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^VOODT  T.  HINDS  et  «1. 
(Supreme  Court  of  Montana.    April  4,  1004.) 

UINBS    AND    MINING — ADVEBSB    CLAIKS— SUITS 

— 8UFF1CIENCT  OF  PLEADINOS— AMENDMENT 

— UNCEBTAINTT   AND   AMBIOUITT. 

l.Rev.  St.  U.  S.  {  2326  [U.  S.  Comp.  St. 
1901,  p.  1430],  provides  that  an  adverse  claim- 
ant of  mineral  lands  shall,  within  30  days  after 
filing  his  claim,  commence  proceedings  in  a  com- 
petent court  to  determine  the  right  of  posses- 
sion. Code  Civ.  Proc.  (  1310,  provides  that  ac- 
tions may  be  brought  to  determine  adverse 
claims  in  real  property,  and  section  1311  pro- 
vides that  in  actions  under  Rev.  St.  TJ.  S.  $ 
2326  [U.  S.  Comp.  St.  1901,  p.  1430],  plaintiff 
shall  recover  costs  if  defendant  does  not  relin- 
quish his  claim  within  20  days.  Code  Civ.  Proc. 
f  1322,  provides  that  in  actions  to  determine 
mining  claims  it  is  sufficient  that  the  pleadings 
show  that  application  tor  patent  has  been  made 
and  an  adverse  claim  filed  and  allowed  in  the 
proper  land  office.  Held,  that  a  complaint  un- 
der Rev.  St.  U.  S.  (  2326  [U.  S.  Comp.  St.  1901, 
p.  1430],  showing  possession  under  claim  of  title 
In  plaintiff,  an  application  for  a  patent  by  de- 
fendant, the  filing  and  allowance  of  an  adverse 
claim  in  the  land  office,  and  that  the  action  was 
commenced  within  30  days  after  the  allowance, 
is  sufficient,  whether  the  action  be  treated  as 
one  under  Code  Civ.  Proc.  i  1310  or  section 
1322.  It  Is  not  necessary  in  either  case  that 
plaintiff  particularly  set  forth  the  nature  of  de- 
fendant's claim,  but  that  duty  devolves  on  de- 
fendant. 

2.  Under  Rev.  St.  U.  S.  |  2326  [U.  S.  Comp. 
St.  1901,  p.  1430],  providing  that  adverse  claim- 
ants of  mineral  land  shall,  within  30  days  after 
filing  their  claim,  commence  proceedings  in  a 
competent  court  to  determine  the  right  of  pos- 
session, an  action  commenced  within  the  30 
days  proceeds  to  Judgment  as  other  actions,  and 
the  court,  as  in  other  actions,  may  permit 
amendments  to  the  complaint  so  as  to  make  it 
state  a  cause  of  action,  even  after  the  30  days 
have  expired. 

3.  An  allegation  in  a  complaint  under  Rev.  St. 
U.  S.  (  2326  (U.  8.  Comp.  St.  1901,  p.  1430], 
providing;  that  adverse  claimants  of  mineral  land 
shall,  within  30  days  after  filing  "a  claim,"  sue 
to  determine  the  right  of  possession,  is  not  bad 
for  uncertainty  or  ambiguity,  when  it  states  that 
a  "protest"  was  also  filed. 

Appeal  from  District  Court,  Sllrer  Bow 
County;   Wm.  Clancy,  Judge. 

Action  by  George  H.  Woody  against  Thom- 
as R.  Hinds  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Reversed. 

Miles  Cavanaugh  and  Forbls  &  Mattison, 
(or  appellant    J.  B.  Healy,  for  respondenta. 
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BRANTLT,  0.  J.  This  action  was  bnmght, 
In  pursuance  of  section  2326  of  the  Revlaed 
Statutes  of  the  United  States  [U.  S.  Comp. 
St  1901,  p.  1430],  to  determine  an  adrerse 
claim  to  the  Jennie  M.  quartz  lode,  situate 
In  Silver  Bow  county.  The  adverse  claim 
Is  asserted  by  defendants  under  a  location 
covering  the  same  ground  and  called  the 
"Rival  lode."  The  original  complaint  was 
held  insufficient  on  'general  demurrer,  but 
leave  was  granted  to  file  an  amended  com- 
plaint It  is  therein  alleged  that  the  plain- 
tiff Is  the  owner,  in  possession  and  entitled 
to  the  possession,  of  the  Jennie  M.  lode,  de- 
scribing it ;  that  defendants  claim  an  estate 
therein,  adverse  to  the  plaintiff,  by  reason 
of  the  pretended  ownership  of  the  so-called  ' 
"Rival  lode  claim,"  but  that  the  defendants 
have  no  right,  title,  or  Interest  therein.  <t 
is  then  further  alleged  that  on  October  2, 
1901,  the  defendants  filed,  In  the  United 
States  Land  Office  at  Helena,  their  applica- 
tion for  a  patent  to  the  Rival  claim,  and 
caused  notice  of  their  application  to  be  pub- 
lished; that  within  60  days  thereafter  tha 
plaintiff  filed  a  "protest  and  adverse  claim" 
against  the  said  application ;  that  the  pro- 
test and  adverse  claim  was  allowed ;  and 
that  thereafter,  and  within  30  days,  this  ac- 
tion was  brought  to  have  said  adverse  claim 
determined.  To  this  amended  complaint  a 
demurrer  was  interposed,  alleging  (1)  that 
it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  (2)  that  the  facts  stated 
do  not  confer  Jurisdiction  to  determine  any 
adverse  claim  of  the  plaintiff;  and  (3)  that 
the  pleading  is  uncertain,  ambiguous,  and 
unintelligible.  The  demurrer  was  sustain' 
ed.  Thereupon,  the  plaintiff  having  declined 
to  plead  further.  Judgment  was  entered  for 
defendants.    Plaintiff  has  appealed. 

It  is  impossible  to  understand  upon  what 
theory  the  district  court  held  this  pleading 
insufficient  It  appears  therefrom  that  th^ 
plaintiff  is  in  possession  under  claim  of  titley 
that  the  defendants  had  applied  for  a  patent 
under  the  Rival  location,  that  an  adverse 
claim  had  been  filed  in  the  land  office  and 
allowed,  and  that  the  action  was  commenced 
within  30  days  after  such  allowance.  This 
Is  sufficient  to  sustain  the  action.    Mattlngljr 
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T.  LewJsohn,  8  Mont.  SiSO,  19  Pac.  310;  Mc- 
Kay T.  McDougal,  19  Mont  488,  48  Pac.  988 ; 
Murray  v.  Polglase,  23  Mont  401,  59  Pac. 
439;  Hopkins  v.  Butte  Copper  Co.  (Mont) 
74  Pac.  1081.  This  Is  true,  whether  the  ac- 
tion be  regarded  as  one  to  quiet  title  under 
section  1310  of  the  Code  of  Civil  Procedure 
— which  In  fact  It  1»— or  a  special  statutory 
proceeding  under  section  1322.  It  was  sug- 
gested In  Mares  t.  Dillon  (Mont)  75  Pac. 
903,  that  the  latter  section  possibly  contem- 
plates a  special  form  of  action  for  these 
cases ;  whether  It  does  or  not  need  not  now 
be  considered,  for  the  reason  that  if  it  does, 
the  pleading  is  sufDcient  because  it  contains 
more  than  would  In  that  case  be  required. 
Upon  either  theory  the  plaintiff  is  not  re- 
quired to  set  forth  with  particularity  the 
nature  of  defendants'  claim.  This  duty  de- 
volves upon  defendants  under  section  1310, 
as  is  clearly  implied  by  section  1311.  In  an 
ordinary  action  under  the  former,  If  the  de- 
fendant does  not  appear,  or  if  be  enters  a 
disclaimer,  he  Is  not  even  adjudged  to  pay 
costs.  If  the  action  Is'  brought  in  pursu- 
ance of  the  statute  of  the  United  States,  to 
determine  who  is  entitled  to  the  patent,  the 
requirements  of  section  1322  apply.  In  that 
case,  if  the  defendant  does  not  appear,  he 
must  nevertheless  be  adjudged  to  pay  costs, 
unless  be  file  a  relinquishment  in  the  land 
office,  or  disclaim  an  interest  in  writing, 
within  20  days  after  the  adverse  claim  has 
been  filed.  In  any  event  the  purpose  of 
the  proceeding  is  to  have  defendant's  ad- 
verse claim  determined,  and  the  duty  is  cast 
upon  blm  to  make  discovery  of  hb)  claim, 
in  order  that  the  court  may  properly  deter- 
mine It  Castro  V.  Barry,  79  Cal.  443,  21 
Pac.  9iS;  People  v.  Center,  66  Cal.  557,  6 
Pac.  263,  6  Pac.  481;  Heeser  V.  Miller,  77 
Cal.  192,  19  Pac.  375;  Rough  v.  Simmons, 
66  Cal.  227,  3  Pac.  804:  Scorpion  v.  Mar- 
sano,  10  Nev.  380;  JeffersonvUle,  etc.,  B. 
R.  Co.  V.  Oyler,  60  Ind.  392 ;  Mont  Ore  Pur. 
Co.  V.  Boston  &  Mont  C.  C.  &  S.  M.  Co.,  27 
Mont  288,  70  Pac.  1114. 

It  Is  said  that  the  court  had  no  Jurisdic- 
tion of  the  action  because  It  Is  apparent  that 
the  amended  complaint  was  filed  long  after 
the  expiration  of  the  30  days  from  and  after 
the  suspension  of  the  proceedings  in  the  land 
office ;  In  other  words,  the  court  cannot  pro- 
ceed to  Judgment  in  such  cases  unless  a 
complaint  stating  a  cause  of  action  has  been 
filed  within  30  days  after  the  filing  of  the 
adverse  claim.  This  contention  cannot  be 
sustained.  If  the  action  is  brought  in  time. 
It  proceeds  to  effective  Judgment  as  other 
actions,  and  the  court  has  the  same  power 
to  allow  amendments  to  pleadings  as  in  oth- 
er cases. 

The  complaint  is  not  open  to  the  objec- 
tion stated  in  the  last  ground  of  demurrer. 
It  is  entirely  clear  from  the  pleading  what 
the  purpose  of  the  action  is.  though  it  is 
alleged  that  a  "protest"  was  filed,  with  the 


statement  of  adverse  claim.  In  the  land  office. 
Whether  or  not  this  was  done  Is  Immaterial, 
and  does  not  affect  the  cause  of  action  stat- 
ed. The  judgment  is  reversed,  and  the  cause 
Is  remanded  for  further  proceedlncs. 
Reversed  and  remanded. 

MILBURN  and  HOLLOW  AT,  JJ.,  concur. 


FORRESTER  et  al.  v.  BORTOX  &  M.  CON- 
SOL.  COPPER  &  SILVER  MIX.  CO.  et  al. 

(Supreme  Court  of  Montana.    March  31,  1904.) 

RECEIVERS— EXPENSES— FEES— BXCKSSIVB  Alr- 
L0WANCE3— DETERMINATION— APPEALS. 

1.  Xo  motion  lies  for  a  new  trial  of  issues  in- 
volved in  the  matter  of  a  claim  for  compensa- 
tion and  expenses  of  a  receivership,  and  there 
can  be  no  appeal  from  an  order  denying  such  a 
motion. 

2.  An  appeal  lies  from  a  judgment  allowing 
the  compensation  and  expenses  of  a  receiver. 

3.  A  receiver  cannot  be  allowed  fees  for  coun- 
sel to  a  superintendent  in  charge  of  the  corpora- 
tion's property,  or  for  other  employes. 

4.  A  defendant  in  a  receivership  should  not 
have  its  property  taken  to  pay  expenses  of  a 
receiver  unjustly  and  unlawfully  kept  in  office 
as  an  officer  of  the  court,  where  justice  requires 
bis  discbarge. 

5.  Where  a  receiver  was  only  in  actual  pos- 
session of  the  corporation's  property  for  5  days, 
and  was  free  to  act  as  receiver  not  more  than 
15  days  altogether,  an  allowance  of  $200,000 
was  excessive. 

6.  Acts  of  violence  exhibited  towards  a  re- 
ceiver by  the  agents  of  the  corporation  do  not 
justify  an  excessive  allowance  of  fees  to  the  re- 
ceiver. 

7.  Where  a  receiver  should  have  been  dis- 
charged on  a  certain  date,  when  defendant  cor- 
poration offered,  in  writing,  to  do  the  very 
things  that  plaintiffs  prayed  the  court  to  en- 
force, he  was  entitled  to  a  reasonable  compen- 
sation for  services  rendered  prior  to  such  date, 
and  to  be  recompensed  for  proper  and  reasona- 
ble expenses  incurred  prior  thereto,  but  was  en- 
titled to  nothing  for  expenses  or  services  render- 
ed after  that  date,  except,  perhaps,  a  reasona- 
ble sum  for  services  of  a  bookkeeper  aiding  in 
rendition  of  accounts  to  the  court 

Hoiloway,  J.,  dissenting. 

Appeal  from  District  Court  Silver  Bow 
County;    Wm.  Clancy,  Judge. 

Action  by  James  Forrester  and  others 
against  the  Boston  &  Montana  Consolidated 
Copper  &  Silver  Mining  Company  and  oth- 
ers. From  au  order  allowing  the  receiver  bis 
compensation  and  expenses,  and  from  an  order 
denying  a  motion  for  a  new  trial  of  the  Issues 
involved  in  the  claim  for  such  compensation, 
certain  plaintiffs  appeal.    Reversed. 

Forbis  &  Evans,  for  appellants.  Pember- 
ton  Maury,  J.  E.  Healy,  R.  B.  Smith,  Jno.  J. 
McHalton,  and  Geo.  F.  Shelton,  for  appellees. 

MILBURN,  J.  This  Is  an  appeal  from  an 
order  of  the  district  court  (In  the  form  of  a 
Judgment)  allowing  the  receiver,  Thomas  R. 
Hinds,  $200,000  for  compensation  for  his  serv- 
ices, and  $31,116.30  for  expenses  as  such  re- 
ceiver, and  from  an  order  denying  a  motion 
for  a  new  trial  of  the  issues  involved  in  the 
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matter  of  the  datm  for  snch  compensatioii  and 
expenses.  Two  motions  to  dismiss  these  ap- 
peals have  been  filed— one  by  tbe  plaintiffs 
and  one  by  the  respondent,  Thomas  R.  Hinds. 

The  appeal  from  the  order  denying  the  mo- 
tion for  a  new  trial  Is  dismissed.  There  Is  no 
such  appeal  known,  and  no  such  motioD  lies. 
State  ex  reL  Helnze  t.  District  Court,  72  Pac. 
613,  28  Mont  227. 

The  motions  for  dismissal  of  the  appeal 
from  the  judgment  fixing  the  compensation 
and  expenses  must  be,  and  are,  denied.  Un- 
der the  authority  of  the  case  just  above  cited, 
appeal  lies  from  a  judgment  fixing  the  com- 
pensation of  a  receiver.  The  notice  of  ap- 
peal shows  clearly  that  an  appeal  was  taken 
from  the  Judgment  fixing  the  compensation, 
and  that  an  appeal  was  tak^n  from  the  order 
denying  the  motion  for  the  new  trial  asked 
for.  There  Is  not  anything  to  show  that  the 
bond  on  appeal  was  not  sufficient  and  regu- 
lar in  form,  and  properly  filed. 

The  history  of  this  receivership  would  fill 
a  volume  of  considerable  size,  and  we  shall 
not  attempt  to  narrate  it  here.  We  merely 
refer  for  such  history  to  Forrester  r.  Butte, 
«tc..  Ck)pper  &  Silver  MUi.  Co.,  21  Mont.  544, 
66  Faa  229,  353;  State  ex  rel.  Boston  & 
M.  Consol.  Copper  &  Silver  Mln.  Co.  v.  Second 
Judicial  District  Court,  22  Mont  220,  66  Pac. 
21»;  Id..  22  Mont  241.  56  Pac.  281;  Id.,  22 
Mont  376,  56  Pac.  687;  Forrester  t.  Boston, 
etc.,  CoDsoI.  Copper  &  Sliver  Mln.  Co.,  22 
Mont  430,  56  Pac.  868;  Id.,  23  Mont  122,  58 
Pac  40;  Id..  24  Mont  148,  153,  60  Pac.  1088, 
61  Pac.  309;  and  Id.,  74  Pac.  1088. 

The  receiver  was  appointed  December  16, 
1898.  On  account  of  certain  stays  ordered  by 
the  Supreme  Court  in  the  numerous  proceed- 
ings, be  was  free  to  act  as  such  receiver  not 
exceeding  15  days;  that  is  to  say,  part  of 
December  15,  and  part  of  Decembo:  16,  1808, 
and  from  the  1st  of  April  to  the  13th,  inclu- 
sive, 1899.  He  was  in  actual  possession  of 
the  property  from  April  8th  to  the  13tb,  in- 
clusive, and  no  longer.  On  February  28th 
of  the  same  year  the  defendants  moved  the 
district  court  to  vacate  the  order  appointing 
the  receiver.  As  said  in  the  opinion  of  this 
court  In  certain  mandamus  proceedings  insti- 
tuted to  force  the  district  court  to  take  up, 
hear,  and  determine  said  motion  (22  Mont, 
at  page  443.  56  Pac.  868),  the  court's  treat- 
ment of  said  motion,  and  its  delay  In  hearing 
and  determining  the  same,  were  unjustifia- 
ble, unfair,  and  oppressive.  It  Is  apparent 
that  the  court's  delay  in  hearing  and  deter- 
mining that  motion  was  at  the  instance  of  the 
plaintiffs.  The  motion  to  vacate  was  taken 
up  on  April  1st  and  continued  from  time  to 
time,  and  never  was  determined  by  the  dis- 
trict court  until  It  was  coerced  by  this  court 
The  hearing  was  completed  April  6tta,  and  the 
motion  denied  April  10th.  On  April  5th  the 
defendants,  by  written  notice  served  upon  the 
plaintiffs,  offered  to  do  and  perform  every- 
thing that  the  plaintiffs  endeavored  to  pro- 


cure to  be  done,' and  to  allow  Judgment  to  be 
entered  against  themselves  in  favor  of  the 
plaintiffs  for  all  costs.  Defendants  promptly 
appealed  from  the  order  of  April  10th  over- 
ruling their  motion  to  vacate  the  appointment 
of  the  receiver,  and  on  the  13th  day  of  the 
same  month  this  court,  pending  the  appeal, 
ordered  that  all  the  property  then  in  posses- 
sion of  the  receiver  be  turned  back  to  the  de- 
fendants upon  theh:  executing  a  satisfactory 
bond.  22  Mont  430,  66  Pac.  868.  This  was 
done.  On  June  8,  1900,  the  order  of  the  dis- 
trict court  denying  the  motion  to  vacate  the 
order  appointing  the  receiver  was  reversed 
(24  Mont  153,  61  Pac  309),  for  the  reason 
that  the  defendants  had  remedied  the  evils 
complained  of  in  the  plaintiffs'  complaint,  and 
there  was  no  longer  any  just  reason  why  a 
receiver  should  be  had.  Theretofore,  in  one 
of  the  appeals,  the  appointment  of  the  receiver 
in  the  first  instance  was  held  valid. 

There  were  not  any  services  rendered  by 
anybody  whomsoever  In  the  matter  of  the 
receivership  after  April  13th;  still  the  re- 
ceiver claims  compensation  for  a  period  of 
time  extending  from  December  15,  1888,  un- 
tU  the  18th  day  of  July,  1900.  He  was  in  pos- 
session of  the  property  not  exceeding  six  days 
—from  April  Stb  to  13th,  inclusive.  There 
is  not  In  the  record  sufficient  information  in 
reference  to  his  personal  expenses  to  enable 
this  court  to  determine  either  as  to  their  neces- 
sity, or  whether  the  items  of  expense  were 
incurred  before  or  after  the  time  be  properly 
should  have  been  discharged  on  the  motion  of 
February  28th.  Therefore  it  appears  to  us 
that  the  district  court  erred  in  allowing  said 
expense  account  on  the  evidence  adduced; 
and  the  other  expenses,  to  wit  $14,000  for  "as- 
sistant receiver"  (that  Is,  superintendent 
James  T.  Stanford,  in  charge  of  the  defend- 
ants' property  at  Great  Falls);  $1,000  for 
Austin  Brown,  metallurgist:  $10,000  for  W. 
T.  Pemberton,  as  counsel;  $5,000  for  J.  B. 
McCleman,  as  assistant  counsel;  $500  for 
services  of  M.  M.  Letter,  as  counsel  to  Supt 
Stanford;  and  $500  for  J.  J.  Harrington,  as 
bookkeeper  (excepting,  perhaps,  part  of  the 
expense  Incurred  for  bookkeeper)— all  appear 
to  have  been  Incurred  after  the  5th  day  of 
April,  1900,  excepting,  perhaps,  the  items  as 
to  W.  y.  Pemberton  and  J.  B.  McCleman, 
there  being  nothing  definite  in  the  record  to 
show  when  they  were  employed  or  what  serv- 
ices they  rendered,  and  are  not  expenses  which 
on  any  Just  principles  should  be  paid  from 
the  property  of  the  defendants.  In  no  event 
can  fees  be  allowed  for  counsel  to  the  superin- 
tendent or  other  employes  of  a  receiver. 

It  is  not  necessary  to  waste  time  or  space 
In  citing  authorities  to  support  the  proposi- 
tion that  a  defendant  in  a  receivership  pro- 
ceeding should  not  have  Its  property  taken 
.to  pay  the  expenses  of  a  receiver  unlawfully 
and  unjustly  kept  in  office  as  an  officer  of  th« 
court,  when  Justice  requires  his  discharge. 
We  merely  refer  to  McAnrow  v.  Martin,  189 
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m.  467.  M  N.  E.  168:  Ocdoi  City  i 
Lake  *  R.  W.  *  L  C&  fUtah)  55  Pae.  386; 
Willis  T.  8liarp  (Sop.)  12  N.  T.  Siipp^  at  page 
laO;  Higii  on  ReceiTen  (2d  Bd.)  796^  and 
caaes  dted.  We  add  tiiat  tbe  eridenee  sliowa 
that  nntil  the  "Yore  parT  of  April.  1860.  the 
reoeiTer  availed  *itii»»«*»  of  tlte  adrice  and 
eoonael  <tf  the  attotneja  of  the  plaintiffa  in 
the  reoeirenliip  proceedinga. 

Eren  if  the  court  had  been  right  in  refus- 
ing to  diachaige  the  receiTer,  and  be  had  been 
Jnatly  in  the  posaesBkn  of  tlie  said  propertr. 
tlte  altowance  of  a  fee  of  $200,000  would 
bare  been  exec— lie,  and  atmae  of  discredon 
on  the  part  of  the  court.  The  allowance  of 
sodi  a  fee  under  tbe  cimnnstances,  and  in 
tbe  light  of  the  history  of  this  caae  as  narrat- 
ed and  referred  to  above,  was  gross  aboae  of 
discretion.  Coaflscatian  of  tlie  property  of 
the  defendant  should  not  follow  tlie  appoint- 
ment of  a  recdrer.  For  remarks  and  facts 
which  are  rery  pertinent,  we  refer  to  tbe 
opinion  of  Jnd^  Brewer  in  Central  Trust  Co. 
▼.  Wabash.  St.  Louis  &  P.  Ry.  Col  (C.  C.)  32 
Fed.  187. 

The  recelTer  seems  to  rely  somewhat  upon 
certain  acts  of  riolence  exbiMted  toward  him 
by  tbe  defendants  and  their  agents,  as  one 
important  reason  why  be  should  receive  ex- 
traordinary compensation.  He  testified  that 
the  defendants  resisted  blm,  threatening  him 
with  injury,  and  offered  to  assault  him.  in 
order  to  prevent  bis  taking  possession  of  tbe 
property.  When  this  violence  was  exhibited 
is  not  clear,  but  it  seems  to  be  charged  as 
happening  after  April  1,  1898l  It  may  be 
that  tbe  defendants  were  in  contempt  of 
coort  in  resisting  tbe  recover,  and  It  may  be 
that  tbe  state  of  Montana  sbonld  prosecute 
tbe  agents  of  defendants  for  violation  of  tbe 
law  against  crime;  but  we  do  not  understand 
that  tbe  property  of  tbe  defendants  should  be 
taken  to  pay  the  receiver  wliat  the  state 
might  recover  as  a  fine,  or  tbat  Thomas  R. 
Hinds,  as  a  private  citizen,  might  recover  aa 
damages  in  the  proper  suit. 

Inasmuch  as  the  receiver  should  have  been, 
in  justice,  discharged  certainly  as  early  as 
April  5,  1898,  when  the  defendants  offered,  in 
writing,  to  do  the  very  things  that  the  plain- 
tiffs prayed  to  have  done  by  decree  of  court, 
we  hold  that  be  may  be  compensated  in  a 
reasonable  sum  for  services  rendered  by  him 
prior  to  said  last-mentioned  date,  and  be  re- 
imbursed for  all  proper  and  reasonable  ex- 
penses incurred  prior  thereto,  and  that  he 
receive  nothing  and  be  allowed  nothing  for 
any  services  or  expenses  alleged  to  have  been 
rendered  or  Incurred  after  that  date  out  of  the 
pr<^)erty  of  the  defendants,  excepting,  possi- 
bly, a  reasonable  sum  for  services  of  a  book- 
keeper aiding  in  rendition  of  accounts  to  the 
court 

If  It  be  conceded  that,  under  the  present 
statute  (Laws  2d  Sp.  Sess.  1903,  p.  7),  we  have 
authority  to  review  and  determine  this  case 
de  novo,  we  have  to  say  that,  owing  to  tbe 


ta  fhkiccwd.  ft 
would  be  Impoasible  for  as  to  artfre  at  a  jast 
and  satisfactory  <  iiiii  liMliai  as  to  bow  aincli 
■boald  be  allowed  the  reeeiver  (or  Us  ex- 
peoaes  and  compcnaatioiL 

The  Jodgment  of  ti>e  district  coort  appeal- 
ed from  is  reversed.    Reversed. 

BRAXTLT,  a  J.,  ooncnrL 


HOLLOWAT.  J.  I  dissent.  I  do  not 
agree  with  the  majwity  of  tlie  court  in  the 
disposition  that  is  made  of  tliis  case.  Tbe 
Second  Extraordinary  Seasioa  of  the  Bgfath 
Legislative  Assembly  passed  an  act  amend- 
ing section  21  of  the  Code  of  Civil  Procedure. 
Among  other  things;  that  section,  as  now 
amended,  provides:  **In  equity  cases,  and  in 
matters  and  proceedings  of  an  equitable  na- 
ture, tbe  Supreme  Court  shall  review  all  quesr 
tions  of  fact  arising  upon  the  evidence  pre- 
sented  in  the  record.  •  •  •  Mad  deter< 
mine  tlie  same,  as  well  as  questions  of  law, 
unless,  for  good  cause,  a  new  trial  or  the 
taking  of  furtbo'  evidence  in  tbe  court  be- 
low be  ordered."  The  manifest  purpose  of 
the  Legislature  in  passing  this  act  was  to  en- 
able this  court,  upon  appeals  in  equity  cases, 
and  in  proceedings  of  an  equitable  ctaaracter. 
to  finally  dispose  of  tlie  cause,  either  by  mak- 
ing the  proper  order  itself,  or  by  directing 
specifically  what  disposition  should  be  made 
of  the  cause  in  the  court  below.  This  legis- 
lation is  binding  upon  this  court,  and.  in  my 
opinion,  sbonld  be  followed  in  every  instance 
where  the  record  presents  sufficient  evidence 
to  enable  ns  to  finally  dispose  of  the  lid^i- 
tion,  thereby  obviating  a  new  trial  and  sub- 
sequent appeals.  I  am  of  the  opinion  that 
tlie  evidence  in  this  record  is  sufficient  to  en- 
able this  court  to  determine  which  items  of 
compensation  should  be  allowed,  which 
should  be  disallowed,  and  the  amount  tbat 
should  be  allowed  in  those  instances  where 
the  compensation  fixed  by  the  lower  court  is 
deemed  excessive. 


UALOXEY  et  al.  v.  KIXG  et  aL 
(Supreme  Court  of  Montana.    Maidi  29,  1901.) 

lfl;<ES— SEMOVAI.     or    OBB— ACTION     FOB     DAX- 

AGES— BCBDE.N  Or  PBOOF— BEBtTTAI.— STAT- 

XTTES— I.NSraCCTIOXS— DEFESSES. 

1.  The  owner  of  a  mining  claim  is  entitled 
prima  farie  to  everrthiog  beneath  the  surface 
of  his  claim,  and  under  such  title  may  prevent 
the  intrusion  of  any  one  not  showing  a  para- 
mount right  to  enter  within  the  planes  «i  hia 
boundaries. 

2.  Code  Civ.  Proc.  1 1080.  as  amended  by  Sess. 
Laws  1901,  p.  160,  provides  tiiat  tiie  party  on 
whom  the  burden  of  the  issues  rests  most  first 
produce  bis  evidence,  and  the  adverse  party  most 
then  produce  his  evidence,  and  that  the  parties 
will  then  be  confined  to  rebutting  evidence.  la 
an  action  by  the  owners  of  a  mining  claim  f<^ 
removal  of  ore  from  within  its  boundaries,  the 
issue  was  the  location  of  the  point  at  which  a 
certain  vein  departed  from  a  side  line  of  defend- 
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■Bta*  locAtton.  Defendants,  after  plaintiib 
showed  a  taking  of  ore  from  within  their  boond- 
ariea,  introduced  eTidence  that  the  vein  departed 
at  the  point  as  claimed  br  them,  whereupon 
plaintiflFs  in  rebuttal  introdnced  evidence  that 
the  vein  departed  at  the  place  claimed  by  them 
as  shown  by  the  fact  that  the  vein  was  exposed 
in  the  cellar  of  a  certain  building.  Held,  that 
It  was  error  not  to  permit  defendants  to  show 
in  rebuttal  that  the  vein  located  in  the  cellar 
was  along  a  course  or  strike  which  wonld  bring 
it  out  at  a  point  other  than  claimed  by  plaintiffs. 

3.  In  an  action  for  damages  sustained  by 
plaintiffs,  owine  to  defendants  having  removed 
ore  from  within  the  boundaries  of  plaintiffs' 
location,  an  instruction  that  if  defendants  had 
carried  away  ores  belonging  to  plaintiffs,  and 
ia  so  doing  they  were  mixed  with  other  ores  to 
which  defendants  were  entitled,  so  that  ths 
amount  of  each  could  not  be  ascertained,  plain- 
tilEs  were  entitled  to  recover  the  value  of  all 
ores  taken  with  which  the  ores  belonging  to 
plaintitb  were  mixed,  was  erroneous. 

4.  In  an  action  for  damages  sustained  by 
plaintiffs  owing  to  the  removal  of  ores  from 
their  mining  location,  plaintiffs  having  shown 
prima  facie  the  amount  taken,  it  was  then  in- 
cumbent on  defendants  to  show  that  they  took 
a  leas  quantity  than  plaintiiBi'  proof  tended  to 
show. 

5.  Ckide  Civ.  Proc.  |  1061,  provides  that  when, 
in  the  opinion  of  the  court,  It  is  proper  for  the 
jury  to  bave  a  view  of  the  property  which  is 
the  subject  of  litigation,  it  may  order  them  to 
be  conducted  there.  HM,  that  the  view  is  with- 
in the  trial  court's  discretion. 

6.  Discretion  of  court  in  granting  a  view  of 
premises  will  not  be  reviewed  on  appeal,  in  the 
aliaence  of  a  clear  showing  of  error. 

Commlsslonera'  Opinion.  Appeal  from 
District  Court,  SUver  Bow  County;  Wm. 
Clancy,  Judge. 

Action  by  James  H.  Maloney  and  others 
agaluat  Silas  F.  King  and  otbers.  From  t^ 
Judgment  in  favor  of  plaintifls,  defendant^ 
appeaL    Reversed. 

The  Plymouth  lode  mining  claim  is  owned 
by  plaintiffs.  When  the  action  was  commenc- 
ed tlie  Silver  King  lode  mining  claim  was 
owned  by  defendants  King,  Murray,  and 
Daly.  Daly  having  died,  the  defendant  Mar- 
garet Daly,  as  administratrix  of  his  estate, 
was  substituted  for  him.  Defendants  Sntton 
and  Talbot  were  operating  the  Silver  King 
under  a  lease.  The  Plymouth  lies  south  of 
the  Silver  King.  The  plaintlSs  by  this  ac- 
tion seek  to  recover  of  the  defendants  a  Judg- 
ment for  $50,000,  the  valne  of  ores  alleged 
to  hare  been  wilUuUy,  knowingly,  and  un- 
lawfully mined,  extracted,  and  carried  away 
by  defendants,  and  to  obtain  an  injunction 
restraining  them  from  entering  upon  that 
part  of  the  Plymouth  which  lies  east  of  a 
rertical  plane  passing  through  a  point  on  the 
north  side  line  of  the  claim  405  feet  distant 
from  the  northeast  corner  of  the  claim,  the 
plane  extending  south,  seven  degrees  west, 
across  and  vertically  downward  through  the 
Plymouth  claim,  and  from  mining,  carrying 
away,  or  converting  to  their  own  use  the  ores 
and  minerals  therein.  The  defendants  deny 
that  they  have  mined,  extracted,  taken  out, 
or  carried  away  from  beneath  that  portion 
of  the  Plymouth  claim  described  in  the  com- 


plaint any  ores  or  minerals  belonging  to  the 
plaintiffs,  and  aver  that  the  defendants  Daly, 
Murray,  and  King  are  the  owners  of  the  Sil- 
ver King  claim,  and  that  the  apex  of  the 
vein  from  which  the  defendants  took  the  ore 
in  question  is  wholly  within  the  surface 
boundaries  of  the  Silver  King,  extending  in 
an  easterly  and  westerly  direction  for  the  en- 
tire length  of  that  portion  of  the  Silver  King 
which  lies  north  of  and  adjacent  to  that  por- 
tion of  the  Plymouth  claimed  by  the  plain- 
tiffs, and  say  that  the  only  drifts  or  levels 
run  by  the  defendants  which  extend  beneath 
the  surface  of  the  Plymouth  vein  have  been 
ran  by  defendants  on  said  vein,  and  not  oth- 
erwise; and  they  deny  that  plaintiffs  are 
now  or  ever  have  been  the  owners  of  any 
part  of  said  vein,  or  that  it  is  or  ever  has 
been  a  part  of  the  Plymouth.  The  vertical 
plane  above  described  will  be  hereafter  re- 
ferred to  as  the  "injunction  line."  Upon  the 
trial  the  Jury  found  for  the  plaintiffs,  where- 
upon the  court  entered  Judgment  and  decree 
in  their  favor.  From  the  Judgment,  and  an 
order  denying  their  motion  for  a  new  trial, 
defendants  have  appealed. 

McBride  &  McBride,  Wm.  Scallon,  and 
Jas.  IS.  Murray,  for  appellants.  C.  P.  Dren- 
nen  and  McHatton  &  Cotter,  for  respond- 
ents. 

CALLAWAY,  O.  (after  stating  the  facts). 
1.  Being  the  owners  of  the  surface  ground  de- 
scribed in  their  complaint,  the  respondents 
were  prima  facie  entitled  to  everything  be- 
neath the  surface  of  their  claim,  and  under 
such  prima  fade  title  could  prevent  the  Intru- 
sion of  any  one  not  showing  a  paramount 
right  to  enter  within  the  vertical  planes  of 
■their  boundaries.  Maloney  v.  King,  25  Mont 
188,  64  Pac.  351 ;  Id.,  27  Mont  428,  71  Pac, 
469;  Parrot  Silver  &  Copper  Company  v. 
Helnge,  25  Mont.  139,  64  Pac.  826,  53  L.R.A. 
491,  87  Am.  St  Hep.  386 ;  Boston  &,  Montana 
Consolidated  Copper  &.  Silver  Mining  Com- 
pany V.  Montana  Ore  Purchasing  Co.,  188  U. 
S.  632,  23  Sup.  Ct  434,  47  L.  Ed.  626. 

Respondents'  ownership  or  the  surface 
ground  of  the  Plymouth  lode  mining  claim 
not  being  controverted,  they,  in  order  to 
make  out  a  prima  facie  case,  merely  gave 
evidence  tending  to  show  that  the  appellants 
had  willfully,  knowingly,  and  unlawfully  ex- 
tracted and  carried  away  large  quantities 
of  ore,  of  great  value,  from  within  the  ver- 
tical planes  of  the  boundaries  of  that  por- 
tion of  the  Plymouth  described  In  their  com- 
plaint and  rested.  Appellants  then  sought 
to  Justify  the  taking  of  the  ore  by  showing 
that  It  was  taken  from  a  vein  which  has  ita 
apex  in  the  Silver  King  ground.  Much  tes- 
timony was  introduced  to  prove  this  conten- 
tion. A  modM  and  numerous  maps  were 
produced  as  explanatory  of  appellants'  the- 
ory. Appellants  having  rested,  respondents 
sought  to  obviate  the  showing  made  by  ap- 
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pellants,  and  on  tbeir  part  Introduced  a  large 
number  of  maps.  In  order  to  make  clear  the 
contentions  of  the  parties  reference  Is  made 
to  the  following  diagram,  which,  though  not 
technically  correct,  will  serve  for  Illustrative 
purposes: 


Appellants  claim  that  the  apex  of  the  vein 
from  which  the  ore  was  taken  Is  exposed 
througbont  the  entire  length  of  their  surface 
drift,  and  say  that  the  so-called  Plymouth 
vein  is  merely  a  spur  thereof,  which.  In  any 
event,  does  not  pass  beyond  the  Silver  King 
south  side  line  until  it  reaches  a  point  some- 
what over  40  feet  east  of  the  point  where 
the  Injunction  line  Intersects  the  south  side 
line.  Begpondents,  on  the  other  hand,  claim 
that  their  Plymouth  vein  is  the  main  vein. 

In  passing,  it  Is  well  to  remark  that  the 
discovery  vein  In  the  Silver  King  seems  to 


lie  north  of  the  veins' mentioned,  and  Is  not 
Involved  In  this  discussion. 

Respondents  insist  that  the  Plymouth  vein 
departs  entirely  from  the  south  side  line  of 
the  Silver  King  at  the  injunction  line;  In 
other  words.  It  is  contended  that  the  foot 
wall  of  the  vein  departs  exactly  where  the 
Injunction  line  crosses.  In  order  to  demon- 
strate this  theory  respondents'  witnesses  tes- 
tified that  the  apex  of  tlie  Plymouth  vein— a 
vein  between  two  and  three  feet  in  width  at 
the  apex— is  disclosed  In  three  places  with- 
in 50  feet;  that  the  hanging  wall  is  exposed 
in  the  southwest  corner  of  a  cellar  (marked 
"B"  on  the  diagram),  beneath  the  house 
(marked  "C")  Immediately  west  of  the  Bob- 
Inson  raise  (marked  "D"),  in  the  top  of  the 
engine  room  raise  (marked  "E"),  and  at  the 
top  of  and  In  the  western  portion  of  the  Ply- 
mouth shaft  (marked  "P").  As  one  of  the 
witnesses  testified,  "Actually  locating  these 
three  points,  and  placing  a  straight  edge 
thereon,  and  they  exactly  line  up." 

No  reference  was  made  to  the  course  of 
the  Plymouth  vein  In  respondents'  case  In 
chief.  The  first  testimony  concerning  the 
vein  disclosed  In  the  cellar  was  adduced  In 
their  testimony  in  rebuttal  of  appellants' 
case.  When  respondents  again  rested  appel- 
lants offered  to  prove  that  the  hanging  wall 
of  the  apex  of  the  vein  exposed  in  the  cel- 
lar of  the  house  represented  on  respondents' 
map,  Exhibit  L,  and  referred  to  In  the  tes- 
timony of  respondents'  witnesses,  Is  nine 
feet  north  of  the  position  of  the  apex  at  said 
point  as  testified  by  said  witnesses,  and  is 
nine  feet  north  of  the  location  of  the  foot 
wall  as  represented  by  the  map.  This  vein 
Is  represented  by  the  line  marked  "A,  A." 
They  further  offered  to  prove  that  the  apex 
of  the  vein  exposed  In  the  cellar  is  six  feet 
in  width,  the  foot  wall  thereof  being  twelve 
feet  further  north  than  testified  to  by  re- 
spondents' witnesses,  and  twelve  feet  fur- 
ther north  than  Is  shown  on  respondents* 
map;  that  the  apex  as  exposed  in  the  cellar 
Is  directly  over  the  eastern  portion  of  appel* 
lants'  "23  foot  upraise"  (marked  "G,  O"),  im- 
mediately east  of  where  the  apex  connects 
with  the  Silver  King  surface  drift;  and  that 
the  course  and  strike  of  the  apex  as  exposed 
In  the  cellar  is  about  south  72  degrees  east, 
and  if  continued  on  Its  strike  would  depart 
from  the  Silver  King  lode  at  a  point  44^ 
feet  east,  measured  along  the  south  side  line 
of  the  Silver  King  lode  claim,  from  the  point 
where  the  injunction  line  crosses  said  south 
side  line,  or,  approximately,  at  the  point 
marked  "X"  In  the  diagram.  The  "23  foot 
upraise"  referred  to  is  a  connection  between 
the  surface  drift,  which  Is  about  12  feet  be- 
low the  surface,  and  the  "23  foot  level," 
which  is  23  feet  below  the  surface,  and  this 
explains  the  apparent  curvature  of  the  up- 
raise as  shown  on  the  diagram.  Appellants 
further  offered  to  prove  that  they  had  n» 
knowledge  of  the  existence  of  any  cellar  un- 
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der  nld  bouse,  or  of  any  apex  exposed  there- 
in, prior  to  the  time  that  they  heard  the 
testimony  of  the  witnesses  on  behalf  of 
plalntlflTs.  The  court  sustained  an  objection 
to  this  ofTer,  and  refused  to  allow  the  de- 
fendants to  put  in  any  further  testimony. 

It  Is  readily  seen  that  the  crucial  point  in 
the  case  was,  at  what  jwlnt  does  the  so- 
called  Plymouth  vein  depart  entirely  from 
the  south  side  line  of  the  Silver  King  claim? 
Bespondents  claim  that  it  departs  entirely 
at  tbe  Injunction  line,  which  Is  at  a  point 
between  the  cellar  and  the  engine  room 
raise.  Appellants,  on  the  other  hand,  claim 
that  It  departs  approximately  at  the  point 
marked  "X."  Quartz  veins  in  their  strike 
across  the  country  usually  follow  a  some- 
what Irregular  course.  In  order  to  show  defi- 
nitely the  course  of  the  Plymouth  vein,  and 
to  demonstrate  the  exact  iwint  at  wWch  It 
crosses  the  south  side  line  of  the  Silver  King, 
it  became  important  to  prove  its  course  or 
strike,  and  hence  respondents  attempted  to 
show  Its  appearance  on  both  sides  of  the 
sonth  side  line,  and  on  either  side  of  tbe 
point  where  the  injunction  line  intersects 
the  south  side  line.  One  of  these  points  of 
appearance  was  in  tbe  engine  room  raise 
and  the  other  was  in  the  cellar.  The  exact 
location  of  the  vein  in  the  cellar,  therefore, 
became  material. 

We  think  the  court  should  have  admitted 
tbe  evidence.  Appellants  could  not  reasona- 
bly have  anticipated  that  respondents  would 
In  their  case  In  rebuttal  give  testimony  con- 
cerning the  disclosure  of  a  vein  in  the  cellar. 
The  cellar  was  covered  by  a  bouse,  and  it 
was  therefore  not  the  subject  of  ordinary 
observation.  We  cannot  see  how  it  can  be 
said  that  appellants  should  have  known  of 
tbe  disclosure  of  the  vein  in  the  cellar  prior 
to  the  time  respondents  gave  testimony  con- 
cerning it  The  testimony  offered  would 
have  tended,  in  some  degree  at  least,  to  re- 
but respondents'  theory,  and  appellants  had 
the  right  to  do  that  if  they  could. 

Section  1080  of  the  Code  of  Civil  Proced- 
ure, as  amended  (Sess.  Laws  1901,  p.  160), 
prescribes:  "When  the  Jury  has  been  sworn, 
the  trial  shall  proceed  In  the  following  or- 
der, unless  the  court,  for  good  cause  and  spe- 
cial reason,  otherwise  directs:  •  *  •  (3) 
Tbe  party  on  whom  rests  the  burden  of  the 
Issues  must  first  produce  his  evidence;  the 
adverse  party  will  then  produce  his  evi- 
dence. (4)  Tbe  parties  will  then  be  confined 
to  rebutting  evidence,  unless  the  court  for 
good  reasons,  in  furtherance  of  justice,  per- 
mits tbem  to  offer  evidence  In  their  original 
case." 

After  respondents  had  made  out  their  pri- 
ma facie  case,  as  above  noted,  tbe  burden 
was  on  the  appellants.  They  sought  to  jus- 
tify their  asportation  of  the  ore  by  showing 
their  ownership  of  the  vein  from  which  it 
was  taken,  and  offered  evidence  to  sbow  tbe 
amrse  or  strike  of  the  vein.    Then,  the  re- 


spondents, being  in  the  position  of  defend- 
ants upon  that  issue,  controverted  the  evi- 
dence of  appellants,  and  gave  evidence  tend- 
ing to  show  that  they,  the  respondents,  are 
the  owners  of  the  vein  from  which  the  ore 
was  taken,  and  testified  concerning  its  course 
or  strike.  The  truth  of  this  testimony  was 
what  appellants  sought  to  disprove. 

Had  the  appellants  been  able  to  prove 
their  contention  to  the  effect  that  the  apex 
of  the  so-called  Plymouth  vein  passes  out  of 
the  south  side  line  of  the  Sliver  King  at  a 
point  44%  feet  east  of  the  injunction  line,  or 
at  any  point  east  of  the  injunction  line,  they 
would  have  proved  either  a  complete  or  par- 
tial defense  to  respondents'  action;  for  ad- 
mittedly the  appellants  were  the  owners  of 
all  ores  which  they  had  extracted  from  tbe 
Plymouth  claim  at  a  point  west  of  a  plane 
passing  through  tbe  point  where  the  foot 
wall  of  the  Plymouth  vein  departs  from  the 
Silver  King,  and  drawn  parallel  with  tbe 
.west  end  line  of  the  Silver  King. 

The  burden  being  on  appellants  to  prov* 
that  they  were  the  owners  of  the  vein  from 
which  the  ore  in  question  was  taken,  they 
were  entitled  to  close  the  proofs  on  that  is- 
sue, or,  at  least,  to  rebut  any  new  matter 
set  up  by  tbe  plaintiffs.  The  correctness  of 
this  principle  is  illustrated  in  the  case  of  Lls- 
man  v.  Early,  15  Cal.  199.  That  was  a  suit 
on  a  note.  The  answer  pleaded  payment 
and  averred  that  money  had  been  paid  the 
owner  of  the  note,  which  he  promised  to 
credit  thereon.  The  court  said:  "We  think 
the  court  erred  in  excluding  the  rebutting 
testimony  of  defendants,  and  we  here  remark 
that  the  admission  of  evidence,  even  after 
the  party  has  had  an  opportunity  to  offer  it 
and  has  failed,  is  a  matter  of  discretion.  It 
is  better  for  tbe  court,  whenever  the  ends  of 
Justice  require  it,  to  suffer  the  testimony  to 
go  in,  but  In  this  case  the  plaintiff  offered 
the  note  sued  on  in  evidence  and  rested. 
The  defendants,  not  disputing  the  execution 
of  the  note,  offered  in  evidence  some  receipts 
for  the  purpose  of  proving  payment  To  re- 
but this,  the  plaintiff  offered  proof  tending 
to  show  that  these  payments  applied  to  an 
open  account  against  defendants.  The  de- 
fendants then  proposed  to  sbow  that  there 
was  no  such  account  made  or  existing.  We 
do  not  see  how  the  defendants  could  antici- 
pate this  proof  of  tbe  plaintiff  in  regard  to 
the  account,  and  to  deny  them  an  opportu- 
nity of  rebutting  it  might  be  equivalent  to  a 
denial  of  a  right  to  prove  their  defense.  Tbe 
burden  of  the  proof  was  really  on  the  defend- 
ants to  prove  payment  under  the  issue,  and 
the  defendants  were  entitled  to  close  the 
proofs,  at  least  to  rebut  any  new  matter  set 
up  by  tbe  plaintiff.  See  Shepard  v.  Potter, 
4  Hiil,  204;  Cow.  Treat  992;  Cow.  &  Hill's 
notes  to  Pbil.  Bv.  711,  718,  and  the  cases 
cited  in  Shepard  ▼.  Potter,  4  Hill,  supra." 
Aftd  see  Wade  v.  Thayer,  40  Cal.  578 ;  Foote 
v.  Richmond,  42  Cal.  442;    Chamberlain  T.- 
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Baymond,  8  VtaH,  117,  1  Pac.  SBO;  i  Wmc 
Coast  Rep.  522;  People  t.  Pa^e^  1  Idaho,  190; 
City  of  Rock  Island  v.  Statkey  (III.)  58  N.  E. 
871;  Tatbwell  t.  City  ot  Cedar  Raplda  (Iowa) 
86  N.  W.  291;  McLeod  t.  Lee,  17  Nev.  103,  28 
Pac.  124;  Comstock  v.  Smith,  20  Mich.  838. 

Respondents  insist  that  appellants,  In  or- 
der to  Justify  their  taking  of  the  ore,  bad 
the  burden  of  proving  the  exact  point  at 
which  the  yeln  passes  out  of  the  south  side 
line  of  the  Silver  King.  Appellants  assumed 
the  burden  of  that  issue,  and  under  this  view, 
therefore^  bad  the  right  to  open  and  close 
thereon.  On  the  other  hand,  if,  as  respond' 
ents  contend,  they  had  the  right  to  open  and 
close  the  case  because  the  taking  of  the  ore 
la  the  gravamen  of  the  action,  then  they  are 
confronted  with  this  rule,  which  is  readily 
seen  to  be  deduclble  from  the  statute  and 
the  foregoing  authorities:  When  the  re- 
spondents, in  rebutting  appellants'  testi- 
mony, introduced  In  evidence  a  new,  affirma- 
tive, and  material  fact,  which  the  appellants 
could  not  reasonably  have  anticipated,  the 
latter  should  have  been  permitted  an  oppor- 
tunity to  rebut  it,  and  the  refusal  of  the  court 
to  allow  them  so  to  do  amounted  to  an  abuse 
of  discretion. 

2.  The  appellants  complain  because  the 
court  refused  to  admit  in  evidence  a  glass 
model  proffered  by  them.  Without  entering 
Into  a  discussion  of  the  subject,  it  is  suffi- 
cient to  say  tbat  we  think  the  court  fully 
jnstlfled  in  taking  the  course  it  did. 

3.  Appellants,  upon  their  application  prior 
to  the  trial,  were  permitted  to  do  considera- 
ble development  work  to  show  the  actual 
conditions  existing  In  the  disputed  ground. 
During  the  trial  they  asked  permission  to 
make  a  certain  upraise,  which  they  said 
would  require  but  a  short  time,  as  the  up- 
raise would  be  only  from  five  to  ten  feet  in 
height,  but  the  request  was  denied  by  the 
court.  As  the  case  must  go  back  for  a  new 
trial,  it  Is  unnecessary  to  pass  upon  the  pro- 
prie^  of  the  court's  action,  as  prior  to  that 
event  appellants  may  ask  the  court's  permis- 
Bion  to  do  the  contemplated  work. 

4.  As  to  the  Instructions.  Appellants 
complain  of  instructions  Nos.  18  and  19.  The 
discussion  of  one  will  apply  to  both,  and  we 
therefore  quote  No.  19:  "You  are  instructed 
that  If  you  find  from  the  evidence  in  this 
case  that  the  defendants  mined  and  carried 
away  ores  belonging  to  the  plaintiffs  from 
that  portion  of  the  Plymouth  lode  claim  de- 
scribed In  the  complaint,  and  lying  east  of 
the  line  referred  to  in  the  evidence  as  the 
Injunction  line,  and  from  a  vein  having  its 
apex  entirely  therein,  and  tbat  in  mining 
and  carrying  away  of  said  ores  they  were 
mixed  with  other  ores  taken  from  the  work- 
ings west  of  said  injunction  line,  or  west  of 
the  portion  of  the  vein  which  you  may  find 
from  the  evidence  belongs  to  the  plaintiffs, 
80  that  the  amount  and  value  thereof  cannot 
be  ascertained  from  the  evidence^  then  you 


are  inatractea  that  th«  pWntiffi  w»  rniMM 
to  recover  the  valMO  of  aU  (Ae  ore$  ghovm 
to  kave  l>een  takon  from  }>eneath  the  lur- 
face  of  the  Plymouth  lode  claim,  with  which 
said  ores  belonging  to  plaintiffs  were  mix- 
ed, and  you  are  instructed  to  arrive  at  tb» 
value  of  the  same  upon  the  evidence  and  un- 
der the  instructloDS  of  the  court  f^d  return 
your  verdict  In  favor  ot  the  plaintiffs  there- 
for." The  italics  are  ours.  This  instruction 
Is  wrong,  and  prejudicial  to  appellants.  Ap- 
pellant Sutton,  imder  whose  immediate  so- 
pervlsion  the  ore  was  extracted,  testified  tbat 
he  took  ore  from  both  sides  of  the  injunction 
line.  Respondents  were  entitled  to  recover 
only  the  value  of  the  ores  taken  by  appel- 
lants from  tbat  portion  of  the  Plymoutb 
claim  which  lies  east  of  the  line  passing 
through  the  south  side  line  of  the  Klver 
King  claim,  where  the  apex  in  question  de' 
parts  entirely  tberefrom,  and  drawn  parallel. 
to  the  west  end  line  of  the  Silver  King.  Re- 
spondents admit  that  appellants  are  entitled 
to  the  ores  which  lie  west  of  said  line,  and 
which  belong  to  the  vein  which  has  its  apex 
in  the  Silver  King.  Respondents  having  prov- 
ed in  their  prima  facie  case  that  appellants 
had  taken  away  and  converted  to  their  own 
use  a  large  quantity  of  ore  of  great  value 
from  that  portion  of  the  Plymouth  which  lies 
east  of  the  injunction  line,  it  was  then  in- 
cumbent upon  appellants  to  avoid  the  show- 
ing made  by  the  respondents.  This  they  could 
do  by  proving  that  the  ore  was  extracted 
from  a  vein  which  has  its  apex  in  the  Silver 
King  claim.  While  admitUng  that  they  did 
take  ore  from  beneath  the  surface  of  the 
Plymouth,  tbey  could  have  shown,  if  such 
was  the  fact,  that  such  ores  as  they  took 
were  from  such  portion  of  the  Plymouth  as 
lies  west  of  the  forbidden  line;  or,  if  they 
were  unable  to  prove  that  they  took  all  the 
ore  extracted  from  the  Plymouth  west  of  the 
line,  they  were  at  liberty  to  have  shown  that 
they  took  a  less  quantity  from  respondents' 
ground  than  the  latter's  proof  tended  to  show. 
Respondents,  in  attempting  to  sustain  the 
instruction  under  consideration,  rely  upon  the 
cases  of  St  Clair  v.  Cash  Gold  M.  &  M.  Co. 
(Colo.  App.)  47  Pac.  466,  and  Little  Pittsburg 
Con.  M.  Co.  V.  Uttle  Chief  Con.  M.  Co.  (Colo. 
Sup.)  17  Pac.  760,  7  Am.  St  Rep.  226.  In  the 
latter  case  it  is  said:  "In  the  American  note 
to  the  leading  case  of  Armory  v.  Delamirie,  1 
Smith,  Lead.  Cas.  pt  1,  679,  the  doctrine  is 
broadly  stated  thus:  'When  the  nature  oC  a 
wrongful  act  is  such  that  it  not  only  inflicts 
an  injury,  but  takes  away  the  means  of  prov- 
ing  the  nature  and  extent  of  the  loss,  the  law 
villi  aid  the  remedy  against  the  wrongdoer, 
and  supply  the  deficiency  of  proof  caused  by 
his  misconduct  by  making  every  reasonable 
Intendment  against  him,  and  in  favor  of  the 
person  whom  he  has  injured.  A  man  who 
willfully  places  the  property  ot  another  in  a 
situation  where  it  cannot  be  recovered,  or  its 
true  amount  or  value  ascertained,  by  mixing 
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It  witb  bis  own,  or  In  any  other  manner,  will 
consequently  be  compelled  to  bear  the  Incon- 
venieuce  of  the  uncertainty  or  confusion 
wtaieta  he  has  produced,  even  to  the  extent  of 
surrendering  the  whole  If  bis  share  cannot  be 
distinguished,  or  responding  In  damages  for 
the  highest  value  at  which  the  property  in 
question  can  reasonably  be  estimated' — citing 
Lnpton  V.  White,  15  Ves.  432;  Hart  v.  Ten 
JSyck,  2  Johns.  Ch.  62,  108;  Ryder  v.  Hatha- 
way, 21  Pick.  298;  Claris  v.  Miller,  4  Wend. 
C28;  Bailey  v.  Shaw,  4  Fost.  (N.  H.)  297  [55 
Am.  Dec.  241];  Preston  v.  Leigh  ton,  6  Md. 
88." 

The  principle  laid  down  In  those  cases  Is 
applicable  to  this  only  to  this  extent:  Be- 
spondfiuts,  by  measurements  taken,  proved 
that  appellants  had  taken  a  large  quantity 
of  ore,  of  an  estimated  value  per  ton,  from 
beneath  that  portion  of  the  surface  of  the 
Plymouth  claim  described  in  their  complaint. 
Presumably  the  appellants  knew  the  exact 
amount  and  value  of  the  ore  taken  by  them 
from  that  particular  ground.  If,  while  ad- 
mitting their  taking  of  certain  ores  from  the 
Plymouth  ground  east  of  the  line,  they  failed 
to  disprove  respondents'  testimony  as  to  the 
amount  and  value  thereof,  having  in  their 
possession  the  means  of  disproving  it,  they 
cannot  complain  that  the  verdict  against 
them  la  too  large. 

As  said  In  Lindley  on  Mines  (2d  Ed.)  f  668: 
"In  an  action  for  taking  ore  from  a  mining 
claim,  the  plaintiff  labors  under  great  dlffl- 
cnlty  in  proving  the  exact  amount  of  dam- 
ages he  has  sustained,  and  the  defendant  has 
the  means  In  his  power  of  showing  the  cor- 
rect amount  of  ore  taken  out;  and  if  be  neg- 
lects to  do  so  be  cannot  complain  that  the 
Jury,  by  their  verdict,  have  fixed  a  large  esti- 
mate upon  the  damages." 

The  instruction  told  the  jury,  in  effect,  that 
if  the  appellants  took  some  ore  which  be- 
longed to  tbem,  and  some  which  belonged  to 
respondents,  and  mixed  the  same,  respond- 
ents could  recover  the  value  of  the  whole, 
unless  appellants  separated  the  same  by  tes- 
timony, and  proved  the  amount  which  right- 
fully belonged  to  each.  The  principle  of  the 
instruction,  carried  to  its  logical  result,  might 
make  appellants  liable  for  vastly  more  ore 
than  was  ever  extracted  from  respondents' 
ground,  and  cannot  be  supported. 

In  the  first  instance  It  was  incumbent  upon 
the  respondents  to  make  at  least  a  prima  fa- 
de showing  of  the  amount  of  ore  which  ap- 
pellants had  extracted  from  the  ground  de- 
scribed in  the  complaint,  and  under  no  theory 
of  the  case  could  respondents  recover  more 
than  the  value  of  that  amount  of  ore.  If  ap- 
pellants claim  that  a  portion  of  the  ore  which 
respondents  say  the  appellants  took  away 
was  In  fact  extracted  from  some  place  other 
than  the  ground  in  dispute,  that  was  a  matter 
of  defense  which  it  was  for  the  appellants  to 
prove. 

Appellants  also  urge  that  the  court  erred 
In  using  the  following  language  in  Instruction 


No.  1:  "The  defendants  furth«  admit  that 
at  the  time  this  action  was  commenced  they 
were  engaged  in  mining  and  extracting  ores 
from  that  portion  of  the  Plymouth  lode  claim 
described  in  the  complaint"  It  is  true  that 
the  language  quoted  is  somewhat  inaccurate. 
If  this  sentence  had  read:  "The  defendants 
further  admit  that  at  the  time  this  action  was 
commenced  they  were  engaged  in  mining  and 
extracting  ores  from  beneath  the  surface  of 
that  portion  of  the  Plymouth  lode  claim  de- 
scribed in  the  complaint,"  the  instruction 
t'ould  have  been  correct.  Properly  speaking, 
if  appellants  took  ore  from  their  own  vein, 
which  dipped  beneath  the  surface  of  the 
Plymouth,  they  took  no  portion  of  the  Ply- 
mouth, but  only  what  was  their  own.  Tb<8 
suggestion  Is  also  applicable  to  a  number  ot 
other  instructions  given.  However,  when 
they  are  all  read  together,  it  Is  apparent  that 
the  jury  could  not  have  been  misled  by  the 
language  employed. 

5.  At  the  close  of  appellants'  testimony 
they  requested  the  court  to  allow  the  jury  to 
inspect  the  ground  and  workings  In  contro- 
versy, for  the  purpose  of  giving  the  jury  an 
opportunity  to.  determine  for  themselves  the 
real  facts  in  the  case.  The  court  refused  the 
desired  permission.  Section  1081,  Code  Civ. 
Proc,  provides:  "When,  In  the  opinion  of  the 
court,  it  is  proper  for  the  jury  to  have  a  view 
of  the  property  which  is  the  subject  of  litiga- 
tion, or  of  the  place  at  which  any  material 
fact  occurred.  It  may  order  them  to  be  con- 
ducted, in  a  body,  under  the  charge  of  an 
officer,  and  one  person  representing  each 
party,  to  the  place,  which  shall  be  shown  to 
them  by  the  persons  appointed  by  the  court 
for  that  purpose.  While  the  jury  are  thus 
absent,  no  person,  other  than  the  persons  so 
appointed,  shall  speak  to  them  on  any  sub- 
ject connected  with  the  trial,  and  such  per- 
sons shall  not  speak  to  the  jury  upon  any 
matters  connected  witb  the  subject  of  the 
action,  but  may  point  out  to  the  jury  the 
property  in  litigation,  or  the  place  at  which 
any  material  fact  occurred."  The  language 
of  the  section  leaves  the  question  whether 
the  jury  shall  be  allowed  to  inspect  tbe  prem- 
ises in  the  discretion  of  the  trial  court,  and  it? 
refusal  to  permit  the  inspection  will  not  be 
reviewed  by  this  court,  in  the  absence  of  a 
clear  showing  of  error.  No  such  showing  Is 
made  in  this  case.  See  Klepsch  v.  Donald,  4 
Wash.  436,  30  Pac.  991,  31  Am.  St  Rep.  93C; 
Andrews  v.  Youmans,  82  Wis.  81,  52  N.  W.  23; 
Iveldleln  v.  Meyer;  95  Mich.  586,  55  N.  W.  367; 
Jones  on  Evidence,  i  400;  People  v.  Fitzpat- 
rick,  80  Cal.  538,  22  Pac.  215. 

6.  The  record  m  this  case  consists  of  over 
1.200  printed  pages,  and  appellants  have  as- 
signed 79  specifications  of  error.  We  have 
given  them  all  careful  examination,  and  find 
that  either  there  Is  no  merit  in  them,  cr  that 
tbe  questions,  other  than  those  above  dis- 
cussed, are  unnecessary  to  a  decision  of  tbe 
case,  and  will  not  aid  the  court  upon  a  new 
trial. 
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We  are  therefore  of  tbe  opinion  that  the 
judgment  and  order  should  be  reversed,  and 
the  cause  remanded  tor  a  new  trle.l. 

CliAYBEBG,  C.  O.,  and  POORMAN,  O., 

concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 


STATE  ex  rel.  BOSTON  &  M.  CONSOL.  COP- 
PEB  &  SILVER  MIN.  CO.  et  al.  v.  CLAN- 
CY, Judge,  et  al. 
STATE  ex  rel.  BOSTON  &  M.  CONSOL.  COP- 
PER &  SILVER  MIN.  CO.  v.  HARNEY, 
)  Judge,  et  al. 

(Supreme  Court  of  Montana.    April  4,  1901.) 

CONTEMPT— NATTJBB  OF  PBOCEEDINOB— CHANGE 
OF  VENUE  — APPLICABILITY  OF  STATUTES  — 
POWERS  OF  COUBT— ABBIDOMENT  BT  LEOIS- 
LATUBE. 

1.  Code  Civ.  Proc.  gg  2170-2183,  relative  to 
contempts,  define  them  and  provide  for  their 
summary  punishment,  with  process  of  arrest, 
bail,  hearing,  fine,  or  imprisonment.  Pen.  Code, 
a  1970-1081,  provide  for  a  change  of  venue  in 
criminal  coses.  Code  Civ.  Proc.  §  615,  relative 
to  the  place  and  trial  of  civil  actions,  as  amend- 
ed by  the  Second  Extraordinary  Session  of  the 
Eighth  Legislature,  adds  to  the  original  section 
providing  for  change  of  venue  a  provision  that, 
in  case  the  parties  shall  agree  on  another  dis- 
trict judge  or  on  a  member  of  the  bar  as  judge 
pro  tempore,  or  if  any  qualified  district  judge 
shall  be  called  in,  and  within  30  days  shall  ap- 
pear and  assume  jurisdiction,  no  change  of  ven- 
ue shall  be  granted.  Held  that,  contempt  pro- 
ceedings being  of  a  criminal  nature,  the  above 
amendment  is  inapplicable  thereto. 

2.  Under  Const,  art.  8,  S§  1,  11,  which,  as 
shown  by  the  original  draft  of  the  Constitution 
finally  adopted,  read,  "The  judicial  power  of  the 
state  shall  be  vested  •  •  •  district  courts," 
etc.,  and  that  "tbe  district  courts  shall  have 
original  jurisdiction,"  etc.,  the  district  courts 
are  distinct  entities,  and  a  transfer  of  a  cause 
from  one  district  to  another  amounts  to  a  change 
of  venue. 

3.  The  power  to  punish  for  contempt  is  inher- 
ent in  the  district  courts,  and  exists  independ- 
ently of  statutes,  and  cannot  be  taken  away  or 
so  far  abridged  by  the  Legislature  as  to  leave 
such  courts  without  proper  and  vigorous  means 
of  protecting  themselves  from  insult  or  of  ac- 
tually eu  forcing  their  lawful  orders. 

4.  Const,  art.  7,  i  11,  provides  that  the  Leg- 
islature in  exti?  session  shall  have  no  power  to 
legislate  on  any  nubjects  other  than  those  speci- 
fic in  the  procl.-fiiintion  or  which  may  be  recom- 
mended by  the  Governor.  The  Governor,  in 
calling  the  Second  Extraordinary  Session  of  the 
Eighth  Legislature,  announced  in  the  proclama- 
tion a  necessity  for  general  legislation  whereby 
bias  and  prejudice  of  district  judges  shall  con- 
stitute a  disqualification,  and  legislation  making 
suitable  provision  for  the  trial  of  such  cases  in 
such  event.  No  additional  recommendations  rel- 
ative to  the  matter  were  made,  and  the  Legis- 
lature enacted  only  the  amendment  to  Code  Civ. 
Proc.  M  180,  615.  The  former  added  to  the  then 
existing  grounds  of  disqualification  for  district 
judge  a  fourth,  via.,  where  a  party  makes  affi- 
davit that  he  cannot  have  a  fair  trial  before  a 
district  judge  by  reason  of  his  bias  or  prejudice. 


1  i.  See  Constitutional  Law.  vol.  10,  Cent.  Dig.  |  U. 


The  latter  provided  that  no  change  of  venue  in 
a  civil  action  shall  be  granted  where  the  parties 
agree  on  a  judge  pro  tempore,  etc.  Held,  that 
the  two  amendments  must  be  construed  as  cor- 
relative and  coextensive,  and,  as  tbe  latter  ap- 
plies only  to  civil  actions,  and  not  to  contempt 
proceedings,  the  former  cannot  be  construed  so 
aa  to  enable  a  party  to  disqualify  a  judge  to 
punish  him  for  contempt 

Writs  of  prohibition  by  the  state,  on  the 
relation  of  the  Boston  &  Montana  Consolidat- 
ed Copper  &  Sliver  Mining  Company  and  an- 
other, against  William  Clancy,  judge  of  the 
district  court  of  the  Second  Judicial  District, 
and  tbe  district  court  of  the  said  district  of 
Silver  Bow  county,  and  by  the  sfavte,  on  the 
relation  of  the  same  company,  against  E.  W. 
Harney,  Judge,  and  another.  Alternative 
writ  quashed,  and  proceedings  dismissed. 

Forbis  &  Evans,  A.  J.  Shorrs,  and  O.  F. 
Kelley,  for  relator.  John  J.  McHatton,  J.  M. 
Denny,  T.  J.  Walsh,  Toole  &  Bach,  and  Jesse 
B.  Boote,  for  respondents. 

HOLLOW  AY,  i.  These  causes  were  heard 
at  the  same  time,  and  submitted  on  tbe  same 
briefs.  As  the  facts  are  practically  the  same, 
a  statement  of  one  cause  will  suffice  for  both. 
The  petition  filed  herein  alleges  that  in  a 
certain  action  pending  In  the  district  court 
of  Silver  Bow  county  an  injunction  was  is- 
sued and  served  on  these  relat<H^  enjoining 
them  from  mining  ore  from  certain  desig- 
nated ground.  Thereafter  an  affidavit  was 
filed  charging  the  relators  with  violating  such 
injunction.  An  order  to  show  cause  why  they 
should  not  be  punished  tor  contempt  was  is- 
sued and  served,  but  before  the  time  for  tbe 
bearing  the  relators  filed  an  affidavit  alleging 
that  they  had  reason  to  believe,  and  did  be- 
lieve, that  they  could  not  have  a  fair  and  im- 
partial hearing  of  such  contempt  proceeding 
before  the  Judge  presiding,  on  account  of  the 
bias  and  prejudice  of  such  Judge,  and  a  like 
atlidavit  was  also  filed  in  the  action  out  of 
which  the  contempt  proceeding  grew,  but 
notwithstanding  the  filing  of  such  affidavits 
the  Judge  proceeded  to  hear  tbe  matter. 
Thereupon  an  alternative  writ  of  prohibition 
was  sued  out  of  this  court.  The  return  raises 
no  question  of  fact,  but  there  is  submitted  for 
consideratiiMj  the  construction  of  sections  180 
and  6ia  of  the  Code  of  Civil  Procedure,  as 
amended  by  tbe  Second  Extraordinary  Ses- 
sion of  tbe  Eighth  Legislative  Assembly. 

It  may  be  observed.  In  passing,  that  "the 
proceeding  in  contempt  is  distinct  from  the 
action  wherein  the  injunction  violated  was 
Issued."  State  v.  Dist.  Court,  24  Mont.  33,  60 
Pac.  493;  Ex  parte  Gould  (Gal.)  33  Pac.  1112, 
21  L.  B.  A.  751,  37  Am.  St  Rep.  57.  And 
while  the  alternative  writ  of  prohibition  re- 
strains the  court  from  proceeding  In  the  main 
action  out  of  which  the  contempt  proceeding 
grew,  as  well  as  in  the  contempt  proceeding 
itself,  it  is  to  that  extent  unwarranted  by  the 
facts,  as  the  petition  does  not  charge  any 
attempt  on  tbe  part  of  the  court  to  do  more 
than  proceed  in  the  contempt  matter,  so  that 
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this  prohibition  proceeding  will  be  treated  as 
if  directed  against  the  attempt  to  hear  the 
contempt  matter  only. 

The  question  of  the  constitutionality  of  sec- 
tions 180  and  615  as  amended,  above,  Is  only 
indirectly  Involved;  and,  as  this  court  ■will 
not  decide  such  a  question  unless  necessary, 
consideration  of  that  matter  will  be  deferred 
until  a  decision  is  reached  in  another  cause 
submitted  at  the  same  time  as  these,  and  in 
which  tbat  question  is  directly  Involved,  and 
a  solution  of  it  necessary  to  a  determination 
of  the  cause.  If  the  acts  are  unconstitutional, 
the  court  properly  disregarded  them  for  that 
reason.  If  they  are  valid,  but  have  no  appli- 
cation to  contempt  procee<llngs,  they  could 
be  properly  disregarded  for  that  reason. 

Section  180  of  the  Code  of  Civil  Procediure, 
as  originally  enacted,  among  other  things, 
provides  the  circumstances  under  which  a 
district  Judge  is  disqualified  to  hear  or  deter- 
mine any  action  or  proceeding  before  him: 

(1)  When  he  is  a  party  or  when  he  is  inter- 
estcd;  (2)  when  he  is  related  to  either  party 
within  certain  degrees;  and  (3)  when  he  has 
been  attorney  for  either  party,  or  made  or 
rendered  the  Judgment,  order,  or  decision 
appealed  from.  The  amendment  made  by 
the  Second  iJxtraordlnai-y  Session  of  the 
Kighth  Legislative  Assembly  added  a  fourth 
grouud  of  dlsqualiflratlon,  as  follows:  "(4) 
When  either  party  makes  and  flies  an  affida- 
vit as  hereinafter  provided,  that  he  has  rea- 
son to  believe,  and  does  believe,  he  cannot 
have  a  fair  and  impartial  hearing  or  trial 
before  a  district  judge  by  reason  of  the  bias 
or  prejudice  of  such  judge."  Section  615  of 
tlie  same  Code  provides  for  a  change  of  venue 
in  ciTil  actions  as  follows:  "(1)  When  the 
county  designated  in  the  complaint  is  not 
the  proi>er  county.  (2)  When  there  is  reason 
to  believe  that  an  Impartial  trial  cannot  be 
bad  therein.  <3)  When  the  convenience  of 
witnesses  and  the  ends  of  justice  would  be 
promoted  by  the  change.  (4)  When,  from 
any  cause,  the  judge  is  disqualified  from  act- 
ing." The  amendment  made  to  this  section 
merely  adds  to  subdivision  4,  above,  a  provi- 
sion that  in  case  the  parties  shall  agree  upon 
another  district  Judge  or  upon  a  member  of 
the  bar  as  Judge  pro  tempore,  or  if  auy  qual- 
ified district  Judge  shall  be  called  in,  and 
shall,  within  30  days  after  the  motion  for 
change  of  venue  is  made,  appear  and  assume 
jurisdiction  of  the  cause,  no  change  of  venue 
shnll  be  granted.  The  only  Inquiry  with 
which  we  are  now  concerned  is,  do  these  leg- 
islative enactments  apply  to  contempt  pro- 
ceedings, assuming  tliat  they  are  valid  and  in 
force? 

There  is  nothing  In  the  amendments  which 
changes  the  character  of  the  original  stat- 
utes, and  it  is  clear  that,  if  they  did  not  ap- 
ply to  contempt  proceedings  before  the 
amendments  were  made,  they  do  not  now. 
They  do  not  do  so  in  terms.  Rapalje  on  Con- 
tempts, i  110,  says:  "It  may  safely  be  laid 
down  as  a  general  rule  that  statutory  pro- 


visions relative  to  change  of  venue  have  no 
application  to  proceedings  to  punish  con- 
tempts, unless  such  proceedings  are  expressly 
included,  eo  nomine,  in  the  written  law." 
Whether  or  not  we  might  be  led  to  accept 
this  autlior's  view  of  the  law,  from  such  sur- 
rotmding  circumstances  as  may  tend  to  indi- 
cate the  legislative  intention  we  reach  the 
conclusion  that  these  acts  do  not  apply  to 
contempt  proceedings. 

Section  180  is  comprised  in  part  1,  tit  2, 
of  the  Code  of  Civil  Procedure;  and  that 
part  has  to  do  wltli  Judicial  oflicers,  as  such, 
and  not  with  courts  or  court  proceedings. 
It  assumes  to  prescribe  the  qualifications  and 
disqualifications  of  such  oflicers;  designates 
the  acts  which  they  may  perform  at  cham- 
bers, and  the  Incidental  powers  and  duties 
of  such  officers.  The  amendment  only  seeks 
to  add  an  additional  disqualification.  Section 
615  is  Included  In  part  2,  tit  4,  of  the  same 
Code;  hud  this  part  has  to  do  with  the  place 
of  trial  of  civil  actions.  Including  the  pro- 
visions for  change  of  venue.  In  determining 
the  applicability  of  this  section  to  the  ques- 
tion before  us,  it  is  therefore  only  necessary 
for  us  to  consider  whether  contempt  pro- 
ceedings fall  within  the  meaning  of  the  term 
"civil  actions."  Blackstone  treats  of  con- 
tempts under  the  head  of  crimes  and  misde- 
meanors (4  Bl.  Com.  1),  punishable  as  an 
ofTense  against  public  Justice  (Id.  c.  10) 
and  also  by  summary  proceedings  (Id.  c. 
20).  In  New  Orleans  v.  Steamship  Co.,  20 
Wall.  387,  22  L.  Ed.  354,  the  Supreme  Court 
of  the  United  States  said:  "Contempt  of 
court  is  a  specific  criminal  case.  The  impo- 
sition of  the  fine  was  a  Judgment  in  a  crim- 
inal case."  In  In  re  Buckley,  69  Cal.  1,  10 
Pac.  69,  in  speaking  of  a  constructive  con- 
tempt the  Supreme  Court  of  California  said: 
"It  should  be  remembered  that  the  proceed- 
hig  here  taken  is  criminal  or  qua^  crim- 
inal." In  Ex  parte  Gould,  supra,  the  same 
court  said:  "Although  the  alleged  miscon- 
duct of  defendants  occurred  in  the  progress 
of  a  civil  action,  the  proceeding  to  punish 
them  for  such  misconduct  is  no  part  of  the 
proccbS  in  tlie  civil  action,  but  is  in  the  na- 
ture of  a  criminal  prosecution."  In  State  v. 
District  Court  24  Mont.  33,  60  Pac.  493,  this 
court  said:  "When  prosecuted  under  the 
Code  of  Civil  Procedure,  a  contempt  of  court 
ia  not  to  be  regarded  as  a  criminal  offense, 
to  be  prosecuted  only  by  complaint,  infor- 
mation, or  indictment  as  laid  down  by  sec- 
tion 8  of  article  3  of  the  state  Constitution, 
but,  rather,  as  a  special  proceeding  of  a  crim- 
inal character.  In  that  sense,  it  is  a  public 
offense."  Phillips  v.  Welch,  11  Nev.  187; 
B.  &  O.  R.  R.  Co.  v.  Wheeling,  13  Grat  57. 
So  highly  penal  in  character  are  these  pro- 
ceedings considered,  that  the  evidence  must 
show  that  the  accused  party  is  guilty  beyond 
a  reasonable  doubt.  State  v.  District  Court, 
30  Mont  — ,  75  Pac.  51C;  Potter  v.  Low, 
16  How.  Prac.  540;  State  v.  Davis,  50  W. 
Va.  100,  40  S.  B.  331;   Accumulator  Co.  r. 
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Con.  Elec.  Storage  Co.  (C.  C.)  63  Fed.  793; 
U.  S.  V.  Jose  (C.  C.)  G3  Fed.  961.  And  a 
men  preponderance  of  the  evidence  is  not 
sufficient.  In  re  Buckley,  above.  Further- 
more, the  same  acts  which  may  be  punished 
In  the  summary  proceeding  are  characterized 
by  the  lawmaking  power  as  criminal,  and 
the  additional  remedy  by  an  ordinary  crim- 
inal action  is  provided  for  in  Pen.  Code,  f 
293.  Contempt  proceedings  are  sui  generis; 
and,  from  a  consideration  of  the  foregoing 
authorities,  and  an  examlnati<Mi  of  the  prac- 
tice provided  for  In  the  Code  of  Civil  Pro- 
cedure (sections  2170-2183)  for  summary  pun- 
ishment of  contempts.  It  is  apparent  that 
these  contempt  proceedings  have  most,  if  not 
all,  of  the  characteristics  of  a  criminal  case, 
and  few.  If  any,  of  a  civil  action.  A  change 
of  venue  in  criminal  cases  is  provided  for 
In  Pen.  Code,  8S  1070-1981,  and  the  legisla- 
tion under  consideration  has  nothing  to  do 
with  that  Code.  As  section  015  has  to  do 
with  change  of  place  of  trial  in  civil  actions, 
and  as  a' contempt  proceeding  is  not  such 
an  action,  we  bold  that,  in  amending  that 
section,  contempt  proceedings  were  not  in 
contemplation  of  the  Iiegislatnre. 

While  respectable  authority  may  be  found 
In  support  of  the  contention  that  it  Is  beyond 
the  legislative  power  to  provide  for  a  change 
of  venue  or  change  of  judge  in  contempt 
proceedings,  it  is  not  now  necessary  to  con- 
sider that  matter.  It  is  sufficient  for  this 
Inquiry  to  say  that  the  Legislature  did  not 
do  so  in  this  instance. 

The  relators  suggest  that  In  fact  no  attempt 
Is  made  to  change  the  venue  by  this  section, 
as  those  terms  are  generally  understood; 
that  our  district  courts  are  In  reality  only  the 
several  departments  of  one  court— and  in  sup- 
port of  that  contention  quote  the  opening 
sentence  of  section  11,  art  8,  of  the  Constitu- 
tion: "The  district  court  shall  have  original 
Jurisdiction  in  all  cases  at  law  and  in  equity," 
etc.  However,  an  examination  of  the  original 
draft  of  the  Constitution  as  finally  adopted, 
now  on  file  In  the  office  of  the  Secretary  of 
State,  discloses  that  there  is  a  misprint  In  the 
printed  copies  in  general  use.  The  opening 
sentence  reads,  "The  district  courts  shall  have 
original  Jurisdiction,"  etc.  Section  1,  art.  8, 
reads:  "The  Judicial  power  of  the  state  shall 
be  vested  in  the  Senate  sitting  as  a  court  of 
impeachment.  In  a  Supreme  Court,  district 
courts.  Justices  of  the  peace,  and  such  other 
Inferior  courts  as  the  Legislative  Assembly 
may  establish  in  any  incorporated  city  or 
town."  It  is  therefore  clear  that  the  district 
courts  of  this  state  are  distinct  entitles,  and 
tltat  the  transf^  of  a  cause  from  one  dis- 
trict to  another  would  amount  to  cliange  of 
venue,  within  any  proper  meaning  which 
might  be  ascribed  to  those  terms. 

Neither  do  we  think  that  such  proceedings 
were  in  contemplation  of  the  Legislature  in 
amending  section  180,  above.  It  is  conceded 
by  counsel  for  relators  that  neither  of  these 
sections  baa  any   ap];>licatian   to  contempts 


committed  in  the  immediate  presence  of  the 
court,  and  that  this  is  so  is  apparent  from  the 
practice  indicated,  which  could  not  possibly 
be  made  applicable  in  such  instances.  But  it 
is  contended  that  this  act  does  apply  to  what 
are  designated  as  constructive  contempts, 
such  as  were  under  consideration  by  each  of 
the  departments  of  the  district  court,  to  pre- 
vent the  further  proceedings  in  which  was 
the  object  to  be  sought  in  each  of  these  ap- 
plications to  this  court  The  power  to  punish 
for  contempt  is  inherent  in  the  district  courts 
of  this  state,  and  is  necessary  to  the  exist- 
ence of  the  courts  and  the  orderly  conduct  of 
the  business  before  them.  Territory  v.  Mur- 
ray, 7  Mont.  251,  15  Pac.  145.  That  power 
exists  independently  of  statute,  and  any  legis- 
lation upon  the  subject  touching  the  power  it- 
self must  be  regarded  as  merely  declaratory 
of  the  common  law,  or,  if  in  contravention  of 
the  common  law,  would  doubtless  be  held  in- 
operative. We  may  assume,  without  deciding, 
that  the  Legislature  may  prescribe  reasonable 
rules  for  the  practice  in  such  cases,  and  may 
provide  a  reasonable  limit  to  the  punishment 
to  be  inflicted;  but  that  it  may,  directly  or 
indirectly,  deprive  a  court  of  the  power  to 
enforce  its  decrees,  or  obedience  to  Its  lawful 
mandates,  cannot  be  conceded.  In  re  Pierce, 
44  Wis.  411.  Neither  ^111  any  legislation  be 
effective  which  so  far  abridges,  impairs,  or 
cripples  the  power  as  to  leave  the  courts  with- 
out ample,  vigorous  means  of  protecting  them- 
selves from  insult,  or  of  effectually  enforcing 
their  lawful  orders.  As  this  power  is  in- 
herent in  the  district  courts,  it  is  merely 
trulsmatic  to  say  that  a  power  which  the 
Legislature  does  not  give,  it  cannot  take 
away.  Hale  v.  State,  55  Ohio  St  210,  45 
N.  B.  199,  36  L.  R.  A.  254,  60  Am.  St  Rep. 
691;  Holman  v.  State,  105  Ind,  613,  6  N.  B. 
556. 

But  it  is  contended  that  the  only  effect  of 
section  180,  as  amended,  is  to  deprive  a  par- 
ticular Judge  of  the  power  to  preside  at  such 
hearing,  and  does  not  In  any  other  manner 
interfere  with  the  lower  court  itself.  But  it  is 
difficult  to  conceive  of  a  court  without  a  pre- 
siding Judge,  and  if,  upon  the  filing  of  an  af- 
fidavit  such  as  is  contemplated  by  section  180 
as  amended,  the  presiding  Judge  becomes. 
Ipso  facto,  disqualified  to  hear  the  matter  fur- 
ther, any  other  Investigation  into  the  alleged 
contempt  must  be  made  to  depend  upon  the 
bare  posslbffity  that  another  judge  may  l>e 
procured  to  bear  it  Contempt  proceedings 
are  summary,  and,  in  contemplation  of  law, 
will  be  heard  and  disposed  of  without  any 
unnecessary  delay.  If  section  180,  as  amend- 
ed, be  valid  and  applicable  to  contempt  pro- 
ceedings, then  a  party  charged  may  disqualify 
successively  five  Judges  who  might  be  secured 
to  hear  the  matter,  and,  in  the  absence  of 
some  more  effective  means  than  any  now 
known  of  compelling  outside  Judges  to  under- 
take such  hearings,  it  is  no  stretch  of  the 
Imagination  to  foresee  an  absolute  inability 
in  the  courts  to  enforce  their  mandates  or  re- 
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spect  for  tbeir  antborlty.  And  a  court  with- 
out power  to  enforce  its  lawful  orders  would 
merit  the  contempt  of  every  one. 

We  are  of  the  opinion  that  this  section  can- 
not be  made  applicable  to  contempt  proceed- 
ings without  materially  interfering  with  the 
inherent  po'ner  of  these  courts,  and,  in  the 
absence  of  any  express  legislative  declaration 
on  the  subject,  we  prefer  to  believe  that  the 
Legislature  did  not  Intend  to  Invade  unneces- 
sarily the  province  of  a  co-ordinate  branch  of 
the  state  government,  and  therefore  did  not 
have  contempt  proceedings  in  contemplation 
In  passing  this  act. 

The  acts  amending  sections  615  and  180, 
above,  are  companion  measures.  They  were 
both  enacted  at  an  extraordinary  session  of 
the  Legislature,  and  were  Intended  to  be  cor- 
relative measures,  operating  to  accomplish 
the  same  end,  or,  more  strictly  speaking,  the 
act  to  amend  section  615  was  Intended  to  sup- 
plement the  act  amending  section  180.  This 
conclusion  is  reached  by  a  consideration  of  the 
proclamation  of  the  Governor  convening  the 
Legislature  In  extraordinary  session.  The 
dual  purpose  sought  to  be  accomplished,  as 
expressed  in  that  proclamation,  so  far  as  the 
Inquiry  before  us  is  concerned,  was,  first,  gen- 
eral legislation  whereby  bias  and  prejudice  of 
district  Judges  shall  constitute  a  disqualifica- 
tion of  such  Judges;  and,  second,  legislation 
making  suitable  provision  for  the  trial  of 
■nch  case  or  cases  in  such  event  Section  11, 
art  7,  of  the  Constitution,  provides  that 
when  the  Legislature  is  called  in  extra  ses- 
sion, "it  shall  have  no  power  to  legislate  on 
any  subjects  other  than  those  specified  in  the 
proclamation,  or  which  may  be  recommended 
by  the  Governor."  In  this  Instance  no  rec- 
ommendations were  made  by  the  Governor 
differing  in  any  degree  from  the  matters  em- 
braced in  the  proclamation  above,  so  far  as 
the  question  before  us  is  concerned;  and,  as 
the  two  measures  now  under  consideration 
VFere  the  only  ones  enacted  which  have  any 
reference  whatever  to  either  of  the  subjects 
enumerated  above,  it  is  quite  apparent  that 
the  amendment  to  section  180  Is  the  legisla- 
tion which  was  Intended  to  meet  the  first  con- 
dition, and  the  amendment  to  section  615  is 
the  legislation  which  was  intended  to  meet 
the  second.  The  amendment  to  section  615, 
then,  was  intended  to  make  suitable  provision 
for  the  trial  of  all  civil  cases  wherein  the 
presiding  Judge  may  be  disqualified  pursuant 
to  the  provisions  of  section  180  as  amended. 
The  scope  of  the  amendment  to  section  615  is 
as  broad  as  that  to  section  180;  in  other 
words,  each  comprehends  the  same  class  of 
cases— nothing  more,  nothing  less.  If  the 
amendment  to  section  615  has  no  application 
to  contempt  proceedings,  as  we  have  already 
seen,  it  follows,  as  a  matter  of  course,  that 
the  amendment  to  section  180  has  none. 
However  comprehensive  the  terms  employed 
in  this  amendment  are,  they  must  be  read  in 
tlie  light  of  the  proclamation  of  the  Governor, 
and  considered  with  the  amendment  to  sec- 


tion 615  and  the  two  acts  eonatraed  together. 
When  this  is  done,  we  are  forced  to  the  con- 
clusion tliat  contempt  proceedings  were  not  in 
the  legislative  contemplation  in  passing  eith- 
er of  them. 

The  alternative  writ  heretofore  Issued  in 
each  of  these  proceedings  is  quashed,  and  the 
proceedings  are  dismissed.    Dismissed. 

BBANTLY,  C.  J.,  and  MILBUBN,  J.,  con- 
car. 


HVBSLEY  et  al.  v.  JOHNSTON  et  al. 
(Supreme  Court  of  Oregon.    April  4,  1904.) 

SAI.E8— SPECmC  FKBFOKKA.NCE— AFPEA^I/— SUB- 
JECT-MATTBB  OT  LmOATION  BEYOND  JVBla- 
DICTION  OF  COURT— BIOHTB  OF  I.ITI0ANT8. 

1.  In  a  suit  to  require  the  specific  enforce- 
ment of  a  contract  for  the  sale  of  hops,  in 
which  a  temporar;^  injunction,  restraining  de- 
fendants from  selling  or  disposing  of  the  hops, 
or  removing  them  until  the  final  disposition  of 
the  suit,  was  asked  and  granted,  the  subsequent 
dispoBition  of  the  bops,  and  shipment  thereof 
beyond  the  jnrisdiction  of  the  court,  affords  no 
ground  for  dismissing  an  appeal  from  a  decree 
sustaining  a  demurrer  to  the  complaint  and  dis- 
solving the  injunction. 

Action  by  T.  A.  Livesley  and  another 
against  John  Johnston  and  others.  From  a 
decree  for  defendants,  plaintiffs  appeal.  On 
motion  to  dismisa.    Motion  denied. 

L  K.  Adams  and  G.  G.  Bingham,  for  the 
motion.    Wirt  Minor  and  W.  T.  Slater,  op- 


WOLVERTON,  J.  The  purpose  of  the 
present  suit  is  to  require  the  specific  per- 
formance of  a  contract  made  and  entered 
into  by  and  between  plaintiffs  and  defendant 
Johnston  for  the  purchase  and  sale  of  110 
bales  of  hoits,  which  were  to  be,  and  were, 
grown  and  produced  by  Johnston.  The  com- 
plaint contains  the  usual  allegations  of  i>er- 
formance  on  the  part  of  the  plaintiffs,  but 
avers  that  defendant  Johnston  refused  to 
comply  with  the  stipulations  on  his  part 
to  deliver  the  hops  to  plaintiffs  as  contract- 
ed. It  is  further  alleged  that  the  defend- 
ants Adolf  Wolf  &  Son  claim  to  have  a 
lien  upon  the  hops,  and  that  the  defendant 
the  Southern  Pacific  Company  has  them  in 
its  possession,  having  been  delivered  to  It 
by  Johnston.  The  prayer  is  for  a  temporary 
injunction  restraining  the  defendants  ae  ei- 
ther of  them  from  selling  or  disi>osing  of  the 
hops  or  removing  them  from  their  present 
place  of  storage  until  the  final  determina- 
tion of  the  suit  and  for  a  decree  requiring 
the  specific  performance  of  the  contract  for 
the  delivery  of  the  hops  by  defendants  to 
plaintiffs.  The  injunction  was  allowed  as 
prayed,  to  be  and  continue  In  force  and 
effect  until  the  further  order  of  the  court 
Subsequently  a  demurrer  was  Interposed  to 
the  complaint  and  sustained,  whereupon  a 
decree  was  entered  dismissing  the  suit  and 
dissolving  the  Injunction.    From  this  decree 
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plaintiffs  have  appealed,  having  given  notice 
thereof  In  open  court  at  the  time  of  Its  ren- 
dition. 

The  defendants  now  move  to  dismiss  the 
appeal,  basing  their  motion  ui>on  a  showing 
that  the  defendant  Johnston  has  since  the 
decree  disposed  of  the  hops,  which  have  been 
shipped  out  of  the  state  and  beyond  the  Ju- 
risdiction of  the  court  The  contention  is 
that,  as  the  subject-matter  of  the  suit  has 
been  disposed  of  and  taken  beyond  the  Juris- 
diction of  the  court,  the  decree  respecting  it 
could  not  become  effective  or  operative,  and 
hence  the  appeal  should  be  dismissed.  This 
seems  to  us  to  mistake  the  real  issue,  which 
is  whether  Johnston  should  or  should  not  be 
required  to  perform  his  contract  Whether 
the  hops  are  still  within  the  custody  of  the 
law  or  not,  Is  not  the  question.  The  suit 
could  as  well  have  been  commenced  without 
as  with  the  injunction,  and  all  the  Issues 
tried  out  and  the  cause  fully  determined. 
The  injunction  is  allowed  under  the  statute 
as  a  provisional  remedy.  B.  &  C.  Comp.  8 
417.  It  Is  an  auxiliary  proceeding,  and  was 
resorted  to  In  the  present  Instance  to  pre- 
serve the  status  quo  of  the  property  during 
the  pendency  of  the  suit  so  that  plaintiffs. 
If  successful,  might  be  the  better  enabled 
to  enforce  their  decree.  The  enforcement  of 
the  decree,  however,  is  no  part  of  the  cause 
of  suit,  and  the  probable  insusceptibility  of 
its  enforcement  affords  no  reason  why  a  per- 
son may  not  obtain  the  decree  if  be  desires 
to  be  at  the  pains;  so  that  the  plaintiffs  here 
have  the  right  to  their  decree  if  their  cause 
of  suit  is  well-founded,  notwithstanding 
Johnston  has  disposed  of  the  hops  and  the 
court  is  unable  to  reach  them  with  its  pro- 
cess. Whether  he  had  a  right  to  do  this  in 
the  face  of  the  appeal,  or  what  effect  the  ap- 
peal may  have  had  upon  the  status  of  the  in- 
junction, are  matters  with  which  we  are  not 
at  present  concerned.  It  is  sufficient  that 
Johnston  could  not  determine  the  cause  of 
suit  by  his  own  act  In  rendering  the  decree 
more  difficult  of  enforcement,  if  one  should 
be  finally  obtained  against  him.  What  he 
did  was  not  effective  to  determine  the  suit  or 
controversy  in  any  sense,  and  the  cause  yet 
remains  to  be  disposed  of.  The  many  au- 
thorities cited  by  counsel  are  Inapplicable 
to  the  present  conditions,  they  being  cases 
where,  by  reas(m  of  the  action  of  the  par- 
ties or  the  efflux  of  time,  there  was  no  real 
controversy  left  for  determination. 

The  motion  to  dismiss  will  therefore  be 
denied. 


ASTORIA  &  C.  R.  R.  CO.  ▼.  KERN. 
(Supreme  Court  of  Oregon.    April  4,  1904.) 

SHIPPING— DAMAGE    TO    BBIDOE    TRESTLE— AC- 
TION—JURISDICTION —  SUIT  —  EVIDENCE  — 
ADMISSIBILITY— SUFFICIENCY— APPEAL. 

1.  Under  B.  &  C.  Comp.  i  4C27,  providing 
that  the  owner  of  any  vessel  which,  when  with- 
in the  waters  of  the  state,  has  throu{^  negli- 


gence caused  injury  to  bridges,  etc.,  shall  be  lia- 
ble for  damages  resulting,  and  that  the  person 
SO  injured  may  recover  the  same  in  an  action 
at  law  in  the  circuit  court  of  the  county  in 
which  such  vessel  may  be  found,  the  state  courts 
have  jurisdiction  of  an  action  for  damage  to  a 
bridge  trestle  constructed  on  piles  driven  in  the 
bed  of  a  navii^bie  river  of  the  state,  between 
high  and  low  tide. 

2.  In  an  action  by  a  railroad  for  damage  to 
its  bridge  trestle,  caused  by  defendant's  liarges 
breaking  loose  from  their  moorings  and  drifting 
against  the  trestle,  the  testimony  of  a  witness, 
who  was  some  15  or  16  miles  seaward,  as  to  the 
character  of  the  storm  that  caused  the  barges 
to  break  loose,  is  admissible. 

3.  The  Supreme  Court  will  not  consider 
whether  the  trial  court  was  justified  by  the- 
weight  of  the  evidence  in  making  its  findings. 

4.  Evidence,  in  an  action  by  a  railroad  for 
damage  to  its  bridge  trestle  by  defendant's  barg- 
es breaking  loose  from  their  moorings  and  drift- 
ing against  the  trestle,  examined,  and  held  suffi- 
cient to  sustain  a  finding  that  the  barges  were- 
not  left  in  charge  of  watchmen. 

Appeal  from  Circuit  Court,  Clatsop  Coun- 
ty; Thomas  A.  McBride,  Judge. 

Action  by  the  Astoria  &  Columbia  River 
Railroad  Company  against  Daniel  Kern. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  plaintiff  is  the  owner  and  engaged  In 
the  operation  of  a  railway,  that  portion  of 
its  track  within  the  eastern  and  western  lim- 
its of  the  city  of  Astoria  being  constructed  up- 
on piles  over  and  along  the  shore  of  the  Co- 
lumbia river,  between  high  and  low  water. 
For  cause  of  action  It  alleges.  In  brief,  that 
on  the  25th  day  of  December,  1901,  the  de- 
fendant being  the  owner  of  and  having  in  his 
possession  three  large  barges,  anchored  the 
same  in  the  Columbia  river,  north  of  and  a 
short  distance  from  plaintiff's  trestle;  that  It 
was  the  duty  of  defendant  to  anchor  them 
securely,  and  guard  them  so  as  to  prevent 
their  drifting  or  l)eing  carried  by  the  wind 
and  tide  that  prevail  in  the  locality  during 
that  season  of  the  year,  but  In  disregard  of 
such  duty,  he  negligently  secured  the  barges 
and  each  of  them  with  weak,  rotten,  and  in- 
secure ropes,  knowing  the  same  to  be  unsuit- 
able and  insufficient  and  failed  and  neglected 
to  leave  the  same  in  charge  of  any  person,  or 
to  have  any  one  look  after,  watch,  or  guard 
them  or  either  of  them,  by  reason  whereof 
the  barges,  and  each  of  them,  broke  away 
from  their  moorings,  and  drifted  and  were 
driven  by  the  wind  and  tide  upon  plaintiff's 
trestle,  to  its  damage  In  the  sum  of  ?1,000. 
The  answer  controverts  these  allegations, 
and  sets  up  a  further  defense.  In  effect  that 
defendant  was  engaged  in  dredging  the  chan- 
nel of  the  Columbia  river  under  the  direction 
of  a  government  engineer;  that  In  doing  the 
work  It  became  and  was  necessary  to  use 
barges,  and  to  anchor  them  at  or  near  the 
point  designated  In  the  complaint;  that  he 
securely  anchored  them,  and  caused  the  same 
at  all  times  to  be  watched  and  guarded,  so  as 
to  prevent  them  from  drifting  or  being  car- 
ried away  by  the  wind  and  tide,  but  that  at 
the  time  mentioued  in  the  complaint  an  un- 
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.usual,  extraordinary,'  and  violent  storm  sud- 
denly arose,  accompauied  by  an  unusual, 
higb,  and  extraordinary  wind  and  tide,  of 
such  force  that,  notwithstanding  the  precau- 
tions taken,  the  barges  dragged  their  anchors, 
and  were  driven  and  carried  to  and  upon 
plaintiff's  trestle,  damaging  It  not  to  exceed 
$400;  and  that  said  damage  was  due  solely 
to  the  unusual  and  extraordinary  character 
of  the  storm  and  tide  then  prevailing,  for 
which  defendant  is  not  liable.  The  case  was 
tried  before  the  court,  a  Jury  having  been 
waived,  which  made  and  filed  findings  of  fact 
and  conclusions  of  law.  Those  that  are  ma- 
terial here  are  findings  of  fact  Nos.  5  and  6. 
Nos.  1,  2,  and  3  accord  with  the  allegations 
of  the  complaint.  No.  4  is  In  accordance 
with  the  allegations  of  the  answer  as  to  de- 
fendant's being  engaged  at  the  time  in  dredg- 
ing the  channel  of  the  Columbia  river,  that 
In  performing  such  work  it  was  necessary 
to  use  the  barges  in  question,  and  that  at  the 
time  stated  defendant  had  them  anchored  in 
the  position  designated.  No.  5  finds  that  on 
the  nlgbt  of  December  25th  there  arose  a 
severe  windstorm,  but  such  as  has  frequently 
occurred  in  the  locality  during  that  season  of 
the  year,  and  such  as  it  became  and  was  the 
duty  of  the  defendant,  in  anchoring  his  bar- 
ges and  scows,  to  provide  against;  that  he 
did  not  securely  or  properly  anchor  the  same, 
but,  on  the  contrary,  he  fastened  them  with 
old,  weak,  rotten,  and  Insecure  ropes;  that  it 
was  customary  In  that  port  to  provide  watch- 
men npon  barges  to  look  after  their  moorings, 
and  generally  to  watch  and  care  for  such  ves- 
sels, and  it  was  the  duty  of  defendant  to 
have  bad  on  each  of  said  barges  at  the  time 
a  watchman,  commonly  called  an  "anchor 
watch";  that  defendant  had  none  such  on 
board,  but  that  some  of  his  employes  we^e 
sleeping  on  one  barge  only;  that  on  the  night 
in  question  all  the  barges  except  one  broke 
away  from  their  anchorage,  the  ropes  with 
which  they  were  tied  parting  by  reason  of 
t>elng  rotten  and  insufficient,  and  drifted  upon 
the  railroad  trestle  aforesaid.  The  sixth 
finds  that  defendant  was  negligent,  and  did 
not  use  ordinary  care  in  providing  suitable 
rope  and  chain  with  which  to  anchor  the  bar- 
ges, and  in  fastening  the  same  with  old, 
weak,  and  rotten  ropes,  and  in  failing  to  pro- 
vide a  watch  on  board  of  each  barge  while 
at  anchor.  The  seventh  and  last  finding  is 
concerning  the  amount  of  damages  sustained. 
Judgment  having  been  entered  upon  these 
findings,  and  the  conclusions  of  law  rendered 
In  pursuance  thereof,  the  defendant  appeals. 

Wirt  Minor,  for  appellant  G.  0.  Fulton, 
for  respondent. 

WOLVER'J'ON,  J.  (after  stating  the  facts). 
Preliminarily,  it  is  urged  that  plaintiff  can- 
not maiutalu  the  action  because  the  trestle 
damaged  is  constructed  upon  piles  driven  In 
the  bed  of  a  navigable  river  between  high 
and  low  tide.    The  action,  however,  is  given 


by  statute  (B.  &  C.  Comp.  g  4627>,  if 'it  may 
not  be  otherwise  maintained. 

Numei'ouB  assignments  of  error  are  noted 
to  the  admission  of  testimony  in  support  of 
the  plaintiff's  cause  of  action,  as  (1)  in  ad- 
mitting the  testimony  of  G.  Holzhay  as  to 
the  manner  in  which  the  barges  wwe  moor- 
ed; (2)  in  admitting  that  of  D.  B.  Johnson 
touching  the  velocity  of  the  wind,  and  of  E. 
A.  Peterson  to  show  the  force  and  velocity 
thereof  after  1  o'clock  of  the  morning  of 
December  22d;  (a)  in  admitting  the  testi- 
mony of  several  witnesses  touching  the  con- 
dition of  the  lines  with  which  the  scows  were 
moored;  (4)  in  admitting  the  testimony  of 
others  as  to  the  necessity  of  maintaining 
watchmen  upon  the  vessels;  and  (5)  in  ad- 
mitting the  testimony  of  Daniel  McVlcker 
as  to  the  character  of  the  storm.  It  may  be 
said,  generally,  of  these  a.sslgnments,  with- 
out examining  them  in  detail,  that  the  testi- 
mony to  which  they  relate  was  all  material 
and  competent,  some  of  it  being  more  or  less 
remote,  but  not  to  such  an  extent  as  to  ren- 
der its  admission  prejudicial.  McVicker's 
testimony  touching  the  character  of  the  storm 
is  perhaps  more  remote  than  any  of  the  rest. 
He  said,  in  effect,  that  the  storm  was  a 
bea\7  one— a  severe  gale;  that  the  wind 
shifted  once  in  awhile  to  the  west  and  north- 
west, and  sometimes  was  severe;  that  such 
a  storm  does  not  happen  very  frequently; 
that  it  generally  blows  from  some  other  direc- 
tion; that  a  storm  of  that  kind  occurs  almost 
every  winter,  but  that  the  one  in  question 
might  have  been  a  little  severe;  and  that, 
on  the  night  of  the  25th  of  December,  when 
the  barges  went  into  the  trestle,  he  was  out- 
side of  the  Columbia  river,  some  15  or  16 
miles  away.  The  storm  seems  to  have  come 
from  seaward,  and  that  of  which  the  wit- 
ness speaks  was  in  all  probability  the  same 
as  that  which  caused  the  barges  to  break 
from  theh:  anchorage.  The  difference  in  posi- 
tion might  liave  made  some  difference  in  the 
type  of  the  storm,  but  it  is  very  likely  that 
it  was  not  so  great  as  to  render  the  testi- 
mony wholly  irrelevant.  We  cannot  say, 
therefore,  that  It  was  error  not  to  reject  any 
of  the  testimony  to  which  objection  was  in- 
terposed. 

Defendant's  counsel  next  urge  that  there 
Is  no  evidence  to  support  the  findings  of  fact 
In  two  particulars  material  to  the  plaintiff's 
cause  of  action,  namely,  that  defendant  neg- 
lected to  leave  the  barges  in  charge  of 
watchmen,  and  that  they  were  Insecurely 
anchored  or  fastened;  and  In  a  third  par- 
ticular relating  to  the  defense  touching  the 
manner  of  the  storm  tliat  caused  the  vessels 
to  break  from  their  moorings  and  drift  upon 
plaintiff's  trestle.  The  findings  of  fact  of  the 
trial  court  are  conclusive  upon  us,  if  there 
was  some  competent  evidence  offered  and 
admitted  at  the  trial  reasonably  tending  to 
their  support,  and.  "whether  or  not  that 
court  was  Justified  by  the  weight  of  evidence 
in  making  the  findings,  tliis  court  cannot  con- 
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Mm."  HlcUln  ▼.  HcOIear,  18  Or.  128;  137. 
22  Pa&  1057.  1061;  Battel  r.  Mathlas,  19 
Or.  482,  24  Pac.  91S;  In  re  Fenstermacher 
T.  State,  19  Or.  604,  25  Pac.  142;  State  r. 
Myers,  20  Or.  442,  28  Pac.  307.  The  evldenceb 
as  it  relates  to  the  defendant  having  a  watch- 
man in  charge  of  the  barges  at  the  time. 
Is  really  not  mach  in  conflict,  and  is  in  apt 
support  of  tlie  flndingSw  One  watchman  was 
nsoally  provided  for  all  of  the  barges,  but 
not  even  one  was  aboard  oa.  that  occasion. 
There  were  three  men,  however,  on  what  is 
designated  as  the  "drill  scow,"  but  they  seem 
not  to  have  been  charged  with  the  duties  of 
watchmen,  so  that  there  can  be  no  further 
inquiry  here  npon  the  subject 

Touching  tlie  manner  of  mooring  the  ves- 
sels, and  with  what  kind  of  ropes  and  in- 
strumentalities they  were  secured,  there  is 
much  conflict  The  defendant's  witnesses 
sliow  that  much  care  and  drcumspectlon 
were  observed  in  this  respect  and  that  new 
and  secure  ropes  were  used,  and  all  that 
were  necessary  to  provide  against  the  influ- 
ence and  force  of  the  usual  extremes  of  the 
weather  and  tides  that  might  be  expected  at 
that  time  of  the  year;  while  npon  the  other 
hand  It  must  be  admitted  there  was  much 
testimony  tending  to  show  that  the  ropes 
were  rotten  and  weak  and  wholly  insuffi- 
cient. It  is  argned,  however,  that  plainUfTs 
witnesBes  had  not  the  means  or  facility  of 
oamining  and  ascertaining  the  quality  and 
condition  of  such  ropes  and  fastenings  that 
the  defmdanf s  bad,  but  that  goes  to  their 
credibility,  and  is  for  the  trial  court  in  de- 
termining the  weight  of  evidence.  We  are 
not  permitted  to  examine  it  here  for  that 
purpose.  TJnqaeetionably,  there  is  ample 
evidence  in  the  record  upon  which  the  find- 
ings conld  reasonably  be  based,  so  that  it  is 
not  within  our  province  to  consider  it  fur- 
ther. The  testimony  concerning  the  stress 
of  weather  is  of  the  same  character,  and 
we  are  concluded  by  the  findings  In  this  as 
in  the  other  particulars. 

Baaed  upon  these  considerations,  the  Judg- 
ment of  the  trial  court  will  be  affirmed,  and 
It  is  80  ordered. 


(44  Or.  629) 

ANDERSON  r.  ADAMS. 
(Supreme  Court  of  Oregon.    April  4,  lOOi.) 

COSTS  on  APPKAIr-OISBTTBSEUKNTS— riLIItO  OF 
STATBIRRT. 

1.  Sess.  Laws  1903,  p.  209,  provides  that  costs 
and  disbursements  shall  be  taxed  and  allo^red 
by  the  court,  that  no  disbursements  shall  be 
allowed  a  party  unless  he  shall  serve  on  the  ad- 
verse party  within  five  days  of  the  rendition  of 
Judgment  a  statement  shovrlng  the  items  of  dls- 
mrsements,  and  that  such  statement  may  be 
filed  with  the  clerk  not  later  than  the  first  day 
of  the  next  regular  term  of  court  occurring  after 
such  five  days.  Beld,  that  failure  to  file  the 
statement  in  such  time  prevents  recovery  of 
disbursements  only,  and  not  costs  allowed  as  of 
course  bv  B.  &  C.  Comp.  U  661,  663,  beins  the 
attorney  s  fee  of  $16  allowed  by  section  504  on 
affirmance,  and  the  |10  Which  section  887  re- 


quires respondent  ts  pay  Iks  deik  «b  filing  Us 
brief,  but  allows  him  to  raoover  in  case  of  affirm- 
ance. 

Motion  to  strike  a  statement  of  disburse- 
ments from  tte  flies.    Motion  allowed. 

X  W.  Hamaker,  for  appellant    A.  S.  Ham- 
mond, for  respondent 


WOIfVBRTON,  J.  Jndgment  was  affirmed 
in  the  above  cause  November  16,  1903  (74 
Paa  216),  but  no  cost  bill  was  filed  untU  De- 
ceml>er  28th,  and  it  has  never  been  served 
upon  the  adverse  party.  Based  npon  tUs  rec- 
ord, the  appellant  on  March  19th  following, 
being  sulwequent  to  the  first  day  of  the  next 
regnilar  term  of  this  court  moved  to  strike 
out  the  cost  bill  for  the  reason  that  it  was 
not  filed  witliin  five  days  after  the  affirmance, 
or  served  as  required  by  statute  (B.  &  0. 
Comp.  (  668,  as  amended  Sees.  Laws  1903, 
p.  209).  Within  the  rule  announced  in  Mc- 
Farlane  v.  McFarlane  (Or.)  76  Pac.  139,  the 
motion  will  be  allowed.  Tills  affects  the  dis- 
bursements only.  The  costs,  however,  will  be 
allowed  as  of  course  (B.  &  O.  Comp.  ({  561, 
663),  Iieing  the  attorney's  fee  of  $15.  The 
filing  fee  of  $10  advanced  on  the  respondent's 
appearance  in  this  court  will  also  be  allowed, 
as  the  statute  requiring  such  fee  provides 
tliat  "the  party  entitled  to  costs  and  disburse- 
ments on  such  appeal  shall  recover  of  and 
from  his  opponent  the  amount  so  paid"  (Id. 
(  887),  and  It  should  be  taxed  as  of  course, 
the  same  as  the  attorney's  fee.  The  other 
Item  specified  in  the  cost  bill  cannot  be  al- 
lowed. 

(44  Or.  530) 

BBAC3H  T.  OUARANTT  SAVINGS  ft  LOAN 

ASS'N. 

(Supreme  (}oort  of  Oregon.    April  4,  1904.) 

BUILDING      ASSOCIATION  —  OVEBPATIIKNT      BT 

STOCKnOLDES— EQUITABLK  BELIEr— USUBT 

— VOLUNTABT  PATlfXNT— BBCOVEBT. 

1.  A  borrower  voluntarily  paying  nsurions  in- 
terest  with  knowledge  of  the  facts,  cannot  re- 
cover any  part  thereof. 

2.  An  action  against  a  buildine  association  to 
recover  an  overpayment  paid  it  hy  a  stockhold- 
er in  final  settlement  of  his  debt  Is  a  suit  in  eq- 
uity, though  such  payment  was  made  by  reason 
of  the  fraudulent  representations  of  ue  asso- 
ciation's managing  agent 

Appeal  from  Circuit  (Tourt,  Mnltnomah 
(bounty;  Arthur  I*  Frazer,  Judge. 

Suit  by  Seneca  0.  Beach  against  the  Guar- 
anty Savings  ft  Loan  Association.  From  a 
decree  dismissing  the  complaint  plaintiff  ap- 
peals.   Affirmed. 

This  is  denominated  by  plaintlCTs  counsel 
an  action  at  law  to  recover  money  had  and 
received  to  their  client's  use,  though  defend- 
ant's counsel  insist  that  It  Is  a  suit  in  equity 
for  an  accounting.  The  facts  are  tliat  on 
April  16,  1802,  the  plaintiff,  being  the  owner 
of  lots  20  and  21  in  block  2  in  Arbor  Lodge, 
Mnltnomah  county,  applied  to  the  detoidaal; 
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a  corporation  existing  under  the  laws  of  Min- 
nesota as  a  building  and  loan  association,  for 
membership  therein,  and  for  a  loan  of  $1,400, 
mibscrlbing  for  14  shares  of  Its  "72-payment" 
stock,  of  the  par  value  of  $100  each,  which 
were  retained  by  the  defendant  as  collateral 
security  for  the  loan,  which,  being  approved, 
was  evidenced  by  a  bond,  and  further  secured 
by  a  mortgage  on  these  lots.  The  plalntifl 
made  72  monthly  payments  of  $25.67  on  ac- 
count of  the  loan,  aggregating  $1,848.24,  and, 
on  the  maturity  of  the  bond,  paid  the  further 
sum  of  $406.24  to  secure  a  cancellation  of  the 
mortgage.  It  is  alleged  in  the  complaint  that 
defendant's  managing  agent  in  Oregon,  fully 
understanding  its  plans  and  schemes,  repre- 
sented to  plalntifF  that  the  corporation  was  a 
mutual  building  association,  which  loaned 
money  to  its  stockholders  only,  and  that,  to 
secure  a  loan,  it  was  necessary  to  subscribe 
for  stock;  that  each  stockholder  had  the  same 
rights  and  privileges  and  shared  equally  in 
the  investments  made  by  the  defendant;  that, 
by  subscribing  for  stock,  plalntlCT  would  be- 
come a  member  of  the  corporation,  and  en- 
titled to  receive  the  profits  on  such  stock  In 
the  same  manner  as  all  other  stockholders; 
that  plaintifF,  relying  on  such  statements,  paid 
tl>e  monthly  installments  for  six  years;  that 
all  such  representations  were  false  and  fraud- 
ulent and  were  so  known  to  be  by  the  de- 
f«idant'8  managing  agent,  who  made  them 
for  the  purpose  of  cheating,  defrauding,  and 
deceiving  the  plaintiff;  that,  when  the  bond 
matured,  notwithstanding  there  had  been  paid 
<m  account  of  the  loan  the  sum  of  $1,848.24, 
such  agent  fraudulently  represented  to  plain- 
tiff that  defendant  had  sustained  great  losses 
by  reason  of  its  stockholders  failing  and  re- 
fusing to  pay  their  obligations,  and  by  the 
depredation  In  value  of  its  securities.  In  con- 
sequence of  which  the  payments  made  by 
plaintiff  entitled  him  to  a  credit  of  only 
$883.76.  leaving  a  remainder  of  $406.24  due 
on  accotmt  of  the  loan;  and  that,  relying 
thereon,  plaintiff  was  induced  to  pay  such  sum 
in  order  to  secure  a  release  of  the  mortgage. 
It  is  then  stated  wherein  such  representa- 
tions were  false  in  respect  to  various  classes 
of  stock  and  in  other  particulars,  whereby  de- 
fendant received  to  plaintiff's  use,  after  pay- 
ing the  mortgage  debt  and  interest,  the  sum 
of  $616.48,  with  interest  thereon  from  the 
date  of  the  last  payment,  amoimting  to 
$713.16,  for  which  judgment  Is  demanded. 
The  answer  denied  the  material  allegations 
of  the  complaint,  and  averred  that  at  the  time 
plaintiff  made  the  final  payment  a  controversy 
existed  as  to  the  sum  due  on  the  bond,  the 
defendant's  agents  contending  that  it  was 
$505.22,  whereupon  a  compromise  was  agreed 
upon  by  which  plaintiff  paid  the  sum  of 
$406.24,  thereby  constituting  an  accord  and 
satisfaction.  For  a  further  defense,  it  Is  al- 
leged that  plaintiff,  by  becoming  a  member 
of  the  defendant  association,  was  subject  to 
its  by-laws,  and  is,  and  of  right  ought  to  be, 
estopped  from  asserting  that  he  did  not  know 
76  P.— 2 


the  terms  upon  which  shares  of  stock  were 
Issued,  dividends  declared,  or  the  method  by 
which  the  payments  made  on  account  of  loans 
were  apportioned.  The  reply  having  put  in 
issue  the  allegations  of  new  matter  in  the  an- 
swer, the  cause  was  called  for  trial,  where- 
upon plaintiff's  counsel,  paying  the  necessary 
fee,  demanded  a  jury;  but  the  court,  holding 
that  this  was  a  suit  In  equity,  refused  to  ac- 
cede thereto,  and,  the  moving  party  declining 
to  proceed  further,  the  complaint  was  dis- 
missed, and  he  appeals. 

W.  T.  Hume,  for  appellant  W.  D.  Fen- 
ton,  for  respondent 

MOORE,  C.  J.  (after  stating  the  facts). 
It  Is  contended  by  appellant's  counsel  that 
this  is  an  action  in  assumpsit  for  money  se- 
cured by  fraud  and  deceit;  that  the  bond 
given  to  evidence  the  loan  has  been  surren- 
dered, the  mortgage  satisfied,  and  the  con- 
tract fully  executed;  and  that  the  complaint 
contains  no  averments  requiring  equitable 
intervention;  and,  conceding  that  money  vol- 
untarily paid  as  usury  cannot  be  obtained 
by  course  of  law,  the  allegations  of  the  com- 
plaint show  that  such  payments  were  in- 
duced by  fraud,  to  recover  which  an  action 
is  maintainable,  and  hence  the  court  erred 
in  denying  plaintiff  his  constitutional  right 
to  a  trial  by  jury.  It  Is  stated  in  the  ab- 
stract that  a  copy  of  the  mortgage  was  made 
a  part  of  the  complaint,  but,  if  so,  it  has 
been  omitted  from  the  transcript  thereby 
rendering  it  Impossible  to  say  what  rate  of 
interest  plaintiff  agreed  to  pay.  The  statute 
of  this  state  prescribes  the  legal  rate  of  in- 
terest where  none  Is  specified;  allows  10 
per  cent  per  annum,  and  no  more,  by  ex- 
press agreement  of  the  parties  (B.  &  C.  Comp. 
i  4596);  and  provides  that  if  it  be  ascertained 
In  any  suit  brought  on  a  contract  that  a  rate 
of  interest  has  been  agreed  upon,  greater 
than  BO  authorized,  it  shall  be  deemed  usuri- 
ous, in  which  case  the  entire  debt,  without 
interest  shall  be  forfeited  to  the  school  fund 
of  tlie  county  In  which  the  suit  is  brought 
Id.  §  4597.  In  Balfour  v.  Davis,  14  Or.  47, 
12  Pac.  89,  it  was  held  that  to  constitute 
usury,  there  must  be  (1)  a  loan,  express  or 
implied:  (2)  an  understanding  between  the 
IKirtles  that  the  money  shall  be  returned; 
(3)  that  a  greater  rate  of  interest  than  is 
allowed  by  law  shall  be  paid,  or  agreed  to 
be  paid;  and  (4)  a  corrupt  intent  to  take 
more  than  the  legal  rate  for  the  sum  loaned. 
In  construing  the  terms  of  a  contract  for 
the  loan  of  money  by  a  building  and  loan 
association.  It  has  been  held  that.  In  order 
to  constitute  usury,  the  parties  must  have 
knowingly  violated  the  law  prescribing  the 
highest  rate  of  Interest  and  that  when  they 
have  honestly  made  a  mistake  as  to  the  rate 
that  might  lawfully  be  stipulated  for,  the 
borrower  should  be  charged  with  the  legal 
rate  on  the  loan,  and  credited  with  all  pay- 
ments made  on  account  thereof.    Washlng- 
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ton  loTMtrocnt  Co.  r.  Stenler,  38  Or.  819, 
03  Pac.  4S»,  08  L.  B.  A.  816,  84  Am.  St 
Rep.  703;  Western  Sarlngs  Co.  t.  Houston, 
86  Or.  BTl,  (Si  Pac.  611.  Mr.  Justice  Bean, 
In  Irwin  t.  Wasbiagton  Loan  An'n,  42  Or. 
106,  71  Pac.  142,  in  disciualng  thU  subject, 
■aya;  "Under  tbe  decisions  of  this  oonrt, 
mortgages  to  building  and  loan  associations 
of  tbe  kind  now  under  consideration  are  not 
usurious  on  account  of  tbe  original  transac- 
tion, but  only  as  to  tbe  payments  under  the 
guise  of  premiums,  installments  on  stock,  and 
interest,  when  tbey  are  in  excess  of  tbe  in- 
terest permitted  by  law,  in  wbicb  case  tbe 
person  making  tbem  is  entitled  to  insist  tbat 
tbe  surplus  over  tbe  stipulated  lnta«st  stiall 
be  applied  In  discbarge  of  tbe  ifflndpa]." 
Tbe  legal  rate  of  interest  in  tbls  atate  was 
8  per  cent,  per  annum  wben  tbe  loan  in  ques- 
tion was  made,  and  so  remained  until  Octo- 
ber 14,  1896»  wben  It  was  cbanged  to  6  per 
cent  B.  ft  0.  Comp.  (  4595.  A  payment  of 
$25.07  having  been  made  every  montli,  it 
Is  evident  from  a  computation  at  tbe  tben 
legal  rate  tbat  on  December  15,  1807,  plain- 
tiff paid  tbe  entire  debt,  notwithstanding 
which  be  continued  to  make  such  monthly 
payments  until  and  including  April  15,  1888, 
and  thereafter  paid  the  sum  of  $406.24,  to 
secure  a  cancellation  of  the  mortgage;  and, 
under  the  rule  announced  by  this  court,  such 
exactions  certainly  constituted  usury.  At 
common  law  a  party  who  paid  unauthorized 
Interest  could  recover  tbe  excess  in  an  action 
for  money  had  and  recdved,  on  tbe  theory 
that  the  borrower  was  considered  the  victim 
of  drcumstences,  rather  than  an  Intentional 
violator  of  tbe  law.  Tyler,  Usury,  421;  27 
Am.  &  Eng.  Enc.  Law  (ist  Ed.)  959.  In 
Holladay  v.  Holladay,  13  Or.  523,  11  Pac. 
260,  12  Pac.  821,  it  was  held  tbat  the  right 
to  interpose  a  plea  of  usury  was  personal, 
and  could  be  waived  by  the  borrower.  Tbls 
rule  appears  to  be  supported  by  abundant 
authority.  Ladd  t.  Wlggln,  69  Am.  Dec. 
561;  Prltchett  ▼.  Mitchell,  22  Am.  Bep.  287. 
When  a  borrower  knowingly  pays  excessive 
interest,  It  would  seem,  upon  principle,  that 
he  thereby  waives  his  personal  privilege; 
and  such  election,  having  been  once  exer- 
cised, precludes  blm  from  recovering  any 
part  of  tbe  sums  so  paid.  In  many  states 
the  rule  la  estebllahed  that,  in  tbe  absence  of 
a  statute  clearly  giving  the  right  no  recov- 
ery can  be  had,  tither  at  law  oc  In  equity, 
of  excessive  interest  voluntarily  paid.  27 
\m.  &  Bug.  Enc.  Law  (1st  Ed.)  060.  In 
addition  to  the  casea  cited  illustrative  of  the 
text,  see  Parker  v.  Fulton  Building  Ass'n, 
46  Ga.  106;  Pattison  v.  Albany  Building 
Asa'n,  63  Ga.  S7S;  Await  t.  Butaw  Build- 
ing Ass'n,  84  Md.  436;  Second  German- 
American  Building  Aas'n  t.  Newman,  60  Md. 
62;  Natchea  Building  A  Loan  Ass'n  t. 
Shields,  71  Miss,  630.  15  South.  793.  When 
plaintiff  paid  the  $406.24  to  secure  a  can- 
cellation of  the  mortgage,  he  must  have 
known  that  the  aum  donanded  waa  usurious; 


and,  if  It  was  given  volnntailly,  be  cannot 
recover  any  part  of  it,  becanae  be  is  equally 
guilty  with  tlie  defendant  of  violating  tbe 
express  provisions  of  the  stetnte.  Naon  r. 
Bird,  86  Or.  615,  69  Pac.  80& 

It  is  aigned,  however,  that  h*  was  in- 
dooed  to  part  with  his  money  by  tbe  firando- 
lent  r^resentetloDS  of  the  defendant's  man- 
aging agent;  and,  this  being  so,  the  payment 
was  not  volnntarily  made;  Oiereby  entitling 
him  to  maintain  an  action  at  law  tba«for, 
and  to  have  the  benefit  of  a  trial  by  Jury 
to  determine  that  fact  A  stockhcrider  may 
maintain  an  acti<Hi  at  law  or  a  suit  In  equity 
against  a  building  and  loon  association,  de- 
pendent iqwn  tbe  relief  sought;  but;  if  an 
accounting  Is  desired,  or  If  the  rights  of 
other  shareholders  ore  necessarily  involved, 
a  suit  in  equity  Is  tbe  proper  remedy.  6 
Cyc.  158.  If  the  defendant's  managing  agent 
as  alleged  in  the  complaint  falsely  repre- 
sented that  his  principal  had  snstoined  great 
losses  by  reason  of  tte  stockholders  falling 
and  refusing  to  pay  the  money  borrowed,  or 
by  depreciation  in  tbe  value  of  its  secnritieB, 
and  plaintiff,  relying  thereon  and  deceived 
thereby,  was  Induced  to  pay  tbe  sum  dfr- 
manded,  to  secure  a  satisfaction  of  his  mort- 
gage, such  payment,  if  made  in  Ignorance  of 
the  facts,  would  not  be  voluntary.  22  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  609.  Tbf  pay- 
ment however,  was  not  a  repudiation  by 
plaintiff  of  his  contract,  but  a  recognition  of 
Que  common  rights  of  other  stodtholders  in 
the  sum  so  claimed  to  be  dne.  If,  instead  of 
paying  the  sum  demanded,  he  had  insisted 
that  tbe  mortgage  debt  was  discharged,  and 
Instituted  a  suit  to  redeem,  it  would  have 
evidenced  an  election  to  rescind,  but  hav- 
ing made  the  paymmt,  he  ratlfled  the  con- 
tract (Anderson  r.  Chicago,  etc.  Bank,  196 
III.  341,  63  N.  B.  208;  Cover  t.  Building 
Ass'n,  03  Mo.  App.  802);  and  if,  in  doing  so, 
he  paid  more  than  was  Justly  due,  his  right 
to  recover  the  excess  depends  upon  an  ac- 
counting, in  which  all  other  stockholders 
have  a  common  interest  In  Maloney  v.  Beal 
Bstete,  etc.,  Ass'n,  57  Ma  App.  384,  it  was 
held  that,  where  a  member  of  a  building  as- 
sociation withdraws,  he  cannot  maintain  an 
action  at  law  for  the  withdrawal  value  of 
bis  stock,  and  that  bis  only  remedy  was  a 
suit  in  equity.  Tbe  payment  by  plaintiff  of 
the  money  demanded  on  flnal  settlement  con- 
stituted a  withdrawal  from  the  association 
(7  Thompson,  Com.  Law  of  Corp.  {  8713);  and 
the  sum  claimed  to  be  due  and  tbe  payment 
made  on  account  thereof  were  in  the  nature 
of  a  settled  account  to  surcharge  which,  and 
purge  It  of  tbe  fraud,  if  any  existed,  a  court 
of  equity  was  the  only  foram  tbat  conld  af- 
ford adequate  relief,  by  reason  nt  tbe  com- 
plicated cliaracter  of  the  accounte  and  tbe 
need  of  discovery  (1  Bncy.  PI.  &  Pr.  93;  Hoyt 
V.  Clarkson,  23  Or.  61,  31  Pac  198)— partlcn- 
larly  so  when  it  is  remembered  that  all  other 
stockholders  had  a  common  Interest  In  tba 
settlement  (7  Tbompaon,  Com.  Iaw  o(  Conn. 
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i  8721;  1  Morawete,  Private  Corp.  [2d  Ed.] 
{  227).  It  Is  not  to  be  supposed  that  the  In- 
terested  stockholders  should  be  made  parties, 
for  the  defendant,  harlng  been  duly  Ineoiv 
porated,  thereby  became  a  distinct  legal  en- 
tity (Liggett  V.  Ladd,  17  Or.  89,  21  Pac.  133), 
in  which  the  duties  and  obligations  of  its 
members  were  merged;  and.  In  all  contro- 
versies involving  corporate  rights,  it  occupies 
toward  them  the  relation  of  a  trustee,  to  car- 
ry into  execution  their  agreements  for  their 
mutual  advantage,  in  the  enforcement  of 
which,  as  a  building  and  loan  association,  it 
collects  the  money  trom  and  distributes  it  to 
them  as  stockholders  (Pomeroy,  Eq.  Jur.  [2d 
Ed.]  {  1005).  If,  by  the  alleged  fraudulent 
representations  of  defendant's  managing 
agent,  plaintifT  was  induced  to  part  with  his 
money,  he  has  a  right.  In  equity,  to  deter- 
mine whether  or  not,  according  to  its  rules 
and  regulations  prescribed  for  the  govern- 
ment of  the  members  in  the  class  to  which  be 
belonged,  he  paid  more  than  his  equal  and 
ratable  share  of  the  losses  which  it  sustain- 
ed, and,  if  so,  to  recover  the  same;  but  he 
has  no  right  to  such  sums  as  usurious  exac- 
tions. 

Tbe  court  properly  considering  the  cause 
as  a  salt  in  equity  for  an  accounting  in  con- 
sequence of  tbe  alleged  fraud,  plaintitt  had 
an  opportunity  to  Introduce  evidence  In  sup- 
port of  the  allegations  of  bis  complaint;  but, 
having  declined  to  avail  himself  thereof,  no 
alternative  remained,  except  to  dismiss  the 
suit,  and,  having  done  so,  the  decree  is  af- 
firmed, without  prejudice,  however,  to  the 
maintenance  of  another  suit  for  an  account- 
ing as  herein  indicated. 


BITLLION  BECK  &  CHAMPION  MIN.  CO. 
v.  EUREKA  HILL  MIN.  CO. 

(Supreme  Court  of  Utah.     April  2,  1904.) 

APPEAIi— BEVIEW   OP  FACTS— FINDI."«0  OF  LOW- 
ES COURT— CONCLUSIVENESS. 

1.  Where  there  is  a  substantial  conflict  in  the 
evidence,  tbe  finding  of  the  lower  court  in  an 
action  at  law  will  not  be  disturbed  on  appeal. 

Appeal  from  District  Court,  Juab  County; 
T,  Marioneaux,  J\idi;e. 

Sctlon  by  the  Bullion  Beck  &  Champion 
Mining  Company  against  tbe  Eureka  Hill 
Mining  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Sutherland,  Van  Cott  &  Allison,  for  appel- 
lant    Dickson,  Ellis  &  Ellis,  for  respondent 

BASKIN,  C.  J.  This  is  an  action  of  tres- 
pass to  recover  for  ores  alleged  to  have  been 
secretly,  covertly,  unlawfully,  and  fraudu- 
lently extracted  from  plaintiff's  mine  by  the 
defendant  through  underground  cross-cuts, 
tnnnels,  drifts,  and  other  openings  extended 

%i.  Wataon  ▼.  Butterfleld  Mln.  Co.,  U  Utab,  222, 
M  Pac.  1007;  Uonmoutb  Pottery  Co.  T.  White  (Utah) 
n  Pac  Ol. 


by  the  defendant  beyond  the  boundaries  of 
its  mine  Into  tbe  plaintlfT's  mine,  and  con- 
verted by  the  defendant  to  its  own  use.  By 
stipulation  of  the  parties.  Parley  L.  Williams 
was  by  the  court  appointed  referee  to  try  the 
case,  make  findings  of  fact  conclusions  of 
law,  and  report  the  same,  with  a  Judgment, 
to  the  court  for  approval.  The  referee  re- 
ported findings  of  fact  conclusions  of  law, 
and  a  Judgment  which  was  approved  by  the 
court.  Afterwards,  upon  defendant's  motion 
for  a  new  trial,  the  court  made  an  order  that 
unless  the  plaintitt  should  within  a  given 
time  remit  |26,728.86  of  the  Judgment  the 
motion  of  the  defendant  should  be  granted. 
Tbe  plaintiff  within  the  specified  time  made 
the  remission.  From  the  Judgment  thus  ren- 
dered the  defendant  appeals. 

The  referee  found  that  all  of  the  ores  tak- 
en from  the  plaintiff's  mine,  except  that  tak- 
en from  what  is  known  as  the  "10-35  Stope," 
was  willfully  and  fraudulently  extracted,  re- 
moved, and  converted  by  tbe  defendant  For 
all  of  tbe  ores  so  extracted,  removed,  and 
converted,  the  plaintiff  was  awarded  treble 
damages,  for  which,  from  the  facts  found,  tbe 
defendant  was  liable  under  the  provisions  of 
section  153G,  Rev.  St  1898.  Tbe  defendant 
excepted  to  several  of  tbe  findings  relating 
to  the  quantity  and  value  of  the  ore  taken 
from  various  stopes  In  the  plaintiff's  mine, 
on  the  ground  that  both  the  quantity  and 
value  of  said  ores  found  by  the  referee  were 
excessive,  and  that  the  evidence  was  insuf- 
ficient to  sustain  either  of  said  findings.  Tbe 
referee  found  that  all  of  the  ore  from  the 
700-800  stope  was  unlawfully  and  negligently 
extracted,  removed,  and  converted  by  the  de- 
fendant and  treble  the  value  of  the  same  as 
foimd  by  the  referee  was  awarded  as  dam- 
ages to  the  plaintiff;  but  upon  the  motion 
of  tbe  defendant  for  a  new  trial,  the  court  as 
stated  in  appellant's  brief,  held  that  one- 
half  of  the  ore  taken  from  said  stope  was  un- 
intentional, and  required  the  plaintiff  to  re- 
mit from  the  Judgment  the  amount  before 
mentioned.  Notwithstanding  that  remission, 
the  defendant  excepted  to  the  trebling  of  the 
value  of  any  ore  taken  from  said  stope,  on 
the  ground  that  the  evidence  is  insufficient 
to  show  that  one-half  of  It  was  willfully  or 
fraudulently  taken  from  tbe  plaintiff's  mine 
by  the  defendant 

While  the  evidence  Is  very  conflicting,  after 
a  careful  examination  of  it  we  are  satisfied 
that  it  is  suOicient  to  Justify  the  findings  in 
respect  to  tbe  quantities  and  values  of  the 
ores,  and  also  to  Justify  the  treble  damages 
awarded  by  tbe  court  It  has  l)een  beld  in 
many  cases  by  this  court  that  where  there 
is  a  substantial  conflict  in  the  evidence,  the 
finding  in  an  action  at  law  will  not  be  dis- 
turbed on  appeal.  Watson,  Adm'r,  v.  Butter- 
fleld  Min  Co.,  24  Utah,  222,  66  Pac.  1067,  note 
1;  Monmouth  Pottery  Co.  v.  White,  75  Pac. 
622.  In  the  latter  case,  Mr.  Justice  McCarty, 
speaking  for  this  court,  said:  "This  court  has 
beld  repeatedly  that  under  section  9,  art  8, 
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Const,  It  la  prohibited  from  reviewing  quech 
tlous  of  fact  In  law  cases  brought  here  on  ap- 
peal, when  there  is  a  substantial  conflict  in 
the  evidence,  except  only  so  far  as  it  may  be 
necessary  to  decide  questions  of  law  present- 
ed by  such  appeals,  and  never  for  the  pur- 
pose of  determining  on  which  side,  in  our 
Judgment,  Is  the  preponderance  of  the  evi- 
dence." 
The  Judgment  is  affirmed,  with  costs. 

BARTCU  and  McCAETY,  JJ.,  concur. 


HISKEY  et  nx  v.  PACIFIC  STATES  SAV- 
INGS, LOAN  ft  BUILDING  CO. 

(Supreme  Court  of  Utah.    April  1,  1904.) 

BUILDING  AND  I.0AN  ASSOCIATIONS— BOBBOW- 
INO  UEMBEBS  —  BGPAYMENT  OF  LOANS  — 
8TATUT0BY  PEOVI8ION8— ESTOPPEL— FOBEION 
COBPOBATIONS  —  BIGHTS  —  CONTEACT8—PBE- 
8UMPTI0NS. 

1.  By  complying  with  the  requirements  of  the 
state  laws,  foreign  corporations  are  accorded 
the  same,  and  no  other  or  greater,  rights  and 
privilegeB,  and  the  same  protection  of  the  laws, 
as  domestic  corporations,  and  the  making  and 
enforcement  of  their  contract?  are  governed  by 
the  same  rules. 

2.  Borrowing  members  of  a  building  and  loan 
association  are  entitled  to  have  monthly  pay- 
ments of  dues  and  premiums  credited  on  the 
amount  borrowed. 

3.  Foreign  building  smd  loan  associations  are 
presumed  to  have  entered  into  contracts  with 
persons  in  this  state  with  notice  of  the  exis- 
tence of  Rev.  St  1898,  i  396,  which  permits 
borrowers  in  such  associations  to  repay  loans 
at  any  time  on  duly  complying  with  the  charter 
and  by-laws. 

4.  Under  Rev.  St  1898,  i  396,  which  permits 
borrowers  from  building  and  loan  associations 
to  repay  loans  at  any  time  in  compliance  with 
the  charter  and  by-laws,  a  borrower  who  com- 
plied with  the  by-laws  up  to  the  time  of  re- 
mitting the  last  payment,  which  wiped  out  the 
principal  indebtedness,  was  discharged  from  bis 
contract,  and  entitled  to  have  the  land  and 
mortgage  securing  payment  canceled,  regardless 
of  the  conscionableness  or  unconscionableness 
of  the  contract. 

5.  A  party  to  a  suit  is  never  estopped  from 
availing  himself  of  every  defense  sanctioned 
by  the  law,  in  the  absence  of  some  showing  that 
he  resorted  to  deceit,  fraud,  or  misrepresenta- 
tion by  which  the  other  party,  who,  being  igno- 
rant of  the  real  facts,  and  acting  under  such 
misrepresentations,  fraud,  or  deceit,  was  mis- 
led thereby  to  his  injury. 

6.  There  is  no  estoppel  where  all  the  facts 
and  circumstances  leading  up  to  the  transac- 
tion in  controversy  were  equally  within  the 
knowledge  of  both  parties. 

Appeal  from  District  Court,  Salt  Lake 
County;  W.  C.  Hall,  Judge. 

Action  by  Ulrie  U.  Hiskey  and  Marian  M. 
Hiskey  against  the  Pacific  States  Savings, 
Lohn  &  Building  Company.  From  a  Judg- 
ment for  plalntilts,  defendant  appeals.  Af- 
firmed. 


T  2.  See  Building  and  Loan  ABnoclationa,  vol.  8, 
Cent  Dig.  K  61,  62. 

IT  E.  Trust  Co.  V.  Wagener,  12  Utah,  1,  40  Pac.  764, 
and  cases  cited. 


The  complaint  in  this  case  alleges  that  the 
defendant  is  a  corporation  organized  under 
the  laws  of  the  state  of  California;  that  ob 
December  7,  1896,  at  Salt  Lake  City,  Utah, 
the  defendant  loaned  to  plaintlfTs  $1,300,  for 
which  they  gave  a  bond  which  recites,  so  far 
as  material  here,  that  Ulrie  U.  Hiskey  and 
Marian  M.  Hiskey,  husband  and  wife,  of  Salt 
Jjike  City,  Utah,  are  held  unto  the  Pacific 
States  Savings,  Loan  &  Building  Company,  a 
corporation  (defendant  herein)  of  California, 
in  the  sum  of  $1,922.70,  to  be  paid  to  the  said 
company  at  its  office  in  the  city  and  county  of 
San  Francisco,  Cal.  It  is  further  recited  in 
the  bond  tliat  the  condition  of  the  obligation 
is  such  that  said  Ulrie  U.  Hiskey  is  a  stock- 
holder, and  owner  of  13  shares  of  Class  D,  of 
the  capital  stock  of  said  corporation,  and, 
with  actual  notice  of  its  by-laws,  be  has  bid 
the  sum  of  $565.50,  to  be  paid  in  87  consecu- 
tive monthly  installments,  of  $6.50  each,  as 
and  for  a  premium  for  the  advancement  of 
the  corporation  to  said  Ulrie  U.  and  Marian 
M.  Hiskey  of  the  sum  of  $1,300,  by  way  of 
anticipation  of  the  value  at  maturity  of  said 
13  shares  held  and  owned  as  aforesaid  by  Ul- 
rie U.  Hiskey;  that  the  corporation  accepted 
the  bid,  and  advanced  to  Ulrie  U.  and  Marian 
M.  Hiskey  the  sum  of  $1,300,  in  consideration 
of  said  premium,  and  by  way  of  such  antici- 
pation. The  l>ond  further  provides  that  if 
Ulrie  U.  and  Marian  M.  Hiskey  shall  pay 
unto  said  corporation,  at  its  office  in  San 
Francisco,  on  the  second  Tuesday  of  the 
month  of  December,  1896,  and  on  the  second 
Tuesday  of  each  and  every  calendar  month 
thereafter,  the  following  sums  of  money: 
First,  the  sum  of  $9.10  for  monthly  dues  on 
said  13  shares,  Class  D,  capital  stock,  owned 
by  said  Ulrie  U.  Hiskey,  and  by  him  assigned 
to  said  corporation  as  security  for  the  faithful 
performance  of  the  conditions  of  the  bond; 
second,  the  sum  of  $6.50  for  the  monthly  In- 
stallment of  Interest  on  said  sum  of  $1,300, 
at  the  rate  of  6  per  cent  per  annum,  from 
December  8,  1896;  third,  the  sum  of  $6.50 
for  monthly  Installment  of  premium,  and 
also  all  fines  and  charges,  until  said  13  shares 
of  stock  become  fully  paid  up,  and  of  the  par 
value  of  $100  per  share,  and  shall  surrender 
said  13  shares  of  stock  to  said  corporation- 
then  the  obligation  (bond)  shall  become  void; 
otherwise,  etc.  It  Is  stipulated  in  the  bond 
that  when  87  consecutive  monthly  payments 
of  the  respective  sums  above  mentioned,  and 
payment  of  all  fines  and  charges  assessed 
against  said  shares  of  stock,  shall  be  made 
in  accordance  with  the  by-laws  of  said  cor- 
poration, such  payments,  "when  made,  as 
aforesaid,  shall,  though  the  said  13  shares  of 
stock  may  not  have  matured,  be  held  to  be 
equivalent  and  tantamount  to  such  maturity; 
and  on  the  surrendering  of  said  stock,  as 
hereinbefore  set  forth,  shall  cause  this  obli- 
gation to  become  Toid.  Provided,  always, 
•  •  •  if  •  •  •  default  be  made  in 
payment  of  said  monthly  dues  •  *  *  or 
monthly  installments  of  interest,  or  montliJx 
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Installments  of  preoiiain  *  *  *  for  six 
moathB  after  due  •  •  «  then  in  either  or 
any  Biich  case  the  whole  sum  advanced,  to 
trtt:  $1,300.00,  shall  become  due  and  pay- 
able, and  the  whcde  of  the  same  less  the 
vritbdrawal  value,  as  determined  in  accord- 
ance with  the  by-laws  of  said  corporation, 
of  such  13  shares  of  stock,  may  be  enforced 
and  recovered,  and  all  installments  of  in- 
terest and  also  such  portions  of  said  pre- 
mium as  shall,  at  the  time  of  such  election, 
have  become  due  and  payable,  as  afmresaid, 
and  all  fines  for  default  in  payment  of  said 
monthly  dues  which  under  and  by  virtue  of 
the  said  by-laws  may  have  attached  to  and 
become  due  on  said  stock,  with  all  costs 
and  disbursements,"  etc.  "Ulrle  tJ.  Hlskey. 
Marian  M.  Ulskey."  Said  bond  was  secured 
by  a  mortgage,  duly  recorded,  in  substance 
as  follows:  "This  mortgage  is  given  to  se- 
cure a  loan  of  $1,300.00,  evidenced  by  a  cer- 
tain bond  •  •  *  whereby  the  said  first 
parties  did  covenant  *  •  •  to  pay  to  the 
said  uecond  imrty  the  following  monthly  pay- 
ments on  the  second  Tuesday  of  December, 
1880,  and  monUiIy  thereafter,  to  wit:  |0.10 
dues  on  13  shares  of  stock,  and  all  fines  im- 
posed in  accordance  with  the  by-laws;  $6.50 
monthly  installment  of  interest  on  said  sum 
at  6  per  cent.  Also  $G.uO  monthly  install- 
ment of  premium  bid  by  said  first  parties, 
all  in  accordance  with  the  terms  and  condi- 
tions expressed  in  said  bond,  wtiich  is  hereby 
referred  to,  made  a  part  hereof,  and  is  se- 
cured by  this  mortgage.  *  •  •"  It  Is  fur- 
ther alleged  "that  plaintiffs,  beginning  De- 
cember. 1806,  and  ending  June  19,  1901, 
made  regularly  each  month  55  payments,  of 
$22.10  each,  and  that  on  July  9,  1901,  they 
made  a  payment  of  $444.20,  the  total  amount- 
ing to  $1,650.70;  that,  by  the  payments  made 
as  aforesaid  by  plaintiffs  to  said  defendant, 
said  loan  and  interest  was  fully  paid;  that 
the  certificate  of  stock  for  the  thirteen  shares 
of  the  capital  stock  of  the  defendant  men- 
tioned in  said  tiond  and  mortgage  was  at 
the  time  said  loan  was  made  as  aforesaid 
assigned  by  the  plaintiff  Ulrle  U.  Hlskey  to 
said  defendant,  and  by  him  delivered  to  it, 
and  has  ever  since  and  is  now  in  the  pos- 
session of  said  defendant;  that  the  plain- 
tiffs, and  each  of  them,  hereby  relinquish  to 
said  defendant  all  their  right,  title,  and  in- 
terest in  and  to  said  thirteen  shares  of  stock, 
and  any  money  thereby  represented,  and 
that  Is  or  hereafter  may  become  due  there- 
on; that  since  the  said  9th  day  of  July,  1901, 
and  ever  since  said  loan  and  interest  was 
fully  paid,  the  plaintiffs  have  requested  the 
defendant  to  deliver  up  said  bond  to  them 
and  cancel  said  mortgage  of  record,  all  of 
which  said  defendant  has  refused  and  neg- 
lected, and  still  refuses  and  neglects,  to  do. 
Wherefore  plaintiffs  pray  that  this  court  de- 
clare that  said  loan  and  Interest  have  been 
fully  paid,  and  order  said  defendant  to  can- 
cel and  deliver  up  said  bond  and  mortgage 
to  the  plaintiffs."    Defendant  demurred  to 


the  complaint  on  the  ground  that  it  does  not 
state  facts  sufiicient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled.  De- 
fendant then  answered,  admitting  that  It  is 
a  corporation,  as  alleged  in  the  complaint, 
and  that  it  advanced  and  loaned  the  plain- 
tiffs the  sum  of  $1,300^  evidenced  by  the  bond 
set  out  in  the  complaint,  and  that  plaintiffs 
have  made  the  payments  thereon  as  alleged 
in  their  complaint,  but  denies  that  thereby 
the  loan  and  interest,  or  either,  were  fully 
paid  July  9,  1901,  or  at  any  other  time.  De- 
fendant then  set  out  in  its  answer  the  condi- 
tions under  which  the  loan  was  made,  as 
they  appear  in  the  complaint,  and,  in  addi- 
tion thereto,  set  out  the  bid  made  for  the 
loan,  which,  in  part,  recites  that  the  plain- 
tiff Ulrle  U.  Hlskey,  being  the  owner  of  13 
shares  of  Class  D  stock  of  the  corporation, 
desires  to  Irarrow  thereon  $1,300;  and  then 
follows  a  promise  to  pay  the  loan  by  monthly 
payments  as  provided  in  the  bond,  specify- 
ing the  respective  amounts  to  be  paid  each 
month  tor  S7  consecutive  months.  Defend- 
ant, as  an  afilrmative  defense,  then  alleges 
that  plaintiffs  procured  said  loan  by  misrep- 
resentations made  by  them  to  defendant 
company,  and  that  defendant  was  induced 
by  such  misrepresentations  and  by  the  con- 
duct of  plaintiffs,  calculated  to  deceive,  and 
which  did  deceive,  to  make  said  loan,  and 
that  plaintiffs,  because  of  such  deceit  and 
misrepresentations,  are  estopped  from  alleg- 
ing that  the  loan  has  been  fully  paid.  Plain- 
tiffs Interposed  a  demurrer  to  the  answer  on 
tlie  gi-onnd  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  defense.  The  demurrer 
was  sustained.  Defendant  declined  to  amend, 
and  judgment  was  entered  in  favor  of  plain- 
tiffs, In  accordance  with  the  prayer  of  their 
complaint.    Defendant  appeals. 

Booth,  Lee  &  Ritchie,  for  appellant  J.  R. 
Bowdle,  for  respondents. 

McCARTY,  J.,  after  making  the  foregoing 
statement  of  the  case,  delivered  the  opinion 
of  the  court. 

Counsel  for  appellant  contend  that  the  tri- 
al court,  by  overruling  the  demurrer  to  the 
complaint,  and  entering  Judgment  canceling 
the  bond  and  mortgage,  deprived  appellant 
of  a  right  guarantied  by  the  Constitution  of 
this  state.  They  say  in  their  brief:  "The 
question  whether  the  plaintiffs  should  be  up- 
held in  their  refusal  to  abide  by  the  contract 
involves  a  constitutional  right  conferred  by 
the  Constitution  of  Utah,  and  that  is  that  all 
persons  have  the  right  to  acquire,  x>ossess, 
and  protect  property."  They  then  proceed 
to  discuss  the  question  on  the  theory  that, 
the  parties  to  the  contract  under  considera- 
tion having  exercised  their  Inherent  and  con- 
stitutional rights  by  entering  into  it,  appel- 
lant is  entitled  to  have  It  enforced  in  accord- 
ance with  its  terms,  and  that  "to  deny  this 
right  Is  to  deny  appellant  the  equal  protec- 
tion of  the  laws."    Xiiis  contention  la  en- 
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tirely  -wltboxit  merit  By  complying  with 
the  requlrementB  of  the  laws  of  this  state, 
forelen  corporations  are  accorded  the  same 
rights  and  privileges,  and  the  same  protec- 
tion of  the  laws,  as  are  extended  to  domestic 
corporations.  The  same  rules  governing  the 
making  and  enforcement  of  contracts  apply 
to  all  aUke,  and  the  fact  that  appellant  is  a 
foreign  corporation  does  not  entitle  it  to  any 
greater  or  other  privileges  than  those  law- 
fully exercised  by  corporations  created  and 
existing  under  and  by  virtue  of  the  laws  of 
this  state. 

The  paramount  and  vital  question,  howev- 
er. In  this  case  is,  was  the  payment  of  $444.20 
made  by  plaintiffs  July  9, 1901,  a  liquidation  of 
the  debt,  the  sum  thus  paid  being  more  than 
equal  to  the  unpaid  balance  of  the  principal, 
$1,300,  and  accrued  interest?  The  monthly 
payments  of  dues  and  premiums  made  by 
plaintiffs  up  to  this  time  amounted  to  a  sum 
total  of  $868.  These  payments,  under  what  Is 
now  the  settled  law  of  this  state,  plaintiffs 
were  entitled  to  have  credited  on  the  amount 
borrowed,  to  wit  the  $1,300.  The  different 
amounts  paid  by  plaintiffs  under  the  con- 
tract including  the  monthly  payment  of  $8.- 
CO,  aa  interest  aggregate  $1,859.70,  which 
they  claim  wipes  out  the  debt  and  cancels 
all  obligations  created  by  the  contract  on 
their  part  Appellant  insists  that  there  is 
still  due  from  plaintiffs  on  the  contract  the 
sum  of  $263;  this  being  the  difference  be- 
tween the  amount  ($1,659.70)  paid  in  by  them 
and  $1,922.70,  the  amount  or  sum  total  for 
which  they  obligated  themselves  in  the  bond 
and  mortgage.  In  1880  the  Legislature  pass- 
ed a  law  authorizing  the  formation  of  build- 
ing and  loan  associations  in  this  state  (then 
territory),  and  prescribing  certain  rules  and 
regulations  by  which  they  are  to  be  govern- 
ed. Section  1  of  the  act  in  part  provides 
"that  whenever  any  number  of  persons,  not 
less  than  five,  residents  of  the  territory,  may 
desire  to  become  incorporated  as  a  mutual 
building,  loan  and  homestead  association,  for 
the  purpose  of  loaning  money  to  the  mem- 
bers thereof  only,"  etc.  Section  10  provides 
as  follows:  "A  borrower  may  repay  a  loan 
at  any  time  upon  duly  complying  with  the 
charter  and  by-laws  in  relation  to  repayment 
of  loans."  Sess.  Laws  Utah  1890,  pp.  7-10. 
While  there  have  been  some  changes  made 
In  the  law  by  subsequent  legislation,  section 
10  Is  continued  In  force  literally  by  section 
300,  Rev.  St  1898;  and  appellant  although 
a  foreign  corporation,  Is  presumed  to  have 
entered  into  the  contract  with  notice  of  the 
existence  of  this  law. 

It  is  not  claimed  but  what  plaintiffs  com- 
piled with  the  by-laws  of  the  corporation  up 
to  the  time  they  remitted  their  last  pay- 
ment of  $444.20,  and  wiped  out  the  prin- 
cipal Indebtedness  of  $1,300.  Therefore,  un- 
der the  foregoing  provisions  of  the  statute, 
their  obligations  under  the  contract  were 
discharged,  and  they  were  entitled  to  have 
the  bond  and  mortgage  canceled,  regardless 


of  the  consdonableneaa  or  unconscionable- 
ness  of  the  contract 

Counsel  for  the  appellant  have  briefly  di»' 
cussed  the  question  of  estoppel;  claiming 
that  as  plaintiffs  solicited  the  loan  and  en- 
tered Into  the  contract  with  full  knowledge 
of  the  terms  thereof,  they  are  estopped  from 
claiming  that  the  obligations  have  been  ful- 
ly discharged.  A  party  to  a  suit  is  never 
estopped  from  availing  himself  of  every  de- 
fense sanctioned  by  the  law,  in  the  absence 
of  some  showing  that  he  resorted  to  deceit 
fraud,  or  misrepresentation  by  which  the 
other  party,  who,  being  ignorant  of  the  real 
facts,  and  acting  under  such  misrepresenta- 
tions, fraud,  or  deceit  was  misled  thereby 
to  his  injury.  Trust  Co.  v.  Wagoner,  12 
Utah,  1,  40  Pac.  764,  and  cases  therein  cited. 
It  is  manifest  that  there  is  no  fact  alleged 
in  the  answer  in  this  case  which,  if  proved, 
would  constitute  an  estoppel.  The  pleadings 
show  that  all  of  the  facts  and  circumstan- 
ces surrounding  and  leading  up  to  the  trans- 
action, and  upon  which  the  loan  was  based, 
were  equally  within  the  knowledge  of  appel- 
lant and  respondents. 

The  Judgment  is  afiSrmed,  with  costs. 

BASKIN,  0.  J.,  and  BARTCH,  J.,  concm' 


(n  Utah.  387) 
BLOCK  et  al.  v.  SCHWARTZ  et  al. 
(Supreme  Court  of  Utah.    March  22,  1004.) 

FSAUDULENT  SALES— MEBCHANDISE — BALES  Ilf 
BULK—  RESTRICTIONS — STATUTES— CONSTrTU- ' 
TIONAL  LAW— FREEDOM  OF  CONTRACT— DEPM- 
VATION  OF  FBOPEBTY— CI.A8S  LEGISLATION — 
POLICE  POWER. 

1.  A  State  statute,  as  to  any  subject  within 
the  state's  jurisdiction  on  which  the  Constitu- 
tions of  the  state  and  of  the  United  States  are 
silent  will  not  be  declared  invalid  on  the  ground 
that  it  is  unwise,  or  opposed  to  justice  and  eq-' 
uity.  • 

2.  The  term  "liberty,"  as  used  in  the  constltu-' 
tional  K^iaranty  that  no  person  shall  be  depriv- 
ed of  life,  "liberty,"  or  property  without  due 
process  of  law,  is  not  restricted  to  mere  freedom 
from  imprisonment,  but  embraces  religious,  civil, 
political,  and  personal  rights,  including  the 
right  of  each  citizen  to  purchase,  hold,  and  sell 
property  in  the  same  manner  and  to  the  same 
extent  as  every  other  citizen. 

3.  Act  March  14,  1001,  p.  67,  a  67,  provides 
that  a  sale  of  any  portion  of  a  stock  of  mer- 
chandise out  of  the  ordinary  course  of  trade,  or 
a  sole  of  an  entire  stock  in  bulk,  is  fraudulent 
and  void  as  against  creditors  of  the  seller  un- 
less an  inventory  as  prescribed  is  made  five  days 
before  the  sale,  and  all  the  creditors  of  the  seller 
of  which  the  purchaser  has  or  may  obtain 
knowledge  by  reasonable  diligence  shall  have 
been  notified  thereof;  and  section  2  (page  68) 
makes  the  violation  of  the  previous  section  a 
misdemeanor.  Held,  that  such  act  was  uncon- 
stitutional, aa  depriving  a  merchant  owing  debts 
of  his  liberty  to  contract  amounting  to  a  depri-  - 
vation  of  property  without  due  process  of  law. 

4.  Since  such  act  does  not  apply  to  sales  of 
the  same  character  by  merchants  not  owing 
debts,  but  applies  to  and  renders  criminal  the 
same  sales  by  merchants  who  are  debtors  and 
hy  persons  In  a  fiduciary  capacity  failing  te- 
comply  with  its  terms,  the  act  la  OBConatitatioii- 
al,  aa  class  legislation. 
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5.  Such  act  was  not  sustainable  as  within 
the  state's  police  power. 

Api>eHl  from  Pistrict  Court,  Salt  Lake 
County;    C.  W.  Morse,  Judge. 

Action  by  Sol  Block  and  another  against 
Samuel  L.  Schwartz  and  .Tohn  Mann,  inter- 
vener. From  a  Justice's  judgment  in  favor 
of  Intervener,  reversed  on  appeal  to  the  dis- 
trict court,  intervener  appeals.    Reversed. 

Zane  &  Stringfellow,  for  appellant  W.  E. 
Hutchinson,  for  respondents. 

BARTCII,  J.  This  action  was  originally 
brought  in  a  Justice's  court  on  April  2,  1902, 
to  recover  f277.47  for  merchandise  sold  and 
delivered  to  the  defendant  Schwartz.  On  the 
same  day,  at  the  Instance  of  the  plaintiffs, 
the  goods  were  attached  while  in  the  posses- 
sion of  the  intervener,  John  Mann,  to  whom 
Schwartz  had  previously,  on  March  29,  1902, 
sold  and  delivered  the  same  for  the  sum  of 
$550,  which  was  its  fair  value,  the  purchase 
having  been  made  in  good  faith.  After  the 
writ  of  attachment  was  levied  upon  the  goods 
the  purcliaser  filed  his  complaint  in  inter- 
vention, chiiming  to  own  all  the  property  in- 
cluded In  the  levy,  and  praying  that  the  at- 
tachment be  dissolved,  and  the  goods  restored 
to  his  possession,  and  for  damages  and  costs. 
Neither  the  seller  nor  the  purchaser  made  an 
inventory  of  the  merchandise  before  sale,  as 
required  by  the  act  approved  March  14,  1901, 
p.  67,  c.  67,  Sess.  Laws  Utah,  nor  did  they 
in  other  respects  comply  with  the  require- 
ments of  that  act  The  cause  was  first  tried 
In  the  Justice's  court,  where  judgment  was 
rendered  in  favor  of  the  intervener,  and  then 
appealed  to  and  tried  in  the  district  court, 
where  the  sale  was  held  fraudulent  and  void 
under  the  statute  referred  to,  and  Judgment 
rendered  in  favor  of  the  plaintifFs.  The  ap- 
peal to  this  court  presents  simply  the  question 
of  the  constitutionality  of  the  law  relating  to 
the  sale  of  merchandise  in  bulk,  found  in  that 
mactment. 

The  appellant  contends  that  the  act  is  un- 
constitutional and  void,  and  that,  therefore, 
he  cannot  be  punished  for  a  violation  of  its 
provisions.  He  insists  that  it  is  repugnant 
to  and  in  confiict  with  both  federal  and  state 
Constitutions,  in  that  it  abridges  and  inter- 
feres w^lth  the  inherent  and  inalienable  rights 
which  are  guarantied  to  every  subject  by 
both  Constitutions.  The  respondent  contends 
that  the  act  is  not  in  conflict  with  the  supreme 
law,  but  is  the  result  of  a  proper  exercise,  by 
the  Legislature,  of  the  police  power  of  the 
state.  In  determining  tlie  question  thus  pre- 
sented it  behooves  us  to  be  mindful  of  the  fact 
that  the  enactment  in  controversy  has,  In  the 
Judgment  of  both  the  legislative  and  execu- 
tive branches  of  the  state  government,  been 
declared  a  valid  exercise  of  legislative  power. 
Courts  win  always  approach  such  a  judgment 
with  that  consideration  and  respect  which  is 
«hie  to  the  co-ordinate  branches  of  the  gov- 
ernment and  If,  upon  an  examination  and 


comparison  of  the  enactment  with  the  con- 
stitutional provisions  which  it  Is  claimed  to 
violate,  there  is  a  well-grounded  doubt  of  Its 
validity,  such  doubt  must  be  resolved  in  favor 
of  Its  constitutionality.  If,  however,  not- 
withstanding the  enactment  was  passed  with 
all  due  deliberation  and  formalities,  it  be 
found  to  contravene  constitutional  provisions, 
or  to  constitute  an  infringement  upon  the 
rights  of  individuals  guarantied  by  the  Con- 
stitution, then  the  courts  have  the  conceded 
power  to  declare  void  the  enactment,  as  be- 
ing a  violation  of  the  supreme  law  of  the 
land.  But,  although  such  power  is  lodged 
In  the  courts,  they  will  not  declare  void  a 
legislative  enactment  unless  tltere  is  a  sub- 
stantial conflict  between  it  and  the  Constitu- 
tion; and  so  high  a  regard  do  the  courts  en- 
tertain for  the  Judgment  of  the  makers  of 
the  law  that  in  determining  the  validity  of 
an  enactment  every  presumption  will  be  in- 
dulged in  favor  of  its  constitutionality.  The 
question  of  the  validity  of  a  legislative  act 
can  alone  be  determined  by  reference  to  the 
constitutional  Inhibitions  and  restraints. 
Whenever,  as  to  any  subject  within  the  ju- 
risdiction of  the  state,  the  Constitutions  of 
the  state  and  of  the  United  States  are  silent, 
the  Legislature  may  speak;  and  when  it 
does  speak  its  enactment  will  not  be  de- 
clared void  simply  because,  In  the  opinion 
of  the  court,  it  is  unwise,  or  opposed  to  jus- 
tice and  equity.  The  sole  question  in  such 
case  Is  whether  the  act  violates  the  supreme 
law  of  the  state  or  of  the  United  Statesu  If 
it  does,  it  Is  the  plain  duty  of  the  courts  to 
declare  its  invalidity.  The  question  imder 
consideration  must  be  determined  in  the 
light  of  these  principles,  which  have  been 
frequently  asserted  by  the  courta 

Section  1  of  tlie  act  In  controversy  reads: 
"A  sale  of  any  portion  of  a  stock  of  merchan- 
dise otherwise  than  in  the  ordinary  course 
of  trade,  and  in  the  regular  and  usual  pros- 
ecution of  the  seller's  business,  or  a  sale  of 
an  entire  stock  of  merchandise  in  bulk,  is 
fraudulent  and  void  as  against  the  creditors 
of  the  seller,  unless  the  seller  and  purchaser 
shall  at  least  five  days  before  the  sale  make 
a  full  and  detailed  Inventory,  showing  the 
quantity,  and  so  far  as  possible,  with  the 
exercise  of  reasonable  diligence,  the  cost 
price  to  the  seller  of  each  article  to  be  in- 
cluded in  the  sale,  and  unless  such  purchaser 
shall  at  least  five  days  before  the  sale.  In 
good  faith,  make  full  and  explicit  inquiry  of 
the  seller  as  to  the  names  and  places  of  resi- 
dence or  places  of  business  6f  each  and  all 
of  the  creditors  of  the  seller,  and  the  amount 
owing  each  creditor,  and  imless  the  purchas- 
er shall  at  least  five  days  before  the  sale, 
in  good  faith,  notify,  or  cause  to  be  notified, 
personally  or  by  registered  mail,  each  of  the 
seller's  creditors  of  whom  the  purchaser  has 
knowledge  or  can  with  the  exercise  of  rea- 
sonable diligence  acquire  luiowledge,  of  said 
proiiosed  sale,  and  of  the  cost  price  of  tlie 
merchandise  to  be  sold  and  of  the  price 
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proposed  to  be  paid  therefor  by  the  pur- 
chaser." Section  2  makes  the  yiolation  of 
the  provisions  of  the  first  section  a  misde- 
meanor, and  prescribes  a  penalty  therefor. 
Under  the  provisions  of  this  act  a  sale  of 
any  portion  or  all  of  a  stock  of  merchandise, 
mude  out  of  the  ordinary  course  of  trade, 
by  any  merchant  who  has  creditors,  without 
a  detailed  Inventory  made  at  least  five  days 
before  the  sale,  showing  the  cost  price  of 
each  article,  and  notice  of  the  proposed  sale, 
the  cost  price,  and  selling  price,  given  at 
least  five  days  before  the  sale  to  each  cred- 
itor. Is  not  only  fraudulent  and  void,  but  also 
renders  both  the  seller  and  purchaser  guilty 
of  a  misdemeanor,  and  subjects  them  to  the 
penalty  provided  In  the  act  for  that  crime. 
Not  only  this,  but  the  merchant,  tliough  ever 
so  solvent  and  able  to  pay  his  debts,  must,  In 
order  to  effect  a  sale  of  the  whole  or  any 
portion  of  his  stock  out  of  the  usual  course 
of  trade,  expose  the  secrets  of  bis  business 
to  every  person  who  may  seek  to  buy  and  to 
whom  he  may  desire  to  sell,  as  well  as  to 
evei-y  creditor.  The  making  of  Inventories 
and  giving  notices  as  required  by  the  act. 
It  can  readily  be  seen,  would,  In  many  In- 
stances, almost  absolutely  prohibit  the  con- 
summation of  such  sales.  Such  would  doubt- 
less be  tlie  practical  operation  of  the  act  In 
Its  application  to  large  department  stores, 
where  the  creditors  are  numerous,  and  the 
stock  of  merchandise  immense.  The  lapse 
of  time  necessarily  incident  to  a  compliance 
with  the  provisions  of  the  act  would  have  a 
strong  tendency  to  prevent  advantageous 
sales  by  the  class  of  merchants  affected.  In 
many  instances  It  would,  doubtless,  require 
mnny  days,  or  even  months,  to  complete  such 
an  Inventory  and  give  such  notices;  and  In 
active  business  communities  purchasers  are 
not  likely  to  look  with  much  favor  on  such 
delaya  In  this  age  of  competition  it  is  quite 
apparent  that  this  would  place  such  a  mer- 
chant at  a  great  disadvantage  In  his  strug- 
gles to  provide  for  his  family— In  competing 
with  his  neighbor  who  has  no  creditors. 
Thn.oe  same  disadvantages  would  likewise 
follow  the  purchaser  of  the  merchandise,  In 
his  endeavor  to  again  dispose  of  the  goods 
If  he  should  happen  to  be  a  debtor. 

The  act  appears  to  be  unreasonably  re- 
strictive, and  Is  liable  to  subject  Individuals 
to  punishment  for  acts  wholly  Innocent.  It 
seems  calculated  to  Inflict  upon  the  seller  the 
loss  of  an  advantageous  sale,  and  cause  the 
purchaser  to  refrain  from  making  what  might 
to  him  be  an  advantageous  purchase,  because 
of  the  risk  of  delay.  It  Is  favorable  to  one 
class  of  merchants  and  unfavorable  to  an- 
other, and  thns  places  competitors  In  the  same 
line  of  business  upon  different  planes.  In  its 
operation,  as  to  one  class  of  men-hants,  it 
brands  as  criminals  persons  perfectly  solvent, 
and  abimdantly  able  to  discharge  their  debts 
and  obligations,  for  making  bargains  accord- 
ing to  customs  and  usages  which  have  pre- 
vailed in  the  commercial  world  from  time 


immemorial,  while  as  to  the  other  class  the 
same  bargains  would  be  lawful.  It  holds 
out  advantages  to  one  and  denies  them  to 
another,  both  pursuing  the  same  business  for 
a  livelihood.  As  to  the  debtor  class.  It  pre- 
vents a  free  exchange  of  lawful  commodities, 
and  thus  operates  In  restraint  of  trade.  Un- 
doubtedly, the  Legislature  has  power  to  legis- 
late as  to  the  general  right  of  debtors  to  dis- 
pose of  tbelr  property,  and  In  enacting  such 
legislation  the  Legislature  has  the  right  to 
consider  the  debtor's  right  of  disposal  of  bis 
property  by  contract  or  otherwise  in  connec- 
tion with  the  general  right  of  eredltoi-s  to  liave 
afforded  an  opportunity  to  collect  their  claims; 
but  such  legislation  must  not  transcend  con- 
stitutional limitations,  or  invade  the  guaran- 
tied rights  and  liberties  of  individuals.  If 
within  such  limitations,  such  legislation  will 
be  upheld,  although  it  be  deemed  unwise,  or, 
in  its  operation,  unfair  and  unjust.  So  the 
act  in  question,  as  we  have  seen,  would 
evidently,  In  its  general  operation,  result  un- 
justly and  unfairly;  yet.  If  It  does  not  trench 
upon  constitutional  law,  it  cannot  be  held 
void. 

The  appellant,  however,  claims  that  the 
enactment  interferes  with  and  abridges  his  in- 
alienable rights,  as  well  as  those  of  others 
In  like  situaticm,  subjects  of  this  common- 
wealth; and  for  his  and  their  protection 
against  the  consequences  which  naturally  flow 
from  such  an  enactment  he  appeals  to  sec- 
tion 1,  art.  14,  of  Amendments  to  the  Consti- 
tution of  the  United  States,  which,  on  this 
subject,  provides:  "Xo  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  Unit- 
ed States;  nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  with- 
out due  process  of  law;  nor  deny  to  any  per- 
son within  Its  jurisdiction  the  equal  protec- 
tion of  the  laws."  For  like  reasons  ho  ap- 
peals to  section  1,  art  1,  of  the  Constitution  of 
this  state,  which.  Inter  alia,  provides:  "All 
men  have  the  Inherent  and  Inalienable  right 
to  enjoy  and  defend  their  lives  and  liberties; 
to  acquire,  possess  and  protect  property; 
*  *  •  to  assemble  peaceably,  protest 
against  wrongs,  and  petition  for  redress  of 
grievances;"  and  also  to  section  7  of  article 
1,  which  provides:  "No  person  shall  be  de- 
prived of  life,  liberty  or  property,  without 
due  process  of  law."  These  constitutional 
provisions  constitute  the  supreme  law  of  the 
commonwealth  upon  this  subject  To  that 
law  the  executive,  the  legislative,  and  the  ju- 
dicial departments  of  the  government  alike 
must  bow  obedience,  as  well  as  every  sub- 
ject. It  forbids  the  abridgment  by  the  state 
of  the  privileges  and  Immunities  of  all  citi- 
zens. Under  its  mandate  no  person  can  be 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law,  and  every  peraon  Is  enti- 
tled to  the  equal  protection  of  the  laws,  and 
may  acquire  property,  possess  and  protect  It 
as  well  as  defend  his  life  and  liberty.  These 
are  Inherent  and  inalienable  rights  of  citl- 
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■ena,  and  an  oonatltntloiial  gnarantlea.  An 
enactment,  therefore,  which  deprlTea  a  peraon 
arbitrarily  of  hla  property,  or  of  acme  part 
of  hla  peraonal  liberty,  la  Joat  aa  much  In- 
hibited by  the  aapreme  law  aa  one  which 
wonld  deprive  him  of  Ufe.  And  "Uberty," 
in  the  aenae  In  which  the  term  la  here  employ- 
ed, la  not  leatricted  to  mere  freedom  from 
Impriaonment,  bat  It  embraces  the  right  of 
a  person  to  uae  hla  Ood-glven  powers,  employ 
hla  facnldes,  exerdae  hla  Judgment  In  the 
affairs  of  Ufe,  and  to  be  free  In  the  enjoy- 
ment and  disposal  of  hla  acqolaitlons,  aubject 
only  to  snch  restraints  aa  are  Imposed  by  the 
law  of  the  land  for  the  public  wdfare.  The 
word  "Uberty,"  as  tbna  employed  In  the  Con- 
atitnUona  and  nndorstood  In  the  United  States, 
la  a  term  of  comprehensive  scope.  It  embra- 
ces not  only  freedom  from  servitude  and  from 
Imprisonment  and  arbitrary  restraint  of  per- 
Bon,  but  also  all  our  religious,  dvll,  political, 
and  personal  rights,  Including  the  right  in 
each  aubject  to  purchaser  hold,  and  aell  or 
dlspoae  of  property  In  the  same  way  that  hla 
ndghbor  may;  and  of  auch  llbertiea  no  one 
can  be  deprived  except  by  due  process  of  law. 
Property  baa  some  essential  attribntea 
without  which  we  could  not  conceive  It  to  l>e 
property.  Among  these  are  use,  enjoyment, 
susceptibility  of  purchase,  sale,  and  of  con- 
tracts in  relation  thereto.  The  taking  away 
of  any  one  of  the  essential  attributea  may 
violate  the  constitutional  guaranty  that  no 
person  shall  be  deprived  of  his  property  with- 
out due  process  of  law  aa  clearly  as  in  case 
of  a  physical  taking  without  due  process  of 
law.  An  enactment  therefore,  like  the  one 
In  controversy,  which  deprives  an  owner  of 
his  liberty  to  sell  his  property,  or  contract  in 
relation  thereto.  In  the  same  manner  as  oth- 
ers engaged  in  the  same  buslnesa  might  law- 
fully do.  Invades  his  rights  guarantied  by  the 
Constitution,  and  cannot  be  upheld;  and  to 
prevent  the  free  exchange  and  sale  or  dispos- 
al of  property  according  to  the  Immemorial 
usages  of  trade  is  to  deprive  It  of  one  of  Its 
main  attributes.  *'Xhe  third  absolute  right. 
Inherent  in  every  Englishman,"  says  Sir  Wil- 
liam Blackstone  in  hla  claaslflcatlon  of  funda- 
mental rights,  "is  that  of  property,  which 
constats  in  the  free  use,  enjoyment,  and  dis- 
posal of  all  his  acquisitions,  without  any  con- 
trol or  diminution,  save  only  t^  the  lawa  of 
the  land."  1  Bl.  Comm.  13&  The  right  thus 
referred  to  and  defined  by  the  Illustrious  com- 
mentator is  absolute  and  inherent  In  every 
Am^can,  subject  of  the  United  States,  by 
virtue  of  the  supreme  law  of  the  land. 
Therefore,  "when  a  law  annihilates  the  value 
of  property,  and  strips  It  of  Its  attributea,  by 
which  alone  It  la  distinguished  as  pn^erty, 
the  owner  is  deprived  of  it  according  to  the 
plainest  interpretation,  and  certainly  within 
the  spirit  of  a  constitutloDal  provision  intend- 
ed especially  to  shield  private  rights  from 
the  exercise  of  arbitrary  power."  Wyneham- 
er  V.  The  People,  13  N.  T.  378,  888.  Judge 
Cooley,  In  his  work  on  Oonatttotional  Umlta- 


tlona  (6th  Bd.)  484.  apeaUns  of  donbtfnl  or 
qneationable  legislation,  says:  "The  doubt 
might  also  ariae  wbetiier  a  regulation  made 
for  any  one  class  of  citizens,  entirely  arbi- 
trary In  Its  character,  and  reatrtctlng  their 
rlghta,  privUegea,  or  legal  capacities  In  a 
manner  before  unknown  to  the  law,  could  be 
sustained,  notwithstanding  Its  generality. 
Distinctions  In  these  respects  must  rest  upon 
some  reason  upon  which  they  can  tie  defend- 
ed—like the  want  of  capacity  In  Infanta  and 
Inaane  persons;  and  if  the  Legislature  should 
undertake  to  provide  that  persons  following 
some  q>eclfled  lawful  trade  or  employment 
ahould  not  have  capacity  to  make  contracts, 
or  to  receive  conveyances,  or  to  build  such 
houses  es  others  wore  allowed  to  erect;  or  in 
any  other  way  to  make  auch  use  of  their 
property  as  was  permissible  to  others,  it  can 
scarcely  be  doubted  that  the  act  would  tran- 
scend the  due  oounds  of  legislative  power, 
even  though  no  express  constitutional  provi- 
sion could  be  pointed  out  with  which  it  would 
come  in  conflict  To  forbid  to  an  individual 
or  a  class  the  right  to  the  acquisition  or  en- 
joyment of  property  in  such  manner  as  should 
be  permitted  to  the  community  at  large 
would  be  to  deprive  them  of  liberty  in  par- 
ticulars of  primary  importance  to  their  'pur- 
suit of  happiness.' "  In  Bank  v.  Divine  Gro- 
cery Co,,  97  Tenn.  603,  87  S.  W.  390,  It  was 
said;  "To  take  from  property  its  chief  ele- 
ment of  value,  and  to  deny  to  the  citizen  the 
right  to  use  and  transfer  it  in  any  proper  and 
legitimate  manner,  is  as  much  depriving  him 
of  his  property  as  if  the  property  itself  were 
taken."  In  People  v.  Otis,  90  N.  Y.  48,  it 
was  said:  "Depriving  an  owner  of  property 
of  one  of  its  essential  attributes.  Is  depriving 
blm  of  his  property  within  the  constitutional 
provisions."  In  State  v.  Goodwill,  33  W.  Va. 
179,  10  S.  E.  285,  6  U  U.  A.  621,  25  Am.  St 
Rep.  863,  it  was  said:  "The  right  to  use,  buy, 
and  sell  property,  and  contract  in  respect 
thereto,  including  contracts  for  labor— which 
is,  as  we  have  aeen,  property— Is  protected  by 
the  Constitution.  If  the  Legislature,  without 
any  public  necessity,  has  the  power  to  pro- 
hibit or  restrict  the  right  of  contract  between 
private  persons  In  respect  to  one  lawful  trade 
or  business,  then  it  may  prevent  the  prose- 
cution of  all  tradea,  ana  regulate  all  con- 
tracts." So,  In  State  v.  Loomis,  116  Mo.  307, 
22  S.  W.  350,  21  L.  K.  A.  789,  it  was  ob- 
served: "Liberty,  we  have  seen.  Includes  the 
right  to  acquire  property,  and  that  means  and 
Includes  the  right  to  make  and  enforce  con- 
tracts. We  do  not  say  that  such  rights  can- 
not be  regulated  by  general  law,  but  we  do 
Bay  that  the  Legislature  cannot  single  out 
one  class  of  persons  who  are  competent  to 
contract  and  deprive  them  of  rights  In  that 
respect  which  are  accorded  to  other  persons. 
The  constitutional  declaration  that  no  person 
shall  be  deprived  of  life,  Uberty,  or  property 
without  due  process  of  law  was  designed  to 
protect  and  preaerve  their  existing  rlghta 
against    arbitrary    legislation    aa    well    u 
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against  arbitrary  executive  and  judicial  acts. 
Tbe  sections  of  oar  statute  In  question  de- 
prive a  class  of  persons  of  the  right  to  make 
and  enforce  ordinary  contracts,  and  they  in- 
troduce a  system  of  state  paternalism  which 
Is  at  war  with  the  fundamental  principles  of 
our  government,  and,  as  we  have  before  said, 
are  not  due  process  of  law."  People  v.  Olil- 
8on,  106  N.  Y.  389,  17  N.  B.  343,  4  Am.  St 
Rep.  405,  is  a  case  where  the  Legislature  bad 
passed  an  act  prohibiting  the  sale  or  disposal 
of  any  article  of  food,  or  any  offer  or  attempt 
to  do  so,  upon  any  representation  or  Induce- 
ment that  anything  else  would  be  delivered 
as  a  gift,  prize,  premium,  or  reward  to  the 
purchasers,  and  provided  that  any  person  vio- 
lating any  of  its  provisions  should  be  deemed 
guilty  of  a  misdemeanor.  Mr.  Justice  Peck- 
ham,  holding  the  enactment  unconstitutional 
and  void,  in  the  course  of  his  opinion  said: 
"It  cannot  be  truthfully  maintained  that  this 
legislation  does  not  seriously  Infringe  upon 
the  liberty  of  the  owner  or  dealer  In  food 
products  to  pursue  a  lawful  calling  In  a  prop- 
er manner,  or  that  It  does  not,  to  some  ex- 
tent at  least,  deprive  a  person  of  his  prop- 
erty by  curtailing  his  power  of  sale;  and  un- 
less this  Infringement  and  deprivation  are 
reasonably  necessary  for  the  common  wel- 
fare, or  may  be  said  to  fairly  tend  in  that  di- 
rection or  to  that  result,  the  legislation  is  in- 
valid, as  plainly  violative  of  the  constitutional 
provision  under  discussion."  Again,  he  said: 
"Nor  can  this  act  stand  as  a  valid  exercise 
of  legislative  power  to  enact  what  shall 
amount  to  a  crime.  The  power  of  the  Legis- 
lature to  so  declare  is  exceedingly  large,  and 
it  is  difficult  to  define  its  exact  limit  Bat 
that  there  is  a  limit  even  to  that  power,  un- 
der our  Constitution,  we  entertain  no  doubt, 
and  we  think  that  limit  has  been  reached  and 
passed  in  the  act  under  review.  The  power 
has  been  unlawfully  exercised  in  this  in- 
stance for  the  same  reasons  that  we  have  al- 
ready stated— because  It  violates  the  consti- 
tutional provision  which  secures  to  each  per- 
son In  this  state  his  liberty  and  property,  ex- 
cept as  he  shall  be  deprived  of  one  or  both 
by  due  process  of  law."  In  Butchers'  Union 
Co.  V.  Crescent  City  Co.,  Ill  TJ.  S.  746,  4  Sup. 
Ct  652.  28  L.  Ed.  585,  Mr.  Justice  Field, 
speaking  of  constitutional  rights,  said: 
"Among  these  Inalienable  rights,  as  proclaim- 
ed in  that  great  document  is  the  right  of 
men  to  pursue  their  happiness,  by  which  Is 
meant  the  right  to  pursue  any  lawful  business 
or  vocation  in  any  manner  not  Inconsistent 
with  the  equal  rights  of  others,  which  may 
Increase  their  prosperity  or  develop  their  fac- 
ulties, so  as  to  give  to  them  their  highest  en- 
joyment. The  common  business  and  callings 
of  life,  the  ordinary  trades  and  pureults, 
which  are  innocuous  in  themselves,  and  have 
been  followed  in  all  communities  from  time 
Immemorial,  must  therefore  be  free  in  this 
country  to  all  alike  upon  the  same  conditions. 
The  right  to  pursue  them  without  let  or  hin- 
drance, except  that  which  is  applied  to  all 


persons  of  the  same  age,  sex,  and  condition, 
is  a  distinguishing  privilege  of  citizens  of  the 
United  States,  and  an  essential  element  of 
that  freedom  which  they  claim  as  tlieir  birth- 
right" Matter  of  Application  of  Jacobs,  98 
N.  y.  98,  50  Am.  Rep.  036;  City  of  Clinton  v. 
Phillips,  58  111.  102,  11  Am.  Rep.  52;  State  ▼. 
Julow,  129  Mo.  103,  31  S.  W.  781,  29  L.  R. 
A.  2S7,  60  Am.  St  Rep.  443;  Millet  v.  People, 
117  111.  294,  7  N.  B.  031,  57  Am.  Rep.  860; 
Wally  V.  Kennedy,  2  Yerg.  554,  24  Am.  Dec. 
511;  People  v.  Marx,  90  N,  Y.  377,  2  N.  E. 
29,  92  Am.  Rep.  34;  Yick  Wo  v.  Hopkins,  118 
U.  S.  356,  6  Sup.  Ct  1064,  30  L.  Ed.  220. 

Nor  can  the  act  be  sustained,  in  its  present 
form,  as  a  proper  exercise  of  the  police  pow- 
er of  the  state.  That  power,  though  some- 
what shrouded  In  mystery  as  to  its  limits, 
which  are  not  easy  to  prescribe  with  pre- 
cision, has  stood  sponsor  for  multitudes  of 
legislative  enactments;  but  such  enactments 
were  nevertheless  always  bound  to  be  within 
constitutional  limits.  The  power,  however 
broad  and  comprehensive,  is  not  paramount 
to  the  Constitution,  but  is  always  bounded  by 
its  provisions.  If,  therefore,  an  act  of  the 
Legislature  is  repugnant  to  a  provision  of  the 
Constitution,  it  cannot  be  held  valid  as  a 
proper  exercise  of  the  police  power.  Like- 
wise, if  a  right  of  property  or  of  person  be 
protected  by  the  ConstituticMi,  It  cannot  be 
destroyed  by  any  exercise  of  the  police  power 
either  by  the  Legislature  or  the  executive 
power  of  the  state. 

Neither  the  Legislature  nor  the  executive 
can,  under  the  guise  of  police  regulation  or 
otherwise,  arbitrarily  or  unjustly,  without 
good  cause,  restrict  or  infringe  upon  the  prop- 
erty rights  or  the  liberty  of  any  subject  with- 
in the  protection  of  the  supreme  law;  and 
whenever  the  Legislature  undertakes  to  deter- 
mine what  Is  a  proper  exercise  of  police  pow- 
er, its  determination  is  a  subject  for  judicial 
scrutiny.  The  power  may  be  exercised  to 
promote  the  safety,  health,  comfort,  and  wel- 
fare of  society,  and  to  sustain  legislation  as 
a  proper  exercise  of  the  police  power  it  must 
have  reference  to  some  such  end.  By  vir- 
tue of  that  power  the  use  of  property  is  regu- 
lated by  enforcing  the  maxim,  "Sic  utere  too 
ut  alienum  non  Isedas."  The  enactment  In 
controversy  does  not  appear  to  have  reference 
to  either  of  the  objects  here  indicated.  It 
can  hardly  be  said  that  a  law  which  prevents 
a  person,  though  indebted,  who  is  abnndant- 
ly  able  to  pay  his  debts,  from  selling  his  prop- 
erty In  the  same  way  his  neighlmrs  do,  and 
in  accordance  with  a  time-honored  custom  or 
usage,  either  promotes  the  safety,  health,  com- 
fort, or  welfare  of  the  community  or  the  state. 
If  the  act  referred  generally  to  Insolvent  debt- 
ors it  would  present  a  different  question;  but 
it  relates  simply  to  debtors  and  purchas- 
ers of  debtors  of  a  particular  and  specified 
business,  whether  solvent  or  insolvent;  so 
that  the  merchant  who  is  worth  a  fortune 
over  and  above  his  indebtedness,  and  who  is 
able  to  respond  Instantly  to  his  creditors,  who 
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may  be  only  mch  because  of  oonTenlence  in 
trade  and  bualness  transactions,  nevertheless 
finds  himself,  under  the  provlaions  of  the 
act,  deprived  of  the  liberty  to  sell  his  goods, 
or  to  contract  In  relation  thereto  In  the  same 
manner  that  others  «]gaged  In  the  same  busi- 
ness may  lawfully  do.  Not  only  this,  but  by 
making  a  sale  which  would  be  perfectly  law- 
ful if  made  by  his  neighbor  both  he  and  his 
purchaser  become  criminals,  and  amenable  to 
the  penalty  provided  in  the  act 

Looking  again  at  the  provisions  of  the  en- 
actment. It  will  be  observed  that  it  aims  at 
but  one  kind  of  business— the  mercantile — 
and  impliedly  and  arbitrarily  divides  those 
engaged  therein  Into  two  classes.  The  mer- 
chants of  the  one  class  being  unaffected  In 
their  property  rights,  may  make  sales  and 
contracts  in  relation  thereto  as  they  see  fit; 
while  the  same  kind  of  sales  and  contracts,  if 
made  in  the  same  manner  by  the  merchants 
of  the  other  class,  are  not  only  declared  void, 
bnt  will  render  both  the  sellers  and  purchas- 
ers liable  to  criminal  prosecution.  The  en- 
actment, as  we  have  seen,  not  only  places  the 
debtor  class  in  the  mercantile  business  at  a 
great  disadvantage  in  competing  with  others 
in  the  same  line  of  business,  but  its  provi- 
sions are  exceedingly  strict  and  oppressive. 
Nor  do  its  provisions  apply  generally  to  all 
debtors  within  ttie  commonwealth.  They  ap- 
ply only  to  merchants,  who  are  debtors,  while 
farmers,  miners,  manufacturers,  traders,  and 
other  dealers,  though  debtors,  may  sell  and 
dispose  of  their  property  when  and  as  they 
please  so  long  as  they  act  in  good  faith.  If 
the  act  is  designed  to  prevent  fraud,  why  not 
make  it  general?  Looking  alone  at  the  debtor 
class,  there  appears  to  be  such  a  discrimina- 
tion as  Is  difficult  to  reconcile  with  Justice 
and  fair  dealing.  Nor  do  we  perceive  any 
Justification  for  restraining  a  merchant  who 
is  in  debt,  but  solvent,  from  selling  his  mese- 
chandise,  in  whole  or  In  part,  as  he  may  deem 
most  advantageous,  in  order  to  prevent  one 
who  is  solvent  from  exercising  the  same  priv- 
ilege. 

There  ia  another  feature  which  must  be 
deemed  quite  material  in  determining  the 
validity  or  Invalidity  of  this  legislation.  Un- 
der tbe  terms  of  the  act  "a  sale  of  any  por- 
tion of  a  stock  of  merchandise,"  or  "a  sale 
of  an  entire  stock"  in  bulk,  made  otherwise 
than  as  in  the  act  provided,  "is  fraudulent 
and  void  as  against  creditors,"  and  renders 
both  tbe  seller  and  buyer  liable  to  criminal 
prosecution.  Now,  it  will  be  noticed  that  no- 
where in  its  provisions  Is  there  an  exemp- 
tion of  any  sale  by  administrators,  executors, 
trustees,  assignees  for  the  benefit  of  creditors, 
trustees  in  bankruptcy,  or  public  officers  actf 
ing  under  Judicial  process.  There  being  no 
such  exemption,  it  would  seem  tliat  sucA 
sales  of  merchandise  owned  by  debtors,  madn 
by  persons  acting  In  a  fiduciary  capacity  of 
tinder  Judicial  process,  ^ust  also  be  made  in 
accordance  witii  the  provisions  of  the  act, 
ta>  Older  that  the  seller  and  purchaser  may 


avoid  the  penaltlea  l>rotlded.  It  la  evident 
that  such  a  law  would  not  only  deprive  prop- 
erty of  one  of  its  chief  attributes,  but  would 
greatiy  hamper  tbe  administration  of  estates 
and  retard  the  enforcing  of  Judicial  process. 
Nor  is  this  law  necessary  for  the  public  weaL 
Broad  and  extensive  as  tbe  police  power  of 
a  state  Is,  it  cannot  be  assumed  that  It  war- 
rants such  legislation  as  this.  It  is  tme, 
there  are  extreme  cases  where  the  exercise  of 
that  power  is  Justified  by  the  maxim,  "Salus 
populi  suprema  lex  est,"  and  so,  in  some  cases 
of  great  emergency  and  overruling  neces- 
sity, the  taking  or  destruction  of  property, 
even  without  compensation  and  without  due 
process  of  law,  may  be  Justified;  but  such  Is 
not  this  case.  Tbe  police  power  can  never 
avail  to  declare  an  act  valid  when  the  Consti- 
tution says  it  Is  invalid.  "The  limits  to  the 
exercise  of  the  police  power  can  only  be  this: 
tbe  regulation  must  have  reference  to  the 
comfort,  the  safety,  or  the  welfare  of  society; 
It  must  not  be  in  conflict  with  the  provisions 
of  the  Constitution."  Potter's  Dwarrla  on 
Stat  &  Const  458. 

Speaking  of  the  regulation  of  tbe  conduct 
of  corporations  whose  charters  are  inviola- 
ble, by  the  Legislature,  under  the  police 
power.  Judge  Cooley  says:  "Tbe  limits  to  the 
exercise  of  the  police  power  in  these  cases 
must  be  this:  The  regulations  must  have 
reference  to  the  comfort,  safety,  or  welfare 
of  society.  They  must  not  be  in  conflict 
with  any  of  the  provisions  of  the  charter; 
and  they  must  not  under  pretense  of  regu- 
lation, take  from  the  corporation  any  of  the 
essential  rights  and  privileges  which  the 
charter  confers.  In  short,  they  must  be  po- 
lice regulations  in  fact,  and  not  amendments 
of  the  charter  in  curtailment  of  the  corporate 
franchise."  Const  Lim.  (6th  Ed.)  710.  In 
Watertown  v.  Mayo,  109  Mass.  315,  12  Am. 
Rep.  694,  Mr.  Justice  Colt  said:  "To  a  great 
extent  the  Legislature  is  the  proper  Judge 
of  the  necessity  for  the  exercise  of  this  re- 
straining power.  It  is  not  easy  to  prescribe 
Its  limit  The  law  will  not  allow  rights  of 
property  to  be  invaded  under  the  guise  of  a 
police  regulation  for  the  preservation  of 
health  or  protection  against  a  threatened  nui- 
sance; and  when  it  appears  that  such  Is  not 
the  real  object  and  purpose  of  the  regulation 
courts  will  Interfere  to  protect  the  rights  of 
the  citizen."  In  Matter  of  Application  of 
Jacobs,  98  N.  Y.  98,  50  Am.  Hep.  636,  Mr. 
Justice  E^rl  says:  "Generally  It  Is  for  the 
Legislature  to  determine  what  laws  and  reg- 
ulations are  needed  to  protect  the  public 
health  and  secure  the  public  comfort  and 
safety:  and  while  its  measures  are  calculat- 
ed. Intended,  convenient,  and  appropriate  to 
accomplish  these  ends,  the  exercise  of  Its 
discretion  is  not  subject  to  review  by  the 
courts.  But  they  must  bave  some  relation 
to  these  ends.  Under  the  mere  guise  of  po- 
lice regulations  personal  rights  and  private 
property  cannot  be  arbitrarily  invaded,  and 
the  determination  of  tbe  Legislature  is  not 
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final  or  conclusive.  If  It  passes  an  act  o»- 
tensibly  for  the  pnbllc  health,  and  thereby 
destroys  or  takes  away  the  property  of  a  dt- 
isen,  or  interferes  with  his  personal  liberty, 
then  it  Is  for  the  courts  to  scrutinize  the  act; 
and  see  whether  it  really  relates  to  and  la 
convenient  and  appropriate  to  promote  the 
public  health."  Again,  referring  to  the 
same  subject,  he  says:  "Such  legislation 
may  invade  one  class  of  rights  to-day  and 
another  to-morrow,  and,  if  it  can  be  sanc- 
tioned under  the  Constitution,  while  far  re- 
moved In  time,  we  will  not  be  far  away  In 
practical  statesmanship  from  those  agea 
when  governmental  prefects  supervised  the 
building  of  houses,  the  rearing  of  cattle,  the 
sowing  of  seed,  and  the  reaping  of  grain, 
and  governmental  ordinances  regulated  the 
movements  and  labor  of  artisans,  the  rate 
of  wages,  the  price  of  food,  the  diet  and 
clothing  of  the  people,  and  a  large  range  of 
other  aftalTS  long  since  In  all  civilized  lands 
regarded  as  outside  of  governmental  func- 
tions. Such  governmental  interferences  dis- 
turb the  normal  adjustments  of  the  social 
fabric,  and  usually  derange  the  delicate  and 
complicated  machinery  of  Industry,  and 
cause  a  score  of  ills  while  attempting  the  re- 
moval of  one."  In  the  Slaughter-House  Cas- 
es, 16  Wall.  36,  87,  21  I/.  Ed.  394,  Mr.  Justice 
Field,  referring  to  the  police  power  of  the 
state,  said:  "AH  sorts  of  restrictions  and 
burdens  are  Imposed  under  it,  and  when 
these  are  not  In  conflict  with  any  constitu- 
tional prohibitions  or  fundamental  principles 
they  cannot  be  successfully  assailed  in  a  ju- 
dicial tribunal.  •  •  •  But  under  the  pre- 
tense of  prescribing  a  police  regulation  the 
state  cannot  be  permitted  to  encroach  upon 
any  of  the  just  rights  of  the  citizen  which 
the  Constitution  Intended  to  secure  against 
abridgment."  So,  in  Lawton  v.  Steele,  152 
U.  S.  133,  14  Sup.  Ot.  499,  38  L.  Ed.  385,  Mr. 
Justice  Brown  said:  "To  justify  the  state 
In  thus  interposing  its  authority  in  behalf  of 
the  public,  it  must  appear,  first,  that  the  in- 
terests of  the  public  generally,  as  distin- 
guished from  those  of  a  particular  class,  re- 
quire such  Interference;  and,  second,  that 
the  means  are  reasonable  for  the  accom- 
plishment of  the  purpose,  and  not  unduly  op- 
pressive upon  individuals.  The  Legislature 
may  not,  under  the  guise  of  protecting  the 
public  interests,  arbitrarily  interfere  with 
private  business,  or  impose  unusual  and  un- 
necessary restrictions  upon  lawful  occupa- 
tions. In  other  words,  its  determination  as 
to  what  is  a  proper  exercise  of  its  police 
powers  is  not  final  or  conclusive,  but  is  sub- 
ject to  the  supervision  of  the  courts."  Tlede- 
man's  Llm.  of  Police  Power,  {§  85,  194;  State 
V.  Julow,  129  Mo.  163,  31  S.  W.  781,  29  L. 
B.  A.  257,  50  Am.  St.  Rep.  443;  Ex  parte 
Whltwell,  98  Cal.  73,  32  Pac.  870,  19  L.  R. 
A.  727,  35  Am.  St.  Rep.  152;  Austin  v.  Mur- 
ray, 16  Pick.  121;  Commonwealth  v.  Alger,  7 
Cusb.  63,  85;  Ex  parte  Sing  Lee,  96  Cal.  354, 


31  Pac.  245,  24  L.  a  A.  195,  31  Am.  St  Rep. 
218;  Coe  v.  Schnlte,  47  Barb.  64;  Lake  View 
V.  Rose  Hill  Oem.  Co..  70  lU.  191,  22  Am. 
Rep.  71;  Bertholf  v.  O'BeUly,  74  N.  Y.  509,  30 
Am.  Rep.  323;  Mugler  v.  Kansas,  123  U.  S. 
623,  661,  8  Sup.  Ct.  273,  31  L.  Ed.  206. 

The  respondents  cite  and  rely  upon  several 
cases  from  the  states  of  Massachusetts, 
Maryland,  Tennessee,  and  Washington, 
where  enactments  upon  the  same  subject 
were  enforced.  While  enactments  of  simi- 
lar character  have  been  upheld  in  those 
states,  an  examination  shows  that  they  all 
diCFer  materially  in  important  features  from 
the  one  here  under  consideration.  The  law 
in  Massachusetts  exempts  all  sales  from  its 
provisions  made  by  officers  acting  in  a  fidu- 
ciary capacity  or  under  judicial  process;  and, 
while  it  declares  a  sale  made  in  violation  of 
its  provisions  fraudulent  and  void  as  against 
creditors,  it  does  not  subject  the  seller  and 
buyer  acting  in  disobedience  of  the  law  to 
criminal  prosecution.  St.  (Mass.)  1003,  p. 
389,  c.  415.  Notwithstanding  this,  however, 
it  seems  apparent  from  the  opinion  in  Squire 
&  Co.  V.  Tellier  et  al.  (Mass.)  69  N.  E.  312, 
that  the  Supreme  Court  of  that  state  regard- 
ed their  statute  as  going  to  the  very  limit  of 
constitutional  authority,  when  they  said: 
"Although  the  requirements  of  the  act  are 
very  strict,  we  cannot  say  that  the  determi- 
nation of  the  Legislature,  as  between  the  in- 
terests of  owners  of  stocks  of  merchandise 
and  their  creditors,  was  so  far  wrong  as  to 
render  the  statute  unconstitutional."  We 
apprehend,  from  a  perusal  of  that  opinion, 
that  if  there,  as  here,  the  determination  of 
the  Legislature  had  gone  to  the  length  of 
applying  the  provisions  of  the  act  to  persons 
acting  in  a  fiduciary  or  official  capacity  and 
under  judicial  process,  and  provided  crim- 
inal punishment  for  the  persons  affected  Ifi 
they  disobeyed  such  provisions,  the  court 
would  have  hesitated  before  pronouncing  the 
act  constitutional. 

Under  the  act  of  the  state  of  Maryland,  a 
sale  made  in  disobedience  of  the  statutory 
provisions  is  not  absolutely  fraudulent  and 
void,  as  under  our  enactment,  but  is  simply 
"presumed  to  be  fraudulent  and  void  as 
against  the  creditors  of  the  seller."  Laws 
Md.  1900,  p.  907,  c.  579.  In  the  case  cited 
from  that  state  the  question  of  the  consti- 
tutionality of  the  act  was  neither  presented 
nor  decided.  Hart  v.  Roney,  93  Md.  432,  49 
Atl.  601. 

So,  under  the  act  of  Tennessee,  a  sale 
made  in  disobedience  of  the  provisions  there- 
of is  only  "presumed  to  be  fraudulent  and 
void  as  against  creditors  of  the  seller."  Acts 
Tenn.  1901,  p.  234,  c.  133.  The  Supreme 
Court  of  Tennessee  held  the  act  valid,  Mr. 
Justice  Wilkes  dissenting.  Neas  v.  Borches 
(Tenn.)  71  S.  W.  50. 

It  win  be  noticed  that  In  none  of  the  acts 
thus  far  referred  to,  except  In  our  own,  is 
disobedience  of  the  provisions  thereof  by  the 
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seller  and  buyer  made  a  criminal  offenBe. 
The  Supreme  Court  of  Missouri,  in  State  r. 
Jnlow,  129  Mo.  103,  31  8.  W.  781,  28  L.  B.  A. 
257,  50  Am.  St.  Rep.  443.  determining  tlie  va- 
lidity of  an  act  somewliat  similar  in  char- 
acter to  tbe  one  Iiere  under  consideration, 
said:  "If  an  owner,"  etc.,  "obeys  tlie  law  on 
wtrtcb  this  prosecution  rests,  he  is  thereby 
deprived  of  a  right  and  a  liberty  to  contract 
or  terminate  a  contract  as  all  others  may.  If 
he  disobeys  it,  then  he  is  punished  for  the 
performance  of  an  act  wholly  innocent,  un- 
less, indeed,  the  doing  of  such  act  guarantied 
by  the  organic  law,  the  exercise  of  a  right 
of  which  the  Legislature  is  forbidden  to  de- 
prive htm,  can,  by  that  body,  be  conclusive- 
ly pronounced  criminal.  We  deny  the  pow- 
er of  the  Legislature  to  do  this— to  brand  aa 
an  ofFense  that  which  the  Constitution  des- 
ignates and  declares  to  be  a  right,  and  there- 
fore an  innocent,  act;  and  consequently  we 
hold  that  the  statute  which  professes  to 
exert  such  a  power  is  nothing  more  nor  less 
than  a  'legislative  Judgment,'  and  an  attempt 
to  deprive  all  who  are  included  within  its 
terms  of  a  constitutional  right  without  due 
process  of  law." 

The  provisions  of  the  act  of  the  state  of 
Washington  (Sess.  Laws  1901,  p.  222,  c.  109) 
are  so  materially  different  from  those  of  our 
enactment  that  the  case  of  McDaniels  v. 
Connelly  Shoe  Co.,  30  Wash.  649,  71  Pac.  37, 
00  L.  R.  A.  947,  94  Am.  St.  Rep.  889,  cited 
by  respondents,  as  sustaining  the  statute  of 
tliat  state,  cannot  tie  regarded  as  authority 
herein.  Nor,  for  the  reasons  given,  can  any 
one  of  the  cases,  from  the  several  states  re- 
ferred to,  be  relied  upon  as  controlling  au- 
thority in  this  case. 

While  It  is  within  the  province  of  the  Leg- 
islature to  prevent  fraudulent  sales  as  a 
protection  to  creditors,  still,  when  it  attempts 
to  do  this— to  remove  one  evil— it  must  not 
so  restrict  individual  rights  and  disturb  in- 
dustrial pursuits  and  usages  as  to  cause  a 
score  of  wrongs. 

We  are  of  the  opinion  that  the  enactment 
in  controversy  abridges  some  of  the  inaliena- 
ble rights  of  persons  guarantied  by  the  Con- 
stitution; that  it  is  not  a  proper  exercise  of 
the  police  power  of  the  state;  that  it  deprives 
property  of  one  of  Its  chief  attributes,  and 
some  persons  of  the  liberty  to  dispose  of 
property  as  others  may;  that  it  punishes 
criminally  one  person  for  the  doing  of  an  act 
which  another  person  in  the  same  line  of 
business  may  lawfully  do;  that  it  deprives 
the  persons  to  whom  It  applies  of  a  right 
of  property  without  due  process  of  law;  and 
that,  therefore,  it  is  null  and  void. 

The  Judgment  must  be  reversed,  with 
costs,  and  remanded,  with  directions  to  the 
court  below  io  proceed  In  accordance  here- 
with.   It  is  so  ordered. 

BASKIN,  0.  J.,  and  McCARTY,  J.,  con- 
cur. 


GOLDEN  V.  MURPHY  at  al.    (No.  1,651.) 

(Supreme  Court  of  Nevada.    April  2,  1904.) 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  75  Pac.  625. 

TALBOT,  J.  In  a  petition  for  rehearing 
appellants  urge:  "That  it  is  an  admitted 
fact,  by  both  the  lower  and  upper  court, 
that  the  mass  which  overlies  the  so-called 
Canyon  vein  within  the  patented  ground  is 
locatable  ♦  ♦  *.  What  law  flows  from 
that  fact?  It  is  submitted  that  that  question 
has  not  been  decided,  and  therefore  this  pe- 
tition •  •  *.  The  fact  that  the  vein  for- 
mation called  the  Canyon  vein  in  its  course 
downward  crosses  the  common  side  line  of 
the  Canyon  claim  and  the  patent,  and  is 
there  met  by  the  vein  formation  which  apex- 
es on  the  patent,  being  unalterably  fixed  and 
determined  by  the  testimony  and  the  admis- 
sions of  the  court,  it  is  respectfully  submit- 
ted to  the  ai^ellate  court  that  there  is  noth- 
ing left  to  said  court  but  to  decide  what  is 
the  law  that  follows  from  said  fact.  Admit, 
for  the  purpose  of  the  argument,  that  there 
is  a  vein  which  enters  the  side  line  of  the 
Canyon,  yet  it  is  admitted  that  said  vein  on 
its  course  downward  meets  the  patent  vein 
or  vein  formation  at  the  point  where  it  cross- 
es the  side  line,  and  from  that  point  down 
it  is  submitted  that  the  older  location  takes 
under  the  law  and  the  authorities  already 
submitted." 

In  the  opinion  we  endeavored  to  cover  this 
contention,  which  was  made  by  counsel  on 
the  bearing  on  a[^>eal,  but  it  seemed  that  the 
position  of  the  court  is  not  understood,  and 
that  a  broader  admission  of  fact  is  assumed 
than  was  actually  made.  It  may  be  inferred 
from  the  allegations  of  the  petition  that  coun- 
sel believe  that  this  court  conceded  that  the 
whole  mass  within  or  lying  under  the  bound- 
aries of  the  Table  Mountain  mine  is  ledge 
matter,  and  In  legal  effect  a  vein  to  the  ex- 
tent of  its  entire  width,  as  contended  for  by 
appellants  in  both  courts.  No  such  admis- 
sion was  made,  and  witnesses  for  the  plain- 
tiff, and  the  district  Judge,  denied  directly 
that  such  was  the  fact.  It  was  allowed  that 
the  small  pieces  of  quartz  and  gypsum  and 
little  stringers  of  ore  from  the  thickness  of 
a  knife  blade  to  two  or  three  Inches  might 
sustain  a  location,  but,  if  so,  tbey  would  not 
give  the  owners  any  greater  right  to  veins 
dipping  under  their  ground  and  apexing  be- 
yond it  than  tbey  would  bave  if  their  loca- 
tion were  based  on  a  substantial  and  well- 
defined  lode.  It  is  contended  that  the  whole 
mass  is  only  the  part  of  a  vein.  While  fol- 
lowing the  testimony  on  behalf  of  plaintiff, 
and  the  views  and  conclusions  of  the  district 
Judge  expressed  in  the  order  granting  a  new 
trial,  the  admission  does  not  go  further  than 
to  concede  that  the  formation  Is  porphyry 
and  country  rock,  impregnated  In  places  with 
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these  little  stringers  and  small  pieces  of  gyp- 
sum and  quartz  lying  above  the  walls  of  a 
ledge  apexlng  in  the  Canyon  claim. 
The  petition  for  a  rehearing  is  denied. 

BElJiXAP,  C.  J.,  and  FITZGERALD,  J., 
concur. 


ROBERTI  V.  ANDERSON.     (No.  1,650.) 
(Supreme  Court  of  Nevada.     March  31,  1904.) 

MASTER  AND  SERVANT— INJURIES  TO  SERVANT— 
CONFUCTING     EVIDENCE— APPEAL— REVIEW. 

1.  A  verdict  for  plaintiff  on  conflicting  evi- 
dence will  not  be  reversed  if  there  is  any  cred- 
ible evidence  to  support  it. 

2.  In  an  action  for  injuries  to  a  servant  by 
reason  of  the  viciousness  of  a  horse  furnished 
liim  by  his  master  to  use,  evidence  reviewed, 
and  held  sufficient  to  sustain  a  verdict  for  plain- 
tiff. 

Fitzgerald,  J.,  dissenting. 

Appeal  from  District  Court,  Humboldt 
County. 

Action  by  Peter  Robert!  against  J.  P.  An- 
denson.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

M.  8.  Bouui  field,  for  appellant  Frank  X. 
Murphy,  for  lesixvudent. 

TALBOT.  J.  In  tlie  complaint  It  Is  al- 
leged, in  substance:  That  the  plaintiff  was 
employed  by  the  defendant  to  run  a  mower. 
On  July  3,  1901,  the  defendant  requested  the 
plaintiff  to  work  to  the  machine  a  horse 
which  was  unlmown  to  him,  which  he  had 
never  seen  before,  and  with  the  habits  and 
disposition  of  which  be  was  unacquainted. 
"That  said  defendant  then  and  there  Inform- 
ed this  plaintiff  that  said  horse  was  a  brok- 
en and  gentle  animal.  That  said  defendant 
then  knew  that  said  horse  was  neither  bro- 
ken nor  gentle,  but  that  he  was  a  wild,  dan- 
gerous, and  uncontrollable  animal,  common- 
ly known  as  a  'bronco.'  That  plaintiff,  while 
so  employed,  and  at  defendant's  request, 
commenced  working  said  team,  but  without 
any  fault  on  his  part  was  unable  to  work, 
manage,  or  control  the  same,  and  said  team 
ran  away  with  said  machine  and  this  plain- 
tiff, without  any  fault  on  the  part  of  plain- 
tiff, throwing  plaintiff  therefrom  violently, 
and  in  such  a  manner  that  plaintiff  was 
greatly,  seriously,  and  permanently  injured, 
his  head  and  body  hurt,  bis  right  leg  bruised 
and  torn,  and  his  right  arm  cut  and  broken, 
and  from  which  Injuries  plaintiff  has  ever 
since  suffered  great  pain  and  anguish,  his 
health  has  become  broken  and  impaired,  and 
his  right  hand  and  arm  permanently  dis- 
abled, to  plaintiff's  damage  in  the  sum  of  ten 
thousand  dollars."  The  trial  resulted  in  a 
verdict  and  judgment  for  $3,000  damages, 
and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial  he  appeals. 

The  controlling  question  is  whether  the 
evidence  is  sufficient  to  sustain  the  neces- 
sary allegations  of  the  complaint  and  sup- 


port the  verdict,  and  It  becomes  important 
to  amilyze  and  compose  the  statement  of  the 
witnesses,  and  to  ascertain  whether  there  Is 
any  testimony  to  sustain  these  material  al- 
legations, or  rather  as  many  of  them  as  are 
essential  to  moke  the  defendant  liable  in 
damages.  Instead  of  bringing  to  this  court  a 
full  and  cumbersome  transcript  of  the  evi- 
dence containing  much  that  has  no  bearing 
upon  the  points  Involved — a  practice  that  Is 
quite  common — the  record  In  this  case  is  to 
be  commended  for  giving  a  synopsis  and 
close  statement  of  the  effect  of  the  testimony 
of  the  various  witnesses.  When  first  called 
to  the  stand,  the  plaintiff  stated  that  he  was 
employed  in  the  latter  part  of  June,  1901,  by 
Mrs.  Anderson,  to  help  cut  the  defendant's 
grass;  that  he  arrived  at  defendant's  ranch 
on  Sunday  evening,  June  30th;  that  the  next 
morning  he  went  to  the  corral  about  4 
o'clock,  and  asked  defendant  if  he  would 
hook  up  his  own  team,  and  that  he  said 
"No,"  that  he  had  plenty  of  his  own  horses; 
that  plaintiff  then  said,  "Say,  Mr.  Ander- 
son, I  won't  drive  any  broncos  or  bad  horses, 
I  am  getting  too  old  for  that;"  defendant  re- 
plied that  bis  horses  were  all  gentle,  and  that 
his  "old  woman"  could  drive  them;  defend- 
ant gave  plaintiff  a  good  gentle  team  that 
morning,  which  were  slow,  and  which  he 
worked  all  that  day — July  1st;  that  the  next 
morning  he  asked  defendant  if  he  would  take 
his  own  team,  which  defendant  told  him  to 
use,  and  which  he  worked  all  day  Tuesday; 
that  on  the  morning  of  July  3d  plaintiff  ask- 
ed defendant  which  team  he  would  take,  and 
defendant  gave  him  one  of  the  horses  that  he 
had  worked  Monday  and  another  gentle 
horse,  which  he  worked  until  noon;  that  aft- 
er dinner  he  took  these  two  gentle  horses  he 
had  worked  In  the  forenoon,  and  hooked 
them  to  the  mower;  that  after  be  had  them 
hitched,  and  ready  to  start,  Fred  Scott,  one 
of  defendant's  men,  brought  him  another 
horse  already  harnessed,  and  said  defendant 
wanted  plaintiff  to  work  him  Instead  of  one 
already  hooked  to  the  mower,  which  was  a 
very  slow  horse;  that  defendant  asked  Scott 
If  the  horse  was  gentle,  and  he  replied  that 
he  did  not  know;  that  just  then,  and  while 
they  were  talking,  the  defendant  and  his  son 
Ben  and  Arthur  Packard  came  along,  and 
plaintiff  asked  defendant  if  the  horse  was 
gentle,  and  he  said  "Oh,  yes";  that  the  plain- 
tiff started  to  the  meadow  to  mow  grass; 
that  when  about  300  yards  on  the  way  the 
bronco  looked  back,  bowed  its  neck,  kicked 
and  bucked,  and  the  team  ran  away;  that 
he  could  not  hold  them;  that  he  was  thrown 
to  the  ground,  rendered  unconscious,  had  his 
right  arm  cut  and  broken,  his  leg  bruised, 
and  sustained  Injuries  from  which  he  had 
ever  since  suffered.  Surgeons  and  others  tes- 
tified that  both  bones  of  the  right  arm  were 
broken  about  the  wrist,  and  that  the  muscles 
and  hand  were  disabled.  On  plaintiff's  be- 
half there  was  also  proof  that,  excepting  the 
two  years  previous  to  the  trial,  the  plaintiff 


Digitized  by 


Google 


-s'ev.) 


EOBERTI  T.  ANDERSON. 


81 


had  teamed  for  sixteen  years,  and  was  a 
skillful  teamster;  that  defendant's  horses 
had  the  general  reputation  of  being  broncos, 
and  mean;  and  on  cross-examination  the 
plaintiff  testified  that  the  buckskin  horse 
which  ran  away  with  the  mower  was  the 
worst  he  ever  saw;  that  no  one  could  hold 
him;  that  he  took  the  bit  In  his  teeth  and 
pulled  the  old  horse,  the  machine,  and  the 
plaintiff,  and  bucked  and  kicked. 

The  defendant  testified  that  when  the 
plaintiff  came  with  his  own  horses  to  the 
defendant's  ranch  he  (the  defendant)  had 
horses  of  his  own  that  he  wanted  to  work  to 
the  mowers;  that  the  plaintiff  worked  his 
own  horses  a  day  or  two,  and  worked  a  team 
of  defendant's  in  the  forenoon  on  the  3d  day 
of  July;  that  on  that  day  the  defendant  told 
the  plaintiff  that  he  wanted  him  to  work  one 
of  bis  young  horses  with  an  old  horse  to  the 
machine;  that  they  had  been  broken  to  work 
to  the  wagon,  and  were  gentle;  that  the 
plaintiff  could  work  one  of  bis  own  horses 
with  one  of  defendant's  young  horses,  or  take 
one  of  defendant's  old  horses  with  a  young 
horse;  the  defendant  had  five  teams  and 
mowers  cutting  his  grass;  that  on  the  3d 
day  of  July  be  also  told  the  other  drivers 
to  put  a  young  horse  with  an  old  horse  to 
each  machine,  and  they  did  so;  that  the 
team  bitched  up  for  the  plaintiff  was  a 
young  horse  and  an  old  horse;  that  when  the 
plaintiff  started  the  team  the  young  horse 
stopped  and  held  back,  and  the  defendant 
went  up  to  the  team  and  said  to  the  plain- 
tiff that  the  horse  was  gentle,  but  if  he  was 
afraid  to  drire  the  team  the  defendant's  son 
Ben  or  Packard  would  drire  it;  that  his  son 
Ben  and  Packard  were  present,  and  bis  son 
Ben  said  to  the  plaintiff  that  he  would  drive, 
or  that  Packard  would  drive,  and  bis  son 
offered  to  drive,  and  that  the  plaintiff  said 
that  he  would  drive  them  himself,  and  be 
started  off  with  them,  and  had  gone  about 
300  yards  when  defendant's  attention  was  at- 
tracted by  the  plaintiff  yelling;  that  the  team 
ran  back  to  the  barnyard,  where  they  stopped. 
The  defendant  also  testified  that  the  horse 
had  been  broken  to  work  to  the  wagon  at 
Golconda  in  the  spring  before;  that  it  bad 
been  worked  to  the  wagon  for  two  weeks  be- 
fore the  3d  day  of  July;  that  it  was  worked 
right  along  to  a  wagon  on  the  ranch,  after 
the  accident,  the  same  as  his  other  horses, 
and  that  he  never  knew  or  heard  that  it 
tried  to  run  away,  or  that  it  was  wild  or 
dangerous,  either  before  or  after  the  acci- 
dent On  cross-examination  the  defendant 
testified:  "That  horse  was  never  hitched  to 
a  mower  before  the  time  plaintiff  tried  to 
drive  him.  Neither  my  son,  nor  Packard, 
nor  any  one  else  tried  to  drive  him  to  a 
mower  that  season  after  plaintiff  was  hurt. 
The  reason  was  because  there  was  no  more 
hay  to  cut  It  was  not  because  he  was  not 
gentle.  I  don't  know  whether  I  told  Roberti 
that  my  'old  woman'  cwuld  drive  him  or  not, 
but  I  have  a  thousand  dollars  to  bet  right 


now  that  she  can  drive  blm.  I  won't  bet  that 
she  can  drive  him  to  a  mowing  machine,  but 
I  will  bet  she  can  drive  him.  We  have  never 
worked  that  horse  In  a  mowing  machine,  but 
we  have  worked  him  in  a  wagon.  When  I 
saw  the  team  running  away,  after  Roberti 
fell  off  the  machine,  the  boys  and  I  ran  to- 
ward the  team  to  stop  them.  I  did  not  want 
my  machine  all  broken  up,  and  after  we 
stopped  the  team  near  the  corral  we  went 
to  where  Roberti  was  lying." 

The  defendant  was  corroborated  largely 
by  the  witness  Packard  and  by  his  son  Ben 
Anderson.  The  latter  testified  in  part:  That 
when  plaintiff  took  the  lines  and  his  seat  on 
the  mower  the  horses  started  off  all  right, 
but  the  plaintiff  pulled  on  the  lines  so  bard 
that  the  young  horse,  having  a  tender  mouth, 
stopped;  that  the  old  horse  continued  to  pull, 
and  a  tug  came  loose;  that  the  defendant 
then  came  up,  and  told  the  plaintiff  that  if 
he  was  afraid  of  the  horse  the  defendant's 
son  Ben  would  drive  blm;  that  the  horse 
was  gentle  working  to  a  wagon;  that  wit- 
ness then  said  to  the  plaintiff  that  be  or 
Packard  would  drive  the  team,  and  witness 
offered  to  do  so,  and  the  plaintiff  said  in 
reply  that  be  would  drive  them  himself;  that 
he  started,  and  when  he  had  gone  a  few  hun- 
dred yards  be  heard  the  plaintiff  yelling,  and 
saw  the  team  come  running  back  to  the 
yard;  that  every  year  defendant  had  some 
young  horses  broken  to  the  mower  after  they 
had  became  gentle  in  working  to  the  wagon. 
He  also  testified  that  the  horse  was  after- 
wards worked  In  a  wagon  and  in  a  machine, 
and  has  never  since  shown  a  dlsiwsltlon  to 
buck  or  run  away.  On  cross-examination 
this  witness  stated:  "I  helped  break  the 
buckskin  to  a  wagon  in  February  at  Uolcon- 
da.  I  never  drove  him  to  anything  but  a 
wagon.  He  was  a  big,  strong,  full-grown 
animal.  AVe  were  working  five  mowers  that 
day.  This  buckskin  and  gi-ay  were  the  only 
two  horses  left  that  bad  not  been  worked  to 
the  mowers.  I  told  Roberti  myself  that  the 
horse  was  gentle.  I  did  so  bet-ause  he  was 
BO,  and  we  wanted  to  get  him  broke  to  a  ma- 
chine." Packard  testified  that  the  buckskin 
horse  had  long  legs,  was  15  or  IC  hands  high, 
was  a  good  runner,  and  may  have  been  seven 
or  eight  years  old. 

Defendant's  daughter  testified  that  at  the 
breakfast  table  on  the  1st  day  of  July  she 
heard  her  father  tell  the  men  that  he  wanteil 
them  to  work  one  of  his  young  hoi-ses  with 
an  old  horse  in  order  to  break  tliem  to  tlie 
mower,  and  she  said  that  she  did  not  think 
at  the  time  of  the  trial  that  the  plaintiff 
was  much  hurt. 

In  rebuttal  the  plaintiff  testified  that  the 
defendant  did  not  tell  him  that  his  sou  Uen 
or  Packard  would  drive  the  team;  that  the 
son  Ben  did  not  offer  to  drive  them,  nor  say 
that  he  or  Packard  would  drive  them:  and 
that  be  told  the  defendant  that  be  would  not 
drive  broncos;  that  nothing  was  said  about 
the  horse  by  the  defendant,  nor  by  def end- 
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anf  B  son  Ben,  nor  by  Packard,  in  the  bearing 
of  tbe  plaintiff,  except  tliat  tbe  defendant 
Bald  the  horse  was  gentle,  and  tbat  his  "old 
woman"  could  drive  him. 

It  may  be  observed  ttiat  tbe  most  essential 
parts  of  plaintiff's  testimony  are  contrary  to 
that  given  by  witnesses  for  the  defendant 
Tbe  record  indicates  that  Ben  Anderson  stat- 
ed tbat  the  horse  was  worked  to  a  mower 
after  the  accident,  and  has  never  since  sbown 
any  disposition  to  buck  or  run  away,  in  con- 
flict with  tbe  assertion  of  his  father  tbat  be 
bad  not  been  so  worked  since;  and  tbe  testi- 
mony of  defendant's  daughter  tbat  sbe  did 
not  think  at  tbe  time  of  tbe  trial  tbat  tbe 
plaintiff  bad  been  seriously  burt  may  be  con- 
sidered in  connection  with  tbat  of  tbe  physi- 
cians and  others,  who  testified  regarding  the 
broken  arm,  cut  muscles,  permanently  dis- 
abled band,  and  tbe  nature  of  tbe  injuries 
plaintiff  sustained.  In  giving  due  consider- 
ation to  tbe  statements  of  tbe  defendant  and 
witnesses  for  blm  tliat  tbe  borse  was  gentle, 
we  most  not  forget  tbat  the  plaintiff,  who 
without  contradiction  was  sbown  to  be  an  ex- 
perienced teamster,  testiHed  that  tbe  borse 
was  tbe  worst  he  ever  saw,  and  that  another 
witness  stated  that  defendant's  horses  bad 
the  general  reputation  of  being  a  mean,  bad 
lot.  This  court  had  repeatedly  held  that  In 
case  of  conflict  it  will  not  set  aside  tbe  ver- 
dict If  there  is  any  substantial  evidence  to 
support  it,  and  tbe  testimony  of  a  larger  num- 
ber of  witnesses  to  a  different  state  of  facts 
is  no  ground  for  reversal.  State  t.  Buralll,  27 
Nev.  — ,  71  Pac.  537.  It  is  also  tbe  well-es- 
tablished rule  that  questions  relating  to  tbe 
weight  of  tbe  evidence  are  for  the  trial 
coui't,  which  has  opportunities  for  observing 
tbe  bearing  and  demeanor  of  tbe  witnesses, 
and  is  better  able  to  Judge  regarding  tbe 
force  and  effect  which  should  be  given  to 
their  testimony,  and  tbe  wder  of  tbe  district 
judge  granting  or  refusing  a  motion  for  a 
new  trial  on  that  ground  will  he  sustained. 
Golden  v.  Murphy,  27  Nev.  — ,  75  Pac.  625, 
and  cases  there  cited. 

It  must  be  conceded  tbat  tbe  duty  of  this 
court  in  tbe  case  at  bar  is,  not  to  determine 
between  tbe  opposing  statements  of  witness- 
es, but  to  ascertain  whether  there  is  sufficient 
evidence  to  support  tbe  verdict  and  judgment. 
If  all  testimony  in  conflict  with  that  favor- 
able to  tbe  plaintiff  be  ignored,  applying 
these  ordinary  legal  principles,  and  tbe  fur- 
ther doctrine  tbat  tbe  plaintiff  assumed  tbe 
risks  incidental  to  tbe  employment  which  he 
kriowingly  accepted,  and  for  a  consideration 
(his  wages)  agreed  to  pursue,  we  should  con- 
sider carefully  tbe  work  be  was  willing  to 
undertake,  and  whether  tbe  statement  of  the 
defendant  led  bim  into  dangers  which  be 
sought  to  avoid.  Tbe  fact  tbat  tbe  defendant 
said  to  tbe  men  at  tbe  breakfast  table  on  July 
Ist,  or  at  another  time  or  place,  that  be  wish- 
ed them  to  drive  young  horses  with  old  ones 
to  tbe  mower,  did  not  make  it  incumbent  up- 
on the  plaintiff  to  do  so.   Although  the  other 


men  were  willing  to  chance  tbe  dangers 
which  might  follow,  and  consequently  would 
be  unable  to  recover  for  injuries  resulting, 
the  plaintiff  was  quite  at  liberty  to  decline 
to  assume  these  risks;  and  according  to  blB 
own  testimony  this  he  evidently  and  by  due 
care  endeavored  to  do.  He  stated  tbat  be 
told  the  defendant  tbat  be  would  not  drive 
any  bronchos  or  bad  horses;  tbat  he  offered 
to  work  bis  own  team;  tbat  tbe  defendant 
told  him  tbe  horse  was  gentle;  and  he  denies 
that  tbe  defendant  or  his  son  Ben  offered  to 
have  tbe  latter  or  Packard  drive,  or  tbat  ha 
was  told  anytbiAg  regarding  tbe  horse  except 
tbat  he  was  gentle,  and  tbat  defendant's  ol< 
woman  could  drive  him.  Under  tbe  legal  aS' 
sumption,  binding  on  this  court,  as  indicated* 
tbat  the  jury  relied  upon  plaintiff's  testi- 
mony, and  considering  tbe  undisputed  cir- 
cumstances tbat  after  dinner  on  tbe  fatal  day 
the  plaintiff  bitched  to  tbe  machine  the  gen- 
tle team  which  be  bad  worked  in  tbe  fore- 
noon, and  tbat  when  they  brought  him  the 
buckskin  horse  in  place  of  a  slow  one  be 
asked  if  it  was  gentle,  tbat  be  bad  previously 
told  defendant  that  be  would  not  work  any 
broncos  or  bad  horses,  a  fair  construction  of 
plaintiff's  testimony  would  have  warranted 
the  jury  in  concluding  tliat  plaintiff  had  no 
previous  knowledge  regarding  this  borse; 
tbat  be  did  not  know  whetber  be  had  l)een 
worked  to  a  mower;  and  tbat  by  defendant's 
assurance  tbat  be  was  gentle,  and  tbat  bis 
"old  woman"  could  drive  him  he  was  In- 
duced to  start  with  bim,  and  was  led  into 
tbe  accident  which  followed,  and  into  tbe 
very  danger  which  be  bad  notified  defendant 
be  wished  to  avoid.  Tbe  defendant's  recom- 
mendation of  tbe  horse,  under  tbe  plaintiff's 
testimony,  would  naturally  apply  to  tbe  work 
in  band,  and  was  broad  enough  to  include  its 
gentleness  when  worked  to  a  mower.  De- 
fendant's statements  had  tbe  tendency  to  in- 
duce the  belief  that  all  bis  horses  were  gen- 
tle, and  that  this  one  was  safe  for  a  woman 
to  drive.  Against  this  tbe  plaintiff  introduced 
evidence  tending  to  show  Ihat  defendant's 
horses  bad  the  general  reputation  of  being  a 
mean,  bad  lot,  and  testified  tbat  the  buck- 
Bkln  was  tbe  worse  be  ever  saw.  Tbe  de- 
fendant, and  other  witnesses  for  him,  stated 
tbat  this  horse  bad  been  broken  to  work  to 
tbe  wagon  In  the  previous  February  or 
March;  that  he  bad  t>een  driven  from  Golcon- 
da  to  tbe  ranch  with  a  band  of  horses,  and 
worked  in  a  wagon  there  two  weeks  before 
tbe  accident;  and  tbat  at  no  other  time  since 
be  was  brok^i  has  he  sbown  any  disposition 
to  run  away,  buck,  or  kick.  Admitting  this 
to  be  true,  still  tbe  defendant,  as  a  rancher 
experienced  with  such  animals,  must  have 
been  aware  tbat  a  borse  which  was  not  brok- 
en until  be  was  seven  or  eight  years  old,  and 
then  late  In  tbe  winter,  when  he  was  likely 
to  be  in  poor  flesh  and  epirit,  would,  if  taken 
up  in  .Tune  or  July,  when  tlie  grass  Is  good, 
and  be  is  fat,  be  liable  to  cause  trouble  when 
bitched  to  a  mowing  machine  for  the  first 
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time,  instead  at  being  gentle  enough  for  a 
woman  to  drive.  The  facts  ■within  the  knowl- 
edge of  the  defendant  and  miknown  to  the 
plaintlfC  would  hardly  warrant  such  an  assur- 
ance of  extreme  gentleueBS — one  which  would 
be  likely  to  induce  a  timid  woman  or  man  to 
drive  him.  It  is  apparent  that  the  plaintiff 
wished  to  avoid  danger,  and  that  the  defend- 
ant's remark,  as  testifled  to  by  the  plaintiff, 
which  gave  the  horse  a  higher  recommenda- 
tion that  the  circumstances  known  to  the  de- 
fendant justified,  led  plaintiff  to  assume  the 
risk  which  resulted  In  his  injuries.  After  a 
review  of  the  pleadings  and  evidence,  we  are 
not  prepared  to  say  that  the  action  la  based 
upon  fraud  or  negligence.  The  most  Im- 
portant allegations  in  the  complaint  are  that 
the  horse  was  dangerous,  and  that  the  de- 
fendant knew  that  he  was  so  at  the  time  he 
recommended  him  to  be  gentle.  Every  man 
is  presumed  to  know  what  he  ought  to  know, 
and  the  defendant,  from  his  experience,  as  a 
rancher,  with  horses,  and  from  what  he  knew 
regarding  the  age  and  slight  breaking  of  this 
one,  may  be  charged  with  knowledge  of  the. 
fact  that  there  was  danger  in  working  him 
the  first  time  to  a  mower.  True,  he  states 
that  he  told  the  plaintiff  the  horse  was  gen- 
tle to  a  wagon,  and  that  he  wanted  him  to 
break  him  to  a  mower,  but  this  the  plaintiff 
denies.  Whether  the  latter  or  the  defendant 
and  his  son  and  hired  man  were  right  in  this 
regard  was  a  question  for  the  Jury,  and  not 
for  this  court,  to  determine.  If  the  state- 
ments were  made  by  defendant  as  testltied 
by  his  witnesses,  we  do  not  think  It  probable 
that  the  plaintiff  failed  to  hear  them.  The 
proximity  of  the  parties,  and  the  testimony 
of  the  defendant's  witnesses  that  plaintiff 
made  reply,  indicate  that  he  heard  what  is 
claimed  to  have  been  stated  to  him  regarding 
the  horse,  if  the  remarks  were  made  at  all; 
and  his  denial  raised  a  conflict  in  tliat  part  of 
the  evidence. 

The  Judgment  and  order  of  the  district 
court  denying  the  motion  for  a  new  trial  are 
affirmed,  with  costs  In  favor  of  respondent 

BELKNAP,  O.  J.,  concurs. 

FITZGERALD,  J.  (dissenUng).  The  allega- 
tions of  the  complaint  are  as  follows:  "That 
heretofore,  to  wit,  on  or  about  tlie  3d  day  of 
July,  A.  D.  1901,  plaintiff  was  employed  by 
said  defendant  in  cutting  defendant's  hay  on 
the  ranch  of  defendant  in  said  (Huml>oldt) 
county  with  a  machine  commonly  known  as  a 
mower  or  mowing  machine.  Tluit  while  so 
employed  as  aforesaid  on  said  3d  day  of  July 
said  defendant  requested  this  plaintiff  to  work 
a  certain  team  of  defendant's  horses  on  said 
mower.  That  one  of  said  horses  was  un- 
known to  this  plaintiff,  who  was  not  ac- 
quainted with  the  habits  nor  disposition  of 
said  horse,  never  having  driven  or  worked, 
nor  seen  said  horse  driven  or  worked,  prior 
to  that  time.  That  said  defendant  then  and 
there  Informed  tills  plaintiff  that  said  horse 
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was  a  broken  and  gentle  anlmaL  That  said 
defendant  then  knew  that  said  horse  was 
neither  broken  nor  gentle,  but  that  he  was  a 
wild,  dangerous,  and  uncontrollable  animal 
commonly  known  as  a  'bronco.'  That  plain- 
tiff, while  so  employed  as  aforesaid,  and  at 
defendant's  request,  commenced  working  said 
team,  but,  without  any  fault  on  his.  part,  was 
unable  to  work,  manage,  or  control  same,  and 
said  team  ran  away  with  said  maciiine  and 
this  plaintiff,  without  any  fault  on  the  part 
of  plaintiff,  throwing  plaintiff  therefrom  vio- 
lently, and  in  such  manner  that  plaintiff  was 
greatly,  seriously,  and  permanently  injured," 
etc.  This  is  an  action  of  damages  against 
the  defendant  for  the  ii^uries  that  the  plain- 
tiff received  as  he  alleges  in  ttie  alKive  com- 
plaint. 

If  the  complaint  be  considered  in  the  na- 
ture of  a  wiUfid  and  malicious  misrepresenta- 
tion and  fraud  under  the  allegation  "that  said 
defendant  then  and  there  informed  this  plain- 
tiff that  said  horse  was  a  broken  and  gentle 
animal;  that  said  defendant  then  knew  that 
said  liorse  was  neither  broken  nor  gentle, 
but  he  was  a  wUd,  dangerous,  and  uncontrol- 
lable animal  commonly  known  as  a  bronco"— 
then  I  think  tlie  evidence  does  not  support 
the  allegation;  for  there  is  nothing  therein 
to  show  that  the  defendant  knew  that  the 
horse  was  "a  wild,  dangerous,  and  uncon- 
trollable animal  commonly  known  as  a 
bronco."  Could  the  complaint  be  considered 
as  an  action  of  damages  for  negligence  on  the 
part  of  the  defendant  under  the  relations  of 
master  and  servant  between  defendant  and 
plaintiff?  It  would  seem  not.  The  Indiana 
B.  &  W.  R.  Co.  V.  Burdge,  04  Ind.  40;  Shear- 
man &  Kedfleld  on  Negligence,  §  20,  and  note; 
and  Labatt's  Master  and  Servant,  S  59,  and 
note  4. 

Dofs  the  evidence  given  on  the  trial  sup- 
port the  verdict  of  the  Jury  in  favor  of  plain- 
tiff? While  there  is  some  conflict  in  the  evi- 
dence on  other  points,  to  me  it  seems,  though 
otherwise  to  my  Brethren,  that  the  uncon- 
tradicted evidence  is  as  follows:  Plaintiff 
hired  to  defendant  to  work  for  defendant  in 
running  defendant's  mower  in  mowing  hay 
on  defendant's  ranch.  Plaintiff  was  an  ex- 
perienced teamster,  and  had  before  broken 
horses  for  a  man  by  the  name  of  Snapp,  and 
plaintiff  himseU  owned  and  worked  bad 
horses.  Defendant  told  plahitiff  that  he  wish- 
ed him  to  work  to  a  mower  a  horse  of  defend- 
ant's that  had  not  been  broken  to  work  to 
the  mower,  but  had  been  broken  to  work  to 
a  wagon,  and  that  the  horse  was  broken  and 
gentle  in  working  to  a  wagon;  that  defend- 
ant wanted  plaintiff  to  work  said  horse  with 
an  old  and  gentle  horse,  so  as  to  break  the 
unbroken  horse  to  work  to  a  mower.  An  old 
horse  and  the  young  and  unbroken  horse  were 
hitched  to  a  mower,  and  plaintiff  mounted  the 
mower  and  started  to  drive  the  team.  The 
young  horse  stopped.  The  other  horse  then 
stopped  also.  A  tug  came  loose  and  was 
fixed,  the  team  started  again,  and  the  jroung 
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horse  ran  away,  taking  with  him  tlie  other 
horse  and  mower.  The  plaintlfT  vras  violently 
thrown  to  the  ground  and  greatly  injured.  On 
the  foregoing  the  testimony  is,  as  It  seems 
to  me,  uncontradicted,  for  I  think  the  rebuttal 
testimony  of  plalntifC  does  not  extend  to  a 
contradiction  of  the  defendant  and  his  son 
Ben  as  to  conversations  had  by  them  with 
plaintiff  prior  to  the  time  of  the  accident,  to 
wit,  about  noon  of  July  3d.  My  Brethren 
think  otherwise,  and,  should  the  truth  be  as 
they  think,  yet  It  seems  to  me  that,  before 
a  brand  of  such  legal  and  moral  obliquity  as 
would  inevitably  fall  upon  the  defendant 
should  he  be  held  to  have  knowingly,  will- 
fully, and  wantonly  placed  a  human  being  in 
a  position  where  the  most  probable  result 
would  be  death  or  great  bodily  harm  to  him, 
the  evidence  of  it  should  be  clear  and  un- 
equivocal. It  is  always  held  that  fraud  should 
be  clearly  proved.  To  place  a  human  being 
In  a  position  where  he  might  meet  death  or 
great  bodily  harm  is  certainly  equal  to  fraud 
In  civil  transaction,  for  fraud  would  only 
take  from  a  person  property;  but  willfully  to 
do  the  thing  Just  mentioned  would  most  prob- 
ably deprive  him  of  life  or  limb.  The  proof 
of  the  latter  should  certainly  measure  up  to 
the  full  requirement  of  the  proof  for  fraud 
in  civil  transactions.  The  contradictions  of 
the  conversations  that  the  defendant  and  his 
son  Ben  said  that  they  had  with  plaintiff  prior 
to  the  noon  of  July  3d  should  have  been 
specific,  and  not  merely  general;  for  in  those 
conversations  defendant  and  his  son  Ben  dis- 
tinctly state  that  they  informed  the  plalntifC 
that  the  horse  that  did  the  mischief  was  gen- 
tle, and  broken  to  work  to  a  wagon,  but  had 
not  been  broken  to  work  to  a  mower,  and  that 
the  defendant  wanted  plaintiff  to  hitch  him 
with  an  old  horse  to  work  him  to  the  mower. 
The  result  of  such  a  denial,  and  the  Jury 
and  court  so  holding,  would  be  so  serious  to 
defendant— so  nearly  resembling,  or  perhaps 
equaling  or  surpassing,  fraud— that  the  proof 
of  it  should,  like  the  proof  of  fraud,  be  clear. 
The  result  of  holding  the  allegations  of  the 
complaint  thus  proved  would  put  the  defend- 
ant in  the  position  of  knowingly  and  deliber- 
ately laying  a  trap  for  the  plaintiff;  lulling 
all  suspicions  of  the  plaintiff  to  rest,  and  toll- 
ing him  into  a  position  in  which  plaintiff 
would  most  probably  lose  his  life  or  receive 
great  bodily  harm.  In  the  case  at  bar  the 
plaintiff  did  actually  receive  great  and  lasting 
injury.  Surely  no  human  being  should  be 
thus  branded  unless  the  question  of  his  guilt 
be  fairly  presented  to  court  and  Jury,  and  the 
facts  warranting  it  clearly  and  distinctly 
proved.  This,  it  seems  to  me,  has  not  been 
done  in  this  case. 

On  the  following  there  Is  contradiction: 
Defendant's  son  Ben  and  a  man  by  the  name 
of  Packard  testify  that  when  the  team  stopped 
after  the  first  starting  about  noon  of  July  .3d 
defendant  came  up  and  told  plaintiff  that  If 
plaintiff  was  afraid  to  drive  the  team  defend- 
ant's son  Ben  or  Packard  would  drive  it,  and 


also  defendant's  son  Ben  told  plaintiff  the 
same  thing,  and  that  plaintiff  replied,  "No, 
I  will  drive  the  team  myself;"  Packard  and 
Ben  adding  In  their  testimony  that  plaintiff 
also  said,  "I  have  broken  horses  for  Suapp." 
Plaintiff,  In  rebuttal,  denied  that  either  de- 
fendant or  defendant's  son  Ben  told  plaintiff 
that  Ben  or  Packai-d  would  drive  the  team. 
Plaintiff,  however,  did  not  deny  that  he  at 
the  time  said,  "No,  I  will  drive  the  team 
myself;  I  have  broken  horses  for  Snapp." 

Such  being  the  testimony,  on  an  analysis 
of  it  what  should  be  the  result?  First.  Let 
ns  consider  the  testimony  up  to  the  moment 
the  team  stopped  and  the  defendant  came 
up.  Wherein,  up  to  that  time,  was  defend- 
ant either  false  in  his  statements  to  plaintiff 
or  negligent  In  his  statements  w  acts?  Sec- 
ond. Suppose  at  the  time  defendant  came  up 
to  the  stopped  team  that  neither  defendant 
nor  his  son  Ben  told  plaintiff  that  defend- 
ant's son  Ben  or  Packard  would  drive  the 
team,  would  this  omission  have  rendered  the 
defendant  negligent?  In  the  light  of  what, 
according  to  the  testimony  above  stated,  de- 
fendant had  previously  told  plaintiff,  as  the 
uncontradicted  testimony  shows,  It  would 
seem  that  the  defendant  would  not  have  been 
negligent  This  position  Is  strengthened  by 
the  fact  that  under  the  general  rule  courts 
and  Juries  are  not  unnecessarily  to  find  wit- 
nesses perjured,  but  must  reconcile  testi- 
mony, If  It  can  reasonably  be  done.  Under 
said  rule  there  Is,  perhaps,  no  necessity  to 
find  that  either  defendant  and  his  son  Ben 
and  Packard  committed  perjury  when  they 
swore  that  defendant  and  his  son  Ben  told 
plaintiff  that  the  said  son  or  Packard  would 
drive  the  team,  or  that  the  plaintiff  com- 
mitted perjury  when  he  said  that  they  did 
not  so  tell  him;  for  it  Is  quite  poi«ilble  that 
the  defendant  and  his  son  Ben  did  on  the 
occasion  say  what  the  three  witnesses  said 
that  they  said;  and  It  is  also  quite  possible 
that  the  plaintiff  did  not  hear  them  say  it. 
If  they  said  it,  and  plaintiff  did  not  hear  It, 
at  that  time,  there  was  at  that  time  nothing 
negligent  on  the  part  of  defendant;  and,  if 
nothing  of  the  kind  whatever  occurred,  still, 
under  the  uncontradicted  testimony  as  It  ap- 
pears to  me  In  the  record  on  api>eal  here,  I 
cannot  see  wherein  defendant  was  negligent 
or  In  default.  It  would  seem  that  under  the 
facts  stated  In  the  uncontradicted  testimony 
neither  defendant  nor  plaintiff  could  have 
anticipated  that  the  horse  would  run  away; 
that  defendant  had  no  more  reason  to  think 
so  than  the  plaintiff  had;  that  pialntlfTs  op- 
portunities for  knowledge  on  the  subject  were 
equal  to  those  of  defendant;  that  the  unfor- 
tunate accident  that  caused  the  melancholy 
result  of  Injury  to  the  plaintiff  was  one  of 
the  ordinary  risks  of  plaintiff's  employment; 
and  that  while  all  should,  and  doubtless  do, 
much  regret  it,  defendant  cannot  legally  be 
mulcted  in  damages  therefor. 

Perhaps  it  may  be  proper  to  state  that  I 
have  not  overlooked  the  fact  that  the  plain-' 
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tiff  testified  tbat  he  tolA  the  defendant  that 
he  would  not  "drive  broncoe  or  bad  horses; 
that  he  was  getting  too  .old  tar  that";  and 
also  that  plaintiff  testified  that  the  defend- 
ant told  him  that  the  horse  was  gentle,  and 
■that  defendant's  "old  woman"  could  drive 
him.  The  first  statement  does  not,  in  the 
light  of  the  uncontradicted  testimony,  ma- 
terially alter  the  case;  and  the  second  state- 
ment must  have  meant,  and  plaintiff  must 
have  understood  that  it  meant,  that  the  horse 
was  gentle  in  working  to  a  wagon,  and  that 
the  defendant's  wife  could  drive  the  horse 
to  a  wagon. 

For  the  foregoing  reasons  I  think  the  order 
of  the  trial  court  denying  a  new  trial  should 
be  reversed;  that  a  new  trial  should  be  grant- 
ed; and  that  the  plaintiff  should,  if  he  so 
desires,  have  the  privilege  of  amending  his 
complaint  so  as  to  make  his  cause  of  action 
be  one  sounding  in  negligence,  and  not  one 
sounding  in  knowing,  willful,  and  wanton 
and  reckless  injury,  and  perhaps  even  fraud. 
But  should  the  plaintiff  still  think  that  the 
facts  of  the  case  Justify  him  in  alleging  his 
cause  of  acti(»i  as  one  sounding  tn  knowing, 
willful,  wanton,  and  reckless  injury,  and  per- 
liaps  fraud,  he  should,  on  a  retrial  thereof, 
be  held  to  make  dear  proof  that  it  is  such. 

It  may  perhaps  be  proper  to  remark  here 
tbat  should  the  complaint  be  one  sounding 
in  willful,  knowing,  and  deliberate  wrong 
and  injury,  such  as  is  sometimes  called  "lay- 
ing a  trap"  for  plaintiff,  then  some  decisions 
go  to  the  extent  that  neither  "assumptions 
of  risks"  nor  "contributory  negligence"  on 
the  part  of  plaintiff  could,  by  the  defendant, 
he  pleaded  in  bar  of  the  action. 


VANDALL  V.  TEAGUE  et  al.    (S.  P.  2,621.)» 
(Supreme  Court  of  California.    March  11,  1901.) 

HOMESTEAD — COMMUNITY   PBOPEBTY— DEATH   OF 

HUSBA.ND— wife's  TITLE— MOBTGAOE  FOBK- 

CL08UBE— LIMITATION    OF  ACTIONS. 

1.  Code  Civ.  Proc.  f  337,  bars  an  action  on  a 
contract  founded  on  a  written  instrument  in 
four  years.  Section  1569  declares  that  no  claim 
against  a  decedent's  estate  which  has  been  pre- 
sented and  allowed  is  affected  by  the  statute  of 
limitations  pending  proceedings  for  the  settle- 
ment of  the  estate.  Section  720  provides  that 
there  can  be  but  one  action  for  the  recovery  of 
any  debt  secured  by  mortgage.  Section  1474 
provides  that,  where  a  homestead  is  selected 
from  community  property,  it  vests  on  the  death 
of  one  of  the  spouses  absolutely  in  the  survivor. 
Section  2911  provides  that  a  lien  is  extinguish- 
ed by  the  lapse  of  time  within  which  an  action 
may  be  brought  on  the  principal  obligation. 
Held  that,  where  a  homestead  was  selected 
from  community  property,  and  subsequently 
mortgaged  by  a  husband  and  wife,  and  the  hus- 
band died,  and  the  wife  conveyed  her  interest, 
limitations  did  not  cease  to  run  in  favor  of  the 
wife's  grantee,  as  against  foreclosure,  because 
of  the  fact  that  the  claim  had  been  presented 
to  the  estate  and  allowed. 

2.  Code  Civ.  Proc.  §  1475,  providing  that 
claims  against  the  estate  of  a  decedent  secured 
by  incumbrance  on  the  homestead  must  be  pre- 

*BeheariDS  denied  April  9,  1904. 


Rented  as  other  daims  against  estates,  and  that, 
if  the  funds  of  the  estate  be  inadequate  to  pay 
all  claims,  the  claims  so  secured  must  be  first 
paid,  does  not  forbid  the  commencement  of  fore- 
closure proceedings  under  a  mortgage  given  by 
deceased  and  his  wife  on  their  homestead,  se- 
lected from  community  property,  so  as  to  pre- 
vent limitations  running  in  favor  of  the  sur- 
viving wife  as  against  foreclosure. 

Commissioners'  Decision.  In  Banc.  Ap- 
peal from  Superior  Court,  Fresno  County; 
J.  R.  Webb,  Judge. 

Suit  by  Murray  A.  Vandall  against  I^utber 
A.  Teague,  as  administrator  with  the  will 
annexed  of  William  P.  Teague,  and  others. 
BYom  a  decree  in  favor  of  defendants  deny- 
ing mortgage  foreclosure,  plaintiff  appeals. 
Affirmed. 

W.  S.  Goodfellow,  for  appellant  M.  E. 
Harris,  for  respondents. 

CHIPMAN,  C.  Foreclosure  of  mortgage. 
Plaintiff  had  Judgment  of  foreclosure  as  to 
the  defendant,  the  administrator  of  the  es- 
tate of  William  Teague,  but  Judgment  was 
denied  as  against  the  interest  of  defendant 
HatUe  Teague.  Plaintiff  appeals  from  the 
Judgment. 

The  following  facts  appear  from  the  find- 
ings and  proceedings:  In  1883  William  and 
Mary  Teague  were  husband  and  wife.  The 
mortgaged  premises  belonged  to  them  as  the 
property  of  the  community.  In  that  year 
Mrs.  Teague  duly  filed  a  homestead  on  the 
premises.  On  August  14,  1889,  William  and 
Mary  Teague  executed  to  plaintiff's  assignor, 
the  German  Savings  &  Loan  Society,  their 
Joint  promissory  note,  payable  one  year  after 
date,  and  also  on  that  day  executed  theU: 
mortgage  on  the  premises  iu  question  to  se- 
cure the  payment  of  said  note.  In  February, 
1894,  William  Teague  died  testate.  There- 
after defendant  Luther  Teague  was  appoint- 
ed administrator  of  the  estate  of  William 
with  the  will  annexed,  and  thereafter,  to  wit, 
August  2,  1894,  by  an  order  duly  given  and 
made,  the  court  set  apart  the  premises  as  a 
homestead  to  Maty  Teague^  widow  of  de- 
ceased, and  to  Hattle  Teague,  their  sole  mi- 
nor child.  Within  four  months  after  the  ap- 
pointment of  said  administrator  plaintiff's  as- 
signor duly  filed  Its  claim  against  said  estate 
upon  and  In  respect  of  said  promissory  note 
and  mortgage,  and  on  August  2,  1894,  the 
claim  was  allowed  and  approved  by  said  ad- 
ministrator, and  on  September  3,  1894,  was 
duly  allowed  by  the  Judge.  On  January  10, 
1897,  the  said  Mary  conveyed  to  the  said 
Hattle  the  said  mortgaged  premises,  and  the 
latter  ever  since  has  been  and  now  Is  the 
exclusive  and  sole  owner  and  In  possession 
of  said  lands  and  premises,  but  whatever 
Interest  said  Hattle  has  she  derived  under 
and  by  virtue  of  said  deed  of  said  Mary, 
her  mother,  and  widow  of  deceased.  The 
complaint  was  filed  December  2,  1897.  The 
answer  pleaded  the  statute  of  limitations  as 
to  Mary  and  Hattle  Teague  and  title  In  the 
latter  under  the  deed  of  Mary  Teague. 
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As  condtualons  of  law  tbe  court  found  tliat 
tbe  action  was  baired  as  to  Hattie  Teague 
by  the  proTlslon  of  section  337,  Code  Civ. 
Proc.,  and  as  to  her  plaintiff  is  not  entitled 
to  Judgment;  but  is  entitled  to  a  decree  of 
foreclosure  as  against  the  administrator  as 
such;  the  Judgment  in  no  wise  to  prejudice 
the  title  of  Hattie  Teague,  which  she  asserts 
adversely  to  the  title  of  said  Luther  Teague, 
administrator  of  said  estate.  As  to  the  es- 
tate, it  is  conceded  by  respondents  that  the 
statute  of  limitations  ceased  to  run,  under 
tbe  provision  of  section  1569,  Id.,  which 
reads:  "No  claim  against  any  estate,  which 
has  been  presented  and  allowed  is  affected 
by  the  statute  of  limitations,  pending  the 
proceedings  for  the  settlement  of  the  estate." 
The  contention  of  appellant  is  "that  the  pres- 
entation of  a  claim  against  a  deceased  man's 
estate  operates  to  place  the  obligation  of  the 
deceased  outside  of  the  pale  of  limitation  for 
all  purposes."  In  other  words,  that  the  stat- 
ute did  not  run  as  to  Mary  Teague,  the  Joint 
maker  of  the  note  and  mortgage,  but  was 
suspended  as  to  her  by  virtue  of  the  section 
above  quoted.  It  is  further  claimed  that 
I  the  mortgage  Is  but  "an  incident  to  the  note, 
and  that  there  is  but  one  action  upon  a  note 
and  mortgage,  which  must  be  as  provided  in 
section  726  of  the  Code  of  Civil  Procedure. 
'And  the  rule  of  the  Codes  as  to  limitation 
for  the  recovery  of  debts  secured  by  mort- 
gage is  that  the  mortgage  can  be  extinguish- 
ed by  lapse  of  time  within  which  an  action 
may  be  brought  on  the  note,  and  in  no  other 
,way.  There  is  not,  therefore,  as  heretofore, 
one  statute  of  limitation  on  the  note  and  an- 
other on  the  mortgage."  Suppose  William 
had  not  died,  and  It  had  become  necessary 
to  foreclose  the  mortgage.  Without  doubt,  if 
Mary  had  not  been  made  a  party  before  the 
statute  had  run,  her  interest  in  tbe  premises 
would  have  been  unaffected  by  a  foreclosure 
against  William  alone.  The  wife  acquires  an 
estate  of  some  sort  by  virtue  of  a  homestead 
declared  on  community  property.  This  es- 
tate she  holds  with  her  husband  Jointly,  who 
has  a  like  estate.  It  has  some  of  the  inci- 
dents of  a  Joint  tenancy;  notably  the  right 
of  survivorship.  While  the  husband  and 
wife  are  living,  tbe  homestead  can  be  de- 
stroyed only  by  the  Joint  act  of  both  husband 
and  wife.  Whatever  may  be  the  estate  of 
the  wife,  it  is  distinct  from  tbe  estate  of 
the  husband,  though  held  Jointly.  "If  a 
homestead  selected  by  tbe  husband  and  wife, 
or  either  of  them,  during  their  coverture, 
and  recorded  while  both  were  living,  was 
selected  from  the  community  property,  •  •  • 
it  vests,  on  the  death  of  the  husband,  or 
wife,  absolutely  In  the  survivor"  (Code  Civ. 
Proc.  i  1474;  Sanders  v.  Russell,  86  Cal.  119, 
24  Pac.  852,  21  Am.  St.  Rep.  26;  Sheehy  v. 
Miles,  93  Cal.  288,  28  Pac.  1046;  Collins  v. 
Scott,  100  Cal.  446,  34  Pac.  1085);  and  such 
death  does  not  in  any  manner  alter  the  state 
or  character  of  the  homestead  (Tyrrell  v. 
Baldwin,  78  CaL  470,  21  Pac.  116).     Mrs. 


Teague's  deed  to  her  daughter  transferred  to 
the  latter  the  estate  of  the  former,  and  tbe 
probate  court  had  no  Jurisdiction  of  the  sub- 
ject-matter with  which  it  purported  to  deal. 
The  daughter  took  by  deed  from  her  mother, 
and  not  by  tbe  order  setting  apart  the  home- 
stead, which  decree  had  no  other  effect  than 
to  take  the  property  out  of  administration, 
and  only  such  interest  as  the  estate  had  in 
the  property  (wUch  was  nothing  in  this  case) 
could  be  affected  l^  the  order.  Sheehy  v. 
Miles,  supra.  If  In  the  lifetime  of  both 
spouses,  in  order  to  extinguish  her  interest 
which  she  bad  mortgaged  Jointly  with  het 
husband,  it  would  be  necessary  to  Join  her  in 
the  foreclosure  suit,  how  can  it  be  said  that 
'  her  relation  to  and  Interest  and  right  in  the 
property  have  changed  by  his  death,  except 
to  pass  all  the  title  to  her  as  survivor?  The 
statute  above  quoted  declares  that  "no  claim 
against  any  estate  ♦  •  ♦  Is  affected  by 
the  statute  of  limitations,"  etc.  This  is  a 
special  statute,  having  application  alone  to 
claims  against  the  estate,  and  cannot,  we 
think,  be  held  to  apply  to  any  and  every  per- 
son who  may  happen  to  be  Jointly  or  several- 
ly Indebted  with  the  deceased  as  to  such 
claim.  On  the  other  hand,  the  statute  of 
limitations  is  a  general  statute,  and  must  be 
applied  generally,  and  In  all  cases  where 
exception  to  its  operation  is  not  specifically 
made.  T^nan  v.  Walker,  35  Cal.  634,  95  Am. 
Dec.  152.  An  exception  is  found  in  section 
333  of  this  same  Code,  as  also  in  section  1569, 
and  perhaps  some  others;  but  these  excep- 
tions are  to  be  applied  to  tbe  enumerated 
cases  embraced  in  them.  Suppose  the  note 
and  mortgage  In  question  had  been  executed 
by  William  and  some  person  other  than  Mary, 
who  was  Joint  owner  with  William  of  tbe 
premises  mortgaged,  and  William  bad  died. 
Could  it  be  said  in  such  a  case  that  the 
statute  of  limitations  was  suspended  by  the 
operation  of  section  15G9  as  to  William,  Joint 
maker  of  the  note  and  mortgage?  We  think 
not.  Is  the  wife's  relation  to  the  property, 
and  is  her  right  to  have  her  interest  in  It 
protected  under  existing  statute,  any  differ- 
ent from  the  rights  of  the  person  in  the  case 
last  above  supposed?  We  see  no  difference. 
"A  lien  is  extinguished  by  the  lapse  of  the 
time  within  which,  under  the  provision  of 
the  Code  of  Civil  Procedure,  an  action  may 
be  brought  upon  the  principal  obligation." 
Civ.  Code,  {  2911.  The  time  within  which 
an  action  could  have  been  brought  upon  the 
principal  obligation  (the  promissory  note) 
signed  by  Mrs.  Teague  was  four  years  after 
its  maturity  (Code  Civ.  Proc.  8  337),  and,  not 
having  been  brought  until  about  three  years 
after  that  time,  the  lien  was  extinguished. 

In  Sichel  v.  Carillo,  42  Cal.  493,  the  note 
was  executed  by  R.  and  the  mortgage  to  se- 
cure payment  thereof  was  executed  by  R. 
and  wife  on  the  separate  property  of  the 
wife.  R.  died,  and  neither  tbe  note  nor  mort- 
gage was  presented  to  the  administrator  for 
allowance  within  tbe  time  prescribed  by  see- 
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tion  130  of  tbe  probate  act  (Hittell's  Gen. 
Laws,  p.  831),  and,  so  far  as  the  estate  was 
concerned,  the  court  held  the  claim  barred. 
The  provision  then  was  that,  unless  tbe  claim 
be  presented  within  10  months  after  publica- 
tion of  notice  to  creditors,  "it  should  be  for- 
ever barred."  But  the  court  said  that  the 
statute  meant  that  the  claim  would  be  for- 
ever barred  as  a  claim  against  tbe  estate. 
"It  in  no  way  affects  claims  against  other 
iwrtles,  or  against  the  proi>erty  of  others,  or 
the  contracts  of  other  parties,  although  the 
same  demand  may  also  be  a  claim  against 
the  estate."  It  was  held  that  as  to  the  wife 
of  R.  the  bar  of  the  probate  act  did  not  ap- 
ply. As  Mrs.  Teague  succeeded  to  the  own- 
ership by  right  of  survivorship,  the  lien  at 
the  death  of  her  husband  rested  on  her  pr<9- 
erty  in  like  sense  as  the  lien  rested  on  the 
separate  property  of  the  wife  of  R.  in  the 
case  cited.  But,  If  the  statute  did  not  oper- 
ate to  shield  the  wife  of  R.  because  her  obli- 
gation was  separate  and  distinct  from  that 
of  her  husband,  we  cannot  see  why,  for  like 
reason,  the  presentation  of  the  claim  should 
In  any  wise  afCect  the  general  statute,  which, 
had  it  run  in  her  favor,  would  have  been, 
aa  the  statute  in  the  present  case  is,  a  com- 
plete bar.  Nor  can  we  see  that  the  cases 
are  to  be  distinguished,  as  suggested  by  ap- 
pellant, on  the  ground  that  formerly  there 
were  separate  actions  on  the  note  and  mort- 
gage. The  fact  that  under  section  726,  Code 
Civ.  Froc,  "there  can  be  but  one  action  for 
the  recovery  of  any  debt  •  •  •  secured 
by  mortgage  upon  any  real  or  personal  prop- 
erty," etc.,  does  not  affect  the  question. 
The  general  statute  of  limitations  applies 
juat  the  same,  and  neither  the  failure  to  pre- 
sent the  claim  nor  its  presentation  and  allow- 
ance against  the  estate  of  a  deceased  Joint 
mortgagor  and  obligor  could  In  any  way  af- 
fect the  obligation  of  other  co-mortgagors  or 
co-obligors,  nor  could  such  failure  or  pres- 
entation stop  the  running  of  the  statute  in 
their  favor.  The  mortgagee  must  present  his 
claim  for  allowance,  or  he  can  have  no  de- 
ficiency judgment  against  the  estate,  but 
must  look  only  to  the  mortgaged  property, 
and,  if  he  would  charge  a  Joint  obligor  or 
mortgagor,  he  must  bring  bis  action  against 
him  within  four  years  from  the  maturity 
of  the  principal  obligation. 

Appellant  submits  "that,  as  the  mortgaged 
premises  were  a  homestead,  plaintiff  was 
bound  not  only  to  present  its  claim  as  It  did, 
but,  under  section  1475,  Code  Civ.  Proc.,  first 
to  exhaust  the  general  assets  of  the  estate  in 
the  probate  court  before  resorting  to  fore- 
closure and  sale  of  the  homestead."  It  is 
hence  argued  "that  plaintiff  could  safely  have 
awaited  the  conclusion  of  the  probate  pro- 
ceedings." It  is  alleged  In  the  complaint, 
and  found  by  the  court,  that  the  funds  of 
the  estate  are  not  suflicient  "to  pay  said 
mortgaged  indebtedness,  or  any  part  there- 
of, and  that,  in  order  to  pay  the  same,  it  is 
necessary  that  the  said  mortgaged  premises, 


and  the  wb<de  thereof,  be  sold  as  prayed 
for."  It  may  be  true  that,  where  there  are 
funds  of  the  estate  sufficient  to  pay  some 
proportionate  part  of  the  mortgage  debt  In 
common  with  other  claims  against  the  es- 
tate, the  court  would,  upon  answer  of  the 
defendant,  on  prefer  showing,  stay  final  ac- 
tion in  the  foreclosure  suit  imtil  such  ^n- 
portion  could  be  ascertained  and  paid.  Such 
plea,  however,  had  It  been  made  In  this  case, 
would  not  have  entitled  defendant  to  have 
the  action  dismissed,  or  entitle  her  to  Judg- 
ment on  the  merits.  Nor  can  the  section  be 
construed  as  forbidding  the  commencement 
of  the  foreclosure  proceeding.  In  the  present 
case,  in  order  to  escape  the  operation  of  the 
statute  of  limltatlous  as  to  Mary  Teague  or 
her  grantee,  the  action  should  have  been  be- 
gun within  the  statutory  period  of  four  years. 
The  Judgment  should  be  afiirmed. 

We  concur:    GRAY,  C;   COOPER,  0. 

For  the  reasons  given  In  the  foregoing 
opinion  the  Judgment  Is  affirmed:  McFAR- 
LAND,  J.;  AXGELLOTTI,  J.;  SHAW,  J.; 
HENSHAW,  J.;  VAN  DYKB^  J.;  LORI- 
GAN,  J. 


142  Cal.  423 

In  re  VAN  LOAN.  (Sac.  1,040.) 
(Supreme  Court  of  California.    March  9,  1004.) 

JUDOMENT— BETTING     ASIDE— EXCnSABLE     HIB- 

TAKE— AFFIDAVITS — FAILUBE   TO    DENT 

AVERUENT9 — QUABDIANSHIP. 

1.  Code  Civ.  Proc.  {  473.  provides  that  the 
court  may  release  a  party  from  a  jadsment  or 
order  taken  ai^ainst  him  through  his  surprise  or 
excusable  neglect.  Held,  that  statements  made 
by  a  party  in  an  affidavit  in  support  of  a  mo- 
tion to  set  aside  a  judgment  under  the  statute 
are  admitted  where  they  are  not  denied  in  the 
counter  affidavits. 

2.  On  a  motion  to  set  aside  a  judgment  under 
tbe  statute  it  is  not  necessary,  to  support  a  find- 
ing that  the  moving  parties'  affidavits  are  true, 
that  there  be  evidence  in  addition  to  the  affida- 
vits. Code  Civ.  Proc.  i  2009,  providing  that  af- 
fidavits may  be  used  on  a  motion. 

8.  Code  Civ.  Proc.  5  473,  provides  that  the 
court  may  release  a  par^  from  a  judgment  tak- 
en against  him  by  surprise  or  excusable  neglect. 
A  husband  and  wife,  who  were  living  apart, 
agreed  that  each  should  have  tbe  custody  of 
their  child  for  a  period  of  six  months  alter- 
nately, and  while  the  child  was  in  the  custody 
of  the  father  he  mnde  application  for  the  ap- 
pointment of  the  child's  grandmother  as  guard- 
ian, tbe  petition  making  no  statement  as  to 
the  mother  of  the  child,  and  the  mother  learned 
nothing  of  tbe  proceedings  until  after  the  ap- 
pointment of  the  guardian,  although  nearly  a 
month  before  tbe  guardianship  proceedings  she 
had  written  to  the  father  in  regard  to  the  child's 
condition.  Held,  that  it  was  proper  to  set 
aside  the  appointment  of  the  child's  grandmoth- 
er as  guardian. 

4.  On  a  motion  imder  Code  Civ.  Proc.  I  473, 
to  set  aside  the  appointment  of  a  guardian  of 
petitioner's  child,  it  was  proper  for  the  court  to 
refuse  to  hear  testimony  on  the  question  as  to 
the  ability  of  petitioner  to  care  for  the  child, 
even  though  such  an  issue  was  raised  by  tbe  af- 
fidavits on  the  motion. 

5.  The  fact  that  the  court  in  granting  the  mo- 
tion set  aside  and  dismissed  afl  proceedings  In 


Digitized  by  Vj 


oogle 


38 


76  PACIFIC  REPORTEB. 


(Cal. 


the  matter  of  guardianship,  instead  of  merely 
vacntiDK  the  euardlansbip  and  setting  the  orig- 
inal petition  for  rehearing,  was  not  ground  for 
reversal. 

Department    1.     Appeal     from     Superior  ^ 
Court,  Tulare  County;  W.  B.  Wallace,  Judge.  ■ 

Appeal  by  Rachel  A.  Van  Loan  from  an  : 
order  vacating  an  order  appointing  appellant 
tlm  guardian  of  DenzU  Manila  Van  Loan,  a 
nUnor.    AtHrmed. 

Roth  &  McFadzean  and  Bradley  &  Fams- 
worth,  for  appellant  Alfred  Daggett,  for 
respondent. 

AXGELLOTTI,  J.  This  is  an  appeal  by 
Rachel  A.  Van  Loan,  the  guardian  of  the 
person  of  DenzU  Manila  Van  Loan,  a  female 
minor  of  the  age  of  four  years,  from  an  or- 
der of  the  superior  court  of  Tulare  county  | 
made  on  the  19th  day  of  November,  1901,  | 


revoking  and  vacating  its  order  of  May  6, 
1901,  appointing  her  such  guardian,  and  the 
letters  of  guardianship  issued  thereunder, 
and  vacating,  setting  aside,  and  dismissing 
all  proceedings  in  such  matter.  Appellant  is 
the  paternal  grandmother  of  said  minor. 
The  order  appealed  from  was  made  upon  the 
motion  of  Mabel  K.  Van  Loan,  the  mother 
of  said  minor,  the  grounds  of  her  motion 
being  that  the  proceedings  resulting  In  the 
appointment  of  the  guardian  were  taken 
against  her  by  surprise  and  through  her  ex- 
cusable neglect,  without  any  information  on 
her  part  as  to  the  pendency  thereof,  and 
through  the  fraudulent  suppression  of  facts 
by  the  father  of  the  minor,  and  in  violation 
of  an  agreement  between  her  and  said  father 
providing  for  the  care,  custody,  and  main- 
tenance of  said  minor.  The  motion  was 
based  upon  what  was  styled  the  "Affidavit 
and  Verified  PeUUon  of  Mabel  B.  Van  Loan" 
and  the  papers  on  file  in  the  proceeding. 
The  court  made  its  order  thereon  requiring 
the  guardian  to  show  cause  at  a  specified 
time  why  the  order  appointing  her  as  guar- 
dian should  not  be  vacated,  and  directing 
service  to  be  made  upon  her  of  said  order, 
together  with  a  copy  of  said  affidavit  of 
Mabel  E.  Van  Loan.  At  the  time  designated, 
the  guardian  appeared,  and  filed  certain  coun- 
ter affidavits.  The  counter  affidavits  so  filed 
contained  nothing  in  any  degree  contradict- 
ing the  showing  of  surprise  and  excusable 
neglect  made  by  the  affidavit  of  the  mother, 
and  the  guardian  did  not  at  the  hearing  offer 
any  evidence  upon  this  subject. 

There  is  nothing  in  the  contention  of  ap- 
pellant that  the  statements  made  in  the  affi- 
davit of  Mabel  E.  Van  Loan  in  support  of 
her  showing  of  mistake  and  excusable  neg- 
lect are  not  admitted  by  her  failure  to  deny 
them  in  her  counter  affidavits,  or  that  evi- 
dence in  addition  to  the  affidavit  itself  was 
ewtpntial  to  support  a  finding  of  the  court 
that  such  statements  were  true.  The  pro- 
ceeding was  simply  a  motion  sanctioned  by 
the  provisions  of  section  473,  Code  Civ.  Proc., 
and  such  motions  are  usually  made  and  de- 


termined on  affidavits  alone,  as  Is  author- 
ized by  the  provisions  of  our  Code  of  Civil 
Procedure  (section  2009).  There  can,  of 
course,  be  no  question  as  to  the  Interest  of 
tlic  iMirent  of  a  minor  child  In  a  proceeding 
the  effect  of  which  may  be  a  decree  termi- 
nating his  or  her  parental  authority  and  de- 
priving him  or  her  of  the  custody  of  the  child. 
Sections,  204,  248,  Civil  Code;  section  1753, 
Code  Civ.  Proc.  Sul)ject  to  certain  consid- 
erations going  to  the  question  of  the  welfare 
of  the  minor,  the  parent  is  entitled  as  a  mat- 
ter of  right  to  the  custody  and  guardianship 
of  the  child.  Section  246.  Civ.  Code,  and 
section  1751,  Code  Civ.  Proc;  In  re  Camp- 
bell's Estate,  130  Cal.  380,  62  Pac.  613. 
Where  the  father  is  unable  or  refuses  to  take 
the  custody,  the  mother  is  entitled  thereto 
(section  197,  Civ.  Code),  and,  where  the  fa- 
ther and  mother  are  living  separate  and 
apart,  the  father,  as  such,  has  no  rights  su- 
perior to  those  of  the  mother  In  regard  to 
the  care,  ctistody,  education,  and  control  of 
the  children  of  the  marriage.  Section  198, 
Civ.  Code.  A  proceeding  by  which  the  par- 
ent entitled  to  the  custody  of  his  or  her 
minor  child  is  deprived  of  such  custody  Is 
a  proceeding  adverse  to  him  or  her,  and  when 
snch  proceeding  is  taken  against  the  parent 
through  his  mistake,  inadvertence,  surprise. 
or  excusable  neglect  a  seasonable  applica- 
tion for  the  vacating  thereof  should  un- 
doubtedly be  granted. 

The  uncontradicted  showing  of  the  mother 
of  the  child,  so  far  as  material  here,  was  as 
follows,  viz.:  Mabel  E.  Van  Loan  and  her 
husband,  Roy  A.  Van  Loan,  the  father  of 
the  minor,  resided  in  Tulare  county,  Cal.  On 
September  3, 1900,  owing  to  difficulties  which 
had  arisen  between  them,  and  which  had 
once  before  occasioned  a  separation,  Mabel 
E.  Van  Loan  left  her  husband,  and  with 
the  minor  went  to  the  state  of  Colorado,  and 
tliere  resided  with  her  parents.  She  subse- 
quently commenced  an  action  for  a  divorce 
in  that  state,  and  during  the  pendency  of 
that  acOon,  on  October  26.  1900,  she  and  the 
father  entered  into  a  written  agreement  by 
the  terms  of  which  the  parties  were  to  have 
the  custody  of  the  child  during  alternate 
periods  of  six  months  each,  the  father  to 
have  the  child  for  the  first  six  months.  The 
father  thereupon  took  the  custody  of  the 
child,  and  brought  her  to  Tulare  county,  Cal., 
where  she  has  ever  since  been.  On  No- 
vember 26,  1(X)0,  a  decree  was  rendered  in 
the  divorce  action  in  favor  of  tlie  mother, 
whereby  the  marriage  between  the  father 
and  the  mother  was  annulled,  but  the  de- 
cree contained  no  provision  relative  to  the 
child,  the  reason  for  such  omission  being, 
according  to  the  affidavit  of  the  mother,  that 
she  relied  upon  such  agreement,  and  was 
willing  to  al)lde  by  the  tenns  thereof.  On 
the  last  day  of  the  first  six  months  during 
which  the  father  was  entitled  by  the  agree- 
ment to  retain  the  custody  of  the  child- 
April  26,  1901— a  petition  was  filed  by  appel- 
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lant  In  the  8ni>crlor  court  of  Tulare  county, 
which  It  18  alleged  and  not  denied  waa  filed 
at  the  request  of  the  father,  asking  that  she 
be  appointed  guardian  of  the  person  of  said 
minor.  The  petition  stated  tliat  the  father 
liad  requested  the  petitioner  to  assume  the 
care  of  the  child,  as  he  had  no  home  of  his 
own  in  which  to  place  her.  No  mention  was 
made  in  the  petition  of  the  mother,  and  no 
reason  stated,  for  the  appointment  of  a  guar- 
dian, except  that  the  child  needed  the  care 
and  attention  of  some  fit  and  proper  person, 
and  tliat  It  was  necessary  and  convenient 
tluit  a  guardian  for  her  person  should  be 
appointed.  Proper  notice  of  the  application 
was  given  to  the  relatives  of  the  minor  re- 
siding in  Tulare  county,  including  the  father, 
and  they  filed  their  written  consent  to  the 
appointment  of  appellant,  and  she  was,  on 
May  6,  1901,  appointed  by  the  court,  where- 
upon she  qualified,  and  has  ever  since  been 
such  guardian.  The  mother  did  not  learn 
anything  about  this  proceeding  until  after 
tlie  appointment  of  the  gruardian,  and  then 
only  through  a  newspaper  Item,  although  she 
had,  nearly  a  month  before  the  institution 
of  the  guardianship  proceedings,  written  to 
the  father  to  ascertain  as  to  the  condition 
of  the  child.  As  soon  as  she  was  able  to  so 
do,  the  mother,  with  her  mother  and  step- 
father, came  from  Colorado  to  Tulare  coun- 
ty to  reside,  and  within  six  months  from 
the  making  of  the  order  apiMlntlng  the  guar- 
dian instituted  this  proceeding.  The  mother 
farther  stated  in  her  aflldavit  that,  if  she 
had  known  of  appellant's  application,  she 
would  have  api)eared,  and  contested  the 
same.  She  further  stated  that  she  was  a 
fit  and  proper  person  to  have  the  control, 
custody,  and  care  of  the  minor,  and  could 
and  would,  with  the  assistance  of  her  par- 
ents, furnish  the  minor  with  a  comfortable 
home,  and  bestow  upon  her  a  mother's  af- 
fection, care,  attention,  and  control.  These 
statements  as  to  the  ability  of  the  mother 
to  properly  care  for  the  child  and  as  to  her 
fitness  are  denied  by  the  counter  affidavits. 

The  showing  thus  made  by  the  mother  was 
clearly  sufficient  to  Justify  the  court  in  va- 
cating the  order  appointing  appellant  as 
guardian,  and  the  letters  of  guardianship 
Issued  to  her,  so  as  to  enable  the  mother  to 
be  heard  upon  the  question  as  to  the  neces- 
sity of  the  appointment  of  a  guardian,  and 
as  to  whether  she  should  be  deprived  of  the 
custody  of  her  child.  She  had  relied,  as  she 
had  a  right  to  do,  upon  the  contract  entered 
into  between  herself  and  her  husband  rela- 
tive to  the  custody  of  the  child,  and,  so  re- 
lying, had  allowed  him  to  temporarily  take 
the  child  from  her  custody.  Although  her 
place  of  residence  was  known,  no  notice  was 
given  her  of  any  Intention  on  the  part  of  the 
father  to  repudiate  the  agreement  he  had 
made  with  her.  The  guardianship  proceed- 
ings were  instituted  and  carried  to  a  conclu- 
sion without  notice  to  her,  and  without  her 
knowledge,  and,  while  they  mere  probably 


taken  with  the  belief  on  the  part  (^  the  fa- 
ther's relatives  that  it  would  be  for  the  best 
interests  of  the  child  that  she  should  remain 
with  them,  they  were  manifestly  taken  for 
the  purpose  of  depriving  the  mother,  with- 
out her  knowledge,  of  the  control  and  cus- 
tody of  her  child. 

It  is  urged  tliat  the  court  refused  to  hear 
testimony  upon  the  question  as  to  the  abil- 
ity of  the  mother  to  properly  care  for  the 
child,  and  as  to  fitness,  concerning  which, 
it  is  claimed,  there  was  an  issue  made  by 
the  affidavits.  We  regard  this  so-called  is- 
sue as  entirely  immaterial  upon  the  hearing 
of  this  motion.  The  court  could  not  tbereou 
determine  any  question  as  to  the  ultimate 
custody  of  the  child,  and  the  sole  question 
properly  before  the  court  was  as  to  whether 
the  mother  should  be  relieved  from  the  pro- 
ceedings taken  against  her  by  surprise  and 
through  her  excusable  neglect.  The  state- 
ments in  her  own  affidavit  as  to  her  compe- 
tency were  a  sufficient  showing  of  merits  in 
this  behalf. 

It  is  claimed  that  the  court  erred  In  set- 
ting aside  and  dismissing  all  proceedings  in 
the  matter  of  the  guardianship,  and  tliat  it 
should  have  at  most  simply  vacated  the  let- 
ters of  guardianship  and  the  order  appoint- 
ing guardian,  and  set  the  original  petition  of 
appellant  for  rehearing,  allowing  the  mother 
to  contest  the  same.  Assuming  the  petition 
of  appellant  for  letters  of  guardianship  to 
be  sufficient,  this  contention  may  be  tech- 
nically correct  but  the  matter  is  hardly  im- 
portant enough  to  merit  consideration,  and 
certainly  not  important  enough  to  Justify  a 
reversal.  A  proceeding  of  this  kind  is  very 
different  from  an  ordinaiy  civil  action.  If 
the  order  vacating  the  order  of  appointment 
and  the  letters  issued  thereunder  was  prop- 
erly made,  no  prejudice  can  be  suffered  by 
any  one  by  reason  of  the  fact  that  the  court 
dismissed  the  proceeding.  If  the  interests 
of  the  child  so  demand,  a  new  application  for 
letters  of  gaardiansbip  may  now  or  at  any 
time  be  made,  or  other  appropriate  proceed- 
ings taken. 

The  order  is  affirmed. 

We  concur:    SHAW,  J.;  VAN  DYKE,  J. 


142  Cal.  149 
In  re  VAN  LOAN.    (Sac.  1,030.) 
(Supreme  Court  of  California.    March  9,  1904.) 

G0ABDIANSHIP— APPOINTMK.NT — SETTING   ASIDE 
APPEAL — GUARDIANSHIP  PENDING  APPEAL. 

1.  Where  a  (?eneral  guardian  has  been  ap- 
pointed, and  subsequently  removed  by  an  order 
from  which  he  appeals,  the  effect  of  his  appeal 
is  to  sta,v  further  proceedings  in  the  matter  of 
the  appomtment  of  a  guardian  to  succeed  him. 

2.  An  order  setting  aside  the  api)ointment  of 
a  guardian  of  a  mmor  having  been  api>ealed 
from,  pending  the  appeal  a  petition  was  filed 
for  letters  of  guardianship.  No  reference  was 
made  therein  to  the  fact  that  there  had  been 
a  guardian,  or  that  her  letters  had  been  va- 
cated, or  that  an  appeal  had  been  taken.    Held, 
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«n  appeal  from  ui  or^r  denying  the  petition 
for  letters,  that  the  question  as  to  whether  the 
court  should  have  made  an  order  relative  to  the 
care  and  custody  of  the  minor  pending  the  ap- 
peal from  the  order  setting  aside  the  appoint- 
ment waa  immaterial. 

Department  1.  Appeal  from  Snperior  Conrt; 
Tolare  Coanty;  W.  B.  Wallace,  Judge. 

Appeal  by  O.  Van  Loan  from  an  order  de- 
nying his  petition  for  letters  of  g^uardiansliip 
for  the  person  of  Denzil  Manila  Van  Loan. 
A£Srmed. 

Maurice  BL  Power,  for  appellant  Alfred 
Daggett  and  Bradley  &  Famswortli,  for  re- 
qpcmdent 

AN6ELLOTTI,  J.  This  la  an  appeal  by  O. 
Van  Loan,  the  paternal  grandfother  of  Den- 
fdil  Manila  Van  Loan,  a  minor,  from  an  order 
made  by  the  superior  court  of  Tulare  county 
denying  bis  petition  for  letters  of  guardian- 
ship  of  the  person  of  said  minor,  and  dis- 
missing his  petition  and  the  proceedings 
thereunder.  The  minor  is  the  same  one  re- 
ferred to  in  the  proceeding  entitled  "In  the 
Matter  of  the  Guardianship  of  the  Person  of 
Denzil  Manila  Van  Loan,  a  minor.  Sac  No. 
1,010,"  this  day  decided.  76  Pac.  37.  As  ap- 
I>ear8  from  the  opinion  In  that  matter,  and 
from  the  record  on  tills  appeal,  letters  of 
guardianship  of  the  person  of  said  minor  liad 
been  issued  by  said  court  to  Rachel  A.  Van 
Loan,  the  wife  of  this  appellant,  and  on  No- 
vember 19,  1901,  an  order  was  made  on  the 
motion  of  the  mother  of  the  minor  vacating 
the  order  appointing  said  Bacbel  A.  Van  Loan 
as  such  guardian,  and  the  letters  issued 
thereunder,  and  dismissing  the  proceedings. 
Rachel  A.  Van  Loan  thereupon  duly  perfect- 
ed an  appeal  from  said  order  to  this  court; 
which  appeal  has  been  this  day  decided.  Sac. 
1,040,  supra.  Subsequent  to  the  perfecting 
of  such  appeal,  petitioner  presented  and  filed 
bis  i)etition  for  letters  of  guardianship  of  the 
person  of  said  minor.  The  mother  of  the  minor 
filed  ber  opposition  to  the  petition  of  appel- 
lant, and  denied  the  allegations  thereof  as 
to  the  necessity  for  the  appointment  of  a 
guardian,  and  alleged  the  proceedings  taken 
by  her  to  obtain  the  revocation  of  the  letters 
Issued  to  Rachel  A.  Van  Loan. 

The  foregoing  facts  having  been  made  to 
appear  to  the  superior  court  on  the  hearing 
of  appellant's  petition,  the  court  declined  to 
bear  any  further  evidence  in  the  premises  or 
In  support  of  the  allegations  of  the  petition, 
and  thereupon  made  the  order  appealed  from. 
It  was  stated  in  the  order  that  the  court  was 
of  the  opinion  that  by  reason  of  the  appeal 
of  the  former  guardian  the  court  had  not  ju- 
risdiction to  hear  and  determine  the  matters 
presented  by  the  petition  of  appellant,  and 
the  order  was  made  for  that  reason.  Appel- 
lant excepted  to  the  refusal  of  the  court  to 
bear  evidence  and  to  the  order. 

The  petition  of  appellant  contained  no  al- 
legation showing  the  necessity  for  the  ai»- 
polntment  of  a  guardian  of  the  person  of  said 
minor,  except  tbe  general  allegation  that  she 


needed  the  care  and  attention  of  some  fit  anS 
proper  person,  that  it  was  necessary  and  con- 
venient that  a  guardian  should  be  appointed, 
and  that  the  mother  of  the  minor  was  not  a 
fit  and  proper  person  to  bare  the  care  and 
custody  of  the  minor,  for  tbe  reason  that  slis 
was  an  immoral  woman,  and  that  she  could 
not  provide  the  minor  with  a  proper  or  suit- 
able  home,  or  proper  mental,  moral,  or  lntel> 
lectual  training.  It  further  alleged  that  the 
said  minor  was  then,  and  for  more  than  one 
year  last  past  tiad  been,  in  the  care  and  cus- 
tody of  tbe  petitioner  and  hU  wife,  Racbd 
A.  Van  Loan,  the  gniardian  theretofore  ap- 
pointed, residing  with  them.  We  are  unable 
to  see  how  it  conld  have  been  supposed  tliat 
this  appeal  would  subserve  any  useful  pur> 
pose,  or  involve,  at  the  end,  anything  more 
tlian  the  determination  of  a  mere  atwtract 
question  not  affecting  the  substantial  rights 
of  any  of  the  parties.  Appellant's  only  con- 
tention now  Is  that  it  was  the  duty  of  the 
court  below  to  bear  the  evidence,  and  to  ap- 
point some  one  to  care  for  the  minor  during 
tbe  pendency  of  the  appeal  by  the  former 
guardian,  or  to  postpone  the  hearing  of  his 
petition  until  tbe  disposition  of  said  appeal, 
and  dispose  of  tbe  question  as  to  tbe  care 
of  the  minor  in  the  meantime.  It  was,  ot 
course,  evident  tiiat  the  appeal  of  the  former 
guardian  would  be  disposed  of  as  soon  as,  if 
not  before,  tbe  determination  of  this  appeal, 
and  that  by  the  determination  of  that  appeal 
all  questions  as  to  the  care  and  custody  of 
the  minor  pending  such  appeal  would  be  ren- 
dered immaterial.  That  these  questions  are 
now  immaterial  is  certainly  apparent  The 
letters  of  the  former  guardian  having  been 
finally  vacated,  the  superior  court  will  enter- 
tain any  petition  for  letters  of  guardianship 
that  may  now  be  filed,  and  will  make  such 
orders  thereon  as  tbe  rights  of  the  parties 
and  the  welfare  ot  the  child  may  demand. 
Disregarding,  however,  the  question  as  to 
whether  the  appeal  should  not  be  dismissed, 
we  are  of  the  opinion  that  the  superior  court 
did  not  err  in  refusing  to  entertain  appel- 
iant's  petition  for  letters  of  guardianship. 
It  is  probably  true  that,  where  an  order  is 
made  vacating  letters  of  guardianship,  an  ap- 
peal from  such  order  does  not  revive  the 
letters  and  restore  the  powers  of  the  guar- 
dian. The  rule  in  regard  to  administrators 
Is  that,  pending  an  appeal  by  an  administra- 
tor from  an  order  removing  him  he  stands 
suspended  from  his  ofiice  without  any  of  the 
powers  thereof  until  by  a  reversal  of  the  or- 
der the  original  order  of  appointment  Is 
brought  into  force  again  (More  v.  More,  127 
Cal.  4G0,  4C3,  !<9  Pac.  823,  and  the  cases  there 
cited),  and  we  do  not  perceive  any  reason 
why  the  same  rule  does  not  apply  to  guar- 
dians appointed  by  a  court  The  court  may 
not,  however,  pending  the  administrator's 
appeal  from  the  order  of  removal,  appoint  a 
general  administrator  to  succeed  him.  It 
was  held  In  Re  Moore's  Estate,  86  Cal.  72, 
24  Pac.  846,  that  "It  was  within  tbe  power 
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oC  the  oonrt  to  afipoliit  a  Bpedal  admlnlatm- 
tor  to  act  during  the  period  ot  ■UBpenslon, 
but  not  to  appoint  a  general  administrator 
nntll  such  order  of  removal  became  final." 
The  qnestlon  aa  to  wbo  aball  be  the  general 
administrator  of  the  estate  la  InvolTed  In  the 
appeal,  and  proceedings  therecm  are  stayed 
by  such  an  appeal.  The  same  is  nndoubtedly 
trae  as  to  the  general  goaidlanshlp  of  the 
persoa  or  estate  of  a  minor.  Where  a  general 
guardian  has  been  appointed,  and  subsequent- 
ly removed  by  an  order  from  which  he  ap> 
peals,  the  effect  of  his  appeal,  under  our  stat- 
ute, la  to  stay  further  proceedings  In  the  auitr 
ter  of  the  appointment  of  a  general  guardian 
to  succeed  him  until  the  determination  of  his 
appeal. 

But  It  Is  urged  that  the  court  should  have 
the  power  to  provide  for  the  care  and  custody 
of  the  minor  during  the  pendency  of  such 
appeal,  while  the  powen  of  the  removed 
guardian  are  Buq;iended,  and  that  it  is  there- 
fore necessary  in  such  a  case  that  a  {guardian 
should  be  appointed  for  that  period  at  least 
As,  under  our  statute,  an  appeal  could  be 
taken  from  the  order  appointing  such  a  guar- 
dian, which  appeal  would  have  the  effect  of 
staying  all  proceedings  thereon,  It  will  be 
readily  seen  that  the  object  desired,  viz.,  pro- 
vision for  the  care  and  custody  of  the  minor 
pending  the  appeal,  would  not  be  attained 
thereby.  In  the  matter  of  the  estates  of  de- 
ceased persons  our  law  provides  for  the  ap- 
pointment of  a  special  administrator,  with 
limited  powers,  to  take  charge  of  the  estate 
in  certain  cases— such  as  where  there  is  de- 
lay in  granting  general  letters,  or  where  an 
executor  oi  administrator  is  suspended  or  re- 
moved. No  appeal  is  allowed  from  an  order 
making  such  an  appointment,  and  the  powers 
of  the  person  apiralnted  cease  upon  the  grant- 
ing of  general  letters.  Code  Civ.  Proc.  S! 
1411,  1413, 1416.  We  find  no  provision  in  the 
sections  relating  to  guardianship  proceedings 
as  they  existed  at  the  time  of  the  hearing  on 
appellant's  petition  that  is  at  all  analogous 
to  the  provisions  above  referred  to  relating 
to  special  administrators  of  estates.  We, 
however,  deem  the  question  as  to  whether 
the  court  having  jurisdiction  of  the  guardian- 
ship proceedings  could  make  any  order  rela- 
tive to  the  care  and  custody  of  the  minor 
pending  the  former  guardian's  appeal  Imma- 
terial on  this  appeal.  Appellant's  petition 
was  simply  a  petition  for  general  letten  of 
guardianship  of  the  person  of  the  minor.  No 
reference  was  made  therein  to  the  fact  that 
there  had  been  a  guardian,  or  that  her  lettera 
had  been  vacated,  or  that  an  appeal  had  been 
taken,  and  the  record  does  not  Indicate  that 
any  application  was  made  to  the  superior 
court  for  any  order  other  than  an  order  ap- 
pointing appellant  the  guardian  of  said  mi- 
nor. The  superior  court  properly  refused  to 
eBt<>rta1n  such  an  application. 

The  order  is  affirmed. 

We  concur:   SHAW,  J.;  VAN  DYKB^  J. 


(141  Cal.  *a) 
IB  re  THAYER'S  B8TATB.    (8.  r.  8,650.) 

(Supreme  Court  of  California,    liarch  10, 1004.) 

DKCiEDEItTS'    K8TATES— DKVISK  IH  rATUXHT  OF 

DKBT— PBSSKRTATIOH    OF    CLAIU— 

XLSCTION — CONTBIBTTTIOlf. 

1.  A  creditor  of  an  estate,  to  whom  a  devise 
had  been  made  In  satisfaction  of  the  debt,  pre- 
sented her  claim  anlnst  the  estate,  and  it  was 
approved  In  part.  She  thereafter  expressed  her- 
self to  the  executor  as  satisfied,  and  her  attor- 
ney presented  the  dalm  to  the  Judge,  who  ap- 
proved It.  This  was  done,  however,  under  a 
mlsapprehenslmi  as  to  the  value  of  the  proper!? 
devised,  and  immediately  thereafter  the  claim 
was  withdrawn.  Beld  to  support  a  finding 
that  there  was  no  election  to  take  as  creditor  In- 
stead of  devisee. 

2.  Civ.  Code,  i  1359,  relates  to  the  order  of 
resort  to  an  estate  for  the  payment  of  debts,  does 
not  mention  devises,  and  provides  that  all  prop- 
art?  not  mentioned  shall  oontribnte  ratably. 
Code  Civ.  Pcoe.  I  1516,  declares  that  aU  the 
property  shall  be  chargeable  with  the  payment 
of  debts,  and  sections  1563,  1664,  provide  that 
devises  are  subject  to  the  payment  of  debts, 
and  that  devisees  must  contribute  according  to 
their  interests.  Beld,  that  a  devise,  stated  to 
be  in  satisfaction  of  the  devisee's  claim  against 
the  estate,  but  which  was  more  than  gnfficient 
for  that  pnrpose,  most  contribute  to  the  pay- 
ment of  debts. 

Oommlsalonen'  Decision,  Department  2. 
Appeal  from  8up«4or  Court,  City  and  County 
of  San  Francisco;  James  M.  Troutt,  Judge. 

Judicial  settiement  of  the  estate  of  N.  D. 
Thayer,  deceased.  From  a  decree  of  partial 
distribution  in  favor  of  M.  J.  Laymance,  Den- 
ton Uter  and  another,  aa  heirs  and  devisees, 
api>eal.    Beveraed. 

James  H.  Boyer  and  A.  Boyer,  for  appel- 
lant.   W.  D.  Grady,  for  respondent 

SMITH,  O.  This  Is  an  appeal  from  a  de- 
cree of  partial  distribution  in  favor  of  the 
respondent  M.  J.  Laymance.  The  appellants, 
Denton  Uter  and  Edith  Hall,  are  the  grand- 
children and  sole  helra  of  the  deceased,  and 
also,  under  the  will,  devisees,  respectively, 
of  certain  lands  therein  described;  and  the 
former  Is  also  executor.  The  respondent  Is, 
by  mesne  assignment  the  successor  in  inter- 
est of  Mrs.  Mary  E.  Flick,  to  whom  certain 
lands  were  devised  in  the  will,  subject  to  an 
existing  Indebtedness  of  51,500  secured  by 
deed  of  trust;  "the  said  bequest  being  given," 
it  Is  recited,  "because  of  the  affection  and 
care  she  has  borne  towards  me,  and  also  In 
full  satisfaction  of  any  and  all  claims  she 
may  have  against  me  for  moneys  loaned  and 
services  performed."  The  lands  devised  to 
Mn.  Flick  were  sold  under  the  trust  deed  for 
the  sum  of  |2,T30,  leaving  in  the  hands  of 
the  trustees,  after  payment  of  the  debt  the 
sum  of  $1,234.48,  which  sum  was  paid  to  the 
executor,  and  is  the  sum  decreed  to  be  distrib- 
uted to  the  respondent  as  assignee  of  Mrs. 
Flick.  It  is  claimed  by  the  appellants:  (1) 
That  the  resiK>ndent'B  assignor  made  election 
between  her  devise  and  the  Indebtedness  due 
her  from  the  deceased,  and  that  respondent 
Is  therefore  estopped  to  claim  undor  the  will; 
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or  (2)  if  this  be  otherwise,  that  the  derlae  to 
Mrs.  Flick  Is  subject  to  contribution,  along 
with  the  other  devises,  for  the  payment  of 
the  debts  and  charges  of  administration. 

As  to  the  former  proposition,  the  finding 
of  the  court  is  adverse  to  the  appellants,  and, 
■we  think,  la  fully  supported  by  the  evidence. 
The  evidence  of  election  consisted  in  the 
presentation  of  a  claim  on  the  part  of  Mrs. 
Flick  for  the  sum  of  $210,  which  was  ap- 
proved for  the  sum  of  (120.  Assuming  Mrs. 
Flick's  disposition  to  elect,  this  was  a  repu- 
diation of  her  proposition,  and  she  was  at 
liberty  to  withdraw  the  same,  which  she  aft- 
ei-wards  did.  It  is  true  that  before  this  with- 
drawal she  expressed  herself  to  the  executor 
as  satisfied,  and  that  the  claim  was  presented 
by  her  attorney  to  the  Judge  for  approval, 
and  was  approved.  But  this.  It  appears  from 
the  evidence  of  the  attorney  and  her  own,  was 
done  under  misapprehension  of  the  facts  of 
the  case,  and  was  followed  almost  immedi- 
ately by  the  withdrawal  of  the  claim,  and 
then  by  a  written  declaration  of  election  to 
take  under  the  will.  It  also  appears  that 
prior  to  the  presentation  of  the  claim,  and 
conversations  between  the  appellant  executor 
and  Mrs.  Flick,  the  land  in  question  had  been 
appraised  at  $3,600,  and  that  Mrs.  Flick  was 
not  made  acquainted  with  this  fact  by  him, 
and,  indeed,  that  throughout  the  affair,  until 
aftw  the  approval  of  the  claim,  she  and  her 
attorney  were  entirely  ignorant  of  the  value 
of  the  property.  The  finding  of  the  court  on 
this  point,  therefore,  cannot  be  disturbed. 

But  the  second  point,  we  think,  is  well  tak- 
en. There  were  devises  to  the  appellants, 
respecttrely,  of  other  lands,  and,  as  stated  In 
appellants'  brief,  and  not  denied,  these  de- 
vises include  all  of  the  land  of  the  testator, 
Axcept  the  lands  devised  to  Mrs.  Flick.  It 
appears,  also,  from  the  executor's  final  ac- 
count, that  the  balance  In  his  hand  is  only 
^1.08,  out  of  which  his  commiiMllons  ($352.72) 
are  to  be  paid,  leaving  a  balance  of  $148.30 
only,  and  to  produce  this  balance  there  have 
been  sold,  not  only  the  land  devised  to  Mrs. 
Flldc,  but  also  lands  devised  to  the  appel- 
lants; the  former  producing  $1,238.45,  and 
the  latter  $680.  To  distribute  the  former 
amount  to  the  respondent  would,  therefore, 
not  only  require  the  appropriation  of  the 
whole  of  the  proceeds  of  the  sales  of  the  ap< 
pellants'  lands  already  sold,  but  would  neces- 
sitate, also,  the  sale  of  the  other  lands  de- 
vised to  them,  or  some  of  them.  The  execu- 
tor's account  has  not.  Indeed,  been  settled; 
but  It  was  admitted  In  evidence  without  ob- 
jection, nnder  the  stipulation  of  the  parties, 
and  may  therefore  be  regarded  as  approxi- 
mately presenting  the  condition  of  the  es- 
tate, which  is  sufficient  for  the  purposes  of 
the  case.  It  follows,  under  the  rule  estab- 
lished by  statute  in  this  state,  that  the  devise 
to  Mrs.  Flick  is  subject  to  contribution,  with 
the  other  devises,  for  the  payment  of  "the 
debts  [and]  expenses  of  administration,"  and 
that  the  amount  remaining  due  to  her  can  b« 


determined  only  after  the  settlement  ef  the 
final  account  and  by  the  decree  of  final  distri- 
bution. Civ.  Code,  i  13S9;  Code  Civ.  Proc.  U 
1516,  1563,  1564. 

It  Is  objected  to  this  conclusion  that  the  de- 
vise to  Mrs.  Flick  was  made  in  payment  of 
the  small  Indebtedness  due  her  from  the  tes- 
tator, and  that  on  this  account  It  should  not 
be  required  to  contribute  to  the  payment  of 
the  debts  of  the  estate  and  charges  of  admin- 
istration, But  no  exception  Is  made  in  the 
statute,  and  the  statutory  role  must  there- 
fore prevail. 

-  We  advise  that  the  order  appealed  from  be 
reversed,  and  the  cause  remanded  for  further 
proceedings. 

We  concur:    GRAT,  O.;  HATNBS,  O. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  order  appealed  from  is  reversed, 
and  the  cause  remanded  for  farther  proceed- 
ings: LORlGAN,  J,;  McFARLAND,  J.; 
HBNSHAW,  J. 


(Itt  CbI.  447) 

MILLCR  tc  liVX  r.  BATZ,  County  Treas- 
urer,   (fj.  A.  1,353.) 
(Supreme  Court  of  California.    March  10, 1904.) 

SWAMP  LARDS— BECLAUATtON   rUNDS— LnilTA- 
TIONS— TBD8TBXS. 

1.  Pol.  Code,  f  3426,  requires  the  county  tress-' 
nrer  to  retain  all  moneys  arising  from  sale  of 
swamp  lands,  and  place  it  to  the  credit  of  the 
swamp-land  fund  of  the  county.  Section  3476 
provides  that  when  the  lands  have  been  reclaim^ 
ed,  or  $2  an  acre  has  been  expended  thereon,  and 
this  has  been  certified  to  the  county  supervisors, 
they  must  certify  the  facts  to  the  register. 
Section  3477  provides  that  the  register  must 
thereon  make  ceft&in  credit  and  charges,  and 
divide  the  balance  of  tiis  fund  among  the  orig' 
Inal  purchasers  of  the  land,  or  their  assigns, 
and  pay  to  each  of  them,  on  demand,  his  share. 
Seld,  that  the  money  Is  held  by  the  state  in 
trust  for  the  purchasers,  so  that  limitations  do 
not  begin  to  run  against  an  action  to  recover 
part  of  it  till  the  trust  is  repudiated.  « 

CommissfOAers'  Decision.  Depoitment  1. 
Appeal  from  Boperlor  Oourt,  Kent  Coonty; 
J.  W.  Mahon,  Judge. 

Action  by  MUler  ft  Lnx  against  7.  B.  Bats, 
treasurer  of  Kern  connty.  Judgment  fof  d*^ 
fendant    Plaintiffs  appeal.    Reversed. 

Bee  63  Pac.  680. 

Joseph  B.  Garl>er,  for  appellants.  3.  W. 
Abfm  and  J.  R.  Dorsey,  for  respondent 

CfitPMAN,  0.  Mand&mos.  The  principal 
questten  Alsed  is  on  plea  of  fbe  statute  of 
limitations,  raised  by  the  demurred  It  does 
not  appear  by  the  transcript  wliem  fbe  orig- 
inal petition  for  the  writ  was  filed,  but  the 
respondent  states  that  it  was  cm  Janniary  6, 
1898,  and  wef  Will'  assume  that  to  be  the  data. 
The  demnrref  Was  sustained,  and  defendant 
had  Judgment,  from  which  plalntlffv  appeal* 
ed.    The  purpose'  of  the  writ  was  to'  compel 
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defendant  to  pay  ther  plalBUffs  certain  mon- 
eys alleged  to  be  due  plalntlfla  out  of  tbe 
swamp-land  fund  held  by  defendant. 

It  appears  that  the  amount  paid  into  tbe 
treasury  of  Kem  county  by  plaintlflEs'  pred- 
ecessors and  assignors  on  account  of  tbe  pur- 
chase price  of  tbe  land  In  Swamp-Land  Dis- 
trict No.  457,  as  originally  defined,  was  $1,- 
931.38,  and  the  amount  paid  on  accoimt  of 
tbe  purchase  price  of  land  in  tbe  annexa- 
tion was  $414.37.  More  tlian  |2  per  acre 
was  expended  by  plaintiff  and  bis  assignors 
in  tbe  reclamation  of  tbe  land  in  tbe  original 
district,  and  tbe  fact  was  duly  certified  by 
the  trustees  of  tbe  district  as  provided  by 
section  3476  of  the  Political  Code,  and  was 
also  so  certified  to  tbe  Register  of  the  State 
Land  Office  on  March  9,  1891,  and  on  March 
11,  1891,  agreeably  to  section  3477  of  the 
same  Code,  the  register  forwarded  to  the 
treasurer  of  Kem  county  a  statement  that 
the  amount  paid  by  tbe  purchaser  was  as 
above  shown.  Similar  expenditures  to  tbe 
amount  of  ^14.33  were  made  in  reclaiming 
tbe  land  in  the  annexation,  and  were  duly 
certified  by  tbe  trustees  of  tbe  district  April 
4,  1803,  and  were  certified  back  by  the  reg- 
ister to  tbe  treasorer  of  the  county  on  April 
14,  1893.  There  was  no  amount  at  any  time 
chargeable  aitalnst  the  district  or  its  annex- 
ation by  reason  0t  moneys  di'awn  from  the 
swamp-land  fund,  nor  had  the  district  ever 
had  any  indebtedness  represented  by  con- 
troller's warrants  .drawn  on  the  State  Treas- 
ury. 

Undw  section  3477  of  the  Political  Code, 
tbe  right  accraed  to  demand  tbe  sum  of  $1,- 
931.38  out  of  the  swamp-land  fund  of  the 
county  at  least  as  early  as  March  11,  1891, 
and  the  sum  of  $414.37  on  April  14,  1893. 
It  Is  alleged,  however,  that  from  March  10, 
1881,  to  and  Including  December  28,  1897, 
the  total  amount  of  money  in  tbe  swamp- 
land fund  of  said  county  was  less  than  $1,- 
894.  On  December  28,  1807,  payment  was 
demanded  of  the  several  sums  due,  "or  as 
much  thereof  as  there  remained  in  tbe 
swamp-iand  fund,  which  demand  was  refus- 
ed." At  this  time  tbe  amount  in  the  fund 
was  $1,098.09. 

The  alleged  insufficiency  of  the  facts  to 
constitute  a  cause  of  action  is  not  urged  by 
respondent,  nor  is  the  question  as  to  an  al- 
leged defect  of  parties  defendant  These 
points  will  be  deemed  waived.  Respondent 
rests  upon  tbe  claim  that  tbe  action  is  bar- 
red by  tiie  statute  of  limitations.  'J.Ue  cause 
was  here  once  before  (131  Cal.  402,  63  Pac. 
680),  and  tbe  only  statute  then  pleaded  In 
bar  was  subdivision  1,  §  338,  Code  Civ.  Proc; 
the  theory  of  defendant  then  being  that  tbe 
action  was  upon  a  liability  created  by  stat- 
ute, other  than  a  penalty  or  forfeiture.  The 
court  said:  "The  plaintiff's  cause  of  action 
herein  Is  not  founded  upon  a  liability  creat- 
ed by  statute,  but  is  based  upon  a  contract 
between  him  and  the  state,  and  is  subject 
only  to  those  provisions  of  tbe  statute  of  lim- 


itations which  are  applicable  to  causes  of 
action  arising  out  of  contractual  relations." 
No  other  statute  being  pleaded,  the  cause 
was  remanded  on  rehearing,  with  leave  to 
plaintiff  to  amend  so  as  to  obviate  the  objec- 
tion pointed  out  in  the  department  decision 
affirming  the  Judgment  01  Pac.  933.  The 
statute  requires  the  county  treasurer  to  re- 
tain all  moneys  arising  from  the  sale  of 
swamp  or  overflowed  lands,  and  place  tbe 
same  to  the  credit  of  tbe  swamp-land  fund 
of  the  county.  Section  3426,  Pol.  Code.  The 
statute  also  provides  that  when  tbe  works 
of  reclamation  are  completed,  or  when  $2 
per  acre  has  been  expended  on  such  wwks. 
and  tbe  facts  are  certified  to  the  board  of 
supervisors,  the  latter  must  certify  the  facta 
to  tbe  register  (section  8476),  and  the  regis- 
ter must  thereupon  credit  each  piirchasei 
with  payment  in  full  for  such  lands  who  Isi 
then  entitled  to  patent  The  register  must 
also  make  a  statement  to  the  county  treas- 
urer showing  tbe  amount  paid  by  each  pur- 
chaser. After  making  certain  deductions 
chargeable  against  the  swamp-iand  fund  of 
the  county  by  reason  of  moneys  drawn 
therefrom,  the  coimty  treasurer  "must  divide 
the  balance  pro  rata  among  the  original  pur- 
chasers of  the  land  or  their  assigns,  and 
must  pay  to  each  purchaser  on  demand  tbe 
amount  found  to  be  due  from  such  computa- 
tion, out  of  the  mtmeys  in  his  hands  to  tbe 
credit  of  the  swamp  land  fund  of  tbe  coun- 
ty." In  the  present  case  there  were  no 
amounts  chargeable  against  the  fund,  and 
tbe  whole  amount  paid  as  above  stated  was 
due  plaintiff  out  of  this  fund.  Except  to 
meet  demands  on  tbe  fund  provided  by  stat- 
ute (and  there  were  none  in  this  case),  there 
is  no  authority  given  to  use  tbe  fund  for  any 
purpose  except  upon  a  transfer  to  the  gen- 
erai  county  fund  by  way  of  loan.  St.  1880» 
p.  133,  c.  120.  And  when  necessary  to  re- 
pay the  amount  so  loaned,  tbe  act  author- 
ized warrants  to  be  drawn  upon  the  general 
county  fund  for  the  amount  so  loaned,  or 
any  part  thereof,  and  such  claims  become 
preferred  claims  against  that  fund,  to  be- 
paid  out  of  tbe  first  moneys  received  in  such 
fund. 

According  to  the  petition,  there  was  about 
$1,894  in  tbe  swamp-land  fund  from  the 
time  plaintiff  could  have  demanded  the  mon- 
ey up  to  the  time  (December  28,  1807)  when 
tbe  demand  was  made,  and  there  was  $1,- 
098.09  when  the  petition  was  filed.  The  bal- 
ance of  the  money  standing  to  tbe  purchas- 
er's credit  must  be  presumed  to  have  been 
in  tbe  general  fund  by  transfer,  as  there 
was  no  authority  to  make  other  disposition 
of  it  (Code  Civ.  Proc.  §  1963,  subd.  15),  and 
on  demand  it  became  tbe  duty  of  tbe  board 
of  supervisors  to  retransfer  the  money  to 
tbe  swamp-land  fund,  or  issue  warrants 
against  tbe  general  fund,  as  provided  by  tb^ 
act  of  1880,  supra. 

Appellant  contends  that  the  treasurer  holds 
tbe  money  as  trustee  of  an  express  trust. 
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and  therefore  the  statute  did  not  begin  to 
run  until  appellant's  demand  was  made,  and 
until  the  trust  Is  expressly  repudiated  the 
statute  does  not  run;  that  the  money  is  held 
in  trust,  as  is  the  land,  and  the  purchaser 
may  demand  either  at  his  pleasure.  It  is 
also  claimed  that,  if  the  treasurer  is  not  the 
trustee  of  an  express  trust,  the  demand  was 
made  within  a  reasonable  time  after  the 
right  accrued,  and  nothing  more  was  re- 
quired. The  question  then  is,  was  the  stat- 
ute of  limitations  set  in  motion  at  the  time 
when  plaintlfT  or  its  assignors  had  the  right 
to  demand  payment?  We  think  the  answer 
must  be  in  the  negative. 

The  original  grant  of  swamp  and  over- 
flowed land  by  the  general  government  to 
the  state  was  by  its  nature  and  object  a 
trust  to  bring  about  the  reclamation  of  the 
land,  although  title  to  the  land  passed  to 
the  state.  In  its  disposition  by  the  state  to 
purcliasers,  reclamation  was  contemplated; 
hence  the  machinery  for  organizing  recla- 
mation districts;  the  creation  of  a  swamp- 
land fund,  of  which  the  money  paid  by  the 
purchaser  was  a  part;  the  provisions  for 
carrying  on  the  work  of  reclamation  by  trus- 
tees or  by  the  purchasers  themselves  out  of 
this  fund;  and  for  the  repayment  to  the  pur- 
chasers the  unexpended  purchase  money  on 
completion  of  the  reclamation,  or  the  ex- 
penditure of  $2  per  acre  for  that  purpose. 
The  history  and  object  of  the  grant  and  the 
successive  state  enactments  will  be  found 
quite  fully  set  forth  in  County  of  Kings  v. 
County  of  Tulare,  11&  Cal.  609,  61  Pac.  866. 
It  was  there  held  that  the  officers  of  the 
county,  so  far  as  called  upon  to  execute  the 
law,  were  but  agents  of  the  state,  and  bad 
no  property  right  in  the  ftmd  or  In  the  land. 
The  fund  was  placed  in  the  county  treasury 
merely  to  facilitate  the  purpose  of  the  grant 
to  the  state,  which  was  to  cause  the  land 
to  be  reclaimed,  and  the  state  bad  not  trans- 
ferred Its  trust  Upon  proof  made  of  com- 
plete reclamation  to  the  Register  of  the  State 
Land  Office,  or  to  the  expenditure  of  $2  per 
acre  therefor,  the  purchaser  became  entitled 
to  a  patent,  and  It  became  the  duty  of  the 
register  to  certify  to  the  county  treasurer 
the  amoimt  paid  by  each  purchaser;  and  the 
county  treasurer  was  then  required,  after 
making  computation  of  charges  against  the 
fund,  to  "pay  to  each  purchaser,  or  his  as- 
signs, on  demand,  the  amount  found  to  be 
due  him  for  such  computation  out  of  the 
moneys  In  bis  hands  to  the  credit  of  the 
swamp  land  fund  of  the  county."  Pol.  Code, 
i  3477.  Under  the  provisions  of  the  law  the 
purchaser  acquires  an  equitable  Interest  In 
the  land  by  the  deposit  of  his  purchase  mon- 
ey, and  likewise  a  similar  interest  in  the 
swamp-land  fund,  where  his  money  is  de- 
posited, upon  doing  the  reclamation  work, 
and  it  seems  to  us  that  the  land  and  money 
are  both  held  by  the  state  in  trust  for  the 
purchaser.  This  swamp-land  fund  is  a  spe- 
cial fund,  separate  from  all  other  funds  of 


the  state  or  county,  which  became  vested  in 
the  state  upon  payment  by  the  purchaser. 
The  state  agreed,  however,  on  certain  cwi- 
dltlons,  not  only  to  convey  the  title  to  the 
land  to  the  purchaser,  but  to  restore  to  him 
the  purchase  money  In  the  event  of  his  re- 
claiming the  land.  It  was  not  the  purpose 
of  the  law  that  the  state  should  profit  pe- 
cuniarily by  the  transaction.  The  main  ob- 
ject was  to  cause  the  land  to  be  reclaimed, 
and  to  bring  otherwise  profitless  land  under 
cultivation,  and  make  it  productive  and  hab- 
itable. The  state  could  retain  the  money 
only  upon  failure  of  the  purchaser  to  do  what 
the  law  required  of  him,  which,  when  done, 
entitied  him  not  only  to  a  patent  to  the  land, 
but  a  return  of  the  money  paid  whenever  h« 
might  apply  for  it. 

An  act  of  Congress  Imposed  a  direct  tax 
upon  certain  property,  and  provided  that  in 
case  of  sale  the  surplus  of  the  proceeds 
"shall  be  paid  to  the  owner  of  the  property," 
and,  If  not  paid,  "shall  be  deposited  In  the 
Treasury  of  the  United  States,  to  be  there 
held  for  the  use  of  the  owner,  or  his  legal 
representative,  until  he  or  they  shall  make 
application  therefor  to  the  Secretary  of  the 
Treasury,  who,  upon  such  application,  shall, 
by  warrant  on  the  treasury,  cause  the  same 
to  be  paid  to  the  applicant."  Suit  was 
brought  in  the  Court  of  Claims,  and  the  bar 
of  the  statute  of  limitations  was  pleaded. 
The  court  held  that  the  law  imposing  the  tax 
fixed  no  limit  of  time  within  which  the  ap- 
plication should  be  made,  and  the  secretary 
was  not  authorized  to  fix  a  limit;  that  the 
government  held  the  money  as  trustee;  and 
that  the  statute  did  not  begin  to  run  against 
the  cestui  que  trust  until  the  trustee  had 
unequivocally  repudiated  the  trust  U.  S. 
V.  Taylor,  104  U.  S.  216,  26  L.  Ed.  721.  A 
gas  company  contracted  with  the  municipal- 
ity to  furnish  gas  to  the  dty,  "and  was  to 
be  paid  ten  cents  on  the  $100,  the  tax  levied 
for  lighting  purposes,  whenever  said  taxes 
were  collected."  In  a  suit  by  the  company, 
the  city  pleaded  the  statute  of  limitations. 
It  was  held  that  the  tax  was  levied  for  a 
specific  purpose.  In  pursuance  of  a  lawful 
contract  made  by  the  city,  and  the  gas  com- 
pany became  the  equitable  owner  of  those 
taxes.  The  charter  made  it  the  duty  of  the 
commissioners  of  the  taxing  district  to  dis- 
burse taxes  for  the  purpose  for  which  they 
were  levied,  and  a  creditor  could  look  only 
to  the  particular  tax  levied.  The  court  said: 
"We  are  therefore  of  the  opinion  that,  in 
view  of  the  provisions  of  this  charter,  the 
commissioners  are  made  express  trustees  of 
those  taxes.  The  board  of  commissioners 
constitutes  an  agency  or  instrumentality  of 
the  taxiug  disti-ict,  and  the  plea  of  the  stat- 
ute of  limitations  Is  unavailing  as  a  defense 
to  the  city."  Memphis  Gaslight  Co.  v.  Mem- 
phis, 93  Tenn.  612,  30  S.  W.  25.  A  statute 
of  Maine  provided  for  equalizing  the  burden 
of  war  debts  of  the  towns  in  the  state  by 
a  limited  assumptioil  on  the  part  of  the  state. 
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It  was  provided  that  where,  in  the  process 
of  equalizing  bounties,  a  town  had  received 
a  surplus  over  what  It  had  expended,  this 
surplus  should  belong  to  the  soldiers  who 
served  on  the  town's  quota  without  receir- 
ing  any  bounty  therefrom.  The  court  held 
that  this  legislation  constituted  an  express 
trust,  and  the  statute  of  limitations  did  not 
begin  to  run  in  favor  of  the  town  until  dis- 
avowed by  it;  that  mere  delay  on  the  part 
ot  the  soldier  In  demanding  payment  after 
his  share  became  payable  did  not  bar  his 
right  of  recovery.  McOulre  v.  Llnnens,  74 
M&  344.  The  controlling  principle  of  these 
cases  appears  applicable  to  the  case  now 
here,  and  warrants  us  In  holding  that  the 
statute  of  limitations  does  not  stand  In  the 
way  of  paying  the  plaintiff's  claim.  We  find 
notliing  in  what  was  said  in  the  case  when 
here  before,  nor  in  Carpenter  v.  S.  F.  Sav- 
ings Union,  128  Cal.  516,  61  Pac.  92,  con- 
trary to  this  view.  In  the  latter  case  no  ques- 
tiou  arose  as  to  the  statute  of  limitations. 

It  is  advised  that  the  Judgment  be  re- 
versed, with  directions  to  overrule  the  de- 
murrer. 

We  concur:    GEAY,  C;    COOPEB,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  reversed,  with  di- 
rections to  overrule  the  demurrer:  ANGEL- 
LOITI,  J.;    SHAW,  J.;    VAN  DYKE,  J. 
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PEOPLE  V.   NUNLET.     (Cr.  1,053.)* 
(Supreme  Court  of  California.    March  10, 1004.) 

CRIUINAI,  LAW  —  EXAMINING  TRIAL— SHOBT- 
HAND  BEPOBTER — QUALIFICATION — NECESSITT 
OP  OATH — JURORS — BIAS— EVIDENCE — REPUTA- 
TION  FOB  TRUTH  AND  VEBACITT— REBUTTAL. 

1.  Where  the  tenth  day  after  an  examining 
trial  before  a  magistrate  was  Sunday,  the  filing 
of  the  transcript  of  the  shorthand  notes  of  the 
testimony  on  the  following  Monday  was  within 
10  days,  as  required. 

2.  Under  Pen.  Code,  §  869,  providing  that  the 
magistrate  before  whom  an  examining  trial  is 
held  may  appoint  a  shorthand  reporter  to  take 
down  the  evidence,  it  is  not  necessary  that  there 
should  be  a  preliminary  showing  aa  to  the  qual- 
ification of  the  person  appointed,  especially 
where  the  mngistrnte  linows  the  person  appoint- 
ed to  be  competent,  and  there  is  no  objection  on 
tlie  ground  of  incompetency. 

3.  Neither  is  it  necessary  that  the  person  ap- 
pointed be  the  oiBcial  reporter  of  any  court. 

4.  A  person  is  not  rendered  incompetent  as 
snch  stenographer  by  lieing  an  employs  of  the 
district  attorney. 

5.  It  is  not  necessary  that  the  stenographer 
he  sworn ;  Code  Civ.  Proc.  f  270,  relative  to  the 
oath  to  be  taken  by  the  reporter  of  the  superior 
ooart,  having  no  application. 

6.  Denial  of  defendant's  request  for  the  ap- 
pointment of  a  shorthand  reporter  to  take  down 
evidence,  objections,  and  rulings  upon  the  hear- 
ing of  a  motion  to  set  aside  the  information 
was  not  prejudicial. 

7._  Where  tlie  evidence  warrants  the  court  in 
finding  that  a  juror's  impression  concerning  the 
case  is  entirely  founded  on  public  rumor  and 

•Rehearing  denied  April  9,  1904. 

f  7.  See  Jury,  vol.  31,  Cent.  Dig.  {9  461,  471,  475. 


Statements  in  public  journals,  and  tliat  he  can 
and  will  act  fairly,  a  challenge  for  actual  bias 
Is  properly  overruled. 

8.  Where  defendant  In  a  criminal  case  showed 
that  his  general  reputation  for  truth  and  vor- 
acity was  good  in  the  place  where  he  resided, 
rebuttal  evidence  that  nis  reputation  in  that 
respect  was  bad  in  a  town  12  miles  distant, 
where  be  had  lived  2 14  years  before,  was  prop- 
erly admitted. 

9.  In  a  criminal  trial,  it  was  not  an  abuse 
of  discretion  to  allow  the  sheriff,  who  was  also 
a  witness  for  the  state,  to  remain  in  the  court- 
room during  trial. 

10.  In  a  prosecution  for  horse  theft,  testimony 
that  a  saddle  found  in  defendant's  house  re- 
sembled the  saddle  that  was  on  the  stolen  horse 
when  defendant,  riding  the  horse,  called  at  wit- 
ness' house,  was  properly  admitted. 

11.  Allowing  leading  questions  is  within  the 
trial  court's  discretion. 

Department  1.  Appeal  from  Superior 
Court,  San  Joaquin  County;  W.  B.  Nutter, 
Judge. 

E.  J.  Nunley  was  convicted  of  grand  lar- 
ceny, and  appeals.    Affirmed. 

Max  Grimm  and  H.  R.  McNoble,  for  ap- 
pellant U.  S.  Webb,  Atty.  Gen.,  and  Geo.  F. 
McNoble,  Asst  Dlst.  Atty.,  for  the  People. 

ANGELIiOTTI,  J.  Defendant  was  in- 
formed against  for  the  crime  of  grand  larceny, 
viz.,  the  stealing  of  a  horse,  and,  having  been 
convicted  thereof,  was  adjudged  to  suffer 
imprisonment  in  the  State  Prison  for  the  term 
of  10  years.  He  appeals  from  the  Judgment 
and  an  order  denying  bis  motion  for  a  new 
trial. 

1.  It  is  claimed  that  the  trial  court  erred  in 
denying  defendant's  motion  to  set  aside  the 
information.  The  ground  stated  in  support 
of  the  motion  was,  so  far  as  is  material  here, 
that  prior  to  the  filing  of  the  information  the 
defendant  had  not  been  legally  held  to  an- 
swer by  a  magistrate,  in  that,  first,  the  magis- 
trate did  not  reduce  to  writing,  as  a  deposi- 
tion, the  testimony  taken  on  the  preliminary 
examination,  a  demand  having  been  made 
apou  Iilm  so  to  do  by  defendant;  second,  that 
the  magistrate  refused  defendant's  request  to 
appoint  a  shorthand  reporter  to  take  down 
the  testimony  and  proceedings,  but  granted 
the  request  of  the  district  attorney  to  appoint 
Edwin  S.  Parker,  stenographer  in  the  em- 
ploy of  said  district  attorney,  to  take  down 
and  transcribe  the  same;  and,  third,  that  said 
"pretended"  shorthand  reporter  did  not  tran- 
scribe into  longhand  writing  his  said  short- 
iiand  notes,  and  certify  and  file  the  same 
within  tlie  time  required  by  law.  Without 
conceding  that  the  failure  to  file  the  transcript 
of  testimony  with  the  clerk  of  the  superior 
court  witliin  10  days  from  the  day  on  which 
the  order  holding  the  defendant  to  answer 
was  made  could  Justify  an  order  setting  aside 
the  information,  the  objection  that  it  was  not 
so  filed  Is  fully  answered  by  the  evidence 
showing  that  it  was  filed  on  Monday,  March 
16,  1903;  the  defendant  having  been  held  to 
answer  on  March  5,  1003.  March  15,  1903, 
fell  on  Sunday,  and  the  transcript  filed  on  the 
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next  day  was  therefore  filed  within  the  time 
prescribed  by  law.  As  to  the  other  obJectionB, 
it  appeared  that  the.  defendant  demanded  that 
the  testimony  taken  at  the  examination  be 
reduced  to  writing,  and  that  the  magistrate 
appoint  a  shorthand  reporter  to  take  down  the 
testimony  and  proceedings  in  shorthand.  The 
magistrate,  upon  the  request  of  the  district 
attorney,  thereupon  made  an  order  appointing 
Edwin  S.  Parker,  a  stenographer,  to  take 
down  the  testimony  and  proceedings  in  short- 
hand, and  transcribe  the  same,  if  necessary. 
Such  testimony  and  proceedings  were  taken 
down  in  shorthand  by  said  Parker,  and  the 
longhand  transcript  thereof,  regularly  certified 
by  him,  filed  in  the  o£Bce  of  the  clerk  of  the 
superior  court.  Defendant's  contention  in  this 
regard  appears  to  be  that  the  magistrate  err- 
ed In  refusing  to  sustain  bis  objections  to 
the  appointment  of  Parker,  and  in  refusing 
to  hear  testimony  In  support  thereof.  It  was 
not  claimed  that  Parker  was  not  a  competent 
shorthand  reporter.  The  objection  made  to 
Us  appointment  was  not  that  he  was  not  a 
competent  shorthand  reporter,  but  simply  that 
he  had  not  been  shown  to  be  such,  and,  fur- 
ther, that  he  was  not  the  official  reporter  of 
any  court,  had  not  been  shown  to  possess  the 
qualifications  of  an  ofiicial  reporter,  and  that 
he  was  an  employ^  of  the  district  attorney. 
It  was  not  a  pi-erequlsite  to  the  appointment 
of  a  shorthand  reporter  by  the  magistrate  un- 
der the  provisions  of  section  869,  Pen.  Code, 
that  there  should  be  an  aifirmative  showing 
as  to  his  qualifications,  especially  in  view  of 
the  statement  made  by  the  magistrate  that  he 
knew  said  Parker  to  be  a  competent  short- 
hand reiwrter,  and  in  view  of  the  further 
fact  that  It  was  not  claimed  that  he  did  not. 
In  fact,  possess  the  necessary  quaUflcations. 
Nor  was  it  necessary  that  the  person  so  ap- 
pointed by  the  magistrate  should  be  the  of- 
ficial reporter  of  any  court.  People  v.  Mcln- 
tyre,  127  Cal.  423,  426,  59  Pac.  779.  It  was 
held  in  People  v.  Mclntyre,  supra,  that  there 
is  nothing  in  the  law  expressly  requiring  that 
such  a  reporter  shall  possess  the  quaUflcations 
prescribed  for  reporters  of  the  superior  court, 
and  that  section  270,  Code  Civ.  Proc,  relating 
to  such  qualifications,  applies  exclusively  to 
superior  courts.  It  is  not  necessary  for  us  to 
go  as  far  as  that  in  this  case,  as  it  was  not 
claimed,  as  already  shown,  that  Parker  did 
not.  In  fact,  possess  such  qualifications.  The 
mere  fact  that  the  reporter  was  an  employ^  of 
the  district  attorney  could  not  operate  as  a 
disqualification.  It  was  not  alleged  in  the 
statement  of  objections  that  he  was  in  the 
slightest  degree  prejudiced  or  biased.  It  thus 
appears  that  no  valid  objection  was  made  to 
the  appointment  of  Parker,  and  therefore 
there  was  no  necessity  for  the  taking  of  evi- 
dence in  support  of  such  objections.  It  was 
further  urged  on  the  motion  to  set  aside  the 
Information  that  said  Parker  "was  not  sworn 
at  said  preliminary  examination,  nor  at  all,  to 
correctly  and  truly  take  down  In  shorthand, 
and  transcribe  the  same.  If  necessary,   the 


testimony  and  proceedings  in  said  case  at  said 
preliminary  examination."  This  objection 
was  supported  by  the  uncontradicted  state- 
ment of  defendant,  contained  in  bis  affidavit 
in  support  of  his  motion.  In  reply  to  this  con- 
tention, it  is  sufficient  to  say  tliat  it  has  been 
held  by  this  court  that  the  statute  does  not 
require  that  the  shorthand  reporter  appointed 
by  a  magistrate  under  the  provisions  of  sec- 
tion 869,  Pen.  Code,  shall  be  sworn.  People 
V.  Riley,  75  Cal.  98,  101,  16  Pac.  644.  The 
provision  of  the  Code  of  Civil  Procedure  rela- 
tive to  the  oath  to  be  taken  by  the  reporter 
of  the  superior  court  (section  270)  is  not  ap- 
plicable in  the  case  of  the  shorthand  reporter 
appointed  by  a  magistrate.  People  v.  Mcln- 
tyre, supra.  We  perceive  no  reason  why  the 
transcript  of  Parker,  written  out  in  longhand, 
certified  by  him  as  being  a  correct  statement 
of  the  testimony  and  proceedings,  and  filed 
with  the  clerk,  was  not  prima  facie  a  correct 
statement  of  the  testimony  and  proceedings, 
and  available  for  use  by  the  defendant  as 
such.  Pen.  Code,  §  868,  subd.  5.  The  motion 
to  set  aside  the  informatton  was  properly  de- 
nied. 

2.  Upon  the  hearing  of  the  motion  to  set 
aside  the  Information,  defendant's  counsel  re- 
quested the  court  to  appoint  a  shorthand  re- 
porter to  take  down  the  evidence,  objections, 
and  rulings,  which  request  was  by  the  court 
denied.  Waiving  all  other  considerations,  we 
cannot  see  how  the  defendant  could  possibly 
have  been  prejudiced  by  this  ruling. 

3.  No  error  was  committed  in  disallowing 
the  challenge  for  alleged  actual  bias  to  the 
juror  Sharp.  The  evidoice  was  sufficient  to 
warrant  the  court  in  finding  that  the  "impres- 
sion" of  the  juror  was  entirely  founded  upon 
public  rumor  and  statements  in  public  jour- 
nals, and  that  he  could  and  would  act  impar- 
tially and  fairly  upon  the  matters  to  be  sub- 
mitted to  him.  Pen.  Code,  §  1076;  People  v. 
Owens,  123  Cal.  482,  487,  56  Pac.  251. 

4.  We  find  no  error  in  the  rulings  of  the 
coiwt  relating  to  the  evidence  given  by  wit- 
nesses called  by  the  district  attorney  upon  the 
question  of  the  general  reputation  of  the  de- 
fendant for  truth,  honesty,  and  integrity.  The 
defendant  had  Introduced  evidence  tending  to 
show  that  his  reputation  in  tiiose  respects  was. 
good  in  the  community  in  which  he  lived.  He 
was  then  residing  in  the  city  of  Stockton. 
He  had,  2  or  2%  years  prior  thereto,  lived 
near  Lodi,  a  place  in  the  same  county,  only 
about  12  miles  distant  from  Stockton.  It  can- 
not be  held  that  it  was  error  to  admit  in  evi- 
dence in  rebuttal  the  testimony  of  witnesses 
living  in  and  near  Lodi  as  to  his  general  repu- 
tation in  the  community  In  which  he  had  so 
recentiy  lived,  in  the  respects  mentioned.  The 
evidence  introduced  by  him  on  this  subject 
was  introduced  for  the  purpose  of  proving 
that  he  was  a  man  of  good  character,  and 
there  was  in  the  evidence  of  the  rebuttal  wit- 
nesses for  the  prosecution  no  such  remoteness, 
of  time  or  place  as  to  render  it  Incompetent 

Several  other  rulings  are  complained  of. 
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but  we  find  none  requiring  extended  comment. 
It  cannot  be  held  tliat  the  court  abused  its 
discretion  in  aliening  tbe  sheriff  of  the  coun- 
ty, who  was  a  witness  for  the  prosecution,  to 
remain  in  the  courtroom  during  the  trial.  It 
was  not  error  to  allow  the  witness  Zimmer- 
man to  testify  that  the  saddle  found  in  the 
defendant's  house  resembled  In  appearance 
the  saddle  that  was  on  the  horse  that  defend- 
ant was  riding  when  he  called  at  Zimmer- 
man's house,  which  horse,  the  prosecution 
claimed,  was  the  stolen  animal  Twx>  ques- 
tions aslied  by  the  prosecution  were  objected 
to  as  leading.  If  it  be  conceded  that  they 
were  leading,  the  answer  is  that  this  Is  a  mat- 
ter within  the  discretion  of  the  trial  court, 
and  no  abuse  of  that  discretion  is  apparent 
No  prejudicial  error  can  be  perceived  in  the 
admission  in  evidence  of  the  coat  worn  by  the 
defendant  at  the  time  of  his  arrest,  and  the 
saddle  found  in  defendant's  house  was  suf- 
ficiently connected  by  the  evidence  with  the 
defendant  and  the  case  to  entitle  it  to  be  ad- 
mitted In  evidence.  The  motion  to  stril{:e  out 
all  of  the  evidence  of  the  witness  McCulloch 
on  the  ground  that  it  was  hearsay  was  prop- 
erly denied,  for  little,  if  any,  of  such  evidence 
was  open  to  that  objection. 

The  Instructions  of  the  trial  court  fully  and 
fairly  declared  the  law  applicable  to  the  case. 
The  portion  of  defendant's  requested  instruc- 
tion 22,  stricken  out  by  the  court,  was  sub- 
stantially covered  by  other  instructions  given. 
There  was  no  foundation  in  the  evidence  for 
defendant's  requested  Instruction  27,  and  the 
modification  thereof  incorporated  nothing 
prejudicial  to  his  case.  There  was  no  founda- 
tion In  the  evidence  for  defendant's  requested 
instruction  "b,"  and  his  requested  instruction 
"d"  did  not  correctly  state  the  law.  Instruc- 
tion 26  given  by  the  court  substantially  in- 
cluded all  of  his  requested  instruction  26  that 
the  court  could  properly  give,  and  there  was 
no  error  in  the  giving  of  the  thirtieth  instruc- 
tion. 

There  was  no  error  committed  by  the  court 
in  its  rulings  relative  to  the  argument  of  the 
district  attorney,  and  the  evidence  was  suf- 
ficient to  support  the  verdict. 

The  Judgment  and  the  order  are  affirmed. 

We  concur:    SHAW,  J.;   VAN  DYKE,  J. 
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COHEN  V.  LA  CANADA  LAND  &   WATER 
CO.  et  al.  (L.  A.  1,207.) 

(Supreme  Court  of  California.    March  9,  1004.) 

WATERS     AND     WATER     COURSES— PERCOLATING 
WATERS— BIGHT   TO    USE— DIMINUTION 
OF  OTHERS'   SUPPLY. 

1.  In  an  action  for  deprivation  of  water,  it  Is 
sufficient  for  plaintiff  to  show  that  defendant's 
wrongful  acts  actually  deprived  plaintiff  of  wa- 
ter, to  the  use  of  which  he  is  legally  entitled ; 
and,  if  these  acts  consisted  of  sub-surface  ex- 
cavations, it  is  not  necessary  for  plaintiff  to 
■how  that  a  well-defined  subterranean  stream 


had  been  intercepted,  or  to  show  the  particular 
subterranean  conditions  which  were  disturbed, 
provided  it  clearly  appears  that  defendant's  acts 
caused  the  destruction  or  diminution. 

2.  The  right  of  a  landowner  to  use  water  per- 
colating therein  is  a  right  only  to  a  reasonable 
use  thereof  for  the  benefit  and  enjoyment  of 
bis  land,  and  does  not  include  the  right,  by 
excavations,  to  diminish  the  flow  of  water  to 
others,  where  the  diversion  is  not  for  a  reason- 
able use  on  his  own  land. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  D.  K.  Trask, 
Judge. 

Action  by  EmlUe  G.  Cohen  against  La  Can- 
ada Land  &  Water  Company  and  others. 
From  a  Judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  she  appeals.  Re- 
versed. 

Montgomery  &  Earle  and  Alfred  H.  Cohen, 
for  appellant  Anderson  &  Anderson  and  W. 
S.  Wright  for  respondents. 

McFARLAND,  J.  This  is  an  action  to 
have  it  adjudged  that  plaintiff  is  entitled  to 
the  use  of  certain  water,  to  recover  damages 
for  alleged  diversion  thereof,  and  to  enjoin 
defendants  from  diverting  same;  and  the 
main  issue  in  the  case  Is  whether  or  not  the 
defendants  had  the  right  to  destroy  or  mate- 
rially diminish  the  flow  of  water  from  cer- 
tain flowing  springs  belonging  to  plaintiff 
by  means  of  tunnels  dug  by  defendants  near 
and  under  said  springs.  The  judgment  of 
the  court  below,  although  nominally  in  favor 
of  plaintiff  as  to  some  matters,  was  substan- 
tially In  favor  of  defendants  on  the  said 
main  issue.  Plaintiff  appeals  from  the  judg- 
ment and  from  an  order  denying  her  motion 
for  a  new  trial. 

At  the  time  of  the  commencement  of  the 
action,  and  at  the  time  of  the  alleged  wrong- 
ful acts  of  defendants,  plaintiff  was,  and  for 
many  years  prior  thereto  she  and  her  pre- 
decessors In  interest  had  been,  the  owner 
of  certain  described  land  through  which  there 
runs  a  ravine  or  cafion  called  "Suover  CaQ- 
on."  This  land  is  to  a  large  extent  agricul- 
tural in  character,  and  has  been  cultivated 
by  plaintiff  and  her  predecessors  In  orchards, 
etc.;  and  upon  it  they  have  a  large  house, 
called  "Gould's  Castle,"  with  flower  gardens, 
ornamental  trees,  etc.  In  Snover  CaQon 
there  flows  a  small  stream  of  natural  water 
which  was  used  by  her  and  bar  predecessors 
to  Irrigate  their  orchards,  and  which  Is  neces- 
sary to  their  maintenance,  and  for  domestic 
purposes  at  such  bouse.  This  stream  is  fed 
to  a  considerable  extent  by  certain  flowinR 
springs,  some  of  them  along  the  thread  of 
the  stream,  and  others  a  little  al)ove  in  the 
banks,  the  waters  of  which  flow  in  a  well- 
delined  stream  down  Into  the  cafion.  These 
springs,  or  at  least  most  of  them,  are  situat- 
ed a  little  above  the  upper  line  of  plaintiff's 
land.  But  about  1801,  when  the  land  on 
which  they  are  situated  was  United  States 
unappropriated  public  land,  plaintiff's  prede- 
cessors   appropriated    the    •waters    of    the 
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springs,  and  carried  tbem  by  pipes,  etc.,  to 
the  said  house  and  orchard,  and  used  them 
there  for  domestic  and  irrigating  purposes. 
The  court  found  that  such  appropriation  had 
been  made,  and  had  not  been  abandoned, 
and  that  "plaintiff  Is  entitled  to  use  all  of  the 
"^vater  flowing  from  said  springs,  or  that  may 
hereafter  flow  from  said  springs,  or  that 
may  flow  In  any  stream  down  Snover  Cation, 
and  defendants  are  not  entitled  to  use  of 
such  water  flowing  from  said  springs,  or  that 
may  flow  in  said  stream."  In  the  latter  part 
of  1898  and  the  early  part  of  189&  the  defend- 
ants went  upon  the  land  wbete  these  springs 
are,  with  the  consent  of  those  who  then  own- 
ed that  land,  and  dug  several  tunnels  at, 
near,  and  under  said  springs;  and  the  effect 
of  these  tunnels  clearly  was  to  entirely  dry 
up  some  of  the  springs,  and  to  greatly  di- 
minish the  flow  of  water  from  the  others. 
The  water  obtained  by  defendants  by  and 
through  these  tunnels  is  not  used,  nor  intend- 
ed to  be  used,  by  them  for  the  benefit  of  the 
land  on  which  the  tunnels  iwere  dug,  but  is 
taken  to  other  and  nonriparlan  lands  for  sale. 
The  court  found  "that  part  of  said  waters 
which  were  developed  in  said  tunnels  would, 
except  for  said  tunnels,  find  Its  way  by  some 
unknown  subterranean  means  to  said 
springs,  and  be  discharged  therefrom."  But 
It  also  found  that  "neither  of  said  tunnels 
Intercepted  any  known  stream  of  water  run- 
ning In  any  deflned  channel,"  and  "that  said 
springs  are  not,  nor  is  either  of  them,  fed 
by  any  known  stream  running  In  a  deflned 
clianner';  and  for  these  reasons  the  court 
held,  in  substance,  that  the  loss  to  plaintiff 
consequent  upon  the  destruction  of  the 
springs,  or  the  diminution  of  the  quantity  of 
w^ater  flowing  therefrom  caused  by  defend- 
ants' tunnels,  was  damnum  absque  injuria, 
and  without  remedy.  This  view  taken  by 
the  learned  Judge  of  the  court  below,  no 
doubt,  was  to  a  great  extent  Justified  by 
the  somewhat  uncertain  condition  of  the  law 
on  the  subject  at  the  time  of  the  trial  of  this 
cause.  There  was  then  considerable  author- 
ity to  the  point  that  underground  water,  not 
.shown  to  be  in  the  form  of  a  subterranean 
"stream,"  but  merely  "percolating,"  was  a 
part  of  the  soil,  and  could  be  removed  by 
the  owner  of  the  land,  at  his  pleasure,  with- 
out consideration  of  the  adjoining  proprie- 
tors, although  there  was  not  much  authority 
to  the  point  that  he  could  take  it  entirely 
away  from  the  land  for  commercial  purposes 
elsewhere.  But  since  the  trial  of  the  cause 
In  the  court  below  it  has  been  definitely  set- 
tled by  this  court,  In  Katz  v.  Walklnsha-n-, 
74  Pac.  76C,  and  subsequent  cases,  that  the 
question  whether  one  can  maintain  an  ac- 
tion for  deprivation  of  the  use  of  the  water 
by  the  act  of  another  does  not  depend  upon 
the  fact  that  the  deprivation  was  caused  by 
the  tapping  or  intercepting  of  a  known 
stream  running  In  a  deflned  channel,  either 
on  the  surface  or  underground.    In  such  an 


action  it  is  Bnffident  for  the  plaintiff  to  show 
that  wrongful  acts  of  the  defendant  com* 
plained  of  did  actually  deprive  plaintiff  of 
water  to  the  use  of  which  he  was  legally  en- 
titled; and,  if  these  acts  consisted  of  sub- 
surface excavations,  It  Is  not  necessary  for 
the  plaintiff  to  show  that  a  well-defined  sub- 
terranean stream  had  been  Intercepted,  or  to 
show  the  particular  subterranean  conditions 
which  were  disturbed,  provided  it  clearly  ap- 
pears that  the  acts  of  the  defendant  caused 
the  destruction  or  diminution.  And  it  has 
been  established  by  these  cases  that  the 
right  of  an  owner  of  land  to  use  water  per- 
colating therein  is  a  right  only  to  a  reasona- 
ble use  thereof  for  the  benefit  and  enjoy- 
ment of  bis  land,  and  subject  to  the  maxim, 
"Sic  utere,"  etc.,  and  does  not  include  the 
right,  by  excavations,  to  diminish  the  flow 
of  water  to  others,  where  the  diversion  is  not 
for  a  reasonable  use  on  his  own  land.  It 
•would  be  useless  to  restate  the  principles 
and  reasoning  by  which  these  conclusions  are 
established.  They  are  fully  stated  in  both 
the  opinions  in  Katz  v.  Walklnshaw— the  one 
by  Temple,  J.  (70  Pac.  663),  and  the  other 
by  Shaw,  J.  (74  Pac.  766).  In  the  recent 
case  of  McCllntock  v.  Hudson,  74  Pac.  849, 
the  facts  there  being  very  similar  to  the  case 
at  bar,  the  subject  is  again  somewhat  elabo- 
rately discussed;  and  the  court,  among  other 
things,  said:  "The  case  of  Katz  v.  Walkln- 
shaw, decided  November  28,  1903  [74  Pac. 
766],  establishes  a  rule  with  respect  to  wa- 
ters percolating  in  the  soil  which  makes  It, 
to  a  large  extent,  immaterial  whether  the 
■vraters  in  this  land  were  or  were  not  a  part 
of  an  underground  stream,  provided  the  fact 
be  cstabllslied  that  their  extraction  from  the 
ground  diminished  to  that  extent,  or  to  some 
substantial  extent,  the  waters  flowing  In  the 
stream.  By  the  principles  laid  down  In  that 
case,  it  Is  not  lawful  for  one  owning  land 
bordering  upon  or  adjacent  to  a  stream  to 
make  an  excavation  in  bis  land  in  order  to 
Intercept  and  obtain  the  percolating  water, 
and  apply  such  water  to  any  use  other  than 
Its  reasonable  use  upon  the  land  from  which 
it  is  taken,  if  he  thereby  diminishes  the 
stream,  and  causes  damage  to  parties  having 
riglits  in  the  water  there  flowing."  As  the 
court  below  decided  this  case  upon  a  theory 
opposed  to  the  one  above  stated,  it,  no  doubt, 
did  not  consider  Itself  called  upon  to  be  very 
careful  about  making  findings  which  would 
have  been  necessary  to  a  Judgment  upon 
plalntifT's  theory;  and  the  findings  are  not 
full  and  specific  enough  to  warrant  this  court 
In  ordering  a  Judgment  for  plaintiff.  We 
can  therefore  only  render  a  Judgment  of  re- 
versal. It  will  be  the  duty  of  the  court  be- 
low to  find  specifically  to  what  extent,  un- 
der the  views  of  the  law  hereinbefore  ex- 
pressed, the  defendants  hare  by  their  said 
tunnels  and  excavations  diminished  the  flow 
of  the  water  through  the  said  spring!),  and  to 
render  Judgment  In  favor  of  plaintiff  for  such 
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damagea  and  Injunction  as  the  facts  found 
may  show  to  be  proper. 

The  Judgment  and  order  appealed  from 
are  reversed. 

We  concur:  LORIGAN,  J.;  ElENSHAW,  J. 


142  Cal.  4U 

PEOPLE  V.  BAILEY.     (Cr.  1,045.) 
(Supreme  Court  of  California.    March  9,  1904.) 

8TATUT0BY  RAPE  —  INSTBUCTION8 — EXCI.USIOH 
OF  ATTEMPT— NECESSITY  Oi"  BEQTJESTED  IN- 
STRUCTION— INFORMATION  —  ALLEOATIONB  OF 
FORCE  AND  VIOLENCE. 

1.  A  defendant,  in  a  prosecution  for  statu- 
tory rape,  cannot  complain  of  the  court's  failure 
to  instruct  that  he  might  be  convicted  of  an 
attempt  merely,  where  he  did  not  request  such 
instruction. 

2.  An  information  for  statutory  rape  need 
not  contain  avermeuts  of  force,  violence,  or 
want  of  consent. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Carroll  Cook,  Judge. 

James  Bailey  was  convicted  of  statutory 
rape,  and  appeals.    Affirmed. 

Robert  Ash,  for  appellant  XJ.  8.  Webb, 
Atty.  Gen.,  J.  C.  Daly,  Dep.  Atty.  Gen.,  and 
Levis  F.  Byington,  Dlst.  Atty.,  for  the  Peo- 
ple. 

McFARLAND,  J.  The  defendant  was 
charged  with  the  crime  of  rape,  alleged  to 
have  been  committed  by  willfully,  felonious- 
ly, etc.,  having  sexual  Intercourse  with  a  fe- 
male child  under  the  age  of  16  years,  and 
was  found  "guilty  as  charged  In  the  informa- 
tion." He  appeals  from  the  Judgment,  and 
from  an  order  denying  bis  motion  for  a  new 
trial. 

Among  the  points  made  by  appellant  for  a 
reversal,  there  Is  really  only  one  which  calls 
for  special  notice;  and  it  arises  out  of  that 
part  of  the  charge  of  the  court  to  the  Jury 
which  deals  with  the  form  of  their  verdict 
and  the  offenses  of  which  he  might  be  con- 
victed under  the  information.  In  this  part 
of  the  charge  the  court  told  the  Jury,  sub- 
stantially, that  because  the  word  "assault" 
was  not  In  the  Information  the  defendant 
conld  not  be  convicted  of  an  assault  with  In- 
tent to  commit  rape,  and  then  proceeds  to 
the  following:  "Therefore,  under  this  In- 
formation, there  will  be  but  two  verdicts, 
either  of  which  you  can  render.  The  first  Is, 
•We,  the  Jury,  find  the  defendant  guilty,  as 
charged  in  the  Information.'  The  second  is, 
■We,  the  Jury,  find  the  defendant  not  guil- 
ty.' "  We  need  not  consider  that  part  of  the 
charge  In  which  the  Jury  were  told  that  there 
could  not  be  a  conviction  of  "assault"  with 
Intent,  etc.,  because  the  appellant  himself 
had  asked  a  written  instruction  that  "the 
defendant  cannot  be  convicted  of  an  assault 
with  Intent  to  commit  rape,"  and  the  instruc- 
tion was  marked:  "Refused.  Covered  by 
Charge."  However,  the  question  Is  still  pre- 
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sented  whether  or  not  It  was  reversible  error 
to  preclude  the  Jury  from  finding  a  verdict 
of  guilty  of  an  "attempt"  to  commit  rape, 
under  section  11B9  of  the  Penal  Code.  We 
think  that  It  has  been  established  by  former 
decisions  of  this  court  that  a  Judgment  will 
not  be  reversed  because  the  trial  court  had 
not  Instructed  as  to  a  lesser  crime.  Included 
in  the  greater  one  charged,  unless  the  defend- 
ant had  requested  that  the  Jury  be  so  In- 
structed. In  People  v.  Franklin,  70  Cal.  641, 
11  Pae.  797,  which  was  frequently  referred 
to  approvingly  In  other  cases,  the  court  said: 
"If  defendant  wanted  the  attention  of  the 
Jury  specifically  called  to  each  of  the  lesser 
crimes  necessarily  Included  in  the  charge  set 
out  in  the  Information,  he  should  have  re- 
quested the  court  to  do  so,  which  he  doe» 
not  appear  to  have  done."  In  People  v.  Bar- 
ney, 114  Cal.  554,  47  Pac.  41,  the  court  said: 
"It  Is  objected  that  the  Jury  might  have 
found  the  defendant  guilty  of  a  simple  as- 
sault, and  that  the  court  erred  In  not  so  In- 
structing. The  objection  Is  not  well  taken 
for  two  reasons:  *  •  •  (2)  If  the  defend- 
ant wanted  the  attention  of  the  Jury  specific- 
ally called  to  the  lesser  offense  of  simple  as- 
sault, he  should  have  requested  the  court  to 
do  so,  which  he  does  not  appear  to  have  done. 
People  V.  Franklin,  70  Cal.  641  [11  Pac.  797]; 
People  V.  Guldlce,  73  Cal.  226  [15  Pac.  44]." 
In  People  v.  Wilson,  135  Cal.  331,  67  Pac. 
322,  the  same  iwlnt  arose,  and  the  court  said: 
"If  defendant  desired  an  instruction  as  to  the 
lesser  offenses,  he  should  have  asked  it."  In 
People  V.  McNutt,  93  Cal.  C58,  29  Pac.  243, 
the  court  said:  "It  would  be  unfair  and  un- 
just to  the  people  and  the  court  to  reverse  a 
Judgment  and  order  a  new  trial  because  the 
court  did  not  instruct  the  Jury  upon  every 
conceivable  phase  or  principle  of  law  directly 
or  Indirectly  Involved  In  the  case.  •  *  • 
Appellant  complains  that  the  Jury  were  not 
Instructed  that  under  the  information  they 
could  convict  him  of  a  simple  assault  As  al- 
ready suggested,  he  should  have  requested 
such  an  instruction  to  be  given  to  the  Jury,  if 
he  desired  the  benefit  of  it."  There  are  other 
cases  to  the  same  point  The  rule  as  above 
stated  18,  upon  the  whole,  not  unfavorable 
to  a  defendant.  If  he  desires  the  Jury  to  un- 
derstand that  they  are  not  compelled  to  either 
find  him  guilty  of  the  high  crime  charged  or 
acquit  him  entirely,  he  can  ask  the  court  to  so 
inform  them.  On  the  other  hand,  if  he  thinks 
that  the  Jury  cannot  and  will  not  convict  him 
of  the  crime  charged,  and  must  therefore  ac- 
quit him,  his  argument  to  them  on  that  theo- 
ry is  not  embarrassed  by  an  Interference  of 
the  court  In  the  shape  of  an  Instruction  that 
they  may  find  him  guilty  of  some  other,  and 
perhaps  only  slightly  lesser,  crime  than  the 
one  charged.  As  was  said  In  People  v.  Kite, 
135  Cal.  79,  67  Pac.  59:  "It  Is  not  unusual 
for  counsel  for  the  defense  In  eases  of  this 
character  to  take  the  position  that  his  client 
is  either  guilty  of  the  highest  crime  charged 
against  him  In  the  Information,  or  else  he 
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Is  not  guilt}'  of  anything,  thus  taking  chances 
on  a  conviction  of  the  higher  offense,  an  ac- 
quittal, or  a  disagreeing  jUFy,  in  preference  to 
a  compromise  verdict  of  a  lesser  crime."  At 
«1I  events,  we  think  that  the  established  rule, 
as  above  stated,  applies  to  the  case  at  bar, 
and  that  the  action  of  the  court  In  question 
furnishes  no  groimd  for  reversal. 

The  objections  to  the  Information  are 
founded  upon  the  fact  that  there  are  no  aver- 
ments therein  of  force,  violence,  or  want  of 
consent,  and  are  therefore  untenable.  ISuch 
averments  are  not  necessary  where  the 
charge  is  that  the  defendant  had  sexual  In- 
tercourse with  a  female  child  under  the  age 
of  16. 

The  evidence  of  the  appellant's  guilt  was 
such  that  we  cannot  interfere  with  the  ver- 
dict of  the  Jury  on  the  ground  of  want  of 
evidence. 

The  portion  of  the  charge  excepted  to,  to 
be  found  at  folio  56  of  the  transcript,  clearly 
was  not  a  statement  to  the  Jury  of  the  fact 
that  the  prosecuting  witness  was  16  years  o.' 
age.  None  of  the  other  points  made  by  ap- 
pellant as  to  alleged  errors  committed  by  the 
court  in  giving  or  refusing  instructions,  or  in 
passing  upon  the  admissibility  of  evidence, 
are  tenable;  and  they  do  not  require  special 
notice. 

The  Judgment  and  orders  appealed  from 
are  affirmed. 

We  concur:  LOKIGAN,  J,;  HENSHAW,  J. 


142  Cal.  419 

GLIDE  v.  KAYSBR.     (Sac.  1,037.) 
(Supreme  Court  of  California.    March  8,  1904.) 

CLAIM     AND     DELIVEBT  —  COUNTEBCLAIM  — IN- 
JURIES TO  LAND. 

1.  Code  Civ.  Proc.  H  438,  442,  authorizing  a 
counterclaim  or  cross-complaint  where  the  cause 
of  action  arises  out  of  the  transaction  set  forth 
in  the  complaint  as  the  foundation  of  plaintiCfs 
claim,  does  not  authorize  a  counterclaim  for  a 
trespass  on  land  and  injuries  to  defendant's 
crops  by  plaintiff's  cattle  in  an  action  of  claim 
and  delivery  by  plaintiff  to  recover  possession 
of  the  cattle. 

Department  2.  Appeal  from  Superior  Court, 
Yolo  County;    E.  E.  Gaddls,  Judge. 

Action  by  J.  H.  Glide  against  Michael  ICay- 
scr.  From  a  Judgment  in  favor  of  defendant 
on  a  counterclaim,  and  from  an  order  deny- 
InR  plalntilT'!)  motion  for  a  new  trial,  he  ap- 
peals.   Reversed. 

A.  L.  Shlnn  and  Arthur  C.  Huston,  for  ap- 
IK'lIant.  C.  O.  Busick  and  B.  Clark,  for  re- 
spondent. 

McI'ARIyAND,  J.  This  Is  an  action-which 
jit  coniinon  law  would  have  been  called  "re- 
l)li>vin"— to  recover  the  possession  of  certain 
ciittle.  At  the  conimcucement  of  this  action 
pinlntlff  took  possession  of  the  property  un- 
der the  provisions  of  the  Code  of  Civil  Pro- 
cedure called  "Claim  and  Delivery."  Defend- 
ant answered,  denying  generally  the  aver- 


ments of  the  complaint,  and  asserting  a  cer- 
tain lien  on  the  property,  but  he  did  not  ask 
for  a  return  of  the  cattle  or  the  enforcement 
of  the  asserted  lien.  He  merely  prayed  for  a 
dismissal  of  the  action  and  costs.  But  he  also 
filed  a  cross-complaint,  in  which  he  averred 
that  be  was  in  possession  of  certain  land, 
and  that  the  cattle  had  unlawfully  entered 
and  trespassed  upon  the  said  land,  and  tram- 
pled upon  and  ate  and  destroyed  the  crops 
growing  thereon,  to  his  damage  in  the  sum 
of  (3,500;  and  he  prayed  Judgment  against 
plaintiff  for  tliat  sum  of  money.  Plaintiff 
demurred  to  the  cross-complaint  on  the 
ground  that  it  did  not  CMitain  proper  sub- 
ject-matter for  a  cross-complaint,  etc.,  and 
made  a  motion  to  strike  it  out;  but  the  court 
overruled  the  demurrer  and  denied  the  mo- 
tion. The  defendant  Introduced  evidence 
tending  to  show  damage  done  to  his  land  as 
aforesaid,  and  the  Jury  returned  a  verdict  on 
the  cross-complaint  of  $150,  and  a  Judgment 
was  rendered  that  defendant  recover  of  plain- 
tiff the  said  $150  and  costs.  Plaintiff  ap- 
peals from  the  Judgment  and  from  an  order 
denying  his  motion  for  a  new  trial.  The 
main  question  in  the  case  Is  whether  or  not 
the  demurrer  to  the  croes-complaint  should 
have  been  sustained;  and  as,  in  our  opinion, 
it  was  error  to  overrule  said  demurrer,  it  Is 
not  necessary  to  consider  the  other  points 
made  by  appellant 

The  provisions  of  our  Code  (Code  Civ.  Proc. 
{§  438,  442)  as  to  counterclaims  and  cross- 
complaints  are,  no  doubt,  quite  liberal,  al- 
though not  more  than  those  of  New  York 
and  other  states.  But  we  have  been  referred 
to  no  case  where  it  has  been  held  that  to  a 
complaint  for  the  recovery  of  personal  prop- 
erty there  may  be  properly  pleaded  a  comi- 
terclalm  or  cross-complaint  founded  upon 
damage  to  real  property.  It  is  not  necessary 
here  to  attempt  a  full  definition  of  the  word 
"transaction"  as  used  In  our  Code,  although 
there  is  much  authority  to  support  the  defini- 
tion given  in  Abbott's  Law  Dictionary,  vol.  2, 
p.  590,  which  is  as  follows:  'The  term  'trans- 
action' in  a  statute  limiting  counterclaims  to 
demands  arising  out  of  the  same  transaction 
intends  some  commercial  or  business  nego- 
tiation, and  not  a  wrong  of  violence  or 
fraud."  But  it  is  not  necessary  for  us  to  go 
that  far  in  this  case.  In  an  action  founded 
on  tort  the  facts  might,  perhaps,  be  of  such 
peculiar  character  that  a  counterclaim  or 
cross-complaint  would  He  on  the  theory  that 
the  alleged  tort  was  a  "transaction"  within 
the  meaning  of  the  Code.  There  Is  not  much 
authority  on  the  subject  to  be  found  in  the 
decisions  of  this  court,  although  Hoffman  v. 
Rtinnant,  72  Cal.  1,  12  Pac.  804,  and  Meyer 
v.  Qulggle,  140  Cal.  405,  74  Pac.  40,  are,  to 
a  considerable  extent.  In  point.  In  Meyer  v. 
Qulggle  the  action  was  to  quiet  title  to  land, 
but  as  to  the  question  here  under  discussion 
the  principle  there  announced  would  seem  to 
equally  apply  to  an  action  for  personal  prop- 
erty.   In  that  case  the  court  held  that  in  an 
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action  to  qtilet  title  to  land  a  cross-ccmplalut 
in  which  a  Judgment  was  asked  against  plain- 
tiff for  damages  for  breach  of  an  alleged  con- 
tract between  the  parties  by  which  the  de- 
fendant was  to  be  paid  for  digging  wells  on 
tlie  land  would  not  He,  and  that  the  matter 
set  up  In  the  cross-complaint  was  not  em- 
braced by  the  provisions  of  either  section  442 
or  438  of  the  Code.  With  respect  to  the  case 
made  by  the  complaint  and  the  case  set  up 
by  the  cross-complaint  In  that  action  the 
court  says:  "The  two  cases  have  no  relation 
to  each  other.  The  relief  to  which  he  would 
be  entitled  upon  the  one  claim  would  not 
aflfect,  modify,  (w  change  in  any  way  the  de- 
cree to  which  the  other  party  would  be  enti- 
tled." This  language  applies  to  the  case  at 
bar.  Here  a  Judgment  in  favor  of  plaintiff 
for  the  possession  of  the  cattle  would  In  no 
way  be  affected  by  a  Judgment  against  him 
in  favor  of  defendant  for  damages  to  his  land. 
The  two  Judgments  would  be  entirely  sepa- 
rate and  distinct.  It  would  lead  to  great  con- 
fusion to  sanction  a  cross-complaint  In  a  case 
where,  upon  proof  of  the  averments  of  both 
the  complaint  and  cross-compIalnt,  one  single 
Judgment  could  not  be  rendered  In  favor  of 
one  of  the  parties  and  against  the  other.  In 
Meyer  v.  Qulggle,  it  was  said:  "It  was  not 
the  Intention  of  the  reformed  procedure  to 
allow  persons  having  independent  claims 
against  each  other,  the  relief  authorized  In 
one  having  no  relation  to  that  which  could  be 
given  in  the  other,  nor  in  any  manner  affect- 
ing It,  to  settle  them  all  In  one  action  upon  the 
sole  ground  that,  as  they  had  been  brought  in- 
to court  to  contend  against  each  other  with 
respect  to  one  case  or  dispute,  they  should  at 
that  time  and  place  settle  all  other  matters 
of  controversy  existing  between  them."  The 
subject  of  counterclaims  and  cross-complaints 
under  the  code  system  is  quite  fully  discussed 
and  many  authorities  cited  in  Bliss  on  Codo 
Fleadlngs  (3d  Ed.)  {  386  et  seq.,  and  Pome- 
roy's  C!ode  Remedies,  i§  745,  767,  775,  791,  793. 
See,  also,  Barhyte  v.  Hughes,  33  Barb.  320, 
and  Nat.  Fire  Ins.  Co.  v.  McKay,  21  N.  Y. 
191.  We  think  the  law  governing  the  case  at 
bar,  upon  both  authority  and  reason.  Is  cor- 
rectly stated  in  section  767  of  Pomeroy's 
Code  Bemedies  as  follows:  "It  would  seem 
that  in  an  action  to  recover  the  possession  of 
specific  chattels  no  counterclaim  is  possible, 
unless,  perhaps,  equitable  relief  may  be 
awarded  under  some  very  exceptional  circum- 
stances. A  Judgment  for  a  return  to  the  de- 
fendant of  the  chattels  in  controversy  Is  not 
a  counterclaim,  for  it  is  expressly  provided 
for  by  the  codes,  the  very  Issue  In  the  action 
being,  which  party  is  entitied  to  the  posses- 
sion? and  the  court  by  its  Judgment  awarding 
the  possession,  or  the  value  In.  money  If  pos- 
session cannot  be  given,  to  the  one  who  estab- 
lishes the  right  If,  therefore,  tlie  plaintiff 
had  taken  the  goods  into  his  own  custody  by 
the  authorized  preliminary  proceedings,  they 
or  their  value  must  be  restored  when  the  ac- 
tiou  fails.    If  a  counterclaim  can  be  inter- 


posed In  this  suit  it  must  be  either  (1)  a  de- 
mand for  money,  or  (2)  a  demand  for  the  pos- 
session of  certain  other  and  different  chat- 
tels, or  (3)  a  demand  for  some  kind  of  equita- 
ble relief.  A  counterclaim  for  money  could 
not  be  admitted  under  the  principle  estab- 
lished by  the  cases  that  the  relief  must  have 
some  connection  with  that  asked  for  by  the 
plaintiff,  and  must  tend  to  diminish  or  mod- 
ify it  In  some  manner.  A  judgment  for  mon- 
ey obtained  by  the  defendant  could  not  Inter- 
fere with  or  be  counter  to  a  Judgment  award- 
ing possession  of  chattels  to  the  plaintiff. 
The  same  difficulties  attend  the  second  alter- 
native. It  seems  impossible  that  when  the 
plaintiff  seeks  to  recover  possession  of  cer- 
tain specific  chattels  the  defendant's  right  to 
the  possession  of  other  and  distinct  articles 
could  arise  out  of  the  same  transaction  which 
Is  the  foundation  of  the  plalntlfTs  claim,  or 
could  be  connected  with  the  subject  of  the 
plaintiff's  action.  The  transactions'  which 
are  the  foundations  of  their  respective  causes 
of  actions  must,  from  the  very  nature  of  the 
case,  be  different  It  Is  not  pretended  that 
the  action  or  the  cross-demand  Is  based  upon 
contract.  And,  finally,  the  relief  granted  to 
the  defendant  would  be  entirely  independent 
of  that  conferred  upon  the  plaintiff.  The 
two  would  be  complete  and  entire  each  by 
Itself,  and  thus  there  would  be,  in  effect,  two 
Judgments,  not  modifying  or  interfering  with 
each  other,  and  not  relating  to  the  same  sulv 
Ject-matter.  This  reasoning,  and  the  conclu- 
sion reached  by  it,  have  been  sustained  by 
Judicial  decision,  and  thus  seem  to  be  sup- 
ported alike  by  principle  and  by  authority. 
It  is  possible,  perhaps,  though  hardly  prob- 
able, that  equitable  relief  may,  under  certain 
exceptional  circumstances,  be  recoverable  by 
the  defendant  in  an  action  similar  in  its  na- 
ture and  object  to  the  ancient  replevin  or 
detinue.  Courts  of  equity,  however,  very 
rarely  Interfered  in  controversies  concerning 
the  title  to  and  possession  of  chattels." 

The  judgment  and  order  appealed  from  are 
reversed. 

We  concur:    LORIGAN,  J. ;  HENSHAW,  J. 


142  Cal.  413 
In  re  SALTER.    (L.  A.  1,218.) 
(Supreme  Court  of  California.    March  8,  1904.) 

IIINOB    CHILD— OUABDIANSUIP— BIGHT    Or 
FATHEB. 

1.  Under  Code  Civ.  Proc.  §  1751,  providing, 
that  the  father  of  a  minor  child  under  14.  ii 
found  competent  to  discharge  the  duties  of 
guardian,  is  entitled  to  be  appointed  in  prefer- 
ence to  any  other  person,  the  court,  on  finding 
the  father  competent,  is  without  power  to  award 
guardianship  to  the  grandmother,  though  it 
also  finds  that  the  child  is  delicate,  and  that  at 
the  grandmother's  home  it  can  secure  fresh 
air  and  exercise,  while  at  the  father's  home  it* 
only  opportunity  of  being  outdoors  is  the  public 
streets  of  a  city. 

2.  The  fact  that  the  court  intended  that  the 
grandmother's  appointment  should  be  temporary 
merely,  and  tliat  it  would,  on  an  improved  coa- 
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dition  of  the  diild's  health,  make  an  order  pla- 
cing it  in  the  father's  custody,  would  not  af- 
fect the  case. 

Department  2.  Appeal  from  Superior 
Court,  Los  Augelea  County;  Luclen  Shaw, 
Judge. 

In  proceedings  for  the  appointment  of  a 
guardian  for  Roy  Edward  Salter,  a  minor. 
From  an  order  appointing  Mary  Johnson, 
maternal  grandmother,  Charles  E.  Salter, 
father  of  the  minor,  appeala    BeTersed. 

Haas  &  Garrett,  for  appellant.  J.  H. 
Merriam,  for  appellee. 

LORIGAN,  J.  Mary  Johnson,  maternal 
grandmother  of  the  above  minor,  a  child  Ave 
years  of  age,  applied  to  the  superior  court  of 
Los  Angeles  for  appointment  as  his  guardian, 
alleging  in  her  petition  that  his  father  had 
abandoned  him,  and  that  he  was  not  a  fit 
and  proper  person  to  have  the  care  and  cus- 
tody of  the  child.  Charles  E.  Salter,  the 
father  of  the  minor,  opposed  the  application 
of  the  grandmother,  and  himself  petitioned 
for  appointment  as  guardian.  The  matter 
coming  on  for  hearing,  the  court  found  that 
the  father  had  not  abandoned  his  child,  that 
he  was  a  fit  and  proper  person  to  have  his 
care  and  custody,  and  that  his  wife  (the 
mother  of  the  child  was  dead  and  the  father 
liad  remarried)  was  also  a  fit  and  proper  per- 
son to  have  such  custody.  The  court  fur- 
ther found  that  the  child  was  In  delicate 
health,  and  required  the  constant  watching 
of  a  competent  and  experienced  person;  that 
his  health  and  welfare  would  be  better  pro- 
moted by  being  placed  for  the  greater  part 
of  the  time  in  the  custody  of  his  grand- 
mother; that  the  grandmother  bad  a  home 
in  Pasadena,  where  the  child  could  be  kept 
and  get  the  benefit  of  fresh  air  and  exercise, 
whereas,  If  left  in  the  custody  of  his  father, 
he  would  have  no  opportunity  of  being  out- 
doors, except  upon  the  public  streets  of  the 
•city  of  Los  Angeles.  The  court  thereupon 
appointed  the  grandmother  guardian,  Incor- 
IK>rating  In  the  decree  a  condition  that  the 
father  each  week  be  permitted  to  have  charge 
of  the  child  from  Saturday  morning  till  the 
Monday  morning  ensuing. 

This  appeal  is  taken  by  the  father  from 
the  order  appointing  the  grandmother  such 
guardian,  and,  in  our  opinion,  must  be  sus- 
tained. Counsel  for  respondent  discourses 
learnedly,  in  support  of  the  order,  upon  the 
power  of  courts  of  equity  In  England  and  in 
this  country  In  matters  of  guardianship;  but 
we  cannot  see  that  this  discussion  has  any 
application  to  the  matter  under  considera- 
tion. The  court  in  this  matter  vras  not  act- 
ing in  the  exercise  of  Its  general  equity  pow- 
ers, or  as  an  equitable  tribunal,  when  it 
made  the  order  under  review.  It  was  act- 
ing strictly  In  a  special  proceeding,  and  by 
virtue  of  power  conferred  upon  it  to  appoint 
guardians  in  certain  designated  cases.  Code 
Civ.  Proc.  Si  1747-1751.  And  the  validity  of 
the  order  which  it  made  in  this  case  must 


be  determined  solely  from  a  consideration  ot 
those  sections,  and  particularly  of  section 
1751. 

Having  directed  attention  to  the  provisions 
of  the  Code  which  govern  in  matters  of  this 
character,  further  discussion  is  practically 
obviated  by  an  examination  of  the  case  of 
In  re  Campbell,  130  Cal.  381-383,  62  Pac. 
613,  where  these  provisions  are  discussed. 
In  that  case,  which  was  also  a  contest  be- 
tween maternal  grandparents  and  a  father 
for  the  guardianship  of  his  Infant  son,  the 
lower  court  found  that  it  was  for  the  best 
interests— the  temporary,  mental  and  moral 
welfare— of  the  minor  that  it  be  awarded  to 
its  grandfather.  On  appeal  from  such  order, 
this  court,  after  pointing  out  that  in  an  ap- 
plication for  appointment  of  a  guardian  in 
a  special  proceeding,  such  as  the  one  at 
bar,  a  coiurt  has  no  unlimited  discretion  to 
appoint  a  guardian  for  a  minor  other  than 
the  father,  even  if  in  its  opinion  the  inter- 
est of  the  minor  would  be  thereby  subserved, 
proceeds  to  discuss  the  provisions  of  the 
Code  under  which  the  applications  in  both 
that  case  and  this  were  heard  and  disposed 
of.  After  referring  to  said  section  1751, 
which  provides  that  "the  father  •  •  • 
of  a  minor  child  under  the  age  of  14,  if  found 
by  the  court  competent  to  discharge  the  du- 
ties of  guardianship,  is  entitled  to  be  appoint- 
ed guardian  of  such  minor,  in  preference  to 
any  other  person,"  the  court  says,  in  revers- 
ing the  order:  "Accordingly,  by  the  iwo- 
visions  of  section  1751  of  the  Code  of  Civil 
Procedure,  it  is  made  the  duty  of  the  court 
to  appoint  the  father  or  mother  guardian, 
'If  found  by  the  court  competent  to  discharge 
the  duties  of  guardianship.'  But  under  this 
provision,  and  under  the  general  law,  the 
prima  facie  presumption  is  that  the  parent 
is  competent;  and  hence  the  coiut  is  not  au- 
thorized to  appoint  another  as  guardian,  tm- 
less  it  finds  to  the  contrary.  Hence  the  sec- 
tion is  to  be  construed  as  if  it  read  that  the 
father  or  mother  is  to  be  appointed,  'if  not 
found  by  the  court  incompetent,'  etc.  The 
fact  of  competency  or  incompetency  of  the 
father  was,  therefore,  the  controlling  ques- 
tion In  this  case;  and,  as  there  Is  no  finding 
on  the  point,  the  findings  must  be  regarded 
as  insuSlcient  to  support  the  order  appealed 
from." 

So,  in  the  case  at  bar,  the  controlling  qnee- 
tlon  was  the  competency  or  Incompetency 
of  the  father,  and,  as  the  lower  court  ex- 
pressly found  that  he  was  competent,  that 
was  the  end  of  the  matter,  as  far  as  the 
power  of  the  court  to  appoint  the  grand- 
mother as  guardian  was  concerned,  because 
the  court  was  without  authority,  under  the 
terms  of  section  1751,  after  finding  the  father 
competent,  to  appoint  any  other  person  than 
the  father  as  guardian  of  his  child.  Nor  is 
the  right  of  the  father,  he  being  competent, 
to  have  the  custody  and  contr(^  of  his  cliild 
at  all  affected  by  the  finding  of  the  court 
relative  to  the  health  ot  the  child,  and  tbt 
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better  opporttinlty  he  ■would  have  for  fresh 
air  aud  exercise,  at  the  home  of  his  grand- 
mother, than  at  the  residence  of  his  father. 

There  is  nothing  in  this  finding  from  which 
it  appears  that  the  father  is  unable  to  pro- 
vide for  the  comfort  or  minister  to  the  wants 
of  his  child.  His  natural  love  for  it  would 
inspire  him  to  extreme  solicitude  for  Its 
henlth  and  comfort  If  the  circumscribed 
limits  of  his  present  residence,  or  its  peculiar 
situation  in  the  city  of  Los  Angeles,  pre- 
vents the  child  from  having  that  amount  of 
pure  air  and  exercise  which  its  health  de- 
mands, the  father  may  move  to  some  m(»e 
favored  locality,  or  he  has  the  power  to  place 
the  child  elsewhere,  with  another  family, 
where  it  will  have  the  beneficial  advantages 
it  retiulres,  or  he  may  permit  It  to  remain 
with  Its  grandmother.  But,  even  If  the  fa- 
ther were  poor,  and  unable  to  provide  for 
the  child  as  comfortably  as  his  grandmother 
could,  or  would  be  compelled  to  maintain 
him  at  his  place  of  abode  In  Los  Angeles, 
under  the  circumstances  found  by  the  lower 
court  these  considerations  would  furnish  no 
legal  gi-ound  for  depriving  him  of  the  cus- 
tody of  the  child.  They  apply  merely  to  its 
material,  temporal  welfare,  and,  If  such  con- 
siderations were  controlling,  they  could.  In 
every  instance  where  poverty  was  the  mis- 
fortune of  a  parent  be  Invoked  to  deprive 
him  of  his  child,  in  favor  of  one  more  for- 
tnnately  situated  and  better  able  to  minister 
to  Its  material  comfort  Common  humanity 
wonld  be  shocked  at  the  serious  maintenance 
of  such  a  proposition. 

From  the  recitals  of  the  order  In  this  case, 
we  think  It  Is  fairly  Inferable  that  the  court 
Intended  that  the  appointment  of  the  grand- 
mother should  be  temporary  merely,  having 
in  view  solely  the  then  health  of  the  child 
and  the  advantages  toward  physical  improve- 
ment which  further  residence  at  its  grand- 
mother's home  would  give  It;  that,  as  the 
court  found  the  father  competent,  it  would, 
upon  an  Improved  condition  of  the  child's 
health  being  shown,  and  on  application  of 
the  father,  have  made  such  further  order  as 
wonld  have  placed  the  child  in  his  custody. 
Appellant,  however,  was  not  required  to  take 
any  chances  in  this  regard,  and,  having  ap- 
pealed from  the  order  for  the  reasons  given 
above,  the  said  order  appointing  the  respond- 
ent is  reversed,  and  the  proceeding  remanded. 


We   concur: 
SHAW,  J. 


McFARLAND,    J.;     HBN- 
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LAMBERT  v.  GBRNER.     (L.  A.   1,350.) 
(Snpreme  Court  of  California.    March  7,  1904.) 

VENDOB  AND  POBCirASEB— AOENCV— AUTUOBITT 
— CONTBACT— OFFEB — ^ACCEPTANCE. 

1.  Under  the  express  provisions  of  Civ.  Code, 
{.  2310,  there  can  be  no  ratification  of  the  acts 

'f  1.  Sm  Principal  and  Agent,  vol.  40,  Cent.  Tijr.  | 


of  an  agent  by  a  principal,  unless  die  principal 
has  full  knowledge  of  the  facts. 

2.  Letters  in  which  the  writer  simply  states 
what  price  he  would  accept  for  a  tract  of  land, 
and  intioiating  that  be  has  a  friend  to  whom  he 
would  intrust  its  disposal,  do  not  constitute  an 
authority  or  power  of  attorney  to  the  person  ad- 
dressed to  sell  the  land,  within  Civ.  Code,  i 
1624,  providing  that  a  contract  for  the  sale  of 
real  property  must  be  in  writing,  and  section 
2309,  providing  that  authority  to  an  agent  to 
enter  into  a  contract  required  to  be  in  writing 
can  only  be  given  by  an  instrument  in  writing. 

3.  AVhere  one  offered  to  sell  land  at  a  certain 
price,  an  agreement  to  accept  it  at  that  price, 
the  vendor  to  furnish  an  unlimited  certificate 
of  title  from  a  certain  title  insurance  company, 
was  not  an  unconditional  acceptance  of  the  of- 
fer, 80  as  to  constitute  a  contract. 

Commissioner's  Decision.  Department  2. 
Appeal  from  Superior  Court,  I»b  Angeles 
County;  J.  W.  Ballard,  Judge. 

Action  by  John  J.  Lambert  against  John 
Gerner.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiflC  appeals.   Atlirmed. 

Louis  Luckel,  for  appellant.  Dunning  & 
Craig,  for  respondent 

GRAT,  C.  This  action  was  brought  to  en- 
force specific  performance  of  an  alleged  con- 
tract for  the  conveyance  of  certain  real  es- 
tate situated  In  the  city  of  Los  Angeles,  al- 
leged to  have  been  entered  into  between  the 
defendant  John  Gerner,  and  one  Sabina  A. 
I^anon.  The  plaintiff,  Lambert,  succeeded  to 
the  rights  of  Lanon,  and  was  substituted  for 
her  as  plaintiff  herein.  The  defendant  had 
Judgment  in  the  court  below,  and  plalntlf! 
appeals  from  the  same,  and  from  an  order 
denying  his  motion  for  a  new  trial. 

The  court  found  "that  defendant  never 
agreed  to  sell  said  real  estate  to  plaintiff  for 
any  sum,  or  at  all";  and  it  Is  with  this  find- 
ing that  the  judgment  must  stand  or  fall.  At 
the  trial  plaintiff  sought  to  establish  the  con- 
tract sued  on  by  the  introduction  in  evidence 
of  certain  letters,  passing  between  defend- 
ant and  a  real  estate  agent  named  Obear, 
and  a  written  receipt  and  contract  given  by 
Obear  to  Lanon. 

The  first  letter  pertinent  to  the  case  was 
written  by  Obear  to  Gerner  on  January  3, 
1901,  In  which  Obear  asks  Gerner  to  give 
him  the  lowest  cash  price  at  which  Obear 
might  offer  the  lot  in  question  for  sale.  To 
this  letter  Gerner  replied  by  letter,  dated 
January  10,  1901:  "I  would  sell  my  lot  for 
$1,400."  On  October  12,  1901,  Obear  again 
wrote,  inquiring  as  to  the  price  of  the  prop- 
erty, and  Gerner  replied,  October  19,  1901: 
"I  don't  want  to  sell  the  lot  less  than  $1,450 
at  present.  I  will  proliably  build  on  it  my- 
self. I  will  come  to  Los  Angeles  In  a  short 
time,  and  will  see  you  then."  Again  on  Jan- 
uary 10,  1902,  Obear  wrote  to  Gerner:  "Rel- 
ative to  your  lot  In  the  Nordhold  tract,  on 
Si-^th  street  being  parts  of  lots  1  and  2,  the 
price  of  which  you  gave  me  in  your  last  let- 
ter at  $1,400.  The  buyer  I  had  at  that  time 
would  raise  his  offer  to  $1,350  cash,  out  of 
which  you  will  have  to  pay  me  a  commission 
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of  5  per  cent,  on  th«  first  thousand  and  2% 
per  cent,  on  the  balance,  making  I58.T5,  and 
also  furnish  an  unlimited  certificate  of  title, 
showing  your  property  free  and  clear  of  all 
incumbrances.  If  you  care  to  accept  this  of- 
fer, kindly  advise  me,  and  I  will  send  you  the 
necessary  papers  to  close  the  deal.  Trusting 
to  hear  from  you  by  return  mail,  if  possible, 
I  am,  yours  truly,  W.  H.  Obear."  The  an- 
swer to  this  was  as  follows:  "Lone  Star, 
Jan.  19, 1902.  Mr.  Obear,  Los  Angeles,  Cal.— 
Dear  Sir:  In  regard  to  your  letter  of  the 
6th,  I  don't  want  to  sell  my  lot  on  Sixth 
street  for  $1,J»0,  but  I  will  take  that  without 
paying  commission.  I  will  take  $1,350,  and 
you  get  the  commission  from  the  other  man. 
Yours  truly,  John  Gemer."  On  January  23, 
1902,  Obear  wrote  as  follows:  "John  Gemer, 
Lone  Star,  Cal.— Dear  Sir:  I  have  sold  your 
property  on  Sixth  street  for  $1,350,  the  buyer 
paying  me  a  commission.  I  inclose  you  a 
deed,  which  you  will  please  sign,  and.  If  mar- 
ried, have  your  wife  sign  also,  acknowledging 
the  same  before  a  notary  public  or  justice  of 
the  peace.  Kindly  return  the  deed,  and  I  will 
remit  promptly  to  you,  or,  if  you  prefer,  you 
can  send  it  to  the  Title  Insurance  &  Trust 
Company,  together  with  instructions,  which  I 
Inclose  you,  which  you  will  please  sign,  au- 
thorizing me  to  deliver  the  deed  upon  the 
payment  of  the  money.  The  abstract  of  title 
win  cost  $25.  Yours  very  truly,  W.  H. 
Obear."  In  answer  to  this,  Mr.  Gemer  wrote 
as  follows:  "Mr.  Obear,  Los  Angeles,  Cal.: 
I  have  received  your  letter  of  the  23d.  You 
wrote  that  you  had  a  party  to  buy  my  lot, 
and  it  would  cost  $25  to  have  an  abstract 
brought  up,  which  looks  to  be  a  big  price,  as 
I  have  a  certificate  of  title  to  August,  1895, 
and  there  have  not  been  any  changes  since, 
80  it  ought  not  to  cost  much  to  bring  it  up 
to  date.  I  will  probably  send  it  to  a  friend  in 
Los  Angeles  to  look  after.  Please  let  me 
know  how  much  you  will  charge  for  drawing 
up  the  deed.    Yours  truly,  John  Gemer." 

Several  letters  passed  thereafter  between 
Obear  and  Gemer  In  an  eflort  to  come  to 
some  understanding  as  to  the  certificate  of 
title  and  as  to  the  reasonable  cost  thereof, 
but  no  agreement  was  reached  between  them 
as  to  that  matter;  and  finally,  on  February 
21,  1902,  Gemer  w^rote  to  Obear:  "I  will  let 
you  know  that  I  won't  sell  the  lot  on  Sixth 
street  at  that  price.  I  will  return  the  paper 
you  have  drawn  up  to  you."  On  the  same 
date  Gemer  wrote  to  Lanon  to  the  same  ef- 
fect. On  January  23,  1902,  on  payment  of 
$100  by  I^non,  Obear  executed  a  receipt  and 
contract  to  her  in  writing,  and  signed  It  "W. 
H.  Obear."  In  this  receipt  the  payment  of 
the  balance  of  $1,350  for  the  lot  was  condi- 
tioned upon  "an  unlimited  certificate  of  title 
from  Title  Insurance  &  Trust  Co.  of  Los 
Angeles." 

As  we  understand  appellant  he  makes  two 
contentions. 

1.  He  says  that  this  correspondence  shows 
that  Gemer  ratified  the  act  of   Obear  In 


entering  Into  the  said  contract  There  Is 
nothing  in  the  correspondence  or  elsewhere 
to  show  that  the  contents  of  the  said  con- 
tract were  ever  brought  to  the  knowledge 
of  Gerner.  Indeed,  it  is  not  shown  that 
Gemer  ever  knew  that  Obear  executed  any 
contract  in  writing,  either  on  his  own  ac- 
count or  as  the  agent  of  Gerner.  How  could 
be  ratify  something  that  he  knew  nothing 
about?  Golinsky  v.  Allison,  114  CaL  458, 
46  Pac.  295.  No  principle  of  estoppel  applies 
to  the  case,  for  Gemer  received  nothing,  re- 
tained nothing  under  the  contract,  and  bad 
no  notice  thereof.   Civ.  Code,  {  2310. 

Again,  a  contract  for  the  sale  of  real  prop- 
erty must  be  in  writing.  Civ.  Code,  S  1624. 
And  an  agency  to  enter  into  such  a  contract 
must  be  created  in  writing,  either  by  a  preced- 
ent authorization  In  writing  or  a  subsequent 
ratification  in  the  same  manner.  Civ.  Code, 
S§  2309,  2310.  There  is  no  reference  In  any 
of  Gerner's  letters  to  the  subject  of  mak- 
ing Obear  his  agent  for  any  purpose.  He  sim- 
ply tells  him  what  he  will  take  for  his  land, 
and  industriously  refrains  from  giving  either 
Obear  or  anybody  that  Obear  recommends 
any  power  or  authority  concerning  the  dis- 
posal of  his  property.  But,  on  the  contrary, 
he  intimates  in  at  least  one  letter  that  he  has 
a  trusted  friend  in  Los  Angeles  that  he  will 
rely  on  for  anything  in  that  line.  A  person 
caimot  make  himself  the  agent  of  another 
simply  by  writing  letters  and  acting  as  agent, 
without  the  assent  or  consent  of  the  latter. 
There  is  nothing  in  the  letters  of  Gerner  that 
can  be  construed  into  a  power  of  attorney 
to  convey  or  an  authority  to  enter  into  a 
written  contract  to  convey.  Grant  v.  Ede,  85 
Cal.  418,  24  Pac.  890,  20  Am.  St.  Rep.  237, 
and  cases  therein  cited.  The  case  of  Ruten- 
berg  V.  Main,  47  Cal.  220,  Is  not  similar  as  to 
the  facts  Involved  to  the  case  here. 

2.  Another  contention  of  appellant  Is  that 
there  was  an  acceptance  of  defendant's  of- 
fer contained  in  his  letter  of  January  19th. 
But  appellant  falls  to  make  It  clear  as  to 
where  this  acceptance  is  to  be  found.  His  ar- 
gument seems  to  be  "that  all  the  papers  are 
to  be  taken  together"  to  show  this  accept- 
ance. An  acceptance,  in  order  to  make  the 
contract  complete,  must  be  unconditional. 
There  must  be  an  acceptance  of  the  offer  as 
made.  The  receipt  or  contract,  if  it  may  be 
so  called,  signed  by  Obear,  contained  the  ex- 
press condition  of  "an  unlimited  certificate  of 
title  from  the  Title  Insurance  &  Trust  Com- 
pany of  Los  Angeles."  This  condition  was 
never  wltlidrawu,  nor  was  it  ever  assented  to 
by  defendant.  Hence  there  was  no  meeting 
of  minds,  and  no  contract,  and  defendant 
finally  withdrew  his  offer  altogether,  as  the 
result  of  a  failure  to  come  to  any  agreement 
about  this  same  certificate  of  title.  Now, 
after  the  withdrawal  of  the  original  offer, 
plaintiff  will  not  be  permitted  to  enforce 
that  offer  by  waiving  conditions  which  he 
was  insisting  upon  up  to  the  time  of  that 
withdrawal.    We  think  the  foregoing  is  de- 
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cislre  of  the  case,  and  disposes  of  all  of  the 
material  arguments  advanced  by  tbe  appel- 
lant 

3.  It  1b  not  pointed  out  to  us,  nor  can  we 
see,  how  any  "custom  of  real  estate  agents" 
in  the  city  of  Los  Angeles  could  hare  been 
material  in  the  case,  or  could  have  affected 
the  condu^ons  reached  by  the  court  We 
therefore  see  no  error  in  the  exclusion  of  evi- 
dence of  such  custom. 

We  advise  that  the  judgment  and  order  be 
affirmed. 

W*  concur:    COOPER,  C;  CHIPMAN,  C. 

Tor  the  reasons  given  In  the  foregoing 
4>Itinion,  the  Judgment  and  order  are  affirmed: 
SU-K.VULAND,  J.;  LOBIGAN,  J.;  HEN- 
SHAAV,  J. 


142  Cal.  404 

MITCHELL  et  al.  v.  HUTCHINSON  et  al. 

(Sac.  1.014.) 
(Supreme  Court  of  California.    March  8,  1904.) 

PLACER-MINING  CLAIM  —  LOCATION— CONFORM- 
ITY TO  GOVERNMENT  SURVEY— FINOINOS  OF 
FACT  —  SUFFICIENCY— RECORD  —  INACCURACY 
OF  DESCRIPTION. 

1.  Under  Rev.  St.  U.  S.  H  2329,  2331  [U.  S. 
Comp.  St.  1901,  p.  1432],  requiring  placer  claims 
to  conform  to  the  lines  of  the  public  survey, 
they  are  required  to  so  conform  only  where  it 
is  reasonably  practicable,  and  otherwise  it  is 
sufficient  if  they  conform  as  near  as  is  reason- 
ably practicable. 

2.  The  complaint  in  an  action  to  quiet  title 
:to  a  placer-mining  claim  alleged  that  complain- 
lants'  predecessors  duly  located  the  claim  as  a 
plarer-mininK  claim,  under  the  provisions  of  the 
'.I'nited  States  Revised  Statutes,  and  alleged  the 
various  acts  performed  in  making  the  location. 
Held  to  sufficiently  tender  issues  as  to  the  mak- 
ing of  the  location  in  accordance  with  the  stat- 
ute: it  not  being  necessary  to  allege  that  the 
location  conformed  as  near  as  practicable  to 
the  United  States  survey  lines,  as  required  by 
Rev.  St.  U.  S.  §{  2329,  2331  [U.  S.  Comp.  St 
1901,  p.  14321. 

3.  In  an  action  to  quiet  title  to  a  placer-min- 
ing claim,  the  court  found  that  at  the  date  of 
the  location  under  which  plaintiffs  claimed,  the 
land  was  vacant  public  land,  and  that  plaintiffs' 
predecessors  located  the  premises  as  a  placer- 
mining  claim,  pursuant  to  the  United  States 
statutes,  and  performed  the  acts  necessary  to 
effect  a  valid  location,  and  that  plaintiffs  were 
the  owners  of  the  land.  Another  finding  stated 
that,  in  making  the  location,  it  was  the  intention 
of  plaintiffs'  predecessors  to  include  the  bed  of 
what  they  believed  to  be  an  old  river  channel  or 
gravel  deposit  lying  beneath  the  surface,  and,  in 
order  to  take  in  that  channel,  and  not  include 
groand  of  no  value  for  mining,  their  location 
conid  not  conform  to  the  United  States  system 
of  public  land  surveys,  but  did  conform  as  near 
as  was  practicable.  Held,  that  the  latter  find- 
ing did  not  nullify  the  former  one,  as  to  the 
validity  of  the  location,  inasmuch  as.  even  if  the 
latter  finding  were  construed  as  a  finding  that 
the  location  was  based  entirely  upon  the  opin- 
ion of  the  locators  as  to  the  situation  of  the 
mineral  deposits  and  the  value  of  the  land  for 
mining,  the  location  might  still  have  actually 
included  lands  valuable  for  mining,  and  excluded 
those  not  valuable. 

4.  St.  lS7.">-7«.  p.  85.1,  c.  502,  relative  to  the 
recording  of  mining  locations  in  Calaveras  coun- 
ty, provided  that  a  copy  of  the  notice  of  loca- 
tion should  be  recorded  within  six  days  from  the 


date  of  posting,  and  that  a  notice  posted  without 
being  recorded  should  not  be  considered  notice 
to  subsequent  locators.  A  description  of  a  lo- 
cation omitted  the  last  course  and  distance ;  de- 
scribing the  next  to  the  last  distance  as  running 
to  the  place  of  beginning,  instead  of  to  the  last 
monument.  In  a  subsequent  action  to  quiet  title 
to  the  claim,  it  apiieared  that  a  straight  line 
from  the  next  to  the  last  monument  to  the  p'ace 
of  beginning  would  include  all  the  land  in  con- 
troversy, and  that,  if  the  course  and  distance 
last  given  in  the  recorded  description  were  fol- 
lowed, it  would  reach  the  monument  described, 
from  which  a  straight  line  to  the  place  of  be- 
ginning furnished  an  exact  description.  Held, 
that  the  inaccuracy  in  the  description  in  the  re- 
corded notice  did  not  render  the  location  in- 
valid, but  that  the  description  was  sufficient,  un- 
der the  statute. 

Department  1.  Appeal  from  Superior 
Court,  Calaveras  CJounty;  C.  V.  Gottschalk, 
Judge. 

Action  by  T.  D.  Mitchell  and  others  against 
Lewis  J.  Hutchinson  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Ira  Hill  Reed,  for  appellants.  Bishop, 
Wheeler  &  Hoefler  and  F.  J.  Solinsky  (Wil- 
liam Rbc,  of  counsel),  for  respondents. 

ANGBLLOTTI,  J.  This  action  was  brought 
to  quiet  title  to  a  tract  of  land  in  Calaveras 
county  containing  122.15  acres.  The  defend- 
ants claimed  title  to  a  portion  thereof  consist- 
ing of  74.50  acres.  Both  plaintiffs  and  de- 
fendants claimed  under  placer-mining  loca- 
tions alleged  to  have  been  made  by  them;  the 
plaintiffs'  location,  called  the  "Kentucky 
Placer  Mine,"  being  alleged  to  have  been  made 
on  February  8,  1889,  and  the  defendants', 
called  the  "Paragon  Placer  Mine,"  on  August 
31,  1897.  The  plalntlfTs  obtained  judgment 
and  the  defendants  appeal  therefrom  on  the 
judgment  roll.  The  only  questions  presented 
are  as  to  whether  the  findings  support  the 
judgment 

1.  It  is  contended  by  defendants  that  no 
valid  location  was  effected  by  the  Kentuckj' 
claimants,  for  the  reason  that  their  claim  was 
upon  surveyed  government  land,  and  did  not 
conform  to  legal  subdivisions.  The  findings 
show  that  the  location  was  made  upon  sur- 
veyed government  land,  and  that  the  descrip- 
tion thereof  by  metes  and  bounds  consisted  of 
nine  courses,  of  which  only  five  conformed  to 
the  lines  of  the  United  States  s}'Stem  of  pub- 
lic land  surveys.  This  fact  would  not  of  It- 
self, however,  render  the  location  Invalid,  for 
it  is  well  settled  that  under  sections  2329, 
2330,  and  2331  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  St  1901,  p.  1432], 
placer  claims  are  required  to  conform  to  the 
lines  of  the  public  survey  only  where  such 
conformity  Is  reasonably  practicable,  and 
that,  where  such  conformity  is  not  reasonably 
practicable,  it  is  sufficient  If  they  conform  to 
such  lines  as  near  as  Is  reasonably  practi- 
cable. It  was  held  by  Secretary  of  the  In- 
terior Teller  in  Re  Rablln,  2  Land  Dec.  Dep. 
Int  764,  that  it  was  the  Intention  of  Congress 
to  provide  for  cases  where  the  situation  of  the 
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deposits  Is  Bach  that  conformity  of  the  loca- 
tion -with  subdivision  lines  is  unreasonable, 
and  to  permit  persons  to  take  a  certain  quan- 
tity of  land  lit  for  mining,  and  not  to  compel 
them  to  take  such  a  quantity  irrespective  of 
its  fitness  for  mining,  and  that  it  was  not 
practicable  to  conform  to  the  lines  of  the  sur- 
vey In  a  case  where  the  entire  placer  deposit 
in  a  caSon  -within  certain  limits  is  claimed, 
and  where  the  laud  on  either  side  Is  entirely 
unfit  for  mining  or  agriculture.  See,  also, 
Esperance  M.  Co.,  10  Copp's  Land  Dec.  338; 
In  re  Pearsall  &  Freeman,  6  Land  Dec.  Dep. 
Int.  227;  Llndley  on  Mines,  §  44&  We  have 
not  been  referred  to  any  decision  or  ruling 
disapproving  the  views  expressed  in  the  above 
authorities.  The  case  of  Miller  Placer  Claim, 
30  Land  Dec.  Dep.  Int  225,  351,  was  not, 
as  we  read  it.  Intended  to  make  any  change 
in  the  rule  laid  down  In  the  prior  decisions. 
In  view  of  this  well-established  rule,  the  find- 
ings of  the  trial  court  entirely  dispose  of  de- 
fendants' contention  in  this  behalf. 

The  complaint  alleged  that  the  land  located 
by  plaintiff's  predecessors  was  vacant  public 
land,  open  to  exploration  and  location,  and 
that  the  Kentucky  claimants  entered  thereon, 
and  discovered  therein  and  thereon  gold  and 
mineral  bearing  earth,  and  "did  duly  locate 
the  same  as  a  placer-mining  claim  under  and 
In  pursuance  of  the  provisions  of  •  •  • 
the  Revised  Statutes  of  the  United  States," 
and  then  alleged  the  varioua  acts  performed 
by  them  in  making  the  location.  It  further 
alleged  that  plalutiffs  were  the  owners  of  the 
premises,  and  that  defendants  claimed  and 
asserted  an  Interest  therein  adverse  to  plain- 
tiffs, which  claim  of  defendants  was  without 
right  The  answer  denied  "that  said  locators 
•  •  •  did  make  a  valid  location  upon"  the 
land  in  dispute,  denied  plaintiffs'  allegation 
of  o-wnership,  and  set  up  their  o-wn  alleged 
later  location.  There  was  no  issue  made  by 
the  pleadings  as  to  whether  the  Kentucky 
claimants'  claim  conformed  as  near  as  was 
practicable  to  the  survey  lines,  except  in  so 
far  as  it  was  Included  in  the  general  issues 
of  location  and  title,  already  referred  to;  and, 
so  far  as  the  record  on  appeal  shows,  there 
was  no  contention  In  the  trial  court  that  the 
claim  did  not  conform  to  the  survey  lines  as 
near  as  was  practicable,  unless  that  fact  is 
to  be  inferred  from  the  presence  of  a  finding 
which  will  be  hereinafter  quoted.  We  are  of 
the  opinion  that  it  was  not  incumbent  upon 
the  plaintiffs  to  allege  that  the  claim  declared 
in  their  complaint  to  have  been  located  by 
their  predecessors  conformed  as  near  as  was 
practicable  with  the  United  States  survey 
lines,  and  that  the  allegations  already  refer- 
red to  sufficiently  tendered  issues  as  to  the 
making  of  a  location  In  accordance  with  the 
re(iulroments  of  the  statutes.  See  Qulgiey  v. 
Glllett,  101  Cal.  462,  35  Pac.  1040. 

The  trial  court  found  that  at  the  date  of 
the  location  the  land  located  was  vacant  pub- 
lic land  of  the  United  States,  open  to  ex- 
ploration and'  location,  and  that  the  Ken- 


tucky claimants  did  locate  the  premises  as  a 
placer-mining  claim  in  pursuance  of  the  pro- 
visions of  the  Revised  Statutes  of  the  United 
States,  and  performed  the  various  acts  neces- 
sary to  effect  an  effectual  location— such  as 
posting  the  notice  of  iocatl<»i,  etc.— that 
plaintiffs  are  the  owners  of  the  land  In  con- 
troversy, and  that  the  claim  of  defendants 
thereto  is  without  any  right  whatever.  These 
findings  of  fact  upon  Issues  made  by  the 
pleadings  establish  a  valid  location,  unless 
the  effect  thereof  is  overcome  by  another 
finding  made  by  the  court  upon  matters  spe- 
cifically presented  by  the  pleadings,  which 
was  as  follows,  viz.:  "That  the  said  tract 
of  land  and  premises  hereinabove  described 
were  located  by  the  locators  upon  surveyed 
land  as  a  placer-mining  claim;  that,  in  mak- 
ing said  location,  It  was  the  intention  of  said 
locators  to  include  within  the  exterior  bound- 
aries of  their  location  the  bed  of  what  they 
believed  to  be  an  old  river  channel  or  gravel 
deposit  lying  beneath  the  surface  of  the 
earth;  and  that  In  order  to  take  In  said 
channel,  and  not  Include  within  their  bound- 
aries any  ground  which  would  be  of  no  value 
for  mining  purposes,  their  location  could  not 
conform  to  the  United  States  system  of  pub- 
lic land  surveys,  and  the  rectangular  sub- 
divisions thereof,  but  did  conform  thereto  as 
near  as  was  practicable  to  accomplish  the  ob- 
ject they  had  in  view,  to  wit,  the  location 
of  said  channel,  and  not  to  include  land  not 
useful  for  mining  purposes."  It  is  well  set- 
tled that  the  findings  of  the  trial  court  should 
receive  such  construction  as  will  uphold, 
rather  than  defeat,  the  judgment,  and  that 
they  are  to  be  read  and  considered  together, 
and  liberally  construed  in  support  of  the 
judgment,  and.  If  possible,  are  to  be  recon- 
ciled so  as  to  prevent  any  conflict  upon  ma- 
terial points.  People's  Home  Sav.  Bank  v. 
Rlckard,  130  Cal.  285.  201,  73  Pac.  S5S,  and 
cases  there  cited.  So  regarded,  the  finding 
is  susceptible  of  a  construction  afflrmatively 
showing  such  conformity  to  the  sun-cy  lines 
as  was  reasonably  practicable,  under  the  de- 
cisions of  the  Land  Department  already  re- 
ferred to,  for  the  court  expressly  found  there- 
in that.  In  order  to  include  the  land  which  was 
considered  valuable  for  mining  purposes,  and 
to  exclude  land  which  was  of  no  value  for 
such  purposes,  the  location  could  not  conform 
to  the  United  States  system  of  public  land 
surveys;  and  it  further  found  that  the  location 
did  conform  to  such  surveys  as  near  as  was 
practicable  to  accomplish  an  object  author^ 
Ized  by  the  statute,  viz.,  the  inclusion  of 
lands  useful  for  mining  purposes,  and  the 
exclusion  of  lands  not  useful  for  such  pur- 
poses. But  construing  this  finding  In  ac- 
cordance with  the  contention  of  defendants, 
to  be  based  entirely  upon  the  opinion  and 
belief  of  the  Kentucky  claimants  as  to  the 
situation  of  the  river  channel  or  gravel  de- 
posit and  the  value  of  the  adjoining  land  for 
mining  purposes,  without  regard  to  the  ac- 
tual condition,  there  is  nothing  therein  In- 
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conslRtent  with  the  findings  upon  the  specific 
matters  alleged  In  the  complaint  and  denied 
by  the  answer.  As  Is  contended  by  plain- 
tiffs, snch  Intention  and  belief  could  reason- 
ably coexist  with  the  fact  that  the  location, 
as  made,  actually  did  take  in  the  lands  Talu- 
able  for  mining  purposes,  and  excluded  the 
lands  that  were  not  valuable  for  such  pur- 
poses, and  that  It  conformed  to  the  surrey 
lines  as  near  as  was  practicable  to  accom- 
plish such  objects.  We  are  therefore  of  the 
opinion  that  the  other  findings  are  not  af- 
fected by  the  finding  last  quoted,  and  that 
those  findings  sufficiently  establish  a  valid 
location,  as  far  as  the  question  of  conformity 
to  the  survey  lines  is  concerned.  Such  find- 
ings are  conclusive.  In  the  absence  of  attack 
by  a  bill  of  exceptions  or  statement  on  mo- 
tion for  a  new  trial. 

2.  It  Is  further  contended  that  the  attempt- 
ed location  was  invalid  for  the  reason  that 
the  description  of  the  property  located  was 
not  correctly  set  forth  in  the  copy  of  the 
notice  of  location  recorded  in  the  ofilce  of 
the  county  recorder  of  Calaveras  county. 
The  trial  court  found  that  the  notice  of  lo- 
cation posted  in  a  conspicuous  place  on  the 
claim  contained  "such  a  description  of  the 
said  •  •  *  claim  so  located  by  reference 
to  natural  objects  and  permanent  monuments 
such  as  did  and  will  Identify  the  claim,"  and 
that  the  locators,  at  the  time  of  making  their 
location,  "distinctly  marked  tlieir  said  loca- 
tion on  the  ground,  so  that  its  boundaries 
could  and  can  now  be  readily  traced."  It 
further  found  that,  owing  to  a  mistake  In 
writing  out  the  copy  to  be  recorded,  the  de- 
scription in  the  recorded  notice  was  erroneous 
in  three  or  four  particulars;  the  principii. 
error  being  the  omission  of  the  last  course 
and  dist.iuce,  so  that  the  description,  insteac 
of  being,  "8th  South  41  deg.  12  mins.  west 
26.5S  chs.  to  post  marked  K.  P.  M.  set  in 
stone  mound  being  14  ^-section  corner; 
thence  9tb  west  20  chs.  to  place  of  beginning, 
containing  122.15  acres,"  was  as  follows,  viz.: 
"8th,  S.  41%  degs.  W.  26.58  clis.  to  place  of 
beginning,  containing  125  acres  more  or  less." 
An  act  regulating  the  recording  of  mining 
locations  In  Calaveras  county,  approved  April 
3,  1876,  and  in  force  at  the  time  of  the  Ken- 
tucky location,  provided  that  a  copy  of  the 
notice  of  location  of  any  mining  claim  there- 
after located  should  be  filed  and  recorded  In 
the  office  of  the  county  recorder  within  six 
days  from  the  date  of  posting,  and  further 
provided  that  a  notice  posted  without  being 
«o  recorded  should  "not  be  con.sidered  notice 
to  subsequent  locations  recording  under  this 
act"  St.  1875-76.  p.  853,  c.  5(i2.  This  act 
cmistituted  the  only  regulation  then  in  force 
relative  to  the  recording  of  location  notices. 
Whatever  might  be  the  effect  of  an  entire 
failure  to  comply  with  Its  provisions,  a  sub- 
stantial compliance  with  the  requirements  of 
the  act  would  certainly  be  sufficient;  and.  If 
tbe  description  contained  in  this  notice  was 
complete  enough  to  enable  one  examining  it 


to  ascertain  therefrom  that  the  land  actually 
claimed  was  Included  therein,  there  was  such 
a  substantial  compliance  as  would  satisfy 
the  statute,  for  such  a  description  would  give 
full  notice  that  snch  land  had  been  In  fact 
appropriated  by  others.  That  such  was  the 
effect  of  the  description  in  the  recorded  no- 
tice In  this  case  there  can  be  no  doubt,  what- 
ever rule  of  construction  be  applied  thereto. 
If  the  eighth  course  and  distance  be  rejected 
entirely,  and  a  straight  line  be  run  from  the 
eighth  corner  to  the  "place  of  beginning,"  It 
would  Include  all  the  land  now  claimed;  and 
if,  on  the  other  hand,  the  course  and  dis- 
tance were  followed,  a  post  marked  "K.  P. 
M."  set  In  a  stone  mound,  being  a  "%  %-sec- 
tlon  corner,"  would  be  found,  whence  a 
straight  line  west  along  the  section  line,  20 
chains  to  place  of  beginning,  would  close  the 
description,  and  furnish  an  exact  descrip- 
tion of  the  land  claimed.  Tbe  other  Imper- 
fections in  the  recorded  description  noticed 
in  defendants'  closing  brief  were  slight  er- 
rors In  courses  and  distances,  which  were 
controlled  by  the  references  in  such  descrip- 
tion to  natural  objects  and  permanent  monu- 
ments sufficiently  to  fully  Identify  the  exact 
boundaries  of  the  claim. 
The  Judgment  Is  allirmed. 

We  concur:    SHAW,  J.;  VAN  DYKE,  J. 


142  Cal.  Hi 
COOK  V.  KLENK.    (Sac.  1,080.) 
(Supreme  Court  of  California.    March  8,  1904.) 

LAKOLORD    ANO    TENANT— TENANCY   AT    WII,!.— 
CBEATION — NOTICE  TO   QUIT. 

1.  Where,  after  the  death  of  defendant's  wife, 
seised  of  a  boarding  house,  defendant  had  a 
conversation  with  his  wife's  executor  by  which 
it  was  arranged  that  defendant  should  remain 
in  the  house,  collect  the  X'ent  from  the  lodgers, 
and  turn  the  same  over  to  the  executor,  and  de- 
fendant did  not  agree  to  pay  rent  himself,  he 
did  not  occupy  the  premises  as  the  executor's 
tenant  at  will,  so  as  to  be  entitled  to  30  days' 
notice  to  quit  before  his  possession  could  be 
terminated. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Sacramento 
County;  J.  W.  Hughes,  Judge. 

Action  by  Philip  Cook,  as  executor  of  the 
estate  of  Rachael  Klenk,  deceased,  against 
Christian  Klenk.  From  a  Judgement  In  favor 
of  defendant,  plaintiff  appeals.    Reversed. 

Isaac  Joseph  and  Albert  Johnson,  for  ap- 
pellant Hiukson  &  Elliott  and  Devlin  & 
Devlin,  for  respondent 

COOPER,  C.  This  action  was  brought  to 
recover  possession  of  a  certain  lodging  house 
known  as  the  "White  House,"  and  the  lot 
upon  which  it  stands;  said  premises  being 
In  the  city  of  Sacramento.  At  the  close  of 
plaintiff's  evidence,  the  court  on  motion  of 
defendant,  granted  a  nonsuit  and  Judgment 
was  accordingly  entered.  Plaintiff  prose- 
cutes this  appeal  from  the  judgment  on  a 
hill  of  exceptions. 
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It  Is  alleged,  and  not  denied,  that  plain- 
tiff's testate  was  at  tbe  time  of  her  deatb  the 
owner  in  tlie  possession,  and  entitled  to  the 
posseselon,  of  the  premises  described  In  tbe 
c-omplaint  Defendant  is  tlie  surriTlng  Iius- 
band  of  deceased.  His  sole  contention  is  tliat 
after  tbe  death  of  his  wife  he  became,  by 
vitue  of  a  contract  or  agreement  with  plain- 
tifr,  a  tenant  at  will  of  the  premises,  and  as 
such  was  entitled  to  30  days'  notice  before 
his  tenancy  could  be  terminated.  It  Is  not 
claimed  that  such  notice  was  given.  The 
case,  therefore,  must  turn  on  the  question  as 
to  whether  or  not  the  defendant,  after  tbe 
death  of  his  wife,  became  a  tenant  at  will 
of  the  premises,  or  the  agent  of  plaintiff  for 
the  puri)08e  of  collecting  the  rents  from  the 
loilgers  and  turning  them  over  to  tbe  plain- 
tiff. It  must  be  borne  In  mind  that  at  the 
time  of  the  death  of  deceased  there  was  no 
such  relation  as  landlord  and  tenant  exist- 
ing between  her  and  the  defendant,  or  be- 
tween the  defendant  and  any  one.  Before 
and  up  to  the  time  of  her  death  she  was  the 
owner  and  in  possession  of  the  lodging  house. 
Defendant  does  not  appear  to  have  had  any 
right  to  the  property,  or  to  the  possession 
thereof,  at  the  time  of  the  death  of  his  wife, 
but  has  been  in  charge  of  It  since  her  death. 
The  plaintiff  testified  that  Immediately  after 
the  death  of  deceased  he  went  with  bis  at- 
torney, Joseph,  to  the  house,  and  that  the 
following  took  place:  "We  spoke  to  defend- 
ant about  the  place,  and  defendant  said  he 
guessed  he  would  have  to  take  his  things 
and  get  out,  and  we  told  him  that  It  was 
not  necessary  for  him  to  do  that;  that,  if 
he  would  pay  me  the  rent,  he  could  go  right 
along  with  the  bouse,  which  be  did  from 
tliat  time  on  until  some  time  in  March. 
•  •  •  He  was  to  collect  the  rent  from  the 
lodgers  and  turn  It  over  to  me.  That  is  the 
was  I  understood  it  right  along.  He  did  so, 
too.  »  •  •  That  is  the  only  arrangement 
I  ever  made  with  him — ^that  I  was  to  col- 
lect the  rents;  he  was  to  remain  there."  Jo- 
seph testified:  "The  defendant  said  he  sup- 
posed he  would  have  to  take  bis  clothes  and 
get  out,  and,  after  talking  with  Mr.  Cook 
about  it,  we  said  he  could  stay  there,  and  go 
ahead  and  collect  the  rents  from  the  lodgers, 
and  turn  them  over  to  Mr.  Cook,  who  was 
willing  that  Klenk  should  remain  there  un- 
der those  circumstances." 

We  do  not  think  the  above  evidence  suffi- 
cient to  show  that  the  relation  of  landlord 
and  tenant  was  created  between  plaintiff  and 
defendant.  There  was  no  agreement  on  the 
part  of  defendant  to  pay  rent  He  was  to  re- 
main on  the  premises,  and  turn  over  the 
rents  that  he  might  collect  from  persons  lodg- 
ing in  tlie  house.  The  amount  to  be  paid  was 
the  amount  so  colle<-ted.  JS'o  time  was  speci- 
tied.  No  previous  lease  had  existed.  The 
plaintiff  was  not  executor  at  the  time  of  the 
conversation.  He  had  no  power  to  rent  the 
premises  without  an  order  of  court  It  was 
simply  an  arrangement  by  which  the  defend- 


ant was  given  charge  of  the  property  for  tbe 
time  being  as  agent  of  plaintiff.  He  was  to 
collect  the  rent  from  the  lodgers  and  turn 
It  over  to  the  plaintiff.  The  holding  was  not 
exclusive  and  independent  of,  and  iu  no  way 
connected  with,  the  service  of  collecting  rent 
for  plaintiff.  In  fact,  the  condition  &nd 
terms  upon  which  the  defendant  was  to  re- 
main were  that  the  rent  collected  was  to  be 
paid  to  plaintiff.  It  was  to  be  collected  from 
other  parties,  and  when  so  collected  was  the 
projjerty  of  the  estate.  The  mere  possession 
of  property  does  not  necessarily  imply  that 
the  relation  of  landlord  and  tenant  exists. 
The  servant,  when  given  the  possession  of  a 
cottage  in  which  to  live  while  In  the  employ 
of  the  master.  Is  not  necessarily  a  tenant. 
If  this  were  so,  servants  and  agents  would 
have  novel  and  embarrassing  powers  In  re- 
gard to  property  placed  in  their  charge.  The 
relation  of  landlord  and  tenant  is  created  by 
contract,  express  or  implied.  The  evidence 
here  does  not  show  that  any  such  contract 
WHS  made,  or  that  any  facts  exist  from  which 
It  can  be  Inferred.  To  allow  defendant  to 
remain  In  possession  under  an  arrangement 
by  which  he  was  to  collect  the  rents  from 
third  parties  and  turn  them  over  to  plaintiff, 
after  he  has  refused  to  turn  over  such  rents, 
on  the  theory  that  he  is  a  tenant,  would  be  to 
allow  blm  to  reap  an  undue  advantage  from 
the  acts  of  kindness  shown  him  by  plaintiff. 
He  would  be  a  tenant  for  the  purpose  of 
holding  possession,  but  not  for  the  purpose 
of  collecting  or  paying  rents.  The  above  con- 
clusions are  supported  by  the  authorities. 
Mitchell  V.  Davis,  20  Cal.  45;  Todhunter  v. 
Armstrong  (Cal.)  53  Pac.  446;  Doyle  v.  Gibbs, 
6  Lans.  183;  Haywood  v.  Miller  (N.  Y.)  3 
Hill,  90;  Kerralns  v.  People,  60  N.  Y.  224, 
19  Am.  Rep.  158;  Cbatard,  Bishop,  v.  ©'Don- 
ovan, 80  Ind.  20,  41  Am.  Rep.  782;  Woods, 
Landlord  &  Tenant,  vol.  1,  p.  11. 

It  follows  that  the  Judgment  should  be  re- 
versed. 

We  concur:    CHIPMAN,  C;  HAYNES,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  tbe  judgment  appealed  from  is  re- 
versed. McFABLAND,  J.;  LORIGAN,  X; 
HENSlIAW,  J. 
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GOLDMAN  et  al.  v.  FLOTER.  (Sac.  1,035.) 

(Supreme  Court  of  California.    March  7,  1901.)' 
ATTACHMENTS— mssonrrioN—iiECORn— 

OROU  N  DS— PROOF. 

1.  On  an  application  to  dissolve  an  attachment 
for  matters  dehors  the  record,  the  complaint  and 
affidavit  on  which  the  writ  was  issued  consti- 
tute a  part  of  the  record,  of  which  the  court 
must  take  notice,  though  not  formally  intro- 
duced in  evidence. 

2.  Where  it  was  admitted  that  the  complaint 
and  attachment  affidavit  were  sufficient  to  sus- 
tain the  writ,  but  a  motion  to  dissolve  was 
made  on  the  ground  that  the  debt  was  secured, 
which  did  not  appear  from  the  record,  tbe  fact 
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that  n  had  be^n  orally  agreed  on  a  prior  appli- 
cation to  dissolve  the  attachment  which  was  de- 
nied that  such  fact  was  true  did  not  relieve 
the  defendant  from  offering  proof  thereof  on  a 
succeeding  application  in  order  to  justify  dis- 
solution on  such  ground. 

Department  1.  Appeal  from  Superior 
Court,  Tulare  C!ounty;  W.  B.  Wallace,  Judge. 

Action  by  J.  Goldman  and  others  against 
Chris  Floter.  From  an  order  vacating  an 
order  refusing  to  dissolve  an  attachment, 
3ind  granting  the  original  motion  to  dissolve, 
plaintiffs  appeal.     Reversed. 

C.  L.  Kiissell,  for  appellants.  Roth  &  Mc- 
Fadzoan  and  Chas.  G.  Lamberson,  for  re- 
spondent. 

SHAW,  J.  The  plaintiffs  baring  begun 
an  action  upon  a  promisswry  note,  and  pro- 
<.-iu<e<l  a  writ  of  attachment  to  be  issued 
therein,  tbe  defendaut  on  September  6,  1901, 
moved  tlie  court  to  dissolve  tbe  attachment 
in  pursuance  of  a  notice  of  motion  which  ia 
set  forth  in  the  transcript.  The  court  there- 
upon denied  the  motion.  Thereafter,  on  No- 
vember 4, 1901,  In  pursuance  of  notices  there- 
tofore given,  the  defendant  moved  tbe  court 
to  vacate  the  former  order  denying  the  mo- 
tion to  dissolve  tbe  attachment,  and  renew- 
ed the  motion  to  dissolve  tbe  attachment; 
and  by  an  order  made  on  November  11th 
the  court  granted  the  motion  to  vacate  the 
former  order  refusing  to  dissolve  the  at- 
tachment, and  granted  the  original  motion  to 
dissolve  the  attachment  From  th«  order 
made  on  tbe  11th  of  November  the  plaln- 
tlfTs  appeal.  The  bill  of  exceptions  with  re- 
«pect  to  tbe  motion  made  on  November  4th, 
and  granted  on  November  11th,  contains  the 
following  statement:  "And  In  support  of 
said  motion  to  set  aside  said  former  order, 
and  in  renewal  of  said  motion  to  dissolve 
said  attachment,  said  defendant  ottered  no 
evidence." 

The  appellants  assume  in  their  argument 
that,  upon  a  motion  of  this  character,  noth- 
ing can  be  considered  by  the  court  unless  It 
is  formally  offered  In  evidence.  This  Is  true, 
except  with  resi)ect  to  the  record  culminat- 
ing In  the  Issue  of  tbe  writ  itself,  consisting 
of  tlie  complaint  and  the  affidavit  of  attach- 
ment. The  complaint  and  affidavit  constitute 
the  record  upon  which  the  writ  is  based,  and 
■on  any  motion  attacking  the  attachment  they 
constitute  part  of  the  record,  of  which  the 
court  must  take  notice,  and  need  not  be  for- 
mally Introduced  in  evidence.  The  tran- 
script should  have  set  forth  tbe  complaint 
and  affidavit  in  full. 

This,  however.  Is  rendered  Immaterial  by 
the  fact  that  the  parties  do  not  dispute  the 
nature  or  character  of  the  complaint  and 
affidavit,  and  by  the  further  fact  that  the 
notice  of  the  motion  upon  which  the  order 
di!<iKolving  tbe  attachment  was  based  Itself 
describes  the  complaint  and  affidavit,  and 
shows  clearly  that  tbe  motion  was  not  based 
Alton  any  defect  appearing  upon  the  face  of 


the  complAInt  or  affidavit,  but  upon  matters 
apiMjarIng  outside  thereof.  It  is  stated  in  the 
notice  that  the  motion  would  be  made  upon 
the  ground  that  the  affidavit  In  attachment 
falsely  stated  that  the  notes  sued  upon  had 
not  been  secured  by  any  mortgage,  Hen,  or 
pledge,  and  that  It  failed  to  state  that  eald 
notes  were  originally  secured  by  chattel  mort- 
gages, and  that  the  security  bad  become 
valueless  without  any  act  of  tbe  plaintilT, 
whereas,  in  truth  and  In  fact,  the  notes  sue«l 
upon  had  been  secured  by  two  chattel  mort- 
gages, duly  recorded  In  the  office  of  the  re- 
corder of  said  county,  and  that  neither  tlie 
complaint  nor  the  affidavit  in  attachment  In 
any  way  alluded  to  or  mentioned  the  said 
mortgages.  Upon  the  first  hearing  of  the 
motion  on  September  6th  there  was  an  ad- 
mission made  by  the  plaintiffs  to  the  effect 
that  the  notes  had  been  originally  secured 
by  tbe  mortgages  mentioned  in  the  notice, 
but  that  tbe  property  mortgaged  had  been, 
before  tbe  commencement  of  the  action,  sold 
by  order  of  the  mortgagor,  and  tbe  proceeds 
applied  In  part  payment  of  the  note,  as  by 
him  directed,  and  that  tbe  balance  sued  upon 
was,  at  the  time  the  action  was  commenced, 
in  no  way  secured.  The  defendant's  con- 
tention was  that,  If  an  attachment  could 
be  Issued  under  these  circumstances,  the  facts 
must  all  be  stated  in  the  affidavit  in  attach- 
ment, and  that.  If  the  affidavit  falsely  stated 
that  the  notes  had  not  been  secured,  the 
court  must,  upon  the  facts  appearing,  and 
upon  a  proper  motion  made  In  that  bebalf, 
dissolve  the  attachment.  The  case  of  FIsk 
V.  French,  114  Cal.  400,  46  Pac.  101,  seems 
to  support  this  contention,  although  tlie 
point  was  to  some  extent  obiter  dictum. 
Conceding  that  FIsk  v.  French,  supra,  cor- 
rectly states  the  law,  we  are  still  of  the  opin- 
ion that,  upon  the  renewal  in  November  of 
the  original  motion  to  dissolve  the  attach- 
ment, the  court  should  again  have  beard  evi- 
dence of  the  matters  appearing  outside  of 
the  record.  This  Is  made  more  manifest  by 
the  fact  that  the  Judge  who  heard  the  sec- 
ond motion  was  not  the  same  person  as  tbe 
one  wlio  heard  the  first  motion.  The  admis- 
sion made  upon  the  hearing  of  the  first  mo- 
tion does  not  api>ear  to  have  been  a  writ- 
ten stipulation  which  was  on  file,  but  a  mere 
oral  admission  made  by  the  parties  for  the 
purpose  of  that  particular  motion.  The  mat- 
ters relied  upon  to  dissolve  the  attachment 
did  not  appear  upon  the  face  of  the  record, 
and  It  was  necessary  for  the  moving  party— 
the  defendant— to  inti-oduce  evidence  In  proof 
of  those  facts;  otherwise  his  motion  should 
have  been  denied.  It  Is  clear  from  the  state- 
ments In  the  notice  of  motion,  and  it  is  con- 
ceded upon  the  argument,  that  tbe  complaint 
and  affidavit  in  attachment,  upon  their  face, 
were  sufficient  to  uphold  the  writ  The  de- 
fendant having  failed  to  introduce  any  evi- 
dence in  support  of  his  motion,  and  in  re- 
lation to  the  matters  dehors  the  record  upon 
which  he  depended  to  sustain  hl»  motion. 
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there  was  notuing  for  the  coart  to  do  but 
to  deny  it  The  court  therefore  erred  In 
granting  the  motion  upon  grounds  which 
were  not  supported  by  any  evidence,  and  for 
thlB  reason  the  order  dissolving  the  attach- 
ment must  be  reversed.  The  same  principlas 
apply  to  the  appeal  from  the  part  of  the  or- 
der of  November  11th  vacating  the  prevloua 
order  refusing  to  dissolve  the  attachment 
That  motion  must  necessarily  have  been 
based  upon  matters  outside  of  the  record, 
vrhleh  should  have  been  presented  to  the 
court,  and  may  have  consisted  either  of  the 
affidavit  filed  with  the  notice,  or  of  evidence 
of  some  character  in  support  of  the  grounds 
upon  which  the  motion  was  based.  In  any 
such  case  the  court  must  receive  evidence 
auCacient  to  prove  the  facts  before  it  can 
properly  make  an  order  granting  the  motion. 
The  orders  appealed  from  are  reversed, 
and  the  cause  remanded. 


We    concur: 
DYKE,  J. 


ANGELLOXTI,    J.;     VAN 
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ABBOTT  V.  POND  et  al.    (L.  A.  1,211.) 

(Supreme  Court  of  California.    March  7,  1904.) 

INJUNCTION— DISCHARGE  OP  WASTE  WATEB  ON 
ADJOINING  LAND— PBESCBIPTIVE  RIGHT  OR 
EASEMENT — ^PLEADING —ANSWER — SUFFICIEN- 
CY—RELIEF WARRANTED  BY  ISSUES  AND  FIND- 
INGS—ADVERSE USE — QUESTION  OF  FACT  FOE 
COURT— REVIEW— EVIDENCES-SUFFICIENCY. 

1.  In  an  action  to  enjoin  defendants  from  dis- 
charging waste  water  on  plaintiff's  land,  their 
answer  In  respect  to  their  claim  of  a  prescriptive 
right  or  easement  was  as  follows :  "And  dur- 
ing ail  said  times  these  defendants,  and  each  of 
them,  and  their  respective  grantors  and  their 
predecessors  in  interest,  have  so  maintained  and 
used  said  ditch  continuously,  openly,  peaceably, 
uninterruptedly,  under  claim  of  right,  and  ad- 
versely to  the  ijlaintifl  and  his  grantors  and 
predecessors  in  interest  and  to  all  the  world, 
and  during  all  said  times  these  defendants  and 
their  respective  grantors  and  predecessors  ih 
interest  have  been,  and  these  defendants  now 
are,  as  to  their  respective  lands,  the  owners  of 
the  right  so  to  maintain  and  use  said  ditch,  as 
a  perpetual  easement  appurtenant  to  their  said 
lands.  Held  to  sufficiently  imply  that  the  use 
of  the  waste  ditch  was  notorious,  and  not  clan- 
destine. 

2.  It  was  unnecessary  to  use  the  term  "hos- 
tile" In  the  answer;  "adversely  to  plaintiff," 
etc.,  being  the  language  commonly  used  in  this 
connection,  and  plaintiff's  use  of  the  right  of 
way  under  a  claim  of  right,  as  alleged,  being 
necessarily  hostile. 

3.  The  word  "exclusively"  was  unnecessary  to 
the  answer,  as  the  ditch  might  have  been  used 
also  as  a  wasteway  by  plaintiff  and  others ;  and 
this  would  not  prevent  the  use  of  the  several 
defendants  and  their  predecessors  in  title  from 
ripening  into  a  right  by  prescription,  provided 
the  latter  use  was  in  no  way  interrupted  or  in- 
terfered with. 

4.  The  words  "under  claim  of  right  and  ad- 
versely to  plaintiff'  imply  that  the  use  was  un- 
der claim  of  title  as  their  own. 

5.  The  complaint  in  injunction  was  intended 
to  have  defendants  enjoined  altogether  from 
flowing  waste  water  on  or  across  plaintiffs 
land,  and  not  to  compel  them  to  confine  it  to  a 
waste  ditch  through  which  it  had  flowed,  and 
frbicb  defendants  did  not  claim  any  right  to  use 


so  as  to  needlessly  flood  plaintiff's  land.  Held 
that,  on  the  finding  of  defendants'  right  to  main- 
tain the  ditch,  the  whole  case  should  go  against 
plaintiff,  and  that  he  was  entitled  to  no  relief 
on  a  finding  that  defendants  had  not  at  all 
times  maintained  the  ditch  in  a  proper  condi- 
tion, by  reason  of  which  the  water  overflowed 
on  plaintiff's  lands. 

6.  The  question  of  adverse  use  to  sustain  a 
prescriptive  right  was  a  question  of  fact  for  the 
trial  court  to  decide,  and,  there  being  evidence 
to  support  its  lindingB,  they  will  not  be  dis- 
turbed on  appeal. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  San  Bernardino 
County;  Frank  F.  Oster,  Judge. 

Action  by  Frank  £.  Abbott  against  Frank 
S.  Pond  and  others.  From  a  Judgment  for 
defendants,  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals.    Afllrmed. 


Lafayette  Gill,  for  appellant 
Leonard,  for  respondents. 


Goodcell  & 


GRAY,  C.  This  action  was  brought  to  en- 
join defendants  from  discharging  waste  wa- 
ter upon  the  land  of  plaintiff.  The  plaintiff 
appeals  from  a  judgment  in  defendants'  fa- 
vor, and  from  an  order  denying  plaintiff  a 
new  trial. 

1.  The  plaintiff  objected  to  the  defendants 
introducing  any  evidence  of  a  prescriptive 
use  or  right  to  discharge  their  waste  waters 
across  the  land  of  plaintiff,  upon  the  ground 
that  the  facts  set  up  in  the  answer  "do  not 
constitute  a  defense  by  way  of  prescriptive 
right  or  easement,  as  claimed  in  the  an- 
swer."  This  is  in  the  nature  of  a  demurrer 
to  the  answer.  It  Is  claimed  that  "defend- 
ants have  not  alleged  that  their  use  or  pos- 
session was  notorious,  and  not  clandestine, 
nor  that  it  was  hostile  to  the  claim  of  title 
of  another,  nor  that  such  possession  was 
held  under  a  claim  of  title,  as  their  own,  ex- 
clusive of  any  other  right"  The  language 
of  the  answer  in  this  respect  is  as  follows: 
"And  during  all  said  times  these  defendants, 
and  each  of  them,  and  their  respective  gran- 
tors and  their  predecessors  In  interest,  have 
so  maintained  and  used  said  ditch  continu- 
ously, openly,  peaceably,  uninterruptedly,  un- 
der claim  of  right,  and  adversely  to  the 
plaintiff  and  bis  grantors  and  predecessors 
in  interest,  and  to  all  the  world;  and  during 
all  said  times  these  defendants  and  their  re- 
spective grantors  and  predecessors  In  inter- 
est have  been,  and  these  defendants  now 
are,  as  to  their  said  respective  lands,  the 
owners  of  the  right  so  to  maintain  and  use 
said  ditch,  as  a  perpetual  easement  appur- 
tenant to  their  said  lands."  That  the  use  of 
the  waste  ditch  was  notorious,  and  not  clan- 
destine, is  sufficiently  implied  from  the 
words  used  in  the  answer.  Partlculaiiy  the 
word  "openly"  shows  that  the  use  was  not 
clandestine.  And  again,  it  would  be  improb- 
able that  the  use  could  be  carried  on  as  de- 
scribed In  the  answer  without  being  known 
to  any  persons  at  all  interested  in  the  land, 
and  this  would  make  the  use  sufficiently  no- 
torious to  satisfy  the  law  governing  righta 
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by  prescription,  as  applied  to  easementa. 
Nor  Tvas  It  necessary  to  use  the  term  "hos- 
tile" In  the  answer.  "Adversely  to  the  plain- 
tiff," etc..  Is  the  language  commouly  used 
In  this  connection,  and  It  Implies  that  the 
use  of  the  ditch  was  In  hostility  to  any  claim 
the  plaintiff  might  have  made  adversely  or 
In  hostility  to  such  use.  "Plaintiff's  use  of 
the  right  of  way  under  a  claim  of  right  was 
necessarily  hostile."  Humphreys  v.  Blasln- 
game,  104  Cal.  40,  37  Pac.  804.  Neither  was 
the  word  "exclusively"  necessary  to  the  an- 
swer. The  ditch  might  have  been  used,  al- 
so, as  a  wasteway  by  plaintiff  and  others, 
and  this  would  not  prevent  the  use  of  the 
several  defendants  and  their  predecessors  in 
title  from  ripening  Into  a  right  by  prescrip- 
tion, provided  the  latter  use  was  In  no  way 
interrupted  or  interfered  with.  Several  par- 
ties could  use,  and  acquire  a  i)ermanent  and 
several  right  to  use,  the  same  ditch  for 
waste  water,  just  as  several  parties  could 
use  and  acquire  similar  rights  in  a  private 
road.  Humphreys  v.  Blasingame,  supra; 
Barnes  v.  Haynes,  13  Gray,  188,  74  Am.  Dec. 
629.  The  words  "under  claim  of  right  and 
adversely  to  plaintiff"  also  imply  that  the 
use  was  "under  claim  of  title  as  their  own." 
We  think  the  answer  was  good,  and  the  ob- 
jection to  evidence  on  the  ground  that  the 
answer  was  bad  was  properly  overruled. 
Other  objections  are  made  In  appellant's 
brief  to  the  answer,  but,  as  these  all  seem 
to  be  based  on  the  ground  of  uncertainty, 
and  there  seems  to  have  been  no  demurrer 
to  the  answer  on  any  ground,  and  the  an- 
swer also  seems  reasonably  free  from  un- 
certainty, we  do  not  deem  it  necessary  to 
take  up  these  objections  in  detail. 

2.  The  appellant  contends  that  he  was  en- 
titled to  relief  upon  the  strength  of  the 
twelfth  finding,  which  Is  to  the  effect  that 
defendants  "have  not  at  all  times  maintain- 
ed said  ditch  along  said  line  in  a  proper  con- 
dition for  the  carrying  of  said  surplus  and 
waste  water,  and  by  reason  of  such  failure 
such  water  has  at  times  overflowed  from 
said  ditch  upon  plaintiff's  lands,  to  bis  dam- 
age." From  an  examination  of  the  com- 
plaint, it  will  be  seen  that  it  was  not  pre- 
pared for  the  purpose  of  compelling  the  de- 
fendants to  confine  their  waste  water  to 
the  waste  ditch,  nor  to  recover  damages  for 
the  escape  of  the  water  from  the  waste 
ditch;  but  the  object  was  to  have  defend- 
ants enjoined  altogether  from  flowing  any 
water  upon  or  across  the  land  of  plaintiff. 
The  appellant  had  already  destroyed  defend- 
ants* waste  ditch  on  his  land,  and  this  suit 
was  intended  to  settle  the  question  as  to 
defendants'  right  to  maintain  the  waste 
ditch.  Defendants  did  not  claim  any  right 
to  use  the  waste  ditch  In  such  a  way  as  to 
needlessly  flood  plaintiff's  land,  or,  to  put 
It  in  the  language  of  the  findings:  "The  de- 
fendants have  not,  nor  has  any  of  them, 
threatened  to  cause  or  allow  any  water  or 
■uiplas  water  to  flow  from  any  of  their 


lands  down  to  or  upon  the  plalntlfTs  land, 
except  in  and  through  said  ditch,  as  the/ 
have  the  right  to  do,  as  aforesaid,  nor  threat- 
ened to  cause  or  allow  any  such  water  to 
overflow  any  of  his  land,  except  in  so  far 
as  such  overflow  would  result  from  his  own 
wrongful  act  in  closing  and  filling  said  ditch 
as  aforesaid."  The  relief  here  suggested 
would  therefore  have  been  outside  of  the 
matter  litigated.  Of  course,  it  Is  the  duty  of 
defendants  to  keep  their  waste  ditch  in  re- 
pair, when  they  have  any  ditch  to  repair, 
and  to  confine  their  waste  water  to  It  Plain- 
tiff, however,  cannot  have  the  equitable  In- 
terposition of  the  court  to  confine  water  to 
a  ditch  which  be  has  destroyed.  The  whole 
case  must  go  against  plaintiff  on  the  finding 
of  defendants'  right  to  maintain  the  ditch. 

8.  The  appellant  attacks  the  findings  of  the 
court  which  are  to  the  effect  that  ever  since 
1888  "the  defendants,  and  each  of  them,  and 
their  respective  grantors,  have  severally 
caused  and  allowed  said  surplus  and  waste 
water  from  their  respective  tracts  of  land"  to 
flow  through  said  ditch,  using  the  same  as  a 
waste  ditch,  "continuously,  openly,  peaceably, 
uninterruptedly,  under  claim  of  right,  and  ad- 
versely to  the  plaintiff,"  etc.,  and  that  since 
the  year  1805  the  defendants  and  their  re- 
spective grantors  have  been  the  owners  of 
such  rights  and  of  said  easement  There  was 
substantial  evidence  tending  strongly  to  show 
that  the  ditch,  which  the  plaintiff,  as  It  seems, 
plowed  In  and  destroyed  a  few  days  before 
the  commencement  of  the  action,  had  been 
maintained  and  used  as  a  waste  ditch  by  the 
several  predecessors  in  title  of  the  several  de- 
fendants, and  by  the  several  defendants  con- 
tinuously before  that  time,  for  a  period  run- 
ning as  far  back  as  1888,  and  that  this  use 
was  without  iuterruption,  and  without  asking 
the  consent  of  the  plaintiff  or  of  his  predeces- 
sors in  title,  and  that  no  objection  to  the  use 
was  made  until  shortly  before  the  commence- 
ment of  this  action,  and  about  flve  or  six 
years  after  the  period  of  limitations  had  run; 
that  during  all  this  time  the  land  across 
which  this  waste  ditch  ran  was  being  culti- 
vated; and  that  the  ditch  was  frequently  re- 
paired and  cleaned  out  by  defendants  and 
their  predecessors.  The  ditch  was  situated 
on  the  dividing  line  between  two  lots,  of  about 
QM  acres  each,  numbered  39  and  42,  respec- 
tively, and  was  partly  on  each  of  these  lots. 
The  plaintiff  had  owned  39  since  18S7,  and 
had  cultivated  it  continuously  from  as  early, 
anyway,  as  1890.  He  acquired  lot  42  only  a 
short  time  before  the  beginning  of  this  action. 
That  he  must  have  known  of  the  existence  of 
the  ditch  Is  plainly  apparent  from  the  evi- 
dence. The  land  was  cultivated  for  him  by 
his  agents,  and  he  seems  to  have  been  fre- 
quently upon  It  during  the  entire  period  of 
this  cultivation,  beginning  as  early,  certainly, 
as  1890.  The  ditch  was  plainly  apiiarent  upon 
the  ground,  and,  as  one  of  the  witnesses  says, 
he  had  to  cross  It  to  get  to  his  lot  39.  It  is 
altogether  inconsistent  with  the  evidence  to 
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suppose  that  plaintiff  did  not  all  the  time 
know  of  the  existence  of  this  ditch,  and  of  Its 
use  by  defendants  and  their  predecessors  as  a 
waste  ditch.  There  is  no  pretense  of  any  in- 
terference with  that  use  up  to  about  30  days 
before  the  commenceuient  of  this  suit  The 
evidence  in  tliis  case  on  this  question  of  an 
easement  is  similar  in  many  respects  to  the 
eriileuce  given  upon  the  same  point  In  the 
case  of  Humplueys  t.  Blasinganie,  104  Cal. 
40,  37  Pac.  804.  In  that  case  the  trial  court 
had  found  a  prescriptive  right  in  the  plaintiff 
to  the  easement,  and  this  court  said:  "It  is 
with  the  facts  inferred  from  the  use  under 
the  circumstances  detailed  by  the  witnesses 
that  appellant  finds  fault  But  these  Inferred 
facts  are  as  fully  within  the  domain  of  the 
jury,  or  of  the  court  sitting  without  a  Jury, 
as  the  facts  from  which  they  are  inferred." 
The  court  also  quotes  from  the  case  of  Thomas 
v.  England,  71  Cal.  456,  12  Pac.  491,  as  fol- 
lows: "To  perfect  an  easement  by  occupancy 
for  five  years,  the  enjoyment  must  be  adverse, 
continuously,  openly,  peaceably.  It  must  be 
adverse,  and  under  claim  of  legal  right  so  to 
do,  and  not  by  the  consent,  permission,  or  in- 
dulgence, merely,  of  the  owner  of  the  alleged 
servient  estate.  This  is  quite  obvious  in  cases 
where  the  consent,  permission,  or  license  is  ex- 
pressly given.  But  it  is  no  less  true  where 
the  permission  or  license  is  Implied,  as  it  may 
well  be  from  the  facts  and  circumstances  un- 
der which  the  use  was  enjoyed.  The  ques- 
tion is  one  for  the  Jury,  or  for  the  court  sitting 
as  such,  to  determine  as  a  fact,  in  the  light  of 
the  relations  between  the  parties  and  all  the 
surrounding  circumstances."  In  Clarke  t. 
Clarke,  133  Cal.  670,  66  Pac.  11,  the  court 
said:  "The  question  as  to  whether  or  not  the 
use  was  under  a  claim  of  right,  or  a  mere 
matter  of  neighborly  accommodation,  was  a 
question  of  fact  to  be  determined  by  the  court 
in  the  light  of  the  relation  of  the  parties,  theh: 
conduct,  the  situation  of  the  property,  and  all 
the  surrounding  circumstances."  We  have  not 
(luoted  all  the  evidence  in  the  case  at  bar 
tending  to  show  that  Uie  use  was  adverse, 
and  not  merely  permissive.  Nor  would  it 
serve  any  good  purpose  to  do  so.  It  is  suf- 
ficient to  say  that  the  question  of  adverse  use 
was  a  question  of  fact  for  the  trial  court  to 
decide,  and  we  think  there  is  evidence  suf- 
ficient to  support  the  conclusions  reached  in 
the  findings  referred  to. 

4.  It  Is  unnecessary  to  follow  appellant's 
argument  further.  As  was  said  by  his  attor- 
ney at  the  beginning  of  the  trial,  this  question 
of  an  easement  was  the  only  one  in  dispute 
between  the  parties.  It  being  decided  against 
the  plaintiff,  the  judgment  must  follow  it:  and 
it  is  therefore  not  of  much  importance  to  ex- 
amine the  other  findings  complained  of,  to 
see  whether  they  are  supported  by  the  evi- 
dence, or  are  as  certain  and  free  from  am- 
biguity as  they  should  be.  The  findings  are 
plain  and  certain  as  far  as  concerns  the  ease- 
ment, and  they  clearly  support  the  action  of 
the  court  in  refusing  the  plaintiff  an  Injunc- 


tion, and  giving'  the  defendants  a  judgment 
for  costs.  The  other  points  urged  upon  our 
attention  by  appellant  are  therefore  imma- 
terial. 

We  advise  that  the  Judgment  and  order  be 
afilrmed. 

We  concur:     CHIPMAN,  C;  SMITH,  C. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  afiirnied: 
IXDRIGAN,  J.;  McFARLAND,  J,;  HEN- 
SHAW,  J. 


142  Cal.  4«1 
SHARP  V.  BOWIE  et  al.    (S.  F.  2,648.)* 
(Supreme  Court  of  California.     Aug.  4,  190S.* 

CONTRACTS— LITIOATION—COSn'BOMISE  —  NOTES 
—  CON8IDGBATION  —  ACTIONS  —  DErENSES — 
jnnOMENTS  —  VACATION  — FINDINGS—  NEW 
TBIAL  —  DENIAL— BEVIBW  —  SCOPE— BBHEAB- 
ING— OBJECTIONS. 

1.  Where,  pending  an  action  to  quiet  title, 
plaintiff  and  defendants  therein  agreed  that,  in 
consideration  of  defendants'  agreement  to  pay 
plaintiff  $4,000,  she  would  dismiss  the  suit,  and 
execute  a  deed  to  defendants  for  her  interest  In 
the  land  in  controTersy,  and  in  pursuance  of 
such  agreement  defendants  paid  plaintiff  $1,000 
in  cash  and  gave  her  certain  notes  for  the  bal- 
ance due,  and  she  dismissed  the  suit  as  to  cer- 
tain of  the  lots  and  agreed  to  dismiss  as  to  the 
others  as  payments  were  made  on  the  notes, 
such  notes  were  part  of  a  valid  agreement  for 
compromise,  and  were  based  on  a  sufficient  con- 
sideration. 

2.  That,  after  defendants  had  refused  to  make 
further  payments  on  the  notes,  or  comply  with 
the  compromise  agreement,  plaintiff  prosecuted 
the  suit  to  judgment  by  which  it  was  determined 
that  she  had  no  interest  in  the  land,  was  no  de- 
fense to  her  subsequent  recovery  of  the  balance 
due  on  the  notes. 

On  Rehearing. 

3.  An  objection  that  the  points  on  which  a 
judgment  was  affirmed  on  an  api>eal  from  an  or- 
der denying  a  motion  for  a  new  trial  could  not 
be  considered  except  on  appeal  from  the  judg- 
ment, raises  a  question  of  jurisdiction,  together 
with  the  question  whether  a  new  trial  is  re- 
quired to  correct  the  errors  complained  of,  and 
is  therefore  available,  though  made  for  the  first 
time  on  an  application  for  rehearing. 

4.  Where  all  the  issues  of  fact  were  decided  In 
defendants'  favor,  and  the  court  held  that  on 
such  findings  defendants  were  not  entitled  to 
prevail,  their  remedy  was  by  appeal  from  the 
judgment,  and  not  from  an  order  denying  a  mo- 
tion for  a  new  trial. 

5.  The  sufficiency  of  the  pleadings  to  supi>ort 
the  judgment,  and  the  sufliciency  of  findings  of 
fact  to  sustain  the  conclusions  of  law,  cannot  be 
considered  on  an  appeal  from  an  order  denying 
a  new  trial. 

6.  AVhere  the  court,  in  an  action  on  certain 
notes  given  in  payment  of  plaintiff's  interest  in 
certain  land,  specially  found  that,  after  pay- 
ment of  the  notes  had  been  refused,  plaintiff 
renewed  the  prosecution  of  an  action  to  quiet 
her  alleged  title  to  the  land,  and  the  circum- 
stances under  which  she  did  so,  but  held  that 
such  renewal  was  no  bar  to  the  action  on  the 
notes,  and  rendered  judgment  against  defend- 
ants thereon,  defendants'  remedy  for  the  court's 
alleged  error  so  holding  was  by  motion  under 
Code  Civ.  Proc.  §  OG.*?,  authorizing  vacation  of 
a  judgment  which  is  inconsistent  with  the  find- 
ings of  fact,  or  by  appeal  from  the  judgment. 

'Rehearlnc  la  banc  denied  April  »,  U<M. 
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7.  Pending  a  suit  to  quiet  plaintiff's  title  to 
certain  real  estate  slie  contracted  to  convey  the 
same  to  defendants,  "or  their  assigns,"  in  con- 
sideration of  a  sum  then  paid  and  defendants' 
execution  of  notes  sued  on.  After  defendants 
failed  to  pay  the  notes,  plaintiff  resumed  the 
prosecution  of  her  suit,  and  pending  an  ap- 
peal from  an  advei-se  judgment  therein  defend- 
ants conveyed  the  land  to  the  agent  of  a  bank, 
for  its  benefit,  and  plaintiff,  in  consideration  of 
Sl.OOO  paid  her  by  another  agent  of  the  banlc. 
quitclaimed  her  interest  in  the  land  to  him  for 
the  bank's  benefit,  under  a  stipulation  that  such 
payment  should  not  be  applied  on  the  balance 
due  plaintiff  from  defendants.  Held,  that  such 
facts  supported  a  conclusion  of  law  that  plain- 
tiff by  such  conveyance  and  the  farther  prosecu- 
tion of  the  suit  had  not  elected  to  rescind  her 
contract  with  defendants,  nor  disabled  herself 
from   complying    therewith. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  J.  O.  B.  Hebbard, 
Judge. 

Action  by  Honora  Sharp  against  Henry  P. 
Bowie  and  others.  From  a  Judgment  in  fa- 
Tor  of  plaintiff,  defendants  appeal.    Affirmed. 

Harold  Wheeler  (Bishop,  Wheeler  &  Hoef- 
fer,  of  counsel),  for  appellants.  Bodgera,  Pat- 
erstm  &  Slack,  for  respondent. 


CHIPMAN,  C.  This  action  Is  brought  to 
enforce  payment  of  a  promissory  note  exe- 
cuted on  November  6,  1891,  by  defendants 
Bowie  and  Hopkins  (and  one  Camall,  since 
deceased).  In  part  performance  of  a  contract 
entered  into  on  the  same  date,  with  reference 
to  outside  land  block  664  of  San  Francisco 
between  plaintiff  and  the  said  persons  above 
named.  This  block  had  been  purchased  by 
defendants  and  Carnall  In  April,  1891,  from 
one  Ijonpe,  who  had  purchased  it  in  July, 
1886.  at  executor's  sale  of  the  estate  of 
George  F.  Sharp,  deceased,  husband  of  plain- 
tiff, at  his  death.  The  land  was  purchased 
by  defendants  for  subdiyision  and  sale  in  lots. 
In  July.  1891,  plaintiff,  claiming  an  undivided 
one-half  interest  in  the  land  as  snrriTor  of 
the  community,  brought  her  action  against 
Loupe  and  these  defendants  and  Carnall  to 
quiet  her  title.  The  court  found  that  this 
rait  of  Sharp  t.  Loupe  cast  a  doubt  on  de- 
foidants'  title,  and  prevented  defendants 
from  selling  said  lots,  and  that,  "being  pre- 
Tcnted  by  said  claim  and  by  the  pendency 
of  said  action  from  disposing  of  the  same,  the 
defendant  and  said  Camall  executed  and  en- 
tered into  the  said  written  agreement  and 
promissory  note  hereinbefore  mentioned  for 
the  purpose  of  compromising  said  claim  and 
of  releasing  said  lands  from  said  alleged 
claim  of  the  plaintiff  and  from  said  pending 
action,  and  to  remove  the  cloud  against  the 
title  •  •  •  to  said  landR"  It  is  further 
found  that  said  agreement  and  promissory 
note  were  executed  "as  parts  of  one  and  the 
fame  transaction,  and  that  there  was  no  oth- 
er or  .fnrthw  consideration  for  said  written 
agreement  and  for  said  promissory  note  than 
•■  In  said  written  agreement  set  forth,"  and 
tlut  the  consideration  and  purpose  of  defend- 


ants and  Camall  In  entering  Into  the  agree- 
ment and  promissory  note  of  November  6, 
1891,  "was  that  said  defendants  and  said  Car- 
nall should  thereby  compromise  said  claim  of 
plaintiff  to  said  land,  and,  on  complying  with 
the  conditions  of  said  agreement,  receive  from 
plaintiff  herein  a  conveyance  of  all  her  said 
alleged  claim,  •  •  •  and  be  released 
from  the  further  prosecution  of  said  suit" 
Brl^y.  the  agreement  was  that  plaintiff 
would  dismiss  her  suit  against  Loupe  et  al. 
and  quitclaim  to  defendants  upon  payment  to 
her  of  $4,000  within  six  months  from  Novem- 
ber 6,  1891.  It  was  also  provided  that,  as 
certain  payments  were  made  of  certain 
amounts,  she  would  quitclaim  certain  desig- 
nated parts  of  the  block  664,  and  dismiss  her 
suit  as  to  them.  Defendants  paid  $1,000  cash, 
and  gave  the  note  now  in  suit  for  $3,000.  In- 
cluding the  cash  payment  and  certain  subse- 
quent payments,  $2,100,  In  all,  was  paid,  and 
plaintiff  quitclaimed  and  dismissed  from  her 
suit  9  of  the  50  lots  which  composed  the 
block.  The  balance  ($1,900  and  interest)  of 
said  $3,000  note  has  never  been  paid.  The 
court  found  that  after  the  maturity  of  the  ob- 
ligation, and  before  the  death  of  Camall,  and 
prior  to  the  commencement  of  this  action, 
plaintiff  offered  to  perform  the  agreements 
on  her  part  upon  payment  of  the  balance  un- 
paid of  said  promissory  note,  "but  the  said 
Hopkins,  Bowie,  and  Camall  declined  and 
refused  to  accept  said  offer,  and  notified 
plaintiff  that  tliey  could  not  comply  with  the 
terms  of  the  said  agi-eement  on  their  part  to 
be  performed";  "that  plaintiff  has  always 
since  the  date  of  the  said  agreement  been 
ready,  willing,  and  able  to  perform  all  the 
conditions  of  the  said  contract  on  her  part  to 
be  performed,  and  has  repeatedly  before  the 
commencement  of  tills  action  oftered  to  com- 
ply with  the  condition  of  said  contract  on  her 
part  to  be  performed."  It  Is  further  found 
that  after  said  agreement  was  entered  into, 
and  prior  to  February  6.  189C,  defendant 
Bowie  acquired  from  his  associates,  Hopkins 
and  Carnall,  all  their  interest  in  said  land, 
and  on  said  last  date  named  defendant  Bowie 
granted  said  land  (except  the  said  nine  lots) 
to  one  Scrivener,  and  on  February  24,  1890, 
Scrivener  and  said  Loupe,  with  consent  of 
said  Bowie,  granted  the  said  land  to  the 
London  &  San  Francisco  Bank,  and  on  March 
24,  1896,  plaintiff  conveyed  all  her  interest  In 
the  premises  to  Charles  P.  Eells,  as  agent  of 
said  bank,  and  on  April  7,  1896,  agreeably  to 
an  tmderstanding  between  plaintiff,  Eells,  and 
the  bank,  Eells,  conveyed  to  said  bank.  It  is 
also  found  that  after  plaintiff  had  offered  to 
perform  all  the  conditions  of  said  contract  on 
her  part  to  be  performed,  and  after  the  said 
Bowie,  Hopkins,  and  Camall  had  refused  to 
accept  said  offer,  and  after  they  had  notified 
plaintiff  that  they  could  not  comply  with  the 
terms  of  the  agreement  on  their  part  to  be 
performed,  plaintiff  did,  on  or  about  Febru- 
ary 20, 1885,  prosecute  her  said  action  against 
said  Loupe  and  these  defendants,  and  did 
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endeavor  to  obtain  a  decree  quieting  her  title 
to  an  undiTided  one-balf  interest  in  ttie  lots 
not  then  released  from  the  action;  tbat  there- 
after the  action  was  brought  to  trial,  and  a 
judgment  was  rendered  in  favor  of  defend- 
ants October  17,  1893.  It  appears  that  an 
appeb!  was  taken  by  plaintiCF  to  this  court, 
and  the  judgment  of  the  lower  court  was  af- 
firmed in  February,  1808.  120  Cal.  89,  52 
Pac.  134,  586.  The  court  found  against  de- 
fendants' plea  of  want  of  consideration;  that 
the  consideration  for  said  agreement  of  No- 
vember 6,  IS&l,  and  said  promissory  note 
''has  not  wholly  or  at  all  failed;  and  that  the 
sum  of  $2,100  paid  to  plaintiff  as  aforesaid 
by  the  defendants  and  said  Carnall  under  and 
pursuant  to  said  agreement  and  promissory 
note  was  not  paid  without  any  consideration, 
but  was  paid  for  a  good  and  valuable  consid- 
eration." The  court  also  found  that  plain- 
tiff's cause  of  action  is  not  barred  by  section 
337,  Code  Civ.  Proc.,  pleaded  by  defendants. 
The  foregoing  sufficiently  Indicates  the  issues 
presented  by  the  pleadings.  Plaintiff  had 
judgment,  and  defendants  appeal  from  the 
order  denying  their  motion  for  a  new  trial. 

Appellants  state  In  their  brief  that  "the 
only  question  in  the  case  is  one  of  law,  there 
being  no  material  conflict  in  the  evidence." 
They  contend  that  the  action  is  for  the  spe- 
cific performance  of  the  contract  of  pur- 
chase; that  plaintiff  had  one  of  three  rem- 
edies, namely:  (1)  To  sue  for  damages  for 
breach  of  the  contract;  (2)  to  rescind  be- 
cause  of  defendants'  breach;  or  (3)  to  sue 
for  specific  performance,  holding  her  title 
meanwhile  ready  for  transfer  when  specific 
I)erformance  should  be  completed.  Appel- 
lants then  proceed  to  argue  that  the  action 
Is  not  for  damages,  for  which  section  3307, 
Civ.  Code,  provides  the  measure  of  compen- 
sation. It  Is  then  claimed  that  by  prosecut- 
ing her  suit  against  Loupe  et  al.  to  quiet 
her  title,  after  the  refusal  and  aclcnowledged 
Inability  of  defendants  to  comply  with  the 
contract,  she  elected  this  as  her  remedy, 
and,  as  she  was  defeated  in  that  action,  and 
as  she  conveyed  to  Eells  prior  to  its  final  de- 
termination, she  is  precluded  from  her  ac- 
tion of  specific  performance,  which  It  is 
claimed  she  Is  now  urging.  The  position 
of  appellants  Is  thus  stated:  "Having  con- 
tracted to  sell  to  the  defendants,  the  dismis- 
sal of  her  suit  and  her  claim  against  the 
land,  she  cannot,  after  proceeding  to  prose- 
cute her  suit,  and  wiping  out  her  claim 
against  the  land,  proceed  to  enforce  her  con- 
tract of  sale;"  citing  Pomeroy's  Remedies 
(2d  Ed.)  565-569;  Parke  &  Lacy  v.  White 
River  Lumber  Co.,  101  Cal.  37,  35  Pac.  442; 
Holt  Manuf.  Co.  v.  Ewlng,  100  Cal.  353-356, 
42  Pac.  435.  It  is  further  contended  that 
In  a  suit  for  specific  performance  It  Is 
essential  that  plaintiff  should  aver  and 
prove  either  performance  or  tender  to  per- 
form to  the  institution  of  the  suit —  i.  e.,  not 
only  tender  of  deed,  but  dismissal  of  her 
suit;    and  there  Is  neither  tender  of  deed 


nor  offer  to  dismiss  her  suit  to  quiet  title; 
and,  furthermore,  if  she  had  made  such  ten- 
der, she  could  not  have  judgment  in  this 
action,  because  she  has,  by  her  conveyance 
to  Eells,  put  It  out  of  her  power  to  perform. 
Finally,  it  is  contended  that  plaintiff's  pres- 
ent suit  Is  outlawed  by  laches. 

If  we  could  agree  with  appellants  that  the 
action  is  for  specific  performance,  we  might 
find  it  necessary  to  consider  the  rules  of  law 
governing  In  such  cases.  But,  as  we  read 
the  complaint,  the  action  is  at  law  on  the 
promissory  note,  and  the  agreement  set  out 
in  the  complaint  goes  to  the  consideration 
for  the  note  and  to  the  circumstances  un> 
der  which  it  was  given.  Defendants  agreed 
to  pay  a  stated  amount  by  way  of  compro- 
mise of  plaintiff's  suit,  which,  upon  payment 
made,  would  have  entitled  defendants  to  a 
dismissal  of  the  action  to  quiet  title,  if  there 
had  been  no  agreement  to  dismiss  it  We 
cannot  see  that  plaintiff  violated  her  agree- 
ment by  prosecuting  the  action  after  defend- 
ants bad  refused  to  pay,  and  had  notified 
her  that  they  could  not  make  the  payment. 
If  she  had  been  given  judgment  in  that  ac- 
tion, defendants'  right  would  still  remain, 
and  they  could  have  made  the  agreed  pay- 
ment and  compelled  a  deed.  Because  she 
failed,  and  defendants  were  awarded  the 
title,  furnished  no  justification  for  defend- 
ants' repudiation  of  the  contract  The  re- 
sult rather  inured  to  defendants'  advantage, 
for  it  gave  them  the  title,  and  adjudged 
that  plaintiff  had  no  Interest  in  the  land. 
Indeed,  after  final  judgment  in  that  case  a 
conveyance  to  defendants  would  have  con- 
veyed nothing,  and  the  pendency  of  her  ac- 
tion furnished  no  ground  of  complaint  since 
the  judgment  finally  disposed  of  it  in  defend- 
ants' favor.  In  fact,  however,  all  the  in- 
terest of  defendants  in  the  land  had  center- 
ed in  Bowie,  and  he  had  conveyed  to  the 
bank  through  Scrivener.  Mrs.  Sharp  had 
conveyed  to  Eiells  for  the  bank,  to  which  Eells 
conveyed,  and  thus  Mrs.  Sharp  had.  In  effect, 
conveyed  to  defendants'  assigns,  which  the 
agreement  provided  she  should  do.  And  all 
these  conveyances  were  made  pending  the 
action  to  quiet  title,  and  before  the  judgment 
on  appeal  to  the  Supreme  Court  The  evi- 
dence shows  that  there  was  never  any  ques- 
tion as  to  Mrs.  Sharp's  readiness  and  ability 
to  convey,  and  that  an  actual  tender  of  deed 
would  have  been  idle,  for  defendants  dis- 
tinctly avowed  an  intention  not  to  pay,  and 
declared  that  they  could  not  make  the  pay- 
ment stipulated.  See  Civ.  Code,  H  1511, 
1512,  1515.  It  is  nof  disputed  that  plaintiff 
was  claiming  an  interest  in  the  land  in  good 
faith,  and  that  the  note  was  given  in  settle- 
ment of  that  claim ;  and  this  was  a  sufficient 
consideration.  Mr.  Beach  says:  "The  basis 
of  forbearance  is  the  giving  of  either  a  legal 
right,  or  else  a  disputed  and  doubtful  claim. 
Thus  the  compromising  a  suit  after  verdict 
is  a  sufficient  consideration  to  support  a 
promise,  although  the  suit  is  to  try  a  ques- 
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tion  respecting  which  the  law  la  doubtful, 
or  supposed  by  the  parties  to  be  doubtful." 
Beach  on  Contracts,  i  174.  Numerous  Illus- 
trations of  the  question  are  giyen  In  section 
173,  and  among  them  it  Is  said:  "A  note 
gUen  In  compromise  of  a  disputed  claim, 
the  validity  of  which  Is  doubtful.  Is  support- 
ed by  sufficient  consideration."  It  is  stated 
geuerally:  "As  a  result  of  the  authorities, 
a  doubtful  or  disputed  claim,  sufficient  to 
constitute  a  good  consideration  for  an  exec- 
utory contract  of  compromise,  is  one  hon- 
estly and  in  good  faith  asserted,  arising 
from  a  state  of  facts  upon  which  a  cause 
of  action  can  be  predicated,  with  a  reason- 
able belief  on  the  part  of  the  party  assert- 
ing It  that  he  bad  a  fair  chance  of  sustain- 
ing his  claim,  and  concerning  which  an  hon- 
est controversy  may  arise,  although  in  fact 
the  claim  may  be  wholly  unfounded."  Id. 
i  175.  Api)ellants'  claim  that  the  action  is 
barred  by  laches  is  without  merit  The  note  I 
matured  May  6,  1892,  and  the  suit  was  com- 
menced March  12,  1896,  within  four  years 
after  maturity  of  the  note.  Code  Civ.  Proc. 
S  337.  See  North  Stockton  Town  Lot  Co.  v. 
Fischer  (Dec.  18,  1002)  70  Pac.  1082. 
The  order  should  be  affirmed. 

We  concur :    COOPER,  C. ;  GRAY,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  is  affirmed: 
SHAW,  J.;  VAN  DYKE,  J.;  ANGELLOT- 
TI,  J. 

On  Rehearing. 

(March  11,  1904.) 
In  Banc. 

BEATTY,  C.  J.  November  6,  1801,  the 
defendants  were  sole  owners  of  block  664, 
Outside  Lauds,  San  Francisco,  and  were  de- 
sirous of  selling  it  in  subdivislous,  but  were 
hindered  by  the  pendency  of  a  suit  there- 
tofore instituted  by  the  plaintiff  to  quiet  her 
alleged  title  to  an  undivided  half  of  the 
block.  To  obviate  this  difficulty,  they  en- 
tered into  a  written  contract  with  plaintiff, 
by  which  they  agreed  to  pay  her  $1,000  down 
and  13,000  more  within  the  ensuing  six 
months  in  consideration  of  her  agreement 
to  quitclaim  her  Interest  in  the  block,  as 
follows:  She  was  to  quitclaim  and  dismiss 
her  action  as  to  certain  subdivisions  upon 
receipt  of  the  first  $1,000,  and  thereafter 
she  was  to  quitclaim  to  the  defendants,  or 
their  assigns,  and  dismiss  her  action  as  to 
the  remaining  subdivisions,  as  they  were 
sold  from  time  to  time  and  payments  made 
on  account  of  the  remaining  $3,000,  upon 
full  payment  of  which  sum  she  was  to  quit- 
claim and  dismiss  as  to  any  remaining  port 
of  the  whole.  Upon  the  execution  of  this 
agreement  the  defendants  made  the  cash 
payment  provided  for,  and  plaintiff  quit- 
claimed and  dismissed  as  to  the  designated 
subdivisions.  Defendants  also  executed  their 
note  for  $3,000,  payable  in  six  months,  with 
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Interest,  as  provided  In  the  contract.  But 
thereafter  the  defendants  failed  to  make  the 
anticipated  sales,  and  found  themselves  un- 
able to  pay  their  note.  Plaintiff  repeatedly 
offered  to  perform  her  agreement  on  condi- 
tion of  payment,  but  they  as  often  declared 
their  inability  to  pay.  Under  these  circum- 
stances —  something  like  $2,000  remaining 
due  upon  the  note— the  plaintiff,  In  Febru- 
ary, 1805,  resumed  the  prosecution  of  her 
action  to  quiet  title.  In  October  of  that  yeaf 
Judgment  was  given  against  her.  From  this 
judgment  she  appealed,  but  it  was  finally 
affirmed  In  1808.  In  the  meantime,  however 
—on  February  «,  1806— defendants  had  con- 
veyed the  remainder  of  the  block  to  Scrive- 
ner, an  agent  of  the  London  &  S.  F.  Bank, 
who  afterwards  conveyed  to  his  principal, 
and  the  plaintiff  had  quitclaimed  said  rfr- 
mainder  (March  24,  1890)  to  Eells,  also  an 
agent  of  the  bank,  who  subsequently  con- 
veyed to  his  principal.  Prior  to  her  deed  t<» 
Eells,  the  plaintiff,  without  ever  having  made 
a  formal  tender  of  any  deed,  had  commenced 
this  action  to  recover  the  unpaid  portion  o^ 
the  $3,000  note  of  defendants,  with  Interest. 
The  cause  was  tried  without  a  jury,  and  up- 
on a  very  full  finding  of  facts,  IncludLng 
those  above  stated,  the  Judgment  of  the  su- 
perior comt  passed  in  favor  of  the  plaintiff 
for  the  full  amount  of  her  claim. 

No  appeal  has  been  taken  from  this  judg- 
ment, but  the  defendants  are  prosecuting 
the  present  appeal  from  an  order  denying 
their  motion  for  a  new  trial.  In  support  of 
their  appeal  they  have  earnestly  contended 
for  certain  legal  propositions  ari^ng  from 
the  facts  above  stated,  and  In  affirming  the 
order  of  the  superior  court  several  of  these 
propositions  were  discussed  in  the  opinion 
delivered  in  department  Upon  the  rehear- 
ing, which  was  granted  after  the  decision 
In  department,  the  respondent  has  made  the 
objection  that  none  of  the  grounds  upon 
which  the  defendants  claim  a  reversal  can 
be  considered  on  this  appeal.  They  claim, 
In  other  words,  that  the  points  which  have 
been  urged  upon  our  attention  could  be  con- 
sidered only  upon  an  appeal  from  the  judg- 
ment. This  objection,  though  made  for  the 
first  time  In  the  argument  upon  the  rehear- 
ing, cannot  be  disregarded,  for  it  raises  a 
question  of  jurisdiction,  and  also  It  raises 
the  question  whether  a  new  trial  Is  what  Is 
needed  to  correct  the  errors  of  which  the 
defendants  complain.  To  present  this  ques- 
tion fairly,  we  quote  from  the  brief  filed 
by  appellants  on  rehearing  the  five  proposi- 
tions for  which  they  contend: 

"(1)  That  the  renewal  of  the  action  of 
Sharp  v.  Loupe  constituted  an  election  to 
rescind  the  contract  for  the  specific  perform- 
ance of  which  this  action  Is  brought  and 
that  plaintiff  thereby  elected  to  pursue  a 
remedy  which  Is  Inconsistent  with  the  relief 
now  sought. 

"(2)  That  the  sale  by  the  plaintiff  of  her 
interest  in  block  604  to  Eells  has  completely 
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put  it  beyond  the  plaintiff's  power  to  pei> 
form  her  covenant  to  convey  to  Bowie,  and 
that,  aa  Bowie's  covenant  to  pay  Is  depend- 
ent upon  her  covenant  to  convey,  a  covenant 
which  she  Is  not  in  a  position  to  perform, 
she  cannot  compel  payment 

"(3)  That  specific  performance  of  this  eon- 
tract  cannot  be  decreed  against  Bowie,  in- 
asmuch as  such  a  decree  would  not  as  to  him 
be  Just  and  reasonable,  and  is  prohibited  by 
subdivision  2  of  section  3391  of  the  Civil 
Code. 

"(4)  That  the  complaint  in  this  action  is 
fatally  defective  as  a  complaint  for  specific 
performance  of  the  contract,  as  it  does  not 
contain  any  allegation  that  the  contract  price, 
for  the  recovery  of  which  this  action  is 
brought,  was  a  fair  and  reasonable  price  for 
plaintiff's  interest  in  the  land. 

"(5)  That  the  Judgment  in  this  action  can- 
not be  sustained  on  the  theory  that  it  is  a 
Judgment  for  damages,  as  the  complaint  in 
this  action  is  fatally  defective  as  a  complaint 
for  damages  for  breach  of  contract,  and  it 
does  not  proceed  on  this  theory,  but,  on  the 
contrary,  seeks  specific  performance,  and  con- 
tains no  ad  damnum  clause,  and,  further, 
no  evidence  of  damage  was  introduced." 

A  new  trial,  being  a  re-examination  of  an 
Issue  of  fact,  will  not  be  awarded  in  any 
case  in  which  every  material  issue  has  been 
decided  in  favor  of  the  losing  party;  for, 
if  he  Is  not  entitled  to  a  Judgment  with  every 
fact  found  in  his  favor,  he  has  nothing  to 
gain  by  a  new  trial  of  the  same  issues,  and 
if,  upon  the  findings  as  made,  he  is  entitled 
to  prevail,  his  only  remedy  is  by  appeal 
from  any  Judgment  rendered  against  him. 
In  such  a  case  a  motion  for  a  new  trial  is 
necessarily  denied,  and  the  order  necessarily 
affirmed  on  appeal,  for  nothing  can  be  con- 
sidered on  the  appeal  that  does  not  go  to 
show  that  a  re-examination  of  some  issue  of 
fact  is  necessary  for  the  protection  of  the 
rights  of  the  appealing  party.  It  may  be 
safely  stated  that  this  Is  the  effect  of  the 
numerous  cases  in  which  this  court  has  had 
occasion  to  consider  objections  similar  to 
that  now  urged  by  the  respondent  here.  In 
the  recent  case  of  Swift  v.  Occidental  Co., 
74  Pac.  700,  the  question  was  somewliat  fully 
considered,  and  many  of  the  cases  cited, 
wherein  it  has  been  held,  among  other  things, 
that  the  sulBciency  of  the  pleadings  to  sup- 
port the  judgment,  or  the  sufficiency  of  find- 
ings of  fact  to  sustain  the  conclusions  of 
law,  cannot  be  considered  on  an  appeal  from 
an  order  denying  a  new  trial. 

It  is  very  clear  from  what  has  been  said 
that  the  fourth  and  fifth  propositions  of  ap- 
pellants cannot  be  considered.  This  appears 
from  the  terms  in  which  they  are  stated. 
Whether  the  remaining  propositions  can  be 
considered  depends  upon  the  proper  con- 
struction of  the  findings  of  fact,  general  and 
specific.  The  pleadings  in  the  case  are  not 
verified,  and  the  answer  consists  of  a  gen- 
•ral  denial,  followed  by  three  special  de- 


fenses: First,  the  statute  of  limitations;  sec- 
ond, part  payment;  and,  third,  failure  of  con- 
sideration. Under  the  last  head  the  answer 
contains  allegations  of  a  number  of  facts, 
and  concludes  with  the  general  allegation 
that  by  reason  of  the  facts  specifically  stat- 
ed the  consideration  for  the  contract  and  note 
of  November  6, 1801,  has  wholly  failed.  This 
last  allegation  is  in  form  and  substance  a 
mere  couclusiou  of  law  deduced  from  the 
facts  specially  alleged,  and  the  issues  which 
the  statute  raised  upon  those  allegations 
were  the  issues  upon  which  the  case  was 
tried.  Upon  each  one  of  those  issues  the 
trial  Judge  made  a  special  finding,  and  upon 
every  issue  material  to  the  first  proposition 
of  appellants  bis  finding  was  in  their  favor. 
The  fact  that  the  plaintiff  renewed  the 
prosecution  of  the  action  to  quiet  her  alleged 
title  (Sharp  v.  Loupe),  and  the  circumstan- 
ces under  which  It  (was  renewed,  are  found 
specially  as  alleged,  and  therefore.  If  such 
renewed  prosecution  amounted  to  a  rescis- 
sion of  the  contract  sued  upon,  the  conclu- 
sion that  the  plaintiff  was  enUtied  to  a  Judg- 
ment enforcing  It  is  in  conflict  with  the  find- 
ings, and  the  remedy  is  not  a  new  trial  of 
an  issue  which  has  been  correcUy  decided, 
but  a  motion  under  section  G63  of  the  Code 
of  Civil  Procedure,  or  an  appeal  from  the 
Judgment  The  third  proposition  of  appel- 
lants is  based  partly  upon  the  failure  of  the 
plaintiff  to  allege,  and  of  the  court  to  find, 
that  there  was  a  fair  and  adequate  consid- 
eration for  the  contract  and  note  of  Novem- 
ber, 1801,  and  partly  upon  the  evidence.  The 
failure  of  the  court  to  make  a  finding  upon 
this  matter  Is  accounted  for  by  the  absence 
of  any  such  issue,  and  the  deficiency  of  tiie 
complaint,  if  any,  cannot  be  considered  on 
this  appeal.  As  to  the  evidence,  it  showed 
a  good  and  sufficient  consideration  for  the 
contract  at  the  time  it  was  made.  This  dis- 
poses of  every  proposition  advanced  by  ap- 
pellants except  the  second,  tw'hlch  we  pro- 
ceed to  consider. 

The  fact  and  the  circumstances  of  plain- 
tiff's conveyance  to  Eells  are  found  by  the 
court,  but  the  finding  does  not  respond  to 
any  issue  made  by  the  pleadings.  It  Is,  In 
other  words,  not  a  finding  of  an  issue,  but 
merely  of  a  probative  fact  Involved  in  the 
issue  covered  by  the  following  finding  of 
the  court:  "That  plaintiff  has  always  since 
the  date  of  the  said  agreement  been  ready, 
williug,  and  able  to  perform  all  the  condi- 
tions of  the  said  contract  on  her  part  to  be 
performed,  and  has  repeatedly,  before  the 
commencement  of  this  action,  offered  to  com- 
ply with  the  couditions  of  said  contract  on 
her  part  to  be  performed,  and  to  make,  ex- 
ecute and  deliver  a  good  and  sufficient  deed 
of  conveyance  of  her  interest  in  the  said 
property  to  the  person  designated  by  the 
said  defendants."  It  cannot  be  doubted 
that  this  finding  is  essential  to  support  the 
Judgment  for  plaintiff,  and  it  follows  that  de- 
fendants are  enUUed  to  a  new  trial  if  it  is  in 
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conflict  -with  the  evidence,  unless  It  can  be 
8ald  that  the  finding  that  plaintiff,  after  com- 
mencing the  action,  conveyed  her  Interest  In 
block  6G1  to  Bells  Is  so  Inconsistent  and  so 
controlling  in  Its  operation  as  to  have  en- 
titled defendants  to  a  Jndgment  on  the  find- 
ings. In  which  case,  as  we  have  shown,  a 
new  trial  would  be  a  vain  and  useless  pro- 
ceeding. But  It  has  been  held  by  this  court 
that  findings  of  probative  facts  will  not,  in 
general,  control,  limit,  or  modify  the  find- 
ing of  the  ultimate  fact,  and  that,  although 
the  finding  of  probative  facts  from  which  the 
ultimate  fact  conclusively  follows  Is  suffi- 
cient, yet,  when  the  ultimate  (the  issuable) 
fact  is  found,  no  finding  of  probative  facts 
which  may  tend  to  establish  that  the  ulti- 
mate fact  was  found  against  the  evidence 
can  overcome  the  principal  finding.  In  such 
case  the  only  remedy  of  the  party  injured  by 
the  principal  finding  is  to  move  for  a  new 
trial  on  the  evidence.  See  Perry  v.  Quack- 
enbush,  105  Gal.  306,  38  Pac.  740,  and  cases 
cited.  This  rule  enables  the  appellants  to 
be  heard  upon  their  second  proposition,  for 
the  finding  of  the  conveyance  to  Bells  is  not 
wholly  Inconsistent  with  the  finding  that 
plaintiff  has  always  been  ready,  able,  and 
willing  to  perform  her  part  of  the  contract. 
It  only  tends  to  prove  that  she  had  disabled 
herself  to  perform  her  contract  to  convey. 
It  does  not  establish  tbe  fact  conclusively. 
Indeed,  the  respondent  contends  upon  the 
evidence— and  we  think  the  evidence  sup- 
ports the  contention— that,  so  far  from  put- 
ting It  out  of  her  power  to  comply  with  that 
part  of  her  agreement,  her  conveyance  to 
Eells  was  actual  performance  of  everything 
left  to  be  done  on  her  part  Her  contract 
was  to  convey  to  defendants  or  their  as- 
signs. They  had  granted  the  unsold  portion 
of  the  block  to  Scrivener  on  February  6, 
189C,  and  he  had  conveyed  to  the  bank, 
which  thus  became  the  assignee  of  defend- 
ants, and  thereby  acquired  whatever  right 
remained  in  defendants  to  demand  or  receive 
a  conveyance  from  plaintiff.  Therefore, 
when  she  conveyed  to  Eells  in  March,  1806, 
by  a  deed  reciting  the  contract  between  her 
and  the  defendants  and  containing  a  stipu- 
lation binding  Eells  to  fulfill  her  agreement 
to  convey  (the  fact  being  that  Eells  was 
agent  of  the  bank,  and  was  taking  the  con- 
veyance for  the  sole  purpose  of  transferring 
the  title  to  his  principal),  she  did  substan- 
tially and  effectively  perform  that  part  of 
her  contract  The  only  answer  to  this  propo- 
sition Is  that,  although  she  did  the  very  thing 
her  agreement  obliged  her  to  do,  she  did  not 
do  It  In  pursuance  of,  or  In  compliance  with, 
her  agreement,  but  solely  In  consideration  of 
the  sum  of  $1,000  then  paid  her  by  the  bank. 
It  is  true  that  she  did  receive  this  sum  from 
the  bank,  but  she  exacted  a  stipulation  that 
It  should  not  be  deemed  a  payment  on  ac- 
count of  the  balance  due  from  the  defend- 
ants, for  the  recovery  of  which  she  had  com- 
menced this  action.    We  cannot  see  that  the 
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defendants  are  at  all  concerned  with  this 
feature  of  the  transaction.  Certainly  they 
were  not  injured  by  it.  They  had  parted 
with  all  their  interest  in  the  property,  and 
presumably  had  got  their  price.  They  were 
liable  on  their  contract  with  the  plaintiff. 
The  bank  was  under  no  obligation  to  protect 
them  against  that  liability,  and  if,  under  the 
circumstances,  it  was  willing  to  give  to  the 
plaintiff  $1,000  to  put  an  end  to  the  imcer- 
tninty  affecting  its  title,  that  was  a  matter 
in  which  she  and  the  bank  were  alone  con- 
cerned. 

The  renew«d  and  continued  prosecution  of 
the  action  of  Sharp  v.  Loupe  was  not  a 
breach  of  plaintiffs  contract.  She  had  not 
agreed  to  suspend  the  prosecution  of  that 
action.  There  was,  of  course,  no  motive  on 
her  part— nothing  to  be  gained- by  Its  fur- 
ther prosecution  so  long  as  the  contract  re- 
mained in  force,  and  therefore  its  renewal 
was  very  persuasive,  perhaps  conclusive, 
evidence  of  her  intention  to  rescind;  but  the 
question  of  rescission,  as  we  have  seen,  can- 
not be  considered  on  this  appeal,  and  as  to 
the  ability  of  plaintiff  to  perform  her  con- 
tract—the only  question  arising  upon  this 
record- It  is  clear  that  the  continued  prose- 
cution of  that  action  did  not  disable  her  to 
perform,  however  strongly  it  may  have  indi- 
cated her  Intention  to  repudiate  It 

The  failure  of  plaintiff  to  allege,  and  of 
the  court  to  find,  an  actual  tender  of  a  deed 
by  her  before  commencing  this  action  Is  a 
point  which,  for  the  reasons  above  stated, 
cannot  be  considered  on  this  appeal. 

The  order  of  the  superior  court  is  afiirmed. 

We  concur:  VAN  DYKE,  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;  LORIGAN,  J. 


142  Cal.  47T 
MUTUAL  LIFE  INS.  CO.  OF  NEW  TORE 
V.  PACIFIC  FRUIT  CO.  et  al.    (S.  F. 
2,016.) 

(Supreme  Court  of  California.     Aug.  4,  1903.) 

INSUBANCE— ASSIGNMENT     OP     POLICIES— COL- 
LATERAL   SECURITY — LIMITATIONS. 

1.  Under  Civ.  Code,  §  2911,  providing  that  a 
Hen  is  extinguished  by  the  lapse  of  the  time 
within  which,  under  the  provisions  of  the  Code 
of  Civil  Procedure,  an  action  can  be  brought  on 
the  principal  obligation,  where  an  action  on  a 
debt  for  which  certain  insurance  policies  on  the 
life  of  the  del)tor  had  been  pledged  as  securitj' 
was  barred  before  the  policies  matured  by  the 
debtor's  death,  the  lien  was  extinguished. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;  Frank  J.  Murasky,  Judge. 

Action  by  the  Mutual  Life  Insurance  Com- 
pany of  New  York  against  the  Pacific  Fruit 
Company  and  another.  From  a  judgment  in 
favor  of  defendant  fruit  company,  defendant 
Hattie  S.  Brewer  appeals.  Affirmed. 

William  H.  Jordan  (Walter  S.  Brann,  of 
counsel),  for  appellant  Chlckering,  Thomas  St 
Gregory  and  Olney  &  Olney,  for  respondent 


Uigitized  by  VJ»^v^ 


gle 


6d 


76  FACIFIO  JIEPOBTEB. 


(CaL 


COOPKR,  C.  ThlB  action  was  brought  by 
the  plaintiff  against  the  appellant  and  re- 
spondent, as  defendants,  to  compel  them  to 
Interplead  their  claims  to  ?1,480,  the  pro- 
ceeds of  two  life  insurance  policies.  A  de- 
cree of  interpleader  was  made;  plaintiff  paid 
the  amount  into  court  to  abide  the  result  as 
to  who,  between  appellant  and  respondent, 
was  entitied  to  the  money,  and  was  there- 
after practically  out  of  the  case.  The  appel- 
lant and  the  respondent  thereafter  filed  their 
respective  pleas,  each  setting  forth  the  facts 
upon  which  he  relied  for  recovery.  After 
trial  the  court  filed  findings  and  awarded 
judgment  for  the  respondent  This  appeal  is 
from  the  judgment  and  from  an  order  deny- 
ing the  appellant's  motion  for  a  new  trial. 

The  facts,  aa  shown  by  the  evidence  and 
found  by  the  court,  are  substantially  as  fol- 
lows: In  March,  18&1,  the  plaintiff  Issued 
to  one  Michael  T.  Brewer,  who  was  then  the 
husband  of  appellant,  two  paid-up  policies 
of  life  lnsm»nce,  aggregating  the  sum  of  $1,- 
480.  These  policies  were,  by  their  terms, 
made  payable  to  the  appellant  in  the  event 
that  she  should  survive  her  husband.  At  the 
time  the  policies  were  issued,  the  said  Mich- 
ael T.  Brewer  was  indebted  to  respondent  in 
the  sum  of  $2,134.37,  evidenced  by  four  prom- 
issory notes.  In  January.  18SG,  the  said  notes 
remained  unpaid,  and  appellant,  by  instru- 
ments in  wiiting  absolute  in  terms,  trans- 
ferred and  assigned  to  respondent  the  said 
policies.  The  evidence  shows,  and  the  court 
finds,  that  the  said  policies  were  transferred 
to  respondent  as  security  for  the  said  indebt- 
edness of  the  said  Miciiael  T.  Brewer.  The 
said  Michael  T.  Brewer,  after  the  said  poli- 
cies had  been  so  transferred  by  said  appel- 
lant, delivered  them  to  respondent,  who  has 
ever  since  held  them.  Michael  T.  Brewer 
died  in  December,  184)8,  leaving  the  said  In- 
debtedness to  respondent  unpaid.  Dm-ing  all 
of  the  time  after  the  assignments  were  made 
and  up  to  the  time  of  the  death  of  the  said 
Michael  T.  Brewer — nearly  13  years — the  pol- 
icies remained  In  the  possession  of  respond- 
ent, and  the  appellant  never  In  any  way 
claimed  nor  asserted  any  title  to  them,  but, 
on  the  contrary,  during  all  said  time  the  re- 
siMndent  claimed  title  thereto  by  reason  of 
said  absolute  assignments.  The  indebtedness 
to  respondent  has  never  been  paid,  and  ap- 
pellant has  never  offered  to  pay  the  said 
Indebtedness,  nor  to  redeem  the  said  policies, 
but  claims  that  the  said  policies  and  the  pro- 
ceeds thereof  are  her  separate  property,  free 
from  any  Uen  or  claim  of  the  respondent 
thereto.  The  principal  contention  of  appel- 
lant Is  that  the  transfer  of  the  policies  by 
her  was  without  consideration  and  void ;  that, 
notwithstanding  tiie  fact  that  she  transferred 
tiiem  to  secure  the  indebtedness  of  her  hus- 
band, she  was  not  thereby  deprived  of  her 
property  In  them,  but  had  the  right  to  them 
all  the  time,  and  now  has  the  right  to  their 
proceeds;  that,  although  the  resi>ondeut  liad 
possession  of  them  for  nearly  13  years,  with 


appellant's  written  asslgmnenta,  and  believed 
It  had  titie  thereto,  yet  In  fact  It  had  no  title, 
but  was  keeping  them  merely  as  the  custo- 
dian of  the  appellant.  By  section  2831,  Civ. 
Code,  one  who  hypothecates  property  as  se- 
curity for  the  debt  of  another  Is  a  surety  to 
the  extent  of  the  property  hypothecated,  and 
by  section  2844  a  surety  Is  given  all  the 
rights  of  a  guarantor.  Section  2792  provides 
that,  where  the  gruranty  Is  not  entered  into 
at  the  same  time  with  the  original  obligation, 
there  must  be  a  consideration  distinct  from 
the  original  obligation.  The  effect  of  the  sec- 
tions quoted,  therefore,  is  that  there  must 
have  been  a  consideration  for  the  assign- 
ments by  appellant  Section  1614  of  the 
same  Code  provides  that  "a  written  instru- 
ment is  presumptive  evidence  of  a  considera- 
tion." There  Is  no  evidence  In  the  record 
that  the  assignments  were  made  without 
consideration.  The  appellant  testified:  "I 
do  not  remember  under  what  circumstances  I 
signed  the  assignments  of  the  two  policies 
to  the  Pacific  Krait  Company.  •  •  ♦  I 
paid  very  llttie  attention  to  business  matters 
when  I  was  living  with  Mr.  Brewer.  It  was 
because  I  supposed  It  was  my  husband's 
business  to  look  after  business  matters  that 
I  did  not  charge  my  mind  with  them."  She 
testified  in  another  part  of  her  evidence  that 
she  did  not  receive  anything  from  any  one  for 
putting  her  name  to  the  assignments.  But  aa 
to  whether  or  not  the  respondent  agreed  to 
forbear,  or  released  attachments  on  her  hus- 
band's proi)erty,  or  otiierwise  relinquished 
riglits,  she  Is  entirely  silent  We  therefore 
have  the  record  showing  the  assignments  in 
writing,  and  the  statute  making  them  pre- 
sumptive evidence  of  a  consideration.  Not 
only  this,  but  section  2793,  Civ.  Code,  pro- 
vides that  the  guaranty  need  not  express  £ 
consideration,  and  section  1615  provides  that 
"the  burdeu  of  showing  a  want  of  considera- 
tion to  support  an  instrument  lies  with  the 
party  seeking  to  invalidate  or  avoid  It"  It 
is  further  provided  that  any  prejudice  suf- 
fered by  the  promisee  is  a  good  consld^ation 
for  a  promise.  Civ.  Code,  S  1605.  And  if 
there  is  a  prejudice  suffered  In  any  manner, 
the  law  does  not  measure  the  amount  nor 
o-xtent  thereof.  Whelan  v.  Swain,  132  Cal. 
391,  64  Pac.  560;  Metcaif  on  Contracts,  165; 
Clark  T.  Sigoumcy,  17  Conn.  511.  It  cannot 
be  said,  In  the  absence  of  evidence,  that  the 
respondent  suffered  no  detriment  as  a  con- 
sideration for  the  assignments.  If  the  as- 
signments had  not  been  made  to  respondent 
and  relied  upon,  it  might  have  procured  other 
security.  It  might  have  succeeded  In  collect- 
ing the  amount  from  Michael  T.  Brewer  In 
his  lifetime.  Therefore,  the  appellant  having 
admitted  making  the  written  assignments, 
and  having  alleged  that  they  were  made 
without  consideration,  the  burden  was  upon 
her  to  prove  such  allegation.  There  being 
no  proof,  the  law  presumes  a  consideration. 
And  the  authorities  support  this  conclusion. 
The  assignments  were,  la  fact;  a  transfer  of 
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pcraooal  property,  In  writing,  followed  by  a 
delivery,  for  the  purpose  of  securing  the  in- 
debtedness of  the  husband.  In  Conn.  Life 
Ins.  Co.  V.  McCormlek,  45  Cal.  580,  It  was 
held  that  a  mortgage  executed  by  a  married 
woman,  upon  her  separate  property,  to  secure 
the  money  due,  and  owing  by  her  husband, 
was  valid.  So,  In  the  late  case  of  Farmers', 
etc.,  Bank  t.  l>e  Shorb,  137  Cal.  693,  70  Pac. 
771.  It  is  said,  "It  Is  the  well-settled  rule 
that  a  married  woman  may  mortgage  her 
separate  property  for  the  debt  of  the  hus- 
band." In  Walker  v.  Dixon  Crucible  Co.,  47 
N.  J.  £q.  342,  20  Atl.  885,  a  married  woman 
had  voluntarily  transferred  certain  certifi- 
cates of  stock  to  secure  the  pre-existing  debt 
of  the  husband,  and  the  defense  was  (as  here) 
that  there  was  no  consideration  for  the  as- 
sigrnmcnt  The  court  said:  "It  is  settled 
in  this  state  that  a  married  woman  may  not 
bind  herself  to  pay  the  debt  of  another,  but 
that  she  is  completely  Invested  with  power 
to  dispose  of  her  property,  and  may  transfer 
it  to  secure  the  payment  of  another's  debt, 
and  that  when  she  has  actually  made  such 
disposition  she  cannot  afterwards  at  will 
avoid  it."  In  McNulty  v.  Cooper,  8  Gill  &  J. 
214,  tlie  plalntlfT  instituted  the  suit  to  recover 
the  amount  of  two  bonds  which  she  had 
transferred  to  defendant,  and  wlilch  trans- 
fer was  claimed  to  be  without  consider- 
ation. The  court  said:  " 'Tis  true  that  nei- 
ther courts  of  law  nor  of  equity  will  lend 
themselves  to  a  donee  or  assignee  to  enforce 
an  Inchoate  contract  not  founded  on  a  valu- 
able consideration,  but  it  Is  equally  certain 
that  they  will  not  lend  their  aid  to  a  donor 
or  assignor  in  a  case  where  the  contract  has 
been  consummated."  In  Shipman  v.  Lord, 
58  N.  J.  Eq.  381.  44  Atl.  215,  it  was  held 
that  an  assignment  of  a  married  woman's  In- 
terest  in  land  as  security  for  the  pre-existing 
debt  of  another  was  valid,  and  could  not  be 
avoided  for  want  of  consideration.  See,  to 
the  same  effect,  Kobinson  v.  Boyd,  60  Ohio 
St.  57,  53  N.  E.  494;  Dewees  v.  Osborne,  178 
111.  39,  52  N.  E.  942;  Putnam  v.  Story,  132 
Kass.  205;  Keudall  v.  Equitable  Life  Assur- 
ance Soc.,  171  Mass.  569,  51  N.  B.  464.  In 
Dewees  v.  Osborne  the  wife  executed  formal 
assignments  of  policies  of  insurance  to  the 
cashier  of  the  bank,  and  delivered  them  to 
her  husband.  He  in  turn  delivered  them  to 
the  bank  to  secure  his  existing  indebtedness. 
The  court  held  the  assignments  valid,  and  in 
the  (pinion  said:  "These  assignments  she 
delivered  to  her  husband,  who  took  them  to 
the  bank  and  pledged  them  generally  for  his 
indebtedness  then  existing  or  which  might 
thereafter  exist,  in  the  usual  course  of  busi- 
ness as  it  had  been  conducted,  and  was  to 
be  conducted  in  the  future.  By  the  law  of 
agency,  although  she  did  not  give  her  hus- 
band express  authority  to  pledge  the  policies 
in  the  way  he  did  to  seciure  the  indebtedness 
la  its  continued  form,  she  would  be  liable  if 
the  act  was  within  the  apparent  authority 
conferred  upon  him  by  her  act  of  delivering 


the  policies  to  him  and  making  and  deliver- 
ing to  him  the  assignments.  To  permit  her 
to  dispute  such  authority  as  she  appeared, 
from  her  own  act,  to  have  given  him,  would 
be  to  enable  her  to  commit  a  fraud  upon  In- 
nocent persons,  and  could  not  be  allowed." 

We  are  also  of  the  opinion  that  a  consid- 
eration in  this  case  for  the  transfer  of  the 
policies  by  appellant  may  be  presumed  upon 
another  ground.  The  respondent  had  the 
right,  before  taking  the  assignments  of  the 
pedicles  as  security,  to  bring  suit  on  the  prom- 
issory notes,  and  have  a  writ  of  attachment 
issued.  It  lost  that  right  when  it  took  the 
security.  Code  Civ.  Proc.  §  538.  This  sur- 
render of  a  right  was  a  prejudice  suffered 
by  the  respondent  After  giving  the  security 
and  depriving  the  respondent  of  the  right  to 
proceed  by  attachment  and  thus  secure  itself, 
it  cannot  be  presumed  that  there  was  no 
consideration.  Payne  v.  Bensley,  8  Cal.  260, 
68  Am.  Dec.  318;  Naglee  v.  layman,  14  Cal. 
451.  In  the  latter  case  the  opinion  was  writ- 
I  ten  by  Mr.  Justice  Field  with  his  usual  care 
I  and  ability,  and  it  was  expressly  held  that 
taking  collateral  security  changes  the  legal 
I  rights  of  the  parties,  for  It  operates  as  a 
j  suiTender  by  the  creditor  of  the  right  to  at- 
I  tach  the  property  of  the  debtor,  and  that 
such  surrender  is  a  sufficient  consideration 
for  the  security.  Nor  will  it  do  to  say  that 
the  respondent  could  have  regarded  the  as- 
signments as  void,  and  have  attached  by  sur- 
rendering them.  This  point  is  answered  in 
Payne  v.  Bensley,  supra,  where  it  is  said: 
"It  may  admit  of  great  doubt  whether  he 
[the  creditor]  could  surrender  the  security, 
and  attach,  without  the  consent  of  his  debt- 
or. The  latter  has  acquired  some  rights  by 
giving  the  collateral  security  as  well  as  the 
former.  •  •  •  The  relation  of  the  par- 
ties to  each  other  is  not  the  same  after  this 
collateral  security  is  given  as  it  was  before." 
The  Supreme  Court  of  Ohio,  in  Robinson  v. 
Boyd,  supra,  states  the  rule  very  clearly.  A 
pledge  of  a  policy  of  life  insurance  had  been 
given  by  plaintiff  to  be  held  as  collateral  for 
an  existing  debt  of  a  third  party.  In  answer- 
ing the  contention  that  there  was  no  con- 
sideration for  the  pledge,  the  court  said: 
"The  fair  inference  then  is  that  Miss  Everett 
was  then  seekiug  either  payment  or  security 
for  her  claim,  and  that  the  policy  was  as- 
signed in  pledge  to  satisfy  her.  It  is  averred 
that  it  was  made  at  her  request  Now,  had 
It  not  been  given,  there  is  nothing  to  show 
that  she  might  not  either  have  obtained  pay- 
ment in  money  or  property  or  have  obtained 
adequate  security  by  a  mortgage  of  the  prop- 
erty of  a  debtor.  The  fact  then,  that  she 
may  have  pretermitted  her  efforts  to  obtain 
immediate  payment  or  security  by  mortgage 
on  the  property  of  her  debtor,  induced  by  the 
pledge  made  by  the  plaintiff,  would  havo 
beeu  Btich  a  pretermission  of  efforts  on  her 
part  to  better  her  condition  at  a  time  when 
she  might  have  done  so  by  obtaining  furth«- 
security  as  would  constitute  a  consideration 
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for  the  pledge  then  made  by  the  plaintiff,  or 
would  estop  her  from  saying  there  was  none. 
Therefore  the  plaintiff  could  not,  after  pledg- 
ing her  policy  under  these  circumstances, 
have  recovered  it  without  satisfying  the 
amount  due  on  the  bond.  After  making  the 
pledge,  she  was  as  much  bound  in  an  obliga- 
tion for  the  payment  of  the  debt  arising  on 
the  bond,  to  the  extent  of  her  policy  of  In- 
surance, aa  if  she  had  signed  the  bond  limit- 
ing her  obligation  to  a  definite  sum."  Cotm- 
sel  for  appellant  concede  the  general  doctrine 
us  herein  stated,  but  in  their  brief  say,  "We 
think  Chaffee  v.  Browne,  109  Cal.  211,  41 
Pac.  1028,  an  exception  to  tlie  general  rule 
contended  for  by  counsel."  We  have  care- 
fully examined  that  case,  and  are  not  dis- 
posed to  extend  its  doctrine  beyond  the  facts 
as  therein  stated,  but  it  Is  not  in  conflict 
with  what  has  here  been  said.  The  sections 
of  the  Code  aa  to  the  burden  of  proving  a 
want  of  consideration  for  a  written  instru- 
ment are  not  discussed,  and  the  decision  is 
placed  squarely  upon  the  ground  that  there 
was  no  consideration  for  the  m<»rtgage  by  the 
wife.  Of  course,  if  It  had  been  proven  that 
there  was  no  consideration  for  the  assign- 
ments in  this  case,  then  the  doctrine  of  Chaf- 
fee V.  Browne  would  apply.  This  disposes 
of  the  principal  point  in  the  case. 

It  is  claimed  that  the  debt  due  respondent 
was  barred  by  the  statute  of  limitations  long 
before  the  death  of  Brewer.  This  Is  true; 
but  It  does  not  follow  that  appellant  can  re- 
cover the  policies,  or  the  proceeds  thereof, 
without  paying  the  debt.  Courts  of  equity 
will  not  lend  aflirmatlve  relief  for  the  pur- 
pose of  enabling  parties  to  recover  property 
mortgaged  or  pledged,  without  the  parties 
first  pay  the  debt  for  which  the  pledge  or 
mortgage  Is  security,  even  though  the  debt 
be  barred  by  the  statute  of  limitations.  Zel- 
lerbach  v.  Allenberg,  99  Cal.  57,  33  Pac.  786; 
Boyce  v.  Fisk,  110  Cal.  107,  42  Pac.  473; 
ijhipman  v.  Lord,  supra. 

If  what  has  been  said  is  correct.  It  follows 
that  the  Judgment  and  order  should  be  af- 
firmed. 

We  concur:    HAYNES,  C;   GRAY,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(March  11,  1904.) 


In  Banc. 


HENSHAW,  J.  This  action  was  brought 
by  the  plaintiff  against  the  appellant  and 
respondent  to  compel  them  to  interplead  their 
claims  to  $1,480,  the  proceeds  of  two  life  in- 
surance policies,  plaintiff  paying  the  money 
Into  court  to  abide  Its  decision.  The  appel- 
lant and  respondent  thereafter  filed  their  re- 
spective pleas.  After  trial  the  court  made 
its  findings,  and  awarded  Judgment  to  the 
respondent.    This  appeal  is  from  the  Judg- 


ment and  from  the  order  denying  appellant's 
motion  for  a  new  trial. 

The  essential  facts  are  the  following: 
Plaintiff  Issued  to  Michael  T.  Brewer,  the 
then  husband  of  the  plaintiff,  two  paid-up  poli- 
cies of  life  insurance  aggregating  the  sum  of 
$1,480.  These  policies  were,  by  their  terms, 
made  payable  to  the  appellant.  Brewer  was 
indebted  to  the  respondent  the  Pacific  Fruit 
Comiiany  in  the  sum  of  $2,134.37,  evidenced 
by  his  promissory  notes.  In  January,  the 
notes  remaining  unpaid,  appellant  and  her 
husband,  by  an  instrument  in  writing  abso- 
lute in  form,  transferred  and  assigned  to  said 
respondent  the  policies.  The  court  found  that 
the  policies  were  ti-ansferred  to  said  respond- 
ent as  security  for  the  indebtedness  of  Michael 
T.  Brewer.  Brewer  died  In  December,  1SU8, 
leaving  the  indebtedness  to  respondent  un- 
paid. During  all  the  time  after  the  assign- 
ments were  made  up  to  the  time  of  the  death 
of  Michael  T.  Brewer— nearly  13  years— the 
policies  remained  In  the  iMssession  of  the  re- 
spondent Appellant  pleaded  that  the  statute 
of  limitations  had  barred  a  recovery  upon 
Brewer's  debt  The  court  failed  to  find  upon 
that  plea.  The  case,  it  will  be  observed.  Is, 
In  its  essential  facts,  identical  with  that  of 
Conway  v.  Supreme  Council,  etc.,  131  Cal. 
437,  63  Pac.  727,  and  137  Cal.  384,  70  Pac. 
223.  By  these  decisions  it  is  held  tiiat  as, 
under  section  2911  of  the  Civil  Code,  a  lien 
Is  extinguished  by  the  lapse  of  time  within 
which,  under  the  provisions  of  the  Code  of 
Civil  Procedure,  an  action  can  be  brought 
upon  the  principal  obligation,  the  pledgee  who 
has  been  guilty  of  such  laches  as  to  allow  his 
remedy  upon  the  principal  obligation  to  be- 
come barred  loses  his  lien.  In  the  Conway 
Case  in  131  Cal.  437,  03  Pac.  727,  It  was  held 
that  the  court  should  have  found  upon  the 
plea  of  the  statute  of  limitations,  which  was 
there  interposed,  and  for  its  failure  so  to  do 
the  Judgment  was  necessarily  reversed.  The 
same  situation  is  here  presented.  In  the  case 
of  Zellerbach  v.  Allenberg,  99  Cal.  69,  33  Pac. 
78C,  the  attention  of  this  court  was  not  di- 
rected to  section  2911  of  the  Civil  Code.  In 
Commercial  &  Savings  Bank  of  San  Jose  t. 
Hornberger  (Cal.)  73  Pac.  623,  all  that  is 
decided  is  that,  If  the  original  debt  has  been 
kept  alive  by  Judgment  or  In  any  other  equal- 
ly enforceable  form,  the  pledgee's  Hen  con- 
tinues, and,  under  the  facts  of  that  case,  that 
the  statute  of  limitations  had  not  run  against 
the  principal  obligation,  within  tlie  meaning 
of  section  2911.  The  points  decided  therefore 
are  in  harmony  with  the  interpretation  given 
in  the  Conway  Cases.  It  should  be  remarked 
that  section  2911  was  designedly  passed  to 
change  the  former  rule  respecting  the  con- 
tinued existence  of  a  lien  after  the  statute  of 
limitations  has  barred  the  remedy  upon  the 
principal  obligation.  Thus  the  proposed  Civil 
Code  of  New  York,  the  Field  Code,  from 
which  admittedly  so  many  of  the  provisions 
of  our  own  Code  have  been  taken,  provided  ■ 
(section  1605),  in  accordance  with  the  commoit 
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nde:  "A  Hen  la  not  extingnisbed  by  tbe  mexe 
lapse  of  the  time  witbln  which,  under  the 
provisions  of  the  Code  of  Civil  Procedure,  an 
action  can  be  brought  npon  the  principal  ob- 
ligation." Our  own  codlfieia  Industrionaly 
changed  this  language,  and  declared  that  a 
Uen  is  extinguished  by  such  lapse  of  time. 
We  have  thus  adopted  a  rule  contrary  to  that 
existing  at  the  common  law  (Taunton  v.  Oo- 
forth,  6  Dowl.  &  Ryle,  p.  384),  and  contrary, 
tberefore,  to  the  authorities  of  those  states 
where  the  common-law  rule  has  not  been  ab- 
rogated  by  express  statute. 

The  Judgment  and  order  appealed  from 
mnst  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  find  upon 
the  plea  of  the  statute  of  limitations  inter- 
posed by  appellant,  and.  If  that  plea  be  well 
taken,  Judgment  In  her  favor  should  follow 
accordingly. 

We  concur:  McFARLAND,  J.;  LOBI- 
GAN,  J.:  TAN  DYKE),  3. 

On  Rehearing. 
(April  9,  1904.) 
PER  CURIAM.    Rehearing  denied. 

BEATTT,  C.  J.  I  dissent  from  the  order 
denying  a  rehearing  of  this  cause.  It  was 
originally  submitted  In  department  npon 
Inlefs,  resimndent  claiming  an  affirmance  of 
the  Judgment  and  order  of  the  superior  court 
upon  several  distinct  and  independmt 
grounds;  among  others,  upon  a  finding  of 
facts  sustaining  its  plea  of  tbe  statute  of 
limitations.  In  the  opinion  delivered  in  de- 
partment this  and  other  contentions  of  re- 
spondent were  left  unnoticed,  and.  Judgment 
and  order  being  affirmed  for  reasons  which, 
as  pointed  out  in  appellant's  petition  for  a 
rehearing  were  inconsistent  with  what  we 
had  recently  decided  In  (^nway  v.  Supreme 
Coandl,  etc.,  131  Cal.  437,  63  Pac.  727,  and 
137  CaL  884,  70  Pac  223.  This  conflict  of 
decisions  rendered  a  rehearing  necessary,  and 
It  was  accordingly  ordered,  but  it  did  not 
follow  that  a  return  to  the  doctrine  of  that 
case  would  necessitate  a  reversal  In  this  case, 
tor  tha«  still  remained  the  respondent's  plea 
of  tbe  statute  of  limitations,  which  It  had  all 
the  time  been  strenuously  urging,  and  to 
which  no  consideration  has  been  given  on  re- 
hearing. I  think  that,  if  it  were  even  clear 
that  the  respondent's  contention  on  this  point 
Is  nnf ounded,  it  should  nevertheless  have  been 
noticed;  but,  so  far  from  being  unfounded, 
die  position  of  respondent  seems  to  me  to  be 
wcH  rapported  on  principle  and  authority.  If 
tiie  appellant  Is  now  entitled  to  this  Insur- 
ance, her  right  of  action  to  recover  the  poli- 
cies accrued  when  the  lien  was  extinguished, 
which  was  seven  years  before  this  action  was 
commenced,  during  all  of  which  time  the  re- 
^Mmdent  held  the  policies  under  an  assign- 
ment absolute  in  terms,  and  claiming  them  as 
Its  own.   This  is  as  good  a  ground  of  recovpry 


as  that  upon  which  appeHant  bases  her  claim, 
and  the  equities  of  the  case  are  certainly  oa 
the  side  of  respondent. 

I  concur:    SHAW,  J. 


(t4  Wash.  500) 
LAWSON  et  nx.  v.  BEATTLB  ft  R.  RT.  00. 
(Supreme  Court  of  Washington.    April  4,  1904.) 

STBEET  RAILBOADS— INJUBT  TO  FA8SENOES— INa 
TOXICATIOW — INSTBUCTION — ACTION  BT  COM- 
ICUNITT  —  AWABn  0»  COKPBNSATIOH  FOB 
wife's  NUBSIRO  —  VEBOIOI  —  COKruCTIHa 
EVIDENCE. 

1.  Aa  it  is  the  province  of  the  jury  to  deter- 
mine the  weight  and  credibility  of  testimony,  the 
court  on  appeal  will  not,  as  a  general  rale,  set 
aside  a  verdict  where  there  Is  snbstantial  con- 
flict In  the  evidence,  especially  where  the  trial 
oonrt,  who  heard  and  saw  the  witnesses,  has 
declined  to  Interfere. 

2.  In  an  action  against  a  street  raQway 
oompany  for  Injuries  to  a  passenger  who  was 
thrown  from  tbe  running  board,  where  he  was 
riding,  the  court  charged  that  intoxication  was 
not  negligence,  and  that,  if  plaintiff  osed  that 
degree  of  care  incuml>ent  on  him  "under  the  dr- 
cnmstances,"  his  Intoxication  would  not  prevent 
a  recovery;  that  defendant,  in  order  to  prove 
oontribntory  negligence,  must  show  that  tbe  pas- 
senger did  not  exercise  ordinary  care,  without 
reference  to  his  intoxication,  as  the  question 
was  not  whether  he  was  Intoxicated,  but  wheth- 
er he  exercised  ordinary  care;    and  that  if  the 

Sassenger  was  intoxicated,  and  in  a  place  of 
anger,  and  the  company's  motorman  knew  It, 
the  motorman  was  bound  to  exercise  more  care. 
Held  not  erroneous,  as  eliminating  the  question 
of  the  passenger's  Intoxication,  or  aa  imposing 
on  the  passenger.  If  intoxicated,  tbe  duty  of 
using  only  the  care  required  of  Intoxicated  pei^ 
sons. 

3.  Where,  in  aa  action  by  tbe  community  for 
personal  Injuries  sustained  by  the  husband, 
there  is  no  evidence  of  the  value  of  the  services 
of  the  wife  in  nursing  the  husband,  the  jury 
cannot  award  any  compensation  therefor,  even 
If  a  recoverable  item. 

Appeal  from  Superior  Court,  King  County; 
Arthur  B.  Griffin,  Judge. 

Action  by  Bernard  Lawson  and  wife 
against  the  (Seattle  &  Kenton  Railway  Com- 
pany. From  a  Judgment  for  plalntlSa^  de- 
fendant appeals.    Modlfled. 

Peter*)  A  Powell,  for  ajvellant  Tomer  tt 
Weter,  for  respondents 

HADLET,  J.  Respondents,  constitatlng  a 
community,  sued  appellant  to  recover  for 
personal  injuries  to  respondent  Bernard 
Lawson.  The  complaint  alleges  that  said 
respondent  took  passage  npon  one  of  tbe 
electric  railway  cars  owned  and  operated  by 
appellant;  tbat  be  went  aboard  the  car  at 
tbe  comer  of  Second  avenue  and  Washing- 
ton street.  In  tbe  dty  of  Seattle,  for  the 
purpose  of  riding  to  bis  home,  in  Central 
Seattle;  that  the  car  was  crowded  with  pas- 
sengers, BO  that  be  could  neither  obtain  a 
seat  nor  stand  Inalde  the  car,  and  that  he 
was  compelled  by  reason  of  said  crowded 
condition  to  ride,  and  did  ride,  npon  the  ran- 
nlng  board  or  side  step  of  the  car,  without 
any  notice  or  knowledge  that  it  would  b* 
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dangerous  to  ride  at  that  idace;  that,  while 
so  riding,  and  while  exercising  due  care  on 
his  part,  at  a  point  where  the  line  of  road 
turns  from  Washington  street  Into  Rainier 
avenue  he  was  thrown  from  the  car  and 
dragged  for  some  distance;  that  he  was  so 
thrown  and  dragged  wholly  because  of  ap- 
pellant's carelessness  and  negligence  in  per- 
mitting him  to  ride  upon  said  running  board, 
and  in  running  the  car  around  the  curve  at 
a  high  rate  of  speed,  making  it  sway,  spring, 
and  Jolt,  thereby  causing  said  respondent  to 
slip  and  lose  his  footing,  and  to  be  thrown 
and  dragged  as  aforesaid.  The  answer  de- 
nies the  material  allegations  of  the  com- 
plaint, and  pleads  contributory  negligence. 
A  trial  was  had  before  the  court  and  a  Jury, 
and  a  verdict  was  returned  in  favor  of  re- 
spondents in  the  sum  of  $630.  Appellant 
moved  for  a  new  trial,  which  was  denietl, 
and  Judgment  was  entered  for  the  amount 
of  the  verdict.    The  defendant  has  apiienled. 

It  is  first  assigned  that  the  court  erred  in 
not  setting  aside  the  verdict,  because  it  Is 
urged  that  it  was  against  the  weight  of  the 
evidence.  It  is  true,  there  was  decided  con- 
flict in  the  evidence  as  to  material  matters, 
but  It  was  the  province  of  the  Jury  to  weigh 
the  testimony,  and  to  determine  as  to  its 
credibility  and  value.  It  is  a  general  rule 
that  the  verdict  will  not  ordinarily  be  set 
aside  on  appeal  where  there  is  substantial 
conflict  In  the  testimony,  and  especially 
where  the  trial  Judge,  who  heard  and  saw 
the  witnesses  testify,  has  declined  to  inter- 
fere. Bucklin  V.  Miller,  12  Wash.  152,  40 
Pac.  732;  Miller  v.  Bean,  13  Wash.  316,  43 
Pac.  CSC;  Reiner  v.  Crawford,  23  Wash. 
009,  03  Pac.  516,  83  Am.  St.  Rep.  848, 

It  Is  next  assigned  that  the  court  erred 
in  giving  the  following  instruction:  "You 
are  Insti-ucted  tliat  intoxication  on  the  part 
of  the  plalntifC,  if  you  believe  that  the  plnin- 
tlfl  Mr.  Lawson  was  intoxicated.  Is  not,  as 
a  general  rule.  In  Itself,  as  a  matter  of  law, 
such  negligence,  or  such  evidence  of  negli- 
gence, as  will  bar  his  recovery  In  this  action. 
The  law  refuses  to  Impute  negligence,  as  of 
com'se,  to  a  plaintllT  from  the  bare  fact  that 
at  the  moment  of  receiving  the  injury  he 
was  Intoxicated.  Intoxicated  persons  are 
not  removed  from  all  protection  of  the  law. 
If  the  plaintiff  used  that  degree  of  care  in- 
cumbent upon  him  to  use,  under  the  circum- 
stances of  this  case,  then  his  Intoxication, 
if  you  believe  that  he  was  Intoxicated,  had 
nothing  to  do  with  the  accident.  I  wish  to 
substitute  In  place  of  the  words  'had  noth- 
ing to  do  with  the  accident,'  'would  not  pre- 
vent his  recovering.*  When  contributory 
negligence  is  one  of  the  Issues,  as  In  this 
case,  the  defendant  must  prove  to  you,  or  it 
most  appear  to  you  from  all  the  evidence, 
that  the  plaintiff  did  not  exercise  ordinary 
care;  and  that,  too,  without  reference  to  his 
intoxication.  The  question  is  not  whether 
or  not  the  plaintiff  was  drunk,  but  whether 
or  not  he  exercised  ordinary  care.    You  are 


instructed  that  if  you  find  that  the  plaintiff 
was  intoxicated  and  in  a  place  of  danger, 
and  that  if  you  find  that  the  motormau 
knew  those  facts,  the  motorman  was  bouud 
to  run  the  car  more  carefully,  in  order  to 
prevent  throwing  Mr.  Iiawson  off  the  car, 
if  Mr.  Lawson  was  in  a  place  of  danger." 
There  was  testimony  to  the  effect  that  the 
Injured  respondent  was  intoxicated  at  the 
time  of  the  accident,  and  this  Is  urged  as 
showing  contributory  negligence.  Witnesses 
In  rebuttal  denied  that  he  was  intoxicated. 
Ai^ellant,  in  criticising  the  above  instruc- 
tion, contends  that  it  altogether  eliminated 
from  the  consideration  of  the  jury  the  ques- 
tion of  the  respondent's  intoxication,  or  that 
it  suggested  that  only  that  degree  of  care 
was  required  of  him  which  one  "under  the 
circumstances  of  this  case"  would  be  ex- 
pected to  use;  that  is  to  say,  that,  if  the  Jury 
believed  that  respondent  was  sober,  in  that 
event  he  was  required  to  use  the  same  de- 
gree of  care  which  would  have  been  required 
of  sober  men  under  the  same  surroundings, 
but  that,  if  they  believed  he  was  intoxicated, 
then  he  was  under  obligation  to  use  that 
degree  of  care  only  which  would  have  been 
retiuired  of  men  Intoxicated  as  he  was.  Ap- 
pellant cites  Buesching  v.  St.  Louis  Gaslight 
Co.,  6  Mo.  App.  i^,  as  a  case  in  which,  it 
claims,  a  similar  instruction  was  given.  At 
page  1)2  of  the  volume  cited,  the  opinion, 
after  stating  that,  at  the  lu.stance  of  the 
plaintiff,  the  trial  court  directed  the  Jury 
that  if  the  cellar  entrance  was  dangerous 
to  passengers,  and  deceased  was,  in  conse- 
quence, injured  while  exercising  ortlinary 
care,  they  should  find  for  the  plaintiff,  also 
proceeds  as  follows:  "•  •  •  and  further 
declared  that  'ordinary  care'  means  tl>at  de- 
gree of  care  which  may  reasonably  be  ex- 
pected of  a  person  in  the  situation  of  de- 
ceased at  the  time  of  the  accident.  This 
definition  of  'ordinary  care'  is  given  in  some 
text-lxjoks.  But,  In  view  of  the  evidence  in 
this  case,  it  was  calculated  to  mislead.  Tliere 
was  some  testimon.v  in  this  case  from  which 
the  Jury  might  infer  that  the  deceased  was 
not  entirely  sober  at  the  time  of  the  acci- 
dent." As  far  as  appears  from  that  opinion, 
no  other  detlnlti(«  of  "ordinary  care"  was 
given  by  the  court,  and  It  was  properly  held 
that  the  definition  given,  in  view  of  the 
testimony,  was  misleading.  In  the  case  at 
bar,  we  tliink  the  court  several  times  in  the 
course  of  its  instructions  made  it  clear  to 
the  Jury  that  the  rule  as  to  ordinary  care 
Is  that  It  must  be  such  as  an  ordinarily  rea- 
sonable and  prudent  person  would  exercise 
under  the  same  surroundings.  It  has  been 
often  held  by  this  court  that  the  Instruc- 
tions must  be  read  and  construed  as  a  whole, 
and  not  in  detached  parts.  We  think  the 
suggestion  of  respondents'  counsel  as  to  this 
instruction  is  pertinent,  viz.,  tlrnt  after  hav- 
ing told  the  Jury  what  Is  ordinary  care,  and 
that  such  care  was  required  of  respondent 
in  the  premises,  the  Instruction  had  the  ef- 
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feet  to  caution  the  jary  against  the  danger 
of  supposing,  in  view  of  the  testimony  as 
to  intoxication,  tliat  their  only  duty  was 
simply  to  determine  whether  respondent  was 
Intoxicated  or  not  Such  an  impression 
would  have  been  erroneous,  since  the  real 
test  which  they  should  at  all  times  have 
liept  before  their  minds  was,  did  respondent 
act  as  a  reasonable  and  ordinarily  prudent 
person  would  hare  done  under  similar  sur- 
roundings and  circumstances?  The  etTect 
of  the  coiuf  s  instruction  was  not  to  tell  the 
Jury  that  they  could  not  consider  Intoxica- 
tion, If  they  found  there  was  such,  as  an 
element  In  determining  the  existence  or  ab- 
sence of  ordinary  care,  but  that  the  latter 
question  was  the  real  one  to  determine,  and 
not  merely  the  matter  of  intoxication.  The 
whole  instruction  criticised,  with  immaterial 
exceptions,  was  given  in  the  same  words  by 
a  Ck>Iorado  trial  court.  The  Supreme  Court 
of  that  state,  in  i>assing  upon  the  instruc- 
tion, said:  "Counsel  says.  This  instruction 
commences  by  advising  the  Jury  that  in- 
toxication in  itself,  as  a  matter  of  law,  is 
not  such  negligence  as  will  bar  his  recovery 
in  this  action,'  and  ends  by  advising  the 
Jury  that  'it  must  appear  that  the  plaintiff 
did  not  exercise  ordinary  care,  and  that,  too, 
without  reference  to  his  inebriety.  The  ques- 
tion is  whether  or  not  the  plaintiff's  conduct 
came  up  to  the  standard  of  ordinary  care, 
not  whether  or  not  the  plaintiff  was  drunlt.' 
It  requires  considerable  ingenuity  to  And 
fault  with  the  language  cited.  It,  in  effect, 
properly  states  the  law  to  be  that  the  ques- 
tions being  tried  were  the  negligence  of  the 
defendant  and  the  contributory  negligence 
of  the  plaintiff,  not  whether  the  plaintiff 
was  at  the  time  Intoxicated.  That  drunken- 
ness on  the  part  of  plaintiff  would  not  re- 
lieve the  defendant  from  liability,  if  guilty 
of  negligence,  and  that,  drank  or  sober,  if 
the  plaintiff,  by  want  of  ordinary  care,  con- 
tributed to  the  injury,  he  must  assume  such 
responsibility,  regardless  of  his  condition. 
We  cannot  well  see  how  it  could  have  been 
different  If  drunk,  he  was  held  responsible 
for  his  negligence;  and,  if  drank,  it  can 
hardly  be  contended  that  it  gave  the  defend- 
ant, for  that  reason,  the  right  to  kill  or 
maim  him,  but,  if  known,  imposed  greater 
fare  on  the  defendant."  Denver  TPramway 
Co.  v.  Reid,  33  Pac.  209,  i275. 

It  is  next  assigned  that  the  court  erred 
in  not  striking  from  the  complaint,  and  in 
not  withdrawing  from  the  consideration  of 
the  Jury,  respondent  Anna  M.  Lawson's 
claim  of  $300  for  services  as  nurse,  for  the 
rea.son  that  the  averments  of  the  complaint 
were  not  sufficient  and  that  there  was  no 
evidence  to  Justify  any  recovery  for  such 
services.  The  Jury  returned  a  special  find- 
ing of  $50  In  favor  of  respondents  as  to  that 
item,  which  amount  was  included  In  the 
aegregnte  sum  of  the  general  verdict  Mrs. 
Lawson,  on  cross-examination,  testifled  that 
her  husband  was  confined  to  his  bed  some- 


thing more  than  one  week,  and  that  he  was 
confined  to  the  house  for  alrant  one  month, 
but  that  he  was  able  to  walk  about  the  house 
after  leaving  his  bed.  She  also  testified  that 
she  waited  upon  him  and  attended  him  as 
nurse  during  this  time,  but  that  she  at  the 
same  time  attended  to  her  household  duties, 
and  performed  the  services  which  she  ordi- 
narily discharged  as  a  member  of  the  com- 
munity. There  was  no  evidence  that  any 
expense  was  incurred  or  paid  out  to  procure 
other  help  to  assist  the  wife  by  reason  of 
her  engagement  in  waiting  upon  her  hus- 
band. There  was  therefore  no  financial  loss 
to  the  community  on  account  of  said  serv- 
ices, imless  it  was  entitled  to  recover  the 
value  of  these  necessarily  increased  duties 
of  the  wife.  There  was,  however,  no  evi- 
dence as  to  their  value;  and,  even  If  It  were 
a  recoverable  item,  the  jury  should  not  have 
been  left  to  speculate  as  to  Its  value.  In 
this  particular  we  think  the  court  erred. 

The  cause  Is  therefore  remanded,  with  in- 
structions to  the  trial  court  to  modify  the 
judgment  by  reducing  it  In  the  sum  of  $50. 
But  in  ail  other  particulars  the  Judgment  is 
affirmed.  The  appellant  iB  entitled  to  recover 
costs  on  appeal. 

FULIiERTON,  C.  J.,  and  ANDBBS,  DUN- 
BAR and  MOUNT,  JJ.,  concur. 


GOVE  V.  CITY  OP  TACOMA. 

(Supreme  Court  of  Wasbington.     March  23, 

1904.) 

MUNICIPAL  CORPORATIONS  —  TAXATION  —  TAX 
SALES-LEGAUTY— ORDINANCES  —  DUE  PAS- 
SAGE —  EVIDENCE  —  SUFFICIENCY  —  LIMITA- 
TIONS. 

1.  On  an  issue  as  to  whether  an  ordinance 
was  properly  passed,  parol  evidence  by  a  mem- 
ber of  the  council  is  admissible  to  show  the  ac- 
tual vote  by  which  it  passed. 

2.  Balliuger's  Ann.  Codes  &  St.  {  1290,  pro- 
vides that  ail  city  ordinances  shall  be  recorded 
in  a  book  kept  by  the  clerk,  and  tliat  such  rec- 
ord shall  be  prima  facie  evidence  of  the  passage 
of  the  ordinance  as  recorded.  On  an  issue  as  to 
whether  an  ordinance  had  ever  been  passed,  it 
was  admitted  that  it  had  b>een  recorded  as  re- 
quired by  statute,  and  that  the  charter  required 
all  ordinances  to  be  recorded,  and  the  record 
signed  by  the  mayor  and  president  of  the  coun- 
cil, and  attested  by  the  clerk;  and  this  book, 
containing  the  ordinance  in  question,  was  intro- 
duced in  evidence.  It  was  also  admitted  that 
the  ordinance  was  published  in  the  official  news- 
paper as  required  by  charter.  The  journal  of 
the  city  council  showed  that  an  ordinance  on 
the  subject  of  the  one  in  question  passed  two 
readings,  was  reported  favorably  by  committee^ 
and  on  third  reading  was  amended  and  passed. 
While  the  ordinance  was  not  referred  to  by 
number,  it  was  shown  that  it  was  not  customary 
to  numi>er  ordinances  until  they  were  passed 
and  signed.  The  journal  merely  showed  that 
the  ordinance  was  "passed  by  the  council," 
without  showing  that  the  required  number  of 
councilmen  voted  for  it,  but  a  meml)er  of  the 
council  testified  tliat  it  wns  passinl  by  the  re- 
quired vote.  B(ld,  that  the  statutory  presump- 
tion was  not  overcome,  and  the  ordinance  was 
shown  to  be  valid. 

3.  A  city  charter  relative  to  tax  sales  author- 
ized the  inclusion  of  "costs  to  date  of  sale,"  and 
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"costs  as  advertised,"  and  another  section  pro- 
vided for  the  issuance  of  a  certificate  of  sale, 
but  did  not  refer  to  any  charge  for  its  issuance. 
A  notice  of  tax  sale  stated  that  the  sale  woald 
be  made  to  satisfy  the  delinquent  and  unpaid 
taxes,  with  interest,  penalty,  and  costs,  and  a 
gross  sum  was  set  out  before  each  description 
of  property ;  such  sum  not  including  any  charge 
for  certificate  of  sale.  Held,  that  a  charge  for 
the  certificate  of  sale  could  not  be  regarded  as 
costs. 

4.  Where  the  purchaser  of  land  at  a  tax  sale 
by  a  city  was  unlawfully  charged  a  fee  of  $1 
for  the  issuance  of  a  certificate  of  sale,  he  was 
entitled  to  recover  the  entire  amount  paid  at  the 
sale  from  the  city,  under  an  ordinance  providing 
that  the  purchaser  of  a  certificate  of  sale  for 
delinquent  taxes  may  recover  the  purchase  price 
if  the  certificate  was  illegally  issued. 

T>.  In  an  action  involving  the  validity  of  a  mu- 
nicipal sale  for  taxes,  it  appeared  that  the  city 
charter  required  the  clerk  to  deliver  the  equal- 
ized assessment  roll  to  the  controller,  accom- 
Iianled  by  an  atHdavit  of  correctness,  and  that 
as  to  the  roll  for  the  year  for  which  the  sale 
was  made  there  was  no  jurat  showing  that  the 
,  clerk  was  sworn.  The  controller,  with  knowl- 
edge of  a  provision  that  he  should  carry  out  in 
separate  columns  the  amount  of  taxes  assessed 
against  each  property  owner,  had  set  out  the 
property  in  numerical  order,  so  that  descrip- 
tions of  different  tracts  owned  by  one  person 
were  mixed  with  descriptions  of  the  property 
'«f  others,  and  it  appeared  that  the  owner  of  the 
property  which  was  the  subject  of  the  sale  in 
.cuestion  owned  more  than  one  tract  included  in 
the  roll.  A  charter  provision  that  the  notice  of 
sale  should  conform  to  the  plan  provided  for  the 
assessment  roll,  and  that  at  the  sale  the  treas- 
lUrer  should  offer  the  property,  commencing  at 
the  head  of  the  list,  and  continuing  in  alpha- 
betical order,  with  the  names  of  delinquent  tax- 
payers, was  not  complied  with;  the  treasurer 
selling  each  piece  as  listed  on  the  roll.  A  fur- 
ther provision  that  the  treasurer  should  sell  all 
the  property  of  any  owner  of  two  or  more  tracts 
to  the  person  who  would  take  the  least  quantity 
and  pay  all  the  taxes  against  the  property  was 
also  violated.  Held  that,  taken  together,  these 
Irregularities  rendered  the  sale  void. 
'  6.  A  city  ordinance  providing  that  the  pur- 
chaser of  a  certificate  of  sale  for  delinquent 
taxes  illegally  issued  might  recover  the  purcha.se 
price  from  the  city  was  so  worded  that  limita- 
tions did  not  begin  to  run  against  the  purchas- 
er's right  of  oction  to  recover  the  purchase  price 
until  actn.Tl  discovery  of  the  illegality  of  the 
sale,  and  the  city,  not  the  purchaser,  was  char- 
ged with  the  duty  of  discovering  any  illegality. 
Held,  that  the  payment  by  the  purchaser  of  an 
illegi\lly  exacted  certificate  fee  of  $1  did  not 
charge  the  purchoser  with  knowledge  that  the 
fee  was  illegal,  so  as  to  cause  the  statute  of 
limitations  to  run  from  the  time  of  the  payment. 

Fullerton,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty: Wm.  H.  Snell,  Judge. 

Action  by  Royal  A.  Gove  against  the  city 
of  Tacoma.  From  a  judgment  for  plaintiff, 
defendant  appeals.    AflBrmed. 

See  C7  Pac.  261. 

Wm.  P.  Reynolds  and  Emmett  N.  Parker, 
for  appellant  B.  F.  Henston,  for  respond- 
ent. 

HADLEY,  J.  This  cause  was  once  be- 
fore in  this  court,  as  will  be  seen  In  Gove  v. 
Tacoma,  26  Wash.  474,  67  Pac.  261.  Prior 
to  the  other  api)eal  the  trial  court  sustained 
a  demurrer  to  the  complaint,  and  entered 
Judgment  of  dismissal.    This  court  reversed 


the  judgment  and  remanded  the  cause,  with 
Instructions  to  overrule  the  demurrer.  Up- 
on the  return  of  the  cause  to  the  superior 
court,  the  demurrer  vfbs  overruled.  Issues 
were  joined  by  answer  and  reply,  a  trial  was 
had  before  the  court  without  a  jury,  and  a 
judgment  entered  that  the  plaintiff  shall  re- 
cover according  to  the  demand  of  bla  com- 
plaint.   The  city  has  appealed. 

Reference  to  the  former  opinion  will  dis- 
close that  the  action  Is  based  upon  the  provi- 
sions of  an  alleged  ordinance  of  the  city  of 
Tacoma  whereby  the  city  undertook  to  reim- 
burse purchasers  of  certificates  at  city  tax 
sales  if  it  should  develop  that  the  certificates 
were  Illegally  or  erroneously  issued.  The  or- 
dinance Is  fully  set  forth  in  the  former  opin- 
ion, and  we  hereby  refer  thereto  for  its 
terms.  The  first  assignment  of  error  here  is 
that  the  trial  court  erred  in  finding  that  the 
city  passed  the  said  ordinance,  and  that  it 
became  a  valid  law.  Appellant  correctly 
states  that  If  there  is  no  law,  in  the  form  of 
statute  or  ordinance,  which  renders  the  city 
liable  to  refund  the  purchase  money  for 
these  tax-sale  certificates,  then  the  rule  of 
caveat  emptor  applies,  and  the  respondent 
has  no  remedy.  When  the  cause  was  here 
before,  the  demurrer  to  the  complaint  ad- 
mitted the  allegations  as  to  the  existence  of 
the  ordinance,  and  the  discussion  of  the  case 
at  that  time  was  upon  the  assumption  that 
such  an  ordinance  in  fact  existed.  Under 
the  subsequent  pleadings,  however,  the  ex- 
istence of  the  ordinance  was  put  in  issue. 
It  is  contended  that  the  evidence  is  insuffi- 
cient to  sustain  the  finding  that  the  ordi- 
nance was  passed  by  the  city.  In  the  first 
place.  It  is  provided  by  section  1299,  1  Bal- 
Unger's  Ann.  Codes  &  St.,  that  all  city  ordi- 
nances shall  be  recorded  in  a  book  to  be 
kept  for  that  purpose  by  the  city  clerk,  and 
when  so  recorded  the  record  thereof  shall  be 
received  In  any  court  of  this  state  as  prima 
facie  evidence  of  the  due  passage  of  the  ordi- 
nance as  recorded.  Such  a  record  of  this  ordi- 
nance was  introduced,  and  since,  under  the 
statute,  the  record  was  prima  facie  evidence 
of  due  passage,  it  must  be  held  that  said  evi- 
dence establishes  the  existence  of  the  ordi- 
nance, unless  the  presumption  attending  the 
prima  facie  proof  has  been  overcome  by  oth- 
er proof.  In  addition  to  the  above  statutory 
provision,  it  was  admitted  at  the  trial  that 
the  charter  of  the  city  re<iuires  that  all  ordi- 
nances shall  be  recorded  at  length  in  a  book 
to  be  kept  for  that  piurpose,  and  that,  after 
such  record  Is  made  up,  each  ordinance  shall 
be  there  again  signed  by  the  mayor  of  the 
city  and  the  president  of  the  council,  and 
shall  also  be  attested  by  the  clerk.  Such  a 
book  was  also  Introduced  in  evidence,  and  it 
was  found  to  contain  this  ordinance,  with 
the  original  signatures  of  the  mayor,  the 
president  of  the  council,  and  city  clerk,  as 
required  by  charter.  It  was  also  admitted 
tliat  the  ordinance  was  regularly  published 
In  the  ofllcial  newspaper  of  the  city  as  re- 
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quired  by  the  charter.  By  statute  the  mere 
brdlnahce  record  book  was  prima  facie  evi- 
dence, but  this  record  was  further  fortified 
by  the  actual  signatures  thereon  of  the 
sworn  officers  of  the  city,  who  had  signed 
it  In  accordance  with  directions  of  the  char- 
ter. Respondent's  counsel  observes  in  this 
connection  that,  when  a  record  is  thus  forti- 
fied by  the  acts  of  sworn  officers,  it  would 
seem  that  nothing  short  of  proof  of  actual 
fraud,  amounting  to  a  criminal  conspiracy, 
could  overcome  the  presumption  that  the  or- 
dinance was  really  passed.  We  are  not  now 
prepared  to  say  that  such  may  be  the  law; 
but  It  is  sufficient  to  say  that  the  signatures 
of  the  officers,  thus  entered  in  a  book  kept 
under  charter  directions  for  that  purpose, 
constitute  valuable  and  weighty  evidence, 
which  it  is  proper  to  consider  in  addition  to 
the  ordinary  presumption  arising  from  the 
prima  facie  pi-oof  made  by  the  record  itself. 
Therefore,  unless  the  presumption  attending 
the  prima  facie  proof  and  said  additional  ev- 
idence of  a  highly  credible  character  have 
been  overcome  by  other  proof,  the  ordinance 
must  be  held  to  have  been  duly  imssed.  The 
evidence  offered  by  appellant  is  of  a  nega- 
tive character.  It  is  urged  that,  as  the 
journal  of  the  city  council  proceedings  fails 
to  show  certain  facts,  it  should  be  found  that 
such  facts  did  not  exist.  The  journal  shows 
that  an  ordinance  on  the  subject  of  which 
this  one  treats  was  introduced  and  read  the 
first  time;  that  the  rules  were  suspended, 
and  It  passed  to  a  second  rending,  after 
which  It  was  referred  to  the  Judiciary  com- 
mittee; that  said  committee  reported  favora- 
bly upon  the  ordinance,  and  that  the  report 
■was  adopted;  that  the  ordinance  then  passed 
to  a  third  reading,  was  amended  in  a  partic- 
ular specified,  and,  as  amended,  was  passed. 
It  is  Insisted  that  the  Journal  entries  are  not 
sufficient  to  identify  this  ordinance  as  the 
one  referred  to  In  the  entries.  We  think 
they  are.  It  is  not  referred  to  by  any  num- 
ber, It  is  true,  but  it  was  shown  that  it  is 
not  the  custom  of  the  city  to  give  numbers 
to  ordinances  until  after  they  have  actually 
passed  and  been  properly  signed.  The  prop- 
er number  of  this  ordinance  does  appear  in 
the  margin  opposite  the  last  Journal  entry 
upon  the  subject,  but  it  appears  that  this 
was  placed  there  by  the  clerk  at  a  time  after 
the  record  was  made.  In  any  event,  the 
subject-matter  of  the  Journal  entries  and  of 
the  ordinance  was  the  same,  and  it  satisfac- 
torily appears  that  no  other  ordinances  have 
been  introduced  upon  this  subject. 

It  is,  however,  further  contended  that  the 
journal  does  not  show  that  the  required 
number  of  councllmen  voted  for  the  passage 
of  the  ordinance.  The  record  states  that  It 
"was  passed  by  council."  It  is  argued  that 
the  above  words  state  a  legal  conclusion  on- 
ly, and  that  the  failure  to  state  by  what  vote 
the  ordinance  was  passed  was  fatal.  Oral 
evidence  was  admitted  to  show  the  actual 
vote  by  which  it  was  passed,  and  the  appel- 


lant assigns  the  admission  of  such  oral  evi- 
dence as  error.  Appellant  cites  Buckley  v. 
Tacoma,  9  Wash.  269,  3T  Pac.  446,  as  sup- 
porting its  contention  that  oral  evidence  was 
improperly  admitted.  In  that  case  It  was 
sought  to  establish  that  the  prayer  of  a  cer- 
tain remonstrance  was  granted,  for  which  a 
two-thirds  vote  of  the  council  was  required. 
The  Journal  failed  to  show  by  what  vote  it 
was  done.  The  city  clerk  testified  that  the 
vote  was  probably  viva  voce.  The  court 
said:  "The  record  being  thus  bare  of  facts 
to  sustain  the  proposition  that  the  committee 
report  was  adopted  by  the  vote  of  eleven  or 
more  members,  the  burden  was  upon  the  re- 
spondent to  establish  It;  but  it  failed  there- 
in, as  the  testimony  of  the  clerk  showed  still 
more  conclusively  that  nobody  knew  what 
the  real  vote  was."  Thus  an  effort  was 
made  to  prove  the  fact  orally,  but  It  appear- 
ed that  no  one  knew  what  the  fact  was. 
The  testimony  of  the  clerk  was  unavailing, 
for,  if  the  vote  was  taken  viva  voce,  then,  as 
the  court  observed,  "the  viva  voce  vote  which 
the  clerk  recorded  may  have  been  merely  the 
ayes  of  half  a  dozen  members,  the  remainder 
keeping  silent."  The  witness  who  testified 
in  the  case  at  bar  was  a  member  of  the  city 
council  when  this  vote  was  taken.  He  testi- 
fied that  he  knew  that  the  ordinance  passed 
the  council,  and  that  the  vote  was  twelve  for 
the  ordinance  and  four  against  it,  or  that 
three  voted  against  it  and  one  was  absent. 
Unlike  the  testimony  In  Buckley  v.  Tacoma, 
supra,  the  above  was  a  positive  statement  of 
the  fact  as  to  the  vote,  and  how  it  was  di- 
vided. If  the  testimony  was  competent,  it 
sets  at  rest  the  contention  that  the  ordinance 
may  not  have  received  the  required  number 
of  votes.  The  authorities  are  not  uniform 
as  to  this  character  of  proof,  but  this  court 
has  held  that  oral  evidence  is  admissible  to 
show  what  has  actually  been  done  by  boards 
of  county  commissioners  when  no  record  of 
the  subject  has  been  made,  though  the  law 
provides  that  such  a  record  shall  be  kept. 
The  rule  Is  based  upon  the  theory  that,  as 
there  Is  no  statute  which  makes  the  records 
of  county  commissioners  the  only  evidence 
of  their  proceedings,  it  is  competent  to  In- 
troduce evidence  aliunde  the  record  to  prove 
actual  proceedings  of  which  no  record  has 
been  made.  Robertson  v.  King  County,  20 
Wash.  2r)9,  53  Pac.  52;  Long  v.  Pierce  Coun- 
ty, 22  Wash.  330,  CI  Pac.  142;  Nickeus  v. 
Lewis  County,  23  W'ash.  125,  02  Pac.  7&i; 
Burrows  v.  Kinsley,  27  Wash.  694,  68  Pac. 
332.  We  see  no  reason  why  the  rule  applied 
to  the  acts  of  boards  of  county  commission- 
ers, who  are  the  acting  functionaries  of  sub- 
ordinate municipalities  of  the  state,  shall  not 
apply  with  equal  force  to  the  acts  of  city 
councils  who  represent  muuicit>alltles  of  like 
character.  We  therefore  think  the  court  did 
not  err  in  admitting  and  considering  the  evi- 
dence. The  evidence  of  the  witness  effected 
little  more  than  to  make  certain  what  was 
already  reasonably  certain  from  other  proo( 
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viz.,  that  the  journal  entries  referred  to  the 
ordinance  that  was  recorded  and  pulillshed, 
and  that  the  statement  in  the  Journal  that 
the  ordinance  was  passed  while  technically 
the  statement  of  a  legal  conclusion  was  in 
reality  the  statement  of  a  fact.  For  the 
foregoing  reasons,  we  do  not  think  that  the 
presumption  In  favor  of  the  regular  passage 
of  this  ordinance  has  been  overcome;  but  we 
think  it  is  abundantly  supported,  and  it  must 
be  held  that  the  ordinance  is  valid. 

It  is  next  assigned  that  the  court  erred  in 
Ending  and  holding  tliat  the  $1  fee  indorsed 
ai>oa  the  certificates  of  sale,  and  which  was 
paid  by  the  purchaser,  constituted  such  a  part 
of  the  sum  for  which  the  land  was  sold  at 
tax  sale  as  rendered  the  certificates  void. 
Two  propositions  are  urged  by  appellant  in 
support  of  its  contention  in  this  connection:  (1) 
That  the  fee  was  no  part  of  the  bid  or  pur- 
chase price  of  the  land;  and  (2)  that,  even 
if  it  was  a  part  of  the  purchase  price,  the 
charter  authorizes  the  charge  as  a  part  of 
the  costs.  We  are  unable  to  find  any  char- 
ter provision  which  we  think  authorizes  such 
charge  as  a  part  of  the  costs.  The  reference 
to  costs  in  section  115  is,  "Costs  to  date  of 
sale."  In  section  117  it  is,  "Costs  as  adver- 
tised." We  think  the  property  holder,  from 
the  charter  provisions  and  from  the  notice  of 
sale,  had  the  right  to  assume  that  all  costs 
were  included  in  the  amounts  set  out  in  the 
notice.  The  notice  stated  tliat  the  sale  would 
be  made  to  satisfy  the  delinquent  and  un- 
paid taxes,  with  interest,  penalty,  and  costs. 
A  gross  sum  was  then  set  out  in  front  of 
each  description  of  property,  and  the  reasona- 
ble Inference  to  be  drawn  from  the  notice 
was  that  the  amount  stated  in  each  instance 
included  costs,  and  was  the  whole  sum  that 
would  be  demanded  at  the  sale.  The  char- 
ter provision  relating  to  the  issuance  of  the 
certificate  of  sale  in  no  way  refers  to  any 
charge  for  its  Issuance.  We  think  the  fee 
cannot  be  regarded  as  costs,  within  the  char- 
ter provisions,  and  especially  so  since  the  no- 
tice to  the  landowner  did  not  warn  him  of 
the  attempt,  to  cast  the  additional  burden  upon 
his  land. 

It  is  next  contended  that,  even  If  the  dol- 
lar fee  was  not  properly  collectible  as  costs,  it 
constituted  no  part  of  the  sum  paid  at  the 
sale.  It  is  therefore  argued  that  the  purclias- 
er,  by  mandamus,  could  have  compelled  the 
issuance  of  the  certificate  without  the  pay- 
ment of  the  $1  fee.  Granting  that  he  might 
have  done  so,  yet  the  ordinance  above  dis- 
cussed was  passed  to  serve  the  convenience  of 
the  city,  and  to  induce  this  purciiaser  and  oth- 
ers to  pay  money  at  once,  without  stopping 
to  inquire  as  to  the  regularity  of  the  proceed- 
ings, or  as  to  what  might  be  done  through 
the  courts.  The  purchase  was  made  under  a 
solemn  guaranty  of  the  city  that  the  proceed- 
ings were  regular,  the  certificates  good,  the 
amoimt  paid  a  lien  upon  the  land,  and,  if 
not  so,  that  the  whole  sum  would  be  repaid 
by  the  city.    Under  such  circumstances,  the 


purchaser  was  under  no  obligation  to  make 
any  investigation,  but  bad  a  right  to  rely  up- 
on municipal  good  faith  in  the  payment  of 
the  entire  sum  which  was  demanded  as  a  con- 
dition for  the  delivery  of  his  certificate.  The 
guaranty  of  the  ordinance  la  tliat  the.  holder 
of  the  certificate  "shall  receive  the  original 
amount  paid  by  him,  together  with  ten  per 
cent  interest  per  annum  from  the  date  of 
sale."  It  is  plain  from  what  lias  been  said 
that  he  could  not  demand  the  $1  and  Interest 
thereon  from  the  landowner  In  the  event  of 
redemption,  and  he  is  under  no  obligation  to 
split  bis  demands,  making  a  part  against 
the  landowner  and  part  against  the  city.  His 
dealing  was  with  the  city,  and,  under  the  plain 
terms  of  the  guaranty,  he  has  the  right  to 
make  a  single  demand  from  the  city  for  the 
whole  sum  guarantied.  Moreover,  as  the 
landowner  could  insist  that  the  certificate  was 
void,  the  purchaser  was  not  in  position  to 
enforce  any  portion  of  the  sum  represented 
by  it  as  a  lien  against  the  Idhd.  While  the 
amount  of  the  unlawful  charge  was  small,  yet 
the  principle  Involved  is  the  same  as  if  it 
had  been  a  larger  sum.  As  the  trial  court, 
in  an  opinion  filed,  aptly  observed,  if  the  oiH- 
cer  can  at  his  own  caprice  charge  $1  against 
a  given  piece  of  property,  the  amount  he  may 
charge  is  limited  only  by  his  caprice. 

In  the  opinion  filed  by  the  trial  court,  the 
only  matter  specifically  mentioned  as  ren- 
dering the  certificates  void  was  the  |1  fee. 
But  respondent  urges  that  other  facts  found 
by  the  court,  but  not  mentioned  in  the  said 
opinion,  were  also  sufficient  to  make  them 
void.  Among  the  facta  so  found  which  are 
urged  as  fatal  Irregularities  are  the  follow- 
ing: The  charter  provides  that  the  city  clerk 
shall  deliver  the  equalized  assessment  roll  to 
the  controller,  and  shall  accompany  It  with 
his  affidavit  to  the  correctness  thereof.  A 
form  of  affidavit  accompanying  the  roll  of 
1802  appears  to  have  been  signed  by  the 
clerk.  Objection  is  made  to  it  as  insuffi- 
ciently complying  with  charter  requirements. 
Not  discussing  that  subject,  it  does  appear, 
however,  that  no  jurat  was  signed  by  any. 
officer,  certifying  that  the  clerk  was  ever 
sworn.  The  charter  also  requires  that  the 
controller  shall  carry  out  in  separate  columns 
on  the  roll  the  amount  of  the  taxes  assessed 
against  each  individual,  firm,  company,  cor- 
poration, or  unknown  owner.  The  court 
found  that  this  was  not  done,  and  that  the 
controller  knowingly  pursued  a  different 
plan,  viz.,  that  the  property  was  set  out  in 
numerical  order,  so  that  the  descriptions  of 
different  tracts  owned  by  one  person  were 
separated  and  mixed  with  the  descriptions  of 
the  property  of  others,  and  also  that  the 
owner  of  the  property  described  in  the  cer- 
tificates In  question  owned  more  than  one 
tract  included  in  the  roll.  The  charter  re- 
quired that  the  notice  of  sale  should  conform 
to  the  plan  provided  for  the  assessment  roll, 
and  that  at  the  sale  the  treasurer  should 
offer  for  sale  the  property  advertised,  corn- 
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menclng  at  the  head  of  the  list,  and  contln- 
nlng  in  alphabetical  order,  with  the  names 
of  persons  whose  taxes  were  delinquent  The 
court  found  that  this  was  not  done,  but  that 
the  treasurer  sold  each  piece  as  listed  upon 
the  roll,  and  not  in  alphabetical  order.  The 
charter  required  tliat  the  treasurer  should 
offer  to  sell  all  the  property  of  any  owner  of 
two  or  more  tracts  of  land  to  the  person 
who  would  take  the  least  quantity  so  otter- 
ed,  and  pay  all  the  taxes  against  such  owner 
or  against  his  property.  The  court  found 
that  this  was  not  done,  and  that  the  lists 
were  not  so  made  up  tliat  it  could  be  done. 
Other  irregularities  are  also  suggested  as  es- 
tablished by  the  court's  findings,  but  we  do 
not  deem  it  necessary  to  specify  them.  "What- 
ever may  be  said  of  the  wisdom  of  the  char- 
ter requirements,  they  were  nevertheless  con- 
trolling. If  this  were  a  foreclosure  of  a  tax 
Hen  under  the  present  general  revenue  law, 
with  the  property  owner  before  the  court, 
then,  under  the  liberal  construction  of  the 
statute  adopted  by  this  court  in  Smith  v. 
Newell,  73  Pac.  369,  and  approved  in  the 
recent  case  of  County  of  Jefferson  v.  Trum- 
bull (decided  March  11,  1904)  75  Pac.  876, 
the  above  omissions  could  probably  be  cor- 
rected by  the  court  But  such  is  not  the  case 
here.  We  are  considering  only  the  validity 
of  a  summary  sale  of  property  for  taxes.  It 
has  long  been  the  rule  that  the  outlined  statu- 
tory procedure  leading  up  to  such  a  sale,  and 
governing  the  sale  itself,  must  be  strictly 
pursued.  We  deem  It  unnecessary  to  cite 
authorities  in  support  of  a  principle  so  gen- 
erally declared.  The  following  is,  however, 
a  comprehensive  statement  of  the  reasons  for 
the  decisions:  "The  process  of  collecting  tax- 
es by  the  sale  of  lands  for  their  nonpayment 
Is  a  summary  remedy,  and  in  great  measure 
ex  parte.  Notwithstanding  all  the  precau- 
tions which  the  law  establishes.  It  is  very 
possible  that  the  owner  may  be  entirely  un- 
aware of  the  proceedings  nnti]  the  sale  has 
been  consummated.  The  power  of  the  col- 
lector to  sell  rests  exclusively  upon  statutory 
authorization,  and  is  derived  from  no  rule  or 
principle  of  the  common  law.  This  power  is 
a  naked  power,  not  coupled  with  an  Interest 
•  •  •  Now,  from  these  considerations,  it 
Is  easy  to  deduce  a  general  rule.  In  order 
that  a  sale  of  land  for  taxes  should  be  valid 
and  unimpeachable,  and  should  pass  a  good 
title  to  the  purchaser,  it  is  necessary  that  all 
the  preliminary  requirements  of  the  statutes, 
made  conditions  to  the  exercise  of  the  power, 
and  designating  the  various  proceediu.es 
which  are  to  culminate  in  the  sale,  should 
have  been  strictly  complied  with,  and  that 
the  officers  who  execute  the  power  slionld  fol- 
low with  precision,  in  so  doing,  the  course 
marked  out  for  them  by  law,  and  that  the 
conditions  subsequent  to  the  sale.  If  any, 
should  be  duly  observed.  And  upon  this 
point  the  authorities  are  unanimous."    Black  ', 


on  Tax  Titles  (2d  Ed.)  8  155.  We  therefore 
think,  under  the  rules  applying  to  summary 
sales  for  taxes,  that,  in  addition  to  the  $1 
fee  first  discussed,  the  various  other  irregu- 
larities above  noted— at  least  when  aggregat- 
ed—also constituted  serious  departures  from 
charter  provisions,  and  rendered  the  certifl- 
cates  of  sale  void. 

It  is  next  Insisted  by  appellant  that  the  ac- 
tion Is  barred  by  the  statute  of  limitations, 
and  it  is  urged  that  this  question  was  not 
passed  upon  in  the  former  appeal.  The  sub- 
ject was  discussed  at  length  In  that  opinion. 
We  held  that  the  statute  did  not  begin  to  run 
until  the  actual  discovery  of  the  illegal  or  er- 
roneous issue.  We  also  held,  as  we  have 
stated  here,  that  the  certificate  holder  was 
not  under  any  obligation  to  make  investiga- 
tion that  would  lead  to  such  discovery.  It 
is  now  insisted  that  the  fact  that  the  $1  fee 
was  charged  was  known  to  the  purchaser 
from  the  time  of  the  sale,  for  the  reason  that 
It  was  indorsed  on  the  certificate  Itself.  It 
Is  therefore  argued  that,  since  the  bare  fact 
was  thus  brought  to  bis  knowledge,  the  stat- 
ute must  then  have  commenced  to  run.  Ap- 
pellant's position  is  that  respondent  was 
chargeable  with  knowledge  of  the  legal  effect 
flowing  from  knowledge  of  the  fact  Ordina- 
rily this  would  be  true,  but  in  this  instance 
the  city,  by  its  ordinance,  undertook  for  it- 
self to  make  the  discovery  and  to  notify  the . 
certificate  holder.  Under  such  circumstan- 
ces, he  was  under  no  obligation  to  seek  legal 
counsel  in  the  premises,  and,  at  least  until 
he  was  actually  advised  of  the  illegality  of 
the  certificates,  the  statute  did  not  run 
against  him.  It  was  proven  as  a  fact  at  the 
trial,  and  found  by  the  court,  that  respond- 
ent first  became  aware  of  the  Illegality  of  the 
certificates  in  the  spring  of  1000,  when  he 
was  so  advised  by  his  counsel.  This  action 
was  commenced  in  the  year  1900.  It  was 
therefore  begun  within  time,  under  any  of 
the  statutes  of  limitations,  and  it  seems  un- 
necessary to  discuss  the  phase  of  the  subject 
relating  to  the  particular  limitation  which 
applies. 

Appellant's  counsel  suggests  that  this  is  a 
case  of  great  importance  to  the  city  of  Ta- 
coma,  and  that  other  cases  are  now  pending 
in  Pierce  county  Involving  In  the  aggregate 
near  $.50,000,  which  must.  In  effect,  be  deter- 
mined by  the  decision  In  this  case.  Such  con- 
ditions, however,  do  not  Justify  departure 
from  established  principles.  An  effort  to  do 
so  now  would  doubtless  lead  to  serious  em- 
barrassment and  confusion  in  other  cases. 

The  Judgment  is  attirmed. 

MOUNT  and  DUNBAR,  JJ.,  concur. 

FULTvERTON,  C.  J.  As  I  cannot  agree 
with  the  holding  that  the  tax  certificates  are 
void,  I  am  compelled  to  dissent  from  the 
judgment  ordered  by  the  majority. 
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JANCKO  V.   WEST  COAST  MFG.  ft  INV. 

CO. 
(Supreme  Court  of  Washington.    April  4, 1901.) 

MABTEB    AND    SERVANT— IRJUBIES    TO    E1CFL0Y£ 
— NKGMGBNCE— CONTBIBUTOBY  NEGLI- 
GENCE— QUESTION  FOB  JUBT. 

1.  Where  a  foremaB,  knowing  that  a  servant 
has  no  experience  in  working  about  machinery, 
ordered  the  servant  to  work  at  a  machine,  and 
instructed  him  to  follow  the  directions  of  the 
operator  thereof,  the  operator  became  the  mas- 
ter's delegate  in  the  matter  of  instructing  the 
servant  to  do  the  work. 

2.  A  servant,  without  experience  in  working 
about  machinery,  who  attempted  to  remove 
slabs  from  a  machine  in  the  same  way  as  he  had 
seen  the  operator  do  it  successfully,  but  who  had 
not  been  informed  and  did  not  know  that  the 
saw  in  the  machine  would  vibrate  while  he  was 
attempting  to  remove  the  slabs,  could  not,  as  a 
matter  of  law,  be  charged  with  knowledge  of  the 
danger  of  doin^  the  work,  arising  from  the  fact 
that  the  saw  did  vibrate. 

3.  A  master  employing  a  servant  with  knowl- 
edge that  the  servant  has  no  skill  or  experience 
in  working  about  machinery  is  bound  to  fully 
instruct  him.  and  to  warn  him  of  the  dangers 
incident  to  the  work. 

4.  Whether  a  master  employing  a  servant 
without  skill  or  experience  in  working  about 
machinery  was  negligent  for  failing  to  instruct 
the  servant,  and  warn  him  of  the  dangers  inci- 
dent to  the  work,  held,  under  the  evidence,  for 
the  jury. 

5.  Whether  a  master  furnished  a  servant  with 
defective  machinery,  and  failed  to  provide  suf- 
ficient light  at  the  place  where  the  work  was  to 
be  done,  held,  under  the  evidence,  for  the  jury. 

6.  Evidence  in  an  action  by  a  servant  for  per- 
sonal injuries  examined,  and  held,  that  the  ques- 
tion of  the  servant's  contributory  negligence 
was  for  the  jury. 

7.  The  question  of  a  servant's  contributory 
negligence  is  for  the  jury,  unless  the  facts  show 
want  of  care  to  that  degree  which  leaves  no 
room  in  the  minds  of  reasonable  men  for  a  dif- 
ference of  opinion. 

8.  Where  a  servant  ordered  to  undertake  a 
particular  work  is  injured  while  doing  it,  he  is 
entitled  to  recover,  if,  in  obeying  his  master,  he 
acted  with  the  prudence  ordinarily  prudent  men 
would  liave  exercised  under  the  circumstances. 

Appeal  from  Superior  Court,  King  County; 
W.  R.  Bell,  Judge. 

Action  by  Peter  Jancko  against  the  West 
Coast  Manufacturing  &  Investment  Com- 
pany. From  a  judgment  dismissing  the  ac- 
tion, plaintifl  appeals.    Reversed. 

Geo.  F.  Aust,  for  appellant  Piles,  Don- 
worth  &  Howe,  for  respondent 

HADLEY,  J.  This  is  an  action  to  recover 
for  personal  injuries  received  in  a  shingle 
mill.  At  the  trial  the  court  granted  a  chal- 
lenge to  the  evidence  interposed  by  the  de- 
fendant at  the  close  of  the  plaintiff's  testi- 
mony. The  cause  was  withdrawn  from  the 
jury,  motion  for  new  trial  was  denied,  and 
judgment  was  entered  dismissing  the  action. 
The  plaintiff  has  appealed. 

There  was  evidence  before  the  jury  to  the 
following  effect:  That  appellant  went  to  re- 
spondent's mill  early  in  the  morning  and  a^- 
ed  the  foreman  for  work,  but  the  latter  asked 

f  S.  See  Master  and  Servant,  vol.  U,  Cent.  Dig.  | 


him  if  he  had  ever  before  worked  in  a  shingle 
mill,  to  which  he  answered  that  be  had  not; 
tliat  the  foreman  then  went  with  appellant 
to  the  knee  bolter,  showed  him  how  to  put 
blocks  In  the  conveyor,  and  then  went  away; 
that  as  the  foreman  was  leaving,  appellant 
called  to  lilm  as  follows:  "I  don't  Icnow 
what  kind  of  job  I  got.  I  don't  Icnow  wliat 
kind  of  Job  I  get  here;"  that  the  foreman 
replied  as  follows:  "Tliat  fellow  show  you," 
and  at  the  same  time  pointed  to  the  operator 
of  the  kuee  bolter;  that  the  foreman  gave 
him  no  other  Instructions,  and  he  worked 
assisting  the  operator  of  the  knee  bolter  dur- 
ing that  day,  and  on  the  following  day  the 
latter  called  his  attention  to  the  fact  that  a 
slab.  In  falling  down  beside  the  saw  to  the 
conveyor,  had  become  lodged  in  the  upper 
part  of  the  conveyor,  and  Immediately  be- 
neath tbe  saw;  tliat  the  operator  told  appel- 
lant to  take  tbe  slab  out  and  that  he  was 
about  to  attempt  to  do  so  by  using  a  stick 
to  move  It  away  from  the  saw,  when  the 
operator  said  to  him,  "Hold  on,"  and  came 
and  took  the  slab  out  at  the  same  time  say- 
ing, "I  show  you  tbe  first  and  last  time;" 
that  in  removing  the  slab  tbe  operator  put 
hla  hand  and  arm  down  beside  the  running 
saw,  through  the  opening  in  the  frame  of 
the  bolter,  there  being  a  space  of  5  or  0 
inches  between  the  saw  and  tbe  frame;  that 
appellant  saw  no  other  lodged  slab  at  that 
time,  but  later,  the  same  day,  he  saw  sev- 
eral similarly  lodged,  and  then  put  his  hand 
down  through  the  opening  beside  the  saw 
and  attempted  to  remove  the  slabs  as  be  had 
seen  the  operator  do;  that  as  be  lifted  tbe 
slabs  the  saw  caught  them,  and  was  thereby 
caused  to  vibrate  toward  his  band  and  strike 
It,  cutting  off  three  fingers;  that  the  place 
was  dark  and  tbe  day  cloudy;  that  an  elec- 
tric lamp  hung  above  the  saw,  but  was  not 
lighted;  that  the  slabs  were  16  inches  in 
length,  and  the  opening  Into  the  conveyor 
below  the  saw  was  20  inches  wide.  A  wit- 
ness introduced  as  an  expert  testified  that. 
In  order  to  be  safe,  tbe  opening  into  the  con- 
veyor should  have  been  not  less  than  86 
Inches  wide.  He  also  testified  that  a  saw  of 
the  size  of  this  one— 54  inches— will,  when 
struck  by  some  obstruction  at  the  bottom, 
vibrate  from  side  to  side  from  3  to  4  Inches. 
Other  expert  witnesses  testified  similarly  as 
to  the  vibration  of  the  saw,  and  one  other 
stated  that  there  is  nothing  in  the  rotary 
motion  to  Indicate  that  the  saw  will  vibrate. 
Respondent  contends  that  no  negligence  on 
Its  part  was  shown,  that  appellant's  injury 
resulted  from  bis  contributory  negligence, 
and  that  the  place  where  he  put  his  band 
was  obviously  dangerous.  It  will  be  remem- 
bered, however,  that  appellant  was  without 
experience  In  working  about  such  machine?. 
He  so  informed  the  foreman  before  he  be- 
gan to  work.  With  that  knowledge,  the  fore- 
man, as  tbe  master's  representative,  ordered 
him  to  work  at  the  knee  bolter,  and  Instruct- 
ed him  to  follow  the  directions  of  the  oper- 
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ator  thereof.  The  latter  therefore  became 
the  master's  delegate  In  the  matter  of  In- 
Rtructions  as  to  appellant's  work.  Appellant 
was  Instructed  by  the  operator  to  remove  the 
slabs  as  he  saw  him  do  It  He  saw  the 
operator  do  it  successfully  and  with  no  harm- 
ful result  He  attempted  to  do  It  In  the 
.same  way,  but  failed,  probably  from  lack  of 
equal  skill  and  experience,  He  testified  that 
he  did  not  know  that  the  saw  would  vibrate 
in  the  manner  in  which  it  did.  Being  with- 
out such  knowledge  either  from  former  ex- 
lx»rienoe  or  by  warning  from  respondent,  we 
think  it  should  not  be  said,  as  matter  of  law, 
tluit  he  should  have  known  of  the  danger, 
esi)ecial'y  in  view  of  the  fact  that  he  had 
seen  a  slab  removed  by  the  master's  repre- 
sentative, who  placed  his  band  at  the  same 
place,  and  who  instructed  him  to  do  likewise. 
Appellant  was  not  employed  as  one  having 
skill  or  exxierience  for  the  work  in  hand,  but 
ns  one  who  expressly  avowed  that  he  was 
without  such  qualificatlous.  The  master,  in 
accepting  his  services  under  such  known  cir- 
cumstances, therefore  owed  him  the  duty  to 
more  fully  instruct  and  warn  him  than  would 
have  been  necessary  in  the  case  of  one  repre- 
senting himself  to  be  skilled  and  experienced, 
and  who  was  ouployed  as  such.  It  was  for 
the  jury,  and  not  for  the  court,  to  say  wheth- 
er respondent  was  negligent  in  failing  to 
give  appellant  more  specific  instructions,  and 
to  warn  him  as  to  the  danger  from  the  vibra- 
tion of  the  saw  if  it  should  strike  a  slab  or 
piece  of  timber  as  it  did.  It  was  also  for 
the  Jury  to  say  whether,  under  the  testi- 
mony, the  device  furnished  by  respondent 
was  defective  for  the  purpose,  and  also 
whether  there  was  negligence  in  failing  to 
provide  sufficient  light  It  has  been  so  often 
held  by  this  court  that  the  question  of  con- 
tributory negligence  is  ordinarily  for  the  Jury 
that  it  seems  unnecessary  to  cite  the  cases 
upon  that  subject.  The  only  exception  to 
the  rule  is  that  the  facts  must  be  such  as 
show  want  of  care  to  that  degree  which 
leaves  no  room  in  the  minds  of  reasonable 
men  fear  difference  of  opinion.  "We  do  not 
view  the  testimony  submitted  by  appellant 
as  presenting  such  facts.  They  are  Just  such 
as  may  cause  reasonable  men  to  hesitate  to 
nay  that  appellant  negligently  contributed  to 
bis  Injury.  In  such  a  case  the  facts  are  to 
t>e  submitted  to  the  12  men  who  constitute 
a  department  of  the  court  established  by  law 
for  that  purpose.  In  Christianson  v.  Pacific 
Bridge  Co.,  27  Wash.  582,  68  Pac.  191,  the 
court  discussed  the  relative  positions  of  mas- 
ter and  servant  as  relating  to  the  right  of 
the  servant  to  rely  upon  the  master's  direc- 
tions as  to  where  the  former  shall  work.  It 
was  there  shown  by  the  cases  cited  and  dis- 
cussed that  the  two  do  not  stand  upon  equal 
footing,  even  when  they  both  have  knowledge 
of  the  danger;  that  the  position  of  the  serv- 
ant is  one  of  subordination  and  obedience  to 
the  master:  and  that,  when  the  master  or- 
ders the  servant  to  perform  certain  work,  the 


latter  has  a  right  to  rely  ujwn  the  superior 
knowledge  and  skill  of  the  former,  and  to 
assume  that  the  master,  with  such  superior 
knowledge,  will  not  exix>se  him  to  unneces- 
sary peril,  and,  though  the  servant  has  some 
knowledge  of  the  danger,  his  right  of  re- 
covery will  not  be  defeated,  if,  in  obeying 
the  order,  he  acts  with  the  degree  of  pru- 
dence which  an  ordinarily  ijrudent  man 
would  exercise  imder  the  circumstances.  In 
view  of  the  authorities  discussed  in  that  case, 
it  was  for  the  Jury  to  say  here  whether  the 
appellant  acted  the  pert  of  such  prudent  per- 
son, under  all  the  circumstances.  We  there- 
fore think  the  court  erred  in  not  requiring 
respondent  to  submit  its  evidence  to  the  Jury, 
and  in  granting  the  challenge  to  appellant's 
evidence. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  lower 
court  to  grant  a  new  trial. 

FULLERTON,  C.  J.,  and  ANDERS,  and 
DUNBAR,  JJ.,  concur. 


HOLPPA  V.  CITX  COUNCIL  OF  CITY  OF 
ABERDEEN  et  al. 

(Supreme  Court  of  Washington.    April  4, 1904.) 

INTOXICATING   LIQUOBS— LICENSE— BEVOCATION 
— CONSENT  OP  HOLDER — BIGHT  TO  SUB. 

1.  Where  the  holder  of  a  liquor  license  ap- 
peared by  attorney  in  response  to  an  order  to 
show  cause  why  the  license  should  not  be  re- 
voked, and  confessed  that  the  city  council  had 
authority  to  revoke  the  license,  whereupon  the 
license  was  revoked,  and  a  rebate  warrant  or- 
dered drawn  for  the  unexpired  time  of  the  li- 
cense, it  sufficiently  appears  that  he  consented 
to  the  revocation. 

2.  Where  the  holder  of  a  liquor  license  suf- 
fered a  revocation  thereof  before  the  expiration 
of  the  time  for  which  it  was  granted,  he  has 
no  beneficial  interest  in  litigation  to  review  the 
order  revoking  the  license  after  the  expiration 
of  the  period  for  which  it  was  originally  grant- 
ed. 

Appeal  from  Superior  Court,  Chehalis 
County;   Mason  Irwin,  Judge. 

Action  by  Peter  Holppa  against  the  city 
council  of  the  city  of  Aberdeen  and  others. 
EVom  a  Judgment  of  dismissal,  plaiutifC  ap- 
peals.   Appeal  dismissed. 

J.  C.  Cross,  for  appellant. 

MOUNT,  J.  Appeal  from  a  Judgment  of 
the  superior  court  of  Chehalis  county  denying 
relief  upon  return  to  a  writ  of  review.  The 
city  of  Aberdeen  granted  to  appellant  a  retail 
liquor  license  in  said  city  for  the  year  com- 
mencing July  2, 1902,  and  ending  July  2, 1903. 
On  the  1st  day  of  April,  1903,  an  order  was 
Issued  by  the  city  council  of  said  city  direct- 
ing appellant  to  show  cause  on  the  8th  why 
his  license  should  not  be  revoked.  On  the 
8th  the  appellant  "not  being  ready  fbr  trial," 
the  bearing  was  postponed  by  the  city  council 
for  one  week.  On  the  15th  day  of  April,  1903. 
the  appellant  appeared  by  bis  attorney,  and 
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confessed  that  the  city  council  bad  antborlty 
to  revoke  his  said  license,  which  was  accord- 
ingly done,  and  a  rebate  warrant  was  or- 
dered drawn  for  the  unexpired  time  of  the 
license.  Subsequently  appellant  made  two 
unsuccessful  efforts  to  have  the  city  council 
reinstate  his  license.  Thereupon  he  filed  a 
petition  in  the  superior  court  of  Cbeballs 
county  for  a  writ  to  review  the  order  of  the 
city  council  Kvoking  his  said  liquor  license, 
alleging,  among  other  things,  that  the  city 
council  revoked  said  license  without  author- 
ity, and  without  cause.  The  writ  was  issued, 
and  a  return  was  made  thereto.  Upon  a 
hearing  on  June  15, 1908,  the  court  dismissed 
the  writ 

Under  the  facts  stated  it  is  clear  that  the 
appellant  consented  to  the  revocation  of  bis 
license,  and  is  ttaerefcH-e  entitled  to  no  relief 
upon  the  merits.  But  it  will  be  noticed  that 
the  license  expired  on  July  2,  1903.  After 
that  date  appellant  had  no  beneficial  Interest 
in  the  litigation,  the  controversy  ceased,  and 
there  is  now  no  live  question  before  this 
court.  Under  the  rule  in  State  ex  rel.  Caw- 
ley  v.  Bremerton,  32  Wash.  508,  73  Pac.  477, 
Hlce  V.  Orr,  10  Wash.  163,  47  Pac.  424,  and 
State  ex  rel.  Daniels  v.  Prosser,  IG  Wash. 
608,  4S  Pac.  262,  and  many  other  cases,  this 
appeal  must  be  dismissed. 

FULI^RTON,  C.  J.,  and  HADLET,  AN- 
DERS, and  DUNBAR,  JJ.,  concur. 


DONALD  T.  CITY  OF  BALLARD. 
(Supreme  Court  of  Washington.    April  4. 190i.) 

MINORS  —  PERSONAI.  IXJURIES  —  MEDICAL  AT- 
TENDANCE, MEDICINE,  AND  NURSING — OVARD- 
1AM    AU   UTtlM— KltiUT   TO   SUE. 

1.  The  father  of  a  minor  has  legal  capacity 
to  sue  ns  fnmrdian  nd  litem  for  personal  inju- 
ries to  the  minor  and  enforce  a  specific  claim  for 
niodipiil  attendance,  nursing,  and  medicine. 

Apj>eal  from  Superior  Court,  King  County; 
Arthur  E.  GriUbi,  Judjie. 

Action  by  John  G.  Donald,  a  minor,  by  his 
KuanllHU  ad  litem,  Thomas  B.  Donald,  against 
the  city  of  Ballard.  From  a  juilgiuent  for 
plaintiff,  defendant  appeals.    Affirmed. 

John  W.  Whitham.  for  appellant  McCaf- 
fcrty  &  Kane,  for  respondent 

HADLET.  J.  This  is  an  action  for  dam- 
agt>s  for  iHTSonal  injuries  alleged  to  be  due 
to  a  defective  sidewalk  negligently  maintained 
witliin  the  Uniits  of  the  defemlant  citj-.  The 
injured  plaintiff.  John  Grover  Donald,  is  a 
minor,  and  the  suit  was  brou.uht  by  Thomas 
B.  Donald  as  guaniiau  ad  litem,  the  latter  lie- 
ing  also  the  father  of  said  minor.  The  eosu- 
^tlaint  alleges  in  detail  damages  as  follows: 
$10.tH>0  for  injiury  to  the  leg,  $r>.t>00  for  pain 
and  suffering,  and  $300  for  expenses  for  medi- 


cal attendance,  nm-slng,  and  medicines  in  aid- 
ing and  attempting  to  cure  the  injury.  The 
jury  returned  a  verdict  in  the  sum  of  |600. 
The  city  moved  for  judgment  notwithstand- 
ing the  verdict  but  the  motion  was  denied. 
This  was  foliovved  by  a  motion  for  arrest  of 
judgment  wlilcb  was  also  denied.  Judgment 
was  then  entered  for  the  amount  of  the  ver- 
dict and  the  city  has  appealed. 

As  appellant's  counsel  says  in  his  brief,  all 
errors  urged  in  this  court  are  predicated  upon 
the  complaint  and  all  point  to  the  one  objec- 
tion that  the  plaintiff  had  no  legal  capacity  to 
sue  for  the  claim  of  $300  for  medical  attend- 
ance, nursing,  and  medicine.  Testimony  of 
the  physician  as  to  the  value  of  his  services 
was  introduced  without  objection,  and  the 
court  instructed  the  jury  that  tliey  should  in- 
clude in  their  verdict  such  a  sum  for  that  pur- 
pose as  they  should  find  from  the  evidence 
would  compensate  the  plaintiff,  not  exceed- 
ing the  sum  of  $300,  the  amount  demanded 
in  the  complaint  for  that  item  of  alleged 
damage.  The  verdict  returned  was  general, 
and  no  sum  was  specified  for  the  above  item, 
or  for  any  other  in  particular.  Appellant's 
argument  is  that  no  cause  of  action  lies  in 
favor  of  the  minor  for  the  recovery  of 
amounts  exp«ided  for  medical  attendance  and 
nursing,  but  that  the  father  alone  can  main- 
tain an  action  therefor.  Since  this  action  is 
brought  in  behalf  of  the  minor  only,  it  is 
urged  that  a  recovery  in  this  suit  for  expenses 
of  medical  services  and  nursing  will  not  be  a 
bar  to  recovery  by  the  father  in  another  ac- 
tion. In  the  case  of  Daly  v.  Everett  Pulp  & 
Paper  Co.,  31  Wash.  252,  71  Pac.  1014,  this 
court  held  that,  when  a  suit  is  brought  for 
damages  arising  from  injuries  to  a  minor, 
and  when  the  action  is  brought  in  l)elialf  of 
the  minor,  ^ith  the  father's  consent  for  dam- 
ages which  would  otherwise  be  recoverable  by 
the  father,  the  latter  cannot  afterwards  be 
heard  to  say  that  be  has  a  demand  of  his  own 
for  the  same  items  of  damage  which  were  in- 
cluded in  the  former  suit  It  was  held  that 
under  such  circumstances  the  father  has  eman- 
'  ciiMted  bis  son  in  so  far  as  the  right  to  recover 
'  damages  which  were  included  in  the  son's  suit 
I  is  concerned.  Such  is  the  case  here.  That 
i  the  father  consented  to  this  recovery  by  the 
I  son  is  manifest,  since  he  himself  cau.<ied  the 
action  to  be  brought  in  bis  own  name  as  guard- 
'  ian  ad  litem,  and  specifically  included  the 
I  item  of  damage  here  under  discussion.  Un- 
der the  case  cited  the  minor  was  autliorized  to 
rec»»ver  this  item  of  damage,  and  the  father 
cannot  again,  in  his  own  behalf,  recover  for 
,  the  same  damage.  The  court  therefore  did  not 
[  err  in  its  ci>nstruction  of  the  complaint  and 
in  its  instructions  to  the  jury  tliat  they  could 
c\>us!der  said  item  of  damage. 
The  Judgment  is  adiriued. 

FULLEKTOX.  C.  J„  and  ANDERS.  DCN- 
,  BAR.  and  MOUNT,  JJ.,  concur. 
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LITCHFIELD  t.  COWLEY  et  al. 
(Sapreme  Court  of  Washington.    April  4, 1904.) 

UMRATIONS— ACCBUAL    OF    ACTIONS— COVE- 
NANT TO  PAT  TAXES. 

I.  Under  2  Ballinger's  Ann.  Codes  &  St.  H 
4796,  4796,  sabd.  2,  providing  that  an  action  on 
•  written  contract,  or  liability  express  or  im- 
plied, arising  out  of  a  written  agreement,  can 
only  be  commenced  within  six  years  after  the 
cause  of  action  shall  have  accrued,  where  a  pur- 
chaser by  written  contract  agreed  to  pay  all  tax- 
es and  assessments  on  the  land,  an  action  in 
19(^  by  the  vendor,  to  recover  for  taxes  and 
assessments  payable  prior  to  January,  1895,  was 
barred,  though  payment  was  actually  made  at 
a  later  date,  since  the  cause  of  action  accrued 
when  the  taxes  and  assessments  became  due. 

Appeal  from  Superior  Court,  Spokane 
County;  Leander  H.  Prather,  Jud^. 

Action  by  James  H.  Litchfield  against 
Henry  T.  Cowley,  individually  and  as  exec- 
utor of  the  will  of  Lucy  A.  Cowley,  deceas- 
ed. Fn»n  a  Judgment  'In  favor  of  plaintiff, 
defendants  appeal.     Reversed. 

Blake  &  Adams,  for  api)ellant8.  Hamblen 
&  Lund,  for  respondent. 

PER  CURIAM.  This  was  an  action 
brought  in  the  superior  court  of  Spokane 
county  on  the  29tb  day  of  January,  1902,  by 
James  H.  Utcbfleld,  plaintiff  and  respond- 
ent, against  Henry  T.  Cowley,  and  Henry 
T.  Cowley  as  executor  of  the  last  will  and 
testament  of  Lucy  A.  Cowley,  deceased,  de- 
fendants and  appellants,  to  recover  dama- 
ges for  breach  of  covenant  to  pay  taxes  and 
assessments  levied  upon  certain  real  estate 
situate  In  the  city  of  Spokane.  The  cause 
was  tried  to  a  Jury.  A  verdict  was  render- 
ed in  favor  of  plaintiff  for  $883.34.  Judg- 
ment having  been  entered  thereon,  defend- 
ants appeal. 

On  the  4th  day  of  December,  1891,  re- 
spondent, James  H.  Litchfield,  and  bis  wife, 
Jane  A.  Litchfield,  entered  Into  a  written 
contract  with  Edith  Clara  Cowley,  who  act- 
ed on  behalf  of  the  above-named  Henry  T. 
and  Lucy  A.  Cowley  (husband  and  wife). 
By  the  terms  of  this  agreement  the  Litch- 
fields  agreed  to  convey  the  al>ove  real  estate 
to  the  Cowleys  by  a  good  and  sutBclent  deed, 
of  general  warranty  free  from  incumbran- 
ces. The  Cowleys  agreed  to  pay  for  such 
real  estate  $4,000  on  or  before  December  4, 
1893,  with  Interest  thereon  at  the  rate  of  10 
per  cent,  per  annum,  payable  semiannually, 
said  installments  of  Interest  being  "eviden- 
ced by  four  certain  promis.sory  notes,  dated 
respectively  December  4,  ISJtl,  June  4,  1802, 
December  4,  1892,  June  4,  1803,  and  Decem- 
ber 4,  1893,  of  $200  each,  said  notes  being 
signed  by  Edith  C.  Cowley,  and  payable  to 
James  H.  Litchfield  and  Jane  A.  Litchfield." 
This  contract  was  signed  by  the  Litchflelds 
and  Edith  C.  Cowley,  but  It  Is  admitted  by  the 
pleadings  that  the  latter  party  executed  this 
agreement  on  behalf  of  Henry  T.  and  Lucy 
A.  Cowley,  now  deceased.  The  Cowleys  fur- 
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ther  agreed  "to  pay  all  taxes  and  assessments 
that  may  be  levied  or  assessed  upon  said 
property  during  the  said  term  of  two  years." 
By  subsequent  agreement  of  the  parties  the 
time  for  the  performance  of  this  contract 
was  ex,tended  two  years;  that  Is  to  say,  un- 
til January  1,  1895.  The  complaint  alleges 
that  on  the  17th  day  of  May,  1895,  the  re- 
spondent paid  to  the  county  treasurer  the 
county  and  city  taxes  levied  upon  this  prop- 
erty for  the  years  1893  and  1894,  amount- 
ing to  $22a43;  that  on  the  2l8t  day  of 
June,  1894,  an  ordinance  was  passed  by  the 
city  of  Spokane  reassessing  such  property  fot 
street  improvements  in  the  sum  of  $354.75, 
which  reassessment  was  duly  confirmed  by 
said  city;  that  on  February  8, 1898,  respond- 
ent paid  said  sum  of  $3o4.75  to  said  city;  that 
on  the  11th  day  of  March,  1892,  the  city  of 
Spokane  passed  an  ordinance  assessing  a 
portion  of  said  property  for  $1,024.30  for 
grading  HUlard  street  in  said  city;  that  on 
the  19th  day  of  April,  1899,  respondent  com- 
promised with  said  city  the  above  assess- 
ment by  paying  the  sum  of  $137.70.  The 
complaint  further  alleges  that  the  appellants 
have  been  often  requested  to  pay  said  sums 
of  money,  with  Interest,  but  have  failed  and 
refused  so  to  do;  that  respondent  filed  bis 
duly  verified  claim  and  statement  for  the 
above  demands  with  the  executor  of  Lucy 
A.  Cowley,  deceased,  which  claim  was  dis- 
allowed. Respondent  demanded  Judgment 
accordingly. 

The  appellants  demurred  to  the  complaint, 
and,  among  other  grounds,  alleged  that  the 
action  was  not  commenced  within  the  time 
limited  by  law.  The  trial  court  overruled 
such  demurrer,  and  appellants  excepted. 
The  appellants  thereupon  answered,  and, 
among  other  defenses,  set  up  the  six-year 
statute  of  limitations.  Respondent  demurred 
to  this  defense.  This  demurrer  having  been 
sustained  by  the  lower  court,  appellants  ex- 
cepted. It  Is  admitted  by  the  pleadings  that 
the  Cowleys  did  not  pay  the  purchase  mon- 
ey for  this  property  as  provided  in  the  con- 
tract. The  cause  went  to  trial  on  the  Issues 
as  thus  formulated  by  the  pleadings,  and 
resulted  in  a  verdict  and  Judgment  for  re- 
spondent as  above  stated. 

The  appellants'  assignments  of  error  pre- 
sent but  Mie  proposition  for  the  considera- 
tion of  this  court:  Was  the  respondent's 
right  of  action  herein  barred  by  tlie  statute 
of  limitations  on  the  29th  day  of  January, 
1902,  when  the  present  action  was  begun? 
Sections  4T9C  and  4798,  subd.  2,  2  Ballinger's 
Ann.  Codes  &  St.,  provide  that  an  action 
upon  a  contract  In  writing,  or  liability  ex- 
press or  implied,  arising  out  of  a  written 
agreement,  can  only  be  commenced  within 
six  years  after  the  cause  of  action  shall 
have  accrued,  except  in  special  cases,  not 
necessary  to  be  considereil  In  this  connec- 
tion. The  appellants  contend  that  the  low- 
er court  committed  reversible  error  in  sus- 
taining respondent's  demurrer  to  tbe  second 
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defense,  setting  up  the  six-year  statute  of 
limitations,  on  the  theory  that  respondent's 
cause  of  action  did  not  accrue  until  be  paid 
these  taxes  and  assessments,  and  that,  there- 
fore, respondent's  right  to  bring  the  present 
action  was  not  barred,  under  the  provisions 
of  ttils  statute,  when  this  suit  was  l>egun. 

The  argument  of  appellants,  as  we  under- 
stand It,  is  based  upon  the  proposition  that 
the  covenant  of  the  Cowleys  to  pay  these 
taxes  and  assessments  was  primary,  affirma- 
tive, and  positive  in  Its  language,  and  not 
secondary  or  collateral;  that  the  respondent 
(!ould  have  sued  the  Cowleys  for  breach  of 
this  covenant  on  January  2,  1895,  and  recov- 
ered substantial  damages,  without  having 
flrst  paid  such  taxes  and  assessments;  that 
hence  this  cause  of  action  accrued  at  that 
time.  The  respective  counsel  for  appellants 
and  respondent  have  cited  no  authority  bear- 
ing directly  on  this  question,  which  seems 
to  be  somewhat  involved,  and  not  free  from 
difficulty.  The  case  of  Donovan  v.  Judson, 
81  Cal.  334,  22  Pac.  (582,  C  L.  R.  A.  591,  cited 
by  appellants'  counsel,  was  an  action  to  re- 
cover on  an  independent  covenant  for  the 
payment  of  the  purchase  money  named  In  the 
agreement  for  the  sale  of  real  estate.  The 
time  of  payment  was  fixed  by  the  terms  of 
the  contract,  but  It  was  left  Indefinite  as  to 
the  time  when  the  conveyance  was  to  be  ex- 
ecuted. The  court  decided,  and,  we  tblnk, 
correctly,  that  the  plaintiffs'  right  to  bring 
suit  was  barred  under  the  California  statute 
after  four  years  from  the  time  fixed  for  the 
payment  of  the  purchase  money.  In  that 
case  the  promise  was  made  directly  In  the 
4-ovenant  by  the  defendant  to  plaintiffs'  in- 
testate to  pay  a  definite  sum  of  money  with 
interest.  In  the  present  controversy  the  re- 
8I)ondent  Is  not  suing  to  recover  the  purchase 
money,  nor  on  any  promise  to  pay  money  di- 
rectly to  him  or  to  the  Litchfields,  whom  he 
represents  in  this  transaction.  The  respond- 
ent presses  upon  our  attention  the  case  of 
Post  v.  Canipau,  42  Mich.  00,  3  N.  W.  272, 
as  an  authority  in  point  sustaining  the  rul- 
ing of  the  court  below  on  the  question  of 
the  statute  of  limitations,  contending  that 
the  covenant  In  question  is  one  of  indemnity, 
not  affirmative  and  positive  in  terms,  and 
not  entitling  resiwndent  to  sue  thereon  until 
he  shall  have  suffered  damages  by  payment 
of  the  above  taxes  and  assessments.  This 
authority  last  cited  was  an  action  on  a  cove- 
nant contained  In  a  deed:  "The  said  parties 
of  the  flrst  part  for  themselves,  heirs,  execu- 
tors and  administrators,  do  covenant,  grant, 
bargain  and  agree  to  and  with  the  said  party 
of  the  second  part,  his  heirs  and  assigns,  that 
they,  the  said  parties  of  the  first  part,  have 
not  heretofore  done,  committed,  or  wittingly 
or  willingly  suffered  to  be  done  or  committed, 
any  act,  matter  or  thing  whatsoever  whereby 
the  premises  hereby  granted  or  any  part 
thereof  is,  are  or  shall  or  may  be  charged 
Incumliered  in  title  or  estate  or  otherwise." 
This  deed  was  made  to  defendant  in  error, 


Daniel  J.  Campau,  by  deceased,  Theodore  J. 
Campau,  and  others,  of  a  tract  of  land,  on 
December  19,  180C.  Prior  to  that  date  Theo- 
dore J.  Campau's  Interest  in  this  real  estate 
was  sold  on  execution,  and  bid  In  by  the 
plaintiffs  In  a  judgment  against  blm.  Theo- 
dore failed  to  redeem.  The  title  under  the 
execution  sale  was  transferred  to  Milton  H. 
Butler,  who  In  1872  brought  ejectment  to  re- 
cover possession,  and,  after  some  five  years 
of  litigation,  defended  by  Daniel  at  the  re- 
quest of  Theodore  Campau,  plaintiff  obtained 
Judgment.  When  the  litigation  was  ended, 
Daniel  bought  up  the  title  of  Butler,  paying 
therefor  something  over  $7,000.  Theodore  J. 
Campau  died  Intestate  In  1875.  August  18, 
1878,  the  claimant  presented  the  said  claim 
against  the  estate  of  Theodore.  It  was  dis- 
allowed by  the  probate  court,  and  the  claim- 
ant then  appealed  to  the  circuit  court  In 
that  court  judgment  was  rendered  in  his  fa- 
vor. Theodore's  representatives  prosecuted 
error  to  the  Supreme  Court.  Judge  Cooley, 
who  delivered  the  opinion  of  the  court,  ob- 
served that  it  was  not  disputed  that  the  out- 
standing execution  sale  created  a  liability 
against  Theodore  J.  Campau  at  the  time  of 
his  conveyance  above  noted.  The  learned  ju- 
rist proceeded  to  remark  further:  "It  is  con- 
tended, however,  that  his  covenant  was  bro- 
ken as  soon  as  made,  and  that  the  remedy  to 
recover  damages  for  the  breach  was  lost  by 
the  failure  to  institute  suit  or  to  present  the 
claim  wltliin  the  time  limited  by  statute." 
The  statute  of  Michigan  at  that  time  pro- 
vided that  a  suit  upon  covenant  must  be 
brought  within  10  years  after  the  right  ac- 
crues. The  statutory  time  between  the  exe- 
cution of  the  deed  and  the  presentation  of 
the  claim  bad  elapsed.  In  this  connection 
Judge  Cooley  uses  the  following  language: 
"As  the  terms  of  the  covenant  sued  upon 
were  falsified  by  facts  existing  at  the  time,  a 
technical  breach  may  be  said  to  have  then 
taken  place;  but  as  no  damage  followed  from 
this  breach  until  the  claimant  purchased 
from  Butler  more  than  ten  years  afterwards, 
the  rule  that  the  claimant's  right  of  action 
shall  be  deemed  to  have  arisen  at  the  delivery 
of  the  deed  Involves  this  manifest  absurdity: 
that  the  claimant's  remedy  was  barred  before 
he  was  damnified;  a  result  that  can  scarcely 
be  consistent  with  any  Just  or  proper  rule  of 
law."  And  expresses  it  as  his  opinion  that, 
though  there  was  a  technical  breach  of  the 
covenant  when  the  deed  was  delivered,  there 
was  no  substantial  damage  until  the  claimant 
paid  the  above  sum  of  money,  and  that,  there- 
fore, tlie  statutory  limit  had  not  expired 
when  this  claim  was  presented.  Just  l)efore 
concluding  the  opinion.  Judge  (Cooley  says: 
"So  far  I  have  expressed  my  own  views,  and 
have  not  spoken  for  any  one  else.  My  Breth- 
ren think  that  the  broad  question  I  have  dis- 
cussed is  not  involved.  They  are  of  opinion 
that  the  covenant  is  special,  and  that  it  looks 
to  the  future,  and  promises  indemnity  for 
damages  that  may  at  any  time  In  the  future 
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result  from  the  breach.  In  this  view  it  is 
immaterial  -whether  the  ordinary  covenant 
against  incumbrances  -would  or  would  not  be 
broken  finally,  if  at  all,  at  the  delivery  of 
the  deed  containing  it"  The  covenant  in 
this  last  case  seems  to  have  I>een  one  of  in- 
demnity against  incumbrances,  rather  than 
one  to  do  si)ecific  acts  similar  to  the  payment 
of  taxes  and  assessments  that  may  have 
been  levied  between  certain  periods  of  time. 
The  language  of  the  covenant  in  the  above 
deed  seems  to  be  general  in  its  terms,  wheth- 
er applied  to  existing  incumbrances  or  to 
those  that  may  arise  or  become  crystallized 
in  the  future  from  a  source  existing  anterior 
to  the  execution  of  the  deed  of  conveyance. 
Unquestionably,  if  the  covenant  involved  In 
the  present  controversy  is  to  be  construed  as 
one  of  indemnity,  the  respondent's  cause  of 
action  for  substantial  damages  did  not  ac- 
crue till  he  discharged  the  taxes  and  assess- 
ments mentioned  In  his  complaint  But,  on 
the  other  hand,  if  the  covenant  of  the  Cow- 
leys  in  that  behalf  was  positive  and  aflirma- 
tlve,  the  present  cause  of  action  accrued  when 
It  became  the  duty  of  the  Cowleys  to  jiay 
such  incombrances  or  liens  specially  named 
in  the  instrument  Eawle  on  Covenants  for 
Title  (.5th  Ed.)  i  74.  The  case  of  Rector,  etc., 
of  Trinity  Church  T.  HIgglns,  48  N.  Y.  532, 
appears  to  have  a  more  direct  bearing  on 
the  facts  involved  in  the  case  at  bar  than 
any  other  authority  to  which  our  attention 
has  been  directed.  The  syllabus  thereof  fair- 
ly states  the  points  decided:  "A  covenant  in 
a  lease,  whereby  the  lessee  agrees  to  bear, 
pay,  and  discharge  all  taxes  and  assessments 
which  shall  be  imposed  upon  the  demised 
premises  durhig  the  term,  Is  broken  when 
the  lessee  neglects  to  pay  a  tax  or  assessment 
duly  Imposed.  It  is  not  simply  a  contract  of 
indemnity,  but  by  it  the  tax  or  assessment, 
as  between  the  parties,  becomes  the  debt  of 
the  lessee.  The  lessor,  therefore,  can  maintain 
an  action  thereon  without  first  paying  the  tax 
or  assessment  and  as  damages  he  Is  entitled 
to  recover  the  amount  of  such  tax  or  as- 
sessment. Parties  have  the  right  to  make 
a  contract  contravening  the  rule  that  actual 
compensation  will  only  be  given  for  actual 
loss,  and  when  the  intent  so  to  do  Is  ex- 
pressed In  apt  and  suitable  language  courts 
of  Justice  will  enforce  it.  The  fact  that  nei- 
ther the  particular  tax  or  assessment,  nor 
the  time  of  payment  nor  the  person  or  cor- 
poration to  whom  payable  are  stated  In  the 
covenant,  does  not  make  It  one  for  indemnity 
merely.  That  is  certain  which  Is  capable  of 
being  rendered  certain.  Nor  Is  It  an  objec- 
tion that  there  is  a  risk  attendant  upon  the 
payment  of  the  Judgment  without  prepay- 
ment of  the  tax  or  assessment  The  lessee 
can  make  payment  even  after  judgment,  and 
upon  application  to  the  court  after  such  pay- 
ment the  collection  of  the  judgment,  except 
as  to  costs,  win  be  stayed,  and  upon  pay- 
ment of  costs  satisfaction  will  be  ordered." 
That  able  court,  on  page  537  of  the  same  vol- 


ume, uses  the  following  language  In  distin- 
guishing between  covenants  for  indemnity 
and  agreements  to  do  particular  acts  to  ob- 
viate damage:  "The  rule  may  be  definitely 
drawn  from  numerous  cases  that,  where  In- 
demnity only  Is  expressed,  damages  must  be 
sustained  before  a  recovery  can  be  had;  but 
a  positive  agreement  to  do  an  act  which  is 
to  prevent  damage  to  the  plaintiff  will  sus- 
tain an  action  where  the  defendant  neglects 
or  refuses  to  do  such  act."  Numerous  au- 
thorities are  cited  In  support  of  the  position 
of  the  court  in  this  i-espect  The  principles 
of  law  enunciated  In  that  case,  as  far  as  we 
are  able  to  learn,  have  never  been  questioned 
by  the  court  of  last  resort  In  New  York,  but 
have  been  sustained  by  numerous  subsequent 
decisions  of  the  courts  of  that  state.  In 
Smart  V.  Smart,  24  Hun,  127,  this  rule  of  law 
was  applied  to  an  agreement  for  the  sale  of 
real  estate. 

It  Is  true,  as  respondent  contends,  that  no 
time  Is  mentioned  In  the  contract  sued  on 
for  the  payment  of  these  taxes  and  assess- 
ments, and  that  the  question  as  to  the  stat- 
ute of  limitations  was  not  Involved  In  the 
case  of  Rector,  etc.,  v.  HIgglns,  supra.  But 
the  principles  of  law  announced  therein  are 
significant  when  we  come  to  make  the  appli- 
cation to  the  facts  In  this  controversy  as  pre- 
sented by  the  record.  In  that  the  covenant  of 
the  Cowleys  to  pay  the  taxes  and  assessments 
on  this  realty  was  one  looking  to  the  preven- 
tion of  damage,  and  not  an  agreement  of  In- 
demnity to  pay  damages  that  the  LItchflelds 
or  respondent  might  suffer  by  reason  of  the 
default  of  the  Cowleys  In  that  regard.  Bear- 
ing in  mind  the  rule  that  that  is  certain 
which  can  be  made  certain,  it  would  logically 
follow  that  respondent's  cause  of  action  ac- 
crued when  the  above  taxes  and  assessments 
became  due,  without  regard  to  the  time  or 
dates  of  actual  payment  by  respondent 
These  taxes  and  assessments,  except  the  tax- 
es levied  In  1894  against  this  realty,  were 
due  and  payable  prior  to  January,  1895.  Un- 
der our  statutes  (Sess.  I^aws  1803,  p.  353,  c. 
124,  §  (J8),  the  coimty  treasurer  was  not  au- 
thorized to  receive  the  taxes  levied  in  1894 
prior  to  the  second  Monday  in  January  fol- 
lowing. Sess.  lAWS  1895,  p.  513,  c.  176,  §  14, 
provides  tliat  all  taxes  levied  for  the  preced- 
ing year  shall  be  due  on  m:  before  the  31st 
day  of  May  In  each  year  succeeding  the  levy, 
after  which  date  they  shall  become  delin- 
quent, with  certain  exceptions,  unnecessary 
to  mention  here.  The  contract  in  question 
was  doubtless  made  when  the  revenue  statute 
of  1801  was  In  force,  the  provisions  of  which 
enactment  were  dissimilar  to  the  law  of 
1895,  with  regard  to  the  collection  and  pay- 
ment of  taxes. 

Applying  these  rules  of  law  to  the  facts 
before  us,  we  are  of  the  opinion  that  respond- 
ent's canse  of  action  in  the  case  at  bar  ac- 
crued not  later  than  June  1,  1895;  tliat  as 
more  than  six  years  had  elapsed  between 
that  date  and  the   bringing   of  the  present 
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action,  the  statutory  l)ar  was  complete;  and 
that  the  superior  court  erred  In  sustaining 
the  demurrer  of  respondent  to  the  second  de- 
fense of  appellants'  answer  setting  up  as  a 
defense  the  statute  of  limitations. 

The  Judgment  of  the  trial  court  Is  reversed, 
and  the  case  remanded,  with  directions  to 
overrule  such  demurrer,  and  for  further 
proceedings  not  Inconsistent  with  this  opin- 
ion. 


FRANKLIN  r.  ENGEL. 
(Supreme  Court  of  Washington.    April  4, 1904.) 

NEGLIGENCE— TRAPDOORS— NOTICE  —  EVIDENCE 
— DIAORAUS — INSTRUCTIONS — COMPARA- 
TIVE   NEGLIGENCE. 

1.  In  an  action  for  injuries  occasioned  by  fall- 
ing into  a  cellar  in  defendant's  store,  evidence 
that  the  trapdoor  had  been  open  many  times 
before  to  the  knowledge  of  defendant,  and  that 
witness  and  others  had  been  warned  bj  defend- 
ant to  look  out  for  the  door,  is  admissible  as 
descriptive  of  the  condition  and  as  showing  no- 
tice. 

2.  A  diagram  showing  the  situation  of  a  cellar 
door  in  defendant's  store  into  which  plaintiff 
fell  is  admissible  to  illustrate  the  testimony  of 
the  witness. 

3.  In  an  action  for  injuries,  an  instmction 
that  to  authorize  a  recovery  for  an  injury  a  per- 
son need  not  be  wholly  free  from  negligence, 
provided  his  negligence  is  but  slight,  and  the 
other  party  is  guilty  of  gross  negligence  in  com- 
parison therewith,  is  erroneous,  as  indorsing  the 
doctrine  of  comparative  negligence. 

Appeal  from  Sui)erlor  Court,  Columbia 
County;   Chester  F.  Miller,  Judge. 

Action  by  Benjamin  Franklin  against  Au- 
gust Engel  for  injuries  sustained  by  falling 
into  defendant's  cellar.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Miller  &  Fouts  and  R.  F.  &  R.  M.  Sturde- 
vaut,  for  appellant.  M.  M.  Codman  aud  Har- 
dy E.  Hamm,  for  respondent 

DUXBAR,  J.  The  appellant  was  the  own- 
er of  a  brick  building  In  Dayton,  Washington, 
In  the  front  of  which  he  was  conducting  a 
general  merchandise  store,  and  In  the  rear 
thereof,  separated  from  the  main  storeroom 
by  a  partition,  he  was  conducting  a  restau- 
rant. There  was  a  doorway  through  this 
partition  leading  from  the  storeroom  Into 
the  room  used  as  a  restaurant,  and  in  the 
corner  of  the  storeroom,  on  the  left  of  one 
entering  the  restaurant,  was  a  small  room 
which  was  used  in  connection  with  the  res- 
taurant as  a  private  booth,  and  on  the  sides 
of  which,  next  to  the  storeroom,  were  placed 
coat  or  hat  hooks  for  the  use  of  patrons  of 
the  restaurant.  On  either  side  of  the  store- 
room were  counters,  and  between  them  a 
space  twelve  feet  wide  running  the  full 
length  of  the  storeroom,  used  by  customers 
to  the  store  and  restaurant  The  counter  on 
the  left-hand  side  of  the  storeroom,  being  on 
the  left  of  one  going  from  the  street  entrance 
toward  the  restaurant,  extended  to  a  point 
within  six  or  seven  feet  of  the  wall  of  the 
small  room  before  mentioned,  and  between 


the  end  of  this  counter  and  room  or  bootb 
was  a  cellar  door  three  feet  ten  inches  wide 
by  four  feet  long,  used  in  closing  the  passage- 
way leading  to  a  cellar  underneath  the  build- 
ing, which  door  when  closed  formed  a  por- 
tion of  the  floor,  and  when  raised  the  side 
or  edge  of  the  door  was  back  against  the 
outer  wall  of  said  small  room,  and  when 
open  left  said  opening  through  the  floor  into 
the  cellar.  There  was  no  railing  or  guard  or 
other  obstruction  of  any  kind  around  or 
about  this  cellar  door  or  opening.  The  com- 
plaint alleges  that  on  the  22d  day  of  March, 
1902,  respondent  entered  said  storeroom,  and 
started  for  the  restaurant  In  the  rear  of  the 
building,  approaching  the  hat  hooks  which 
were  on  the  wall  of  the  small  room  facing 
the  storeroom  and  over  the  said  cellar  door, 
which  was  open,  for  the  purpose  of  hanging 
thereon  his  hat  and  coat,  and  fell  through 
the  cellar  door,  and  received  the  injury  com- 
plained of,  the  ordinary  allegations  of  neg- 
ligence being  set  out  in  the  complaint  The 
answer  denied  negligence  on  the  part  of  the 
appellant  and  alleged  due  care  and  diligence 
in  guarding  the  cellar  door  and  opening  into 
the  cellar  mentioned  in  plaintiff's  complaint 
and  that  said  opening  was  duly  protected  at 
the  time  of  the  Injury  complained  of  by 
boxes  piled  about  said  opening,  between  said 
opening  into  the  cellar  and  the  hall  leading 
to  the  restaurant,  and  that  the  respondent's 
fall  was  caused  by  respondent's  going  out  of 
said  hallway  and  behind  said  boxes  while  in- 
toxicated with  liquor,  and  by  his  own  care- 
lessness and  negligence.  The  reply  was  a 
simple  denial  of  the  affirmative  allegations 
of  the  answer.  Verdict  was  returned  by  the 
jury  In  favor  of  the  respondent  for  $500, 
judgment  was  issued  thereon,  and  appeal 
prosecuted. 

It  Is  first  contended  that  the  court  erred  in 
overruling  the  objection  of  the  appellant  to 
the  testimony  of  witness  Spalllnger,  who  tes- 
tified that  the  trapdoor  had  been  open  many 
times  before,  to  the  knowledge  of  the  appel- 
lant, aud  that  he  and  others  bad  been  warn- 
ed by  the  appellant  to  look  out  for  the  trap- 
door, asserting  that  It  was  a  little  dark  back 
there.  Considerable  testimony  of  this  char- 
acter was  admitted,  but  finally,  upon  motion 
of  the  appellant's  attorney,  the  testimony 
was  all  stricken  excepting  that  portion  which 
related  to  the  warning  given  the  witness,  the 
court  saying:  "The  court  does  not  think  It  Is 
competent  for  the  witness  to  testify  about 
times  prior  thereto.  The  Jury  are  instructed 
not  to  consider  that  part  of  the  evidenca 
But  that  part  of  the  testimony  that  the  de- 
fendant warned  the  witness  to  look  out  for 
the  hole  when  he  approached  the  rear  end 
of  the  store  will  remain  in  the  testimony.  It 
goes  to  show  that  the  defendant  had  notice." 
This  testimony  we  think  was  properly  ad- 
mitted, under  the  rule  announced  by  this 
court  in  Elster  v.  Seattle,  18  Wash.  304,  51 
Pac.  394,  where  It  was  held  that,  In  an  action 
against  the  city  for  injuries  received  by  rea- 
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■on  of  a  fall  resaltlnK  from  tbe  defectlre  con* 
dltlon  of  a  sidewalk,  evidence  of  Injuries  re- 
ceived by  others  at  the  same  place  and  prior 
to  tbe  accident  was  permissible  on  tbe  ground 
of  being  descrlptlTe  of  the  condition  of  tbe 
walk,  and  also  as  tending  to  show  construc- 
tlve  notice  to  the  city  of  Its  dangerous  char- 
acter. Of  course,  in  this  case  the  testimony 
went  further  than  that,  and  showed  actual 
knowledge  of  the  appellant 

We  are  unable  to  see  any  objection  to  tbe 
admission  of  the  plat  prepared  by  witness 
Harper.  Be  testified  that  it  was  a  substan- 
tially correct  diagram  of  the  situation,  and 
that  It  was  approximately  correct  with  re- 
gard to  the  situation  of  tbe  doorway  to  the 
cellar  door  and  tl^e  CMinter.  It  wm  properly 
used  to  Illustrate  the  testimony  of  the  wit- 
ness, and  this  seems  the  only  purpose  for 
which  It  was  used,  both  appellant  and  re- 
spondent using  It  in  the  examination  of  the 
witness. 

Objection  Is  made  to  a  great  many  of  the 
Instructions  given  by  the  court,  but,  with  one 
exception,  we  think — without  specially  an- 
alyzing tbe  Instructions  objected  to— that 
they  gave  the  law  correctly  and  were  per- 
tinent to  the  issues  made  by  the  pleadings 
and  the  testimony  adduced  at  the  trial.  The 
exception  noted  is  as  follows:  "While  a  per- 
son is  bound  to  only  use  reasonable  care  to 
avoid  an  Injury,  yet  he  is  not  held  to  the 
highest  degree  of  care  and  prudence  of 
which  the  human  mind  is  capable,  and  to  au- 
thorize a  recovery  for  an  injury  he  need  not 
be  wholly  free  from  negligence,  provided  his 
negligence  Is  but  slight,  and  the  other  party 
Is  guilty  of  gross  negligence  in  comparison 
therewith."  It  Is  Insisted  by  the  appellant 
that  this  Instruction  indorses  the  doctrine  of 
comparative  negligence— a  doctrine  which  is 
almost  universally  condemned  by  courts  and 
authors  of  the  law  of  negligence.  It  is  a  doc- 
trine which  was  for  many  years  sustained 
by  tbe  Supreme  Court  of  the  state  of  Illinois, 
but  was  finally  overruled  in  that  jurisdiction 
In  the  case  of  City  of  Lanark  ▼.  Dougherty, 
153  111.  163,  38  N.  B.  892,  where  It  was  said: 
"Objections  are  made  to  three  of  the  instruc- 
tions given  for  the  plaintiff.  It  Is  said  of  two 
of  these  Instrnctlons  that  they  Ignore  the 
role  of  comparative  negligence.  The  doctrine 
of  comparative  negligence  is  no  longer  tbe 
law  of  this  court  The  Instructions  in  the 
present  case  require  the  jury  to  And  that  the 
plaintiff  was  exercising  ordinary  care,  and 
that  tbe  defendant  was  guilty  of  such  negli- 
gence as  produced  the  injury.  This  was  suf- 
ficient without  calling  the  attention  of  the 
Jury  to  any  nice  distinctions  between  differ- 
ent degrees  of  care  or  of  negligence."  It  is 
oontoided  by  tbe  respondent  that  this  In- 
atmctlon  does  not  authorize  the  jury  to  enter 
Into  the  investigation  of  the  question  of  com- 
parative negligence.  But  it  seems  to  us, 
from  a  careful  reading  of  the  instruction,  that 
ttie  Jury  was  warranted  under  its  terms  in 
weighing  the  negligence  of  the  plaintiff  aiid 


that  of  the  defendant,  and  that  If  they  found 
that  even  though  the  plaintiff  had  been 
guilty  of  negligence.  If  that  negligence  was 
slight  In  comparison  with  the  negligence  of 
the  plaintiff,  the  defendant  could  recover  not- 
withstanding such  negligence.  This,  as  we 
understand  it  is  the  doctrine  of  comparative 
negligence,  and  the  court  especially  Institut- 
ed the  comparison  between  the  negligence  of 
the  plaintiff  and  that  of  the  defendant  We 
think  the  court  confused  the  doctrine  of  com- 
parative negligence  with  the  definitions 
sometimes  g^iven  of  gross  negligence,  ordi- 
nary negligence,  and  slight  negligence.  But 
this  classification  is  not  intended  to  insti- 
tute a  comparison  between  tbe  negligence  of 
plaintiffs  and  defendants  in  actions  for  dam- 
ages for  injuries  claimed  to  have  l)een  eus- 
toined,  but  as  Is  said  by  Cooley  on  Torts 
(2d  Ed.)  p.  753:  "•  •  •  The  classification 
only  indicates  this:  That  under  the  special 
circumstances  great  care  and  caution  were 
required,  or  only  ordinary  care,  or  only  slight 
care.  If  the  care  demanded  was  not  exer- 
cised the  case  is  one  of  negligence,  and  a 
legal  liability  is  made  out  when  the  failure 
Is  shown."  It  would  create  confusion  in  the 
administration  of  justice  if  distinctions  and 
comparisons  of  this  kind  were  submitted  to 
the  discretion  of  jurors,  and  It  Is  a  safer  rule 
to  prescribe  that  If  the  injury  Is  caused  by 
the  negligence  of  the  defendant  alone  recov- 
ery can  be  obtained,  but  if  the  negligence  of 
the  plaintiff  contributes  to  the  injury  such 
negligence  bars  a  recovery. 

For  this  error  the  Judgment  Is  reversed, 
and  the  cause  remanded,  with  Instructions 
to  grant  a  new  trial. 

FULLEUTON,  G  J.,  and  MOUNT,  HAD- 
LEY,  and  AMDEItS,  JJ.,  concur. 


(t4  Wash.  661) 
FREW  V.  CLARK. 

(Supreme  Court  of  Washington.    April  4, 1004.) 

UMITATIONS  —  CLAIMS    AGAINST    DECEDENTS  — 
UOaTOAaB   LIENS— APPEAL    BOND— OB- 
JECTIONS—WHERE  TAKEN. 

1.  An  objection  to  the  form  of  the  justifica- 
tion of  the  sureties  on  an  appeal  bond,  as  It  goes 
to  the  suBiciency  of  the  sureties,  must  be  taken 
in  tbe  lower  court 

2.  Under  Ballinger's  Ann.  Codes  &  St.  I  4810, 
providing  that  if  a  person  against  whom  an  ac- 
tion may  be  brought  die  before  limitations  have 
run,  and  tbe  cause  of  action  survives,  an  action 
may  be  commenced  against  his  representatives 
after  tbe  runnins  of  the  statute,  and  within 
one  year  after  tbe  issuance  of  letters,  the  pres- 
entation, for  allowance,  to  the  administrator  of 
a  deceased  debtor,  of  notes  which  were  not  bar- 
red prior  to  the  death  of  the  debtor,  within  one 
year  after  issuance  of  letters,  was  the  com- 
mencement of  an  action,  within  the  statute. 

8.  As  the  lien  of  a  mortgage  can  be  enforced 
by  tbe  mortgagee  against  tbe  mortcaged  prop- 
erty in  a  direct  action,  even  after  tbe  death  of 
the  mortgagor,  the  right  to  enforce  that  lien  is 
barred  at  toe  end  of  the  general  statutory  peri- 
od, and  is  not  governed  by  Ballinger's  Ann.. 
Codes  &  St  i  4SI0,  providing  for  the  commence- 
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ment  pf  actions  against  personal  representatives, 
after  the  expiration  of  general  limitations,  with- 
in one  year  after  the  issuance  of  letters. 

Appeal  from  Superior  Court,  Columbia 
Countj';  S.  J.  Chadwlck,  Judge. 

Action  by  Daniel  Frew  against  E.  W. 
Clark,  as  administrator  of  the  estate  of  John 
A.  Hull,  deceased.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

J.  N.  Pickrell  and  Thomas  Neill,  for  appel- 
lant Lester  S.  Wilson  and  Samuel  R.  Stem, 
for  respondent. 

PULLEUTON,  C.  J.  On  January  10,  1890, 
John  A.  Hull  executed  and  delivered  to  Orley 
Hull  bis  promissory  note  for  $600,  due  10 
months  after  date;  and  on  January  5,  1891, 
he,  together  with  bis  wife,  S.  R.  Hull,  exe- 
cuted and  delivered  their  Joint  promissory 
note  to  B.  G.  Prater  for  $640,  due  on  Novem- 
ber 1st  of  that  year.  Each  of  these  notes 
were  secured  by  mortgages  on  real  prc^erty 
situated  In  Columbia  county,  executed  con- 
currently with  the  notes.  John  A.  Hull  died 
intestate  in  Columbia  county  on  Novemlier  7, 
1895,  leaving  estate  therein  consisting  of  real 
and  personal  property.  On  the  8tb  day  of 
October,  1901,  the  respondent,  E.  W.  Clark, 
was  duly  appointed  administrator  of  his  es- 
tate, and  is  now  acting  as  such.  Within  the 
year  after  the  appointment  and  qualification 
of  the  administrator,  the  appellant,  who  was 
then  and  Is  now  the  owner  and  holder  of  the 
notes  and  mortgages  above  mentioned,  duly 
presented  them  to  the  administrator  as 
claims  against  the  estate  of  John  A.  Hull,  de- 
ceased. The  administrator  rejected  the 
claims,  and  this  action  was  Instituted  to  have 
them  allowed.  A  demurrer  to  the  complaint 
was  Interposed  and  sustained,  and,  on  the 
appellant's  refusal  to  plead  further,  judgment 
for  costs  and  of  dismissal  was  entered 
against  him.  This  appeal  is  from  the  judg- 
ment so  entered. 

The  respondent  moves  to  dismiss  the  ap- 
peal because  of  defects  in  the  form  of  the 
justification  of  the  sureties  on  the  appeal 
Imnd,  claiming  that  It  does  not  appear  clearly 
tlierefrom  that  the  sureties  justify  in  twice 
the  amount  of  the  penalty  of  the  bond,  or 
that  each  surety  is  worth  the  sum  for  which 
lie  Justifies  in  his  own  right.  The  wording  of 
this  part  of  the  bond  is  not  as  clear  as  It 
could  have  been  made,  but  the  bond  is  good 
as  against  an  objection  made  for  the  first 
time  In  this  court.  The  objection  is  one  going 
to  the  sufficiency  of  the  sureties,  and  we  have 
held  that  such  an  objection,  to  be  available, 
must  be  taken  In  the  court  below.  See  Wel- 
ser  V.  Holzman  (Wash.)  73  Pae.  797,  where 
the  cases  will  be  found  collected.  The  mo- 
tion to  dismiss  must  be  denied. 

From  an  examination  of  the  dates  above 
given,  it  will  be  observed  that  the  maker  of 
the  notes,  John  A.  Hull,  died  some  5  years 
«fter  the  first  note  matured,  and  that  no  ad- 
ministration of  hia  estate  was  had  until  near- 


ly 5  years  and  11  months  after  his  death. 
Tho  trial  coiu-t  sustained  the  demurrer  to  the 
complaint  on  the  ground  that  the  right  to  col- 
lect the  notes  from  the  estate  of  the  de- 
ceased debtor  was  barred  by  the  statute  of 
limitations,  and  the  correctness  of  this  ruling 
Is  the  single  question  presented  by  this  ap- 
peal. The  question  presented  was  before  this 
court.  In  substantially  all  of  its  aspects.  In 
the  case  of  Gleason  v.  Hawldns,  32  Wash. 
404,  73  Pac.  533.  In  that  case  it  was  sought, 
by  tlie  process  of  issuing  letters  of  admin- 
istration on  his  estate,  to  hold  certain  real 
estate  of  a  deceased  debtor  to  the  payment 
of  a  mortgage  executed  thereon  some  21 
years  prior  to  the  application  for  such  letters, 
which  application  was  made  nearly  18  years 
after  the  mortgagor's  death.  We  held  that 
the  right  to  charge  the  real  property  with 
the  lien  of  the  mortgage  was  barred  both  by 
the  general  statute  of  limitations,  which  lim- 
its the  right  to  sue  upon  a  written  Instrument 
to  a  period  of  6  years  from  the  time  the  c&uat 
of  action  accrued,  and  the  special  statute  of 
189."),  which  exempts  the  real  pr<q)erty  of  a 
deceased  person  from  liability  for  his  debts 
unless  letters  of  administration  or  letters 
testamentary  are  issued  on  his  estate  within 
a  years  from  the  date  of  his  death.  But  we 
further  held  that  the  debt  Itself  was  kept 
alive  by  the  latter  clause  of  section  4810,  Bal- 
llnger's  Ann.  Codes  &  St.,  which  provides: 
"If  a  person  entitled  to  bring  an  action  die 
before  the  expiration  of  the  time  limited  for 
the  commencement  thereof,  and  tbe  cause  of 
action  survive,  an  action  may  be  commenced 
by  his  representatives  after  the  expiration  of 
the  time  and  within  one  year  from  his 
deatli.  If  a  person  against  whom  an  action 
may  be  brought  die  l>efore  the  expiration  of 
tlif*  time  limited  for  the  commencement  there- 
of, and  the  cause  of  action  survives,  an  action 
may  be  commenced  against  his  representa- 
tives after  the  expiration  of  that  time,  and 
within  one  year  after  the  issuing  of  letters 
testamentary  or  of  administration"— and  that 
the  creditor  was  entitled  to  have  his  debt  al- 
lowed as  one  of  the  acknowletlged  debts  of 
the  estate  to  l)e  paid  in  the  ordinary  course  of 
administration.  These  principles  are  con- 
trolling here.  Tl»e  debts  represented  by  the 
promissory  notes  were  not  barred  prior  to 
the  death  of  the  debtor,  and  were  presented 
for  allowance  to  tbe  administrator  of  the  de- 
ceased debtor  within  one  year  after  the  Is- 
suance of  letters  of  administration  on  his  es- 
tate. This  was  the  commencement  of  the  ac- 
tion contemplated  by  the  statute  above  quot- 
ed, and  entitled  tbe  claim  to  be  allowed  as  a 
claim  against  the  estate,  to  rank  with  the 
otlier  acknowle<lged  debts  of  the  estate,  and 
to  be  paid  accordingly. 

The  appellant,  however,  asks  further  that 
hia  claims  be  declared  preferred  claims 
against  the  real  property  described  in  the 
mortgages  given  to  secure  the  same,  but  this 
question  was  also  met  and  determined  ad- 
versely to  the  contention  In  the  case  above 


Digitized  by 


Google 


Wash.) 


CURRANS  T.  SEATTLE  &  S.  F.  RY.  &  NAV.  CO. 


87 


<'ite<l.  We  there  held  that,  as  tlie  Hen  of 
the  mortgage  was  one  that  could  be  enforced 
by  the  mortgagee  against  the  mortgaged 
property  In  a  direct  action  even  after  the 
death  of  the  mortgagor,  the  right  was  barred 
at  the  end  of  the  general  statutory  period. 
That  rule  is  applicable  here.  The  appellant, 
therefore,  while  he  has  the  right  to  have  his 
claim  allowed  as  a  general  claim  against  the 
estate,  has  no  preferential  rights  in  any  of 
the  property  thereof,  but  stands  in  the  posi- 
tion of  a  general  creditor. 

As  we  Ifflse  this  decision  wholly  on  a  for- 
mer decision  of  this  court,  it  is  but  fair  to  the 
trial  Judge  to  say  that  the  decision  relied  on 
was  not  announced  by  this  court  until  after 
the  Judgment  in  this  case  had  been  entered 
in  the  court  below. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  a  Judg- 
ment directing  the  administrator  of  the  es- 
tate of  John  A.  Hull,  deceased,  to  allow  the 
claims  sued  upon  as  claims  against  that  es- 
tate to  rank  with  the  claims  of  other  general 
creditors. 

DUNBAB,  HADLEY,  and  MOUNT,  JJ., 
concur. 


CURRANS  v.  SEATTLE  &  S.  F.  RY  &  NAV. 

CO.  et  al. 
(Supreme  Court  of  Washington.    April  4, 1904.) 

MASTER— INJURY  TO  SERVANT — NEOUGENCE— 
CONTRTBt'TORY  NEGLIGENCE— ASSUMPTION  OP 
BISK  —  QUESTIONS  FOB  J0BT  —  BVBDEN  OF 
PBOOF— JUDGMENT- ASSIGNMENT  —  APPEAL 
— NOTICE— STATUTES. 

1.  Neither  under  2  Ballinger's  Ann.  Codes  & 
St.  §  6503,  providing  that  notice  of  appeal  shall 
be  served  on  the  prevailing  party  or  his  attor- 
ney, nor  section  6504,  providing  that  it  shall  be 
served  on  all  parties  who  have  appeared  in  the 
action,  is  it  necessary  to  serve  an  assignee  of 
a  judgment  with  notice  of  appeal,  though  at  the 
time  notice  is  served  on  the  prevailing  party 
the  assignment  is  on  file  in  the  clerk's  office 

gursuant  to  section  5133a,  declaring  that  such 
ling  constitutes  notice  of  the  assignment. 

2.  Where  an  action  was  instituted  by  a  miner 
against  the  owner  of  the  mine  for  injuries  re- 
ceived, and  another  corporation,  which  had  been 
doA'eloping  the  mine,  was  made  a  codefendant, 
but  obtained  a  nonsnit,  the  court  on  appeal  will 
not  determine  whether  the  codefendant  was  in- 
terested in  the  operation  of  the  mine  at  the  time 
of  the  accident,  where  the  action  of  the  trial 
court  in  granting  the  nonsuit  was  not  assigned 
as  error. 

3.  Whether  defendant  was  negligent  in  fur- 
nishing an  improper  fuse  held  to  be  a  question 
for  the  jury,  under  the  evidence,  in  an  action 
by  a  miner  against  his  employer  for  i)er8onal 
injuries  resulting  from  an  explosion  occurring 
when  he  went  to  Investigate  the  cause  of  delay 
of  the  fuse  to  act. 

4.  Contributory  negligence  is  an  affirmative 
defense,  and  the  burden  is  on  defendant  to  estab- 
lish it. 

5.  Whether  plaintiff  was  guilty  of  contribu- 
tory negligence  and  assumed  the  risk  of  injury, 
held  to  he  questions  for  jury,  under  the  evidence, 
in  an  action  by  a  miner  against  his  employer 
for  injuries  resulting  from  an  explosion  occur- 
ring when  plaintiff  went  to  investigate  the  cause 
of  delay  of  a  fuse  to  act. 


Appeal  from  Superior  Court,  King  Coun- 
ty;  Arthur  E.  Griffln,  Judge. 

Action  by  Thomas  Currans  against  the 
Seattle  &  San  Francisco  Railway  &  Navi- 
gation Company  and  another.  From  a  Judg- 
ment for  plaintiff  against  the  above-named 
defendant.  It  appeals.    Aiflrmed. 

Root,  Palmer  &  Brown,  for  appellant 
John  Larrabee,  W.  L.  Waters,  and  BalUnger, 
Ronald  &  Battle,  for  respondent 

HADLEY,  J.  This  is  an  action  to  recover 
damages  for  personal  Injuries  received  from 
the  explosion  of  a  blast  In  a  coal  mine.  The 
suit  was  brought  against  the  Seattle  &  San 
Francisco  Railway  &  Navigation  Company 
and  the  Green  River  Construction  Company. 
At  the  trial  a  nonsuit  without  prejudice 
was  granted  as  to  the  latter  company,  but 
was  denied  as  to  the  former.  The  cause 
was  then  submitted  to  a  Jury,  and  a  verdict 
returned  against  the  said  Seattle  &  San 
Francisco  Railway  &  Navigation  Company 
in  the  sum  of  $25,000.  A  motion  for  new 
trial  and  Judgment  was  entered  In  accord- 
ance with  the  verdict.  The  said  Judgment 
defendant  has  appealed. 

Respondent  moves  to  dismiss  the  appeal 
for  the  reason  that  no  notice  of  appeal  was 
served  upon  the  assignee  of  the  Judgment. 
The  Judgment  was  filed  April  3,  1903,  and 
was  on  the  10th  day  of  the  same  month  duly 
assigned  to  the  Northwestern  Improvement 
Company.  The  assignment  was  filed  in  the 
clerk's  office  April  13,  1903,  In  accordance 
with  section  5133a,  2  Ballinger's  Ann.  Codes 
&  St.,  and  under  the  terms  of  said  section 
the  record  became  notice  of  the  assignment 
from  the  time  of  filing.  The  notice  of  ap- 
peal was  not  served  until  June  27,  1903, 
which  was  more  than  two  months  after  the 
assignment  of  Judgment  was  recorded.  It 
is  therefore  contended  that,  since  the  as- 
signee of  the  Judgment  Is  the  real  party  In 
Interest,  the  notice  of  appeal  should  have 
been  served  upon  it  Appellant  says  it  bad 
no  actual  notice  of  the  assignment,  but  the 
declaration  of  the  statute  that  the  filing  of 
the  assignment  shall  be  notice  probably  an- 
swers that  argument  However,  we  do  not 
think,  under  our  procedure,  that  an  appel- 
lant Is  required  to  serve  notice  of  appeal 
upon  the  assignee  of  the  Judgment  from 
which  he  appeals.  No  specific  statutory  pro- 
vision to  that  effect  has  been  iMlnted  out  to 
us.  Section  6503,  2  Ballinger's  Ann.  Codes  & 
St  provides  that  notice  shall  be  served  upon 
"the  prevailing  party  or  his  attorney,"  and 
section  6504  provides  that  it  shall  be  served 
"upon  all  parties  who  have  api)eared  In  the 
action  or  proceeding."  The  assignee  of  the 
Judgment  cannot  be  said  to  belong  to  either 
class,  since  he  is  an  entire  stranger  to  the 
case  in  every  way  until  after  the  Judgment 
is  entered.  The  case  is  finally  closed  by 
the  Judgment,  and  any  interest  which  the 
assignee  may  acquire  therein  arises  from 
subsequent  history.    It  Is  therefore  vnnec- 
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eHsary  to  serve  blzn  with  notice  of  appeal. 
He  Is,  however,  as  the  successor  in  interest, 
a  proper  party  to  be  substituted  as  respond- 
ent, and,  since  each  party  here  requests  such 
substitution  In  the  event  the  motion  to  dis- 
miss the  appeal  Is  denied,  it  Is  therefore 
now  ordered  that  the  motion  to  dismiss  the 
api)eal  be  denied,  and  that  said  Northwest- 
em  Improvement  Company  be,  and  it  Is 
hereby,  substituted  as  party  respondent 
herein. 

Appellant  assigns  as  error  that  the  court 
denied  the  challenge  to  the  sufficiency  of 
the  evidence,  and  also  denied  the  motion  for 
Judgment  The  challenge  and  motion  were 
interposed  at  the  close  of  plalntlfTs  case, 
and  also  when  all  the  evidence  had  been 
introduced.  Involved  in  this  assignment  of 
error  is  the  claim  that  there  is  no  evidence 
showing  that  respondent  was  in  the  employ 
of  appellant  at  the  time  he  was  injured. 
Appellant  was  the  owner  of  the  mine  prop- 
erty, but  its  codefendant,  the  Green  River 
Construction  Company,  for  a  time  was  en- 
gaged In  certain  development  work  in  and 
about  the  mine.  It  is  urged  by  appellant 
that  the  evidence  shows  that  said  construc- 
tion company  was  in  sole  charge  when  re- 
spondent was  injured.  Whatever  may  be 
our  view  as  to  whether  the  evidence  tends 
to  show  that  the  construction  company  may 
have  been  interested  in  the  operation  of  the 
mine  at  that  time,  it  will  be  remembered 
that  the  court  granted  a  nonsuit  as  to  said 
company,  and  that  action  of  the  trial  court 
has  not  been  brought  here  for  review  in  this 
appeal.  The  question  here  is,  was  appellant 
a  wrongdoer  in  the  premises,  and  was  there 
sufficient  evidence  tending  to  connect  appel- 
lant with  the  control  and  operation  of  the 
mine  to  warrant  Its  submission  to  the  Jury. 
We  think  there  was.  We  do  not  deem  it 
necessary  to  review  in  detail  the  testimony 
upon  that  subject  It  is  sufficient  to  say 
that,  in  addition  to  the  fact  of  ownership 
by  appellant,  a  number  of  circumstances  giv- 
en in  evidence  were  such  that  we  think  it 
would  have  been  error  for  the  court  to  have 
decided  as  a  matter  of  law  that  appellant 
was  not  in  a  responsible  way  connected  with 
the  control  and  operation  of  tlie  mine  at 
the  time  of  the  accident  The  same  may  be 
said  in  reference  to  appellant's  further  claim 
that  respondent  was  in  the  employ  of  an 
Independent  conti'actor  not  connected  with 
either  of  the  defendant  corporations.  Those 
were  questions  under  the  evidence  to  be 
submitted  to  the  jury  for  their  determina- 
tion. 

The  next  contention  under  the  above  as- 
signment of  error  Is  that  no  negligence  on 
the  part  of  appellant  was  shown.  The  evi- 
dence shows  that  respondent  and  another 
went  into  the  mine  about  7  a.  m.  They  be- 
gan drilling  boles  for  a  couple  of  blasts,  and 
so  continued  until  near  noon,  when  the  holes 
were  ready  for  the  charges.  They  placed  the 
blasts,  each  lighted  the  fuse  connecting  with 


his  own  blast,  and  then  both  harried  out  of 
the  mine  to  await  the  explosions.  Four  or 
five  minutes  after  reaching  the  surface  they 
heard  one  explosion.  They  waited  and  listen- 
ed for  the  other,  but  it  did  not  occur.  Mean- 
time they  ate  lunch,  and  after  the  lapse  of 
about  three-fourths  of  an  hour  they  returned 
to  the  mine  to  Investigate.  An  investigation 
disclosed  that  It  was  the  blast  which  was 
placed  and  lighted  by  respondoit  tliat  had 
failed  to  explode.  Respondent  proceeded  to 
the  location  of  the  fuse,  and  was  just  bend- 
ing over  to  examine  it,  when  the  blast  ex- 
ploded. Respondent's  eyes  were  destroyed, 
his  hands  broken,  and  be  was  otherwise  in- 
jured in  a  permanent  way.  He  charges  neg- 
ligence on  the  part  of  ai^ellant  in  furnish- 
ing a  fuse  which,  he  alleges,  was  defective. 
The  evidence  shows  that  two  kinds  of  fuse 
are  manufactured.  One  is  called  "double- 
tape"  fuse,  and  the  other  "triple-tape"  fuse. 
One  essential  difference  between  the  two  is 
that  the  double-tape  fuse  lacks  one  outside 
wrapper  that  belongs  to  the  triple-tape.  The 
additional  wTapper  Is  a  greats  protection 
against  moisture,  and  makes  the  triple-tape 
article  safer  wbere  dampness  is  encountered. 
Another  difference  is  found  in  the  fact  that 
with  the  absence  of  the  additional  wrapper 
on  doubIe-tai)e  fuse  it  is  not  as  firm  as  the 
triple-tape,  and  in  the  process  of  tamping 
some  small  piece  of  rock  or  coal  may  be 
tamped  against  it  and  produce  a  dent  or 
kink  that  may  break  the  progress  of  the  fire 
when  it  is  Ignited.  Triple-tape  fuse  contains 
about  15  per  cent  more  powder  meal  than 
is  found  In  double-tape.  This  powder  meal 
is  placed  along  the  fuse,  and  through  It  runs 
a  powder  yam  that  is  steeped  in'  saltx)eter. 
This  powder  yarn  is  Intended  to  act  as  a 
carrying  fuse  Itself,  and  to  carry  the  train 
of  fire  along  in  the  powder  meal,  the  latter 
being  the  powder  used  in  the  fuse.  In  pass- 
ing through  the  machine  in  the  process  of 
manufacture,  the  continuous  train  of  powder 
may  be  broken  so  tliat  a  space  may  be  left 
where  there  Is  no  powder,  but  the  powder 
yarn  running  through  the  center  Is  supposed 
to  supply  the  deficiency  and  carry  the  fire 
along.  If  by  chance  an  indenture  should 
break  the  yam  at  such  a  point,  so  as  to  form 
a  disconnection,  then  the  fire  might  go  out 
entirely  in  dampness,  but  if  the  fuse  happen- 
ed to  be  In  a  dry  place  the  heat  might  be 
sufficient  to  set  the  Inside  lining  on  fire,  and 
It  might  continue  along  until  It  struck  the 
yam  again.  The  above  Indicates  some  of  the 
points  of  difference  between  the  two  kinds 
of  fuse  and  the  results  that  may  follow  from 
their  use.  The  fuse  furnished  to  respondent, 
and  which  was  used  by  him,  was  of  tlie 
double-tape  kind.  Before  the  motion  for  non- 
suit was  made,  at  the  close  of  the  plaintiflTs 
case,  there  was  considerable  testimony  to  the 
effect  that  the  doublo-tape  fuse  Is  not  a  prop- 
er or  safe  one  to  use  in  a  coal  mine.  Tliis 
view  was  also  much  strengthened  by  the  tes- 
timony of  George  B.  Adair,  a  witness  after- 
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wmrda  Introduced  by  the  aK>eIlant  This 
witness  appears  to  have  had  extenslTe  ex- 
perience in  dealing  with  explostva  materials. 
The  testimony  shows  that  he  is  the  most  ex- 
tensive dealer  therein  for  this  northwest 
coast  country,  and  that  he  sold  the  fuse  that 
was  used  in  this  Instance.  He  testified  con- 
cerning the  nature  of  the  two  kinds  of  fuse 
substantially  as  heretofore  detailed.  He  tes- 
tified that  ench  grade  Is  standard  of  its  kind, 
and  proper  to  be  used  for  the  purposes  In- 
tended; that  the  fuse  used  In  this  Instance 
was  of  recent  manufacture,  and  as  good  an 
article  of  that  grade  as  Is  manufactured  any- 
where in  the  world.  His  testimony  was,  how- 
ever, to  the  effect  that  the  double-tape  grade 
is  Intended  for  use  in  dry  places,  and  not  In 
coal  mines,  and  that  from  90  to  05  per  cent. 
of  the  fuse  which  he  sells  for  use  In  coal 
mines  is  of  the  triple-tape  kind.  There  was 
much  evidence  to  the  effect  that,  for  the 
reasons  heretofore  stated,  the  use  of  the 
triple-tape  fuse  will  much  more  certainly  In- 
sure a  discharge  of  the  explosive,  and  also 
that  the  discharge  will  quickly  follow  the 
ignition  of  the  fuse;  that  the  fire  is  more 
apt  to  slowly  make  Its  way  along  the  trail 
of  the  double-tape,  and.  if  it  is  not  extin- 
guished entirely,  may  finally  effect  a  dis- 
charge after  much  delay,  and  at  an  unex- 
pected moment.  One  witness  testified  that 
with  the  ust^  of  the  triple-tape  a  failure  to 
discharge  will  not  occur  more  than  once  In 
100  times,  and  that  in  such  a  case  the  fire 
will  be  extinguished,  and  there  will  be  no 
dlscliarge  at  all  after  considerable  delay. 
There  was  also  some  testimony  that  appel- 
lant's foreman  had,  prior  to  this  accident, 
been  Informed  by  workmen  who  complained 
to  him  that  the  kind  of  fuse  used  was  de- 
fective for  the  purpose,  and  that  he  had  said 
that  he  would  Investigate  the  matter,  or 
words  to  that  effect  Appellant  says  there 
was  no  evidence  that  the  delayed  explosion 
was  the  result  of  using  defective  fuse.  It 
need  not  be  argued  that  the  explosion  was 
due  to  the  fact  that  fire  reached  the  charge 
at  that  moment.  Fire  had  been  placed  In  the 
fuse  connected  with  the  cljarge  some  4.5  min- 
utes before.  The  explosion  was  therefore  de- 
layed, and  from  the  testimony  as  to  the  re- 
sults of  the  applied  use  of  the  different  kinds 
of  fuse  It  was  to  be  determined  whether  the 
delay  was  due  to  the  fact  that  this  particular 
fuse  was  used.  With  such  testimony  as  is 
above  outlined,  we  think  It  would  have  been 
error  for  the  court  to  have  decided  as  a  mat- 
ter of  law  that  no  negligence  was  shown. 
Ttiat  was  a  question  for  the  Jury.  It  was 
for  them  to  say  whether  negligence  was 
shown  under  all  the  testimony  as  to  the 
character  of  the  fuse  used,  as  to  the  kinds 
manufactured,  and  as  to  what  Is  customarily 
used  for  coal-mining  purposes.  Such  was 
true  at  the  close  of  the  plaintiff's  case,  and 
the  testimony  relating  to  that  subject  was 
emphasized  before  the  evidence  was  finally 
closed. 


Another  question  involTed  lo  tU  (Siallienge 
to  tha  evidence  is  perhaps  the  most  serio<u 
and  difficult  one  In  the  case.  Appellant  con- 
tends that  under  the  evidence  the  court  should 
have  held  as  a  matt»  of  law  that  respondent 
assumed  the  risk,  and  that  the  cause  for  that 
reason  should  have  been  taken  from  the  Jury 
and  dismissed.  It  is  urged  that,  although  it 
Is  the  duty  of  the  master  to  provide  a  safe 
place  for  the  servant  to  work,  and  to  exercise 
reasonable  care  to  furnish  for  his  use  ma- 
terials which  are  not  defective,  yet,  If  a  new 
danger  arises  during  the  progress  of  the  work, 
which  is  known  to  the  servant,  and  is  not 
known  to  the  master,  it  at  once  becomes  the 
duty  of  the  servant  to  Inform  the  master  of 
such  new  danger,  and  It  then  becomes  the 
latter's  duty  to  Investigate  and  remove  It; 
that  If  the  servant  fails  to  so  inform  the  mas- 
ter, and  voluntarily  goes  Into  the  presence  of 
the  danger,  he  thereby  assimies  the  risk,  and, 
if  Injured,  he  cannot  recover.  The  above- 
stated  legal  proposition  is  undoubtedly  cor- 
rect, but  the  difilculty  as  to  Its  application 
arises  when  we  undertake  to  apply  It  to  the 
facts  of  the  given  case.  It  Is  urged  that  the 
respondent  In  the  case  at  bar  knew,  and  that 
the  appellant  did  not  know,  of  the  existence 
of  this  unexploded  blast;  that  respondent 
knew  tiiat  the  fuse  had  been  fired,  and  that 
the  blast  was  liable  to  explode:  that  with 
such  knowledge  he  voluntarily  went  Into  the 
presence  of  the  danger,  and  should  be  held  to 
have  assumed  the  risk.  Respondent  testified 
that,  although  a  miner  of  23  years'  experi- 
ence, yet  he  did  not  know  of  the  defective 
character  of  this  fuse.  He  had  been  working 
at  this  mine  but  a  short  time,  and  was  en- 
gaged on  his  eleventh  shift  when  Injured.  He 
said  he  had  not  been  accustomed  to  the  use 
of  either  kind  of  fuse  hereinbefore  described, 
but  that  what  he  called  "squibs"  had  been 
used  in  mines  where  he  had  worked.  He 
stated  that  he  did  not  know  of  the  danger  of 
smouldering  fire  and  delayed  discharges  from 
the  fuse  furnished  by  appelhint.  He  admitted 
be  had  heard  miners  say  that  fuses  had  been 
known  to  carry  fire  for  hours  and  then  cause 
explosions,  but  said  he  had  never  known  such 
a  thing  to  occur  In  his  experience.  Appellant 
therefore  urges  that  respondent's  own  admis- 
sion shows  that  he  had  heard  of  such  danger, 
and  also  that  as  a  miner  accustomed  to  the 
use  of  explosives  he  should  have  known  that 
danger  was  probable,  and  should  have  guard- 
ed against  It  accordingly.  Notwithstanding 
any  lack  of  knowledge  or  experience  on  re- 
spondent's part  In  the  premises,  he  should 
doubtless  be  held  to  the  same  accountability 
as  other  persons  In  like  surroundingns  assum- 
ing to  discharge  the  class  of  work  which  he 
had  undertaken.  It  is  well  known  that  the 
use  of  explosive  materials  Is  hazardous,  and 
those  using  them  must  assume  the  danger 
that  is  merely  and  ordinarily  Incidental.  But 
when  conditions  exist  which  are  out  of  the 
ordinary,  and  when  by  means  thereof  one  has 
been  brought  into  the  presence  of  an  increased 
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hazard  and  of  a  danger  not  osual  or  ordinarily 
expected,  we  think  the  test  as  to  whether  he 
has  assumed  the  risk  must  depend  upon 
whether  he  has  acted  as  an  ordinarily  prudent 
person  would  have  done  under  similar  cir- 
cumstances. Perhaps  no  two  accidents  ever 
happened  in  exactly  the  same  manner  and 
under  the  same  circumstances,  but  the  con- 
ditions are  often  very  similar.  Each  case 
must  depend  upon  its  own  facts  and  sur- 
roundings, but  it  is  the  intention  of  the  law 
to  apply  the  above-stated  general  rule  to  the 
varying  circumstances.  Whether  one  has 
acted  with  the  care  of  an  ordinarily  prudent 
person  under  given  surroundings  Is  a  question 
of  fact  in  each  case.  In  a  given  case  the 
facts  tending  to  show  want  of  ordinary  care 
may  be  such  as  to  leave  no  room  in  the  minds 
of  reasonable  men  for  difference  of  opinion. 
In  such  a  case  the  court  should  determine  as 
a  matter  of  law  that  recovery  cannot  be  had. 
But  in  all  other  cases  the  fact  becomes  one 
for  the  Jury  to  determine,  and  It  is  therefore 
ordinarily  for  the  Jury.  "It  is  well  settled  that 
where  there  Is  uncertainty  as  to  the  exist- 
ence of  either  negligence  or  contributory  negli- 
gence, the  question  Is  not  one  of  law,  but  of 
fact,  and  to  be  settled  by  a  Jury,  and  this 
whetlier  the  uncertainty  arises  from  a  con- 
flict in  the  testimony  or  because,  the  facts  be- 
ing undisputed,  fair-minded  men  will  honestly 
draw  different  conclusions  from  them."  Rich- 
mond, etc.,  Co.  T.  Powers,  149  U.  S.  43,  45, 
i;{  Sup.  Ct  748,  37  L.  Ed.  642.  See,  also, 
Waslilngton,  etc.,  Co.  v.  McDade,  1.35  U.  S. 
r,rA,  10  Sup.  Ct.  1044,  34  L.  Ed.  235.  If  re- 
spondent assumed  the  risk,  then  he  was  guilty 
of  negligence  which  contributed  to  his  injury, 
the  latter  being  included  in  the  former.  In 
this  state  contributory  negligence  is  an  affirm- 
ative defense,  and  the  burden  is  upon  the  de- 
fendant to  establish  it  Spurrier  v.  Front  St. 
Cable  Ry.  Co.,  3  Wash.  St.  6.59,  29  Pac.  340. 
It  Is  therefore  in  rare  caaea  only  that  the 
subject  of  contributory  negligence  should  be 
withdrawn  from  the  Jury.  McQuillan  v.  Se- 
attle, 10  Wash.  404,  38  Pac.  1119,  45  Am.  St 
Rep.  799.  See,  also,  collection  of  Washington 
cases  under  the  title  of  the  last-named  case 
in  Remington's  Notes  on  Washington  Cases, 
p.  218. 

We  therefore  think  the  question  of  contribu- 
tory negligence  and  assumed  risk  were  for 
the  Jury  in  this  case.  Evidence  was  before 
the  Jiuy  as  to  the  nature  of  the  fuse  u.sed,  as 
to  the  probability,  from  expei'ience,  of  quick 
or  delayed  explosions,  and  a.s  to  tlie  probable 
extinguishment  of  tlie  fire  after  the  lapse  of 
time.  It  appeared  from  the  evidence  tliat  It 
is  the  rule  for  an  explosion  to  occur,  or  for 
the  fire  to  be  extinguished,  before  the  lapse 
of  as  long  a  time  as  45  minutes.  It  is  the 
exceptional  condition  when  one  or  the  other 
of  these  things  does  not  occur  within  that 
space  of  time.  It  was  therefore  for  the  Jury 
to  say  whether,  under  all  the  circumstances, 
and  under  common  experience  in  the  use  of 
fuse  and  blasts  as  shown  by  the  evidence. 


the  respondent  waited  as  long  as  an  ordinarily 
prudent  person  under  like  suiToundtngs  would 
have  done  before  going  back  into  the  mine. 
If  he  exercised  that  degree  of  care,  then  we 
think  he  cannot  be  said  to  have  assumed  the 
risk.  He  had  the  right  to  assume  that  the 
danger  was  passed  after  the  lapse  of  such 
time  as  common  experience  under  similar  cir- 
cumstances had  taught  was  sufficient  to  re- 
move the  causes  for  danger.  Appellant  seems 
to  have  proceeded  at  the  trial  upon  the  theory 
that  the  question  of  assumption  of  the  risk 
In  the  case  was  purely  one  for  the  court  No 
Instruction  was  therefore  asked  or  given  di- 
rectly calling  tlie  Jury's  attention  to  this  fea- 
ture of  a  reasonable  or  sufficient  lap.se  of  time 
between  the  firing  of  the  fuse  and  the  return 
to  the  mine  as  a  fact  upon  which  they  should 
pass.  Such  an  instruction.  If  requested,  would 
doubtless  have  been  given.  We  think,  how- 
ever, that  the  question  was  submitted  to  tlie 
Jury  by  general  instructions  given,  and  that 
they  must  have  passed  upon  that  feature  of 
the  case.  The  court  Instructed  that  the  de- 
gree of  care  which  one  Is  required  to  use  in 
order  that  he  shall  not  be  guilty  of  contribu- 
tory negligence  is  that  same  degree  of  care 
which  the  ordinarily  careful  and  prudent  per- 
son exercises  under  like  circumstances  to  pro- 
tect himself  from  danger.  The  Jury  were  also 
Instructed  that.  If  one  is  Injured  by  reason  of 
certain  negligence  on  the  part  of  his  em- 
ployer, but  if  he  himself  has  been  guilty  of 
some  act  or  omission  which  has  contributed 
proximately  and  directly  to  the  cau.se  of  his 
Injury,  he  cannot  recover.  These  instructions 
comprehended  the  feature  of  contributory  neg- 
ligence in  returning  to  the  mine  too  soon,  and 
the  Jury  must  have  passed  upon  that  question 
in  favor  of  respondent.  For  all  the  foregoing 
reasons  we  think  the  court  did  not  err  In  de- 
nying both  the  challenge  to  the  evidence  and 
the  motion  for  Judgment  either  at  the  time 
when  first  made  or  when  renewed  at  the  close 
of  the  evidence. 

Other  errors  are  assigned  upon  the  Intro- 
duction of  testimony,  and  ahso  concerning  two- 
Instructions.  We  think  the  court  correctly 
Instructed  the  Jury,  and  we  do  not  find  that 
prejudicial  error  was  committed  in  connection 
with  the  introduction  of  testimony.  We  deem 
it  unnecessary  to  prolong  the  discussion  by 
taking  up  those  matters  in  detail.  The  ver- 
dict in  this  case  is  targe,  but  no  complaint  is 
made  In  this  court  that  It  Is  excessive.  We 
siiall  therefore  not  consider  tliat  matter. 

Tiie  Judgment  is  affirmed. 

DUNBAR  and  MOUNT,  JJ.,  concur. 


STATE  V.  RYAN. 
(Supreme  Court  of  Washington.    April  6,  1904.)- 

FALSE    PRETENSES— SUFKICIENCT    OF    INFOKMA,- 
TIO.N. 

1.  Ballinger's  Aon.  Codes  &  St  S  7165,  pro- 
vides that  if  any  person,  with  intent  to  defraud 
another,  shall  desiguedly,  by  color  of  any  false 
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t^en  or  writinc,  etc.,  •btain  from  any  person 
mny  money,  etc.,  or  thlnf  of  value,  sucn  person 
■hill  upon  conTiction  be  Imprisoned,  etc.  Sec- 
tion 6840  requires  an  Information  to  state  the 
acta  constituting  the  offense  in  ordinary  and 
concise  language,  without  repetition,  and  in  such 
manner  as  to  enable  a  person  of  eomraon  un- 
4*ratanding  to  know  what  was  intended.  Sec- 
tion 6842  requires  that  the  information  be  direct 
and  certain  as  to  the  crime  charged,  and  the 
principal  circumstances  thereof,  when  they  are 
necessary  to  constitute  a  complete  crime.  An 
information  alleged  that  defendant,  with  intent 
to  defraud  one  H.,  obtained  from  H.  the  sum 
«f  $20,  the  property  of  H.,  by  then  and  there 
felonlonsly,  etc,  and  deaigneuy  pretending  to 
«ne  O.,  the  agent  of  H.,  that  a  certain  paper 
purporting  to  oe  a  banic  bill  on  a  certain  bank 
for  the  sum  of  $20  was  a  good  and  valid  bank 
bill,  and  of  the  value  of  $20,  whereas  in  truth 
aadi  paper  was  of  no  value  whatever,  and  was 
«  false  token,  as  defendant  well  knew,  and  that 
by  means  thereof  said  O.  paid  to  defendant  the 
sum  of  $20.  Held,  that  the  information  was 
not  objectionable  because  containing  no  allega- 
tion of  the  means  used  in  defrauding  H.,  or  in 
fkiling  to  show  a  connection  between  the  false 
pretense  and  the  obtaining  of  the  money. 

2.  Nor  was  It  objectionable  because  failing 
to  state  the  particular  in  which  the  token  was 
false  and  invalid. 

3.  The  information  sufficiently  described  the 
purported  bank  bill,  as  it  was  not  necessary  to 
set  out  the  paper  in  hsc  verba. 

4.  The  information  was  not  objectionable  be- 
eanae  failing  to  state  that  the  pretenses  were 
relied  on  by  O.,  as  that  which  is  necessarily 
implied  need  not  be  specifically  averred. 

5.  The  information  was  not  objectionable  as 
failing  to  allege  that  G.  parted  with  any  money 
or  thing  of  value,  it  being  unnecessary  to  allege 
that  twenty  dollars  are  money  and  worth  some- 
tfaiDg. 

Appeal  from  Snperlor  Oonrt,  King  Countj; 
Frank  H.  Rndkln,  Judge. 

E:dward  Rjan  was  convicted  of  obtaining 
money  by  false  pretenses,  and  appealai  Af- 
firmed. 

Frank  B.  WIestling,  for  appellant  W.  T. 
Scott;  Cbaa.  8.  Oleaaon.  and  D.  C.  Oonover, 
for  tbe  State. 

ANDERS,  J.  Upon  the  trial  of  an  infor- 
matloD  filed  by  the  prosecuting  attorney  In 
tbe  anperlor  court  of  King  county,  the  ap- 
pellant was  convicted  of  the  ofFense  of  ob- 
taining money  by  means  of  false  pretenses. 
After  the  return  of  the  verdict  appellant  filed 
a  motion  In  arrest  of  Judgment,  on  tbe 
ground  that  the  facts  stated  in  the  Informa- 
tion did  not  constitute  a  crime  or  misde- 
meanor. This  motion  was  denied,  and  excep- 
tion noted,  and  thereafter  appellant  was  sen- 
tenced to  tbe  State  Penitentiary  for  a  term 
of  2^  years. 

The  information  upon  which  tbe  appellant 
was  tried  and  convicted,  omitting  tbe  formal 
parts,  Is  as  follows:  "He,  the  said  Edward 
Ryan,  In  tbe  county  of  King,  state  of  Wash- 
ington, <m  or  about  tbe  14th  day  of  August, 
1903,  nnlawfnlly,  felonlonsly,  falsely,  frandu- 
loitly,  and  designedly,  and  with  Intent  to 
4cfraad  one  B.  J.  Hlckey,  did  obtain  from 
aaid  E.  J.  Hickey  the  sum  of  twenty  ($20) 
dollars,  tbe  property  of  said  B.  J.  Hickey, 
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by  then  and  there  unlawfully,  wUIfnlly,  felo- 
niously, fraudulently,  and  designedly  pre- 
tending to  one  E.  O.  Hickey,  the  agent  of 
said  E.  J.  Hickey,  that  a  certain  paper,  pur- 
porting to  be  a  bank  bill  on  tbe  State  Bank 
of  New  Brunswick,  New  Jersey,  for  tbe  sum 
of  twenty  ($20.00)  dollars,  was  a  good  and 
ralid  bank  bill,  and  of  tbe  value  of  twenty 
($20.00)  dollars,  whereas,  In  truth  and  in  fact, 
said  paper  was  of  no  value  wbatsoever,  and 
was  a  false  token,  as  the  said  £^ward  Ryan 
well  knew;  that  by  means  thereof  said  E. 
O.  Hickey  paid  to  the  said  Edward  Ryan  tbe 
sum  of  twenty  ($20.00)  dollars  as  aforesaid." 

The  statute  specially  applicable  to  this 
case,  and  under  which  this  Information  was 
drawn,  reads  as  follows:  "If  any  perscHi, 
with  Intent  to  defraud  another,  shall  design- 
edly, by  color  of  any  false  token  or  writing. 
or  any  false  pretense,  obtain  from  any  per- 
son any  money,  transfer,  note,  bond  or  re- 
ceipt, or  thing  of  value,  such  person  shall, 
upon  convlctlMt  thereof,  be  Imprisoned  In  tbe 
penitentiary  not  more  than  five  years  nor  less 
than  one  year,  or  Imprisoned  In  the  county 
Jail  for  any  length  of  time  not  exceeding  one 
year."  BalUnger's  Ann.  Codes  &  St  |  7166; 
Pierce's  Code,  f  1662. 

The  first  and  principal  question  to  be  de- 
termined on  this  appeal  Is  whether  the  In- 
formation above  quoted  states  facts  suffident 
to  constitute  the  offense  of  wblCb  appellant 
was  convicted.  Our  statute  provides  general- 
ly that  the  Information  must  contain  (1)  tbe 
title  of  the  action,  specifying  tbe  name  at  the 
court  to  which  tbe  Information  Is  presented, 
and  the  names  of  tbe  parties,  and  (2)  a  state- 
ment of  tbe  acts  constituting  the  offense.  In 
ordinary  and  concise  language,  without  repe- 
tition, and  In  such  manner  as  to  enable  a 
person  of  common  understanding  to  know 
what  Is  Intended  (BalUnger's  Ann.  Codes  & 
St  I  6840);  and  that  tbe  information  must 
be  direct  and  certain  as  to  the  party  ctaargred, 
the  crime  charged,  and  tbe  particular  cir- 
cumstances of  tbe  crime  charged,  when  they 
are  necessary  to  constitute  a  complete  crime 
(Balllngw'B  Ann.  Codes  &  St  I  6842).  And 
It  Is  Insisted  by  tbe  learned  counsel  for  the 
appellant  that  the  lnf(»ination  In  question 
does  not  meet  these  requirements  of  the 
Code.  The  particular  objections  made  to  tbe 
Information  are  (1)  that  It  contains  no  allega- 
tion of  the  means  used  by  appellant  in  de- 
frauding Hickey  out  of  his  money;  (2)  that 
no  connection  is  shown  In  this  information 
between  the  false  pretenses  alleged  and  the 
obtaining  of  the  money;  (3)  that  It  does  not 
state  in  what  particular  the  token  was  false, 
and  In  what  the  Invalidity  consisted;  (4)  that 
It  Is  Insufficient  In  falling  to  describe  fully 
the  purported  bank  bill;  (5)  that  It  does  not 
state  that  the  pretenses  alleged  were  relied 
on  by  Hickey;  and  (6)  that  it  does  not  al- 
lege that  Hickey  parted  with  any  money  or 
anything  else  of  value.  Wblle  some.  If  not 
all,  of  these  objections  might  be  held  valid, 
under  tbe  strict  rule  of  the  common  law  ap- 
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pUcable  to  such  cases,  we  do  not  think  they 
are  tenable  when  tested  by  our  own  statutes 
relating  to  the  forms  of  pleadings  In  criminal 
actions,  and  to  the  rules  by  which  the  suffi- 
ciency of  such  pleadings  is  to  be  determined. 
It  will  be  observed  that  the  acts  constituting 
the  offense  charged  In  this  information  are 
stated  in  the  language  of  the  statute  de- 
fining the  crime  of  obtaining  money,  etc.,  by 
means  of  false  pretenses,  and  it  is  the  gen- 
eral rule  that  a  charge  so  stated  is  suffi- 
cient Watts  V.  Territory,  1  Wash.  T.  409; 
Schilling  V.  Territory,  2  Wash.  T.  283,  5  Pac. 
926;  State  t.  Day,  4  Wash.  104,  29  Pac.  984; 
State  V.  Knowlton,  11  Wash.  512,  518,  39 
Pac.  966;  State  v.  Turner,  10  Wash.  94,  38 
Pac.  864.  This  rule,  however,  is  not  ap- 
plicable in  all  cases  witliout  exception,  for, 
"if  the  statute  does  not  sufficiently  set  out 
the  facts  wliicb  constitute  the  offense,  so  that 
the  defendant  may  have  notice  of  that  with 
which  be  is  charged,  tlien  a  more  particular 
statement  of  the  facts  than  is  contained  in 
the  statute  becomes  necessary."  10  Enc.  PI. 
&  Pr.  487.  The  validity  of  the  statute  upon 
which  this  information  is  based  is  not  chal- 
lenged by  appellant's  counsel  in  this  case. 
He  does  not  chiim  that  the  statute  does  not 
state  the  facts  which  constitute  the  offense, 
so  that  the  accused  may  Icnow  wliat  he  is 
required  to  answer.  But  he  does  Insist  in 
his  argument  that  the  information  itself  was 
so  defective  that  it  failed  to  apprise  the  ap- 
pellant of  the  "nature  and  cause  of  the  ac- 
cusation against  him."  It  is  a  well-settled 
rule  in  criminal  prosecutions  that  the  Indict- 
ment or  information  must  set  forth  all  the 
facts  which  are  necessary  to  constitute  the 
crime  charged,  and  which  must  be  proved  in 
order  to  convict  the  accused;  and  we  are  of 
the  opinion  that  the  information  in  question 
states  all  the  facts  necessary  to  constitute 
the  offense,  "In  such  manner  as  to  enable  a 
person  of  common  understanding  to  know 
what  is  intended."  It  seems  to  us  that  it 
ai)prlsed  the  appellant  of  everything  he  was 
required  to  meet  at  the  trial,  and  that  he 
was  not  prejudiced  in  his  defense  by  any  of 
the  alleged  defects  of  the  information. 

In  State  v.  Boklen,  14  Wash.  403,  44  Pac. 
889,  which  was  a  prosecution  for  obtaining 
goods  by  false  pretenses,  under  the  statute 
here  in  question,  it  was  insisted  that  the  in- 
formation was  defective  in  that  it  did  not 
aver  that  the  alleged  false  pretenses  were 
made  with  a  view  to  effect  the  sale  of  the 
goods,  and  that  by  reason  thereof  the  party 
was  Induced  to  make  the  sale  and  part  with 
his  property.  But  this  court  held,  after  con- 
sidering some  of  the  authorities  cited  by  ap- 
pellant in  the  case  at  bar,  that,  although 
such  allegations  were  not  set  out  In  direct 
and  positive  terms,  they  were  necessarily  im- 
plied from  the  language  used,  and  that  the 
objection  to  the  information  on  the  ground 
stated  was  not  well  taken.  That  case  prac- 
tically disposes  of  appellant's  first,  second. 


and  fifth  objections  to  this  information  ad- 
versely to  his  contention,  if  anything  more 
than  a  mere  inspection  of  the  information 
were  necessary.  The  information,  we  think, 
sufficiently  states  in  what  particular  the  tok- 
en was  false  and  invalid,  and  sufficiently  de- 
scribes it  to  apprise  ai^eliant  of  what  the 
state  expected  to  prove  in  that  regard.  It 
was  not  necessary  to  set  out  the  paper  "pur- 
porting to  be  a  bank  bill"  in  bsec  verba.  It 
was  described  In  a  manner  that  indicated 
its  nature,  character,  and  contents,  though 
not  in  its  own  words,  and  therefore  a  more 
specific  description  was  unnecessary  State 
V.  Wright,  9  Wash.  96,  37  Pac.  313;  State 
V.  Boon,  49  N.  C.  463. 

As  to  the  objection  that  the  information 
does  not  state  that  the  alleged  pretenses 
were  relied  on  by  Hlekey,  it  Is  sufficient  to 
observe  tliat,  under  statutes  similar  to  ours, 
it  has  often  been  decided  that  such  specific 
averment  Is  unnecessary.  If  it  be  alleged  in 
tlie  information  that  the  property  was  ol)- 
talned  by  the  defendant,  by  means  of  the 
false  pretense,  with  intent  to  defraud  the 
owner.  See  State  v.  King  (N.  H.)  34  Atl.  461; 
Norrls  v.  State,  25  Ohio  St.  217,  18  Am.  Rep. 
291:  State  v.  McConkey,  49  Iowa,  499;  State 
r.  Hurst,  11  W.  Va.  54;  8  Enc.  Pi.  &  Pr.  872; 
State  V.  Bloodsworth  (Or.)  34  Pac.  1023.  See, 
albo.  State  v.  Boklen,  supra.  And  the  recent 
case  of  State  v.  Kiddle  (Wash.)  74  Pac.  477, 
is  to  the  same  effect.  The  appellant  has  cited 
several  cases  which,  directly  or  indirectly, 
support  his  position  upon  the  point  now  under 
consideration,  but  we  believe  the  cases  to 
which  we  have  particularly  referred  an- 
nounce a  doctrine  w^hlch  is  supported  by  the 
better  reason,  and  more  nearly  accords  with 
the  spirit  of  our  statutes.  The  doctrine  of 
the  above  cases,  briefly  stated,  is  that  that 
which  is  necessarily  implied  need  not  be  spe- 
cifically averred. 

The  next  and  last  objection  to  the  informa- 
tion is  that  it  does  not  allege  that  Hlekey 
parted  with  any  money  or  anything  else  of 
value.  It  does  state,  as  we  have  seen,  that 
Hlekey  paid  to  Ryan  (appellant)  the  sum  of 
$20.  But  appellant  claims  that  it  should 
have  alleged  that  the  $20  was  money  and 
of  some  value.  We  think  it  would  be  difficult 
to  define  the  meaning  of  the  words  "twenty 
dollare"  If  they  do  not  mean  that  sum  of 
money.  Everybody  in  this  country  knows 
that  the  word  "dollar"  means  a  certain 
amount  of  money,  and  that  a  dollar  is  of 
some  value.  In  State  t.  Knowlcton,  11 
Wash.  512,  39  Pac.  960,  which  was  a  prosecu- 
tion for  obtaining  money  under  false  pre- 
tenses, in  which  it  was  contended  that  the 
information  failed  to  describe  the  money  with 
sufficient  accuracy,  we  said:  "We  think  the 
tendeucy  of  the  more  modem  decisions  Is  to 
dispense  with  the  rule  requiring  the  kind, 
character,  or  denomination  of  the  money  ob- 
tained to  be  set  out,  and  that  this  best  ac- 
cords with  the  spirit  of  oui  Code  of  Criminal 
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rrocedure."  There,  It  is  true,  the  money  ob- 
tained was  described  as  being  "five  thousand 
dollars  in  money  of  the  value  of  five  thou- 
sand dollars  in  lawful  money,"  but  we  think 
the  information  would  not  have  been  bad 
if  the  value  of  the  money  had  not  been  stated. 
In  People  t.  Millan  (Cal.)  39  Pac.  605,  It 
was  held  that  an  information  which  charges 
the  accused  with  obtaining  money  by  fraud, 
but  fails  to  allege  the  value  of  the  money  ob- 
tained, is  good.  And  in  Oliver  v.  Stat^  37 
Ala.  134,  it  was  ruled  that  an  indictment  al- 
leging that  by  means  of  the  false  pretense 
charged  the  defendant  obtained  "sixty-five 
dollars  In  money"  was  sufficiently  definite 
and  certain,  without  an  additional  averment 
of  the  value  of  the  money.  In  State  v.  Wil- 
kerson,  98  N.  C.  696,  3  S.  E.  683,  the  defend- 
ant was  indicted  for  obtaining,  by  means  of 
a  certain  false  pretense,  an  order  from  the 
commissioners  for  the  payment  of  money  on 
account  of  the  support  of  a  pauper,  and  the 
court  held  that  the  description  of  the  prop- 
erty obtained,  as  "an  order  for  the  sum  of 
six  dollars,  issued  for  the  support  of  S.,"  was 
sufficient  It  will  be  noticed  that  in  the  case 
last  cited  the  "six  dollars"  was  neither  al- 
leged to  be  money,  nor  of  the  value  of  $6  In 
money.  And  it  seems  to  us  that  the  ruling 
of  the  court  in  that  regard  was  certainly  cor- 
rect, as  well  as  reasonable.  Mere  technical 
defects  in  criminal  pleadings,  which  do  not 
go  to  the  substance  of  the  accusation,  and  do 
not  prejudicially  attect  any  substantial  right 
of  the  defendant,  are  not  regarded  in  this 
state  in  the  administration  of  the  criminal 
laws. 

We  have  thus  discussed,  somewhat  at 
length,  the  various  points  made  by  counsel 
for  appellant  in  the  able  brief  which  he  has 
filed  herein,  in  order  to  show  more  clearly 
than  it  would  otherwise  have  appeared  why 
we  consider  this  information  sufllcient 
A^^le  the  information  is  not  as  formal  In 
some  particulars  as  it  might  have  been,  yet 
we  are  clearly  of  the  opinion,  as  we  have 
hereinbefore  stated,  that  it  states  facts  suffi- 
cient to  constitute  an  offense  under  the  stat- 
ute, and  it  therefore  follows  that  the  trial 
court  did  not  err  in  denying  appellant's  mo- 
tion In  arrest  of  Judgment 

At  the  time  the  Jury  returned  their  verdict 
to  this  action  they  recommended  the  appel- 
lant to  the  mercy  of  the  court,  and  his  coun- 
sel earnestly  insists  that  the  sentence  of  2?^ 
years  is  excessive,  and  should  be  modified 
by  this  court  in  conformity  with  the  verdict 
of  the  Jury.  This  cause  was  brought  here 
npon  a  short  record,  and  the  evidence  adduced 
at  the  trial  is  not  before  us.  We  are  there- 
fore unable  to  say  that  the  evidence  in  the 
case  did  not  Justify  the  sentence  Imposed  by 
the  learned  trial  Judge. 

The  Judgment  is  affirmed. 

FULI.ERTON,  C.  J.,  and  DUNBAR, 
MOUNT,  and  HADLEY,  JJ.,  concur. 


ELLIOTT  V.  HAWLEY  et  nx. 
(Supreme  Court  of  Washington.    April  6,  1901.) 

IfABBIED  WOHBN— SEPARATE  PSOPGRTT— SITUS 
—CHANGE— husband's  DEBTS— PAlrTNEBSHIP 
— ^FOBBION  LAWS  —  APPLICATION  —  COMUIN  - 
OLINO  OF  FUNDS. 

1.  Under  Hill's  Ann.  Laws  Or.  1892,  f  2997, 
applicable  to  the  territory  of  Alaska  until  June 
6,  19U0,  providing  that  contracts  may  be  made 
by  a  wife  and  liabilities  incurred  to  the  same 
extent  and  in  the  same  manner  as  if  she  were 
unmarried,  a  married  woman  was  entitled  to 
contract  to  work  an  Alaska  mining  claim  with 
another  on  shares. 

2.  Hill's  Ann.  Laws  Or.  1892,  §  2993,  provid- 
ing that  the  property  accjuired  by  a  married 
woman  during  coverture,  by  her  own  labor,  shall 
not  be  liable  for  the  debts  of  her  husband,  does 
not  limit  the  exemption  to  such  property  of  a 
married  woman  as  she  acquires  by  manual  labor 
actually  performed  by  her,  but  includes  the  pro- 
ceeds of  a  mining  claim  which  she  worked 
through  her  employ^  under  a  contract  with  an- 
other. 

3.  Where  money  was  received  by  a  married 
woman  as  the  proceeds  of  an  investment  in  an 
enterprise  in  Alaska,  where  it  was  her  separate 
property,  and  not  liable  for  her  husband's  debts. 
It  continued  to  remain  such  on  being  brought 
to  Washington  and  deposited  to  the  credit  of 
the  firm  by  which  the  money  had  been  earned, 
of  which  the  married  woman  was  a  member, 

4.  Where  a  married  woman  entered  into  a 
mining  partnership  with  her  husband  and  anoth- 
er, which  yielded  a  large  percentage  of  increase, 
her  interest  in  the  firm  was  not  subject  to  her 
husband's  debts  in  Washington,  it  having  been 
exempt  from  such  liability  in  the  territory 
where  the  fund  was  created,  on  the  ground  that 
the  wife  could  not  enter  into  a  contract  of  part- 
nership with  her  husband. 

5.  Where  the  interest  of  a  married  woman  in 
a  partnership  with  her  husband  and  another 
was  easily  ascertainable,  and  there  had  never 
been  such  a  commingling  of  the  funds  as  to  pre- 
vent an  easy  separation  thereof,  the  wife's  share 
was  not  liable  for  her  husband's  debts  on  the 
ground  that  it  liad  been  commingled  with  the 
husband's  funds. 

Appeal  from  Superior  Court,  King  County; 
E.  B.  Albertson,  Judge. 

Action  by  J.  S.  Elliott  as  administrator  of 
the  estate  of  E.  B.  Earle,  deceased,  against 
Frank  R.  Hawley  and  wife.  From  a  Judg- 
ment in  favor  of  defendants,  plaintifl!  appeals. 
Affirmed. 

Embree  &  Cole  and  0.  S.  Preston,  for  ap- 
pellant   Carr  &  Preston,  for  respondents. 

HADLEY,  J.  The  purpose  of  this  action 
is  to  subject  certain  real  estate  in  the  city  of 
Seattle  to  execution  sale.  The  suit  was 
brought  by  the  appellant,  as  administrator 
of  the  estate  of  E.  B.  Earle,  and  against  the 
respondents,  who  are  husband  and  wife.  On 
the  3d  day  of  June,  1898,  respondent  Frank 
R.  Hawley  executed  his  promissory  note  for 
the  sum  of  $1,000,  payable  to  the  order  of  one 
Shedd,  who  afterwards  transferred  It  to  the 
said  E.  B.  Earle,  the  latter  being  now  de- 
ceased. Said  Hawley  claims  that  the  note 
was  given  merely  as  an  accommodation  to 
said  Shedd  to  enable  hiin  to  raise  some  money, 
but  that  question  is  Immaterial  here,  since  a 
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Judgment  founded  upon  the  note  wns  ren- 
dered in  favor  of  the  administrator  of  Shedd'a 
deceased  assignee  and  against  said  respondent 
in  the  superior  court  of  King  county  on  the 
(ith  day  of  January,  1902.  Tliere  was  no  ap- 
peal from  said  Judgment,  and  it  Is  sought 
here  to  liave  It  declared  tliat  the  Judgment  Is  a 
lien  upon  the  said  real  estate,  and  that  the 
land  is  subject  to  levy  and  sale  for  the  satis- 
faction of  the  Judgment.  At  the  time  said 
note  was  made,  the  said  Frank  R.  Hawley 
was  unmarried.  Afterwards,  on  the  9th  day 
of  July,  1898,  he  and  his  co-respondent  be- 
came husband  and  wife.  The  obligation  rep- 
resented by  the  note  was  therefore  the  sep- 
arate debt  of  Frank  R.  Hawley.  The  real 
estate  in  controversy  was  conveyed  to  the 
respondent  Katherine  W.  Hawley  on  or  about 
October  24,  1899,  and  the  complaint  alleges 
that  it  was  purchased  with  the  separate  funds 
of  the  husband.  It  is  averred  that  the  con- 
veyance was  made  to  the  wife  without  con- 
sideration paid  or  agreed  to  be  paid  by  her, 
and  in  furtherance  of  a  fraudulent  scheme  and 
design  on  the  part  of  both  husband  and  wife 
to  cheat,  delay,  and  defraud  the  creditors  of 
the  husband.  The  answer  denies  said  allega- 
tions, and  affirmatively  alleges  that  the  prop- 
erty was  purchased  with  the  separate  funds 
of  Katherine  W.  Hawley,  and  that  the  same 
is  her  sole  and  separate  property.  A  trial  was 
had  before  the  court  without  a  Jury.  The 
findings  of  the  court  cover  many  details,  but, 
while  \ve  deem  it  unnecessary  to  set  them  all 
out,  yet  a  somewhat  extended  statement  of 
the  facts  found  will  lead  to  a  better  under- 
stauding  of  the  case.  The  court  found  that 
respondent  Frank  K.  Hawley  has  not  been  a 
resident  of  the  state  of  Washington  at  any 
time  diu-iug  the  10  years  last  past,  and  that 
respondent  Katherine  W.  Hawley  has  never 
been  a  resident  of  this  state;  that  the  re- 
spondents were  married  in  the  state  of  Cali- 
fornia, and  thereafter,  in  the  autumn  of  1898, 
living  together  as  husband  and  wife,  they 
took  up  their  abode  at  or  near  claim  No.  9 
above  discovery  on  Little  Minook  creek,  Alas- 
ka; that  said  claim  No.  9  was  owned  by  a 
corporation  In  which  said  Frank  R.  Hawley 
was  a  stockholder;  that  about  said  time  said 
Hawley  and  his  uncle,  one  Reasoner,  planned 
to  take  a  lay  or  contract  for  working  on  shares 
on  a  portion  of  said  claim;  that  thereafter 
said  Hawley  was  made  manager  of  said  cor- 
IK>ration  and  of  its  operations  on  said  claim, 
and  said  lay  was  then  taken  by  said  Ueasoner 
and  Katherine  W.  Hawley  in  equal  shares. 
It  was  also  foimd  that  the  work  »ipon  the  lay 
was  performed  by  said  Reasoner  and  another, 
the  latter  bdng  paid  for  his  services  from 
Mrs.  Hawley's  share  of  the  clean-up;  that 
Mrs.  Hawley  did  not  perform  actual  manual 
labor  upon  the  claim,  but  that  she  was  fre- 
quently on  said  lay  ground  while  the  work 
was  progressing.  Insijected  the  same,  and  con- 
sulted with  her  partner,  Reasoner,  concerning 
the  work;  that,  as  a  result  of  the  work  upon 
the  lay   and   the  clean-up   therefrom,   Mrs. 


Hawley's  net  share  of  the  proceeds  was  about 
$450,  which  sum,  by  her  authority  and  direc- 
tion, was,  by  her  husband.  Invested  for  her 
in  the  spring  of  18S)9;  that  said  investment 
was  in  a  partnership  known  as  Mitchell  & 
Co.,  composed  of  the  two  respondents  and 
one  Archie  Mitchell;  that  the  husband  In- 
vested in  the  partnership  an  equal  amount  of 
his  own  funds,  and  that  said  Mitchell  owned  a 
i  half  Interest  in  the  partnership,  leaving  a 
one-fourth  Interest  each  to  Mr.  and  Mrs.  Haw- 
ley; that  the  partnership  operations  were  on 
Anvil  creek,  near  Xome,  Alaska,  and  the  gold 
representing  the  i)artner.shlp's  share  of  the 
clean-up  was  brought  to  the  United  States  as- 
say office  at  Seattle,  Wash.,  In  one  entire  lot, 
converted  into  money,  and  deposited  in  a 
bank  at  Seattle  to  the  credit  and  in  the  name 
of  Mitchell  &  Co.;  that  the  purchase  price  of 
said  real  estate  was  paid  by  a  check  on  said 
deposit  drawn  by  respondent  F.  R.  Hawley  In 
the  firm  name  of  Mitchell  &  Co.,  in  favor  of 
E.  M.  Carr,  who  was  acting  as  attorney  and 
agent  for  Mrs.  Hawley  in  the  purchase  of  the 
lots;  that  it  was  understood  and  In  good 
faith  believed  both  by  Hawley  and  his  wife 
that  the  money  so  Invested  was  the  8ei>arate 
money  of  Mrs.  Hawley.  The  findings  also  set 
out  in  full  a  number  of  sections  from  Hill's 
Annotated  Laws  of  Oregon  of  1802,  as  being 
by  virtue  of  the  United  States  statutes  In  fuU 
force  and  eflfect  throughout  the  territory  of 
Alaska  until  June  6,  1900.  Among  other  pro- 
visions of  said  statutes  are  the  following: 

"Sec.  2992.  The  property  and  pecuniary 
rights  of  every  married  woman  at  the  time  of 
her  marriage,  or  afterwards  acquired  by  gift, 
devise  or  inheritance,  shall  not  be  subject  to 
the  debts  or  contracts  of  her  husband,  and 
she  may  manage,  sell,  convey,  or  devise  the 
same  by  will  to  the  same  extent  and  in  the 
same  manner  that  her  husband  can  property 
belonging  to  him. 

"Sec.  2003.  The  property,  either  real  or  per- 
sonal, aaiuired  by  any  married  woman  during 
coverture,  by  her  own  labor,  shall  not  be  li- 
able for  the  debts,  contracts  or  liabilities  of 
her  husband,  but  sliall,  in  all  respects,  be  sub- 
ject to  the  same  exceptions  and  liabilities  as 
property  owne<i  at  the  time  of  her  marriage  or 
I  afterwards  acquired  by  gift,  devise  or  in- 
heritance." 

"Sec.  2873.  Xeither  husband  or  wife  Is  liable 
for  the  debts  or  liabilities  of  the  other  incur- 
red before  marriage,  and  except  ns  herein 
otherwise  declared  they  are  not  liable  for  the 
separate  debts  of  each  other,  nor  is  the  rent 
or  income  of  such  property  liable  for  the  sep- 
arate debts  of  the  other." 

"Sec.  2907.  Contracts  may  be  made  by  the 
wife  and  liabilities  Incurred,  and  the  same 
enforced  by  or  agalmit  her  to  the  same  extent 
and  in  the  same  manner  as  if  she  were  un- 
married." 

It  was  further  found  that  at  the  time  said 
conve.vance  was  made  to  Mrs.  Hawley,  her 
husband  was  wholly  solvent,  and  that  he 
then  and  afterwards  had  on  deposit  in  the 
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Washington  National  Bank  pf  Seattle  moneys 
belonging  to  him  largely  in  excess  of  his  total 
IndebteduesB.  From  the  facts  found  the  court 
concluded  that  the  lands  purchased  became 
the  sole  and  separate  property  of  Mrs.  Haw- 
ley,  and  that  her  husband  has  never  at  any 
time  bad,  and  has  not  now,  any  Interest  there- 
in. Judgment  was  entered  denying  the  de- 
mand of  the  complaint  and  dismissing  the  ac- 
tion.   The  plaintltr  has  appealed. 

Errors  are  assigned  upon  the  court's  find- 
ings, but  we  are  satisfied,  after  reading  the 
evidence,  that  the  facts  as  found  by  the  court 
are  sustained  by  the  evidence  submitted.  If 
there  was.no  error  In  the  conclusion  that  the 
purchase  money  for  the  lots  Involved— ac- 
quired in  the  manner  it  was— became  the  sep- 
arate money  of  Mrs.  Hawley,  then  the  judg- 
ment was  right  It  will  be  observed  by  refer- 
ence to  sections  2992  and  2993  of  the  Oregon 
statutes,  quoted  above,  and  which  were  In 
force  In  Alaska  when  Mrs.  Hawley  was  en- 
gaged In  her  enterprises  there,  that  neither 
real  nor  personal  property  acquired  by  a 
married  woman  during  coverture  by  her  own 
labor  shall  be  liable  for  the  debts  of  her  hus- 
band, but  shall  be  absolutely  her  own,  and 
subject  to  her  disposal.  Under  the  evidence 
and  the  findings  Mrs.  Hawley  agreed  with 
Reasoner  to  work  the  lay  above  mentioned  on 
shares.  This  she  had  a  legal  right  to  do  un- 
der the  terms  of  section  2997,  supra.  Appel- 
lant, however,  insists  that  the  proceeds  of  the 
lay  work  could  not  have  become  her  separate 
property  unless  she  had  actually  performed 
manual  labor  upon  the  claim.  We  do  not 
think  the  words  "by  her  own  labor,"  used  In 
section  2993,  supra,  were  Intended  to  be  so 
restricted,  but,  as  suggested  by  respondents' 
counsel,  that  they  rather  mean  "by  her  own 
eBforts."  She  deliberately  agreed  with  Rea- 
soner to  work  a  lay,  and  to  pay  for  the  serv- 
ices of  a  man  as  a  helper  In  her  place.  She 
was  often  upon  the  ground  to  see  how  the 
work  progressed,  and  advised  with  Reasoner 
about  It  The  helper  was  paid  from  her  share 
of  the  proceeds.  We  think,  under  such  clr- 
ciunstances,  that  the  money  was  acquired  by 
her  own  exertions,  and  tliat  under  the  law  It 
became  her  separate  money.  The  court  in  Its 
ftudings,  traced  that  money  to  a  subsequent 
investment,  and  found  that  It  yielded  yet 
more.  The  findings  do  not  disclose  the 
amount,  but  the  evidence  shows  that  her  share 
of  the  proceeds  of  such  Investment  in  the 
Nome  partnership  enterprise  was  more  than 
$4,000,  and  tliat  said  sum  was  placed  in  the 
Seattle  bank,  and  from  it  came  the  money 
which  purchased  the  lots  In  question.  Thus 
the  money  was  acquired  by  Mrs.  Hawley  in 
Alaska  under  laws  which  made  It  her  sep- 
arate property,  and  wiien  it  was  brought  to 
Seattle  it  still  remained  such. 

Appellant,  however,  insists  that  under 
Board  of  Trade  v.  Hayden,  4  Wash.  203,  30 
Pac.  87,  32  Pac.  224,  16  L.  R.  A.  530,  31  Am. 
St  Rep.  919,  the  wife  could  not  enter  Into  a 
contract  of  partnership  with  her  husband.    It 


will  be  remembered  that  the  husband  and 
wife  and  one  Mitchell  composed  the  Nome 
partnership  of  Mitchell  &  Co.  The  rule  dis- 
cussed and  decided  in  the  ease  cited  is  for 
the  protection  of  the  wife's  separate  property, 
to  prevent  her  from  entering  into  such  en- 
gagements with  her  husband  that  her  sep- 
arate property  may  be  taken  from  her  in 
satisfaction  of  his  debts.  The  purpose  of  the 
rule  Is,  not  to  work  a  loss  to  the  wife,  but 
to  prevent  It  In  this  Instance  money  which 
went  Into  the  Nome  enterprise  was  shown  to 
be  her  separate  money.  It  yielded  a  large 
percentage  of  increase.  The  wife  was  en- 
titled to  the  legitimate  increase  upon  the  In- 
vestment of  her  separate  money. 

It  Is  further  urged  that  these  funds  have 
been  commingled  with  those  of  the  husband, 
and  that  under  Yesler  t.  Hochstettler,  4 
Wash.  349,  30  Pac.  398,  they  are  not  separate 
funds  of  the  wife.  There  has  never  be«i  a 
commingling  which  leads  to  any  confusion. 
The  amount  Invested  by  each  was  a  definite 
sum.  Each  sum  yielded  its  definite  increase, 
and  the  whole  of  each  has  at  all  times  been 
easily  ascertainable.  This  was  not  confusion, 
and  the  separate  interests  did  not  lose  their 
Identity  as  such. 

The  Judgment  Is  affirmed. 

FULLERTON,  C.  J.,  and  MOUNT,  AN- 
DERS, and  DUNBAR,  JJ.,  concur. 


NOBLE  V.  WIIlTTEN  et  al. 
(Supreme  Court  of  Washington.    April  4. 1904.) 

APPEALS— NOTICES— SUFFICIENCY  —  BONDS  — 
NECESSABY  PARTIES— SURETIES  —  JUSTIFICA- 
TION —  OBJECTIONS  —  WUERE  TAKEN— ABAN- 
DONED APPEAL— EFFECT. 

1.  Where,  while  an  appeal  was  pending,  a  new 
one  was  taken,  and  thereafter  motion  to  dismlHs 
was  sen'ed  by  respondent,  but  on  the  oral  argu- 
ment appellant's  counsel  stated  that  they  aban- 
doned the  first  appeal,  the  prosecution  of  the 
latter  appeal  was  not  prevented. 

2.  Under  Pierce's  Code,  |  2G78,  providing  that 
if  distrilHitees  of  an  estate  are  required  to  re- 
pay an  amount  distributed  to  them  before  final 
settlement  a  citation  to  show  cause  shall  first 
issue,  and,  after  bearing  an  order  directing  pay- 
ment, an  action  may  l>e  maintained  by  the  ex- 
ecutor or  administrator  on  the  distributees' 
bonds  if  the  money  is  not  paid  within  tlie  time 
allowed,  an  order  settling  and  allowing  an  ad- 
ministrator's account,  and  distributing  the  es- 
tate subject  to  the  distributees'  iMnds,  is  not  a 
judgment  against  the  sureties,  but  i)efore  they 
can  be  finally  concluded  they  nave  a  right  to  be 
heard  in  a  regular  action  to  which  they  are  par- 
ties. 

.3.  In  probate  proceedings  the  record  showed 
that  V.  E.  P.  w^as  guardian  ad  litem  of  two 
minors,  and  as  guardian  appeared  for  said  min- 
ors at  the  time  of  the  bearing,  and  on  their  lie- 
half  filed  exceptions  to  the  order  approving  the 
administrator's  account.  The  notice  of  appeal 
included  in  its  body  the  names  of  the  minors 
as  appealing  by  their  guardian  ad  litem,  V.  R. 
P.,  who  joined  in  the  appeal.  The  notice,  how- 
ever, was  signed  merely  "V.  E.  P.,  Their  Attor- 
ney." Held  that,  as  the  intention  to  join  the 
minors  and  guardian  in  the  appeal  was  man- 
ifest, it  would  not  be  dismissed  because  the  no- 
tice was  not  signed  by  the  guardian  ad  litem  as 
such. 
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4.  Where  a  person  named  In  the  notice  of  ap- 
peal in  probate  ;^oceedinK8  did  not  file  objec- 
tions to  the  adminigtratorB  account,  but  others 
who  joined  in  the  appeal  notice  and  bond  filed 
objections  aa  the  successors  in  interest  of  such 
person,  he  was  not  a  necessary  party  to  the 
appeal,  and  the  inclusion  of  his  name  in  the  no- 
tice did  not  require  a  joinder  by  him  in  the  ex- 
ecution of  the  appeal  bond. 

5.  Under  Ballinger's  Ann.  Codes  &  St  I  6510. 
providine  for  exceptions  to  the  sufficiency  of 
sureties  in  an  appeal  bond  within  ten  days  after 
service  of  notice  of  appeal,  and  for  a  hearing 
before  the  superior  court  within  from  three  to 
ten  days  after  the  exception,  an  objection  that 
no  person  or  corporation  qualified  to  become 
surety  on  an  appeal  bond  had  executed  the  same 
on  appellant's  oehalf  should  hare  been  made  in 
the  lower  court. 

Appeal  from  Superior  Court,  King  Coun- 
ty:   Boyd  J.  Tailman,  Judge. 

Action  by  Frank  A.  Noble,  administrator 
of  the  estate  of  Harriet  £3.  Whitten,  deceas- 
ed, and  others,  against  William  Whitten  and 
others.  From  a  Judgment  for  plaintiSsi,  de- 
fendants appeal.  On  motion  to  dismiss. 
Denied. 

Victor  E.  Palmer,  for  appellants.  J.  B. 
Gordon  and  William  Hickman  Moore,  for 
respondents. 

HADLEY,  J.  Two  appeals  have  been 
taken  in  this  cause,  and  respondents  have 
moved  to  dismiss  them  both.  One  ground 
of  the  motion  to  dismiss  the  last  appeal  ia 
that  a  former  one  'was  pending  when  tlie 
last  one  was  taken.  At  the  oral  argument 
of  the  motion  appellants'  counsel  stated  that 
tbey  bare  abandoned  the  first  appeal,  and 
rely  upon  the  last  one  only.  The  motion  to 
dismiss  was  not  served  until  after  the  sec- 
ond notice  of  appeal  was  served.  Under 
similar  circumstances  this  court  has  held 
that  the  first  appeal  is  abandoned,  and  that 
It  shall  not  prevent  the  prosecution  of  the 
later  one  when  duly  taken.  Sligb  v.  Shelton, 
etc.,  Co.,  20  Wash.  10,  54  Pac.  763;  Griffith 
V.  Maxwell,  20  Wash.  403,  65  Pac.  571; 
Spokane  Falls  v.  Browne,  3  Wash.  St.  84,  27 
Pac.  1077. 

It  is  further  urged  that  the  motion  to  dis- 
miss should  be  granted  for  the  reason  that 
no  notice  of  appeal  was  served  upon  the 
surety  upon  each  of  the  bonds  given  by  the 
distributees  on  disrtribution  before  final  set- 
tlement The  order  of  distribution  required 
that  bonds  should  be  given  in  accordance 
with  the  provisions  of  section  2671,  Pierce's 
Code.  Such  bonds  were  given  with  the  Unit- 
ed States  Fidelity  Sc  Guaranty  Company  as 
surety  upon  each.  It  Is  contended  that  the 
order  settling  and  allowing  the  administra- 
tor's account  was  in  effect  a  judgment 
against  the  surety,  tor  the  reason  that  in  an 
action  upon  the  bonds  the  surety  would  not 
b«  heard  to  question  the  validity  and  final 
effect  of  said  order  as  to  every  item  and 
thing  therein  adjudicated.  In  the  recent 
case  of  O'Connor  v.  Lighthlzer  (Wash.)  76 
Pac.  643,  this  court  discussed  the  question 
of  entering  Judgment  against  sureties  who 


are  not  parties  to  tile  proceeding  tn  whldi 
the  Judgment  is  entered,  but  who  may  b« 
in  some  way  related  to  it  by  reason  of  hav- 
ing become  sureties  upon  bonds  given  in  con- 
nection with  the  proceeding.  It  was  held 
that,  in  the  absence  of  express  statutory  au- 
thority for  entering  Judgment  against  the 
sureties,  the  power  to  do  it  does  not  exist, 
and  that  such  Judgments,  when  entered,  are 
TOli.  It  was  also  held  that  such  sureties 
are  not  parties  upon  whom  notice  of  appeal 
Is  required  unless  the  court  has  actually 
entered  Judgment  against  them.  There  la 
no  statute  which  makes  the  order  of  the 
court  in  distributing  an  estate  Subject  to 
bonds  given  by  distributees  a  judgment 
against  the  sureties  upon  such  bonda  They 
are  therefore  entitled  to  their  day  in  court 
before  Judgment  can  be  taken  against  them. 
Indeed,  such  is  the  specific  provision  of  the 
statute.  Section  2678,  Pierce's  Code.  That 
section  provides  that,  if  the  repayment  by 
distributees  shall  be  required,  a  citation  shall 
first  issue  requiring  the  party  bound  to  show 
cause  why  an  order  directing  payment  shall 
not  be  made.  After  a  hearing  the  court  may 
make  the  order  directing  payment,  designat- 
ing the  amount  and  the  time  within  which 
it  shall  be  paid.  The  section  then  concludes 
with  the  following  provision:  "•  •  • 
And  If  the  money  be  not  paid  within  the 
time  allowed,  an  action  may  be  maintained 
by  the  executor  or  administrator  on  the 
bond."  It  therefore  seems  to  us  clear  that 
the  order  in  the  probate  proceedings  is  not 
a  Judgment,  or  in  effect  such,  but  that  the 
surety  is  given  the  specific  statutory  right  to 
be  heard  in  a  regular  action  to  which  he 
shall  be  a  party  before  he  can  be  finally 
concluded  in  the  premises. 

It  is  further  urged  that  the  appeal  should 
be  dismissed  because,  as  alleged,  all  the  par- 
ties In  Interest  before  the  superior  court  did 
not  Join  In  the  appeal  and  were  not  served 
with  notice  thereof.  It  is  contended  that  the 
record  shows  that  Victor  B.  Palmer  was 
guardian  ad  Utem  of  Lonson  and  Emily 
Whitten,  and  that,  as  such  guardian,  he  ap- 
peared for  said  minors  at  the  time  of  the 
hearing,  and  on  their  behalf  filed  exceptions 
to  the  order  of  the  court  approving  the  ad- 
ministrator's account  The  notice  of  appeal 
In  the  body  thereof  Includes  the  names  ot 
said  minors  as  appealing  by  their  truardian 
ad  litem,  Victor  E.  Palmer,  and  as  Joining 
In  the  appeal.  The  notice  Is,  however,  sign- 
ed, "Victor  B.  Palmer,  Their  Attorney."  Thus 
the  person  irignlng  purports  to  represent  as 
attorney  all  persons  named  in  the  notice. 
It  is  argued  by  respondents  that,  as  the 
notice  1b  not  signed  by  the  guardian  ad  litem 
as  such,  or  by  some  one  purporting  to  rep- 
resent him.  It  follows  that  the  minors  weitt 
not  joined  in  the  api>eal.  It  Is  not  disputed 
that  the  individual  who  signed  the  notice 
Is  the  same  Individual  who  Is  also  named 
therein  as  guardian  ad  litem  for  the  minors. 
The  person  who  signed  and  gave  the  notice 
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named  himself  In  the  capacity  of  guardian 
ad  litem  as  a  party  to  the  appeal.  The  in- 
tention to  Join  the  minors  and  the  guardian 
ad  litem  in  the  appeal  is  so  manifest  that 
we  belieTe  this  court  should  not  decline  to 
entertain  the  appeal  on  so  technical  a  ground. 
Carstens  r.  Gustln,  IS  Wash.  90,  50  Pac. 
033,  is  cited  as  an  authority  that  this  notice 
is  insufficient.  That  notice,  however,  was 
neither  signed  by  the  sureties  named  In  its 
body  nor  by  any  one  purporting  to  represent 
tliem.  It  was  simply  signed  by  the  attor- 
neys for  the  plaintiffs,  designated  as  such 
only.  In  the  case  ut  bar  the  signer  of  the 
notice  is  simply  described  as  "Their  Attor- 
ney"; but  he  knew  what  the  notice  con- 
tained, and,  knowing  it  as  an  iudlyidual,  lie 
knew  it  as  an  attorney,  and  as  the  guardian 
ad  litem  named  in  the  notice.  We  therefore 
think  it  should  be  held  that  he  intended 
to  do  just  what  the  paper  which  he  signed 
«aid  was  intended. 

It  Is  next  urged  that  the  appeal  should  be 
.disniisse<l  for  the  reason  that  one  of  the  per- 
'sons  named  in  the  notice  of  appeal  did  not 
join  in  the  execution  of  the  appeal  bond. 
Tlie  record,  however,  discloses  that  the  per- 
son so  named  in  the  notice  of  appeal  did  not 
Jile  oljjections  to  the  administrator's  account, 
but  tlijit  others,  wlio  are  joined  both  in  tlie 
api>eal  notice  and  in  the  bond,  did  file  ob- 
jections as  the  successors  in  interest  of  said 
I)ersou.  He  is  therefore  not  a  necessary 
party  to  the  appeal,  and  the  inclusion  of  his 
name  In  the  appeal  notice  was  of  no  force 
or  effect. 

It  is  also  urged  that  the  appeal  should  be 
dismissed  for  the  alleged  reason  that  no 
person  or  corporation  qualifled  to  become 
surety  on  .'tiiid  appeal  bond  has  executed  the 
same  on  l>ehalf  of  appellants.  This  objec- 
tion should  have  been  made  in  the  court  be- 
low. Section  6510,  2  Bailinger's  Ann.  Codes 
&  St.;  De  Iloberts  r.  Stiles,  24  Wash.  Oil, 
04  Pac.  795;  .Jenkins  v.  Jenkins  Univer- 
sity. 17  Wash.  160,  49  Pac.  247,  50  Pac.  785; 
C!ook  V.  Tibbals,  12  Wash.  207,  40  Pac.  935. 

The  statute  of  1893  (Laws  1893,  p.  125, 
c.  61,  S  11),  cited  atiove,  intended  that  ques- 
tions as  to  the  sufficiency  and  qnaliflcations 
of  sureties  on  appeal  bonds  should  be  first 
raised  in  the  superior  court,  and  to  such  effect 
are  the  decisions  cited,  as  well  as  otlievs 
which  might  be  cited. 

The  motion  to  dismiss  the  appeal  is  de- 
nied. 

FUL1.KRTON,  C.  J.,  and  ANDERS,  DUN- 
BAR, and  MOUNT,  JJ.,  concur. 


BOND  V.  CHAPMAN. 
(Supreme  Ourt  of  Washington.    April  6,  1904.) 

I.ANDLOBD  AND  TENANT  —  NOTICE  TO  QUIT — 
SIONATL'BE  BY  OWNER  OB  ATTORNEYS— SUF- 
FICIENCY— FORCIBLE  DETAINER— RES  JUDICA- 
TA— DEFENSES— DOUBLE   DAMAGES. 

1.  A  notice  to  quit,  prepared  by  a  clerk  in  a 
law  office,  to  which,  by  direction  of  a  member 
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of  the  law  firm,  he  signed  the  name  of  the  own- 
er, and  the  name  of  the  firm  as  the  owner's 
agents  and  attorneys,  is  sufficiently  signed  by 
the  owner  or  his  attorneys. 

2.  Where  it  appears  that  the  matters  involved 
in  a  defense  have  already  l>een  litigated  and  de- 
cided adversely  to  defendant,  the  exclusion  of 
evidence  supporting  the  defense  Is  not  error. 

3.  It  is  not  competent  to  intenrase  an  equita- 
ble defense  in  an  action  for  forcmle  detainer. 

4.  The  defense  in  an  action  for  forcible  de- 
tainer, to  the  effect  that  while  defendant  was 
in  possession  of  the  premises  under  lease  plain- 
tiff expressly  agreed  that  defendant  should  re- 
main in  possession  until  the  agreement  by  whidi 
plaintiff  was  bound  to  convey  the  premises  to 
defendant  was  performed,  is  an  equitable  ae- 
fense  and  incompetent. 

5.  Under  2  Bailinger's  Ann.  Codes  &  St.  S 
5542,  providing  that  in  an  action  for  forcible 
detainer  the  damages  occasioned  to  plaintiff 
shall  be  assessed,  and,  if  the  detainer  be  after 
default  in  the  payment  of  the  rent  due,  the 
amount  of  the  rent  due  shall  be  found,  and  the 
judgment  rendered  again.it  defendant  shall  be 
for  twice  the  damages  assessed  and  of  the  rent 
found  due,  a  judgment  in  an  action  for  forcible 
detainer  for  double  the  damages  found  by  the 
jury  is  proper. 

Apiieal  from  Superior  Court,  King  County; 
Arthur  K.  Griffin,  Judge. 

Action  by  Laura  A.  Bond  against  Tliomaa 
Cliapman.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

Piles,  Donworth  &  Howe  and  Elmer  E. 
Todd,  for  appellant.  Bausman  &  Kelleher, 
for  respondent. 

DUNBAR,  J.  This  is  an  action  of  unlaw- 
ful detainer,  brouglit  by  respondent  against 
appellant  on  the  29th  day  of  April,  1902,  to 
recover  i>osscssion  of  certain  farming  lands 
in  King  county.  In  her  complaint  resiwud- 
ent  alleged  the  execution  of  a  one-year  lease 
of  said  premises  to  J.  W.  Marsliall  on  March 
25,  1001,  aud  the  assignment  of  said  lease 
to  appellant  on  the  itth  day  of  April,  1002. 
In  said  lease  it  was  provided  that,  after  the 
expiration  of  the  year,  the  tenancy  should 
be  construed  as  a  mouth  to  mouth  tenancy. 
If  the  lessor  remained  In  possession.  The 
complaint  alleged  the  service  of  a  notice  to 
quit  on  appellant  on  March  29,  1902,  and 
the  wrongful  possession  since  by  appellant. 
The  answer  denied  due  service  of  the  notice 
to  quit,  admitted  that  appellant  was  in  pos- 
session after  the  expiration  of  the  lease,  but 
denied  that  his  possession  was  wrongful; 
setting  up  three  affirmative  defenses.  A 
demurrer  was  Interposed  aud  overruled  as 
to  the  first  affirmative  defense,  and  sustain- 
ed as  to  the  second  and  third.  The  first 
affirmative  defense,  which  is  In  question 
here,  alleges  that  in  May,  1901,  while  appel- 
lant was  in  possession  of  said  premises  under 
said  lease,  respondent  executed  a  written 
memorandum  of  agreement,  by  which  she 
agreed  to  convey  said  premises  to  him,  and 
that  it  was  expressly  agreed  that  appellant 
should  remain  In  possession  of  the  land  until 
the   agreement   was   carried   out;    that    re- 

ir  i-  Sm  Landlord  and  Tenant,  vol.  32,  Cent.  Dig.  I 
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8X)ondent  refused  to  carry  out  the  agreement 
to  convey.  The  respondent  In  reply  denies 
the  material  allgatlons  of  this  affirmative 
defense,  and  pleads  affirmatively  that  the 
appellant  had  brought  an  action  In  the  su- 
perior court  of  King  county  on  the  affirma- 
tive defense  pleaded;  that  the  issues  had 
been  tried  out,  and  judgment  thereon  was 
rendered  in  favor  of  the  respondent.  At  the 
close  of  respondent's  case  appellant  asked 
for  a  nonsuit  because  there  was  no  proof  of 
service  of  notice,  which  motion  was  denied. 
Respondent  objected  to  the  introduction  of 
any  testimony  under  the  allegations  of  the 
first  affirmative  defense,  which  objection  was 
sustained.  No  further  testimony  being  of- 
fered by  appellant,  upon  respondent's  motion 
the  court  Instructed  the  Jury  to  return  a  ver- 
dict for  respondent  for  restitution  of  the 
premises,  and  damages  to  date  at  the  rate 
of  $200  per  year.  The  Jury  returned  a  ver- 
dict for  the  sum  of  $1M.  Motion  for  new 
trial  was  denied,  and  Judgment  was  entered 
up  for  double  damages,  amounting  to  $388, 
from  which  Judgment  this  appeal  was  taken. 

It  is  assigned  that  the  court  erred  (1)  In 
admitting  in  evidence  the  alleged  notice  to 
quit,  (2)  In  denying  defendant's  motion  for 
a  nonsuit,  (3)  in  sustaining  plaintiff's  objec- 
tion to  the  introduction  of  any  proof  under 
the  first  affirmative  defense,  (4)  in  instruct- 
ing the  Jury  to  find  a  verdict  In  favor  of 
plaintiff,  and  (5)  In  entering  up  Judgment  for 
double  damages.  Assignments  1  and  2  are 
based  upon  the  theory  that  the  notice  to  quit 
In  this  case  was  not  signed  by  piaintlft,  or 
by  Messrs.  Bausman  &  Kelleher,  her  attor- 
neys, admitted  to  have  authority  to  sign 
such  notice.  The  notice  was  signed,  "Laura 
A.  Bond,  Owner,  by  Bausman  &  Kelleher, 
Her  Attorneys  and  Agenta"  The  testimony, 
however,  shows  that  this  notice  was  pre- 
pared by  Mr.  Burns,  a  clerk  in  the  office  of 
Bausman  &  Kelleher,  who  testifies  that  he 
was  authorized  to  sign  the  notice  as  It  was 
signed,  by  Mr.  Kelleher,  a  member  of  the 
firm;  that  Kelleher  Instructed  him  to  sign 
the  notice,  "Laura  A.  Bond,  Owner,  by 
Bausman  &  Kelleher,  Her  Attorneys  and 
Agents";  and  that,  after  it  was  so  signed 
by  htm,  he  showed  it  to  Mr.  Kelleher,  who 
approved  the  signing.  "We  think  there  is 
nothing  in  the  contention  that  this  notice 
was  not  signed  by  the  respondent  or  by  her 
agents.  It  would  have  been  perfectly  com- 
petent for  Mr.  Kelleher,  or  any  member  of 
the  firm,  to  have  dictated  the  notice,  signa- 
tures and  all.  The  material  thing  is  the 
giving  of  the  notice. 

Neither  did  the  court  err  In  sustaining  re- 
spondent's objection  to  the  introduction  of 
any  proof  under  the  first  affirmative  defense, 
for  two  reasons:  (1)  It  clearly  appears,  al- 
though not  strictly  proven,  that  the  matters 
Involved  in  this  defense  had  been  already 
litigated;  and  (2)  It  Is  an  equitable  defense 
to  an  action  for  forcible  detainer,  and  it  is 
not  competent  to  interpose  equitable  defenses 


to  such  actions.  Phillips  v.  Port  Townsend 
Lodge,  8  Wash.  529,  36  Pac.  476;  Gore  v. 
AlOce  (Wash.)  74  Pac.  556;  Morris  v.  Healy 
Lumber  Co.  (Wash.)  74  Pac.  662. 

It  is  Insisted  by  the  appellant  that  this  Is 
not  an  equitable  defense,  but  it  seems  to  ua 
that  it  is  clearly  so;  that.  If  ai^)eliant  liad 
any  remedy  against  respondent,  It  would 
have  to  be  sought  through  the  medium  of 
an  action  for  specific  performance  of  the  con- 
tract. Indeed,  this  is  the  action  which  was 
resorted  to  In  this  case,  and  which  was  de- 
termined against  the  appellant. 

The  only  remaining  question  ia  whether 
or  not  the  court  erred  In  entering  up  the 
Judgment  for  double  damages.  Section  5542, 
2  Ballinger's  Ann.  Codes  &  St.,  which  pre- 
scribes the  procedure  under  the  forcible  de- 
tainer act,  provides,  among  other  things, 
that:  "The  Jury,  or  the  court  If  the  proceed- 
ing be  tried  without  a  Jury,  shall  also  assess 
the  damages  occasioned  to  the  plaintiff  by 
any  forcible  entry,  or  by  any  forcible  or 
unlawful  detainer,  alleged  in  the  complaint 
and  proved  on  the  trial,  and  If  the  unlawful 
detainer  be  after  default  In  the  payment  of 
rent,  find  the  amount  of  any  rent  due,  and 
the  Judgment  shall  be  rendered  against  the 
defendant  guilty  of  the  forcible  entry,  forci- 
ble detainer,  or  unlawful  detainer  for  twice 
the  amount  of  damages  thus  assessed  and  of 
the  rent,  if  any,  found  due."  It  seems  to  us 
that  the  statute  Is  not  susceptible  of  con- 
struction. 

There  seems  to  be  no  merit  In  this  appeal 
In  any  particular,  and  the  Judgment  Is  af- 
firmed. 

FULLBRTON,  C.  J.,  and  ANDERS,  HAD- 
LEY,  and  MOUNT,  JJ.,  concur. 


STATE  V.  CLARK. 
(Supreme  Court  of  Washington.    April  4,  1904.) 

HOUICIDE — INSANITY  AS  DEFENSE— BUBDEN  OP 
PROOF— INSTRUCTIONS  —  EVIOENCE  —  SUFFI- 
CIENCY—JURY —  GENERAL  ()UALIFI0ATIONS — 
ERROR  AND  APPEAL. 

1.  Under  Pierce's  Code,  f  5940,  providing  that 
no  disqualification  of  any  juror  shall  affect  the 
verdict,  unless  the  juror  for  that  sjiecific  cause 
was  challenged  or  excepted  to  before  the  rendi- 
tion of  the  verdict,  and  the  challenge  or  excep- 
tion overruled,  and  error  specifically  assigned, 
the  refusal  of  the  request  of  defendant,  in  a 
prosecution  for  homicide,  to  require  the  prose- 
cuting attorney  to  examine  the  jurors  as  to  their 
general  qualifications,  is  not  cause  for  reversal 
where  no  juror  was  challenged  for  specific  cause, 
the  challenge  overruled,  and  exception  taken. 

2.  Where,  in  a  prosecution  for  homicide,  both 
defendant  and  the  state  prepared  instructions, 
and  requested  that  they  be  given,  and  the  court, 
after  giving  those  prepared  by  the  prosecution, 
gave  several  instructions  requested  by  defend- 
ant, among  which  were  two  defining  murder  in 
the  first  and  second  degrees,  more  fully  pointing 
out  the  distinction  between  those  two  degrees 
of  murder  than  the  definitions  already  given,  the 
repetition  of  the  definitions  was  not  improper. 

3.  Where  insanity  is  made  a  defense  to  a  pros- 

<*  3.  See  Criminal  Law,  vol.  U,  Cent.  Dig.  U  742, 
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ecution  for  crime,  the  burden  Is  on  defendant 
to  establish  it  by  a  fair  preponderance  of  the 
evidence. 

4.  Where  an  information  charged  defendant 
with  murder  in  the  first  degree,  and  the  court 
fully  instructed  the  jury  on  the  defense  inter- 
posed, a  contention  that  a  charge  which  told  the 
jury  that,  if  they  found  beyond  a  reasonable 
doubt  that  defendant  committed  the  crime  char- 
ged in  the  indictment,  they  should  render  a  ver- 
dict of  murder  in  the  first  degree,  eliminated  the 
defense  interposed,  is  without  merit,  since  all 
the  instructions  must  be  read  together. 

5.  Where  instructions  are  requested  on  issues 
which  are  covered  by  instructions  that  were  giv- 
en, error  cannot  be  predicated  of  the  court's  re- 
fusal to  give  them,  though  they  state  correct 
prlndples  of  law. 

6.  ffvidence  in  a  prosecution  for  homicide  ex- 
amined, and  held  sufficient  to  support  a  verdict 
of  murder  in  the  first  degree. 

7.  Testimony  of  defendant,  in  a  prosecution 
for  homicide,  that  he  was  unconscious  at  the 
time  of  and  for  some  time  after  the  killing,  and 
of  witnesses  to  the  effect  that  defendant  the  day 
before  the  tragedy  "looked  wild,"  "acted  nutty, 
and  "like  he  was  going  to  get  on  a  drunk,"  is 
insufficient  to  create  any  sort  of  doubt  as  to  de- 
fendant's sanity. 

Appeal  from  Superior  Court,  Thurston 
County;  O.  V.  Linn,  Judge. 

Charles  Clark  was  convicted  of  murder 
in  tbe  first  degree,  and  appeals.    Affirmed. 

Israel  &  Mackay,  for  appellant  Frank  C. 
Owings,  for  the  State. 

MOCXT,  J.  Appellant  was  convicted  of 
the  crime  of  murder  in  the  first  degree,  and 
sentenced  to  death.  From  this  Judgment  he 
appeals. 

The  facts  are,  briefly,  as  follows:  On  Jan- 
uary 20,  1003,  the  appellant,  Charles  Clark, 
and  I^ella  Page  were  living  together  In  a 
house  of  prostitution  In  the  city  of  Olympia. 
Leila  Page  was  the  mistress  of  the  house. 
They  had  been  so  living  for  about  a  year. 
On  the  date  named  appellant  and  Leila  Page, 
at  about  4:30  o'clock  In  the  morning,  retired 
to  their  bedroom.  They  bad  both  been  drink- 
ing, and  she  was  sick.  During  the  day  and 
night  of  the  lOtb  of  January  they  had  been 
quarreling  on  account  of  an  Intimacy  exist- 
ing l)etween  Leila  Page  and  one  Nate  Kirk- 
endall.  Appellant  had  threatened  her  life. 
Soon  after  they  retired  to  their  room,  Leila 
Page  requested  Cleo  Reynolds,  an  inmate  of 
the  house  occupying  the  next  room,  to  order 
a  lunch  for  her.  The  lunch  was  ordered 
over  the  telephone  to  be  brought  from  a  near- 
by restaurant  to  the  room  occupied  by  ap- 
pellant and  Leila  Page.  When  the  waiter 
brought  the  lunch  on  a  tray,  Leila  Page  was 
lying  on  the  bed,  with  her  face  from  the 
door,  and  with  all  her  clothes  on,  apparently 
asleep,  breathing  heavily.  Appellant  was 
standing  In  the  middle  of  the  room,  with  bis 
coat,  vest,  and  hat  oft.  He  took  the  tray,  and 
placed  It  on  the  floor,  and  said  to  the  waiter 
that  he  bad  no  money.  He  called  to  Cleo 
Beynolds,  and  asked  her  to  x>i>y  for  the 
luncheon.  The  waiter  thereupon  left  the 
toom,  and  the  door  was  bolted  after  him  from 
within.    Cleo  Reynolds  xMild  for  the  luncheon, 


and  the  waiter  went  away.  Cleo  Reynolds 
went  back  to  her  room,  and  soon  fell  adeep. 
She  beard  nothing  more  until  about  8:30 
o'clock  in  the  morning,  when  she  was  awak- 
ened by  the  appellant  calling  her  in  a  muf- 
fled voice.  She  thereupon  got  up  and  went 
to  the  door  of  the  room  occupied  by  the  ap- 
pellant and  Leila  Page,  but  the  door  was 
fastened,  and  she  could  not  get  in.  She 
could  bear  appellant  speaking  her  name.  She 
thereupon  asked  him  to  open  the  door.  After 
a  short  time  appellant  succeeded  in  imbolting 
the  door,  which  was  opened,  and  appellant 
fell  across  the  open  doorway,  striking  bis 
head  against  the  door  Jamb.  His  bands  and 
face  and  clothes  were  covered  with  blood. 
He  was  apparently  unconscious.  He  was 
dressed  as  above  stated.  Leila  Page  was 
lying  on  the  bed,  dead.  All  her  clothes  were 
on,  as  above  described.  Her  forehead  bad 
been  crushed  as  with  the  back  of  an  ax,  and 
a  long  gash  was  cut  across  her  throat  from 
about  the  center  of  the  neck  to  the  right  ear. 
Appellant  had  several  cuts  In  his  neck  and 
throat  and  on  his  head.  His  mouth  was 
burnt  as  If  with  carbolic  acid.  There  was 
no  evidence  In  the  room  of  any  struggle.  An 
ax,  a  small  penknife  covered  with  blood,  and 
a  small  bottle  containing  carbolic  acid  were 
found  In  the  room.  A  carving  knife  was  also 
found  under  the  cover  of  a  settee.  Before 
appellant  was  taken  from  the  scene,  he  was 
told  by  a  policeman  that  be  was  going  to  die, 
and  was  asked  who  did  the  killing.  He  at 
first  said  be  did  not  know.  Upon  being  asked 
if  be  was  sure,  "said  be  thought  Nate  did  it" 
Appellant  was  thereupon  taken  to  a  hospital, 
and  soon  recovered  from  the  effects  of  his 
wounds.  In  June,  1903,  he  was  put  upon 
trial  under  an  information  charging  him  with 
murder  In  the  first  degree.  His  defense  was 
insanity.  His  version  of  the  affair  is  as  fol- 
lows, quoting  from  the  record:  "Q.  Now,  I 
will  direct  your  attention  to  the  night  before 
she  died— Sunday  night— and  I  will  ask  you 
to  start  from  that  point,  and  detail  everything 
that  you  did,  as  you  remember  it  In  connec- 
tion with  I/eila  Page,  or  regarding  her,  and 
everything  that  was  done  that  night  and  the 
next  day,  describing  your  conditions  and  feel- 
ings during  that  time.  Just  tell  the  Jury  all 
about  It  A.  Well,  Sunday  night  I  went 
down  to  the  bouse  about  midnight  and  site 
was  not  there.  The  girls  said  she  was  over 
to  the  'Star.'  Q.  What  did  you  do?  A.  I 
went  to  bed,  and  went  to  sleep,  and  she  came 
in  some  time  in  the  morning,  I  think,  along 
about  three  or  four  o'clock.  I  do  not  know- 
Just  what  time.  She  said  something.  I  don't 
know  what  she  said.  And  then  she  put  on 
her  clothes  and  went  out,  and  I  don't  know 
where  she  was  going  or  where  she  went 
Tlien  I  went  back  to  sleep.  The  next  morn- 
ing I  got  up  about  noon.  She  was  not  in  bed, 
and  I  looked  in  the  other  rooms,  and  .she  was 
not  there,  and  I  asked  Cleo  If  she  had  seen 
her,  and  she  said  'No.'  I  went  down  to  the 
wine  closet  and  got  a  drink  of  brandy,  and 
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went  to  eating  my  breakfast,  and  went  np 
town.  I  went  to  Trank  DIckerson's  saloon. 
I  was  working  there.  And  I  asked  Frank  if 
he  had  seen  her,  and  he  said  be  had  not.  The 
night  before  I  asked  him—  I  opened  up  the 
games  we  were  working  at  and  went  to 
work.  I  thought  I  would  wait  until  evening, 
but  I  could  not  wait.  I  felt  pretty  nervous, 
and  went  out  to  the  bar  and  got  a  drink  of 
brandy.  Then  I  thought  that  Nate  roomed 
at  the  Union  Block,  and  she  might  be  up 
there.  I  asked  the  butcher  if  be  had  seen 
her  that  morning,  and  he  said  that  he  had; 
that  she  had  been  there,  and  went  on  up  to- 
ward Swantown.  I  walked  over  as  far  as 
the  Union  Block,  and  then  I  walked  up  and 
down  In  front  of  the  Union  Block  a  few 
times.  I  thought  I  must  be  mistaken,  and 
went  back  to  the  bouse.  I  went  back  to  the 
house,  and  they  said  she  had  been  there  and 
gone  out  again.  I  went  back.  I  don't  know 
how  many  times  I  made  the  trip.  It  seemed 
like  a  dream.  I  couldn't  get  any  informa- 
tion. I  finally  went  to  the  Union  Block,  but 
I  don't  remember  going  to  the  Union  Block 
twice.  I  remember  going  to  Mrs.  Hubbard's, 
and  finally  Mr.  Wentz  came  In  with  the  tray 
in  the  room  where  she  was — Cecil  Knight's 
room— and  she  was  lying  there  on  the  bed; 
and  I  tried  to  rouse  her,  and  told  her  to  get 
up,  and  I  had  her  by  the  shoulder,  and  she 
hit  my  hand  and  my  finger  nail  scratched  her 
neck.  I  don't  remember  what  was  done  or 
what  was  said  either,  but  we  went  home  to- 
gether. She  told  me  she  had  been  at  the 
Union  Block  the  night  before  with  Nate 
Kirkendall.  I  asked  her  If  she  Intended  to 
leave  me,  and  she  said  she  didn't.  Then  we 
embraced,  and  I  kissed  her  several  times, 
and  I  went  downstairs,  and  she  went  down- 
stairs and  left  the  house.  She  went  over  to 
the  'Star.'  I  guess  it  is  the  'Wigwam'  now. 
And  I  went  over  and  asked  if  she  was  there, 
and  they  said  she  was  not.  I  went  back  to 
the  house  again,  and  telephoned  over  after  a 
little  while,  and  they  said  she  was  not  there. 
I  sent  Cleo  out  to  look  for  her,  and  she  came 
back  and  said  she  was  over  there,  and  want- 
ed me  to  come  over  for  her.  I  was  not  drunk 
then,  and  hadn't  been  drinking  any  time 
during  the  day.  I  have  been  drunk,  and  I 
know  what  the  feeling  is.  I  don't  say  that 
the  statements  made  by  the  witnesses  Is  not 
80,  aren't  true,  and  didn't  happen.  If  they 
did  happen,  I  have  no  recollection  of  it  We 
went  upstairs  to  go  to  bed.  She  told  Qeo  to 
order  some  lunch.  I  remember  that  quite 
well.  I  went  into  the  room.  I  didn't  know 
where  she  was  at  that  time,  and  I  started 
to  undress  myself.  I  don't  remember  the 
boy  bringing  the  tray  In,  or  who  let  him  in. 
I  don't  remember  anything  of  that.  Then 
again  I  was  lying  in  the  hall,  and  then  again 
I  was  being  can-led  out,  and  then  again  some 
one  poking  something  down  my  throat,  and 
then  again  I  came  to  and  found  myself  lying 
in  a  strange  be<l,  just  like  a  person  would 
wake  np  out  of  a  dream."    This  is  the  sub- 


stance of  tbe  evidence  on  the  part  of  the  de- 
fense. Other  facts  necessary  to  an  under- 
standing of  the  points  presented  will  be  stat- 
ed hereafter. 

Appellant  insists,  first,  that  tbe  coiurt  erred 
in  not  requiring  the  attorney  for  the  state 
to  examine  the  Jurors  aa  to  their  general 
qualification.  It  appears  that  the  individual 
jurmrs  were  examined  first  by  the  prosecutor 
for  actual  and  Implied  bias  and  passed  for 
cause;  that  thereupon  they  were  examined 
by  counsel  for  appellant.  After  the  state 
bad  exercised  all  its  peremptory  challenges, 
and  the  appellant  all  of  his  peremptory  chal- 
lenges but  one,  and  bad  waived  that  one, 
appellant  objected  to  the  whole  panel  upon 
tbe  ground  that  tbe  prosecutor  had  not  ex- 
amined the  Jurors  as  to  their  general  quali- 
fication. This  objection  was  overruled  by 
the  court.  Counsel  argues  that,  because  tbe 
statute  provides  that  no  person  is  competent 
to  act  as  a  Juror  unless  be  is  (1)  an  elector 
of  the  state;  (2)  a  male  inhabitant  of  the 
county  for  the  year  next  preceding  the  time 
he  is  called;  (3)  over  21  years  of  age;  (4) 
In  possession  of  all  his  faculties,  and  o£ 
sound  mind;  (5)  able  to  read  and  write  the 
English  language;  and  (6)  has  never  been 
convicted  of  a  felony  (section  5&39,  Plerce'B 
Code);  and  because  it  is  provided  that  "tbe 
jurors  having  been  examined  as  to  their 
qualitication,  first  by  the  plaintiff  and  then 
by    the   defendant,   and    passed   for   cause 

•  •  •"  (section  COl,  Pierce's  Code)— it  it 
therefore  the  duty  of  tbe  prosecutor  to  ex- 
amine the  jurors  as  to  their  general  quali- 
fications. While  It  is  true  that  persons  not 
possessed  of  the  qualifications  named  in 
section  5030,  supra,  are  incompetent  under 
the  statute,  it  does  not  follow  that  the  prose- 
cutor may  not  waive  his  right  to  examine  the 
jurors,  and  also  waive  the  dlsqualificatlona 
named.  The  statute  relating  to  the  exam- 
ination is  simply  declaratory  of  the  rights 
of  the  plainUflf  and  of  the  defendant  Either 
may  waive  his  right  to  qualify  or  disqualify 
the  jurors.  That  this  is  true  is  manifest  be- 
cause of  the  provision  of  the  next  section, 
which  is  as  follows:  "But  no  act  of  a  grand, 
or  petit  juror  shall  be  invalid  by  reason  of 
such  person  or  persons  aforesaid,  qualified 
in  other  respects,  serving  thereon;  nor  shall 
any  disqualification  of  any  member  of  a 
grand  or  petit  jury  affect  the  indictment  or 
verdict,  unless  the  Jm-or  for  tliat  specific 
cause  was  challenged  or  excepted  to  before 
the  finding  of  the  indictment  or  rendition 
of  tlte  verdict,  and  the  challenge  or  exception 
overruled,    and    error   specifically    assigned. 

•  •  •"  Section  5$>40,  Pierce's  Code.  In 
this  case  the  appellant  was  not  denied  the 
right  to  examine  tbe  Jurors  as  to  their  gen- 
eral qualitlcationa  He  had  tbe  opportunity, 
and  failed  or  refused  to  exercise  it.  He 
simply  insisted  that  tbe  prosecutor  should 
make  the  examination.  It  does  not  api)ear 
here  that  any  of  the  Jurors  were  in  fact  in- 
competent or  disqualified  under  the  statute. 
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But  even  If  It  did  so  appear,  appellant,  un- 
der the  provisions  of  section  5840,  supra, 
could  not  take  advantage  of  tlut  fact  unless 
the  Juror  was  challenged  for  the  specific 
cause,  the  challenge  overruled,  and  an  excep- 
tion taken.  It  was  therefore  not  error  for 
the  court  to  deny  the  appellant's  request 

Appellant  nest  Insists  that  the  court  erred 
in  repeating  the  instructions  defining  murder 
in  the  first  and  second  degrees,  because  by 
so  doing  the  court  intensified  the  crime  as 
l)eing  murder.  We  think  no  such  result  could 
t>e  inferred.  Both  plaintiff  and  defendant 
prepared  Instructions  in  the  case,  and  re- 
quested the  court  to  give  the  same.  After 
reading  those  prepared  by  the  prosecution, 
which  fairly  covered  the  case,  the  court  gave 
several  instructions  requested  by  the  defend- 
ant among  which  were  two  paragraphs  de- 
fining murder  in  the  first  and  second  degrees, 
which  clearly  and  more  fully  pointed  out 
the  distinction  between  those  two  degrees 
of  murder  than  the  definitions  already  given. 
While  It  would  not  have  been  error  to  have 
refused  these  instructions,  they  were  given 
by  the  court  no  doubt  for  the  purpose  of 
pointing  out  to  the  jury  more  clearly  the  dl»- 
tinctlon  between  these  two  degrees  of  mur- 
der, so  that  the  jury  might  not  be  confused 
therein.  This  was  manifestly  the  object  of 
the  court  and  we  are  clearly  of  the  opinion 
that  the  Jury  could  not  have  been  led  to  be- 
lieve therefrom  that  the  court  Intended  to 
or  did  convey  to  the  minds  of  the  Jurors  his 
idea  of  the  case.  There  was  therefore  no 
error  in  this. 

Appellant  next  insists  that  the  court  erred 
in  refusing  to  give  to  the  Jury  the  following 
instruction:  "It  is  not  necessary,  in  order 
to  sustain  the  plea  of  insanity,  that  the  fact 
of  Insanity  be  established  by  a  preponder- 
ance of  the  evidence;  but  if,  upon  the  whole 
evidence,  the  Jury  entertain  a  reasonable 
doubt  as  to  sanity,  they  must  acquit"  And 
in  giving  an  instruction  upon  the  question 
as  follows:  "You  are  instructed  that  every 
man  is  presumed  to  be  sane,  and  to  intend 
the  natural  and  usual  consequences  of  bis 
own  acts.  As  the  law  presumes  a  man  to 
be  sane  until  the  contrary  is  shown,  X  charge 
you  that  the  burden  of  proving  Insanity  as 
a  defense  to  a  crime  is  upon  the  defendant 
to  establish  by  a  preponderance  of  the  evi- 
dence, and  unless  Insanity  is  established  by 
a  fair  preponderance  of  the  evidence  the 
presumption  of  sanity  must  prevail."  This 
raises  the  principal  question  in  the  case,  and 
the  one  upon  which  the  appellant  apparently 
relies.  Able  counsel  upon  both  sides  liave 
exhaustively  treated  the  subject  in  their 
briefs,  and  brought  to  our  attention  adjudi- 
cated cases  from  nearly  all  of  the  states  of 
the  (Tnion  and  from  the  Supreme  Court  of 
the  United  Statea  The  rule  contended  for 
by  the  appellant  is  sustained  by  the  Supreme 
Court  of  the  United  States  and  by  the  high- 
est courts  of  the  following  states:  Klorida, 
Illinois,  Indiana,  Kansas,  Michigan,  Missis- 


Bippi,  Nebraska,  New  Hampshire,  New  York, 
Tennessee,  Vermont  and  Wisconsin,  in  the 
latest  cases  cited  as  follows:  Davis  v.  Unit- 
ed States,  160  U.  S.  460,  16  Sup.  Ct  353,  40 
li.  £d.  409;  Armstrong  v.  State,  30  Fla.  170, 
11  South.  618,  17  L.  B.  A.  4S4;  Jamison  v. 
People,  145  111.  357,  34  N.  E.  486;  Plake  v. 
State,  121  Ind.  433,  23  N.  E.  273,  16  Am.  St 
Bep.  408;  State  v.  Nixon,  32  Kan.  205,  4 
Pac.  159;  People  v.  Finley,  38  Mich.  482; 
Ford  V.  State,  73  Misa  734,  19  South.  665,  35 
L.  B.  A.  117;  Furst  v.  State,  31  Neb.  403,  47 
N.  W.  1116;  State  v.  Jones,  50  N.  H.  360, 
9  Am.  Bep.  242;  Moett  v.  People,  85  N.  Y. 
373;  King  v.  State,  91  Tenn.  617,  20  8.  W. 
169;  Bevoir  v.  State,  82  Wis.  295,  52  N.  W. 
84;  while  the  highest  courts  of  the  follow- 
ing states  maintain  the  rule  that,  where  in- 
sanity is  set  up  as  a  defense  In  a  criminal 
case,  it  must  be  established  by  a  preponder- 
ance of  the  evidence:  Alabama,  Arkansas, 
California,  Connecticut  Delaware,  Georgia, 
Idaho,  Iowa,  Kentucky,  Maine,  Massachu- 
setts, Minnesota,  Missouri,  Nevada,  New 
Mexico,  New  Jersey,  Ohio,  Pennsylvania, 
South  Carolina,  Texas,  Utah,  Virginia,  and 
West  Virginia,  in  the  cases  cited  ds  follows: 
Parsons  v.  State,  81  Ala.  577,  2  South.  854, 
00  Am.  Bep.  193;  McKenzle  v.  State,  26  Ark. 
334;  Peoide  v.  HetUck,  126  Cal.  425.  58  Pac. 
918;  State  v.  Hoyt  46  Conn.  330;  State  v. 
Cole,  2  PennewiU,  344,  45  Atl.  391;  Byder 
V.  State,  100  6a.  528,  28  S.  E.  246,  38  L.  B. 
A.  721,  62  Am.  St  Bep.  334;  State  v.  liar- 
kins,  5  Idaho,  200,  47  Pac.  945;  State  v. 
Trout  74  Iowa,  546,  38  N.  W.  405,  7  Am.  St 
Bep.  4S9;  Moore  v.  Commonwealth,  92  Ky. 
630,  18  S.  W.  833;  State  v.  Parks,  98  Me. 
208,  44  Atl.  809;  Commonwealth  v.  Edd.v, 
7  Gray,  583;  State  v.  Grear,  29  Minn.  221,  13 
N.  W.  140;  State  v.  Bell,  136  Mo.  120,  67 
S.  W.  823;  State  v.  Lewis,  20  Nev.  333,  22 
Pac.  241;  Graves  v.  State,  45  N.  J.  Law, 
347,  46  Am.  Bep.  778;  Kelch  v.  State,  55 
Ohio  St  146,  45  N.  B.  6,  39  L.  B.  A.  737,  60 
Am.  St  Bep.  680;  Commonwealth  v.  Wood- 
ley,  166  Pa.  463,  31  Atl.  202;  State  v.  Alex- 
ander, 30  S.  O.  74,  8  S.  E.  440,  14  Am.  St 
Bep.  879;  Carlisle  v.  State  (Tex.  Or.  App.) 
56  S.  W.  365;  People  v.  Dillon,  8  Utah,  92,  30 
Pac.  150;  Dejamette  v.  Commonwealth,  76 
Va.  867;  State  v.  Welch.  36  W.  Va.  690, 
15  S.  E.  419.  The  rule  in  England  is  fol- 
lowed by  the  last-named  class  of  states.  In 
the  states  of  Oregon  and  Louisiana  the  de- 
fendant is  required  by  statute  to  prove  in- 
sanity beyond  a  reasonable  doubt  The  ques- 
tion presented  here  was  before  the  Supreme 
Court  of  the  territory  in  McAllister  v.  Ter- 
ritory, 1  Wash.  T.  360.  The  court  there 
said:  "The  rule  of  law  as  to  the  burden  of 
pi'oof  in  criminal  cases  we  all  agree  is  this: 
The  burden  is  on  the  territory  to  make  out 
every  material  allegation  in  the  indictment 
be.vond  all  reasonable  doubt.  The  learned 
judge  who  tried  the  case  in  the  district 
court  repeatedly,  in  the  instructions  giveu 
on  his  own  motion  and  in  those  asked  on  the 
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port  of  tlie  defendant,  told  the  Jury  tbat  sucb 
was  the  rule  of  law.  The  force  and  effect  of 
thlR  nile  cannot  be  destroyed  by  any  action  of 
the  prosecuting  otBcer,  so  far  as  the  facts  con- 
stituting the  res  gestic  are  concerned.  Part 
of  the  facts  included  in  the  res  gestae  may  be 
develoiied  by  the  territory  and  part  by  the 
defense,  but  still  the  rule  is  the  same.  The 
defendant  is  entitled  to  the  instruction  that 
the  jury  must  l>e  satisfied  of  his  guilt  be- 
yond all  reasonable  doubt  on  all  the  facts 
so  put  in  evidence,  and  so  the  jury  were 
told,  except  as  sliown  above.  And  we  are 
satisfied  that,  so  far  as  the  facts  attending 
the  killing  are  concerned — at  least  so  fur  as 
tliese  facts  are  included  in  the  res  gestse— 
that  the  burden  of  proof  never  shifts.  This 
is  as  true  of  the  defense  of  Insanity  under 
the  limltutious  stated  above  as  of  any  other 
defense.  But  if  insanity  is  set  up  as  a  sep- 
arate and  distinct  defense,  and  Its  proof 
does  not  consist  of  the  facts  attending  the 
killing,  then  the  proof  must  be  made  out  by 
the  defendant,  the  legal  presumption  of  san- 
ity being  sultlcieut  for  the  Indictment  In 
the  absence  of  evidence  to  the  contrary." 
llils  case  is  claimed  by  the  appellant  as  an 
authority  In  his  favor.  It  is  also  claimed 
by  the  respondent  as  au  authority  in  favor  of 
the  state.  The  opinion  is  to  the  effect  that, 
when  the  proof  of  insanity  Is  made  as  a 
part  of  the  res  gestae,  the  burden  of  proving 
insanity  is  not  uiton  the  defendant;  but, 
wliere  the  proof  does  not  consist  of  facta  at- 
tending the  killing,  then  the  burden  of  prov- 
ing insanity  is  upon  the  defendant.  It  will 
be  readily  seen,  therefore,  why  each  side  to 
this  controversy  claims  the  case  as  an  au- 
thority in  its  favor.  But  It  is  difficult  to 
imagine  a  case  where  the  slayer  Is  insane, 
and  where  the  proof  of  Insanity  is  not  a 
part  of  the  res  gestte,  but  is  Independent  of 
the  facts  attending  the  killing.  The  court, 
however,  in  that  case  sustained  the  convic- 
tion upon  an  instruction  substantially  as  in 
tills  case,  because  It  was  held  that  the  facts 
did  not  warrant  any  instruction  ui)on  the 
question  of  insanity,  observing:  "The  world 
has  had  quite  enough  of  that  kind  of  insanity 
which  commences  Just  as  the  sight  of  the 
slayer  ranging  along  the  barrel  of  a  pistol 
marks  a  vital  spot  on  the  body  of  the  victim 
and  ends  as  soon  as  the  bullet  has  sped  on 
its  fatal  mission." 

It  will  be  seen  by  an  examination  of  the 
authorities  hereinbefore  cited  tbat  the  cases 
in  the  different  states  are  in  irreconcilable 
conflict  as  to  the  quantum  of  proof  upon  the 
question  of  Insanity.  All,  however,  concede 
that  the  presumption  of  sanity  prevails,  and 
that  there  must  be  some  evidence  to  remove 
this  presumption.  In  the  first  class  of  cases 
it  is  held  that,  where  the  evidence  raises  a 
reasonable  doubt  as  to  the  sanity  of  the  de- 
fendant, he  must  be  acquitted;  in  the  other, 
that  a  reasonable  doubt  is  not  sufficient,  but 
the  defendant  must  establish  insanity  by  a 
preponderance  of  the  evidence.    In  the  first 


class  named  the  reason  for  the  rule  Is  that  the 
presumption  of  innocence  always  attends  an 
accused  person,  and  that  the  burden  of  prov- 
ing ail  the  elements  of  the  offense  rests  upon 
the  state,  and  never  shifts;  that,  when  the 
defendant's  sanity  is  put  in  issue,  the  state 
must  prove  it  l)eyond  a  reasonable  doubt,  be- 
cause, without  a  mind  capable  of  crime, 
there  can  Ik;  no  crime  committed;  and  there- 
foi"e,  if  the  jiu7  entertain  a  retisouable  doubt 
as  to  the  sanity  of  the  accused,  it  follows 
that  tliey  are  in  doubt  as  to  liis  guilt.  The 
reason  for  the  rule  ado]ited  in  the  other  class 
of  states  is  that  sanity  is  the  natural  condi- 
tion of  man,  and  therefore  every  man  Is  pre- 
sumed sane  until  the  contrary  is  made  to  ap- 
pear; that  when  the  commission  of  a  crime 
is  admitted  or  clearly  proven,  and  Insanity  is 
alleged  as  a  defense,  it  being  an  independent, 
affirmative  defense,  and  opposed  to  the  nat- 
ural and  usual  order  of  things,  must  be  estal)- 
li^hed  by  a  preponderance  of  the  evidence. 
Another  reason  given  is  that  the  presump- 
tion of  sanity  is  necessary  for  the  well-being, 
safety,  and  protection  of  society  and  for  the 
administration  of  justice,  and  neutralizes  the 
presumption  of  innocence  upon  which  the 
rule  of  reasonable  doubt  rests,  and  therefore 
leaves  the  accused,  when  asserting  his  insan- 
ity, to  show  the  fact  by  a  preponderance  of 
the  evidence.  Another  reason  for  the  rule  is 
that  It  is  the  only  safe  rule  for  society,  while 
it  is  also  Just  to  the  accused.  The  distinction 
between  the  quantum  of  proof  necessary  to 
raise  a  reasonable  doubt  and  tbat  necessary 
to  constitute  a  fair  preponderance  of  the  evi- 
dence is  more  fanciful  than  real.  When  evi- 
dence is  sufficient  to  raise  a  reasonable  dotibt 
as  such  doubt  is  usually  defined  and  under- 
stood, it  may  also  be  said  in  a  sense  to  pre- 
ponderate. The  distinction,  therefore,  while 
it  may  be  fruitful  of  philosophical  and  theo- 
retical discussion,  is  of  little  practical  value. 
Insanity,  when  it  exists  as  a  fact,  is  easily 
and  readily  proved.  When  it  does  not  exist 
in  fact,  it  is  easily  feigned,  and  difficult  to 
disprove.  For  this  latter  reason  it  is  the 
usual  defense  when  tliere  is  no  other.  It  is 
no  injustice  to  a  defendant  to  presume  that 
he  is  sane,  and  to  require  him  to  prove  the 
unnatural  condition  of  mind,  which  he  al- 
leges as  a  defense  for  a  crime  admitted,  and 
to  relieve  him  fronj  a  penalty  Justly  dtie  to 
men  in  their  natural  condition.  Notwith- 
standing the  weighty  reasons  advanced  by  the 
learned  courts  in  the  class  first  named,  wo 
desire  to  adopt  the  rule  laid  down  by  the  trial 
court  in  this  case. 

Appellant  assigns  error  upon  the  instruc- 
tion of  the  court  given  as  follows:  "If  you 
find  beyond  a  reasonable  doubt  that  the  de- 
fendant committed  the  crime  as  charged  in 
the  information,  then  I  charge  you  that  it  is 
your  duty  to  render  a  verdict  of  murder  in 
the  first  degree"— upon  the  ground  that  the 
instiTiction  eliminated  the  defense  interposed. 
If  this  instruction  is  to  t)e  read  as  standinfc 
alone,  it  would  be  subject  to  the  criticism  of- 
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fered.  But  all  of  the  Instructions  must  be 
read  together,  and,  when  so  read,  it  was  not 
error,  because  the  court  fully  and  fairly  in- 
structed the  Jury  upon  the  defenses  inter- 
posed by  the  defendant  This  instruction 
simply  told  the  Jury  that  the  information 
charged  mrrder  in  the  first  degree,  which 
was  correct. 

Other  instructions  requested  by  the  appel- 
lant— defining  the  duty  of  the  Jury,  reason- 
able doubt,  circumstantial  evidence,  and  the 
degree  of  insanity  necessary  to  acquit— were 
refused  by  the  court.  These  questions  were 
all  fully  and  correctly  covered  and  explained 
to  the  Jury  by  other  instructions  which  were 
given.  For  that  reason  it  was  not  necessary 
to  give  the  instructions  requested,  even 
though  they  stated  correct  principles  of  law. 
A  further  discussion  of  them  is  not  neces- 
sary. 

Appellant's  last  assignment  is  that  the 
court  erred  in  refusing  to  grant  a  new  trial 
by  reason  of  the  insufiJclency  of  the  evidence 
to  Justify  the  verdict.  We  have  carefully  ex- 
amined all  the  evidence  in  the  case,  and. 
while  it  is  true  that  no  one  saw  the  killing, 
or  had  an  opportunity  to  see  it,  except  the 
defendant,  the  circumstances  surrounding  the 
killing  are  so  conclusive  that  there  can  be  no 
possible  doubt  that  the  defendant  did  it;  that 
be  had  prepared  for  it  by  taking  an  ax  Into 
the  room  some  time  before  the  deed  was 
done,  and  that,  while  Leila  Page  was  asleep, 
or  In  a  drunken  stupor,  be  crushed  her  skull 
with  the  ax,  and  then  cut  her  throat;  that  he 
then,  with  a  small  penknife— probably  the 
same  one  used  on  her— and  a  swallow  of 
carbolic  acid,  attempted  to  take  his  own  life; 
and  thereupon  became  unconscious  for  a  time. 
There  is  no  evidence  of  insanity  except  his 
own  statement  hereinabove  quoted,  and  ex- 
cept statements  of  two  or  three  witnesses  to 
the  effect  that  the  day  before  the  tragedy 
tlie  defendant  "looked  wild,"  that  he  acted 
"nutty,"  and  "like  he  was  going  to  get  on  a 
drunk."  The  evidence  shows  that  the  de- 
fendant was  Jealous  of  the  deceased,  but  it 
is  not  sutlicient  to  create  any  sort  of  a  doubt 
of  his  sanity;  and  we  have  no  doubt,  upon 
all  the  evidence,  that  both  before  and  at  the 
time  of  the  crime  and  afterwards  the  de- 
fendant was  as  sane  as  any  man  can  be  who 
will  commit  so  atrocious  a  crime.  The  case 
was  fairly  tried,  and  there  is  no  error  in  the 
record. 

The  Judgment  is  therefore  afllrmed. 

FtTLLERTON,  C.  J.,  and  HADLEY,  AN- 
DERS, and  DUNBAR,  JJ.,  concur. 


MILLER  et  al.  v.  PIERCE  COUNTY  et  al. 
(Supreme  Court  of  Washington.    April  6,  1901.) 

HIGHWATS  —  OBSTBUCTIONS  —  BEMOVAL  —  AU- 
THORITY  OF   COUNTY   OFFICERS. 

1.  The  statutes  (Ballinger's  Ann.  Codes  &  St. 
U  3707-3770,  3887,  3888,  7203)  give  tlie  county 


commissioners  general  supervision  over  the 
county  roads,  require  them  to  keep  the  road  un- 
obstructed and  in  good  repair,  and  permit  them 
to  set  aside  a  part  of  a  public  hiRhway  for  the 
exclusive  use  of  bicycles  and  pedestrians,  and 
make  it  a  misdemeanor  for  persons  to  trespass 
on  or  damage  a  bicycle  path  or  to  obstruct  a 
highway.  Plaintiffs,  abutting  lot  owners,  erect- 
ed a  building  flush  to  the  street  line — the  top  of 
the  foundation  being  about  four  feet  higher 
than  the  adjoining  surface  of  the  street — and 
erected  a  sidewalk  on  a  level  with  the  top  of  the 
foundation,  over  a  bicycle  path  constructed 
along  the  side  of  the  street,  without  any  per- 
mission or  authority  therefor.  Held,  that  the 
county  commissioners  had  the  right  to  remove 
the  obstruction. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   W.  H.  Snell,  Judge. 

Action  by  John  F.  Miller  and  Jane  Miller 
against  Pierce  county  and  others,  commis- 
sioners of  Pierce  county.  From  a  Judgment 
of  dismissal,  plaintiffs  appeal.    Affirmed. 

J.  W.  A.  Nichols  and  John  C.  Stallcup,  for 
appellants.  F.  Campbell  and  Charles  O. 
Bates,  for  respondents. 

MOUNT,  J.  This  action  was  brought  by 
the  plaintitFs  to  restrain  the  defendants  from 
removing  an  obstruction  in  a  public  highway. 
The  lower  court  sustained  a  demurrer  to  the 
complaint.  Pialntiffs  elected  to  stand  upon 
their  complaint,  and  the  action  was  dismiss- 
ed.   From  this  order  they  appeal. 

The  allegations  of  the  complaint,  omitting 
tlie  formal  parts,  are  as  follows: 

"(1)  That  the  said  Kandle,  Winchester,  and 
Mead  are  now,  and  for  more  than  one  half 
year  last  past  have  been,  the  acting  and  qual- 
ified commissioners  of  said  county  of  Pierce; 
that  said  county  is  a  duly  organized  county 
of  said  state. 

"(2)  That  the  said  plaintiffs  are  now,  and 
for  more  than  one  year  last  past  have  been, 
the  owners  seised  and  possessed  of  the  lota 
nmnbered  21  and  22  in  block  numbered  7446 
in  the  Indian  Addition  to  the  city  of  Ta- 
coma. 

"(3)  That  said  addition  is  just  outside  of 
and  adjoining  the  limits  of  the  said  city 
of  Tacoma;  that  the  said  map  or  plat  there- 
of was  duly  filed  by  the  Puyallup  Indian 
commissioners  In  the  month  of  October,  A. 
D.  1801,  and  then  duly  approved  by  the  then 
comity  commissioners  of  the  county  of  Pierce; 
that  the  said  city  of  Tacoma  has  grown  out 
to  and  over  the  said  addition,  so  that  the 
same  Is  now  in  all  respects  and  all  practical 
ways  a  part  of  the  city  of  Tacoma,  with  like 
lots,  streets,  and  alleys,  and  residence  and 
business  buildings  thereon, 

"(4)  That  plalntifTsr  said  lots  are  situated 
at  the  corner  of  Bay  street  and  Q  street,  are 
each  twenty-five  feet  In  width,  and  front  on 
said  Bay  street,  which  street  has  been  filled 
so  as  to  make  the  middle  fifty  feet  thereof 
alxiut  four  feet  higher  than  the  land  and 
lots  on  either  side  thereof;  the  said  land 
thereabouts  being  level,  and  overflowed  by 
the  rise  of  the  tide  from  the  water  of  Puget 
Sound. 
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"(5)  That  a  bicycle  path  has  been  con- 
Btructed  along  and  on  the  same  side  of  said. 
Bay  street,  upon  wliich  plaintiffs'  said  Iota 
ntt  Hltnated,  close  up  to  the  line  of  his  said 
lots,  and  at  an  elevation  of  alxtut  fifteen 
inches  above  the  natural  level  or  surface 
there,  with  a  wide,  deep  ditch  excavated 
along  said  Bay  street,  between  said  bicycle 
path  and  said  elevated  portion  of  said  street. 

"(6)  That  during  the  last  past  sixty  days 
plaintiffs  have  erected  a  large  building  upon 
said  two  lots,  and  built  the  same  flush  to  the 
street  line  on  said  streets;  that  said  building 
is  just  now  completed,  is  two  stories  high, 
and  Is  constructed  and  arranged  for  a  dwell- 
ing or  lodging  house,  and  two  business  rooms 
therein,  one  for  a  grocery,  and  the  other  for 
a  meat  market,  and  fronting  upon  said  Bay 
street,  aud,  in  order  to  be  up  and  out  of 
the  water  and  flow  of  the  tide  there,  said 
building  was  constructed  on  an  elevated 
foundation,  on  a  level  with  said  Bay  street 
aa  the  same  has  been  filled,  and  in  front  of 
their  said  building  and  over  said  bicycle 
path  constructed  a  sidewalk  of  heavy  planks, 
being  about  ten  feet  in  width,  and  intend 
to  cover  said  ditch  with  heavy  planks  out  to 
said  street,  so  that  ingress  and  egress  may 
be  had  to  and  from  said  building;  that,  in 
order  not  to  Interfere  with  the  use  of  the 
said  bicycle  path,  plaintiffs  have  constructed 
an  Incline  at  each  end  of  their  said  sidewalk, 
with  safeguards  at  each  side  thereof  in 
front  of  said  sidewalk,  so  that  the  safety  and 
enjoyment  of  said  bicycle  path  is  in  no  way 
impaired  by  said  Improvement. 

"(7)  That  since  the  completion  of  said 
building  and  improvement,  and  after  plain- 
tiffs had  rented  said  business  rooms,  and  had 
mortgaged  said  premises  for  a  loan  of  mon- 
ey, and  before  the  said  lessees  had  moved  in 
and  opened  business,  the  said  defendant  com- 
missioners have  demanded  of  plaintiffs  that 
they  immediately  remove  said  sidewalk,  and, 
upon  failure  ao  to  by  plaintiffs,  they  will 
immediately  cause  the  removal  thereof  by 
force,  and  so  they  threaten  to  do,  and,  un- 
less restrained,  will  carry  out  their  said 
threat;  and  they  declare  that  they  will  al- 
low nothing  to  be  put  upon  or  across  said 
bicycle  path  or  across  said  ditch,  so  that 
plaintiffs  may  have  access  to  their  said  prop- 
ei-ty  from  said  street. 

"(8)  Plaintiffs  allege  that,  if  said  sidewalk 
is  removed,  it  will  destroy  the  use  and  value 
of  their  said  building,  and  leave  it  so  that 
it  will  be  unfit  for  occupancy  for  any  purpose, 
and  inaccessible  from  either  of  said  public 
streets  or  at  all,  by  reason  of  the  said  ditch 
and  the  tide  water  and  other  water  there. 

"(0)  That  plaintiffs  are  unable  to  protect 
their  said  property  against  tlie  said  threaten- 
ed destruction  thereof  by  said  commission- 
ers, except  by  the  orders  and  decree  of  this 
court:  that  there  is  such  an  emergency 
pressing  in  the  premises  that  speedy  action 
is  necessary  to  prevent  Irreparable  injui-y. 
Wherefore  plaintiffs  pray  for  a  temporary 


restraining  order  enjoining  said  defendants 
from  removing  said  improvements  until  the 
further  order  or  final  decree  of  this  court, 
and  that  upon  the  final  hearing  hereof  the 
said  defendants  be  perpetually  enjoined  from 
interfering  In  any  way  with  said  sidewalk 
or  improvements  around  said  building,  amt 
for  such  other  and  further  relief  as  may  be 
equitable  aud  just  In  the  premises,  and  for 
their  costs  and  disbursements  herein." 

The  demurrer  is  to  the  effect  that  the  com- 
plaint fails  to  state  a  cause  of  action;  that  it 
shows  upon  its  face  that  plaintiffs  are  tres- 
passing upon  the  public  highway,  and  have 
erected  a  stnicture  therein  which  partially 
obstructs  such  highway.  The  complaint 
shows  that  the  plaintiffs'  lots  abut  upon  the 
highway;  that  they  have  erected  a  large 
building  flush  to  the  line  of  said  street;  tliat 
the  top  of  the  foundation  of  the  said  building 
Is  about  4  feet  higher  than  the  surface  of 
the  street  adjoining  said  lots,  but  on  a  level 
with  the  graded  center  of  the  street;  that 
they  have  erected  a  sidewalk  about  10  feet 
In  width  In  said  street,  and  Intend  to  con- 
tinue the  same  out  to  the  graded  portion  of 
the  street;  and  that  this  sidewalk  is  built 
over  a  bicycle  path  constructed  along  the  side 
of  the  street.  It  will  be  readily  seen  that  this 
sidewalk  is  an  obstruction  to  the  free  use 
of  the  street— especially  that  portion  of  the 
street  set  apart  for  the  use  of  bicycles.  No 
permission  or  authority  Is  shown  for  the  con- 
struction of  this  walk  by  appellants.  By  the 
statutes  tlie  respondents  are  given  general 
supervision  over  the  roads  In  their  county. 
They  are  required  to  keep  them  clear  from 
obstmctlons  and  in  good  repair.  Sections 
3707-.37T0,  1  BalUnger's  Ann.  Codes  &  St. 
Respondents  also  have  the  right  to  set  aside 
and  reserve  a  part  of  any  public  highway  for 
tlie  exclusive  use  of  bicycles  and  pedestrians, 
and  It  Is  made  a  misdemeanor  for  any  person 
to  trespass  upon  or  willfully  obstruct  or  dam- 
age any  bicycle  path.  Sections  3887,  3888,  1 
Ballinger's  Ann.  Codes  &  St  It  is  also  a  mis- 
demeanor for  any  person  to  in  any  manner 
obstruct  any  highway.  Section  7293,  2  Bal- 
linger's Ann.  Codes  &  St.  The  respondents 
will  certainly  not  be  enjoined  from  removing 
or  threatening  to  remove  an  obstruction  from 
a  public  street.  No  argument  is  necessary 
to  demonstrate  the  correctness  of  this  posi- 
tion. It  Is  made  plain  by  the  statutes  above 
referred  to. 

Apt)ellants,  however,  insist  that  they  have 
a  right  to  access  upon  the  street  to  and  from 
their  property,  and  that  this  "easement  of  ac- 
cess" Is  a  right  which  is  so  far  recognized 
as  private  property  that  not  even  the  Legis- 
lative may  take  It  away  without  compensa- 
tion. This  may  be  true  as  a  general  rule, 
but.  when  it  Is  said  that  this  easement  of  ac- 
cess Is  recognized  as  private  property,  it  is 
not  meant  that  the  abutting  property  owner 
owns  any  part  of  the  highway,  or  has  any 
right  other  than  the  right  to  go  and  come 
freely  from  his  property  to  and  upon  tlie 
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atreet.  One  ownor  of  property  abutting  upon 
the  highway  baa  the  same  rights  as  another. 
There  can  be  no  difference  in  this  respect 
All  are  equal.  If  appellants'  position  is  cor- 
rect—that they  may  accommodate  the  street 
to  the  c<MiTenlent  uae  ot  their  building,  which 
Is  four  feet  above  the  surface  ot  the  street— 
their  nel^bor  on  the  right  may  accommodate 
the  street  to  the  convenient  use  of  a  building 
which  may  be  8  feet  above  the  street  Their 
neighbor  on  the  left  may  require  an  excava- 
tion extending  10  feet  or  even  halfway  across 
the  street  Their  neighbors  across  tbe  street, 
having  the  same  rights,  may  require  similar 
structures  more  or  less  obstructing  the  high- 
way. When  all  have  accommodated  the 
street  to  the  convenient  use  and  occupation 
of  their  respective  buildings,  the  highway 
may  thereby  become  completely  destroyed 
both  tot  the  use  of  the  general  public  and  for 
those  abutting  thereon.  This,  of  course,  can- 
not be  the  rule,  but  It  Is  the  logical  result 
of  appellants'  position.  Under  the  statutes, 
the  respondents  have  entire  control  of  the 
whole  of  the  highway  In  question.  Appel- 
lants simply  own  the  right  to  go  and  come 
from  their  prt^erty  upon  the  street  They 
must  accommodate  their  property  to  the 
street  lawfully  constructed,  and  cannot  be 
permitted  to  accommodate  the  street  to  the 
convenient  use  or  occupation  of  their  prop- 
erty, without  the  i>ermlB8lon  of  the  proper 
authorities. 

Tbe  Judgment  of  the  lower  court  was  right, 
and  Is  therefore  affirmed. 

FULI.ERTON,  O.  J.,  and  HADLBY,  DUN- 
BAR, and  ANDERS,  JJ.,  concur. 


.ETNA  INS.  CO.  V.  THOMPSON  et  al. 
(Supreme  Court  of  Washington.    April  6,  1904.) 

APPEAI.S  —  EFFECT  —  DETERMINATION  OF  TBIAL 
COfRT'S  JURISDICTION — NECESSARY  PARTIES — 
SORETIES  ON  COST  BOND— JUDGMENTS— NUNC 
PHD  TUNC  ENTRY. 

1.  After  an  appeal  has  been  procured,  the  ju- 
risdiction of  the  trial  court  is  at  an  end,  and  It 
is  without  power  to  then  vacate  a  judgment 
against  sureties  on  a  cost  bond  for  want  of  ju- 
risdiction over  the  i>erson8  of  the  sureties  and 
inadvertence  of  the  court  in  signing;  the  judg- 
ment against  them. 

2.  An  order  of  the  trial  court  vacating  a  judg- 
ment against  sureties  on  a  cost  bond  on  the 
ground  that  the  judgment  was  rendered  inad- 
\-ertently,  and  that  the  court  had  no  jurisdic- 
tion over  the  sureties,  could  not  be  considered 
a  nunc  pro  tunc  entry  of  judgment  where  the 
court  did  not  state  what  judgment  it  would  have 
rendered  in  the  premises  in  lieu  of  the  one  ac- 
tually rendered. 

3.  A  motion  to  dismiss  an  appeal  will  be 
granted  where  judgment  was  rendered  against 
sureties  on  the  cost  bond,  and  such  sureties 
did  not  join  in  the  appeal,  and  were  not  served 
with  notice  thereof,  even  though  the  judgment 
was  without  jurisdiction,  and  absolutely  void. 

Appeal  from  Superior  Court,  King  County; 
Geo.  B.  Morris,  Judge. 

Action  by  the  Mtasi  Insurance  Company 
against    Kobert   O.   Thompson   and   others. 


From  a  Judgment  for  defendants,  plalntifl 
appeals.    On  motion  to  dismiss.    Dismissed. 

Carr  &  Preston,  for  appellant  Byers  & 
Byers,  for  respondents. 

DUNBAR,  J.  This  case  was  brought  by 
the  plalntUt  in  the  court  below  to  recover 
from  defendants  money  paid  to  them  upon  a 
fire  insurance  policy,  which  payment  It  was 
alleged  was  Induced  by  fraudulent  represen- 
tations made  by  defendant  Thompson.  After 
a  trial  on  the  merits,  judgment  was  rendered 
against  plaintiff  and  John  Davis  and  F.  K. 
Struve,  sureties  on  a  cost  bond  filed  by  the 
plaintiff  for  the  costs  of  the  action  to  be  tax- 
ed. Judgment  was  obtained  by  defendants, 
which  judgment  was  appealed  from,  and  the 
respondents  move  to  dismiss  this  appeal  for 
the  reason  that  the  sureties  on  the  cost  bond 
did  not  Join  in  tbe  appeal  and  were  not  serv- 
ed with  notice  of  tbe  appeal. 

We  decided  in  O'Connw  r.  Llghthlser 
(Wash.)  75  Pac.  643,  that,  where  Judgment 
was  entered  against  the  sureties  on  tbe  cost 
bond,  In  order  to  make  the  appeal  effectual 
said  sureties  should  either  be  served  with  no- 
tice of  the  appeal  or  Join  in  said  appeal.  It 
is,  however,  contended  by  tbe  appellant  that 
this  case  Is  removed  frc«n  the  operation  of 
tbe  rule  therein  announced  by  the  fact  that, 
after  the  appeal  had  been  taken,  the  court; 
upon  motion  of  the  sureties,  vacated  tbe 
judgment  against  said  sureties  for  the  rea- 
son that  the  same  bad  been  entered  without 
authority  of  law,  without  jurisdiction  by  the 
court,  and  by  an  Inadvertence  of  the  court. 
Affidavits  in  support  of  the  motion  to  vacate 
were  filed  by  the  sureties  and  by  B.  M.  Carr, 
one  of  the  attorneys  for  the  appellant  herein. 
The  affidavit  of  surety  Struve  does  not  seem 
to  be  pertinent  to  the  discussion  of  this  mo- 
tion to  dismiss.  The  substance  of  it  is  that 
neither  he  nor  his  co-surety  knew  of  the  ren- 
dition of  tbe  judgment  against  them  until  a 
long  time  after  the  same  was  rendered,  with 
the  assertion  that  It  was  irregularly  obtained. 
There  is  a  further  allegation  In  the  affidavit 
that  it  was  obtained  by  fraud  practiced  upon 
the  sureties,  but  it  is  a  bare  allegation,  with- 
out any  statement  of  the  matters  constitut- 
ing fraud.  The  fact  that  the  sureties  did 
not  know  that  a  judgment  was  entered 
against  them  is  not  important.  The  attorney 
Carr  testified,  in  substance,  that  he  did  not; 
know  that  a  cost  bond  had  been  given  by  the 
plaintiff;  that  when  a  copy  of  the  form  of 
Judgment  was  handed  to  him  be  did  not  read 
the  same  further  than  to  see  that  it  was  in 
form  a  final  judgment  in  favor  of  the  plain- 
tiff, and  for  costs;  and  that  he  did  not  dis- 
cover that  the  Judgment  had  gone  against  the 
sureties  until  some  time  afterwards.  Tbe  af- 
fidavit, It  seems  to  us.  Is  not  pertinent.  The 
court  vacated  the  Judgment  against  the  sure- 
ties, setting  forth  in  his  order  the  reasons  for 
the  same,  which  are  to  the  effect  that  the 
sureties  had  never  had  legal  notice  of  the 
pendency  of  tbe  action;  that  they  nevtx  in 
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any  wise  appeared  in  the  action;  tbat  the 
court  had  never  had  any  jurisdiction  wbatso- 
ever  over  tie  persons  of  the  sureties,  and 
that  the  court  was  wholly  and  entirely  with- 
out Jurisdiction  to  direct  or  render  any  Judg- 
ment of  any  kind  whatsoever  in  the  action 
against  the  sureties;  that  the  signing  of  the 
Judgment  entry  by  the  court  was  absolutely 
and  entirely  without  Jurisdiction,  and  said 
Judgment  was  obtained  irregularly  by  the  de- 
fendants in  said  action,  and  by  surprise  upon 
the  plaintiff  in  the  action  and  upon  the  sure- 
ties and  upon  the  court,  and  that  the  court 
signed  said  Judgment  inadvertently  and  un- 
knowingly; and  tbat  said  Judgment  against 
said  sureties  is,  and  at  all  times  since  its 
signing  by  the  court  has  been,  absolutely  null 
and  void.  There  is  no  finding  by  the  court 
that  the  Judgment  was  obtained  by  fraud,  or 
that  the  court  was  in  any  manner  imposed 
upon  by  the  plaintiff's  or  defendants'  attor- 
neys, and  it  may  be  very  well  concluded  that 
the  inadvertence  referred  to  by  the  court  was 
an  inadvertence  in  the  construction  of  the 
law  governing  such  cases.  Courts  are  pre- 
sumed to  have  knowledge  of  the  Judgments 
which  they  solemnly  decree  and  order  entered 
upon  their  records,  and,  while  there  was 
probably  sufficient  showing  made  to  have  au- 
thorized the  court  to  vacate  the  Judgment  bo- 
fore  the  appeal  was  perfected,  when  the  ap- 
peal was  perfected  the  Jurisdiction  of  the 
trial  court  was  ended,  and  any  remedy  which 
was  sought  to  be  obtained  must  necessarily 
be  obtained  In  the  appellate  court  which  had 
obtained  Jurisdiction  by  the  appeal.  It  Is  evi- 
dent that  Jurisdiction  of  the  case  could  not 
rest  In  the  two  different  courts  at  the  same 
time.  There  is  not  enough  in  the  statement 
of  the  court  to  show  tbat  this  second  entry 
was  a  nunc  pro  tunc  entry  of  a  judgment,  or 
the  entry  of  a  judgment  wWch  the  court  in- 
tended to  make;  for,  while  the  court  says 
that  it  made  the  order  which  it  did  make  in- 
advertently, it  does  not  say  what  judgment 
it  would  have  rendered  In  the  premises  in 
lieu  of  the  one  which  it  did  render.  It  is  no 
answer  to  the  motion  to  dismiss  In  this  case 
to  say  that  the  Judgment  entered  against  the 
sureties  was  without  jurisdiction,  and  abso- 
lutely void,  for,  according  to  the  decision  in 
O'Connor  v.  Llghthlzer,  supra,  the  motion  to 
dismiss  an  appeal  will  be  granted  where 
Judgment  was  rendered  against  the  sureties, 
even  though  the  Judgment  was  without  Juris- 
diction, and  absolutely  void,  for  the  reason, 
as  stated  In  that  opinion,  that  one  has  a 
right  to  appeal  from  a  void  Judgment  This 
motion  to  vacate  was  evidently  an  after- 
thought on  the  part  of  the  appellant,  for  the 
purpose  of  escaping  tlie  rule  laid  down  in 
O'Connor  v.  Llghthlzer.  But  we  think  it 
would  lead  to  confusion  and  a  conflict  of 
Jurisdiction  to  permit  a  trial  court  to  in  any 
way  interfere  with  the  jurisdiction  of  this 
court,  or  with  the  Judgment  of  Its  own  court, 
after  such  Judgment  had  been  brought  to  this 
court  by  the  perfection  of  an  appeal. 


In  State  ex  rel.  Mullen  v.  Superior  Court, 
15  Wash.  376,  46  Pac.  402,  this  court  said.  In 
speaking  of  this  question:  "When  the  appeal 
was  perfected,  the  superior  court  had  no  Ju- 
risdiction to  take  any  action  In  tlie  proceed- 
ing except  those  specially  provided  for  in  the 
act  relating  to  appeals,  and  the  making  of 
the  threatened  order  was  not  included  amons 
those  there  provided  fw.  Hence  the  superior 
court  was  without  Jurisdiction  to  make  such 
order;  and,  if  the  defendant  was  entitled  to 
any  relief,  such  relief  could  only  be  afforded 
him  in  this  court,  which  alone  had  general 
Jurisdiction  of  the  proceedings  after  the  ap- 
peal had  been  perfected."  The  question  in- 
volved there  was  the  possession  of  an  office. 
In  Canada  Settlers  L.  &  T.  Co.  t.  Murray, 
20  Wash.  656,  56  Pac.  368,  It  was  said:  "It 
is  Insisted,  however,  that  the  controversies 
between  the  parties  and  the  rights  Involved 
In  this  appeal  have  ceased  to  exist,  because 
the  respondent  moved  the  court  to  vacate  the 
Judgment.  The  motion  to  vacate  the  Judg- 
ment, however,  does  not  go  far  enough  to  re- 
lieve the  appellants;  for  after  the  vacation 
of  a  Judgment  the  default  of  the  defendants 
would  still  remain,  and  this,  of  course,  could 
not  be  adjudged  until  after  the  disposal  of 
the  demurrer  before  mentioned.  And  again, 
the  motion  to  vacate  the  judgment  was  not 
made  until  after  the  statement  of  facts  had 
been  prepared  and  settled  and  the  appeal  in 
all  things  had  been  consummated.  The  case 
had  then  been  removed  to  the  Jurisdiction  of 
this  court,  and  it  was  too  late  for  the  respond- 
ent to  cure  the  errors  by  moving  to  vacate 
the  Judgment."  It  is  the  universal  doctrine 
that  an  appeal  deprives  the  lower  court  of 
Jurisdiction,  and  lodges  it  exclusively  in  the 
appellate  court  "The  perfecting  of  an  ap- 
peal has  the  effect  to  deprive  the  lower  court 
of  Jurisdiction  to  do  anything  not  pertaining 
to  the  enforcement  of  the  judgment  or  order 
which  would  tend  to  render  the  appeal  al)or- 
tive  or  defeat  its  purpose."  2  Spelling  oiii 
New  Trial  &  Practice,  S  550.  In  Shay  v.  The 
Chicago  Clock  Co.,  Ill  Cal.  549,  44  Pac.  237, 
it  was  decided  that,  pending  an  appeal  front 
a  Judgment,  the  court  in  which  the  Judgment 
was  entered  had  no  power  to  amend  or  cor- 
rect it  It  was  conceded  that  the  judgment 
there  was  entered  by  the  clerk  without  any 
authority,  but  the  appellate  court  said:  "A 
motion  was  made,  upon  suggesting  a  diminu- 
tion of  the  record,  to  file  as  a  part  of  the  rec- 
ord on  the  appeal  a  document  purporting  to 
be  a  judgment  entered  In  the  cause  Septem- 
ber 27,  1895,  nunc  pro  tunc  as  of  June  5, 
1895,  but,  as  the  appeal  from  the  original 
Judgment  was  made  June  19th,  the  judgment 
was  thereby  removed  from  the  superior  court, 
and  while  an  appeal  from  a  Judgment  Is 
pending  that  court  has  no  power  to  amend  or 
correct  its  judgment."  In  this  case  the  at- 
tempt to  vacate  the  Judgment  against  the 
sureties,  which  was,  in  effect,  an  amendment 
of  the  Judgment,  was  not  made  until  after  the 
appeal  had  been  perfected  in  this  court.    In 
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Stewart  v.  Taylor,  68  Cal.  6,  8  Pac.  605,  the  i 
same  rule  was  annonnced  where  the  court 
had  denied  the  motion  for  a  new  trial,  and 
afterwards  vacated  and  set  aside  the  order. 
The  court  said:  "This  order  purports  to 
have  been  made  on  the  12th  of  Xovember, 
1881.  But  the  defendant  had  appealed  from 
the  order  on  the  30th  of  June,  1881,  and  when 
the  order  of  the  12th  of  November  was  made 
and  entered  the  case  was  pending  in  this 
court.  There  Is  no  doubt  that  the  court  in 
which  an  Irregular  order  is  made  and  enter- 
ed may,  whei-e  the  irregularity  is  apparent, 
on  stiggestlon,  motion,  or  ex  mero  motu  set 
it  aside  at  any  time  before  an  api)eal  Is  taken 
from  it.  Such  an  order,  however.  Is  valid  un- 
til set  aside  or  reversed  on  appeal;  and  where 
an  appeal  has  been  taken  from  it  the  Juris- 
diction of  the  court  a  qua  Is  suspended,  so 
that  pending  the  appeal  the  court  below  can- 
not vacate  and  set  aside  the  order  appealed 
from."  In  Clarke  t.  Manchester,  56  N.  H. 
r>ir2,  it  was  said:  "It  has  been  held  that  after 
an  appeal  from  the  state  circuit  court  has 
been  taken  and  allowed  the  court  ceases  to 
have  any  Jurisdiction  in  the  cause,  and  there- 
after the  record  cannot  be  changed  by  either 
party;  nor  can  an  entrj'  be  filed  nunc  pro 
time"— citing  Stewart  v.  Stringer,  41  Mo.  400, 
»7  Am.  Dec.  278.  In  fact,  this  is  the  well- 
adjudicated  rule  founded  on  reason  and  ne- 
cessity. 

We  think  there  Is  nothing  shown  in  the  rec- 
ord which  removes  this  case  from  the  opera- 
tion of  the  rule  announced  In  O'Connor  v. 
IJgbthizer,  supra,  and  the  appeal  will  there- 
fore be  dismissed. 

AXDERS,  HADLEY,  and  MOUNT,  33., 
concur. 


FISHER  T.  PUGET  SOUND  BRICK,  TILE 
&  TERRA  COTTA  CO.  et  al. 

(Supreme  Court  of  Washington.    April  5,  1904.) 

JUDGES  PBO  TEMPORE— JUKISOimON— APPEAL 
— KECESSITT  OP  EXCEPTION— JUDGMENTS— NO- 
TICE TO  PARTIES— VACATION— DISCRETION  OF 
COVBT. 

1.  A  judge  pro  tempore,  appointed  to  try, 
hear,  and  determine  an  action,  is  vested  with 
authority  to  hear  and  determine  a  motion  to  va- 
cate findings  of  fact,  conclusions  of  law,  and 
a  decree  entered  by  him  in  the  action,  and  the 
presiding  judge  of  the  sui)erior  court  properly 
Fpfniied  to  entertain  the  motion. 

2.  Under  Baliinger's  Ann.  Codes  &  St.  $  .'SOol, 
providing  that  it  shall  not  be  proper  to  take  an 
exception  to  a  ruling  or  decision  embodied  in  a 
written  judgment,  order  or  journal  entry,  no  ex- 
ception IS  np<-essary  to  obtain  appellate  review 
of  a  decree  based  on  findings  of  fact  and  conclu- 
sions of  law,  previously  filed. 

3.  It  is  not  necessary  to  give  a  party  notice 
of  the  time  and  place  of  the  signing  of  a  judg- 
ment, or  that  it  be  served  on  him  after  filing. 

4.  An  application  to  vacate  a  decree  is  ad- 
dresaed  largely  to  the  discretion  of  the  trial 
court,  and  cannot  be  reviewed  in  the  absence 
of  an  abuse  of  such  discretion. 

f  1.  Sm  Judges.  TOL  28,  Cent.  Dig.  {  101. 


Appeal  from  Superior  Court,  King  County; 
Frank  P.  Lewis,  Judge  pro  tern. 

Action  by  John  O.  Fisher  against  the  Puget 
Sound  Brick,  TUe  &  Terra  Cotta  Company 
and  Larris  Cain,  as  a  receiver.  B'rom  au 
order  refusing  to  vacate  findings  and  decree, 
the  receiver  appeals.    Affirmed. 

J.  J.  McCafferty  and  W'llllam  Welch,  for 
appellant.  R.  R.  George  and  George  B.  De 
Stelguer,  for  respondents. 

PER  CURIAM.  Larris  Cain,  as  receiver, 
appeals  from  the  following  order  made  by 
the  superior  court  of  King  county  In  the  case 
of  John  O.  Fisher,  plaintiff  (respondent), 
against  the  Puget  Sound  Brick,  Tile  &  Terra 
Cotta  Company,  defendant  (also  a  respond- 
ent), in  which  action  Larris  Cain  is  named 
as  receiver  of  said  company:  "The  motion 
of  Larris  Cain  to  vacate  the  findings  of  fact, 
conclusions  of  law,  and  decree  made  and 
entered  herein,  came  on  regularly  for  hear- 
ing before  the  Honorable  Frank  P.  Lewis, 
Judge  pro  tempore  herein,  upon  the  16th  day 
of  April,  1902,  the  said  Larris  Cain  appear- 
ing by  his  attorney,  James  J.  McCafferty,  and 
the  defendants  Puget  Sound  Brick,  Tile  & 
Terra  Cotta  Company  and  William  A.  Trlnkle 
appearing  by  their  attorney,  R.  R.  George, 
and  by  G.  E.  De  Stelguer,  of  counsel.  There- 
upon, at  the  commencement  of  said  hearing, 
the  said  Larris  Cain,  by  his  counsel,  object- 
ed to  said  motion  being  heard  by  the  said 
Prank  P.  I>ewis,  Judge  pro  tempore  herein, 
and  excepted  to  the  Jurisdiction  of  said  Judge 
pro  tempore,  which  said  objections  and  ex- 
ceptions were  overruled  by  the  court,  to  which 
ruling  the  said  Larris  Cain,  by  his  counsel, 
excepted,  and  such  exception  was  allowed; 
and  thereupon  said  hearing  proceeded.  Afll- 
davits  were  read  In  support  of  and  against 
said  motion,  and  after  the  argument  of  coun- 
sel said  hearing  was  duly  continued  till  this 
17th  day  of  April,  1902,  and  now,  at  the 
time  and  place  to  which  said  continuance  was 
liad,  the  court  being  fully  advised  In  the 
premises,  denies  said  motion.  Wherefore  it  is 
hereby  ordered,  adjudged,  and  decreed  that 
said  motion  of  the  said  Larris  Cain  to  vacate 
and  set  aside  said  findings  of  fact,  coneliwions 
of  law.  and  decree  be,  and  the  same  is  here- 
b.v,  denied,  to  whieli  denial  of  said  motion 
said  Larris  Cain,  by  his  counsel,  excepts, 
whicli  said  exception  Is  by  the  court  allowed; 
and  said  Larris  Cain  gave  notice  In  open 
court  that  he  appeals  from  this  order  to  the 
Supreme  Court.  Done  In  o]>en  court  this  17th 
day  of  April,  1902." 

It  is  first  contended  by  appellant  that  Hon. 
Frank  P.  Lewis,  as  Judge  pro  tempore  In  the 
court  below,  was  without  authority  and  Ju- 
risdiction to  hear  and  determine  the  motion 
to  vacate  the  findings,  conclusions,  and  de- 
cree designated  in  the  above  order.  No  ques- 
tion Is  raised  regarding  the  regularity  of  the 
appointment  of  the  Judge  pro  tempore.  Tlie 
record  shows  that  this  motion  was  regularly 
entered  on  the  motion  calendar  of  said  court 
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for  bearing  on  March  20,  1902,  and  upon 
that  day  this  motion  came  on  for  argument 
before  Hon.  G.  Meade  Emory,  the  presiding 
judge  of  such  court  Judge  Emory  held 
"ttiat  he  bad  no  Jurisdiction  to  bear  this  mo- 
tion and  that  it  should  come  up  before  the 
Hon.  Frank  P.  Lewis,  who  presided  as  Judge 
pro  tempore,  and  made  the  original  findings 
and  decree."  Judge  Emory  therefore  dropped 
the  motion  from  his  calendar,  to  which  Cain 
excepted.  We  are  of  the  opinion  that  the 
superior  court,  per  Judge  Emory,  presiding, 
committed  no  error  in  refusing  to  entertain 
the  moUon  to  vacate  such  findings,  conclu- 
sions, and  decree;  that  Judge  Lewis  was 
duly  vested  with  authority  and  Jurisdiction 
to  hear  and  determine  tills  motion  and  make 
the  order  In  question;  that  the  case  at  bar 
in  that  particular  falls  squarely  within  the 
rule  announced  by  this  court  in  State  ex  rel. 
V.  Sachs,  3  Wash.  St.  691,  29  Pac.  440.  In 
that  case  it  was  held  that  a  judge  pro  tem- 
pore of  the  superior  court,  appointed  to  try, 
hear,  and  determine  the  action,  retained  ju- 
risdiction to  the  end.  See,  also.  Nelson  v. 
Seattle  Traction  Company,  25  Wash.  602,  66 
Pac.  61. 

It  is  next  urged  that  the  trial  court  erred 
In  denying  appellant's  motion  to  vacate  and 
set  aside  the  above  findings,  conclusions,  and 
decree.  The  record  shows  that  on  May  14, 
1001,  Judge  Lewis  made  certain  findings  and 
conclusions  of  law,  which  were  filed  in  the 
cl^k's  office  of  the  lower  court  on  the  same 
day.  On  the  25th  day  of  May,  1901,  said 
Judge  signed  the  decree  based  upon  these 
findings  and  conclusions,  which  decree  was 
filed  on  June  12,  1901.  On  March  25,  1902, 
J.  J.  McCafiferty,  Esq.,  made  and  filed  an  affl'- 
davit  in  this  cause,  in  which  he  stated  "that 
he  Is,  and  was  at  all  times,  the  attorney  of 
record  for  Larris  Cain  as  receiver  In  the 
above-entitled  action;  that  no  service  of  the 
alleged  findings  of  fact,  conclusions  of  law, 
and  decree,  was  ever  made  upon  this  affiant, 
and  that  he  had  no  knowledge  of  such  find- 
ings of  fact,  conclusions  of  law,  and  decree 
until  long  after  the  same  was  entered;  that 
It  was  his  Intention  to  appeal  from  the  de- 
cree so  entered  bad  he  had  notice  of  the 
time  of  same  in  time  therefor."  This  affi- 
davit was  the  basis  of  appellant's  motion  to 
vacate  the  findings,  conclusions,  and  decree 
to  w^hich  reference  has  already  been  made 
in  the  consideration  of  appellant's  first  as- 
signment of  error.  In  the  court  below  coun- 
ter affidavits  of  R.  R.  George  and  G.  E.  De 
Steiguer  were  submitted  on  the  hearing  of 
this  motion.  The  former  swore  that  he  was 
the  attorney  of  the  Puget  Sound  Brick,  Tile 
&  Terra  Cotta  Company,  one  of  respondents, 
at  the  final  hearing  of  said  action  in  the 
trial  court;  that  at  tlie  conclusion  of  the 
testimony  it  was  arranged  between  affiant, 
said  McCaflerty,  and  Judge  Lewis  that  each 
party  should  prepare  and  submit  proposed 
findings  of  fact  and  conclusions  of  law;  that 
"affiant  prepared  and  submitted  to  said  court 


such  proposed  findings  and  conclusions,  and 
served  a  copy  thereof  upon  said  McCafferty, 
and  the  said  McCafferty  prepared  and  submit- 
ted to  said  court  such  proposed  findings  and 
conclusions."  Affiant  George  furtlier  stated 
that  he  endeavored  to  get  McCafferty  to  agree 
upon  a  time  for  the  argument  of  the  merits 
of  such  findings  and  conclusions;  that  Mc- 
Cafferty informed  affiant  he  did  not  wish  to 
argue  said  matters,  and  was  willing  to  let  the 
court  det'ide  thereon  wltliout  argument,  and  to 
make  and  sign  such  findings  and  conclusions 
as  it  might  deem  proper;  that  affiant  inform- 
ed Judge  Lewis  of  said  statement,  and  that 
said  judge  thereupon  signed  said  findings 
and  conclusions,  except  as  regards  certain 
items  charged  against  appellant  as  receiver, 
which  were  stricken  out;  that  affiant  imme- 
diately thereafter  notified  said  McCafferty  of 
the  signing  of  such  findings  and  conclusions, 
with  the  said  alterations,  and  offered  to  make 
such  changes  in  the  copies  theretofore  served 
upon  McCafferty,  but  that  the  copies  could 
not  be  found;  that  about  one  or  two  months 
after  the  entry  of  the  above  decree  affiant 
George  had  a  conversation  with  McCafferty, 
in  which  conversation  the  latter  asked  affiant 
about  the  amount  of  the  judgment  entered 
upon  hearing  of  the  above  matter;  and  that 
upon  the  day  of  the  rendition  of  such  de- 
cree affiant  left  a  copy  thereof  at  the  office 
of  said  McCafferty  In  Seattle  on  his  desk, 
he  being  absent,  between  the  hours  of  0 
o'clock  a.  m.  and  9  o'clock  p.  m.  G.  E.  De 
Steiguer  also  swore  that  on  the  3d  day  of 
December,  1001,  the  appellant  and  his  sureties 
on  tlie  receiver's  bond  were  personally  serv- 
ed with  a  summons  and  complaint  in  an  ac- 
tion brought  In  the  superior  court  of  King 
county  by  said  company  and  others  against 
Larris  Cain  and  his  sureties.  Copies  of  the 
summons  and  complaint  are  incorporated  in 
the  statement  of  facts.  This  complaint  re- 
fers definitely  to  these  findings,  conclusions, 
and  decree.  The  appellant,  Calu,  did  not 
controvert  the  statements  made  in  the  affi- 
davits of  George  and  De  Steiguer. 

The  chief  contention  made  by  appellant  in 
the  affidavit  of  Mr.  McCafferty  Is  that  It  was 
the  Intention  of  the  receiver,  Cain,  to  ap- 
peal from  the  decree  had  he  received  notice 
tlieroof  in  time.  It  is  significant  to  note 
In  this  connection  that  Mr.  McCafferty  falls 
to  state  in  his  affidavit  that  he  had  no  knowl- 
edge or  information  as  to  the  signing  of  such 
findings,  conclusions,  and  decree  until  after 
the  time  had  elapsed  for  taking  an  appeal  to 
this  court  He  leaves  that  important  feature 
to  be  inferred  by  stating  that  he  had  no  such 
knowledge  until  a  long  time  after  the  de- 
cree was  entered.  What  he  considered  a 
"long  time"  Is  shrouded  in  uncertainty.  Store- 
over,  we  have  the  uncontroverted  sworn 
statements  of  Attorney  George  that  f.ppellant's 
attorney  was  served  with  a.  copy  of  the  de- 
cree in  question  in  the  manner  above  stated, 
and  that  he  was  personally  cognizant  of  the 
entry  of  such  decree  in  time  to  have  appealed 
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therefrom  to  this  court.    The  appellant  falls 
to  allege  any  suflBcient  excuse  for  not  ex- 
cepting to  the  findings  and  conclusions  of 
the  trial  court  within  five  days  after  he  or  his 
attorney  had  knowledge  thereof.    No  excep- 
tion was  necessary  to  review  on  appeal  the 
order  and  Judgment  entered  June  12,  1901, 
against  the  receiver,  Cain.    Pierce's  Code,  S 
CCS;    Ballinger'B  Ann.  Codes  &  St.  {  5051; 
Taylor  v.  Spokane  Falls  &  Northern  Ry.  Co. 
(Wash.)    73   Pac.   499.    This   court   held   in 
Brooks  V.  James,  16  Wash.  337,  47  Pac.  751, 
In  construing  Laws  1893,  p.  112,  {  3,  Pierce's 
Code,  i  6C9,  that  It  was  unnecessary  to  give 
apiiellant  notice  of  the  time  and  place  of  sign- 
ing the  judgment  in  the  action.    In  Western 
Security  Co.  v.  Lafleur,  17  Wash.  409,  49  Pac. 
1061,  the  following  language  is  used:    "It  Is 
not  necessary  for  the  validity  of  a  decree  or 
Judgment  that  It  be  served  upon  any  party 
to  the  cause  after  the  same  Is  filed."    In  the 
recent  case  of  Klnkade  v.  Witherop,  29  Wash., 
at  jmge  10,  69  Pac.  399,  this  court  says:   "It 
appears  that  the  trial  court  entered  a  Judg- 
ment Immediately  upon  filing  its  findings  of 
fact  and  conclusions  of  law,  which  were  filed 
In  the  absence  of  and  without  notice  to  the 
appellant's  counsel.     It  is  contended  that  the 
statute  (section  5052,  Balllnger's  Ann.  Codes  & 
St),  inasmuch  as  it  allows  the  party  desir- 
ing  to   except  to  the  findings  five  days  In 
which   to   do  so  after  service  of  the  same 
upon  him  when  signed  subsequently  to  the 
hearing    and   in    his    absence,    contemplates 
that  the  Judgment  shall  not  be  entered  until 
the  exceptions  are  filed  or  the  time  for  ex- 
cepting   has    expired.    While,    perhaps,    this 
may  be  the  better  practice,  as  it  gives  to  the 
trial  court  an  opportunity  to  review  its  find- 
ings in  the  light  of  the  exceptions,  it  does  not 
constitute  reversible  error.    The  losing  party 
may  still  except  within  the  time,  and  appeal 
in  the  regular  way.    It  does  not  drive  him, 
as   the   appellant   suggests,   to   a   motion   or 
petition  to  vacate,  in  order  to  have  the  judg- 
ment reviewed  on  appeal."     See  further,  Ir- 
win V.  Olympla  Water  Works,  12  Wash.  112, 
40  Pac.  637;  Braely  v.  Marks,  13  Wash.  224, 
43   Pac.   27.     The  application  to  vacate  the 
decree  was  addressed  largely  to  the  discre- 
tion of  the  trial  court,  and  could  at  best  be 
reviewed  only  for  an  abuse  of  that  discre- 
tion.   Xo  such  abuse  appears.    Bozzio  v.  Va- 
gllo,  10  Wash.  270,  38  Pac.  1042;    Kuhn  v. 
Mason,  24  Wash.  94,  64  Pac.  182. 

No  reversible  error  appearing  in  the  record, 
the  order  and  Judgment  appealed  from  must 
be  aCarmed. 


ANDERSON  v.  NEW  YORK  LIFE  INS.  CO. 
(Supreme  Court  of  Washington.    April  8,  1004.) 

ISSCBANCE  —  PHEMIUMS  —  KF.COVERY  —  ISSUES 
AND  PROOF —  VARIANCE  —  ESTOPPEL— PLEAD- 
ING— APPEAL — OBJECTIONS  TO  EVIDENCE  — 
REVIEW. 

1.  Where,  in  an  action  to  recover  a  premium 
paid  on  a  life  insurance  policy,  which  plaintiS 


refused  to  accept  for  alleged  misrepresentations 
of  defendant's  agent  as  to  a  loan  clause  in  the 
policy,  the  complaint  alleged  that  such  state- 
ments were  false  and  fraudulently  made,  with 
intent  to  deceive  plaintiff,  and  that  the  policy 
tendered  did  not  accord  with  such  statements, 
which  allegation  was  denied  by  the  answer,  evi- 
dence as  to  what  such  agent  represented  to  be 
the  true  explanation  of  the  loan  danse  in  a 
sample  policy  was  not  objectionable  on  the 
ground  that  the  complaint  charged  a  cause  of 
action  on  a  contract  to  deliver  a  policy  con- 
taining a  certain  loan  provision,  while  the  tes- 
timony shows  a  difllerent  state  of  facts. 

2.  Where  evidence  was  not  objected  to  at  the 
trial  on  the  ground  of  a  variance,  such  objec- 
tion could  not  be  considered  on  appeal. 

3.  Where  facts  are  pleaded  which  are  suffi- 
cient to  warrant  the  court  in  declaring  an  estop- 
pel, a  finding  thereof  is  not  objectionable  on  the 
ground  that  such  facts  were  not  alleged  by  the 
pleader  as  an  estoppel. 

Appeal  from  Superior  Court,  Snohomish 
County;    John  C.  Denney,  Judge. 

Action  by  Frank  I.  Anderson  against  the 
New  York  Life  Insurance  Company.  From 
a  judgment  In  favor  of  plaintiff,  defendant 
appeals.     AfiSrmed. 

Granger  &  Helfner,  for  appellant  Shank 
&  Smith,  for  respondent 

DUNBAR,  J.  This  is  an  action  brought 
by  the  respondent  to  recover  from  the  ap- 
pellant a  certain  premium  upon  a  policy  of 
life  insurance,  which  premium  was  paid  by 
the  respondent  to  the  appellant.  The  amend- 
ed complaint  alleges  that  the  defendant 
by  its  duly  authorized  agent,  solicited  the 
plaintiff  to  buy  life  insurance  in  the  said 
defendant  company,  and,  to  induce  plain- 
tiff to  do  so,  then  and  there  stated  and 
represented  that  for  an  annual  premium 
of  J251.40,  to  be  paid  in  advance,  the  com- 
pany would  issue  a  policy  upon  the  plain- 
tiff's life,  under  which  policy  the  plaintiff 
could  borrow— assigning  the  policy  as  se- 
curity—the sum  of  $490,  upon  the  payment 
of  two  annual  premiums,  and  that  the  agent 
further  stated  and  promised  that  if  the 
policy,  when  Issued,  should  not  be  as  rep- 
resented, plaintiff  might,  at  his  option,  re- 
turn the  policy,  and  the  premium  paid  would 
thereupon  be  refunded;  that  the  plaintiff, 
relying  upon  the  said  representations,  and 
believing  the  same  to  be  true,  and  being 
induced  thereby,  and  not  otherwise,  agreed 
with  the  defendant  through  its  said  agent, 
for  such  insurance,  In  the  amount  of  $5,. 
000,  accordingly,  and  thereupon,  at  the  re- 
quest  of  the  said  agent,  paid  to  the  defend- 
ant through  him,  the  sum  of  $251.40,  as  the 
first  annual  premium;  that  thereafter  the 
defendant  issued  and  tendered  to  the  plain* 
tiff,  by  mall,  as  a  compliance  with  the  agree- 
ment made  through  its  said  agent,  a  policy 
upon  which  the  defendant  could  not  loan 
any  sum  whatever  until  three  annual  pre- 
miums had  been  paid,  and  under  which  at 
all  times  the  plaintiff's  net  outlay,  over  and 
above  any  loan  obtainable  by  him  thereon 

f  3.  See  Batoppel,  vol.  1»,  Cent  Dig.  |  300. 
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from  the  defendant  company,  would  be  ma- 
ny times  greater  than  that  represented  and 
stated  to  the  plaintiff  by  the  defendant, 
through  its  said  agent;  that  the  plaintiff  be- 
lieved and  alleged  the  fact  to  be  that  the 
policy  tendered  to  him  was  that  referred  to 
and  contemplated  by  the  defendant,  acting 
through  its  said  agent,  in  its  said  statements 
and  representations  to  the  plaintiff,  but  that 
tlie  said  policy  did  not  accord  with  the  said 
statements  and  representations,  and,  further, 
that  the  said  statements  and  representations 
were  false,  and  were  willfully,  knowingly, 
and  fraudulently  made  with  Intent  to  de- 
ceive and  mislead  the  plaintiff;  that,  upon 
the  receipt  of  the  policy  tendered,  the  plain- 
tiff was  Informed  by  the  defendant  that  the 
defendant  would  not  make  any  loan  upon 
his  policy  until  three  annual  premiums  had 
been  paid,  and  the  plaintiff  forthwith  de- 
clined to  accept  the  policy  offered  to  him, 
and  promptly  returned  the  same  unaccepted 
to  the  defendant  at  Its  home  office,  and  no- 
tified the  defendant  of  his  refusal  to  accept 
the  same,  and  then  and  there  demanded  of 
the  defendant  repayment  of  the  sum  of 
$251.40  paid  by  him  as  aforesaid,  but  that 
the  defendant  failed  and  refused  to  pay  the 
said  sum,  or  any  part  thereof.  Judgment 
was  demanded  for  the  sum  of  $251.40.  The 
answer  denied  that  the  defendant  stated 
and  represented  that  it  would  issue  to  plain- 
tiff a  policy  upon  which  the  plaintiff  could 
borrow  the  sum  of  $490,  or  any  other  sum, 
upon  the  payment  of  two  annual  premiums; 
denied  that  it  had  made  any  agreement  with 
the  plaintiff,  except  that  contained  in  the 
application  and  policy;  and  alleged  affirma- 
tively the  application,  issuance  and  delivery 
of  the  policy;  that  the  agent,  when  solicit- 
ing said  application  from  the  plaintiff,  show- 
ed and  handed  to  the  plaintiff  a  true  and 
correct  sample  policy,  such  as  is  described 
in  the  plaintiff's  application;  that  said  sam- 
ple policy  was  examined  and  read  by  the 
plaintiff  before  he  executed  said  applica- 
tion; and  that  the  policy  so  delivered  by 
the  defendant  to  the  plaintiff  was  execut- 
ed in  accordance  with  the  terms  and  provi- 
sions contained  in  said  sample  copy.  The 
reply  denies  the  reading  of  the  sample  copy, 
but  admits  that  what  was  stated  by  the 
agent  to  be  a  sample  copy  of  the  policy  was 
exhibited  to  him  by  the  agent,  and  consid- 
erable parts  of  the  policy  were  read  to  him 
by  said  agent.  A  Jury  was  waived,  and  the 
cause  was  tried  by  the  conrt.  The  court 
found  tliat  the  soliciting  agent,  for  the  pur- 
pose of  inducing  the  plaintiff  to  take  the  in- 
surance, represented  to  him  that  for  an  an- 
nual premium  of  $251.40,  to  be  paid  in  ad- 
vance, the  company  would  Issue  a  policy  on 
the  plaintiffs  life  In  the  sum  of  $5,000,  un- 
der which  policy  the  plaintiff  could  borrow 
(assigning  the  policy  as  security)  the  sum  of 
$490  upon  the  payment  of  two  annual  pre- 
miums in  the  second  part,  and  that  the  agent 
further  stated  and  iHromised  to  plaintiff  that 


if  the  policy,  when  issued,  should  not  be  as 
represented,  the  plaintiff  might,  at  his  op- 
tion, return  the  policy,  and  the  premium 
paid  thereupon  would  be  refunded;  that  the 
plaintiff  relied  upon  and  believed  these  state- 
ments and  representations,  and  was  thereby 
Induced  to,  and  did,  make  application  as  so- 
licited by  the  said  agent,  and,  at  his  request, 
paid  to  the  defendant,  through  him,  the  sum 
of  $251.40,  as  a  first  annual  premium;  that 
thereafter  the  company  sent  the  policy  to 
the  plaintiff,  under  which  policy  the  defend- 
ant would  not  loan  the  sum  of  $490,  or  any 
sum  whatever,  until  three  annual  premiums 
had  been  paid;  and  the  court  found  that 
the  provision  In  the  policy  in  regard  to  the 
payment  was  uncertain  in  meaning,  and 
open  (especially  upon  casual  reading  or  bear- 
ing by  one  not  experienced  in  life  Insurance, 
as  the  plaintiff  was  not)  to  the  cmistructlon 
given  by  the  agent  to  the  plaintiff;  that  the 
statements  and  representations  made  by  the 
agent  were  made  deliberately,  and  either 
falsely  and  fraudulently,  with  intent  to  de- 
ceive the  plaintiff,  or  else  with  a  reckless 
disregard  of  truth  and  fact,  which  the  agent, 
as  such,  was  bound  to  know,  and  to  have 
known;  that,  upon  the  receipt  of  the  poli- 
cy, when  It  was  ascertained  by  the  defend- 
ant that  the  policy  was  not  such  a  policy  as 
he  had  contracted  for,  he,  in  prompt  course, 
returned  it  unaccepted  to  the  defendant  at 
Its  home  office,  accompanied  by  a  written- 
notification  of  his  refusal  to  accept  the  i)ol- 
Icy,  and  by  a  written  demand  for  the  pay- 
ment of  the  sura  of  $251.40;  that  the  defend- 
ant received  and  retained  the  policy,  and  has 
never  returned  or  offered  to  return  it  to  the 
defendant,  and  has  failed  and  refused  to  re- 
pay the  plaintiff  the  sum  of  $251.40,  or  any 
sum  whatever.  From  such  facts  the  court 
concludes  that  the  defendant  was  bound  and 
concluded,  under  the  circumstances  of  this 
case,  by  the  construction  given  to  the  de- 
fendant's policy  by  its  agent,  and  by  the 
plaintiff  In  turn;  that.  In  consequence,  it 
was  the  defendant's  legal  duty  either  to  car- 
ry out  the  contract  as  thus  construed,  or,  up- 
on its  refusal  to  do  so,  to  comply  with  the 
plaintiff's  demand  for  the  payment  of  the 
premium  made  by  him;  that  the  defendant 
was  concluded  from  claiming  Its  policy  was 
in  force  by  receiving  back  the  policy  when 
refused  and  surrendered  by  the  plaintiff, 
without  effort  to  return  the  policy,  or  any 
action  equivalent  thereto;  that  in  conse- 
quence the  plaintiff  was  entitled  to  Judg- 
ment against  the  defendant  for  the  sum  of 
$251.40,  with  interest  from  the  date  of  its 
payment  to  defendant,  and  for  Its  costs  and 
disbursements.  Judgment  was  entered  ac- 
cordingly, and  an  appeal  was  prosecuted. 

It  is  contended  by  the  appellant  that  the 
court  erred  in  i>ermittlng  the  respondent  to 
testify  as  to  what  the  agent  said  In  explana- 
tion of  the  meaning  of  the  loan  clause  print- 
ed In  the  policy;  that  this  testimony  was 
Inadmissible  for  the  reason  that  it  was  en- 
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tlrely  Irrelevant  and  immaterial,  because 
there  is  no  allegation  of  any  kind  or  char- 
acter in  the  complaint  to  the  effect  that  the 
agent  misrepresented  or  misstated  the  mean- 
ing of  any  clause  in  the  sample  policy,  and 
that  the  testimony  -was  therefore  entirely  at 
variance  with  the  allegations  of  the  plead- 
ings; that  It  was  inadmissible  for  the  fur- 
ther reason  that  the  agent  was  a  mere  so- 
liciting agent,  and  was  without  authority  to 
place  a  legal  construction  upon  the  language 
of  the  policy,  the  main  contention  being  that 
the  complaint  sets  out  a  cause  of  action  up- 
on a  contract,  while  the  evidence  fails  to 
show  the  contract  alleged;  that  the  plead- 
ings charged  that  the  Insurance  company, 
through  its  agent,  promised  and  agreed  to 
execute  and  deliver  to  the  respondent  a  pol- 
icy which  should  provide  in  its  terms  that 
tittee  the  payment  of  two  annual  premiums 
the  assured  might  borrow  the  sum  of  $490 
upon  the  security  of  the  policy  alone,  while 
the  respondent's  testimony— conceding  It  to 
be  true — shows  that  the  agent  showed  and 
correctly  read  to  the  respondent  a  true  and 
correct  sample  policy,  and,  in  construing  it, 
stated  to  the  applicant  that  the  language  In 
the  policy  meant  that  the  assured  might, 
after  the  payment  of  two  annual  premiums, 
borrow  $490  upon  the  security  of  the  policy 
alone;  that  this  Is  an  action  upon  a  contract 
to  delivN  a  policy  containing  a  certain  provi- 
sion, whereas  the  proof  of  the  plaintiff- 
conceding  it  to  be  true— shows  that  the  policy 
which  the  company  delivered  was  precisely 
the  same  as  the  sample  policy  which  was  read 
and  shown  to  the  applicant,  and  that,  if  any 
wrong  was  done  him,  it  was  by  the  false  and 
fraudulent  expression  of  an  opinion  by  the 
agent  as  to  the  meaning  of  a  clause  contained 
in  the  policy;  that.  If  the  respondent  is  in  any 
action  entiUed  to  recover  from  the  appellant. 
It  must  be  upon  the  theory  that  appellant's 
agent  expressed  to  the  applicant  a  false  opin- 
ion as  to  the  meaning  of  the  policy;  that 
there  Is  not  In  the  pleadings  a  suggestion  as 
to  any  false  expression  of  opinion  by  the 
agent,  nor  that  the  agent  made  any  expres- 
sion of  opinion;  that  therefore  the  complaint 
alleges  one  state  of  facts,  to  wit,  a  promise 
and  agreement  on  the  part  of  the  agent  to  de- 
liver a  iwlicy  containing  such  provision,  while 
the  testimony  shows  a  different  state  of  facts. 
It  seems  to  us  that  this  criticism  of  the 
complaint  Is  not  Justified  by  the  language 
of  the  complaint  itself.  The  complaint  al- 
leges, in  terms,  that  the  statements  and 
representations  made  by  the  agent  were 
false,  and  willfully,  knowingly,  and  fraudu- 
lently made  with  intent  to  deceive  and  mis- 
lead the  plaintiff,  and  that  the  policy  tender- 
ed to  him  did  not  accord  with  the  said  state- 
ments and  representations.  This  issue  was 
met  squarely  by  paragraph  2  of  the  answer, 
where  It  denied  that  the  defendant  stated 
and  represented  that  it  would  issue  to  the 
plaintiff  a  policy  upon  which  the  plaintiff 
could  borrow  the  siun  of  ^90,  or  any  other 


sum,  upon  the  payment  of  two  annual  pre- 
miums, and  denied  that  the  defendant  made 
any  agreement  with  the  plaintiff,  except 
that  contained  in  the  application  and  policy 
hereinafter  referred  to.  So  that  the  issues 
made  by  the  pleadings  were  the  Issues  tried 
in  the  cause,  and  the  testimony  adduced  fol- 
lows closely  the  allegations  of  the  complaint. 
The  testimony  is  brief  and  conflicting,  and, 
from  Its  perusal,  we  are  not  Inclined  to  dis- 
turb the  findings  of  fact  made  by  the  trial 
court  As  to  the  objection  that  the  court 
erred  in  permitting  respondent  to  testify  as 
to  what  the  agent  said  in  explanation  of  the 
meaning  of  the  loan  clause  entered  in  the 
policy,  while  we  are  not  prepared,  by  any 
means,  to  say  that  the  testimony  would  not 
have  been  admissible  under  any  circumstan- 
ces, the  record  in  this  case  shows  that  no 
proper  objection  was  made  to  Its  Introduc- 
tion. This  testimony  was  certainly  relevant 
and  material  to  the  main  issue  in  the  case. 
The  only  objection  to  its  admission  that 
could  have  been  urged,  If  any,  was  on  the 
ground  of  a  variance  of  the  terms  of  a  writ- 
ten contract.  It  nowhere  appears  that  the 
court's  attention  was  called  to  an  objection 
for  this  reason,  and  it  Is  due  the  trial  court 
that  its  attention  should  be  called  to  the  spe- 
cific reasons  upon  which  the  challenge  Is 
based.  The  objection  should  alwaj's  state 
the  grounds  thereof,  and  should  present  to 
the  court  the  precise  point  relied  on  by  the 
party  objecting.  In  the  language  of  some  of 
the  decisions,  the  party  must  lay  his  finger 
upon  the  point  of  objection.  8  Enc.  of  PI. 
&  Pr.  p.  23.  The  appellate  court,  in  exam- 
ining the  question  as  to  whether  a  ruling  of 
the  court  below  on  an  objection  to  evidence) 
was  correct  or  not,  will  not  consider  any  oth- 
er grounds  of  objection  to  the  evidence  than 
those  urged  in  the  court  below.  Id.  p.  223. 
And  this  has  been  the  universal  rule  an- 
nounced by  this  court.  When  the  objections 
to  the  Introduction  of  evidence  are  not  defi- 
nite enough  to  call  the  court's  attention  to 
the  real  ground  of  inadmissibility,  the  error 
cannot  be  urged  on  appeal.  Coleman  v. 
Montgomery,  19  Wash.  010,  53  Pac.  1102. 
An  objei-tion  that  transactions  and  conversa- 
tions between  husband  and  wife  were  inad- 
missible in  evidence  on  the  ground  of  being 
incomi^etent,  irrelevant,  and  immaterial  is 
insuflicient  to  afford  ground  on  appeal  to 
urge  the  specific  objection  that  the  matters 
testified  to  were  Inadmissible  as  being  priv- 
ileged commuulcatlons,  which  one  spouse  is 
forbidden  to  divulge  without  the  consent  of 
the  other.  Sackman  v.  Thomas,  24  Wash. 
600,  04  Pac.  819. 

The  assignments  in  appellant's  brief  are 
somewhat  involved,  and  several  assignments 
are  discussed  under  one  bend,  so  that  it  is 
a  little  dilflcult  to  answer  them  seriatim. 
But  the  two  assignments  which  we  have  no- 
ticed constitute  the  main  contention  in  ap- 
pellant's brief — outside  of  the  assignment 
that  the  findings  of  fact  are  not  warranted 
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by  the  evidence,  which  we  have  before  men- 
tioned. It  Is  also  contended  by  the  appel- 
lant that,  because  the  court  fonnd  that  the 
appellant  received  and  retained  the  policy, 
and  never  returned  It  or  offered  to  return 
It,  such  was,  In  effect,  a  finding  upon  which 
the  court  based  an  estoppel  in  Its  third  con- 
clusion of  law;  and  It  is  objected  that  It 
Jb  an  elementary  proposition  of  pleading 
that  an  estoppel  must  be  pleaded,  and  that 
there  1b  no  suggestion,  either  in  the  com- 
plaint oe  in  the  reply,  of  any  facts  indicat- 
ing the  intention  of  the  pleader  to  set  up 
an  eetoppeL  We  think  that  this  finding  of 
the  court  was  immaterial,  under  all  the 
circumstances  of  the  case,  and  that  the  Judg- 
ment of  the  court  would  have  been  warrant- 
ed In  the  absence  of  snch  finding.  But,  in 
addition  to  this,  we  think  that,  while  it  Is, 
no  doubt,  true  that  an  estoppel  should  be 
pleaded,  the  facts  pleaded  were  sufficient  to 
warrant  the  court  In  declaring  an  estoppel. 
It  is  not  necessary  for  the  complaint  to  al- 
lege the  conclusion  that  defendant  is  estop- 
ped. If  the  acts  constituting  the  estoppel  are 
pleaded. 

We  think  no  error  was  committed  by  the 
court  In  the  admission  of  testimony.  In  the 
findings  of  fact,  or  conclusions  of  law,  and 
the  Judgment  is  therefore  affirmed. 

FULLERTON,  O.  J.,  and  HADLBY,  AN- 
DERS, and  MOUNT,  JJ.,  concur. 


CARSON  et  aL  v.  FOGG  et  aL 

(Snpreme  Court  of  Washington.    March  24, 

1904.) 

ATTORNEY  AND  CLIENT— DUTY  OP  ATTORNEY 
—  TERMINATION     OP     RELATION  —  ACQUIRE- 
.    MBNT  OP  ADVERSE  INTEREST— TRUSTS. 

1.  An  attorney  was  employed  to  defend  fore- 
closure of  a  mortgage  on  lots  No8.  1  and  2,  in 
which  both  lots  were  ordered  sold,  and  no  ap- 
peal was  taken.  Subsequently  a  third  person, 
wishing  to  purchase  lot  No.  1,  employed  the 
same  attorney  to  procure  a  good  title  for  him, 
and  gave  him  about  $1,000  more  than  the  total 
amount  required  to  redeem  both  lots.  The  at- 
torney purchased  the  certificate  of  sale,  gave 
the  mortgagors  $500,  securing  quitclaim  deeds 
from  them  for  lot  No.  1,  transferred  so  much 
of  the  certificate  of  sale  to  the  third  party  as 
related  to  lot  No.  1,  and  then  claimed  to  hold 
lot  No.  2  for  himself,  subject  only  to  the  mort- 
gagor's right  to  redeem  by  paying  the  entire 
amount  of  the  mortgage.  Belft,  that  the  rela- 
tion of  attorney  and  client  first  existing  be- 
tween the  mortgagor  and  attorney  did  not  ter- 
minate with  the  foreclosure  sale,  so  as  to  per- 
mit the  attorney  to  make  a  gain  from  the  same 
subject-matter,  and  he  h^d  lot  No.  2  in  trust 
for  the  clieut. 

2.  In  effecting  the  second  sale  the  attorney 
expended  about  ^500  for  brokers'  fees,  abstract 
of  title,  etc.  IIis  agreement  for  compensation 
entitled  him  to  one-half  the  value  of  all  prop- 
erty saved  from  foreclosure.  Held,  that  he  was 
entitled  to  a  decree  for  the  undivided  one-half 
of  lot  No.  2,  and  a  charge  on  the  mortgagor's 
one-half  thereof  for  one-half  the  amount  paid 
by  him  to  the  morts-isor. 


H  1.  See  Attorney  ana  Client,  vol.  6,  Cent  Dig.  { 
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Appeal  from  Superior  Court,  Pierce  Coun- 
ty;  Thad.  Huston,  Judge. 

Bill  by  Ambrose  Carson  and  others  against 
George  W.  Fogg  and  others.  From  a  decree 
for  defendants,  plaintiffs  appeal.    Reversed. 

Govnor  Teats,  B.  W.  Taylor,  and  R.  H. 
Lund,  for  appellants.  George  W.  Fogg,  for 
respondents. 

HADLEY,  J.  Appellants  brought  this  ac- 
tion to  quiet  title  to  certain'  lots  of  laud  in 
the  city  of  Tacoma.  It  is  alleged  that  the 
appellants  are  the  sole  surviving  heirs  of 
John  Carson,  deceased,  to  whom  the  said 
real  estate  belonged  in  his  lifetime,  and  that 
as  such  heirs  they  succeeded  to  ownership  of 
the  lots.  It  is  also  averred  that  each  of  the 
defendants  in  the  action  unjustly  pretends 
to  have  some  claim  or  interest  In  the  proper- 
ty. The  only  defendant  who  joined  issue 
•with  the  complaint  was  George  W.  Fogg. 
He  answered,  admitting  that  he  claims  an 
interest  in  the  land,  but  denying  that  such 
claim  is  unjustly  made.  He  further  answer- 
ed affirmatively  that  in  May,  1901,  his  code- 
fendant,  the  Settlement  Company,  instituted 
an  action  against  the  plaintiffs  to  foreclose 
a  certain  mortgage  upon  the  lots  in  question 
and  others,  which  mortgage  was  made  by  the 
plaintiffs'  said  father  In  his  lifetime;  that  the 
plaintiffs  in  this  action  appeared  as  defend- 
ants in  said  foreclosure  action,  answered  the 
complaint,  and  made  defense  thereto;  that 
the  plaintiff  In  the  foreclosure  action  recov- 
ered a  judgment,  and  the  mortgaged  lands 
were  ordered  sold  under  decree  of  foreclo- 
sure; that  the  same  were  sold  under  the  or- 
der of  sale,  and  were  bid  in  by  the  plaintiff 
in  that  action,  said  Settlement  Company;  that 
thereafter,  by  assignment,  one  Joshua  Pierce 
became  the  owner  of  the  certificate  of  sale, 
and  that  the  same  was  by  him  duly  sold  and 
assigned  to  Mr.  Fogg,  the  answering  defend- 
ant; that  said  Fogg  assigned  the  certificate 
to  his  codefendant  F.  S.  Pratt  but  that  after- 
wards, inasmuch  as  it  was  intended  to  sell 
and  assign  to  said  Pratt  only  so  much  of  the 
interest  in  said  certificate  as  covered  and  in- 
cluded three  lots  in  block  1,302,  mentioned 
therein,  the  said  Pratt  assigned  to  said  Fogg 
so  much  of  the  certificate  as  related  to  the 
two  lots  in  question  in  this  action;  that  said 
Fogg  Is  now  the  owner  and  holder  of  so  much 
of  said  certificate  as  covers  and  relates  to 
lots  14  and  15,  block  709;  that  his  said  hold- 
ing is  subject  to  the  plaintiffs'  right  of  re- 
demption, and  constitutes  the  claim  which 
they  allege  is  unjustly  asserted.  The  re- 
ply denies  the  averments  of  the  affirmative 
answer.  The  cause  was  tried  before  the 
court  without  a  Jury,  and  a  decree  was  ren- 
dered in  favor  of  the  defendant  E'ogg.  The 
plaintiffs  have  appealed. 

The  proofs  show  that  the  plaintiffs  in  this 
action,  when  they  were  defendants  in  said 
foreclosure  cause,  employed  H.  F.  Norria  aa 
their  attorney  to  make  defense  for  them  la 
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that  action,  and  that  they  authorized  him  to 
associate  with  him  for  his  assistants  In  the 
defense  any  other  attorneys  whom  he  chose 
to  select.  A  written  memorandnm  to  the 
above  effect  was  signed  by  all  the  said  de- 
fendants in  the  foreclosure  action,  the  plain- 
tiffs here.  On  the  same  day  the  following 
further  written  memorandnm  was  signed  by 
three  of  said  defendants,  now  three  of  the 
plaintiffs  here.  The  fourth  does  not,  how* 
ever,  diq>tite  the  correctness  of  the  terms  of 
the  memorandum,  but  acquiesces  therein.  It 
is  as  follows:  "We  hereby  stipulate  and 
agree  that  we  will  pay  to  Mr.  Homer  F. 
Norrls,  our  attorney  at  law,  and  to  whomso- 
ever be  shall  associate  with  him  in  the  man- 
agement of  said  cause,  a  sum  equal  to  one- 
half  of  the  value  of  whatever  may  be  saved, 
had,  received  or  recovered  to  or  for  us  In  or 
growing  out  of  the  matter  and  cause  known 
as  the  'Settlement  Company,  a  corporation. 
Plaintiff,  vs.  Frank  A.  Carson,  Ambrose  Car- 
son. Nellie  I.  Hadlock  and  Hattie  S.  Adams, 
Defendants,'  the  same  being  cause  No.  18,- 
701,  on  the  docket  of  the  Superior  Court, 
Pierce  Comity,  Washington,  as  compensa- 
tion for  their  services  as  our  attorneys  In 
said  cause."  The  proof  further  shows  that 
said  Norris  employed  the  respondent  Fogg  as 
his  assistant  In  pursuance  of  the  above  writ- 
ten terms,  and  that  the  two  acted  as  attor- 
neys of  said  defendants  in  making  their  de- 
fense to  the  foreclosure  action.  The  services 
of  respondent  were  therefore  rendered  under 
the  terms  of  said  memorandum  of  agreement 
Xo  appeal  was  taken  from  the  foreclosure 
decree.  The  defendants  therein,  the  plain- 
tiffs here,  understood  tliat  an  appeal  would 
bo  taken,  but  their  said  attorneys  stated  to 
them  that  they  did  not  see  their  way  clear  to 
appeal.  Thereafter  Mr.  Pratt,  one  of  the  de- 
fendants here,  desired  to  purchase  three  of 
the  five  lots  Included  In  said  foreclosure  de- 
cree. The  services  of  respondent  Fogg  were 
sought  to  aid  In  procuring  a  good  title  to  the 
three  lots,  and  he  undertook  to  do  so.  The 
purchaser  was  willing  to  pay  $8,300  for  good 
title  to  the  three  lots.  Said  sum  was  over 
!!sSOO  In  excess  of  the  total  amount  required 
to  redeem  all  the  lots  from  the  said  sheriff's 
Rjile.  The  purchaser  required  a  quitelalUHloed 
from  appellants  for  the  tliree  lots  as  a  re- 
lease of  their  right  to  redeem.  Appellants 
say  respondent  told  them  he  could  effect  a 
sale  of  the  three  lots  for  $1,000  in  escoiw  of 
the  amount  called  for  by  the  certificate  of 
sale,  and  that  $500  would  be  for  them  and 
.*r>00  for  respondent,  thus  leaving  the  other 
two  lots  free  from  any  lien.  Respondent, 
upon  the  other  hand,  says  that  he  simply  told 
them  lie  could  get  them  $500  for  a  quitclaim 
deed  to  the  three  lots.  In  any  event,  the 
-inltclalm  was  made  by  appellants,  the  $8,- 
300  was  paid  by  the  purchaser,  and  $500  to 
appellants.  The  certificate  of  sale  was  trans- 
ferred In  such  a  manner,  as  aforesaid,  that 
respondent  Fogg  became  the  assignee  of  so 
much  thereof  as  relates  to  said  lots  14  and 
16  P.— 8 


16,  block  700.  TheV'eafter  respondent  In- 
formed appellants  that  he  was  the  owner  of 
the  certificate  of  purchase,  and  that  the  nec- 
essary amount  to  redeem  6aid  two  lots  was 
the  full  amount  of  the  judgment,  with  inter- 
est and  costs. 

Bespondent's  position  seems  to  be  that  he 
himself  purchased  the  whole  of  the  c^tlfl- 
cate  from  its  then  holder;  that  he  has  trans- 
ferred so  much  thereof  as  relates  to  the  three 
lots,  but  retains  the  ownership  as  to  the  two; 
that  appellants,  having  for  a  consideration 
quitclaimed  as  to  the  three  lots,  cannot  re- 
deem as  to  them,  and  If  they  wish  to  redeem 
the  other  two  they  must  pay  the  full  amount 
of  the  judgment  in  order  to  release  them 
from  the  lien.  It  is  furthermore  respond- 
ent's position  that  the  relation  of  attorney 
and  client  ceased  between  him  ai>d  appel- 
lants with  the  close  of  the  foreclosure  case, 
and  that  he  was  thereafter  as  free  to  traffic 
In  said  lands  as  though  that  relation  had  nev- 
er existed.  It  is  the  rule,  however,  that,  even 
when  the  employment  of  an  attorney  is  un- 
der an  ordinary  contract,  If  he  shall  buy  in 
an  outstanding  title  adverse  to  the  title  of 
his  client  concerning  which  he  has  been 
consulted  and  employed  as  counsel,  he  buys 
it  In  trust  for  his  client  If  the  latter  shall 
elect  to  take  It  TliIs  is  true,  even  though 
the  purchase  Is  made  after  the  actual  relation 
of  attorney  and  client  has  been  terminated, 
for  the  reason  that  Information  acquired 
while  that  relation  exists  cannot  thereafter 
be  used  by  the  attorney  against  his  client. 
Eoff  V.  Irvine  (Mo.)  18  S.  W.  907,  32  Am.  St 
Rep.  609;  Smith  v.  Brotherllne,  62  Pa.  461; 
Davis  V.  Smith,  43  Vt.  2(59;  Trice  v.  Com- 
stock,  121  Fed.  620,  57  C.  C.  A.  046,  61  L.  R. 
A.  176;  Henry  v.  Ratman,  04  Am.  Dec.  703. 
In  Trice  v.  Comstock,  121  Fed.,  the  court  at 
page  G25,  57  C.  C.  A.,  page  G.'il,  61  L.  R.  .A. 
176,  observed:  "Xor  is  It  any  defense  to  tlie 
suit  to  enforce  this  trust  that  the  agency  had 
terminated  before  the  confidence  was  violated. 
The  duty  of  an  attorney  to  be  true  to  his  cli- 
ent, or  of  an  agent  to  be  faithful  to  his  prin- 
cipal, does  not  cense  when  the  emploj-ment 
ends,  and  it  cannot  be  renounced  at  will  by 
the  termination  of  the  relation.  It  is  as 
saerpd  and  inviolable  after  a.i  before  the  ex- 
piration of  its  term."  The  above  authorities, 
and  others  that  might  be  cited,  hold  that  the 
attorney  is,  under  ordinary  circumstances, 
prohibited  from  speculating  against  his  cli- 
ent's interest  in  the  subject-matter  of  the  liti- 
gation, even  after  the  relation  of  attorney 
and  client  has  censed.  If  such  is  the  rule 
under  an  ordinary  contract  of  employment, 
the  necessity  of  its  application  here  Is  cer- 
tainly emphasized  because  of  the  peculiar  and 
specific  terms  of  the  contract  of  employment. 
By  reference  to  its  terms  as  set  out  above, 
it  will  be  observed  that  client  and  attorney 
are  to  share  in  the  "value  of  whatever  may 
be  saved,  had,  received,  or  recovered."  The 
terms  of  that  contract  necessarily  extend  be- 
yond the  time  of  actual  litigation,  and  con- 
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tinue  the  relation  of  attorney  and  client  until 
such  time  as  all  lands  or  monej-s  saved  from 
the  subject-matter  of  the  litigation  have  been 
Anally  distributed  between  the  two.  The 
contract  contemplated  a  fiduciary  relation, 
which  should  in  trust  iarefuliy  account  for 
everything  of  value  not  required  to  discharge 
the  mortgage  obligation,  its  attendant  costs, 
and  necessary  expenses  of  the  trust  itself. 

Respondent  has  been  misled  by  the  view 
that  he  was  no  longer  an  attorney  in  the 
premises.  In  his  brief  he  frankly  says  that, 
if  he  was  in  error,  he  will  gladly  submit  him- 
self to  the  judgment  of  the  court,  "not  being 
willing  to  profit  in  any  manner  through  any 
act  that  may  be  thought  to  be  of  question- 
able professional  propriety."  We  must  there- 
fore determine  what  relief  shall  be  granted 
in  tlie  premises.  It  is  clear  from  what  has 
been  said  that  there  has  already  come  into 
what  we  have  called  "the  trust"  between  at- 
torney and  client  |8,300  In  money  and  the 
two  lots  frequently  mentioned  above.  The 
money  was  received  by  respondent,  and  the 
court  found  that  he  paid  upon  the  mortgage 
indebtedness  $7,454.60,  $300  to  one  Balk- 
will  for  ser^-lces  as  a  broker,  $500  to  tliese  ap- 
pellants, and  $35.29  to  an  abstract  of  title 
company.  The  above  Items  make  a  total  paid 
out  of  $8,289.80,  and  leave  a  balance  of  $10.11 
cash  in  respondent's  hands.  Appellants  dis- 
pute the  correctness  of  the  items  as  to  bro- 
ker's services  and  abstract  fee.  We  shall  not 
undertake  to  say,  however,  that  those  ex- 
I>endltures  may  not  have  been  necessary  in 
l)ehalf  of  the  trust  In  order  to  effect  the  sale 
which  was  made  and  the  consequent  advan- 
tageous results.  From  the  finding  of  the 
court  the  money  was  at  least  paid  out  by  re- 
sjjondent,  and  he  has  received  no  benefit 
therefrom  other  than  what  may  have  result- 
ed as  benefit  to  the  trust.  Thus  the  respec- 
tive parties  to  tl»e  trust  now  hold  as  fol- 
lows: Apitellnnts,  as  the  clients  upon  the  one 
hand,  $.''>00  in  cash,  and  respondent,  for  the 
attorneys  upon  the  other,  $10.11  in  cash  and 
the  certificate  of  sale  for  the  two  lots.  An 
equal  division  of  value  should  be  effected,  and 
such  a  decree  rendered  as  will  quiet  the  title 
of  appellants  to  the  undivided  one  half  of 
said  two  lots,  and  of  respondent  to  the  other 
undivided  half.  The  total  net  cash  in  the 
hands  of  the  trust  is  $510.11.  One-half  there- 
of, to  which  resix)iideiit  is  entitled,  is  $2.V>.05. 
Since  he  has  received  $10.11,  the  balance  due 
him  is  $244.94.  The  decree  should  provide 
tliat  appellants'  interest  in  the  land  is  sub- 
ject to  a  charge  of  said  last-named  sum  in  fa- 
vor of  respondent,  with  legal  interest  there- 
on from  tlie  date  of  the  decree,  and  that  the 
property  shall  remain  subject  to  said  charge 
as  a  lien  until  it  shall  be  paid,  or  until  the 
affairs  of  the  trust  sliall  be  mutually  set- 
tled: provided,  however,  that,  if  the  amount 
shall  not  be  paid  by  settlement  of  the  af- 
fairs of  the  trust,  or  otherwise,  within  one 
year  from  date  of  the  decree,  execution  may 
thereafter  issue  against  appellants'  interest 


in  the  land,  and  the  same  may  be  sold  in 
the  manner  of  ordinary  sales  under  execution 
to  satisfy  said  charge. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  trial  court 
to  enter  a  decree  as  above  indicated. 

FULLBRTON,  C.  X,  and  ANDERS,  DUN- 
BAR, and  MOUNT,  JJ.,  concur. 


METZLER  T.  McKENZIB. 
(Supreme  Court  of  Washington.    April  1,  1904.) 

MASTER— DUTIES  OF  MASTER— SAFE  APPLIANCES 

— SCAFFOLDING— NEGLIGENCE  OF  FELLOW 

8BBVANTB— LIABILITY  OF  MASTEB. 

1.  A  master  owes  his  servant  a  positive  duty 
of  furnishing  him  with  reasonably  suitable  and 
safe  appliances  for  doing  his  work,  and  of  pro- 
viding a  reasonably  safe  place  in  which  to  work, 
and  he  cannot  be  excused  from  the  performance 
of  this  duty  by  intrusting  it  to  another,  charged 
with  the  duty  to  make  performance,  but  who 
neglects  to  discbarge  such  duty. 

2.  Where  a  master  furnishes  his  servant  with 
adequate  appliances  and  a  safe  place  to  work, 
exercises  reasonable  care  to  keep  such  machinery 
and  place  in  proper  repair,  and  provides  com- 
petent fellow  servants,  he  is  not  responsible  to 
one  servant  for  the  negligence  of  apother  serv- 
ant in  the  management  of  the  machinery,  but 
injury  through  such  negligence  is  a  risk  incident 
to  the  employment. 

3.  One  whom  a  foreman  directs  to  build  a 
scaffold  for  other  servants  to  work  on  is  not, 
while  engaged  in  the  work  of  construction,  a 
vice  principal. 

4.  Where  competent  men  are  employed  to 
work  upon  a  structure  on  which  scaffolding  to 
support  the  workmen  is  required,  and  the  mas- 
ter furnishes  the  materials,  and  the  servants 
constnict  or  adjust  the  scaffolding,  the  master 
is  not  liable  to  one  of  the  servants  for  the  care- 
less act  of  another  servant  done  in  the  con- 
struction, adjustment,  or  maintenance  of  the 
scaffold. 

Appeal  from  Superior  Court,  Snohomisli 
County;  John  C.  Denney,  Judge. 

Action  by  Joseph  Metzler  against  George 
McKenzIe.  From  a  judgment  of  nonsuit, 
plaintiff  appeals.    Affirmed. 

John  Tobin  and  Brownell  &  Coleman,  for 
appellant  Wilshire  &  Kenaga,  for  respond- 
ent. 

PER  CURIAM.  Action  brought  by  Jo- 
seph Metzler,  plaintiff,  against  George  Mc- 
KenzIe, defendant,  In  the  superior  court  of 
Snohomish  county,  to  recover  compeusatioii 
for  pei'sonal  injuries.  Plaintiff  was  non- 
suited at  the  trial,  and  appeals. 

The  only  assignment  of  error  is  the  grant- 
ing of  the  nonsuit  by  the  trial  court.  Appel- 
lant received  the  injuries  of  which  he  com- 
plained on  or  about  the  20th  day  of  Septem- 
ber, 1901,  while  he  was  employed  by  the  re- 
spondent as  a  carpenter  in  the  construction 
of  a  brick  building  in  the  city  of  Everett. 
Benjamin  Thomas  was  the  foreman  of  the 
carpenter  work  on  this  structure.     Thomas 

*[  4.  See  Master  and  Servant,  voL  U,  Cent.  Dig.  I 
3»7. 
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employed  appellant,  and  had  the  authority 
to  employ  and  discharge  men  In  that  line  of 
work.  This  building  had  progressed  at  the 
time  of  the  accident  to  the  laying  of  the 
Jolata  Just  beneath  the  roof  at  the  top  of 
tbe  third  story.  To  hold  these  Joists  in  posi- 
tion a  piece  of  wood  called  "bridging"  Is 
nailed  thereto,  extending  from  tbe  top  of  one 
joist  to  the  bottom  of  the  next  In  order  to 
nail  on  the  bottom  part  of  this  bridging,  it 
'was  necessary  to  build  a  scafToId  on  iwhlch 
the  carpenters  could  stand  while  at  work. 
This  bridging  Is  sawed  at  a  proper  angle  at 
each  end.  In  order  that  It  may  be  nailed 
against  the  Joists.  The  sawing  was  done  in 
what  Is  called  a  '^itre  box,"  which  Is  a 
rough  three-sided  box,  without  top  or  ends. 
Into  the  two  upright  sides  of  which  silts  are 
•awed  at  tbe  proper  angle.  The  piece  of 
bridging  la  laid  In  the  box,  and  the  work- 
man saws  It  through  these  slits  to  give  It 
the  proper  angle.  The  continuous  sawing  of 
bridging  has  the  effect  of  making  a  saw  cut 
into  the  bottom  of  the  box.  It  appeared 
from  the  testimony  produced  in  appellant's 
behalf  that  on  the  afternoon  of  the  day  of 
the  accident  appellant  and  O.  O.  Kiehl,  a  fel- 
low carpenter,  were  at  work  on  the  tc^  of 
the  roof  Joists  of  the  building  in  question, 
■when  Foreman  Thomas  came  up  where  the 
carpenters  were  at  work  and  gave  them  di- 
rections for  their  further  work.  Mr.  Kiehl 
testified  on  this  branch  of  the  case  as  fol- 
lows: "Q.  What  did  he  tell  you?  A.  Well, 
-we  was  getting  near  the  end  of  that  work, 
and  he  says  for  a  couple  of  us  to  go  down 
and  build  a  staging  and  finish  nailing  the 
bridging,  and  the  rest  could  go  down  on  the 
other  floor;  and  I  said,  'Will  I  go  down  and 
build  the  staging?*  and  he  says,  'Yes';  so  I 
started  down  and  went  to  building  the  stag- 
ing. Q.  Who  went  with  you?  A.  Nobody. 
Q.  Who  helped  you  In  building  that  staging? 
A.  Well,  Van  Bergen  was  piling  up  some 
planks,  and  pulling  them  up  from  below,  and 
be  handed  up  some  planks  to  me.  Q.  He 
banded  you  the  material,  did  he?  A.  Yes, 
sir.  Q.  Did  you  do  the  entire  construction 
woik  yourself?  A.  I  did.  Q.  Explain  to  the 
jury  Ju8t  ho>w  you  built  the  staging?  A. 
Well,  the  staging  was  built  along  In  the  front 
part  of  the  room.  •  •  •  There  Is  a  parti- 
tion running  over  here,  the  Joists  nmning  up 
and  down,  and  I  nailed  the  plank  on  the 
Joists,  and  let  the  other  end  go  over  on  a 
part  of  the  window  like  that,  and  after  I  bad 
tbat  done  I  took  some  planks  and  laid  them 
across  the  braces  for  us  to  walk  on  to  nail 
tbe  bridging  In  the  Joists  oyerhead."  Wit- 
ness further  said  that  those  planks  were 
about  eight  feet  from  the  floor,  that  the  ceil- 
ing at  that  place  was  fourteen  feet  high,  and 
could  be  reached  easily  from  the  idanka. 
Foreman  Thomas  was  on  the  third  floor 
wbem  EUdil  commenced  to  build  this  scaffold, 
but  gave  no  directions  as  to  details.  The 
material  used  in  its  construction  was  taken 
by  Van  Bergen  from  a  pile  of  lumber  and 


handed  to  Kiehl  afl  be  needed  It  In  this  pile 
there  was  a  plank  which  had  once  been  used 
for  tbe  bottom  of  a  mitre  box,  and  was  saw- 
ed nearly  halfway  in  twa  As  this  plank  was 
laid  In  the  pile,  the  satw  cut  was  down,  and 
Van  Bergen,  without  noticing  the  cut,  rais- 
ed and  handed  the  plank  to  Kiehl,  who  laid 
It  on  the  crosspieces  with  the  cut  on  the  un- 
der side.  Kiehl  and  Van  Bergen  knew  noth- 
ing of  this  cut  before  the  time  of  the  acci- 
dent Both  were  Inspecting  planks  for 
knots,  but  not  for  saw  cuts,  and  found  the 
plank  with  the  cut  particularly  free  from 
knots.  In  appearance  tbe  plank  was  new, 
like  the  rest  of  the  lumber  that  had  come 
from  the  mill  with  the  general  bill  of  lumber 
used  in  the  building.  There  were  other 
sound  planks  in  the  pile  which  could  have 
been  used  In  Its  place.  Appellant  In  his 
brief  admits  that  "Kiehl  and  Van  Bergen 
were  competent  m«i  In  their  respectlTe  posi- 
tions." 

Appelant  MetEler  testified  that  It  Is  cus- 
tomary for  carpenters  to  put  up  temporary 
staging  while  engaged  at  work  on  buildings. 
The  testimony  also  showed  that  Thomas  was 
a  competent  foreman;  that  he  was  not  pres- 
ent when  the  planks  were  handed  up;  that 
Metzler,  having  finished  the  Job  on  the  loof, 
weut  to  Foreman  Thomas^  who  was  then  on 
the  floor  of  tbe  third  story,  for  orders. 
Thomas  told  him  to  go  and  help  Kiehl  nail 
the  bridging.  Metzler  went  upon  the  roof, 
procured  his  hammer,  walked  over  tbe  roof 
Joists  to  a  place  Just  above  the  scaffold,  and 
swung  himself  down  to  the  floor  of  the  scaf- 
fold at  the  weitt  end.  Metzler  started  nail- 
ing from  the  west  moving  as  he  worked  to- 
wards the  east  end  of  the  building.  Kiehl 
was  working  from  tbe  opposite  direction  to- 
wards Metzler.  It  so  happened  that  these 
parties  met  on  this  plank  with  the  saw  cut 
on  its  underside.  At  the  time  of  the  accident 
Metzler  was  reaching  up  In  the  act  of  driv- 
ing a  nail.  When  Kiehl  moved  towards  blm, 
the  plank  brtAe  suddenly  at  the  place  of  the 
cut  throwing  both  men  to  the  floor.  Kiehl 
escaped  unhurt  hut  appellant's  wrist  was 
broken,  and  he  sustained  other  Injuries.  It 
is  not  pretended  that  req;K>ndent  or  his  fore- 
man, Thomas,  had  any  knowledge  as  to  the 
saw  cut  in  this  plank.  Appellant  at  the  time 
of  this  accident  had  been  working  on  the 
building  in  question  over  one  month.  He 
swore  that  he  did  not  know  of  the  cut  In  this 
plank  when  he  stepped  onto  this  scaffold. 

This  court  has  by  repeated  decisions  afiSrm- 
ed  these  legal  propositions:  (1)  That  it  is  a 
posltlTe  duty  which  the  master  owes  to  his 
employ^  to  furnish  such  employe  with  rea- 
sonably suitable  and  safe  machinery,  means, 
and  appliances  for  doing  the  work  which  the 
servant  Is  employed  to  do,  and  to  provide 
him  a  reasonably  safe  place  In  which  to 
work;  that  this  duty  being  one  whidi  the 
master  Is  posltlTely  bound  to  perform  in  the 
flrst  instance,  he  cannot  be  excused  from  Its 
performance  by  intrusting  It  to  another  char- 
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ged  with  the  dnty  to  make  performance  for 
him.  but  who  neglects  to  discbarge  that  duty. 

(2)  If  the  master  furnishes  bis  employ^  >wlth 
'  adequate  machinery,  means,  and  appliances, 

and  a  safe  place  for  the  performance  of  his 
work,  exercise  reasonable  care  in  keeping 
them  in  order  and  proper  repair,  and  pro- 
I'ides  competent  fellow  servants,  then  the 
master  is  not  responsible  to  one  servant  for 
the  negligence  of  another  servant  In  the  man- 
agement and  use  of  the  machinery  and  ap- 
pliances furnished  for  perfoiining  his  work. 

(3)  If,  then,  one  servant  shall  be  injured 
through  the  negligence  of  a  fellow  servant 
while  at  woiii:  In  the  line  of  his  employment, 
this  Is  considered  a  risk  Incident  to  the  em- 
ployment, and  the  master  is  not  liable.  Many 
Illustrations  of  the  application  of  these  prin- 
ciples of  law  are  furnished  by  the  decisions. 
The  following  are  some  of  the  decisions  by 
this  court  bearing  on  these  propositions  of 
law,  which  may  be  cited  in  this  connection: 
McDonough  v.  Great  Northern  Ry.  Co.,  15 
Wash.  244,  46  Pac.  334;  Johnson  v.  Belling- 
ham  Bay  Imp.  Co.,  13  Wash.  455,  43  Pac. 
.370;  Allend  v.  Spokane  Falls  &  N.  Ky.  Co., 
21  Wash.  324,  58  Pac.  244;  Shannon  v.  Con- 
solidated, etc.,  Mining  Co.,  24  Wash.  119,  64 
Pac.  109;  Hammarberg  v.  St  Paul,  etc.. 
Lumber  Co.,  19  Wash.  537,  53  Pac.  727; 
Towle  V.  Stlmson  Mill  Company  (Wash.)  74 
Pac.  471. 

The  question  for  the  consideration  of  this 
court  is,  how  do  these  principles  of  law  af- 
fect the  main  issue  raised  upon  this  record? 
The  counsel  for  appellant  contend  tliat  the 
case  at  bar  falls  within  the  reason  of  the  rule 
announced  In  Johnson  v.  Bellingbam  Ba.v 
Imp.  Co.,  supra.  We  fall  to  discover  the  an- 
alogy. This  court  there  held  that  the  mas- 
ter was  liable  to  the  servant  for  Injuries  sus- 
tained by  reason  of  the  breaking  of  a  rotten 
plank  in  the  master's  wharf,  over  which  the 
servant  was  required  to  wheel  heavy  trucks. 
It  appeared  that  the  master  had  knowledge 
of  such  defect  two  days  prior  to  the  accident. 
The  record  In  the  present  controversy  fails  to 
disclose  that  respondent,  Thomas  the  fore- 
man, Kiehl  the  fellow  carpenter  with  appel- 
lant, or  Van  Bergen  the  helper,  before  or  at 
the  time  of  the  accident  knew  of  the  condi- 
tion of  the  plank  In  question  which  caused 
the  injuries  for  which  appellant  seeks  to  re- 
cover damages  in  this  action.  The  appellant 
argues  that  Inasmuch  as  the  foreman,  Thom- 
as, bad  directed  Kiehl  to  go  and  build  the 
scaffold,  the  latter  was  not,  while  engaged 
In  the  work  of  construction,  a  fellow  servant, 
but  a  vice  principal.  We  have  carefully  ex- 
amined the  authorities  cited  by  appellant  In 
support  of  such  contention,  and,  after  mak- 
ing an  extended  research  with  reference  to 
the  rules  of  law  applicable  to  the  facts  of 
this  controversy,  we  are  impelled  to  the  con- 
clusion that  appellant's  position  in  this  re- 
spect is  untenable. 

His  counsel  urge  that  the  case  of  Kansas 
City  Car  &  Foundry  Company  t.  Sawyer 


(Kan.  App.)  53  Pac.  91,  Is  substantially  on  all 
fours  with  the  case  at  bar.  The  decision  (n 
that  case  was  by  an  Intermediate  appellate 
court  In  the  state  of  Kansas.  Plaintiff,  Saw- 
yer, while  in  the  employ  of  the  Car  &  Foun- 
dry Company  as  a  carpenter,  was  injured  by 
the  falling  of  a  scaffold,  on  which  he  was 
working.  One  Girard,  the  carpenter  fore- 
man, ordered  Sawyer  to  go  to  work  on  such 
scaffold.  The  following  statement  of  facta 
appears  in  the  body  of  the  opinion  of  the 
court:  "The  Immediate  crew  with  which 
Sawyer  was  working  consisted  of  himself, 
Amett,  W'arnlck,  and  Williams,  all  carpen- 
ters, and  Charles  Chase,  a  laborer.  The  scaf- 
fold consisted  of  braces,  brackets,  and  planks. 
It  does  not  appear  when  or  where  the  brack- 
ets were  constructed.  There  is  some  evidence 
tending  to  show  that  they  were  shipped  from 
Birmingham,  Mo.  The  braces  for  the  scaf- 
fold were  taken  from  a  pile  of  culled  lumber, 
oak  and  maple,  near  the  work,  some  of  which 
was  suitable  for  braces  and  some  not  The 
defect  in  the  construction  of  the  scaffold  was 
a  weak,  cracked,  knotty,  cross-grained  brace, 
which  was  insufllclent  to  hold  up  the  burden 
that  was  necessarily  placed  upon  it  It  ap- 
pears that,  two  or  three  days  before  the  acci- 
dent occurred.  Chase,  at  the  request  of  Gi- 
rard, went  to  this  pile  of  lumber  and  selected 
other  timbers  to  put  in  the  place  of  the  old 
braces  then  in  use,  and  that  he  made  the  se- 
lection of  the  brace  which  broke.  Chase  did 
not  look  to  see  whether  the  timbers  selected 
by  him  for  braces  were  cracked,  cross-grain- 
ed, or  knotty.  However,  he  did  see  cracks 
in  the  timber  that  broke.  The  scaffold  was 
constructed  under  the  direction  of  Girard,  the 
foreman,  in  such  manner  that  It  could  be 
easily  taken  apart,  removed,  and  Joined  to- 
gether. Sawyer  certainly  had  nothing  to  do 
with  constructing  the  brackets,  selecting  the 
plank,  or  selecting  timbers  for  braces;  these 
were  all  under  the  direction  of  the  foreman. 
The  scaffold  was  constructed,  and  a  portion 
of  it  at  least,  was  In  place,  when  Sawyer 
was  directed  to  that  place  toe  work  on  the 
morning  of  the  13th.  Some  of  the  men  who 
constructed  the  scaffold  testified  that  It  was 
sufficient  to  hold  two  persons,  but  was  not 
intended  to  hold  the  weight  which  was  after- 
wards placed  upon  it  The  laborer  who  se- 
lected the  timbers  for  braces  was  certainly 
not  the  most  competent  person  for  that  pur- 
pose. He  did  not  examine  the  lumber  for  the 
purpose  of  ascertaining  whether  It  was 
straight  or  cross-grained,  or  whether  It  had 
knots  or  cracks:  and  yet,  when  some  of  these 
defects  were  discovered,  he  selected  it  and 
permitted  it  to  be  used  without]  making 
known  the  defects  discovered.  •  •  •  Nei- 
ther Sawyer  nor  his  co-laborers  selected  the 
defective  timber.  It  was  selected  by  Chase 
at  the  request  of  the  company's  foreman." 
The  court  held  that  the  company  was  liable. 
We  discover  nothing  in  that  case  to  distin- 
guish It  In  principle  from  any  of  the  author- 
ities above  cited  from  this  court,  particularly 
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the  case  of  Johnson  ▼.  Belllngham  Bay  Imp. 
Co.,  supra.  In  the  action  at  bar,  bad  Foreman 
Thomas  directed  Kiehl  and  Van  Bergen  to 
construct  the  scaffold  In  question  out  of  culled 
material  evidently  defective  for  the  purpose, 
and  appellant,  without  negligence  oa  his  part, 
had  suffered  the  Injuries  of  which  he  now 
complains,  a  different  case  altogether  would 
have  been  presented.  But  in  the  present  con- 
troversy the  record  shows  tliat  there  was 
plenty  of  good  material  out  of  which  this 
scaffold  could  have  been  built;  that  the  de- 
fect in  this  particular  planlc  was  discovered 
by  neither  Kiehl  nor  Van  Bergen,  because 
they  were  looking  for  Icnots,  and  not  tot  saw 
cnts,  in  the  planks  to  be  used  for  the  floor  of 
this  staging.  Though  appellant  Metzler  took 
no  part  in  the  building  of  this  particular 
scaffold,  yet  it  Is  significant  in  this  connec- 
tion that,  according  to  appellant's  testimony, 
It  was  customary  for  carpenters  to  erect 
staging  for  themselves  upon  which  to  work 
as  buildings  progressed,  and  that  this  prac- 
tice was  pursued  with  reference  to  the  build- 
ing in  question  by  the  carpenters  at  work 
thereon. 

The  case  of  Arkerson  t.  Dennlson,  117 
Mass.  407,  and  other  authorities  cited  by  ap- 
pellant, affirm  the  general  doctrine  that 
where  the  master  undertakes  to  construct  a 
scaffold,  or  have  staging  built  under  his 
direct  supervision,  he  Is  liable  for  any  defect 
or  insufficiency  in  the  structure  which  due 
care  on  his  part  would  have  prevented  or 
made  good;  or,  if  the  master  has  or  retains 
charge  of  the  work  himself,  he  is  guilty  of 
negligence  if  defective  appliances  are  fur- 
nished, or  the  structure  is  built  In  an  unsafe 
manner,  though  he  had  employed  suitable 
and  competent  men  to  do  the  work. 

In  the  case  of  Cadden  v.  American  Steel 
Barge  Company,  88  Wis.  409,  60  N.  W.  800, 
the  plaintiff  Cadden,  a  riveter,  was  injured 
while  working  on  a  "whaleback"  ship  by  rea- 
son of  the  improper  and  dangerous  manner  In 
which  the  scaffold  bad  been  suspended  and 
adjusted  for  the  employe  to  work  upon.  The 
scaffold  had  been  supplied  and  adjusted  by 
men  employed  by  defendant  specially  for 
that  purpose.  The  court  decided  that  the 
scaffold  builders  were  not  fellow  servants 
with  plaintiff,  and  that  the  Barge  Company 
was  liable  in  damages  to  plaintiff  for  the  in- 
Jories  sustained.  See,  further,  Sims  v.  Amer- 
ican Steel  Barge  Co.,  56  Minn.  68,  57  N.  W. 
322,  45  Am.  St.  Rep.  451. 

The  following  authorities  affirm  the  propo- 
sition of  law  that  where  the  master  retains  no 
supervision  over  the  erection  of  the  staging, 
and  gives  no  directions  in  regard  to  it,  but 
provides  suitable  materials  therefor,  and  in- 
trusts the  duty  of  its  construction  to  skillful 
workmen,  he  Is  not  liable  to  one  of  the  work- 
men for  injuries  resulting  from  the  falling  of 
the  staging,  though  insufficiently  built.  Roes 
T.  Walker  (Pa.)  21  Atl.  157,  23  Am.  St.  Rep. 
leO;  Burns  v.  Sennett,  99  Cal.  363,  33  Pac. 
816;   Kelley  t.  Norcross,  121  Mass.  508;   Col- 


ton  ▼.  Richards,  123  Mass.  4S4;  Killea  ▼. 
Faxon,  125  Mass.  485;  McCone  t.  Oallagher 
(Sup.)  44  N.  Y.  Supp.  697. 

In  these  cases  last  cited  an  important  dis- 
tinction is  made  as  to  the  doctrine  of  "com- 
mon employment,"  involving  the  liability  and 
nonliability  of  master  to  the  servant  in  given 
Instances.  The  court  in  Fraser  v.  Red  River 
Lumber  Co.,  46  Minn.  237,  47  N.  W.  785,  enun- 
ciates this  distinction  In  forcible  language: 
"An  Important  consideration,  often  overlook- 
ed, is  whether  the  structure,  appliance,  or  In- 
strumentality is  one  which  has  been  fur- 
nished for  the  work  in  which  the  servants  are 
to  be  engaged,  or  whether  the  furnishing  and 
preparation  of  it  is  itself  part  of  the  work 
which  they  are  employed  to  perform.  If  it 
be  the  latter,  then,  as  is  well  settled  by  our 
decisions,  the  master  is  not  liable.  It  is  also 
well  settled  that  the  application  of  this  prop- 
osition Is  not  limited  to  cases  where  the  serv- 
ants are  engaged  in  the  same  department  of 
the  common  service."  In  the  case  at  bar  the 
respondent,  through  his  foreman,  Thomas,  fur- 
nished suitable  and  adequate  materials  and 
competent  co-servants.  He  did  not  undertake 
to  furnish  the  scaffolding  on  which  appellant 
stood  when  Injured,  in  an  adjusted  condition. 
It  was  usual  and  customary  for  the  employes. 
Including  appellant,  while  at  work  on  this 
structure,  to  construct  and  adjust  staging  out 
of  the  materials  provided  by  respondent  It 
is  illogical  to  compare  such  temporary  sta- 
ging with  some  machine  which  is  all  ad- 
justed so  that  its  sufficiency  can  be  ascertain- 
ed before  the  employ^  is  called  upon  to  use  It. 
We  think  that  the  action  at  bar  falls  within 
the  rule  announced  In  the  above  authorities, 
that  where  competent  men  are  employed  to  do 
some  work  on  a  structure  upon  which  scaf- 
folding or  some  other  appliance  to  support 
the  workmen  Is  required,  "the  employer  to 
furnish  the  materials  and  the  employed  to 
construct  or  adjust  the  scaffolding  or  other 
appliance,  the  employer  is  not  liable  to  one  of 
the  employes  for  the  careless  act  of  another 
employe  done  in  the  construction,  adjust- 
ment, or  maintenance  of  the  structure  or  ap- 
pliance." McFarland,  J.,  in  Burns  v.  Sennett, 
supra. 

Therefore  the  conclusion  is  reached  that 
the  judgment  of  the  superior  court  Is  right, 
and  must  be  affirmed. 


WHEELER  V.  PETTYJOHN. 

(Supreme  Court  of  Oklahoma.    March  4,  1004.) 

COMPOSITION— UNDERHAND  AORBKMENTS— 
PUBLIC    POLICY— NOTE— CONSIDERA- 
TION—DURESS. 

1.  Where,  in  the  case  of  a  failing  debtor,  a 
general  composition  is  had  with  creditors,  by 
the  terms  whereof  the  debtor's  liabilities  are  to 
be  settled  for  less  than  the  face  value  of  his 
obligations,  one  creditor  goes  into  a  contract  of 
general  composition  common  to  the  others,  at 

II 1.  See  Compositions  with  Credltoia,  ToL  10,  Cent. 
Dig.  I  87. 
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the  Kflme  time  having  an  underliaud  agreement 
with  the  debtor  to  receive  a  larger  per  cent., 
Kuoh  agreement  is  fraudulent  and  void,  because 
subversive  of  sound  morals  and  public  policy. 

2.  Where,  in  an  attempt  at  composition  among 
creditors,  one  creditor  demands  and  accepts  a 
note  and  mortgage  to  secure  the  amount  coming 
to  him,  over  and  above  the  amount  agreed  upon 
as  the  basis  of  composition,  without  other  or 
further  consideration  than  that  the  same  shall 
represent  an  amount  due  such  creditor  after  a 
composition  has  been  effected,  such  note  and 
mortgage  are  void  for  want  of  consideration; 
and  where,  when  a  composition  has  been  ef- 
fected, a  demand  is  made  upon  tlie  debtor  for  a 
re-execution  of  the  note  and  mortgage,  and  the 
debtor  receives  into  his  hands  such  note  and 
mortgage,  and  destroys  the  same,  refusing  to 
re-execute  it,  and  is  arrested,  charged  with  the 
larceny  of  tlie  same,  and,  to  secure  a  release 
from  such  arrest  and  prosecution,  re-executes 
such  note  and  mortgage,  snch  transaction  gives 
to  the  instrument  no  new  life.  It  was  void  for 
want  of  consideration  when  execute<l,  and 
equally  void  when  re-executed,  and,  in  addition, 
was  void  for  duress  in  securing  its  re-execution. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklaboma  Coun- 
ty;   before  Justice  Burwell. 

Action  by  James  H.  Wheeler  against  Au- 
gustus Pettyjohn.  Judgment  for  defendaot, 
and  plaintiff  brings  error.    AtHrnied. 

J.  H.  Everest,  for  plaintiff  Jn  error.  C. 
Porter  Johnson  and  W.  C.  Reeves,  for  de- 
fendant In  error. 

GILLETTE,  J.  A  voluminous  record  Is 
presented  to  the  court  for  consideration  In 
this  case.  Only  such  questions  as  are  pre- 
sented by  the  plaintiff  In  error  will  be  con- 
sidered. The  facts  sufficiently  appear  in  the 
opinion. 

The  defendant,  Augustus  Pettyjohn,  being 
in  failing  circumstances,  in  the  mouth  of 
February,  1898,  made  an  assignment  of  all 
his  property,  for  the  benefit  of  his  cre<lit- 
ors,  to  one  N.  F.  Gates;  and.  having  sub- 
sequently effected  a  composition  with  all 
his  creditors,  by  the  terms  whereof  his  com- 
mercial creditors  were  to  receive.  In  full 
satisfaction  of  their  demands,  50  cents  on 
the  dollar,  and  the  Bank  of  Commerce  of 
Oklahoma  City  60  cents  on  the  dollar  of  its 
demand  against  him,  he  negotiated  a  loan 
with  one  James  L.  Wilkin  for  funds  with 
which  to  discharge  his  obligations  according 
to  the  terms  of  such  composition,  which 
loan  was  evidenced  by  his  note  in  the  sum 
of  $4,395.30.  His  creditors  having  been  sat- 
isfied in  full  for  a  less  sum  than  that  named 
in  said  note  and  mortgage,  he  demanded  of 
Mr.  Wilkin  a  cancellation  of  said  note  and 
mortgage,  and  a  return  to  his  possession  of 
all  the  property  covered  thereby,  which  de- 
mand being  refused,  he  brought  this  action 
to  recover  the  same,  whereupon  this  plain- 
tiff, .Tames  U.  Wheeler,  filed  In  said  action 
his  petition  of  Intervention,  praying  Judg- 
ment against  the  defendant  In  the  sum  of 
$-154.80  upon  a  certain  promissory  note,  dat- 
ed March  3,  1898,  and  for  the  foreclosure  of 
a  mortgage  given  to  secure  the  same.  The 
defendant,  Pettyjohn,  answered  tliia  petition 


of  intervention,  denying  any  consideration 
for  the  note  and  mortgage  sued  on.  and  al- 
leging that  it  was  obtained  by  duress.  The 
case  proceeded  to  trial  before  the  court  and 
a  Jury  upon  the  issues  framed  by  this  peti- 
tion of  intervention  and  the  answer  thereto. 

From  the  evidence  taken  upon  the  trial  it 
appears  that  the  defendant,  Pettyjohn,  hav- 
ing negotiated  for  this  composition  among  bis 
creditors,  applied  to  the  plaintiff,  as  president 
of  the  Bank  of  Commerce,  for  a  loan  of 
funds  sufficient  to  carry  it  out  This  the 
plaintiff  refused  to  consider,  and  referred  the 
defendant  to  Mr.  Everest,  who  was  attorney 
for  the  bank.  He  thereupon  called  upon  Mr. 
Everest  at  his  office  {>Ir.  Wheeler  at  the 
time  being  present),  when  It  was  agreed,  ac- 
cording to  the  testimony  of  Pettyjohn,  that 
the  plaintiff  should  furnish  him  the  money 
to  effect  the  settlement  with  his  creditors, 
including  (K)  per  cent,  of  tbe  t>ank'8  claim,  in 
consideration  of  wlilch  defendant,  Pettyjohn, 
executed  to  Richard  Avey  his  note  and  mort- 
gage for  $4i>4.80,  lielng  the  40  per  cent  bal- 
ance of  the  bank's  demand.  This  fact  is  es- 
tablished not  only  by  tlie  testimony  of  Mr. 
Pettyjohn,  but  was  found  by  the  Jury  in  an- 
swer to  special  interrogatory  Xo.  5,  which 
reads  us  follows:  "Int.  5.  Did  J.  H.  Everest, 
as  attorney  for  the  Bank  of  Commerce,  or  In- 
tervener herein,  as  president  of  said  bank, 
or  both  of  them,  represent  to  plaintiff,  at  and 
prior  to  the  time  he  executed  the  note  and 
mortgage,  dated  March  3,  1898,  that  said 
bank  would  furnish  the  plaintiff  a  sufficient 
sum  of  money  to  make  the  proposed  settle- 
ment with  Ills  creditors?    Ans.  Yes." 

There  Is  one  other  fact  established  by  tlie 
proof,  and  found  to  exist  by  the  Jury,  that 
must  be  noticed  in  the  determination  of  tlils 
case.  The  commercial  creditors  of  Mr.  Petty- 
Jolin  agreed  to  the  proposed  settlement  upon 
condition  that  the  bank  should  settle  Its  de- 
mands upon  the  payment  of  GO  per  cent 
thereof.  This  was  known  and  understood  by 
the  bank  officials,  Including  Mr.  Wheeler,  the 
plaintiff,  and  Mr.  Everest,  Its  attorney,  at  tlie 
time  of  the  negotiation  between  them  and 
Pettyjohn  for  the  execution  of  this  40  per 
cent,  note  of  March  3,  1S98.  The  negotia- 
tions for  this  note,  which  was  intended  to 
make  full  payment  of  the  bank's  demands, 
were  secretly  entered  into  after  its  exei'u- 
tlon  was  left  In  Mr.  Everest's  office.  The  ac- 
count of  Mr.  Pettyjohn  at  the  hank  was  not 
credited  with  it  In  any  way.  The  note  was 
executed  to  Mr.  Avey,  and  by  him  assigned 
to  Mr.  Wheeler.  Mr.  Pettyjohn  received  no 
consideration  for  this  note  and  mortgage,  and 
none  was  intended,  other  than  a  settlement 
of  Pettyjohn's  Indebtedness  to  the  bank.  It 
was  the  manifest  purpose  of  the  plaintiff, 
Wheeler,  in  this  transaction  to  secure  the 
bank  the  payment  of  lOU  cents  on  the  dol- 
lar of  Its  demands  against  Pettyjohn,  while 
at  the  same  time  his  (Pettyjohn's)  commer- 
cial creditors  should  receive  but  50  per  cent 
of  their  demands,  and  received  the  same  upoa 
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the  belief  and  understanding  that  tbe  bank 
was  receiving  bnt  60  per  cent  The  plaintiff 
and  the  bank  afterwards  falling  and  refus- 
ing to  supply  Pettyjohn  with  funds  neces- 
sary to  liquidate  bis  indebtedness  according 
to  the  terms  of  tbe  agreement  of  composition 
agreed  upon,  Mr.  H.  H.  Howard,  attorney 
for  Mr.  Pettyjohn,  negotiated  with  Mr.  J.  S. 
Wilkin  for  tibe  necessary  funds,  and  Mr. 
Wilkin  -was  secured  therefor  by  a  mortgage 
upon  defendant  Pettyjohn's  property.  Tbe 
40  per  cent,  note  and  mortgage  in  Everest's 
hands  had  not  at  this  time  been  recorded. 
Indeed,  it  was  agreed  at  the  time  of  its  ex- 
ecution that  it  should  not  be,  and  no  publica- 
tion thereof  made  which  would  deter  tbe 
other  credit<Hr8  of  Pettyjohn  from  finally  con- 
summating the  composition.  The  consumma- 
tion of  the  Wilkin  loan,  and  tbe  recording 
of  the  mortgage  given  to  secure  tbe  same, 
took  from  under  tbis  40  per  cent  deal  its 
security.  Out  of  tbe  fimds  supplied  by  Mr. 
Wilkin,  the  creditors  of  Pettyjohn  were  all 
Iiaid  according  to  tbe  terms  of  tbe  composi- 
tion; the  bank  receiving  its  60  per  cent,  up- 
on tbe  receipt  of  which  the  bank  assigned  to 
Mr.  Howard  its  original  evidences  of  debt 
against  Pettyjohn.  After  tbe  execution  of 
the  Wllkln  security,  which  left  the  40  per 
cent,  deal  of  the  bank  substantially  without 
security,  Mr.  Everest  In  belialf  of  the  bank, 
sought  to  renew  with  Pettyjohn  the  security 
for  the  40  per  cent,  claim,  evidenced  by  the 
$454.80  note  of  March  3,  1898,  and  presented 
the  same  to  Pettyjohn,  with  a  request  that 
a  new  mortgage  be  executed.  Mr.  Pettyjohn 
took  the  papers  from  Mr.  Everest  and,  after 
examining  the  same,  destroyed  them,  deny- 
ing their  validity,  and  refusing  to  execute 
others  in  their  stead.  Mr.  Everest  thereupon 
caused  the  aiTest  of  Mr.  Pettyjohn,  charged 
with  the  larceny  of  those  papers,  to  avoid 
which  arrest  and  humiliation  Pettyjohn  final- 
ly consented  to  a  re-execution  of  the  pa- 
r>ers.  and  the  criminal  prosecution  against 
him  was  thereupon  dismissed. 

The  jury  upon  the  trial  of  the  case  found 
for  the  defendant  Pettyjohn,  upon  ail  the 
issues  submitted,  and  the  court  entered  Judg- 
ment thereon,  to  reverse  which  this  proceed- 
ing in  error  is  now  pending. 

I'pon  the  trial  of  the  case,  numerous  ob- 
jections to  the  introduction  of  evidence  were 
made,  and  rulings  had  thereon,  and  excep- 
tions taken  upon  both  sides,  but  none  of 
these  are  now  relied  upon  in  this  court  Nu- 
merous changes  and  amendments  in  tbe 
pleadings  were  also  permitted  and  made  upon 
both  sides  during  tbe  progress  of  the  trial, 
but  of  these,  also,  no  complaint  Is  now  made. 

It  is  contended  on  behalf  of  the  plaintiff 
in  error  tiiat  there  was  no  composition  be- 
tween Pettyjohn  and  his  creditors,  which 
included  the  Bank  of  Commerce;  that  tbe 
Bank  of  Commerce  acted  for  itself  In  set- 
tling its  claim  with  Pettyjohn  at  60  per  cent 
on  tbe  dollar  cash,  and  40  per  cent,  in  the 
note  in  question.     Tbe  very  statement  of 


this  prapositlon  carries  with  it  an  argument 
against  it,  under  the  facts  above  stated. 
The  division  of  the  debt  into  payments  of 
00  per  cent,  cash  and  40  per  cent,  note  and 
mortgage  shows  a  settlement  upon  tbe  lines 
of  tbe  proposed  composition,  and  while  It 
may  be  conceded  that  the  Bank  of  Com- 
merce, or  tbe  plaintiff,  Wheeler,  acting  in 
his  own  name  for  tbe  bank,  might  lawfully 
make  such  arrangement  for  tbe  settlement 
of  its  debts  as  it  saw  fit  and  the  agree- 
ment would  be  binding,  yet,  to  be  binding, 
it  must  be  an  independent  transaction;  and 
tbis  we  understand  to  be  tbe  rule  laid  down 
in  Clarke  v.  White,  12  Pet  178»  9  U.  Ed. 
1046,  to  which  we  are  referred.  There  tbe 
court  states  tbe  following:  "Tbe  rule  cut- 
ting off  underhand  agreements  In  cases  of 
joint  and  general  compositions,  as  a  fraud 
upon  tbe  other  compounding  creditors,  and 
because  such  agreements  are  subversive  of 
sound  morals  and  public  policy,  has  no  ap- 
plication to  a  case  like  the  present  where 
each  creditor  acts  not  only  for  himself,  but 
in  opposition  to  every  other  creditor,  all 
equally  relying  upon  their  vigilance  to  gain 
a  priority,  which,  if  obtained,  each  being  en- 
titled to  have  satisfaction,  tbe  payment  can- 
not be  Questioned."  Tbe  converse  of  this 
proposition  must  be  held  to  l>e  equally  true, 
to  wit,  that  an  underhand  agreement  in  case 
of  joint  and  general  composition  Is  a  fraud 
upon  tlie  otber  compounding  creditors,  and 
this  we  understand  to  be  the  Import  of  tbe 
decision  in  Clarke  v.  White,  supra,  for  there 
the  court  quotes  approvingly  1  Story,  371, 
as  follows:  "If,  upon  failure  of  Insolvency,  one 
creditor  goes  Into  a  contract  of  general  com- 
I)osltion  common  to  the  others,  at  tbe  same 
time  having  an  underhand  agreement  with 
tbe  debtor  to  have  a  larger  per  cent,  such 
agreement  is  fraudulent  and  void,  and  can- 
not be  enforced  against  tbe  debtor,  or  any 
surety  to  it." 

Was  the  plaintiff,  Wheeler,  acting  inde 
pendent  of  the  other  creditors,  and  compo- 
sition by  them  tendered?  He  had  before 
him  the  proposed  composition.  To  reject  it. 
or  demand  full  satisfaction,  either  in  cash  or 
upon  time  payment,  was  bis  privilege,  and 
any  agreement  bad  in  that  manner  would  be 
a  binding  agreement.  But  to  pretend  to  ac- 
cept it,  so  as  to  Induce  the  other  creditors  to 
go  ahead,  and  he  thereby  receive  the  bank's 
eo  per  cent,  and  at  the  same  time  secretly 
demand  and  receive  tbe  obligation  here 
sought  to  tie  enforced,  is  not  acting  inde- 
pendently of  such  otber  creditors,  but  on 
tbe  contrary,  is  a  pretense  of  acting  with 
tliem,  receiving  tbe  cash  benefit  of  the  com- 
position, Willie  secretly  demanding  and  re- 
ceiving security  for  the  payment  of  tbe  bal- 
ance of  their  claim  in  full.  This  Is  the  fraud 
the  law  abhors,  and  will  not  permit  an  en- 
forcement of.  Tbis  exact  question  and  prop- 
osition were  presented  in  the  evidence,  and 
passed  upon  by  the  jury,  on  the  fourth,  sev- 
enth, eighth  and  ninth  special  questions  pri- 
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aented  to  them,  which  are  as  follows:  "Int. 
4.  Was  the  note  and  mortage  executed  by 
plaintiff,  Pettyjohn,  to  Richard  Arey,  at  the 
request  of  intervener,  as  president  of  the 
Bank  of  Commerce,  and  J.  H.  Everest,  its 
attorney,  by  an  agreement  entered  into  be- 
tween said  plaintiff,  said  Bverest,  and  said 
intervener,  taken  by  intervener  and  Everest 
and  retained  for  the  purpose  and  with  the 
Intent  of  concealing  same  from  the  other 
creditors  of  said  plaintiff,  so  that  the  set- 
tlement of  the  original  indebtedness  of  said 
plaintiff  to  the  Bank  of  Commerce  would  ap- 
pear on  the  face  of  it  to  be  settled  In  full 
for  eOX  of  Its  face  value?  Ans.  Yes."  "Int 
7.  Did  the  creditors  of  Pettyjohn,  other  than 
the  bank,  agree  to  take  fifty  cents  on  the  dol- 
lar, and  demand,  as  a  condition  of  that  agree- 
ment, that  the  bank  should  agree  to  take 
sixty  cents  on  the  dollar  of  its  indebtedness? 
Ans.  Yes.  Int  8.  Do  you  find  that  Intervener 
took  said  first  note  with  the  fraudulent  In- 
tent to  deceive  the  other  creditors  of  Pet- 
tyjohn Into  compromising  their  debts  at  fifty 
cents  on  the  dollar,  on  the  belief  that  the 
Bank  of  Commerce  was  getting  only  sixty 
per  cent,  on  its  claim?  Ans.  Yes.  Int.  9. 
Do  you  find  that  intervener  accepted  the  first 
note  made  in  tbe  name  of  Avey  as  a  part  of 
a  plan  and  with  the  design  to  conceal  from 
the  other  creditors  the  fact  that  tbe  bank 
was  to  get  its  claim  in  full?  Ans.  Yes." 
These  findings  of  fact  were  founded  upon 
sufficient  evidence  offered  on  the  trial  of  the 
cause,  and,  such  facts  being  established,  in 
the  judgment  of  this  court,  finally  dispose  of 
the  intervener's  right  of  recovery. 

There  are  some  propositions  connected 
with  the  case  that  we  will  notice,  because 
the  same  are  presented  by  the  pleadings  and 
the  argument  of  counsel.  The  answer  of 
defendant  in  error  challenges  the  consider- 
ation for  which  the  lnter\'ener's  note  and 
mortgage  were  given.  The  defendant,  Pet- 
tyjohn, became  insolvent,  and  his  property 
passed  into  the  hands  of  an  assignee,  in 
February,  1808.  Shortly  thereafter  he  com- 
menced negotiations  for  a  settlement  with 
his  creditors.  His  commercial  creditors 
agreed  to  take  50  cents  on  the  dollar  in  full 
settlement  of  their  demands,  provided  the 
bank  would  accept  GO  i)er  cent,  in  full  of 
its  demands.  The  bank  was  solicited  to  ac- 
cept such  a  compromise  and  composition,  and 
on  the  3d  of  March,  1898,  the  note  and  mort- 
gage sued  on  were  first  executed  in  the  name 
of  Richard  Avey.  It  was  attempted  to  be 
shown  on  behalf  of  tbe  plaintiff  that  its  ex- 
ecution and  delivery  were  in  consideration 
of  a  loan  by  Richard  Avey  to  the  defendant 
Pettj'John,  and  some  evidence  was  intro- 
duced showing  that  a  check  of  Richard  Avey 
was  at  the  time  delivered  by  Mr.  Wheeler  to 
Mr.  Everest.  When,  where,  and  how  this 
check  came  into  existence  is  not  shown.  It 
was  never  delivered  to  Mr.  I'ettyjohn,  nor  was 
the  amount  of  It  credited  to  Mr.  Pettyjohn 
on  bis  Indebtedness  to  the  bank,  nor  does  it 


anywhere  appear  on  the  books  of  the  bank. 
Pettyjohn  had  never  seen  Mr.  Avey,  did  not 
know  him,  and  bad  never  solicited  any  loan 
from  him.  The  check  therefore  furnished  no 
consideration  for  the  execution  and  delivery 
of  the  note  and  mortgage  in  question.  Avey 
indorsed  the  note  to  Mr.  Wheeler,  the  inter- 
vener, who,  having  full  knowledge  of  all  its 
infirmities,  did  not  receive  it  as  an  Innocent 
purchaser.  Mr.  Wheeler  did  not  receive  It 
in  satisfaction  at  that  time  of  any  portion 
of  the  bank's  demand  against  Pettyjohn,  but 
delivered  it  to  Mr.  Everest,  who  put  it  in  his 
safe,  and  allowed  it  there  to  remain  until 
Pettyjohn  had  prepared  to  settle  with  bis 
creditors  by  the  loan  from  Wllkln.  It  will 
thus  be  seen  that  this  note,  from  the  time  of 
its  execution  to  the  date  of  the  final  con- 
firmation of  the  composition,  was  without 
consideration,  and  therefore  incapable  of  en- 
forcement against  Pettyjohn  or  his  property, 
and  this  infirmity  In  the  note  was  not  after- 
wards cured  by  any  consideration  moving  to 
Pettyjohn  in  consideration  therefor.  Its  exe- 
cution was  some  considerable  time  prior  to 
the  date  of  closing  the  composition  among 
creditors.  At  the  time,  however,  that  Petty- 
John  made  the  loan  from  Wllkln  to  settle 
the  composition,  EJverest  demanded  a  re- 
execution  of  tbe  note  and  mortgage  by  Pet- 
tyjohn, who,  taking  the  note  and  mortgage 
for  the  purpose  of  examination,  destroyed 
them,  and  was,  in  turn,  arrested  on  com- 
plaint of  Everest,  charged  with  the  larceny 
thereof.  To  avoid  this  arrest,  he  re-executed 
the  note  and  mortgage.  This  transaction 
gave  to  the  instrument  no  new  life.  It  was 
void  for  want  of  consideration  when  first 
executed,  and  equally  void  when  re-executed, 
and,  in  addition,  was  void  because  of  the 
duress  in  securing  its  re-executlon,  and  no 
right  of  action  could  legally  be  founded 
thereon.  The  testimony  of  Pettyjohn  and 
the  finding  of  the  Jury  that  the  note  sued 
on  by  the  plaintiff  was  executed  hi  consider- 
ation of  a  promise  by  plaintiff  to  furnish 
the  money  to  perfect  the  composition  does 
not  aid  the  question  of  consideration,  for  the 
reason  that  the  plaintiff,  after  the  execution 
and  delivery  of  the  note,  wholly  failed  and 
refused  to  carry  such  promise  Into  effect, 
by  reason  whereof  defendant  was  compelled 
to  borrow  from  Wilkin  the  money  necessary 
to  finally  carry  out  the  composition. 

The  conclusion  here  reached  disposes  of 
this  case,  without  a  consideration  of  the  er- 
ror complained  of  in  the  two  instructions 
mentioned  in  plaintiff's  brief.  Such  error.  If 
there  was  any.  Is  Immaterial.  This  court 
will  not  reverse  a  correct  conclusion  because 
of  an  error  committed  in  reaching  it.  Such 
error  must  be  held  to  be  immaterial.  The 
error  contended  for  is  not  one  of  law,  but 
grows  out  of  a  contention  as  to  what  the 
evidence  was.  A  correct  conclusion  having 
been  reached  in  tbe  trial  of  the  cause,  the 
judgment  of  the  court  below  must  be  af- 
firmed, with  costs.    All  the  Justices  concur* 
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ring,  except  BURWEI/L,  J.,  who  tried  the 
case  in  the  couri:  below,  not  Bitting,  and 
BLRFOKD,  C.  J,  absent. 


WEL.TY  V.  UNITED  STATES. 

(Supreme  Court;  of  Oklahoma.    March  4,  1904.) 

TERRITORIAL  COURTS— PRACTICB  AND  PROCE- 
DURE IN  UNITED  STATES  CASES— JURISDIC- 
TION—INDIAN  RESERVATION— CONTINUANCE 
—EXCEPTIONS— APPEAL. 

1.  In  matters  of  practice  and  procedure  in 
the  trial  of  federal  cases,  the  district  courts  of 
the  territory,  when  sitting  with  the  powers  of 
the  Circuit  and  District  Courts  of  the  United 
States,  are  governed  by  the  territorial  proce- 
dure, so  far  as  the  same  is  applicnble,  and  not 
ID  couflipt  with  some  federal  statutes  upon  the 
same  subject. 

2.  The  district  courts  of  the  territory  of  Okla- 
homa, when  sitting  with  and  exercisiue  the 
lowers  and  jurisdiction  of  a  United  States 
court,  have  exclusive  jurisdiction  of  all  crimes 
punishable  by  the  laws  of  the  United  States, 
when  committed  by  persons  other  than  Indians 
upon  an  Indian  reservation  occupied  by  Indian 
tribes,  and  to  which  reservation  the  Indian  title 
has  not  been  extinguished;  also,  of  all  such 
crimes  when  committed  by  au  Indian  on  such 
reservation,  except  the  specific  crimes  of  mur- 
der, manslaughter,  rape,  assault  with  intent  to 
kill,  arson,  burglary,  and  larceny. 

3.  In  construing  a  statute  containing  words 
which  have  a  fixed  meaning  at  common  law, 
and  the  statute  nowhere  defines  such  words, 
they  will  be  given  the  same  meaning  they  have 
at  <-onimon  law. 

4.  A  continuance  of  the  cause  rests  largely 
within  the  sound  discretion  of  the  trial  court, 
anil  will  not  l>e  held  as  reversible  en'or  by  this 
court  unless  there  is  a  clear  abuse  of  discretion. 

o.  It  is  not  error  to  overrule  an  application 
for  n  continuance  in  a  trial  for  murder,  when  it 
apfienrs  the  defendant  had  sulflricnt  time  to 
preimre  for  trial,  and  to  procure  tlie  attendance 
of  resident  witnesses,  and  to  take  the  deposi- 
tions of  nonresident  witnesses,  had  he  exercised 
reasonable  diligence. 

(!.  This  court  will  not  consider  errors  occur- 
ring during  the  trial  which  are  not  jurisdiction- 
al, and  which  are  not  saved  by  being  presented 
to  the  court  in  a  motion  for  a  new  trial. 

(Sylhibus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Justice  Bnrford. 

Bert  Welty  was  convicted  of  crime,  and 
brings  error.    Afflruied. 

In  this  case,  Bert  AVelty,  the  plalntlflC  In 
error,  was  indicted  In  the  district  court  of 
Noble  county  for  the  crime  of  murder,  al- 
leged to  have  been  committed  In  the  Otoe 
and  Missouria  Indian  Reservation  on  the 
l<?th  day  of  May,  UKll.  Upon  the  motion 
of  the  plaintlfl  in  error,  the  venue  was  chan- 
ged to  I>oRan  county.  A  trial  was  had,  which 
resulted  in  a  conviction  of  the  defendant  for 
murder,  fixing  the  punishment  at  life  im- 
prisonment. Motion  for  a  new  trtal  was  reg- 
ularly made,  overruled,  and  exception  saved. 
Sentence  of  the  court  was  pronounced,  sen- 
tem-ing  the  defendant,  Bert  Welty,  to  the 
federal  prison  at  Leavenworth,  In  the  state 
of  Kansas,  for  the  period  of  his  natural  lite, 
which  was  duly  excepted  to,  and  the  case 
brought  here  for  review. 


t  3.  See  Stttutes,  vol.  M,  Cent  Dig.  |  SOL 


Buckner  &  Sons,  for  plaintiff  In  error.  Hji- 
ace  Speed,  U.  S.  Atty.,  and  John  W.  Scothorn 
and  Frank  Hall,  Asat  U.  S.  Attys. 

IHWIN,  J.  (after  stating  the  facts).  The 
first  assignment  of  error  Is  that  the  district 
court  of  the  United  States  for  Logan  county, 
Okl.,  had  no  Jurisdiction  to  try  and  deter- 
mine this  case.  We  think  this  assignment  of 
error  Is  fully  and  completely  answered  in 
the  case  of  .lemlma  Uoodson  v.  The  United 
States,  7  Okl.,  at  page  117,  54  Pac.  423,  where 
this  court  says:  "The  district  courts  of  the 
territory  of  Oklahoma,  when  sitting  with  and 
exercising  the  powers  and  Jurisdiction  of  a 
United  States  court,  have  exclusive  JuriBdlC" 
tlon  of  all  crimes  punishable  by  the  laws 
of  the  United  States,  when  committed  by  per- 
sons other  than  Indians,  upon  au  Indian 
reservation  occupied  by  Indian  tribes,  and  to 
which  reservation  the  Indian  title  has  not 
been  extinguished;  also  of  all  such  crimes 
when  committed  by  an  Indian  on  such  reser- 
vation, except  the  specific  crimes  of  murder, 
manslaughter,  rape,  assault  with  intent  to 
kill,  arson,  burglaix  and  larceny;"  and  this 
doctrine  was  again  reafilrmed  by  this  court 
In  the  case  of  Uerd  v.  The  United  States  (de- 
clde<l  at  the  present  term  of  this  court)  73 
Pac.  201. 

The  second  assignment  of  error  Is:  "The 
court  erred  In  overruling  the  plaintiff  In  er- 
ror's motion  for  n  continuance."  This  was 
an  application  which  was  addressed  entirely 
to  the  discretion  of  the  trial  court,  and  the 
rule  In  this  court  Is  well  established,  and  It 
has  become  n  settled  rule  of  practice,  that 
unless  the  party  making  the  motion  for  a  con- 
tinuance shows  conclusively  that  he  has  used 
dne  diligence  In  attempting  to  have  the  al>- 
sent  witnesses  present  at  the  trial,  and  that 
their  testimony  would  be  material  to  his 
defense,  the  appellate  court  will  not  reverse 
the  case  unless  a  clear  abuse  of  discretion  is 
shown. 

In  the  case  of  Taylor  Kirk  v.  The  Territory 
of  Oklahoma,  10  Okl.,  at  page  46,  (JO  Pac.  797, 
this  court  said:  "It  is  no  abuse  of  discretion 
to  overrule  an  application  for  continuance 
where  no  diligence  is  shown  to  procure  the 
attendance  of  resident  witnesses  or  to  take 
the  depositions  of  nonresident  witnesses." 

In  the  case  of  Hyde  v.  The  Territory  of 
Oklahoma,  8  Okl.  6i>-72,  30  Pac.  851,  832,  it  is 
said:  "A  continuance  of  the  cause  rests 
largely  within  the  sound  discretion  of  the 
trial  court,  and  will  not  be  held  as  reversible 
error  by  this  coiut,  unless  there  is  a  clear 
abuse  of  discretion." 

And  In  the  case  of  Crumpton  t.  The  United 
States.  1.S8  U.  S.,  at  page  361,  11  Sup.  Ct. 
355,  34  L.  Ed.  058,  It  Is  said:  "Whether, 
in  a  criminal  case,  the  court  will  grant  an 
application  by  the  prisoner,  made  during  the 
trial,  for  process  for  witnesses,  and  will 
delay  the  trial  duting  the  execution  of  the 
process,  Is  a  matter  of  discretion  with  the 
trial  court,  not  revlewaUe  here." 
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And  tbia  court,  agrain,  In  tbe  case  of  Smith 
V.  The  Territory,  11  Okl.  6C9,  69  Pac.  805,  say: 
"It  Is  not  error  to  overrule  an  application  for 
a  continuance,  in  a  trial  for  murder,  when  it 
appears  the  party  had  sufficient  time  to 
prepare  for  trial,  and  to  procure  the  attend- 
ance of  resident  witnesses,  and  to  take  the 
depositions  of  nonresident  witnesses,  bad  he 
exercised   reasonable  diligence." 

Tlie  record  in  this  case  shows  tliat  the 
indictment  was  returned  May  16,  1901,  and 
this  application  for  a  continuance  was  not 
made  until  November  25, 1001,  a  period  of  over 
six  months.  It  fails  to  show  that  any  attempt 
was  made  to  procure  either  the  attendance 
of  the  witnesses,  or  their  depositions,  until 
some  time  in  the  week  prior  to  the  com- 
mencement of  this  trial,  and  tbe  time  of 
making  this  application  tor  a  continuance. 
The  record  also  shows  that  these  witnesses, 
with  the  exception  of  one,  were  all  living 
in  an  adjoining  county,  and  this  one  was,  at 
the  time  of  the  application.  In  Canada.  We 
do  not  think  this  is  the  exercise  of  due  dili- 
gence; and  the  granting  or  refusing  of  the 
continuance  lieing  a  matter  largely  in  the 
discretion  of  tbe  trial  court,  the  decision  of 
which  win  not  be  reversed  by  this  court  un- 
less it  is  clearly  shown  that  there  has  been 
an  abuse  of  such  discretion,  we  are  not  pre- 
pared to  say  that  the  discretion  in  this  case 
lias  been  abused  to  tbe  detriment  of  the 
defendant;  nor  do  we  think  the  overruling 
of  this  motion  for  a  continuance  was  reversi- 
ble error. 

The  third  assignment  of  error  is:  "The 
court  erretl  in  forcing  the  plaintiff  in  error 
Into  trial  before  he  had  l)een  served  with  a 
list  of  the  jury  and  the  witnesses,  as  by  the 
laws  of  the  United  States  provided  for." 
This  assignment  of  error  raises  the  question 
as  to  the  procedure  In  force  in  cases  where 
federal  criminal  oases  are  on  trial  in  a  terri- 
torial court,  sitting  with  the  powers  of  a 
United  States  court.  We  think  the  true  rule 
is  that  the  district  court,  when  trying  such 
cases,  and  sitting  with  the  powers  of  a  Unit- 
ed States  court,  are  governed  by  the  pro- 
cedure pre.icribpd  by  the  Territorial  Legis- 
lature, suliject  to  a  few  e.\pres8  or  implied 
conditions  In  the  organic  act,  or  in  some  law 
of  Congress  passed  especially  for  tills  terri- 
torj-,  and  that  the  federal  jirocedure  only  ap- 
plies, and  was  only  iutendod  by  Congress  to 
apply  and  to  be  followed,  in  the  trial  of  cases 
In  the  Circuit  and  District  Courts  of  the 
United  States,  and  has  no  application,  and 
never  was  Intended  to  be  followed,  in  the 
trial  of  a  federal  criminal  case  in  the  teiTi- 
tory.  Our  district  courts  are  Congressional 
courts,  upon  which  have  been  conferred  ju- 
rLsdictlon  to  trj-,  with  a  few  exceptions,  any 
case  that  could  be  tried  in  a  I.'nited  States 
Circuit  or  District  Court,  and  when  a  litigant 
conies  into  court,  either  upon  his  own  motion, 
or  is  brought  in  by  process,  he  is  governed  by 
the  procedure,  both  civil  and  criminal,  pre- 
scribed by  tbe  Territorial  Legislature. 


In  the  case  of  Grant  Stanley  v.  The  United 
States,  1  Okl.  336,  33  Pac.  1025,  this  court 
says:  "We  have  repeatedly  held  tliat  in 
matters  of  practice,  in  the  trial  of  federal 
cases,  our  courts  are  governed  by  the  terri- 
torial procedure,  so  far  as  the  same  is  ap- 
plicable, and  not  In  conflict  with  some  federal 
statute  uixtn  the  same  subject." 

The  federal  criminal  procedure  was  intend- 
ed by  Congress  to  govern  the  trial  of  cases 
in  United  States  Circuit  and  District  Courts, 
and  was  not  intended  for  the  district  c-ourts 
in  territories,  upon  which  had  been  confer- 
red Jurisdiction  to  try  cases  which  in  states 
would  be  tried  in  a  Circuit  or  District  Court 
of  the  United  States;  therefore  we  think  it 
necessarily  follows  that  the  territorial  crim- 
inal procedure  act  is  not  in  conflict  with  a 
federal  statute  upon  the  same  subject. 

In  the  case  of  Honiliuckle  v.  Toombs,  IS 
Wall.  648,  21  L.  PM.  9««,  it  is  held:  "That 
the  practice,  pleadings,  and  forms  and  modes 
of  proceeding  of  the  territorial  courts,  as  well 
as  their  respective  Jurisdictions,  subject,  as 
before  said,  to  a  few  express  or  implied  con- 
ditions in  the  organic  act  Itself,  were  intend- 
ed to  be  left  to  the  legislative  action  of 
tbe  Territorial  Assemblies,  and  to  the  regula- 
tions which  might  be  adopted  by  the  courts 
themselves.     ♦     •     ♦" 

In  this  last  case,  Mr.  Justice  Bradley, 
speaking  for  the  court,  says:  "The  acts  of 
Congress  respecting  proceedings  in  the  Unit- 
ed States  courts  are  concerned  with,  and  con- 
fined to,  those  courts,  considered  as  parts 
of  the  federal  system,  and  as  invested  witli 
the  Judicial  power  of  the  United  States  ex- 
pressly conferred  by  the  Constitution,  and  to 
be  exercised  in  correlation  with  the  presence 
and  Jurisdiction  of  the  several  state  courts 
and  governments.  They  were  not  Intendeil 
as  exertions  of  that  plenary  municipal  author- 
ity which  Congress  has  over  the  District  of 
Columbia  and  the  territories  of  the  T^nlte*! 
States.  They  do  not  contain  o  word  to  indi- 
cate any  such  Intent.  The  fact  that  tliey 
require  the  Circuit  and  District  Courts  to 
follow  the  practice  of  the  respective  state 
courts  In  cases  at  law,  and  that  they  supply 
no  other  rule  In  such  cases,  shows  that  the.v 
cannot  appi.v  to  the  territorial  courts.  As  be- 
fore said,  these  acta  have  specific  applica- 
tion to  the  courts  of  the  United  States,  which 
are  courts  of  a  peculiar  character  and  Juris- 
diction. Whenever  Congress  lias  proceeded 
to  organize  a  government  for  any  of  the  ter- 
ritories, it  has  merely  Instituted  a  general 
system  of  courts  therefor,  and  has  commit- 
ted to  the  Territorial  Asspiiibly  full  iwwer, 
subject  to  a  few  specified  or  luiplle<l  condi- 
tions, of  supplying  all  details  of  legislation 
necessary  to  put  the  system  Into  operation, 
even  to  the  defining  of  the  Jurisdiction  of 
the  several  courts.  As  a  general  thing,  sub- 
ject to  the  general  scheme  of  local  govern- 
ment chalked  out  by  the  organic  act  and 
such  si)eclal  provisions  as  are  contained  there- 
in, the  local  Legislature  has  been  intrusted 
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with  the  enactment  of  the  entire  system  of 
municipal  law,  subject,  also,  however,  to  the 
right  of  Congress  to  revise,  alter,  and  re- 
voke at  Its  discretion.  The  powers  thus  ex- 
ercised by  tlie  Territorial  Legislatures  are 
nearly  as  extensive  as  those  exercised  by 
any  State  legislature;  and  the  jurisdiction 
<>f  the  territorial  coui-ts  Is  collectively  coex- 
tensive with  and  correspondent  to  that  of  the 
state  courts— a  very  different  Jurisdiction 
from  that  exercised  by  the  Circuit  and  Dis- 
trict Courts  of  the  United  States.  In  fine, 
the  territorial,  like  the  state,  courts,  are  In- 
vested with  plenary  municipal  Jurisdiction. 
It  is  true  that  the  district  courts  of  the  ter- 
ritory are,  by  the  organic  act,  invested 
with  the  same  Jurisdictiou,  in  all  cases  aris- 
ing under  the  Constitution  and  laws  of  the 
I'nited  States,  as  is  vested  in  the  Circuit  and 
District  Courts  of  the  United  States;  and  a 
portion  of  each  term  is  directed  to  be  ap- 
propriated to  the  trial  of  causes  arising  un- 
der the  said  Constitution  and  laws.  Wheth- 
er, when  acting  in  this  capacity,  the  said 
(■ourts  are  to  be  governed  by  any  of  the  regu- 
lations affecting  the  Circuit  and  District 
Courts  of  tlie  United  States,  is  not  now  the 
<Iuestion.  A  large  class  of  cases  within  the 
jurisdiction  of  the  latter  courts  would  not, 
under  this  clause,  come  In  the  territorial 
i-ourts;  namely,  those  In  which  the  Jurisdic- 
tion depends  on  the  citizenship  of  the  par- 
ties. Cases  arising  under  the  Constitution 
and  laws  of  the  United  States  would  l)e  com- 
iwsed  mostly  of  revenue,  admiralty,  patent, 
and  bankruptcy  cases,  prosecutions  for 
crimes  against  the  United  States,  and  prose- 
cutions and  suits  for  Infractions  of  the  laws 
tvlatliig  to  civil  rights  under  the  fourteenth 
and  fifteenth  amendments.  To  avoid  ques- 
tion and  controversy  as  to  the  modes  of  pro- 
ceeding In  such  cases,  where  not  already  set- 
tled by  law,  perhaps  additional  legislation 
would  he  desinible.  From  a  review  of  the 
entire  past  legislation  of  Congress  on  the  sub- 
ject under  consideration,  our  conclusion  Is 
that  the  practice,  pleadings,  and  forms  and 
ino«le»«  of  proceeding  of  the  territorial  courts, 
as  well  as  their  respective  jurisdictions,  sub- 
ject, as  before  said,  to  a  few  express  or  im- 
plied conditions  In  the  organic  act  itself, 
were  intended  to  be  left  to  the  legislative 
action  of  the  Tenitorial  Assemblies,  and 
to  the  regnlatlnns  which  might  be  adopted 
by  the  courts  themselves.    •    ♦    •" 

And  in  the  case  of  Reynolds  v.  The  United 
States.  »8  U.  8.  145,  25  L.  Ed.  344,  Mr.  Jus- 
tice AValte.  in  expressing  the  opinion  of  the 
court,  uses  this  language:  "By  section  1910 
of  the  Revised  Statutes  the  district  cotirts 
of  the  territory  have  the  same  jurisdiction, 
in  all  cases  arising  under  the  Constitution 
and  laws  of  the  United  States,  as  Is  vested 
In  the  Circuit  and  District  Courts  of  the 
United  States;  but  this  does  not  make  them 
Cin-ult  and  District  Courts  of  the  United 
.*'tate».  We  have  often  so  declde<l.  Amer- 
ican Insurance  Co.  v.  Canter,  1  Pet.  511  [7 


L.  *a.  242];  Beuner  et  al.  ▼.  Porter,  9  How. 
235  [13  L.  Ed.  119];  Clinton  v.  Bnglebrecht, 
13  Wall.  434  [20  L.  Ed.  650].  They  are  courts 
of  the  territories,  invested  for  some  purposes 
with  the  powers  of  the  courts  of  the  United 
States.  W^rits  of  error  and  appeals  He  from 
them  to  the  Supreme  Court  of  the  territory, 
and  from  that  court,  as  a  territorial  cotirt,  to 
this  in  some  cases.  Section  808,  Rev.  St. 
[page  026,  U.  S.  Comp.  St  1901]  was  not  de- 
signed to  regulate  the  impaneling  of  grand 
Juries  in  all  courts  where  offenders  against 
the  laws  of  the  United  States  could  be  tried, 
but  only  in  the  Circuit  and  District  Courts. 
This  leaves  the  territorial  courts  free  to  act 
In  obedience  to  the  requirements  of  the  ter- 
ritorial laws  In  force  for  the  time  being. 
Clinton  v.  Engiebrecht,  supra;  Hombuckle 
V.  Toombs,  18  Wall.  648  [21  L.  Ed.  966]." 

In  the  case  of  Thlede  v.  Utah  Territory, 
1.59  U.  S.  510,  16  Sup.  Ct  62,  40  L.  Ed. 
237,  Mr.  Justice  Brewer,  In  speaking  for  the 
court,  says:  "By  section  1033,  Rev.  St  [page 
722,  U.  S.  Comp.  St  1901],  the  defendant  in  a 
capital  case  Is  entitled  to  have  delivered  to 
him,  at  least  two  entire  days  before  the  trial, 
a  copy  of  the  Indictment  and  a  list  of  the 
witnesses  to  be  produced  on  the  trial.  Logan 
V.  The  United  States,  144  U.  S.  283,  304  [12 
Sup.  iCt  617,  36  L.  Ed.  429].  But  this  section 
applies  to  the  Circuit  and  District  Courts 
of  the  United  States,  and  does  not  control 
the  practice  and  procedure  of  the  courts  of 
Utah,  which  are  regulated  by  the  statutes  of 
that  territory.  This  question  was  fully  con- 
sidered in  Hombuckle  v.  Toombs,  18  Wall. 
648  [21  L.  Ed.  966],  and  it  was  held,  over- 
ruling prior  decisions,  that  the  pleadings  and 
procedure  of  the  territorial  courts,  as  well 
as  their  respective  Jurisdictions,  were  In- 
tended by  Congress  to  be  left  to  the  legisla- 
tive action  of  the  Territorial  Assemblies,  and 
to  the  regulations  which  might  be  adopted  by 
the  courts  themselves.  See,  also,  Clinton  v. 
Engiebrecht,  13  Wall.  434,  In  which  it  was 
held  that  the  selection  of  Jurors  In  terri- 
torial courts  was  to  be  made  in  conformity 
to  the  territorial  statutes;  Good  v.  Martin, 
95  U.  S.  90  [24  L.  Ed.  341],  in  which  a  like 
ruling  was  made  as  to  the  competency  of 
witnesses;  Reynolds  v.  United  States,  98  U. 
S.  145  [25  L.  Ed.  244],  where  the  same  rule 
was  applied  to  the  impaneling  of  grand  jurors 
and  the  number  of  Jurors;  also  Miles  v. 
United  States,  103  U.  S.  304  [26  L.  Ed.  481], 
a  case  from  the  territory  of  Utah,  in  which 
the  same  doctrine  was  announced  with  re- 
gard to  the  mode  of  challenging  petit  jurors. 
Referring,  therefore,  to  the  territorial  stat- 
utes, there  Is  none  which  directs  that  a  list 
of  the  witnesses  be  furnished  to  the  defend- 
ant Section  4925,  Comp.  Laws  Utah  1888, 
requires  that  the  name  of  witnesses  examin- 
ed before  the  grand  jury  be  Indorsed  on  the 
indictment  before  It  Is  presented.  There  Is 
no  pretense  that  this  direction  was  not  com- 
plied with.  In  the  absence  of  some  statu- 
tory provision,   there  is  no  irregularity  in 
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calling  a  witness  whose  name  does  not  ap- 
pear on  tbe  back  ot  tbe  indictment  or  has 
not  been  famished  to  the  defendant  before 
trial.     •    *    •" 

Now,  if  the  contention  of  plaintiff  in  error 
was  correct,  that  In  the  trial  of  this  ease  the 
procedure  prescribed  by  the  United  States 
statute  In  United  States  Circuit  and  District 
Courts  prevailed,  then  his  contention  would 
also  be  correct,  that,  before  the  defendant 
could  be  put  upon  trial,  he  should  have  been 
served  with  the  names  of  the  jury  and  wit- 
nesses; but  if,  on  the  other  hand,  the  pro- 
cedure of  the  territory  is  in  force  and  pre- 
vails, then  the  only  provision  of  the  criminal 
procedure  act  of  the  territory  is  that  the  de- 
fendant shall  be  furnished  with  a  copy  of 
the  indictment,  and  that  the  names  of  tbe 
witnesses  should  be  indorsed  upon  the  back 
of  the  indictment.  This,  there  Is  no  conten- 
tion, was  not  done.  And  we  think,  under 
the  authorities  cited,  that  tbe  latter  propo- 
sition is  true,  and  that  the  procedure  of  the 
territory  in  the  trial  of  this  class  of  cases 
prevails. 

And  here  we  might  discuss  another  assign- 
ment of  error,  to  wit,  a  portion  of  the  sixth, 
wherein  tbe  plaintiff  In  error  complains  that 
the  court  permitted  the  United  States  attor- 
ney to  indorse  upon  the  back  of  the  Indict- 
ment witnesses,  and  to  immediately  put  them 
upon  the  stand  against  the  defendant,  which 
plaintiff  in  error  claims  is  a  violation  of  sec- 
tion 1033  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  St,  1901,  p.  722]. 
We  think  that  tbe  decision  of  the  third  as- 
signment of  error  fully  answers  this  assign- 
ment of  error,  and  that  this  practice  is  uni- 
versally recognized  as  being  the  proper  prac- 
tice in  the  trial  of  criminal  cases  in  this  ter- 
ritory; that  it  is  within  the  sound  discretion 
of  the  court  to  allow  the  indorsement  of 
names  on  the  back  of  the  indictment  on  the 
furnishing  of  a  copy  of  the  names  to  the 
counsel  for  the  defendant 

The  fourth  assignment  of  error  is:  "The 
court  erred  in  not  permitting  the  plaintiff  in 
error  to  exercise  all  the  peremptory  chal- 
lenges to  the  jury,  as  is  by  the  laws  of  the 
United  States  allowed  in  capital  cases."  This 
assignment  of  error  is  based  upon  the  same 
procedure  as  the  previous  one;  that  is,  that 
the  laws  of  the  United  States  as  to  procedure 
and  practice  govern  in  the  trial  of  this  class 
of  cases.  The  record  shows  that  nine  per- 
emptory challenges  were  allowed  to  the  de- 
fendant, which  is  strictly  in  accordance  with 
the  provisions  of  the  criminal  procedure  act 
of  this  territory,  and  the  challenge  which  was 
refused  was  after  the  nine  challenges  had 
already  been  used;  hence  we  think  there 
was  no  error  In  this. 

It  Is  also  contended  by  counsel  that  the 
trial  court  erred  in  the  admission  and  rejec- 
tion of  testimony,  and  the  particular  pages  of 
the  record  are  cited  in  support  of  this  con- 
tention. We  have  examined  these  pages  of 
Sie  record,  and  we  do  not  think  that  any  prej- 


udicial error  was  committed  In  the  rejection 
of  testimony,  as  the  record  shows  that  most 
of  the  testimony  rejected  was  on  the  grounds 
tliat  it  was  a  repetition.  Objection  is  also 
made  by  plaintiff  in  error  to  some  remarks  of 
the  court,  which  remarks  were  as<  follows: 
"Question  asked  witness:  Why  is  it  that 
you  can  testify  positively  as  to  the  flowers 
on  the  belt,  and  the  age  of  tbe  belt,  and 
can't  tell  anything  about  the  color  of  the 
dress?  (Objected  to  as  immaterial,  which  ob- 
jection was  by  the  court  sustained,  and  to 
which  ruling  of  the  court  the  defendant  at 
the  time  excepted.)  By  the  Court:  While 
I  might  meet  a  man  on  the  street  and  I 
couldn't  tell  whether  he  had  black  clothes 
or  white  clothes  on,  yet  it  is  the  matter  of 
general  impression  frequently  that  Impresses 
one,  rather  than  details;  and  he  has  testiQed 
now  that  the  person  had  a  dress  on  and 
bonnet  on,  and  had  a  belt  on.  These  facts 
might  have  impressed  the  witness,  while  the 
iparticular  size  of  the  flowers  on  the  belt, 
or  the  particular  shape  of  it,  might  not  have 
impressed  him,  or  the  particular  figure  upon 
the  dress  might  not  have  impres.sed  any  one; 
and  the  main  fact  here  to  be  determined  is 
what  the  dress  was,  and  what  the  party  look- 
ed like,  and  what  his  appearance  was,  as  a 
matter  of  identification;  and  tbe  witness  has 
not  shown  any  lack  of  memory  on  these 
things  that  would  be  necessary  to  go  Into  a 
detailed  cross-examination  on  some  imma- 
terial matters,  or  state  whether  he  had  not 
recollection  on  the  general  subject  or  not." 
We  don't  think  that  these  statements  of  tbe 
court  could  have  In  any  manner  prejudiced 
the  Jury  against  the  interests  of  the  defend- 
ant They  were  simply  made  in  the  nature 
of  an  explanation  of  the  ruling  of  the  court 
in  sustaining  the  objection  to  the  cross-ex- 
amination by  defendant's  counsel.  The  plain- 
tiff in  error  also  calls  attention  to  the  fact 
that  on  pages  165  and  100  of  the  record  it  ia 
shown  that  the  court  admitted  evidence  that 
tended  to  connect  tlie  plaintiff  in  error  with 
Ben  Cravens,  a  notorious  outlaw,  and  one 
for  whom  a  great  reward  was  offered,  dead 
or  alive,  and  that  transaction  was  several 
days  after  the  defendant  had  been  in  cus- 
tody, and  that  the  transaction  occurred  in 
Pawnee  county,  and  could  not  be  any  part 
of  the  res  gestse  in  this  case,  as  the  offense 
charged  took  place  in  Noble  county,  and 
plaintiff  in  error's  arrest  took  place  in  Noble 
county;  and  contends  that  the  admission  of 
such  evidence  was  in  conflict  with  the  prin- 
ciples laid  down  in  the  case  of  Drury  v.  Tbo 
Territory,  9  Okl.  411,  60  Pac.  101.  We  have 
examined  these  pages  of  the  record  and  the 
testimony  as  therein  shown,  and  we  find 
that  on  the  admission  of  this  testimony  it  was 
distinctly  stated  by  the  court  to  the  Jury 
that  this  evidence  was  only  admitted  for  the 
purpose  of  identification,  or  to  identify  the 
defendant,  Welty,  with  the  transaction,  at 
tbe  time  of  the  commission  of  the  crime; 
and  the  court  informed  the  Jury  at  the  time 
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of  the  admission  of  this  testimony  that  It 
miiBt  not  l>e  considered  for  any  other  pur- 
pose. We  think  this  is  the  only  safe  prac- 
tice the  court  could  indulge  in.  If  testimony 
was  compet&at  for  that  purpose  only,  and 
Incompetent  for  all  other  purposes,  we  think 
It  was  the  correct  practice;  and  we  do  not 
tblnk  the  admission  of  this  testimony,  under 
this  direction  and  admonition  of  the  court 
to  the  jury,  could  have  worked  any  hard- 
ship or  injustice  to  the  defendant,  or  could 
have  been  in  any  manner  prejudicial  to  his 
rights;  and  particularly  Is  this  true  when, 
after  this  admonition  to  the  Jury  at  the  time 
of  the  admission  of  the  testimony,  the  court 
subsequently,  in  instruction  No.  18,  again 
distinctly  calls  the  attention  of  the  Jury  to 
the  purpose  for  which  this  testimony  was 
admitted,  and  warns  them  against  consider- 
ing it  for  any  other  purpose. 

The  plaintiff  in  error  complains  of  the 
fourth  instmctlon  given  by  the  court  In  this 
case.  That  instmctlon  attempts  to  define 
the  crime  of  murder,  and  gives  the  definition 
as  it  existed  under  the  common  law.  In  the 
case  of  Axbelm  v.  The  United  States,  9  Okl. 
321,  80  Pac.  98,  which  was  an  appeal  from 
the  district  court  of  Noble  county,  where  the 
defendant  had  been  Indicted,  tried,  and  con- 
victed of  the  crime  of  assault  with  Intent  to 
rob,  in  the  Otoe  and  Mlssourla  Indian  Res- 
ervation, this  court,  speaking  by  Justice  Bur- 
'well,  says:  "It  is  true  that  Ciongress  has 
not  defined  the  meaning  of  the  word  'rob' 
or  "robbery,*  but  that  was  not  necessary,  for 
it  Is  an  elementary  rule,  in  construing  a 
statute  containing  words  which  Iiave  a  fixed 
meaning  at  common  law,  and  the  statute  no- 
where defines  such  words,  that  they  will 
be  given  the  same  meaning  they  have  at 
common  law,  and,  so  far  as  we  have  been 
able  to  find,  there  are  no  exceptions  to  this 
rule."  This  language  of  our  com-t  seems  to 
meet  the  objection  raised  by  plaintiff  in  er- 
ror to  this  Instruction.  As  plaintiff  in  error's 
counsel  say  in  their  brief,  the  United  States 
statute  does  not  define  murder,  and  he  reasons 
that  therefore  It  was  Improper  for  the  court 
to  give  any  other  definition  than  that  given 
by  statute  of  Oklahoma;  but  our  Supreme 
Court,  in  the  case  above  cited,  seem  to  adopt 
the  rule  that  where  words  have  a  fixed  mean- 
ing at  common  law,  and  the  statute  nowhere 
defines  such  words,  they  shall  be  given  the 
same  meaning  they  have  at  common  law. 
Now,  we  think  it  cannot  be  gainsaid  that 
the  word  "murder"  at  common  law  has  a 
fixed  and  well-known  meaning.  This  court 
also  had  occasion  to  discuss  this  question  at 
some  length  in  another  case,  that  of  Hughes 
T.  The  Territory,  8  Okl.  28,  56  Pac.  708,  where 
this  court  says:  "There  are  no  common-law 
crimes  against  the  United  States;  yet  the 
acts  of  Congress,  instead  of  minutely  defin- 
ing particular  crimes,  often  make  it  penal, 
for  example,  to  commit  robbery  or  arson, 
etc.,  employing  words  of  well-known  common- 


law  meaning.  In  such  case  the  court  looks 
to  the  common  law  to  ascertain  the  nature 
and  limits  of  the  offense."  We  think  these 
authorities  are  a  sufficient  answer  to  the  ob- 
jection, not  only  to  the  fourth  instruction, 
but  also  to  the  seventh,  eighth,  and  ninth, 
which  are  on  the  same  line. 

The  plaintiff  In  error  also  complains  of 
the  tenth  Instruction  given  by  the  court. 
The  objection  to  the  tenth  instruction  is  that, 
according  to  the  contention  of  the  plaintiff 
in  error,  it  tends  to  define  an  accessory  be- 
fore the  fact  to  murder,  when  there  Is  no 
such  crime  under  the  United  States  statute. 
We  think  an  examination  of  tills  instruc- 
tion will  show,  by  a  reasonable  interpretation 
of  the  language,  that  the  trial  court  did  not 
instruct  the  jury  as  to  what  would  consti- 
tute an  accessory  before  the  fact,  but  only 
explained  to  the  jury  what  was  necessary 
to  be  proven  to  constitute  the  defendant  a 
principal  when  It  was  not  proven  he  fired 
the  fatal  shot,  and  we  think  this  instruc- 
tion is  a  fair  statement  of  the  correct  rule  of 
law. 

The  only  other  instruction  complained  of 
by  plaintiff  in  error  in  his  brief  is  the  eight- 
eenth, and  this  instruction,  we  think,  cannot 
be  constnied  as  to  have  in  any  way  affected 
any  substantial  right  of  the  defendant.  In 
this  Instruction  the  court  simply  reiterates 
and  repeats  to  the  Jury  the  admonition  as  giv- 
en to  them  when  the  testimony  in  regard  to 
Ben  Cravens  was  admitted,  and  again  in- 
forms them  tliat  this  testimony  is  only 
admitted  for  the  purposes  of  identification, 
and  expressly  Instructs  the  Jury  that  they 
shall  disregard  it  for  all  other  purposes. 
This  instruction,  under  its  strictest  construc- 
tion, would  be  rather  in  the  Interest  than 
against  the  interest  of  the  defendant. 

The  last  contention  of  the  counsel  for  the 
plaintiff  In  error  is  that  the  judgment  In 
this  case  Is  void,  for  the  reason  that  the  rec- 
ord fails  to  show  that  the  plaintiff  In  error 
had  been  sentenced  to  "hard  labor."  As  to 
this  contention.  It  will  be  seen  by  an  examina- 
tion of  the  case-made  that  this  question  was 
not  presented  to  the  trial  court  on  the  mo- 
tion for  a  new  trial,  and,  under  the  well- 
recognized  rule  of  this  court  that  errors  oc- 
curring on  the  trial  cannot  be  considered  or 
reviewed  by  this  court  unless  they  are  saved 
by  being  incorporated  into  a  motion  for  new 
trial,  this  assignment  of  error  cannot  be  con- 
sidered. 

After  carefully  examining  the  entire  rec- 
ord, believing  that  practically  a  fair  and  im- 
partial trial  has  been  had,  that  no  substantial 
right  has  been  denied  the  defendant,  and  that 
no  substantial  prejudice  has  been  done,  the 
Judgment  of  the  lower  court  is  afiirmed.  All 
the  Justices  concurring,  except  Chief  Justice 
BUKFOKD,  who  tried  the  cause  In  the  court 
below,  not  sitting,  and  Justice  HAINER,  who 
made  some  of  the  orders  In  the  case,  taking 
no  part  in  this  decision. 
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CITT  OP  BL  REJNO  v.  EL  RENO  WATER 
CO. 

(Supreme  Court  of  Oklahoma.    March  4,  1901.) 

MUNICIPAL    CORPORATIONS— CONTRACTS— AC- 
TION TO  ANNUL-PARTIES. 

1.  Where  a  town  or  village  enters  into  a 
oontrnct  with  M.  and  his  assigns  to  construct 
a  system  of  waterworks,  and  grants  a  fran- 
chise for  that  purpose,  and  the  ordinance  grant- 
ing the  franchise  contains  a  provision  that  M. 
or  his  assigns  may  borrow  money  to  aid  in  the 
construction  of  the  same,  and  may  secure  such 
loan  by  mortgage  or  trust  deed  upon  the  water- 
works system,  and  that  the  city  shall  retain 
from  the  hydrant  rentals  a  sufficient  amount 
to  pay  the  interest  on  such  indebtedness,  in  a 
suit  by  the  city  to  cancel  the  contract  and 
annul  the  franchise  the  mortgagees'  rights  are 
affected,  and  the  mortgagees  are  necessary  par- 
ties to  the  action,  and  a  full  determination  of 
the  controversy  cannot  be  had  without  the 
presence  of  the  mortgagees. 

2.  Before  a  municipal  corporation  can  have  a 
contract  annulled  which  was  made  with  an- 
other to  construct  and  maintain  a  system  of 
waterworks,  the  plaintiff  must  dearly  show 
that  the  defendant  has  failed  to  perform  the 
conditions  of  its  contract. 

3.  Where  a  franchise  ordinance  contains  a 
provision  tiiat  in  the  event  of  a  failure  to  fur- 
nish an  adequate  supply  of  water,  when  such 
failure  is  caused  by  a  failure  of  the  supply  of 
sheet  water,  the  water  company  shall  not  be 
held  accountable  therefor,  lield,  that  a  finding  of 
fact  by  the  court  that  the  failure  of  the  water 
suppl.v  was  largely  caused  by  the  inadequate 
quantity  of  sheet  water,  that  being  the  original 
source  of  supply,  which  was  caused  by  con- 
tinne<l  dry  weather,  does  not  show  that  defend- 
ant has  failed  to  perform  the  conditions  of  its 
contract. 

(Syllabus  by  the  Court. 

Bri-or  from  District  Court,  Canadian  Coun- 
ty;   before  Justice  Irwin. 

Action  by  the  city  of  EI  Reno  against  the 
El  Reno  Water  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.     Affirmed. 

W.  L.  Baxter,  R.  B.  Forrest,  and  Joseph  G. 
Lowe,  for  plnintitt  In  error.  C.  O.  Blake,  R 
E.  Blake,  W.  T.  Beeks,  W.  H.  Crlley,  R.  E. 
Campbell,  D.  R.  Low,  and  John  Livingston, 
for  defendant  In  error. 


PANOOAST,  J.  This  was  an  action  com- 
menced in  the  district  court  of  Canadian 
county,  by  the  city  of  El  Reno  against  the 
El  Reno  Water  C!ompany,  the  object  of  which 
was  to  cancel  and  annul  the  contract  thereto- 
fore entered  into,  granting  to  A.  H.  McCor- 
inick,  bis  associates  and  assigns,  the  privi- 
lege to  construct,  maintain,  and  operate  a  sys- 
tem of  waterworks  within  the  corporate  lim- 
its of  the  city  of  El  Reno  for  a  period  of 
20  years.  The  petition  contains  all  of  the 
formal  allegations  usual  and  necessary  In 
such  cases,  together  with  a  copy  of  the  fran- 
chise ordinance,  and  then  alleges  that  the 
defendant,  who  is  the  assignee  of  A.  H.  Me- 
Comiick,  failed  to  furnish  the  plaintiff  and  its 
inhabitants  an  adequate  supply  of  good,  clear, 
bright,  and  wholesome  water  as  agreed  up- 
on by  its  contract;  that  the  water  which 
was  furnished  was  dark,  unwholesome,  un- 


pleasant to  taste,  and  offensive  to  smell,  and 
was  unfit  for  drinking  and  tmflt  for  house- 
hold use,  and  Its  use  endangered  the  health 
of  the  Inhabitants  of  the  city;  that  the  sup- 
ply of  water  was  at  all  times,  for  more  than 
90  days,  wholly  Insufficient  and  inadequate 
for  sprinkling  lawns  or  other  domestic  pur- 
poses, and  It  was  wholly  inadequate  to  pro- 
tect the  city  and  Its  Inhabitants  from  Are, 
so  that  the  health  and  property  of  the  citi- 
zens of  the  city  were  gi-eatly  endangered. 
The  petition  also  contains  a  copy  of  the  reso- 
lution XMissed  by  the  mayor  and  council  of 
the  city  in  regular  session,  directing  the  city 
attorney  to  proceed  and  commence  an  ac- 
tion to  annul  the  franchise.  Section  2  of  the 
franchise  ordinance,  which  was  the  contract 
between  the  parties,  bad  the  following  pro- 
vision In  reference  to  the  supply  of  water 
to  be  furnished:  "Sec.  2.  The  said  grantees 
shall  at  all  times  furnish  an  abundant  sup- 
ply of  water,  which  shall  be  clear,  bright, 
and  wholesome."  Section  15  of  the  franchise 
ordinance  is  as  follows:  "If  at  any  time  the 
supply  of  water  for  either  public  or  private 
use  shall  prove  insufficient  from  any  cause 
whatever,  except  through  the  fault  of  the 
town,  the  rental  of  the  flre  hydrants  as  well 
as  the  rate  to  private  consumers  shall  cease 
during  the  time  of  such  suspension  of  said 
water  supply,  and  if  at  any  time  after  the 
water  works  are  completed  and  accepted  as 
herein  provided,  said  grantees  or  their  as- 
signs shall  fall  to,  except  through  unavoida- 
ble accident,  or  fault  of  the  town,  or  failure 
of  the  water  supply,  furnish  an  adequate  sup- 
ply of  water  for  Are  and  other  public  and 
private  use,  as  provided  In  this  ordinance, 
for  a  period  of  sixty  days  (CO  days)  continu- 
ously, then  the  contract  for  hydrant  rental 
between  the  town  of  El  Reno  and  said  gran- 
tees shall  cease  at  the  option  of  the  town." 

It  win  be  necessary  to  notice  section  6  of 
tlie  franchise  ordinance  In  passing  on  the  rul- 
ings of  the  court  below.  It  is  as  follows: 
"Sec.  6.  If  said  grantees  shall  issue  bonds 
secured  by  mortgage  or  trust  deed  upon  said 
works  and  appurtenances,  then  the  money 
due  or  to  become  due  for  any  hydrant  rental 
as  afoi-esald,  or  so  much  thereof  as  may  be 
necessary.  Is  hereby  appropriated  to  the  pay- 
ment of  the  interest  on  such  bonds.  And  the 
town  hereby  agrees  that  Its  treasurer  shall 
deposit  the  same  at  tlie  place  where  such 
Interest  Is  payable,  due  notice  of  the  place 
Of  payment  of  said  Interest  to  be  filed  with 
the  town  clerk  by  the  grantees,  to  be  applied 
to  such  payment.  The  town  agrees  to  pay  In- 
terest at  the  rate  of  ten  per  cent  per  annum 
on  all  sums  of  money  due  from  It,  under  the 
provisions  of  this  ordinance.  If  not  paid  or 
deposited  at  maturity  as  aforesaid." 

The  answer  of  the  defendant  contains  tlie 
following  admission:  "And  for  a  second  and 
further  defense  said  defendant  refers  to  the 
admissions  hereinbefore  made,  and  makes 
the  same  a  part  of  this  defense,  the  same  as' 
if  fully  rewritten  herein,  and  further  ad- 
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mits  that  during  parts  of  the  montbR  of  June, 
July,  and  August,  1901,  it  did  furnish  to  the 
city  of  El  Reno  an  abundant  supply  of  wa- 
ter as  provided  by  section  2  of  the  ordinance, 
marked  'Exhibit  A,'  attached  to  the  petition, 
but  alleges  that  during  all  of  said  mouths, 
except  a  portion  of  one  day  when  a  part 
of  its  machinery  was  broken  and  disabled, 
it  famished  an  ample  supply  of  water  for 
domestic  and  sanitary  purposes  and  ordinary 
Are  protection,  and  Us  failure  to  furnish  wa- 
ter naore  abundantly  was  caused  by  failure 
of  supply,  as  more  fully  hereinafter  explain- 
ed and  shown.  Said  defendant  alleges  that 
its  wells  and  pumping  station,  from  which 
It  has,  until  within  the  last  few  months,  ob- 
tained its  entire  supply  of  water,  are  locat- 
ed about  equally  distant  between  the  north 
line  of  the  dty  of  El  Beno  and  the  North 
Canadian  river;  that  prior  to  locating  its 
wells  and  pumping  station  at  this  point  It 
made  careful  Investigation,  and,  from  the 
best  information  obtainable,  believed  that  an 
ample  supply  of  water  would  be  found  In  the 
sheet  water  or  underflow  that  extended  across 
the  river  Iwttom  at  this  place,  and  for  many 
miles  up  and  down  the  river;  that  at  the 
time  of  the  passage  of  the  original  ordinance, 
and  making  of  the  contract  between  McCor- 
mlck  and  the  plaintiff's  predecessors.  It  was 
well  known  and  understood  by  the  city  and 
the  people  In  general  that  the  defendant 
would  get  Its  water  supply  at  the  place  de- 
scribed, and  all  parties  concurred  in  the 
heUet  that  a  sufBeient  supply  of  water  could 
be  found  at  that  location.  And  defendant  al- 
leges that  the  supply  of  water  from  the  sheet 
water  or  underflow  at  Its  pumping  station 
proved  ample  and  adequate  for  several  years 
after  the  works  were  constructed,  but  owing 
to  the  growth  of  the  city  of  El  Reno,  and 
large  increase  In  tlie  consumption  of  wa- 
ter, the  supply  had  gradually  become  inade- 
quate; that,  still  hoping  to  Increase  the 
supply  of  water,  tlie  defendant  has,  at  a 
great  expense,  from  time  to  time  penetrated 
and  tunneled  the  water  stratum  near  its 
pumping  station,  and  has  Increased  the  num- 
ber of  its  wells,  all  without  materially  in- 
creasing the  supply  of  water;  that  the  sum- 
mer Just  passed  (1001)  has  been  unusually 
dry,  both  In  the  vicinity  of  El  Reno  and 
west  along  the  valley  of  the  North  Canadian 
river,  so  that  the  river  has  been  entirely 
without  water  for  many  miles,  and  the  un- 
derflow greatly  diminished,  causing  wells, 
that  have  for  years  heretofore  been  furnish- 
ing a  large  supply  of  water,  to  fail  entire- 
ly, or  diminish  greatly  the  yield  or  flow  of 
water  therefrom."  The  answer  then  shows 
that  during  a  part  of  the  year  1901  the  citj'  of 
El  Reno  had  a  transient  population  of  over 
175.000,  a  portion  of  whom  used  water  from 
the  city  waterworks.  The  answer  then  has 
the  following:  "And  said  defendant  alleges 
that  the  experience  of  the  past  summer  has 
demonstrated  that  the  supply  of  water  to  be 
had  at  its  pumping  station  as  now  located 


will  not  at  all  times  prove  adequate  to  the 
necessities  and  requirements  of  the  city  of  El 
Reno;  that  in  the  month  of  June  last  it 
purchased  additional  pumping  machinery 
and  sunk  several  wells  in  the  bed  of  the 
North  Canadian  river,  and  as  soon  as  It  was 
possible  with  the  material  it  had  or  could 
secure  at  the  time,  about  July  10,  1901,  con- 
ducted the  water  pumped  from  the  wells 
at  the  river  to  the  pumping  station,  where 
It  became  a  part  of  the  supply;  that  the 
wells  sunk  by  it  at  the  river,  as  aforesaid, 
have  demonstrated  that  the  flow  of  sheet  wa- 
ter or  underflow  is  much  stronger  near  the 
river,  and  that  an  ample  and  abundant  sup- 
ply can  be  secured  there  by  moving  the 
present  pumping  station  and  laying  a  new 
force  main  direct  from  there  to  the  city 
mains;  that  it  would  at  once  proceed  to  do 
this  but  for  tlie  pendency  of  this  suit,  which 
so  affects  Its  credit  that  it  is  unable  to  bor- 
row the  large  sum  of  money  required  to  make 
the  change  and  Improvement  mentioned:  that 
the  waterworks  have  cost  upwards  of  $75,- 
000,  of  which  $30,000  was  borrowed,  mort- 
gage bonds  l>elng  issued  therefor,  and  the 
residue  contributed  by  the  stockholders  of 
the  defendant  company." 

After  the  answer  was  flied,  the  plaintiff  in 
error  flled  a  motion  for  Judgment  on  the 
pleadings,  on  the  ground  that  the  Issues  rais- 
ed In  the  petition  were  confessed  and  ad- 
mitted by  the  answer,  and  that  tliere  was 
no  triable  issue  l>etween  the  plaintiff  and 
defendant  made  by  Its  answer.  Tills  motion 
was  by  the  court  overruled,  and  exception 
duly  saved.  Following  this,  and  by  agree- 
ment of  the  parties,  the  Hon.  Geo.  S.  Green 
was  appointed  referee  to  try  the  cause,  and 
was  required  to  submit  his  findings  of  fact 
and  conclusions  of  law  at  the  next  or  follow- 
ing term.  The  referee  made  his  report, 
which  contained  2.">  separate  findings  of  fact 
and  4  separate  conclusions  of  law  based 
thereon.  The  only  findings  of  fact  which 
are  deemed  necessary  to  be  noticed  here  are 
Nos.  9,  10,  11,  12.  13,  14,  15,  16,  17,  18,  19,  20, 
and  21,  which  are  as  follows: 

"(0)  That  the  water  furnished  by  the  de- 
fendant during  the  year  1901,  from  May  1st 
and  from  that  time  until  Septemlier.  1901. 
the  date  of  the  commencement  of  this  ac- 
tion, was  not  at  all  times  clear,  bright,  and 
wholesome,  but.  upon  the  contrary,  was  at 
times  clouded,  discolored,  and  charged  with 
an  unpleasant  smell  and  odor,  and  was  not 
at  all  times  wholesome. 

"(10)  Tliat  to  correct  and  Improve  the  con- 
dition of  the  water,  the  defendant,  in  June, 
1901,  caused  the  standplpe  of  Its  said  works 
to  be  cleaned,  shut  off  its  reservoir,  and  at- 
tempted to  furnish  water  from  wells  then 
completed  and  In  process  of  development. 

"(11)  That  the  defendant  admits  in  Its  an- 
swer In  this  case  that  It  has  not  compiled 
with  or  conformed  to  all  the  provisions  of  the 
contract,  but  says  that  it  will.  If  allowed  by 
this  court  to  further  mortgage  Its  plant.  In 
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tbe  future  comply  witb  the  conditions  of  its 
contract. 

"(12)  The  supply  of  water  from  about  May 
1,  1901,  to  September,  1901,  was  inadequate 
for  tlie  fire  purposes,  and  insufficient  for  the 
domestic  purposes,  in  this:  That  there  was 
not  furnished  a  water  supply  sufficient  for 
lawn  purposes  on  and  at  times  for  house  use; 
that  there  was  not  a  sufficient  pressure  for 
domestic  purposes  upon  the  second  floor  of 
buildings  during  portions  of  said  period. 

"(13)  There  has  been  prior  to  the  com- 
mencement of  this  action  a  partial  failure 
on  the  part  of  the  defendant  to  comply  with 
the  conditions  of  the  contract  between  it  and 
the  plaintiff,  and  the  plaintiff  had  given  to 
defendant  due  and  proper  notice. 

"(14)  The  defendant  was  apprised  of  and 
bad  knowledge,  prior  to  the  commencement 
of  this  action,  that  it  was  not  fully  comply- 
ing with  the  conditions  of  its  contract,  and 
was  violating  its  provisions,  and  this  notice 
was  given  It  more  than  sixty  days  liefore  this 
action  was  commenced. 

"(15)  Tlie  defendant  in  Its  answer  admits 
that  It  has  failed  to  fully  perform  the  condi- 
tions of  the  contract  during  the  months  of 
June,  July,  August,  and  up  to  September  15, 
1901,  and  asks  no  hydrant  rental  from  June 
15  to  September  15, 1001. 

"(10)  Under  the  provisions  of  the  fifteenth 
section  of  the  contract,  plni)itlff  rescinded  the 
contract  between  it  and  the  defendant,  so 
far  as  it  was  capable  of  doing,  on  July  1, 
1001. 

"(17)  The  defendant  was  duly  notified  In 
proper  time  of  the  insufficiency  of  the  supply 
of  its  water  plant. 

"(18)  That  the  water  plant  of  the  defend- 
ant company  cost  about  $75,000.  That  mort- 
gage bonds  have  been  issued  upon  said  plant 
for  the  sum  of  $50,000  for  borrowed  money. 
The  interest  on  said  bonds  has  been  paid 
heretofore  by  the  defendant  company  direct 
to  the  mortgage  bondholders. 

"(19)  That  in  the  mouth  of  June,  1901,  the 
defendant  company  commenced  expending 
money  on  said  water  plant,  and  trying  to 
secure  an  additional  and  adequate  supply  of 
water,  and  expended  some  ?2,000,  in  an  effort 
to  provide  a  greater  supply  of  water,  in  ac- 
cordance with  the  terms  of  its  contract  with 
the  city  of  El  Reno. 

"(20)  That  the  failure  of  the  water  supply 
of  said  water  plant  has  been  largely  caused 
by  the  inadequate  quantity  of  sheet  water, 
being  the  original  source  of  supply  for  said 
plant,  caused  by  dry  weather,  which  continu- 
ed up  to  the  commencement  of  this  action. 
Said  defendant's  source  of  water  supply  of 
water  was  twenty-one  wells  in  the  valley  of 
the  North  Canadian  river,  about  a  half  mile 
from  said  river,  and  about  one-half  mile  from 
said  city  of  El  Reno,  distributed  over  a  tract 
of  some  five  acres  in  extent,  and  so  connected 
as  to  convey  the  water  from  each  of  said 
wells  to  one  large  central  well  from  which 
tbe  water  was  pumped  in  the  principal  mains 


of  said  company.  Eleven  of  said  wells  were 
constructed  prior  to  July,  1899,  and  in  the 
fall  of  1899  nine  of  said  wells  were  con- 
structed and  connected  with  said  plant. 
That  said  wells  so  constructed  were  sunk  to 
a  depth  of  about  forty  feet,  and  to  bedrock 
in  said  locality,  and  the  supply  of  water  ob- 
tained therefrom  is  what  is  known  as  'sheet 
water,'  and  proved  sufficient  until  about  the 
1st  of  May,  1901,  when  by  reason  of  the  dry 
weather,  as  aforesaid,  and  tbe  Increased  de- 
mand, said  supply  became  deficient. 

"(21)  That  to  overcome  tlie  difficulty  and 
secure  a  greater  suM>Iy  of  water  the  defend- 
ant company  purchased  additional  machinery 
some  time  in  June,  1001,  and  sunk  wells  in 
the  bed  of  the  North  Canadian  river.  That 
about  the  middle  of  July,  1901,  the  water 
company  conducted  the  water  pumped  from 
the  wells  at  the  North  Canadian  river  to 
the  pumping  station,  and  the  water  supply 
was  in  a  measure  thereby  increased." 

Of  the  four  conclusions  of  law,  the  court 
set  aside  the  first  three  and  rendered  Judg- 
ment upon  the  fourth.  The  fourth  conclu- 
sion of  law  is  as  follows:  "(4)  The  water 
plant  of  the  defendant  having  been  mort- 
gaged to  secure  the  payment  of  the  sum  of 
$50,000,  and  this  action  being  for  the  can- 
cellation and  rescission  of  the  ordinance 
giving  the  defendant  the  right  to  funiish 
water  to  said  city,  necessarily  affects  the 
company  holding  said  mortgage  bonds,  and 
the  mortgage  company  is  a  necessary  and 
proper  party  to  the  action." 

The  record  does  not  contain  the  evidence, 
but  merely  contains  the  pleadings,  motions, 
findings  of  fact,  and  conclusions  of  law,  to- 
gether with  the  Judgment  of  the  court.  Aft- 
er setting  aside  the  first  three  conclusions  of 
law  found  by  the  referee,  the  court  sus- 
tained the  fourth  conclusion,  and  rendered 
Judgment  thereon  against  the  plaintiff,  dis- 
missing the  action  and  taxing  the  costs  to 
the  plaintiff.  From  this  Judgment  the  plain- 
tiff in  error  appeals. 

The  discussion  In  this  case  on  both  sides 
has  covered  a  much  wider  range  than  is  nec- 
essary to  reach  any  question  contained  in 
the  record.  Several  of  the  propositions  dis- 
cussed cannot  be  reached  because  of  the 
failure  to  bring  up  the  evidence.  The  record 
not  containing  the  evidence,  this  court  is 
confined  and  restricted  to  questions  arising 
upon  the  pleadings,  findings  of  fact,  and  con- 
clusions of  law.  Had  the  plaintiff  in  error 
preserved  the  evidence  In  the  record,  this 
court  then  could  have  examined  all  matters 
complained  of.  Upon  this  record  we  must 
take  the  findings  of  fact  as  verity,  for  the 
purpose  of  this  case. 

The  waterworks  contract  contains  a  very 
peculiar  provision  in  case  of  a  failure  of  the 
water  supply.  That  Is  to  say,  there  is  a  pro- 
vision which  sets  forth  that  the  water  com- 
pany shall  furnish  an  abundant  supply  of 
good,  clear,  bright,  and  wholesome  water. 
Then  In  section  15  there  is  a  provision  that 
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if  the  grantee  or  his  assigns  sliall  fail,  ex- 
cept througli  unavoidable  accident  or  fault 
of  the  town,  or  failure  of  the  water  supply, 
to  furnish  an  adequate  supply  of  water  for 
fire  and  other  public  and  private  use,  as 
provided  in  this  ordinance,  for  a  period  of  00 
days  continuously,  the  contract  for  hydrant 
rental  between  the  town  of  El  Ueno  and  said 
grantee  shall  cease  at  the  option  of  the  town. 
Now,  here  was  a  contract  the  very  purpose 
of  which  was  to  provide  water  for  Are  pro- 
tection and  for  domestic  use  generally,  and 
a  failure  to  supply  a  sufliclent  quantity  of 
water  would  be  a  failure  In  the  very  purpose 
and  object  of  the  contract;  but  there  was  a 
clause  Inserted  which  would  seem  to  pro- 
vide tliat,  in  case  of  a  failure  of  the  water 
supply,  the  city  would  still  be  bound  to  re- 
ceive a  partial  supply  ancl  be  unable  to  work 
a  forfeiture  of  the  contract  or  franchise,  and 
it  w^as,  we  suppose,  uiwn  this  theory,  and 
viewing  the  contract  in  this  light,  that  the 
statements  were  made  In  the  answer  admit- 
ting the  partial  failure  to  furnish  water, 
and  attributing  this  failure  to  the  failure  in 
the  supply.  There  is  nothing  in  the  contract 
between  the  parties  which  provides  that  the 
wells  for  the  supply  of  water  should  be  lo- 
cated at  any  particular  place,  although  It  is 
alleged  that  the  city  knew  where  the  wells 
Avcre  to  be  sunk,  and  acquiesced  In  their 
loc:ition  at  that  point.  It  devolved  upon  the 
water  company  to  find  a  supply  of  water 
adwpiate  for  the  purpose  if  it  could  be  done 
within  a  reasonable  distance  from  the  city. 
The  pun>ose  of  the  contract  being  to  furnish 
water  sullicient  for  fire  protection  and  other 
domestic  use,  the  company  could  not  be  heard 
to  say  that,  inasmuch  as  it  had  sunk  wells  at 
a  point  where  all  of  the  parties  believed  that 
a  sutHcicnt  supply  of  water  could  be  found, 
because  tlioy  failed  to  find  a  sufllcient  quan- 
tity they  <-ould  then  refuse  to  make  further 
efforts  to  find  a  body  of  water  that  would  be 
sutliclent.  If  there  was  a  larger  quantity  of 
water  at  any  place  within  a  reasonable  dis- 
tance that  could  be  had  without  an  unreason- 
able expenditure,  and  the  city  was  growing 
and  uee<led  a  greater  amount  of  water,  it 
was  the  duty  of  the  company,  under  their  con- 
tract, to  use  all  reasonable  efforts  to  find  a 
suttlcient  body  of  water  for  that  purpose. 

The  first  error  complained  of  was  the 
overruling  of  the  motion  of  plaintiff  In  error 
for  judgment  on  the  pleadings.  A  decision 
njion  this  motion  in  favor  of  plaintiff  would 
necessarily  have  been  final  as  between  the 
parties,  and  the  question  as  to  whether  or 
not  the  mortgagees  were  necessarj'  parties 
to  the  action  must  be  determined  before  a 
decision  could  be  had  upon  this  motion.  We 
tliink  the  conclusion  of  law  found  by  the 
referee  and  sustained  by  the  court  was  cor- 
rect, that  the  mortgagees  were  necessary 
parties  to  this  suit  before  any  final  judg- 
ment could  be  rendered  against  the  plaintiff 
therein,  and,  being  necessary  parties,  the 
court  would  have  required  them  to  be  brought 
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in  before  rendering  any  judgment  against 
the  defendant  which  would  have  disposed  of 
the  case.  It  is  very  strenuously  contended 
by  the  plaintiff  in  error  that  the  mortgage 
company  was  not  a  necessary  party,  or  even 
a  proper  party,  in  the  case;  that  all  of  the 
rights  of  the  iMirties  in  the  case  could  be 
lltlgnted  without  the  mortgage  company  be- 
ing made  a  party.  We  thluk  the  plaintiff  In 
error  Is  In  error  in  this  contention,  and  we 
are  cited  to  no  cases  sustaining  the  proposi- 
Oon. 

In  the  case  of  Farmers'  Ij.  &  T.  Co.  v. 
Galesburg,  133  U.  S.  150,  10  Sup.  Ct.  316, 
33  li.  Kd.  573,  which  was  a  case  from  Gales- 
burg, 111.,  and  in  which  the  contract  had  a 
provision  similar  to  the  one  In  t'>e  case  at 
bar,  making  provision  that  the  grantees 
might  issue  bonds  secured  by  trust  deed  upon 
the  works  and  appurtenances,  and  tliat  in 
such  case  the  money  to  become  due  from 
the  hydrant  rentals  should  be  appropriated 
for  the  payment  of  interest  on  such  bonds, 
tlie  mortgage  company  made  application  to 
be  made  parties,  to  which  there  was  no  ob- 
jection, and  after  the  company  was  made  a 
party  defendant  It  deveiope<l  that  it  was  the 
real  owner  of  the  waterworks,  and  the  litiga- 
tion was  from  that  time  on  carried  on  by 
such  company.  This  is  the  only  case  that 
we  have  been  able  to  find  in  which  the 
mortgage  company  was  made  a  party,  and  iu 
this  case,  when  the  application  was  made, 
no  objections  seem  to  have  been  made  by  the 
opposition.  This  case  is  authority  for  the 
contention,  at  least,  that  the  mortgage  com- 
pany was  a  proper  party  in  this  case,  and 
we  think  that  the  language  contained  in 
section  0  of  the  franchise  ordinance  Is  such 
that  It  is  thereby  made  a  party  to  the  con- 
tract, and  Is  Interested  in  any  litigation 
which  seeks  to  annul  the  contract  between 
the  city  and  the  water  company.  The  con- 
clusion, therefore,  reached  by  the  referee  and 
the  court  below,  that  the  mortgage  company 
was  a  necessary  party  to  the  action,  was 
correct.  Defendant  in  error  concedes  this 
proposition  thus  far.  It  is  only  combated  by 
the  plaintiff  in  error. 

Section  4230,  Wilson's  Rev.  &  Ann.  St.  1903, 
reads  as  follows:  "The  court  may  determine 
an.v  controversy  between  parties  before  it, 
when  It  can  be  done  witliout  prejudice  to  the 
rights  of  others,  or  b.y  saving  their  rights; 
but  when  a  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other 
parties,  the  court  must  order  them  to  be 
brought  in." 

It  was  necessary  to  make  the  mortgage 
company  a  party  to  this  litigation  if  for  no 
other  reason  than  to  avoid  a  multiplicity  of 
suits.  Maxwell's  Pleading  &  Practice,  43; 
C«mp  V.  McHHlllcuddy,  10  Iowa,  201;  Pome- 
roy's  Remedies,  K  im,  208.  418,  430;  (Jer- 
son  V.  Hanson  (Kan.)  9  Pac.  230.  The  rule 
enibodleil  In  this  statute  is  an  equitable  one, 
and  derived  from  equitable  practice.  Tsual- 
ly,  lu  cases  for  the  recovery  of  money  only. 
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the  plaintiff  may,  at  Its  option,  prosecute 
the  action  as  against  any  one  or  all  of  the 
obligors,  but  tbis  is  not  true  as  a  rule  in 
equity  cases.  Besides,  the  puipose  and  de- 
sign of  tbe  courts  is  not  to  try  a  case  upon 
some  technicality  which  puts  no  real  ques- 
tion at  issue,  nor  is  it  tbe  purpose  of  courts 
to  try  a  case  upon  such  a  narrow  theory  that 
It  malies  it  necessary  to  commence  a  new 
suit;  but,  on  the  contrary,  the  purpose  and 
design  of  courts  is  to  administer  Justice  be- 
tween the  litigants,  and  in  order  to  enforce 
their  full  rights  and  obligations  upon  the 
merits  it  becomes  necessary  to  bring  in  all 
parties  interested.  Here  in  this  case  the 
town  and  the  water  company  had  provided 
in  their  contract  that  the  water  company 
might  issue  bonds  secured  by  a  mortgage 
or  trust  deed,  and  that  the  hydrant  rentals 
should  be  set  apart  and  held  for  the  pay- 
ment of  Interest  upon  such  bonds.  Now,  if 
these  hydrant  rentals  could  be  cut  off  by 
dissolution  and  annulment  of  the  contract, 
and  the  value  of  the  property  so  far  depre- 
ciated as  to  make  it  practically  worthless, 
without  the  mortgage  company  being  heard, 
then  the  rights  of  such  company  would  be 
affected  and  adjudicated  without  Its  having 
its  day  In  court. 

We  pass  now  to  the  consideration  of  tbe 
findings  of  the  referee.  First,  It  Is  foimd 
that  the  water  was  not  at  all  times  clear, 
bright,  and  wholesome;  next,  that  it  was  at 
times  Inadequate  for  fire  purposes  and  insuffi- 
cient for  domestic  use;  next,  that  the  failure 
of  the  water  supply  of  the  plant  was  laigely 
caused  by  the  inadequate  quantity  of  sheet 
water,  being  the  original  source  of  supply  of 
the  plant,  caused  by  dry  weather,  which  con- 
tinued up  to  the  commencement  of  this  ac- 
tion; that  defendant  had  expended  money 
on  said  plant  in  trying  to  secure  an  addi- 
tional supply  of  water,  expending  the  sum  of 
about  $2,000,  and  was  ready  and  willing 
to  expend  an  additional  amount,  and  would 
have  done  so  were  it  not  for  the  commence- 
ment of  this  suit.  The  defendant,  in  order 
to  overcome  this  difficulty,  and  to  secure  an 
additional  supply  of  water,  had  purchased 
machinery  and  sunk  additional  wells,  which 
under  ordinary  circumstances  would  prob- 
ably have  been  sufficient,  but  proved  to  be 
inadequate.  We  think  the  findings  of  fact 
show  that  the  water  company  had  made  a 
reasonable  effort  to  find  a  supply  of  water 
adequate  for  the  use  of  the  city.  It  was  no 
fault  of  the  company  that  the  water  had 
decreased  in  volume  because  of  the  dry 
weather,  which,  by  the  findings  of  the  ref- 
eree, was  shown  to  liave  continued  up  to 
the  commencement  of  this  action.  There 
was  no  means  by  which  the  water  comi)auy 
could  control  the  water  supply,  and  there  is 
an  express  provision  in  the  franchise  ordi- 
nance that  the  company  should  not  be  held 
accountable  for  the  failure  to  furnish  suffi- 
cient water  when  that  fuiim'e  was  caused  by 
the  failure  of  the  water  sui)ply  itself. 


Having  reached  the  conclusion  that  the 
findings  of  fact  failed  to  show  that  the  de- 
fendant company  was  at  fault  in  not  carry- 
ing out  the  provisions  of  its  contract,  tlie 
Judgment  of  the  court  below  is  affirmed.  All 
the  Justices  concurring,  except  IRWIX,  J., 
who  tried  the  case  below,  not  sitting. 


FIRST   NAT.   BANK  OF  GENEBEX).   ILI*. 

V,  NATIONAL  LIVE  STOCK  BANK 

OF  CHICAGO,  ILL. 

(Supreme  Court  of  Oklahoma.    March  4,  1901.) 

REPLEVIN— ASSIGNMENT  OF  CHATTEL  MORT- 
OAGB  —  RECORDING  — ACKNOWLEDGMENT  OF 
RELEASE— ASSIGNEES  AND  INCUMBRANCERS 
IN  GOOD  FAITH— PENAL   STATUTES. 

1.  Section  9,  c.  120,  vol.  2,  Webb's  Ann.  St. 
Kan.,  which  provides  that,  "when  any  mort- 
gage of  personal  property  shall  have  been  fully 
paid  or  satisfied,  it  Hhall  be  the  duty  of  the 
mortgagee,  his  assignee  or  personal  represen- 
tative, to  enter  satisfaction,  or  cause  satisfac- 
tion thereof  to  l>e  entered  of  record,  in  the  same 
manner  as  near  as  may  be,  and  under  the 
some  penalty  for  a  neglect  or  refusal,  as  pro- 
vided in  the  case  of  the  satisfaction  of  mort- 
gages of  real  estate,"  does  not  authorize  or  re- 
quire one  who  purchases  a  negotiable  promis- 
sory note,  which  is  duly  transferred  by  an  as- 
signment on  the  back  thereof,  l>efore  maturity, 
to  also  take  a  formal  assignment  of  a  chattel 
mortgage  given  to  secure  it,  and  have  it  filed 
in  the  ofBce  of  the  register  of  deeds.  The 
transfer  of  such  note  carries  with  it  the  as- 
signment of  the  mortgage,  there  t>eiDg  no  law 
auth(»izing  an  assignment  of  a  chattel  mort- 
gage, given  to  secure  negotiable  paper,  to  be 
placed  of  record;  and  such  assignee,  although 
he  has  no  record  title,  will  be  protected  against 
subsequent  purchasers  and  incumbrancers  in 
good  faith,  and  may  recover  against  them  in  a 
replevin  action  involving  the  property  included 
in  his  mortgage. 

2.  A  separate  instrument  executed  by  a  mort- 
gagee acknowledging  satisfaction  of  a  chattel 
mortgage  and  puynieut  of  the  debt  secured 
thereby,  but  which  is  not  acknowledged  be- 
fore some  ofBcer  named  in  the  statute  and  cer- 
tified to  as  provided  therein,  is  not  entitled  to 
record,  and  the  filing  or  recording  thereof  im- 
ports no  notice. 

3.  Duties  imposed  by  implication  are  only 
those  which  are  necessarily  connected  with  the 
subject  to  which  the  statute  relates,  and,  if 
they  are  penal,  they  are  to  be  construed  strictly, 
which  means  that  they  are  not  to  be  so  ex- 
tended by  implication  beyond  the  legitimate  im- 
port of  tiie  words  used  in  them  as  to  embrace 
acts  not  clearly  described  by  such  words. 

4.  The  mere  fact  that  a  mortgagee  in  Kan- 
sas, in  the  absence  of  a  contract  to  the  con- 
trary, owns  the  legal  title  to  tiie  property 
mortgaged,  does  not  require  an  assignment  ot 
such  mortgage  to  be  placed  of  record,  there  l>e- 
ing  no  statute  impo.sing  such  duty. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woodward 
Cotmty;  before  .Tustice  Juo.  H.  Burford. 

Action  by  the  National  Live  Stock  Bank 
of  Chicago,  111.,  against  the  First  National 
Bank  ot  Geneseo,  111.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

Botsford,  Deatherage  &  Young  and  Hon*;- 
ton  &  Marum,  for  plaintiff  in  eiTor.  Win- 
ston, Bjiitcock.  Strrtwn  &  Shaw  and  .Stanley, 
Vermilion  &  Evans,  for  defendant  in  en'or. 


\  i.  See  SUtutes,  vol.  44,  Cent.  Dl^.  t  322. 
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BURAVEIj;^,  J.  W.  B.  Grimes,  who  lived 
in  Clark  county,  Kan.,  on  June  27,  1900,  ex- 
ecnted  to  the  Slegel-Sanders  Live  Stock  Com- 
mission Company  his  negotiable  promissory 
note  for  $11,111.23,  due  November  1,  1900, 
with  Interest  from  maturity  at  the  rate  of 
8  per  cent,  per  annum.  To  secure  the  pay- 
ment of  this  note,  at  the  same  time  he  duly 
executed  a  chattel  mortgage,  to  the  payee  of 
the  note,  on  526  cattle,  and  this  mortgage 
was  filed  In  the  office  of  the  register  of  deeds 
of  Clark  county  on  July  12,  1000.  This  note 
was  then  assigned  by  the  payee  to  the  Gen- 
eseo  bank.  On  October  24,  1900,  and  after 
the  note  Jtist  described  had  been  assigned  to 
the  Geneseo  bank.  Grimes  executed  to  the 
Slegel-Sanders  Live  Stock  Commission  Com- 
pany two  other  notes,  one  for  $7,033.24  and 
one  for  $7,000,  due  six  months  after  date,  and 
gave  a  chattel  mortgage  to  the  commission 
company  on  «J3  head  of  cattle  (which  In- 
clude<l  the  cattle  described  In  the  first  mort- 
gage) to  secure  these  two  notes,  which  were 
assigned  to  the  Chicago  Cattle  Loan  Com- 
pany. On  November  24,  1900,  although  the 
Siegel-Sanders  Live  Stock  Commission  Com- 
pany had  sold  the  note  for  $11,111.23  to  the 
Oeneseo  bank.  It,  through  its  president,  Frank 
Slegel,  without  any  authority,  filed  in  the 
crfRce  of  the  register  of  deeds  a  pretended 
release,  in  which  payment  of  the  note  was 
acknowledged.  On  February  25,  1901,  the 
Chicago  Cattle  Loan  Company  caused  its 
agent,  a  Mr.  True,  to  examine  the  records  of 
Clark  county  as  to  chattel  mortgages  against 
Grimes,  and  on  this  examination  he  found 
the  record  clear,  except  as  to  the  mortgage 
held  by  his  company,  and  so  reported  to  it. 
On  April  17,  1901,  Grimes  executed  two  oth- 
er notes  to  the  Slegel-Sanders  Live  Stock 
Commission  Company  for  $7,G94.77,  each  due 
October  27,  1901,  and,  to  secure  the  pay- 
ment of  these  two  notes,  he  at  the  same  time 
executed  a  chattel  mortgage  on  606  of  the 
cattle  In  question.  These  two  notes  were 
then  sold  to  the  National  Life  Stock  Bank  of 
Chicago  for  $15,389.54,  and  It  believed  at  the 
time  it  bought  these  notes  that  the  mortgage 
sHK-nring  them  was  a  first  Hen  on  the  cattle, 
and  It  secured  this  Information  through  Mr. 
True,  who  personally  examined  the  record. 
It  is  Insisted  that  these  notes  were  given  as  a 
renewal  of  the  second  set  of  notes  taken  by 
the  Slegel-Snnders  Company,  but  perhaps 
that  Is  not  material  under  our  views  of  the 
law.  Grimes  moved  these  cattle  to  Wood- 
ward county,  Okl.,  bet\veen  April  2.")  and 
May  1,  1901,  vrithout  the  knowledge  or  con- 
sent of  either  of  the  parties  to  this  suit. 
They  were  seized  by  the  Geneseo  bank  be- 
tween the  19th  and  20th  of  May,  1901,  and 
the  Chicago  Ijank,  within  one  year  from  the 
filing  of  the  first  mortgage  in  the  oflice  of  the 
register  of  deeds  of  Clark  county,  Kan.,  com- 
menced this  suit  In  replevin  in  the  district 
court  to  recover  possession  of  the  cattle, 
claiming  under  the  mortgage  which  was  ex- 
ecuted to  the  Slegel-Sanders  Live  Stock  Com- 


mission Company  on  April  17,  1901,  and  the 
Geneseo  bank  claiming  under  the  mortgage 
dated  June  27,  1900,  which  was  released  by 
the  Slegel-Sanders  Live  Stock  Commission 
Company  after  its  assignment  to  the  Geneseo 
bank.  There  Is  practically  no  dispute  as  to 
the  facts,  and  the  trial  court  expressly  held 
that  both  the  parties  to  this  action  acted  in 
good  faith.  It  was  agreed  that  the  court 
should  take  Into  consideration  all  of  the  laws 
of  Kansas,  the  same  as  though  they  had  been 
formally  introduced  In  evidence  and  copied 
into  the  record,  and,  as  each  party  is  still  In- 
sisting upon  this  agreement,  this  court  will 
adhere  to  it 

A  number  of  questions  are  argued  in  the 
briefs,  and,  while  we  will  not  discuss  all  of 
them,  we  have  considered  them  all,  and  will 
discuss  those  which  we  think  are  controlling. 
The  note  dated  .Tune  27,  1900,  was  assigned 
to  the  Geneseo  bank  for  value.  In  the  ordinary 
course  of  business,  long  before  maturity,  and 
this  assignment  of  the  note  carried  the  se- 
curity with  it,  without  the  execution  of  a 
formal  assignment  of  the  mortgage.  Bur- 
hnns  V.  Hutcheson,  25  Kan.  625,  37  Am.  Rep. 
274;  Mutual  Benefit  Life  Insurance  Co.  et  al. 
V.  Huntington,  57  Kan.  744,  48  Pac.  19; 
Swift  V.  Bank  of  Washington,  114  Fed.  643, 
52  C.  C.  A.  330;  Daniel  on  Negotiable  Instru- 
ments, vol.  2,  S  655;  Jones  on  Chattel  Mort- 
gages, S  503.  And  In  the  ease  of  Carpenter 
V.  Longan,  18  Wall.  271,  27  L.  Ed.  313,  the 
Supreme  Court  of  the  Tnited  States  said: 
"All  the  authorities  agree  that  the  debt  is  the 
principal  thing  and  the  mortgage  an  acces- 
sory. Equity  puts  the  principal  and  acces- 
sory upon  a  footing  of  equality,  and  gives 
to  the  assignee  of  the  evidence  of  the  debt 
the  same  rights  in  regard  to  both.  There  is 
no  departure  from  any  principle  of  law  or 
equity  In  reaching  this  conclusion.  There  Is 
no  analogy  between  this  case  and  one  where 
a  chose  in  action,  standing  alone,  Is  sought 
to  be  enforced.  The  fallacy  which  lies  in 
overlooking  this  distinction  has  misled  many 
able  minds,  and  Is  the  source  of  all  the  con- 
fusion that  exists.  The  mortgage  can  have 
no  separate  existence.  When  the  note  is 
paid,  the  mortgage  expires.  It  cannot  sur- 
vive for  a  moment  the  debt  which  the  note 
represents.  This  dependent  and  incidental 
relation  is  the  controlling  consideration,  and 
talces  the  case  out  of  the  rule  applied  to 
choses  In  action,  where  no  such  relation  of 
dependence  exists."  It  follows,  therefore, 
that  the  Siegel-Sanders  Live  Stock  Commis- 
sion Company  had  no  legal  or  moral  right  to 
release  the  mortgage  securing  the  note  which 
it  had  assigned  to  the  Geneseo  bank,  and  the 
execution  and  filing  of  the  ptu*iK>rted  release 
was  a  fraud  upon  that  bank.  The  bank  nev- 
er appointed  the  Slegel-Sanders  Company  its 
agent  to  collect  this  money,  nor  did  that  com- 
pany have  any  express  or  implied  authority 
to  do  so,  or  to  release  the  chattel  mortgage 
which  secured  tlie  same. 

It  is  true  that  the  Siegel-Sanders  Company 
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l8  not  a  party  to  this  suit,  and  that  it  has 
liad  no  opportunity  to  be  beard  or  make  any 
explanation  as  to  its  connection  witb  the 
transaction;  still  the  court  must  take  the 
record  as  presented,  and  determine  the  rights 
of  the  parties  therefrom;  and  even  If  that 
company  thought  it  bad  a  right  to  release  the 
mortgage,  and  intended  to  apply  the  pro- 
ceeds of  the  second  loan  to  tlie  payment 
of  the  first,  its  belief  in  the  premises  vrould 
not  change  the  law,  nor  do  its  acts  in  falling 
to  apply  the  proceeds  of  the  second  loan  to 
the  payment  of  the  first  argue  good  inten- 
tions. But  it  is  insisted  that  it  is  immaterial 
as  to  whether  the  Slegel-Sanders  Comimny 
acted  In  good  faith,  or  bad  authority,  for  ex- 
ecuting tlie  release  of  the  Geneseo  mortgage; 
that  it  was  the  duty  of  the  plalntift  in  error, 
when  it  bought  its  note  from  the  Slegel-San- 
ders Company,  to  also  take  and  file  an  as- 
signment of  the  mortgage  securing  it,  and 
that,  by  not  doing  so,  the  Geneseo  bank 
was  guilty  of  negligence,  and  that  the  Chi- 
cago bank,  having  bought  on  the  record  as  it 
found  it,  has  a  better  right  than  the  appel- 
lant; and  counsel  cites  a  long  list  of  cases  to 
support  this  position;  In  fact,  the  array  is  so 
formidable,  were  it  to  be  conceded  that  the 
statutes  of  Kansas  require  the  transfer  of 
a  chattel  mortgage,  given  to  secure  the  pay- 
ment of  a  negotiable  promissory  note,  to  be 
evidenced  by  a  formal  assignment  duly  filed 
or  recorded,  we  would  readily  admit  this  po- 
sition, if  the  release  filed  were  in  form  and 
executed  as  required  by  law;  but,  after  an 
examination  of  the  laws  of  Kansas,  we  are 
fully  persuaded  that  they  neither  contem- 
plate nor  require  it;  and  it  is  universally  ad- 
mitted that  tlie  registration  of  an  assignment 
of  a  mortgage  is  wholly  the  creature  of  stat- 
ute, and,  if  the  statute  does  not  retiulre  an 
assignee  to  record  his  assignment,  he  is  not 
guilty  of  negligence  in  failing  to  do  so. 
.Tones  on  Mortgages  (.'5th  Ed.)  vol.  1,  §  OoC. 
The  formal  assignment  and  transfer  of  the 
note  is  all  that  is  necessary. 

The  appellee,  in  support  of  its  position, 
calls  attention  to  section  9  of  chapter  120 
of  Webb's  Annotated  Statutes  of  Kansas, 
which  relate  to  the  release  of  chattel  mort- 
gages, and  is  as  follows  (volume  2):  "When 
any  mortgage  of  personal  property  shall  have 
been  fully  paid  or  satisfied,  it  shall  be  the 
dut.v  of  the  mortgagee,  his  assignee  or  per- 
sonal representative,  to  enter  satisfaction  or 
cause  satisfaction  thereof  to  be  entered  of 
record  in  tlie  same  manner  as  near  as  may 
be,  and  imder  the  same  penalty  for  a  neglect 
or  refusut  as  provided  in  the  case  of  the 
satisfaction  of  mortgages  of  real  estate."' 
This  section  has  been  commentetl  uijon  by 
the  Supreme  Court  of  Kansas,  Ijut,  as  applied 
to  the  question  now  under  consideration,  we 
have  been  unable  to  find  any  decision  of  that 
state  which  can  be  considered  as  an  inter- 
pretation of  it.  In  the  case  of  Thomas  v. 
Ucynolds,  29  Kan.  304,  Justice  Brewer  said 
that  the  statute  in  question  had  reference  to 


one  who  bad  record  title,  and  that  the  pur- 
pose of  the  statute  was  to  clear  the  record 
title  of  the  property,  and  that,  where  a  mort- 
gage has  been  assigned,  no  action,  under  the 
statutes,  will  He  against  the  assignee  to  re- 
cover the  penalty,  without  proof  of  an  assign- 
ment of  record.  The  penalty  referred  to  is  a 
penalty  of  $100,  provided  for  in  the  chapter 
on  real  estate  mortgages,  to  be  recovered 
against  a  mortgagee  or  his  assignee  for 
failure  to  release  a  mortgage  after  the  same 
has  been  paid.  It  reads  as  follows:  "When 
any  mortgage  of  real  property  shall  have 
been  satisfied,  it  shall  be  the  duty  of  the 
mortgagee  or  his  assignee,  immediately  on 
demand  of  the  mortgagor,  to  enter  satisfac- 
tion, or  cause  satisfaction  of  such  mortgage 
to  be  entered  of  record;  and  any  mortgagee 
or  assignee  of  such  mortgage  who  shall  neg- 
lect or  refuse  to  enter  satisfaction  of  such 
mortgage,  as  is  provided  by  this  act,  shall 
be  liable  to  damages  to  such  mortgagor,  or 
his  grantee  or  heirs,  in  the  sum  of  a  hun- 
dred dollars,  to  be  recovered  in  a  civil  action 
before  any  coiu-t  of  competent  jurisdiction." 
The  defendant  was  the  assignee  of  a  chat- 
tel mortgage,  and,  after  payment,  he  refused 
to  release  it,  and  the  court,  the  question  be- 
ing raised  and  urged,  simply  held  that  the 
statute  referred  to  one  holding  record  title. 
Tlie  court  did  not  consider  as  to  whether  the 
assignee  of  a  chattel  mortgage  should  place 
his  assignment  of  record;  that  question  was 
not  before  the  court,  and  the  mere  fact  that 
it  disposed  of  all  of  the  questions  raised  is 
no  indication  as  to  how  it  would  have  held 
on  the  one  question,  which  might  be  decided 
either  way,  so  far  as  any  principle  announced 
in  the  opinion  was  concerned.  The  court  la 
that  case  was  considering  who  was  liable, 
under  the  statute,  for  failure  to  execute  a  re- 
lease of  a  chattel  mortgage,  and  not  whether 
the  statute  required  an  assignment  of  such  a 
mortgage  to  be  filed  or  recorded.  For  the 
sake  of  argument,  it  may  even  be  admitted 
that  the  opinion  assumes  that  an  assignment 
may  be  placed  of  record;  still  that  would  not 
be  controlling,  because  that  question  has  nev- 
er been  decided  in  Kansas,  nor  was  it  In  any 
way  suggested  in  the  record;  and  the  court 
decided  the  case  as  presented,  leaving  ques- 
tions not  raised  for  future  consideration. 
The  other  case,  Parkhurst  v.  First  National 
Bank  of  Clyde  (Kan.  Sup.)  35  Pac.  1116,  fol- 
lows the  rule  announced  in  the  case  of  Thom- 
as v.  Reynolds,  supra,  and  nowhere  even  re- 
fers to  the  question  before  us. 

The  only  provision  of  the  statutes  of  Kan- 
sas which  counsel  for  the  Chicago  bank  con- 
tend authorize  the  filing  of  an  assignment 
of  a  chattel  mortgage  is  the  one  above  quot- 
ed relating  to  this  release,  and  all  tliey 
contend  for  it  is  that  "its  provisions  clearl.v 
contemplate  the  making  and  recording  of 
an  assignment."  The  statut'e  is  iieual  iu  its 
nature  (I'arkhurst  v.  First  National  Bank 
of  Cl.vde,  supra),  and  penal  statutes  are  al- 
ways strictly  construed,  no  matter  whether 
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they  relate  to  public  crimes,  or  forfeitures 
to  individuals  In  tbe  way  of  fixed  dam- 
iiKes,  or  damages  to  be  assessed  by  a  jury. 
It  baa  been  said  tbat  "tbe  rule  requiring 
penal  statutes  to  be  construed  strictly,  means 
only  that  they  are  not  to  be  so  extend- 
ed, by  implication,  beyond  the  legitimate  im- 
port of  tbe  words  used  In  them,  as  to  em- 
brace cases  or  acts  not  clearly  described  by 
such  words,  and  so  as  to  bring  them  within 
the  prohibition  or  penalty  of  such  statutes." 
We  know  of  no  authority  to  the  contrary. 
No  act  not  included  witbin  the  wording  of 
tbe  statute  can  be  inferred.  The  application 
to  the  statute  in  question  is  clear.  It  relates 
to  the  release  of  the  chattel  mortgage,  and 
not  to  tbe  filing  of  tbe  assignment  of  It. 
No  words  used  therein  expressly  authorize  an 
assignment  to  be  filed,  nor  can  it  be  said  to 
do  so  by  Implication.  And  even  if  it  be  said 
that  tbe  statute  recognizes  the  right  or  duty 
to  have  an  assignment  placed  of  record,  we 
insist  that  such  an  assumption  in  a  penal 
statute  does  not  Impose  the  duty  or  create 
the  right.  Duties  imposed  by  implication 
are  those  which  are  necessarily  connected 
with  the  subject  to  which  the  statute  relates, 
and  it  is  certainly  clear  that  a  general  statute 
which  makes  it  the  duty  of  an  assignee  of  a 
mortgage  to  release  it  does  not,  by  reason 
of  the  imposition  of  that  duty  alone,  author- 
ize him  to  record  it.  Tbe  appellee  has  cited 
many  cases,  but  our  attention  has  not  been 
directed  to  a  single  one  bearing  on  this  ques- 
tion, where  the  assignment  of  a  chattel  mort- 
gage was  involved,  notwithstanding  It  Is  one 
of  the  controlling  points  In  the  case,  and  has 
been  so  treated  and  admitted  by  both  parties 
from  the  beginning  of  the  trial  below.  It 
is  safe  to  assume  that  none  exist. 

The  statutes  of  Oregon  (Hill's  Code,  §  3031) 
provide  that  a  mortgage  may  be  discharged 
upon  the  record  thereof  by  the  mortgagee  or 
his  personal  representative  or  assignee  ac- 
knowledging satisfaction  of  tbe  mortgage 
before  the  clerk,  or  executing  a  certificate  to 
that  effect,  with  the  formalities  of  a  deed, 
and  presenting  tbe  same  to  tbe  clerk.  Then 
nettlon  3030  of  the  same  statute  provides 
that  the  recording  of  the  assignment  of  a 
mortgage  shall  not,  in  itself,  be  notice  to  tbe 
mortgagor,  so  as  to  invalidate  a  payment 
made  by  blm  to  tbe  mortgagee. 

Tbe  Supreme  Court  of  Oregon,  in  the  case 
of  Bamberger  v.  Geiser,  33  Pac.  609,  in  pass- 
ing upon  the  question  as  to  whether  the  stat- 
utes authorized  the  recording  of  an  assign- 
ment, following  a  former  decision  of  that 
conrt.  said  tbat  a  thorough  consideration  of 
the  subject,  rendered  necessai'y  by  tbe  facts 
in  tbat  case,  bad  satisfied  it  that  the  record- 
ing acts  of  tbat  state  do  not  extend  to  the 
asxignment  of  mortgages,  and  then  declared 
that:  "Tbe  question  is  not  what  the  plain- 
tiffs migbt  Iiave  done  to  apprise  tbe  defend- 
ant grantees  that  they  were  incumbrancers, 
)>ut  wbat  they  were  legally  bound  to  do 
In  order  to  preserve  the  priority  of  their  lien 


against  the  subsequently  acquired  rights  of 
the  defendants  in  the  property.  As  tbe  plaln- 
tlfTs  were  not  bound,  under  the  recording 
acts,  to  register  their  assignment,  they  were 
under  no  legal  obligations  to  take  the  as- 
signment of  tbe  mortgage  In  the  form  of  a 
conveyance,  and  record  it,  in  order  to  pre- 
vent a  fraudulent  discharge  on  the  record, 
or  to  protect  subsequent  grantees  or  mort- 
gagees." The  case  above  refeiTed  to  is 
squarely  In  point,  although  it  relates  to  a  real 
estate  mortgage;  but  that  is  immaterial,  as 
the  section  there  construed  contained  the 
same  provisions  as  the  one  we  are  called 
upon  to  interpret,  except  that  it  was  stronger 
by  reason  of  the  other  statute  relating  to  the 
filing  of  an  assignment  of  mortgages. 

The  Supreme  Court  of  Indiana,  in  tbe  case 
of  Reeves,  Guardian,  v.  Hayes  et  al..  »5  Ind. 
521,  considered  the  question  In  relation  to 
the  assignment  of  a  real  estate  mortgage. 
Tbe  statutes  of  tbat  state  of  1876  contained 
tbe  following  provisions:  "Every  conveyance 
or  mortgage  of  land,  or  of  any  interest  there- 
in ♦♦  ♦  shall  be  recorded,"  etc.  "To 
entitle  any  conveyance,  mortgage  or  instru- 
ment of  writing  to  be  recorded.  It  shall  be  ac- 
knowledged by  the  grantor."  "When  any 
conveyance,  mortgage  or  other  instrument  re- 
quired to  be  recorded.  Is  acknowledged,"  etc. 
"The  term  'grantor'  as  used  in  this  act  shall 
be  construed  to  embrace  every  person  by 
whom  any  estate  or  interest  in  lands  is  cre- 
ated, granted,  bargained,  sold,  conveyed, 
transferred  or  assigned."  "All  instruments 
of  writing  of  and  concerning  lands  or  con- 
cerning any  interest  therein  »  •  •  shall 
be  deemed  a  conveyance  within  the  provi- 
sions of  this  act."  "The  recording  of  tbe 
assignment  of  a  mortgage  shall  not  be  deem- 
ed, of  itself,  notice  to  a  mortgagor,  his  heirs 
or  personal  representatives,  so  as  to  invali- 
date any  payment  made  by  them  to  tlie  mort- 
gagee or  any  assignee  before  actual  notice 
of  such  assignment."  But  in  tbe  face  of  all 
of  these  statutory  provisions,  one  of  which 
relates  to  the  recording  of  the  assignment 
of  a  mortgage,  the  court  said  that  there  was 
no  law  authorizing  the  record  of  the  assign- 
ment of  a  mortgage,  and  that,  by  reason 
thereof,  such  record,  if  made,  would  not 
import  notice  to  subsequent  purchasers  or 
mortgagees  in  good  faith.  As  to  the  correct- 
ness of  this  decision  we  express  no  opinion, 
but  It  shows  how  reluctant  the  courts  are  to 
invade  the  domain  of  negotiable  paper,  and 
Impair  its  usefulness  in  commerce  and  bank- 
ing transactions,  by  holding  that  assignments 
of  mortgages  given  to  secure  it  must  be  re- 
corded, when  there  is  no  positive  statute  re- 
quiring such  record.  Dealing  in  commercial 
Iiaper  is  the  purpose  of  our  banking  system, 
and  there  is  no  rule  of  law  more  thoroughly 
settled  thon  that  which  protects  a  purcha.ser 
of  such  paper  in  good  faith,  before  maturity, 
against  equities  not  known  to  him.  This  is 
necessary  to  inspire  faith  in  it  as  security; 
and  we  are  unwilling,  tmless  required  by  pos- 
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Itlre  statute,  to  adopt  a  rule  which  will  place 
upon  that  class  of  negotiable  instruments, 
secured  by  chattel  mortgasre,  a  restriction 
which  will  compel  its  retirement,  except  in 
the  county  where  the  mortgage  is  filed,  from 
the  channels  of  trade;  and  such  would  be 
the  effect,  for  no  person  would  invest  bis 
money  under  such  circumstances  without  ei- 
ther examining  the  record  himself  or  having 
them  examined  by  some  responsible  party. 
This  would  entail  delay  and  expense.  The 
courts  should  not,  by  reason  of  uncertain 
implications  of  statutes,  destroy  the  market 
for  negotiable  paper,  or  a  considerable  part 
of  it,  any  more  quickly  than  they  would 
destroy  a  market  for  the  great  commerce  of 
the  country.  The  protection  of  the  one  is 
as  essential  as  the  other,  and  this  was  recog- 
nized by  the  Supreme  Court  of  Kansas  in  the 
case  of  Burhans  v.  Hutcheson,  25  Kan.  625, 
37  Am.  Rep.  274;  and  it  will  not  do  to  say 
that  the  note  still  remains  negotiable,  for 
while  that  is  true  in  theory  it  is  not  true  in 
fact  That  alone  which  guarantied  lt«  pay- 
ment has  virtually  been  withdrawn,  leaving 
the  note  with  no  power  in  trade.  The  Leg- 
islature have  the  right  to  require  that  an 
assignment  of  a  chattel  mortgage  be  tiled, 
but  It  has  not  done  so;   neither  do  we. 

But  even  if  the  statutes  authorize  such  a 
course,  the  Chicago  bank  is  In  no  position 
to  complain,  because  the  release  filed  did  not 
meet  the  requirements  of  the  law.  Section 
9  of  chapter  120  of  volume  2  of  Webb's  An- 
notated Statutes  provides  how  a  chattel  mort- 
gage must  be  released.  It  is  as  follows: 
"When  any  mortgage  of  personal  property 
shall  have  been  fully  paid  or  satisfied,  it 
shall  be  the  duty  of  the  mortgagee,  his  as- 
slgmee  or  personal  representative,  to  enter 
satisfaction  or  cause  satisfaction  thereof  to 
be  entered  of  record  in  the  same  manner,  as 
near  as  may  be,  and  under  the  same  penalty 
for  a  neglect  or  refusal,  as  provided  in  case 
of  the  satisfaction  of  mortgages  of  real  es- 
tate." Sections  6  and  7  of  chapter  119  of  the 
same  statute  state  how  a  real  estate  mort- 
gage may  be  discharged. 

Section  6  reads:  "Any  mortgage  of  real 
property  that  iias  been  or  may  hereafter  be 
recorded  may  be  discharged  by  an  entry  on 
the  margin  of  the  record  thereof,  signed  by 
the  mortgagee  or  his  attwney,  assignee  or 
personal  representative,  acknowledging  the 
satisfaction  of  the  mortgage  in  the  presence 
of  the  register  of  deeds  or  his  deputy,  who 
shall  subscribe  the  same  as  a  witness.  A 
mortgage  may  be  released  by  a  receipt  in- 
dorsed thereon,  signed  by  the  mortgagee,  his 
agent  or  attorney,  which  receipt  may  be  en- 
tered on  the  margin  of  the  record,  and  shall 
have  the  same  force  and  effect  as  the  entry 
on  the  margin  of  the  record  as  provided  in 
this  section." 

And  section  7  reads:  "Any  mortgage  shall 
also  be  discharged  upon  the  record  thereof 
by  the  register  of  deeds  whenever  there 
shall  be  presented  to  him  an  instrument  ac- 


knowledging the  satisfaction  of  such  mort- 
gage, executed  by  the  mortgagee,  his  duly  au- 
thorized attorney-in-fact,  assignee,  or  per- 
sonal representative,  and  duly  acknowledged 
and  certified  as  other  lustrmueuts  affecting 
real  estate." 

It  will  be  seen  that  the  Slegel-Sanders  Com- 
pany attempted  to  release  the  Geneseo 
bank's  mortgage  in  the  manner  pointed  out 
by  section  7,  which  provides  that  a  release 
shall  be  duly  "acknowledged  and  certified  as 
other  Instruments  affecting  real  estate";  and 
sections  9,  10,  and  12  of  chapter  117  of  the 
same  statutes  inform  us  as  to  how  that  ac- 
knowledgment shall  be  made.  They  are  as 
follows: 

"Sec.  9.  All  deeds  and  other  conveyances 
of  lands  or  of  any  estate  or  interest  therein 
shall  be  subscribed  by  the  party  granting 
the  same  or  by  his  lawful  agent  or  attorney, 
and  may  be  acknowledged  or  proved  and 
certified  In  the  manner  herein  prescribed. 

"Sec.  10.  All  conveyances  and  other  instru- 
ments affecting  real  estate,  acknowledged 
within  this  state,  must  be  acknowledged  be- 
fore some  court  having  a  seal,  or  some  Judge, 
Justice  or  clerk  thereof,  or  some  Justice  of 
the  peace,  notary  public,  county  clerk,  or  reg- 
ister of  deeds,  or  mayor  or  clerk  of  an  in- 
corporated city." 

"Sec.  12.  The  court  or  officer  taking  the 
acknowledgment  must  endorse  upon  the  deed 
a  certificate  showing  in  substance  the  title 
of  the  court  or  officer  before  whom  the  ac- 
knowledgment is  taken;  that  the  person 
making  the  acknowledgment  was  personally 
known  to  the  court,  or  to  the  officer  taking 
the  acknowledgment,  to  be  the  same  person 
who  executed  the  instrument,  and  that  such 
person  duly  acknowledged  the  execution  of 
the  same." 

The  release  filed  was  In  the  following 
form:  "In  consideration  of  the  payment  of 
the  debt  secured  thereby,  we,  the  Siegel-San- 
ders  Live  Stock  Commission  Company,  of 
Kansas  City,  Missouri,  do  hereby  release, 
cancel  and  finally  discharge  the  deed  of  trust 
or  mortgage  No.  004,  covering  520  bead  of 
cattle  branded,  bar  on  left  thigh;  given  by 
W.  B.  Grimes,  Jr.,  to  secure  the  payment  of 
eleven  thousand  one  hundred  eleven  &  23/100 
dollars,  which  said  deed  of  trust  or  mortgage 
was  dated  0-27-1900,  and  recorded  In  the  of- 
fice of  the  recorder  of  deeds  of  Clark  Coun- 
ty, State  of  Kansas,  In  book ,  at  page 

.  Witness  the  signature  of  this  com- 
pany this  24th  day  of  November.  A.  D.  1900. 
Siegel-Sanders  Live  Stock  Commission  Co., 
Prank  Slegel,  I't  [Seal.]"  It  will  be  seen 
that  the  release  was  not  acknowledged. 
There  was  no  attempt  to  comply  with  the 
statute.  Without  the  certificate  of  a  duly 
authorized  officer  attached  thereto  showing 
that  the  maker  thereof  had  acknowledged  its 
execution,  it  was  not  entitled  to  record,  and, 
not  being  entitled  to  record,  It  was  not  con- 
structive notice  to  any  one.  And,  even  if  the 
Chicago  bank  had  examined  this  release,  It 
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was  bonnd  to  know  that  it  w&s  not  in  fonn 
and  would  not  be  binding,  except  as  between 
Grimes  and  the  Slegel-Sauders  Company.  As 
between  them,  it  was  simply  an  acknowledg- 
ment of  the  payment  of  the  debt  The  stat- 
utes of  Oklahoma  require  that  a  chattel  mort- 
gage must  be  signed  by  the  mortgagor- in  the 
presence  of  two  witnesses,  who  must  sign 
the  same;  and  the 'court  held,  in  the  case 
of  GreenrlJle  National  Bank  v.  Evans-Sny- 
der-Buei  Co..  9  Okl.  350,  00  Pac.  249,  that  a 
chattel  mortgage  not  signed  by  two  witness- 
es was  not  entitled  to  be  filed,  and  that  the 
fact  that  the  register  of  deeds  filed  it  gare  it 
no  force  or  effect  which  It  would  not  have  had 
without  such  filing.  Requirements  imposed 
by  statute  as  to  the  execution  of  an  instru- 
ment are  necessarily  to  be  complied  with, 
or  It  will  not  give  constructive  notice  even 
If  placed  of  record.  This  view  is  sustained 
by  the  Kansas  courts.  In  the  case  of  Fisher 
et  al.  v.  Cowles  (Kan.  Sup.)  21  Pac.  228,  it 
was  held  that  an  assignment  of  a  real  estate 
mortgage  not  duly  acknowledged,  even  when 
made  on  the  back  of  the  original  mortgage, 
vns  an  instrument  not  authorized  to  be  re- 
corded; and  then  the  court  said:  "It  [the  as- 
si^ment]  being  placed  there  [on  the  back  of 
the  mortgage]  gave  it  no  greater  validity  for 
re<-ord  than  if  placed  upon  another  paper. 
The  law  does  not  intend  that  such  a  paper 
shall  be  recorded,  and  therefore  the  spread- 
ing It  upon  the  public  records  would  not  give 
constructive  notice  of  its  contents.  As  the 
assignment  was  not  acknowledged  as  pro- 
vided by  section  11,  it  should  not  have  been 
recorded,  and,  being  spread  upon  the  public 
records  without  authority  of  law,  it  imparted 
DO  notice  whatever."  And  this  Is  the  general 
rule.  Jones  on  Chattel  Mortgages  (3d  EA.) 
i  248.  This  point  is  well  settled  by  many 
adjudicated  cases.  It  is  true  that  the  appel- 
lee, on  the  trial  of  the  case,  proved  by  an 
attorney  from  Kansas  that  under  the  law 
of  that  state  a  release  of  a  chattel  mortgage, 
when  made  on  a  separate  instrument,  did  not 
have  to  be  acknow^ledged;  but  this  testimony 
was  a  mere  conclusion,  and  is  not  controlling 
as  to  that  question.  It  was  agreed  between 
the  parties  that,  in  order  to  avoid  the  "ex- 
pense of  taking  evidence  to  prove  the  laws 
of  Kansas''  relative  to  this  case,  each  party 
might  use  the  statutes  and  decisions  of  that 
state.  This  agreement  authorized  the  court 
to  consider  the  statutes  and  decisions  of  Kan- 
sas, and  both  parties  have  so  treated  it  in 
their  briefs,  and,  recognizing  the  .agreement, 
we  have  interpreted  these  statutes,  and  de- 
fined the  rights  of  the  parties  tiiereunder. 

One  other  reason  urged  for  the  necessity 
of  filing  an  assignment  of  a  chattel  mortgage 
is  that,  under  the  mortgage  laws  of  Kansas, 
the  mortpigee  is  the  owner  of  the  legal  title, 
and  entitled  to  possession  of  the  property; 
and  that  the  purpose  of  the  registration  laws 
Is  to  notify  the  world  that,  while  the  proper- 
ty is  in  the  possession  of  the  mortgagor,  the 
legal  title  is  in  some  one  else.    This  conten- 


tion is  only  partially  true.  In  the  absence  of 
a  stipulation  to  the  contrary,  a  mortgagee 
has  the  legal  title  and  the  right  to  possession. 
Section  8  of  chapter  120  of  Webb's  Anno- 
tated Statutes  provides:  "In  the  absence  of 
a  stipulation  to  the  contrary,  the  mortgagee 
of  personal  property  shall,  have  the  legal  ti- 
tle thereto  and  the  right  of  possession." 
From  this  statute  it  will  be  seen  that  it  is 
only  in  the  absence  of  express  contrrtcts  that 
the  mortgagee  is  the  owner  of  tlie  legal  title, 
or,  as  a  matter  of  right,  may  claim  posses- 
sion before  the  conditions  are  broken.  In 
the  mortgage  under  consideration,  by  agree- 
ment therein,  the  mortgagee,  at  least,  waived 
the  right  of  possession.  But  we  submit  that, 
under  the  laws  of  Kansas,  a  chattel  mort- 
gage Is  merely  a  security,  and  the  only  way 
the  rights  of  the  mortgagor  can  be  cut  off 
is  by  foreclosure.  The  equities  of  the  mort- 
gagor are  not  cut  off  by  a  default.  Conced- 
ing, however,  that  the  mortgagee  bad  the 
legal  title,  the  statute  as  to  recording  had 
been  fully  complied  with,  and  nothing  fur- 
ther was  required. 

The  books  are  full  of  cases  holding  that 
the  assignment  of  a  deed  of  trust  or  a  real 
estate  mortgage  must  be  recorded,  or  the  as- 
signee will  not  be  protected  against  subse- 
quent purchasers  and  incumbrancers  in  good 
faith;  but  in  every  one  of  these  cases,  so  far 
as  we  have  been  able  to  investigate,  the 
courts  held  that  the  statutes  on  the  subject 
of  recording  were  sufficiently  comprehensive 
to  include  such  instruments.  Tiie  Geneseo 
bank  did  all  that  the  law  required  it  to  do, 
and  acted  in  good  faith;  while  the  Chicago 
bank  accepted  a  second  mortgage  on  the  cat- 
tle at  a  time  when  the  Geneseo  bank's  mort- 
gage, in  law,  was  unreleased,  and  It  was 
chargeable  with  the  condition  of  the  record 
at  the  time  It  bought  its  notes. 

For  the  reasons  herein  stated,  we  think 
that  not  only  the  equities  (the  Geneseo  bank 
being  first  In  time,  conceding  that  both  act- 
ed In  good  faith),  but  the  law,  is  with  the  ap- 
pellant, and  that  the  Judgment  should  be  re- 
versed and  remanded  at  the  cost  of  the  appel- 
lee. It  is  so  ordered;  all  of  the  Justices  con- 
curring, except  BURFORD,  C.  J.,  who  presid- 
ed at  the  trial  below,  not  sitting. 


CHRISTY   V.   CITY   OF   KINGFISHER. 
(Supreme  Court  of  Oklahoma.    March  4,  1004.) 

MUNICIPAL       CORPORATIONS  —  RRMOVAL       OP 
MARSHAL  — JUDICIAL  ACTION.    WHEN  —  CON- 
STRUCTION  OF  STAtUTES— POWER  OF  LEGIS- 
LATURE!—MANDAMUS— JUDICIAL    NOTICE. 
1.  Where  the  Legixlatnre  enacts  a  general  law 
on  the  subject  of  cities  of  the  first  class,  and 
in   one  article   provides  that  any   city  officer, 
except  the  mayor,  may  be  removed  for  cause 
by  the  mayor  and  city  council,  and  in  another 
article  provides  that  the  city  marshal  may  be 
reuioveo   by   the  mayor  and   city   council   for 
certain  causes  (naming  them)  upon  complaint, 
the   provisions  of  the   article   relating   to  the 
marshal  will  control,  and  it  will  be  presumed 
that  the  I:.egislature  did  not  intend  to  include 
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such  officer  within  the  terms  of  the  general 
statute  for  the  removal  of  officers. 

2.  A  law  which  authorizes  the  remoyal  of  a 
public  officer  for  specified  causes,  such  as  in- 
toxication, gambliug,  abuse  of  power,  brutal 
or  indecent  conduct,  the  acceptance  of  bribes, 
etc.,  unless  excluded  by  the  language  of  the 
statutes,  implies  notice  to  the  accused  of  the 
nature  of  the  charges,  and  time  of  hearing, 
the  right  to  introduce  evidence  in  his  own  be- 
half after  a  case  is  made  out  by  his  accusers, 
and  to  be  represented  by  counsel,  who  may 
cross-examine  the  witnesses  against  him;  and 
he  cannot  lawfully,  under  such  a  statute,  be 
removed  without  an  opportunity  to  introduce 
his  evidence  and  make  his  defense.  And  the 
burden  is  upon  those  prosecuting  the  charges 
to  establish  them;  and  a  statute  which  au- 
thorizes a  city  council  to  hear  and  determine 
such  charges,  and  to  enter  an  order  of  remov- 
al, but  fails  to  provide  for  an  appeal  to,  or  re- 
view in,  the  courts  of  the  territory,  is  absolute- 
ly void,  because  the  hearing  of  evidence,  weigh- 
ing the  same,  and  rendering  a  decision  bused 
thereon,  is  judicial  action,  and,  under  section 
9  of  the  organic  act  of  Oltlahoma,  the  entire 
judicial  power  of  this  territory  is  vested  in  cer- 
tain named  courts,  and  a  city  council  is  not 
one  of  them. 

3.  The  legislature  of  this  territory  has  the 
power  to  authorize  the  mayor  and  city  council 
of  a  city  of  the  fii-st  class  to  remove  summarily 
any  elective  or  appointive  city  officer  without 
notice  or  hearing,  as  it  may  legislate  upon  all 
rightful  subjects  of  legislation,  provided  its 
acts  do  not  contravene  the  provisions  of  the 
Constitution  of  the  United  States  or  of  some  act 
of  Congress;  but  if  it  attempt  to  authorize 
such  nmyor  and  city  council  to  remove  such 
officer  for  specifieil  cause,  upon  henriug  and 
evidence,  while  that  pait  which  authorizes  the 
removal  for  the  causes  named  will  be  upheld, 
the  right  of  the  mayor  and  city  council  to  try 
him  will  be  denied,  l>ecause  the  procedure  call- 
ed for  judicial  a<'tion,  and  not  the  exercise  of 
political  power.  The  nature  of  the  iwwer  is 
not  determined  from  the  mere  removal  of  the 
officer,  but  from  the  procedure  by  which  his  re- 
moval is  to  be  effected. 

4.  One  who  has  been  duly  elected  to  the  office 
of  city  marshal  is  entitled  to  the  possession  of 
the  property  and  paraphernalia  belonging  to 
such  office,  and  a  writ  of  mandamus  will  not 
issue,  on  the  application  of  the  mayor,  for 
the  city  to  «)nipel  such  officer  to  surrender  the 
possession  of  said  property,  where  the  only  rea- 
son assigned  for  such  writ  is  that  the  marshal 
has  I>een  removed  from  his  office  by  the  city 
council,  as  the  courts  will  take  judicial  notice 
that  under  the  law  of  this  territory  the  city 
council  have  not  the  power  to  lawfully  make 
such  an  order. 

Pancoast,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kingfisher  Coun- 
ty; before  .Tu.stice  Irwin. 

Mnndnmus  by  the  city  of  Kingfisher 
against  T.  P.  Clirlsty.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Ueversed. 

J.  C.  Robberts,  for  philntiff  In  error.  M.  J. 
Kane,  for  defeudnut  in  error. 

BTTRWKLIa  J.  T.  P.  Christy  was  duly 
elected  city  uinrshnl  of  the  city  of  Kingfish- 
er at  the  April  election  in  1«)!)  for  a  term 
of  two  years.  Complaint  was  filed  against 
bim  for  corruption  iu  office,  and  he  was  sus- 
pended by  the  mayor.  He  asked  for  an  op- 
portunity to  Introduce  evidence  and  he  heard 
in  bis  defense,  and,  although  the  matter  was 
continued  once  for  that  purpose,  he  was  de- 


nied that  privilege,  and  the  mayor  and  coun- 
cil passed  a  resolution  purporting  to  remove 
bim  from  office;  and  the  mayor,  in  the  name 
of  the  city,  commenced  tills  action  in  man- 
damus to  compel  Christy  to  turn  over  to  the 
city  all  of  Its  property  iu  his  possession,  and 
commanding  bim  to  desist  from  further  act- 
ing in  the  capacity  of  city  marshal.  To  the 
alternative  writ  he  filed  bis  return,  setting 
up  fully  all  of  the  facts,  and  on  this  return 
the  district  court  granted  a  peremptory  writ, 
and  tnxed  the  coats  to  the  defendant.  From 
this  judgment,  Christy  appeals. 

Even  If  the  city  council  bad  the  power  to 
remove  the  marshal  from  office,  which  we 
most  positively  deny,  their  action,  as  pre- 
sented by  the  record,  shows  an  apparent 
determination  to  accomplish  his  removal 
without  the  slightest  effort  to  afford  bim  an 
opportunity  to  refute  the  charges  preferred 
against  him.  Such  proceeding  ought  not 
to  be  upheld,  unless  compelled  by  law,  be- 
cause the  city  marshal  is  an  elective  officer, 
and,  when  the  people  have  expressed  a  choice 
for  the  place,  be  should  be  permitted  to 
serve  out  his  term,  unless,  in  violation  of  his 
trust,  be  willfully  breaks  some  territorial 
statute  or  city  ordiiiance,  or  is  derelict  In  the 
performance  of  his  duty;  nor  do  we  believe, 
in  tiie  light  of  our  organic  act  and  tlie  pro- 
visions of  our  statutes,  that  It  can  be  sus- 
tained. But  let  us  here  suggest  that  we  do 
not  deny  the  i>ower  of  tlie  Legislature,  by 
proper  enactment,  to  grant  to  a  city  council 
the  right  to  renmve  from  office  any  city  otH- 
eer,  whether  be  lie  elected  or  appointed,  as  the 
legislative  power  of  the  territory  extends  to 
all  rightful  subjects  of  legislation  not  in  con- 
flict with  the  Constitution  of  tlie  Tnited 
States  or  tlie  laws  of  Congress,  and  it  can- 
not be  gainsaid  that  the  removal  of  public 
officers  is  a  rightful  sutiject  of  legislation; 
and,  Willie  some  of  the  earlier  authorities 
held  that  the  removal  of  an  elective  officer 
calls  for  judicial  action  (and  perhaps  this  doc- 
trine is  still  adhered  to  by  some  of  the 
states),  -vfre  think.  In  this  territory,  the  re- 
moval of  any  officer,  either  elective  or  ap- 
pointive, under  the  territorial  laws,  may  call 
for  judicial  action,  or  for  the  exercise  of  ex- 
ecutive or  administrative  power;  and  It  la 
not  the  character  of  the  power  delegated  by 
the  Ijegislature  for  the  removal  of  officers 
whi<'li  determines  to  which  branch  of  the  ter- 
ritorial government  it  l>elongs,  but  the  man- 
ner in  which  the  power  shall  be  exercised. 
For  instance,  the  Legislature  might  author- 
ize any  executive  or  administrative  officer 
or  legislative  iKidy  to  remove  arbitrarily  cer- 
tain officers,  in  bis  or  its  discretion.  But  If 
the  law  authorizes  removal  for  specifieil 
causes  alone,  then  the  officer  is  entitled  to  be 
heard  and  to  Introduce  evidence  in  bis  de- 
fense, and  the  officer  or  i)ody  trying  the  mat- 
ter must  weigh  the  evidence  and  pronounce 
Judgment  thereon;  and  the  hearing  of  evi- 
dence, weighing  the  same,  and  arriving  at  a 
conclusion  therefrom  and  announcing  it,  is 
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judicial  action,  and,  under  our  organic  act, 
the  Judicial  power  of  the  territory  is  vested 
In  the  Supreme  Court,  district  courts,  pro- 
bate courts,  and  Justices  of  the  peace,  and 
the  Legislature  has  not  the  authority  to  con- 
fer Judicial  power  upon  any  other  court,  per- 
son, body,  or  tribunal.  Territory  of  Oklabo- 
ma  ex  rel.  Edgar  'Jones  t.  Hopkins,  0  Okl. 
133.  59  Pac.  976;  Perrls  ▼.  Hlgley,  20  Wall. 
S75,  22  U  Ed.  383;  Bardrlck  et  al.  t.  DUIon 
et  al.,  7  Okl.  635,  64  Pac.  7S5;  Spencer  et 
al.  T.  Sully  Co.  (Dak.)  83  N.  W.  97.  While 
several  cases  can  be  found  which  hold  that 
the  removal  of  an  officer  for  cause  is  not  a 
Judicial  act,  the  strongest  case  that  can  be 
found  on  that  side  of  the  question  Is  Dona- 
hue ▼.  County  of  WUl  et  al.,  100  III.  94;  but 
a  number  of  the  authorities  dted  do  not 
support  the  principle  contended  for  therein, 
as  for  instance,  several  cases  bold  that  the 
removal  of  certain  officers  do  not  call  for 
Judicial  action,  which  we  concede,  because, 
under  the  statute  of  the  states  from  which 
these  authorities  are  collated,  the  removing 
officer  Is  given  the  unconditional  power  to 
remove,  and  others  dted  clearly  support  the 
view  here  contended  for.  One  of  these  cases 
Is  State  ex  rel.  Willis  v.  Prince,  45  Wis.  610. 
The  statute  on  which  the  decision  was  based 
provided  for  charges,  notice  of  the  time  of 
hearing,  the  right  to  Introduce  evidence,  and, 
finally,  for  an  appeal  to  the  circuit  court; 
and  It  was  held  by  the  Supreme  Court  of 
Wisconsin  in  this  very  case  that  the  board 
In  question  was  by  the  statute  given  the 
widest  Judicial  discretion,  and  that  its  Judg- 
ments could  not  be  collaterally  attacked. 
The  general  principles  announced  by  the  Illi- 
nois court,  in  the  main,  are  correct,  but  it 
proceeds  upon  the  theory  that  an  office  is  not 
property;  that  no  one  owns  an  office.  If 
these  expressions  used  are  intended  to  con- 
vey simply  the  idea  that  no  one  has  such  an 
interest  in  an  office  as  will  prevent  the  power 
creating  it  from  abolishing  it,  or  that  an  of- 
fice Is  not  the  subject  of  Inheritance,  we 
grant  It;  but  we  cannot  subscribe  to  the  not 
uncommon  theory  tbat  an  officer,  because  a 
public  servant,  has  no  rights  which  are  bound 
to  be  respected.  A  public  office,  while  not 
property.  Is  a  position  held  of  right  by  election 
or  appointment,  and  all  of  the  courts  are  quick 
to  protect  one  in  the  enjoyment  of  those 
rights.  They  may  differ,  as  on  the  question 
now  under  consideration,  as  to  what  his 
rights  are,  but,  whatever  the  court  conceives 
them  to  be,  It  will  protect  as  quickly  and  as 
fully  as  though  It  were  property;  and  though 
this  Is  done.  In  one  sense,  for  the  benefit  of 
the  state,  the  right  of  the  officer  is  worthy  of 
some  consideration.  In  a  country  like  this, 
where  the  humblest  citizen  may  aspire  to 
the  highest  position,  the  courts,  before  sanc- 
tioning the  summary  removal  of  an  officer 
who  has  been  selected  by  the  whole  people 
of  a  dty,  and  the  filling  of  his  place  by  six  or 
eight  coundlmen,  should  be  clearly  Justified 
by  law.    Therefore  it  is  the  duty  of  .courts 


to  protect  a  dtlzen  la  the  enjoyment  of  every 
right  which  he  acquires  under  statutory  or 
constitutional  authority,  as  quickly  and  as 
fully  as  they  would  his  property.  And  even 
though  it  be  determined  that  one  has  no 
property  right  in  an  office,  such  condusion 
In  no  way  affects  the  question  as  to  whether 
the  removal  of  an  officer  la  Judicial  action. 
It  la  the  manner  in  which  the  officer's  re- 
moval Is  accomplished,  and  not  the  nature 
of  his  right,  which  establishes  the  character 
of  the  act  For  the  causes  and  manner  of 
removal  we  must  consult  the  statutes.  Sec- 
tion 357  of  Wilson's  Annotated  Statutes  pro- 
vides as  follows:  "The  coundl  may,  by  a 
vote  of  the  majority  of  all  the  members  to 
be  entered  upon  the  Journal,  remove  for  cause 
any  officer  except  the  mayor."  Section  363 
provides:  "He  [the  mayor]  shall,  when  he 
deems  it  necessary,  require  any  officer  of  the 
city  to  exhibit  his  accounts,  or  other  [offi- 
cial] papers,  and  to  make  a  report  to  the 
dty  council  in  writing,  touching  any  sub- 
ject matter  pertaining  to  his  office,  and  if 
any  officer  upon  such  accounting,  be  found  a 
defaulter,  he  shall  be  removed  by  the  mayor 
and  coundl."  And  section  366  authorizes 
the  mayor  to  suspend  any  city  officer  against 
whom  charges  of  Incompetency  or  derelic- 
tion of  duty  are  preferred,  until  be  and  the 
city  council  can  act  thereon. 

The  sections  referred  to  above  are  general, 
and  apply  to  all  dty  officers,  but  the  appel- 
lant was  not  removed  under  any  of  them. 
The  coundl  sought  to  remove  him  under 
section  439  of  Wilson's  Annotated  Statutes, 
which  relate  to  the  dty  marshal  and  police 
officers.  It  provides:  "Upon  complaint  to 
the  mayor,  or  president,  or  acting  president 
of  the  coundl,  that  any  marshal,  assistant 
marshal  or  policeman  has  been  intoxicated, 
or  has  been  gambling,  or  has  abused  the  pow- 
er of  his  office,  or  been  guilty  of  a  brutal  or 
Indecent  act,  or  taken  or  received  any  money, 
property  or  valuable  things  whatever,  other 
than  his  legal  salary,  or  fees,  as  a  consider- 
ation for  doing  or  omitting  to  do  any  partic- 
ular act,  or  has  refused  to  make  an  arrest 
in  the  proper  case,  or  consented  to,  or  con- 
nived at  the  escape  of  any  person  legally  ar- 
rested, and  in  custody,  the  officer  so  receiv- 
ing such  complaint,  shall  lay  the  same  before 
the  council,  at  their  first  meeting  thereafter. 
The  coundl  shall  carefully  and  honestly  en- 
quire as  to  the  truth  of  such  complaint,  and 
If  they  find  the  accused  guilty,  they  shall 
forthwith,  by  order  to  be  entered  on  their 
Journal,  remove  bim  from  office,  and  he  shall 
not  be  again  appointed  to  such  office  imiess 
two-thirds  of  the  coundlmen  elect  consent 
thereto."  This  section  relates  to  the  manner 
in  which  the  dty  marshal  shall  be  removea 
and  for  what  cause,  and,  relating  to  this 
particular  office,  is  controlling  over  all  of  the 
general  statutes.  By  Its  terms  the  marshal 
may  be  removed  for  intoxication,  gambling, 
for  abusing  the  power  of  his  office,  for  any 
brutal  or  Indecent  act;  for  taking  money. 
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property,  or  valiuble  thing,  other  than  bis 
legal  salary  or  fees,  as  a  consideration  for 
doing  or  omitting  to  do  any  particular  act,  or 
reiusal  to  make  an  arrest  in  a  proper  case,  or 
for  aiding  lu  the  escape  of  those  charged 
with  violations  of  the  ordinances;  and  it  is 
made  the  duty  of  the  city  council  to  care- 
fully and  honestly  inquire  as  to  the  truth  of 
the  complaint,  and,  if  they  find  the  accused 
guilty,  tUey  shall  forthwith,  by  order  to  be 
entered  on  the  Journal,  remove  him  from 
office.  In  order  to  carefully  and  honestly  In- 
quire as  to  the  truth  of  the  complaint,  the 
council  must  investigate  It.  In  order  to  in- 
vestigate it,  the  council  must  hear  evidence, 
and  from  the  evidence  the  council  must  pro- 
nounce him  "guilty"  or  "innocent"  The 
statute  clearly  contemplates  that  the  city 
council  shall  hear  the  evidence  for  him  as 
well  as  tiiat  against  him.  It  contemplates 
notice  and  a  reasonable  time  to  prepare  for 
trial. 

This  interpretation  of  section  439  is  support- 
ed by  able  authority. 

Mechem  on  Public  Officers,  |  454,  says: 
"In  those  cases  in  which  the  office  is  held  at 
the  pleasure  of  the  appointing  power,  and 
where  the  power  of  removal  is  exercisable 
at  its  mere  discretion,  it  is  well  settled  that 
the  officer  may  be  removed  without  notice 
or  hearing.  But,  on  the  other  hand,  where 
the  appointment  or  election  is  made  for  a 
definite  term  or  during  good  behavior,  and 
the  removal  is  to  be  for  cause,  It  Is  now  clear- 
ly established  by  the  great  weight  of  au- 
thority that  the  power  of  removal  cannot,  ex- 
cept by  clear  statutory  autnorlty,  be  exer- 
cised without  notice  and  hearing,  but  that 
the  existence  of  the  cause  for  which  the  pow- 
er is  to  be  exercised  must  first  be  determin- 
ed after  notice  has  been  given  to  the  officer 
of  the  charges  made  against  him,  and  he  has 
been  given  an  opportunity  to  be  heard  in  his 
defense." 

Throop  on  Public  Officers,  {  344:  "A  con- 
stitutional provision  empowering  the  Gov- 
ernor to  remove  'any  officer  whom  he  may 
appoint,'  Includes  officers  appointed  by  him 
by  and  with  the  advice  and  consent  of  the 
Senate,  and  extends  to  cases  for  which  other 
specific  remedies  are  provided.  And  where 
such  a  provision  specifies  the  causes  for 
which  he  may  thus  remove,  but  prescribes 
no  mode  of  exercising  the  power,  the  Gov- 
ernor may  determine  that  such  cause  exists, 
upon  such  evidence  and  In  such  mode  as  he 
deems  proper.  But  he  can  exercise  the  pow- 
er only  for  one  of  the  causes  specified,  and 
upon  charges  specifying  the  particular  act, 
omission,  or  other  ground  of  removal;  and 
the  officer  must  have  notice  thereof,  and  a 
reasonable  opportunity  to  be  heard  in  his  de- 
fense; and  the  Governor  has  Judicial  power 
to  decide  upon  the  proofs."  The  same  au- 
thor. In  section  3R4,  says:  "When  Office  Held 
During  Good  Behavior  or  for  Fixed  Term, 
Xotlce  Required.  As  already  stated,  this  is 
the  common-law   rule   in  all  cases,   except 


where  an  office  is  held  absolutely  at  pleasure. 
In  tuis  country  the  rule  Is  that,  where  an  offi- 
cer holds  his  office  for  a  certain  number  of 
years,  'if  he  shall  so  long  behave  himself 
well,'  he  cannot  be  removed,  even  for  misbe- 
havior, without  notice  and  a  hearing.  So, 
where  he  is  appointed  for  a  fixed  term,  and 
removable  only  for  cause,  he  can  be  removed 
only  upon  charges,  notice,  and  an  opportimi- 
ty  to  be  heard.  Thus,  in  Pennsylvania, 
where  a  statute  provided  that  the  superin- 
tendent of  common  schools  liad  the  power 
of  removing  any  county  superintendent  for 
neglect  of  duty,  incompetency,  or  immorali- 
ty,' It  was  held  that  a  county  superintendent 
could  not  be  removed  for  any  cause,  except 
one  of  those  enumerated  in  the  statute,  and 
that,  before  he  could  be  so  removed,  there 
must  have  been  a  charge  against  him,  no- 
tice to  him  of  the  accusation,  the  hearing  of 
evidence  in  support  of  it,  and  an  opportunity 
given  to  him  of  making  his  defense.  The 
doctrine  tliat  an  officer  can  be  removed  only 
upon  notice,  and  after  a  hearing,  where  the 
tenure  of  his  office  is  during  good  behavior, 
or  until  removed  for  cause,  or  for  a  definite 
term,  subject  to  be  removed  for  cause,  is  rec- 
ognized in  other  American  cases,  and  may 
be  regarded  as  settled  law  in  this  country. 
And  a  removal  without  notice  and  a  hearing 
in  either  of  these  cases  is  erroneous  and 
void." 

In  the  case  of  State  ex  rel.  Denison  t.  City 
of  St.  Louis  and  others,  1  S.  W.  757,  the  Su- 
preme Court  of  Missouri  says:  "Where  an 
officer  is  appointed  during  pleasure,  or  where 
the  power  of  removal  is  discretionary,  the 
power  to  remove  may  be  exercised  without 
notice  or  hearing.  Field  v.  Com.,  32  Pa.  478; 
Kx  parte  Hennen,  13  Pet.  230  [10  L.  Ed.  138J. 
But  where  the  appointment  is  during  good 
behavior,  or  where  the  removal  must  be  for 
cause,  the  power  of  removal  can  only  be  ex- 
ercised when  charges  are  made  against  the 
accused,  and  after  notice,  with  a  reasonable 
opportunity  to  be  heard  before  the  officer  or 
body  having  the  power  to  remove.  Gasklns* 
Case,  8  Term  R.  20&;  Field  v.  Com.,  supra; 
State  V.  Bryce,  7  Ohio.  82.  pt.  2;  Dill.  Mun. 
Corp.  (3d  Etl.)  pars.  250-2.34."  And  In  the 
same  opinion:  "Thus  it  will  be  seen  that,  in 
case  of  the  suspension  of  an  elected  officer, 
the  charter  is  specific  in  allowing  him  time 
and  opportunity  to  be  heard,  and  in  case  of 
suspension  he  must  have  a  copy  of  the 
charges,  but  in  case  of  the  removal  of  an  ap- 
I>olnted  officer  no  such  specific  provisions  are 
made.  It  does  not  follow  from  all  this,  as 
is  contended  by  the  defendants,  tliat  the  ap- 
pointed officer  is  entitled  to  no  notice.  More 
prominence  is  given  in  these  charter  provi- 
sions to  the  removal  of  an  elected  officer  than 
the  removal  of  an  appointed  one,  and,  as  to 
the  former,  the  charter  goes  more  into  the 
details  of  the  proceedings;  but  the  charter 
does  not  say,  nor  Is  it  fairly  deducible  there- 
from, that  an  appointed  officer  may  be  re- 
moved without  notice.    When  the  removal 
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la  not  discretionary,  bnt  mnst  be  for  a  cause, 
as  Is  tbe  case  here,  and  nothing  Is  said  as 
to  the  procedure,  a  specification  of  the 
charges,  notice,  and  an  oi^wrtunity  to  be 
beard  are  essential.  This,  we  think,  Is  the 
result  of  the  authorities  before  cited.  The 
proceedings  In  this  case  are  wanting  In  all 
these  requisites,  for  If,  Indeed,  any  charges 
were  ever  made  against  the  relator  at  all, 
they  were  the  product  of  the  minds  of  tbe 
members  of  this  committee,  and  by  them 
kept  from  the  knowledge  of  the  accused." 

Many  other  authorities  might  be  cited,  but 
we  shall  not  attempt  to  exhaust  the  list. 
However,  we  cannot  refrain  from  quoting 
the  rule  as  annoanced  by  Judge  Dillon,  the 
greatest  writer  on  Municipal  Law.  In  his 
section  254  of  volume  1  (Fourth  Ed.)  of  Dil- 
lon on  Municipal  Corporations,  It  is  said: 
"And,  first,  the  officer  is  entitled  to  a  person- 
al notice  of  tbe  proceeding  against  him,  and 
of  the  time  w^hen  the  trial  body  will  meet. 
It  is  not  necessary  that  the  notice,  citation, 
or  summons  set  out  the  charges  in  detail, 
bnt  It  should  contain  the  substantial  fact 
that  a  proceeding  to  amove  Is  Intended.  The 
analogies  of  the  ordinary  procedure  In  the 
courts  of  the  state  (In  the  absence  of  statute 
or  by-law)  may  be  followed,  respecting  such 
details  as  the  notice  of  summons,  mode  of 
service,  etc.  Notice  may  be  dispensed  with: 
U)  By  appearance  and  answer  to  the  charges. 
(2)  By  a  total  desertion  of  the  place,  so  that 
it  is  not  practicable  to  give  the  notice;  as 
•where  the  officer  has  permanently,  not  tem- 
porarily, left  the  municipality,  and  resides 
constantly  elsewhere  with  his  family. 
Though  he  may  have  been  absent  or  left  the 
borough,  yet.  If  he  return  and  be  In  the  place 
at  the  time  of  the  amotion,  he  Is  entitled  to 
notice.  If  the  amotion  be  for  good  cause, 
such  as  conviction  of  an  hifamous  crime,  or 
the  repeated  declaration  of  the  officer  that 
he  would  not  discharge  the  duties  of  his  of- 
fice, while  it  would  be  more  regular  to  give 
the  notice,  yet  its  omission  will  not  entitle 
blm  to  a  mandamus  to  be  restored,  for,  if 
restored,  he  could  be  amoved  again,  and  the 
courts  will  not  order  a  restoration  where 
they  can  see  that  there  is  good  ground  of  re- 
moval, and  that  the  order  to  restore  would 
be  without  practical  and  useful  effect.  With 
these  exceptions,  the  party  is  entitled  to  no- 
tice of  the  Intention  to  amove,  so  that  he 
may  have  full  and  fair  opportunity  to  be 
heard  In  his  defense."  To  the  same  effect  is 
the  case  of  Board  of  .\ldermen  of  Denver  v. 
Harrow  (Colo.  Sup.)  22  Pac.  784. 

The  purpose  of  this  notice,  as  stated  be- 
fore, is  to  give  the  accused  an  opportunity 
to  prepare  his  defense;  but,  where  an  officer 
can  be  removed  for  cause  nlone,  the  burden 
Is  upon  the  accuser  to  make  out  his  case  he- 
fore  the  accused  can  be  expected  to  Introduce 
evidence  In  his  defense.  This  rule,  however, 
is  subject  to  this  apparent  exception:  The 
Legislature  may  provide  that  an  officer  can 
be  removed  for  cause  only,  yet,  If  other  lan- 


gnage  Is  used  which  clearly  exclndes  the 
hearing  of  evidence  (that  Is,  If  the  statute 
makes  the  removing  officer  tbe  sole  Jndge  of 
the  existence  of  such  cause),  no  evidence  will 
be  required,  as,  for  instance,  in  Massachu- 
setts It  was  held  that  a  statute  allowing  a 
removal  by  a  municipal  board  for  "such 
causes  as  it  may  deem  sufficient  and  may  as- 
sign in  the  order  of  removal"  authorizes  a 
removal  without  a  hearing;  but  the  court 
held  that  the  statute  clearly  Intended  to  leave 
the  whole  question  with  the  board  for  its  de- 
termination, without  evidence.  Therefore 
the  Massachusetts  statute,  when  closely  ana- 
lyzed. Is  a  delegation  of  absolute  power  of 
removal,  without  hearing,  for  whatever  rea- 
son the  board  may  see  fit;  but,  when  the  re- 
moval is  made,  the  board  are  to  make  a  rec- 
ord as  to  the  reasons  thereof. 

Unless  the  statutes  exclude  notice  and 
hearing,  the  overwhelming  majority  of  au- 
thorities hold  that  both  are  Implied.  Let  us 
notice  further  what  the  law  writers  say  upon 
this  subject.  Dillon  on  Municipal  Corpora- 
tions (4d  Ed.)  vol.  1,  i  235,  says:  "There 
must  be  a  charge  or  charges  against  him,  spe- 
cifically stated  with  substantial  certainty;  yet 
the  technical  nicety  required  in  indictments 
is  not  necessary.  And  reasonable  time  and 
opiwrtunity  must  be  given  to  answer  the 
charges,  and  to  produce  his  testimony;  and 
he  is  also  entitled  to  be  heard  and  defended 
by  counsel,  and  to  cross-examine  the  wit- 
nesses, and  to  except  to  the  proofs  against 
him.  If  the  charge  be  not  denied,  still  it 
must  if  not  admitted,  be  examined  and 
proved."  Throop  On  Public  Officers,  f  358, 
is  as  follows:  "As  we  have  already  shown. 
where  the  statute  requires,  expressly  or  im- 
pliedly, a  hearing  or  trial,  as  distinguished 
from  a  mere  'explanation,'  the  charges  must 
be  proven  by  testimony;  and  the  accused  has 
the  right  to  cross-examine  the  witnesses  pro- 
duced to  sustain  them,  to  produce  witnesses 
in  his  defense,  and  to  be  assisted  by  coun- 
sel." And  to  the  same  effect  Is  Mechem  on 
Public  Officers,  {  454,  and  Board  of  Alder- 
men of  Denver  v.  Darrow,  supra.  In  Dullam 
V.  Wlllson  (Mich.)  19  N.  W.  112,  51  Am.  Rep. 
128,  It  Is  said:  "The  line  of  authority  is  not 
by  any  means  exhausted,  but  enough  cases 
have  been  cited  to  show  that  the  action  of  the 
Governor  in  this  case  cannot  be  upheld  as 
a  legal  and  proper  exercise  of  the  power  con- 
ferred upon  him.  There  must  be  charges 
specifying  tbe  particulars  in  which  the  offi- 
cer is  subject  to  removal.  It  is  not  sufficient 
to  follow  the  language  of  the  Constitution. 
The  officer  is  entitled  to  know  the  particular 
acts  and  neglect  of  duty  or  corrupt  conduct 
or  other  act  relied  upon  as  coustituting  mal- 
feasance or  misfeasance  in  office,  aud  he  is 
entitled  to  a  reasonable  notice  of  the  time 
and  place  when  and  where  an  opportunity 
will  be  given  him  for  a  hearing,  and  he  has 
a  right  to  produce  proof  upon  such  hearing. 
What  length  of  time  notice  should  be  given,  we 
do  not  determine.    It  must  depend  In  a  great 
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measure  apon  the  circumstances  of  eacb  case. 
I  bare  examined  carefully  the  authorities 
cited  upon  the  brief  of  the  learned  counsel 
for  tbe  relator  in  support  of  the  position  that 
no  notice  is  required  to  be  given,  and  that 
tbe  action  of  the  executive  is  final  and  con- 
clusive. It  Is  sufficient  to  say,  without  com- 
menting specially  unon  them,  that  tbe  rea- 
soning of  those  cases  does  not  commend  it- 
self to  my  judgment  They  appear  to  me  to 
be  opposed  not  only  to  tbe  decided  weight  of 
authority,  but  also  to  tbe  fundamental  prin- 
ciples of  justice." 

The  next  question  to  be  determined  is  as 
to  whether  the  removal  for  cause  upon  evi- 
dence is  a  Judicial  act.  We  have  searched 
tbe  books  diligently  to  find  authority  holding 
the  negative  of  this  question,  and,  while  a 
few  such  cases  are  reported,  they  are  not, 
in  our  opinion,  founded  upon  logic  and  cor- 
rect legral  principles.  It  is  sometimes  quite 
difficult  to  distinguish  a  Judicial  act  from  one 
that  is  administrative,  but  a  hearing  such  as 
is  contemplated  by  tbe  statute  under  which 
Christy  was  sought  to  be  removed  is  clearly 
a  Judicial  inquiry,  and  can  only  be  had  be- 
fore one  clothed  with  Judicial  authority. 
Were  it  not  that  the  question  has  been  here- 
tofore considered  by  the  bench  and  bar  of 
the  territory,  we  would  dismiss  It  with  the 
simple  statement  of  tbe  rule;  but,  inasmuch 
as  the  contrary  has  been  strenuously  con- 
tended, we  deem  it  expedient  to  refer  to  a 
few  of  the  many  authorities  sustaining  us. 

Dillon  on  Municipal  Corporations  (4th  Ed.) 
vol.  1,  I  253,  says:  "Respecting  the  proceed- 
ings to  amove,  it  has  already  been  observed 
that  they  must  be  bad  by  and  before  the 
authorized  body  duly  assembled,  in  conform- 
ity with  the  rules  on  that  subject,  which  are 
elsewhere  stated.  The  proceeding  in  all  cas- 
es, where  tbe  amotion  is  for  cause.  Is  adver- 
sary or  Judicial  In  Its  character;  and,  if  the 
organic  law^  of  the  corporation  is  silent  as  to 
the  mode  of  procedure,  the  substantial  prin- 
ciples of  the  common  law  as  to  proceedings 
affecting  private  rights  must  be  observed." 

Mechem  on  Public  Officers,  {  455,  says: 
"Proceedings  for  the  removal  of  an  officer 
for  cause  are  Judicial  in  their  nature,  and 
must  be  had  before  tribunals  clothed  with 
Judicial  powers.  The  fit  and  appropriate  trl- 
bimal,  therefore.  In  ordinary  cases,  is  the 
court  of  law;  but  this  Judicial  power  may 
be,  and  often  Is,  expressly  conferred  upon 
the  Governor,  mayor,  or  other  officer  or  board 
having  the  power  of  removal.  The  proceed- 
ing being  thus  a  Judicial  one,  the  power  must 
be  exercised  under  the  same  limitations,  pre- 
cautions, and  sanctions  as  in  other  Judicial 
propeedirgs." 

Throop  on  Public  Officers,  {  379,  says: 
"Where  the  statute  provides  that  an  officer 
may  be  removed,  but  'only  for  cause  and 
after  an  opportunity  to  be  heard,'  the  iwwer 
thus  granted  Is  not  an  arbitrary  one,  to  be 
exercised  at  pleasure,  but  only  upon  just  and 
reasonable  grounds,  and  then  not  until  after 


notice  to  tbe  person  charged,  for  in  no  other 
way  could  he  have  'an  opportunity  to  be 
beard.'  The  proceeding,  therefore,  must  be 
Instituted  upon  specific  charges,  sufficient  in 
their  nature  to  warrant  tbe  removal,  and 
then,  unless  admitted,  proven  to  l>e  true. 
Tlie  i>er8on  charged  has  also  the  right  to 
cross-examine  the  witnesses  produced  to  sup- 
port the  charges,  call  others  In  his  defence, 
and  in  these  and  other  steps  in  tbe  proceed- 
ing be  represented  by  counsel.  In  no  other 
way  could  tbe  person  sought  to  be  removed 
have  a  due  hearing,  or  'an  opportunity  to  be 
heard,'  and  this  condition  must  be  complied 
with  before  the  power  of  removal  is  exer- 
cised. It  follows,  therefore,  that  tlie  pro- 
ceeding is  Judicial  in  its  character,  and,  as  a 
necessary  consequence,  is  subject  to  review 
by  a  writ  of  certiorari  issued  by  the  Supreme 
Court,  in  the  exercise  of  its  superintending 
power  over  inferior  tribunals  and  persons  ex- 
ercising Judicial  functions.  And,  Inasmuch 
as  the  proceeding  is  Judicial,  if  one  of  the 
members  of  the  board  who  is  interested  in 
the  subject  of  the  complaint  is  not  present, 
and  bis  presence  is  necessary  in  order  to 
make  a  quorum,  the  removal  is  void."  And 
again  the  same  author  says  in  section  34G: 
"•  •  *  Where  specific  causes  are  required, 
and  a  notice  and  a  hearing  must  be  bad  to 
render  a  removal  lawful,  the  removing  offi- 
cer or  body  proceeds  in  a  Judicial  manner, 
so  that  tbe  decision  may  be  reviewed  by  the 
courts."  And  the  Supreme  Court  of  New 
York,  In  People  ex  rel.  Mayor  v.  Nichols, 
79  N.  Y.  588,  states  that,  where  an  officer 
can  be  removed  only  for  cause,  upon  com- 
plaint, that  the  accused  Is  entitled  to  notice 
and  a  hearing,  and  to  be  represented  by  coun- 
sel, and  that  the  proceeding  for  removal  calls 
for  the  exercise  of  Judicial  power. 

In  the  case  of  Dullam  v.  Wlllson  (Mich.) 
19  N.  W.  112,  51  Am.  Rep.  128,  the  Supreme 
Court  of  Michigan  was  called  upon  to  inter- 
pret the  following  paragraph  of  the  state 
Constitution: 

"The  governor  shall  have  power,  and  it 
shall  be  his  duty,  except  at  such  time  as  the 
Legislature  may  be  in  session,  to  examine 
into  the  condition  and  administration  of  any 
public  office,  and  the  acts  of  any  public  offi- 
cer, elective  or  appointed,  and  to  remove  from 
office  for  gross  neglect  of  duty,  or  for  cor- 
rupt conduct  in  office,  or  any  other  misfea- 
sunce  or  malfeasance  therein,  either  of  the 
following  state  officers,  to  wit:  The  Attor- 
ney-General, ♦  •  •  or  any  other  officer 
of  the  state,  except  legislative  and  Judicial, 
elective  or  apiwintlve,  and  to  appoint  a  suc- 
cessor for  the  remainder  of  their  respective 
unexpired  term  of  office,  and  report  tlie  causes 
of  such  removal  to  the  Legislature,  at  its  next 
session." 

In  a  carefully  prepared  opinion,  in  which 
Chief  Justice  Cooley  participated,  and  in 
which  he  concurred  as  to  tbe  rules  contended 
for  here,  that  court  said:  "It  will  be  observ- 
ed tliat  the  section  of  the  Constitution  under 
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eouslderatlon  only  authorizes  the  Governor 
to  remove  for  specified  causes.  He  Is  not  au- 
thorized to  exercise  the  power  at  his  pleas- 
ure or  caprice.  It  Is  only  when  the  causes 
named  exist  that  the  power  conferred  can 
be  exercised.  It  follows,  as  a  necessary  con- 
se<iuence,  that  the  facts  must  be  determined 
before  the  removal  can  be  made.  It  Is  also 
clear  that  the  fact  must  be  determined  by 
some  tribunal  invested  with  Judicial  power, 
for  a  determination  whether  specified  causes 
exist  is  an  exercise  of  Judicial  functions. 
Judicial  determination  of  facts  must  rest 
upon,  and  be  preceded  by,  notice,  proof,  and 
hearing.  And  the  first  question  is,  what  is 
the  proi)er  tribunal  In  which  such  facts  are 
to  be  ascertained?  In  my  opinion,  this  pro- 
vision of  the  Constitution  requires  no  legis- 
lation to  make  it  effective.  Read  In  the  light 
of  the  hlstorj-  of  the  times,  and  the  surround- 
inp  circumstances  when  It  was  adopted,  the 
grant  of  power  is  to  the  Governor,  coupled 
with  a  duty  to  examine  into  the  condition 
and  administration  of  any  public  office,  and 
to  examine  into  the  acts  of  any  public  ofB- 
••<*r.  and  to  remove  from  oftlce,  for  gross  neg- 
lect of  duty,  or  for  corrupt  conduct  in  office, 
any  of  the  officers  specified.  The  anicnd- 
ment  for  this  purpose  clothes  him  with  Judi- 
cial power.  It  Is  implied  in  the  grant,  and 
without  it  the  grant  would  be  nugatory  and 
ini'frpctnal  to  accomplish  tlie  purposes  for 
wliich  It  was  given."  Again,  in  People  ex 
rel.  Clay  v.  Stuart  (Mich.)  41  N.  W.  1001,  16 
Am.  ft.  Rep.  014,  this  same  court  reiterated 
the  holding  In  the  case  of  Dullam  v.  Wilson, 
supra,  thus:  "There  can  be  no  doubt  that  the 
removal  of  a  person  from  his  office  for  cause 
Involves  the  exercise  of  Judicial  power.  Hold- 
ins  and  exercising  an  office  to  which  a  per- 
son has  been  elected,  during  the  term  for 
which  he  has  been  elected.  Is  a  right  of 
which  he  cannot  be  deprived  without  due 
I>ro<-e!=.>«  of  law,  and  this  requires  notice  to 
the  party,  a  hearing,  and  determination." 
Xor  is  this  all:  The  same  court,  in  the  case 
of  Fuller  v.  Ellis  (Mich.)  57  N.  W.  33,  while 
(listingulshing  an  office  created  by  the  I.,egi3- 
latnre  from  those  named  In  the  Constitution, 
and  announcing  the  rule  that  the  Legislature 
which  creates  an  office  may,  unless  prohib- 
ited by  constitutional  provision,  abolish  it, 
expressly  approves  the  doctrine  enunciated 
in  the  two  cases  Just  referred  to. 

The  Supreme  Court  of  West  Virginia,  in 
the  case  of  Arlcle  v.  Board  of  Coni'rs,  23  S. 
E.  SiH,  through  Justice  Engli.sh,  said:  'We 
are  aware  of  no  right  which  Is  clung  to  with 
more  tenacity,  and  about  which  more  feel- 
ing is  engendered,  than  in  regard  to  the  ten- 
ure of  public  office;  and,  In  determining  tlie 
questions  arising  upon  these  contests.  Intri- 
cate questions  of  law  must  frequently  I>re- 
sent  themselves  for  determination.  An  offl- 
•■er  lias  a  right  to  an  office  to  wlilch  he  has 
U'cn  fairly  and  legally  elected,  and  to  the 
eipolnments  arising  therefrom,  and  he  should 
not  be  deprived  of  them  without  an  opportu- 


nity of  raising  all  proper  legal  questions  for 
his  protection,  and  having  them  Judicially 
determined."  And  in  the  same  decision: 
"Can  we  say  that,  when  charges  are  pre- 
ferred against  an  officer,  a  Justice  of  the 
peace,  which  proceeding  has  for  Its  avowed 
object  his  amotion  from  office,  and  which 
prays  that  process  and  notification  be  Issued 
against  him,  and  that  said  charges  be  beard, 
and  that  such  action  and  other  legal  proceed- 
ings be  had  by  said  board  of  commissioners 
as  by  law  they  may  deem  necessary  and 
proper,  such  proceeding  Is  not  in  reality  a 
suit,  and  It  does  not  necessarily  require  the 
determination  of  Intricate  legal  questions, 
and,  in  short,  call  for  a  judicial  investiga- 
tion—that It  is  not  a  Judicial  hearing?  This 
question  must  be  answered  In  the  negative. 
While  we  are  aware  that  the  cases  of  State 
v.  Hawkins,  44  Ohio  St.  98,  5  N.  B.  228,  and 
Donahue  v.  Will  Co.,  100  111.  94,  and  Stern  v. 
People,  102  111.  541,  hold  that  the  amoUon  of 
a  public  officer  is  not  a  Judicial  power,  but 
Is  ministerial  or  executive,  and  perhaps 
some  other  cases  In  Illinois  hold  the  same, 
yet  the  great  weight  of  autliorlty  holds  such 
action  to  be  Judicial."  And  Justice  Holt,  In 
concurring,  very  ably  announces  the  rule  by 
which  a  Judicial  act  may  be  distinguished 
from  one  that  is  executive  or  administrative. 
This  opinion  is  entitled  to  great  weight  be- 
cause concurred  In  by  lawyers  of  learning 
and  experience,  and,  although  the  decisions 
of  some  of  the  other  courts  are  cited  more 
frequently,  the  opinions  of  none  show  more 
research  and  care  in  their  preparation.  See, 
also.  Hedges  v.  Com'rs  of  Lewis  and  Clarke 
Co.  (Mont.)  1  Pac.  748;  State  ex  rel.  Police 
Com'rs  of  Jersey  City  v.  Pritchard  et  al.,  30 
X.  J.  l.,aw,  101;  Page  v.  Hardin.  47  Ky.  072. 
But  why  cite  other  authorities?  On  the 
one  side  are  many  well-conslderod  opinions 
by  our  ablest  coui^s,  as  well  as  recognlzeil 
text-writers,  like  Cooley,  Dillon,  Throop,  and 
Mecliem,  against  which  stand  the  decisions 
of  two  or  three  states,  whose  opinions  an- 
nounce that  the  removal  of  a  public  officer 
for  cause  is  not  a  Judicial  act,  without  show- 
ing us,  by  reason  or  well-considered  author- 
ity, why,  under  our  system  of  laws,  it  has 
changed  from  a  Judicial  act  to  tlie  exercise 
of  executive  or  political  power.  Surely  not 
upon  the  theory  that  an  office  is  not  proper- 
ty, because  the  right  to  enjoy  the  honor  and 
emoluments  of  an  office,  within  tlie  limita- 
tions stated  in  this  opinion,  are  eqmilly  as 
sacred;  and  it  must  be  conceded  that,  wher- 
ever one  is  entitled  to  enjoy  any  right,  even 
though  it  be  not  property,  he  may  Invoke 
the  aid  of  the  Judicial  power  of  the  state  to 
protect  him  in  the  enjoyment  of  the  same, 
and,  as  a  rule,  it  is  the  only  power  that  can 
afford  him  relief.  It  has  been  reiieatedly 
held  that  the  power  to  appoint  one  to  an  of- 
fice, unless  restricted  by  statute,  carries  with 
It  the  inherent  right  to  remove,  and  we  read- 
ily assent  to  this  doctrine,  but  such  removal 
Is  not  Judicial,  in  any  sense;  but,  under  a 
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statute  like  onrs  for  the  removal  for  cause 
of  a  city  marshal,  the  officer  Is  entitled  to 
notice,  to  an  opportunity  to  Introduce  evi- 
dence In  his  defense  after  a  case  has  been 
made  out  against  him,  and  to  be  represented 
by  counsel;  and  the  hearing  of  this  evidence, 
weighing  the  same,  and  pronouncing  Judg- 
ment of  "Guilty"  or  "Not  guilty,"  Is  the  exer- 
cise of  Judicial  power,  which  cannot  be  con- 
ferred upon  a  city  council,  in  this  territory, 
without  a  provision  for  review  in  or  appeal 
to  the  courts  of  the  territory,  as  the  organic 
Bct  vests  that  power  in  certain  named  courts. 
It  follows,  therefore,  from  these  observa- 
tions, that  Christy  never  was  removed  from 
his  office,  and  that  the  action  of  the  city 
council  was  absolutely  void,  and  in  no  way 
affected  his  right  to  retain  the  possession  of 
the  property  in  question.  The  petition,  the 
alternative  writ,  and  the  return  of  Christy 
all  clearly  show  that  he  was  at  that  very 
time  the  duly  elected,  qualified,  and  acting 
marshal.  It  is  tnie  that  the  writ  alleged  that 
he  had  been  removed  from  his  office,  but  that 
same  writ  recited  facts  which  show  that  this 
attempted  removal  was  without  any  author- 
ity, and  was  an  unwarranted  interference 
with  a  public  officer  in  the  discharge  of  his 
duties.  As  to  whether  the  officer  was  faith- 
ful or  derelict  In  his  duties,  honest  or  venal, 
we  express  no  opinion,  as  we  have  no  evi- 
dence before  us  touching  that  matter;  but, 
whether  guilty  or  innocent,  when  charged, 
the  law  afforded  him  the  right  to  be  heard, 
and  this  right  the  courts  will  protect.  We 
condemn  in  unmeasured  terms  corruption  of 
every  kind  in  office,  and,  as  to  whether  the 
city  council  should  have  the  power  to  re- 
move a  city  marshal,  we  express  no  opinion, 
as  that  must  be  left  to  the  Legislature  to  de- 
cide. We  simply  hold  that  at  this  time  the 
power  does  not  exist  The  writ  should  have 
been  denied. 

For  the  reasons  herein  stated,  the  Judgment 
of  the  lower  court  is  hereby  reversed,  and  the 
case  remanded,  with  directions  to  deny  the 
writ  and  enter  Judgment  against  the  appel- 
lee for  all  costs.  All  of  the  Justices  concur- 
ring, except  IRWIX,  J.,  who  tried  the  case 
in  the  court  below,  not  sitting,  and  PAN- 
COAST,  J.,  dissenting,  and  BURFORD,  C. 
J.,  absent 


LEWIS  V.  RASP  et  al. 

(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

ATTACHMBNT— MOTION  TO  QUASH— HERD  LAW 
—TRESPASS— DAMAGES  FOR— EVIDENCE. 

1.  Where  the  return  of  an  officer  to  a  writ  of 
attarhment  is  reirular  in  form,  and  the  prop- 
erty is  held  by  him  under  such  writ,  the  burden 
is  upon  the  debtor,  iu  a  motion  to  quash  for 
irregular  service,  to  show  that  the  writ  was  in 
fact  not  served  as  stated  in  the  return. 

2.  The  district  court  and  the  Supreme  Court 
of  this  territory  will  take  judicial  kuowledKe 
that  Canadian  county  is  not  located  in  that  part 


of  the  territory  where  persons  may  permit  their 
stock  to  run  at  large,  under  the  provisions  of 
article  2  of  chapter  2,  p.  58,  of  the  Session 
Laws  of  18S». 

3.  Where  a  judgment  is  reasonably  supported 
by  the  evidence,  it  will  not  be  disturbed  on  ap- 
peal. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian  Coun- 
ty; before  Justice  Irwin. 

Action  by  T.  J.  Rasp  and  John  Tork 
against  C.  W.  Lewis.  Judgment  for  plain- 
tiffs.   Defendant  brings  error.    Affirmed. 

Baldwin  &  Marsh,  for  plaintiff  in  error. 
R.  B.  Forrest,  for  defendants  in  error. 

BURWELL,  J.  This  action  was  for  the 
trespass  of  cattle  upon  the  growing  crops  of 
the  plaintiff,  who  secured  Judgment  for  $250 
and  costs.    The  defendant  appeals. 

In  the  district  court  the  defendant  filed  the 
following  motion:  "Comes  now  the  defend- 
ant above  named,  and,  appearing  specially 
for  the  purpose  of  this  motion,  and  none  oth- 
er, moves  the  court  to  vacate  and  discharge 
the  pretended  levy  of  the  attachment  here- 
tofore issued  herein  for  the  following  rea- 
sons, to  wit:  Because  the  officer,  in  pre- 
tending to  levy  said  attachment  simply 
drove  thirty  head  of  steers  out  of  the  herd, 
and  then  turned  them  back  into  the  herd,  and 
no  sufficient  levy  of  attachment  was  made. 
[Signed]  Marsh  &  Wallace,  Attorneys  for 
Defendant"  There  were  no  affidavits  or  evi- 
dence offered  in  support  of  this  motion.  The 
officer's  return  was  regular  on  Its  face,  and, 
that  being  true,  the  burden  was  upon  the 
defendant  to  show  that  the  writ  was  not 
served  in  the  manner  stated  In  the  return; 
and  it  is  presumed,  in  law,  in  the  absence 
of  proof  to  the  contrai^r,  that  a  return  made 
by  a  sheriff  to  an  order  of  attachment  speaks 
the  truth.  The  record  is  not  in  such  condi- 
tion as  will  enable  us  to  pass  on  the  question 
raised  in  thf  motion  to  quash;  hence  we  ex- 
press no  opinion  in  relation  thereto.  We  only 
hold  that,  under  the  circumstances,  it  was 
properly  overruled. 

It  Is  next  insisted  that  the  petition  does 
not  state  a  cause  of  action,  because  it  fails 
to  allege  that  the  land  described  therein,  and 
on  which  the  growing  crops  were  destroyed, 
was  not  located  in  the  free-range  district. 
This  land  is  in  Canadian  county,  and  the 
district  courts,  as  well  as  this  court,  will  take 
Judicial  notice  that  Canadian  county,  under 
the  provisions  of  article  2  of  chapter  2,  p. 
58,  of  the  Session  Laws  of  1899,  is  not  in  the 
free-range  district. 

The  evidence  Is  ample  to  sustain  the  Judg- 
ment. We  have  ccmsldered  every  question 
raised,  and  are  of  the  opinion  that  the  Judg- 
ment should  be  affirmed.  It  is  so  ordered, 
at  cost  of  appellant  All  of  the  Justices  con- 
curring, except  IRWIN,  J.,  who  presided  at 
the  trial  below,  not  sitting,  and  BURFORD, 
C.  J.,  al>sent. 
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HOWLAND  T.  TERRITOKT. . 
(Supreme  Court  ot  Oklahoma.    March  4,  1904.) 

CRIMINAL  lAW— CONTINUANCB-HORDER^ 
EVIDENCE. 

1.  It  is  not  error  to  overrule  an  application 
for  cuntiuuance  in  a  trial  for  munler,  where  it 
appears  that  the  defendants  had  safflcient  time 
to  prepare  for  trial,  and  to  procure  the  attend- 
ance of  wituesses  or  to  take  their  depositions, 
had  they  exercised  due  diligence. 

2.  The  eridence  examined,  and  held  to  be 
sutflcient  to  sustaiu  the  verdict  of  the  jury. 

(Syllabus  by  the  Court.) 

El-ror  from  District  Court,  Liucoln  Coun- 
ty;   before  Justice  Jno.  H.  Burford. 

Lj'dla  Howland  was  convicted  of  murder, 
and  brings  error.     Affirmed. 

S.  D.  Decker,  R.  H.  Galyen,  and  Fred  A. 
Wafconer,  for  plaintiff  in  error.  J.  (X  Rob- 
berts,  Atty.  Gen.,  for  the  Territory. 

HAIXEIU.  J.  The  appellant,  Lydia  How- 
land,  and  Mary  Gonrey  were  Jointly  Indict- 
ed, tried,  and  convicted  for  the  murder  of 
one  Ruth  0>rine  Howland  by  means  of 
ptrison.  Tbe  jnry  fixed  the  punishment  at 
Hfe  Imprisonment  and  tbey  were  sentenced 
by  the  court  In  accordance  therewith.  From 
this  Judgment  Lydla  Howland  alone  ap- 
peals. 

Tbe  first  error  assigned  Is  that  the  court 
erred  In  oTermllng  the  application  for  a  con- 
tinuance. This  objection  cannot  be  sustain- 
ed. Tbe  application  for  a  continuance  was 
wboUy  Insufficient.  There  was  no  att^npt 
to  procure  the  attendance  of  any  of  the  wlt- 
neenes  who  resided  in  the  territory,  or  to 
take  the  depositions  of  any  of  the  nonresi- 
dent witnesses.  No  diligence  whatever  Is 
shown.  The  record  discloses  that  the  de- 
fendants were  arraigned  on  tbe  25th  day  of 
March,  1902,  and  on  the  following  day  en- 
tered pleas  of  not  guilty,  and  tbe  cause  was 
nt  that  time  set  for  trial  on  April  7th.  We 
think  that.  In  tbe  absence  of  a  showing  to 
the  contrary,  this  afforded  the  defendants  a 
reasonable  time  to  prepare  for  trial,  bad 
tbey  exercised  premier  diligence.  This  court 
bas  repeatedly  held  that  the  granting  of  a 
motion  for  continuance  rests  largely  In  the 
sound  discretion  of  the  trial  court,  and  will 
not  reverse  a  cause  for  denying  an  applica- 
tion for  continuance,  unless  It  appears  that 
there  Is  a  dear  abuse  of  discretion.  Smith 
V.  Territory,  11  Okl.  689,  69  Pac.  805;  Kirk 
V.  Territory,  10  Okl.  46.  60  Pac.  797;  Hyde 
V.  Territory,  8  Okl.  69,  56  Pac.  851. 

It  is  next  claimed  that  tbe  court  erred  In 
failing  to  sustain  the  objection  to  the  follow- 
ing question  propounded  to  the  expert  wit- 
ness. Dr.  De  Bar:  "You  may  state.  If  you 
can  state,  the  conditions  that  you  have  stat- 
ed here— by  what  were  they  produced?"  It 
Is  contended  by  the  plaintiff  In  error  that 
this  question  was  Incompetent,  for  the  rea- 
son that  there  had  been  no  identification  of 

f  1.  Sm  Criminal  Law|  vol.  14.  Cent.  Die.  i  U36. 


the  organs  with  reference  to  which  the  wit- 
ness was  testifying,  and  no  proof  that  tbey 
were  tbe  organs  of  the  deceased  child.  This 
contention  cannot  be  sustained.  We  think 
tbe  record  clearly  discloses  that,  from  tbe 
time  of  tbe  death  of  the  child  until  tbe  ex- 
amination of  tbe  organs  by  Dr.  De  Bar, 
there  was  a  complete  chain  of  identification. 
Consequently  the  testimony  of  the  expert 
witness.  Dr.  De  Bar,  was  competent,  and 
the  court  properly  overruled  the  objections 
thereto. 

The  next  error  that  the  plaintiff  In  error 
complains  of  Is  prejudicial  remarks  of  the 
court  In  stating  to  Mary  Conrey,  one  of  the 
defendants,  who  had  not  been  placed  on  the 
witness  stand,  and  after  the  counsel  had 
closed  the  case  for  the  defendants,  that  If 
"Mrs.  Conrey  desired  to  make  a  statement 
to  tbe  Jury  she  could  do  so,  as  she  was  char- 
ged with  a  serious  offense,"  or  in  substance 
to  that  effect.  We  are  unable  to  perceive 
bow  this  remark,  if  prejudicial,  could  affect 
tbe  rights  of  tbe  defendant  Lydla  Howland, 
who  bad  taken  the  witness  stand  In  her  own 
behalf,  and  fully  testified  with  reference  to 
bee  connection  with  the  crime.  The  defend- 
ant Mrs.  Conrey  filed  no  motion  for  a  new 
trial,  and  bas  not  appealed  from  tbe  Judg- 
ment. If  any  error  was  committed  by  the 
court.  It  Is  certainly  harmless  In  so  far  as  it 
affects  the  rights  of  tbe  plaintiff  in  error. 

We  bave  examined  tbe  record,  and  it  is 
our  opinion  that  tbe  evidence  is  sufficient  to 
sustain  tbe  verdict  of  tbe  Jury  and  the  Judg- 
ment of  tbe  court 

Noerror  appearing  in  tbe  record  prejudicial 
to  tbe  rights  of  the  plaintiff  In  error,  tbe 
Judgment  of  the  court  below  is  affirmed. 
All  the  Justices  concurring,  except  BUR- 
IfORD,  C.  J.,  who  tried  tbe  case  below,  not 
sitting. 


DUNN  V.  Cr^tJXCH  et  al. 

(Supreme  Court  of  Oklahoma.    March  4,  1904.> 

ATTACHMENT— DISMISSAL— AMENDMENT-JUDI- 
CIAL  DISCRETION— EVIDENCE. 

1.  When  a  motion  is  filed  to  dlHcharge  an  at- 
tachment, but  is  not  supported  by  an  affidavit 
denying  the  grounds  set  out  in  tlie  affidavit  of 
attachment,  the  court  may,  when  said  motion 
is  called  for  trial,  in  its  discretion,  allow  the 
defendant  to  file  an  affidavit  denying  the  alle- 
gations contained  in  such  attachment  affidavit. 

2.  An  affidavit  setting  forth  the  existence  of 
the  grounds  of  attachment  in  the  language  of 
the  statute,  unaccompanied  by  any  facts  show- 
ing them  to  be  true,  will  support  the  writ,  but, 
when  an  affidavit  is  filed  by  the  defendant  in 
which  he  positively  denies  the  existence  of  the 
facts  stated  in  the  attachment  affidavit,  the 
burden  is  thereby  cast  upon  the  plaintiff  to  es- 
tablish by  a  preponderance  of  the  evidence  the 
facts  necessary  to  sustain  the  attachment;  but 
where  a  defendant,  notwithstanding  his  affida- 
vit denying  the  existence  of  any  of  the  grounds 
of  attachment,  introduces  his  evidence,  with- 
out objection.  l>efore  the  plaintiff  is  re<^uired  to 
introduce  any  evidence,  he  thereby  waives  any 
error  on  the  part  of  the  trial  court  in  not  dis- 
missing the  attachment  for  want  of  evidence 
on  behalf  of  the  plaintiff. 
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3.  A  citizeu  of  this  territory  has  a  riglit,  in 
good  faith,  to  move  all  of  his  property  to  anoth- 
er state,  and  such  removal  of  his  property  will 
not  authorize  the  issuance  and  levying  of  a 
writ  of  attachment  thereon.  It  is  only  where 
one  is  about  to  remove  his  property,  or  a  part 
thereof,  out  of  the  jurisdiction  of  the  court, 
with  the  intent  to  defraud  his  creditors,  that 
an  attachment  on  the  ground  of  removal  of 
property  will  lie. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Greer  County; 
before  Justice  Gillette. 

Action  by  N.  B.  Clanncb  and  others  against 
J.  F.  Dunn.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

Sbartel,  Keaton  &  Wells  and  J.  A.  Powers, 
for  plaintiff  in  error.  Garrett  &  Garrett,  for 
defendants  In  error. 

BURX^'ELIj,  J.  This  Is  an  action  by  N.  B. 
Clauncb  and  others  against  J.  F.  Dunn  for 
debt.  At  the  commencement  of  the  action, 
an  attachment  was  sued  out  on  the  ground 
that  the  defendant  was  about  to  remove  bis 
property,  or  a  part  thereof,  out  of  the  Juris- 
diction of  the  court,  with  the  Intent  to  de- 
fraud bis  creditors,  and  levied  on  certain 
cattle  of  the  defendant.  The  defendant  filed 
a  motion  to  dissolve  the  attachment,  but  fail- 
ed to  verify  the  facts  set  forth  therein  until 
the  same  was  called  for  bearing,  when  the 
defendant  asked  leave  to  amend  by  properly 
verifying  the  facts  set  forth  In  bis  mo- 
tion denying  the  allegations  of  the  affidavit 
of  attachment,  which  the  court  permitted 
over  the  objections  of  the  plaintiffs;  and  it  is 
contended  by  them  that  this  was  error,  and 
the  defendant's  motion  ought  not,  therefore, 
to  have  been  considered,  and,  even  though 
error  was  subsequently  committed.  It  can- 
not avail  the  defendant,  because  be  had  not 
placed  himself  in  a  position  to  be  beard. 
This  contention  is  not  tenable.  The  trial 
court.  In  Its  discretion,  had  the  right  to  per- 
mit the  amendment,  and,  the  amendment 
having  been  m.tde,  both  parties  -were  bound 
by  Its  legal  effect,  the  same  as  tliongh  the 
affiilavit  had  been  originally  attached.  After 
the  amendment  of  the  motion,  the  plaintiffs 
introiluced  in  evidence  their  affldavit  In  at- 
tachment, the  attachment  bond,  and  the  or- 
der of  attachment,  and  the  sheriff's  return, 
and  then  restcil.  The  defendant  contends 
that  be  was  at  that  time  entitled  to  a  Judg- 
ment discharging  the  attachment  Ordinari- 
ly tile  trial  court  shonid  have  found  for  Ilie 
defenrlant.  l)ecan.«e  the  hnrden  was  uixm  the 
plaintiffs  to  estsililish  the  charge  In  their  af- 
fidavit in  attachment  before  the  defendant 
should  have  been  re(inire(l  to  furnish  any 
evidence  t<Midiiig  to  disprove  It,  otlier  than 
the  affldavit  attached  to  the  motion  to  dis- 
solve. Where  the  plaintiff  files  an  affldavit 
alleging  the  gi'ounds  of  attjichment  In  the 
language  of  the  statute,  unaccomimnied  by 
any  other  facts  or  evidence  showing  them 
to  be  true,  the  attachment  should  be  sus- 

f  3.  See  Attachmeut,  vol.  3,  Cent.  Dig.  S  S9. 


talned,  unless  the  defendant  files  an  affida- 
vit denying  positively  the  existence  of  the 
allegations  of  the  attachment  aflldavit,  in 
which  event  the  burden  Is  upon  the  attach- 
ing creditors  to  establish  the  grounds  alleg- 
ed, before  the  defendant  can  be  called  upou 
to  Introduce  further  affidavits  or  evidence. 
Wichita  Wholesale  Grocery  Co.  v.  Recrods,  40 
Kan.  119,  19  Pac.  346;  Hilton  v.  Ross,  9  Keb. 
406,  2  N.  W.  802;  Wilcox  v.  Smith,  4  S.  D. 
125.  55  N.  W.  1107:  Strauss  v.  Abrahams  (C. 
C.)  32  Fed.  310;  Burruss  v.  Trent,  88  Va.  980, 
14  S.  E.  845.  But  the  defendant  is  In  no  posi- 
tion to  urge  this  point,  as  be,  without  objec- 
tion. Introduced  his  evidence,  and  thereby 
waived  bis  legal  right  to  have  the  attachment 
dismissed  at  that  time. 

We  must  therefore  determine  the  rights  of 
the  parties  from  the  evidence  Introduced  up- 
on the  hearing.  This  evidence,  which  was 
introduced  by  the  defendant,  shows  the  fol- 
lowing ,  facts:  Dunn  was  Indebted  to  Mr. 
Claunch,  J.  C.  Gilllland,  and  M.  H.  Dodson, 
the  plaintiffs  In  this  case,  on  a  note  for  $1,- 
172  and  Interest,  which  was  given  in  part 
payment  of  a  bunch  of  cattle.  Before  the 
maturity  of  the  note,  Dunn  went  to  Mr.  Gil- 
llland, and  told  him  that  Greer  county  was 
settling  up,  and  he  could  not  get  pasture  there 
for  the  seven  or  eight  hundred  head  of  cat- 
tle of  which  he  was  then  possessed,  and  that 
he  Intended  to  look  up  a  location  In  Texas. 
Subsequently  he  went  to  Texas,  found  a  lo- 
cation, and  returned  to  Greer  county,  and 
went  to  Mr.  Gilllland,  and  told  him  that  Ue 
bad  found  a  location  and  Intended  to  more 
his  cattle  to  Texas,  and  that  he  could  not 
pay  the  note  until  spring;  and  Gilllland  then 
said  he  would  fix  that  all  right,  which  re- 
mark was  equivalent  to  saying  that  the  note 
would  be  extended  until  spring.  The  note 
became  due,  and  Dunn,  who  at  that  time 
owed  some  f7,000,  was  unable  to  meet  bis 
obligations,  but,  pursuant  to  his  previous  ar- 
rangements, which  were  generally  known  to 
everybody,  and  especially  to  Gilllland.  he  be- 
gan gathering  bis  cattle  to  move  them  to 
Texas,  whereupon  the  attachment  was  lev- 
led.  A  careful  reading  of  the  record  ■will 
disclose  that  there  was  not  one  wonl  of  evi- 
dence tending  to  show  that  he  was  going  to 
Texas  with  bis  property  for  the  purpose  of 
defrauding  his  creditors,  while  In  his  testi- 
mony Dunn  swears  most  positively  that  he 
was  not  leaving  Oklahoma  for  that  purpose, 
but  l>ecause  he  could  not  get  grass  for  his 
cattle  In  (rreer  county.  His  actions  were 
open,  and  he  repeatedly  made  his  intention  ■» 
known  to  <>illiland.  who  had  tacitly,  if  not 
expressly,  consented  thereto.  Therefore  this 
case  presents  the  question:  Does  one  who 
Is  In  the  act  of  removing  his  property  from 
the  territory  to  another  state,  but  without 
any  Intent  to  defraud  his  creditors,  fall  with- 
in the  terms  of  the  statute?  We  think  not, 
because  the  statute  expressly  limits  an  at- 
tachment to  one  \vho  Is  not  only  about  to 
lemVf^  SI-1  property  from  the  territory,  but 
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■neb  a  on«  must  at  tlie  time  have  the  intrat 
bj  such  act  to  defraud  bis  creditors.  In 
tbe  case  of  Steele  t.  Dodd,  14  Neb.  496,  16 
N.  W.  909,  Chief  JusUce  Lake  aald:  "The 
mere  fact  of  a  removal  of  property  from  tbe 
Jurisdiction  of  a  particular  court,  or  from  tbe 
■tate,  even,  unless  accompanied  with  an  In- 
tent to  defraud  creditors,  does  not  slve  tbe 
rigl'*^  nf  attachment,  under  our  law.  Tbe 
jMirtlcnlar  intent  mentioned  in  tbe  statute 
la  essential  to  that  right.  Without  such  in- 
tent, a  debtor  Is  at  full  liberty  to  change  his 
place  of  abode,  and  go  with  his  effects 
whithersoever  he  wills,  with  all  the  freedom 
from  lawful  molestation  of  one  not  In  debt." 
And  an  Intent  to  defraud  Is  never  presumed, 
trat  be  who  alleges  such  intent  must  prove 
it;  and,  while  It  may  be  proven  by  circum- 
stances, still  the  mere  act  of  removing  prop- 
erty, when  done  openly  and  above  board,  Is 
not  sufficient.  In  tbe  absence  of  other  sus- 
picions circumstances,  to  Justify  a  finding 
of  sach  fraudulent  Intent  The  defendant 
and  bis  witnesses  told  a  frank,  open,  and 
apparently  truthful  story,  and,  as  tbe  plain- 
tiffs offered  no  evidence  to  refute  it,  they  are 
bound  thereby. 

Under  the  evidence,  the  attachment  should 
have  been  discharged.  The  Judgment  of  tbe 
trial  court  in  sustaining  the  attachment  Is  re- 
versed, and  the  attachment  dissolved.  All 
at  cost  of  tbe  appellees.  All  of  the  Justices 
concurring,  except  GILLETTE,  J.,  who  pre- 
sided at  tbe  trial  below,  not  sitting,  and 
BURFORD,  0.  J.,  absent 


04  Okl.  24) 

FOSTEB  T.  CBIARItON  VALLEY  BANK 
OF  COYLB. 

(Supretre  Court  of  Oklahoma.    March  4,  1904.) 

SERVICE  OP  SUMMONS  IN  POREION  CODNTT— 
JUDGMENT   VOID— SETTING   ASIDE. 

1.  Where  an  action  is  brouRbt  aud  summons 
Is  issued  to  the  sheriff  of  another  county,  and  is 
there  served  upon  tlie  defendant,  and  judgment 
in  such  action  is  rendered  upon  default,  with- 
out any  appearance  of  the  defendant^  the  judg- 
ment is  void;  the  court  baviug  no  jurisdiction 
of  the  person  of  the  defendant 

2.  Where,  upon  default,  a  judnnent  Is  ren- 
dered which  is  void  for  want  of  jurisdiction  of 
the  person  of  the  defendant,  such  judgment 
!<hoiild  be  set  aside  upon  motion;  defendant 
DinkinK  a  special  appearance  for  the  purpose  of 
such  motiou  only. 

(Syllabus  by  the  Court) 

Error  from  Frobnte  Court,  Logan  County; 
C.  W.  Goodrich,  Judge. 

Action  by  tbe  Cimarron  Valley  Bank  of 
Coyle  against  George  Foster.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

W.  M.  Ekigart  and  Ootteral  &  Homer,  for 
plaintiff  in  error.  A.  L.  Ayers  and  J.  0. 
Strang,  for  defendant  in  error. 

PANCOAST,  J.    This  was  an  action  com- 
Benced  in  tbe  probate  «ourt  of  Logan  coun- 
7CP,— 10 


ty  by  tbe  defendant  in  error  against  the 
plaintiff  In  error  to  recover  an  alleged  bal- 
ance of  $183.45,  due  upon  two  promissory 
notes  given  by  tbe  plaintiff  in  error  to  the 
defendant  in  error.  A  summons  was  issued, 
directed  to  the  sheriff  of  Dewey  county, 
which  was  served  on  the  defendant  there. 
No  other  service  was  obtained.  At  the  com- 
mencement of  the  action  the  defendant  in 
error  caused  an  attachment  to  be  issued 
against  tbe  property  of  the  plaintiff  in  er^ 
ror,  alleging  in  the  affidavit  among  other 
grounds,  "that  tbe  defendant  so  conceals 
himself  that  a  summons  cannot  be  served 
upon  him."  The  order  of  attachment  was 
issued  to  tbe  sheriff  of  Logan  county  to 
serve,  and  v»as  levied  upon  certain  growing 
wheat,  of  the  appraised  value  of  $100.  The 
defendant  did  not  appear,  and  Judgment 
was  rendered  by  default  After  Judgment 
the  defendant  made  a  special  appearance  foi 
the  sole  purpose  of  objecting  to  the  Jurisdic- 
tion of  tbe  court,  and  moved  tbe  court  to 
vacate  and  set  aside  the  Judgment,  for  the 
reason  that  the  court  never  bad  Jurisdiction 
over  tbe  defendant;  that  tbe  summons  is- 
sued to  the  sheriff  of  Dewey  county,  and 
there  served,  was  without  authority  of  law, 
and  gave  the  court  no  Jurisdiction  over  the 
defendant.  The  motion  was  overruled,  anc* 
the  defendant  brings  tbe  case  here. 

The  record  in  this  case  squarely  raises  tb? 
question  of  whether  or  not  an  action  upon  a 
promissory  note  can  be  brought  in  one  coun- 
ty, and  a  summons  issued  and  served  upon  a 
defendant  in  another.  Article  5  of  tbe  Civil 
Procedure  (being  that  part  of  the  Code  spec- 
ifying the  county  in  which  actions  are  to  be 
brought)  proceeds,  in  several  sections,  to  des- 
ignate the  county  in  which  various  classes 
of  actions  must  be  brought;  and,  after  treat- 
ing of  the  various  classes  of  actions,  none  of 
which  include  this  one,  section  57  of  tbe  act 
provides:  "Every  other  action  must  be 
brought  in  tbe  coimty  in  which  the  defend- 
ant or  some  one  of  the  defendants  reside  or 
may  be  summoned."  There  are  actions  enu- 
merated in  article  5  in  which  a  summons 
may  properly  be  issued  to,  and  served  in, 
another  county.  This  is  not  one  of  tbem. 
The  section  quoted  is  the  only  one  covering 
this  class  of  actions,  and  designating  where 
the  same  shall  be  brought  Under  the  condi- 
tions named  in  the  affidavit  of  attachment, 
by  filing  the  proper  affidavit  It  may  be  that 
tbe  defendant  in  error  could  have  had  serv- 
ice In  this  case  by  publication,  as  in  section 
78  it  Is  provided  that  in  all  actions  where  the 
defendant  being  a  resident  of  this  territory, 
has  departed  therefrom,  or  from  the  county 
of  his  residence,  with  intent  to  delay  or  de- 
fraud his  creditors  or  to  avoid  the  service  of 
summons,  or  keeps  himself  concealed  therein 
with  like  intent  that  service  by  publication 
may  be  had  upon  him;  but  there  was  no  at- 
tempt in  this  case  to  procure  service  in  tliat 
way.  It  may  be  noticed  here  that  the  fact 
that  summons  was  issued  to  Dewey  connty 
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woufd  indicate  that  tbe  statement  In  the 
affidavit  that  the  defendant  keeps  himself 
concealed  was  not  made  advisedly.  The  only 
attempt  at  service  was  by  issuing  the  sum- 
mons to  the  sheriff  of  Dewey  county,  and 
having  It  served  there. 

It  is  contended  by  the  plaintiff  In  error 
that  such  service  as  was  made  In  this  case 
is  a  nullity,  and  that  the  court  was  entirely 
without  power  or  authority  to  Issue  sum- 
mons In  this  kind  of  an  action  to  another 
county  than  that  in  which  the  action  was 
commenced;  that  tbe  issuing  and  serving  of 
the  summons  did  not  give  to  tbe  court  Juris- 
diction of  the  person  of  the  defendant;  that 
the  judgment  of  the  court  was  void.  It  Is 
contended  by  the  defendant  In  error  that 
"the  court,  under  the  allegations  in  the  affi- 
davit for  attachment,  necessarily  made  a 
finding  of  fact  that  said  defendant  bad  ab- 
sconded from  tbe  county  of  Logan,  bis  place 
of  residence,  and  had  left  the  county  in  or- 
der to  avoid  tbe  service  of  summons  upon 
him,  and  that  said  findings  are  a  part  of  tbe 
Judgment" 

While  the  court  undoubtedly  found  the  al- 
legations of  the  affidavit  for  attachment  to 
be  true,  yet  that  fact,  without  service,  did 
not  give  the  court  Jurisdiction  o£  tbe  defend- 
ant. Tbe  finding  was  not  upon  the  question 
of  service;  it  was  upholding  the  truthfulness 
of  the  allegations  of  the  attachment;  and 
the  finding  could  have  no  bearing  whatever 
upon  the  question  of  service. 

This  question  Is  not  a  new  one.  The  Iden- 
tical question  has  repeatedly  been  before  the 
Supreme  Court  of  Kansas,  both  prior  and 
subsequent  to  the  time  we  adopted  our  Civil 
Code.  It  has  been  before  that  court  in  va- 
rious cases  and  In  various  forms.  One  of  the 
most  recent  cases  is  that  of  the  Board  of 
Count.v  Commissioners  of  Kearney  County  v. 
Rush  et  al.,  44  Kan.  231,  24  Pac.  484.  That 
was  a  case  to  recover  tbe  sum  of  |8,000, 
which  it  was  alleged  the  defendant  bad  re- 
ceived without  warrant  or  authority  from 
the  county.  Upon  the  filing  of  the  petition 
a  summons  was  issued  by  the  clerk  of  the 
district  court  of  Kearney  county  to  the  sher- 
iff of  Pawnee  county,  and  was  there  served 
upon  the  defendant.  Afterwards,  a  Judg- 
ment was  rendered  by  default  against  each 
of  the  defendants.  After  Judgment  the  de- 
fendants appeared  specially,  and  moved  to 
vacate  and  set  aside  the  Judgment,  for  the 
reason  that  the  court  bad  no  Jurisdiction  of 
the  person  of  the  defendants,  or  either  of 
them,  and  that  the  Judgment  was  absolutely 
void.  This  motion  was  sustained,  and  the 
judgment  was  vacated.  Tbe  court  in  that 
case  says:  "The  district  court.  In  rendering 
Judgment,  had  no  Jurisdiction  over  either  of 
the  defendants,  and  therefore  committed  no 
error  in  subsequently  vacating  tbe  same." 
The  Judgment  of  the  district  court  was  af- 
firmed. In  the  syllabus  of  that  case  the  court 
says:  "Where  an  action  is  brought  and  serv- 
ice of  summons  is  upon  the  defendant  in  an- 


other county,  and  Judgment  Is  rendered  up- 
on default,  without  any  appearance  of  the 
defendant,  the  Judgment  is  wholly  void,  as 
the  court  has  no  Jurisdiction  of  the  person  of 
the  defendant."  That  case  is  parallel  with 
this  in  every  particular,  and  is  In  harmony 
with  all  tbe  cases  upon  this  subject  which 
we  have  examined.  Among  the  cases  no- 
ticed are  Bullman  v.  Hulse,  32  Kan.  600,  5 
Pac.  176;  RuUman  v.  Uulse,  on  motion  for 
rehearing,  33  Kan.  670,  7  Pac.  210;  Dunn  v. 
Hazlett,  4  Ohio  St.  435;  Allen  v.  Miller,  U 
Ohio  St.  374.  As  tbe  statute  specifically 
provides  that  this  class  of  actions  must  be 
brought  In  tbe  county  in  which  tbe  defend- 
ant resides  or  may  be  summoned,  and  there 
being  no  provision  elsewhere  that  a  sum- 
mons can  be  issued  to  another  county  lu 
such  cases,  the  authority  of  tbe  court  is  lim- 
ited, and  the  action  cannot  be  brought  in  any 
other  county  than  the  one  in  which  the  de- 
fendant resides  or  may  be  summoned.  Tbe 
service,  therefore,  of  tbe  summons  upon  the 
defendant  in  this  case,  in  Dewey  county,  was 
without  authority  of  law,  end  a  nullity,  and 
the  Judgment  rendered  upon  such  service  is 
void. 

A  void  Judgment  can  be  attacked  in  any 
way— even  collaterally.  The  appearance  in 
this  case  specially  by  motion,  asking  the 
court  to  vacate  the  Judgment  for  the  reason 
stated,  was  a  proper  method  of  attacking  the 
Judgment.  The  motion  should  have  been 
sustained  by  the  court  It  was  prejudicial 
error  to  overrule  it. 

Proper  exceptions  having  been  saved  to 
the  action  of  the  court,  tbe  questions  Involv- 
ed are  properly  presented  here. 

Having  reached  the  conclusion  that  tbe 
Judgment  is  void,  it  must  be  reversed.  The 
case  is  remanded  to  the  probate  court,  with 
directions  to  sustain  tbe  motion,  and  to  va- 
cate and  set  aside  the  Judgment  originally 
rendered.    All  the  Justices  concurring. 


D.  M.  OSBORNE  &  CO.  v.  HUGHEY  et  al. 

(Supreme  Court  of  Oklahoma.    March  4,  1004.1 

PROCESS— CONTROL     BY     COURT— EXECUTION- 
LEVY  ON  MORTGAGED  PROPERTY. 

1.  Every  court  has  the  inherent  power  to  con- 
trol its  own  process,  and  where  the  return  on  an 
execution  shows  that  the  same  was  not  made 
in  accordance  with  law,  and  is  In  violatiou  of 
the  express  tertns  of  tbe  statute,  authoriziuK 
the  issuing  and  levy  of  said  execution,  the 
court  from  which  such  executiou  issued  has  the 
power  to  vacate,  set  aside,  or  cause  such  return 
to  be  corrected. 

2.  Riinninff  section  3587,  Wilson,  St  1903, 
provides:  "Personal  property  mortgaged  may 
be  taken  under  attachment  or  executiou  issued 
at  the  suit  of  a  creditor  of  a  mortgagor,"  and 
section  3i>88  provides.  "Before  the  property  is 
so  taken  the  officer,  on  execution,  or  attachment 
creditor,  must  pay  or  tender  to  the  niortKUgpe 
the  nnioiiiit  of  the  moiturajje  debt  and  interest, 
or  must  deposit  the  aninnut  thereof  witli  the 
county  treasurer,  payable  to  the  order  of  the 
mortgngee." 

(Syllabus  by  tbe  Court) 
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Error  from  Probate  Court,  Woods  County; 
Jeff  Bower,  Judge. 

Action  by  D.  M.  Osborne  &  Co.  against  B. 
Hughey.  Judgment  for  plaintiff.  On  levy 
of  execution  E.  Hughey  and  otbers  move  to 
quasb  and  set  aside  the  levy.  Motion  grant- 
ed, and  plaintiff  brings  error.    Affirmed. 

On  the  iBt  day  of  July,  1903,  the  plaintiff 
in  error,  D.  M.  Osborne  &  Co.,  recovered  a 
Judgment  against  E.  Hughey,  one  of  the 
defendants  in  error,  in  the  probate  court  of 
Woods  county,  Okl.  T;,  for  the  sum  ot  $383 
and  costs,  and  on  the  same  day  plaintiff 
in  error  caused  an  execution  to  issue  out  of 
said  court  based  upon  the  said  judgment  On 
the  16th  day  of  July,  1903,  the  sheriff  of 
Woods  county  made  his  return,  showing 
that  under  and  by  virtue  of  the  said  execu- 
tion he  had  levied  uiK>n  the  following  prop- 
erty as  the  property  of  the  defendant  B. 
Hughey:  Five  stacks  of  wheat,  about  7  acres 
of  fcafflr  com,  about  3  acres  of  Indian  com, 
on  homestead  of  defendant  in  error  E.  Hugh- 
ey; 1  bay  mare  about  12  years  old,  weight 
about  1,000  pounds;  1  gray  horse  about  12 
years  old,  weight  about  1,100  pounds;  1  Rex 
buggy  and  single  harness;  1  iron  bedstead; 
1  cook  stove;  1  teakettle;  1  Iron  pot;  1  tin 
dish  pan;  1  coffee  mill;  3  cups  and  saucers; 
3  plates;  2  wooden  chairs.  On  the  18th  day 
of  July,  E.  Hughey,  the  defendant  in  the 
action  in  said  probate  court,  and  Cyrus  Cook, 
William  Daniels,  and  J.  L.  Terbush,  filed 
their  motion  to  quash  and  set  aside  the  levy 
as  to  a  portion  of  said  personal  property, 
made  thereon  by  the  sheriff  of  Woods  county, 
because  the  record  shows  that  said  moving 
parties  held  chattel  mortgages  against  said 
property,  duly  recorded,  prior  to  said  levy, 
and  because  the  sheriff  in  making  said  levy 
had  not  complied  with  the  provisions  of  the 
statute  of  Oklahoma  territory  regulating  lev- 
ies upon  mortgaged  personal  property.  Up- 
on the  hearing  to  quash  and  set  aside  the 
levy  on  the  property  claimed  in  said  motion 
the  court  sustained  the  motion,  and  quashed 
and  set  aside  the  levy  on  the  property  cov- 
ered by  the  said  chattel  mortgages,  to  which 
action  of  the  court  the  plaintiff  in  error  ex- 
cepted, and  filed  a  motion  for  rehearing, 
which  was  overruled,  and  exception  saved, 
and  plaintiff  in  error  brings  the  matter  to 
this  court  on  appeal. 

Cowgill  &  Dunn,  for  plaintiff  in  error. 
Snoddy  &  Son,  for  defendants  in  error. 

IKWIX,  J.  (after  stating  the  facts).  The 
first  error  assigned  by  plaintiff  in  error  is 
that  the  court  had  no  Jurisdiction  to  try 
the  motion.  We  think  this  assignment  of 
error  Is  not  well  taken,  as  we  take  it  to  be 
a  proposition  of  law  too  well  settled  to  re- 
quire the  citation  of  authorities  that  every 
court  has  the  inherent  power  to  control  its 
own  process,  and  whenever  it  is  apparent 
from  the  return  of  an  officer  on  an  execution 
issued  out  of  any  court  that  the  plain  provi- 


sions of  the  law  h^ve  been  disregarded,  and 
that  such  levy  Is  in  violation  of  the  statutes 
authorizing  the  issuing  and  levy  of  execu- 
tion, it  is  not  only  the  right,  but  the  duty 
of  the  court  to  vacate  and  set  aside  such 
levy.  But  it  is  claimed  by  plaintiff  in  error 
that  the  record  in  this  case  fails  to  show  that 
any  mortgage  debt  was  proven.  Copies  of 
the  record  contained  In  the  case-made,  and 
■which  are  conceded  to  be  correct,  show  that 
the  mortgages  in  question  were  regularly  ex- 
ecuted and  duly  recorded  prior  to  the  issuing 
of  the  execution  In  this  case.  It  is  alleged 
In  the  motion  that  the  parties  making  It  were 
the  holders  and  had  possession  of  such  chat- 
tel mortgages.  Now,  the  question  to  be  de- 
termined is  whether  with  tliese  mortgages 
standing  uncanceled  of  record  the  action  of  the 
sheriff,  as  shown  by  the  return,  was  such  as  to 
create  a  legal  lien  by  virtue  of  his  levy  under 
the  execution.  The  statutes  of  this  terrltoi-y 
provide  In  section  3587,  Wilson,  St.  1903: 
"Personal  property  mortgaged  may  be  taken 
under  execution,  or  attachment,  issued  at  the 
suit  of  a  creditor  of  a  mortgagor."  But  sec- 
tion 3588  of  Wilson,  St.  1903,  also  provides 
that:  "Before  the  property  la  so  taken  the 
officer,  on  execution,  or  attachment  credit- 
or, must  pay,  or  tender  to  the  mortgagee,  the 
amount  of  the  mortgage  debt  and  interest, 
or  must  deposit  the  amount  thereof  with  the 
county  treasurer,  payable  to  the  order  of  the 
mortgagee."  As  a  general  proposition.  It  is 
good  grounds  for  quashing  a  return  when  it 
is  not  made  In  accordance  with  the  law,  or 
where  the  officer  who  made  It  was  disquali- 
fied, or  where  the  levy  was  made  prematurely, 
or  where  the  levy  has  been  In  violation  of 
the  debtor's  right  to  select  the  property  to 
be  levied  upon.  8  Ene.  PI.  and  Pr.  579, 
580.  Where  the  method  of  making  the  levy 
is  prescribed  by  statute,  it  is  the  duty  of 
the  officer  making  the  levy  to  proceed  In 
strict  accordance  with  the  statute,  and  if  he 
does  not  do  so  the  levy  may  be  set  aside, 
or  he  may  be  made  to  respond  In  damages 
to  any  one  whom  be  has  injured  by  his  neg- 
lect. 8  Enc.  PI.  &  Pr.  504;  Litchfield  v. 
Cudworth,  15  Pick.  (Mass.)  32.  In  the  case 
of  A.  B.  Moore  v.  J.  L.  Calvert  et  al.,  8  Okl. 
358,  58  Pac.  627,  this  court  says:  "The  liens 
created  respectively  by  mortgage  and  execu- 
tion on  the  same  chattels  are  essentially 
different,  and  cannot  coexist.  Before  the 
lien  of  an  execution  can  attach,  the  officer 
must  pay  off  or  tender  the  amount  of  any  ex- 
isting mortgage  liens,  or  deposit  the  amount  of 
the  mortgage  debt  with  the  county  treasurer 
for  the  use  of  the  holder  of  the  mortgage." 
Now,  In  the  case  under  consideration  It  Is 
not  contended  that  any  attempt  was  made 
by  the  sheriff  prior  to  making  the  levy  to 
ascertain  the  amount  due  on  these  various 
mortgages,  or  to  make  any  tender  to  the 
mortgagee,  or  to  make  any  deposit  for  his 
use  with  the  county  treasurer.  In  fact,  no 
attempt  was  made  in  any  way  to  comply  with 
the  plain  provisions  of  the  statute.     Hence 
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we  tbiuk  that  no  lien  attached  in  this  case, 
by  virtue  of  tlie  execution  or  the  levy  made 
thereunder,  as  agninst  the  rights  and  inter- 
ests of  the  mortgagees.  When  the  officer  failed 
or  neglected  to  pay  or  tender  the  amounts 
due  upon  these  mortgages,  which  might  readi- 
ly have  been  ascertained  by  an  examination 
of  the  record,  the  levy  of  the  execution  was 
Illegal,  and  no  execution  lien  attached  as 
against  the  rights  of  these  mortgagees  and 
the  legal  holder  thereof.  Under  the  statute 
he  was  required  to  do  this— tliat  is,  to  make 
an  estimate  of  tlie  amount  due  on  account 
of  these  mortgages,  and  make  a  tender— as  a 
condition  precedent  to  making  any  levy  un- 
der and  by  virtue  of  his  execution.  We  think 
that  the  record  at  page  20,  with  the  findings 
of  fact  by  the  court,  as  contained  In  the 
journal  entry,  slions  all  the  facts  necessary 
to  constitute  good  and  sufiieient  grounds  for 
the  vacating  and  setting  aside  of  the  levy,  as, 
under  the  plain  provision  of  the  law,  the  act 
of  the  sheriff  In  making  the  levy  without  com- 
plying with  the  requirements  of  the  statute 
made  such  levy  premature.  Hence  we  think 
the  action  of  the  probate  court  in  sustaining 
tiie  motion  to  vacate  the  return  and  quash 
the  levy  was  in  strict  accordance  with  the 
law,  and  shoiihl  be  afliruicd,  which  Is  hereby 
done  accordingly.  All  the  Justices  concur* 
ring,  except  BURFORD,  C.  J.,  absent 


PAtIT>Y   V.   PAULY. 

(Supreme  Court  of  Oklahoma.    March  4,  1901.) 

DIVORCE— ALIMONY— EVIDENCE. 

1.  In  the  trial  of  a  divorce  case,  where  the 
coiu't  grants  the  husband  a  divorce  on  the 
ground  of  adidterj',  it  may  also  award  to  the 
wife  a  reiisonalile  amount  out  of  the  hu.sbnnd's 
estate  ns  permanent  nlimony. 

2.  It  is  not  reversible  error  to  exclude  com- 
petent evidence  tendint;  to  establish  adultery 
on  the  part  of  the  wife,  when  the  court,  on  the 
other  evidence  intro<luc«Hl  upon  the  trial,  jtraut- 
ed  a  divorce  to  the  husbaud  on  that  ground. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian  Coun- 
ty; before  Justice  Irwin. 

Action  by  Hattie  B.  Pauly  against  Adam 
W.  Pauly  for  divorce.  From  a  decree  grant- 
ing the  divorce  to  defendant,  and  alimony  to 
plaintiff,  defendant  appeals.    Atfirmed. 

Blake,  Blake  &  Beeks,  for  appellant.  CI 
L.  Crum,  for  appellee. 

BIIRWELL,  J.  Hattie  E.  Pauly  commen- 
ced an  action  against  Adam  W.  Pauly  in  the 
district  court  of  Canadian  county  for  di- 
vorce, on  the  ground  of  extreme  cruelty,  and 
for  alimony.  The  defendant  tiled  a  cross- 
petition  charging  the  plaintiff  with  adultery. 
On  the  trial  the  court  found  that  the  defend- 
ant was  without  fault,  and  granted  bim  a 
divorce  on  the  ground  of  adultery,  and  de- 
creed to  the  plaintiff  $1,<.)00  as  permanent  all- 


\  L  See  Divorce,  vol.  17,  Cent.  Dig.  {{  659,  660. 


mony.  From  this  award  the  defendant  ap- 
peals, and  insists  that  the  court  thereby  com- 
mitted prejudicial  error. 

A  careful  examination  of  the  entire  record 
has  satisfied  us  that  the  court  did  not  exceed 
its  authority  or  abuse  its  discretion.  The 
plaintiff  and  defendant  lived  together  as 
husband  and  wife,  in  all,  some  8  or  10  years, 
and  the  defendant  had  the  benefit  of  ber 
senices  during  that  time.  Section  4550  of 
the  Statutes  of  Oklahoma  for  1893  provides: 
"•  ♦  *  If  the  divorce  shall  be  granted  by 
reason  of  the  fault  or  aggression  of  the  wife, 
the  court  shall  order  restoration  to  her  of 
the  whole  of  her  property,  lands,  tenements 
and  hereditaments  owned  by  her  before,  or 
by  her  separately  acquired  after  such  mar- 
riage, and  not  previously  disposed  of,  and 
also  such  share  of  her  husband's  real  and 
personal  property,  or  both,  as  to  the  court 
may  appear  Just  and  reasonable;  and  she 
shall  be  barred  of  all  right  In  all  the  remain- 
ing lands  of  which  her  husband  may  at  any 
time  have  been  seized."  Under  the  statute 
the  court  had  the  power  to  give  to  the  plain- 
tiff the  alimony  in  question,  not  as  a  reward 
for  her  Infidelity,  but  In  order  that  she  might 
not  be  left  destitute. 

It  Is  contended  that  the  court  erred  in  ex- 
cluding certain  letters  and  depositions  offer- 
ed in  evidence,  copies  of  which  are  included 
In  the  record.  Even  If  it  was  error  to  ex- 
clude this  evidence.  It  Is  not  such  an  error 
as  will  reverse  this  case.  This  evidence 
tended  to  convict  the  plaintiff  of  adultery, 
and,  independent  of  It,  the  court  found 
against  her,  and  granted  the  defendant  a  di- 
vorce on  that  ground.  The  evidence  will  not 
justify  a  reversal. 

Judgment  affirmed.  All  the  Justices  con- 
curring, except  IRWIN,  J.,  who  presided  at 
the  trial  below,  not  sitting,  and  BURFORD, 
C.  J-  absent. 


TERRITORY   ex   rel.   HOMSIIBR   et  al.   t. 
WHITEHALL  et  al.* 

(Supreme  Court  of  Oklahoma.    .Tan.  13,  1904.) 

MUNICIPAL  CORPORATIONS— ISSUE  OP  BONDS- 
WATERWORKS— CENSUS— INJUNCTION. 

1.  A  municipal  corporation  having  a  popula- 
tion of  not  less  than  l.OOO  persons  is  authorized 
by  Act  Cong.  March  4,  18!)8.  c.  3.").  §  1,  30  Stat. 
2.j2,  to  call  an  election  to  issue  bonds  for  the 
purpo.se  of  constructing  a  system  of  water- 
works. 

2.  Tlie  provision  of  the  act  of  Congress  o( 
March  4,  18!tH,  c.  3.5,  §  1,  .30  Stat.  252,  requir- 
ing a  school  census  to  be  taken  to  determiue  the 
population  of  a  town  before  proceeding  to  call 
an  election  to  issue  waterworks  bonds,  where 
the  school  district  of  which  the  town  is  com- 
posed has  outside  adjacent  territory  within  its 
limits,  is  substantially  complied  with  when  a 
census  has  i)een  taken  of  the  entire  district, 
aiul  an  assessor's  census  has  been  taken  of  the 
town,  which  siiows  a  bona  fide  population  of 
1.28!). 

3.  In  an  action  to  enjoin  the  officers  of  a  ma- 
uicipal  corporation  from  issuing  bonds  to  con- 


•Rehearlng  denied  March  i,  1904. 
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struct  a  system  of  waterworks,  where  the  peti- 
tion cODtaius  an  allegation  that  there  were  nine 
illegal  votes  oast,  which  would  change  the  re- 
sult of  the  election,  the  burden  is  upon  the 
plaintiff  to  establish  such  allegation  of  the  peti- 
tion; and,  where  the  record  does  not  disclose 
any  attempt  to  prove  such  allegation,  and  the 
record  does  disclose  a  stipulation  which  indi- 
cates that  such  allegation  was  not  contended 
for,  the  question  will  be  held  by  this  court  to 
have  been  waived. 
(Syllabus  by  the  Court.) 

Error  from  District  Covirt,  Caddo  County; 
before  Justice  Gillette. 

Action  by  the  territory,  on  the  relation  of 
C.  L.  Homsher  and  others,  against  J.  C. 
Wliiteliall  and  others.  From  an  order  dis- 
BOlring  a  temporary  injunction,  plaintiff 
brings  error.    Aitirmed. 

W.  I.  Matheny,  Co.  Atty.,  and  Samuel  SU- 
blger,  for  plaintiff  in  error.  C.  P.  Dyer,  for 
defendants  In  error. 

PANCOAST,  J.  This  was  an  acUon 
brought  in  the  district  court  of  Caddo  county 
by  the  plaintiff  in  error  against  the  defend- 
ants in  error,  who  were  trustees  of  the  town 
of  Bridgeport,  to  enjoin  the  defendants  from 
issuing  ^22,000  of  waterworlcs  bonds,  which 
bad  l>een  authorized  by  an  election  held  in 
the  city  on  the  14th  day  of  January,  1003. 
On  presentation  of  the  petition,  the  Judge  of 
the  district  court,  at  chambers,  granted  a 
temporary  injunction  in  the  cause,  after 
which,  upon  notice,  a  hearing  was  had,  and 
the  temporary  Injunction  dissolved,  from 
which  last-named  order  the  appeal  is  taken. 

There  are  but  three  propositions  raised  by 
the  petition  that  need  be  noticed  here.  Some 
other  minor  questions  are  contended  for, 
but,  80  far  as  they  are  of  importance,  they 
are  contained  In  the  two  main  contentious. 
First.  It  is  contended  that  the  issuing  of 
^T2,0O(i  Of  waterworks  bonds  would  create 
a  debt  in  excess  of  4  per  cent  of  the  assessed 
valuation  of  the  taxable  property  in  said 
city,  and  would  therefore  be  a  violation  of 
chapter  5,  p.  74,  of  the  Session  I^aws  of  the 
Territory  of  1897.  Second,  that  the  city  of 
Bridgeport  is  in  School  District  No.  3  of 
Caddo  county,  and  is  not  a  separate  district 
within  itself,  but  Includes  territory  extend- 
ing two  miles  beyond  the  corporate  limits; 
that  there  had  never  been  any  official  school 
censns  of  the  city  of  Brldgeiwrt,  separate 
and  apart  from  the  other  territory;  that  the 
only  census  taken  was  the  census  of  the  en- 
tire district,  and  that  the  enumeration,  if 
taken,  would  show  less  than  1000  population, 
and  not  more  than  800.  Therefore  It  is  con- 
tended the  city  of  Bridgeport  does  not  come 
within  the  provisions  of  the  act  of  Congress 
of  March  4,  1898,  c.  3.5,  §  1,  30  Stat.  2r)2, 
and  that  under  that  act  no  election  can  be 
held  or  bonds  issued  until  a  school  census 
has  been  taken  showing  that  the  city  has  a 
population  of  not  less  than  lOflO  persons.  Be- 
fore noticing  these  two  propositions,  we  will 
refer  to  the  third. 

There  is  an  allegation  in  the  petition  that 


there  were  nine  illegal  votes  cast,  which 
would  change  the  result  of  the  election,  and 
In  the  brief  of  the  pbilntiff  in  error  It  is 
argued  that  the  court  erred  in  refusing  to 
hear  evidence  on  this  question,  and  making 
a  finding  thereon.  The  defendants,  however, 
in  their  brief,  call  this  court's  attention  to 
the  fact  that  the  plaintiff  in  error,  at  the 
hearing  of  the  motion  to  dissolve,  agreed  to 
relinquish  all  questions  raised  by  the  plead- 
ings, other  than  the  fact  that  the  Issuing 
of  the  bonds  exceeding  the  4  per  cent,  limit; 
that  It  was  agreed  that  the  plaintiff  would 
rest  its  case  solely  uixtn  tliat  one  proposition, 
and  upon  the  construction  of  the  act  of  Con- 
gress of  March  4,  1898.  While  there  Is  an 
agreed  statement  of  facts  in  the  record,  this 
stipulation  is  not  speciflcally  set  out,  but 
the  statement  of  the  counsel  for  the  de- 
fendants in  their  brief  is  not  called  in  ques- 
tion by  the  plaintiff  in  error,  and  the  find- 
ings of  the  trial  Judge  indicate  very  strong- 
ly that  the  two  propositions  stated  herein 
were  the  only  ones  submitted  to  him,  and 
certainly  they  were  the  only  two  passed  upon. 
Nowhere  does  it  appear  in  the  record  that 
the  plaintiff  in  error  in  any  way  requested 
the  judge  to  pass  upon  the  question  of  illegal 
votes  alleged  to  have  been  cast,  nor  does  it 
appear  that  any  evidence  was  offered  bear- 
ing ui)on  this  question.  The  burden  was  up- 
on the  plaintiff  to  make  a  prima  facie  Showing 
in  this  matter. 

A  casual  reading  of  chapter  5,  p.  74,  of 
tiie  Se.sslon  I..aws  of  1897  will  show  that  it 
only  has  reference  to  the  funding  of  out- 
standing warrant  Indebtedness  into  bonds, 
and  has  no  reference  whatever  to  the  issuing 
of  bonds  for  the  construction  of  waterworks. 
It  simply  empowers  a  municipality  to  fund 
its  outstanding  legal  warrant  indebtedness  in 
the  order  of  their  registration,  and  to  issue 
lM>nds  in  a  sum  not  exceeding  such  indebted- 
ness, and  in  no  such  case  to  issue  bonds  in 
excess  of  4  per  cent,  of  the  assessed  valua- 
tion, according  to  the  last  preceding  assess- 
ment, of  the  municipality  issuing  the  same. 
If  the  act  of  Congress  of  March  4,  1808,  was 
not  in  existence,  we  cannot  see  where  this 
act  of  tlie  Legislature  of  1807  could  be  made 
to  apply  to  the  matter  under  consideration 
here.  This  act  in  no  way  authorizes  an  elec- 
tion or  the  issuing  of  bonds  for  the  purpose 
of  building  waterworks,  and  by  no  constnic- 
tion  can  it  be  held  to  cover  a  question  of 
tliat  kind.  There  are  other  statutes  bearing 
upon  that  subject,  but  this  one  does  not 
even  refer  to  waterworks  bonds,  or  the  man- 
ner or  method  under  which  they  may  be  Is- 
sued, and  we  cannot  see  by  what  stretch  of 
imagination  this  act  can  be  held  to  have 
any  bearing  upon  the  question  Involved  in 
this  case. 

The  bonds  voted  by  the  city  of  Bridgeport, 
and  about  to  be  issued,  were  authorized,  if  at 
all,  by  the  act  of  Congress  of  March  4,  1808. 
and  from  the  record  in  this  case  it  would 
seem  that  the  parties  were  acquainted  with 
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this  act,  and  all  the  details  of  the  act  Were 
attempted  to  he  compiled  with.  Prior  to 
the  passag^e  of  this  act,  and  t)y  the  act  of 
Congress  of  July  30,  188«,  c.  818,  §  4,  24  Stat. 
171,  municipalities  were  prohibited  from  cre- 
ating an  Indebtedness  In  excess  of  4  per  ceut. 
of  their  assessed  valuation.  This  law  has 
been  considered  by  this  court  in  several 
cases,  but  It  is  unnecessary  to  refer  to  these 
decisions  here.  By  this  new  act  of  1898 
the  old  act  was  amended  so  as  to  permit  and 
authorize  municipal  corporations,  upon  con- 
ditions therein  named,  having  a  bona  fide 
population  of  not  less  than  1000  persons,  to 
construct  waterworks  and  other  improve- 
ments, and  in  this  act  it  is  specifically  pro- 
vided that  the  old  act  of  188U  shall  not  apply 
to  such  municipal  corporations.  The  act  also 
provides  for  some  of  the  details  surrounding 
the  calling  of  an  election.  We  cannot  see 
what  room  there  is  In  this  statute  for  con- 
struction. The  language  is  plain,  the  pur- 
pose is  plain,  and  It  applies  to  all  municipal 
corporations,  within  the  several  territories, 
having  a  population  of  not  less  than  1,000 
persons.  It  is  a  general  act,  and  must  neces- 
sarily use  general  language  in  Its  applica- 
tion to  those  parts  which  are  directory  mere- 
ly. It  supersedes  all  territorial  acts,  if  there 
are  any. 

By  this  act,  the  limitation  theretofore  pla- 
ced on  municipal  corporations  to  create  in- 
debtedness is  abolished,  in  so  far  as  It  ap- 
plies to  municipalities  having  a  population 
of  not  less  than  1,000,  when  issuing  bonds 
for  the  purpose  of  constructing  a  system  of 
waterworks;  so  that  it  Is  immaterial  what 
the  existing  indebtedness  of  the  town  of 
Bridgeport  may  be,  and  it  Is  immaterial  what 
the  form  of  that  indebtedness  may  be;  it 
is  not  to  be  taken  into  consideration  wlien 
issuing  bonds  for  the  purpose  of  enabling 
the  town  to  construct  a  system  of  water- 
works. 

It  is  true  that  Congress,  by  the  organic 
act  of  this  territory,  gave  to  the  I.iegislature 
the  power  to  legislate  on  all  rightful  sub- 
jects, but,  while  doing  so.  Congress  did  not 
relinquish  any  of  its  control  over  the  terri- 
tory or  over  the  legislative  enactments;  and, 
even  though  the  Legislature  may  rightfully 
pass  an  act  limiting  the  power  of  municipal 
corporations  to  create  indebtedness,  in  the 
absence  of  any  act  of  Congress,  still  Con- 
gress may  afterwards  abolish  such  act.  or 
supersede  it  by  one  of  its  own.  Therefore, 
if  chapter  5,  p.  74,  of  the  Session  I.iaws  of 
1897,  could  never  have  had  any  application 
to  the  question  under  consideration,  the  con- 
gressional act  of  1898  would  supersiede  it. 

The  remaining  contention  Is  that  the  act 
of  Congress  of  March  4,  1898,  provides  for  a 
Bctiool  census  to  be  taken  to  determine  the 
population  of  the  town,  and  that  this  census 
must  be  taken  before  an  election  can  be 


held  or  bonds  Issued;  that  this  provision  of 
the  law  must  be  strictly  complied  with;  that 
the  population  cannot  be  determined  in  any 
other  way  than  by  a  school  census.  We 
think  this  provision  is  directory  mer^y.  The 
important  question  In  this  connection  to  be 
determined  is  the  bona  fide  population  of  the 
town.  It  Is  true  that  the  census  spoken  of 
is  the  school  census,  and,  if  we  are  to  con- 
strue this  portion  of  the  statute  as  strictly 
as  counsel  for  plaintiff  contend  for,  no  elec- 
tion could  be  held  or  bonds  Issued  by  any 
town  or  city  that  did  not  In  Itself  constitute 
a  school  district,  as  there  is  no  provirion  for 
any  school  census  to  be  taken  separately  for 
any  town  or  city,  where  the  territory  em- 
braced in  the  school  district  extends  beyond 
the  town  or  city  limits.  It  can  hardly  be 
presumed  that  Congress  intended,  by  provid- 
ing this  method  for  taking  the  census,  to 
make  a  distinction  between  those  towns 
which  constitute  a  separate  school  district 
from  those  w^hich  embrace  outside  territory. 
There  would  seem  to  be  no  reason  for  such 
a  distinction,  and,  if  any  was  intended,  the 
provision  for  it  could  readily  have  been  made. 
Upon  this  question  the  trial  judge  found  that 
the  steps  taken  to  authorise  the  Issuance  of 
such  Iwnds  by  the  town  of  Bridg^HKt  had 
been  taken  In  substantial  compliance  with 
the  act  of  Congress  of  March  4,  1898.  The 
petition  admits  that  a  census  was  taken  of 
School  District  No.  3,  which  embraced  the 
town  of  Bridgeport  and  other  outside  terri- 
tory. It  may  be  tliat  this  census  was  so 
taken  as  to  enable  the  defendants  to  deter- 
mine the  population  of  the  town,  separate 
and  apart  from  the  entire  school  district; 
and,  if  this  was  done,  it  certainly  would  be 
a  substantial  compliance  of  the  kiw  in  that 
particular.  Again,  the  agreed  stipulation  ad- 
mits that  there  had  been  an  assessor's  cen- 
sus taken  in  March,  1!M2,  which  gave  the 
town  of  Bridgeport  a  population  of  1,289. 
This  would  certainly  be  some  evidence  bear- 
ing upon  the  question  of  population.  The 
record  contains  no  evidence  other  than  the 
stipulation  of  facts  agreed  to,  and  nowhere 
states  tltat  this  stipulation  contains  all  the 
facts  agreed  upon,  or  that  there  was  not  other 
evidence  introduced;  so  that,  under  the  well- 
settled  practice,  this  record  does  not  present 
this  question  for  review,  as  it  is  a  question 
arising  upon  the  evidence,  and  the  record 
does  not  show  affirmatively  that  it  contains 
all  the  evidence  introduced  at  the  trial. 
Wade  V.  Gould,  8  Okl.  690,  59  Pac.  11;  Board 
of  County  Commissioners  v.  Wright,  8  OkL 
190,  57  Pac.  203. 

No  error  appearing  in  the  record,  the  or- 
der of  the  trial  judge  dissolving  the  injunc- 
tion is  affirmed.  All  of  the  Justices  concur- 
ring, except  GIU.BTTE,  J.,  who  tried  the 
case  below,  not  sitting,  and  BURFORD,  C. 
J.,  absent. 
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WASHBURN  T.  GATES. 
(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

REPLEVIN— SALE  OF  PERSONAL  PROPERTY— 
CHANGE  OF  POSSESSION— CREDITORS. 
1.  The  transfer  of  a  lot  of  rn^lroad  Rorapers, 
at  the  time  in  the  possession  of  the  grantor,  if 
not  accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  change  of 
poKseiisiou.  is  couclusivel.v  presumed  to  be  fraud- 
ulent and  void,  against  those  who  are  his  cred- 
itors, while  he  remains  in  possession,  and  this 
is  true,  even  though  the  grantee  takes  and  files 
a  bill  of  sale  therefor;  and  a  grantee,  under 
such  circumstances,  is  not  entitled  in  a  replevin 
action  to  recover  against  the  sheriff,  who  holds 
the  property  under  a  valid  attachment  issued  at 
the  suit  of  one  of  the  creditors  of  the  grantor. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Woods  County; 
before  Justice  Pancoast. 

Action  by  Henry  Washburn  against  D.  C. 
Dates.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Afflnned. 

Moore  &  Moore,  for  appellant.  H,  A. 
Noah,  for  appellee. 

BVRWELL,  J.  George  Wilson  was  the 
owner  of  a  lot  of  railroad  scrapers,  all  of 
which  were  In  his  possession,  and  were  be- 
ing used  by  blm  In  grading  for  the  Rock  Is- 
land Railroad  Company.  While  they  were 
thus  In  use,  Wilson,  on  May  14,  1901,  sold 
tliem  to  Heury  Washburn  for  $605,  in  pay- 
ment of  money  which  he  had  borrowed  from 
him.  Wilson  had  prior  to  this  date  taken  a 
contract  for  some  grading  on  the  Choctaw 
Railroad,  and,  at  the  time  the  scrapers  were 
sold  to  Washburn,  It  was  agreed  that  Wilson 
and  Washburn  should  be  partners  in  that 
contract,  or.  If  Washburn  should  determine 
that  he  did  not  wish  to  become  a  partner 
with  Wilson,  then  he  was  to  work  by  the 
day  for  him,  and  these  scrapers  were  to  be 
used  in  doing  this  work.  Washburn,  how- 
ever, concluded  to  go  In  with  Wilson,  and 
somewhere  from  May  14  to  June  5,  1901,  he 
liad  what  is  known  as  the  "slip  scrapers" 
(12  In  number)  taken  over  to  the  Choctaw 
Railroad  Job.  and  he  took  charge  of  the  work 
there,  while  Wilson  retained  the  possession 
of  the  10  "wheel  scrapers,"  and  completed 
the  Job  on  the  Rock  Island,  which  took  him 
about  two  weeks.  Tlie  wheel  scrapers  were 
then  taken  over  and  used  on  the  (^octaw 
work;  Wilson  and  Washburn  directing  the 
same,  and.  as  partners,  using  the  scrapers. 
Outride  of  two  or  three  hands,  who  were 
working  for  them,  so  far  as  the  record  dis- 
closes, there  were  no  persons  who  knew  of 
the  sale.  Put  Washburn  had  taken  and  filed 
In  the  ofllce  of  the  register  of  deeds  of  the 
county  a  bill  of  sale.  When  the  contract 
was  completed  on  the  Choctaw,  the  scrapers 
were  taken  by  the  hands,  under  the  direction 
of  Washburn,  and  left  w^lth  a  farmer.  There 
never  was  a  time  from  the  date  of  the  sale 
until  they  were  left  with  the  farmer  when 

«  1.  See  Fraudulent  Conveyances,  vol.  H,  Cent. 
DlS.  tt  43»,  440. 


Wilson  did  not,  from  all  outward  appear- 
ances, have  the  control  of  the  scrapers  as 
fully  as  before.  After  the  scrapers  were  left 
with  the  farmer,  the  defendant,  who  was  at 
the  time  the  sheriff  of  the  county,  levied  an 
attachment  on  them  in  an  action  of  Stroud 
&  Aldrlch  against  George  Wilson.  Wash- 
burn replevied,  and  on  the  trial  It  was  ad- 
mitted that  the  claim  was  Just,  and  that  the 
plaintiffs  in  the  attachment  suit  were  cred- 
itors of  Wilson.  In  fact,  the  only  question 
presented  by  the  record  is  as  to  whether 
there  was  such  a  change  of  possession  at  the 
time  of  the  sale  as  would  take  the  transac- 
tion out  of  the  statute  of  frauds.  The  trial 
court  held  against  Washburn,  and  he  ap- 
Tpea]B  to  this  court. 

The  Judgment  is  correct.  While  It  may  be 
true  that  Washburn  exercised  acts  of  owner- 
ship over  the  scrapers,  it  was  in  conjunction 
with  Wilson,  and  these  acts,  when  consid- 
ered In  the  light  of  all  the  apparent  facts, 
were  not  such  as  would  inform  outside  par- 
ties of  the  sale;  nor  was  the  filing  of  the  bill 
of  sale  with  the  register  of  deeds  of  Itself 
sufficient.  In  the  absence  of  acts  of  open  pos- 
session, other  than  those  herein  stated. 

Judgment  affirmed  at  the  cost  of  appellant 
All  of  the  Justices  concurring,  except  PAN- 
COAST,  J.,  who  tried  the  case  below,  not 
sitting,  and  BURFORD,  C.  J.,  absent 


WAKEFIELD  ▼.   DYER. 

(Supreme  Court  of  Oklahoma.    March  4,  1004.) 

CROPS— PERSONAL    PROPERTY— SKVBRANCH!— 
RULE. 

1.  Crops  which  are  mature  and  have  been 
severed  from  the  soil  are  personal  property  for 
all  purposes.  Where  a  person  rents  nn  Indian 
allotment  through  the  proper  authorities,  and 
is  by  these  authorities  placed  in  possession  of 
the  same,  and,  while  so  in  possession,  by  his 
annual  labor  and  cultivation  plants,  cares  for, 
harvests,  and  severs  from  the  soil  a  crop,  be 
is  the  owner  of  said  crop,  as  against  another 
claiming  the  same  by  virtue  of  what  he  main- 
tains to  he  a  prior  valid  lease  to  the  same 
land  for  the  same  period,  issued  to  him  by  the 
same  authorities. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian  Coun- 
ty; before  Justice  Irwin. 

Action  by  John  Wakefield  against  J.  P. 
Dyer.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Tills  Is  an  action  of  replevin.  In  which  the 
plaintiff  seeks  to  recover  a  crop  of  wheat, 
and  oats  alleged  to  be  of  the  value  of  $1,020. 
The  land  on  which  the  wheat  and  oats  lu 
controversy  in  this  case  grew  was  an  Indian 
allotment,  and  the  property  of  an  Indian 
named  Bear  Robe.  John  O.  Dyer  leased  this 
land  in  May,  1897,  from  Bear  Robe,  through 
the  Indian  agent  at  Darlington,  Okl.,  for  a 
period  of  three  years,  beginning  July  1, 1897, 
and  ending  June  30,  1900.  There  were  no 
buildings  on  the  land,  and  no  one  lived  on  it, 
but  Dyer  cultivated  it  himself  untU  188t). 
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when  he  moved  to  El  Reno.  In  September, 
1809,  the  plaintiff,  Wakefield,  wanted  to  get 
land  to  cultivate,  went  to  the  Indian  agent 
at  Darlington,  and  asked  about  Indian  lands. 
He  was  informed  that  this  allotment,  belong- 
ing to  Bear  Robe,  was  vacant  and  for  rent. 
Wakefield  leased  It,  and  afterwards  Wake- 
field's lease  was  approved  by  the  Secretary 
of  the  Interior;  and  the  Indian  agent  direct- 
ed the  farmer,  Jesse  Wither,  to  place  Mr. 
Wakefield  in  possession  of  the  same,  and  be 
did  so,  by  going  on  the  land  and  removing 
therefrom  one  J.  F.  Dyer,  the  father  of  said 
.Tohn  C.  Dyer,  and  placing  the  plaintiff,  Mr. 
Wakefield,  In  possession.  The  Dyers  had 
broken  out  about  100  acres  of  the  land,  and, 
when  J.  P.  Dyer  was  removed  from  the 
premises  by  the  Indian  fanner,  Jesse  Wither, 
he  was  planting  fall  wheat,  and  had  about 
20  acres  already  In.  Mr.  Wakefield,  being 
placed  In  possession,  put  out  about  100  acres 
of  fall  wheat  during  the  month  of  October, 
1899,  and  he  remained  In  possession  of  the 
land  continually,  and  In  June,  1900,  he  har- 
vested the  crop  of  wheat  and  oats  which  he 
had  sown  on  tlie  place.  About  a  month  aft- 
er the  wheat  and  oats  had  been  harvested, 
and  while  it  was  yet  In  the  shock  on  the 
land,  and  at  a  time  when  the  lease  made  by 
John  C.  Dyer  had  fully  expired,  J.  P.  Dyer, 
assisted  by  a  number  of  armed  men,  with 
teams,  went  upon  the  land  and  removed 
therefrom  all  of  the  wheat  in  the  shock,  car- 
ried it  away,  placed  it  on  his  own  land,  and 
appropriated  it  to  hfs  own  use.  Wakefield 
then  brought  this  action  of  replevin  to  re- 
cover the  said  wheat.  J.  F.  Dyer,  the  de- 
fendant in  the  case,  gave  a  redelivery  bond 
and  retained  the  wheat  The  case  was  tried 
in  April,  1901.  When  the  evidence  was  all 
in,  the  court  directed  a  verdict  for  the  de- 
fendant, which  was  accordingly  returned  by 
the  Jury,  and  Judgment  was  rendered  aguinst 
the  plaintiff,  Wakefield,  for  (tosts.  From 
this  Judgment  he  appealed,  and  brings  the 
case  to  this  court  for  review. 

Marsh  &  Wallace,  for  plaintiff  in  error.  J. 
J.  Carney,  for  defendant  in  error. 

GIIXETTE,  J.  (after  stating  the  facts). 
The  lease  of  John  O.  Dyor  was  canceled  by 
order  of  the  Indian  agent  at  tiie  time  the 
Wakefield  lease  was  executed,  but  tiie  record 
discloses  tliat  both  plaintiff  and  defendant 
agreed  at  tlie  trial  that  the  iKJwer  to  cancel 
the  lease  was  not  vested  in  the  Indian  agent, 
and  that  this  order  of  cancellation  was  a 
nullity. 

It  Is  contended  by  the  plaintiff,  Wakefield, 
that  J.  P.  Dyer,  whom  the  farmer,  Jesse 
Wither,  removed  from  the  place  when  he  put 
the  plaintiff,  Wakefield,  in  possession,  was  a 
mere  trespasser  thereon,  and  had  no  legal 
rights  there,  either  under  his  son,  John  C. 
Dyer,  or  any  one  else.  Some  jH-oof  tending 
to  support  this  contention  was  offered  by  the 
plaintiff  and  rejected  by  the  court,  and  of 


this  ruling,  among  others,  the  plaintiff, 
Wakefield,  complains,  and  predicates  error. 
We  pass  these  matters  by,  however,  and 
come  to  the  pivotal  point  In  this  case:  Was 
the  plaintiff,  Mr.  Wakefield,  or  the  defend- 
ant, Mr.  Dj'er,  the  owner  of  the  wheat  in- 
volved in  this  action?  Both  of  these  parties 
claimed  the  wlieat  under  and  by  virtue  of 
the  leases  which  the  Indian  agent  issued  to 
them;  J.  F.  Dyer  claiming,  of  course,  under 
the  lease  issued  to  his  son,  John  C.  Dyer. 

That  the  crop  was  grown  on  the  Bear 
Robe  land;  that  it  was  mature;  that  it  bad 
been  severed  from  the  soil;  that  it  was  clear- 
ly personal  property;  that  all  but  20  acres  of 
It  had  been  planted  by  Mr.  Wakefield;  that 
all  of  It  had  been  cared  for  and  harvested 
by  him;  that  when  Dyer,  with  his  armed 
force,  entered  upon  the  land  and  carried 
away  the  crop,  it  was  then  cut  and  in  the 
shock,  and  had  been  for  nearly  a  month — 
are  questions  about  which  there  is  no  dis- 
pute. Under  these  circumstances,  It  seems 
clear  to  us  that  the  wheat  was  the  property 
of  the  plaintiff,  Wakefield,  and  that  the  trial 
court  erred  in  directing  a  verdict  for  the  de- 
fendant, Dyer.  We  think  It  can  be  fairly 
said,  from  the  record  as  it  comes  to  this 
court,  that,  whatever  their  legal  rights  may 
have  been,  both  parties,  Wakefield  and  Dyer, 
honestly  claimed  and  believed  that  they 
were  each  entitled  to  the  wheat.  But  even 
tiiough  the  plaintiff,  Wakefield,  Is  regarded 
as  not  having  derived  any  rights  whatever 
from  his  lease,  which  he  secured  from  tlie 
Indian  agent,  yet  we  think,  under  the  facts 
in  the  case,  that  the  wheat  in  question  was 
the  property  of  Mr.  Wakefield;  and,  what- 
ever Mr.  Dyer's  legal  rights  in  the  prenilsosi 
may  have  been.  It  was  not  to  take  from  Mr. 
Wakefield,  by  armed  force  or  otherwise,  the 
wheat  itself,  which  Mr.  Wakefield  had  plant- 
ed, cared  for,  and,  in  han'esting,  had  severed 
from  the  land  while  he  was  in  adverse  pos- 
session thereof. 

Cases  closely  resembling  the  one  at  bar 
have  been  before  this  cotirt.  involving  tlie 
rights  of  contestoi's  and  contestees  In  the 
crops  raised  on  the  land  while  the  contest 
was  yet  pending  and  un(leternilne<l.  Tliese 
cases  have  settitnl  tlie  law  in  this  territory, 
Iwth  as  to  growing  and  Immature  crops,  as 
well  as  those  mature  and  which  have  been 
severed  from  the  soil.  Involved  in  the  con- 
test. Pliilllps  V.  Keysaw,  7  Okl.  «74,  50  Pac. 
(!fC.;  KIrtley  v.  Dykes,  10  Okl.  10,  02  Pac. 
8f)S.  In  the  case  of  Phillips  v.  Keysaw,  su- 
pra, Keysaw  entered  a  piece  of  government 
land  on  the  Kith  of  September,  1S03,  and 
claiuKHl  the  same  as  a  homesteader.  Octo- 
ber 1.%  1893,  the  plaintiff  in  error,  Phillips, 
contested  his  entry  for  prior  settlement. 
Tlie  local  land  oflBce  decided  in  favor  of  Key- 
saw.  On  appeal  the  Commissioner  of  the 
General  Land  Office  afllrined  the  decision, 
but  on  appeal  further  the  Secretary  of  the 
Interior  reversed  the  decision  of  the  com- 
missioner   and    the    local   land  office,   and 
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awarded  tbe  land  to  PbiUips.  Pending  the 
contest,  Phillips  bad  possession  of  tbe  nortb 
no  acres  of  tbe  land,  and  Keysaw  bad  pos- 
session of  tbe  south  70  acres  thereof.  The 
land  was  entered,  as  before  stated.  In  Sep- 
tember, 1893.  Tbe  contest  was  pending  al- 
most four  years;  the  final  decLsion,  In  favor 
of  Phillips,  not  being  handed  down  by  tbe 
Secretary  of  the  Interior  until  March,  1888. 
Keysaw  planted  a  crop  of  wheat,  or  had  it 
planted,  In  the  fall  of  1897,  which,  of  course, 
was  growing  and  immature  when  the  con- 
test was  finally  decided  against  blm.  In  the 
following  March.  He  wos  not,  however, 
evicted,  but  remained  In  possession  of  the  70 
acres  until  the  crop  of  wheat  had  matured, 
and  had  been  severed  from  the  realty  by 
bim.  Phillips  claimed  this  wheat  because  in 
March,  1808,  while  the  wheat  was  yet  grow- 
ing and  immature,  tbe  contest  was  decided 
in  bis  favor;  and  he  claimed  that  be  thereby 
became  and  was  the  owner  of  the  land,  and 
tbe  growing  and  immature  crops,  and  that 
Keysaw  was  from  this  time  on,  if  not  from 
the  beginning  of  the  contest,  in  189.S,  a  mere 
trespasser  on  the  laud.  Phillips  brought  an 
action  to  enjoin  Keysaw  from  interfering 
with  his  exclusive  possession  of  the  70  acres 
of  land,  and  the  00  acres  of  wheat  grown 
thereon.  This  action  was  brought  on  June 
IC,  1808.  On  June  20,  1898,  Keysaw  began 
cutting  the  wheat,  but  no  application  for  a 
temporary  injunction  was  presented  or  order 
of  injunction  issued  until  Jnue  27,  1808,  at 
which  time  tbe  said  wheat  had  all  been  cut, 
and  was  in  the  shock  on  the  land.  In  a 
well-considered  opinion  by  Justice  Tarsuey, 
It  was  said:  "The  simple  question  Involved 
in  this  case  is,  who  was  the  owner  of  the 
wheat  in  question  when  the  temporary  order 
of  injunction  was  granted?  The  fact  that 
the  defendant,  Keysaw,  was,  at  the  time  of 
the  issuing  of  the  injunction,  liable  to  Phil- 
lips, or  might  thereafter  become  liable,  for 
the  mesne  profits  of  the  land  withheld  by 
bim  from  tbe  possession  of  Phillips  during 
tbe  pendency  of  tbe  contest  proceedings,  or 
for  any  other  debt,  would  not  give  jurisdic- 
tion to  the  court  or  Judge  by  injunction  to 
prevent  bim  from  selling  or  disposing  of  tbe 
same,  unless  Phillips  was  tbe  owner  of  said 
wheat,  or  bad  some  legal  property  interest 
therein.  Growing  crops  produced  by  annual 
labor  and  cultivation  are  for  some  purposes 
a  part  of  the  real  estate  to  which  they  are 
attached,  and  until  there  has  been  a  sev- 
erance of  them  from  the  land,  actual  or  con- 
structive, they  follow  the  title  thereto.  For 
other  purposes  they  are  regarded  as  person- 
alty, and  do  not  pass  with  tbe  land,  but  go 
to  the  planter.  Crops,  after  maturity,  and 
severance  from  the  soil,  are  for  all  purposes 
personal  property.  Where  there  has  been  a 
recovery  of  the  possession  of  tbe  land  held 
adversely,  the  successful  plaintiCF  Is  entitled 
to  the  growing  crops,  as  against  the  evicted 
defendant,  who  planted  them;  but,  until  said 
adverse  possession  has  been  determined  by 


ouster,  the  party  so  adversely  holding  Is 
the  owner  and  entitled  to  tbe  crops  produced 
by  his  annual  labor  and  cultivation,  which 
were  harvested  before  such  ouster."  From 
March,  1898,  the  time  the  final  decision  of 
the  Secretary  of  the  Interior  was  received, 
Keysaw  was  a  naked  trespasser  on  the  land. 
If  be  had  been  evicted  at  any  time  before 
the  wheat  was  cut,  it  would  have  gone  to 
Phillips.  He  was  not  evicted,  however,  but 
remained  in  possession  and  harvested  the 
crop.  The  crop,  under  such  circumstances, 
is  held  in  this  opluiou  to  have  been  tbe  prop- 
erty of  Keysaw.  In  the  case  at  bar,  Wake- 
field continued  In  possession  of  the  land  from 
tbe  time  the  Indian  farmer,  Jesse  Withers, 
put  bim  in  possession  of  the  same,  and  dur- 
ing that  time  he  planted,  cared  for,  and  har- 
vested the  crop,  and  was  therefore  clearly 
the  owner  of  It.  Justice  Tarsuey,  In  tbe 
opinion  In  tbe  Pblllips-Keysaw  Case,  above 
cited,  also  says,  citing  ample  authority: 
"Numerous  well-considered  cases,  and,  as  we 
think,  perhaps  tbe  weight  of  authorities, 
bold  that  where  a  crop  is  sown  by  a  tres- 
passer, and  is  by  him  cultivated  and  severed. 
It  becomes  the  personal  property  of  the  tres- 
passer, even  as  against  the  owner  of  the 
land.  •  •  •  But  It  Is  unnecessary,  nor 
would  It  be  proper,  for  us  to  pass  upon  this 
proposition,  as  It  is  not  Involved  In  tliis  case. 
We  only  cite  these  authorities  to  show  that 
respectable  courts  bold  that  not  only  persons 
holding  adversely,  but  even  trespassers,  who 
plant  and  cultivate  annual  crops,  and  sever 
them  from  tbe  soli  before  their  possession 
Is  tcnnlnated,  are  the  owners  of  such  crops." 
We  think  that  Mr.  Wakefield  can  be  fairly 
said  In  this  case  to  have  been  holding  ad- 
versely, and  it  is  not  necessary,  therefore, 
for  us  to  declare  the  law  to  be  In  accord  with 
the  above  quotation  from  Justice  Tarsney's 
opinion,  but  our  further  investigation  in  this 
case  leads  us  to  indorse  again  the  observa- 
tions made  by  blm  in  this  connection. 

If  tbe  plaintiff,  Wakefield,  acquired  no 
rights  under  bis  lease  from  tbe  Indian  agent, 
it  may  be  that  the  defendant,  Dyer,  might 
properly  have  maintained  an  action  against 
him  for  tbe  value  of  the  use  and  occupation 
of  the  land,  under  section  2638,  St.  1893,  and. 
If  the  groimds  for  an  attachment  existed, 
he  might  have  attached  Wakefield's  wheat 
for  the  debt  due  blm;  but  we  are  clear  that 
Dyer  did  not  own  the  wheat,  and  his  enter- 
ing on  the  land  with  an  armed  force  and 
carrying  It  away  was  without  a  semblance 
of  legal  authority  and  entirely  unwarranted. 
J.  F.  Dyer  was  probably  a  trespasser  on  the 
land  ab  initio,  as  J.  C.  Dyer  had  no  authori- 
ty under  his  lease  to  sublet  the  land  to  him, 
or  maintain  him  in  possession  or  control  of 
the  same,  to  tbe  extent  of  acquiring  title  to 
growing  crops;  and,  as  the  lease  of  J.  C. 
Dyer  had  wholly  expired  at  the  time  the 
wheat  and  oats  were  taken  from  the  land 
and  from  the  possession  of  Wakefield,  It  Is 
bard  to  find  any  legal  Justification  for  tbe 


Digitized  by 


Google 


154 


7«  PACIPIO  REPORTER. 


(Okl. 


act  of  defendant  in  forcibly  removing  tlie 
same. 

It  was  shown  in  evidence  that  In  Novem- 
ber, 1899,  and  shortly  after  Wakefield  had 
finished  sowing  the  wheat  on  the  land,  J.  OL 
Dyer  Instituted  an  action  of  forcible  entry 
and  detainer  against  Wakefield  in  the  pro- 
bate court  of  Canadian  county,  and  secured 
a  Judgment  of  ouster.  The  defendant  intro- 
duced this  Judgment  in  evidence,  but  the  ex- 
ecution or  writ  of  ouster  was  not  introduced; 
and  Mr.  Wakefield  stoutly  denied,  while  on 
the  stand,  that  he  had  ever  been  ousted  after 
taking  possession  of  the  land.  If  there  was 
any  effort  to  carry  this  Judgment  Into  efTect, 
It  was  a  very  meager  one,  and  Wakefield 
seems  to  have  remained  in  possession  contin- 
uously from  the  time  the  Indian  farmer,  Jes- 
se Withers,  placed  him  in  possession,  until 
the  crop  was  harvested  and  severed  from 
the  soil.  If  such  Judgment  was  of  any  avail 
whatever  in  this  case,  it  did  not  affect  or 
tend  to  vest  in  J.  P.  Dyer  any  title  to  the 
crop  grown  by  Wakefield  on  the  premises- 
much  less,  to  authorize  him  to  make  a  forci- 
ble entry  of  the  premises  after  J.  C.  Dyer's 
lease  had  fully  expired,  and  forcibly  remove 
therefrom  the  severed  crops.  We  think,  aa 
the  record  comes  to  this  court,  that  the  pro- 
ceedings bad  before  the  probate  court  could 
not  and  did  not  affect  substantially  the  legal 
standing  or  rights  of  either  party. 

Entertaining  the  views  we  do,  we  think 
the  trial  court  erred  in  directing  a  verdict 
for  the  defendant,  and  for  this  error  the 
Judgment  of  the  court  below  is  reversed,  and 
the  case  is  remanded  for  a  new  trial.  All 
the  .Justices  concurring,  except  IRWIN.  J., 
who  presided  in  the  court  below,  not  sitting, 
and  BURFORD,  C.  J.,  absent 


JONES  V.  SEA  WELL. 
(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

FORCIBLE  ENTRY  AND   DETAINER— WHEN   LIES — 
TITLE   NOT  LITIOATED. 

1.  Questions  of  title  to  land  cannot  be  broUKht 
into  and  litigated  in  an  action  of  forcible  entry 
and  detainer. 

2.  An  action  of  forcible  entry  and  detainer 
will  not  lie  where  questions  of  title  only  are 
involved. 

3.  If,  in  order  to  determine  the  right  of  posses- 
sion, the  court  must  determine  which  party  has 
the  paramount  legal  or  equitable  title,  then  the 
rights  of  the  parties  cannot  be  determined  in 
an  action  of  forcible  entry  and  detainer. 

4.  Where  J.  and  S.  each  make  application  to 
the  school  land  board  to  lease  the  same  quarter 
section  of  school  land,  J.'s  bid  being  the  higher 
of  the  two.  but  is  by  the  board  rejected,  and 
the  bid  of  S.  accepted,  and  notice  is  sent  by  the 
board  to  S.  that  his  bid  is  accepted,  and  that 
he  is  entitled  to  go  upon  the  land  and  improve 
the  same,  and  8.,  upon  receiving  such  notice 
from  the  board,  moves  upon  the  land  and  con- 
structs tents,  slieds,  wells,  and  corrals  thereon 
for  his  stock,  and  thereafter  it  is  determined 
by  the  secretary  of  the  board  that  the  accept- 


^  1.  See  Forcible  Entry  and  Detainer,  vol.  23,  Cent. 
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ance  of  the  bid  of  S.  and  the  rejection  of  the 
bid  of  J.  was  an  error,  and  S.  is  notified  of  that 
fact  by  the  secretary  of  the  l>oard.  and  a  lease 
is  executed  to  J.,  and  the  school  land  board 
does  not  return  the  deposit  of  $307  required 
from  S.,  and  without  any  further  attempt  to 
cancel  the  contract  of  the  school  land  board  with 
S.,  and  without  any  adjudication  or  judicial  de- 
termination of  the  interests  of  the  parties,  J. 
proceeds  to  give  notice  to  S.  to  quit  the  prem- 
ises, and  brings  an  action  in  forcible  entry  and 
detainer  to  dispossess  him  therefrom,  held,  that 
in  such  case  au  action  of  forcible  entry  and  de- 
tainer will  not  lie. 
(Syllabus  by  the  Court.) 

EhTor  from  District  Court,  Kiowa  County ; 
before  Justice  Gillette. 

Action  by  Elmer  Jones  against  James  M. 
Seawell.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

J.  C.  Robberts,  Atty.  Gen.,  for  plaintiff  in 
error.  Shepherd  &  McGulre,  for  defendant 
in  error. 

PANCOA8T,  J.  This  was  an  action  of 
forcible  entry  and  detainer,  brought  by  the 
plaintiff  in  error  against  the  defendant  in  er- 
ror in  the  Justice's  court,  to  recover  posses- 
sion of  the  northeast  quarter  of  section  IG. 
in  township  6  north,  of  range  18  west  of 
the  Indian  meridian,  in  Kiowa  county,  Okl. 
The  case  was  tried  before  a  Justice  of  the 
peace,  and  resulted  in  a  Judgment  for  tbe 
defendant,  from  which  Judgment  the  plain- 
tiff appealed  to  the  district  court  of  Kiowa 
county.  There  the  action  was  tried  upon  an 
agreed  statement  of  facts,  which,  briefly 
stated,  are  as  follows:  Both  parties  made 
application  to  the  school  land  board  to  lease 
tbe  land,  Jones  bidding  $362..'')0,  at  the  same 
time  deiM>siting  $212.50  with  tbe  secretary 
of  the  board.  Seawell  bid  $307,  and  depos- 
ited with  the  secretary  of  the  board  $157. 
Both  applications  were  in  due  form,  and 
within  time.  On  the  13th  of  December,  1901. 
Jones  received  notice  from  the  school  land 
board  that  his  bid  had  been  rejected,  and 
his  money  was  returned.  On  the  same  day 
Seawell  received  notice  from  the  same 
source  that  he  bad  been  awarded  the  land 
for  the  term  of  three  years  from  the  1st 
day  of  January,  1902,  and  that  he  was  au- 
thorized to  enter  upon  the  land  immediate- 
ly, and  to  use  and  occupy  the  same.  In  pur- 
suance of  this  notice,  he  did  enter  upon  the 
land,  and  proceeded  to  occupy  it.  At  the 
time  of  his  entry  the  land  was  iinlmprovc<l 
and  unoccupied.  From  the  time  that  Sea- 
well commenced  to  occupy  the  land  he  com- 
menced to  improve  it,  and  at  the  time  jws- 
session  was  demanded  by  Jones  he  was  occu- 
pying the  land  with  his  stock,  two  tents, 
several  cow  sheds,  one  well  completed  ami 
another  partially  conipletetl,  and  corrals  for 
his  stock,  .\fter  the  plaintiff  had  recelve<l 
the  notice  that  his  bid  had  been  rejected.  In 
a  conversation  with  tlie  defendant  he  learn- 
ed that  his  bid  was  greater  than  that  of  the 
defendant,  and  he  thereupon  started  an  in- 
vestigation to  see  why  his  bid  bad  been  re- 
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Jected  and  a  lower  bid  accepted.  He  learn- 
ed from  a  statement  of  the  secretary  of  the 
school  land  board  that  the  rejection  of  his 
bid  was  an  error,  and  the  secretary  thereup- 
on proceeded  to  notify  the  defendant  In  error 
that  the  acceptance  of  bis  bid  was  an  error, 
and,  so  far  as  he  could  do  by  bis  act,  cancel- 
ed the  contract.  He  executed  n  lease  of  the 
laud  to  the  plaintiff  in  error.  Upon  receiv- 
ing notice  that  he  was  awarded  the  lease, 
plaintiff  went  to  the  land,  and  demanded 
possession  from  the  defendant,  which  was 
refused.  Being  refused,  plaintiff  caused 
written  notice  to  quit  to  be  given  defendant, 
oouformably  to  the  statute  in  such  cases, 
and  thereafter  at  the  proper  time  commen- 
ced this  action  of  forcible  entry  and  detain- 
er, the  allegations  of  the  complaint  being 
that  the  defendant  unlawfully  entered  into 
the  possession  and  unlawfully  by  force  holds 
the  same.  The  facts,  the  substance  of 
wbtcb  are  herein  detailed,  were  agreed  upon 
and  submitted  to  the  trial  court,  upon  the 
consideration  of  which  the  court  found  that 
tbe  Justice  of  the  peace  had  no  jurisdiction 
to  bear  and  determine  this  cause,  and,  the 
jurisdiction  of  tbe  district  court  being  ap- 
pellate only,  that  it  had  no  Jurisdiction,  and 
dismissed  tbe  case  for  want  of  Jurisdiction. 
Tbe  value  of  the  improvements  made  by 
the  defendant  in  error  are  not  disclosed  in 
the  record.  That  fact,  however,  need  not 
necessarily  be  shown  in  order  to  determine 
tbe  case  here.  The  question  Is  presented, 
will  an  action  of  forcible  entry  and  detainer 
or  forcible  detainer  lie  upon  a  statement  of 
facts  such  as  is  shown  in  this  case?  It  must 
lie  conceded  that  there  was  no  forcible  entry. 
Tbe  case  is  one  of  forcible  detainer  only. 
However,  this  does  not  change  the  rule  or 
the  law  governing  tbe  case,  as  the  two  are 
governed  by  the  same  rule  of  law  and  prac- 
tice. It  is  argued  by  the  plaintiff  in  error 
that  questions  of  title  to  land  cannot  be 
brought  into  an  action  of  forcible  entry  and 
detainer.  This  court  has  repeatedly  so  held. 
Yet,  while  this  Is  true  as  a  proposition  of 
law,  it  is  equally  as  well  settled  that  the  ac- 
tion of  forcible  detainer  will  not  He  when 
only  questions  of  title  are  involved,  nor  can  a 
court  refuse  to  notice  the  condition  of  title 
In  proper  cases  where  the  title  is  the  basis 
upon  wblcb  tbe  right  of  possession  is  found- 
ed. If,  in  order  to  determine  tbe  right  of 
possession,  the  court  m.ust  determine  which 
party  has  tbe  paramount  legal  or  equitable 
title,  then  the  rights  of  the  parties  cannot 
be  determined  in  an  action  of  forcible  entry 
and  detainer.  In  other  words,  in  sucb  cases 
an  action  of  forcible  entry  and  detainer  will 
not  He,  and  it  follows  that  the  Justice's  court 
has  no  Jurisdiction  to  hear  and  determine 
that  kind  of  an  action,  although  the  pleadings 
are  in  tbe  form  of  an  action  of  forcible  entry 
and  detainer.  In  an  action  for  forcible  en- 
try and  detainer,  or  for  tbe  unlawful  deten- 
tion of  real  property,  only  the  question  of 
possession  can  be  determined.    The  right  of 


possession  must  be  determined  separate  and 
apart  from  the  question  of  who  has  tlie  para- 
mount title.  It  is  true  that  in  some  cases,  in 
order  to  prove  one's  rigbt  of  possession  to 
real  property,  he  must  show  that  he  lias  the 
title  thereto,  and.  In  order  to  do  so,  evidence 
of  title  may  be  introduced;  but  that  is  not 
in  cases  where  there  is  a  conflict  of  title,  or 
where  it  Is  necessary  to  determine  between 
the  parties  who  has  tbe  better  legal  or  equi- 
table title.  Such  evidence  of  title  is  used 
only  for  tbe  purpose  of  showing  tbe  right  of 
possession  as  against  the  opposite  party. 
Here  the  two  parties  were  claiming  their  In- 
terests in  tbe  property  from  the  same  source. 
Tbe  defendant  in  error  had  a  contract  with 
tbe  school  land  board.  He  had  made  appli- 
cation to  lease  the  land.  In  that  application 
he  bad  made  a  bid,  ofiTering  a  sum  of  money. 
The  application  was  in  writing.  His  bid 
was  accepted,  and  he  was  awarded  tbe  land 
by  tbe  board.  He  was  notified  in  writing  of 
that  fact,  and  given  tbe  right  to  go  uiK>n  tbe 
land  and  Improve  tbe  same.  His  applica- 
tion was  for  a  lease  for  three  years.  His. 
money  was  received  and  retained,  and  up 
until  tbe  day  of  tbe  trial  of  tbis  case  in  tbe 
district  court  it  had  never  been  refunded  to. 
blm.  Upon  the  strength  of  that  notice  he 
bad  gone  upon  tbe  land  and  made  considera- 
ble improvements.  He  bad  evidently  ex- 
pended a  considerable  sum  of  money,  and 
without  warning,  without  a  bearing,  without 
any  action  of  the  board  as  a  board,  the  sec- 
retary thereof  took  it  upon  himself  to  annul 
tbe  contract,  execute  a  lease  to  the  plaintiff 
in  error,  and  still  retain  the  money  of  tbe 
defendant  in  error.  If  be  could  do  that  in 
this  way  without  the  defendant  having  any 
right  to  be  beard  or  any  day  in  court,  and 
without  any  Judicial  determination  of  bis 
rights  in  the  premises,  then  the  plaintiff  in 
error  can  maintain  this  suit,  and  tbe  district 
court  as  well  as  the  Justice's  court  bad  juris- 
diction to  hear  and  determine  this  action. 
If  tbe  secretary  of  the  board  could  not  do 
that,  if  be  could  not  set  aside  and  trample 
under  his  feet  the  rights  of  the  defendant  in 
this  way.  If  tbe  defendant  had  a  right  to  be 
beard  in  the  matter,  if  be  had  a  right  to  a 
Judicial  determination  of  bis  contentions, 
then  tbe  plaintiff  in  error  cannot  maintain 
this  action,  and  the  district  court  as  well  as 
the  Justice's  court  bad  no  jurisdiction  to 
hear  and  determine  It. 

In  tbis  case  the  defendant  in  error  was  not 
a  tenant  of  the  plaintiff  in  error,  holding 
over  his  term.  He  was  not  a  purchaser  at 
an  executor's,  administrator's,  or  guardian's 
sale,  or  on  partition;  nor  was  be  a  settler 
or  occupier  of  lands  and  tenements  without 
color  of  title  to  which  tbe  plaintiff  bad  the 
rigbt  of  possession.  It  is  true  that  the  de- 
fendant's title  was  not  that  of  a  lease  exe- 
cuted by  tbe  school  land  board,  but  it  was 
that  of  a  preliminary  contract,  antedating 
that  of  the  plaintiff,  the  conditions  of  which 
bad  been  performed  by  the  defendant,  so  far 
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as  he  wa8  required  to  perform  them;  and  he 
bad  the  ability  and  was  willing  to  perform 
the  remainder— that  is  to  say,  to  execute  the 
notes  which  were  required  of  him,  if  they 
had  not  already  been  executed,  and  to  pay 
them  when  they  matured.  The  notice  was 
a  preliminary  <-ontract  on  the  part  of  the 
school  land  board,  which  preceded  and  which 
was  executed  to  remain  in  force  and  effect 
until,  in  the  usual  course  of  business  of  that 
office,  the  lease  should  be  executed.  This, 
we  think,  was  sufficient  to  be  denominated 
color  of  title  within  the  meaning  of  the  forci- 
ble entry  and  detainer  act. 

But  the  plaintiff  in  error  says  there  was 
no  attempt  in  this  case  to  raise  issue  of  title. 
If  that  be  true,  for  what  purjiose  did  the 
plaintiff  In  error  Introduce  his  lease  and  the 
facts  surrounding  the  making  of  his  lease 
by  the  school  land  board?  For  what  purt>ose 
did  he  show  that  he  had  perfonued  all  of  the 
conditions  ne<'essary  to  the  making  of  the 
lease?  For  what  purpose  did  he  show  that 
the  school  land  l)oard  had  made  an  error  In 
not  accepting  his  bid,  which  was  greater 
tlian  that  of  the  defendant?  For  what  pur- 
I)ose  did  he  lntro<luce  evidence  to  show  that 
the  school  land  Iward  had  attempted  to  re- 
scind Its  contract?  What  was  the  purpose 
of  all  of  this.  If  it  was  not  to  show  his  title; 
tliat  Is,  to  show  the  source  from  which  his 
right  of  possession,  as  he  claimed  It,  sprung? 
Beyond  question  the  only  right  of  possession 
of  the  plaintiff  in  error  was  founded  upon  his 
lease  from  the  school  land  board.  Independ- 
ent of  that  lease,  he  had  no  right  of  posses- 
sion whatever,  and  could  not  take  the  first 
step  toward  making  out  a  case  for  posses- 
sion, now  can  a  court  determine  this  case 
as  between  the  parties  If  it  undertakes  to 
determine  It  witliout  determining  who  has 
the  greater  right,  legal  or  equitable,  under 
their  respective  contracts?  It  Is  Immaterial 
here  whether  the  plaintiff  In  error  ever  had 
actual  possession  of  the  property  or  not.  The 
fact  that  he  did  not  have  does  not  affect  his 
rights  here.  If  he  was  entitled  to  the  same, 
he  could  maintain  an  action  for  the  posses- 
sion to  the  same  extent  that  he  could  do  if 
he  had  previously  had  possession;  so  that  it 
is  unnecessary  to  discuss  that  feature  of  the 
case  which  is  argued  in  the  brief  of  plaintiff 
In  error. 

Kut  It  Is  argued  that,  because  this  court 
has  held  that  one  cannot  draw  the  question 
of  title  Into  an  action  of  forcible  entry  and 
detainer,  therefore,  no  matter  what  the  de- 
fendant's title  may  be,  no  matter  wliat  his 
rights  may  he  thereunder,  yet  they  must  he 
brushed  aside,  and  not  be  considered,  simply 
l)ecause  this  Is  an  action  of  forcible  entry 
and  detainer,  and  yet  at  the  same  time  the 
plaintiff  must  be  heanl,  whose  evidence 
shows  that  his  title  is  derived  from  the  same 
source  as  that  of  the  defendant  In  error,  but 
of  a  date  subsequent  thereto,  and  of  a  date 
at  which  the  defendant  In  error  had  at  least 
a  contract  for  a  lease  which  gave  him  the 


right  to  the  possession,  and  probably  at  a 
time — although  not  disclosed  by  the  record — 
when  be  was  in  the  actual  possession  of  the 
property,  and  had  made  more  or  less  valua- 
ble Improvements  thereon.  There  are  provi- 
sions for  the  trial  of  real  estate  actions,  some 
one  of  which  will  cover  this  case,  and  in 
which  the  court  would  have  the  jurisdiction 
and  right  to  hear  and  determine  all  the  ques- 
tions of  difference  between  these  parties. 
Why  should  not  plaintiff  In  error  proceed 
with  such  an  action.  Instead  of  resorting  to 
an  action  in  which  the  rights  of  the  parties 
cannot  be  determined? 

Again,  it  is  said  that  the  court  h>is  not  at- 
tempted to  pass  upon  any  questions  of  fact, 
but  simply  to  determine  the  case  uimn  the 
theory  that  the  court  had  no  Jurisdiction. 
This  is  true,  and  we  think  the  court  was 
right;  but,  even  if  the  case  had  passed  be- 
yond the  question  of  Jurisdiction  by  the  in- 
troduction of  evidence,  or  the  agreed  state- 
ment of  facts  which  was  taken  as  the  evi- 
dence, and  the  case  was  one  In  which  the 
rights  of  the  parties  could  be  determined 
upon  the  showing  made,  we  think  the  Judg- 
ment should  still  have  been  for  the  defend- 
ant in  error,  for  the  reason  that  until  he  bad 
a  day  in  court,  and  his  contract  between  the 
school  laud  board  and  himself  liad  been 
proiwrly  and  legally  terminated,  he  had  the 
paramount  right  to  the  possession  of  the 
premises  as  between  the  plaintiff  in  error 
and  himself.  The  case  of  Smith  et  al.  t. 
Kirchner,  7  Okl.  160,  .5i  Pac.  439,  sustains 
the  view  we  have  laid  down  in  this  case, 
and,  while  the  case  Is  not  in  ail  respects 
parallel,  the  principles  therein  contained  are 
mostly  the  same  as  those  in  this  case,  and 
the  citations  given  there  are  applicable  to 
the  principles  laid  down  here. 

Having  carefully  examined  all  questions 
raised  by  the  record  In  this  case  and  per- 
ceived no  error  therein,  the  Judgment  of  the 
district  court  is  affirmed.  All  the  Justices 
concurring,  except  GILLETTE,  J.,  who  tried 
the  case  below,  not  sitting. 


REISTER  et  al.  v.  LAND. 
(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

AFFIDAVIT  IN   ATTACHMENT— AMENDMENT— 
SEBVICK    BY    PUBLICATION. 

1.  An  affidavit  in  attachment  which  is  not 
void,  but  merely  defective,  may  be  amended  the 
same  as  any  other  pleading,  process,  or  proceed- 
ing in  the  case. 

2.  An  affidavit  for  publication  service  which 
states  defectively,  but  inferentiaily,  the  things 
re<iuired  by  the  statute,  is  voidable  but  not  void, 
and  the  defect  may  be  cured  by  amendment. 

3.  This  court  wdl  not  reverse  the  decision  of 
the  district  court  on  a  finding  of  fact,  where  the 
evidence  reasonably  tends  to  support  the  finding. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Payne  County; 
before  Justice  John  H.  Burford. 
Action  by  James  L.  Land  against  Conrad 
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Reister  and  Elizabeth  Reister.    Judgment  for 
plaintiff.    Defendants  bring  error.    Affirmed. 

This  case  was  commenced  In  the  district 
court  of  Payne  county.  Old.  T.,  on  tbe  13th 
day  of  January,  1902,  by  the  defendant  in 
error,  against  the  plaintiffs  In  error,  to  re- 
cover damages  in  the  sum  of  $500,  for  a 
breach  of  covenant  in  a  warranty  deed. 
Plaintiffs  in  error  being  nonresidents  of  the 
territory  of  Oklahoma,  service  was  had  upon 
them  by  publication.  Affidavit  for  service  by 
publication  was  filed  with  the  clerk  of  the 
district  court  on  the  same  day  petition  was 
filed,  and  on  the  same  day  defendant  in  er- 
ror filed  affidavit  in  garnishment  On  the 
13th  day  of  January,  1902,  the  clerk  of  the 
district  court  issued  a  signed  publication  no- 
tice to  Conrad  Reister  and  Elizabeth  Reister, 
defendants,  and  on  the  same  day  the  clerk  of 
the  district  court  issued  summons  in  garnish- 
ment to  the  First  National  Bank  of  Stillwa- 
ter, Okl.,  and  on  the  17th  day  of  January, 
1902,  W.  E.  Hodges,  as  cashier  of  said  bank, 
garnishee,  filed  answer,  alleging  that  said 
garnishee  had  in  its  possession  and  under  its 
control  personal  property  belonging  to  Con- 
rad Reister,  as  follows,  to  wit,  cash  in  the 
sum  of  $30.75,  and  one  promissory  note  for 
the  sum  of  $23.45.  On  the  27th  day  of  Feb- 
ruary, 1902,  the  defendants  filed  motion  to 
challenge  the  Jurisdiction  of  the  court.  On 
the  16th  day  of  May,  1902,  plaintiff,  by  leave 
of  court,  filed  amended  affidavit  for  service 
by  publicotlon,  and  on  May  29,  1902,  plaintiff. 
by  leave  of  court,  filed  in  said  cause  amended 
affidavit  in  garnishment.  On  said  29th  day 
of  May,  1902,  the  district  court  overruled  mo- 
tion of  defendants  to  the  jurisdiction  of  the 
court,  and  granted  the  defendants  time  to  an- 
swer. On  May  20,  1903,  answer  was  filed 
by  the  defendant  On  the  same  day  plaintiff 
filed  reply.  Afterwards  this  case  came  on 
for  trial.  A  jury  being  waived  by  both  par- 
ties, the  cause  was  tried  to  the  court  After 
hearing  the  testimony,  the  court  finds  for  the 
plaintiff,  and  renders  judgment  on  said  find- 
ing for  $125.50,  to  which  finding  and  Judg- 
ment the  defendants  except,  and  bring  the 
cause  here  for  review. 

George  P.  Uhl,  for  plaintiffs  In  error. 
Chas.  K.  Bush,  for  defendant  In  error. 

IRWIN,  J.  (after  stating  the  facts).  The 
first  assignment  of  error  is:  "The  court  had 
no  Jurisdiction,  because  the  affidavit  for  gar- 
nishment was  void,  in  that  it  did  not  state 
that  the  amount  claimed  was  over  and  above 
all  offsets."  Plaintiff  in  error  Insists  that 
this  is  a  mandatory  and  jurisdictional  re- 
quirement, and  cannot  be  cured  by  amend- 
ment It  is  also  urged  that  if  the  affidavit  is 
amendable,  it  cannot  be  made  by  an  attorney, 
but  must  be  made  by  the  party.  We  do  not 
think  the  first  position  is  tenable;  we  think 
a  defective  affidavit  in  attachment  is  subject 
to  amendment  the  same  as  any  other  plead- 
ing In  the  case.    In  the  case  of  Baker  Wire 


Co.  v.  Kingman  et  al.  (Kan.)  24  Pac.  476, 
Judge  Valentine,  speaking  for  the  Kansas 
Supreme  Court  holds  that  a  defective  affi- 
davit in  attachment  Is  amendable,  and  cites 
as  authority  for  this  position;  Burton  v.  Rob- 
inson, 5  Kan.  287;  Ferguson  v.  Smith,  10 
Kan.  396;  Wells,  Fargo  &  Co.  v.  Danford, 
28  Kan.  487;  Tracy  v.  Gunn,  29  Kan.  508; 
Bunn  V.  Prltchard,  6  Iowa,  56.  And  our  own 
Supreme  Court  In  the  case  of  Coyle  Mer- 
cantile Co.  V.  Nix,  54  Pac.  470,  puts  an  affi- 
davit In  attachment  In  the  same  condition  as 
to  amendments  as  any  other  process,  pro- 
ceeding, or  pleading;  this  court  through 
Judge  Tarsney,  saying:  "Under  our  Code, 
any  pleading,  process,  or  proceeding  may,  by 
leave  of  court,  be  amended.  *  *  *  Un- 
der the  provisions  of  the  Code  an  affidavit  in 
attachment  may  be  amended."  So  it  will  be 
seen  by  the  foregoing  decisions  that  the  ac- 
tion of  the  court  In  permitting  the  amend- 
ment was  correct. 

But  the  plaintiff  In  error  insists  that  the 
affidavit  could  not  be  made  by  an  attorney, 
and  he  cites  In  support  of  this  the  case  of 
Baker  v.  Knickerbocker,  25  Kan.  288,  where 
it  was  held  that  the  attorney  could  not  make 
the  affidavit;  and  also  the  case  of  Aiken  et 
al.  V.  Franz  (Kan.  Sup.)  reported  in  43  Pac. 
306,  where  It  was  held  that  a  pleading  veri- 
fied by  an  attorney.  In  the  absence  of  the 
party,  should  show  that  the  attorney  had 
some  personal  knowledge  of  the  facts  stated 
in  said  pleading.  And  It  Is  this  last  clause 
in  both  these  decisions  which  robs  them  of 
their  force  as  authority  in  this  case,  because 
In  this  they  differ  from  the  affidavit  in  the 
case  at  bar.  In  the  affidavit  In  the  case  at 
bar  it  is  distinctly  stated  that  the  attorney 
makes  the  affidavit  from  personal  knowledge, 
and  thus  It  ccmies  clearly  withhi  the  provi- 
sions of  section  114  of  chapter  66  of  the 
Code,  and  makes  It  one  of  the  cases  where  an 
attorney  may  make  the  affidavit  to  the  plead- 
ing; and  section  201  of  the  same  chapter  pro- 
vides that  the  affidavit  may  be  made  by  the 
plaintiff  or  some  one  for  him. 

The  second  assignment  of  error  is:  "That 
the  affidavit  for  publication  Is  void,  as  not 
being  in  accordance  with  section  79,  c.  66,  of 
the  Code,  in  this:  that  It  states  'that  defend- 
ants, after  diligent  search,  cannot  be  found 
in  Payne  county,'  Instead  of  stating,  'Plain- 
tiff, with  due  diligence,  la  unable  to  make 
service  of  summons  upon  the  defendants,' 
which  latter  Is  the  exact  language  of  the 
Code."  The  affidavit  also  states  that  the  de- 
fendants were  nonresidents  of  the  territory, 
and  absent  therefrom.  It  Is  further  objected 
that  the  affidavit  does  not  state  that  the  ac- 
tion is  one  mentioned  in  section  72  of  the 
Code.  This  affidavit  was,  by  leave  of  court 
amended,  and  made  by  the  amendments  to 
conform  to  the  requirements  of  the  statute. 
But  it  Is  Insisted  by  plaintiffs  in  error  that 
this  was  error  on  the  part  of  the  court;  that 
such  an  affidavit  is  not  amendable.  Now,  an 
examination  of  this  affidavit  will  shuw  that 


Digitized  by 


Google 


158 


76  PACIFIO  REPORTER. 


(Okl. 


while  It  does  not  contain  the  exact,  precise 
language  of  the  statute,  it  does  state  the  sub- 
tttautial  requirements  of  the  statute;  that  Is, 
It  states  that  suit  has  been  begun,  the  names 
of  tlie  parties,  the  title  of  the  court,  and  the 
term;  and  It  also  states  that  the  defendants 
are  nonresidents  of  the  territory  and  are  ab- 
sent  therefrom,  and  by  due  and  reasonable 
diligence  cannot  be  found  in  Payne  county; 
and  this  shows,  inferentially,  at  least,  that 
service  cannot  be  bad  on  either  of  them.  In 
the  case  of  Raymond  v.  Nix,  49  Pac.  1111, 
this  court  says:  "An  affidayit  for  publication 
wlilch  states  defectively,  but  inferentially. 
the  things  required  by  the  statute.  Is  void- 
able but  not  void,  and  the  defects  may  be 
cured  by  amendment.  And  when  the  defend- 
ant enters  a  general  appearance  in  the  cause, 
without  first  attacking  the  service  by  publi- 
cation on  the  ground  of  a  defect  in  the  affi- 
davit for  publication,  he  waives  such  defect." 
And  In  the  case  of  Long  et  al.  v.  Fife,  25  Pac 
TyQi,  the  Supreme  Court  of  Kansas  say: 
"Where  an  affidavit  for  publication  inferen- 
tialI.T  but  insufficiently  sets  forth  a  material 
fact  which  ought  to  be  expressly  stated,  the 
affidavit.  If  otherwise  good,  will  be  held  to 
be  merely  voidable;  and  if  the  fact  inferen- 
tially and  Insufflcieutly  stated  was  in  ex- 
istence at  the  commencement  of  the  action, 
the  trial  court,  even  after  Judgment,  may  al- 
low the  affidavit  to  be  amended  concerning 
the  matter  so  inferentially  and  insufficiently 
stated,  and  the  affidavit,  so  amended,  will  re- 
late back  to  the  commencement  of  the  ac- 
ti«D."  In  Shippen  v.  Kimball,  27  Pac.  813, 
the  Kansas  Supreme  Court  say:  "In  an  ac- 
tion to  foreclose  a  mortgage,  based  on  serv- 
ice by  publication  only,  the  affidavit  to  ob- 
tain the  same  alleged  that  personal  service 
could  not  be  made  upon  the  defendant  within 
the  state,  and  that  this  is  an  action  brought 
for  the  recovery  of  real  property  under  a 
mortgage  situated  in  said  county  of  Lyon; 
and  it  was  contended  that  the  affidavit  did 
not  sufficiently  state  the  nature  of  the  action. 
Held,  that  it  is  imperfect  In  this  respect,  but 
not  so  defective  as  to  render  a  Judgment 
I)ased  thereon  null  and  void,  or  subject  to  a 
collateral  attack."  In  the  case  of  Weaver  v. 
lx)ckwood,  43  Pac.  311,  the  same  court  say: 
"Where  an  affidavit  made  to  procure  notice 
by  publication,  under  section  74  of  the  Code 
of  Civil  Procedure,  is  merely  defective,  the 
defect  in  the  affidavit  may  be  cured  by 
amendment  after  publication  notice  has  been 
published."  So  it  will  be  seen  from  these 
autliorltles  that  the  court  was-  correct  In  per- 
mitting the  amendment. 

But  it  is  insisted  that  the  affidavit  does  not 
state  that  it  is  one  of  the  actions  mentioned 
in  section  78.  True,  It  does  not  in  the  exact 
woi-ds.  but  a  reading  of  the  entire  affidavit 
shows  this,  and  we  think  It  is  sufficient. 
And  It  is  objected  that  it  does  not  state  that 
the  defendants  have  been  sued,  but  It  is  ad- 
mitted that  it  does  state  plaiutifT  has  filed  his 
petition.     We    think   this  is   a  distinction 


without  a  difference.  If  there  is  any  differ- 
ence in  the  meaning  of  the  two  expressions, 
we  fall  to  see  it.  Tlie  distinction  is  too  fine- 
ly spun  for  us.  Another  objection  is  that 
It  does  not  state  tlie  nature  of  the  Judgment 
that  would  be  rendered.  The  language  of 
the  affidavit  is  as  follows: 

"In  the  District  Court  of  Payne  County, 
Territory  of  Oklahoma.  James  R.  Land, 
Plaintiff,  vs.  Conrad  Relster  and  Elizabeth 
Relster,  Defendants.  Affidavit  for  Service 
by  Publication.  Territory  of  Oklahoma, 
County  of  Payne — ss.:  James  R.  Land,  be- 
ing first  duly  sworn  upon  oath,  deposes  and 
says:  That  he  is  the  above-named  plaintiff, 
and  that  on  the  13th  day  of  January,  1902. 
he  filed  his  petition  in  the  district  court  of 
Payne  county,  against  Conrad  Relster  and 
Elizabeth  Relster,  the  object  and  prayer  of 
which  are  to  obtain  Judgment  against  said 
defendants  in  the  sum  of  $500.00  for  dam- 
ages suffered  and  sustained  by  plaintiff  by 
reason  of  a  breach  of  covenant  against  en- 
cumbrances in  warranty  deed  made,  exe- 
cuted, and  delivered  by  said  defendants  to 
the  plaintiff,  and  conveying  to  plaintiff  the 
southeast  quarter  of  section  thirty,  township 
nineteen,  range  three  east  of  the  I.  M.  Affi- 
ant further  states  that  he  has  filed  in  said 
court  his  affidavit  in  garnishment,  and  has 
procured  garnishment  process  to  Issue  against 
the  First  National  Bank,  a  corporation.  In 
the  city  of  Stillwater,  in  said  county,  a  sup- 
posed debtor  of  said  defendants,  requiring  It 
to  appear  before  said  court  and  testify  as  to 
the  property  in  its  possession  belonging  to 
and  indebtedness  owing  to  said  defendants 
and  each  of  them.  Affiant  further  says  that 
said  defendants  and  each  of  them  are  non- 
residents of  the  territory  of  Oklahoma,  and 
absent  therefrom,  and  that  after  diligent 
search  they  cannot  be  found  in  said  Payne 
county.    J.  T.  Land. 

"Subscribed  in  my  presence  and  sworn  to 
before  me  this  13th  day  of  January,  1902. 
C.  W.  McGraw,  Dept.  Dlst  Clerk.     [Seal.]" 

Indorsed  on  the  back:    "Filed,"  etc. 

Now  this  describes  the  nature  of  the  action 
with  reasonable  certainty.  We  think  the  af- 
fidavit for  publication,  as  amended,  complies 
with  all  the  requirements  of  section  74  of  the 
Code. 

It  is  contended  by  plaintiff  in  error  that 
the  summons  in  garnishment  was  void,  and 
gave  the  court  no  Jurisdiction  over  the  gar- 
nishee, but  we  think  this  is  all  cured  by  the 
defendants'  filing  answer  to  the  petition, 
without  objection,  to  the  garnishee  summons 
or  the  return  thereon,  and  also  by  the  ap- 
pearance and  answer,  without  objection,  by 
the  garnishee. 

It  is  next  contended  that  the  court  made 
a  mistake  in  his  findings  of  fact  from  the 
testimony.  The  record  discloses  that  there 
is  a  sharp  conflict  in  the  testimony  as  to 
whether  the  land  taken  by  the  railroad  com- 
pany should  or  should  not  have  been  Includ- 
ed in  the  deed,  but  the  decision  of  this  ques- 
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tlon  was,  by  the'  acts  of  the  parties  themr 
selves  In  waiving  the  Jury,  placed  In  the 
bands  of  the  trial  court.  He  had  a  chance 
to  see  the  witnesses  face  to  face,  to  observe 
their  manner  while  on  the  stand,  and  had 
many  opportunities  to  determine  the  weight 
to  be  given  to  the  testimony,  to  determine 
truth  and  detect  falsehood,  that  we  do  not 
have  from  an  examination  of  the  evidence 
on  paper;  and  the  rule  of  this  court  is  that 
we  will  not  disturb  a  finding  of  fact  where 
the  evidence  reasonably  tends  to  supiwrt 
such  finding,  and  we  are  not  prepared  to  say 
in  this  case  that  it  does  not  do  so. 

Plainticr  in  error  insists  that,  as  the  litiga- 
tion to  determine  the  compensation  for  the 
right  of  way  of  the  railroad  was  pending  at 
the  time  of  this  conveyance,  it  is  a  violation 
of  section  1850  of  the  Code.  This  is  evident- 
ly a  miscitatlon,  and  he  must  refer  to  section 
2025,  which  makes  it  a  misdemeanor  for  a 
iwrson  to  take  any  conveyance  of  lands, 
from  a  person  not  in  possession,  while  such 
lands  are  the  subject  of  a  suit,  knowing  the 
pendency  of  the  suit.  We  hardly  think  it 
could  be  seriously  contended  that  proceed- 
ings to  secure  a  right  of  way  for  a  railroad 
company  would  be  the  involving  of  the  title 
in  a  suit  so  as  to  prevent  its  alienation  by 
the  owner,  as  in  such  a  proceeding  the  own- 
er does  not  part  with  the  title  to  the  land, 
but  only  an  easement  in  the  land. 

We  have  now,  we  think,  examined  all  the 
errors  or  alleged  errors  complained  of,  and 
on  an  examination  of  the  entire  record  we 
do  not  think  that  prejudicial  or  reversible 
error  has  been  committed;  hence  the  Judg- 
ment of  the  district  court  is  affirmed,  at  the 
costs  of  the  plaintiff  in  error.  All  of  the 
Justices  concurring,  except  Chief  Justice 
BURFORD,  who.  having  tried  the  cause  in 
the  district  court,  took  no  part  in  this  de- 
cision. 


ELLIS  V.  TERRITORY. 
(Supreme  Court  of  Oklahoma.    March  4,  1901.) 

CBUUNAI.  LAW— DISQUALIFICATION  OF  JUBOB— 
NKW  TRIAL— APPEAL— BEVIEW. 

1.  It  is  error  to  deny  a  new  trial  in  a  murder 
case  after  a  showinK  that  a  Juror  stated,  before 
the  trial,  that  there  seemed  to  be  a  very  strong 
case  Bfi^inst  the  defendant,  and  if  one-half  of 
what  Hellers,  the  stone  mason,  said  at  the  res- 
taurant was  true  he,  the  defendant,  ought  to  be 
hnng,  and  he  believed  the  stone  mason  knew 
what  he  was  talking  abont,  and  appeared  to  be 
a  truthful  man  and  well  acquainted  with  the 
case ;  and  where  the  juror  further  stated  that 
insanity,  which  was  the  defense  in  the  case  on 
trial,  was  an  old  dodge  resorted  to  when  a  fel- 
low gets  into  a  close  place;  and  where  it  ap- 
pears thit  the  juror,  fully  examined  on  his  voir 
dire,  bad  stated  under  oath  that  he  was  not 
biased  or  prejudiced ;  and  it  further  appearing 
that  the  statements  made  by  the  juror  were  not 
known  to  counsel  until  after  verdict. 

2.  While  it  is  a  general  rule  that  this  court 
will  not  disturb  a  finding  of  fact  by  the  district 
court  where  the  evidence  reasonably  tends  to 
support  such  finding,  yet  this  court  has  a  right 
to  examine  the  testimony   introduced   in   that 


court  to  determine  whether  such  evidence  does 
reasonably  tend  to  support  the  finding  of  that 
court. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Justice  B.  F.  Burwell. 

Frank  Ellis  was  Indicted  by  the  grand 
Jury  of  Logan  county  for  the  crime  of  mur- 
der. To  this  Indictment  a  plea  of  not  guilty 
was  entered.  The  defendant  relied  upon  in- 
sanity at  the  time  of  the  commission  of  the 
act,  and  on  the  trial  of  the  case  In  the  dis- 
trict court  a  verdict  of  guilty  was  rendered, 
and  the  defendant  was  sentenced  to  the  pen- 
itentiary for  the  term  of  his  natural  life.  A 
motion  for  a  new  trial  was  filed  on  the  fol- 
lowing grounds:  First.  That  the  verdict  of 
the  Jury  was  contrary  to  law.  Second.  That 
the  verdict  is  contrary  to  the  evidence. 
Third.  That  the  verdict  is  contrary  to  the 
weight  of  the  evidence.  Fourth.  That  the 
court  misdirected  the  Jury  in  matters  of  law 
In  his  instructions.  Fifth.  That  the  court 
erred  In  decisions  of  law  arising  during  tbe 
course  of  tbe  trial.  Sixth.  That  the  jury 
which  tried  said  cause  was  guilty  of  miscon- 
duct, by  which  a  fair  and  due  consideration 
of  the  case  was  prevented;  Seventh.  That 
certain  jurors  formed  and  expressed  au  opin- 
ion as  to  the  guilt  of  the  defendant,  and 
against  defendant,  prior  to  the  time  of  tbe 
trial  of  said  cause,  and  concealed  such  facts 
u^n  their  examination  as  to  their  qualifica- 
tions as  Jurors,  as  shown  by  the  affidavits 
filed  herewith  and  in  support  of  this  motion, 
and  by  reason  of  which  a  fair  trial  in  said 
cause  was  prevented.  Eighth.  That  certain 
Jurors  had  formed  and  expressed  an  opinion 
as  to  the  sanity  of  this  defendant,  and 
against  defendant,  at  the  time  of  the  homi- 
cide, and  failed  to  disclose  tbe  same  upon 
their  examination  as  to  their  qualifications 
as  jurors,  as  shown  by  the  affidavits  filed 
herewith  and  in  support  of  this  motion,  by 
reason  of  wliicb  a  fair  trial  in  said  cause  was 
prevented.  Ninth.  That  certain  jurors  were 
biased  and  prejudiced  against  tbis  defend- 
ant, and  failed  to  disclose  the  fact  upon  their 
examination  as  to  their  qualifications  to  sit 
as  jurors.  Tenth.  That  tbe  county  attorney 
and  deputy  county  attorney  were  guilty  of 
misconduct  in  their  argument  to  the  Jury. 
Eleventh.  That  the  Jury  disregarded  the 
great  weight  of  tbe  evidence  on  tbe  question 
of  the  defendant's  sanity,  and  determined 
said  verdict  by  other  influence  than  the  evi- 
dence in  the  case.  Twelfth.  That  the  jury 
disregarded  tbe  great  weight  of  the  evidence 
upon  the  question  of  the  defendant's  insani- 
ty, and  determined  said  verdict  under  the  in- 
fluence of  prejudice  and  passion.  And  in 
support  of  this  motion  for  a  new  trial  vari- 
ous affidavits  were  filed  and  presented  to  the 
court.  After  considering  said  motion,  the 
court  oiverruled  the  same,  and  pronounced 
judgment  on  the  v«xllct.  To  which  overrul- 
ing of  said  motion  the  defendant  excepted, 
and  to  the  pronouncing  of  Judgment  the  de- 
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fendant  Baved  an  exception,  and  brings  the 
cause  here  for  review.     Keversed. 

Joseph  VVisby  and  Lawrence  &  Houston, 
for  plaintiff  in  error.  J.  C.  Kobberts,  Atty. 
Gen.,  and  F.  H.  McGuire,  Co.  Atty.,  for  the 
Territory, 

IRWIN,  J.  (after  stating  the  facts).  In 
this  case  there  are  several  sslgnments  of 
error  by  counsel  for  plaintiff  In  error,  but 
we  think  it  only  necessary  to  consider  one, 
to  wit,  that  the  court  erred  In  overruling 
plaintiff  In  error's  motion  for  a  new  trial  on 
the  grounds  that  biased  and  prejudiced  per- 
.sons  acted  as  jurors  in  the  trial  of  said 
cause.  According  to  the  affidavit  of  J.  D. 
Coyner,  as  shown  on  page  377  of  the  record, 
one  of  the  jurors  who  sat  on  the  trial  of  this 
case,  R.  A.  Dilly,  Is  said  to  have  made  the 
following  statement  at  a  time  a  few  days 
prior  to  his  being  called  as  a  juror:  While 
on  his  way  to  church  In  company  with  the 
said  Ooyner,  Dllly  remarked:  "That  there 
seemed  to  be  a  very  strong  case  against  El- 
lis, and  that  if  one-half  of  what  Hellers,  the 
stone  mason,  said  at  the  restaurant  was  true, 
he,  Ellis,  ought  to  be  hung,  and  he  believed 
the  stone  mason  knew  what  be  was  talking 
about,  and  appeared  to  be  a  truthful  man 
and  well  acquainted  with  the  case."  Coyner 
replied:  "That  it  was  a  bad  case  If  Ellis 
was  sane,  but  that  there  was  some  doubts  in 
his  mind  as  to  Ellis'  sanity."  Dilly  said: 
"That  was  an  old  dodge  when  a  fellow  got 
into  a  close  place."  Afllant  replied:  "Yes,  It 
has  got  many  a  man  out  of  a  bad  place  or 
scrape."  He  said:  "Yes,  It  has."  The  exam- 
ination of  this  juror  as  shown  by  the  record, 
pages  15  to  17,  Inclusive,  shows  that  he  stat- 
ed on  said  examination  that  he  didn't  know 
anything  about  the  case,  except  that  he  had 
simply  heard  of  the  case  in  the  newspapers 
a  few  days  ago,  knew  nothing  about  it,  and 
had  no  opinion  fixed  In  bis  mind  at  this  time 
as  to  the  guilt  or  innocence  of  the  defendant, 
and  had  no  opinion  as  to  his  sanity  or  insan- 
ity. Another  affidavit  filed  in  the  case  made 
by  one  Sbadrick  T.  Roberts,  contained  in 
record,  pages  380  and  381,  is  that  this  same 
juror.  In  a  conversation  with  said  Roberts, 
In  the  latter  part  of  February  or  the  first  of 
March,  prior  to  this  trial,  bad  said  that  Ellis, 
meaning  the  defendant,  was  no  more  crazy 
than  he  was,  and  that  be  ought  to  be  hung; 
that  these  police  In  Guthrie  were  too  dom- 
ineering over  the  country  people,  and  we 
have  got  to  check  them  up. 

It  is  apparent  that  if  the  juror  made  these 
statements  contained  in  these  affidavits,  and 
then  concealed  this  fact  In  his  examination 
as  to  his  qualifications  as  a  juror  on  the  trial, 
he  was  not  a  competent  juror  to  try  this 
cause.  There  is  no  subject  known  to  the 
law  of  more  vital  Importance  than  the  sanc- 
tity and  purity  of  the  jury  system.  It  is  one 
of  the  humane  provisions  of  the  law  that  ev- 
ery man  charged  with  crime,  no  matter  what 


the  circumstances  surrounding  the  crime  are, 
or  how  strong  the  case  appears  to  be  against 
him,  is  entitled,  under  the  law,  to  a  trial  by 
a  fair  and  impartial  jury.  This  guaranty  of 
the  law  lies  at  the  very  foundation  of  our 
jurisprudence,  and  any  deviation  therefrom 
is  such  an  Infringement  on  the  rights  of  the 
citizen  as  cannot  be  looked  on  lightly  by  the 
courts.  As  was  said  in  the  case  of  State  v, 
Cleary,  40  Kan.  295, 19  Pac.  776:  "An  impar- 
tial jury  is  one  of  the  chief  glories  of  the 
law.  No  suspicion  should  ever  rest  on  the 
mind  of  a  person  convicted  of  crime  that  one 
or  more  of  the  jurors  to  whom  the  question 
of  his  guilt  or  Innocence  was  submitted  en- 
tertained either  a  personal  prejudice  against 
him  or  had  formed  or  expressed  an  opinion 
as  to  his  guilt  Such  an  impression  on  the 
mind  of  a  guilty  man  would  preclude  all 
hope  of  reformation,  while  to  an  innocent 
one  it  would  be  the  most  glaring  Injustice, 
the  most  foul  wrong  that  could  be  commit- 
ted. It  therefore  becomes  the  duty  of  the 
court  to  investigate  a  charge  of  this  charac- 
ter most  thoroughly,  and,  if  there  Is  any 
doubt  as  to  whether  the  juror  was  fair  and 
free,  to  resolve  that  doubt  as  we  do  all  oth- 
ers, in  favor  of  the  defendant."  In  the  case 
of  Jeffries  v.  State,  21  South.  52(5,  the  court 
says:  "It  was  error  to  deny  a  new  trial  for 
murder,  after  a  showing  that  a  juror  stated 
before  the  trial  that  defendant  was  not  jus- 
tifiable for  killing  the  deceased,  after  he  had 
been  duly  examined  on  voir  dire,  and  had 
stated  under  oath  that  he  was  not  biased  or 
prejudiced,  and  that  the  statement  was  not 
known  to  counsel  until  after  verdict" 

Now,  it  seems  to  us  that  there  can  be  no 
doubt  that  if  the  juror  Dllly  made  the  state- 
ments charged  to  him  In  these  affidavits 
he  was  not  a  competent  juror  to  try  this 
case,  and  a  new  trial  should  have  been  grant- 
ed, as,  if  tliere  was  any  doubt  as  to  the  im- 
partiality of  the  Juror,  and  that  doubt  was 
sustained  by  reasonable  evidence,  the  district 
court  sliouid  have  resolved  that  doubt  In 
favor  of  the  defendant.  This,  It  Is  apparent 
the  court  did  not  do,  as  the  motion  for  a  new 
trial  on  this  ground  was  overruled.  Now 
this  question  may  have  been,  and,  no  doubt, 
was,  disposed  of  by  the  district  court  upon  the 
theory  that  the  allegations  that  these  state- 
ments were  made  by  the  juror  was  not  sus- 
tained by  the  evidence.  The  rule  adopted 
by  this  court  is  that  the  finding  of  the  district 
court  upon  a  question  of  fact  will  not  be 
disturbed  if  the  evidence  reasonably  tends  to 
support  such  finding.  Then  the  question  oc- 
curs, did  the  evidence  as  to  these  statements 
having  been  made  by  the  Juror  reasonably 
tend  to  support  the  findings  of  the  court? 
The  Juror,  by  his  affidavit  contradicts  In 
express  terms  both  Coyner  and  Roberts,  and 
denies  that  any  such  conversation  as  con- 
tained in  their  affidavits  ever  took  place.  In 
determining  this  question  the  court  -will  be 
governed  by  the  same  i-ules  of  evidence  that 
it  would  in  determining  any  other  question 
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submitted  to  it  for  a  ludicial  determination. 
If  tbe  matter  rested  entirely  upon  ttie  evi- 
dence of  the  Tcitness  Roberts  and  tbe  witness 
Coyner  on  tbe  one  band  and  the  Juror  Dilly 
on  the  other,  we  might  be  reluctant  to  say 
that  the  holding  of  the  court  that  the  truth 
of  the  affidavits  was  not  sufflciently  estab- 
lished would  not  b»  sustained,  and  that  there 
was  not  sufficient  evidence  to  support  such  a 
finding.  But  the  record  contains  still  other 
affidavits  bearing  upon  this  question.  Rec- 
ord, page  3T4,  contains  the  affidavit  of  S.  R. 
Kates,  in  which  Bates  makes  the  statement 
that  be  is  now,  and  has  been  for  several 
years  last  past,  a  resident  of  the  city  of 
Uutlirie;  that  he  is  now  and  has  been  for 
more  than  one  year  last  past,  i)roprletor  of 
the  Bates  restaurant,  located  on  First  street, 
in  said  city;  that  Dilly,  one  of  the  men  who 
composed  the  jury  in  the  Ellis  murder  case, 
1)oarded  and  roomed  at  said  restaurant  for 
wveral  days  Immediately  prior  to  this  trial; 
that  the  office  room  of  said  restaurant  is  20 
by  22  feet;  that,  during  the  week  preced- 
ing tlte  trial  of  this  case  In  the  district  coDrt, 
the  priucipal  topic  of  conversation  among  the 
boarders  and  patrons  of  said  restaurant  was 
the  coming  trial  of  EllLs;  that  one  of  tlie 
Iwarders,  C.  W.  Hellers,  a  stone  cutter,  both 
at  the  table  and  in  the  office  of  said  restau- 
rant, and  in  a  loud  tone  of  voice,  detailed  the 
<-!rc<imstances  and  facts  attending  the  kill- 
ing of  young  Clayton  by  said  Ellis,  and  this 
lie  repeated  every  night,  often  adding  to  the 
details  of  the  killing  certain  profane  and 
vulgar  epltliets.  not  necessary  to  mention  In 
this  connection;  said  Hellers  expressing  the 
opinion  that  the  defendant  Ellis  ought  to  he 
hung.  Affiant  further  states  that  every  word 
spoken  by  said  Hellers  on  these  different 
occasions  could  be  plainly  beard  by  every 
one  in  the  office,  and  In  fact  in  the  restau- 
rant. Affiant  further  states  that  the  said 
Juror,  Dilly,  was  present  three  nights,  that 
is.  the  nights  of  the  12th,  13tii,  and  14tli  of 
March,  1903,  in  the  office  of  said  restaurant, 
and  at  other  times  when  the  said  Hellers 
was  discussing  the  Ellis  case;  that  said  Ellis 
sat  in  full  view  and  hearing  of  the  said  Hel- 
lers wliile  he  was  talking  about  the  case,  and 
Jn  which  he  showed  very  great  interest;  that 
one  Klrkendall,  a  carpenter,  boarded  thetfe 
at  tbe  time,  and  that  he  joined  in  the  discus- 
sion of  the  case,  and  expressed  himself  In 
the  s',.rongcst  terms  against  Ellis.  Stephen 
K.  Bates  makes  affidavit,  on  page  376  of  the 
record.  In  which  he  makes  practically  the 
same  statements  as  Stephen  R.  Bates,  Jr. 
3.  D.  Coyner.  in  his  affidavit,  also  corrob- 
orates the  Bateses,  Sr.  and  .Tr.,  as  to  the  wit- 
ness Dilly  being  in  the  room,  and  in  hearing 
distance  of  the  conversation  of  the  stone 
mason.  Hellers.  Arthur  Carpenter,  in  his 
affidavit,  record,  page  370,  also  makes  prac- 
tically the  same  statement  as  to  Dllly's  pres- 
ence in  the  restaurant,  and  as  to  the  conver- 
sation that  took  place  by  Hellers  and  others 
In  his  presence.  Now  It  seems  to  us  that 
TCP.— 11 


if  these  various  conversations  as  to  the  El- 
lis case  took  place  in  the  restaurant  as  de- 
tailed by  these  several  witnesses,  and  the 
statements  concerning  Ellis  were  made  as 
detailed  by  them,  and  in  a  room  whicb  was 
only  20  by  22  feet  In  size,  it  would  be  un- 
reasonable to  say  that  this  juror,  Dilly, 
could  be  present  in  that  room  and  not  hear 
these  conversations,  if  he  had  the  hearing 
of  an  ordinary  man.  Dilly,  by  his  affidavit, 
pages  3S9  and  390,  says  that  be  did  not  heai^ 
and  was  not  present  and  heard  the  said  Hel- 
lers discussing  the  Ellis  case,  and  dld'nt  sit 
in  full  view  and  hearing  on  the  nights  of 
the  12th,  13th,  and  14th  of  March,  or  any 
other  time,  and  that  if  any  such  conversation 
:ook  place  he  dld'nt  hear  it;  that  he  dld'nt 
hear  Klrkendall  or  any  other  person  discuss- 
ing the  Ellis  case  there  at  any  time,  and 
dld'nt  bear  any  one  discussing  the  same,  and 
heard  nothing  said  about  the  sanity  or  in- 
sanity, guilt  or  Innocence,  of  the  said  Ellis, 
and  knew  nothing  about  it,  and  heard  noth- 
ing about  it,  there  or  elsewhere,  except  as 
disclosed  on  his  examination  touching  his 
quallticatlous  to  serve  as  a  Juror.  Now  it 
seems  to  us  apparent,  from  all  of  the  cir- 
cumstances, that  if  these  conversjitions  were 
bad  they  could  not  reasonably  have  taken 
place  and  Dilly  not  have  heard  them.  Here 
are  four  witnesses,  who  seem  to  be  dlslnter- 
tstetl,  who  testify  positively  that  he  was  in 
a  room  20  by  22  feet  square,  in  plain  view 
of  the  talker,  and  this  man  Hellers  made 
these  statements  in  a  loud  tone  of  voii^e; 
and  It  seems  to  us  that,  with  the  testimony 
of  these  four  witnesses  on  one  side,  and  the 
simple,  unqualitied  denial  of  Dilly  on  the 
other,  the  ftnding  of  the  court  that  this  evi- 
dence does  not  establish  tbe  fact  tlwt  these 
conversations  took  place,  and  that  be  heard 
them,  is  not  reasonably  sustained  by  the 
evidence.  I'hls  is  not  all.  It  is  apparent 
by  an  examination  of  these  affidavits  that  the 
juror  Dilly  not  only  contradicts  these  four 
witnesses  as  to  these  conversations  having 
taken  place  by  Hellers,  but  he  disputes  the 
witness  Coyner  as  to  the  statements  made  on 
the  way  to  church.  He  also  disputes  the 
witness  Roberts  as  to  the  statements  made 
to  him  in  February  or  March  preceding  th& 
trial.  Ordinarily,  in  weighing  the  testimony 
of  a  witness.  If  the  court  or  Jury  finds  that 
he  has  disputed  the  testimony  of  many  wit- 
nesses on  tlie  same  point,  they  are  very  apt 
to  look  at  his  testimony  with  8usi>icion;  and 
wlien  we  look  at  and  consider  all  of  the  evi- 
dence upon  tids  point,  and  then  consider  that 
the  only  denial  is  the  simple,  unqualified  de- 
nial of  tbe  juror,  we  are  not  prepared  to  say 
that  tbe  finding  of  the  court  against  the  truth 
of  these  affidavits  is  reasonably  sustained  by 
tbe  evidence.  This  being  true,  we  think  the 
action  of  the  court  in  overruling  the  motion 
for  a  new  trial  was  reversible  error. 

This  case  being  reversed  and  sent  back  to 
tbe  district  court,  for  a  new  trial,  we  do  not 
deem  it  advisable  to  express  an  opinion  as  to 
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the  weight  of  the  erldence  on  the  qaestion  i 
of  sanity  or  iniuinity. 

For  the  reasons  herein  expressed,  this  case  ! 
18  reversed,   and   remanded  to   the  district  I 
court  with  instmctJons  to  grant  a  new  trial,  ! 
and  the  warden   of  the  penitentiary  is  In-  j 
htnicted  to  deliver  the  defendant  to  the  sber-  | 
iff  of  Logan  connty,  and  the  sheriff  of  Logan  j 
county  Is  Instructed  to  return  the  defendant 
to  the  connty  Jail  of  Logan  county  to  await 
the  action  of  the  district  court.    All  of  the 
Justices  concurring,  except  BUBWELL,  J., 
who  tried  the  cause  in  the  district  court  and 
took  no  part  in  this  decision,  and  BL'RFORD, 
C.  J.,  not  sitting. 


KILPATRICK  et  al.  v.  BREXXAN. 
(S«preme  Court  of  Oklahoma.    March  4,  1901.) 

APPEAL — REVIEW — QUESTIONS  OF  FACT. 

1.  Where  the  matters  involved  in  a  decision 
of  the  district  court  are  purely  matters  of  fact, 
and  a  jury  is  waived  and  the  cause  is  submitted 
to  the  court,  the  decision  will  not  be  disturbed 
by  this  court,  if  tlie  evidence  reasonably  tends 
to  support  the  judgment  of  the  court. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kingfisher  Coun- 
ty;  before  Justice  Irwin. 

Action  by  B.  F.  Kilpatrick  and  others 
against  R.  C.  Brennan.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

This  action  was  brought  by  the  plaintiffs 
In  error,  B.  F.  Kilpatrick,  as  administrator, 
and  Katie  i^lpatrlck  and  Mary  A.  Kennedy, 
daughters  and  heirs  at  law,  of  John  O'Con- 
ner,  deceased.  The  object  of  the  action  was 
to  set  aside  a  deed  from  John  O'Conner  and 
wife  to  R.  C.  Brennan,  the  defendant.  The 
deed  from  O'Conner  and  wife  to  Brennan 
was  executed  on  the  23d  day  of  November, 
18WJ,  and  conveyed  to  Brennan  the  south- 
east quarter  of  section  5,  In  township  16 
north,  of  range  0  west  of  the  Indian  mer- 
idian. In  Kingfisher  county,  Okl.  The  peti- 
tion alleges  the  death  of  O'Conner  and  wife; 
that  Kilpatrick  is  the  administrator  of  John 
O'Conner;  that  the  other  plaintiffs  are  daugh- 
ters and  the  only  surviving  heirs  of  John 
O'Conner,  deceased;  that  O'Conner  and  wife, 
Ann,  occupied  the  land  conveyed  as  a  resi- 
dence nntil  the  date  of  their  deaths,  the  wife 
dying  about  the  10th  day  of  December,  1807, 
and  the  husband  about  the  1st  of  September, 
1900,  both  parties  dying  intestate  on  the 
land  conveyed;  that  O'Conner  and  his  wife 
were  old  and  inflmi,  he  being  about  05  years 
old,  and  his  wife  about  75,  at  the  time  of 
their  deaths;  that  they  were  In  bad  health, 
and  In  the  month  of  August,  1805,  Ann 
O'Conner  was  afflicted  with  a  severe  stroke 
of  paralysis,  and  from  the  time  she  was  first 
afflicted  she  grew  gradually  more  helpless, 
and  iMK-ame  unable  to  talk  or  understand 
what  was  said  to  her;  that  about  2  years 
prior  to  her  death  she  was  confined  to  her 
bed,  as  helpless  as  a  child,  unable  to  under- 


stand anything  that  was  said  to  ber.  and  en- 
tirely nuconscions  of  anything  that  was  said 
or  done  abont  her,  and  was  in  this  condition 
during  all  of  the  month  of  Xoveml>er,  In  the 
year  1896;  that  the  defendant.  Brennan.  re- 
sided in  the  neighborhood  of  the  O'Conuers, 
was  a  member  of  the  same  church,  and  was 
a  frequent  visitor  at  the  O'Conner  home,  and, 
for  the  express  purpose  of  obtaining  their 
confidence  and  taking  advantage  of  their  in- 
firm and  weak  condition  of  both  mind  and 
lx)dy,  and  for  the  purpose  of  obtaining  their 
property,  and  falsely  and  fraudulently  cheat- 
ing them  out  of  the  land  above  descrilied, 
by  undue  Influence  and  by  false  and  fraudu- 
lent representations  of  friendship,  he  obtain- 
ed the  confidence  of  John  O'Conner,  who  was 
at  the  time  an  old  man.  In  l>ad  health,  very 
weak  both  in  mind  and  body,  and  sorely 
depressed  I>ecan8e  of  the  condition  of  his 
wife;  that  on  the  23d  day  of  Xovemtjer, 
when  he  was  in  the  condition  last  above 
mentioned,  and  under  the  influence  of  the 
said  Brennan,  and  at  a  time  when  the  said 
Ann  O'Conner  was  confined  to  her  bed,  and 
liad  Ijeen  so  confined  to  her  bed  for  more 
than  one  year  past  by  successive  strokes  of 
paralysis,  and  at  a  time  when  the  said  Ann 
O'Conner  was  entirely  helpless  and  unable 
to  rise  from  her  bed,  with  her  mind  so  shat- 
tered and  paralyzed  that  she  could  not  talk 
or  understand  what  was  said  to  her,  and 
had  to  be  fed  and  cared  for  as  a  small  child, 
and  knew  absolutely  nothing  as  to  what  was 
going  on  about  her,  the  said  R.  C.  Brennan 
falsely  and  fraudulently  went  to  the  home  of 
the  said  O'Conners,  and,  by  wicked  and  un- 
due influence  then  and  there  used  over  him, 
procured  the  said  John  O'Conner  to  sign  the 
deetl  mentioned,  for  said  tract  of  land,  from 
John  O'Conner  and  Ann  O'Conner  to  the  said 
B.  C.  Brennan,  by  physical  and  mechanical 
force,  without  the  knowledge  of  the  said  Ann 
O'Conner,  and  at  a  time  when  the  said  Ann 
O'Conner  was  non  compos  mentis  and  knew 
absolutely  nothing  of  what  was  done  or  go- 
ing on  about  her,  and  procured  her  and  caus- 
ed her,  the  said  Ann  O'Conner,  to  make  her 
mark,  or  caused  her  mark  to  be  made,  as  her 
signature  to  said  deed,  all  of  which  was 
falsely  and  fraudulently  done  for  the  pur- 
pose of  cheating  and  defrauding  the  said 
O'Coimers  out  of  the  land  described;  that  the 
volue  of  the  land  at  the  time  was  not  less 
than  $2,000;  that  the  consideration  named  In 
the  deed  was  ?],000,  but  in  truth  and  In  fact 
there  was  no  consideration  whatever  paid; 
that  the  said  deed  was  obtained  by  fraud  and 
false  representations,  and  without  any  con- 
sideration whatever,  In  the  manner  and  form 
set  out.  The  petition  contains  other  allega- 
tions as  to  the  Union  Central  Life  In.surauc-e 
Company,  to  the  effect  that  the  insurance 
company  made  a  loan  upon  the  said  land  to 
the  defendant,  Brennan,  and  took  as  security 
therefor  a  mortgage  to  seciu^  the  payment 
thereof;  that  the  deed  and  mortgage  were 
both  filed  for  record  In  the  ofiice  of  the  regls- 
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ter  of  deeds  of  Kingfl^er  county;  that  the 
iuortgage  was  made  while  John  O'Conner 
was  still  living  upon  the  land,  and  was  for 
the  sum  of  $800,  payable  in  10  years  after 
date,  with  interest  at  the  rate  of  8  per  cent, 
per  annum.  The  petition  also  contains  an 
allegation  that  at  the  time  of  the  death  of 
John  0"Conner  he  was  indebted  to  various 
persons,  and,  since  the  appointment  of  the 
plalDtiff  Kilpatrick  as  administrator,  claims 
had  been  filed  against  the  estate,  and  that 
tlie  administrator  had  been  unable  to  obtain 
any  property,  either  personal  or  real,  what- 
ever, with  which  to  pay  the  claims  against 
the  estate.  The  prayer  of  the  petition  is  that 
the  court  decree  that  the  deed  from  O'Conner 
and  wife  to  Brennan  be  declared  null  and 
void  and  canceled,  and  that  the  mortgage 
fpom  Brennan  to  the  Union  Central  Life  In- 
surance Company  be  also  canceled  and  de- 
clared null  and  void.  Issues  were  Joined  in 
the  case  by  filing  an  answer  to  this  petition, 
and  a  trial  was  had  before  the  court  without 
a  jury.  The  court,  after  taking  the  case  un- 
der advisement  from  the  27th  day  of  Septem- 
ber to  the  12th  day  of  October,  found  the  is- 
sues in  favor  of  the  defendant,  and  rendered 
judgment  against  the  plaintiffs  for  the  coats 
of  the  action.  A  motion  for  a  new  trial  was 
filed  and  overruled,  and  the  cause  appealed 
to  this  court. 

J.  C.  Robberts  and  J.  C.  Strang,  for  plain- 
tiffs in  error.  W.  W.  Noffsinger,  for  defend- 
ant in  error. 

PANCOAST,  J.  (after  stating  the  facts). 
The  record  shows  the  gravamen  of  the  action 
to  be  the  fraud  and  deception  practiced  upon 
O'Conner  and  his  wife  when  In  an  enfeebled 
condition,  the  wife  particularly  being  In  such 
mental  condition  that  she  was  unable  to  make 
a  contract,  and  the  entire  want  of  considera- 
tion In  the  contract.  The  record  falls  to  dis- 
close any  direct  evidence  whatever  of  any 
promise,  act  of  persuasion,  undue  Influence, 
or  deception  practiced  by  Brennan  upon  either 
of  the  O'Conners.  It  might  possibly  be  claim- 
ed that  tliese  facts  were  inferentlally  shown 
by  the  evidence.  This  would  entirely  depend 
upon  the  construction  given  to  the  testimony 
of  certain  witnesses.  The  material  part  of 
the  evidence  offered  by  the  plaintiffs  below 
was  that  bearing  upon  the  condition  of  the 
mind  of  Mrs.  O'Conner  at  or  near  the  time 
of  the  conveyance.  It  Is  contended  In  plain- 
tiffs' brief  that  there  was  no  conflict  In  the 
testimony  of  the  witnesses  as  to  the  condition 
of  Mrs.  ©'Conner's  mind,  yet  the  record  dis- 
closes the  number  of  witnesses  who  testified 
upon  that  question  to  be  about  six  on  one 
side,  and  eight  upon  the  otlier.  There  Is  no 
evidence  whatever  that  John  O'Conner  was 
not  a  man  in  his  full  mental  vigor,  such  as 
men  usually  are  at  the  age  be  was  when  be 
signed  the  deed  sought  to  be  canceled  by  this 
action.  He  was  then  65  years  old.  That  Mrs. 
O'Conner  was  suffering  physically  from  the 
effect  of  a  stroke  of  paralysis  which  had  oc- 


curred something  near  a  year  prior  .to  the 
execution  of  the  deed,  there  is  no  question, 
and  at  the  trial  there  was  no  attempt-  to  deny 
the  fact.  But  what  effect.  If  any,  that  af- 
fliction had  upon  her  mental  condition,  was 
the  only  serious  controversy  at  the  trial. 
There  were  two  or  three  witnesses  who  tes- 
tified to  statements  made  to  them  by  John 
O'Conner  in  the  absence  of  Brennan,  and 
subsequent  to  the  execution  and  delivery  of 
the  deed,  tending  to  show  that  tlie  transfer 
was  not  made  in  good  faith.  These  state- 
ments, however,  are  so  clearly  Incompetent 
to  sustain  any  of  the  allegations  in  the  peti- 
tion tliat  this  court  will  not  consider  them 
here.  They  were  probably  allowed  to  be  inade 
as  many  such  are  when  a  case  is  being  tried 
to  the  court  without  a  jury,  and,  no  doubt, 
were  not  weighed  by  the  court  in  his  con- 
sideration of  the  case.  Notwithstanding  the 
fact  that  the  plaintiffs  offered  no  evidence  to 
prove  the  allegation  of  fraud,  deception,  undue 
Influence,  and  want  of  consideration,  the  de- 
fendant offered  evidence  showing  the  financial 
condition  existing  between  O'Conner  and  him- 
self, and  showing  that  he  had  paid  to  O'Con- 
ner, in  a  manner  understood  and  agreed  upon 
by  them,  the  full  value  of  the  land  conveyed 
to  him.  A  fairly  well  kept  book  of  accoimt 
of  their  transactions  was  offered  in  evidence, 
showing  each  specific  Item,  both  debit  and 
credit,  of  the  account  between  them.  This 
was  contradicted  in  no  manner  whatever,  so 
that  not  only  did  the  plaintiffs  fail  to  show 
a  want  of  consideration  for  the  transfer,  but 
the  defendant  offered  abundant  evidence  upon 
that  point.  Taking  the  defendant's  evidence 
alone,  it  Indicates  that  the  dealings  between 
himself  and  O'Conner  were  fair,  honorable, 
and  upright;  and  this  Is  contradicted,  as 
stated  before,  only  by  inferences  drawn  from 
the  testimony  of  the  several  witnesses  produ- 
ced by  plaintiffs. 

The  main  and  really  the  only  contention  of 
plaintiffs  in  error  in  this  court  is  that,  at  the 
time  of  the  transfer,  Ann  O'Conner  was  in 
such  a  mental  condition  as  to  be  incapable  of 
joining  in  the  transfer  or  assenting  thereto, 
and  that  as  a  legal  result  the  conveyance 
was  void,  for  the  reason  that  the  land  sought 
to  be  conveyed  was  a  homestead;  the  law  re- 
quiring conveyances  in  such  cases  to  be  the 
joint  act  of  the  husband  and  wife.  The  legal 
proposition  involved  (that  is,  whether  Ann 
O'Conner  was  or  was  not  in  such  mental  con- 
dition as  to  be  capable  of  conveying  the  prem- 
ises or  assenting  thereto)  is  one  which  must 
be  determined  from  the  evidence.  The  legal 
proposition  may  be  conceded  that  if  Ann 
O'Conner  had  not  suflicient  mental  capacity 
to  make  a  legal  contract,  then  her  act  of 
joining  in  the  conveyance  was  a  nullity,  and, 
as  a  matter  of  course,  the  conveyance  woukl 
be  void.  But  how  Is  this  court  to  determine 
the  mental  capacity  of  Ann  O'Conner?  Plain- 
tiff in  error  says  there  is  no  conflict  In  the 
testimony  of  the  witnesses  as  to  the  condi- 
tion of  Mrs.  O'CIonner's  mind  at  or  near  the 
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time  of  this  conveyance,  yet  we  find  from 
an  examination  of  the  record  tbat  Vincent 
Brennan,  In  testifying  upon  this  subject,  says 
titat  be  saw  Mrs.  O'Conner  when  the  deed 
was  signed;  that  the  deed  was  read  over 
to  her  before  she  signed  it,  and  was  ex- 
plained to  her;  that  she  said  tbat  she  knew 
what  it  was;  and  that  the  colored  girl  there 
explained  It  to  her.  This  same  witness  also 
says  tbat  he  did  not  see  anything  there  at 
that  time  to  indicate  that  Mrs.  O'Conner  did 
not  l^now  what  she  was  doing,  or  did  not  un- 
derstand It;  that,  when  they  rode  up  there, 
she  was  sitting  by  the  stove,  in  a  chair,  and 
a  table  close  by,  and  that  she  turned  around 
and  signed  the  deed  at  the  table,  signing  by 
making  her  mark;  that  Mr.  Bur  well,  the 
notary  public,  himself,  this  colored  girl,  a 
white  man,  Mr.  O'Conner,  and  Mrs.  O'Con- 
ner were  all  there  together;  that  three  of  the 
persons  signed  the  deed  as  witnesses.  Mr. 
A.  C.  Burwell  testified  that  he  did  not  have 
a  clear  recollection  of  all  the  matters  tliat 
took  place;  that  he  went  there  to  take  tlie 
aclmowledgment  of  the  deed;  that  he  thought 
he  had  a  talk  with  Mrs.  O'Conner;  that  he 
waited  there  awhile,  but  did  not  remember 
much  about  the  conversation,  but  that  his 
recollection  was  that  he  went  there  with  Mr. 
Brennan  in  a  buggy,  and  that  his  son  went 
there  on  a  wheel;  that,  when  he  got  ont 
there,  Mr.  O'Conner  was  not  in  the  house; 
that  Mrs.  O'Conner  was  sitting  in  a  large  in- 
valid's chair,  and  the  colored  girl  was  there; 
Mr.  Brennan  went  to  find  Mr.  O'Conner,  and 
during  the  time  that  he  was  away,  the  witness 
was  in  the  room  talking  with  Mrs.  O'Conner, 
but  does  not  remember  any  of  the  conversa- 
tion that  he  had  with  her;  that  he  nmst  have 
talked  some  10  minutes  with  her;  tliat,  from 
his  observation  of  her  condition,  he  thinks 
she  knew  what  she  was  doing  when  she 
signed  the  deed;  nothing  occurred  to  him  at 
the  time  which  caused  him  to  think  she  was 
not  rational  and  in  her  right  mind;  that  he 
saw  she  was  an  invalid,  and  was  sitting  in  the 
chair;  that  she  had  recovered  somewhat  or 
was  convalescing  from  some  attack  she  had 
had,  and  was  feeling  better;  that,  if  any- 
thing had  happened  to  make  him  think  that 
she  was  not  of  sound  mind,  he  would  not 
have  taken  the  acknowledgment  to  the  in- 
strument. Mr.  Chllders,  also  a  witness  for 
the  defense,  testified  tliat  he  was  acquainted 
with  the  parties;  that  he  worked  on  an  ad- 
joining place;  that  he  visited  at  the  O'Con- 
ner place  three  or  four  times;  that  he  had 
a  conversation  with  Mrs.  O'Conner,  and, 
from  w  hat  occurred  in  his  presence,  she  seem- 
ed, so  far  as  he  could  tell,  to  know  what  she 
was  doing.  Mr.  Albert  Mount  also  testified 
that  he  was  acquainted  with  the  O'Conners; 
that  in  the  fall  of  l«t«  he  was  working  for 
Brennan;  that  he  visited  at  O'Conner's  house; 
that  at  one  time  he  went  into  the  house  to 
■ssk  al)out  tlie  health  of  Mrs.  O'Conner;  that 
he  shook  bauds  with  O'Conner,  and  asked 
Mrs.  O'Conner  If  she  knew  him,  and  she  held 


out  her  hand  and  said,  "This  is  Mr.  Mount;" 
tbat  she  shook  hands,  and  he  asked  after  her 
health,  and  she  said,  "As  well  as  ever."  At 
that  time  Mrs.  O'Conner  told  Mount  that  they 
bad  sold  their  place.  Mr.  Davison  also  testi- 
fied that  he  lived  adjoining  farms  with  the 
O'Conners;  that  he  was  at  their  house  at 
different  times,  and  tiiat  bis  wife  called  there 
to  see  her;  that  at  times  she  was  going 
about  the  house,  doing  her  work;  that  he 
noticed  nothing  wrong;  that  she  made  in- 
quiry about  a  girl— wanted  to  hire  a  girL 
Says  he  saw  nothing  wrong  with  her  mind; 
that  he  thinks  she  would  understand  the  ap- 
plication and  nature  of  a  contract  and  a  deed. 
Mrs.  Nellie  Brennan  was  also  called.  Says 
that  she  resided  Just  across  the  road  from  the 
O'Conners,  and  was  there  frequently;  that  she 
knows  of  Mrs.  O'Conner's  having  a  stroke  of 
paralysis,  but  did  not  know  the  year;  that 
she  went  to  her  house  and  waited  on  her  div- 
ing her  sickness;  that  Mrs.  O'Conner  was 
getting  better  when  the  witness  moved  to 
town;  that  she  did  not  notice  that  her  mind 
was  In  any  way  different  during  the  sickness 
than  it  was  at  other  times.  Tlie  witness 
states  that  she  thinks  that  Mrs.  O'Conner 
would  lie  able  to  know  the  nature  of  a  deed, 
and  that  she  knew  the  witness,  and  talked 
to  her  very  well;  that  she  seemed  to  know 
everything,  and  talked  rationally  about  the 
household  affairs.  All  of  this  testimony 
was  concerning  a  period  of  time  following  the 
stroke  of  paralysis.  Mrs.  Brennan  is  the  wife 
of  the  defendant,  R.  C.  Brennan. 

This,  in  the  main,  is  the  testimony  of  the 
witnesses  for  the  defendant  upon  the  prop- 
osition as  to  the  mental  condition  of  Mrs. 
O'Conner  at  the  time  tliat  the  deed  was  exe- 
cuted. With  this  testimony  in  the  record  lie- 
fore  us,  It  certainly  cannot  be  held  that 
there  w  as  no  conflict  in  the  testimony  of  the 
witnesses  as  to  the  condition  of  Mrs.  O'Con- 
ner's mind  at  the  time  of  the  conveyance. 
The  statements  of  the  witnesses  on  behalf  of 
the  plaintiffs  upon  this  subject  were  Just  as 
positive,  and  perhaps  a  little  more  positive, 
that  Mrs.  O'Conner's  mind  was  In  such  a 
condition  that  she  was  Incapable  of  con- 
tracting, as  those  are  of  the  defendant  tbat 
her  mind  was  not  affected,  so  tbat,  as  dis- 
closed by  the  record,  we  can  say  that  there 
was  a  square  conflict  of  tlie  evidence  upon  this 
one  main  proposition.  Under  such  circum- 
stances, this  court  will  not  undertake  to  weigh 
the  evidence,  nor  will  it  set  aside  the  find- 
ings of  tlie  trial  court.  An  appellate  court  is 
never  warranted  In  reversing  the  trial  court 
on  the  facts  unless  there  is  an  entire  failure 
of  proof  u|)on  some  material  and  necessary 
point  This  rule  has  been  so  repeatedly  up- 
held both  in  this  territory  and  in  Kansas, 
from  which  state  our  Code  is  taken,  tbat  it 
has  become  a  settled  rule  of  practice.  There 
have  been  various  ways  of  stating  thla  prop- 
osition by  the  different  courts,  but  the  state- 
ment of  the  law  upon  tills  subject  as  con- 
tained in  the  case  of  Carmlchael  v.  Pierce  et 
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al.,  10  OkL  176,  61  Pac.  583,  Is  probably  as 
good  a  statement  as  any  we  have  noticed.  It 
is  as  follows:  "Where  tbe  matters  Involved 
In  a  decision  of  the  district  court  are  purely 
matters  of  fact,  and  the  Jury  Is  waived  and 
the  cause  la  submitted  to  the  court,  the  deci- 
sion win  not  be  disturbed  by  this  court  if  the 
evidence  reasonably  tends  to  support  the  judg- 
ment of  the  court"  The  other  decisions  of 
this  court  upon  this  proposition  are  Osl)ome 
V.  Case  et  al.,  11  Okl.  479,  69  Pac.  203;  Smith 
V.  Spencer,  8  Okl.  459,  58  Pac.  638;  Douthltt 
V.  Territory,  7  Okl.  55,  54  Pac.  312.  Some 
of  these  cases  cite  cases  In  various  states  in 
support  of  the  proposition.  We  think  the 
question,  being  one  of  practice,  Is  so  well  set- 
tled by  the  decisions  of  this  court  that  It  Is 
unnecessary  to  cite  the  decisions  of  other 
courts  In  support  thereof.  The  trial  court  had 
before  it  the  witnesses.  It  had  the  advan- 
tage of  looking  into  their  faces,  and  could 
determine  more  accurately  the  truthfulness  or 
untruthfulness  of  their  statements.  It  could 
note  their  demeanor  upon  the  witness  stand, 
their  conduct  generally,  their  apparent  intel- 
ligence, and  all  other  matters  that  go  to 
hdp  a  trial  court  In  determining  the  weight 
of  the  evidence  and  the  credibility  of  the 
witnesses. 

For  the  reasons  herein  expressed,  the  judg- 
ment of  the  trial  court  Is  affirmed.  All  the 
Justices  concurring,  except  IRWIN,  J.,  who 
tried  the  case  below,  not  sitting,  and  BUR- 
FORD,  C.  J.,  absent 


TERRITORY  ex  rel.  McGUIRB,  County  At 
tomey.  v.  BOARD  OF  TRUSTEES  FOR 
HIGH  SCHOOL  OF  LOGAN  COUNTY 
et  al. 

(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

ELECTION— MAJOBITY  OF  VOTES  CAST — COUNTY 
UIGH  SCHOOL — LOCATION — CONVEYANCE— MU- 
MCIPAI,  COBPOBATIONS— COUNTY  INDEBTED- 
NESS. 

1.  Where  an  election  is  legally  called  and  held 
nnder  article  1,  c.  28,  p.  187,  of  the  Laws  of 
19()1.  to  determine  whether  a  county  high  school 
Rbatl  be  estnbiisbed,  and  at  which  a  majority  of 
the  votes  cast  upon  the  proposition  are  in  favor 
of  the  same,  the  proposition  will  be  adopted,  al- 
tbousb  it  may  not  liave  received  a  majority  of 
all  the  votes  cast  upon  other  questions  submit- 
t^  at  the  same  election. 

2.  Where  a  statute  in  reference  to  the  estab- 
liithment  of  county  high  schools  (section  2)  pro- 
vides that,  "When  one-third  of  the  electors  of 
tlie  county,  as  shown  by  the  returns  of  the  last 
preceding  election,  shall  petition  the  ix)ard  of 
ronnty  commissioners  requesting  that  a  higb 
school  be  established  in  their  county  at  a  place 
in  said  petition  named,"  etc.,  a  petition  pre- 
oented  to  said  board  requesting  that  "a  county 
high  school  be  established  in  Lognn  county, 
Oklahoma  Territory,  in  or  near  the  city  of 
Gntbrie,  in  sbid  county,"  sufficiently  names  and 
designates  the  place  at  which  such  a  school  is 
dpHJred  to  he  located,  and  is  a  salMtantial  com- 
pliance with  the  requirements  of  the  statute. 

3.  Where  a  member  of  the  board  of  trustees  of 
(turh  county  high  school  is  the  owner  of  a  plat- 
ted addition  to  the  city  of  Guthrie,  and  donates 
and  conveys  a  block  of  said  addition  to  the  coun- 
ty as  a  site  for  such  high  school  building,  such 


conveyance  will  not  be  avoided  by  reason  of  any 
interest  such  trustee  may  have  in  adjoining 
premises,  where  no  fraud  or  undue  influence  of 
such  trustee  is  shown  or  alleged,  and  no  claim  is 
made  that  the  site  selected  is  not  a  proper  and 
suitable  one  for  the  purpose. 

4.  In  such  case  the  title  of  the  county  to  said 
premises  will  be  upheld  by  this  court,  where  the 
record  shows  the  title  of  the  said  trustee  to 
have  been  heretofore  affirmed  by  this  court,  and 
that  notwithstanding  an  appeal  from  such  de- 
cision is  now  pending  in  the  Supreme  Court 
of  the  United  States. 

5.  There  cannot  be,  at  the  same  time,  within 
the  same  territory,  two  distinct  municipal  cor- 
porations, exercising  the  same  powers,  jurisdic- 
tion and  privileges.  And  where  the  statute  cre- 
ates a  high  Ecliool  board  of  trustees,  and  au- 
thorizes such  tx>ard  to  erect  a  higii  school  build- 
ing and  create  an  indebtedness  therefor  and  for 
teachers'  wages  and  contingent  expenses,  and 
"to  issue  warrants  for  the  amount  of  tlie  same 
payable  in  equal  annual  installments  of  not  less 
than  five  nor  more  than  twenty  years,  drawing 
interest  at  the  rate  of  six  per  cent,  per  annum, 
etc.,  such  warrants,  when  so  issued,  will  create 
a  county  indebtedness,  and  can  only  l>e  issued  in 
such  amount  as,  when  taken  in  connection  with 
the  pounty  indebtedness  already  existing,  will 
not  exceed  the  federal  limitation  of  4  per  cent. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Justice  Burford. 
I  Action  by  the  territory  of  Oklahoma,  on  the 
I  relation  of  Frank  H.  McGuire,  county  attor- 
ney, against  the  Board  of  Trustees  for  the 
County  High  School  of  Logan  County  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

Frank  H.  McGubre,  Co.  Atty.,  John  Dever- 
eux,  J.  C.  Strang,  and  Cottoral  &  Hornor. 
for  the  Territory.  Dale  &  Blerer,  for  defend- 
ants In  error. 


GILLETTE,  J.  At  Its  session  for  the  year 
1901  the  Legislature  of  the  territory  of  Okla- 
homa passed  an  act  entitled  "An  act  to  au- 
thorize the  establishmeut  and  maintenance 
of  county  high  schools."  Acts  1001,  p.  187, 
c.  28,  art.  1.  After  providing  In  the  first 
section  that  "each  county  In  the  territory  of 
Oklahoma  having  a  population  of  6,000  In- 
habitants or  over  ♦  •  •  may  establish  a 
high  school,"  etc.,  the  second  section  provides: 
"Wlien  one  tlilrd  of  the  electors  of  the  county 
•  *  •  shall  petition  the  board  of  county 
commissioners  requesting  that  a  high  school 
shall  be  established  in  their  county  at  a  phice 
In  said  petition  named,  •  •  •  they  shall 
give  twenty  days'  notice  previous  to  any 
general  or  special  election,  that  they  will 
submit  tbc  question  to  the  electors  of  said 
county  whether  such  high  school  shall  be  es- 
tablished, and  at  the  place  specified,  at  which 
election  the  electors  of  the  county  shall  vote 
by  ballot  for  or  against  establishing  such  Iiigh 
school.  The  notice  contemplated  In  this  sec- 
tion shall  be  given  as  are  all  legal  notices  of 
a  general  or  special  election."  "Sec.  3.  Said 
election  shall  be  held  In  the  same  manner  as 
are  elections  for  county  officers;  and  the  votes 
on  said  question  shall  be  canvas.sed  In  the 
same  manner  as  in  the  election  of  county 
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officers,  and  If  a  majority  of  all  the  votes 
cast  sliall  be  in  favor  of  cstablisliing  sucli 
liigh  sc-liool  tlie  county  commissioners  sliall 
imuie<liately  proceed  to  appoint  six  persons, 
*  *  •  wlio  shall,  with  the  county  super- 
intendent of  instruction,  constitute  the  board 
of  trustees  for  such  school.  •  *  •"  At  the 
October,  1902,  session  of  the  board  of  county 
commissioners  of  Logan  county,  there  was 
presented  to  said  board  a  petition  for  a  county 
high  scliool  in  said  county,  as  provided  for 
in  said  act,  and  the  commissioners  granted 
the  prayer  of  said  petition,  and  ordered  "that 
said  question  be  submitted  to  the  electors  of 
the  county  at  the  next  regular  election  to 
be  held  November  4,  1002,"  and  ordered  no- 
tice thereof  to  be  published  In  the  Oklahoma 
State  Capital  and  the  Guthrie  Daily  Leader; 
the  material  part  of  which  notice  Is  as  fol- 
lows: "Kotice  is  therefore  hereby  given  that 
at  the  next  general  election  to  be  held  through- 
out Logan  county  on  the  4th  day  of  Novem- 
ber, 1902,  that  the  said  Board  of  County 
Commissioners  shall  submit  the  question  to 
tlie  electors  of  said  county,  whether  such 
county  high  school  shall  be  established  in  or 
near  the  city  of  Guthrie,  at  which  election 
the  electors  of  said  county  shall  vote  by  bal- 
lot for  or  against  the  establishment  of  such 
coimty  high  school,"  etc.  The  notice  was  duly 
published,  and  election  held,  at  which  elec- 
tion l.!>35  votes  were  cast  for  the  high  school 
and  1.051  against  the  same.  Acting  upon  the 
theory  and  belief  that  the  establishment  of 
a  county  high  school  had  been  authorized  by 
this  vote  of  the  electors,  the  board  of  county 
commissioners  appointed  six  freeholders  of 
.said  county,  who,  with  the  county  superin- 
tendent of  instruction,  should  constitute  the 
Iward  of  trustees  for  such  school,  and  the 
said  board  so  appointed  and  constituted  there- 
after duly  qualified  as  provided  by  the  act, 
and  entered  upon  the  discharge  of  their  du- 
ties. Prior  to  the  month  of  August,  1003, 
the  said  board  of  high  school  trustees,  having 
obtained  a  site  for  the  erection  of  a  high 
school  building,  had  adopted  plans  and  specifi- 
cations for  the  same,  and  had  advertised  for 
l)ids  for  the  erection  of  such  building,  and  had 
also  made  an  estimate  of  the  amount  of  funds 
nee<led  for  the  erection  of  said  high  school 
building,  for  the  payment  of  teachers'  wages, 
and  for  contingent  expenses  for  the  year  1903, 
and  had  presented  to  the  board  of  county 
commissioners  a  certified  estimate  of  the  rate 
of  tax  required  to  raise  the  amount  desired. 
The  board  of  county  commissioners  had  taken 
action  upon  said  report  of  the  high  school 
board,  and  directed  the  levy  of  a  tax  upon 
the  taxable  property  of  said  Logan  county 
for  the  purpose  above  indicated,  when,  on  the 
4th  of  August,  1003,  the  petition  In  this 
cause  was  filed  in  the  district  court  of  Logan 
county,  praying  for  an  order  restraining  the 
defendants,  the  high  school  board,  and  the 
several  members  thereof,  from  awarding  or 
letting  any  contract  for  the  "erection,  buiid- 
fz\g,  equipment,  or  maintenance  of  the  said 


high  school,  and  from  awarding  or  maldng 
any  contract  for  the  expenditure  of  any  mon- 
ey for  or  In  connection  with  said  high  school"; 
In  short,  praying  to  have  the  said  high  school 
"enjoined  out  of  existence." 

At  the  time  of  commencing  the  action  notice 
was  given  the  defendant  high  .school  board  of 
the  application  for  injunction,  and  a  hearing 
was  ijad  liefore  tlie  judge  at  chambers  in  the 
court  below,  u|K>n  the  facts  set  out  in  the 
petition,  and  after  a  full  consideration  of  the 
case  the  court  ordered:  'That  said  applica- 
tion be  denied,  except  as  hereinafter  set 
forth,  and  does  order  that  said  defendants 
in  this  action  be,  and  they  are  hereby,  en- 
joined, until  the  further  order  of  this  court, 
*  ♦  *  from  contracting  any  debt  or  liabil- 
ity, or  issuing  or  paying  any  warrant  or  or- 
der, or  expending  any  money  for  or  on  ac- 
count of  a  site  for  a  county  high  school,  or  a 
building  therefor,  or  any  furniture,  apiiaratus. 
materials,  or  supplies  therefor,  In  any  sum  in 
excess  of  the  sum  of  $40,000."  From  this  or- 
der of  the  court  below  the  cause  comes  to 
this  court  on  petition  in  error,  defendants  also 
filing  their  petition  in  error. 

Five  grounds  of  reversal  are  relied  upon 
by  tlie  plaintiff  in  error,  viz.:  (1)  InsulHcien- 
cy  of  the  vote  at  the  election ;  (2)  the  question 
voted  upon  is  void  for  uncertainty;  (3)  tlie 
interest  of  a  meml>er  of  the  board  avoids  its 
action;  (4)  the  title  to  the  site  not  acquired, 
and  selection  void;  (5)  the  proposed  indebted- 
ness exceeds  the  federal  limitation.  These 
contentious  we  will  discuss  in  their  order. 

Insuttlciency  of  the  vote  at  the  election: 
It  Is  admitted  that  the  proposition  to  estab- 
lish a  high  school  was  submitted  by  the  or- 
der of  the  board  of  county  commissioners, 
to  the  voters  of  I/Ogan  county  at  the  general 
election  lield  on  November  4,  1902,  and  that 
at  said  election  4,958  votes  were  cast  for 
repre.sentatlve  in  Congress,  and  that  upon 
the  high  school  proposition  but  2,584  were 
cast,  of  which  1,533  were  In  favor  and  1,051 
were  against  such  proposition,  and  the  con- 
clusion is  tlierefrom  drawn  that  the  prop- 
osition was  defeated  by  the  voice  of  the 
electors  of  said  county.  This  contention  is 
based  upon  the  theory  and  claim  that  the 
law  under  which  the  election  was  held  re- 
quires a  majority  of  all  the  votes  cast  at 
the  election  at  which  it  is  submitted.  We 
do  not  think  this  either  a  fair  or  reasonable 
reading  of  the  statute,  the  language  of  which 
Is,  "The  votea  on  said  question  shall  be  can- 
vassed, ♦  •  •  and  If  a  majority  of  all 
the  votes  cast  shall  be  in  favor  of,"  etc.  It 
will  be  observed  that  the  act  does  not  say  a 
"majority  of  all  the  votes  cast  at  such  elec- 
tion"; neither  does  it  say  a  majority  of  ail 
the  voters  voting  at  such  election,  nor  does 
it  say  a  majority  of  the  voters  or  electors  of 
said  county;  nor  has  it  any  words  of  sim- 
ilar import.  If  this  distinction  of  language 
Is  kept  In  view,  we  think  it  will  dispose  of 
nearly  ail  conflict  in  the  cases  cited  by  coun- 
sel upon  the  one  side  and  the  other  of  this 
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case.  Many  cases  are  cited  by  the  counsel 
fur  ])Iniutift  iu  error,  among  them  being  In  re 
the  County  Seat  of  Liuu  County,  15  Kan.  500, 
on  which  couu.sel  aeem  to  place  considerable 
reliance,  and  we  have  therefore  endeavored 
to  iinalyze  that  case,  as  it  l8  made  the  foun> 
dation  on  which  the  other  Kansas  cases  are 
luitde  to  rest.  In  that  case  the  state  Con- 
stitution provided,  "No  county  seat  shall  be 
clianged  without  the  consent  of  a  majority 
of  the  electors  of  the  county,"  and  Justice 
Brewer,  In  passing  upon  this  provision  of  the 
Constitution,  uses  the  following  language: 
•'It  seems  to  us,  therefore,  that  where  the 
Ix-glslature  has  provided  an  election  as  the 
means  of  ascertaining  the  wishes  of  the 
elei-tors  of  a  county,  and  has  made  no  provl- 
Kion  for  a  registration,  and  designated  no  oth- 
er list  or  roil  as  the  evidence  of  the  number  of 
the  electors,  it  may,  under  the  constitutiomfl 
provision  quoted,  declare  that  the  place  re- 
ceiving a  majority  of  the  votea  cast  shall  be 
the  county  seat  As  these  county  seat  elec- 
tions cannot  be  held  on  tlie  days  of  general 
elections,  these  considerations  do  not  apply 
to  cases  where  two  or  more  questions  are 
submitted  at  the  same  election,  and  more 
votes  are  cast  upon  one  question  than  upon 
another;  for  there  the  highest  number  of 
votes  cast  upon  any  one  question  is  clear 
evidence  of  the  number  of  voters,  which 
may  not,  in  view  of  any  such  constitutional 
restriction,  •  ♦  •  be  disregarded  In  any 
contest  arising  as  to  the  decision  of  the  otli- 
<er  questions."  Unquestionably  Justice  Brew- 
er was  right.  The  real  question  presented  in 
tliat  case  was  what  shall  be  evidence  of  the 
number  of  "electors  of  the  county,"  and  the 
decision  determines  only  that  the  election 
itself  furnishes  the  evidence,  and  the  only 
evidence,  of  the  number  of  electors  in  such 
county,  and  that  this  would  be  equally  true 
whether  it  was  a  general  or  special  election. 
It  is  the  "number  of  electors,"  and  not  "a 
majority  of  the  votes,"  which  was  to  be  de- 
termined in  that  case.  People  v.  Berkeley, 
Ktt  Cal.  a)8,  .%  Tac.  591,  23  L.  R.  A.  838, 
is  cited.  In  that  case  the  law  reads:  "If, 
upon  such  canvass,  a  majority  of  all  the  elect- 
on  voting  at  such  election,"  etc.  In  Teople 
T.  Wiant,  48  111.  2(a,  the  ConsUtution  re- 
quired "a  majority  of  the  voters"  to  be  nec- 
essary to  move  the  county  seat.  In  State 
V.  Swift,  CO  Ind.  505,  a  constitutional  amend- 
ment was  submitted  to  be,  in  effect,  "if  a 
majority  of  said  electors  shall  ratify  the 
Kame."  Bellcnap  v.  City  of  Louisville  (Ky.) 
36  S.  W.  1118,  34  U  R.  A.  25(5,  59  Am.  St. 
Kep.  478,  the  law  Involved  read:  "No  coun- 
ty ••  *  may  become  indebted,"  etc., 
"without  the  assent  of  two-thirds  of  the  vot- 
ers voting  at  an  election  held  for  that  pur- 
pose." Stebbins  v.  Judge,  108  Mich.  G93,  CG 
N.  W.  594,  is  also  relied  upon,  apparently 
with  much  confidence,  by  plaintiff  in  error. 
In  that  case  the  law  required  that  the  "qual- 
ified electors  of  the  city  •  •  •  shall  au- 
thorize the  Issuing  of  bonds  by  a  majority 


of  their  votes- cast  at  any  regular  or  special 
election  called  for  that  purpose."  Bayard  v. 
Kliuge,  IG  Minn.  240  (Ull.  221).  An  act  of 
the  I^eglslature  providing  for  a  removal  of 
the  county  seat  by  a  majority  of  the  electors 
voting  on  that  question  was  held  to  be  In 
violation  of  a  constitutional  provision  requir- 
ing a  majority  of  the  electors  to  concur. 
Without  further  reference  to  the  cases  cited 
by  counsel  for  the  plaintiff  in  error,  it  is  suffi- 
cient for  us  now  to  say  that  we  have  care- 
fully examined  nearly  all  of  them,  and  find 
no  reason  to  differ  from  them  in  any  case, 
unless  it  might  be  In  the  case  of  State  t. 
Anderson,  2«  Neb.  517,  42  N.  W.  421,  where 
the  language  of  the  statute  is  not  quoted. 
AVith  the  later  case  of  National  Bank  v. 
Saunders,  51  Neb.  801,  71  N.  W.  790,  where 
the  law  required  "a  majority  of  the  electors 
voting  at  an  election  to  adopt  an  amend- 
ment to  the  Constitution,"  we  are  in  full  ac- 
cord. Wherever  the  law,  whether  a  consti- 
tutional provision  or  a  legislative  enactment, 
requires  a  majority  of  the  "electors,"  or  of 
the  "voters,"  or  of  "persons  voting  at  such 
election,"  it  Is  universally  held,  so  far  as 
we  know,  that  the  election  Itself  furnishes 
the  only  evidence  of  the  number  of  such 
electors  or  voters,  and  a  majority  of  all  of 
them  thus  ascertained  is  necessary  to  de- 
termine the  election.  But  where  the  lan- 
Kuage  of  the  act  is  "a  majority  of  the  votes 
cast,"  or  "a  majority  of  all  the  votes  cast" 
there  It  has  Just  as  universally  been  held  to 
mean  "a  majority  of  the  votes  cast  upon  the 
question  submitted,"  and  that  whether  the 
votes  are  cast  at  a  general  or  special  elec- 
tion. This,  it  seems  to  us,  is  the  only  rea- 
sonable, natural,  or  intelligent  construction 
that  can  be  placed  upon  the  varying  language 
of  legislative  enactments.  To  which  of  these 
classes  of  legislation  the  act  In  question  in 
this  case  belongs  it  is  not  difficult  to  deter- 
mine. The  act  reads:  "Sec.  3.  Said  election 
shall  be  held  in  the  same  manner  as  are  elec- 
tions for  county  officers;  and  the  votes  on 
said  question  shall  be  canvassed,  and  if  a 
majority  of  all  the  votes  cast,"  etc.  What 
would  be  the  use  or  significance  of  canvassing 
the  votes  on  said  questions  If  no  conclusion 
was  to  be  reached  when  the  canvassing  was 
done?  As  to  the  question  thus  submitted 
the  language  of  the  act  is  clearly  a  limita- 
tion upon  the  powers  of  the  election  lx)ard. 
They  are  to  "canvass  the  votes  on  said  ques- 
tion," and  none  other,  in  order  to  ascertain 
whether  the  proposition  to  establish  a  high 
school  has  been  sanctioned  by  the  people 
of  the  county;  and  since  the  act  provides  for 
its  submission  at  "any  general  or  special 
election,"  the  limitation  is  applied  as  to  theit 
act  In  the  one  case  the  same  as  the  other. 
Beyond  this,  the  general  rule  that  "a  ma- 
jority of  all  the  votes  cast"  means  all  the 
votes  cast  on  this  question  would  be  conclu- 
sive and  determinate  on  this  point.  In  the 
case  of  State  v.  Echols,  41  Kan.  1,  20  Pac. 
523,  the  Supreme  Court  of  Kansas  had  before 
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tt  a  proposition  identical  with  the  question 
here  involved,  arising  upon  the  constmction 
to  be  given  a  statute  of  that  state,  the  lan- 
guage o(  wliich  Is  identical  with  our  statute 
—In  fact,  as  stated,  a  statute  from  which 
the  one  under  consideration  is  liorrowed;  and 
the  court  there  hold  that  the  statutory  lan- 
guage, "and  if  a  majority  of  all  the  votes 
cast  shall  be  in  favor  of  establishing  Such 
high  school,"  means  a  majority  of  the  votes 
cast  upon  that  proposition,  as  distinguished 
from  "all  the  votes  cast  at  that  election." 
This  statute  coming  to  us  as  a  borrowed  stat- 
ute, with  a  construction  given  to  it  by  the 
courts  of  the  state  from  which  it  is  borrow- 
ed, is  presumed  here  to  mean  what  It  was 
there  held  to  mean. 

2.  The  second  proposition  contended  for  by 
plaintiff  in  error  Is  that  the  question  voted 
on  was  void  for  uncertainty.  The  order 
made  and  notice  of  election  given  by  the 
Ijoard  of  county  commissioners  submits  the 
question  of  establishing  the  high  school  "In 
or  near  the  city  of  Guthrie,"  and  tills  desig- 
nation of  the  place  for  locating  said  school 
Is  claimed  to  be  so  Indefinite  and  uncertain 
as  to  render  the  whole  proceedings  void. 
The  statute  uses  the  phrase,  "at  the  place 
specified,"-  and  the  contention  is  that  "in  or 
near  the  city  of  Gutlirle"  is  not  "at  the  place 
specified,"  because  "in  or  near  to"  is  not  the 
designation  of  any  place.  There  may  be 
cases  in  which  this  would  be  true,  but  we 
do  not  think  this  Is  one  of  them.  Section  8 
of  the  act  of  1901,  under  which  this  election 
was  held  provides:  "The  board  of  trustees 
shall  proceed  as  soon  as  practicable  to  select 
at  the  place  determined  by  the  vote  of  the 
county,  the  l)est  site  that  can  be  obtained 
without  expense  to  the  county."  At  its  ses- 
sion in  1J)03  (Laws  1003,  p.  200,  c.  31)  the 
Legislature  amended  section  8  to  read  as  fol- 
lows: "Sec.  8.  The  board  of  trustees  shall 
proceed  as  soon  as  practicable  to  select  the 
best  site  that  In  their  Judgment  can  be  ob- 
tained for  the  location  of  said  scliooi,  with- 
out expense  to  the  county."  This  act  was 
ai)proved  and  took  effect  March  17,  1903. 
The  record  does  not  disclose  at  what  time 
the  board  of  trustees  took  any  action  looking 
to  the  acquisition  of  a  site  for  the  high 
school,  nor  do  we  think  it  very  material 
whether  they  were  acting  under  the  original 
or  the  amended  act:  for  while  the  amended 
section  leaves  out  the  clause,  "at  the  place 
determined  by  the  vote  of  the  county,"  man- 
ifestly both  acts  were  intended  to  vest  a 
wide  discretion  in  the  board  of  trustees 
as  to  such  site,  since  tliey  are  required  to  ob- 
tain such  site  "without  expense  to  the  coun- 
ty." This  would  seem  to  dispose  of  the  con- 
tention that  the  notice  and  vote  of  the  peo- 
ple must  designate  a  definite  place  for  the 
erection  of  the  school  building.  A  definite 
or  certain  place  could  not  be  designated 
without  naming  the  lots  and  block,  or  other- 
wise delineating  the  premises  upon  wliich 
the  building  was  to  stand,  and  this  the  law 


certainly  did  not  contemplate  or  Intend.  Hie 
law  contemplated  the  submission  of  two 
questions  to  the  people  of  the  several  coun- 
ties in  Oklahoma,  viz.,  first,  whether  they 
desired  a  high  school  in  that  county;  and, 
second,  at  what  place  it  should  be  located; 
and  they  were  at  liberty  to  designate  the 
place  of  its  location  within  Just  such  degree 
of  certainty  as  would  be  consistent  with  the 
other  provisions  of  the  act,  and  this,  we 
think,  they  have  done,  for  it  may  well  be 
that  "in  or  near  to  the  city  of  Guthrie"  is  as 
circumscribed  and  definite  a  location  as 
would  be  consistent  with  the  other  provisions 
of  the  law.  It  seems  to  be  admitted  In  the 
argument  on  the  part  of  plalntlCT  In  error 
that',  if  the  petition  presented  to  the  county 
commissioners  and  the  order  and  notice  of 
the  election  had  designated  "in  the  city  of 
Guthrie,"  then  it  would  have  been  sufficient- 
ly certain  but  It  will  readily  be  seen  that 
whether  It  would  have  then  been  any  more 
geographically  certain  than  it  is  now  would 
depend  entirely  upon  the  size  of  the  city. 
"In  or  near  to"  a  city  embracing  100  acres 
would  probably  be  Just  as  certain  a  location 
as  In  a  city  embracing  1,000  acres.  But,  in 
addition  to  this  refle<'tion,  the  law  must  be 
Interpreted  as  a  whole,  and  the  court  is  not 
permitted  to  lose  sight  of  the  eighth  section, 
w^hich  requires  a  site  for  the  school  to  be  ob- 
tained "free  of  charge  to  the  county,"  and 
this  might  become  extremely  doulitful  If  the 
suitable  location  must  be  found  within  the 
city  limits.  It  Is  al.so  to  be  olwerved  that 
these  Institutions  of  liigber  education  are  not 
commonly  located  in  the  corporate  limits  of 
a  city,  and  It  is  at  least  questionable  wheth- 
er a  wise  public  policy  would  not  require 
them  to  be  located  outside  of  the  pale  of  city 
Infiuences  and  city  environment.  We  can- 
not think  that  a  metaphysical  dlHtinctlou  be- 
tween the  significance  of  the  words  "at"  and 
"In"  could  have  been  in  the  minds  of  the 
legislators  in  the  enactment  of  this  law,  and 
we  are  not  disposed  to  place  the  decision  in 
this  case  upon  so  narrow  a  basis,  since  it  is 
Inevitable  that  all  written  language  is  de- 
pendent for  its  significance  upon  tlie  connec- 
tion or  grouping  of  the  words  to  express  the 
meaning  intended.  AVe  are  tlierefore  of  the 
opinion  that  in  using  the  expression  "at  a 
place  in  said  petition  named,"  the  Legisla- 
ture purposely  made  use  of  so  Indefinite  an 
expression  In  order  to  leave  a  wide  discre- 
tion in  the  high  school  board  as  to  the  final 
loc-ation  of  the  building.  And  we  also  hold 
that  the  phrase  "In  or  near  tlie  city  of  Guth- 
rie," contained  in  the  petition,  order,  and  no- 
tice of  election,  is  as  definite  and  certain  a 
location  for  said  school  as  the  law  contem- 
plates, until  the  high  school  board  shall  Ae- 
tennlne  an  exact  location  for  the  same, 
which,  since  the  holding  of  said  election,  the 
said  board  has  done,  and  have  selected  a  lo- 
cation upon  an  addition  to  the  city  of  Guth- 
rie, which  is  a  substantial  compliance  with 
the  proposition  submitted  to  the  voters,  and 
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tberefon  wfBilii  the  meaning  of  the  lan- 
rnage  of  the  act,  to  wit,  "at  the  place  aped- 
fled." 

3.  The  third  proposition  contended  for  by 
plaintiff  In  error  la  that  the  Intereat  of  a 
member  of  the  board  arolds  Its  action.    It  la 
alleged  In  the  petition  In  this  case  that  the 
■Ite  selected  by  the  board  of  trusteea  of  the 
high  school  is  a  block  of  ground  In  Havlg- 
borsf  8  Addition  to  the  city  of  Outhrle,  and 
that  Havlghorst  was  a  member  of  the  school 
board  at  the  time  the  site  was  selected  and 
conveyed  to  the  connty,  and  for  this  reason 
8ucb  selection  by  the  board  Is  void.    There 
Is  no  allegation  of  any  fraud  or  undue  influ- 
ence on  the  part  of  HaTighorst,  or  that  the 
■Ite  selected  Is  not  a  proper  and  suitable  one 
for  tbe  purpose,  or  that  Havlghorst  exercised 
any  Influence  In  Its  selection,  or  that  he  took 
any  part  In  the  selection  of  such  site  other 
than  to  make  a  voluntary  donation  and  con- 
veyance of  the  same  to  the  county.    From 
the  allegation  that  Havlghorst  "is  Interested 
In  tbe  action  of  the  board  by  reason  of  tbe 
consequent  Increase  in  the  value  of  the  ad- 
jacent property,"  It  is  Inferred  that  "his  in- 
fluence may  have  determined  tbe  action  of 
the  whole  board."    We  think  this  conclusion 
too  far-fetched  to  Justify  a  court  in  applying 
to  tbla  transaction  the  doctrine  of  fraud, 
which  is  tbe  underlying  principle  upon  which 
is  rested  all  tbe  decisions  setting  aside  tbe 
acts  of  agents  or  trustees.    Public,  policy  un- 
doubtedly forbids  that  a  trustee  shall  be  per- 
mitted, as  such,  to  deal  with  himself  as  an 
individual.    He  may  not  receive  or  retain 
any  profits  arising  from  any  such  transac- 
tions,  nor  will  the  courts  aid  him  in  en- 
forcing a  contract  against  the  trust  to  tils 
individual  benefit.    Neither  can  be  enforce 
the  performance  of  an  unexecuted  contract 
a^ralnst  his  cestui  que  trust,  in  which  he  is 
personally  beneficially   Interested.    But   the 
law  does  not  prohibit  him  from  making  a  do- 
nation to  bis  cestui  que  trust,  and  the  mere 
fact  that  in  this  Instance  he  owns  adjoining 
property  which  may  be  rendered  more  or 
less  valuable  by  reason  of  the  location  of  the 
bigb  school  building  in  Its  near  vicinity  can- 
not be  received  by  the  courts  as  a  badge  of 
fraud  in  the  transnctlon,  because  tbe  results 
to  follow  are  purely  speculative  and  hypo- 
thetical.    It  is  an  injurious  effect  upon  tbe 
trust  reposed  in  the  trustee  which  the  law 
prohibits,  and  not  a  mere  possible  benefit  to 
himself,  where  no  cost  or  expense  is  incujv 
red.  and  the  cestui  que  trust  has  simply  been 
benefited  and  enriched  to  tbe  extent  of  the 
donation.     In  this  case  no  injury  is  shown 
or  claimed  to  the  county,  and  we  do  not  see 
how  it  can  be  heard  to  complain.    Courts  of 
equity  will  not  interfere  where  no  injury  is 
claimed  or  threatened  to  the  complainant 

4.  Title.  It  is  alleged  in  the  petition  in 
tbla  case  that  one  Hartwell  has  or  claims  to 
have  some  right  or  Interest  in  the  quarter 
section  of  which  the  block  selected  by  tbe 
trustees   constitutes  a  part,  and   that    his 


rights  therein  have  been  litigated  through 
tbe  various  officers  of  the  land  department 
of  tbe  government,  and  later  through  the  dis- 
trict and  supreme  courts  of  this  territory, 
and  that  in  all  of  these  proceedings  the  biM.- 
Ings  and  the  Judgments  have  been  constant- 
ly against  any  right  or  interest  of  Hartwell 
in  the  said  premises,  or  any  part  thereof; 
and  it  Is  further  alleged  that  an  appeal  in 
said  cause  lias  l>een  taken  from  the  Su- 
preme Court  of  this  territory  to  tbe  Supreme 
Court  of  the  United  States,  where  tbe  same 
is  now  pending  and  undetermined;  and  from 
this  state  of  facts  it  is  contended  the  Utle 
has  not  vested  in 'the  county.  It  is  a  suffi- 
cient answer  to  this  contention  that  tbls 
court  has  investigated  Hartwell's  claim  of 
rights  in  tbe  premises,  and  has  found  and  de- 
termined that  he  had  no  right  therein.  This 
concludes  the  investigation  of  this  subject- 
matter,  so '  far  as  this  court  is  concerned. 
Having  once  determined  tliis  question,  we 
cannot  now  go  into  the  realm  of  speculation 
with  the  attorneys  for  the  plaintiff  in  error  as 
to  what  may  be  the  possible  effect  upon  the 
title  of  Havlghorst  If  it  should  finally  trans- 
pire that  this  court  has  committed  an  error 
in  the  decision  already  rendered.  It  may  l>e 
conceded^  as  argued  on  behalf  of  plaintiff  in 
error,  that  the  statute  contemplates  a  good 
title,  and,  liaving  heretofore  determined  tliat 
tbe  title  is  good,  that  contemplation  of  tbe 
statute  is  satisfied  so  far  as  this  court  Is  able 
to  determine,  and  we  are  bound  by  it. 

6.  Does  tlie  proposed  indebtedness  exceed 
the- federal  limitation?  Tbls  last  is,  as  we 
tliink,  by  far  the  most  serious  question  In  the 
case.  The  act  of  Congress  referred-  to  reads 
as  follows:  "That  no  municipal  or  political 
corporation,  county,  or  other  subdivision  in 
any  of  tbe  territories  of  the  United  States 
shall  ever  become  indebted  in  any  manner  or 
for  any  purpose  to  any  amount  in  the  aggre- 
gate, including  existing  Indebtedness,  exceed- 
ing four  per  centum  on  tbe  value  of  the  tax- 
able property  within  such  corporation,  county, 
or  sutMiivIsion,  to  be  ascertained  by  the  last 
assessment  for  territorial  and  connty  taxes 
previous  to  tbe  incurring  of  such  indebted- 
ness." Act  July  30,  18S6,  c.  818,  8  4,  24  Stat 
171.  It  is  contended  on  tbe  part  of  defendant 
and  cross-petltiouer  in  error  that  the  above 
provisions  of  the  federal  statute  do  not  apply 
to  the  facts  and  circumstances  in  this  case 
alleged,  and  two  reasons  are  assigned  there- 
for: (1)  "Because  the  act  of  the  territorial 
Legislature  providing  for  the  establishment 
of  county  high  schools  created  a  separate  mu- 
nicipal corporation,  distinct  and  independent 
from  that  of  the  county,  and  that  the  high 
school  corporation  is  a  separate  and  distinct 
entity,  and  Is  not  limited  In  its  powers  to  Incur 
Indebtedness  by  any  indebtedness  existing 
against  Logan  county;"  and  (2)  "tliat  the  con- 
tract which  the  school  board  are  authorized  to 
enter  into,  and  for  which  they  are  authorized 
to  issue  warrants,  are  payable  in  annual  in- 
stallmenta,  and  thebr  payment  la  provided  for 
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by   a   special   tax   levy   each   year   for  that 
purpose;   and  the  special  warrants  Issued  are 
a  Hen  upon  the  tax  fund  created  for  their 
paj'meut  and  are  not  an  Indebtedness  against 
the  municipality."     If  this  contention  can  be 
upheld,  then  manifestly  a  way  has  been  dis- 
covered by  which  the  plain  provisions  of  the 
federal  act  may  be  evaded  and  annulled,  and 
the  territory  and  its  counties  and  niuniclpall- 
ties  be  permitted  to  create  any  measure  of  in- 
debtedness the  people  may  desire  to  incur. 
The   federal   provision   In    reference   to   the 
measure  of  Indebtedness  which  may  be  cre- 
ated or  incurred  by  the  several  counties  of 
the  territory  Is  In  the  nature  of  a  constitu- 
tional provision,  and  could  hardly  be  made 
more  definite  or  comprehensive  In  its  terms; 
and,  if  they  do  not  inhibit  the  county  from 
incurring  an  indebtedness  in  excess  of  4  per 
cent,  in  the  present  Instance,  then  It  Is  only 
necessary  to  change  the  name  of  the  ma- 
chinery in  order  to  extend  the  debt-creating 
power  to  whatever  limit  desired.      Section  5 
of  the  high  school  act  provides  that  the  trus- 
tees "shall  make  an  estimate  of  the  amount 
of   funds  needed  for  building  purposes,  for 
payment  of   teachers'    wages,   and  for  pay- 
ment of  contingent  expenses,  and  shall  pre- 
sent to  the  board  of  county  commissioners 
an  estimate  of  the  rate  of  tax  required  to  raise 
the  desired  amount,"  etc.     Section  6:    "Said 
tax  shall  be  levied  and  collected  in  the  same 
manner  as  other  county  taxes."     From  these 
provisions  It  is   manifest  the  tax  Is  to   be 
levied  by  the  county  ofBclals,  and  that  It  is 
also  a  county  tax;  otherwise  the  word  "other" 
in  section  6  can   be  given  no  significance. 
This  being  so,  it  necessarily  follows  that  a 
debt  which  is  to  be  provided  for  and  paid  by 
a  county  tax  is  a  county  debt,  and  that  it  is 
to  be  paid  in  annual  Installments  does  not 
take  from  it  Its  character  as  a  county  indebt- 
edness.   Tlie  institutions  which  are  to  be  cre- 
ated under  the  provisions  of  this  act  of  the 
I^egislature  are  for  the  use  and   benefit  of 
all  the  people  of  the  county,  and  are  properly 
designated  as  county  high  schools.     Nor  does 
the  fact  that  the  evidences  of  the  debt  are 
denominated  warrants,  and  are  Issued  by  the 
hoard  of  high  school  trustees.  Instead  of  the 
board  of   county  commissioners,   change  the 
character  of  the  Indebtedness.    The  tax  to 
l)e  levied  for  the  creation  and  maintenance  of 
these  high  schools  Is  to  run  against  all  the 
taxpayers  and  all  the  property  In  the  county, 
and  If,  as  contended,  the  high  school  trustees 
are  a  body  conwrate,   an  entity  In  and  of 
themselves,    separate   and   distinct  from   the 
county,  clothed  with  power  and  authority  to 
create  an  Indebtedness  against  all  the  prop- 
erty of  the  county  up  to  the  federal  limita- 
tion of  4  per  cent,  then  It  results  that  we 
have   two   entitles  at  the   same  time   exer- 
cising power  and  Jurisdiction  over  tlie  same 
teiTitorial  limits,  and  possessed  of  the  same 
taxing  powers  upon  the  same  proijerty,  and 
the  people  and   property  of  the  county  for 
county  debts  will  thus  become  indebted  to  the 


extent  of  8  per.  cent.  Instead  of  4  per  cent, 
as  provided  by  the  act  of  Congress.  This  is 
surely  not  the  law.  See  Porter  et  al.  v.  Com- 
missioners of  Kingfisher  Co.  et  al.,  6  Okl.  555, 
51  Pac.  741,  and  authorities  there  cited- 
When  the  high  school  trustees  have  acted, 
and  erected  the  building,  and  Issued  their 
warrants  therefor,  there  would  be  a  present 
existing  indebtedness  against  the  county  thus 
created,  and  the  fact  that  it  is  to  be  paid  in 
annual  Installments  neltlier  changes  its  char- 
acter nor  lessens  the  objection  to  it.  Walla 
Walla  V.  Walla  Walla  Water  Co..  172  U.  8. 
1,  19  Sup.  Ct  77,  43  L.  Ed.  341;  Territory  of 
Oklahoma  ex  rel.  Woods  v.  City  of  Oklahonoa, 
2  Okl.  158.  37  Pac.  1094. 

There  remains  only  the  question  whether 
the  indebtedness  threatened  to  be  Incurred, 
when  added  to  the  now  existing  indebtedness 
of  the  county,  would  increase  the  total  beyond 
the  4  per  cent,  limitation.  It  is  conceded  that 
the  assessed  valuation  of  taxable  property  In 
Logan  county  for  the  year  1903  is  $4,911,079, 
4  per  cent,  of  which  would  be  H96,443J«. 
It  is  further  admitted  that  the  present  net  In- 
debtedness of  the  county,  less  cash  on  hand. 
Is  $155.9(M.  This,  taken  from  the  total  In- 
debtedness which  might  lawfully  be  created, 
leaves  a  margin  of  only  $40,478.  It  is  to 
be  observed  that  a  wide  distinction  is  bere 
drawn  between  a  present  existing  Indebted- 
ness and  a  contracted  indebtedness  hereafter 
to  be  created,  dependent  upon  the  perform- 
ance of  the  contract  by  one  of  the  parties 
thereto.  Such  Is  the  Walla  Walla  Water- 
works Case,  supra,  and  all  cases  of  similar 
character.  The  people  of  Logan  county  have 
authorized  the  creation  of  a  high  school,  and 
designated  the  place  at  which  it  shall  be  locat- 
ed. What  amount  of  means  shall  be  employ- 
ed or  what  measure  of  indebtedness  incurred 
the  Legislature  has  left  to  the  sound  discre- 
tion of  the  trustees  when  appointed,  but  the 
trustees  are  nevertheless  governed  and  re- 
strained in  the  creation  of  indebtedness  by 
the  federal  limitation.  It  follows  that  the 
order  of  the  court  below  restraining  the  de- 
fendants (trustees  of  the  high  school)  "from 
contracting  or  Incurring  any  debt  or  liability 
for  a  high  school  building  or  for  furniture 
or  apparatus  of  any  kind  or  character  there- 
for In  any  sum  in  excess  of  $40,000,"  must  be, 
and  the  same  is,  In  all  things  affirmed. 

Finding  no  error  In  the  record,  tlie  Judg- 
ment of  the  court  below  Is  affirmed.  All  the 
Justices  concurring,  except  BUUFORI),  C.  J., 
who  heard  the  case  In  the  court  below,  not 
sitting. 


RYNDAK  V.  SEA  WELL. 

(Supreme  Court  of  Oklahoma.    March  4,  1901.) 

mechanics'    liens— foreclosure— petition- 
demurrer— waiver  0¥  DEFECTS- 
SUBCONTRACTOR. 

1.  A  petition  in  an  action  to  foreclose  a  me- 
chanic's lien  for  material  furnished,  that  does 
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not  contain  ao  allegation  that  the  paterial  was 
actually  iised  in  the  construction  Tif  the  build- 
ing, is  defective. 

2.  But  such  defect  is  not  challenged  by  a  de- 
murrer to  the  petition  on  the  ground  that  the  pe- 
tition does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

3.  Where  .such  petition  is  defective,  In  that  it 
does  not  allege  that  the  material  was  actually 
nsed  in  the  building,  and  the  defect  is  not  chal- 
lenged before  or  at  the  trial,  and  evidence  is  in- 
troduced without  objection  showing  that  the  ma- 
terial was  actually  used  in  the  construction  of 
the  building,  the  defect  in  the  petition  will  be 
deemed  to  have  been  waived. 

•4.  Where  a  demurrer  and  an  answer  are  filed 
at  the  same  time,  the  answer  being  filed  before 
a  decision  is  had  upon  the  demurrer,  and  the 
petition  in  the  case  contains  but  one  count  or 
cause  of  action,  the  answer  will  be  held  to  have 
superseded  the  demurrer,  and  the  trial  should 
procee<l  as  though  no  demurrer  had  been  filed. 

5.  Where  M.  enters  into  a  contract  with  R., 
agreeing  to  furnish  all  material  and  construct  a 
building  for  R.,  and  S.,  a  materialman,  having 
knowledge  of  the  contract  of  M.,  makes  a  con- 
tract in  relation  thereto  with  M.  to  furnish  the 
material  for  such  building,  with  the  understand- 
ing that  the  material  is  to  he  used  by  M.  in  the 
construction  of  the  building  for  R.,  S.  thereby 
becomes  a  subcontractor,  within  the  meaning  of 
the  mechanic's  lien  law,  and,  if  the  material  is 
actually  used  in  the  construction  of  the  building, 
S.  is  entitled  to  a  mechanic's  lien  as  a  subcon- 
tractor. 

6.  Where  M.  enters  into  a  contract  with  R. 
to  furnish  all  materia!  and  construct  a  build- 
ing for  R.,  and  S.,  as  subcontractor,  enters  in- 
to a  contract  with  M.  to  furnish  the  material 
for  such  building,  and  afterward,  because  of  a 
misunderstanding,  M.  and  R.  agree  to  cancel 
their  contract,  in  which  agreement  of  cancella- 
tion R.  agrees  to  release  M.  from  all  obliga- 
tions arising  out  of  the  original  contract,  and  R. 
agrees  to  pay  all  claims  for  material  and  labor 
then  outstanding,  and  R.  afterwards  proceeds 
with  the  construction  of  said  building  to  its 
completion,  S.  furnishing  the  remainder  of  the 
material  ne<>es8ary  therefor,  and  all  of  the  ma- 
terial fumi.shetl  is  actually  used  in  the  con- 
struction of  the  building,  S.  is  entitled  to  a  me- 
chanic's lien  for  the  material  furnished  under 
section  fi20.  Civ.  Code  ]!K).3,  as  a  principal  con- 
tractor with  the  owner,  and  he  is  not  required 
to  serve  the  notice  of  the  filing  of  such  lien  pro- 
tided  for  by  section  621. 

(Syllabus  by  the  Court.) 

Krror  from  District  Court,  Kiowa  County; 
before  Justice  .Tohn  H.  Burford. 

Action  by  Wiley  P.  Seawell  against  Felix 
J.  Byndak.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

William  Matkin,  a  contractor  and  builder 
of  Holtart,  Kiowa  county,  entered  into  a  con- 
tract with  I"ellx  J.  Ryndak  to  construct  for 
liim  a  frame  building.  Wiley  I'.  Seawell,  a 
lumber  dealer,  having  knowledge  of  the  con- 
tract between  Matkin  and  Ryndak,  and  with 
the  view  that  the  lumber  was  to  be  used  Id 
the  building  of  Ryndak  to  be  constructed  by 
Matkin,  contracted  with  Matkin  to  furnish 
tbe  material  therefor.  A  large  portion  of  the 
material  necessary  was  furnished  under  such 
contract,  and  was  used  In  the  construction  of 
tbe  building.  However,  before  tbe  building 
was  finished,  Ryndak  became  dissatisfied 
with  the  contractor,  Matkin,  and  solicited 
Seawell  to  use  bis  influence  with  Matkin  to 
cancel  and  terminate  tbe  contract    This  Sea- 


well agreed  to  do,  trader  the  condition,  as  he 
claimed,  that  Ryndak  should  pay  him  for  the 
material  then  furnished.  Seawell  succeeded 
In  his  undertaking,  and  on  September  3,  1001, 
the  contract  between  Matkin  and  Ryndak 
was  canceled,  the  parties  at  that  time  enter- 
ing into  a  written  agreement  which  provided 
that  the  contract  should  be  terminated, 
Ryndak  should  be  given  possession  of  the 
building,  that  he  should  complete  the  same, 
that  he  should  pay  all  claims  for  material 
and  labor  then  outstanding,  and  that  both 
Matkin  and  Ryndak  should  be  released  and 
discharged  from  any  and  all  claims  due  from 
one  to  the  other  growing  out  of  the  contract. 
This  written  agreement  was  unknown  to  Sea- 
well until  after  the  commencement  of  the 
case  and  Just  before  the  trial.  After  the 
termluntion  of  the  contract,  Ryndak  complet- 
ed the  building,  and  purchased  of  Seawell  the 
remainder  of  the  lumber  necessary  for  Its 
construction.  Ityndak  falling  to  pay  for  the 
lumber  so  purchased,  Seawell  filed  a  state- 
ment for  a  mechanic's  lien,  and  afterwards 
commenced  this  action  In  the  district  court  of 
Kiowa  county,  to  recover  the  sum  of  J832.01 
for  the  lumber  sold  to  Matkin,  and  $101.40 
for  iiunl)er  sold  directly  to  Ryndak,  and  for 
the  foreclosure  of  the  mechanic's  Hen.  There 
was  but  one  count  In  the  plaintiff's  petition, 
the  two  items  being  pleaded  as  one  cause  of 
action.  On  December  4,  1901,  the  defendant 
filed  both  a  demurrer  and  an  answer  to  the 
plaintiff's  petition,  tbe  demurrer  being  upon 
these  grounds:  First,  that  there  was  a  de- 
fect nf  parties  defendant;  second,  that  there 
were  several  causes  of  action  improperly 
joined;  third,  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  answer  runs  to  the  entire  petition.  The 
demurrer  was  presented  to  the  court  and 
ovciTuled  on  April  30,  1902.  On  the  3d  day 
of  :May  following  the  defendant  filed  an 
amended  answer.  In  which  there  was  a  gen- 
eral denial,  except  as  to  matters  specially  ad- 
mitted, then  an  admission  of  the  contract  be- 
tween Byndiik  and  Matkin,  and  an  allegation 
that  subsequently  thereto  Matkin  had  aban- 
doned the  building  and  refused  to  perform 
the  contract,  and  that  after  abandoning  the 
contract  Matkin  had  released  Ryndak  front 
the  conditions  thereof.  Following  this  is  an 
admission  of  Indebtedness  in  the  sum  of 
JF1U1.40,  for  the  material  which  it  is  claimed 
was  furnished  directly  by  Seawell  to  Ryndak. 
In  the  reply  plaintiff  alleges  that  subsequent 
to  the  making  of  the  contract  Kyndak  releas- 
ed Matkin  therefrom  without  the  knowledge 
or  consent  of  the  plaintiff;  that  Ryndak  had 
agreed  with  Matkin  to  assume  and  pay  all 
outstanding  bills  for  material  used  in  the  con- 
struction of  the  building;  and  that  the  fact 
of  such  release  wos  not  known  to  the  plain- 
tiff until  after  the  commencement  of  the  ac- 
tion. Upon  the  pleadings  thus  framed  the 
canse  was  tried  by  the  court  and  Jury,  which 
trial  resulted  In  a  verdict  for  the  plaintiff  in 
the  sum  of  1903.40.    A  motion  for  a  new 
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trial  was  filed  and  overruled.  Judgment  was 
rendered  upon  the  verdict,  also  sustaining  the 
mechanic's  lien  and  ordering  the  same  fore- 
closed, from  -which  Judgment  the  defendant 
Ryndak  appeals  to  this  court.  The  above  Is 
a  statement  of  the  main  facts.  Snch  other 
facts  as  are  necessary  to  be  shown  appear  In 
the  opinion. 

Shartel,  Keaton  &  Wells,  for  plaintiff  in  er- 
ror. Rummona  &  Brown,  for  defendant  in 
error. 

PANCO-iST,  J.  (after  stating  the  facts). 
Numerous  objections  were  made  In  the  court 
below  both  to  the  sufficiency  of  the  plead- 
ings and  to  the  introduction  of  evidence.  All 
contentions,  however,  are  abandoned  In  this 
court  save  three;  the  first  of  which  is  that 
the  demurrer  to  the  petition  of  plaintiff  be- 
low should  have  been  sustained,  because 
there  was  no  allegation  in  the  petition  that 
the  material  sold,  and  for  which  claim  was 
made,  was  used  in  the  construction  of  the 
building  upon  which  the  lien  was  claimed; 
second,  that  as  to  the  material  claimed  to 
have  been  sold  the  contractor,  Matkln,  the 
plaintiff  was  nOt  a  subcontractor,  under  the 
evidence,  but  merely  a  materialman,  and  not 
entitled  to  any  Hen;  third,  that  as  to  the  ma- 
terial sold  to  the  contractor,  Matkin,  and  for 
which  plaintiff  below  claimed  as  a  subcon- 
tractor, there  was  no  proof  of  the  service  of 
the  notice  upon  the  owner  as  required  by 
statute. 

It  is  true  that  tiere  Is  no  direct  allega- 
tion contained  in  the  petition  that  the  lumber 
sold  to  the  contractor  was  used  In  the  build- 
ing. Was  the  defect  in  the  petition  In  this 
respect  properly  challenged  by  the  demurrer? 

Thel  first  ground  of  the  demurrer,  that  there 
was  a  defect  of  parties,  certainly  did  not 
reach  this  proposition.  The  second,  that 
there  were  several  causes  of  action  Improper- 
ly joined,  did  not  reach  it.  The  third,  that 
the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  did  not  reach  it. 
A  general  demurrer  will  not  reach  this  propo- 
sition. The  foreclosure  of  a  mechanic's  lieu 
is  only  ancillary  to  the  main  cause  of  action. 
The  basis  of  the  cause  of  action  was  the  debt 
claimed  to  be  due  the  plaintiff.  The  petition 
was  suftlcient  as  a  cause  of  action  upon  an 
open  account,  and,  even  if  the  action  as  to 
the  mechanic's  lien  had  been  eliminated,  still 
tliere  was  a  good  cause  of  action  stated  lu 
the  petition.  The  mechanic's  lien  statement 
was  sufficient  for  its  purpose.  The  petition 
is  defective,  in  that  it  does  not  contain  a  di- 
rect allegation  that  the  material  was  used  in 
the  construction  of  the  building.  No  proper 
objection,  however,  being  taken  to  the  peti- 
tion to  reach  this  defect,  either  before  or 
after  pleading,  or  on  the  trial  of  the  case.  It 
was  waived,  and  the  petition  will  be  consid- 
ered here  09  if  the  proper  amendment  had 
been  made.  El  Reno  Electric  Light  &  Tele- 
phone Company  t.  Jennlson,  5  Okl.  700,  60 


Pac.  144;  Mulball  T.  Mulball,  3  Okl.  3M,  41 
Pac.  109. 

More  particularly  should  this  rule  be  ad- 
hered to,  there  being  no  objection  made  to 
the  introduction  of  evidence  because  of  this 
defect  in  the  petition.  The  record  discloses 
that  there  was  ample  evidence  of  the  lumber 
having  been  used  in  the  building,  and  this 
evidence  was  offered  and  introduced  without 
any  objection  whatever  that  the  petition  did 
not  contain  an  allegation  that  the  lumber  was 
so  used.  The  objection,  in  this  respect,  is 
more  or  less  a  technical  one,  and.  In  order  to 
have  any  force  in  this  court,  should  have  been 
urged  in  the  proper  way  in  the  court  below. 
This  was  not  done;  Indeed,  no  effort  was 
made  in  that  direction. 

Again,  It  will  be  noted  that  the  answer  and 
the  demurrer  were  both  filed  upon  the  same 
day.  ITiis  is  not  the  correct  practice,  and  it 
is  the  rule,  under  Codes  like  ours,  that  where 
an  answer  is  filed  before  a  decision  is  had 
upon  a  demurrer  already  on  file,  and  there 
is  but  one  cause  of  a<!tiou  stated  in  the  peti- 
tion, the  answer  will  supersede  the  demur- 
rer. We  think  that  is  the  effect  of  filing 
the  demurrer  and  the  answer  ujwn  the  same 
day  in  this  case.  The  answer  should  be  held 
to  have  superseded  the  demurrer,  and  the 
trial  to  have  proceeded  as  though  no  demur- 
rer had  been  filed. 

The  objection  that  the  materialman  was 
not  a  subcontractor  under  the  evidence,  and 
was  not  entitled  to  any  lien,  Is  not  well 
taken.  The  statement  for  a  Hen  showed 
that  a  part  of  the  lumber  was  furnished  to 
tlie  contractor,  Matkin,  and  a  part  to  Ryndnk 
direct,  the  materialman  claiming  to  be  a  sub- 
contractor. The  evidence  was  Introduced 
and  the  case  was  tried  out  principally  upon 
this  theory,  although  the  instructions  to  the 
jury  were  to  the  effect  that  if  Ryndak,  in  the 
cancellation  of  his  contract  with  Matkin, 
assumed  the  obligations  for  the  material  pur- 
chased by  Matkin,  he  then  became  person- 
ally responsible  for  them.  Counsel's  argu- 
ment that  Seawell  was  not  a  subcontractor, 
within  the  meaning  of  the  mechanic's  Hen 
law.  Is  very  ingenious,  to  say  the  least;  but 
we  think  their  construction  in  this  re.six;ot 
is  a  very  narrow  one,  and  is  not  borne  out 
by  the  authorities  ujwn  this  subject.  It  la 
true  that  the  statute  should  not  be  enlarged 
beyond  its  express  provisions;  but  it  is  equal- 
ly true  that  it  should  not  receive  such  a  nar- 
row construction  as  to  exclude  from  its  appli- 
cation persons  or  classes  who  are  intended  to 
be  placed  within  its  protection.  The  rule  that 
statutes  In  derogation  of  the  common  law 
shall  be  strictly  construed  has  no  application 
here.  This  statute  under  contemplation 
should  receive  a  liberal  Interpretation.  Of 
course,  It  should  not  be  so  construed  as  to 
roach  out  and  bring  within  Its  provisions  per- 
sons not  included  within  It,  or  so  as  to  con- 
fer special  privileges  upon  them. 

We  think  that  where  a  materialman  en- 
ters into  a  contract  with  a  contractor  to  fur- 
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ulsh  material  for  a  building,  which  the  con- 
tractor has  agreed  to  build,  and  where  the 
inaterialiuan  has  knowledge  of  such  con- 
tract, and  makes  his  contract  in  relation 
thereto,  with  the  understanding  that  the  ma- 
terial Is  to  be  used  by  the  contractor  in  the 
Imildiug,  he  thereby  becomes  a  subcontract- 
or, within  the  meaning  of  the  mechanic's  lieu 
law,  and  if  the  material  la  used  in  the  con- 
struction of  the  bnlldlng  he  is  entitled  to  a 
lien.  A  subcontract  Is  one  made  imder  a 
previous  contract,  and  a  subcontractor  is  one 
who  takes  a  portion  of  a  contract  from  the 
principal  contractor. 

In  this  case  Matkln  had  a  contract  for 
the  construction  of  the  entire  building,  which 
included  the  furnishing  of  all  the  material  to 
be  u»8d  therein.  Seawell  contracted  with 
Matkln  to  furnish  the  .material  for  the  build- 
ing. In  doing  so,  he  agreed  to  perform  a 
part  of  the  contract  which  Matkin  had  ob- 
ligated himself  to  perform.  Why,  under 
such  circumstances,  should  not  Seawell  be 
held  to  be  a  subcontractor,  within  the  mean- 
ing of  the  mechanic's  lien  law?  The  statute 
provides  that  any  person  who  shall  furnish 
material  under  contract  with  a  contractor 
may  obtain  a  lien.  This  means,  of  course, 
that  a  subcontractor  must  contract  with  ref- 
erence to  the  original  contract.  He  must 
have  knowledge  of  such  original  contract, 
and  that  the  material  is  to  be  furnished  for 
the  property,  and  is  to  go  to  the  betterment 
thereof,  and  the  material  must  actually  be 
used  in  the  construction  of  the  improvement 
to  be  made.  When  material  Is  furnished  un- 
der such  circumstances,  the  materialman 
becomes,  within  the  meaning  of  the  mechan- 
ic's lien  law,  a  subcontractor,  and  is  entitled 
to  a  Hen  under  the  provisions  of  that  act. 
Hpringfleld  Boiler  &  Manufacturing  Compa- 
ny r.  Best  (Kan.  Sup.)  G5  Pac.  239. 

The  remaining  contention  is  that  there  was 
no  proof  sustaining  the  allegation  of  the  pe- 
tition that  notice  was  given  to  Ryndak  of 
the  filing  of  the  mechanic's  lien,  as  required 
by  statute.  Upon  the  trial  the  plaintiff  of- 
fered In  evidence  a  copy  of  the  mechanic's 
lien,  which  was  attached  to  the  petition,  to- 
gether with  an  indorsement  of  service  there- 
on. This  indorsement  reads  as  follows:  "Oc- 
tober 26.  1901.  Served  a  true  and  certified 
copy  of  this  writ  by  delivering  same  to  Felix 
J.  Ryndak,  on  October  26,  1001.  W.  F.  Aus- 
tin. Dep.  Sher.,  by  W.  B.  S."  The  only  ob- 
jection interposed  to  the  introduction  of  tills 
copy  of  the  mechanic's  lien,  and  the  Indorse- 
ment thereon,  was  that  It  was  not  properly 
certified.  Just  what  was  meant  by  this  ob- 
jection is  not  clear.  At  any  rate.  It  Is  not  the 
objection  which  should  have  been  made  In 
order  to  defeat  Us  Introduction.  The  objec- 
tion should  have  been  that  it  was  incompe- 
tent, and  we  have  no  doubt  that  had  such  an 
olijpction  been  raised  it  would  have  been 
su.ttained.  Ko  sufficient  objection  having 
been  made,  it  was  proi)erly  allowed  to  be 
introduced,  and  when  introduced  It  wafi  some 
evidence,   however   slight,   timt  notice   had 


been  given  of  the  flling  of  the  mechanic's 
lien.  The  paper  Itself  Is  conceded  to  have 
been  notice,  the  only  contention  being  that 
there  was  no  sufficient  proof  of  service.  There 
was  no  evidence,  however  slight,  denying  the 
service  of  notice.  We  cannot  agree  with 
counsel  that  the  return  was  no  evidence 
wliatever  of  service.  We  think  It  was  evi- 
dence, though  perhaps  but  slight  evidence, 
and,  tiiere  being  no  contradiction  of  It  in  any 
way,  it  was  sufficient  for  the  purpose.  Tlie 
trouble  with  this  contention  Is  that  the  claim 
is  made  In  this  court  for  the  first  time  that 
the  return  was  no  evidence  of  notice  of  fll- 
ing of  the  mechanic's  Hen,  while  in  the  court 
below  no  proper  objection  was  made  to  the 
introduction  of  the  return.  This  notice  of 
lillng  of  a  mechanic's  lien  provided  by  statute 
not  being  required  to  be  served  by  an  officer 
or  any  special  individual,  the  rules  with  ref- 
erence to  the  return  of  an  officer  to  the  writ 
or  the  service  by  an  officer  of  any  writ  can- 
not apply  here,  and  It  is  therefore  unnecessary 
to  discuss  this  question  under  that  head,  ap- 
plying those  rules.  The  only  question  under 
this  bead  is,  was  notice  served  on  Ryndak 
of  the  ffilng  of  the  mechanic's  lien?  No- 
where in  the  record  does  he  claim  that  It  was 
not  served.  By  the  Introduction  of  the  In- 
dorsement on  the  copy  of  the  mechanic's  lien 
attached  to  the  petition  there  was  slight  evi- 
dence on  the  part  of  the  plaintiff  that  notice 
liad  been  given.  Therefore  the  finding  of  the 
court  in  favor  of  the  plaintiff  upon  this  point 
must  be  sustained. 

But  we  think,  owing  to  the  peculiar  condi- 
tions of  this  case,  that  Seawell  should  be 
held  to  be  entitled  to  a  mechanic's  lien  as  a 
principal  contractor  with  Ryndak,  and  this 
because  of  the  written  agreement  which  was 
entered  into  on  the  part  of  Ryndak  with  his 
contractor,  Matkin,  which  is  as  follows: 
"This  agreement,  made  this  3rd  day  of  Sep- 
temlier,  A.  D.  1901,  wltnessetb:  That  as 
there  is  some  misunderstanding  between  W. 
H.  Matkln  and  Felix  Ryndak  on  a  contract 
dated  August  19,  1001,  for  the  construction 
of  a  building  for  Mr.  Ryndak,  It  is  therefore 
mutually  agreed  between  them  that  said  con- 
tract be  and  the  same  is  hereby  canceled  and 
terminated.  Mr.  Ryndak  Is  given  possession 
of  the  building,  is  to  complete  the  same,  is  to 
pay  all  claims  for  material  and  labor  now  out- 
standing, and  said  Matkin  is  released  and  dis- 
charged from  any  and  all  claims  and  demands 
growing  out  of  the  said  contract,  and  likewise 
Mr.  Ryndak  is  released  and  discharged  from 
any  and  all  claims  for  and  on  behalf  of  Mr. 
Matkln.  ISigned]  W.  H.  Matkin.  Felix  J. 
Ryndak."  By  the  provisions  of  this  contract, 
Ryndak  assumed  all  the  obligations  of  the 
contractor.  There  was  sufficient  considera- 
tion for  this  contract,  and  Ryndak,  from  that 
time  on,  became  in  effect  the  princiiml  con- 
tractor, both  as  to  the  material  already  fur- 
nished and  that  subsequently  purchased  by 
him.  He  should  be  held  as  having  dealt  di- 
rectly with  the  materialman.  This  being  so, 
all  questions  of  subcontract  and  notice  were  . 
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eliminated,   and  the  verdict  and  judgment 
were  proper  and  right. 

Having  carefully  examined  all  questions 
presented  by  the  petition  in  error  and  brief, 
and  seeing  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  is  affirmed.  All  the 
Justices  concurring,  except  BURPORD,  C. 
J.,  who  tried  the  case  below,  not  sitting. 


WILLET  V.  JOHNSON. 
(Supreme  Court  of  Oklahoma.    March  3,  1904.) 

ASSAULT  —  CIVIL    ACTION  —  PETITION— AMEND  - 
MENT— EVIDENCE— DAMAGES. 

1.  In  an  action  for  damages  for  an  assault 
and  battery,  where  the  plaintitF  and  one  other 
witness  testified  that  the  assault  and  battery 
was  committed,  a  demurrer  to  the  evidence  on 
the  ground  that  there  was  no  cause  of  action 
proved  was  properly  overruled,  inasmuch  as 
plaintiff  would  be  entitled  to  nominal  damages 
even  though  no  actual  injury  had  been  shown. 

2.  To  allow  an  amendment  to  a  petition  at  the 
conclusion  of  plaintiff's  evidence  is  a  matter 
largely  within  the  discretion  of  the  trial  court. 
Before  it  will  be  held  error  to  allow  such  an 
amendment,  it  must  appear  that  the  court  abus- 
ed its  discretion. 

3.  In  an  action  to  recover  damages  for  an  as- 
sault and  battery  it  is  not  error  to  allow  the 
defendant  to  be  called  and  examined  by  the 
plaintiCE  as  to  his  financial  condition,  as,  after 
actual  injury  is  shown,  the  jur^,  in  assessing 
exemplary  damages,  may  take  mto  considera- 
tion the  financial  condition  of  the  defendant. 

4.  Where  assignments  of  error  are  so  general 
as  not  to  point  out  the  real  error  complained 
of,  this  court  will  not  consider  them,  nor  will 
it  examine  the  record  with  regard  thereto. 

5.  A  married  woman,  under  certain  circum- 
stances, may  become  liable  for  medical  services ; 
and  in  cases  in  which  she  is  liable  it  is  not  er- 
ror, on  the  trial  of  a  case  for  damages  for  as- 
sault and  battery,  to  allow  testimony  to  be  in- 
troduced showing  the  expenses  incurred  for  such 
services  rendered. 

6.  On  the  trial  of  a  case  for  damages  for  in- 
juries sustained  as  the  result  of  an  assault  and 
battery,  the  plaintiff  must  show  that  the  in- 
juries complained  of  are  the  result  of  the  wrong- 
ful act  complained  of. 

7.  In  the  trial  of  an  action  for  damages  for  an 
assault  and  battery,  evidence  which  shows  the 
plaintiff  was  suffering  from  inflammation  of  the 
uterus,  ovaries,  and  bladder  is  not  sufiicient  to 
prove  the  cause  of  the  injury ;  and  in  such  case, 
where  the  evidence  fails  to  show  that  the  in- 
juries, arc  the  immediate  and  proximate  result 
of  the  assault  and  battery,  held,  that  the  evi- 
dence fails  to  prove  a  cause  of  action. 

8.  Where  the  injuries  are  of  such  a  character 
as  to  require  skilled  and  professional  men  to 
determine  the  cause  and  extent  thereof,  the  ques- 
tion is  one  of  science,  and  must  necessarily  be 
determined  by  the  testimony  of  skilled  profes- 
sional persons,  and  cannot  be  determined  from 
the  testimony  of  unskilled  witnesses  having  no 
scientific  knowledge  of  such  injuries. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kay  County; 
before  Justice  Bayard  T.  Halner. 

Action  by  Lydia  Johnson  against  George  R. 
Wlllet.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Gurley  &  Turner,  Jackson  &  Noble,  and  H. 
B.  Martin,  for  plaintiff  In  error.  A.  F.  Moss, 
for  defendant  in  error. 

%  3.  See  Asuult  and  Battery,  vol.  4,  Cent.  Dig.  ( 
46;   Damages,  vol.  15,  Cent.  Dig.  {  499 


PAXCOAST,  J.  This  was  an  action 
brought  by  the  defendant  In  error  against  the 
plaintiff  in  error  In  the  district  court  of  Kay 
county  to  recover  the  sum  of  $5,000  for  per- 
sonal injuries  alleged  to  have  been  sustained 
through  an  assault  and  battery  committed  by 
the  plaintiff  In  error  upon  the  defendant  In 
error  on  the  14th  day  of  April,  1902.  The  In- 
juries alleged  to  be  the  result  of  the  assault 
and  battety  are  inflammation  of  the  uterus, 
fallopian  tubes,  bladder  and  its  appendages, 
from  which  injuries  plaintiff  alleges  "that  she 
has  fuffered  great,  Intense,  and  continuous 
pain  and  mental  anguish;  that  her  health  has 
been  permanently  and  greatly  impaired;  that 
she  has  been  damaged  by  reason  of  the  dif- 
ferent -nrongful  and  malicious  acts  of  the 
defendant,  by  reason  of  tlie  bodily  afflictions 
described,  and  by  reason  of  the  great  physical 
pain  and  mental  anguish,  in  the  sum  of  five 
thousand  dollars."  The  petition  alleges, 
among  other  things,  that  the  plaintiff,  on  or 
alx)ut  the  2d  day  of  March,  1902,  sustained 
an  accidental  miscarriage,  and  for  a  period 
of  above  five  weeks  immediately  following 
she  was  under  the  constant  care  and  treat- 
ment of  the  family  physician,  and  received 
continuous  treatment  for  the  effects  of  the 
miscarriage.  The  petition  also  states  that  the 
plaintiff  has  expended  for  medicines  and  med- 
ical treatment  the  sum  of  |60.  The  prayer  of 
the  petition  Is  for  $5,060,  without  specifica- 
tion as  to  what  said  sum,  or  any  part  of  it. 
Is  for.  At  about  the  close  of  the  plaintiff's 
evidence  she  asked  leave  to  amend  her  peti- 
tion "so  as  to  make  It  read  twenty-five  hun- 
dred dollars  punitive  damages  and  twenty- 
five  hundred  dollars  actual  damages,"  which 
amendment  was  allowed  over  the  objections 
of  the  defendant,  but  the  amendment  was  not 
made.  The  case  'was  tried  to  a  Jury,  and  a 
verdict  returned  In  favor  of  the  plaintiff  for 
the  sum  of  $500,  uiwn  which  verdict,  after 
motion  for  new  trial  had  been  filed  and  over- 
ruled. Judgment  was  rendered  for  the  amount 
named  In  the  verdict  and  for  costs.  The  de- 
fendant below,  as  plaintiff  in  error,  brings  the 
case  here  for  review. 

Numerous  assignments  of  error  are  contain- 
ed In  the  petition  In  error  and  are  argued  in 
the  brief.  We  deem  It  unnecessary,  however, 
to  discuss  all  of  them,  and  we  therefore  no- 
tice only  those  which  we  deem  sufllclently 
material,  and  as  controlling  in  the  case;  nor 
will  we  follow  the  specifications  of  error  In 
the  order  they  are  argued  in  the  brief. 

The  record  shows  that  at  the  time  of  the 
alleged  assault  the  husband  of  the  philntiff 
below  was  working  for-  the  defendant  as  a 
farm  laborer;  the  husband,  with  the  plaintiff 
and  her  daughter,  occupying  a  building  be- 
longing to  the  defendant,  on  the  defendant's 
farm,  the  use  of  which  was  allowed  the  hus- 
band as  part  compensation  for  his  labor.  De- 
fendant, having  become  dissatisfied  with  the 
plaintiff's  husband,  sought  to  end  their  busi- 
ness relations,  and  employed  another  man, 
whom  he  Intended  to  permit  to  occupy  the 
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bouse,  intending  to  have  the  plaintiff  and  ber 
husband  remove  therefrom.  When  he  appear- 
ed upon  the  land  at  the  time  stated  a  con- 
troversy arose  between  the  parties,  and  the 
defendant,  walking  toward  the  house  to  a 
point  near  the  steps  leading  Into  the  door,  at- 
tempted to  go  Into  the  house,  when  the  plain- 
tiff placed  herself  in  a  position  at  the  door 
which  prevented  him  from  entering,  at  the 
same  time  telling  the  defendant  that  he  could 
not  go  in.  The  plaintiff  testified,  and  was 
supported  in  the  statement  by  her  daughter, 
that  when  she  refused  to  allow  the  defendant 
to  enter  the  bouse  he  caught  her  by  the  wrists 
and  Jerked  her  down  from  the  door  to  the 
ground,  the  distance  being  two  steps  of  about 
eight  inches  each.  This  act  constituted  the 
assault  and  battery  named  In  the  petition,  and 
this  is  the  act  vihich  It  is  claimed  caused  the 
Injuries  sustained.  The  defendant  denied  ab- 
solutely making  the  assault,  and  claimed  that 
the  plaintiff,  in  order  to  prevent  him  from 
going  into  the  house,  caught  him  by  the  lapel 
of  bis  coat,  and  that  he  removed  her  hands 
from  his  person  without  any  attempt  at  vio- 
lence of  any  kind  whatever.  In  this  he  Is 
supported  by  witnesses  In  such  number  that 
from  an  examination  of  the  record  it  does  not 
neern  that  the  plaintiff  furnished  a  preponder- 
ance of  the  evidence  In  support  of  her  claim. 
However,  the  jury  found  otherwise,  and  the 
court  sustained  the  verdict,  so  that,  follow^ 
ing  the  numerous  decisions  of  this  court,  we 
will  not  disturb  the  Judgment  upon  this 
ground.  Following  this  rule,  it  must  be  held 
that  the  plaintiff  below  was  entitled  to  a 
Judgment  for  at  least  nominal  damages,  and, 
as  she  was  entitled  to  a  Judgment  for  nominal 
damages,  if  nothing  more,  the  demurrer  to 
the  evidence  interposed  by  the  defendant  was 
properly   overruled. 

Xor  was  there  any  error  committed  by  the 
(■curt  in  allowing  the  plaintiff  to  amend  her 
petition  so  as  to  ask  for  exemplary  damages. 
Courts  should  be  reasonably  liberal  in  allow- 
ing amendments  of  this  character  under  the 
circumstances  shown  in  this  case,  for,  if  the 
jur}-  found  that  the  assault  and  battery  was 
actually  committed  as  testified  to  by  the 
plaintiff  and  her  daughter,  and  the  plaintiff 
wa«  entitled  to  anything  as  compensatory 
damages,  then  the  Jury  might  very  properly 
assess  exemplary  damages  as  well. 

Xor  was  there  any  error  committed  in  al- 
lowing the  defendant  to  be  examined  by  the 
plaintiff  to  show  his  financial  condition,  this 
class  of  evidence  being  competent,  as,  after 
actual  Injury  was  shown,  the  Jury,  In  assess- 
ing exemplary  damages,  may  very  properly 
take  into  consideration  the  financial  condi- 
tion of  the  defendant.  Cour^-olsier  v.  Ray- 
mond (Colo.  Sup.)  47  Pac.  284;  Sutherland 
on  Damages,  vol.  1,  p.  745. 

This  disposes  of  specifications  of  error  con- 
tained in  the  brief  numbered  2,  4,  and  5. 
Specifications  1,  6,  7,  and  8  are  too  general  In 
their  character,  and  do  not  point  out  to  the 
court  the  real  error  complained  of.    For  in- 


stance, specification  No.  1  says  that  the 
court  erred  in  admitting  incompetent  and 
prejudicial  testimony,  but  what  particular 
testimony  was  admitted  is  not  specified. 

It  is  claimed  that  the  court  committed  er- 
ror In  permitting  the  defendant  in  error  to 
introduce  testimony  of  expenses  incurred  for 
medical  services  rendered.  We  cannot  agree 
with  counsel  that  the  plaintiff  could.  In  no 
event,  be  liable  for  medical  services,  for  the 
reason  that  she  is  a  married  woman,  and  it 
is  the  duty  of  the  husband  to  procure  med- 
ical services  for  bis  wife.  While  the  hus- 
band may  be  liable,  yet  under  our  statutes 
relating  to  married  women  we  think,  under 
some  circumstances  at  least,  the  plaintiff 
would  be  liable,  as  well  as  her  husband,  for 
the  medical  services  rendered  her.  It  does 
not  follow  that,  because  the  husband  is  al- 
ways liable  for  such  services,  the  wife  may 
not  also  be  liable. 

The  most  serious  proposition  In  this  case 
grow^s  out  of  the  evidence,  or  rather  the 
want  of  evidence,  bearing  upon  the  question 
of  whether  or  not  the  aflBIctlon  from  which 
the  plaintiff  was  suffering,  and  had  suffered 
In  the  past,  was  caused  by  the  assault  on  the 
part  of  the  defendant  The  testimony  Intro- 
duced in  support  of  the  plalntlfTs  case  was 
that  of  the  plaintiff  herself,  her  daughter 
Blanche,  and  Dr.  T.  R.  Stegall.  The  record 
conclusively  shows  that  the  plaintiff  and  her 
daughter  do  not  possess  any  extraordinary 
intelligence,  and  none  of  a  professional  char- 
acter, such  as  would  give  them  Information 
of  these  matters  under  consideration,  but. 
on  the  contrary,  are  persons  of  very  limited 
education.  The  only  witness  offered  having 
any  medical  skill  or  scientific  knowledge  of 
injuries  of  this  cliaracter  was  Dr.  Stegall. 
We  may  consider  the  fact  that  the  plaintiff 
was  suffering  from  Infiammatlon  of  the  uter- 
us, ovaries,  and  the  bladder  and  its  appen- 
dages as  being  sufliciently  proved;  in  fact, 
there  was  no  confiict  in  the  evidence  upon 
this  point,  the  only  trouble  being  that  the 
evidence  fails  to  show  the  injuries  to  be  the 
result  of  the  assault,  and  fulls  short  of  being 
satisfactory  as  to  their  extent.  The  mere 
fact  that  the  plaintiff  was  afflicted  in  the 
manner  shown,  and  was  suffering  therefrom, 
does  not  prove  the  cause  of  the  injuries;  and 
here  is  where  the  trouble  arises  in  this  case, 
and  where  the  evidence  of  the  plaintiff  falls 
to  support  the  allegations  of  the  petition.  It 
follows,  necessarily,  from  the  fact  that  nei- 
ther the  plaintiff  nor  her  daughter  iiad  any 
special  skill  or  knowledge  with  reference  to 
the  diseases  with  which  plaintiff  was  afflict- 
ed, that  the  testimony  which  was  given  by 
them  upon  this  subject  would  be  of  no  value, 
and  of  no  aid  to  the  Jury  In  determining 
what  caused  the  injuries  from  which  the 
plaintiff  was  suffering,  or  their  extent.  To 
maintain  ber  action  in  this  particular,  under 
the  circumstances  of  this  case  as  disclosed 
by  the  record,  the  plaintiff  should  have  offer- 
ed evidence  of  skilled  witnesses  to  show  that 
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her  condition  was  the  result  of  the  assault. 
Indeed,  the  court  so  Instructed  the  jury, 
when  It  said  that,  before  the  Jury  could  find 
a  verdict  In  favor  of  the  plaintiff,  they  must 
find  the  Injuries  complained  of  were  the  di- 
rect, immediate,  and  proximate  result  of  the 
assault  and  battery.  While  the  learned  Judge 
well  understood  the  rule  governing  this 
branch,  yet  he  failed  to  make  proper  appli- 
cation of  it  when  he  allowed  the  jury  to  con- 
sider this  question.  Inasmuch  as  there  was 
an  entire  want  of  evidence  upon  this  point. 
It  is  impossible  for  persons  unskilled  lu  the 
profession  of  medicine  or  surgery  to  deter- 
mine the  cause  of  such  diseases  as  the  plain- 
tiff in  this  case  was  suffering  from;  and 
these  questions,  being  questions  of  science, 
must  necessarily  be  determined  by  the  testi- 
mony of  skilled  and  professional  men,  and 
they  can  determine  the  fact  sufficiently  for 
them  to  form  an  opinion  only  by  a  careful 
examination  and  information  derived  from 
the  patient.  Dr.  Stegall  was  the  only  wit- 
ness called  for  the  plaintiff  who  testified  up- 
on this  subject,  who,  by  reason  of  his  scien- 
tific knowledge,  was  capable  of  giving  the 
court  and  Jury  the  necessary  Information. 
He  testified  that  about  the  Ist  of  March  he 
was  called  to  treat  the  plaintiff,  and  that 
about  the  day  before  he  was  called  the  plain- 
tiff had  had  a  miscarriage;  that  he  made 
about  three  visits,  but  tliat  he  continued 
treating  her  for  some  time,  and  was  again 
called  to  see  her  about  the  Ist  of  April.  At 
that  time,  the  doctor  states,  the  plaintiff  wa.s 
suffering  In  the  region  of  the  ovaries,  and 
especially  upon  one  side;  that  she  complain- 
ed of  having  a  chill.  The  doctor  states  that 
there  are  a  number  of  things  that  might 
cause  the  condition  of  the  patient  at  that 
time.  The  first  and  most  usual  would  be  ex- 
posure to  cold:  the  second,  some  nienstniiil 
(listnrl)iince;  the  third,  an  Injury  of  some 
kind,  a  strain;  and  that  It  iiiljiht  have  been 
the  result  of  the  former  lulsi-nrriade.  lie 
tcslllleH  that  in  e'ght  or  nine  days  foll(>\vin;r 
that  treatment  he  saw  her  auain  when  she 
came  to  town,  and  that  he  1ms  since  hei'n 
tr(>ntinR  her  off  and  on,  nidrc  at  siime  times 
than  at  others.  When  asked  the  direct  (jues- 
tion  as  to  what  had  caused  the  plaintiff's 
trouble,  this  witness  answered.  "I  do  not 
know."  This  witness,  having  heard  the  tes- 
timony of  the  plaintiff  and  her  dauiihter  as 
*o  the  assault  alleged  to  have  l>t>en  made, 
was  asked  by  the  court  whether  or  not  this 
assault  testlfle<l  to  by  the  plaintiff  would 
produce  the  Injury  from  which  the  plaintiff 
was  suffering.  The  doctor  stati'd  that  slie 
evidently  was  not  entirely  well  if  it  would 
cnnse  it.  Again,  he  says,  "I  think  If  that 
would  have  caused  it.  slie  would  not  have 
hcca  n  healthy  woman."  .\galn,  this  wit- 
r.-.<;s  was  aske<l  If  he  knew  the  plaintiff's 
condition  at  the  time  of  the  assault,  and  he 
answered  that  he  did  not:  tliat  she  came 
back  and  got  a  lM>ttle  of  iniMlli'Ine.  and  ho 
thinks  he  gave  her  a  seooud  boitle,  but  lie  , 


did  not  hear  from  her  for  lome  time.  Again, 
the  court  asked  this  witness:  "Q.  Did  you 
make  an  examination  as  to  what  caused  the 
miscarriage?  A.  I  could  not  tell.  Q.  Did 
you  make  an  examination?  A.  Xo,  sir.  I 
examined  her,  but  not  to  ascertain  what 
caused  It"  This  is  the  principal  part,  if  not 
all,  of  the  testimony  of  this  witness  bearing 
upon  this  partlcutar  branch  of  the  case.  He 
was  examined  at  some  length  concerning  the 
nature  of  the  injuries  complained  of,  the  or- 
igin of  such  injuries,  and  the  difference  and 
extent  of  the  same  as  shown  in  different 
persons;  but  In  no  particular  did  he  testify 
to  the  extent  of  these  particular  injuries  as 
to  whether  they  were  permanent,  or  how 
serious  they  were,  or  whether,  If  curable, 
how  long  and  what  character  of  treatment 
would  be  required  to  cure  them.  Again,  he 
states  further  ort  In  the  examination  that  the 
moat  prevalent  cause  of  these  troubles  Is 
cold,  and  that  he  thinks  that  exposure  to 
cold  at  certain  times  would  have  caused  the 
aflllctlon  from  which  the  plaintiff  was  suffer- 
ing, even  If  she  had  been  enjoying  entirely 
good  health.  We  are  not  conaiderliig  the 
question  of  the  weight  of  the  evidence  in  thi.s 
particular,  but  only  the  fact  that  the  evi- 
dence fails  to  show  what  was  the  cause  of 
the  injury  from  which  the  plaintiff  was  suf- 
fering. It  was  absolutely  es.sential  that  the 
plaintiff  should  show  what  caused  the  in- 
Jury.  It  was  not  sufficient  to  show  simply 
that  there  was  an  Injury,  for  It  does  not  fol- 
low that,  because  the  plaintiff  was  suffering 
from  some  Injury,  such  injury  was  caused 
by  the  assault  on  the  part  of  the  defendant 
Notwithstanding  this  failure  of  proof  oi- 
the  part  of  the  plaintiff,  the  defendant  intro- 
duced several  expert  witnesses,  physicians 
one  of  whom  in  i>articular  shows  a  very 
wide  and  thorough  knowledge  of  the  Injuries 
and  alflictions  such  as  testilied  to  by  the 
plaintiff  in  this  case,  and  tlielr  causes.  These 
witnesses  all  agreed  that  improper  care  of 
the  person,  expo.sure,  violent  exercise,  and 
hard  labor,  such  as  the  plaintiff  testitled  she 
was  accustomed  to,  might  very  readily,  and 
l)n)lia1)ly  would,  create  the  disturluince  or 
disease  from  which  the  plaintiff  teslitlcd  she 
wiis  sufferinji.  Indeed,  the  testimony  on  the 
part  of  the  defendant  would  seem  to  l)e  far 
in  excess  of  that  ofTered  by  the  plaintiff  up- 
on the  proposition  of  what  caused  the  inju- 
ries, so  that  it  is  readily  seen  that  the  neces- 
sity of  expert  testimony  In  cases  like  this  is 
especially  appliealile  here.  I'ettigrew  v. 
Lewis,  4(>  Kan.  78,  '2t>  Pac.  4.")S,  and  cases 
there  cltinl;  Tefft  v.  Wilcox,  0  Kan.  40.  At 
any  rate,  whatever  may  be  the  cause  of  the 
plaintiffs  atfilctions,  we  cannot  say  from  tho 
evidence  in  this  recoi-d  that  they  are  the  re- 
sult of  the  act  of  the  defendant  below,  nor 
can  we  say,  nor  coidd  the  jury  determine 
from  the  ev;(h'nce  Introduced,  what  was  the 
extent  of  the  injuries.  Having  reachwl  this 
<■oncl^'.^!en.  It  follows  that  the  judgment  of 
tl.,-  ..  u.   /dow  must  be  reversed. 
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Several  aadgnments  of  error  are  based  up- 
on the  Instructions.  Haying  reached  a  con- 
elnalon  In  this  case  which  requires  the  case 
to  be  retried.  It  may  be  well  to  notice  one 
particular  branch  of  the  Instructions,  which 
we  think,  while  not  necessarily  error,  should 
be  more  specific  In  case  of  a  new  trial.  The 
plaintiff  sought  to  recover  both  actual  and 
exemplary  damages.  Pecuniary  compensa- 
tion for  injuries  caused  by  an  assault  and 
battery  Is  the  measure  of  actual  damages, 
while  exemplary  damages  are  dependent  up- 
on other  facts,  and  are  measured  by  an  en- 
tirely different  rule.  The  Terdlct  in  this  case 
does  not  show  how  much  Is  allowed  for  actu- 
al damages  and  how  much  for  exemplary 
damages.  While  the  court's  instruction  up- 
on this  point  is  sufficient  so  far  as  it  goes, 
yet  we  think  it  Is  not  sufficiently  specific  as 
a  guide  for  the  Jury,  as  the  very  nature  of 
this  case  and  the  injuries  sustained,  when 
proved,  would  be  well  calculated  to  lead  a 
Jury  uninformed  sufficiently  as  to  the  law  to 
a  consideration  of  those  things  which  the 
law  does  not  permit  An  instruction  that 
the  Injuries  must  be  the  direct,  proximate, 
and  immediate  result  of  the  assault  Is,  we 
think,  hardly  sufficient  While  the  Jury 
might  find  that  the  assault  was  the  direct 
proximate,  and  immediate  cause  of  the  In- 
jury, yet  the  Instruction  does  not  sufficiently, 
we  think,  direct  the  minds  of  the  Jury  to 
those  particular  subjects  to  be  considered  by 
them.  The  rule  giving  the  elementary  limi- 
tation fixes  the  logical  boundary  of  redress, 
but  It  does  not  disclose  what  are  the  ele- 
ments of  Injury  for  which  compensation  may 
be  given,  except  two,  nor  does  the  instruc- 
tion direct  the  Jury  to  the  fact  that  they  are 
Umited  to  an  amount  commensurate  with  the 
nature  and  extent  of  the  Injury.  These  are 
legal  Inquiries,  ond  must  he  determined  by 
the  court.  We  think  that  in  every  damage 
suit  tht.  court  ought  to  furnish  the  Jury  a 
role  by  which  to  measure  and  fix  the  dara- 
apcs,  and  this  rule  ought  to  cover  the  differ- 
ent elements  for  which  compensation  may  be 
awarded. 

The  Judpment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial.  All  the  Justices  concurring,  except 
HAIJTER,  J.,  who  tried  the  case  below,  not 
Bitting,  and  BrnFOIlD,  C.  J.,  absent 


m  Oki.  522) 

SHARP  V.  TTNTTED  ST.^TES. 
(Supreme  Court  of  Oklahoma.    Jan.  12,  1901.) 

SRAHD    JUBT— PBBFABino   LIST   AND    DBAWINO 
— APPKAL—BBVIEW—nBIBEBV— INDICT- 
MENT. 

1.  The  provisions  of  the  statute  in  regard  to 
the  mode  of  ohtainlns  Jurors  are  directory,  and 
■  sutmtKDtinl  compliance  with  the  reqiiirement* 
of  the  law  is  sufficient.  The  court  will  aot  re- 
verse the  ruling  of  the  district  court  overruling 
a  motion  to  set  aside  an  indictment  on  the 
grounds  that  the  grand  jury  were  not  chosen, 
•elected,  and  drawn  acconling  to  the  provisions 
of  the  statute,  and  overiulmg  an  objection  to 
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the  manner  in  whldi  the  list  tH  persons  from 
which  the  panel  was  selected  was  made  np. 
when  snch  objections  are  purely  technical,  and 
do  not  affect  the  substantial  rights  of  the  pa» 
ties,  and  when  it  does  not  appear  that  any  ma- 
terial right  has  tieen  lost  thereby. 

2.  Charging  the  offense  of  bribery  sobstan- 
tially  in  the  language  of  the  statute  sufficientlj 
states  the  offense  in  the  indictment 

CSyllabos  by  the  Court) 

Krror  from  District  Court;  Noble  Oountji 
B.  F.  Bnrwell,  Judge. 

Asa  C.  Sharp  was  convicted  of  bribery,  anA 
brings  error.    Affirmed. 

The  plalotiflf  In  error,  Aaa  O.  Sharp,  war 
Indicted  by  the  grand  Jury  of  Noble  county 
on  December  6,  1800.  The  Indictment  wai 
as  follows: 

"At  the  December  term  of  tha  dlatrlct 
court  of  the  Fourth  Judicial  District  In  and 
for  the  county  of  Noble  and  territory  of  Okla- 
homa, sitting  with  the  powers  of  a  district 
court  of  the  United  States  of  America  and  a 
circuit  court  of  the  United  States  of  America, 
begun  and  held  at  Perry,  in  said  county  and 
territory,  on  the  Sd  day  of  December,  in  the 
year  of  our  Lord  one  thousand  nine  hundred. 
The  grand  Jurors  of  the  United  States  of 
America,  within  and  for  said  county,  having 
been  duly  impaneled,  sworn,  and  charged  to 
inquire  into  and  true  presentment  make  of 
all  public  offenses  against  the  laws  of  thr 
United  States  of  America,  committed  or  trl 
able  within  said  county,  upon  their  oath, 
aforesaid,  in  the  name  and  by  the  authority 
of  the  United  States  of  America,  do  find  and 
present: 

"That  on  the  eleventh  day  of  February,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-eight  at  and  within  the 
Ponca  Indian  Reservation,  which  said  reser- 
vation, is  under  the  exclusive  Jurisdiction  of 
the  United  States,  and  is  and  was  then  at- 
tached to  said  county  for  judicial  ptnT»oseB, 
and  within  the  jurisdiction  of  said  court 
Asa  O.  Sharp  then  and  there  was  an  officer 
of  the  United  States,  to  wit,  an  Indian  agent 
acting  for  and  on  behalf  of  the  United  States, 
and  a  person  acting  for  and  on  behalf  of  the 
United  States  in  his  official  capacity  as  such 
officer,  and  as  such  person  acting  for  and  on 
behalf  of  the  United  States,  under  and  by 
virtue  of  the  authority  of  the  office  of  the 
Commissioner  of  Indian  Affairs  of  the  gov- 
ernment of  the  United  States,  and  under  and 
by  virtue  of  the  authority  of  the  Interior  De- 
partment of  the  government  of  the  United 
States,  and  said  Sliarp  as  such  officer  and  as 
such  person,  acting  in  his  official  capacity 
aforesaid,  then  and  there  had  charge  of  the 
execution  and  couipletion  of  certain  leases 
for  certain  tracts  of  laud  in  the  Ponca  Indian 
Reservation,  commonly  known  as  the  Bast 
Ponca  Pasture  and  the  West  Ponca  Pasture, 
and  also  of  certain  other  leases  for  four  cer- 
tain other  tracts  of  land  in  the  Otoe  and  Mia- 
sourl  Indian  Reservation,  commonly  known 
as  the  west  half  of  the  West  Otoe  Pasture, 
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tbe  east  half  of  th«  West  Otoe  Pasture,  the 
west  ten  tbousand  acres  of  the  Bast  Otoe 
Pasture,  the  east  forty-three  thousand  acres 
of  the  East  Otoe  Pasture,  tbe  execution  and 
completion  of  which  leases  were  then  and 
there  pending  before  him  In  hla  official  ca- 
pacity aforesaid,  and  in  his  place  of  trust  as 
such  officer  and  as  such  person  acting  for 
and  on  behalf  of  the  United  States  under  the 
authority  aforesaid.  And  said  Sharp,  so  act- 
ing as  aforesaid,  in  the  capacities  aforesaid, 
and  so  having  charge  of  the  execution  and 
completion  of  the  leases  as  aforesaid,  did 
then  and  there  corruptly,  unlawfully,  and  fe- 
loniously ask,  accept,  and  receive  money  in 
the  sum  of,  to  wit,  one  thousand  five  hun- 
dred dollars,  from  Henry  B.  Asp,  with  in- 
tent to  have  his  action  upon  the  execution 
and  completion  of  the  leases  aforesaid  In- 
fluenced thereby.  Contrary  to  the  form  of 
the  statute  In  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  tbe 
United  States  of  America. 

"Horace  Speed, 

"United  States  Attorney. 

"Second  Count  •  •  •  And  said  Sharp, 
so  acting  as  aforesaid  under  and  by  virtue  of 
the  authority  of  the  <^ce  and  department 
aforesaid,  corruptly,  unlawfully,  and  feloni- 
ously did  then  and  there  ask  money  In  the 
sum  of,  to  wit,  two  thousand  dollars,  from 
W.  F.  Smith  and  Frank  Wltherspoon,  with 
Intent  to  have  his  actlcm  upon  the  execution 
and  completion  of  the  leases  aforesaid  In- 
fluenced thereby.  Contrary  to  the  form  of 
the  statute  In  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

"Horace  Speed, 

"United  States  Attorney. 

•rrhlrd  Count  •  •  •  And  said  Sharp, 
so  acting  as  aforesaid,  under  and  by  virtue  of 
tbe  authority  of  the  office  and  department 
aforesaid,  then  and  there  corruptly,  unlaw- 
fully, and  feloniously  did  ask,  accept  and  re- 
ceive of  and  from  one  Charles  H.  Ogden  a 
certain  promise  for  the  payment  of  money  In 
the  sum  of  six  thousand  five  hundred  dol- 
lars, with  the  intent  then  and  there  to  have 
bis  action  upon  the  execution  and  completion 
of  tbe  leases  aforesaid  influenced  thereby. 
Contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  tbe 
peace  and  dignity  of  the  United  States  of 
America. 

"Horace  Speed, 

"United  States  Attorney. 

"Fourth  Count  •  •  •  And  said  Sharp, 
80  acting  as  aforesaid.  In  the  capacities 
aforesaid,  under  and  by  virtue  of  the  authori- 
ty of  the  office  and  department  aforesaid, 
then  and  there  corruptly,  unlawfully,  and  fe- 
loniously did  ask,  accept  and  receive  of  and 
from  one  Charles  De  Roberts  a  certain  prom- 
ise for  the  payment  of  money  In  the  sum  of 
six  thousand  five  hundred  dollars,  with  the 
intent  then  and  there  to  have  his  action  upon 
the  execution  and  completion  of  the  leases 


aforesaid  Influenced  thereby.     Contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  die- 
Dity  of  the  United  States  of  America. 
"Horace  Speed, 

"United  States  Attorney." 

Upon  arraignment  to  this  indictment  tho' 
defendant  flled  a  motion  to  correct  the  Jour- 
nal of  the  court  with  reference  to  the  draw- 
ing and  impaneling  of  the  grand  jury,  which 
appears  on  pages  11  to  14  of  case-made,  and 
which  states,  In  substance,  that  the  Journal 
of  the  clerk  shows  the  discharge  of  certain 
grand  Jurors  for  legal  cause,  when  In  fact 
they  were  peremptorily  challenged  by  the 
United  States  attorney  and  dismissed  by  tbe 
court  without  cause.  Upon  the  hearing  of 
this  motion,  which  was  duly  verified,  con- 
stituting part  of  the  evidence  upon  the  hear- 
ing, the  court  sustained  the  motion,  and 
made  the  following  order  and  Journal  entry 
thereon: 

"In  the  District  Court  of  NOble  County, 
Territory  of  Oklahoma,  Sitting  with  the  Pow- 
ers and  Jurisdiction  of  a  District  Court  of 
the  United  States  and  a  Ch-cult  Court  of  the 
United  States.  United  States  of  America. 
PlalntlfT,  vs.  Asa  C.  dharp.  Defendant  Or- 
der to  Correct  Record.  Now,  on  this  16th 
day  of  May,  A.  D.  1001,  the  same  being  a 
Judicial  day  of  the  regular  May,  A.  D.  1901, 
term  of  the  above-entitled  court,  the  above- 
entitled  cause  comes  on  for  hearing  upon  mo- 
tion of  the  defendant  to  correct  tbe  Journal 
entry  of  the  impaneling  of  the  grand  Jury  for 
the  reasons  set  forth  in  said  motion,  which 
grand  Jury  returned  the  indictment  herein, 
the  United  States  appearing  by  Hon.  Horace 
Speed,  United  States  attorney,  and  the  de- 
fendant, Asa  C.  Sharp,  appearing  In  person 
in  open  court,  and  by  his  attorneys  Judge 
Henry  W.  Scott,  S.  H.  Harris,  and  Judge  A. 
O.  O.  Blerer,  and  after  hearing  the  evidence 
ofTered  In  support  of  said  motion  and  the 
argument  of  counsel,  and  being  fully  advised 
In  the  premises,  the  court  finds  that  said  mo- 
tion should  be  sustained  in  part  and  that 
the  Journal  referred  thereto  therein  should 
be  corrected  in  the  parts  referred  to  in  said 
motion,  and  in  reference  to  the  grand  Juror 
John  Benson  said  Journal  should  read  as 
follows:  'Whereupon,  the  Honorable  Hor- 
ace Speed,  United  States  attorney,  suggested 
and  requested  the  court  to  excuse  John  Ben- 
sou,  which  request  was  granted,  and  the 
court  excused  the  said  John  Benson  for  the 
reason  that  the  court  believed  from  the  evi- 
dence that  the  said  John  Benson  was  not  a 
fit  and  competent  person  to  serve  as  a  grand 
Juror  for  said  term  of  court  and  which  was 
disclosed  from  the  evidence,  and  which  Is 
the  evidence  disclosed  here  upon  this  appli- 
cation to  correct  the  Journal  entry.'  That  In 
reference  to  the  grand  Jiuror  E.  R.  Baker  the 
said  Journal  shall  read  as  follows:  'Where- 
upon, the  Honorable  Horace  Speed,  United 
States  attorney,  suggested  and  requested  tba 
court  to  excuse  U.  B.  Baker,  which  request 
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was  granted,  and  the  court  excused  the  said 
E.  R.  Baker,  for  the  reason  that  the  court 
believed  from  the  evidence  that  the  said  B. 
R,  Baker  was  not  a  fit  and  competent  person 
to  serve  as  a  grand  Juror  for  said  term  of 
court,  and  which  was  disclosed  from  the  evi- 
dence, and  which  is  the  evidence  disclosed 
here  upon  this  application  to  correct  the  Jour- 
nal entry.' 

"Bayard  T.  Hainer,  Judge." 

After  the  correction  of  the  Journal  afore- 
said, the  defendant  filed  his  motion  to  set 
aside  the  Indictment,  which  motion  was  for 
the  following  reasons: 

"First  That  the  Judges  of  election  who 
returned  the  grand  Jurors  were  not  s-nom 
to  select  and  return  grand  Jurors,  and  the 
names  were  not  returned  under  the  oath 
and  obligation  of  the  Judges  of  election  of  the 
various  precincts  of  the  county. 

"Second.  That  there  were  2,240  votes  cast 
in  the  county  at  the  last  general  election, 
and  that  the  350  names  required  for  tlie 
Jury  box  would  make  e'Vas  of  population 
for  each  Juror;  that  the  county  clerk  at  the 
last  preceding  election  intentionally  direct- 
ed the  Judges  of  election  of  Billings  precinct 
not  to  return  any  Jurors,  and  intentionally 
directed  a  return  of  twenty-one  Jurors  from 
the  Second  Ward  of  the  city  of  Perry,  where 
250  votes  had  been  cast  in  the  general  elec- 
tion preceding,  and  that  he  intentionally  di- 
rected the  Judges  to  return  twenty-one  Ju- 
rors from  Oleurose  township,  where  only 
one  hundred  votes  had  been  cast  at  the  last 
election,  and  that  the  clerk  intentionally 
directed  the  Judges  of  election  of  Oakdale 
township  to  return  eighteen  Jurors,  where 
132  votes  had  been  cast  at  the  last  general 
election. 

"Third.  That  on  the  19tli  day  of  November, 
prior  to  the  convening  of  the  Deceml)er  term, 
1000,  which  began  on  December  3,  the  Judge 
of  the  district  court  of  Noble  county  delivered 
to  the  clerk  an  order  in  writing  directing 
the  drawing  of  twenty  grand  Jurors  for  the 
term,  and  afterwards  telegraphed  the  clerk 
from  Guthrie  to  draw  twenty-four  grand  Ju- 
rors, and  the  clerk  thereupon  cluinged  the  or- 
der, which  had  been  signed  by  the  Judge,  and 
made  it  read  twenty-four  Instead  of  twenty 
grand  Jurors,  and  twenty-four  grand  Jurors 
were  drawn  and  summoned. 

"Fourth.  That  several  grand  Jurors  who 
bad  been  drawn  and  summoned  were  not  im- 
paneled, and  no  effort  was  made  to  produce 
them  in  court,  and  no  evidence  taken  from 
which  it  could  be  determined  that  they  were 
lawfully  away  from  court,  and  that  it  was 
necessary  to  impanel  other  grand  Jurors  in 
their  stead,  and  that  other  grand  Jurors  drawn 
and  selected,  and  not  of  the  first  sixteen 
draw^n  from  the  box.  were  placed  upon  the 
grand  Jury  and  served  thereon  during  the 
finding  of  the  indictment  in  question. 

"Fifth.  That  four  grand  Jurors  were  ex- 
cosed  upon  peremptoi-y  challenge  by  the  Unit- 
ed States  attorney  without  any  legal  cause 


or  excuse  therefor,  two  of  them  being  chal- 
lenged and  excused  on  the  ground  that  they 
had  served  upon  a  Jury  in  the  county  within 
the  past  two  years,  and  the  other  two  were 
excused  upon  peremptory  challenge,  as  shown 
in  the  hearing  upon  motion  to  correct  the 
Journal.  The  places  of  the  Jurors  belonging 
to  the  sixteen  drawn  for  the  grand  Jury,  and  ■ 
which  were  cliallenged  by  the  United  States 
attorney,  were  filled  by  other  members  of 
the  twenty-four  drawn  as  the  grand  Jury, 
and  that  the  grand  Jurors  were  not  placed  In 
the  box  and  required  to  serve,  when  found 
competent,  and  in  the  order  in  which  they 
were  drawn  from  the  Jury  box. 

"Sixth.  That  there  was  no  legal  and  com- 
petent evidence  submitted  to  the  grand  Jury 
after  it  was  impaneled  to  warrant  the  indict- 
ment returned  upon  either  or  all  of  the  counts 
thereof." 

This  motion  was  by  the  court  overruled. 
Exceptions  saved  by  the  defendant.  After 
the  deciding  of  this  motion  the  defendant  filed 
a  demuiTcr  to  each  and  every  count  of  the 
Indictment,  wliich  demurrer  was  overruled. 
Exception  saved  by  defendant.  TWal  was 
had  on  the  8th  day  of  .Tuly,  1901,  resulting  In 
a  verdict  of  conviction  on  the  first  and  sees 
ond  counts  of  the  Indictment.  Motions  for 
new  trial  and  in  arrest  of  Judgment  were 
filed  and  overruled,  said  ruling  excepted  to 
by  the  defendant,  and  the  case  brought  here 
for  review. 

S.  H.  Harris,  for  plaintiff  in  error.  Horace 
Speed,  U.  S.  Atty.,  for  defendant  in  enor. 

IRWIN,  J.  (after  stating  the  facts).  While 
there  are  several  assignments  of  error  by  the 
appellant,  we  think  it  will  be  necessary  to 
notice  but  two: 

First,  it  is  contended  that  the  statutes  of 
the  territory  in  reference  to  the  drawing  and 
impaneling  of  grand  Jurors  is  mandatory,  and 
that  all  of  its  provisions  mtist  be  substan- 
tially complied  with  In  order  to  constitute  a 
legal  Jury,  and  that  the  drawing  and  impanel- 
ing of  the  grand  Jury  in  question  was  not  in 
either  substantial  or  exact  compliance  with 
the  law.  We  have  examined  this  record  care- 
fully, and  think  this  contention  is  not  tena- 
l)le.  In  the  case  of  FVancIs  D.  Malignon  v. 
The  Territory  of  Oklahoma,  filed  August  24, 
18!)0,  and  reported  in  8  Okl.  439,  58  Pac. 
505,  this  court  laid  down  tlie  rule  as  follows: 
"In  the  al)sence  of  any  suggestion  or  showing 
that  tlie  fallijre  to  comply  with  the  statutory 
requirements  In  regard  to  drawing  Jurors  has 
injuriously  affected  the  substantial  rights  of 
the  defendant,  this  court  will  not  reverse  the 
action  of  the  trial  court  in  overruling  a  chal- 
lenge to  the  array,  founded  upon  such 
grounds."  And  sul>atantlally  the  same  doc- 
trine was  enunciated  by  this  court  in  the  case 
of  Huntley  v.  The  Territory,  7  Okl.  60,  54 
Pac.  314,  and  in  case  of  Queenan  v.  Terri- 
tory, 11  Okl.  202,  71  Pac.  218,  61  L.  R.  A. 
324,  Which  case  was  afiflrmed  by  the  United 
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States  Supreme  Court  (190  U.  S.  548,  23  Sup. 
Ct  762,  47  L.  Ed.  1175);  and  we  think  these 
decisions  lay  down  the  true  rule  and  are  the 
law  of  this  territory  in  regard  to  the  subject, 
and  on  the  authority  of  these  cases  and  the 
cases  therein  cited  we  thlnlc  tliere  is  noth- 
ing in  the  contention  of  plaintiff  in  error 
as  to  this  proposition. 

The  next  proposition  urged  for  a  reversal 
of  this  case  is  "that  neither  count  of  the  in- 
dictment states  facts  sufficient  to  constitute 
a  cause  of  action,  for  the  reason  that  nei- 
ther count  relates  to  any  act  or  transaction 
on  the  part  of  plaintiff  in  error  as  Indian 
agent  which  constitute  a  part  of  his  offi- 
cial power  and  authority,  under  the  law  as 
here  quoted,  and  because  neither  count  sets 
forth  with  sufficient  certainty  the  facts  and 
circumstances  constituting  the  offense  sought 
to  be  charged." 

The  indictment  in  this  case  is  under  sec- 
tion r)r)01  of  the  Kevised  Statutes  of  the 
United  States  [U.  S.  Comp.  St.  1901.  p.  3709], 
which  provides:  "Every  officer  of  the  United 
States,  and  every  person  acting  for  or  on 
belialf  of  tlie  United  States  in  any  official 
capacity,  under  or  by  virttie  of  the  authority 
of  any  department  or  office  of  the  govern- 
ment •  •  *  who  asljs,  accepts  or  receives 
any  money,  or  any  contract,  promise,  under- 
taliing,  obligation,  gratuity  or  security,  for 
the  payment  of  money,  or  for  the  delivery 
or  conveyance  of  anything  of  value,  with  the 
intent  to  have  his  decision  or  action  on  any 
question,  matter,  cause  or  proceeding,  which 
may  at  any  time  be  pending,  or  which  may 
be  by  law  brought  before  him,  in  his  official 
capacity,  or  in  his  place  of  trust  or  profit 
Influenced  tliereby  shall  be  punished.   *   •   *" 

This  indictment  in  the  first  count  charges, 
among  other  things,  that  Asa  C.  Sharp,  the 
defendant,  then  and  tliere  was  an  officer  of 
the  United  States,  to  wit,  an  Indian  agent, 
acting  for  and  on  behalf  of  the  United  States, 
and  as  such  officer  the  said  Sharp,  in  the  ca- 
pacitj'  aforesaid,  having  charge  of  the  ex- 
ecution and  completion  of  leases  of  certain 
Indian  lands,  did  then  and  there  corruptly, 
unlawfully,  and  feloniously  ask,  accept,  and 
receive  a  bribe  from  one  Henry  E.  Asp,  with 
intent  to  have  his  action  on  the  execution 
and  completion  of  the  leases  aforesaid  In- 
ttuencod  therel)y. 

The  first  question  to  be  considered  is,  "Is 
an  Indian  agent  a  United  States  officer?" 
Section  2058  of  the  Itevised  Statutes  of  the 
Uuiretl  States  defines  the  duties  of  an  Indian 
agent  as  follows:  "Each  Indian  agent  shall 
within  his  agency  manage  and  superintend 
the  intercourse  with  the  Indians  agreeably 
to  law,  and  execute  and  perform  such  regu- 
lations and  duties,  not  inconsistent  with  the 
law,  as  may  be  prescribed  by  the  President, 
the  Secretary  of  the  Interior,  Commissioner 
of  Indian  Affairs,  or  the  Suiierintendent  of 
Indian  Affairs."  Section  403  IV.  S.  Comp. 
St.  1001,  p.  202]:  "The  Commissioner  of 
Indian  Affairs  shall,  imder  the  direction  of 


the  Secretary  of  the  Interior,  and  agreeably 
to  such  regulations  as  the  President  may 
prescribe,  have  the  management  of  alt  In- 
dian affairs,  and  of  ail  matters  arising  out 
of  Indian  relations." 

It  is  apparent  that  the  Indian  agent  Is 
but  a  subordinate  branch  of  that  department 
of  the  government  in  charge  of  the  Indian 
affairs;  tliat  he  la  under  the  direction  and 
control  of  the  President,  Secretary  of  the 
Interior,  and  other  officers  of  such  depart- 
ment; and  it  seems  to  us  that  It  must  be 
apparent  that  such  an  agent,  appointed  by 
the  I'resideut,  and  under  the  constant  orders 
of  the  Secretary  of  the  Interior  and  the 
Commissioner  of  Indian  Affairs,  is  a  govern- 
ment officer.  But  it  is  contended  by  the 
counsel  for  the  plaintiff  in  error  that  be  was 
not  a  government  officer,  and  was  not  acting 
as  the  agent  of  the  government,  but  as  the 
agent  of  the  Indians.  It  seems  to  us  that 
lie  could  not  be  considered  the  agent  of  tlie 
Indians,  for  the  reason  that  he  was  controll- 
ed by  another  power,  superior  to  both  him 
and  the  Indians.  His  directions  come  from 
the  government,  he  acts  as  an  officer  to  car- 
ry out  tlie  affairs  of  the  government  In  ref- 
erence to  Indian  lands,  and  In  the  execution 
of  tliese  leases  he  was  simply  an  officer  of 
the  government,  who  carried  out  the  affairs 
of  the  government,  and  his  only  duties,  oth- 
er than  as  an  executive  officer,  was  to  ad- 
vise with  the  Indian  department  as  to  the 
best  method  to  be  adopted,  and  as  to  the 
best  policy  to  pursue  as  to  the  making  of 
tliese  leases. 

The  ne.vt  argument  of  the  defendant  is 
that  this  Indictment  does  not  charge  the 
offenses  with  suflicient  certainty  to  constitute 
a  public  offense  for  the  reason  that  the  land 
to  be  leased  is  not  described,  or  the  num- 
ber of  the  lease  or  the  name  of  the  lessee, 
or  the  quantity  of  each,  or  the  form  and 
number  of  the  lease  or  the  condition  of  the 
contract  We  have  examined  this  indict- 
ment, and  we  think  it  is  drawn  substantial- 
ly In  the  language  of  the  statute,  and  this 
has  been  repeatedly  held  to  be  sufficient. 

In  Hughes'  Criminal  Law  and  Procedure 
(page  302,  art.  1500)  the  author  lays  down  the 
rule:  "Charging  tlie  offense  of  bribery  sub- 
stantially in  the  language  of  the  statute  de- 
fining It  sufficiently  states  the  offense  In  the 
itidictment  or  Information."  And  as  author- 
ity for  this  proposition,  he  cites  People  v. 
Edson,  OS  Cal.  540,  10  Pac.  192;  State  v.  Mc- 
Donald, 100  Ind.  2:{3,  0  N.  E.  007;  State  v. 
McCrystol,  43  La.  Ann.  907,  9  South.  922.  In 
Coiiimonwealth  v.  Lapliam,  150  Mass.  480, 
31  N.  E.  KiS,  the  matter  about  which  the 
bribe  'mis  given  is  described  as  follows: 
"Certain  specimens  of  milk  then  and  there 
being,  in  the  cu-stody  and  possession  of  one 
A.  B.,''  and  this  was  held  to  be  sufficient 
In  the  case  of  Glover  v.  State,  109  Ind.  391, 
10  N.  E.  282,  the  subject-matter  of  the 
bribery  was  described  as  "certain  school  fur- 
niture."   In  the  case  of  Walsh  v.  People,  65 
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HI.  68,  16  Am.  R^.  668,  the  descrlptton  waa 
"certain  real  estate."  In  United  States  ▼. 
Boyer  (D.  C.)  86  Fed.  427,  tlie  rabject-matter 
was  described  as  "certain  carcasses  of  cattle 
at  the  packing  house  of  the  said  Jacob  Dold 
Packing  Company,  which  had  been  condemn- 
ed." In  all  of  these  cases  the  Indictments 
were  held  to  be  sufficient 

In  the  indictment  in  the  case  at  bar  the 
description  of  the  leases  was:  "Certain 
leases  for  certain  tracts  of  land  In  the  Ponca 
Indian  Reservation,  commonly  known  as  the 
East  Ponca  Pasture  and  the  West  Ponca 
Pasture,  and  also  of  certain  other  leases  for 
four  certain  other  tracts  of  land  In  the  Otoe 
and  Missouri  Indian  Reservation,  commonly 
known  as  the  west  half  of  the  West  Otoe 
Pasture,  the  east  half  of  the  West  Otoe 
Pasture,  the  west  ten  thousand  acres  of  the 
East  Otoe  Pasture,  the  east  forty-three  thou- 
sand acres  of  the  East  Otoe  Pasture,  the 
execution  and  completion  of  which  leases 
were  then  and  there  pending  before  him  in 
his  official  capacity  aforesaid."  We  think 
the  description  of  the  leases  described  in  the 
Indictment  in  the  case  at  bar  is  much  more 
full  and  complete  than  those  referred  to  in 
the  authorities  cited,  and  we  think  the  in- 
dictment described  the  leases  with  sufficient 
certainty  to  apprise  the  defendant  of  the 
offense  with  which  he  is  charged.  Hence 
we  think  that  the  action  of  the  court  in  over- 
ruling the  motion  to  set  aside  the  indictment, 
and  in  overruling  the  motion  for  a  new  trial, 
and  the  pronouncing  of  sentence  on  the  ver- 
dict of  the  jiu-y,  was  sustained  by  the  law 
and  the  evidence. 

For  these  reasons  the  action  of  the  lower 
court  is  affirmed.  All  the  Justices  concur- 
ring, except  Justice  BURWELL,  who,  hav- 
ing tried  the  case  in  the  court  below,  took 
no  part  In  this  opinion.  Justice  HAINER, 
having  taken  some  part  in  this  case  In  the 
district  court,  took  no  part  in  this  opinion. 


HE8SER  et  al.  v.  JOHNSON. 
(Supreme  Court  of  Oklahoma.     March  4,  1904.) 

JUBISDICTION  —  SINGLE      CAUSE      OF      ACTION-^ 
SPUTTINO— APPEAL— PRACTICE. 

1.  Where  an  action  ia  appealed  from  a  justice 
of  the  peace  to  the  district  court,  the  district 
court  takes  merely  appellate  jurisdiction  and 
no  original  jurisdiction,  and  can  hear  and  deter- 
mine the  case  only  as  a  case  within  the  juris- 
diction of  a  justice  of  the  peace. 

2.  Where  a  tort  is  committed  by  the  taking  at 
one  time  of  several  chattels,  it  gives  but  one 
cause  of  action,  and  the  plaintiff  cannot  be  al- 
lowed to  split  it  and  bring  separate  suits  for 
separate  articles.  So  where  a  sheriff  having  in 
bis  hands  an  execution  makes  a  wrongful  levy 
upon  the  property  of  a  person  not  named  in 
the  execution,  asd  by  one  and  the  same  levy 
takes  several  articles  of  jiersonal  property  at 
different  places,  and  with  a  slight  variation  in 
time,  but  where  all  are  made  on  the  same  day, 
and  as  part  of  the  same  levy,  and  all  included  in 
one  return,  such  taking  constitutes  but  one 
cause  of  action,  and  a  party  cannot  split  such 
cause  of  action,  so  as  to  confer  jurisdiction  upon 


a  court,  where  the  entire  value  of  the  property 
would  exceed  the  jurisdiction  of  such  court. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Payne  County; 
before  Justice  Pancoast. 

Action  by  W.  H.  Johnson  against  J.  P. 
Hesser  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

F.  0.  Hunt  and  Fulton  &  Bush,  for  appel- 
lants.   Liowry  &  Workman,  for  appellee. 

BURWEI>L,  J.  Ferdinand  Westhelmer  & 
Sons,  a  partnership,  duly  obtained  a  Judg- 
ment In  the  probate  court  of  Payne  county 
against  R.  J.  Bost,  Charles  Vickers,  and 
James  Rltchey,  partners  as  R.  J.  Rost  &  Co., 
for  1274.00.  Execution  was  issued,  and  pla- 
ced in  the  hands  of  the  sheriff,  who  executed 
It  by  levying  on  certain  personal  property  at 
tlie  residence  of  and  In  the  possession  of  one 
W.  H.  Johnson.  The  sheriff  then  loaded  this 
property  In  a  dray  and  hauled  It  away.  Im- 
mediately thereafter  the  sheriff  went  to  the 
cold-storage  room  of  Fred  M.  Stallard,  locat- 
ed a  short  distance  from  Johnson's  residence, 
and  levied  on  a  barrel  of  whisky,  and  hauled 
It  to  the  same  place  where  he  had  stored 
the  other  goods.  Johnson  claimed  to  be  the 
owner  of  the  whisky  and  the  goods  seized 
at  his  residence.  All  of  the  property  was 
embraced  in  the  one  return  of  the  sheriff. 
Johnson  then  commenced  an  action  in  tlie 
Justice's  court  for  the  whisky,  and  another 
action  for  the  other  goods.  By  separating 
these  actions  In  this  way,  the  Jurisilietlon 
was  within  the  Justice's  court,  but  by  com- 
bining all  in  one  suit  the  amount  was  greater 
than  $100,  or  the  Justice's  Jurisdiction.  The 
defendants,  appellants  in  this  court.  Insisted 
that  the  seizing  of  this  property  by  the  sheriff 
under  the  execution,  even  If  wrongful,  con- 
stituted but  one  tort,  and  therefore  only 
one  action  could  be  maintained.  These  objec- 
tions (the  facts  upon  which  they  were  base<l 
being  admitted)  wei«  overruled,  trials  had, 
and  appeals  taken  to  the  district  court,  and 
after  trials  there  both  cases  were  appealed 
to  this  court. 

We  think  the  defendant  was  correct  In  his 
position.  The  property  was  all  taken  under 
one  execution,  and  In  law,  under  the  facts  of 
this  case.  If  the  taking  was  wrougiul,  will  be 
treated  as  one  continuous  tort.  Therefore 
John.son  can  maintain  only  one  action  for  the 
value  of  the  property.  The  mere  fact  thnt 
the  case  was  flually  tried  in  the  dlstric-T 
court  does  not  change  the  rule,  as  It  only 
acquired  appellate  Jurisdiction.  The  facts  In 
this  case  are  Identical  with  those  in  the  case 
of  Ferdlnaml  Westhelmer  &  Sons  v.  W.  H. 
Johnson  (decided  at  the  last  term  of  this 
court)  74  Pnc.  320,  and  the  rules  therein  an- 
nounced are  here  followed. 

This  case  Is  here  reversed  and  remanded, 
with  directions  to  the  district  court  to  dis- 
miss the  cause  of  action  wltliout  prejudice  at 
the  cost  of  appellee,  W.  H.  Johnson.    All  of 
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the  Justices  concurring,  except  PANCOAST, 
J.,  who  tried  the  case  below,  not  sitting,  and 
BURFORD,  C.  J.,  absent. 


GARRISON  V.  TERRITORY. 
(Supreme  Court  of  Oklahoma.    March  4,  1901.) 

CBIMINAL    LAW— CONTINUANCE— MATTER    OF 
DISCRETION — CHANGE    OF    VENUE. 

1.  Tlie  granting  or  refusal  of  a  continuance 
in  a.  criminal  case  is  largely  a  matter  of  dis- 
cretion with  the  trial  court,  and  this  court  will 
not  reverse  the  trial  court  on  the  decision  of  a 
matter  which  rests  entirely  in  the  sound  discre- 
tion of  the  court,  unless  it  is  shown  that  there 
has  been  an  abuse  of  discretion. 

2.  Under  chapter  25.  art.  1,  {  1,  p.  220,  I^aws 
1903,  when  the  records  show  that  at  the  time 
of  taking  up  the  motion  for  change  of  venue 
the  county  attorney  was  present  in  open  court, 
and  did  not  raise  the  question  of  notice,  and 
when  the  record  shows  tliat  the  motion  was  tak- 
en up  without  objection  on  bis  part,  and  where 
no  demand  was  made  by  him  for  time  to  file 
counter  affidavits,  and  no  request  on  his  part 
for  leave  to  examine,  under  oath,  the  signers 
of  the  petition,  the  trial  court  should,  and  this 
court  will,  treat  the  notice  required  by  this 
statute  as  waived ;  and  where  the  affidavits  pre- 
sented in  support  of  the  motion  reasonably  es- 
tablished the  fact  that  the  minds  of  the  in- 
habitants of  the  county  in  which  the  case  is 
pending  are  so  prejudiced  against  the  defend- 
ant that  a  fair  and  impartial  trial  cannot  be 
had  therein,  the  court  should  grant  the  applica- 
tion. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Oklahoma  Coun- 
ty;   Burford,  Judge. 

George  G.  Garrison  was  convicted  of  crime, 
and  brings  error.     Reversed. 

At  the  November  term,  1902,  of  the  district 
court  held  In  and  for  Oltlahoma  county  an 
indictment  was  returned  by  the  grand  Jury 
of  that  county  cliarging  the  defendant,  one 
George  G.  Garrison,  with  the  crime  of  rape, 
committed  upon  the  person  of  one  Lucy  Patt 
on  the  26th  day  of  February,  1003.  In  said 
Indictment  one  Ann  Wynn  was  therein  char- 
ged Jointly  with  the  said  George  Garrison 
with  the  crime  of  rape,  by  tielng  feloniously 
present  and  aiding,  abetting,  and  protecting 
the  said  George  Garrison  in  the  felony  and 
rape  aforesaid.  Said  indictment  was  regu- 
larly returned  and  presented  in  open  court 
by  the  foreman  of  the  grand  Jury  in  the 
presence  of  the  grand  jurors,  and  flleil  by  the 
clerk  of  the  said  district  court,  February  23, 
loas.  To  this  indictment  the  defendants  filed 
a  demurrer,  which  was  by  the  court  oveiTul- 
ed,  and  exceptions  saved  by  the  defendants. 
The  defendants  then  each  for  themselves  in 
open  court  entered  a  plea  of  not  guilty  to 
th<f  Indictment.  On  the  13th  day  of  April, 
1903,  being  one  of  the  regular  days  of  the 
April  term,  1903,  of  said  court,  the  defend- 
ants present  to  the  court  their  motion  for  a 
change  of  venue,  which  motion  is  overruled 
by  the  court,  and  exceptions  allowed  to  the 
defendants.  Said  defendants  then  present  to 
the  court  their  motion  for  a  change  of  Judge, 
which,  after  being  considered  by  the  court, 


is  granted.  At  7  O'clock  p.  m.  of  April  13.' 
1903,  the  district  court  of  Oklahoma  county 
convened,  pursuant  to  adjournment,  the  Hon- 
orable John  H.  Burford,  Judge,  presiding; 
whereupon  the  defendants  present  their  mo- 
tion for  a  continuance,  which  is  argued  by 
counsel,  and  the  court  overruled  said  motion, 
to  which  the  defendants  except  Thereupon 
said  defendants  ask  for  a  severance,  which 
request  is  granted  by  the  court,  and  the  trial 
of  the  case  against  the  defendant  George  G. 
Garrison  Is  first  ordered.  And  on  the  said 
13tb  day  of  April,  1903,  in  the  district  court 
of  Oklahoma  county,  Okl.  T.,  a  Jury  was  duly 
impaneled  and  sworn,  and  proceeded  to  the 
trial  of  said  cause.  Evidence  was  heard,  tlie 
Jury  instructed  as  to  the  law,  and  arguments 
of  counsel  heard,  and  on  the  15th  day  of 
April,  1903,  the  Jury  returned  into  said  court 
a  verdict  finding  the  defendant  Greorge  G.  Gar- 
rison guilty,  as  charged  in  the  indictment,  of 
rape  in  the  first  degree.  The  defendant  there- 
upon filed  ins  motion  for  a  new  trial,  which 
motion  was  by  the  court  overruled,  and  ex- 
ceptions saved  by  the  defendant  Judgment 
and  sentence  were  pronouuced  by  the  court 
upon  the  verdict  on  the  1st  day  of  May,  IIXKJ. 
being  one  of  the  Judicial  days  of  the  April 
term,  1903,  of  the  district  court  In  and  for 
Oklahoma  county,  sentencing  the  defendant 
to  the  penitentiary  at  Lansing,  in  the  state 
of  Kansas,  for  a  term  of  10  years,  to  which 
Judgment  and  sentence  the  defendant  except- 
ed, and  brings  the  case  here  for  review. 

Chambers  &  Weaver  and  Howard  &  Ames, 
for  plaintiff  In  error.  Ralph  J.  Ramer.  Co. 
Atty.,  J.  L.  Brown,  and  Selwyn  Douglas,  for 
the  Territory. 

IRWIN,  J.  (after  stating  the  facts).  The 
first  assignment  of  error  presented  by  coun- 
sel for  plaintiff  in  error  is  that  the  coming  of 
Chief  Justice  BURI'X)R1)  to  try  the  case  was 
irregular.  Now.  it  does  not  make  so  much 
difference  whether  his  coming  was  regular  or 
irregular,  if  it  was  legal,  and  in  accordance 
with  the  provisions  of  law.  The  law  pro- 
vides that  the  Supreme  Court,  if  In  session, 
slmll  assign  a  Judge  to  try  the  cause  when 
the  presiding  Judge  is  disqualified;  and  when 
said  Supreme  Court  is  not  in  session,  this 
duty  shall  be  performetl  by  the  chief  Jus- 
tice. Now,  if  this  duty  was  performed  in 
accordance  with  the  provisions  of  the  law. 
It  will  make  no  difference  whether  it  was 
done  rapidly  or  slowly.  When  the  defend- 
ant made  the  necessary  application  for  a 
change  of  Judge  on  the  grounds  of  l>ias  and 
prejudice  of  tlie  presiding  Judge,  all  that  he 
had  the  right  to  expect  was  that  a  trtal 
Judge  should  be  provide<l  who  was  free  from 
the  objection  urged  for  a  change.  It  is  the 
purpose  of  the  law  to  remove  the  cliarge  of 
bias  and  prejudice,  and  not  to  occasion  unnec- 
essary delay.  This  is  the  Intention  of  the 
law,  notwithstanding  the  intention  of  the  per- 
son moving  for  a  change  may  be  otherwise. 
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So  the  complaint  In  the  couusel's  brief  that 
the  coming  of  the  chief  Justice  was  too  rapid, 
and  tliat  "almost  without  interruption  the 
chief  Justice  took  the  bench,"  comes  from 
them  with  very  bad  grace.  But  it  is  com- 
plained that  no  order  was  made  assigning  the 
chief  justice  to  try  the  case.  Now,  that  con- 
tention would  have  great  weight  If  It  was 
borne  out  by  the  facts.  It  is  true  that  the 
case-made  as  originally  prepared,  served,  sign- 
ed, and  flled  in  this  court,  omits  this  order, 
but  we  take  the  true  rule  to  be  that  In  mat- 
ters of  this  kind,  affecting  the  Jurisdiction 
of  the  trial  judge,  when  the  law  is  actually 
complied  -nitb,  and  the  order  assigning  a 
Judge  to  try  the  case,  either  by  the  Supreme 
Court  while  in  session  or  by  the  chief  Justice 
when  not  in  session,  is  properly  flled  in  the 
oflSce  of  the  clerk  of  the  Supreme  Court  and 
in  the  office  of  the  clerk  of  the  district  court 
where  the  case  Is  pending,  then  this  court 
will  take  Judicial  notice  of  its  own  orders, 
whether  the  same  are  incorporated  in  tlie  case- 
made  or  not.  The  records  of  the  Supreme 
Court  of  this  territory,  and  the  certificate  of 
the  clerk  thereof,  show  that  on  January  6, 
1004,  the  following  motion  was  made,  and 
sustained  by  the  Supreme  Court: 

"In  the  Supreme  Court  of  Oklahoma: 

"George  G.  Garrison,  Plaintiff  in  Error,  vs. 
The  Territory  of  Oklahoma,  Defendant 
in  Error." 
"Motion  Suggesting  Diminution  of  the  Rec- 
ord." 
'•Xow  comes  the  defendant  in  error,  the  ter- 
ritory of  Oklahoma,  and  suggests  a  diminu- 
tion of  the  record  in  the  al)ove-eutitied  cause, 
and  a  correction  thereof,  by  adding  thereto  a 
copy  of  the  order  of  the  Supreme  Court  made 
on  the  13th  day  of  April,  1003,  and  which 
was  on  file  in  the  Oklahoma  county  district 
court  at  the  commencement  of  the  trial,  as- 
signing Chief  Justice  John  U.  Burford  to 
ti-y  causes  in  the  district  court  of  Oklahoma 
(•ounty,  in  which  B.  F.  Burwell,  the  regular 
presiding  Judge  in  said  county,  had  been 
and  was  disquallfled.  A  certified  copy  of  said 
order  is  hereto  attached,  marked  'P^xhibit  A,' 
and  is  hereby  made  a  part  of  this  motion  and 
suggestion. 

"Italph  J.  Ramer, 

"County  Attorney. 
"Selwyn  Douglas, 

"Attorney  for  Deft.  In  Error." 

"In  the  Supreme  Court  of  tlie  Territory  of 
Oklahoma.  In  Vacation.  Whereas,  It  lias 
been  made  to  appear  that  a  change  of  Judge  has 
been  ordered  in  a  number  of  caiises  now  pend- 
ing in  the  district  court  of  Oklahoma  county, 
in  the  Third  Judicial  District,  and  that  the 
Honorable  B.  F.  Burwell.  presiding  Judge  of 
said  court  is  disqualified  from  trying  said 
causes;  and  it  further  appearing  that  the  said 
presiding  Judge  will  be  absent  from  his  dis- 
trict on  official  business  during  the  present 
term  of  the  district  court  of  said  county: 


"It  is  now  hereby  ordered  that  Honorable 
John  H.  Burford,  Chief  Justice  of  the  Su- 
preme Court  of  the  Territory  of  Oklabonia,  be. 
and  he  is  hereby,  designated  to  try,  hear,  and 
determine  any  of  said  causes  now  pending 
in  the  district  court  of  Oklahoma  county,  and 
wherein  a  change  of  Judge  has  been  ordered, 
and  he  is  further  designated  to  hold  the 
district  courts  of  the  said  Third  Judicial 
District  during  the  absence  of  the  regular 
presiding  Judge  from  his  said  district,  and  to 
try,  hear,  and  determine  all  matters  which 
may  properly  come  before  said  court  or  Judge. 
It  is  further  ordered,  that  the  clerk  transmit 
a  duly  certified  copy  of  this  order,  attested 
by  bis  official  signature  and  the  seal  of  said 
Supreme  Court,  to  said  Chief  Justice  Burford, 
the  clerk  of  the  First  Judicial  District  of  said 
territory,  and  the  district  courts  of  said  Third 
District. 

"In  witness  whereof  I  have  hereunto  set  my 
hand  this  13th  day  of  April,  1903. 

"John  H.  Burford,  Chief  Justice." 

"Attest:     Benj.  F.  Hegler, 

"Clerk  Supreme  Court    [Seal.]" 

"Territory  of  Oklahoma,  Oklahoma  County 
—88.  I,  B.  D.  Shear,  clerk  of  the  district 
court  in  and  for  Oklahoma  county,  and  terri- 
tory of  Oklahoma,  do  hereby  certify  the  with- 
in to  be  a  true  copy  of  a  certified  copy  of  an 
order  made  in  vacation  by  the  Hcuiorable 
John  H.  Burford,  Chief  Justice  of  the  Su- 
preme Court  of  said  territory,  on  the  13th 
day,  certified  to  by  BenJ.  F.  Hegler,  clerk  of 
the  Supreme  Court,  and  filed  in  this  office  on 
the  15th  day  of  April,  1903. 

"Witness  my  hand  and  seal  this  7tb  day 
of  Aiig.  1903. 

"[Seal.]        B.  D.  Shear,  Clerk. 

"By  Will  H.  Clark,  Deputy." 

Said  motion  is  indorsed  as  follows: 
"No.  1.3(50.  In  the  Supreme  Court.  George 
G.  Garrison,  riff.  In  Error,  vs.  Territory  of 
Oklahoma,  Deft,  in  Error.  Motion  suggest- 
ing diminution  and  coiTection  of  record. 
Ralph  J.  Itamer,  Co.  Atty.,  and  Selwyn  Doug- 
las, for  Deft,  in  Error.  Filed  Aug.  11,  19W?. 
BenJ.  F.  Hegler.  Clerk  Supreme  Court,  by 
Florence  N.  Welrick,  Deputy.  No.  1.360. 
We  hereby  acknowledge  service  of  notice  of 
this  motion  and  the  filing  thereof  l)y  copy, 
this  8th  day  of  Aug.,  1903.  H.  H.  Howard, 
for  George  G.  Garrison,  Plaintiff  in  Error. 
Filed  Aug.  11,  1003,  BenJ.  F.  Hegler,  Clerk 
Supreme  Court,  by  Florence  N.  Welrick,  Dep- 
uty." 

"t'nlted  States  of  America,  Territory  of 
Oklahoma,  ss.  In  the  Supreme  Court.  I, 
Benj.  F.  Hegler,  clerk  of  the  Supreme  Court 
of  the  terrltorj-  of  Oklahoma,  do  hereby  cer- 
tify tliat  the  annexed  and  foregoing  is  a  full, 
true  and  complete  copy  of  the  motion  sug- 
gesting diminution  of  the  record  in  the  Su- 
preme Court  of  the  territory,  in  cause  1.360, 
entitled  'Geo.  G.  Garrison  vs.  Territory  of 
Oklahoma'  (which  motion  was  sustained  by 
said  Supreme  Court)   (on  January  6,  1904t 
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and  of  the  order  designating  Cblef  Justice 
Burford  to  try  said  cause  in  tbe  Oklaboma 
county  district  court. 

"In  witness  whereof,  I  hereto  set  my  band 
and  affix  the  seal  of  said  Supreme  Cwirt,  at 
Guthrie,  this  22  day  of  January,  1904. 

"BenJ.  P.  Hegler,  Clerk  Supreme  Court 
ISeal.l" 

This  proceeding  would  cure  any  omission 
there  might  be  in  the  case-made  as  to  the 
order  assigning  Chief  Justice  Burford  to  try 
the  cause.  We  think  the  certlticate  of  the 
clerk  of  the  district  court  of  Oklahoma  coun- 
ty that  the  order  was  filed  In  his  office  on  the 
13th  day  of  April,  1003.  being  a  certificate  of 
a  sworn  ottlcer  of  the  law,  under  the  seal  of 
the  court.  Imports  verity,  and  establishes  the 
facts  therein  stated,  notwithstanding  that 
such  order,  through  inadvertence  or  other- 
wise. Is  omitted  from  the  case-made.  So  we 
think  there  is  nothing  in  this  contention  of 
plaintiflf  in  error's  counsel. 

Another  assignment  of  error  is  that  the 
trial  court  overruled  defendant's  application 
for  a  continuance,  and  we  have  examined  the 
application,  and  the  affidavits  In  support 
thereof;  and  while  they  do  not  show  tlie  ut- 
most of  diligence  to  procure  the  attendance 
of  tbe  witnesses,  they  do  show  that  consider- 
able diligence  was  used  and  much  efTort  put 
forth  to  ascertain  the  names  of  the  witnesses 
whom  the  defendant,  at  the  time  of  the  al- 
leged crime,  only  knew  by  sight.  It  appears 
that  he  had  snbpccnas  issued  for  them  by 
description,  and  by  the  names  of  John  Doe 
and  Richard  Iloe,  which  was  the  best  he 
could  do  under  the- circumstances.  The  af- 
fidavits also  show  that  he  gave  such  knowl- 
«'dge  of  the  witnesses  as  he  had  to  the  offi- 
tjers  to  whom  he  gave  the  su1>|i(i>nns.  He  al- 
so emplo.ved  others  to  look  up  tliese  witness- 
es. He  sent  messcngurs  to  the  Friscc)  Depot 
to  in<iiilre  as  to  the  name  and  whoi-eaboiits 
of  this  conductor  and  these  brakcmen  whom 
he  desired  as  witnesses,  and,  on  the  whole, 
we  think  these  affidavits  show  a  reasonable 
(>xercise  of  diligence.  But  it  is  urged  that 
the  testimony  of  these  witnesses,  if  procured, 
would  be  merely  cuninlative,  and  hence  the 
application  for  a  continuance  was  properly 
refused.  This  is  no  doubt,  to  a  certain  ex- 
tent, true,  but  this  case  in  many  resju'cts  is 
not  an  ordinary  case.  There  is  no  lixed  and 
arbitrary  rule  by  which  a  trial  Ju(I>;o  is  to 
weigh,  measure, and  deterjulno  the  diaracter. 
weiglit.  relevancy,  and  effect  of  t<'sti!nony, 
but  In  this  particular  each  particular  case 
must,  to  a  large  extent,  depend  upon  the  par- 
ticular facts  and  circumstances  surromuling 
it.  Evidence  which  would  be  merely  cumu- 
lative, aiid  be  of  but  little  weight  In  one  case, 
might  be  of  great  importance  In  anotlier,  de- 
pending upon  tbe  surroundings  in  the  case. 
tVs  for  tbe  act  of  Illicit  intercourse,  it  is  ad- 
mitted. It  is  also  concedtHi  that  it  was  in  a 
Ikouse  of  prostitution.  In  the  very  nature  of 
tilings,  tlie  witnesses  would  be  taken  largely 
from  prostitutes  and  libertines.    lu  this  case 


an  examination  of  tbe  record  shows  that  al- 
most all  of  the  witnesses  for  the  defense  are 
of  a  very  low  order  of  morals.  They  are 
either  prostitutes  or  gamblers.  Tbe  defend- 
ant was  a  gambler.  His  past  life  had  not 
been  such  as  to  recommend  him  to  the  favor- 
able consideration  of  a  Jury.  His  witnesses, 
from  the  siuroundlngs  of  the  case,  of  neces- 
sity were  drawn  from  among  gambler.^ 
pimps,  prostitutes.  Such  law-abiding  men  as 
our  Juries  are  composed  of  in  this  country  do 
not  look  with  favor  on  this  class  of  people, 
or  listen  with  much  confidence  to  their  testi- 
mony. Of  one  whose  life  is  80  besmlrcheil 
when  charged  with  crime  better  testimony  is 
re<iulred  than  in  ordinary  cases.  That  natu- 
ral Instinct  of  the  bonest  mind,  and  the  natu- 
ral impulse  of  the  mind  and  conscience  of  a 
good  man,  that  the  character  and  conduct  of 
tbe  defendant  was  such  tbat  he  should  be 
punished  on  general  principles,  would  be  so 
strong  in  this  case,  and  is  too  well  establish- 
ed in  human  character— too  deeply  rooted— to 
be  overcome  by  reference  to  legal  maxims,  or 
the  testimony  of  gamblers,  pimps,  and  pros- 
titutes. In  such  a  case  only  the  intervention 
of  this  court,  or  the  production  of  at  least 
semlcredltable  corroborating  testimony,  would 
be  sufficient  to  ovei'come  the  perfectly  natu- 
ral, but  unlawful,  impulse  that  he  deserved 
punishment. 

Under  the  provisions  of  our  statute  of  1893 
(section  48(W),  the  statute  sliould  be  liberally 
construed,  with  a  view  to  promote  Its  objects 
and  in  furtherance  of  justice.  The  law  has 
no  gi'aver  or  more  highly  Important  object 
than  that  no  one,  no  matter  bow  dark  and 
suspicious  tbe  siuroundlngs  may  look,  shall 
be  punished  for  a  crime  of  which  he  is  not 
guilty.  In  placing  the  accused  where  lie 
must  rely  upon  the  testimony,  much  of  which, 
in  the  verj-  nature  of  things,  will  not  be  llkiv 
ly  to  be  believed,  when  more  cretlitablo  tes- 
timony is  accessible,  much  chance  Is  taken 
that  tlic  verdict  will  not  be  a  true  one.  These 
affidavits  show  that  tbe  defendant  recently, 
before  the  filing  of  the  application  for  a  con- 
tinuance and  the  calling  of  the  case  for  trial, 
has  come  into  possession  of  knowledge  that 
will  lead,  on  investigation,  to  the  procuring 
of  this  testimony.  Tlie  jury  being  the  sole 
judges  of  the  credibility  of  the  witnes.ses,  it 
would  certainly  seem  that  the  testimony  of 
these  men,  who  wei'e  holding  responsible  po- 
sitions, such  as  conductor  and  brakenien  for 
a  railroad,  and  lu  this  way  were  taken  from 
the  category  of  pimps  and  gamblers,  and 
would  have  better  standing  for  truth  and 
veracity  tiian  prostitutes,  would  be  of  gre.-U 
imiwrtance  to  the  jury  In  passing  upon  the 
question  of  the  guilt  or  innocence  of  the  de- 
fendant. So  it  would  s<H'm  that  in  the  exei*- 
cise  of  a  sound  and  wise  judicial  dLscretion 
the  safer  course  for  the  trial  court  woitld 
have  been  to  have  granted  tbe  continuance, 
and  given  an  opportunity  to  procure  the  at- 
tendance of  these  witnesses;  but,  as  this  was 
a  matter  resting  largely  within  the  sound 
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discretion  of  the  court,  we  do  not  feel  at, liber- 
ty to  say  tbat  tbls  discretion  bas  t>een  abua- 
rd,  or  tbat  this  error,  if  error  it  is,  is  of  suf- 
ficient importance,  in  and  of  itself,  to  re- 
verse tbe  case. 

Another  assignment  of  error  is  that  tbe  ev- 
idence falls  to  sustain  the  verdict  of  the 
Jnry,  and  consequently  the  court  erred  in 
overruling  tbe  motion  for  a  new  trial  on 
these  grounds.  We  are  free  to  say  that  on 
examination  of  this  entire  record  we  do  not 
feel  that  the  testimony  Is  of  that  character, 
or  of  that  degree  of  cei-taluty,  to  be  entirely 
satisifactory,  and  such  as  would  leave  in  the 
minds  of  a-  Jury  no  possible  doubt  of  the  de- 
feudant's  guilt  in  manner  and  form  ns  char- 
ged in  the  indictment.  The  crime  charged  is 
of  tbat  atrocious  nature  that  it  shocks  the 
seiiNibilitles  of  all  good  people.  It  is  so 
loathsouke  and  abhorrent  to  decent  people 
that  we  doubt  very  much  whether  any  hu- 
man punishment  can  be  devised  adequate 
therefor;  but  the  very  enormity  of  the  crime 
to  the  more  reason  why  the  proof  should  be 
clear,  convincing,  and  certain  to  the  highest 
degree,  and,  so  far  as  possible,  of  a  charac- 
ter above  reproach.  In  the  language  of  Lord 
Hale.  "This  is  an  accusation  easily  made, 
hard  to  be  proved,  and  still  harder  to  defend 
a^'ainst,  l)y  one  ever  so  innocent."  The  con- 
duct of  tbe  prosecuting  witness,  as  detailed 
by  herself.  Is  not  such  as  to  meet  tbe  approv- 
al of  respectable  and  virtuous  people.  On 
page  45  of  the  record  she  admits  tliat  she 
left  her  home  in  company  with  her  sister  and 
her  uncle  at  about  8  o'clock,  went  to  a  sa- 
loon, and  drank  beer  and  wine.  She  must 
have  been  there  from  three  to  four  hours,  as 
she  says  she  did  not  reach  Big  Ann's  place 
until  about  lialf  past  11  or  12  o'clock.  At 
page  40  of  the  record  she  was  asked  tbls 
question:  "Did  you  know,  when  you  went 
into  this  bouse,  what  kiud  of  a  house  it  was 
.Tou  were  going  Into?"  Her  answer  was, 
"Yes,  sir;  I  seen  when  I  was  In  there  what 
It  was."  At  page  47,  when  asked,  "What 
was  the  first  thing  you  did  when  you  got 
Into  Big  Ann's  place?"  she  answered:  "We 
go  and  set  down  there.  Big  Ann  brought 
two  gla.sses  of  beer,  and  gave  them  to  me. 
I  drank  one  and  gave  one  to  my  sister."  A 
truly  good  and  virtuous  woman  would  not 
have  gone  into  the  saloon  and  drank  beer 
and  wine  and  remained  there  until  11  or  12 
o'clock  at  night.  A  virtuous  woman  would 
not  have  knowingly  gone  to  Big  Ann's;  and 
if.  by  fraud  or  malicious  design,  she  was 
persuaded  inside  the  door,  she  would  not, 
when  she  knew  the  character  of  the  place, 
have  sat  down  and  drank  Intoxicating  liq- 
uors. It  Is  true  these  girls  were  Germans, 
and  the  custom  of  beer  drinking  is  not  look- 
ed at  In  the  same  way,  or  regarded  In  the 
same  light,  as  among  other  nationalities; 
but  tbe  instinct  of  virtue,  and  Its  preserva- 
tion. Is  as  strong  with  them  as  among  any 
people  in  tbe  world.  And  again,  at  page  54, 
In  describing  what  was  done  to  her,  she  uses 


expressions  that  are  not  the  usual  and  nat- 
ural language  we  expect  to  bear  from  the 
lips  of  a  virtuous  woman,  when  she  says, 
"They  done  business."  Tbe  proof  furtber 
shows  that  neither  of  these  girls  sought  an 
opportunity  to  complain,  and  only  did  so 
when  confronted  by  the  police,  and  made  to 
understand  that  an  explanation  was  neces- 
sary. Another  feature  of  the  case,  as  de- 
tailed by  the  prosecuting  witness,  shakes  our 
faith  in  humanity,  and  would  make  us  be- 
lieve in  the  doctrine  of  total  depravity. 
There  were  at  least  16  or  18  persons  in  tliat 
room.  Eleven  of  them  were  men—one  a  rail- 
road conductor,  two  railroad  brakemen,  two 
members  of  tbe  fire  department,  one  a  gro- 
ceryman,  one  a  bartender,  and  tbe  rest-  gam- 
blers; all  full-grown  men,  with  perliaps  moth- 
ers, wives  and  sisters.  To  think  tbat  of  all 
that  number  there  was  not  one  who  would 
answer  to  the  cry  of  help  is  to  attribute  to 
mankind  collectively  a  brutality  far  l)elow 
the  brute  creation.  Had  11  dogs  been  pres- 
ent In  tbat  house  that  night— not  blooded, 
well-bred,  well-trained  dogs,  but  only  com- 
mon curs— among  the  pack  would  have  been 
at  least  one  that  would  have  entered  a  pro- 
test and  given  the  alarm  when  a  screaming, 
struggling,  fighting  girl  was  l>eing  carried  to 
her  forcible  defilement.  And  as  to  the  actu- 
al details  of  what  took  place  there,  there  is 
testimony  entirely  at  variance  one  with  an- 
other; testimony  which,  in  the  very  nature 
of  things,  cannot  on  both  sides  be  true. 
True  It  is.  tlie  testimony  of  the  defense  Is 
largely  confined  to  persons  of  very  low  moral 
character  and  standing— of  gamblers,  pimps, 
and  prostitutes;  so,  on  the  whole,  we  think 
the  testimony  Is  not  entirely,  and  as  a  whole, 
that  which,  to  say  tbe  least,  would  produce 
tbe  highest  degree  of  certainty.  But  the 
reconciling  of  this  testimony  and  the  deter- 
mining of  Its  weight  and  credibility  was  en- 
tirely within  the  province  of  the  Jury.  They 
had  an  opportunity  to  see  tbe  witnesses  face 
to  face,  hear  their  story,  observe  their  man- 
ner on  tbe  stand,  and  had  many  advantages 
in  determining  truth  and  detecthig  falsehood 
which  we  do  not  have,  and  for  this  reason, 
we  do  not  feel  at  liberty  to  say  that  the  evi- 
dence does  not  reasonably  sustain  the  ver- 
dict, or  to  disturb  tbe  findings  of  the  court 
and  Jury  on  this  ground. 

We  come  now  to  a  consideration  of  that 
which,  in  our  Judgment,  Is  tbe  most  impor- 
tant and  the  most  serious  assignment  of  er- 
ror in  this  record;  that  Is,  that  the  court  err- 
ed in  overruling  defendant's  application  for 
a  change  of  venue.  We  have  examined  the 
affidavit  filed  for  a  change  of  venue.  This 
application  was  filed  on  the  13tb  day  of 
April,  ie().S,  and  at  tbat  time  chapter  25, 
p.  220,  of  the  Laws  of  1903,  relating  to 
changes  of  venue,  was  in  force,  and  was  the 
law  governing  the  case.  A  comparison  of 
this  act  of  1003  with  tbe  previous  acts  of  the 
Legislature  of  tbe  territory  of  Oklahoma  on 
this  subject,  to  wit,  tbe  act  of  1883  and  tbe 
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act  of  1805,  shows  that  the  Intention  of  the 
Legislature  was  that,  when  the  requirements 
of  the  law  of  1903  had  been  compiled  with, 
the  act  was  mandatory  In  its  character. 
The  act  of  1893  on  this  subject  contains  this 
language:  "The  court  may  in  Its  discretion 
award  or  refuse  the  change.  The  order 
shall  be  reviewable  on  appeal."  The  Stat- 
utes of  1893,  $  5138,  and  the  Laws  of  1895, 
p.  198,  c.  41,  contain  this  language:  "If  tlie 
offense  charged  in  the  indictment  be  punish- 
able with  confinement  in  and  for  a  term  less 
than  life,  in  the  territorial  prison,  and  It  be 
shown  to  the  court  by  the  affldavit  of  the  ac- 
cused, corroborated  by  Ave  disinterested  per- 
sons, that  a  fair  and  impartial  trial  cannot 
be  had  In  the  county,  the  court  may,  in  Its 
discretion  award  or  refuse  the  change.  The 
order  shall  be  reviewable  on  appeal."  It 
will  be  seen  that  by  these  acts  the  matter 
is  made  entirely  a  matter  of  discretion  with 
the  trial  court,  while  it  is  reviewable  on  ap- 
peal. It  Is  a  well-recognized  principle  of 
law  that  an  appellate  court  will  not  reverse 
the  trial  court  on  a  question  which  Is  en- 
tirely In  the  discretion  of  the  trial  court,  un- 
less it  can  be  clearly  shown  that  there  has 
been  an  abuse  of  such  discretion.  But  when 
we  come  to  compare  these  acts  with  the  act 
of  1903,  which  was  the  act  governing  and  in 
force  at  the  time  of  this  trial,  we  find  that 
different  language  is  used.  The  language  of 
the  act  of  1903,  at  page  221  of  the  Session 
I^ws  of  1903,  contains  this  language:  "And 
if  it  be  made  to  appear  by  the  affidavits  and 
examination  of  witnesses  that  a  fair  and  im- 
partial trial  cannot  be  had  in  the  county,  a 
change  shall  be  granted  and  the  order  made 
by  the  court."  This  act  provides  further 
that  the  county  attorney  may  introduce  coun- 
ter afiidavlts  to  show  that  the  persons  mak- 
ing affidavits  in  support  of  the  application 
are  not  credible  persons,  and  that  the  change 
is  not  necessary,  and  to  examine  the  wit- 
nesses In  support  of  such  application  in  open 
court  in  regard  to  the  truth  of  such  applica- 
tion. The  provisions  of  this  act  are  that  the 
allegations  in  the  petition  for  the  change  of 
venue  must  be  supported  by  the  affldavit  of 
at  least  three  credible  persons  who  reside  in 
said  county,  and  the  act  by  its  terms  applies 
to  any  criminal  case  pending  in  the  district 
court,  and  it  provides  that  the  application 
must  be  made  at  some  time  before  the  trial 
is  begun,  and  must  be  on  the  application  of 
the  defendant.  It  Is  urged  by  counsel  for 
defendant  in  error  that  the  trial  court  over- 
ruled this  application  for  a  change  of  venue 
on  the  grounds  alone  that  it  was  not  shown 
by  such  application,  or  in  any  other  way, 
that  notice  was  given  of  the  application  to 
the  county  attorney.  Now,  while  it  is  true 
that  this  act  of  1903  provides  tliat  reasona- 
ble notice  of  the  application  shall  be  given 
to  the  county  attorney,  and  while  it  Is  one 
of  the  material  and  necessary  steps  to  be 
taken  In  procuring  a  change  of  venue,  we 
think  that,  if  the  affidavit  or  petition  for  a 


change  of  venue  is  in  substantial  compliance 
with  the  requirements  of  the  law,  and  makes 
out  such  a  showing  as  the  law  requires,  then 
It  Is  sufficient  to  authorize  the  granting  of 
the  change  of  venue.  In  determining  what 
Is  a  substantial  compliance  with  the  law,  we 
must  consider  what  are  the  material  provi- 
sions of  the  act,  and  in  determining  what 
are  the  material  provisions  of  the  act  we 
should  take  into  consideration  the  purposes 
to  be  served  by  the  various  provisions  of  the 
act,  and  what  object  was  to  be  aceouipllshed 
thereby.  Now,  tiie  purpose  of  the  notice  to 
the  county  attorney,  in  the  provisions  of  this 
act,  could  have  been  for  no  other  purpose 
than  to  give  him  the  right  to  be  present  at 
the  hearing  of  the  motion,  and  to  make  such 
showing  as  the  provisions  of  the  act  author- 
ize; that  Is,  to  introduce  counter  affidavits  to 
show  that  the  persons  making  the  affidavits  in 
support  of  the  application  were  not  credible 
persons,  or  that  the  change  was  not  neces- 
sary. These  would  be  the  only  two  pur- 
poses for  which  counter  affidavits  could  be 
used  according  to  the  provisions  of  this  act. 
Another  object  of  notice  would  be  to  give 
the  county  attorney  opportunity  to  be  pres- 
ent and  examine  the  witnesses  in  support  of 
such  application  in  open  court,  to  test  the 
truth  of  the  allegation  they  had  made  in  the 
application.  Now,  this  is  a  positive  right 
which  is  given  to  the  territory,  to  be  exer- 
cised through  its  legal  officer,  the  county  at- 
torney, but  we  think  It  will  hardly  be  con- 
tended that  it  Is  a  right  which  could  not  be 
waived.  We  think  it  will  be  conceded  that 
such  right  could  be  waived  on  the  part  of 
the  territory.  Now,  such  waiver  may  be  as 
effective  by  silence  or  acquiescence  as  b.v 
positive,  affirmative  acts.  The  record  in  this 
case  shows  at  page  8  of  the  case-made  that 
at  the  time  this  motion  for  a  change  of  venue 
was  presented  and  argued  to  the  court  the 
county  attorney  of  Oklahoma  county  was 
present  In  open  court,  and  the  record  does 
not  show  that  any  objection  was  made  to  the 
taking  up  of  the  motion  at  that  time,  or  any 
objection  urged  on  account  of  the  lack  of 
notice.  Now,  If  the  county  attorney  was 
present  when  this  petition  for  a  change  of 
venue  was  presented  to  the  court,  was  there 
In  open  court  representing  the  territory,  fully 
aware  of  all  that  was  going  on,  allowed  said 
motion  to  be  taken  up,  argued  to  the  court, 
and  made  no  demand  for  time  to  prepai*e 
and  file  counter  affidavits,  as  requiretl  by 
this  act,  and  made  no  application  to  examine 
the  signers  of  that  petition  under  oath,  cnn 
it  be  said  that  he  did  not  waive  that  right  In 
fact?  Under  the  provisions  of  this  act  there 
would  be  no  doubt  that  the  court  would  be 
Justifiable  in  refusing  to  hear  said  motion  In 
the  absence  of  such  notice;  but  where  the 
object  and  purpose  of  such  notice  was  sub- 
served, and  where  the  county  attorney  not 
only  had  an  opportunity  to  be,  but  was,  actu- 
ally present,  in  oi)en  court,  and  allowed  tlie 
proceedings  to  go  on  without  objection,  and 
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made  no  request  of  tbe  court  to  be  allowed 
to  present  anything  In  opposition  to  such 
petition  or  affidavits.  It  seems  to  us  that  both 
the  trial  court  and  this  court  should  treat  the 
right  of  notice  as  waived.  Now,  this  peti- 
tion for  a  change  of  venue  purports  to  be 
signed  not  only  by  the  three  persons  requir- 
ed by  tbe  proTlsIona  of  the  act  of  1903,  but 
■eema  to  be  signed  by  seven  persons,  who 
purport  to  be  citizens  of  Oklahoma  county, 
and  persons  who  are  familiar  with  and  know 
the  facts  contained  in  said  affidavit;  and 
some  of  these  signers  are  known  to  the  writ- 
er of  this  opinion;  others  are  not  But  when 
tbe  county  attorney,  under  the  law,  bas  a 
right  to  make  a  showing  that  these  persons 
are  not  credible  persons,  and  be  falls  to  make 
that  showing,  we  think  the  presumption  of 
law  would  be  that  they  are  credible  persons, 
and  credible  citizens  of  the  coanty.  This  af- 
fidavit for  a  change  of  venue,  standing  alone^ 
nnattacked  and  unlmpeached.  It  would  seem 
to  us  makes  out  a  prima  facie  case  entitling 
the  defendant  to  the  change  of  venue  asked 
for.  It  seems  to  us  that  where  the  county 
attorney,  as  In  this  case,  was  present  In  open 
«onrt,  and  either  neglected  or  refused  to 
make  any  showing  In  opposition  to  the  ap- 
plication for  a  change  of  venue,  when  he  had 
tbe  undoubted  right  so  to  da  and  would  no 
donbt  have  been  afforded  an  opportunity  on 
application  to  tbe  court,  he  could  not  now 
be  beard  to  say  that  tbe  affidavit  does  not 
sufficiently  show  the  facts  therein  set  forth. 
Tbe  Arkansas  Supreme  Court  In  1869,  in 
tbe  case  of  Edwards  v.  The  State,  25  Ark. 
444,  says:  "On  application  in  due  form  for  a 
«hange  of  venue  in  a  capital  case,  made  be- 
fore the  Jury  are  svcom,  and  setting  forth  that 
the  minds  of  the  inhabitants  of  the  district 
are  so  prejudiced  against  the  defendant  that 
a  fair  and  Impartial  trial  cannot  be  had,  tbe 
defendant  becomes  entitled  to  the  change  of 
venae  as  a  matter  of  right"  In  California, 
under  Pen.  Code,  |  1035,  providing  "that  If 
the  court  on  an  application  for  a  change  of 
venne  shall  be  satisfied  that  the  defendant's 
representation  is  true,  an  order  must  be  made 
for  the  removal  of  the  cause  to  a  county  free 
from  objection,"  held,  "that  the  granting  or 
refusing  of  an  application  for  a  change  of 
venue  was  not  a  matter  of  mere  discretion  of 
the  trial  court  but  must  be  warranted  by  the 
facts  disclosed  by  the  record."  People  v. 
Toakum,  S3  Cal.  566.  This  decision  was  ren- 
dered In  1879,  and  the  same  doctrine  was  re- 
iterated In  1890  in  the  case  of  Lowery  v. 
Hogne,  85  Cal.  600,  24  Pac.  995.  The  Illi- 
nois Supreme  Court,  In  a  number  of  cases, 
have  said:  "A  change  of  venue  in  a  criminal 
prosecution,  and  the  granting  or  refusing  of 
an  application  for  such  change,  is  not  within 
tbe  discretion  of  tbe  trial  court,  bnt  Is  a  mat- 
ter to  which  die  defendant  is  entitled  as  a 
matter  of  right"  Clark  v.  The  People,  2  III. 
117;  Gray  v.  The  People,  26  m.  844;  Rafferty 
T«  Tbe  People^  ee  IlL  11&.    The  Kentucky 


Court  of  Appeals,  In  tbe  case  of  7obnson  v. 
The  Commonwealth,  82  Ky.  116,  In  discussing 
a  statute  which  provides,  "And  the  court 
shall  on  said  motion  hear  all  witnesses  that 
may  be  produced  by  either  party,  and  from 
the  evidence  determine  whether  or  not  the 
applicant  is  entiUed  to  a  change  of  venue," 
held  that  when  an  application  for  a  change 
of  venue  in  a  criminal  cause  Is  made  In  good 
faith,  and  the  evidence  shows  that  there 
are  reasonable  grounds  to  believe  that  the  de- 
fendant cannot  have  a  fair  trial  In  the  county 
where  tbe  offense  is  committed,  it  is  the  duty 
of  the  court  to  grant  such  change.  In  the 
case  of  Higglns  v.  Commonwealth,  94  Ky.  64,  ■ 
21  S.  W.  231,  where  the  accused  filed  bis  peti- 
tion for  a  change  of  venue,  and  the  affidavits 
of  two  credible  witnesses,  as  required  by 
Gen.  St  c.  12,  art  4, 1 1,  subsec.  2,  as  amend- 
ed by  act  of  April  1,  1880  (Acts  1870-80,  p. 
61,  c.  698),  providing  that  the  application 
must  be  made  in  open  court  and  the  court 
shall,  on  said  motion,  bear  all  witnesses  that 
may  be  produced  by  either  party,  and  from 
tbe  evidence  determine  whether  or  not  the  ap- 
plicant is  entitied  to  a  change  of  venue,  held 
that,  where  no  other  testimony  was  offered 
by  either  party,  the  court  had  no  discretion, 
and  the  change  of  venue  should  have  been 
granted.  In  the  Supreme  Court  of  Louis- 
iana, the  case  of  State  v.  Train,  23  La.  Ann. 
710,  was  under  the  act  of  1868  (Acts  1868,  p. 
182,  No.  144),  providing:  "That  on  application 
of  tbe  Attorney  General  or  the  District  Attor- 
ney, to  a  Judge  of  any  criminal  court,  the 
Judge  shall  have  full  power  to  change  tbe 
venue  In  a  criminal  prosecution  when.  In  his 
Judgment,  a  competent  Jury  of  the  parish  can- 
not be  had;  a  Judge  is  obliged  to  grant  such 
change  on  application  in  regular  form."  The 
Supreme  Court  of  Missouri,  In  the  case  of 
Freleigh  v.  Tbe  State,  8  Mo.  606— a  case 
decided  In  1844 — say:  Under  Rev.  Code,  p. 
478,  entitling  defendant  In  a  criminal  case  to 
a  change  of  venue  for  certain  causes  on  a 
petition  supported  by  affidavit  of  two  respecta- 
ble witnesses,  if  the  requirements  of  the  stat- 
ute were  complied  with,  tbe  court  had  no 
discretion  to  refuse  the  same,  but  it  was  Its 
imperative  duty  to  grant  it 

While  under  the  provisions  of  this  act  It  la 
necessary  that  It  In  some  way  be  made  to  ap- 
pear that  a  fair  and  Impartial  trial  cannot  be 
had  in  the  county  before  a  change  shall  be 
granted  and  the  order  made  by  the  court  un- 
der these  provisions  It  is  necessary  that  the 
trial  court  should  have  before  him  evidence 
which  would  reasonably  sustain  tbe  proposi- 
tion that  the  prejudice  in  the  county  existed 
to  that  extent  that  a  fair  trial  could  not  be 
obtained.  But  this,  like  every  otber.  Judicial 
decision  of  the  trial  court  should  be  based 
npon  the  evidence  before  the  court  It  would 
not  be  contended  that  the  court,  even  in  the 
exercise  of  his  discretion,  would  have  a  right 
to  presume  that  the  facts  stated  in  the  alll- 
davlt  were  not  true,  or  to  act  upon  any  person- 
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al  or  Indirldaal  knowledge  he  might  have, 
or  any  opinion  be  might  have,  aa  to  what  the 
evidence  might  subsequently  show;  but  in 
determining  the  question  of  the  truth  or  falsity 
of  the  charge  contained  in  the  application  for 
a  change  of  venue,  and  the  affidavits  in  sup- 
port thereof,  he  should  be  governed  by  a  fair 
and  candid  examination  and  investigation  of 
the  evidence  presented  before  him;  and  in 
this  case  this  affidavit  setting  forth  that  the 
prejudice  existed  In  the  county  to  the  extent 
charged  in  the  affidavit,  being  supported  by 
the  names  of  seven  apparently  respectable 
men,  who  were  residents  of  the  county,  and 
this  being  uncontradicted  when  the  oppor- 
tunity was  afforded  the  county  attorney  to  do 
80,  nothing  being  ofTered  in  opposition  there- 
to. It  would  certainly  seem  to  us  that  in  the 
exercise  of  a  sound  discretion,  even  if  the 
matter  was  one  within  the  discretion  of  the 
trial  court,  this  application  for  a  cliange  of 
venue  should  have  been  granted.  And  when 
we  consider  the  language  of  the  three  acts 
of  the  Legislature— the  acts  of  1803  and  1805, 
in  both  of  which  acts  the  matter  is  made  to 
rest  in  the  discretion  of  the  court,  and  then 
the  act  of  1003,  as  compared  thereto,  where 
it  is  made  obligatory,  and  the  language  of 
the  last  act  is  that  the  change  shall  be  grant- 
ed— it  seems  to  us  that,  where  the  showing 
is  made  as  required  by  this  act,  the  only  dis- 
cretion in  the  mind  of  the  court  is  to  deter- 
mine whether,  from  ail  the  affidavits  intro- 
duced, and  all  of  the  evidence  before  him, 
the  facts  have  been  established  by  a  prepon- 
derance of  the  evidence;  and  when  he  arrives 
at  that  conclusion  he  tlien  has  no  further 
discretion  in  the  matter,  but  the  reiiuirements 
of  tlie  act  are  mandatory  that  he  shall  grant 
the  change  of  venue.  Under  the  circumstan- 
ces as  developed  in  the  record  in  this  case, 
it  seems  to  us  tliat  the  act  of  the  court  In 
refusing  the  change  of  venue  was  error,  and 
such  error  as  should  reverse  the  case.  As  this 
right  to  a  change  of  venue,  under  the  forms 
and  conditions  prescribed  by  the  act  of  1003, 
is  a  statutory  provision,  designed  for  the 
protection  of  the  defendant,  and  is  a  right 
guarantied  to  him  by  law,  this  right  is  as 
sacred  to  one  man  as  to  another,  and,  no  mat- 
ter how  guilty  the  man  may  be,  his  guilt 
can  only  be  legally  determined  in  accordance 
with  the  provisions  and  forms  of  law.  The 
duty  of  the  court  is  to  protect  and  preserve 
to  every  man,  guilty  or  innocent,  all  of  his  le- 
gal rights,  and  any  deviation  from  this  by  the 
court  Is  a  dangerous  innovation,  and  one 
which  necessarily  must  lead  to  dangerous  re- 
sults. Kven  the  desire  to  enforce  the  crim- 
inal law,  and  to  punish  persons  guilty  of 
crime,  will  not  be  indulged  in  to  tlie  extent 
of  the  sacrifice  of  constitutional  or  statutory 
rights  guarantied  to  the  defendant. 

For  the  reasons  herein  expressed,  this  case 
Is  reversed,  and  remanded  to  the  district  court, 
with  instructions  to  grant  a  new  trial.  All 
the  Justices  concurring,  except  BUKWELIi, 


X,  who  passed  upon  some  of  the  motions  In 
the  case  in  the  court  below,  and  BURPORD, 
C.  J.,  who  tried  the  cause,  taking  do  part 
in  this  decision. 


RUEMMBLI  V.  CRAVENS. 

(Supreme  Court  of  Oklahoma.    March  4,  1004.) 

Dissenting  opinion.  For  majority  opinion, 
see  74  Pac.  008. 

IRWIN,  J.  Whereas,  I  am  unable  to  con- 
cur in  the  majority  opinion  rendered  by  this 
court  in  this  case,  I  deem  It  proper  aud  ad- 
visable to  state  my  reasons  for  dissenting 
from  that  opinion.    They  are  as  follows: 

Statement  of  the  Case. 

This  is  an  action  begun  In  the  district  court 
of  Kay  county  by  Albert  Ruemmeli,  plaintiff 
in  error,  plaintiff  below,  to  recover  of  the  de- 
fendant, William  Cravens,  the  sum  of  ?784.- 
35,  appropriated  and  embezzled  by  the  de- 
fendant from  the  plaintiff  while  acting  as  the 
agent  of  the  plaintiff  in  the  wholesaling  of 
beer  and  malt  liquors  and  the  selling  of  Ice 
in  Kay  county,  Okl.  The  court  below  sus- 
tained tile  motion  of  defendant  for  Judgment 
in  his  favor  upon  the  opening  statement  of 
counsel  for  plaintiff  to  the  Jury,  and  rendered 
Judgment  accordingly.  The  plaintiff,  In  hl» 
petition,  alleges  that  on  or  about  May  1, 180C, 
he  employed  the  defendant  as  his  agent  iu 
the  selling,  handling,  and  distributing  of 
beer,  ice,  and  malt  liquors,  and  the  collection 
of  the  moneys  for  the  same,  within  and  for 
Kay  county,  Okl.,  at  a  monthly  salary,  and 
his  necessary  expenses  in  handling  and  sell- 
ing said  beer.  Ice,  and  malt  liquors.  The  said 
defendant  entered  upon  bis  duties  as  such 
agent  on  or  about  May  1,  180<!,  and  con- 
tinued as  such  until  on  or  about  May  1,  1000, 
at  which  time  the  defendant  was  discharged 
by  plaintiff.  The  plaintiff  paid  the  defend- 
ant In  full  ail  of  his  salary,  aud  paid  him 
In  full  for  ail  of  his  said  expenses.  That  the 
defendant  during  the  period  of  his  agency  did 
fraudulently  mistippropriate  and  embezzle, 
and  convert  to  his  own  use  and  benefit,  cer- 
tain sums  of  money  collected  by  defendant  in 
the  course  of  his  business  as  agent  for  the 
plaintiff,  for  goods,  wares,  and  merchandise 
furnished  the  defendant  by  the  plaintiff,  aud 
sold  by  defendant  as  his  agent,  as  hereinafter 
set  forth,  to  wit:  (1)  May  31,  1809,  the  sum 
of  $50.  (2)  June  5,  1809,  the  sum  of  $7.05. 
(3)  June  22,  180i>,  the  sum  of  $00.55.  (4)  Juij 
10,  1800,  the  sum  of  $50.  (5^  December  30, 
1800,  the  sum  of  $7.85.  (6)  On  or  about 
March  1, 1900,  the  sum  of  $180.  (7)  Between 
May  1,  1890,  and  May  1,  1000,  the  sum  of 
$148.85.  The  exact  date  or  dates  of  this  last 
item,  plaintiff  Is  unable  to  give.  (8)  That 
during  tlie  period  of  defendant's  agency  de- 
fendant overcharged  plaintiff  in  his  monthly 
expense  account  each  month  during  the  time 
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of  his  employment.  That  the  sums  so  over- 
charged amounted  to  an  average  of  f20  i>cr 
month,  and  that  for  the  period  commencing 
the  Ist  day  of  March,  1899,  to  the  Ist  day  of 
January,  1900,  such  amount  of  overcharge 
amounted  to  the  sum  of  $200.  That  said 
sums  of  money  were  moneys  that  the  defend- 
ant represented  he  had  expended  in  and 
about  the  business  as  his  necessary  expense, 
and  bad  been  permitted  by  plaintiff  to  retain 
as  snch,  and  that  plaintiff  bad  no  knowledge 
of  the  fraudulent  overcharges  so  made  by  the 
defendant  in  said  accounts  until  after  the 
t«-mlnatlon  of  defendant's  agency.  (9)  Janu- 
ary 13,  1900,  the  sum  of  $12.60.  (10)  May 
22,  1900,  the  sum  of  |i20.  (11)  On  or  about 
May,  1000,  the  sum  of  $8.  riaintlff  praya 
Judgment  for  $784.55,  with  Interest,  for  costs, 
and  general  relief. 

Plaintiff,  at  the  time  of  filing  his  petition, 
filed  an  affidavit  for  an  attachment  against 
the  property  of  the  defendant,  and  also  filed 
his  attachment  bond,  with  proper  security, 
with  the  clerk,  and  on  the  same  day  an  order 
of  attachment  against  the  property  of  the 
defendant  was  Issued  by  the  clerk.  The  sher- 
iff, under  said  order  of  attachment,  duly  at- 
tached and  caused  to  be  appraised,  as  pro- 
vided by  law,  the  following  real  estate  of  de- 
fendant: Ix>t  0,  block  9,  in  Lynchville,  a 
subdivision  of  Ponca  City,  Okl.,  appraised  at 
$75;  lot  10,  block  9,  in  Lynchville,  a  subdi- 
vision of  Ponca  City,  Okl.,  appraised  at  $100; 
lot  17,  block  38.  in  Hartman,  a  subdivision 
of  Ponca  City,  Okl..  appraised  at  $2,100.  On 
February  9,  1901,  the  defendant  filed  his  mo- 
tion to  dissolve  said  attachment,  supported 
by  his  afiidavlt,  and,  as  grounds  therefor,  al- 
leged that  the  facts  set  out  in  the  affidavit 
for  attachment  were  false  and  untrue,  and 
that  the  bond  for  attachment  was  insuffi- 
cient. 

On  March  5,  1901,  the  defendant  filed  his 
amended  answer.  In  this  answer,  after  de- 
nying all  allegations  in  the  petition  of  plain- 
tiff, the  answer  admits  (alleges)  that  plain- 
tiff was  the  agent  of  the  Pabst  Brewing  Com- 
pany for  Oklahoma,  and  that  such  agency 
consisted  in  selling  at  wholesale  the  goods, 
wares,  and  merchandise  of  that  company; 
that,  pursuant  to  said  agency,  during  the 
term  mentioned  In  plaintiffs  petition,  from 
May  1,  1896,  to  May  1,  1900,  the  plaintiff  did 
sell  in  Kay,  Pawnee,  and  Payne  counties  of 
said  territory  said  goods  of  the  Pabst  Brew- 
ing Company,  which  goods  were  beer,  malt 
products,  and  other  liquors,  all  of  which  were 
sold  by  the  said  plaintiff  from  depots,  agen- 
cies, or  storage  houses  located  in  said  coun- 
ties. Defendant  further  alleges  that,  in  the 
sale  of  said  goods  by  plaintiff,  the  said  goods 
were  slilpped  in  car-load  lots  and  otherwise, 
and  each  of  the  aforesaid  agencies  was  lo- 
cated in  the  aforesaid  counties,  and  by  said 
plaintiff,  through  the  defendant  as  agent, 
were  sold  at  wholesale  to  the  retail  liquor 
trade  in  the  aforesaid  counties.  The  answer 
then  proceeds:    "This  defendant  further  al- 


leges and  avers  that,  through  and  under  the 
agreement  mentioned  in  plaintiff's  petition, 
which  agreement  was  made  in  Oklahoma 
Territory,  this  defendant  was  employed  by 
the  plaintiff,  at  a  regular,  stipulated  salarj', 
to  act  as  agent,  manager,  and  solicitor  of  the 
said  plaintiff  to  sell  and  dispose  of,  and  con- 
trol the  sale  of,  beer,  beer  products,  and  malt 
liquors  of  the  said  Pabst  Brewing  Company, 
and  that  pursuant  to  said  agreement  this 
defendant  did,  during  the  aforesaid  period 
from  the  1st  day  of  May,  1896,  to  the  1st 
day  of  May,  1900,  sell  the  same  at  whole- 
sale for  said  plaintiff  In  the  said  counties 
of  Kay,  Pawnee,  and  Payne;  that  the  same 
were  sold  by  this  defendant  under  said  con- 
tract for  the  exclusive  use  and  benefit  of 
the  said  plaintiff;  and  that  this  defendant 
did  not  share  in  any  of  the  profits  arising 
from  the  said  sale  of  said  goods  for  the  said 
plaintiff.  The  defendant  further  alleges  and 
avers  that  all  of  said  sales  made  for  the 
plaintiff  during  said  period  were  sold  for  and 
on  behalf  of  the  said  plaintiff  during  all  of 
said  time,  and  that  the  said  plaintiff  during 
all  of  said  time,  from  the  1st  day  of  May, 
189«,  to  the  1st  day  of  May,  1900,  was  not 
I  authorized  to  conduct  the  business  of  whole- 
I  sating  malt,  spirituous,  and  vinous  liquors  at 
or  within  either  of  said  counties  in  said  terri- 
tory, and  that  all  of  the  said  sales  so  made 
and  said  goods  so  furnished  by  the  plaintiff 
were  furnished  by  the  plaintiff  with  full 
knowledge  of  the  fact  that  the  said  plaintiff 
had  no  license  to  conduct  the  business  of 
wholesaling  malt,  spirituous,  and  vinous  liq- 
uors at  or  within  the  said  counties  of  Kay 
and  Pawnee,  of  said  territory,  and  that  all  of 
the  sales,  contracts,  agreements,  and  arrange- 
ments for  goods  furnished  by  the  said  plain- 
tiff, and  by  the  said  plaintiff  dlstribntwl 
through  its  agents  in  said  counties  of  Kay, 
Pawnee,  and  during  said  time  from  the  1st 
day  of  May,  1896,  to  the  1st  day  of  May, 
1900,  were  illegal  and  void,  and  against  pub- 
lic policy,  for  the  reasons  as  hereinbefore 
stated,  and  that  said  plaintiff  was  not  au- 
thorized to  conduct  the  said  business  of 
wholesaling  of  said  malt,  spirituous,  and  vin- 
ous liquors;  and  the  defendant  here  avers 
that  all  of  the  items  mentioned  in  plaintlfr's 
said  petition  were  and  are  items  for  the  col- 
lection of  moneys  secured  for  beer  sold  by 
the  said  plaintiff  during  said  time  from  May 
1,  1896,  to  May  1,  1900,  in  said  counties,  at 
which  time  the  said  plaintiff  was  not  licensed 
to  sell  the  same.  Defendant  further  alleges 
and  avers  that  on,  to  wit,  on  or  about  the  1st 
day  of  May,  this  defendant  and  the  said 
plaintiff,  through  its  authorized  agent,  had  a 
full  and  complete  settlement,  wherein  this 
defendant  and  the  plaintiff  settled  their  ac- 
counts in  full,  with  the  exception  of  the  ac- 
count of  the  defendant  against  the  plaintiff 
for  a  team  furnished  in  the  management  and 
conducting  the  said  agencies  for  the  plaintiff 
during  said  period:  that  under  said  settle- 
ment It  was  ascertained  that  the  plaintiff 
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owed  this  defendant  the  sum  of  three  dollars, 
exclusive  of  the  defendant's  claim  for  a  team, 
buggy,  and  harness  furnished  in  the  man- 
agement and  conducting  of  said  business  by 
defendant  for  the  plaintiif ;  that  the  said  sum 
was  agreed  to  and  paid  by  tlie  plaintiff  to 
the  defendant,  and  the  settlement  of  the  de- 
fendant's claim  for  compensation  for  said 
team,  buggy,  and  liarness  furnished  during 
said  time  left  to  be  adjusted  individually  be- 
tween the  plaintiff  and  this  defendant.  De- 
fendant denies  specifically  that  he  collected 
and  failed  to  account  for  the  items  mention- 
ed, from  1  to  11,  Inclusive,  In  plaintiff's  peti- 
tion, and  alleges  and  avers  that  all  of  the 
same  were  taken  Into  account  in  said  settle- 
ment with  tlie  plaintiff,  and  that  ail  and 
every  sum  owing  by  this  defendant  to  the 
said  plaintiff  has  been  paid,  and  that  this  de- 
fendant did  not  on  the  Ist  day  of  May,  1900, 
and  does  not  at  this  time,  owe  the  said  plain- 
tiff any  of  said  items  mentioned  in  said  pe- 
tition, nor  the  said  sum  of  seven  hundred 
and  eighty-four  and  »=/ioo  dollars  ($784.55); 
and  defendant  further  alleges  and  avers  that 
if  tlie  allegations  of  plaintiff's  petition,  so  far 
as  the  account  stated,  were  true,  the  said 
plaintiff  is  not  entitled  to  recover  the  same, 
for  the  reasons  as  hereinbefore  pleaded;  that 
the  said  account  was  incurred  undw  and  by 
virtue  of  an  illegal  contract,  the  said  plain- 
tiff not  having  paid  taxes  and  secured  a  li- 
cense in  said  counties  to  sell  said  goods,  for 
M-hicb  said  sum  of  moneys  mentioned  in 
plaintiff's  petition  were  alleged  to  have  been 
collected."  The  answer  then,  by  way  of 
cross-petition,  sets  up  a  counterclaim  against 
tlie  plaintiff;  but,  as  tlie  same  was  neithei 
submitted  to  nor  passed  uiK>n  by  the  court  oi 
jury,  it  is  immaterial  to  the  case  here. 

Plaintiff,  in  his  reply,  denies  each  and 
every  allegation  to  the  amended  answer,  ex* 
cept  as  therein  afterwards  admitted.  The  re- 
ply then  proceeds:  "Plaintiff  states  that 
during  all  of  the  years  189C,  1897,  1898,  1899, 
and  1900  the  defendant  was  duly  licensed  to 
sell  intoxicating  liquor  at  wholesale  in  th^ 
counties  of  Kay  and  Pawnee,  in  Oklahomt 
Territory,  where  the  sales  in  plaintiff's  peti- 
tion mentioned  were  made.  Plaintiff  admits 
that  he  had  settlement  of  the  business  and 
employment  between  this  plaintiff  and  de- 
fendant, but  that  In  said  settlement,  and  as 
part  of  the  same,  the  said  defendant  falsely 
and  fraudulently  represented  to  this  plaintiff 
that  he  had  not  collected  or  obtained  the 
money  or  items  set  forth  in  plaintiff's  peti- 
tion, and  that  the  same  were  due  and  un- 
paid, and  that,  relying  upon  said  representa- 
tions and  statements,  this  plaintiff  did  en- 
ter Into  said  settlement  with  said  defendant, 
and  did  pay  to  said  defendant,  as  salary  and 
^-xpenses,  a  sum  of  money  equal  to  the  amount 
set  forth  in  plaintiff's  petition,  and  over 
and  above  what  plaintiff  actually  owed  this 
defendant;  that  the  said  sum  of  money  was 
had  and  received  b,v  said  defendant  to  the 
use  and   benefit   of   this  plaintiff,   and  the 


said  sum  is  due  and  owing  from  the  said  de- 
fendant to  this  plaintiff.  Plaintiff,  for  his 
answer  to  the  alleged  cross-petition  and  coun- 
terclaim of  defendant  herein,  denies  each 
and  every  allegation  therein  contained. 
Wherefore  plaintiff  praj-s  judgment  as  prayed 
for  In  his  petition  herein." 

On  the  14th  day  of  October,  1901,  the  de- 
fendant moved  the  court  to  take  up,  consider, 
and  determine  his  said  motion  to  dissolve  the 
attachment,  but  the  court  refused  to  hear 
said  motion  at  that  time,  and  made  an  order 
that  the  same  be  heard  and  determined  at 
the  same  time  as,  and  in  connection  with, 
the  trial  of  said  cause  upon  tlie  merits.  The 
parties  then  entered  into  a  stipulation  In 
writing  with  reference  to  the  licen.se,  which, 
omitting  the  caption,  is  again  set  out  in  the 
opening  statement  of  plaintiff  to  the  Jury, 
hereinafter  noted. 

The  case  came  on  for  trial  before  the  court 
and  a  Jury.  The  plaintiff  made  the  following 
opening  statement  to  the  jury,  and  the  fol- 
lowing proceedings  were  had: 

"Statement  of  the  case  for  plaintiff  by  Mr. 
J.  F.  King:  May  It  Please  the  Court.  Gen- 
tlemen of  the  Jury:  We  expect  in  this  case 
the  evidence  will  show  the  following  facta: 
That  during  tlie  years  1896,  1897,  18.08,  1899, 
and  1900,  during  all  tlie  times  covered  by 
plalntifTs  petition  in  this  case,  the  plaintiff, 
Albert  Ruemmeli,  is,  and  was,  and  ever  since 
has  been,  a  resident  of  the  city  of  St.  Louis, 
In  the  state  of  Missouri,  and  that  during 
none  of  these  times  has  he  been  a  resident  of 
the  territory  of  Oklahoma.  That  he  was  en- 
gaged in  the  sale  of  malt  liquors  throughout 
the  country  generally.  That  he  was  engaged 
In  handling  the  Pabst  product  over  a  cer- 
tain territory,  and,  desiring  to  establish  agen- 
cies, be  made  and  entered  into  an  agreement 
some  time  in  the  early  part  of  the  year 
1896  with  the  defendant  in  this  case,  William 
Cravens,  by  which  William  Cravens  was  to 
secure  a  license  in  his  name  (that  Is.  in  Wil- 
liam Cravens'  name)  in  this  (Kay)  county, 
Oklahoma  Terrltor.v,  and  possibly  some  other 
counties  in  this  territory.  That  Mr.  Ruem- 
meli was  to  furnish  Mr.  Cravens  beer  and  ice. 
and  that  Mr.  Cravens  was  to  sell  the  beer  and 
ice  to  retail  dealers  in  this  county  who  were 
lawfully  licensed  to  sell  the  same.  That 
Mr.  Cravens  was  to  have  the  entire  charge, 
management,  and  control  of  that  business- 
was  to  look  after  it— and  that  he  was  to 
exercise  his  discretion  in  his  position  accord- 
ing to  the  laws  of  the  territory  of  Oklahoma, 
and  sell  it  according  to  the  laws  of  the  terri- 
tory of  Oklahoma,  and  in  all  manner  conduct 
his  business  subject  to  tlie  laws  of  tlie  ter- 
ritory of  Oklahoma.  That  this  place  of  busi- 
ness was  established  at  Ponca  City,  Okla- 
homa, and  that  this  beer  and  ice,  and  beer 
particularly,  was  to  be  furnished  upon  orders, 
either  in  car-load  lots  or  in  certain  packages, 
from  the  brewery.  In  Milwaukee,  Wisconsin. 
That  Mr.  Ruemmeli  was  to  pay  to  Mr.  Crav- 
ens the  sum  of  $75  per  month.    That  he  was 
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to  pay  to  him  for  his  services  In  that  busi- 
ness the  snm  of  ¥75,  aud  his  reasonable  and 
rightful  expenses  Incurred  In  the  conduct  of 
that  business.  That  Mr.  Cravens  during  all 
this  time— that  is,  during  all  the  times  I  have 
mentioned— secured  territorial  licenses  author- 
ising him  to  sell  aud  dispose  of  malt,  spiritu- 
ous, and  other  liquors  under  the  liquor  license 
law  in  and  through  Kay  county,  Oklahoma 
Territory,  and  possibly  other  counties,  and  he 
at  all  times  held  these  licenses.  That  Mr. 
Cravens  entered  upon  his  duties  as  agent 
in  the  sale  of  this  beer  and  ice.  That  that 
business  was  conducted  by  Mr.  Cravens  in 
his  own  name,  using  his  own  letter  heads- 
managed  by  Mr.  Ruemmeli  In  no  way  what- 
ever, except  to  receive  his  accounts  from  him, 
and  his  money.  That  business  was  conduct- 
ed by  Mr.  Cravens  up  to  the  1st  day  of  May, 
1000,  and  he  sold  quite  an  amount— I  believe, 
$7,000— of  this  beer  and  ice  in  this  county 
to  the  retail  dealers  of  the  county,  and  pos- 
sibly ice  to  outside  parties.  That  at  a  settle- 
ment bad  lietween  these  parties— one  of  the  set- 
ments— I  believe  about  the  1st  day  of  May, 
1000.  that  the  books  which  Mr.  Cravens  kept, 
showing  his  transactions,  were  submitted  to 
the  representative  of  Mr.  Ruemmeli.  That  he 
represented  to  Mr.  Ruemmeli,  through  his 
agent,  that  those  books  contained  a  true  and 
correct  statement  of  the  business  which  he 
had  done  in  this  county,  and  that,  among 
other  things,  he  had  charged  up  as  claim 
against  Mr.  Ruemmeli  one  of  $50  about  May 

1.  1900,  and  that  originated  in  the  fact  that 
be  took  $50  of  this  money  that  had  been 
collected  and  invested  it  in  a  lot.  It  may  be, 
the  evidence  will  show  that  was  by  consent 
of  Mr.  Ruemmeli,  but  it  was  to  be  held  by 
blm  in  trust.  And  about  the  loth  day  of 
July  he  took  $50  of  this  money  and  paid  it 
on  the  balance  of  that  lot.    Tiiat  on   June 

2,  1809,  he  paid  for  the  building  in  part- 
paid  for  the  lumber  that  went  into  the  build- 
ing located  upon  that  lot  that  stood  in  the 
name  of  'William  Cravens.  That  he  paid  $7 
on  June  5th,  or  about  that  time,  and  lie  paid 
$7.50  and  $7.85  for  some  other  material  which 
went  into  that  building,  and  that  Mr.  Cra- 
vens appropriated  that  lot  to  hbuself.  He 
sold  the  lot  afterwards,  and  put  the  money 
Into  his  pockets,  and  has  never  accounted  to 
Mr.  Ruemmeli  for  it,  and  refuses  to  account 
with  UB  for  it  That  before  March  1,  1000, 
in  the  due  coarse  of  his  proceedings,  he  sold 
beer  and  ice  to  a  man  running  a  saloon  at 
Kildare,  named  Woods,  to  the  amount  of 
$150,  and  the  amount  of  the  claim,  together 
with  Interest  up  to  March  1,  1000,  amounted 
to  $180.  That  Mr.  Woods  gave  Mr.  Cravens 
a  bill  of  sale,  which  was  In  eCTect  a  mort- 
gage, securing  this  claim  for  this  beer  and 
ice  sold  by  Mr.  Cravens  to  Mr.  William 
Woods,  and  Mr.  Cravens  accepted  the  bill 
of  sale  as  his  security,  together  with  a 
number  of  other  claims  which  he  liad  also  se- 
cured. That  this  claim  was  paid  off  by  Mr. 
Woods'   estate,   be  having  died.    That  Mr; 


Cravens  executed  a  bill  of  sale  back  to  the 
estate  of  William  Woods,  and  released  this 
claim  entirely.  That  Mr.  Cravens  has  failed 
and  refused  to  account  to  Mr.  Ruemmeli  for 
this  $180,  and  has  kept  the  proceeds  ever 
since.  That  between  May  1,  189G,  and  May 
1,  1900,  Mr.  Cravens  took  out  of  the  business 
and  out  of  the  money  the  sum  of  about 
$148.85,  and  that  he  has  refused  to  account  for 
this  item,  and  the  same  is  due  from  him  to 
the  plaintiff.  That  he  charged  up  on  these 
books  an  unreasonable  amount  of  expense. 
That  the  sums  so  overcharged  amounted  to 
$20  per  month  more  than  what  was  reason- 
able and  right.  That  he  deducted  the  $20 
per  month  out  of  these  sales  of  beer  and  ice. 
That  he  deducted  this  $20  per  month  out  of 
the  proceeds  of  these  sales  for  this  material, 
and  refused  to  account  to  Mr.  Ruemmeli  for 
them,  and  that  It  is  now  due  and  owing  to  us. 
On  about  May  22,  1000,  there  was  paid  to 
him  a  claim  which  was  due  Mr.  Ruemmeli  for 
the  sale  of  beer  and  ice,  in  the  sum  of  $20, 
which  was  paid  by  Mr.  Lynch,  and  that  was 
money  he  obtained  in  the  course  of  that 
business,  and  refused  to  account  to  Mr.  Ruem- 
meli for  it.  And  also  the  sum  of  $12..50, 
which  was  for  feed  that  Mr.  Cravens  purchas- 
ed with  the  money  of  Mr.  Ruemmeli,  and,  in- 
stead of  turning  it  over  to  the  establishment, 
be  took  it  to  his  own  use.  The  testimony  will 
further  develop  the  fact  that  Mr.  Braun,  here 
representing  Mr.  Ruemmeli,  had  a  settlement 
with  Mr.  Cravens,  or  an  attempted  settle- 
ment, some  time  along  about  the  1st  of 
May,  1900.  That  these  Items  which  I  have 
mentioned  were  cliarged  upon  the  books, 
not  being  proper  items  to  be  charged.  They 
were  charged  up  to  Mr.  Ruemmeli.  and  claim- 
ed by  Mr.  Cravens,  except  this  $180,  which 
appeared  as  a  legal  and  unpaid  account  upon 
the  books.  That  Mr.  Cravens  represented 
to  Mr.  Braun  that  these  books  contained  a 
true  and  correct  statement  of  the  accounts  be- 
tween himself  and  Mr.  Ruemmeli.  and  that 
the  charges  made  upon  that  Ijook  were  a  true 
and  correct  statement  of  the  charges,  and  that 
he  was  entitled  to  the  same;  and  In  that 
settlement  he  was  allowed  to  retain  out  of  the 
proceeds  of  those  sales  the  amount  of  those 
items  I  have  mentioned  to  you,  and  it  was 
found  upon  a  balance  of  this  accoimt  there 
was  something  like  two  to  four  dollars  due 
to  Mr.  Cravens,  and  that  was  jjaid  to  Mr. 
Cravens.  That  at  the  time  of  this  settlement 
Mr.  Braun  accepted  the  statement  of  Mr. 
Cravens  that  his  book  contained  a  true  and 
correct  statement  of  tlie  account  between 
them,  and  that  he  was  entitled  to  the  balance 
shown  by  the  books.  That  Mr.  Braun  relied 
ujion  that.  He  did  not  know  of  those  indi- 
vidual items  at  the  time  of  the  settlement. 
He  did  not  know  that  this  $100  had  been 
appropriated  to  the  purcltase  of  this  lot,  and 
that  the  lot  had  been  deeded  awa.v.  and  the 
proceeds  turned  over  to  Mr.  Cravens,  and  kept 
by  himself.  Neither  did  Mr.  Ruemmeli,  nor 
his  agents,  know  this  house  had  been  built 
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on  this  place,  and  paid  for  by  the  money  of 
Mr.  Ruemmell,  and  that  Mr.  Cravens  had 
also  appropriated  that  to  bis  own  use.  Mr. 
Ruemmell  did  not  Imow,  nor  did  his  agents 
know,  other  than  Cravens,  that  this  account 
due  from  the  estate  of  Mr.  Woods  bad  been 
paid,  and  that  Mr.  Cravens  owed  this  account 
to  Mr.  Ruemmell.  Neither  did  be  know  that 
this  $148.8.'j,  or  something  theretibout,  char- 
ged to  profit  and  loss,  had  been  money  col- 
lected by  Mr.  Cravens,  and  that  he  should 
have  accounted  for  It.  And  so  with  his  $20 
per  month  expense  account.  In  that  settle- 
ment it  \f  as  represented  that  these  items  were 
Just  and  reasonable,  and  they  took  the  books 
for  it  Having  shown  you  this  state  of  facts, 
if  the  testimony  develops  that  condition  of 
affairs,  we  will  expect  a  verdict  at  your  bauds 
for  the  siun  of  f784..")5.  Now,  I  will  read, 
if  your  honor  please,  this  agreed  statement  of 
fact  in  reference  to  the  license.  We  have 
agreed  to  it  in  writing.  In  this  connection 
we  have  made  the  following  agi'eeuieut: 
(Counsel  here  reads  paper  to  the  jury  as  fol- 
lows:) 'It  is  agreed  by  both  parties  hereto 
as  facts  In  this  case  that  from  May  1,  18!iC, 
to  May  1,  1000,  neither  Albert  Ruemmell, 
the  plaintier,  or  the  Pabst  Brewing  C^ompauy, 
had  any  license  to  sell  beer,  malt,  spirituous, 
or  vinous  liquors  at  wholesale  or  retail  in 
Kay  coimty,  O.  T.  It  is  further  agreed  that 
from  May  1,  1896,  to  May  1,  1000,  William 
Cravens  had  a  license  in  his  own  name  to 
sell  beer,  malt  liquors  and  cigars  at  ^whole- 
sale in  Kay  county,  O.  T.  That  these  facts 
with  reference  to  the  license  were  known 
by  both  parties  at  all  times  from  May  1, 
1800,  to  May  1,  1000.  This  agreement  Is 
not  intended  to  refer  to  the  United  States 
government  license  under  the  Revised  Stat- 
utes.' 

"Judge  Bierer:  Comes  now  the  defendant 
In  this  case,  and  objects  to  the  introduction  of 
any  evidence,  and  moves  the  court  to  instruct 
the  Jury  to  return  a  verdict  in  favor  of  the 
defendant  upon  the  plaintiff's  petition  and 
the  defendant's  answer,  taken  in  connection 
with  the  statement  of  the  case  made  by  coun- 
sel for  plaintiff — that  Is,  uiwn  the  facts  alleg- 
ed by  plaiutiflf's  counsel,  in  bis  0|>ening  state- 
ment— for  the  reason  that,  upon  the  plead- 
ings and  this  statement,  the  plaintiff  shows 
tliat  he  Is  not  entitled  to  recover  from  the  de- 
fendant, and  that  the  plaintiff  is  not  entitled 
to  maintain  his  cause  of  action  as  set  forth  in 
the  petition,  and  that  the  defendant  Is  entitled 
to  Judgment  in  his  favor  upon  the  statement 
and  tlie  pleadings.  Which  motion  is  sustain- 
ed by  the  court  To  which  ruling  of  the 
court  the  plaintiff  then  and  there  excepts." 

Thereupon  the  court  rendered  Judgment  for 
the  defendant,  and  also  dissolved  the  attach- 
ment and  ordered  the  attached  property  re- 
stored to  defendant 

Opinion. 

The  reversal  of  this  case  Is  asked  for  on 
three  grounds,  but  we  think  It  only  neces- 


sary to  consider  the  first,  viz.,  plaintiff  in  er< 
ror  contends  that  the  court  committed  mate- 
rial error  against  him  in  sustaining  the  mo- 
tion of  defendant  for  Judgment  on  the  open- 
ing statement  of  counsel  for  plaintiff,  because 
the  license  of  defendant.  Cravens,  authorized 
him  to  sell  tlie  beer  mentioned  in  said  state- 
ment. Now,  the  motion  of  the  defendant  in 
error  being  based  entirely  upon  the  opening 
statement  of  the  counsel  for  plaintiff  in  er- 
ror, it  must  be  considered  that  everything 
stated  in  that  opening  statement  Is  true,  and, 
if  true,  if  it  makes  out  a  case  on  which  the 
plaintiff  could 'recover,  then  the  Judgment  of 
the  court  was  wrong,  and  should  be  reversed. 

The  question  here  presented  is,  was  the 
wholesale  license  which  It  is  conceded  was 
granted  to  the  defendant  In  error.  Cravens, 
a  sufficient  authority  for  the  sale  of  the  beer, 
the  proceeds  of  which  are  sued  for  in  this 
case?  In  other  words,  was  it  necessary  that 
tlie  plaintiff,  Ruemmell,  should  have  had  a 
wholesale  license,  l>efore  he  bad  the  legal 
right  to  furnish  to  his  agent  the  beer  iu 
question,  to  be  sold  in  Kay  county,  Okl.? 

The  law  of  this  territory  regulating  the 
sale  of  intoxicating  liquors  (Rev.  St  1803, 
p.  053,  c.  47,  art  1,  {  1)  provides,  among 
other  tilings,  the  manner  in  which  a  license 
for  the  retail  sale  of  intoxicating  liquors 
shall  be  obtained,  and  also  provides  the  qual- 
ifications of  the  applicant,  and  the  price  to 
be  paid  therefor.  That  provision  provides 
the  number  of  taxpayers  that  shall  sign  the 
petition,  and  where  they  sliall  reside;  also 
the  place  where  such  liquor  Is  to  be  sold; 
and  also  setting  forth  that  the  applicant  is  a 
man  of  respectable  character  and  standing, 
and  is  a  resident  of  the  territory.  Section  8 
of  the  same  chapter  is  as  follows:  "That  all 
persons  selling  liquors  at  wholesale  shall  be 
subject  to  all  the  pi-ovislons  of  this  act,  ex- 
cept that  they  shall  be  required  to  pay  In 
each  county  within  the  territory  where  they 
so  wholesale  liquors,  a  license  fee  of  one 
hundred  dollars  per  annum,  or  for  any  part 
of  the  year  they  may  so  sell,  and  no  more, 
and  shall  not  be  required  to  pay  the  license 
fee  hereinbefore  mentioned.  And  no  whole- 
sale dealer  shall  engage  In  the  retailing  of 
liquor  without  complying  with  the  law  appli- 
cable to  retail  dealers.  In  addition  to  the 
license  required  by  this  section.  Wholesal- 
ers shall  not  sell  in  less  quantities  than  four 
and  one-half  gallons:  provided,  that  whole- 
sale malt,  exclusively,  shall  pay  a  license  of 
twenty-five  dollars  annually."  Now,  these 
provisions  authorize  the  person  holding  a 
license  to  sell  Intoxicating  liquors.  They  do 
not  contain  any  provision  that  the  person 
making  the  sale  shall  be  acting  In  any  par- 
ticular capacity;  neither  do  they  In  express 
terms,  or  by  a  reasonable  implication,  pro- 
hibit any  person  so  holding  a  license  from 
selling  such  liquors  as  agent.  Now,  under 
the  statement  of  counsel  In  opening  the  case 
In  the  court  below,  the  statement  Is  made, 
and  is  aa  absolute  verity,  so  far  as  the  pui> 
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poses  of  the  present  Investlgatioii  Is  concern- 
ed: "He  [meaning  the  plaintiff  in  error] 
made  and  entered  Into  an  agreement  some 
time  In  the  early  part  of  the  year  1890  with 
the  defendant  in  this  case,  William  Cravens, 
by  which  William  Cravens  was  to  secure  a 
license  in  his  name  (that  is,  in  William  Cra- 
vens' name)  In  this  (Kay)  county,  Oklahoma 
Territory,  and  possibly  some  other  counties 
In  this  territory.  That  Mr.  Ruemmell  was 
to  furnish  Mr.  Cravens  beer  and  ice,  and 
that  Mr.  Oavens  was  to  sell  the  beer  and  Ice 
to  retail  dealers  in  this  county,  who  were 
lawfully  licensed  to  sell  the  same.  That  Mr. 
Cravens  was  to  have  the  entire  charge,  man- 
agement, and  control  of  that  business— was 
to  look  after  it— and  that  be  was  to  exercise 
bis  discretion  in  his  position  according  to  the 
laws  of  the  territory  of  Oklahoma,  and  in  all 
manner  conduct  his  business  subject  to  the 
laws  of  the  territory  of  Oklahoma.  That  his 
place  of  business  was  established  at  Ponca 
CSty,  Oklahoma,  and  that  this  beer  and  ice, 
and  beer  particularly,  was  to  be  furnished 
upon  orders,  either  in  car-load  lots  or  in  cer- 
tain packages,  from  the  brewery  in  Milwau- 
kee, Wisconsin."  Kow,  under  this  state- 
ment, by  whom  was  the  sale  of  this  beer 
made?  Was  it  the  plaintiff  in  error,  Buem- 
meli,  or  was  it  the  defendant,  Cravens?  It 
is  contended  by  counsel  for  defendant  in  er- 
ror that  Ruemmeli  sold  this  beer,  through 
his  agent,  Cravens,  to  the  retail  dealers  in 
Kay  county,  Okl.  Now,  it  is  true  that  Cra- 
vens acted  as  an  agent  in  the  conducting  of 
this  sale,  but  the  sale  was  made,  not  by 
Ruemmeli  personally,  but  by  Cravens  as 
agent  The  object  of  the  liquor  laws  of  this 
territory  in  regulating  the  traffic  is  for  the 
purpose,  first,  of  putting  the  sale  of  intoxi- 
cating liquors  into  the  hands  of  respectable 
and  responsible  parties;  second,  to  derive  a 
revenue  therefrom.  Now,  when  the  legally 
constituted  authorities  of  Kay  county  grant- 
ed a  license  to  William  Cravens  to  sell  In- 
toxicating liquors  in  Kay  county,  the  license 
granted  to  him  contained  no  prohibition 
against  his  selling  such  liquor  as  agent  of 
Ruemmeli  or  any  other  person;  neither  did  it 
contain  any  condition  or  requirement  that 
he  was  to  be  the  owner  of  the  liquor  so  sold. 
It  is  immaterial  to  the  people  of  Kay  county 
as  to  who  was  the  real  owner  of  the  proper^ 
ty  in  tbe  beer  sold,  but  it  Is  a  matter  of  vast 
Importance  to  them  as  to  who  was  to  con- 
duct the  sale.  The  question  of  the  capacity 
in  which  Cravens  acted  depended  upon  a  pri- 
vate arrangement  between  himself  and  his 
employer,  and  by  that  arrangement  he  was 
recognized  by  the  employer  as  an  agent;  but, 
so  far  as  the  rights  of  the  people  of  Kay 
county  were  concerned,  he  was  a  principal  in 
the  sale  of  the  liquor.  It  is  apparent  from 
tbe  statement  that  the  business  was  conduct- 
ed In  the  name  of  William  Cravens.  It  is 
further  alleged  in  the  statement  of  counsel 
that  tlie  plaintiff,  Ruemmeli,  had  no  control 
or  management  over  the  business,  except  to 
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furnish  the  beer  and  ice  and  collect  his  pay 
therefor.  Now,  would  it  be  contended  that 
the  requirements  of  the  liquor  law  of  this 
territory  demanded  that  as  to  the  same  iden- 
tical sale  there  should  be  more  than  one 
license?  The  opening  statement  shows  that 
these  goods  were  shipped  in  to  Fonca  City 
by  the  plaintiff  in  error,  who  was  a  resident 
of  the  city  of  St  Iiouis,  and  after  such  ship- 
ment were  taken  by  the  defendant,  Cravens, 
and  sold.  True,  they  were  sold  by  Oravens 
as  agent,  but  such  a  sale  was  fully  covered 
and  fully  authorized  by  tbe  terms  of  his 
license.  Then  can  It  be  said  that  such  a 
sale  was  illegal?  Can  it  be  said,  in  the  face 
of  tbe  statement  of  counsel,  which  is  accept- 
ed for  the  purpose  of  this  hearing  as  a  fact, 
that  such  sale  was  to  be  conducted  under  a 
license  previously  obtained,  and  to  be  made 
in  accordance  with  all  the  laws  regulating 
this  subject  in  the  territory,  that  such  sale 
was  illegal?  If  it  was  a  legal  sale,  then  it 
would  be  no  defense  on  the  part  of  the  de- 
fendant. Cravens,  when  the  plaintiff  seeks 
to  recover  from  him  money  which,  under  the 
conti'act  between  plaintiff  and  defendant, 
was  actually  due,  and,  in  equity  and  good 
conscience,  ought  to  have  been  paid.  It  may 
reasonably  have  been,  and  no  doubt  was,  the 
purpose  of  having  the  goods  sliii)ped  by  the 
plaintiff  in  error  to  tbe  defendant,  as  agent, 
to  protect  the  plaintiff  in  error  in  the  prop- 
erty in  said  goods  until  such  time  as  be 
would  receive  his  pay  therefor,  or  it  may 
have  been  as  an  additional  safeguard  to  se- 
cure the  collection  of  the  debt  in  this  regard. 
This  is  not  an  uncommon  way  of  taking  se- 
curity by  wholesale  houses  in  dealing  with 
beer  or  any  other  commodity.  It  is  not  an 
uncommon  thing  for  brewers  or  distillers  to 
organize  agencies  in  the  different  counties  of 
this  territory  and  in  all  the  various  states  in 
the  Union,  and  it  seems  to  us  that  all  the 
law  requires,  when  such  agencies  are  open- 
ed, is  that  before  the  goods  are  sold  the  laws 
regulating  the  traffic  in  such  articles  shall 
be  complied  with. 

Taking  tbe  statement  of  defendant's  coun- 
sel in  their  brief,  and  following  It  to  its 
legitimate  conclusion,  we  think  it  tends  to 
sustain,  rather  than  refute,  the  views  of 
counsel  for  plaintiff  in  error.  In  defendant's 
counsel's  brief  we  find  this  language:  "If 
the  position  of  plaintiff  is  sound,  then  Wil- 
liam Cravens  may  take  out  a  license  to  sell 
liquor  at  wholesale,  and  sell  under  such 
license  tbe  beer  of  the  Pabst  Brewing  Com- 
pany, of  the  Ferd  Helm  Brewing  Company, 
of  the  Lemp  Brewing  Company,  the  Schllta 
Brewing  Company,  the  Miller  Brewing  Com- 
pany, and  all  of  the  other  brewing  establish- 
ments which  vend  their  beer  at  wholesale  in 
this  territory,  and,  under  the  guise  of  a 
license  to  an  agent,  who  pays  the  fee  of  a 
hundred  dollars  in  each  county,  the  large 
number  of  members  selling  their  liquors  in 
the  territory  may  escape  the  payment  of  the 
liquor  license  to  sell  at  wholesale  required 
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by  the  statute."  Now,  with  the  slight  dis- 
crepancy In  price,  which  should  have  been 
twenty-flve  dollars,  instead  of  one  hundred 
dollars,  as  In  this  case,  nothing  but  malt  liq- 
uor was  sold.  Let  us  analyze  for  a  moment 
this  statement  of  counsel  for  defendant  In 
error.  Does  he  intend  by  this  statement  to 
say  that  a  man  who  has  a  license  to  whole- 
sale malt  liquors  or  beer  shall  be  obliged  to 
specify  in  that  license  that  be  will  only  and 
exclusively  handle  Pabst's  beer,  Schlltz's 
beer,  Miller's  beer.  Helm's  beer,  or  any  other 
particular  brand  of  beer?  I  take  the  reason- 
able construction  of  the  language  of  the 
license  for  wholesaling  beer  to  be  that  when 
a  man  takes  out  a  license  to  wholesale  beer, 
complies  with  the  requirements  of  the  law, 
and  pays  the  price  required  therefor,  he  Is 
then  at  lil)erty  to  sell  as  many  different 
kinds  and  brands  of  beer  as  he  may  choose, 
and  as  bis  customers  may  desire,  and  that  he 
iB  under  no  obligation  to  specify  at  the  time 
of  the  sale  that  he  is  selling  only  beer  in 
which  he  has  an  unqualified,  unconditional, 
and  exclusive  title.  He  may  sell  as  princi- 
pal, he  may  sell  as  agent,  he  may  sell  as 
owner,  or  he  may  sell  as  a  person  only  hav- 
ing the  custody  and  the  right  to  sell.  The 
only  restriction  that  the  laws  of  this  terri- 
tory put  uiwn  the  business  is  that  it  shall  l>e 
conducted  In  accordance  with  the  laws  of 
the  territory  as  to  the  person  and  by  the  per- 
son authorized  by  the  license  to  so  conduct 
the  business.  Does  it  make  the  sale  illegal 
because  the  absolute  property  in  the  beer  In 
question  did  not  pass,  by  their  arrangements 
and  agreement,  from  the  plaintiff  in  error  to 
the  defendant  In  error,  at  the  time  the  de- 
fendant in  error,  as  agent,  sold  the  beer? 
Let  us  carry  it  a  step  further  under  the 
statement  of  counsel.  It  Is  apparent  that 
the  plaintiff  in  error,  Rnenimeli,  obtained 
this  beer,  which  was  shipped  to  Ponca  City 
in  car-load  lots  to  the  defendant,  Cravens, 
from  the  Pabst  Brewing  Company,  of  Mil- 
waukee, Wis.  Suppose  that,  for  their  pro- 
tection, the  Pabst  Brewing  Company  had  ex- 
acted from  the  plaintiff,  Ruemmeli,  an  agree- 
ment that  he  was  not  to  be  the  owner  of  this 
beer,  but  was  to  act  as  the  agent  of  the 
Pabst  Brewing  Company,  at  a  stipulated 
sum  per  month,  and  was  to  handle  their  beer 
in  this  way,  and,  without  divulging  that 
agency,  he  had  entered  Into  a  contract  with 
Cravens,  such  as  described  in  the  opening 
statement  of  counsel  for  plaintiff.  Now, 
would  the  gentlemen  who  represent  the  de- 
fendant In  error  contend  that  it  required  a 
license  from  Cravens,  who  actually  sold  the 
beer,  another  license  from  Kiiemmeli,  who 
shipped  It  to  him,  and  still  a  third  license 
from  the  Pabst  Brewing  Company,  of  Mil- 
waukee, Wis,,  who  owned  the  beer?  This,  it 
seems  to  us,  would  be  simply  ridiculous. 

The  authorities  cited  by  defendant's  coun- 
sel in  support  of  their  contention  have  been 
examined  by  us,  and  they  are  all,  without 
exception,  cases  w^here  the  sale  was  in  Itself 


illegal;  and,  for  the  reasons  above  expressed, 
we  think  the  sale  as  shown  and  set  forth  In 
the  statement  of  counsel  In  this  case  was  In 
strict  compliance  with  the  law,  and  a  legal 
sale.  For  these  reasons,  they  do  not  apply. 
Therefore  we  think  that  there  is  no  founda- 
tion in  law  or  reason  in  the  contention  of  de- 
fendant's counsel,  and  we  think  that  the  ac- 
tion of  the  district  court  in  sustaining  their 
motion  for  Judgment  on  the  statement  of 
counsel  for  plaintiff  was  error. 

Suppose  we  consider,  for  the  sake  of  the 
argument,  that  this  beer  was  sold  by  the 
plaintiff  in  error,  Ruemmeli,  and  that  be  did 
not  have  a  license.  It  was  sold  through  an 
agent  who  had  a  legal  right  to  make  tlie  sale. 
The  direct  medium  through  which  that  sale 
was  made  was  a  medium  which  was  legal- 
ized and  made  legitimate  and  lawful  by  the 
laws  of  this  territory.  Now,  can  it  be  said 
that  the  sale  as  made  is  such  an  Illegal  sale 
as  would  deprive  a  party  from  obtaining  re- 
dress In  court,  or  asserting  his  legal  rights 
as  set  forth  In  the  pleadings?  We  certainly 
think  not.  Let  us  put  it  in  another  light. 
Did  the  defendant.  Cravens,  under  the  li- 
cense which  he  held  from  the  commissioners 
of  Kay  county,  have  the  legal  right  to  sell 
beer  as  an  agent?  This,  we  think,  cannot 
reasonably  be  denied,  under  the  terms  of  the 
license.  If  he  did  have  such  a  right,  and  did 
so  sell,  then  can  it  be  said  that  such  a  sale 
was  an  Illegal  sale?  If  not,  then  the  conten- 
tion of  defendant  is  certainly  erroneous. 

Hence,  I  think  the  majority  opinion  of  this 
court  does  not  correctly  state  the  law  as  ap- 
plied to  this  case,  as  it  would  seem  to  me 
that  to  put  such  a  construction  on  the  con- 
tract of  the  parties  would  be  awarding  a 
party  an  advantage  by  reason  of  his  own 
wrongful  acts,  and  allow  him  to  take  advan- 
tage of  his  own  unlawful  conduct,  and,  by 
means  of  his  unwan-anted  and  unauthorized 
conduct,  defeat  the  collections  of  his  Just 
debts. 


McCONNELL  et  al.  v.  COMBINATION  MIN. 
&  MILL.  CO.  et  al. 

(Supreme  Court  of  Montana.    April  2,  1904.) 

COBPOBATIONS— ACTION  AGAINST  0FFICEB8  AND 
DIRECTORS  —  CONDITION  PRECEDENT  —  COM- 
PLAINT—POWERS —  ULTRA  VIRES  —  MISORITT 
STOCKUOLDERS  —  ESTOPPEL  —  LACHES— RATI- 
FICATION—BY-LAWS  —  LEQAHTY  —  SALARIES 
OF  OFFICERS— POWERS  OF  DIRECTORS — STAT- 
UTES—EVIDENCE— SUFrlCIENCT— ADMISSIBIL- 
ITY—EQUITY. 

1.  Though  a  corporation  is  necpssarlly  made 
a  party  to  nn  action  R^inst  its  offieers  for 
fraudulently  diverting  and  misappropriating  its 
funds,  and  though  the  action  la  brouglit  iu  tlie 
name  of  the  plaintiffs,  who  are  minority  stock- 
holders, it  is  in  reality  on  behalf  of  the  corpo- 
ration. 

2.  Demand  on  the  officials  of  a  corporation  to 
bring  suit  for  fraud  of  officers  and  directors  in 
misappropriating  its  funds  is  not  a  condition 

1'  2.  See  CorporatlonB,  vol.  12,  Cent.  Dig.  {J  792. 
1427,  14291,   1430. 


Digitized  by 


Google 


Hon^ 


McCONNELL  T.  COMBINATION  MIN.  ft  MILU  ca 


195 


precedent  to  action  bj  the  minority  atockhold- 
ets. 

3.  Though  the  allegations  of  the  complaint  in 
an  action  against  the  officers  and  directors  of  a 
corporation  for  fraudalently  diverting  and  mis- 
appropriating its  funds  are  not  sufficient  to  en- 
title the  action  to  be  considered  as  brought  on 
behalf  of  others  tlian  plaintiffs,  who  are  minor- 
ity stockholders,  its  sufficiency  as  an  action  in 
plaintiffs'  own  behalf  is  not  impaired  by  aver- 
ments that  they  bring  it  for  others  as  well  aa 
themselves. 

4.  A  court  of  equity,  having  obtained  jurisdic- 
tion of  an  action  for  one  purpose,  may  retain 
that  Jurisdiction  for  all  purposes  necessary  to 
the  complete  protection  of  the  plaintiff's  rights. 

5.  In  an  action  by  minority  stockholders 
•gainst  the  officers  and  directors  of  a  corpora- 
tioD  for  fraudulently  diverting  and  misappro- 
priating its  funds,  evidence  examined,  and  held 
sufficient  to  charge  the  president  and  secretary 
with  knowledge  of  all  expenditures  made,  to 
whom  they  were  made,  and  for  what  purpose. 

6.  Where  a  statute  authorizes  the  organiza- 
tion of  corporations  thereunder  for  general  min- 
ing purposes,  but  does  not  specify  as  one  of  the 
objects  donations  for  political  purposes,  such 
dimations  are  ultra  vires. 

7.  Though  the  majority  stockholders  of  a  cor- 
poration sanction  the  acts  of  its  directors  and 
officials  in  Illegally  making^  expenditures  of  the 
corporate  funds,  so  as  to  bind  themselves  by  es- 
toppel, yet  such  acts  are  not  binding  on  stock- 
holoera  who  neither  took  part  in  the  proceed- 
ings, nor  sanctioned,  by  act  or  acquiescence,  the 
making  of  the  expenditures. 

8.  In  the  absence  of  power  emanating  from 
the  stockholders,  from  statute,  or  from  by-laws 
legally  adopted,  directors  of  a  corporation  have 
no  authority  to  vote  a  salary  to  any  of  their 
number. 

9.  A  resolution  of  four  directors  of  a  corpora- 
tion voting  three  of  their  number  salaries,  and 
giving  them  back  pay,  predicated  on  by-laws 
previonsly  passed  by  five  directors,  including  the 
first  mentioned  four,  is  void,  under  Civ.  Code, 
H  2970-2976,  providing  that  in  all  matters  con- 
nected with  bis  trust  a  trustee  is  bound  to  act 
in  the  highest  good  faith  toward  his  beneficiary, 
and  declaring  that  every  violation  of  the  provi- 
sions of  the  artide  is  a  fraud  against  the  iiene- 
ficiary. 

10.  Comp.  St  1887,  div.  6, 1  449,  provides  that, 
if  a  company  is  organized  under  that  chapter 
for  the  purpose  of  carrying  on  any  part  of  its 
business  outside  the  state,  the  certificate  shall 
■o  state,  and  shall  also  name  the  locality  in  the 
state  where  its  principal  place  of  busines  is  lo- 
cated. Held,  that  the  removal  of  the  entire  offi- 
cial business  of  a  domestic  corporation  beyond 
the  state,  and  acts  of  the  directors  in  attempt- 
ing to  hold  regular  monthly  meetings  and  to  sit 
as  tlie  board  of  directors  in  another  state^  are 
ultra  vires. 

11.  In  an  action  against  the  officers  and  direct- 
ors of  a  corporation  for  fraudulently  diverting 
and  misappropriating  its  funds,  it  appeared 
that,  during  a  period  of  time  in  which  the  offi- 
cial business  of  the  company  had  been  removed 
from  the  state  without  authority  of  law,  stock- 
holders' meetings  were  held  annually  in  the  state 
fw  the  purpose  only  of  electing  directors,  at 
whidi  a  majority  of  the  stock  was  represented. 
At  each  of  those  meetings  a  resolution  was 
passed  approving  all  acts  of  the  directors  and 
<^cerB  for  the  past  year.  None  of  the  acts  of 
which  plaintiffs  complain  were  presented  at 
those  meetings.  I'he  board  of  directors,  after 
the  snit  was  Drought,  at  a  regular  meeting  held 
in  the  state,  passed  a  resolution  ratifying  the 
acts  done  without  the  state;  some  of  the  de- 
fendants voting  for  and  causing  its  adoption. 
Held  insufficient  to  show  a  ratification  of  the 
oltta  vires  acts. 

12.  Where  a  aeries  of  illegal  acts  by  a  corpo- 
ration's officers  and  directors,  continuing  over  a 
period  of  several  years,  is  pursued  till  uie  com- 


mencement of  an  action  a^inst  the  offloeis  and 
directors  therefor  by  minority  stockholders,  lach- 
es cannot  be  predicated  of  the  plaintiils'  delay 
in  bringing  suit. 

13.  Minutes  of  a  stockholders'  meeting,  con- 
sisting of  separate  sheets  of  paper  pinned  to  the 
leaves  of  a  record  book,  are  insufficiently  iden- 
tified to  make  them  admissible. 

14.  Under  Code  Civ.  Proc  8  3130,  providing 
that,  when  part  of  a  writing  is  given  in  evi- 
dence by  one  party,  the  whole  on  the  same  sub- 
ject may  be  inquired  into  by  the  other,  the  act 
of  plaintiffs,  in  an  action  against  the  officers 
ana  directors  of  a  corporation  for  fraudulently 
diverting  and  misappropriating  the  corporate 
funds,  in  first  introducing  some  insufficiently 
identified  by-laws,  though  denying  the  legality 
of  their  adoption,  renders  the  others  admissible 
on  behalf  of  the  defendants. 

15.  Where  the  secretary  of  a  corporation,  who 
is  unlawfully  paid  a  salary  by  the  directors,  is 
not  a  director,  and  is  connected  in  no  way  with 
the  fraudulent  transactions  of  the  directors  in 
misappropriating  and  diverting  the  corporate 
funds,  he  cannot  be  held  liable  in  an  action  by 
minority  stockholders  against  the  officers  and 
directors  for  relief  against  the  fraudulent  acts, 
but  the  officials  who  caused  the  money  to  be 
paid  to  him  must  account  therefor. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  Wm.  Clancy, 
Judge. 

Action  by  O.  J.  McConnell,  administrator  of 
the  estate  of  William  Thompson,  deceased, 
and  others,  against  the  Combination  Mining  & 
Milling  Company  and  others.  From  a  Judg- 
noent  for  defendants,  and  an  order  denying 
a  motion  for  a  new  trial,  plaintiffs  appeal. 
Beversed. 

E.  N.  Harwood,  for  appellants.  Forbls  ft 
Evans,  for  respondents. 

Pleadings. 

POORMAN,  0.  The  original  complaint  In 
this  cause  was  filed  September  8,  1898.  Sub- 
sequently several  supplemental  complaints 
and  amendments  were  filed  to  meet  new  con- 
ditions arising,  or  to  put  in  issue  facts  alleged 
to  have  been  discovered  after  the  commence- 
ment of  tbe  action.  It  Is  alleged  that  the 
indlTiduals  named  as  defendants,  pretending 
to  act  as  trustees  (directors)  of  the  defendant 
corporation,  wrongfully  abandoned  the  prin- 
cipal office  of  the  company,  at  Butte,  Mont, 
and  moved  the  books,  records,  stock  register, 
and  papers  to  St  Louis,  Mo.;  that  they  were 
proceeding  to  seU  the  stock  of  plaintiffs  to  sat- 
isfy assessments  wrongfully  made;  and  that 
they  bad  misappropriated  funds  and  other 
property  of  the  company,  and  had  been  guilty 
of  fraud  In  connection  therewith.  The  court 
was  asked  to  enjoin  the  defendants  from  sell- 
ing the  stock,  to  require  tbe  return  of  the  rec- 
ords to  Butte,  and  that  defendants  be  required 
to  render  an  accounting.  An  Injunction  was 
Issued,  restraining  the  selling  of  the  stock,  and 
forbidding  the  defendants  to  detain  longer 
away  from  Butte  the  records  of  tbe  company. 
The  material  allegations  of  tbe  complaint 
were  put  In  Issue  by  the  defendants. 

Appointment  of  Referee. 

A  referee  was  appointed  by  tbe  court  to 
hear  the  evidence,  to  make  findings  of  fad 
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and  conclusions  of  law,  and  report  the  same 
to  the  court.  The  referee  having  made  his 
report  adverse  to  the  contentions  of  the  plain- 
tiff, Judgment  of  dismissal  was  entered;  and 
from  this  judgment,  and  the  order  overruling 
plaintiff's  motion  for  a  new  trial,  this  appeal 
Is  taken. 

Statement  of  the  Case. 
The  defendant  company  was  Incorporated 
nnder  the  laws  of  Montana  Territory,  Decem- 
ber 27,  1887,  for  the  purpose  of  carrying  on 
a  general  mining  and  milling  business;  to  lo- 
cate, acquire,  sell,  develop,  and  work  mines 
and  mining  claims;  and  to  buy,  sell,  and  treat 
ores;  these  operations  to  be  carried  on  at 
Black  Pine  miuing  district,  Deer  Lodge  coun- 
ty, and  also  at  Butte  City,  Silver  Bow  coun- 
ty; the  business  of  the  company  to  be  trans- 
acted at  both  these  places,  but  the  principal 
office  to  be  at  Butte  City.  The  capital  stock 
of  the  company  consisted  of  $600,000,  repre- 
sented by  300,000  sliares  of  stock,  of  the  par 
value  of  $2  each.  Seven  directors  were  to 
manage  the  affairs  of  the  company.  The 
mines  of  the  company  were  operated  until 
July  or  August,  1803,  when  tliey  were  closed 
down,  and  remained  closed  until  June,  1893, 
when  operations  were  resumed  and  continued 
until  February,  1807,  when  the  mines  were 
again  closed,  and  have  not  been  operated  since 
that  time. 

I  At  the  annual  stockholders'  meeting  held  in 
Butte  City,  Mont,  June  27,  18i)2,  the  defend- 
ant directors,  together  with  plaintiffs  Williams 
and  Joseph  II.  Harper,  were  elected  directors 
for  the  ensuing  year.  On  July  C,  1802,  this 
new  board  of  directors  met,  but,  no  quorum 
being  present,  adjourned  to  meet  in  St.  Louis. 
Plaintiffs  Williams  and  J.  II.  Harjier  were 
present  and  supported  this  action.  In  the  pub- 
lished notice  of  this  stockliolders'  meeting 
was  contained  a  statement  that  at  such  meet- 
ing the  question  of  removing  tlie  office  to  St. 
Lotiis  would  be  submitted,  and  the  following 
resolution  was  introduced:  "Resolved,  that 
the  home  office  and  directory  of  tlie  Combina- 
tion Mining  &  Milling  Company  be  removed 
from  the  city  of  Butte,  in  the  state  of  Mon- 
tana, to  the  city  of  St.  Louis,  in  the  state  of 
Missouri,  and  that  the  incoming  president  and 
board  of  trustees  [directors]  be  and  the  seven 
arc  hereby  authorized  and  empowered  to  per- 
form any  needful  and  lawful  acts  whatsoever 
necessary  or  required  for  the  purpose  of  such 
removal."  261,429  shares  of  stock  were  voted 
in  favor  of  this  resolution,  and  1,000  slmres 
against  it  Plaintiffs  Williams,  J.  II.  Harper, 
and  Helen  C.  Harper  supported  this  resolu- 
tion. Te  records  of  the  company  from  this 
time  until  the  return  of  tlie  office  to  Butte,  in 
October,  1898,  appear  to  be  in  a  somewhat 
chaotic  condition.  The  treasurer.  It  appears, 
kept  no  record  at  all.  The  secretary's  record 
is  in  part  regular  In  form,  and  in  part  con- 
sists of  fragmentary  scraps  and  separate 
sheets  of  paper  written  in  pencil,  containing 
blanks   and   marginal    notations   pinned    to 


the  leaves  of  some  book,  or  laid  loosely  be- 
tween the  leaves.  Certain  writings  purport- 
ing to  be  by-laws  of  the  company  were  also 
presented.  Some  of  these  records  consist  of 
references  to  resolutions  or  proceedings  by 
number,  without  containing  the  resolutions 
or  proceedings  to  which  they  refer.  These 
matters  were  all  offered  in  evidence,  and  were, 
except  the  loose  sheets,  admitted,  for  one  pur- 
pose or  another,  over  the  objections  of  plain- 
tiffs. 

Passing  these  objections  for  the  time  be- 
ing, and  considering  these  so-called  records- 
in  connection  with  the  oral  testimony  in  the 
cause,  it  appears  that  Charles  D.  McClure 
was  president  Paul  A.  Fusz  vice  president, 
M.  Bumsey  treasurer,  and  Jesse  B.  Mellor 
secretary  of  the  board  of  directors;  that 
at  the  meeting  of  this  board  held  at  St. 
Louis  December  29,  1892,  at  which  were  pres- 
ent defendants  Ewing,  Fusz,  M.  Bumsey,  L>. 
M.  Bumsey,  and  President  McClure,  this  pro- 
ceeding was  had:  "That  this  board  does 
hereby  approve  the  following  salaries  and  of- 
fice rent,  as  set  by  the  president:  Secretary's 
salary  $1,250  per  annum,  messenger's  salary 
?300  per  annum,  office  rent  ?200  per  annum." 
That  on  February  25,  1893,  this  board  held  an 
adjourned  meeting  at  St.  Louis,  at  which 
were  present  Vice  President  Fusz,  L.  M. 
Bumsey,  Treasm-er  M.  Bumsey,  and  Presi- 
dent McClure,  and  the  following  proceeding 
was  had:  "Mr.  Fusz  offered,  Mr.  L.  M.  Rum- 
se.v  seconding,  that  the  president  be  paid  a 
salary  of  |2,500  per  annum;  that  the  vice 
president  be  paid  a  salary  of  $5.00  per  day 
for  each  day  actually  served ;  that  the  treas- 
urer be  paid  a  salary  of  $25  per  month,  all 
to  date  from  January  1,  1893.  Adopted." 
It  further  appears  that  these  defendants, 
acting  as  such  board  of  directors,  continued 
to  hold  meetings  at  St.  Louis,  Mo.,  until,  in 
obedience  to  the  order  of  the  court,  they  re- 
turned the  records  to  Montana;  and  at  Butte^ 
Mont,  Octol)er  27,  1808,  a  directors'  meeting 
was  held,  at  which  were  present  Ewing,  Fusz, 
Rmn.sey,  AA'ililams,  and  one  Merrill,  who  was 
then  a  director;  absent  McClure  and  M. 
Bumsey.  At  this  meeting  the  minutes  of 
the  meeting  of  November  21,  1801,  and  July 
10,  1802,  were  also  read  and  approved  by  ail 
the  trustees  present,  except  Williams,  who 
did  not  vote.  The  minutes  of  the  various 
directors*  meetings  which  had  theretofore 
been  held  in  the  city  of  St.  Louis  were  then 
read  and  approved  by  all  of  the  directors 
present,  except  Williams,  who  did  not  vote. 
It  appears  further  that  dmring  the  time  the 
office  was  maintained  at  St  Louis  the  stock- 
holders' meetings  were  held  at  Combination, 
Mont;  these  defendants,  except  Mellor,  be- 
ing uniformly  re-elected  as  directors.  The 
defendant  Mellor  was  at  no  time  a  director, 
but  was  during  this  period,  in  addition  to  be- 
ing the  secretary  of  the  board  of  directors, 
also  the  private  secretary  of  defendant  Mc- 
Clure. 
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Tbe  expenditures  and  cbarges  to  wbich 
specific  objections  are  made  are: 

Pre*.  McCIure,  salary  as  president |14,I74  78 

Pres.  McCIure,  expenses  attending  stock- 
holders' meeting  75  00 

Pres.  McCIure,  attorney's  fee 600  00 

Vice  Pres.  Fusz,  salary  as  acting  president     1,038  15 

Vice  Pres.  Fuss,  attorney's  fee 400  00 

Vice  Pres.  Fusz,  visiting  directors  In  Mon- 
tana In  May,  1896 73  20 

Tr«aa.    Itumsey,    salary   as    treasurer   and 

acting  president 2.010  28 

A.   W.   Ewing 50  00 

Jesse  B.  Mellor,  salary  as  secretary 7,760  01 

Office  boys  at  St.  Louis 1.089  85 

Telephone    696  20 

Offlce,  office  supplies,  subscription  to  news- 
papers, In  St.  Louis 2,147  04 

Louis  S.  McCIure,  as  attorney's  fee 700  00 

Bimetallic  M.  Co.,  a  Corp.,  attorney's  fee, 

in  March,  ISSA E62  56 

Also  an  entry  as  "Inexplalnable  short- 
ages" from  1896  to  1897 '  6,076  00 

Also  an  entry  In  favor  of  Paul  A.  Fusz,  0. 
T.   Rhodes.  Boyd  Bros.,  and  W.  J.  Scho- 

field,  for  expenses  of  this  suit 1,056  66 

Demand  note  dated  Dec.  23,  1896,  to  tbe 
National  Bank  of  Commerce  In  St. 
Louis,  with  Interest  at  6  per  cent,  per 

annum  from  date 10,000  00 

This  note  is  signed  "Combination  Min- 
ing   &    Milling    Co.      Chas.    D.    McCIure, 
Pres."    There  was  also  a  deposit  of  25,418 
ounces  of  silver  bullion,  having  a  value 
of  n*,000,  made  to  secure  the  payment 
of  this  note. 
Demand  note  dated  March  4,   1897,  to  the 
National    Bank    of    Commerce   In    St. 
Louis,  Interest  at  6  per  cent,  per  an- 
num from  date 10,000  00 

This  note  is  signed,  "Combination  Min- 
ing ft  Milling  Co.,  by  M.  Rumsey,  Act- 
ing President."  A  deposit  ot  32,172  ounces 
of  silver  bullion,  then  having  a  value 
of  some  over  |20,000,  was  made  as  se- 
curity for  the  payment  of  this  note. 
Demand  note  dated  March,  1899,  to  State 
National  Bank  of  St.   Louis,  Interest 

at  5  per  cent,  per  annum 8,600  00 

This  note  Is  signed,  "Combination  Min- 
ing   &    M.    Co.,    by   M.    Rumsey,    Acting 
President." 
"Promissory  ndte   or  writing   obligatory," 
dated  June  18,  1898,  to  State  Bank  ot 
St  Louis,  due  six  months  after  date, 
with  interest  at  8  per  cent,   per  an- 
num from  maturity 18,000  00 

This   Instrument  is  signed,    "Combina- 
tion   M.    A   M.    Co.,    Chas.    D.    McCIure, 
President." 
Amount   collected   on   assessment  of  June 

18.  1898  10,606  96 

Amount  claimed  to  have  been  loaned  and 

advanced  to  company  by  Pres.  McCIure. .      9,583  30 
Maintaining  offlce  at  Butte  since  return  in 

October,  1898,  at  3180  per  month 

Disposition  of  proceeds  derived  from  the 
sale  of  the  silver  bullion  deposited  as 
security   

Opinion. 
1.  It  Is  claimed  by  respondents  tbat  it  does 
not  appear  that  plaintiffs  bad  first  exbausted 
tbeir  remedy  -within  the  corporation,  and  can- 
not maintain  this  suit.  Tbe  plaintiffs  make 
no  complaint  against  tbe  corporation  as  such, 
or  against  the  other  stocltbolders  tliereof,  but 
seek  relief  against  tbe  individual  trustees 
and  officeholders,  who,  It  is  alleged,  have 
been  and  are  now  fraudulently  diverting  and 
misappropriating  the  funds  of  the  corpora- 
tion, and  were  attempting  to  sell  the  stock  of 
plaintiffs  to  satisfy  an  Illegal  assessment 
levied  by  the  same  individual  defendants. 
'the  corporation  Is  necessarily  made  a  party 
to  the  action.  Though  in  the  name  of  the 
plaintiffs,  the  action  is  In  reality  on  behalf 
of  the  corporation.  Beach  t.  Cooper,  72  Cal. 
99,  13  Pac.  161.  Tbe  action  being  directed 
against  the  trustees  and  offlce  holders,  it 


would  be  Idle  to  require  the  plaintiffs  to  first 
make  tbe  demand  against  those  officials  that 
tbey  bring  suit  against  themselves;  and  it 
further  appears  that  one  of  tbe  purposes  for 
which  the  suit  was  brought  wag  to  restrain 
tbe  sale  of  stock  under  an  assessment  levied 
In  St.  Louis  in  June,  1898;  tbat  this  stock 
would  become  delinquent  August  5th  of  the 
same  year,  and  would  be  sold  on  the  10th  of 
tbe  following  September,  a  period  of  little 
over  30  days  intervening  between  the  al- 
leged levy  of  the  assessment  and  the  time 
when  the  same  would  become  delinquent.  It 
it  were  possible  in  that  limited  time  for  plain- 
tiffs to  counsel  with  all  the  other  stockhold- 
ers or  call  a  stockholders'  meeting  to  consider 
tbe  same,  such  action  would  be  unnecessary, 
for  the  reason  that,  had  all  tbe  other  stock- 
holders refused  to  interfere  with  the  assess- 
ment, any  stockholder  owning  a  single  share 
of  stock  would  have  tbe  right  to  bring  tbe  ac- 
tion in  his  own  name  to  prevent  bis  own 
property  from  being  sacrificed  to  satisfy  an 
illegal  assessment.  If  the  allegations  of  the 
complaint  are  not  sufficient  to  entitle  the  ac- 
tion to  be  considered  as  brought  on  behalf 
of  others  than  the  plaintiffs,  its  sufficiency 
as  an  action  in  their  own  behalf  is  not  im- 
paired by  the  averments  that  they  bring  it 
for  others  as  well  as  for  themselves.  Wlck- 
ersbam  v.  Crittenden,  93  Cal.  17,  28  Pac.  788. 
In  Forrester  v.  B.  &  M.  Min.  Co.,  21  Mont 
544,  55  Pac.  229,  353,  tbe  court  says:  "Tbe 
law,  which  does  not  demand  a  request  that 
a  person  or  corporation  sue  him  or  itself,  nor 
require  tbe  doing  of  any  useless  thing,  as 
prerequisite  to  the  accrual  of  a  right  of  ac- 
tion, will,  therefore,  in  the  circumstances 
here  existing,  permit  the  plaintiffs  to  main- 
tain suit  to  undo  or  prevent  the  acts  of  direct- 
ors or  stockholders,  performed  or  threatened 
to  be  performed,  if  such  acts  be,  as  to  plain- 
tiffs, ultra  vires."  Gerry  v.  Bank,  19  Mont, 
at  page  199,  47  Pac.  810;  Miner  v.  Ice  Co., 
93  Mich.  112,  53  N.  W.  218,  17  L.  B.  A.  412; 
Forrester  v.  B.  A;  M.  Cons.  C.  &  S.  M.  Co., 
29  Mont  ,  li  Pac.  1093;  Brewer  v.  Bos- 
ton Theater,  104  Mass.  .378.  And  a  court 
of  equity,  having  obtained  Jurisdiction  for 
one  purpose,  may  retain  tbat  Jurisdiction  for 
ail  purposes  of  the  action  necessary  to  the 
complete  protection  of  plaintiffs  rights. 
Eaton  on  Equity,  p.  39;  2  Pomeroy,  Eq.  Juris, 
par.  181;  Ober  v.  Gallagher,  93  U,  S.  199,  23 
L,  Ed.  829;  Mont.  Ore  Pur.  Co.  v.  B.  &  M. 
Cons.  C.  &  S.  M.  Co.,  27  Mont  288,  70  Pac. 
1114. 

2.  The  method  pursued  by  tbe  defendant 
directors  and  officers  in  tbe  conduct  of  tbe 
company's  business  appears  to  have  been  to 
leave  the  matter  almost  wholly  with  the 
president  and  the  secretary.  The  president 
bad  the  custody  and  control  of  the  money 
and  funds  of  tbe  company,  and  bad  tbe  au- 
thority to  pay  the  same  out  on  vouchers  ap- 
proved by  the  president  and  attested  by  tbe 
secretary,  by  checks  signed  by  the  treasurer 
and   tbe  president     The  signing  of  these 
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checks  seems  to  have  been  about  the  only 
function  performed  by  the  treasurer.  The 
board  of  directors  did  not  appear  to  have 
flgui-ed  in  the  allowance  or  payment  of  ac- 
counts, nor  is  there  anything  In  the  record 
to  the  effect  that  the  board  of  directors  had 
ever  ordered  paid  any  accounts.  The  treas- 
urer, it  appears,  kept  no  books  at  all.  The 
statements  which  he  rendered  would  there- 
fore be  collated  from  the  books  kept  by  the 
seci'etary  and  the  president.  The  president 
and  the  secretary  were  therefore  charged 
with  the  knowledge  of  all  the  expenditures 
made,  to  whom  they  were  made,  and  for 
what  purpose.  The  evidence  of  those  two 
officials  relative  to  the  expenditures  charged 
in  the  complaint  as  having  been  a  misappli- 
cation of  the  funds  of  the  company  is  very 
meager.  The  president  says  he  did  not  know 
what  the  ?75  was  paid  him  for;  it  may  have 
been  for  traveling  expenses  or  board.  The 
secretary  attempts  no  explanation.  The 
president  further  says  that  he  cannot  tell 
what  the  $500  paid  him  as  attorney  fee  was 
for,  except  that  It  was  in  relation  to  salt 
contracts.  The  secretary's  meager  state- 
ments are  to  the  same  effect.  The  $400  paid 
as  attorney's  fee  to  defendant  Fusz  Is  not 
explained  by  the  president,  but  the  secre- 
tary and  Fusz  say  It  was  in  connection  with 
traveling  expenses  to  Utah  to  investigate  a 
process  for  working  silver.  No  explanation 
whatever  Is  made  of  the  $73.70  paid  to  Fusz, 
as  stated  on  the  books,  for  visiting  directors 
in  189C.  The  $50  paid  Ewlng,  It  Is  claimed, 
was  for  auditing  books.  The  $1,080.85  was 
for  expense  of  ofHee  boys  at  St.  Louis  from 
18i»'2  to  1808.  The  $595.20  charged  for  tele- 
phone was  used  for  that  purpose  at  St.  Louis 
during  this  period.  The  $2,147.04  charged 
for  office  supplies,  subscriptions  to  newspa- 
pers, etc.,  was  for  rent,  stationery,  and 
books  in  St.  Louis.  The  $700  paid  to  Louis 
S.  McClure  as  attorney  fee  was  simply  paid 
him  by  the  president,  Charles  D.  McClure, 
to  be  used  in  the  "silver  cause."  though  how 
it  was  used,  and  when,  or  whether  at  all, 
the  record  is  silent.  Tlie  attorney's  fee  paid 
the  Bimetallic  Company,  of  $5li2.55,  was  to 
assist  in  paying  expenses  of  a  delegation 
sent  to  Helena  to  work  for  the  creation  of 
Granite  county.  Xo  explanation  is  attempt- 
ed of  the  $5.07C  entered  as  '•inexplaiuable 
shortages."  The  $l,056.i)5  charged  in  favor 
of  Fusz.  Ithodes,  Boyd  Bros.,  and  Scholield, 
for  tlie  expenses  of  this  suit,  are  alleged  to 
l)e  expenses  incurred  by  Fusz  and  Mellor  in 
preparing  for  the  defense  of  this  action. 
The  money  received  on  the  two  $10,000  notes 
executed  to  the  Bank  of  Commerce,  St.  Lou- 
is, it  is  claimed,  was  sent  to  Montana  to  be 
used  for  the  beneflt  of  the  company.  The 
$3,500  note  to  the  State  National  Bank  of  St. 
.'..ouis,  It  Is  claimed,  was  used  for  paying  the 
salary  of  Rhodes  and  Ooy,  and  for  purchas- 
ing goods.  Rhodes  was  assistant  secretary. 
It  is  claimed  that  the  proceeds  of  the  $18,- 
000  note  executed  to  the  State  Bank  of  St 


Louis  were  used  In  taking  up  the  other  two 
$10,000  notes.  It  appears  further  that  $10,- 
tj0.">.95  was  collected  on  the  void  assessment 
of  June  18,  1898,  and  was  paid  to  the  presl- 
i  dent;  that  the  $0,515.41  claimed  to  have 
been  loaned  to  the  company  by  the  president 
was  for  the  purpose  of  refunding  to  the 
stockholders  the  amount  paid  in  on  this  void 
assessment.  The  president  says  this  amount 
paid  in  on  this  void  assessment  was  used  by 
the  company,  and  he  says:  "I  advanced  the 
amount  to  the  company,  and  the  money  was 
used  for  care-taking,  insurance,  taxes,  and 
other  necessary  running  expenses,  and  Inter- 
est." He  also  adds  that  no  salaries  wore 
paid  out  of  the  above  funds  to  officers. 
AVhether  the  president  has  reference  to  the 
money  loaned  by  him  to  the  company,  or  to 
the  $10,005.95  when  he  says  it  was  used  by 
tlie  company  for  iusunince,  taxes,  running 
expenses,  etc.,  and  that  no  part  was  i>aid 
for  salaries,  cannot  be  gathered  from  his 
general  answer.  The  secretary,  Mellor,  in 
testifying  relative  to  expenditures  of  the 
amount  paid  in  on  this  void  assessment, 
says  "that  $5,400  of  it  was  retained  by  the 
president."  Then  he  corrected  that  state- 
ment, and  said  the  amount  retained  by  the 
president  was  $0,364.92.  On  redirect  exami- 
nation he  states  that  this  amount  retained 
by  the  president  was  $5,074.79;  also  that  a 
check  was  drawn  In  favor  of  M.  Rumsey 
for  $075;  that  a  check  was  also  drawn  in 
favor  of  A.  W.  Ewlng  for  $50;  that  another 
check  was  drawn  in  favor  of  Mr.  Fusz  for 
$487.50.  None  of  these  checks  had  been 
paid.  The  only  explanation  of  the  $180  per 
month  charged  for  maintaining  the  office  iu 
Butte  Is  that  "It  Is  necessary  expense."  The 
record  shows  that  $35  of  this  was  for  rent. 
What  the  other  was  for,  is  not  explaine<l. 
The  testimony  further  shows  that  $2.jO  per 
.vear  is  the  reasonable  exijense  of  maintain- 
ing the  company's  office  at  Butte,  and  dolus 
the  necessary  bookkeeping,  and  that  $5,000 
per  year  was  ample  to  protect  the  company's 
property  and  to  pay  the  insurance  and  taxes. 
On  the day  of ,  1900,  the  Nation- 
al Bank  of  St.  Louis  brought  suit  iu  the 
United  States  Circuit  Court  for  the  District 
of  Montana  against  the  defendant  company, 
and  recovered  judgment  by  default  against 
said  company  for  the  amount  of  the  $3,.5(X) 
note,  and  also  for  the  amount  of  the  $18,000 
note  which  had  been  assigned  to  the  plain- 
tiff; the  amount  of  sitld  Judgment  being 
$29,903.06.  Execution  was  Issued,  and  the 
personal  property  of  the  defendant  company 
sold  to  the  Bimetallic  Mining  Company,  a. 
corporation  operated  by  defendants,  for  $800, 
and  the  real  estate  was  sold  to  the  plaintiff 
in  that  action  for  $29,075.  Defendant  Clias. 
D.  McClure  also  obtained  a  default  Judg- 
ment against  the  defendant  company  for 
$9,583.30,  for  the  money  alleged  to  have  been 
loaned  by  him  to  repay  the  void  assessment, 
and  for  $67.89  paid  out  on  account  of  the 
company.  '  Sale  of  this  property  under  exe- 
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cutlon  wns  mnde  on  May  11,  1000.  In  the 
Btatement  made  by  Treasurer  M.  Ruuisey, 
on  January  6,  1888,  the  personal  property 
belougiug  to  the  company  Is  listed,  with  a 
value  thereof,  and  amounts  to  several  thou- 
sand dollars.  Une  diamond  drill  alone  Is 
listed  at  $3,247.60.  The  return  of  the  Unit- 
ed States  marshal  does  not  specify  the  Items 
of  personal  property  sold.  The  defendant 
corporation  was  not  operating  Its  mines  dur- 
ing any  of  this  period,  and  the  record  does 
not  contain  any  explanation  of  this  enor- 
mous decrease  in  the  value  of  Its  personal 
property.  When  the  company  closed  Its  op> 
erations  in  1S93,  the  reasons  for  such  action 
given  was  the  low  price  of  silver.  In  1895, 
when  operations  were  resumed,  It  is  shown 
that  silver  was  still  lower  than  when  the 
company  closed  in  1893,  but  the  defendant 
alleged  that  it  was  for  the  purpose  of  work- 
ing off  supplies  then  on  hand;  yet  It  appears 
that  In  February,  1897,  when  operations 
were  finally  closed,  the  company  had  on 
band  more  than  $20,000  of  supplies,  and  it 
is  not  in  the  record  that  any  disposition  was 
ever  made  of  them.  The  record  does  not 
contain  any  specific  authority  from  the  board 
of  trustees  to  any  of  the  officials  to  negoti- 
ate these  loans  or  to  execute  these  notes; 
neither  does  the  entry  of  any  of  these  char- 
ges in  the  books  of  themselves,  in  the  form, 
there  appearing  in  the  light  of  this  evidence, 
show  that  the  expenditures  were  for  legiti- 
mate corporate  puriioses,  the  plaintiffs  hav- 
ing shown  that  neither  of  the  parties  to 
whom  an  attorney's  fee  was  credited  was 
In  fact  an  attorney.  Under  the  rule  which 
the  officials  claimed  was  their  guide,  the 
president  and  secretary  were  to  be  given 
vouchers  for  these  several  expenditures,  but 
at  this  hearing  these  vouchers  were  either 
not  produced,  or,  if  produced,  they  contained 
no  Information  as  to  what  the  Items  were 
expended  for.  It  is  claimed  by  defendants 
that  the  word  "attorney"  should  be  read 
"agent."  The  donation  to  Louis  S.  McClure 
and  to  the  Bimetallic  Mining  Company  were 
clearly  outside  of  the  purposes  for  which 
the  corpoi-atlon  was  created,  both  being  for 
strictly  political  purposes.  The  statute  spec- 
ifies the  pui-poses  for  which  corporations 
may  be  created.  Political  ptirposes  do  not 
appear  in  the  enumeration.  The  stockhold- 
ers of  the  company,  for  aught  the  record 
here  shows,  were  not  unanimous  in  their 
political  beliefs,  or  in  the  desire  to  have  this 
new  county  created.  It  is  also  possible  that 
a  majority  of  the  stockholders  may  have 
sanctioned  all  these  actions  of  these  direct- 
ors and  of  these  officials  in  such  a  manner 
as  to  be  binding  upon  them,  but,  if  so,  it  is 
on  the  ground  of  estoppel,  and  is  not  bind- 
ing upon  those  stockholders  who  did  not 
take  part  in  these  proceedings,  or  sanction, 
by  act  or  acquiescence,  the  making  of  these 
expenditures.  Cook  on  Corp.  par.  (J57.  It 
further  appears  that  the  deposit  of  57,590 
ounces  of  silver  made  as  security  for  the 


payment  of  the  two  $10,000  notes  was  with- 
drawn and  sold,  but  there  is  no  evidence  as 
to  what  became  of  the  proceeds. 

3.  On  February  25,  1893,  four  of  the  de- 
fendant directors  assembled  at  St.  Louis,  and, 
on  motion  of  Vice  Pres.  Fusz,  voted  three 
of  their  number,  to  wit,  Pres.  Charles  D.  Mc- 
Clure, Vice  Pres.  Paul  A.  Fusz,  and  Treas.  M. 
Rumsey,  the  salaries  before  mentioned.  This 
resolution  not  only  fixed  the  salaries  of  these 
officials,  but  gave  them  back  pay  from  the  1st 
day  of  January,  1893.  Officers  of  a  corpora- 
tion are  not,  as  of  right,  entitled  to  salaries. 
Neither  has  the  board  of  directors  the  Inherent 
power  to  vote  a  salary  to  any  director.  The 
power  so  to  do  must  emanate  from  the  stock- 
holders, from  statute,  or  from  by-laws  le- 
gally adopted.  In  Blue  v.  Capital  National 
Bank,  145  Ind.  518,  43  N.  E.  655,  the  court, 
at  page  521,  145  Ind.,  and  page  656,  43  N.  E., 
says:  "In  Thompson,  Com.  on  the  Law  of 
Corp.  vol.  4,  i  4682,  the  rule  with  reference  to 
the  question  presented  by  this  plea  is  stated 
thus:  'The  president  of  a  corporation  is  al- 
ways a  member  of  its  board  of  directors.  In 
addition  to  his  ordinary  duties  as  a  director. 
It  is  his  function  to  preside  at  meetings  of  the 
lioard,  and,  together  with  the  secretarj",  and 
by  means  of  the  corporate  seal,  where  a  seal 
is  required,  to  authenticate  the  formal  acts 
and  contracts  of  the  corporation.  In  respect 
of  bis  right  to  compensation,  he  is  subject  or- 
dinarily to  the  rule  already  stated  with  regard 
to  directors.  He  is  not  entitled  to  any  com- 
pensation for  performing  the  ordirairy  duties 
of  bis  office,  unless  the  governing  statute,  or 
some  by-law,  regulation,  resolution,  or  con- 
tract, to  which  his  own  vote  was  not  essen- 
tial, has  given  it  to  him.  As  the  law  does 
not  imply  an  agreement  to  pay  for  such  serv- 
ices, in  order  for  him  to  recover  comijensa- 
tion  for  them  be  must  at  least  show  an  ante- 
cedent, valid  agreement  to  pay  for  them.' 
That  the  proposition  stated  In  the  text  is  cor- 
rect, we  have  no  doubt;  that  it  is  well  forti- 
fied by  the  decisions,  we  know;  and  that  the 
same  rule  applies  to  the  office  of  vice  presi- 
dent, it  is  needless  to  suggest.  »  »  •  Sec- 
tion 4380,  Thompson,  Com.  Corp.;  Loan  Ass'u 
V.  Stonemetz,  29  Pa.  534;  Cheeney  v.  Lafay- 
ette, etc.,  Co.,  68  111.  570  [18  Am.  Uep.  584]; 
New  York,  etc.,  Co.  v.  Ketchum,  27  Conn.  170; 
•  *  •  Kilpatrlck  v.  Penrose  Bridge  Co.,  49 
Pa.  118  [88  Am.  Dec.  497] ;  •  •  •  HaU  v. 
llailroad  Co.,  28  Vt.  401,  406;  Bliss  v.  Mat- 
teson,  45  N.  Y.  22;  •  •  •  Maux  Ferry, 
etc.,  Co.  V.  Branegan,  40  Ind.  ,H01."  In  Pfelf- 
fer  V.  Lanslierg  Brake  Co.,  44  Mo.  App.  59, 
the  court  holds  that  one  who  is  both  a  secre- 
tary and  a  director  of  a  corporation  is  not  en- 
titled to  compensation  for  services  as  secretary 
in  al)sence  of  si)e<'lflc  prearrangement  there- 
for. On  page  02  the  couit  says:  "The  cases 
hold  with  great  unanimity  that  the  directors 
of  a  corporation  are  not  entitled  to  compensa- 
tion for  their  services  as  directors,  unless  by 
statute,  by-law,  or  prior  action  of  tlie  stoc-k- 
holders;  that  the  law  does  not  imply  a  prom- 
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Ise  on  the  part  of  the  corporation  to  pay  for 
such  services;  and  that  they  cannot  vote 
themselves  compensation  for  such  services 
after  the  services  have  been  rendered."  Cit- 
ing a  number  of  cases,  among  which  appear 
Eaklns  v.  White  Bronze  Co.,  75  Mich.  568, 
42  N.  W.  982;  Ashton  v.  Dashaway  Ass'n 
(Gal.)  22  Pac.  660,  23  Pac.  1091,  7  L.  R.  A. 
809;  Wood  v.  Lost  Lake,  etc.,  Co.  (Or.)  23 
Pac.  848,  37  Am.  St.  Rep.  651.  In  McMullen 
v.  Ritchie  (C.  C.)  64  Fed.  253,  the  court  holds 
that,  in  the  absence  of  resolution  or  by-law, 
an  officer  of  a  corporation  cannot  predicate  a 
claim  against  the  company  for  services  ren- 
dered as  such  officer.  See,  also,  Danville,  H. 
&  W.  R.  Co.  V.  Kase  (Pa.)  39  Atl.  301;  Mc- 
Carthy V.  Mt.  Tecarte  L.  &  W.  Co.,  Ill  Cal. 
328,  43  Pac.  956.  Defendants  claimed  that 
the  board  possessed  this  power  under  author- 
ity conferred  by  certain  provisions  of  what 
they  claim  are  the  by-laws  of  the  corporation, 
and  which  were  put  in  evidence  by  the  de- 
fendants. Section  454  of  the  fifth  division  of 
the  Complied  Statutes  of  1887  conferred  upon 
the  directors  of  a  corporation  tlie  authority  to 
make  by-laws.  Whether  the  by-laws  intro- 
duced in  evidence  in  this  case  were  ever  le- 
gally adopted,  so  as  to  make  them  binding 
upon  the  stockholders  or  the  corporation,  will 
be  hereafter  considered.  They  are  at  least  in 
this  action  binding  upon  the  defendants.  It 
appears  to  be  a  fact  admitted  that  the  five  de- 
fendant trustees  held  a  meeting  in  St.  Louis, 
Mo.,  December  1,  1892,  and  adopted  this  code 
of  so-called  by-laws,  conferring  upon  them- 
selves the  authority  to  vote  salaries,  and  then, 
under  the  authority  thus  conferred,  proceeded 
afterwards  to  vote  three  of  their  number  the 
salaries  complained  of.  This  action  of  the  of- 
ficials in  voting  themselves  salaries  cannot  be 
sustained,  and  the  resolution  must  be  declared 
wholly  void.  Section  2970  et  seq.,  art.  2,  Civ. 
Code.  In  Wlckersham  v.  Crittenden,  106  Cal. 
327,  39  Pac.  602,  the  court  holds  that  a  salary, 
whether  a  fair  one  or  not,  voted  by  the 
trustees  of  a  bank  to  one  of  their  number  as 
president,  is  unlawful,  and  he  may  be  com- 
pelled to  account  therefor,  where  he  took  part 
In  the  proceedings,  and  his  vote  was  essen- 
tial to  the  adoption  of  the  resolution.  Martin 
V.  Santa  Cruz  Water  Storage  Co.  (Ariz.)  36 
Pac.  36,  was  an  action  by  a  secretary  of  a 
corporation  to  recover  his  salary.  It  appears 
that  the  by-laws  adopted  by  the  corporation 
authorized  the  board  of  directors  to  appoint 
a  secretary  and  fix  his  salary.  The  board 
consisted  of  five  directors.  Three  of  these 
directors  met,  and  voted  one  of  their  numl>er  a 
salary  as  secretary.  The  Supreme  Court,  in 
affirming  the  Judgment  in  favor  of  the  de- 
fendant rendered  In  the  district  court,  uses 
the  following  language:  "The  appellant  was 
a  director  of  the  corporation,  and  Intrusted 
with  its  interest  in  a  fiduciary  capacity.  He 
owed  to  his  principal  bis  fair,  Impartial,  and 
disinterested  Judgment  in  fixing  the  salary 
of  its  secretary.  The  corporation  had  the  right 
to  demand  of  him  his  entire  vigilance  In  Its 


behalf.  It  is  intolerable  that  an  agent  be 
suffered  to  act  at  the  same  time,  in  the  same 
matter,  for  himself  and  principal  too.  The  re- 
sult of  such  a  course,  if  allowed,  would  be 
manifest'  The  act  of  a  fiduciary  agent  in 
dealing  with  the  subject-matter  of  bis  trust, 
or  the  interest  intrusted  to  his  care  and  keep- 
ing, to  his  own  individual  gain  and  profit, 
is  viewed  by  the  courts  with  great  Jealousy, 
and  will  be  set  aside  on  slight  grounds.  The 
doctrine  is  founded  on  the  soundest  morality, 
and  is  frequently  recognized.  Oil  Co.  v. 
Marbury,  91  U.  S.  587  [23  L.  Ed.  328].  All 
transactions  so  tainted  are  voidable,  without 
regard  to  the  fairness  or  honesty  of  the  act 
Graves  v.  Minhig  Co.,  81  CaL  303,  22  Pac.  665. 
And  so  a  director  of  a  corporation  cannot  vote 
himself  a  salary.  Ward  v.  Davidson,  89  Mo. 
445, 1  S.  W.  846;  Butts  v.  Wood,  37  N.  Y.  317. 
The  rule  is  enforced  with  great  rigor  against 
officers  voting  themselves  salaries.  Thomp. 
Liab.  Off.  351.  They  cannot  properly  act  on, 
nor  form  part  of  a  quorum  to  act  on,  a  propo- 
sition to  increase  their  compensation.  Bank 
v.  Collins,  7  Ala.  95.  Certainly  they  cannot 
vote  themselves  'back  pay.'  It  is  like  giving 
away  the  assets  of  the  corporation.  Cook, 
Stocks  &  S.  §  657.  p.  756;  Holder  v.  Railroad 
Co.,  71  111.  106  [22  Am.  Rep.  8!) J."  See,  also, 
Wickereham  v.  Crittenden,  93  Cal.  17,  28  Pac. 
788;  Hardee  v.  Sunset  OU  Co.  (C.  C.)  56  Fed. 
51.  In  Jones  v.  Morrison,  31  Minn.  140,  16 
N.  W.  854,  the  court  in  considering  the  le- 
gality of  the  act  of  four  directors  of  a  corpo- 
ration In  voting  three  of  tlieir  number  salaries, 
says:  "They  are  agents  of  the  corporation, 
and,  as  In  cases  of  other  agents,  their  acts  on 
behalf  of  their  principal,  in  matters  where 
their  own  interests  come  In  confiict  with  those 
of  the  corporation— where  their  self-interest 
may  tend  to  deprive  the  corporation  of  the 
full,  free,  and  impartial  exercise  of  the  judg- 
ment and  discretion  which  they  owe  to  tlieir 
principal— are  looked  upon  and  scrutinized 
with  great  jealousy  by  the  courts.  Their  acts 
in  such  cases  are  prima  facie  voidable  at  the 
election  of  the  corporation  or  of  a  stockholder. 
Cumberland  Coal,  etc.,  Co.  v.  Parish,  42  Md. 
008;  Coleman  v.  Second  Ave.  R.  Co.,  38  N.  Y. 
201;  Hoyle  v.  Plattsburgh  &  M.  R.  Co.,  54  N. 
Y.  314  [13  Am.  Rep.  595];  Blake  v.  Buffalo 
Creek  R.  Co.,  56  N.  Y.  485;  Covington,  etc., 
R.  Co.  V.  Bowler,  9  Bush,  468;  Paine  v.  Lake 
Erie,  etc.,  R.  Co.  31  Ind.  283;  Port  v.  Russell. 
36  Ind.  60  [10  Am.  Rep.  5];  Cook  v.  BerUn 
Woolen  Mill  Co.,  43  Wis.  433;  European,  etc., 
Ry.  Co.  V.  Poor,  59  Me.  277;  Bestor  v.  Wa- 
then,  60  lU.  138;  Harts  v.  Brown,  77  111.  226; 
Simons  V.  Vulcan  OU,  etc.,  Co.,  61  Pa.  202 
[100  Am.  Dec.  628];  Rice's  Appeal,  79  Pa. 
Ifi8;  First  Nat  Bank  v.  GifCord,  47  Iowa,  575; 
Gardner  v.  Butler,  30  N.  J.  Eq.  702.  The  rule 
is  api)lied  rigorously  to  votes  giving  them- 
selves compeusation.  Thompson  on  Officers 
of  Corporations,  351,  and  note;  Maux  Ferry 
(Jravel  R.  Co.  v.  Branegan,  40  Ind.  361."  To 
the  same  efiteet  are  the  decisions  In  Miner  y. 
Ice  Co.,  93  Mich.  97,  53  N.  W.  218,  17  L.  R.  A. 
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412;  Ten  Eyck  v.  Pontlac,  etc.,  R.  C!o.  (Mich.) 
3  L.  R.  A.  378,  note;  Ward  v.  Davidson,  89 
Mo.  445,  1  S.  W.  848;  HiU  v.  Ricli  Hill  C.  M. 
Co.,  11»  Mo.  9,  24  8.  W.  223;  Cook,  Corp.  (5th 
Ed.)  657;  XO  Cyc.  of  Law  Proc.  899. 

4.  It  is  claimed  that  it  was  advantageous  to 
the  company  to  have  its  office  at  St.  Louis; 
that  It  could  purchase  Its  supplies  with  two 
other  companies  operated  by  defendants; 
could  get  a  lower  rate  of  interest;  and  that  St 
Louis  was  a  good  silver  stock  market  Why 
all  this  could  not  have  been  accomplished 
through  an  office  in  Montana  Is  not  apparent. 
The  record  shows  that  the  principal  supplies 
required  by  the  company  WBre  quicksilver, 
powder,  salt  mining  machinery,  and  mining 
supplies;  that  all  these  were  purchased  In 
California,  Utah,  Montana,  and  at  Chicago; 
and  that  the  product  of  the  mines  was  silver 
bullion,  which  was  marketed  in  New  York. 
There  is  some  evidence  to  the  effect  that  de- 
fendant L.  M.  Rumsey  sold  some  supplies  to 
the  company  on  competitive  bids,  but  neither 
the  character  nor  the  amount  of  these  sup- 
plies is  stated.  It  Is  not  explained  what  ad- 
vantage the  company  received  from  a  tele- 
phone service  at  St  Louis,  or  from  the  em- 
ployment of  office  boys  there,  when  all  the 
actual  mining  operations  were  carried  on  in 
Montana;  neither  does  it  appear  that  this 
company  received  any  benefit  whatsoever  by 
reason  of  maintaining  the  office  at  St  Louis 
that  would  not  have  accrued  to  it  had  the 
office  been  kept  at  the  place  designated  in  the 
articles  of  incorporation.  Neither  can  the 
charge  of  ^1,056.65  made  by  defendants  Fusz 
and  Mellor  against  the  defendant  corporation 
as  cost  incurred  by  them  in  preparing  their 
defense  in  this  action  be  sustained. 

5.  The  law  under  Which  this  company  was 
Incorporated  is  chapter  25,  dlv.  5,  Comp.  St. 
18S7.  That  statute  provided  that  the  certifi- 
cate filed  with  the  secretary  of  the  territory 
should  designate  the  city,  town,  or  locality 
and  county  In  which  the  principal  business 
of  tbe  company  should  be  transacted.  Sec- 
tion 449.  That  section  also  provided  that  the 
company  might  designate  a  place  of  business 
outside  of  the  territory,  but  the  certificate 
should  so  state.  Sections  468  and  486  of 
the  same  division  provided  the  manner  In 
which  a  company  organized  under  that  chap* 
ter,  or  prior  to  the  enactment  of  that  law, 
might  come  under,  and  avail  Itself  of,  tbe 
privileges  and  provisions  in  said  chapter 
granted.  This  company,  it  will  be  noticed, 
did  not  follow  this  procedure  in  the  removal 
of  its  office  to  St.  Louis.  That  statute  un- 
doubtedly means  that  the  company,  while 
maintaining  Its  principal  office  within  the 
state,  may  designate  a  subordinate  office  out- 
side of  the  state;  but  there  is  no  law  any 
place  which  authorizes  the  removal  of  the 
principal  office  from  the  Jurisdiction  in  which 
the  company  was  created.  The  resolution 
passed  at  the  stockholders'  meeting  in  June, 
1802,  provides  for  the  removal  of  the  home 
office  and  directory  of  tbe  company  from  the 


city  of  Butte  to  the  dty  of  St  Louis.  The 
testimony  is  that  this  office  was  actually 
moved  to  St.  Louis,  and  that  the  books,  pa- 
pers, and  records  of  the  company  were  taken 
to  St  Louis,  and  that  the  office  at  Butte, 
designated  In  the  articles  of  incorporation  as 
the  principal  office  of  the  company,  was  ac- 
tually closed  and  abandoned.  By  reason  of 
this  action  the  records  of  the  company  were 
removed  beyond  the  Jnrisdictlon  of  the  state 
In  which  the  corporation  was  created,  and 
where  it  actually  transacted  its  mining  busi- 
ness. The  funds  of  tbe  company  were  also 
removed.  The  record  of  the  actions  of  the 
board  of  directors  was  kept,  at  St  Louis.  Ex- 
penditures were  made  from  there.  The  stock- 
books  were  kept  there— all  beyond  the  reach 
and  lurisdlctlon  of  the  state  of  Montana. 
Local  stockholders  had  no  means  of  ascer- 
taining just  what  was  done  by  the  board  of 
directors,  except  by  journeying  to  St  Louis. 
These  acts  were  without  warrant  or  sanction 
of  law,  and  must  therefore  be  held  ultra 
vires,  and  not  binding  on  any  one  who. did 
not  participate  therein.  It  is  true  that  cor- 
porations organized  in  one  state  may  trans- 
act business  in  a  foreign  state.  It  is  likewise 
true  that  persons  who  deal  with  corporations 
in  such  foreign  state  may  be  estopped  from 
disputing  the  validity  of  the  transactions. 
But  we  know  of  no  principle  of  law  that  au- 
thorizes a  corporation  to  move  its  principal 
business  office  from  and  beyond  the  Juris- 
diction of  the  state  in  which  the  corporation 
was  created.  In  MacGinnlss  v.  B.  &  M. 
Cons.  C.  &  S.  M.  Co.  (Mont.)  75  Pac.  89,  this 
court  uses  this  language:  "The  officers  of  a 
corporation  are  trustees.  By  their  acts  In 
engaging  in  an  unlawful  enterprise,  and  mak- 
ing the  corporation  a  party  to  It,  they  are 
guilty  of  a  breach  of  trust  and  both  they 
and  the  corporation  can  be  held  to  account 
by  a  court  of  equity,  at  the  suit  of  a  minority 
stockholder  who  has  not  participated  in  the 
violations  of  the  law."  It  is  also  true  that 
directors  of  a  corporation  may  transact  much 
business  outside  of  the  state,  but  they  have 
no  right  to  move  the  entire  (^dal  business 
of  the  corporation  beyond  the  state,  and  the 
acts  of  these  directors  in  attempting  to  hold 
regular  monthly  meetings  and  to  sit  as  the 
board  of  directors  of  the  corporation  at  St 
Louis,  Mo.,  were  acts  ultra  vires. 

6.  It  is  also  claimed  by  the  defendants  that 
these  various  acts  of  the  board  of  directors 
were  subsequently  ratified  by  the  board  at  a 
regular  meeting  held  in  Butte,  Mont,  Octo- 
ber 27,  1898,  and  at  the  various  stockholders' 
meetings  held  at  Combination,  Mont,  during 
the  time  that  the  directors  were  maintaining 
the  office  in  St  Louis.  Tbe  action  of  defend- 
ants In  meeting  at  Butte  after  the  commence- 
ment of  this  action,  and  attempting  by  their 
own  votes  to  ratify  their  own  previous  ac- 
tions, of  which  complaint  is  here  made,  can 
have  no  significance  In  this  case.  At  each  of 
the  various  meetings  held  in  Combination, 
Mont,  during  the  time  that  the  trustees  were 


Uigitized  by>^J»^v^ 


gle 


202 


70  PACIFIC  REPORTEB. 


KMonL 


malutnlniug  the  principal  office  In  St.  Louis, 
Mo.,  tlie  following  resolution  was  passed: 
"Resolved,  tbat  all  the  acts  of  the  trustees 
and  officers  of  this  company  in  conducting  Its 
business  for  the  year  last  past  and  now  clos- 
ed, be  and  the  same  is  hereby  approved." 
It  appears,  however,  that  none  of  the  mat- 
ters complained  of  in  this  suit  were  presented 
to  the  stockholders.  The  only  purpose  for 
which  tliese  meetings  were  called,  as  stated 
In  the  notice,  was  to  elect  directors.  No  other 
business  was  specified.  No  statements  were 
presented  as  to  the  conditions  of  the  com- 
pany or  as  to  what  business  had  been  trans- 
acted by  the  directors.  These  meetings  were 
attended  in  person  by  only  a  few  of  the 
stoclcholders,  though  proxies  for  a  majority 
of  the  stocli  were  present  The  defendants 
and  their  friends  held  a  majority  of  this 
stock.  The  resolution  appears  to  be  the  same 
In  substance  as  that  quoted  In  Farmers'  Loan 
&  Trust  Co.  V.  San  Diego  St.  Car  Co.  (C.  C.) 
45  Fed.  518,  which  In  that  case  was  held 
insufficient  as  a  ratification.  As  stated  in 
Martin  v.  Santa  Cruz  Water  Storage  Com- 
pany, above  cited:  "The  act  claimed  as  rati- 
fication is  not  a  direct,  substantive  act,  with 
that  object  in  view."  We  havo,  as  a  result, 
should  we  treat  this  action  as  a  ratification, 
some  of  these  very  defendants  who  voted  for 
this  resolution,  and  who,  we  are  justified  In 
saying  from  this  record,  caused  Its  adoption. 
Indorsing  and  ratifying  their  own  wrongful 
acts,  which  cannot  be  permitted."  It  Is  fur- 
tlier  claimed  that  the  plaintiffs  have  been 
guilty  of  laches.  There  might  be  some  force 
In  this  contention  If  the  complaint  here  made 
only  went  to  a  single  act,  but  the  same  course 
of  conduct  was  pursued  up  to  the  very  com- 
mencement of  this  proceeding.  There  Is  no 
room  here  for  any  claim  that  either  the  cor- 
poration or  the  minority  stockholders  have 
acquiesced  in  or  ratified  this  conduct.  Miner 
V.  Ice  Co..  03  Mich.  112,  53  N.  W.  218,  17  U 
R.  A.  412. 

7.  Certain  matters  were  admitted  in  evi- 
dence, over  the  objections  of  the  plaintiffs,  the 
comi)etency  of  which  has  not  heretofore  been 
passed  upon.  The  record  of  the  stockhold- 
ers' meetings  held  In  Montana  during  the 
time  that  the  office  was  kept  at  St.  Louis,  and 
certain  parts  of  the  so-called  by-laws,  were 
aduiittetl  over  the  objection  that  they  had 
never  been  legally  adopted.  Objection  was 
also  made  to  certain  parts  of  the  dejxisitiona 
of  witnesses  McClure  and  Fusz.  All  this 
evidence  was  considered  by  the  referee  and 
court  at  the  trial,  and  has  been  herein  treat- 
e<l  as  forming  a  part  of  this  record,  but  the 
objections  have  not  been  passed  upon.  The 
minutes  of  the  stockholders'  meetings  con- 
pistetl  of  se|>arate  sheets  of  paper  pinned  to 
the  leaves  of  a  record  book,  and  this  was 
their  only  Identification.  This  was  insuffi- 
cient. These  minutes  should  have  been  re- 
jected as  not  properly  identified.    In  the  mat- 


ter of  the  Introduction  of  the  by-laws,  the 
plaintiffs  had  first  Introduced  a  part  thereof 
with  a  reservation  that  they  did  not  ad- 
mit their  legality,  but  at  the  time  maintained 
that  they  were  not  legally  adopted.  These 
by-laws  Introduced  by  plaintiffs,  as  well  as 
tliose  Introduced  by  defendants,  were  all  re- 
corded In  the  same  book,  and,  the  plaintiffs 
sjiavlng  Introduced  a  part  of  the  by-laws  over 
the  objections  of  defendants,  the  defendants 
had  the  right  to  introduce  the  remaining  part. 
Section  3130,  Code  Civ.  Proc.  The  objections 
made  to  the  depositions  of  the  witnesses  Mc- 
Clure and  Fusz  were  principally  to  the  effect 
that  their  answers  to  some  of  the  questions 
were  not  responsive,  were  indefinite  and  eva- 
sive, or  were  conclusions  of  the  witnesses. 
It  must  be  admitted  that  a  part  of  the  tes- 
timony of  these  witnesses  is  not  of  that  cer- 
tain and  positive  character  which  a  cestui 
que  trust  has  a  right  to  expect  and  demand 
from  his  trustee,  but  we  find  no  reversible 
error  in  Its  admission  in  thus  particular  ac- 
tion. 

8.  It  appears  affirmatively  from  the  record 
that  no  part  of  the  money  paid  to  or  wltliheld 
by  the  defendants  as  salaries  was  on  account 
of  any  senlces  performed  by  them  in  or 
about  the  operation  of  the  company's  mines. 
On  the  contrary,  it  appears  that  no  such  serv- 
ices were  performed  by  defendants,  and  that 
a  sum  exceeding  $13,000  was  paid  as  salaries 
while  the  mines  were  lying  idle.  Defendant 
Mellor  says  he  never  resided  In  Montana. 
His  services  as  secretary,  for  which  he  was 
paid  more  than  $7,000,  were  confined  to  St. 
Louis.  The  necessity  for  negotiating  these 
loans  at  St.  Louis,  for  the  rei>ayment  of 
which  the  company's  property  was  sold  on 
e.vecutiou,  was  caused,  if  such  necessity  did 
In  fact  exist,  by  the  wrongful  act  of  the  de- 
fendant directors  In  voting  the  salaries  to 
the  president,  vice  president,  and  treasurer, 
and  to  their  secretary  stationed  at  St.  Louis. 
These  acts  of  the  directors  are  made  fraudu- 
lent by  the  provisions  of  Civ.  Code.  %  2970. 
Miner  v.  Ice  Co..  supra.  Defendant  Mellor 
was,  however,  at  no  time  a  director,  nor  does 
the  record  connect  him  with  any  fraudulent 
transaction.  The  officials,  however,  who 
caused  this  money  to  be  paid  to  lilm,  may  be 
required  to  account  therefor. 

We  recommend  that  the  judgment  and  or- 
der be  reversed,  and  that  the  cause  be  re- 
manded to  the  district  court  for  further  pro- 
ceedings. 

CLAYBERG,  C.  C,  and  CALLAWAY,  C, 
concur. 

PER  Ct'RI.^M.  For  the  reasons  stated 
in  the  foregoing  opinion,  the  judgment  and 
order  are  reversed,  and  the  cause  is  remand- 
ed, \\1th  directions  to  the  district  court  to 
set  aside  Its  findings  and  to  proceed  ha  ac- 
cordance with  the  views  therein  expressed. 
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McMILLAX  et  al.  t.  CITY  OP  BITTTE  et  al. 
(Supreme  Court  of  Montana.     April  13,  1004.) 

MU.MCIPAI,  CORPORATIONS  — STREET  IMPROVE- 
MENTS —  ASSESSMENTS  —  STATUTES  —  ASSESS- 
MENT OF  BENEFITS— DUE  PBOCESS  OP  LAW — 
PROTEST. 

1.  Sess.  Laws  1897,  p.  219,  §  30,  providing 
that  when  a  street  improvement  is  made  the 
city  council  shall  enact  by  ordinance  that  the 
exi)ense  shall  be  paid  bj?  the  entire  district  cre- 
ated as  previously  provided,  according  to  area, 
is  not  unconstitutional  as  depriving  the  property 
owner  of  his  property  without  due  process  of 
law,  in  that  such  provision  is  a  leBislative  dec- 
laration that  all  property  In  the  propos  d  dis- 
trict is  benefited  by  the  improvement,  and  to  the 
same  extent. 

2.  In  the  absence  of  proof  that  the  burden  im- 
posed on  a  property  owner  by  a  muni.ii:al  as- 
sessment is  altogether  out  of  proportion  to  the 
benefit  actually  accruins  to  the  property,  he 
cannot  assert  that  his  property  is  thereby  taken 
without  compensation. 

3.  Where  a  certain  lot  was  assrssjd  for  mu- 
Bicipal  improvemeats  far  its  enti  c  area,  the 
fact  that  only  half  of  such  lot  was  included  in 
the  description  in  the  resolution  creating  the  as- 
8e8.sment  district  was  immaterial. 

■1.  An  alleged  protest  to  street  paving,  filed  by 
abutting  owners,  stating  the  reasons  why  they 
did  not  desire  the  paving  done  during  the  year 
18i)8,  and  stating  that  they  were  willing  to  have 
the  street  paved  during  the  year  1!KX),  and  that 
payment  therefor  should  be  required  in  three  an- 
nual installments  was  not  an  unqualified  pro- 
test to  the  Having  required  by  Sess.  "^.aws  l*'**'?, 
p.  219,  I  31,  providing  that  if,  at  the  hearing, 
objections  are  made  to  the  making  of  the  im- 
provement by  owners  or  a»ent-;  re|)res».iting 
more  than  one-half  the  area  of  all  th?  proi)ertv 
that  would  be  assessed,  the  improvement  shall 
not  be  made  at  that  time. 

Appeal  from  District  Court,  Silver  Bow 
County;  E.  W.  Harney,  Jiulge. 

Action  by  A.  A.  McMillan  and  others 
against  the  city  of  Butte  and  others.  From  a 
Judgment  in  favor  of  defendants,  plaintiffs 
appeal.    Affirmed. 

On  March  1,  1890,  the  city  conncll  of  Butte 
proposed  council  resolution  No.  230,  creat- 
ing an  improvement  district  designated  "No. 
3"  for  the  purpose  of  imving  Wyoming  street 
from  Pait  street  to  Broadway,  and  appoint- 
ed March  8,  1890,  at  8  o'clock  p.  m.,  as  the 
time  when  the  coiine!!  would  hear  objections 
to  the  final  adoption  of  such  resolution. 
Dn^  publication  of  this  resolution  was  made 
according  to  law.  The  proiierty  embraced  In 
this  proposed  district  which  would  be  liable 
for  assessment  consists  of  lot  1,  owned  by 
OetrfTrey  Lavell.  lot  10,  owned  by  Miles 
I'Mnlen,  lot  11,  owned  by  these  plaintiffs,  and 
lot  33,  owned  by  Pat.  Tallent,  as  shown  by 
the  attached  map.  In  the  description  given 
of  this  proi)erty  in  resolution  No.  230  lot  10 
above  is  described  as  starting  from  the  north- 
west corner,  thence  east  SO  feet,  thence  south 
132  feet  to  the  southwest  corner,  thence 
west,  etc.  Prior  to  the  meeting  of  the  city 
council  on  March  8th,  these  plaintiffs,  with 
Tallent  and  Lnvell,  owning  together  more 
than  one-half  of  the  area  of  the  proi)erty 
which  would  be  liable  for  assessment  to  pay 
for  8uch  improvement,  tiled  with  the  city 


clerk  the  following  writing,  designated  "Ex- 
hibit B": 

"Butte,  Montana,  March  7th,  1899. 

"To  the  Honorable  Mayor  and  Council  of 
the  City  of  Butte,  Montana— Gentlemen:  We, 
your  petitioners,  respectfully  protest  against 
the  paving  of  Wyoming  street  from  Park 
street  to  Broadway  street,  and  set  forth  tlie 
following  reasons:  That  we  have  paid  a  con- 
siderable amount  of  money  for  paving  done 
during  the  year  1898,  and  that  our  rents 
from  the  abutting  property  on  said  street  is 
not  large  enough  to  meet  any  special  tax  for 
the  year  1809.  We  therefore  ask  that  the 
said  street  above  named  be  not  paved  during 
this  year.  We  set  forth,  however,  that  we 
are  willing  that  the  said  street  be  paved  dur- 
ing the  year  1900,  and  that  payments  for  the 
said  paving  be  made  in  three  annual  pay- 
ments. 

"Very  respectfully  yours, 
"Representing  128'       A.  A.  McMillan, 

David  J.  Charles, 
"Itepresenting  121'       Patrick  Tallent, 
"Hepreseutlng  132'       G.  Lavell, 

"Total  381'       By  J.  P.  Collins, 

"Agent." 

Notwithstanding  this  writing,  the  council 
finally  adopted  this  resolution,  and  on  June 
9,  1899,  passed  an  ordinance  carrying  such 
resolution  into  effect  and  to  make  the  ira- 
pi-ovement  heretofore  mentioned.  On  Janu- 
ary 17,  1900,  the  council,  by  resolution  No. 
289,  levied  and  assessed  a  tax  upon  the 
propeity  in  such  district  to  pay  for  the  im- 
provement made,  and  due  notice  of  such  res- 
olution was  published  as  required  by  law. 
In  this  notice,  February  7,  1900,  at  7:30  p.  m., 
was  designated  as  the  time  at  which  objec- 
tions to  the  final  adoption  of  this  resolution 
would  be  heard.  Tills  resolution  was  adopt- 
ed, and,  these  plaintiffs  having  failed  to 
pay  the  first  installment  of  the  tax  so  levied, 
defendants  undertook  to  enforce  collection 
of  the  same,  when  this  action  was  commen- 
ced to  restrain  the  city  and  the  city  treasurer 
from  proceeding  further.  An  order  to  show 
cause  why  an  injunction  pending  the  litiga- 
tion should  not  be  granted  was  issued.  De- 
fendants answered,  admitting  many  of  the 
allegations  of  the  complaint,  denying  some, 
and  pleading  affirmative  matter,  which  was 
denied  in  n  reply.  Vpon  the  hearing  oral  tes- 
timony and  documentary  evidence  were  re- 
ceived, and  at  the  conclusion  the  court  denied 
the  application  for  an  injunction,  and  from 
this  order  the  plaintiffs  appealed. 

McBrlde  &  McBride,  for  apijellants.  E. 
M.  Lamb,  H.  A.  Bolinger,  and  J.  L.  Temple- 
man,  for  respondents. 

HOLLOWAY,  J.  (after  stating  the  facts). 
Two  questions  only  are  presented  for  our 
consideration:  (1)  Appellants  contend  that 
the  statute  authorizing  the  creation  of  this 
improvement  district  and  providing  what 
property  should  be  assessed  to  defray  the 
cost  of  the  improvement  is  unconstitutional, 
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in  that  It  deprives  the  appellants  of  their 
property  without  due  process  of  law.  (2) 
It  is  contended  that  the  city  had  no  authori- 
ty to  proceed  further  after  appellants  and  the 
other  property  owners  had  presented  to  the 
council  their  written  objections  In  Exhibit  B, 
above. 

1.  The  statute  under  which  the  city  pro- 
ceeded Is  known  as  "House  Bill  No.  204,  Laws 
of  the  Fifth  Legislative  Assembly,  approved 
March  8,  1897."  Sess.  Laws  1897,  p.  212. 
Sections  30  to  36,  inclusive,  of  this  act  (pages 
219-221),  provide  for  the  creation  of  these 
special  improvement  districts,  designate  the 
property  which  shall  be  assessed  to  pay  for 
such  improvement,  and  the  method  of  col- 
lecting the  tax.  Section  30  provides  that 
when  such  Improvement  is  made  the  council 
shall  enact  by  ordinance  that  the  expense  of 
such  Improvement  shall  be  paid  by  the  entire 
district,  each  lot  or  parcel  of  land  within  the 
district  to  be  assessed  for  the  part  of  the 
whole  expense  which  its  area  bears  to  the 
area  of  the  entire  district,  exclusive  of 
streets,  alleys,  and  public  places.  An  oppor- 
tunity is  afforded  by  sections  31  and  35  for 
interested  parties  to  object  to  the  adoption 
of  the  resolution  creating  the  district,  and  also 
to  object  to  the  adoption  of  the  resolution 
levying  the  assessment  This  act  Is  a  legis- 
lative declaration  that  all  the  property  in  the 
proposed  district  is  benefited  by  the  improve- 
ment, and  it  also  fixes  the  measure  by  which 
such  benefit  is  to  be  ascertained.  The  partic- 
ular objections  urged  against  it  are  that  it 
fixes  by  arbitrary  rule  the  proportion  of  the 
tax  which  a  particular  piece  of  property  shall 
bear,  and  that  it  affords  no  opportunity  to  the 
property  owner  to  show  that  in  fact  his  prop- 
erty is  not  benefited  to  the  extent  of  the  tax 
imposed,  and  the  following  rule  from  2  Dil- 
lon on  Municipal  Corporations,  i  761,  subd.  3, 
is  urged  as  the  only  lawful  measure  by  which 
these  assessments  can  be  ascertained:  "(3) 
Special  benefits  to  the  property  assessed— 
that  is,  benefits  received  by  It  in  addition  to 
those  received  by  the  community  at  large- 
is  the  true  and  only  Just  foundation  upon 
which  local  assessments  can  rest;  and  to  the 
extent  of  special  benefits  it  is  everywhere  ad- 
mitted that  the  Legislature  may  authorize 
local  taxes  or  assessments  to  be  made."  Much 
confusion  and  uncertainty  have  arisen  from 
the  diverse  views  expressed  by  different  courts 
upon  these  statutes  providing  for  special  as- 
sessments to  pay  for  Improvements  made  by 
municipalities,  and,  no  matter  what  rule  has 
been  adopted,  great  difficulty  has  been  en- 
countered in  its  application.  Who  shall  de- 
termine what  property  is  actually  benefited, 
and  the  extent  of  that  benefit?  And  is  the 
property  owner  entitled  to  a  Judicial  determi- 
nation of  these  questions?  In  the  paragraph 
succeeding  the  one  quoted  above,  Dillon,  in 
bis  work  on  Municipal  Corporations,  says: 
"(4)  When  not  restrained  by  the  Constitution 
of  the  particular  state,  the  Legislature  has  a 
discretion,  commensurate  with  the  broad  do- 


main of  legislative  power,  tn  making  provi- 
sions for  ascertaining  what  property  is  spe- 
cially benefited,  and  how  the  benefits  shall  be 
apportioned."  If,  then,  there  are  no  constitu- 
tional restrictions  in  the  way  (and  we  are  un- 
able to  find  any  In  the  Constitution  of  this 
state),  and  nothing  In  the  nature  and  circum- 
stances of  the  particular  case  to  make  an  as- 
sessment upon  the  property  benefited  In  pro- 
portion to  its  superficial  area  work  a  manifest 
injustice.  It  may  now  be  regarded  as  settled  as 
within  the  competency  of  the  Legislature  to 
provide  that  the  assessment  shall  be  so  made 
(Dillon  on  Mun.  Corp.  f  761,  subd.  7;  Adams 
V.  Shelbyvllle  [Ind.  Sup.]  57  N.  B.  114,  49  L. 
R.  A.  797,  77  Am.  St.  Rep.  484),  and  laws  Im- 
posing this  tax  upon  the  property  legislatively 
determined  to  be  benefited,  as  in  the  act  under 
consideration,  are  not  open  to  the  objection 
that  they  deprive  the  owner  of  his  property 
without  due  process  of  law.  2  Cooley  on  Tax- 
ation, 1181.  After  this  doctrine  bad  been  an- 
nounced by  a  great  many  courts,  some  doubt 
was  created  by  the  decision  in  Norwood  v. 
Baker,  172  U.  S.  269,  19  Sup.  Ct  187,  43  L. 
Ed.  443,  wherein  expressions  are  found  which 
apparently  greatly  limit  the  legislative  pow- 
er; but,  when  considered  with  reference  to  the 
facts  of  that  particular  case,  much  of  the  con- 
fusion is  dispelled.  However,  the  doctrine 
announced  In  that  case  gave  rise  to  such  un- 
certainty that  numerous  other  cases  Involving 
practically  the  same  questions  as  the  one  now 
under  consideration  were  soon  before  that 
same  tribunal  for  determination,  and  these 
led  to  an  interpretation  of  that  decision  by 
the  coiu-t  which  rendered  It,  and  set  at  rest 
all  controversy  upon  the  subject  In  French 
V.  Barber  Asphalt  Paving  Co.,  181  U.  S.  324, 
21  Sup.  Ct  625,  45  L.  Ed.  879,  the  court  re- 
views  at  length  its  former  decisions,  including 
the  decision  In  Norwood  v.  Baker,  above,  and 
declares  the  law  to  be  settled  as  now  deter- 
mined by  the  very  great  weight  of  authority, 
viz.:  "Special  assessments  for  special  road 
or  street  Improvements  are  very  often  oppress- 
ive. But  that  the  legislative  power  may  au- 
thorize them,  and  may  direct  them  to  be  made 
in  proportion  to  the  frontage,  area,  or  market 
value  of  the  adjoining  property,  at  its  discre- 
tion. Is  no  longer  an  open  question"— and 
quotes  with  approval  the  following  statement 
of  the  rule  from  Dillon  on  Municipal  Coi^^ora- 
tlons:  "Whether  the  expense  of  making  such 
Improvements  shall  be  paid  out  of  the  general 
treasury  or  be  assessed  upon  the  abutting  or 
other  property  specially  benefited,  and,  if  in 
the  latter  mode,  whether  the  assessment  shall 
be  upon  all  property  found  to  be  benefited  or 
alone  upon  the  abuttacs  according  to  frontage 
or  according  to  the  area  of  their  lots,  is,  ac- 
cording to  the  present  weight  of  authority, 
considered  to  be  a  question  of  legislative  ex- 
pediency." 2  Dillon  on  Municipal  Corpora- 
tions, 752.  This  decision  was  immediately 
followed  by  Tonawanda  v.  Lyon,  181  U.  S. 
389,  21  Sup.  Ct  608,  45  L.  Ed.  908;  Webster 
V.  Fargo,  181  U.  S.  304,  21  Sup.  Ct  623,  645* 
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45  I<.  Ed.  912 ;  Oass  Farm  Co.  t.  Detroit,  181 
U.  a.  396,  21  Sup.  Ot  644,  645,  45  L.  Ed.  014, 
and  City  of  Detroit  v.  Parker,  181  V.  S.  399, 
21  Sup.  Ct.  624.  645,  45  L.  Ed.  917— In  every 
one  of  which  the  decision  In  French  t.  Bar- 
ber Asphalt  Paving  Co.  Is  approved,  and  the 
doctrine  there  announced  reaffirmed.  The 
same  court,  in  Murray's  Lessee  v.  Hotwlten 
Land  &  Improvement  Co.,  18  How.  272,  15  L. 
Ed.  372,  after  a  very  careful  consideration 
of  the  expression  "due  process  of  law,"  reach- 
ed the  conclusion  that  that  expression,  as  used 
In  the  Constitution  of  the  United  States,  does 
not  require  that  the  assertion  of  the  liglits 
of  the  public  against  the  individual  or  the 
imposition  of  burdens  upon  his  property  for 
the  public  use  shall  in  all  cases  be  done  by 
resort  to  courts  of  Justice;  and  this  doctrine 
wa«  reaffirmed  in  Davidson  v.  New  Orleans, 
96  D.  S.  97,  24  L.  Ed.  616.  We  are  at  least 
safe  in  saying  that  it  may  be  regarded  now 
as  settled  that,  in  the  absence  of  a  showing 
that  the  burden  imposed  by  such  assessments 
is  altogether  out  of  proportion  to  the  benefit 
actually  accruing  to  the  property,  the  property 
owner  cannot  be  heard  to  assert  that  his  prop- 
erty has  been  taken  from  him  without  due 
process  of  law.  Elliott  on  Roads  and  Streets, 
II  558-559.  In  the  present  instance  there  Is 
no  allegation  or  proof  that  In  the  proceedings 
which  resulted  in  making  the  improvement 
complained  of  and  in  assessing  the  appellants' 
lot  for  a  portion  of  the  cost  thereof  there  has 
been  any  disregard  of  the  provisions  of  the 
statute,  or  any  city  ordinance,  or  that  ap- 
pellants' property  has  been  charged  different- 
ly from  that  of  the  other  lot  owners;  nor  is  It 
alleged  In  the  complaint  that  the  portion  of 
tlie  cost  of  the  Improvement  assessed  against 
appellants'  lots  In  point  of  fact  exceeded  the 
benefits  especially  accruing  to  their  property 
by  reason  of  such  Improvement  having  been 
made. 

The  complaint  is  made  that  only  one-half 
of  let  10  was  included  in  the  resolution  creat- 
ing the  district,  but  upon  the  hearing  it  was 
shown  that  as  a  matter  of  fact  that  lot  had 
been  assessed  for  its  entire  area,  and  that 
the  assessments  then  due  had  been  paid.  So 
that,  even  assuming  that  a  mistake  was 
made  In  the  description  of  lot  10  above,  plain- 
tiffs are  not  In  a  position  to  complain,  since 
they  were  not  assessed  for  any  greater 
amount  than  they  would  have  been  had  the 
description  been  properly  made. 

2.  Section  31,  above,  provides  that  the  city 
council  by  resolution  may  create  an  Improve- 
ment district;  that  due  notice  of  such  shall 
bo  slven  by  publication  of  the  resolution 
Itself,  which  shall  also  designate  the  time 
when  the  council  will  hear  objections  to  the 
final  adoption  of  such  resolution.  Section  34 
provides  for  a  resolution  levying  the  assess- 
ment on  the  property  liable  for  the  tax,  and 
section  35  provides  for  giving  notice  of  this 
resolution,  and  affords  an  opportunity  for  the 


property  owners  to  object  to  its  final  adop- 
tion. It  Is  contended  that  when  the  owners 
of  more  than  one-half  of  the  area  of  the 
property  liable  to  the  assessment  filed  with 
the  city  council  the  writing  Exhibit  B,  above, 
the  council  was  thereupon  shorn  of  any  pow- 
er to  proceed  further.  Section  31  of  the  act 
above,  among  other  things,  provides:  "M 
at  such  meeting,  objections  are  made  to  the 
making  of  such  improvement,  by  owners  or 
agents  representing  more  than  <me-half  in 
area  of  all  the  property  which  would  be  as- 
sessed to  defray  the  cost  of  said  improve- 
ment, the  improvements  shall  not  be  made 
at  that  time."  It  Is  to  be  observed  that  the 
language  of  the  statute  is,  "if  at  such  meet- 
ing, objections  are  made  to  the  making  ot 
such  Improvement,"  etc.  The  writing  Ex- 
hibit B  is  not  an  objection  of  that  character; 
on  the  contrary,  the  signers  particularly  say 
that  they  are  willing  that  the  contemplated 
improvement  should  be  made  during  the  year 
1900.  At  most  this  writing  can  be  designated 
properly  only  as  a  petition  to  the  council  set- 
ting forth  the  reasons  of  the  petitioners  why 
the  Improvement  should  not  be  made  during 

1899,  or,  more  strictly  speaking,  why  the  tax 
for  such  Improvement  should  not  be  exacted 
during  1890.  It  is  worthy  of  note  that  there 
la  nothing  in  the  record  to  show  when  the 
proposed  Improvement  was  to  be  made,  or 
when  In  fact  it  actually  was  made,  except  by 
Inference  it  may  be  said  to  appear  to  have 
been  done  prior  to  January  17,  1000.  There 
is  no  allegation  In  the  complaint  whatever 
showing  when  the  Improvement  was  made, 
and  the  inference  above  only  appears  from 
the  answer,  while  it  does  affirmatively  ap- 
pear that  the  assessment  was  levied  In  four 
installments    due,    respectively,     November, 

1900,  November,  1901,  November.  1902,  and 
November,  1003;  and,  while  the  appellants 
allege  in  their  complaint  that  they  objected 
to  the  adoption  of  the  resolution  levying  this 
assessment,  this  is  specifically  denied  In  the 
answer,  and  at  the  hearing  no  testimony 
whatever  was  offered  by  appellants  In  sup- 
port of  their  allegation.  So  that  upon  the 
whole  it  cannot  be  said  that  the  city  council 
did  not  literally  take  these  property  owners 
at  their  word,  and  make  the  improvement 
to  suit  their  convenience,  as  expressed  in  Ex- 
hibit B,  above.  Instead  of  Exhibit  B  being 
an  objection  within  the  meaning  of  section 
31,  above,  it  Is  nothing  more  than  a  petition 
to  the  city  council,  which,  so  far  as  this  rec- 
ord shows,  was  actually  complied  with  by  the 
council.  The  objection  contemplated  by  sec- 
tion 31  above  can  mean  nothing  less  than  an 
unqualified  protest.  Anything  less  than  this 
falls  short  of  an  objection. 

We  find  no  error  In  the  record.    The  order 
is  affirmed.    Affirmed. 

BRANTLY,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 
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STATE  ex  rel.  BOSTON  &  M.  CONSOL.  COP- 
PER &  SILVER  MIN.  CO.  v.  DISTRICT 
COURT  OF  SILVER  BOW  COUNTY  et  al. 

(Supreme  Court  of  Montana.    April  12,  1904.) 

MINK8  —  CONFLICTING  CLAIMS  —  INSPECTION  — 
EXPENSE  —  PAYMENT  —  TAKING  PBOPEBTT 
WITHOUT  COMPENSATION  —  AMENDMENT  OF 
COMPLAINT  —  EFFECT^  AFFIDAVITS— INFORMA- 
TION AND  BELIEF— OBJECTIONS— WAIVEB— IN- 
SPECTION  OF  PAPEBS — OBDEB— MODIFICATION. 

1.  Where  an  action  was  brouglit  to  liave  de- 
fendant declared  a  trustee  for  the  benefit  of 
plaintiff  of  an  interest  in  a  mining  claim,  and, 
after  an  application  for  inspection  had  been 
filed,  plaintiff  amended  his  complaint,  without 
changing  the  theory  of  the  cause  of  action  or 
the  issues,  except  that  the  particulars  of  the 
negotiations  and  the  resulting  agreements  by 
which  plaintiff  acquired  rights  in  the  property 
were  in  some  respects  different  from  those  stated 
in  the  original  complaint,  the  amendment  did 
not  necessitate  that  the  proceeding  for  inspec- 
tion should  be  begun  de  novo. 

2.  Where  defendant  appeared  and  resisted  a 
motion  for  an  inspection  on  its  merits,  without 
objecting  that  the  required  formalities  of  de- 
mand and  notice  had  not  been  fully  complied 
with,  and  it  appeared  that  the  action  in  which 
the  evidence  sought  was  to  be  used  was  then 
pending,  and  that  such  evidence  was  not  in 
plaintiff's  possession,  but  was  under  defend- 
ant's control,  and  related  to  the  merits  of  the 
action,  defendant  could  not  object  that  the  or- 
der for  such  inspection  was  prematurely  made. 

3.  Where,  in  an  action  to  have  defendant  de- 
clared a  constructive  trustee  of  an  interest  in  a 
mining  claim,  plaintiff  applied  for  an  inspec- 
tion of  certain  hooks  and  papers,  together  with 
defendant's  workings  of  the  mine,  and  defend- 
ant appeared  at  the  hearing  and  filed  a  counter 
affidavit  which  controverted  none  of  the  state- 
ments contained  in  plaintiff's  affidavit  as  to  the 
existence  of  the  letters  and  other  documents,  de- 
fendant's possession  thereof,  or  that  they  re- 
lated to  the  merits  of  the  action,  but  only  de- 
nied that  defendant  was  in  possession  of  such 
records,  etc.,  "within  the  state  of  Montana."  it 
was  no  objection  that  the  afiidavits  on  which 
plaintiff's  application  was  based  were  on  infor- 
mation and  belief. 

4.  Where,  on  an  application  for  inspection  of 
books  and  papers,  it  appeared  that  the  evidence 
sought  was  desired  for  use  in  a  pending  action, 
and  that  it  was  in  defendant's  possession,  and 
related  to  the  merits  of  the  action  stated  by 
plaintiff,  it  was  not  a  prerequisite  to  the  grant- 
ing of  such  application  that  plaintiff  should 
also  show  that  the  evidence  could  not  be  ob- 
tained from  other  sources. 

5.  Under  Code  Civ.  I'roc.  §  1810.  declaring 
that  an  inspection  of  evidence  shall  be  had  with- 
in a  specified  time,  an  order  granting  an  inspec- 
tion is  defective,  where  it  fails  to  fix  the  time  at 
which  the  insi^ection  shall  begin  and  when  it 
shall  be  completed. 

6.  Where  an  order  directed  defendant  to  per- 
mit plaintiff  to  inspect  original  letters  in  de- 
fendant's possession,  a  further  provision  that 
plaintiff  should  also  be  entitled  to  examine  "let- 
terpress copies  of  such  letters"  was  erroneous. 

7.  Where,  in  an  action  to  have  defendant  de- 
clared a  constructive  trustee  of  a  certain  inter- 
est in  a  mining  claim,  plaintiff  claimed  that  he 
had  been  deprived  of  the  same  by  reason  of  a 
fraudulent  conspiracy  by  defendant  and  certain 
others,  by  means  of  which  defendant  acquired 
title  to  the  claim,  an  order  for  inspection  of  de- 
fendant's books  and  papers  with  reference  to 
such  claim  should  have  been  limited  to  such  of 
the  correspondence  between  defendant's  execu- 
tive officers  and  its  agents  through  whom  the 
purchase  of  the  claim  was  made  as  related  to 
the  acquisition  of  the  title  to  such  claim. 


8.  An  order  granting  inspection  of  the  under- 
ground workings  of  a  mining  claim  should  deter- 
mine and  fix  the  means  of  access,  and  strictly 
limit  the  examination  to  the  workings  of  which 
it  is  necessary  for  plaintiff  to  have  knowledge 
in  order  to  make  surveys  and  maps  to  elucidate 
the  i8.sue8  in  controversy. 

9.  Under  Code  Civ.  Proc.  I  1317,  requiring 
plaintiff  to  pay  the  cost  of  an  inspection  of  the 
underground  workings  of  a  mining  claim  in  con- 
troversy, an  order  granting  such  an  inspection, 
and  arbitrarily  fixing  the  amount  to  be  paid  by 
plaintiff  to  defendant  for  lowering  and  hoisting 
plaintiffs  agents  engaged  in  such  inspection  at 
a  certain  sum,  without  hearing  any  evidence  as 
to  the  actual  cost,  was  erroneous. 

10.  Under  Code  Civ.  Proc.  $  1317,  requiring  the 
applicant  for  an  inspection  of  mining  claims 
in  an  action  to  determine  adverse  claims  to  pay 
all  the  expenses  of  examination,  etc.,  an  order 
requiring  defendant  to  use  its  appliances  to 
lower  and  raise  plaintifTs  agents  in  making 
such  inspection,  and  providing  the  amount  to  be 
paid  therefor,  was  not  objectionable  as  taking 
or  damaging  defendant's  property  without  just 
compensation. 

Application  for  a  writ  of  supervisory  con- 
trol by  the  state,  on  relation  of  the  Boston  & 
Montana  Consolidated  Copper  &  Silver  Min- 
ing Company,  against  the  district  court  of 
the  Second  .Tudlclal  District,  for  the  county 
of  Silver  Bow,  and  the  Honorable  William 
Clancy,  Judge  of  the  Second  Department 
thereof.    Writ  granted. 

Application  for  writ  oT  supervisory  con- 
trol. The  action  out  of  which  this  proceed- 
ing arose  was  commenced  In  November,  1902. 
Soon  after  the  complaint  was  filed,  the  court, 
upon  the  application  of  the  plaintiff,  made  an 
order  requiring  the  defendatft  to  produce  for 
the  inspection  of  the  plaintiff,  and  to  permit 
hhn  to  copy,  certain  letters,  letterpress  copies 
of  letters,  maps,  stope  sheets,  stope  books, 
books  of  account,  and  a  lease  and  bond  ex- 
ecuted to  the  plaintiff  by  the  Comanche  Min- 
ing Company,  all  of  which.  It  was  averred, 
contained  evidence  relating  to  the  merits  of 
the  action,  and  were  in  possession  and  con- 
trol of  the  defendant.  This  order  was  after- 
wards annulled  by  this  court  because  in  ex- 
cess of  Jurisdiction.  State  ex  rel.  B.  &  M. 
C.  C.  &  S.  Co.  V.  District  Court,  27  Mont. 
441,  71  Pac.  002,  94  Am.  St.  Rep.  831.  The 
purpose  of  the  action  is  to  obtain  a  decree 
declaring  the  defendant  a  trustee  of  the  legal 
title,  for  the  benefit  of  the  plaintiff,  to 
an  undivided  three-fourths  Interest  in  the 
Comanche  lode  claim,  situate  In  Silver  Bow 
county.  The  ground  of  relief  alleged  in  the 
original  complaint  was  that  the  plaintiff  in 
1S93  held  a  lease  and  bond  upon  the  claim 
from  the  Comanche  Mining  Company,  the 
owner  of  it,  under  the  terms  of  which  he  had 
a  right  to  extract  ore  from  the  claim  for  the 
period  of  one  year  by  paying  certain  royalties 
thereon,  with  an  option  to  purchase  It  at  any 
time  within  the  year  upon  payment  of 
?200,000;  that  the  claim  was  of  great  value; 
that  he  sold  an  undivided  one-fourth  Interest 
therein  to  one  Allen;  and  that  thereafter  be 
had  been  Induced  to  part  with  his  remaining 
Interest  to  the  defendant  for  a  grossly  inade- 
quate consideration  by  the  fraud  and  mis- 
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representations  of  the  defendant  and  others 
acting  in  its  belialf,  tncliidiug  his  co-tenant, 
Allen,  whereby  the  defendant  became  the 
sm-eessor  in  interest  of  the  Comanche  Mining 
Company.  An  accounting  of  ores  extracted 
by  the  defendant  was  also  demanded.  After 
the  order  was  annulled,  plaintiff  made  an- 
other application  to  the  district  court  in  con- 
formity with  the  views  expressed  by  this 
court.  This  was  filed,  after  notice  to  defend- 
ant, on  March  7,  1903.  For  some  reason  it 
was  not  heard  until  November  14,  1903.  In 
the  meantime  the  plaintifl!  had  filed  an  ap- 
plication for  leave  to  amend  his  complaint. 
While  the  application  was  pending,  and  on 
(September  19th,  he  filed  a  second  motion  for 
Inspection,  supported  by  affidavit,  which,  be- 
sides Iterating  the  facts  alleged  in  support  of 
the  pending  application  for  inspection,  alleg- 
ed facts  tending  to  show  a  necessity  for  an 
inspection  of  other  documents,  etc.,  mention- 
ed in  the  proposed  amended  pleading,  and 
also  of  the  underground  worlilngs  of  the  Co- 
manche claim.  This  motion  asked  for  an  or- 
der permitting  an  inspection  of  the  worl^ings. 
A  copy  of  the  proposed  amended  pleading 
was  attached  to  the  motion.  On  September 
19th  the  amended  complaint  was  ordered 
tiled,  and  it  was  filed  on  September  26th.  Is- 
sues were  made  up  by  an  answer  of  defend- 
ant filed  October  ITth,  and  by  reply  thereto 
by  the  plaintiff,  filed  on  November  17th.  The 
ground  for  relief  stated  in  the  amended  com- 
plaint is  that  the  plaintiff  in  the  year  1893 
held  a  lease  and  bond  for  one  year  upon  the 
east  500  feet  of  the  Comanche  claim;  that 
under  the  terms  of  another  agreement,  which 
was  a  part  of  the  same  transactitm,  be  was 
given  an  option  to  purchase  all  the  stock  of 
the  Comanche  Company  within  the  year,  up- 
on payment  of  $200,000;  that  the  instrument 
embodying  the  latter  agreement,  to  which  all 
the  stockholders  of  the  Comanche  Company 
were  parties,  was  deposited  with  the  stock 
in  bank,  to  be  delivered  to  the  plaintiff  upon 
the  payment  of  $200,000  as  therein  provided; 
that  thereafter  he  had  other  negotiations 
with  the  company  and  the  stockholders,  and 
as  a  result  it  was  agreed  that  he  should  have 
a  lease  of  the  whole  claim  for  a  year  from 
April  1,  1893,  and  an  option  to  buy  it  for 
$200,000  at  any  time  prior  to  October  1,  1883; 
tliat,  upon  the  execution  of  the  lease  and  op- 
tion upon  the  stock  of  the  company,  he  en- 
tered into  possession  of  the  leased  portion  of 
the  claim,  and  continued  in  the  development 
thereof  until  May  24,  1893,  when  he  assigned 
an  undivided  one-fourth  interest  in  his  lease 
and  option  to  one  Allen;  that  thereafter  the 
plaintiff  and  Allen  engaged  in  developing  the 
claim  as  co-tenants;  that  prior  to  October  1, 
1893.  he  was  induced  to  part  with  the  re- 
maining undivided  three-fourths  interest  in 
thetie  agreements  to  Joseph  A.  Coram  and 
Charles  Tnlmer  for  a  grossly  inadequate  con- 
sideration, upon  false  and  fraudulent  repre- 
sentations by  them  and  said  Allen  as  to  its 
value;  and  that,  by  means  of  this  fraud,  to 


accomplish  which  the  defendant  and  Coram, 
Palmer,  and  Allen  conspired  together,  the  de- 
fendant became  the  successor  In  Interest  of 
the  Comanche  Mining  Company.  It  is  fur- 
ther alleged  that  during  the  time  the  plaintiff 
held  the  lease  and  bond  and  the  other  agree- 
ment referred  to,  and  was  engaged  in  devel- 
oping the  property,  the  defendant  was  enga- 
ged, though  without  plaihtififs  knowledge,  in 
removing  ore  from  the  claim  by  means  of  un- 
derground workings  through  the  Dayton, 
West  Colusa,  and  Mountain  View  claims, 
properties  belonging  to  the  defendant  and  ad- 
jacent to  the  Comanche  claim,  and  that  since 
it  obtained  title  to  the  property  It  has  con- 
tinued to  extract  ore,  which  In  the  aggregate 
has  amounted  to  many  hvmdreda  of  thou- 
sands of  dollars  in  value.  The  answer  de- 
nies many  of  the  material  allegations  of  the 
complaint,  and  sets  forth  affirmative  defenses 
—among  others,  laches  on  the  part  of  plain- 
tiff, and  the  statute  of  limitations. 

On  November  14th  the  court  heard  Ijoth 
applications,  treating  them  as  one,  and,  after 
having  them  under  advisement  until  January 
27,  1904,  granted  the  order  to  meet  the  re- 
quirements of  the  issues  made  up  by  the 
amended  pleadings.  The  material  portions 
of  the  order  are  the  following: 

"Ordered  that,  within  five  days  after  the 
service  upon  the  defendant  of  this  order,  the 
defendant  produce  at  its  office,  in  the  city 
of  Butte,  for  the  Inspection  of  the  plaintiff, 
and  that  it  permit  the  plaintiff  to  have  an 
inspection  of,  the  following  described  docu- 
ments, books,  and  papers,  to  wit:  (1)  All 
letters  written  by  any  of  the  executive  offi- 
cers of  the  defendant  company,  or  the  com- 
pany, at  Boston,  Massachusetts,  to  the  said 
defendant  company  or  to  its  superintendent 
or  managing  officer  at  Butte,  Montana,  or  to 
Joseph  A.  Coram,  which  relate  to  the  Co- 
manche mining  claim,  or  the  purcliase  there- 
of or  the  acquisition  of  any  interest  therein 
by  the  defendant  company,  written  between 
March  1,  1883,  and  August  30,  1893,  or  in  re- 
lation to  the  stock,  or  the  purchase  of  the 
stock,  of  the  Comanche  Mining  Company, 
and  written  between  April  1,  1893,  and  April 
1,  1894;  also  oil  letterpress  copies  of  said  let- 
ters; and  the  said  defendant  is  hereby  re- 
quired to  produce  the  same  for  the  inspec- 
tion of  the  plaintiff,  whether  the  same  are  in 
the  state  of  Montana  or  outside  of  the  state 
of  Montana.  (2)  All  letters  written  by  the 
defendant  company,  or  the  superintendent  or 
managing  officer  of  the  company,  at  Butte, 
Montana,  or  by  Joseph  A.  Coram,  to  the  said 
defendant  or  any  of  its  officers  at  Boston, 
Massacliusetts,  in  relation  to  the  Comanche 
mining  claim,  or  the  purchase  of  the  Co- 
manche mining  claim  or  the  acquisition  of 
any  interest  therein  by  the  defendant  com- 
pany, and  written  between  the  1st  day  of 
March,  1893,  and  the  30th  day  of  August, 
1893,  or  in  relation  to  the  stock  of  the  Co- 
manche Mining  Company,  or  the  purchase 
of  said  stock,  and  written  between  the  Ist 
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day  of  April,  1893,  and  the  let  day  of  April, 
1894,  and  also  all  letterpress  copies  of  the 
same.  (3)  The  account  kept  by  the  defend- 
ant  company  with  the  Comanche  mine,  show- 
ing the  receipts  and  disbursements  by  It  on 
account  thereof.  (4)  All  stock  transfer  books 
of  the  Comanche  Mining  Company,  so  far  as 
the  same  show  the  transfer  of  any  stock  of 
the  Comanche  Mining  Company  between  the 
10th  day  of  August,  1893,  and  the  Ist  day  of 
April,  1894.  (5)  The  lease  of  the  east  Ave 
hundred  feet  of  the  Comanche  mining  claim, 
executed  by  the  Comanche  Mining  Company 
to  the  plalntlfC  In  the  year  1893.  (6)  That 
certain  Instrument  executed  by  the  plaintUt 
bearing  date  on  or  about  the  27th  day  of 
March,  1893,  under  the  terms  of  which  the 
plaintiff  was  entitled  to  pvirchase  the  stock 
of  the  Comanche  Mining  Company  for  the 
sum  of  ?200,000  or  thereabouts. 

"And  it  is  further  ordered  that  the  defend- 
ant permit  the  plaintiff,  by  two  mining  en- 
gineers and  three  assistants,  to  make  an  In- 
spection and  survey  of  all  workings  In  the 
Comanche  mining  claim,  and  that,  for  the 
purpose  of  making  such  inspection  and  sur- 
vey, the  defendant  permit  any  two  mining 
engineers  to  be  named  by  the  plaintiff,  to- 
gether with  three  assistants,  to  have  free  ac- 
cess to  all  of  the  workings  In  the  said  Co>- 
manche  mining  claim  for  a  period  of  thirty 
(30)  days,  and  to  permit  such  engineers  and 
their  assistants  to  pass  through  any  mining 
claims  owned  by  the  defendant  adjacent  to 
the  said  Comanche  mining  claim,  necessary 
to  be  passed  through  in  order  to  reach  the 
workings  of  the  said  Comanche  mining  claim, 
or  any  of  them. 

"And  It  Is  further  ordered  that  the  defend- 
ant at  all  reasonable  times  during  the  said 
period  lower  the  said  engineers,  with  their 
assistants,  and  hoist  them  to  the  surface,  In 
order  that  they  may  enter  the  said  workings 
In  the  Comanche  mining  claim,  and  make 
their  exit  to  the  surface  from  the  same, 
through  such  hoists  and  shafts  operated  by 
the  defendant  on  the  said  Comanche  mining 
claim,  or  on  any  claims  adjacent  thereto,  as 
are  usually  and  customarily  employed  by  the 
defendant  In  lowering  Its  men  to  the  work- 
ings In  the  said  Comanche  mining  claim,  and 
In  hoisting  them  to  the  surface  on  their  mak- 
ing their  exit  from  the  same,  and  that  the 
plaintiff  pay  tlie  cost  of  such  lowering  and 
hoisting,  which  the  court  finds  to  be  $.5." 

A.  J.  Shorrs,  C.  F.  Kelley.  and  Forbis  & 
Evans,  for  relator.  T.  J.  Walsh,  for  respond- 
ents. 

BRANTLT,  C.  J.  (after  stating  the  facts). 
1.  It  is  argued  by  counsel  for  tlie  relator  that 
the  order  is  void  for  the  reason  that  it  was 
premature.  In  that  it  was  made  with  refer- 
ence to  Issues  not  Involved  In  the  cause  un- 
til after  the  application  for  It  was  filed.  Un- 
der this  condition  of  the  case,  they  say,  the 
proceeding  should  have  been  begun  de  novo; 


in  other  words,  that,  the  pleadings  having 
been  amended  and  the  Issues  changed  pend- 
ing the  application,  the  court  was  without 
authority  to  act  upon  it  Their  argument  pro- 
ceeds upon  the  assumption  that,  after  the 
amended  complaint  was  filed,  the  pleadings 
presented  a  case  entirely  different  from  that 
presented  by  the  original  pleadings,  and  hence 
that  the  order  was  the  result  of  an  applica- 
tion made  when  no  action  was  in  fact  pend- 
ing, within  the  rule  laid  down  in  State  ex  rd. 
B.  &  M.  C.  C.  &  S.  M.  Co.  T.  District  Court. 
27  Mont.  442,  71  Pac.  602,  94  Am.  St.  Rep. 
831,  and  State  ex  rel.  Mendenhall  v.  District 
Court,  74  Pac.  1078,  29  Mont  — .  This  con- 
tention cannot  be  sustained.  The  puri^se  of 
the  action  Is  to  have  defendant  declared  a 
trustee,  for  the  benefit  of  the  plaintiff,  of 
an  Interest  in  the  Comanche  claim.  Under 
the  allegations  In  the  original  complaint,  the 
right  to  recover  depended  upon  the  plaintiff's 
abilty  to  establish  a  fraudulent  conspiracy  by 
the  defendant  with  Coram,  Palmer,  and  Allen, 
by  means  of  which  he  was  Induced  to  part 
with  his  interest  for  an  inadequate  consid- 
eration. This  Is  also  the  theory  of  the  amend- 
ed complaint.  The  interest  Involved  is  the 
same,  the  wrong  complained  of  is  the  same, 
and  the  evidence  necessary  to  determine  the 
rights  of  the  parties  will  be  the  same,  except 
that  the  particulars  of  the  negotiations  and 
the  resulting  agreements  by  which  the  plain- 
tiff acquired  rights  In  the  property  are  in 
some  respects  different  from  those  stated  in 
the  original  complaint,  and,  so  far  as  they  are 
different,  demand  other  evidence  to  establish 
them.  On  the  main  Issue,  however— that  of 
fraud— the  evidence  required  will  be  the  same. 
The  defendant  appeared  and  resisted  the  mo- 
tion for  the  order  upon  Its  merits.  No  objec- 
tion was  then  made  that  the  required  for- 
malities of  demand  and  notice  had  not  been 
fully  complied  with.  The  action  was  pend- 
ing; not  only  that,  but  all  the  Issues  had  been 
fully  made  up.  It  is  apparent  from  the  afli- 
davits  on  file  what  Issues  were  tendered  by 
the  amended  complaint,  and  what  evidence 
relating  to  the  cause  of  action  stated  therein 
was  desired.  It  appears  from  them,  also, 
that  the  evidence  sought  was  not  in  the  pos- 
session of  the  plaintiff,  but  In  the  control  of 
the  defendants,  and  that  in  fact  it  relates  to 
the  merits  of  the  action.  It  further  appears 
that  at  the  time  the  alleged  fraudulent  con- 
spiracy was  formed  and  carried  out,  and 
plahitiff  was  Induced  to  part  with  his  Inter- 
est, the  defendant  was  engaged  In  removing 
ore  from  the  claim,  and  that  in  order  to  de- 
termine this  fact,  as  well  as  the  amount  and 
value  of  it,  an  inspection  of  the  underground 
workings  in  the  claim  was  necessary.  So  far 
as  concerns  the  accounting,  the  granting  of 
this  portion  of  the  order  might  well  have 
been  deferred  until  a  determination  of  the 
main  issue  in  the  case,  for  the  right  to  au 
accounting  will,  in  any  event,  depend  upon 
plaintiff's  right  to  recover.  Yet  the  fact  that 
the  defendant  had  removed  and  was  engag- 
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ed  In  removing  ore  at  the  time  when  the 
alleged  fraud  was  perpetrated  alao  relates  to 
the  main  Issue  In  the  case,  and  will  perhaps 
be  competent,  as  supplying.  In  part,  at  least, 
proof  of  the  motive  underlying  the  alleged 
conspiracy.  The  statute  under  which  the  ap- 
plication was  made  for  the  Inspection  of  the 
writings  (Code  Civ.  Proc.  |  1810)  provides 
that  the  court  in  which  the  action  Is  pending, 
or  the  }ndge  thereof,  may,  upon  notice,  or- 
der either  party  to  give  the  other,  within  a 
specified  time,  an  Inspection,  etc.  Inasmuch 
as  the  defendant  appeared  and  resisted  the 
application  upon  its  merits,  without  objec- 
tion that  the  proper  notice  bad  not  been 
given.  It  ia  not  now  in  position  to  make 
the  objection  that  the  order  was  prematurely 
made.  If  it  be  conceded  tliat  ttte  notice  given 
prior  to  the  actual  fllii:^  ui  the  amoided 
pleading  was  Insufficient  to  warrant  the 
court's  proceeding  to  make  the  order,  under 
the  circumstances  detailed,  the  defendant  must 
be  held  to  have  waived  this  informality.  The 
validity  of  the  order  most  therefore  be  de- 
termined by  an  examination  of  the  merits 
of  the  showing  made  at  the  time  it  was 
granted,  and  in  view  of  tlie  Issues  then  pre- 
sented. 

2.  It  is  said  that  the  order  Is  void  because 
the  statements  contained  in  the  affidavits  In 
support  of  the  motion  and  in  the  amended 
complaint  are  made  upon  information  and 
belief.  Under  the  statute.  In  order  to  war- 
rant compulsory  inspection  of  papers,  it  must 
appear  (1)  that  an  action  is  pending,  and  that 
the  mover  Is  a  party;  (2)  that  the  evidence 
sought  Is  in  the  possession  or  control  of  the 
adverse  party;  and  (3)  that  It  relates  to 
the  merits  of  the  action,  if  the  mover  Is  the 
plaintur,  or  to  the  defense.  If  the  mover  is 
the  defendant  The  evident  purpose  of  it  Is 
to  enable  the  party  applying  to  the  court  to 
obtain  evidence  relating  to,  or  necessary  to 
support  his  side  of,  the  controversy,  and  not  a 
disclosure  of  the  evidence  upon  which  his 
adversary  relies.  The  showing  made  by  the 
moving  papers  in  this  case  is  upon  Informa- 
tion and  belief  of  the  plaintiff,  both  as  to  the 
existence  of  the  letters  and  copies,  and  as  to 
the  possession  of  them  and  the  other  docu- 
ments referred  to  in  the  motion.  So,  also,  as 
to  the  removal  of  ore.  The  facts  upon  which 
the  plaintiff's  Information  and  belief  are  bas- 
ed are  not  stated.  The  defendant,  by  its 
agent,  appeared  at  tbe  hearing,  however,  and 
filed  a  counter  affidavit  This  controverts 
none  of  the  statements  contained  in  the  plain- 
tiff's affidavits,  except  that  it  states  that  the 
defendant  has  not  in  Its  possession  within 
the  state  of  Montana  any  of  the  records,  let- 
ters, iKxriES,  or  documents  in  question,  and 
that  such  agent  verily  believes  that  none  of 
tbem  can  be  found.  It  further  denies  posi- 
tively that  the  slope  books,  stope  sheets,  and 
maps  are  in  existence  anywhere.  The  affi- 
davit therefore  virtually  admits  that,  while 
tbe  records,  letters,  books,  and  documents  are 
■ot  in  tbe  possession  of  the  defendant  In  the 
76  P.— 14 


state  of  Montana,  they  are  elsewhere.  Un- 
der this  condition  of  affairs,  the  district 
court  was  justified  in  assuming  that  the 
lease  and  option,  and  the  letters,  letterpress 
copies,  records,  and  accounts  of  the  Comanche 
Company,  are  In  the  possession  of  the  de- 
fendant, and  that  they  contain  evidence  relat- 
ing to  the  merits  of  the  action.  The  court 
was  also  Justified  in  drawing  the  Inference 
that,  at  the  time  the  plaintiff  parted  with 
his  interest  in  the  property,  the  defendant 
was  engaged  in  removing  ore  from  it  That 
the  court  acted  upon  this  Inference  is  clear 
from  the  fact  that  the  order  does  not  include 
an  Inspection  of  the  stope  sheets,  maps,  etc.* 
^hlch  were  embraced  In  the  specific  denial, 
-n  view  of  the  silence  of  the  defendant,  under 
the  circumstances,  it  was  properly  held  to 
have  admitted  the  allegations  of  the  plaintiff 
in  support  of  his  motion,  though  made  upon 
information  and  belief.  Justice  v.  Bank,  83 
N.  C.  8;  McDonald  v.  Carson,  95  N.  C.  377; 
Bundschu  v.  Shnon  (Sup.)  23  N.  Y.  Supp.  715; 
National  Oleo  Meter  Go.  v.  Jackson,  54  N.  Y. 
Super.  Ct.  444.  It  thns  appears  that  the 
evidence  sought  ia  desired  for  use  in  a  pend- 
ing action,  that  It  is  in  the  possession  of 
the  defendant  and  that  It  relates  to  the  mer- 
its of  the  cause  of  action  stated  by  the 
plaintiff.  This  brings  the  application  within 
the  rule  laid  down  in  State  ex  rel.  Mendoi- 
hall  V.  District  Court  and  State  ex  rel.  B. 
A  M.  C.  C.  &  S.  M.  Co.  V.  District  Court,  su- 
pra. It  Is  not  indispensably  necessary  that 
the  moving  party  show  that  the  evidence 
sought  may  not  be  obtained  from  other 
sources— as,  for  Instance,  from  an  examination 
of  witnesses.  Allegation  and  proof  of  this 
fact  were  not  required  to  sustain  a  bill  of 
discovery  under  the  old  equity  practice 
(Marsh  v.  Davison,  9  Paige,  580;  Arnold  v. 
Pawtuxett  Valley  Water  Co.  [R.  I.l  26  AtL 
66,  19  Ij.  R.  A.  602);  nor  does  the  statute 
require  It  We  are  not  disposed  to  adopt  a 
more  stringent  rule  under  the  statute.  If  It 
appears  that  the  evidence  relates  to  the  cause 
of  action  or  defense  and  is  In  possession  of  the 
adverse  party,  this  is  sufficient  to  support 
the  application,  tbe  purpose  of  the  statute  be- 
ing to  avoid  the  cumbersome  and  expensive 
process  by  the  old  bill  of  discovery.  If  It  is 
apparent  that  the  evidence  may  be  readily 
obtained  from  other  sources,  and  that  the 
order  is  not  sought  in  good  faith,  ttie  court 
should  deny  the  application. 

8.  The  order  is  too  broad  in  some  respects, 
and  defective  in  others.  But  we  think  we 
may  direct  the  district  court  to  amend  and 
correct  it  In  these  particulars  without  requir- 
ing the  application  to  be  made  de  novo.  The 
statute  clearly  requires  that  the  court  shall 
not  only  fix  the  time  at  which  the  inspection 
shall  begin,  but  also  tbe  time  within  which 
it  shall  be  completed.  For  Its  words  are 
"within  a  specified  time,"  Indicating  that  the 
inspection  must  not  be  extended  over  a  long- 
er time  than  may  be  reasonably  necessary  un- 
der the  facts  of  the  particnlar  case^  to  be  fix- 
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ed  by  tbe  conrt,  and  not  left  to  tbe  discretion 
of  the  moving  party.  State  ex  re).  B.  &  M. 
O.  G.  &  8.  M.  Co.  y.  District  Court,  supra. 
In  tbat  case  It  was  held  that  the  oriler  was 
Told  because  no  limitation  was  fixed.  That 
decision  was  upon  certiorari,  however,  and 
this  court  may  not  under  that  writ  under- 
take to  control  further  proceedings  In  the 
district  court,  or  direct  what  order  shall  be 
entered.  4  Enc.  Pleading  &  Pi^ctlce,  302. 
In  this  proceeding  the  court  is  not  restricted 
to  the  narrow  rules  regulating  Its  powers 
under  that  writ  and  may  direct  the  Inferior 
court  as  to  Its  further  action  upon  the  applt 
cation;  even  requiring,  if  necessary,  the 
bearing  of  other  evidence.  In  order  that  It 
may  grant  the  proper  relief  upon  the  particn- 
lar  application.  State  ex  rel.  Parrot  S.  ft 
C  Co.  V.  District  Court,  28  Mont  628,  78 
Pac.  230.  It  win  be  noted  that  the  order 
includes  not  only  the  original  letters  In  pos- 
session of  tbe  defendant  but  also  Iett»^ 
press  copies  of  them.  It  Is  not  necessary 
that  the  Inspection  should  extend  to  the  let 
terpress  copies.  In  no  event  should  It  extend 
further  than  the  necessities  of  the  case  re- 
quire. The  order  is  also  too  broad  In  that  it 
extends  the  Inspection  to  all  letters  "which  re- 
late to  tbe  Comanche  claim  or  tbe  purchase 
thereof,  or  the  acquisition  of  any  interest 
therein,"  and  also  "In  relation  to  the  stock 
of  tbe  Comanche  Mining  Company  or  tbe 
purchase  of  said  stock."  Thr  fact  that  tbe 
application  demands  inspection  of  documents 
and  letters  which  are  apparently  not  perti- 
nent to  the  Issues  involved  does  not  prevent 
the  granting  of  an  order  as  to  those  matters 
which  are  pertinent  hut  the  order  should  not 
Include  anything  else.  So  far  as  It  does.  It 
permits  tbe  moving  party  to  make  a  fishing 
examination  of  the  private  papers  of  his  ad- 
versary, and  thus  to  violate  his  constitution- 
al guaranty  of  security  from  "unreasonable 
search  and  seizure."  In  this  respect  al80» 
the  order  is  an  unnecessary  Invasion  of  de- 
fendant's rights.  The  inspection  should  have 
been  limited  strictly  to  such  of  the  corre- 
spondence only  between  the  executive  offi- 
cers of  the  defendant  and  its  agents  through 
whom  tbe  purchase  was  made  as  relates  to 
tbe  acquisition  of  title.  Other  letters  relat- 
ing to  the  claim  Itself  or  the  stock  of  the 
company,  touching  matters  not  connected 
with  the  acquisition  of  title  to  them  by  the 
defendant  cannot  in  any  case  be  deemed  per- 
tinent to  the  plalntlfTs  case,  and  it  was  clear- 
ly beyond  the  power  of  tbe  court  to  order  an 
Inspection  of  any  of  them.  In  tbe  portion  of 
the  order  granting  an  Inspection  of  the  under- 
ground workings  of  the  Comanche  claim,  tbe 
court  exceeded  its  power  in  two  respects. 
The  defendant  la  required  to  permit  the  In- 
spection of  these  workings  "through  such 
hoists  and  shafts  operated  by  the  defend- 
ant on  tbe  Comanche  claim,  or  any  claims 
adjacent  thereto  as  are  usually  and  customa- 
rily employed  by  the  defendant  in  lowering 
Its  men  to  tbe  workings  in  tbe  said  Comanche 


claim,  and  In  hoisting  them  to  the  surface 
on  their  exits  from  the  same."  It  Is  appar- 
ent that  this  provision  of  the  order  leaves  It 
to  the  choice  or  caprice  of  the  plaintiff  to 
demand  of  the  defendant  access  to  tbe  work- 
ings by  such  openings  as  he  may  deem  con- 
venient and  through  any  adjacent  claim  of 
the  defendant  whereas  the  means  of  access 
necessary  should  have  been  determined  and 
fixed  by  the  order  Itself,  strictly  limiting  tbe 
examination  to  the  workings  of  which  H  Is 
necessary  tor  tbe  plalntlfC  to  have  knowl- 
edge, and  to  make  surveys  and  maps;  thus 
protecting  the  defendant  from  an  inspection 
of  workings  not  Involved  In  the  controversy. 
Again,  the  court  fixed  the  cost  of  lowering 
and  hoisting  the  agents  of  the  plaintiff  while 
engaged  in  the  Inspection  of  the  claim,  with- 
out hearing  evidence.  This  was  entirely  ar- 
bitrary and  unwarranted^  to  the  same  extent 
that  it  would  have  been  error  to  require  the 
defendant  to  lower  and  hoist  the  Inspectors 
without  requiring  the  plaintiff  to  pay  tbe 
costs  of  the  Inspection.  'Code  Civ.  Proc.  i 
1317;  State  ex  reL  Parrot  S.  ft  C.  Co.  v. 
District  Court  supra.  The  relatiHr  presses 
upon  our  attention  this  feature  of  the  order, 
and  contends  that  the  requirement  that  the 
defendant  shall  lower  and  hoist  the  agenta 
of  the  plaintifl  into  and  from  the  under- 
ground workings  by  means  of  Its  own  aitpU- 
ances  Is  In  contravention  of  section  1  of  the 
fourteenth  amendment  of  tbe  Constitution 
of  the  United  States,  prohibiting  the  depriva- 
tion of  property  without  due  process  of  law, 
and  also  of  the  provision  of  the  Constitution 
of  the  state  prohibiting  the  taking  or  dam- 
aging of  private  property  without  Just  com- 
pensation first  made  to  the  owner  thereof. 
Const  art  S,  i  14.  This  contention  was  dis- 
posed of  In  State  ex  rel.  Parrot  S.  ft  C 
Co.  T.  District  Court  supra.  What  Is  there 
said  we  think  Is  conclusive.  It  would  be 
Idle  to  hold  that  tbe  district  court  may  make 
these  orders  of  inspection,  and  then,  by  giv- 
ing to  the  constitutional  provisions  tbe  con- 
struction contended  for  by  the  defendant 
say  that  it  Is  powerless  to  carry  them  into 
effect  The  power  to  make  such  orders  im- 
plies the  power  necessary  to  make  them  ef- 
fective, and  the  mere  temporary,  though  en- 
forced, use  of  the  appliances  in  possession  of 
the  adverse  party,  without  which  access  to 
the  property  must  be  Impossible,  is  not  in 
violation  of  the  constitutional  guaranty  re- 
ferred to. 

The  district  court  Is  therefore  directed  (1) 
to  amend  its  order  by  fixing  a  time  not  only 
at  which  the  inspection  of  papers  la  to  begin, 
bat  the  length  of  time  during  which  it  is  to 
continue;  (2)  to  exclude  therefrom  letter- 
press copies  of  the  letters  referred  to,  as  well 
also  all  letters  not  relating  directly  to  the 
acquisition  by  defendant  of  the  Comanche 
claim  and  the  stock  of  tfi'e  Comanche  Mining 
Company;  (3)  to  modify  the  order  by  desig- 
nating the  particular  shaft  through  which  it 
may  be  necessary  for  tbe  plaintiff's  agenta 


Digitized  by 


Google 


3font) 


GROGAJJ  T.  VALLEY  TRADING  CO. 


211 


to  go  In  order  to  Inspect  the  underground 
trorkings  of  the  Comanche  property,  and,  If 
It  appears  that  access  may  he  had  to  all  the 
workings  through  the  Comanche  shaft,  to 
limit  the  right  of  access  through  that  exclu- 
sively ;  and  (4)  to  ascertain  what  will  he  the 
reasonable  cost  of  the  use  of  the  appliances 
at  the  time  for  the  making  of  the  Inspection, 
and  require  payment  thereof  by  the  plaintiff. 
In  order  to  amend  and  modify  the  order  In 
conformity  with  these  directions,  the  court  is 
directed  to  hear  such  further  testimony  as 
may  be  necessary. 

MIL.BUBN,  J.,  concurs. 

HOLLOW  AY,  J.  I  agree  with  the  majori- 
ty of  the  court  In  the  views  expressed  above, 
except  as  to  the  fourth  modification  enumer- 
ated. This  feature  of  the  case  presents  the 
same  question  as  that  determined  in  para- 
graph 5  of  the  opinion  in  State  ex  rel.  Parrot 
S.  &  C.  Co.  T.  Dlst.  Court  (Mont)  73  Pac. 
230,  and  I  dissent  from  the  views  of  the 
court  expressed  as  to  this  modiflcatJon,  for 
the  reasons  stated  In  my  dissenting  opinion 
in  that  case,  found  at  page  237. 


WORKESTER  et  al.  v.  BOSTON  &  M.  CON- 
SOL.  COPPER  &  SILVER  MIN.  CO. 
OF  MONTANA  et  al. 

(Sapreme  Court  of  Montana.     April  12,  1904.) 

ATTOBNET'S   FEB— FINAI,  JUDGMENT— ACCOUNT- 
INO. 

1.  A  decree  disposing  of  the  issues  involved, 
and  leaving  nothing  but  an  accounting,  was  the 
final  judgment  in  a  case,  so  that  the  successful 
parties  were  entitled  to  their  attorney's  fee, 
without  waiting  until  the  accounting  was  taken. 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  74  Pac.  1088. 

Forbis  &  Evans,  W.  W.  Dixon,  Wm.  Scal- 
lon,  and  Ransom  Cooper,  for  appellants. 
John  J.  McHatton,  Chas.  R.  Leonard,  Cullen, 
Day  &  Cullen,  J.  B.  Olayberg,  and  R.  B. 
Smith,  for  respondents. 

HOLLOW  AY,  J.  In  support  of  their  mo- 
tion for  a  rehearing,  appellants  direct  our 
attention  to  an  Inaccuracy  in  our  statement 
of  their  contention.  The  mistake  occurs  In 
paragraph  3  of  the  opinion  heretofore  ren- 
dered (Forrester  v.  B.  &  M.  Co.,  74  Pac. 
1088),  wherein  we  say  that  appellants  con- 
tend that  the  allowance  for  attorney's  fee 
w^as  prematurely  made,  for  the  reason  that 
the  Judgment  in  which  It  is  Included  is  not 
a  final  Judgment,  while  appellants'  conten- 
tion actually  was  that  such  Judgment  was 
not  the  final  Judgment  in  the  case,  or.  In  oth- 
er words,  that  the  Judgment  entered  did  not 
finally  dispose  of  the  suit,  for  the  reason 
that  the  accounting  had  not  been  had.  It  Is, 
however,  fairly  deducibl^  from  the  plead- 
ings that  the  accounting  was  only  an  Inci- 


dent to  the  main  piwpose  to  be  accomplished 
by  the  suit,  namely,  to  prevent  the  consum- 
mation of  the  transfer  of  the  property  of 
the  Montana  Company  to  the  New  York  Com- 
pany, and  to  that  extent  the  action  was  suc- 
cessful, and  the  plaintiffs  entitled  to  their 
attorney  fee.  The  decree  disposed  of  the  is- 
sues Involved,  and  left  nothing  but  the  actu- 
al accounting  to  be  taken,  and  we  are  of  the 
opinion  that  this  of  itself  Is  not  sufficient  to 
necessitate  a  delay  until  it  is  done  before 
the  plaintiffs  may  recover  the  attorney  fee 
due  them  for  prosecuting  to  a  successful  is- 
sue the  principal  action,  in  which  the  ac- 
counting was  but  an  incident. 

The  motion  for  a  rehearing  is  denied.  De- 
nied. 

BRANTLY,  C.  J.,  concurs.  MILBURN.  J., 
not  having  participated  in  the  hearing  of 
this  appeal  in  the  first  instance,  owing  to 
Illness,  takes  no  part  in  this  decision. 


GROGAN  et  al.  v.  VALLEY  TRADING  CO., 
Limited. 

(Supreme  (3ourt  of  Montana.    April  12,  1904.) 

MOSTOAOE— DEED  ABSOLUTE  ON  FACE— RELEASE 
—  EQUITY  JURISDICTION  —  LIMITATIONS  — 
LACHES  —  FINDINQS— APPLICATION  OF  PAY- 
MENT—THEORY    OF    COMPLAINT— APPEAL. 

1.  Where  a  deed  absolute  on  its  face  is  given 
as  security  for  a  debt,  and  the  grantee  gives 
bond  for  a  reconveyance  on  payment  of  the 
debt,  the  transaction  is  a  mortgage,  which  the 
debtor  Is  entitled,  on  pajrment  of  the  debt,  to 
have  released  by  reconveyance. 

2.  Where  a  deed  absolute  on  its  face  was  given 
as  security  for  a  debt,  in  an  action  to  redeem 
the  court  of  equity  will  determine  plaintiff's 
right  of  possession,  where  the  defendant  makes 
no  claim  to  possession  except  under  the  deed. 

3.  Under  tlie  express  provision  of  Code  Civ. 
Proc.  §  558,  the  objection  that  an  action  was  not 
commenced  within  the  time  limited  by  law  can 
be  taken  onl^  by  answer. 

4.  Code  Civ.  Proc.  J  518,  providing  that  an 
action  "for  relief  not  hereinbefore  provided  for" 
must  be  commenced  within  five  years,  does  not 
apply  to  actions  concerning  real  estate. 

5.  Under  Civ.  Code,  i  3780,  providing  that  a 
party  having  an  Interest  in  property  subject  to 
a  Hen  may  redeem  at  any  time  after  the  claim 
is  due  and  before  his  right  of  redemption  is  fore- 
closed, where  no  proceedings  were  ever  insti- 
tuted for  foreclosure  of  a  mortgage,  the  mort- 
gagor, in  bringing  an  action  to  redeem  four 
years  after  the  mortgagee  went  into  posses- 
sion, was  not  guilty  of  such  laches  as  to  deprive 
him  of  the  right  to  relief. 

6.  Under  the  express  provision  of  Code  Civ. 
Proc.  J  1114,  no  judgment  can  be  reversed  on 
appeal  for  want  of  a  finding  at  the  instance  of 
a  party  who  has  not  requested  the  findings,  nor 
in  cases  of  defects  in  the  findings,  unless  excep- 
tions have  been  made  in  the  trial  court  as  pro- 
vided in  section  1115. 

7.  Under  Civ.  Code,  |  2(X)6,  providing  that 
where  a  debtor  makes  a  payment  which  is  equal- 
ly applicable  to  two  or  more  obligations  it  shall 
DC  supplied  according  to  the  intention  expressed 
by  ine  debtor,  or,  if  no  such  application  is  made, 
then  the  creditor  may  apply  it  to  the  extinction 
of  any  obligation,  where  several  written  instru- 
ments relating  to  the  same  indebtedness  contain- 

f  1.  8m  Uortgasei.  vol.  K,  Cent.  Dlic.  i  li. 
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ed  no  provision  for  the  order  of  payment,  parol 
evidence  was  competent  to  sliow  what  applica- 
tion of  a  payment  was  agreed  on. 

8.  Where  a  complaint  alleged  that  a  deed  was 
given  as  security  for  a  debt  with  certain  chat- 
tel morti^ges,  and  bond  given  for  reconveyance 
on  payment  of  the  debt,  that  the  transaction 
was  a  mortgage,  and  that  the  debt  had  Ijeen  paid, 
and  asked  that  the  mortgage  be  canceled  and 
satisfied  by  reconveyance  of  the  property,  a 
decree  requiring  a  reconveyance  was  not  a 
departure  from  the  theory  of  the  complaint,  as 
awarding  specific  i>erformance  of  tlie  bond,  since 
the  bond  merely  constituted  a  part  of  the  trans- 
action with  the  other  instruments. 

9.  The  error  in  a  finding  that  a  deed  was  ex- 
ecuted December  16,  1893,  where,  under  the 
facts  admitted,  it  was  executed  "on  or  about 
April  19,  1893,"  was  harmless. 

Commissioners'  Oplnic:ii.  Appeal  from  Dis- 
trict Court.  Gallatin  County;  Wm.  L.  HoUo- 
way.  Judge. 

Action  by  Darius  F.  Grogan  and  another 
against  the  Valley  Trading  Company,  Limited. 
From  a  judgment  In  favor  of  plalntifts,  and 
from  an  order  overruling  defendant's  motion 
for  a  new  trial,  defendant  appeals.    AflBrmed. 

A.  J.  Walrath  and  Hartman  &  Hartman,  for 
appellant.  J.  L.  Staats  and  Ella  Knowles 
Haskell,  for  respondents. 

POORMAN,  O.  This  is  an  appeal  from  a 
Judgment  in  favor  of  plaintiffs  and  from  an 
order  overruling  defendant's  motion  for  a 
new  trial.  The  complaint  was  filed  Septem- 
ber 8.  1900,  and  alleges  the  copartnership  of 
plaintiffs;  the  incorporation  of  defendant;  the 
continued  ownership  by  plaintiffs  since  Octo- 
ber, 1892.  of  lots  5  and  6.  block  4,  Crescent 
Addition  In  the  town  of  Belgrade;  an  indebted- 
ness of  plaintiffs  on  April  18,  1893.  to  one 
John  R.  Watson,  in  the  sum  of  ?2,u22,  which 
Included  ?300  plaintiffs  then  owed  to  the  Bet- 
grade  Mercantile  Company  as  the  piu'chase 
price  of  the  lots  above  named,  and  which 
were  held  by  plaintiffs  on  a  contract  of  sale; 
that  plaintiffs  gave  to  Watson  their  promis- 
sory note  on  that  day  for  said  sum,  and  exe- 
cuted as  security  therefor  a  certain  chattel 
mortgage;  that  Watson  paid  the  fSOO  to  the 
Belgrade  Mercantile  Company,  and  took  the 
deed  to  said  property  In  bis  own  name  as  ad- 
ditional security,  and  not  otherwise,  for  the 
payment  of  the  said  note;  that  Watson  exe- 
cuted and  delivered  to  the  plaintiffs  a  certain 
bond  by  which  he  agreed  to  convey  these  lots 
to  plaintiffs  upon  their  payment  to  him  of 
the  sum  named  In  said  note,  said  note  and 
chattel  mortgage  being  specifically  mentioned 
in  said  bond;  that  on  December  16,  1893,  the 
plaintiffs  renew^ed  this  note,  which  then 
amounted  to  |2,595.87,  and  executed  to  Wat- 
son their  certain  other  chattel  mortgage  as 
security  for  the  payment  thereof;  that  on  the 
last-named  day  Watson  executed  and  deliv- 
ered to  the  plaintiffs  his  bond  for  a  deed  to 
the  lots  in  question,  providing  that  if  plain- 
tiffs should,  on  the  1st  day  of  October,  ISSM, 
pay  to  said  Watson  the  sum  of  $450,  with  in- 
terest at  the  rate  of  1  per  cent,  per  month 
from  date,  be  would  reconvey  said  property 


to  the  plaintiffs;  tibat  the  9450  provided  for 
in  this  last-named  bond  was  a  part  of  the 
$2,595.87  named  In  the  last  note;  that  on 
August  10,  1894,  the  plaintiffs.  In  renewal  of 
the  former  notes  and  mortgages,  executed  to 
Watson  their  certain  other  promissory  note 
for  $2,630.46;  that  this  last-named  note  was 
paid  by  plaintiffs  and  the  said  indebtedness 
satisfied  between  November,  1894,  and  March, 
1895,  and  demand  made  of  said  Watson  to 
reconvey  said  real  property,  but  that  he  re- 
fused to  make  such  reconveyance;  that  all  of 
these  various  acts  were  parts  of  the  same 
transaction;  that  on  the  3d  day  of  March, 
1899,  one  A.  H.  Priest,  an  alleged  assignee 
of  the  said  Watson,  pretended  to  sell  and  con- 
vey this  property  to  the  defendant,  and  that 
defendant  at  the  time  of  such  conveyance  and 
prior  thereto  had  full  notice  of  the  rights  of 
these  plaintiffs;  that  the  conveyance  of  these 
lots  by  the  said  Belgrade  Mercantile  Company 
to  said  Watson  was  intended  by  the  plaintiffs 
and  by  Watson  as  a  mortgage  upon  said 
property,  and  not  otherwise,  and  tliat  upon 
the  payment  by  plaintiffs  to  Watson  of  the 
sum  of  $450  the  mortgage  should,  in  effect, 
be  canceled  and  satisfied  by  reconveyance  of 
the  property  from  him  to  these  plaintiffs;  and 
that  defendant  has  been  in  the  continued 
possession  of  the  property  since  the  3d  day 
of  March,  1800,  and  received  and  enjoyed 
the  rents  and  profits  from  the  same,  which 
were  of  the  reasonable  value  of  $15  per 
month.  The  plaintiffs  demand  an  accounting, 
a  conveyance,  and  general  relief. 

To  this  complaint  the  defendant,  by  its  at- 
torneys, Walrath  &  Byam,  filed  a  demurrer. 
In  which  they  allege  that  Priest,  as  the 
assignee  of  Watson,  conveyed  the  property 
by  warranty  deed  to  defendant;  that  the 
complaint  does  not  state  facta  sufficient  to 
constitute  a  cause  of  action,  and  is  indefinite. 
This  demurrer  was  overruled,  and  the  defend- 
ant then  answered,  denying  the  allegations  of 
the  complaint. 

At  the  trial  of  the  action  the  defendant 
admitted  everything  alleged  in  the  complaint 
except  the  payment  of  the  note  of  August, 
1894.  The  court  found  that  the  plaintiffs 
were,  and  had  been  since  August  1,  1802, 
the  owners  of  the  lots  in  question,  and  that 
the  deed  which  the  plaintiffs  had  caused  to  1>e 
executed  to  Watson  was  a  security  for  $450 
of  said  indebtedness;  that  the  same  bad  been 
paid  by  the  plaintiffs  on  or  prior  to  March, 
1895;  that  defendant  had  been  in  possession 
of  the  property  since  March  3,  1889;  and 
that  the  fair  rental  value  thereof  was  $7  per 
month.  The  conclusions  of  law  are  to  the  ef- 
fect that  the  defendant  had  notice  of  the 
equities  of  the  plaintiffs;  that  plaintiffs  were 
entitled  to  a  reconveyance,  and  were  entitled 
to  recover  the  rental  value  of  $7  per  month. 
Judgment  was  entered  in  accordance  with 
these  findings  and  conclusions  and  for  the 
actual  possession  of  the  property. 

1.  The  action  is  evidently  one  to  have  a 
deed  declared  a  mortgage,  for  an  accounttng. 
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and  for  leave  to  redeem.  The  only  question 
of  fact  presented  Is  as  to  the  payment.  And 
the  only  part  of  the  indebtedness  necessary 
to  he  considered  is  that  wWch  relates  to  the 
real  estate  in  question.  Under  the  evidence 
and  the  facts  stated  In  the  complaint  and  ad- 
mitted this  entire  transaction,  so  far  as  it 
relates  to  this  real  estate,  is  a  mortgage.  As 
against  the  plaintiffs  only  the  naked  legal 
title  to  the  land  passed  to  Watson;  he  merely 
taking  the  deed  to  the  land,  and  holding  the 
same  as  a  mortgage.  It  was  certainly  within 
the  authority  of  the  contracting  parties,  to 
wit,  plaintiffs  and  Watson,  to  make  a  valid 
agreement  between  themselves  as  to  the 
amount  of  this  indebtedness  which  should 
be  charged  against  this  land  security;  and 
their  last  agreement  on  this  subject  was  the 
$430  bond,  which  was  recorded.  The  court 
properly  found  that  this  Indebtedness  had 
been  paid.  Whether  the  remainder  of  the 
last  note  had  been  paid  Is  immaterial,  so  far 
as  the  rights  of  this  defendant  are  concern- 
ed. The  indebtedness  for  which  the  land  was 
held  as  security  having  been  paid,  the  plain- 
tiffs became,  as  a  matter  of  right,  entitled  to 
have  the  mortgage  released,  and  where  the 
mortgage  is  in  the  form  of  an  absolute  deed 
the  proper  form  of  a  release  Is  by  convey- 
ance. Adair  v.  Adair  (Or.)  29  Pac.  193;  Mil- 
ler V.  Thayer,  74  Cal.  351,  16  Pac.  187;  Beach 
▼.  Cooke,  28  N.  Y.  508,  86  Am.  Dec.  260. 

2.  It  is  claimed  that  the  plaintiffs  are  not 
in  this  action  entitled  to  a  decree  awarding 
them  i>ossession  of  the  property;  that  such 
decree  could  only  be  granted  in  an  inde- 
pendent suit  for  possession.  Proceedings  to 
redeem  are  everywhere  recognized  as  equita- 
ble ones  (17  Enc.  Pi.  &  Pr.  947),  and,  while 
equity  will  not  pass  upon  purely  legal  ques- 
tions, or  determine  the  right  of  possession 
when  these  matters  are  the  principal  ques- 
tions involved,  yet  where  the  possession  nec- 
essarily follows  as  of  course  and  of  right 
from  the  purely  equitable  questions  properly 
presented  and  decided,  the  party  will  not  be 
required  to  institute  another  suit  in  another 
forum,  but  will  be  given  complete  relief  by 
the  chancery  court.  As  stated  by  Ix)rd  Not- 
tingham in  Parker  v.  Dee,  2  Ch.  Cas.  200: 
"Where  this  court  can  determine  the  matter. 
It  shall  not  be  a  handmaid  to  other  courts, 
nor  beget  a  suit  to  be  ended  elsewhere."  In 
Ober  V.  Gallagher,  93  U.  S.  199,  23  L.  Ed. 
829,  the  court  says:  "Having  obtained  right- 
ful Jurisdiction  of  the  parties  and  the  sub- 
ject-matter of  the  action  for  one  purpose,  the 
court  will  make  Its  Jurisdiction  effectual  for 
complete  relief."  "When  a  court  of  equity 
acquires  jurisdiction  of  a  suit  for  the  pur- 
pose of  determining  whether  or  not  a  convey- 
ance Is  In  fact  a  mortgage,  it  will  retain  Its 
Jnrisdirtion  for  the  purpose  of  adjusting  all 
differences  between  the  parties  growing  out 
of  the  transaction."  Lane  v.  Beitz,  90  III. 
App,  342;  Posten  v.  Miller,  60  Wis.  494,  19 
N.  W.  540;  Prickett  v.  Muck  (Wis.)  42  \. 
W.  250;    Oefrish  V.  Black,  109  Mass.  474. 


See,  also,  McConnell,  Adm'r,  et  al.  t.  Com- 
bination M.  &  M.  Co.  et  al.  (decided  by  this 
court  on  the  12th  day  of  April,  1904)  76  Paa 
194.  In  this  case  the  only  right  to  the  pos- 
session which  the  defendant  claims  is  under 
and  by  virtue  of  his  conveyance  from  the  as- 
signee of  Watson,  and  it  has  been  found  that 
the  conveyance  which  Watson  held,  though  a 
deed  absolute  on  its  face,  was  in  fact  a  mort- 
gage. The  defendant  had  succeeded  to  the 
rights  of  Watson  in  the  property  (Posten  v. 
Miller,  supra),  and  as  the  plalntitfs,  under  the 
showing  here  made,  would  have  been  entitled 
to  a  conveyance  from  Watson,  they  are  enti- 
tled to  the  same  thing  from  the  assignee  of 
Watson,  the  defendant  In  this  action,  who 
took  the  property  with  full  knowledge  of  the 
equities  of  plaintiffs.  The  allegations  of  the 
complaint  are  somewhat  incomplete  as  to 
the  character  of  conveyance  from  Priest  to 
the  defendant,  but  the  defendant  supplies 
this  deficiency  by  alleging  specifically  the 
character  of  this  conveyance,  to  wit,  a  war- 
ranty deed.  Lynch  v.  Bechtel,  19  Mont.  548, 
48  Pac.  1112;  Crowder  v.  McDonnell,  21 
Mont.  373,  54  Pac.  43. 

3.  It  is  also  contended  that  the  action  is 
barred  by  the  statutes  of  limitation;  but  this 
question  was  not  raised  by  the  pleadings,  as 
required  by  section  558  of  the  Code  of  Civil 
Procedure.  Furthermore,  it  was  held  in  Burt 
V.  Cook  Sheep  Co.,  10  Mont.  571,  27  Pac.  399, 
that  section  518,  Code  Civ.  Proc,  cited  by 
appellant,  does  not  apply  to  actions  concern- 
ing real  estate. 

4.  It  Is  further  contended  that  plaintiffs 
have  been  guilty  of  laches  In  bringing  this 
action.  It  is  apparent  from  this  record  that 
neither  the  defendant  nor  its  predecessor  in 
interest  ever  instituted  any  proceeding  for 
the  foreclosure  of  this  mortgage  on  this  land, 
and  a  party  having  an  interest  in  property 
subject  to  a  lien  has  a  right  to  redeem  from 
the  lien  at  any  time  after  the  claim  is  due 
and  before  his  riglit  of  redemption  Is  foreclos- 
ed. Section  3780,  Civ.  Code.  No  claim  of 
adverse  possession  could  be  sustained  under 
tlie  facts  appearing  In  this  record. 

5.  It  is  further  contended  that  the  court 
should  have  made  a  finding  as  to  whether 
the  entire  indebtedness  had  been  paid.  It 
appears,  however,  that  no  request  was  made 
for  such  finding,  and  the  same  cannot  be 
complained  of  now.  Sections  1114,  1115, 
Code  Civ.  Proc;  Yellowstone  Nat.  Bank  v. 
Gagnon,  25  Mont.  2G8.  Furthermore,  such  a 
finding  would  be  Immaterial. 

6.  It  is  also  claimed  by  appellant  that  the 
court  erred  In  admitting  testimony  as  to  an 
agreement  between  respondents  and  Watson 
respecting  the  application  of  the  first  moneys 
paid  on  this  indebtedness.  The  several  writ- 
ten Instruments  relating  to  the  same  Indebt- 
edness not  providing  for  the  order  of  pay- 
ment nor  making  any  reference  thereto,  pa- 
rol evidence  was  competent  to  show  what,  if 
any,  application  of  the  proceeds  of  the  per- 
sonal property  was  agreed  upon.     Section 
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2006,  Cl7.  Code;  Olarke  ▼.  Scott,  45  Oal.  86; 
Epplnger  t.  Kendrick  (Cal.)  46  Pac  613; 
Ben},  on  Sales  (4th  Am.  Ed.)  i  1106  et  mq., 
and  note. 

7.  It  la  further  claimed  by  appellant  that 
plaintiffs  had  executed  divers  and  sundry 
chattel  mortgages  on  300,000  pounds  of  grain, 
which  plaintiffs  claim  was  seized  and  appro- 
priated by  Watson.  This  may  all  be  true, 
but  there  Is  no  evidence  that  this  other  in- 
debtedness -was  paid  from  the  grain  seized 
by  Watson. 

8.  We  cannot  agree  with  appellant's  con- 
tention that  the  court  departed  from  the  the- 
ory of  the  complaint,  and  awarded  specific 
performance  of  the  bond.  If  the  bond  were 
a  separate  transaction,  there  might  be  force 
In  this  contention;  but  the  bond,  the  note^ 
and  the  chattel  mortgage  are  separate  parts 
of  one  transaction.  The  bond  is  the  written 
agreement  between  the  parties  as  to  the 
amount  of  the  Indebtedness  which  should  be 
charged  against  the  real  estate. 

9.  The  finding  of  the  court  is  open  to  the 
construction  that  the  deed  from  the  Bel- 
grade Mercantile  Company  to  Watson  was 
executed  December  16,  1893.  Under  the 
facts  admitted  this  deed  was  executed  "on  or 
about  April  19,  1893."  This  error,  however. 
Is  not  prejudicial  to  defendant 

We  have  found  no  reversible  error  in  the 
case,  and  recommend  that  the  judgment  and 
order  be  affirmed. 

CLATBEBG,  a  G,  and  CALLAWAY,  O, 
concur. 

FEB  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 

HOLLOW  AY,  J.,  being  disqualified,  takes 
no  part  in  this  decision. 


(27  Utah.  428) 

KLBNK  T.  OBEGON  SHOBT  LINE  B.  OO. 
(Supreme  Court  of  Utah.     April  9,  1904.) 

FUSHIRO   TBBSFASSEB    FROM   TRAIN— HBQLI- 

OBNCK— INSTBUCTION— APFBAIr— 

KXCEFTIONS. 

1.  Evidence  that  defendant's  brakeman  pushed 
plaintiff  from  the  steps  of  the  train,  on  which  be 
was  a  trespasser,  while  It  was  going  at  a  speed 
of  from  12  to  20  miles  an  hour,  showing  unnec- 
essary acts,  which  would  not  have  been  per- 
formed by  a  reasonable  and  prudent  person,  an 
instruction  defining  "regligence"  Is  pertinent. 

2.  The  sufficiency  of  the  evidence  to  justify 
the  verdict  cannot  be  considered  on  appeal,  the 
bill  of  exceptions  not  showing  any  exception  on 
the  ground  of  such  Insufficiency. 

3.  In  exiielling  a  trespasser,  the  carrier, 
through  his  servants.  Is  bound  to  exercise  rea- 
BOBable  care  to  avoid  unnecessary  injury  to  the 
person  expelled;  and,  for  an  injury  which  aris- 
es from  failure  to  use  this  care,  the  carrier  will 
be  liable  in  damages. 

Appeal  from  District  Court,  Box  Elder 
County;  O.  H.  Hart,  Judge. 

Action  by  Charles  A.  Klenk,  Jr.,  against 
the  Oregon  Short  Ldne  Ballroad  Company. 


Judgment  for  plaintiff.    Defendant  appeals. 
Affirmed. 

P.  Ifc  Williams  and  Geo.  H.  Smith,  for  ap- 
pellant J.  D.  Call  and  L.  B.  Bogers,  foe 
respondent 

BASKIN,  O.  J.  It  la  alleged  In  the  com- 
plaint that  a  brakeman  of  the  defendant 
while  acting  within  the  scope  of  his  anthocl- 
ty,  laid  hold  of,  and  negligently,  carelessly, 
forcibly,  and  intentionally  ejected,  and  threw 
with  great  force,  the  plaintiff  from  a  train 
of  the  defendant  while  it  was  nmnlng  at  a 
high  rate  of  speed,  and  that  by  reason  there- 
of plaintiff  was  Injured.  The  answer  denies 
the  alleged  negligence.  The  jury  returned  a 
verdict  for  the  plaintiff,  and  judgment  was 
entered  In  accordance  therewith.  The  appeal 
Is  from  the  judgment 

It  appears  from  the  evidence  that  plalntUT, 
on  the  day  of  his  injury,  for  the  purpose  of 
beating  his  way  from  Deweyville  to  Brigham 
City  on  a  passenger  train  of  the  defendant 
as  the  train  was  moving  away  from  the 
Deweyville  station,  got  upon  the  second  srt»p 
of  the  platform  of  the  rear  car.  The  plaintlS 
testified  as  follows:  "I  was  standing  on  the 
east  side  of  the  platform  on  the  rear  coach. 
The  brakeman  came  out  while  I  was  stand- 
ing there  and  asked  me  where  I  was  going. 
I  said,  rro  Brigham  City,'  and  he  said, 
'Have  you  a  ticket?'  I  said,  'No.'  He  aald. 
'You  have  to  get  off.'  I  said,  'All  right,  atop 
the  train.'  He  said.  They  are  going  to  slack 
up  at  slow  orders.'  He  went  back  Into  the 
car.  Instead  of  the  train  slacking  vp,  abe 
went  much  faster,  and  then  he  came  out 
again  and  said,  'I  told  yon  to  get  off.'  And 
wltb  that  be  shoved  me  off.  I  was  standing 
on  the  second  step.  There  are  three  st^s 
there.  I  was  looking  towards  the  east  and 
when  he  was  talking  to  me  I  turned  halfway 
around,  and  with  that  he  pushed  me  over, 
and  I  let  go  with  my  left  band.  •  •  • 
This  was  about  a  mile  and  a  Quartor  aontb 
of  Deweyville  Station.  The  train  was  going 
fast  at  the  time  I  was  pushed  off."  Ames, 
the  brakeman,  testified:  "I  asked  him  [the 
plaintiff]  if  he  had  a  ticket  or  money,  and  he 
said  'No.'  I  then  said,  'You  will  have  to  get 
off  at  the  mlleboard  where  we  slow  down.' 
I  stood  at  the  side  door,  and  he  went  out 
against  the  vestibule  door.  I  went  over  on 
the  west  side  to  look  ahead,  and  I  just  turn- 
ed my  head  back,  and  saw  him  get  off  feet 
first  He  held  on— ran  probably  six  or  eight 
feet  I  did  not  push  him.  I  wasn't  within 
four  feet  of  him.  I  did  not  touch  him  at  all." 
He  also  testified  that  at  the  time  the  plaintiff 
left  the  train  it  was  running  12  or  15  miles 
an  hour.  The  witness  Loveland  testified 
that,  In  his  judgment  the  train  was  running 
20  miles  an  hour.  His  further  testimony 
tended  to  corroborate  the  statement  of  the 
brakeman  that  he  did  not  push  the  plaintiff 
from  the  train. 

The  thbrd  Instruction  given  is  as  follows; 
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"Npsllgenee  Is  the  failure  to  do  what  a  rea- 
sonable aud  prudent  person  would  ordinarily 
have  done  under  the  circunistances  of  the 
situation,  or  doing  what  such  a  person,  under 
the  existing  elreuiustances,  would  not  have 
(lone.  The  duty  Is  dictated  aud  measured  by 
the  exigencies  of  the  occasion.  The  burden 
of  proving  negligence  Is  upon  the  party  al- 
leging It."  The  court,  In  other  Instructions, 
In  explicit  terms,  charged  the  jury  that  a 
trespasser  uiwn  a  railroad  train,  attempting 
to  obtain  a  free  ride  without  the  consent  of 
the  carrier,  cannot  recover  for  an  Injury  re- 
ceived as  the  result  of  mere  ordinary  negll- 
jience;  that,  as  a  matter  of  law,  the  plain- 
tiff In  this  case  was  a  trespasser,  and  tliei*e- 
fore  the  only  duty  that  the  railroad  owed  to 
bim  was  not  to  willfully  or  Intentionally  or 
wantonly  injure  him,  "and,  before  you  can 
find  a  verdict  for  the  plaintiff,  you  must  find 
that  he  was  willfully,  wantonly,  or  intention-  j 
ally  injured  by  the  brakemau,  acting  at  the  f 
time  for  the  company,  and  within  the  scope 
of  his  authority";  that  "the  term  'willfully,' 
when  applied  to  the  Intent  with  which  an  act 
Is  done.  Implies  simply  a  puri'ose  or  willing- 
ness to  commit  the  act  referred  to.  It  does 
not  require  any  Intent  to  violate  law  or  In- 
jure another."  The  third  Instruction  was  the 
only  one  excepted  to  by  the  defendant,  and 
the  ground  of  that  exception  is  that  "It  was 
not  applicable  to  any  issue  in  the  case,  was 
not  supported  by  the  testimony,  and  that  the 
question  of  mere  negligence  was  not  in- 
volvetl."  The  definition  of  "negligence"  In 
that  Instruction  Is  literally  the  same  as  that 
given  by  the  Supreme  Ctourt  of  the  United 
States  In  the  case  of  Railroad  Co.  v.  Jones, 
U5  U.  S.  4:JS>-441,  24  L.  M.  506,  and  is.  In 
substance,  the  same  as  that  generally  given 
■.n  the  decisions  of  the  courts,  the  law  dic- 
tionaries and  text-books.  l*>om  the  forego- 
ing definition,  which  is  a  correct  one.  It  is 
apiMirent  that  negligence.  In  a  legal  sense,  is 
either  attirmatlve  or  negative  In  character,  ac- 
cording to  the  particular  circumstances  of 
eijcli  case.  The  iwsitlve  and  intentional 
act  of  pushing  the  plaintiff  irom  the  train 
while  running  at  great  speed,  as  alleged  In 
.he  complaint,  and  as  the  Jury  must  have, 
under  the  instructions  of  the  court,  found, 
.vas  something  which  a  reasonable  and  pru- 
dent person,  under  the  circumstances,  would 
not  have  done.  V\'hile  It  Is  true  that  the 
defendant  did  not  owe  to  the  plaintiff,  as  he 
was  a  trespasser,  any  affirmative  duties, 
and  iiad  the  right  to  put  him  off  the  trahi, 
and  use  force  for  that  purpose,  had  it  been 
lecessary,  yet  it  Is  also  true  that  the  de- 
.'endant.  in  exercising  that  right,  owed  to  the 
plaintiff  a  civil  duty,  viz.,  to  refrain  from  us- 
ing any  unnecessary  means  calculated  to  in- 
ure the  plaintiff.  Therefore  the  expulsion 
of  the  plaintiff  in  the  manner  alleged  in  the 
'H>mplaint  was  such  negligence  as,  under 
lie  well-settled  law  upon  the  subject  con- 
stituted a  cause  of  action  for  the  injuries  re- 
sulting therefrom,  notwithstanding  the  fact 


that  the  plaintiff  was  a  trespasser.  A  tres- 
passer Is  not  required  to  allege  or  prove  that 
the  injury  complained  of  was  either  willfully, 
wantonly,  or  intentionally  Inflicted,  except 
when  he  seeks  to  recover  exemplaiy  dam- 
ages. When  he  does  not,  he  may  recover  for 
his  Injury  upon  alleging  and  proving  that  it 
was  caused  by  the  use  of  such  unnecessary 
and  dangerous  means  as  a  reasonable  and 
prudent  person,  under  the  circumstances, 
would  not  have  employed. 

In  3  Thomi)son,  Comm.  on  the  Law  of  Neg., 
I  3253,  It  is  aptly  stated  that,  "Although  the 
carrier  may  have  the  lawful  right  to  expel 
the  passenger  or  trespasser  at  the  particular 
time  and  place,  yet  if,  in  effecting  the  ex- 
pulsion, his  servants  use  more  force  than  Is 
reasonably  necessary,  the  carrier  will  be 
liable  In  damages,  not  for  the  expulsion,  but 
for  the  use  of  the  excessive  force.  The  true 
rule  on  this  subject  is  that,  in  making  an  ex- 
pulsion of  a  person  not  entitled  to  ride  on  the 
vehicle,  the  carrier,  through  his  servants,  is 
bound  to  exercise  ordinary  or  reasonable 
care,  to  the  end  of  avoiding  unnecessary  In- 
jury to  the  person  expelled,  and  that  for  an 
injury  which  arises  from  a  failure  to  uiife 
this  measure  of  care  the  carrier  will  be  lia- 
ble in  damages.  This  follows  from  a  prin- 
ciple already  considered,  which  is  that,  even 
in  the  case  of  a  trespasser  upon  the  vehicle 
of  the  carrier,  he  will  be  liable  for  the  fail- 
ure to  exercise  ordinary  care  In  a  matter 
special  to  such  trespasser."  This  text  is 
supported  by  numerous  cases,  amoug  which 
are  Rudy  v.  aallway  Co.,  8  Utah,  105-170, 
30  Pac.  366;  Brown  v.  C,  R.  I.  &  P.  Ry.  Co., 
51  Iowa,  235, 1  N.  W.  487;  Rowell  v.  Railroad 
Co.,  68  N.  H.  358,  44  Atl.  488;  Amato  v.  Sixth 
Ave.  <iy.  Co.  (Com.  PI.)  29  N.  Y.  Supp.  51r 
Coleman  v.  N.  Y.,  etc.,  Ry.  Co.,  106  Mass 
160;  Haman  v.  Omaha  Horse  Ry.  Co.,  33 
Xeb.  74,  52  N.  W.  830;  West  Jersey  Seashore 
Ry.  Co.  V.  Welsh.  62  N.  J.  Law,  655.  42  Atl. 
736,  72  Am.  St.  Rep.  659.  In  the  case  of  Rudy 
V.  Railway  Company,  8  Utah,  170,  171,  30 
Pac.  3«56,  368,  after  quoting  the  following 
from  the  opinion  in  Brown  v.  Railway  Co., 
51  Iowa,  235,  1  X.  W.  487:  "In  exercising 
the  right  of  ejection,  reasonable  and  ordina- 
ry care  should  be  employed.  The  rules  of 
law,  as  well  as  the  dictates  of  humanity,  re- 
quire that  the  ejection  shall  occur  at  such 
place  and  be  conducted  in  such  a  manner  as 
not  unreasonably  to  expose  the  party  to  dan- 
ger"—the  court  said:  "We  think  these  ob- 
servations are  eminently  just  and  correct  in 
any  case  where  there  is  not  shown  to  be  a 
statute  re<)»rirlng  that  passengers  can  lie 
ejected  only  at  a  regular  station  or  stopping 
place."  In  the  opinion  in  Rowell  v.  Railway 
Co..  68  N.  H.  3.50,  44  Atl.  488,  it  is  said:  "If 
the  plaintiff,  when  the  conductor  attempted 
to  eject  him  from  Ihe  freight  car,  was  there 
"vlthout  right,  and  was  a  jrespasser,  yet  he 
had  a  right  to  have  the  case  submitted  to  a 
jurj-,  if  there  was  any  evidence  from  which 
it  was  competent  for  them  to  find  that  the 
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act  of  the  defendant's  servant  In  ejecting  or 
attempting  to  eject  the  plaintiff  from  the 
car  was  within  the  scope  of  the  servant's  em- 
ployment, and  that  he  ejected  or  attempted 
to  eject  the  plaintiff  without  giving  him  suf- 
ficient opportunity  to  leave  the  car,  or  If,  in  so 
doing,  more  force  was  used  than  was  necessa- 
ry. The  master  Is  responsible  for  the  acts 
of  the  servant  while  engaged  in  his  master's 
worlc,  which  are  done  as  a  means  and  for 
the  purpose  of  performing  that  work;  and 
this  is  BO  whether  the  wrong  is  done  by  the 
servant's  performing  his  master's  business 
In  a  negligent  manner,  or  by  a  wanton  or 
reckless  purpose  to  accomplish  It  In  an  un- 
lawful manner."  In  Amato  v.  Sixth  Ave.  Ry. 
Co.  (Com.  PI.)  29  N.  T.  Supp.  52,  it  is  said: 
"We  assume  that  in  boarding  the  defendant's 
car,  not  intending  to  become  a  passenger,  the 
plaintiff,  for  the  time  being,  was  a  tres- 
passer. That  fact,  however,  did  not  law- 
fully expose  him  to  ejectment  by  unusual 
means  or  excessive  force,  nor  license  the  de- 
fendant or  its  servants  unnecessarily  to  In- 
flict upon  him  bodily  injury.  Fllklns  r.  Peo- 
ple, 69  N.  T.  101  125  Am.  Rep.  143];  Klft  T. 
Youmans,  86  N.  Y.  824  [40  Am.  Rep.  543]; 
I.iOomls  V.  Terry,  17  Wend.  496  [31  Am.  Dec. 
306].  And  whether  or  not  the  force  used 
was  excessive,  or  the  means  resorted  to  for 
the  plaintiff's  expulsion  were  unusually  dan- 
gerous and  menacing  to  life  or  limb,  was,  In 
view  of  all  the  circumstances,  a  question  of 
fact  for  the  jury.  Cooley,  Torts  (2d  Ed.)  p. 
194  et  seq.  Defendant  may  lawfully  prevent 
access  by  a  trespasser  to  its  cars,  and,  if 
access  has  been  gained,  it  may  lawfully  ex- 
Tel  the  trespasser,  using  for  that  purpose  only 
necessary  force,  in  view  of  all  the  circum- 
stances, and  resorting  to  no  means  which  an- 
necessarily  menace  the  life  or  limb  of  the 
trespasser." 

As  the  acts  put  in  Issue  by  the  pleadings  In 
the  case  at  bar,  and  testified  to  by  the  plain- 
dff,  were  unnecessary,  and  such  as  would 
not  have  been  performed,  under  the  circum- 
stances disclosed,  by  a  reasonable  and  pru- 
dent person,  the  instruction  complained  of 
was  pertinent  to  the  material  Issue  in  the 
case,  and  an  ample  basis  for  It  was  furnished 
by  the  evidence.  The  Instructions,  taken  to- 
gether, were  much  more  favorable  to  the  de- 
fendant than  was  warranted  In  the  case,  and 
the  defendant  has  no  grounds  of  complaint  in 
respect  to  them,  or  either  of  them. 

The  appellant  also  contends  "that  the  evi- 
dence was  InsufiScient  to  justify  the  verdict 
and  decision."  It  does  not  appear  from  the 
bill  of  exceptions  that  any  exception  what- 
ever upon  the  ground  of  the  insufflclency  of 
the  evidence  to  justify  the  verdict  was  taken 
by  the  defendant.  This  being  so,  the  ques- 
tion cannot  be  Tonsldered  on  appeal. 

It  is  ordered  that  the  judgment  be  afllrmed 
with  costs. 

Mccarty,  J.,  concurs.  BARTCH,  J.,  con- 
curs in  result. 


JOHNSON  v.  PARK  CITY. 
(Supreme  Court  of  Utah.     April  6,  1904.) 

JUBORS — CHALLENOB     FOB     CAUSE— OPINIONS- 
DEFECTIVE  SIDEWALK— NOTICE  TO  CITT. 

1.  That  a  juror  has  an  erroneous  idea  of  the 
law  governing  a  case  does  not  make  him  sub- 

J'ect  to  challenge  for  cause,  under  Rev.  St.  1808, 
3144,  for  a  state  of  mind  that  will  prevent  his 
acting  without  prejudice  to  the  rights  of  a  par- 
ty ;  no  disposition  being  shown  by  him  to  be 
Sovemed  by  his  own  ideas,  rather  than  by  the 
eclarations  of  the  court  as  to  what  the  law  is. 

2.  Challenge  is  properly  sustained  to  a  juror 
in  an  action  for  injury  from  a  defective  side- 
walk ;  he  having  admitted  he  had  an  opinioD 
as  to  the  condition  of  the  walk,  acquired  by  bis 
observations  and  general  knowledge  of  the  walk. 

3.  The  question  of  notice  to  a  city  of  a  de- 
fect in  a  sidewalk  is  for  the  jury ;  there  being 
evidence  that  the  walk  was  old,  and  the  lumber  in 
it  old  and  decayed ;   that  a  stringer  to  which  the 

Blanks  were  nailed  was  rotten ;   that  some  of  the 
aards  were  loose  from  four  to  ten  days  before 
the  accident;    that  city  officials,  several  times, 

Ct  before  the  accident,  nailed  down  loose 
rds ;  and  that  some  time  before  the  accident 
the  city  reconstructed  portions  of  the  walk  by 
putting  in  new  planks. 

Appeal  from  District  Court,  Summit  Coun- 
ty;   C.  W.  Morse,  Judge. 

Action  by  Kate  Johnson  agaiust  Park  City. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

OChis  is  an  action  for  damages  for  personal 
injuries  alleged  to  have  been  sustained  by 
plaintiff  by  reason  of  falling  upon  the  side- 
walk of  Park  City.  It  is  alleged  in  the  com- 
plaint that  the  city  negligently  allowed  the 
sidewalk  in  question  to  become  dangerous 
and  unsafe  by  negligently  and  carelessly  suf- 
fering and  permitting  the  boards  and  struc- 
tures of  the  sidewalk  to  be  loose,  decayed, 
defective,  and  insufficiently,  Insecurely  and 
Improperly  fastened;  that  on  the  16th  day  of 
May,  1900,  while  plaintiff  was  walking  and 
traveling  along  and  upon  said  sidewalk,  and 
not  knowing  of  its  dangerous  and  defective 
condition,  and  while  using  ordinary  care  for 
her  own  safety,  she  was,  because  of  said 
defective  and  dangerous  condition  of  said 
sidewalk,  thrown  with  great  force  and  vio- 
lence upon  said  walk  and  upon  the  ground, 
whereby  the  ankle  of  her  limb  was  broken, 
and  she  sustained  thereby  permanent  and 
lasting  Injuries,  and  suffered  great  pain, 
to  her  damage  In  the  sum  of  $10,000.  The 
defendant  ans^^ered,  denying  the  material  al- 
legations of  the  complaint  relied  upon  for  a 
recovery,  and  alleged  contributory  negligence 
on  the  part  of  plaintiff. 

The  record  discloses  about  the  following 
state  of  facts:  The  accident  for  which  plain- 
tiff claims  damages  occurred  May  16,  1900, 
on  the  sidewalk  of  a  street  in  Park  City 
known  as  "Park  Avenue."  The  walk  In 
question  was  about  five  feet  In  width,  and 
made  of  lumber.  On  the  day  of  the  accident, 
plaintiff.  In  company  with  two  other  ladies, 
was  walking  along  the  sidewalk,  returning 
from  a  social  call  made  by  them.  One  of 
the   ladies  was  a  little  In  advance  of  the 
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others,  wheeling  a  baby  carriage,  and,  as  tbe 
carriage  passed  over  a  loose  board  in  tbe 
walk,  the  board  tilted  and  flew  up,  and 
tripped  plaintiff,  and  she  fell  upon  the  side- 
walk; the  fall  breaking  and  fracturing  her 
ankle,  which  Injuries  proved  to  be  permanent. 
At  the  time  of  the  accident,  plaintiff  and 
those  with  her  were  walking  along  slowly, 
and  In  the  usual  and  ordinary  manber.  She 
had  no  notice  or  warning  that  the  board  was 
loose  and  the  walk  out  of  repair.  Park  ave- 
nue Is  quite  thickly  settled,  and  tbe  walk 
referred  to  extensively  used.  This  street  Is 
the  main  thoroughfare  from  the  business  part 
of  the  town  to  the  railroad  depot,  and  the 
people  of  Park  City,  when  walking  to  and 
from  the  depot,  usually  pass  along  and  over 
this  sidewalk.  Some  of  plaintiff's  witnesses 
testified  that  the  boards  in  this  walk  were 
old,  split,  and  decayed.  One  witness  testified 
that  one  of  the  stringers  on  which  the  boards 
were  supposed  to  be  fastened  was  rotten. 
Several  of  the  witnesses  testified  that  they 
had  seen  loose  boards  in  the  walk  at  and  near 
the  place  of  the  accident  from  four  to  ten  days 
before  it  occurred.  The  evidence  introduced 
by  defendant,  while  It  showed  the  walk  to  be 
an  old  one,  tended  also  to  show  that  at  the 
time  of  the  accident,  with  the  exception  of  the 
one  loose  board,  it  was  In  good  condition, 
and  that  the  lumber  of  which  it  was  compo.sed 
was  not  rotten  or  decayed.  Several  of  the 
dty  officials,  who  were  called  as  witnesses, 
testified  that  this  walk  was  frequently  in- 
spected by  one  of  the  city  otflcers,  and,  when 
a  board  was  discovered  to  be  loose,  It  was 
lmme<liately  nailed  down  and  tightened.  One 
of  the  witnesses  testified  that,  on  the  Sunday 
next  preceding  the  day  of  the  accident,  he 
found  three  loose  boards  In  tbe  walk  In  tbe 
vicinity  of  where  plaintiff  was  injured,  and 
nailed  them  down.  James  Rasband,  a  wit- 
ness for  the  defendant,  testified  that  he  lived 
on  this  same  street  one  block  below  where 
the  accident  occurred,  and  passed  over  the 
walk  from  four  to  six  times  a  day,  and  had 
seen  loose  boards  in  the  walk,  but  could 
not  say  Just  when;  that  they  would  not  re- 
main loose  long  before  they  were  tightened. 
Did  not  see  any  on  the  day  of  the  accident, 
but  "had  seen  loose  boards  In  the  vicinity 
of  the  accident,  *  •  •  and  quite  a  piece 
below  there.  •  •  *  Planks  wouldn't  re- 
main loose  long,  but  were  nailed  down  short- 
ly after."  M.  F.  Harris  was  called  as  a  Ju- 
ror, and  examined  as  to  his  qualifications  by 
counsel  for  appellant,  and,  in  the  course  of 
tbe  examination,  stated  that  he  had  no  preju- 
dice against  municipal  corixjratlons;  that  he 
would  not  require  a  different  measure  or 
quantity  of  proof  where  a  city  Is  a  party 
than  be  would  In  a  case  between  Individuals; 
tbat  be  understood  the  city  is  only  required 
to  exercise  ordinary  care,  and  that  it  Is  not 
an  insnrer;  that  he  was  aware  of  the  prin- 
ciple of  law,  and  would  be  guided  by  it,  that 
a  person  Is  bound  to  use  ordinary  care  for  his 
own  safety  under  all  circumstances;  and  that 


be  would  be  guided  by  the  law  and  the  evi- 
dence. Then  followed  an  extended  examina- 
tion of  the  juror,  and  numerous  questions 
were  asked  him  which  Involved  principles  of 
law  as  well  as  questions  of  fact,  which  It  Is 
not  necessary  to  produce;  and,  after  a  brief 
statement  respecting  the  law  of  negligence, 
the  following  question  was  propounded:  "Now, 
Mr.  Harris,  bearing  that  In  mind  as  the  law, 
would  you  still  grant  a  verdict  from  the  fact 
that  a  board  was  found  loose  from  which  an 
Injury  resulted,  regardless  of  the  question 
liow  long  It  had  been  loose?  A.  I  think  I 
would."  Defendant  then  challenged  the  ju- 
ror for  cause.  On  examination  by  plaintiff, 
the  juror  answered  that  he  "would  accept  as 
the  law  In  the  case  whatever  the  court  char- 
ged to  be  the  law";  and  again  that,  "so  far 
as  the  law  is  concerned,  in  reference  to  all 
questions  In  the  case— the  question  of  notice 
to  the  city  as  well  as  other  questions— he 
would  follow  the  Instructions  of  the  comt" 
The  challenge  was  denied,  to  which  ruling 
the  defendant  excepted.  Defendant  then 
challenged  the  juror  peremptorily,  and  he  was 
excused.  E.  E.  Lilian  was  examined  as  to 
his  qualifications  to  sit  as  a  juror  in  the 
case,  and  he  answered  that  he  had  resided  In 
Park  City  for  1.3  years,  and  was  familiar 
with  the  sidewalk  In  question;  that  at  the 
time  of  the  accident  the  walk  was  passable; 
that  he  walked  over  It,  and  It  didn't  bother 
hini;  tbat  he  never  noticed  It  In  particular. 
"Q.  Xow,  have  you  any  opinion  as  to  wheth- 
er the  sidewalk  was  In  reasonably  good  con- 
dition or  not?  A.  I  would  imagine  it  was. 
•  *  •  That  would  be  my  opinion."  And 
again  he  says:  "I  was  traveling  over  It  every 
day.  •  •  *  I  know  It  didn't  bother  me  to 
walk  up  and  down.  That  Is  about  all  I  would 
say  about  it.  Never  noticed  It  being  in  good 
or  bad  shape.  Q.  You  went  over  there  every 
day  for  how  long?  A.  Pretty  much  every 
day  of  my  life,  I  guess,  for  the  past  ten 
years."  Plaintiff  challenged  this  juror  for 
cause.  The  challenge  was  sustained,  and  the 
defendant  excepted.  The  Issues  were  tried 
by  a  jury,  who  returned  a  verdict  for  the 
plaintiff,  and  assessed  her  damages  at  $1,500. 
Defendant  appeals. 

Snyder  &  Wright,  for  appellant  Powers, 
Straup  &  Lippman,  for  respondent 

Mccarty,  .T.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

Appellant's  first  contention  is  that  the 
court  erred  in  overruling  the  challenge  made 
to  .Turor  Harris.  Tbe  challenge  was  based 
upon  section  3144,  Rev.  St.  1808,  which,  so 
far  as  material  here,  provides  that  a  chal- 
lenge for  cause  may  be  taken  on  tbe  ground 
"that  a  state  of  mind  exists  on  the  part  of 
the  juror  with  reference  to  the  case,  or  to 
either  party,  which  will  prevent  him  from 
acting  impartially  and  without  prejudice  to 
the  substantial  rights  of  tlie  party  chal- 
lenging."   It  does  not  appear  that  the  Juror 


Digitized  by 


Google 


218 


76  PACIFIC  REPORTER, 


(Utah 


entertained  any  bias  for  or  against  either 
party,  and  his  answers  plainly  indicate  that 
he  had  no  opinion  whatever  respecting  the 
merits  of  the  case.  In  fact.  It  is  not  claimed 
that  be  was  disqualified  from  sitting  in  the 
case  because  of  any  preconceived  opinion  he 
had  formed  respecting  any  feature  of  It. 
Counsel  for  appellant,  in  their  brief,  say: 
"Appellant  does  not  contend  for  an  Instant 
that  Mr.  Harris  would  not  have  tried  to  be 
fair."  But  they  contend  that  his  Idea  of  the 
law  of  negligence,  as  indicated  by  his  answer 
to  the  hypothetical  question  propounded  to 
lilm  as  to  what  he  might  do  under  a  given 
state  of  facts,  disqualified  him  from  serving 
as  a  juror  in  the  case.  The  fact  that  a  Juror 
may  entertain  an  erroneous  idea  or  have  a 
false  impression  respecting  the  principles  of 
law  that  govern  in  a  particular  case  does 
not  necessarily  disqualify  him  from  sitting 
In  the  case,  unless  he  has  shown  a  disposition 
to  be  governed  In  the  case  by  his  own  Ideas 
and  notions  as  to  what  the  law  Is,  instead  of 
accepting  the  law  as  declared  by  the  court; 
otherwise  but  few  men  would  be  found  quali- 
fied to  serve  as  Jurors  In  any  kind  of  case. 
The  case  of  Lombardl  v.  Street  Cable  R.  R. 
Co.  (Cal.)  57  Pac.  67,  cited  and  relied  upon  by 
appellant,  Is  not  In  point  In  that  case  the 
Juror  answered  that  he  was  well  acquainted 
with  the  plaintiff,  and  his  family,  personally 
and  In  a  business  way,  and  repeatedly  stated 
during  his  examination  tliat,  if  there  should 
be  any  doubt  as  to  plaintiff's  right  to  recover, 
lie  would  give  him  the  benefit  of  the  doubt, 
and,  in  case  of  a  difference  of  opinion  among 
the  Jurors  as  to  the  amount  of  the  verdict, 
"he  would  go  to  the  biggest  verdict."  He 
also  stated  that  he  felt  his  intimacy  with  the 
jilaintifT  would  Interfere  with  a  proper  dis- 
charge  of  his  duties  as  a  Juror.  It  will  there- 
fore be  observed  In  that  case  It  was  clearly 
shown  that  a  state  of  mind  existed  on  the 
part  of  the  Juror  that  would  In  all  probability 
liave  prevented  him  from  acting  with  impar- 
tiality in  the  case,  whereas  in  this  case  no 
such  state  of  mind  is  shown  to  have  existed 
on  the  part  of  .Juror  Harris;  but,  on  the  con- 
trary, the  record  afllrmatively  shows  that  he 
had  no  bias  or  prejudice  for  or  against  either 
party,  and  he  repeatedly  stated  that  he 
would  accept  and  be  governe<l  by  the  law  as 
declared  by  the  court.  Xor  did  he  at  any 
time  during  the  entire  examination  show  any 
tlesire  or  inclination  to  follow  or  substitute 
his  own  ideas  of  the  law  for  the  law  as  an- 
nounced by  the  court.  Therefore  the  court 
did  not  err  In  overruling  the  challenge. 

Neither  did  the  court  err  in  sustaining  the 
challenge  to  Juror  Malln.  The  record  shows 
that  he  was  very  familiar  with  the  wallc  in 
question,  having  passed  over  It  daily  for  13 
years.  The  condition  of  the  wallc  was  one  of 
the  material  Issues  In  the  case,  and  he  having 
admitted  that  he  had  an  opinion  on  this 
point,  which  the  record  shows  lie  acquired 
from  his  observations  and  general  knowledge 


of  the  walk,  the  court  did  not  err  In  excludlnr: 
him  from  the  jury. 

Defendant  moved  for  a  continuance  of 
the  case  because  of  the  absence  of  one  of  its 
witnesses.  The  motion  was  based  upon  an 
affidavit  of  counsel  for  defendant,  and  in  the 
affidavit  the  facts  were  set  forth  which  de- 
fendant expected  to  prove  by  the  absen'.  wit- 
ness. These  facts,  which  were  copied  from 
an  affidavit  of  Taylor  Bales,  the  absent  wit- 
ness, and  set  up  in  the  affidavit  for  a  contin- 
uance, are  as  follows:  "I  [Taylor  Bales]  was 
in  Park  City,  Summit  county,  Utah,  during 
the  year  1901,  and  I  think  during  the  mouth 
of  August  or  September.  I  saw  Mrs.  Mary 
Johnson  coming  up  the  main  street  of  Park 
City  In  company  with  two  other  women,  and 
below  the  electric  light  plant  In  the  First 
Ward  of  Park  City.  I  saw  her  step  off  into 
the  ditch  and  fail.  The  two  women  who 
were  with  her  picked  her  up.  I  also  learned 
that  the  fall  broke  her  leg.  I  do  not  know 
the  names  of  the  two  women  who  were  with 
her.  Mrs.  Johnson  was  on  the  outside,  next 
to  the  ditch.  The  woman  In  the  center  push- 
ed a  baby  carriage."  Plaintiff,  In  order  to 
avoid  a  continuance,  admitted  that  the  wit- 
ness, if  present,  would  testify  as  set  forth 
In  tlie  affidavit  for  a  continuance;  reserving 
the  right  to  object  to  such  testimony  offered 
on  the  ground  of  its  incompetency,  immateri- 
ality, and  liTelevancy.  When  the  defendant 
offered  the  foregoing  testimony,  It  was  ob- 
jected to  by  plaintiff  on  the  ground  mention- 
ed, which  objection  was  sustained  by  the 
court.  This  ruling  appellant  assigns  as  error. 
By  an  examination  of  tlie  record,  it  will  be 
seen  that  the  testimony  thus  excluded  by  the 
court  referred  to  an  accident  that  hapi)ened 
on  Main  street  of  Park  City,  which  is  a  sep- 
arate and  distinct  street  from  Park  avenue, 
where  It  is  alleged  in  the  complaint,  and  the 
evidence  both  for  plaintiff  and  defendant 
shows,  the  accident  under  consideration  oc- 
curred. It  also  refers  to  a  Mrs.  Mary  John- 
son as  the  party  who  was  Injured,  and  not 
to  Kate  Johnson,  the  plaintiff  herein,  and  to 
an  accident  that  hapiieued  more  than  a  year 
subsequent  to  the  one  involved  in  this  action. 
Tlie  variance  between  this  evidence  and  the 
issues  made  by  the  pleadings  is  so  great  that 
It  was  not  admissible  for  any  purpose. 

Complaint  is  also  mntle  l)ecause  the  court 
refused  to  peremptorily  instruct  the  jury  to 
i"eturn  a  verdict  tor  the  defendant  "Ijecause 
no  notice  to  defendant  of  the  defect  in  the 
sidewalk  was  shown  prior  to  the  accident." 
Tiiere  Is  evidence  in  the  record  that  the  side- 
walk In  question  was  old,  and  that  the  lum- 
ber of  which  it  was  made  was  worn  and  de- 
cayed; that  one  of  the  stringers  to  which  the 
planks  on  the  walk  were  nailed  was  rotten; 
that  some  of  the  boards  were  loose  from  four 
to  ten  days  prior  to  the  accident,  and  that 
the  officers  of  the  city,  on  several  occasions, 
just  prior  to  the  ac<!ident,  nailed  down  boards 
in  the  walk  which  were  found  to  be  loose; 
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and  that  some  time  before  the  accident,  but 
just  how  long  does  not  appear,  appellant  re- 
constructetl  iwrtlons  of  the  sidewalk,  to  the 
extent  of  putting  in  new  planks.  Under  these 
circnmstances,  the  question  of  notice  to  the 
appellant  was  one  of  fact  for  the  Jury  to  de- 
termine. Scoville  V.  Salt  Lake  City,  11  Utah, 
m,  39  Pac.  481.  There  is  much  evidence  In 
the  record  which  tends  to  show  that  appel- 
lant used  due  diligence  to  keep  the  walk  in 
good  repair,  and  that  on  the  day  of  the  acci- 
dent, with  the  exception  of  the  one  loose 
board  which  caused  the  injury  complained'  of, 
the  walk  was  in  good  condition.  There  be- 
ing a  substantial  conflict  in  the  evidence  on 
this  point.  It  was  a  question  for  the  Jury. 

We  find  no  reversible  error  In  the  record. 
The  Judgment  is  therefore  affirmed,  with 
i-osts. 

BASKIX,  C.  J.,  and  BARTCH,  J.,  concur. 


SARTIN  T.  ORKGON  SHORT  LIXB  R.  CO. 
(Supreme  Court  of  Utah.     April  11,  1901.) 

M.\STER  AND  8EBVANT— INJURIES  TO  SERVANT— 

WHAT    LAW     U0VEBN8— NEOLIOENCB    OV 

FOBCUAN— FELLOW    SERVANTS. 

1.  The  rislit  to  recover  in  an  action  against  a 
mastpr  for  injuries  to  a  servant  is  to  be  governed 
bv  the  law  of  the  state  where  the  injury  occur- 
red. 

2.  Plaintiff  was  a  mcmlier  of  a  railroad  fence 
gang  which  was  furnished  with  two  hand  cars 
to  transport  themselves  and  material  from  the 
various  points  where  their  cars  were  switched 
to  the  points  where  they  were  working,  which 
<'ars  were  frequently  run  so  close  together  that 
the  workmen  could  talk  from  one  car  to  anoth- 
er. On  the  occasion  of  plaintiffs  injury,  he  was 
riding  on  the  front  car,  which  was  closely  fol- 
lowed by  the  other,  on  which  the  foreman  was 
riding.  Piaiutiif  was  thrown  from  the  car  by 
a  jar,  and  was  run  over  by  the  rear  car,  which 
<^r  was  being  run  in  violation  of  a  rule  of  the 
company  providing  that,  when  two  or  more 
band  cars  are  run  in  tlie  same  direction,  they 
Kbouid  keep  at  least  two  telegraph  poles  apart, 
which  rule  was  known  to  the  foreman.  The  law 
of  the  state  where  the  action  occurred  was  that 
all  persons  working  under  a  common  master, 
«iio  were  subject  to  a  common  control,  derived 
their  compensation  from  a  common  source,  and 
were  engaged  in  the  same  general  employment, 
to  accomplish  the  same  general  end,  were  fellow 
servants.  Held,  that  the  foreman  was  the  fel- 
low servant  of  plaintiff,  and  hence  plaintiff  could 
not  recover  for  his  ncgliience  in  permitting  the 
rear  car  to  be  run  in  violation  of  the  rule. 

Appeal  from  District  Court,  Weber  Coun- 
ty;   H.  n.  Rolapp,  Judge. 

Action  by  Oliver  S.  Sartin  against  the 
Oregon  Short  Line  Railroad  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.     Reversed. 

In  this  action  the  plaintiff  seeks  to  recov- 
er damages  for  personal  injuries  which  he 
received  while  in  the  employ  of  the  defend- 
ant railway  company.    It  appears  he  entered 

<:  1.  See  Master  and  Servant,  vol.  34,  Cent.  Dig.  { 

in. 

r  2.  S««  Stephani  ▼.  Southern  Pac.  Co.,  19  Utah, 
IK,  it  Fac.  31. 


the  employ  of  the  company  on  June  29,  1902, 
in  the  state  of  Idaho,  as  a  laborer  and  mem- 
ber of  a  "fence  gang,"  whose  duty  It  was 
to  repair  and  build  fences  along  the  com- 
pany's line  of  railway  in  that  state.  He 
remained  in  the  employ  of  the  company  as 
such  laborer  continuously  until  the  date  of 
his  injury,  September  2,  1002.  At  that  time 
the  outfit  cars  in  which  tlie  men.  Including 
the  foreman,  lived,  were  stationed  at  Belle- 
vue,  Idaho,  but  the  gang  was  then  working 
about  10  miles  below  that  place.  The  men, 
10  In  number,  including  the  foreman,  who 
worked  and  rode  with  them,  went  to  and 
from  their  place  of  work  in  2  hand  cars— 
5  on  each  car— propelled  by  themselves.  The 
cars  were  frequently  run  close  together— so 
close  that  the  parties  could  talk  bade  and 
forth  from  one  car  to  the  other.  The  men, 
including  the  plaintilf,  frequently  raced  with 
the  cars,  and,  on  the  morning  and  at  the 
time  when  the  accident  occurred,  the  cars, 
with  5  men  and  some  fencing  material  and 
tools  on  each  car,  were  running  very  fast 
—at  the  rate  of  10  to  15  miles  per  hour— 
the  plaintiff  being  on  the  front  car,  and  the 
foreman  on  the  one  in  the  rear.  The  fore- 
man supervised  the  work  of  the  fence  gang, 
worked  with  the  gang,  and  could  employ 
and  discharge  men.  He  testified  he  "fre- 
quently directed  the  crew  about  running 
band  cars,  and  always  forbade  them  run- 
ning close  together,"  and  that  he  "endeav- 
ored to  enforce  the  rule  of  not  running  hand 
cars  too  close  together."  The  rule  of  the 
company  on  this  subject  was:  "When  two 
or  more  hand  cars  or  push  cars  are  running 
in  the  same  direction,  keep  them  at  least 
two  telegraph  poles  apart."  But  the  fore- 
man had  not  seen  a  printed  rule.  On  the 
morning  of  the  injury  the  rear  car  had  been 
steadily  gaining  on  the  forward  one,  and 
several  times  was  close  to  it.  This  was  ob- 
served by  the  plaintiff  and  others  Just  be- 
fore tlie  accident.  Some  of  the  evidence 
was  to  the  effect  that  when  the  accident  oc- 
curred the  rear  car  ran  against  the  forward 
one,  so  that  the  Jar  caused  the  plaintiff  to 
lose  his  balance  and  fall  off  in  front  of  tlic 
rear  car,  which  ran  over  him,  inflicting  the 
Injury  of  which  he  complains.  There  is  oth- 
er evidence  tending  to  show  that,  when  tlie 
plaintiff  lost  his  balance  and  fell,  the  rear 
car  was  not  within  20  or  more  feet  of  the 
front  car,  and  that  the  Jarring  of  the  car 
from  rough  track  caused  him  to  fall  off. 
Just  before  he  lost  his  balance  and  fell,  he 
had  let  go  of  the  handle  bars,  and  was  stand- 
lug  up  on  the  car  without  holding  onto  any- 
thing, although  he  saw  the  rear  car,  as  he 
says,  close  to  his  car  Just  before  he  fell. 
At  the  same  time  one  of  his  companions, 
who  also  fell  off  with  him,  was  standing  up 
in  the  same  manner,  with  his  watch  in  his 
band,  looking  at  the  telegraph  poles,  as  if 
timing  the  speed  of  tlie  car,  and,  according 
to  the  te.stimony  of  one  of  the  witnesses, 
said,  "Let's  see  how  fast  we  can  make  the 
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next  mile  tn."  The  evidence  also  shows  that 
when  the  men  held  onto  the  handle  bars, 
or  to  something  stationary,  there  was  no 
danger  of  falling  off,  and  that,  If  they  did 
not  hold  onto  anything,  they  were  liable  to 
lose  their  balance,  when  the  car  was  run- 
ning fast,  and  fall  off,  even  on  a  smooth 
track.  The  Jury  returned  a  verdict  In  fa- 
vor of  the  plaintltr  for  the  sum  of  $5,250. 
Thereafter  a  motion  for  a  new  trial  was 
overruled,  and  Judgment  entered  according- 
ly.   The  defendant  appealed. 

P.  I*  Williams  and  .Geo.  H.  Smith,  for  ap- 
pellant   A.  W.  Agee,  for  respondent. 

A  statement  of  the  facts  as  above  having 
')een  made,  BARTCH,  J.,  delivered  the  opin- 
ion of  the  court 

At  the  close  of  the  evidence  In  this  case 
the  defendant,  among  other  things,  requested 
the  court  to  charge  the  jury  that,  "as  matter 
of  law,  the  pialntifT  Is  not  entitled  to  recover 
In  this  action,"  and  to  direct  them  to  return 
a  verdict  of  "no  cause  of  action."  This  the 
court  refused  to  do,  and  the  appellant  now 
contends  that  the  refusal  was  error;  that  If 
there  was  any  negligence,  It  was  that  of  a 
fallow  servant,  for  which  the  company  was 
not  liable.  Upon  careful  examination  of  the 
question  thus  presented,  under  the  law  appli- 
cable to  this  case,  and  in  the  light  of  the 
facts  disclosed  by  the  evidence,  we  are  of 
the  opinion  that  this  contention  Is  well  found- 
ed. The  plaintiff  was  employed,  and  the  ac- 
cident which  caused  the  Injury  occurred.  In 
the  state  of  Idaho.  If  the  plaintiff  was  not 
himself  negligent  at  the  time  of  the  injury— 
a  question,  under  our  view  of  the  case,  not 
iiocossary  to  decide— then,  if  the  injury  was 
the  result  of  any  negligence.  It  was  the  negll- 
prence  of  the  foreman  and  other  members  of 
the  fence  gang.  That  the  company  is  not 
liable  for  the  negligence  of  fellow  servants  is 
not  open  to  question  under  the  law  of  Idaho; 
there  being  no  charge  that  due  and  proper 
care  was  not  exercised  In  the  employment 
of  the  foreman  or  of  any  of  the  plalntifTs  co- 
laborers,  or  In  the  providing  of  properly 
equipped  hand  cars  for  the  occasion.  The 
foreman  testified  he  knew  that  the  practice, 
and  rule  growing  out  of  It,  was  to  run  such 
hand  cars  about  the  distance  of  two  tele- 
graph poles  apart  On  the  occasion  in  ques- 
tion it  Is  clear  from  the  evidence  that  the 
hand  cars  were  being  run  close  together,  in 
violation  of  such  rule  and  practice;  and  the 
foreman  was  on  the  rear  car,  but  so  far  as 
appears,  made  no  objection,  nor  did  the 
plaintiff  or  any  other  member  of  the  party 
object  to  the  nearness  of  that  car  to  the 
front  one.  Oblivious  to  the  danger  of  thus 
running  the  cars,  they  went  on  imtll  the  ac- 
cident occurred;  the  foreman  being  in  charge 
of  the  entire  party.  If  then  we  assume,  from 
the  conflicting  evidence,  that  the  plaintiff 
fell  from  his  car  and  was  injured  because  of 
a  Jar  occasioned  by  the  running  of  the  rear 


car  against  the  front  one,  the  question  Is 
whether,  under  the  laws  of  Idaho,  which 
have  been  properly  referred  to  and  proved 
herein,  the  company  is  liable  for  Injury  thus 
caused  by  the  negligence  of  Its  foreman, 
or  whether  the  foreman  was  a  fellow  serv- 
ant for  whose  negligence  the  employer  was 
not  liable.  The  right  of  recovery  In  such  a 
case  is  governed  by  the  lex  loci,  and  not  by 
the  lex  fori.  Northern  Pac.  R.  R.  Co.  v.  Bab- 
cock,  154  U.  S.  190,  14  Sup.  Ct  978,  38  IJ. 
Ed.  958.  At  the  time  of  the  accident  the  gen- 
eral or  common-law  rule  on  the  subject  of 
fellow  servants  prevailed  in  that  state.  Mr. 
Beach,  In  his  work  on  Contributory  Negli- 
gence, i  324,  states  the  law  of  fellow  servants 
as  follows:  "In  the  present  state  of  the  law 
the  essence  of  common  employment  is  a  con> 
mon  employer,  and  payment  from  a  commoa 
fund.  The  weight  of  authority  is  to  the  ef- 
fect that  all  who  work  for  a  common  master, 
or  who  are  subject  to  a  common  control,  or 
derive  their  compensation  from  a  common 
source,  and  are  engaged  in  the  same  general 
employment  working  to  accomplish  the  same 
general  end,  though  it  may  be  in  different 
departments  or  grades  of  It,  are  co-employ6s, 
who  are  held.  In  law,  to  assume  the  risk  of 
one  another's  negligence."  In  Snyder  v.  Vio- 
la Min.  &  Smelt.  Co.,  3  Idaho  (Hash.)  28,  26 
Pac.  127,  where  the  question  was  whether  a 
blacksmith  engaged  in  the  same  mine,  sharp- 
ening tools  for  use  of  miners,  and  whose  duty 
It  was  to  deliver  such  tools,  after  being  sharp- 
ened, to  miners  at  work  In  the  mine,  was  a 
fellow  servant  with  the  miners,  the  Supreme 
Court  of  Idaho,  holding  that  he  was  such  fel- 
low servant,  and  referring  to  the  above  rule 
of  Mr.  Beach,  after  quoting  It  said:  "If  this 
be  the  correct  rule,  and  we  so  accept  It,  can 
there  be  any  doubt  that  plaintiff  and  Goodall 
were  fellow  servants?  The  plaintiff  having 
failed  to  show  negligence  on  the  part  of  de- 
fendant It  seems  to  us  that  the  defendant's 
motion  for  a  nonsuit  should  have  been  grant- 
ed. Under  the  rule  of  law  applicable  there- 
to, as  quoted  by  us  from  Beach  on  Contribu- 
tory Negligence,  which  seems  to  have  been 
very  generally,  If  not  uniformly,  recognized 
by  the  courts  of  this  country,  we  think  that 
the  fourth  instruction  asked  by  the  defend- 
ant, and  refused  by  the  court  should  have 
been  granted."  That,  under  the  rule  there 
recognized  and  adopted  by  the  Supreme 
Court  of  that  state,  the  foreman  and  the 
plaintiff  were  fellow  servants,  we  have  no 
doubt  In  the  absence  of  a  statutory  provi- 
sion in  that  state  changing  the  general  rule, 
the  plaintiff  and  foreman  were  fellow  serv- 
ants, notwithstanding  the  latter  had  authori- 
ty to  supervise  the  work  and  to  employ  and 
discharge  workmen.  Similar  questions  have 
been  decided  likewise  by  other  courts.  In 
Alaska  Min.  Co.  v.  Whelan,  168  U.  S.  86,  18 
Sup.  Ct  40,  42  li.  Ed.  390,  where  the  plaintiff, 
one  of  a  gang  of  laborers,  claimed  he  was  In- 
jured through  the  negligence  of  the  foreman 
of  the  gang,  Mr,  Justice  Gray,  delivering  the 
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i^lnion  of  the  court,  said:  "Plnley  was  not 
a  vice  principal  or  representative  of  the  cor- 
poration. He  was  not  the  general  manager 
of  Its  business,  or  superintendent  of  any  de- 
partment of  that  business.  But  he  was  mere- 
ly the  foreman  or  boss  of  the  particular  gang 
of  men  to  which  the  plaintiff  belonged. 
Whether  he  had  or  had  not  authority  to  en- 
gage and  discharge  the  men  under  him,  18 
Immaterial.  Even  if  he  had  such  authority, 
he  was  none  the  less  a  fellow  servant  with 
them,  employed  In  the  same  department  of 
bnsinesB  and  under  a  common  head.  There 
was  no  evidence  that  be  was  an  unsuitable 
person  for  his  place,  or  that  the  machinery 
was  imperfect  or  defective  for  Its  purpose. 
The  negligence,  If  any,  was  his  own  negli- 
gence In  using  the  machinery  or  In  giving 
orders  to  the  men."  So,  In  Northern  Pac.  R. 
R.  V.  Peterson,  162  U.  S.  346,  16  Sup  Ct.  843, 
40  L.  Ed.  994,  the  plaintiff  claimed'  he  was 
injured  because  of  the  negligence  of  the  fore- 
man of  a  gang  of  laborers  engaged  in  putting 
in  repair  three  sections  of  the  railroad.  The 
foreman  bad  charge  of  and  superintended  the 
gang  In  all  matters  connected  with  their  em- 
ployment, and  had  power  to  hire  and  dis- 
cbarge th6  bauds  who  composed  the  gang. 
Mr.  Justice  Pecliham,  speaking  for  the  court, 
said:  "This  boss  of  a  small  gang  of  ten  or 
fifteen  man,  engaged  in  making  repalu  upon 
the  road  wherever  they  might  be  necessary, 
over  a  distance  of  three  sections,  aiding  and 
assisting  the  regular  gang  of  workmen  upon 
each  section  as  occasion  demanded,  was  not 
such  a  superintendent  of  a  separate  depart- 
ment, nor  was  he  in  control  of  such  a  dis- 
tinct branch  of  the  work  of  the  master,  as 
w^ould  be  necessary  to  render  the  master  lia- 
ble to  a  co-employe  for  his  neglect.  He  was 
in  fact,  as  well  as  In  law,  a  fellow  workman. 
He  went  with  the  gang  to  the  place  of  work 
In  the  morning,  stayed  there  with  them  dur- 
ing the  day,  superintended  their  work,  giv- 
ing directions  In  regard  to  it,  and  returned 
home  with  them  in  the  evening;  acting  as  a 
part  of  the  crew  of  the  band  car  upon  which 
they  rode.  The  mere  fact,  If  It  be  a  fact, 
that  he  did  not  actually  handle  a  shovel  or 
a  pick,  Is  an  unimportant  matter.  Where 
more  than  one  man  is  engaged  in  doing  any 
particular  work.  It  becomes  almost  a  necessi- 
ty that  one  should  be  boss  and  the  other 
subordinate,  but  both  are  nevertheless  fel- 
low workmen."  In  Martin  v.  Atchison,  T., 
etc.,  R.  R.,  166  U.  S.  399,  17  Sup.  Ct.  603,  41 
I>.  Ed.  1051,  it  was  said:  "We  do  not  per- 
ceive that  the  doctrine  as  to  the  duty  of  the 
master  to  furnish  a  safe  place  for  the  servant 
to  work  in  has  the  slightest  application  to  the 
facts  of  this  case.  There  is  no  intimation  In 
the  evidence,  nor  Is  any  claim  made,  that 
the  band  car  upon  which  the  plaintiff  was 
riding  was  not  properly  equipped  and  in  good 
repair,  and  in  every  way  fit  for  the  purpose 
for  which  it  was  used.  It  was  a  perfectly 
<iafe  and  proper  means  of  transit,  in  and  of  it- 
self, from  the  station  at  .4lbi>(]ueraue  to  the 


point  where  the  plaintiff  was  going  to  work. 
The  negligence  of  the  section  foreman  in  fail- 
ing to  notice  the  approaching  train  and  to 
give  the  proper  warning,  so  that  the  car 
might  be  taken  from  the  track,  was  not  the 
neglect  of  the  defendant  In  regard  to  the  per- 
formance of  any  duty  which,  as  master,  it 
owed  the  plaintiff.  If  the  car  were  rendered 
unsafe,  it  was  not  by  reason  of  any  lack  of 
diligence  on  the  part  of  the  defendant  In  pro- 
viding a  proper  car,  but  the  danger  arose 
simply  because  a  fellow  servant  of  the  plain- 
tiff failed  to  discharge  his  own  duty  In  watch- 
ing for  the  approach  of  a  train  from  the 
south."  Stephani  v.  Southern  Pac.  Co.,  19 
Utah,  196,  67  Pac.  34;  Farwell  v.  Boston  & 
W.  R.  R.,  4  Mete.  (Mass.)  49,  38  Am.  Dec. 
339;  Fagundes  v.  C.  P.  R.  B.  Co.,  79  Cal.  97, 
21  Pac.  437,  3  L.  R.  A.  824;  Potter  v.  N.  T. 
&  H.  R.  R.  R.  Co.,  136  N.  Y.  79,  32  N.  E.  608; 
Young  V.  Boston  &  M.  R.  R.  (Mass.)  46  N.  E. 
624;  New  England  R.  R.  Co.  v.  Conroy,  175 
TJ.  8.  32S,  20  Sup.  Ct.  85,  44  L.  Ed.  181; 
Oakes  v.  Mase,  165  U.  S.  363,  17  Sup.  Ct.  345, 
41  L.  Ed.  746;  Northern  Pac.  R.  R.  v.  Ham- 
bly,  154  U.  S.  349,  14  Sup.  Ct.  983,  38  L.  Kd. 
1009. 

We  are  of  the  opinion  that  the  foreman 
and  plaintiff  in  this  case,  were  fellow  serv- 
ants, and  tha:  under  the  facts  and  chrcum- 
stances  disclosed  by  the  record,  and  the  law 
of  the  state  of  Idaho  applicable  to  such  cases, 
the  court  erred  in  refusing  to  instruct  the 
Jury  as  requested,  and  In  overruling  the  ap- 
pellant's motion  for  a  new  trial.  Such  being 
the  case,  we  do  not  deem  it  necessary  to  dis- 
cuss and  decide  the  other  questions  present- 
ed. 

The  Judgment  mus'c  be  reversed,  with  costs, 
and  the  cause  remanded.    It  is  so  ordered. 

BASKIN,  C.  J.  (concurring).  There  is  ar 
Irreconcilable  conflict  as  to  who  are  fellow 
servants  In  the  decisions  of  both  the  federal 
and  various  state  courts  upon  the  subjecc. 
In  some  of  them,  as  stated  in  Beach  on  Con- 
tributory Negligence,  {  324,  It  is  held  "that  all 
who  work  for  a  common  master,  or  who  are 
subject  to  a  common  control,  or  derive  their 
compensation  from  a  common  source  and  are 
engaged  In  the  same  general  employment, 
working  to  accomplish  the  same  general  end, 
though  It  may  be  In  different  departments 
or  grades  of  It,  are  fellow  servants."  In 
numerous  other  decisions  in  both  the  federal 
Supreme  Court  and  In  several  of  the  state 
courts  "It  is  held  that  where  the  negligen' 
servant  is,  in  his  grade  of  employment,  supt- 
rlor  to  the  injured  servant,  or  where  one 
servant  is  placed  by  the  employer  In  a  posi- 
tion of  subordination  and  subject  to  the  or- 
ders and  control  of  another  In  such  a  way 
and  to  such  an  extent  that  the  servant  so 
placed  in  control  may  reasonably  be  regarded 
as  representing  the  master,  as  his  alter  ego 
or  vice  principal,  when  such  inferior  servant, 
without  fault  and  while  in  discharge  of  his 
duty,  is  injured  by  the  negligence  of  the  so- 
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perior  serrant,  the  maater  l>  liable  In  damages 
for  the  injury."  In  support  of  each  of  the 
foregoing  gectlona  about  an  equal  number  of 
cases  are  cited  in  the  notes.  There  are  a 
numl)er  of  decisions  which  go  still  further, 
and  hold,  as  in  Armstrong  t.  Railway  C!o.,  8 
Utah,  420,  423,  32  Pac.  693,  694,  and  Daniels 
T.  U.  P.  Ry.  Co.,  6  Utah,  357,  23  Pac.  762. 
that  the  term  "fellow  servants"  does  not  "In- 
clude those  not  so  associated  in  their  em- 
ployment as  to  be  within  the  range  of  and 
subject  to  the  Influence  of  each  other  while 
about  their  work  and  in  the  actual  discharge 
of  their  dudes."  The  cases  In  Utah  referred 
to  were  decided  before  any  statute  was  en- 
acted upon  the  subject  of  fellow  servants.  In 
Tlew  of  the  Irreconcilable  conflict  which  so 
generally  exists  in  the  decisions  as  to  who 
are  fellow  servants,  within  the  meaning  of 
that  term,  I  am  unable  to  assent  to  the  state- 
ment of  my  associate,  Mr.  Justice  BARTCH, 
that  "at  the  time  of  the  accident  [in  this 
case]  the  general  or  common-law  rule  on  the 
■object  of  fellow  servants  prevailed  In  the 
state  of  Idaho;"  and  I  concur  In  the  reversal 
of  the  Judgment  only  upon  the  ground  that 
the  law  of  the  place  where  the  injury  occurred 
governs,  and  that  the  Supreme  Court  of  that 
state,  in  the  case  of  Snyder  v.  Viola  M.  &  a 
Ga,  8  Idaho  (Hasb.)  28,  26  Pac.  127,  Intro- 
duced In  evidence  by  the  appellant,  and  which 
Is  the  only  case  called  to  the  attention  of 
this  court  upon  the  subject,  having  approved 
and  adopted  the  text  of  section  324  of  Beach 
on  Contributory  Negligence,  we  are  bound  by 
the  decision  In  that  case,  and,  under  it  and 
the  facts  disclosed  by  the  evidence  In  the  case 
at  bar,  the  plaintiff  and  the  foreman  of  the 
defendant  were  fellow  servants. 

McCARTY,  J.  (concurring).  As  we  are 
governed  In  this  case  by  the  law  as  It  Is 
defined  and  declared  by  the  Supreme  Court  of 
Idaho  (the  law  of  the  place  where  the  accident 
occurred),  I  concur  in  the  Judgment  of  le- 
versaL 


<27  Utali,  435) 

MOON  T.  SALT  UlKB  COUNTY  et  aL 
(Sapreme  Court  of  Utah.    April  9,  1904.) 

TAXATION  —  TAX    BALKS— DESCBIPTION— FEB*— 

KXCGSSIVENE88    —    EFFECT    —    BAILBOADB    — 
PUBLIC    LANDS  — OBANTS—CONSTBUCnOH. 

1.  An  assesiunent  of  land  for  taxation,  de- 
scribing It  as  "PL  N.  B.  %  of  Sec.  26,  Town- 
ship 1,  North,  Range  1  West  Salt  Lake  Merid- 
ian," and  "In  N.  W.  %  of  N.  B.  %  of  Sec. 
26,"  same  township,  range,  etc.,  containing  seven 
acres,  more  or  less,  was  insufficient,  since  the 
tract  purporting  to  be  assessed  might  have  been 
located  in  any  part  of  the  larger  tract  described. 

2.  The  power  of  a  public  officer  to  sell  land 
for  nonpayment  of  taxes  is  a  naked  power,  not 
coupled  with  an  Interest,  and  hence  the  holder 
of  a  tax  title  must  show  that  all  of  the  require- 
ments of  the  law  have  been  strictly  complied 
with. 

1 1.  OliM  V.  Bagley,  tT  Pac.  7»,  !•  UUb,  tU; 
Hamer  v.  Wabar  Count;,  IT  Pao.  741,  11  Utah,  tt; 
~  T.  Qaner,  4>  Fas.  UA,  U  Utah.  410. 


8.  Where,  on  the  sale  of  two  tracts  of  land 
In  controversy  for  nonpayment  of  taxes,  the 
officers  collected  $7  as  fees  for  one,  and  $6.M 
for  the  other,  and  ther  were  authorized  by 
Comp.  Laws  1888,  {  2030  (Sess.  Laws  1892,  p. 
30,  I  2030a),  In  force  at  the  time  the  sales  were 
made,  to  collect  only  $4  for  each  sale,  allowing 
for  a  certificate  like  those  iasued,  and  for  put^ 
Ucation  and  filing,  the  sales  were  void. 

4.  Under  Comp.  Laws  1881,  I  2031,  providing 
that  when  real  estate  is  Bold  for  taxes  the  col- 
lector shall  issue  a  certificate  to  the  purchaser 
reciting  substantially  the  facta  of  the  nonpay- 
ment of  the  tax,  the  levy,  and  the  advertisement 
and  sale  of  such  real  estate,  the  collector  was 
not  entitled  to  prepare  a  certificate  of  such 
facta,  which,  by  reason  of  unnecessary  repeti- 
tion, etc.,  contained  12  folios,  and  charge  for 
the  same  at  the  rate  of  25  cenU  per  folio. 

6.  After  the  U.  G.  railroad  had  been  con- 
structed into  the  business  portion  of  the  city  of 
Salt  Lake,  where  ita  terminal  depot  had  been 
erected,  Congress,  by  Act  Dec.  16,  18T0,  18 
Stat.  395,  granted  such  road  a  right  of  way 
through  the  public  lands  "from  a  point  at  or 
near  Ogden  City  In  the  terrritory  of  Utah  to 
Salt  Lake  City  in  said  territory."  The  grant 
also  included  land  for  necessary  grounds  for 
stations,  work  shops,  depots,  etc,  and  imposed 
a  condition  that  the  road  should  be  a  post  route 
and  a  military  road,  subject  to  the  use  of  the 
United  States  for  postal,  military,  naval,  and 
ail  other  governmental  service,  and  should  be 
subject  to  congressional  regulation.  Held,  that 
the  words  "to  Salt  Lake  City,"  should  not  be 
construed  as  limiting  the  grant  to  the  boundary 
of  such  city,  but  authorized  the  construction  ol 
the  road  over  public  lands  within  the  city  limits. 

Appeal  from  District  0>urt,  Salt  Lake 
County;   W.  O.  Hall,  Judge. 

Action  by  M.  C.  Moon  against  Salt  Lake 
cotmty  and  the  Oregon  Short  Line  Railroad 
Company.  From  a  Judgment  In  favor  of 
defendants,  plaintiff  appeala  Reversed  as 
to  defendant  Salt  Lake  county,  and  affirm- 
ed as  to  defendant  railroad  company. 

C.  S.  Patterson  and  Geo.  W.  Moyer,  for 
appellant  Geo.  Westervelt  and  3.  J.  Wblt- 
taker,  for  Salt  Lake  county.  P.  L.  Williams 
and  Geo.  H.  Smith,  for  railroad  company. 

BARTCH,  J.  This  Is  an  action  to  quiet 
the  title  to  certain  real  estate  situate  with- 
in the  limits  of  Salt  Lake  City.  The  plain- 
tiff claims  title  from  the  United  States 
through  certain  mesne  conveyances;  the  de- 
fendant county,  through  tax  sales;  and  the 
defendant  railroad  company,  to  a  portion  of 
the  land  by  virtue  of  a  grant  from  the  Unit- 
ed States  government.  The  tax  title  was 
set  out  in  the  answer  of  the  defendant  coon- 
ty,  and  the  grant  from  the  government  was 
alleged  In  the  answer  of  the  defendant  rail- 
road company.  The  plaintiff  demurred  to 
each  answer  upon  the  ground  that  the  facts 
stated  were  not  sufficient  to  constitute  a  de- 
fense. At  the  hearing  the  demurrer  was 
overruled,  and,  the  plaintiff  electing  not  to 
plead  further,  the  court,  holding  the  tax  ti- 
tle valid,  entered  Judgment  in  favor  of  the 
defendant  county  as  against  the  plaintiff, 
and  also  a  decree  in  favor  of  the  defendant 
railroad  company  for  that  portion  of  the  land 

fa.  See  TazatiOB,  veL  41k  OtrnL  Die  I  UO. 
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claimed  by  the  compaa^.  Thereupon  the 
plaintiff  appealed. 

The  appellant,  in  the  first  instance,  con- 
tends that  the  court  erred  in  overruling  the 
demurrer  to  the  answer  of  the  county,  and 
in  rendering  a  judgment  by  which  the  tax 
title  was  sustained.  It  is  insisted  that,  in 
the  assessment  of  the  property  and  notice 
of  publication,  the  description  given  was  In- 
sufficient, and  not  such  as  to  Impart  notice 
of  the  assessment  and  sale  to  the  owner; 
that  the  sale  of  the  property  under  such  an 
assessment  and  notice  was  null  and  void; 
and  that  therefore  the  title  acquired  by  the 
connty  as  a  result  of  such  assessment  and 
sale  was  null  and  void.  It  is  further  Insist- 
ed that  the  fees  charged  by  the  officers  in 
making  the  two  sales  set  out  in  the  pleadings 
were  in  each  instance  in  excess  of  those  al- 
lowed by  law,  and  that  such  excessive  fees 
rendered  the  sales  void. 

The  assessments  which  resulted  In  the 
sales  were  made  in  the  years  1891  and  1893, 
and  the  descriptions  of  the  property,  as  ap- 
pears from  the  assessments,  were,  respec- 
tively, as  follows:  "Pt.  X.  E.  %  of  Sec.  26, 
Township  1,  North,  Range  1  West  Salt  Lake 
Meridian,"  and,  "In  N.  W.  %  of  K.  E.  %  of 
Sec.  26,  Township  1  North,  Range  1  West, 
Salt  Lake  Meridian.  No.  of  acres,  7,  more 
or  less."  It  will  be  observed  that  under 
these  descriptions  the  land  In  question  might 
have  been  located  in  any  part  of  the  larger 
tract  mentioned.  Its  location  was  left  whol- 
ly uncertain  and  Indefinite.  '  Such  descrip- 
tions are  calculated  to  mislead  the  owner  o". 
the  premises,  and  do  not  comply  with  the 
requirements  of  the  law.  At  the  time  tht 
ansessments  in  controversy  were  made,  it 
was  incumbent  upon  the  assessing  officer  to 
describe  real  property  with  reasonable  cer- 
tainty, as  to  locality  and  quantity.  1  Comp. 
Ijiws  Utah  1888,  §  2013.  A  proper  descrii)- 
tion  of  the  real  estate  to  be  taxed.  In  the 
assessment  and  notice  of  sale,  was  a  pre- 
requisite to  a  valid  sale.  Where,  therefore, 
as  In  this  instance,  the  assessor  failed  to 
describe  the  land  as  required  by  law,  all  the 
subsequent  proceedings  \mder  the  assess- 
ment were  null  and  void.  It  follows  that 
the  defendant  county  acquired  no  title  to 
the  land  by  virtue  of  the  tax  sale.  This 
court,  as  to  similar  descriptions  of  real  es- 
tate In  assessments  for  the  purposes  of  tax- 
ation, and  as  to  tax  sales  made  under  suct 
erroneous  assessments,  has  held  likewise  on 
several  occasions.  In  Olsen  v.  Bagley,  10 
Utah,  492,  495,  37  Pac.  739,  740,  It  was  said: 
•Tax  sales  are  made  exclusively  under  stat- 
utory power,  and,  unless  all  the  necessary 
prerequisites  of  the  statute  are  carried  out, 
the  tax  sale  becomes  invalid.  If  one  of  the 
prerequisites  fail,  it  is  as  fatal  as  If  all 
failed.  The  power  vested  in  a  public  offi- 
cer to  sell  land  for  the  nonpayment  of  taxes 
is  a  naked  power,  not  coupled  with  an  inter- 
est, and  every  prerequisite  to  the  exercise 
of  the  power  must  precede  Its  exercise.    The 


title  to  be  acquired  under  statutes  author- 
izing the  sale  of  land  for  the  nonpayment 
of  taxes  is  regarded  as  strlcti  juris,  and 
whoever  sets  up  a  tax  title  must  show  that 
all  the  requirements  of  the  law  have  been 
complied  with."  Eastman  v.  Gurrey,  15 
Utah,  410,  49  Pac.  310;  Hamer  v.  Weber 
County,  11  Utah,  16,  37  Pac.  741. 

As  appears  from  the  record,  these  sales 
were  also  invalid  because  of  excessive  fees 
collected  by  the  officers  in  charge  of  the  pro- 
ceedings. In  the  one  sale  the  fees  were  $7, 
and  in  the  other  $6.50.  Under  the  law  in 
force  at  the  time  of  sale,  the  fees  of  the 
officer  making  the  sale,  even  allowing  for 
a  certificate  of  sale  like  those  appearing  in 
the  record,  each  of  which  contains  about 
12  folios,  and  for  publication  and  filing  of 
the  certificate,  would  amount  to  $4  for  each 
sale.  1  Comp.  Laws  Utah  1888,  §  2030;  Sess. 
Laws  1892,  p.  30,  S  2030a.  The  exacting  of 
such  unlawful  and  unreasonable  fees,  as  in 
this  instance,  is  clearly  contrary  to  law,  re- 
gardless of  whether  the  certificates  of  sale 
contain  a  number  of  folios  amounting  to  the 
sums  charged.  Section  2031,  1  Comp.  Laws 
Utah  1888,  in  force  at  the  time  of  the  sales 
herein,  so  far  as  material  here,  provides: 
"When  real  estate  is  sold  for  taxes,  the  col- 
lector shall  issue  a  certificate  to  the  purchas- 
er, reciting  substantially  the  facts  of  the 
non-payment  of  the  tax,  levy  upon,  adver- 
tisement and  sale  of  said  real  estate."  Re- 
specting this  provision  of  the  statute,  and 
certificates  of  sale  issued  thereunder,  in  the 
dissenting  opinion  in  Hamer  v.  Weber  Coun- 
ty, 11  Utah,  22,  23,  37  Pac.  747,  which  opin- 
ion was  held  in  Eastman  v.  Gurrey,  supra, 
to  be  a  eorrec'.  statement  of  the  law  which 
should  govern  such  cases,  it  was  said:  "It 
will  be  observed  that  there  are  but  four 
facts  which  shall  be  substantially  re<-lted  in 
the  certificate — the  nonpayment  of  tax,  the 
levy,  the  advertisement,  and  the  sale.  The 
statute  provides  no  form,  and  the  collector 
Is  therefore  entitled  to  exercise  a  reasona- 
ble discretion  in  creating  and  adopting  such 
a  form  as  will  enable  him  to  comply  with 
the  statute.  This  discretion,  however,  will 
not  permit  him  to  insert  unnecessary  words 
and  sentences  into  the  form,  or  to  recite 
facts  therein  not  required  by  the  tenns  of 
the  statute,  and  charge  fees  for  the  same. 
While  the  collector  will  not  be  held  to  the 
strictest  rules  of  propriety  in  the  use  of  lan- 
guage, yet  unnecessary  repetition  should  be 
avoided,  and  the  form  should  be  reasonably 
concise.  In  the  case  at  bar,  as  appears  from 
the  record,  the  form  contains  12  folios,  and 
yet  the  statute  requires  the  reciting  of  but 
four  facts  in  the  certificate.  An  examina- 
tion of  it  shows  It  to  be  of  unreasonable 
and  unnecessary  length,  and  an  infringement 
upon  the  rights  of  the  taxpayer,  who  is  to 
pa.v  for  the  superfluous  verbiage  at  th.-i  rate 
of  25  cents  per  folio.  This  is  such  an  abuse 
of  discretion  as  will  authorize  a  court  to  in- 
terfere, as  unwarranted  under  the  law." 
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It  thns  clearly  appears  that  the  tax  title 
relied  upon  by  the  defendant  county  Is  void, 
not  only  because  of  the  want  of  a  proper 
description  of  the  real  estate  in  assessing 
it,  but  also  because  of  the  excessive  charges 
of  fees  for  the  making  of  the  sales.  The 
court  therefore  erred  in  rendering  judgment 
In  favor  of  the  defendant  county. 

The  appellant  also  contends  that  tlie  court 
erroneously  overruled  the  demurrer  and  en- 
tered the  decree  in  favor  of  the  defendant  rail- 
road company,  and  insists  that  the  govern- 
ment grant  under  which  that  company  claims 
its  title  did  not  include  any  part  of  the  land 
in  controversy.  The  grant  was  made  by  the 
act  of  Congress  approved  December  15,  1870 
(16  Stat  305J,  which  act,  in  section  1,  pro- 
vides; "Be  it  enacted  by  the  Senate  and 
House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  that  the 
right  of  way  through  the  public  lands  be,  and 
the  same  is  hereby,  granted  to  the  Utah  Cen- 
tral Railroad  Company,  a  corporation  created 
under  the  laws  of  the  Legislative  Assembly 
of  the  territory  of  Utah,  its  successors  and 
asslRns,  for  the  construction  of  a  railroad  and 
telegraph  from  a  point  a  or  near  Ogden  City, 
In  the  territory  of  Utah,  to  Salt  Lake  City,  in 
said  territory;  and  the  right,  power  and  au- 
thority is  [are]  hereby  given  to  said  corpora- 
tion to  take  from  the  public  lands  adjacent 
to  the  line  of  said  road  material  of  earth, 
stone,  timber,  and  so  forth,  for  the  construc- 
tion thereof.  Said  right  ol  way  is  grantwl  to 
said  railroad  to  the  extent  o  two  hundrec 
feet  in  width  on  each  side  of  said  railroad 
where  it  may  pass  through  the  public  domain, 
including  all  necessary  ground  for  station- 
buildings,  work-shops,  depots,  macliine-sliops, 
switches,  side-tracks,  turn-tables,  and  water 
stations;  provlde<l,  that  within  three  mouths 
from  the  passage  of  this  act  the  said  Utah 
Central  Railroad  Company  shall  file  with  the 
Secretary  of  the  Interior  a  map  to  be  approved 
by  him,  exhibiting  tlie  line  of  the  railroad  of 
said  company,  as  the  same  has  been  located 
and  con8tructe*i;  provided  further,  tliat  said 
company  shall  not  charge  the  govermnem 
higher  rates  than  they  do  individuals  for  like 
tran»ix)rtation  and  telegraphic  service.  And 
it  shall  be  the  duty  of  the  Utah  Central  Rail- 
road Company  to  permit  any  other  railroad, 
whicli  has  been  or  shall  be  authorized  to  be 
built  by  tlie  United  States,  or  by  the  Legisla- 
ture of  the  territory  of  Utnh,  to  form  running 
connections  wltli  its  road  jn  fair  and  equita- 
ble terms."  Section  3  reads:  "And  be  it  fur- 
ther enacted,  that  said  Utah  Central  Railroad 
shall  be  a  post  route  and  a  mllltaiy  road,  sub- 
ject to  the  use  of  the  United  States  for  post- 
al, military,  naval,  and  all  govennnent  serv- 
ice, and  also  subject  to  such  regulations  as 
Congress  may  impo,se  restricting  the  charges 
for  such  governme:it  transportation."  It  will 
be  noticetl  that  the  right  of  way  granted  over 
tlie  public  domain  to  the  irtah  Central  Rail- 
rood  Company  by  the  provisions  of  section  1 
is  "for  tbe  construction  of  a  railroad  and  tele- 


graph from  a  point  at  or  near  Ogden  City,  In 
the  territory  of  Utah,  to  Salt  Lake  City,  in 
said  territory."  The  appellant  insists  that 
the  language  thus  employed  in  this  provision 
of  the  act  granted  the  right  of  way  only  from 
Ogden  City  to  the  northern  boundary  line  of 
Salt  Lake  City,  and  did  not  include  a  right 
of  way  over  the  public  lands  lying  within  the 
city  limits  of  the  latter  city;  that,  when  Con- 
gress fixed  one  of  the  boundaries  of  the  right 
of  way  by  the  use  of  the  words  "to  Salt  Lake 
City,"  the  boundary  meant  was  the  legal 
boundary  of  the  city;  that  the  word  "to,"  as 
thus  employed,  is  a  word  of  exclusion,  and  ex- 
cluded the  terminus  of  tbe  railroad,  which 
was  then  and  Is  now  located  near  the  business 
portion  and  center  of  the  city;  and  that  since 
the  land  in  controversy  is  situated  within  the 
city  limits,  south  of  its  northern  boundary, 
and  north  of  the  terminus  of  the  road  as  it 
then  existed,  no  title  to  a  right  of  way  over 
it  passed  under  the  grant.  The  appellant  as- 
sumes this  imsitiou  notwithstanding  that  tbe 
railroad  liad  been  constructed  over  the  land 
in  «iucstiou  to  its  railway  station  in  the  city 
before  the  pas.sage  of  the  act,  and  has  cited 
and  relies  upon  a  number  of  cases  which 
hold,  in  effect,  that,  when  the  word  "to"  is 
used  in  describing  premises,  it  is  a  word  of 
exclusion,  unless  by  necessary  implication  it 
is  manifestly  used  In  a  different  sense.  Ad- 
mitting that  those  cases  declared  the  law  cor- 
rectly, the  question  then  is,  was  the  word  "to" 
used  as  a  term  of  exclusion  in  this  easel 
Doubtless  in  one  sense  it  was,  for  clearly  the 
grant  does  not  extend  to  the  public  domain 
southward  from  Salt  Lake  City.  When,  then, 
Congress  used  the  term  "to  Salt  Lake  City," 
tlie  cit.v  was  designated  as  the  southern  bound- 
ary of  the  right  of  way;  and  the  precise  ques- 
tion is  whether  it  was  the  intention  of  the 
lawmakers  to  limit  the  grant  to  tbe  northern 
boundary  of  the  city,  or  to  extend  it  to  the 
station  buildings  to  ^\llich  the  railroad  had 
already  been  constructed  and  was  being  op- 
erated. The  intention  of  Congress,  whatever 
hinguage  may  have  been  employed  to  express 
it,  must  prevail.  To  ascertain  such  intention. 
In  addition  to  what  appears  from  the  context. 
It  is  proper  and  important  to  take  into  con- 
sideration the  then  existing  circumstances,  the 
conditions  of  tbe  country,  and  the  general  na- 
ture and  purpose  of  the  grant.  We  liave  a 
right  to  assume  that,  at  the  time  of  tbe  pas- 
sage Oi  the  act.  Congress  was  aware  that  the 
railroad  had  been  constructed  to  the  station 
in  the  city  over  public  lands  within  the  city 
limits.  This,  indeed,  appears  from  the  con- 
text, for  it  Is  provided  that  within  three 
months  from  tbe  passage  of  the  act  the  rail- 
road company  shall  file  with  the  Secretary  of 
the  Interior  a  map  showing  the  line  of  rail- 
road, "as  the  same  has  been  located  and  con- 
structed"; thus  showing  that  the  lawmakers 
had  in  mind  the  railroad  as  It  was  actually 
located.  The  laud  in  controversy  was  then  a 
part  of  tlie  public  lands  within  the  city  lim- 
its over  wliich  the  railroad  had  been  con- 
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structed,  and  remained  In  such  condition  until 
September  20,  1875,  when  It  is  claimed  a  set- 
tlement was  made  thereon.  The  grant  was 
not  a  mere  gift  to  the  Utah  Central  Railroad 
Company,  but  was  designed  to  promote  the  in- 
terests of  the  Inliabitants  of  the  two  cities, 
of  the  public  at  large,  and  of  the  general  gov- 
ernment, as  well  as  those  of  the  grantee. 
This  is  manifest  from  section  3,  which  pro- 
vides that  the  railroad  "shall  be  a  post  route, 
and  a  military  road,"  and  shall  be  subject  to 
any  government  service  and  to  government 
regulations.  That  all  such  legislation  by  Con- 
gi'ess  was  designed  to  enhance  the  Interests 
of  the  goveiTiment,  as  well  as  to  aid  such  en- 
terprises, is  apparent  from  the  terms  of  the 
various  grants  for  railroad  purposes.  At  the 
times  w-hen  the  several  acts  in  aid  of  inter- 
mountain  and  transcontinental  railroads  were 
Iiassed,  there  were  yet  immense  tracts  of  pub- 
lie  lands  unsettled  and  uncultivated.  Al- 
though iK>sscsslug  a  soil  of  swpassiug  rich- 
i.'es.s  and  situate  in  a  healthful  climate,  these 
lands  were  without  the  pale  of  civilization, 
with  little  prospect  of  reclamation  from  their 
wUd  state,  in  the  absence  of  proper  facilities 
for  travel  and  for  transportation  of  the  prod- 
ucts of  the  soil.  Doubtless  recognizing  the 
fact  that  railroads  are  most  powerful  instru- 
ments to  promote  civilization  and  to  upbuild 
a  country,  Congi'oss  intended  by  adopting  a 
policy  of  liberality  in  enactments  of  the  kind 
under  consideration  to  induce  capital  to  en- 
gage in  the  building  of  such  roads  over  the 
public  domain,  and  thereby  reclaim  and  ren- 
der inhabitable  and  productive  a  section  of 
country  hitherto  almost  valueless— little  more 
than  a  barren  waste.  That  the  policy  of  the 
government  has  been  productive  of  grejjt  pub- 
lic benefit  can  scarcely  be  doubted,  when  it 
is  considered  that  vast  areas  of  the  public 
domain  have  been  rendered  accessible  by  the 
railroads  which  obtained  the  grants,  and  con- 
stitute the  homes  of  multitudes  of  citizens 
who  add  materially  to  the  public  revenues, 
and  that  postal,  military,  and  other  govern- 
mental service  may  now  be  carried  on  in  this 
intermountain  region  with  the  same  facilities 
as  in  other  parts  of  the  country.  In  constru- 
ing acts  making  grants  of  such  character,  of- 
fering inducements  to  individuals  or  coipora- 
tions  to  engage  in  such  expensive  quasi  put)- 
11c  enterprises,  the  courts  will,  without  hesi- 
tation, look  into  the  condition  of  the  country, 
the  circumstances  existing  at  the  time  of 
their  passage,  and  the  purposes  to  be  ac- 
complished, and  will  give  such  a  construction 
as  will  carry  out  the  designs  of  the  lawmak- 
ing power.  The  inducements  to  those  engag- 
ing in  such  enterprises  are  the  right  of  way 
and  the  privileges  relating  to  material  for  the 
construction  of  the  road.  In  the  interpreta- 
tion of  the  language  employed  in  granting 
Buch  a  right  of  way  and  such  privileges, 
where  the  Intention  of  the  lawmaker  is  to 
initeierTe  the  public  interest  by  aiding  the  en- 
terprise, more  liberality  will  be  exercised  than 
In  case  of  a  grant  of  a  strictly  private  charac- 
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ter;  and  this  with  a  view  to  effectuate  the  ob- 
ject of  Congress.  "The  acts  making  the 
grants,"  says  Mr.  Justice  Field,  "are  to  re- 
ceive such  a  construction  as  will  carry  out  the 
intent  of  Congress,  however  difficult  it  might 
be  to  give  full  effect  to  the  language  used  if 
the  grants  were  by  Instruments  of  private 
conveyance.  To  ascertain  that  intent,  we 
must  look  to  the  condition  of  the  country 
when  the  acts  were  passed,  as  well  as  to  the 
purpose  declared  on  their  face,  and  read  all 
parts  of  them  together."  Winona  &  St  Pe- 
ter R.  R.  Co.  V.  Barney,  113  U.  S.  618,  5  Sup. 
Ct.  606,  28  L.  Ed.  1109.  In  United  States  v. 
Denver,  etc..  Railway,  150  U.  S.  1,  14  Sup. 
Ct  11,  37  L.  Ed.  975,  Mr.  Justice  Jackson,  de- 
livering the  opinion  of  the  court  said:  "When 
an  act  operating  as  a  general  law,  and  mani- 
festing clearly  the  intention  of  Congress  to 
secure  public  advantages  or  to  subserve  the 
public  interests  and  welfare  by  means  of 
benefits,  more  or  less  valuable,  offers  to  indi- 
viduals or  to  corporations  an  inducement  to 
undertake  and  accomplish  great  and  expensive 
enterprises  or  works  of  a  quasi  public  char- 
acter in  or  through  an  immense  and  undevel- 
oped public  domain,  such  legislation  stands 
upon  a  somewhat  different  footing  from  mere- 
ly a  private  grant  and  should  receive  at  the 
hands  of  the  court  a  more  liberal  construction 
in  favor  of  the  purposes  for  which  it  was  en- 
acted." United  States  v.  Chaplin,  31  Fed. 
81)0;  Railroad  v.  Baldwin,  103  U.  S.  420,  20 
L.  Ed.  578.  The  language  of  the  act  under 
consideration,  the  same  as  in  other  congres- 
sional acts  of  similar  character  and  purpose, 
is  in  terms  of  a  grant  in  prsesenti,  and  imports 
immediate  transfer  of  interest  and  segrega- 
tion of  the  land  embraced  in  the  grant  from 
the  public  domain.  The  grant  itself,  to  the 
extent  of  the  land  Included  therein,  operated 
as  a  reservation  to  any  patent  based  upon 
subsequently  acquired  rights,  issued  for  any 
portion  of  the  public  lands  across  which  the 
right  of  way  extends,  even  though  no  reser- 
vation may  appear  in  express  terms  in  such 
patent.  Northern  Pac.  Ry.  Co.  v.  Townsend, 
190  U.  S.  267,  23  Sup.  Ct  671,  47  L.  Ed.  1044; 
Railroad  Co.  v.  Baldwin,  103  U.  S.  426,  26 
L.  Ed.  578.  The  present  grant  not  only  in- 
cludes a  right  of  way  over  the  public  lands 
lying  between  the  two  cities  mentioned,  but 
also,  as  has  been  seeu,  "all  necessary  ground 
for  station  buildings,  work-shops,  depots,"  etc., 
and  Imposes  the  condition,  among  others,  that 
the  railroad  "shall  be  a  post  route  and  a  mili- 
tary road,  subject  to  the  use  of  the  United 
States  for  postal,  military,  naval,  and  all  oth- 
er governmental  service,"  and  subject  to  con- 
gressional regulations.  Taking  into  considera- 
tion the  fact  that  Congress  thus  reserved  the 
right  to  use  the  road  to  carry  the  malls  be- 
tween the  designated  cities  for  the  accommo- 
dation of  the  inhabitants  of  those  cities  and 
the  public  In  general,  and  for  other  public 
service,  and  considering  tlie  further  fact  that 
at  the  time  of  the  passage  of  the  act  the  rail- 
road had  already  been  constructed  from  Og- 
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den  City  to  the  depot  In  Salt  Lake  City  over 
the  land  In  dispute,  which  was  then  a  part 
of  the  public  domain,  and  looking  to  the  con- 
dition of  the  country  in  which  it  was,  and  to 
the  purposes  of  the  government  manifest  from 
this  an;l  other  similar  legislation,  would  the 
court  be  justified  In  holding  that  Congress, 
by  the  use  of  the  word  "to,"  intended  to  grant 
the  right  of  way  only  from  Ogden  City  to  the 
northern  boundary  of  Salt  Lake  City,  and  not 
to  the  railroad  depot  in  the  city?  Can  It  be 
reasonably  assumed.  In  the  face  of  the  lan- 
guage of  the  act,  showing  a  clear  intention  to 
accomplish  a  public  service  and  secure  a  pub- 
lic advantage  and  benefit,  and  of  the  then 
existing  conditions  and  surrounding  circum- 
stances, that  Congress  intended  that  the  rail- 
road, which  was  to  be  subject  to  the  use  of 
the  United  States  for  governmental  service, 
should  stop  at  that  boundat?  line,  although 
the  Inhabited  portion  of  the  city  was  several 
miles  distant,  and  the  land  lying  between  that 
line  and  such  inhabited  portion  was  unoccu- 
pied public  land?  We  think  not  Neither 
the  context  nor  the  purposes  of  Congress  war- 
rant the  construction  of  the  act  Insisted  upon 
by  the  appellant  By  the  phrase  "to  Salt 
Lake  City,"  Congress  evidently  meant  the  In- 
habited portion  of  the  city,  where  the  station 
buildings  were  located,  without  reference  to 
the  artificial  line  which  marked  Its  territorial 
limits.  That  phrase  was  employed  In  the  act 
in  the  same  sense  in  which  It  Is  ordinarily 
used  in  common  parlance  with  reference  to  the 
city.  When  Mr.  A.  says,  "I  am  going  to  Salt 
Lake  City,"  he  does  not  mean  that  he  Is  sim- 
ply going  to  the  line  that  marks  Its  territorial 
limits,  but  that  he  is  going  Into  the  city  where 
the  people  live.  The  fact  that  the  land  In  con- 
troversy was  situate  within  the  corporate  lim- 
its of  the  city  is  Immaterial,  since  it  then  con- 
stituted a  part  of  the  public  domain. 

We  do  not  deem  It  important  to  discuss  any 
other  question  presented. 

The  ease,  as  between  the  appellant  and  the 
respondent  Salt  Lake  county,  must  be  re- 
versed, with  costs  to  the  plaintiff,  and  with 
directions  to  the  court  below  to  enter  Judg- 
ment in  favor  of  the  appellant;  and  the  decree 
and  Judgment  in  favor  of  the  respondent  rail- 
road company  must  be  affirmed,  with  costs 
against  the  appellant    It  Is  so  ordered. 

BASKIN,  C.  J.,  and  McCARTY,  J.,  concur. 


BROWN  et  al.  v.  MASSBY. 
(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

JUDGMENT  —  OPENING  —  SERVICE  BY  PUBLICA- 
TION. 

1.  A  petition  to  open  a  judgment  or  order  ren- 
dered without  other  service  than  by  publication 
in  a  newspaper  may  be  made  by  a  party  to  the 
origiuai  judgment,  or  one_  to  whom  the  party 
has  conveyed  his  interest  in  the  subject-matter 
of  the  suit. 

(Syllabus  by  the  Court.) 

1[  1.  See  Judgment,  vol.  30,  Cent.  Dig.  S  259. 


Error  from  District  Court  Logan  County; 
before  .Tustlce  Burford. 

On  the  28th  day  of  January,  1902,  aiary 
Massey  filed  her  petition  in  a  suit  to  quiet 
title  to  lots  7  and  8  in  block  61  of  the  sub- 
division of  the  city  of  Guthrie.  Logan  county, 
Okl.,  known  as  "Capitol  Hill,"  and  In  said 
petition  she  named  Nellie  Brown  and  D.  G. 
Tutt  as  defendants.  On  the  same  day  she 
filed  her  affidavit  alleging  that  the  defend- 
ants were  nonresidents,  and  on  the  30th  day 
of  January,  1902,  caused  to  be  published  a 
notice  of  the  pendency  of  said  action  in  the 
Oklahoma  Guide.    On  the  15th  day  of  March, 

1902,  the  plaintiff,  Mary  Massey,  took  a  de- 
fault Judgment  against  the  defendants  Nellie 
Brown  and  D.  6.  Tutt  Afterwards,  In  the 
month  of  July,  1902,  the  defendants  Nellie 
Brown  and  D.  G.  Tutt  and  L.  N.  Beadles,  as 
their  successors  In  Interest,  filed  In  the  said 
district  court  of  Logan  county,  Okl.,  their 
Joint  application  to  open  said  default  Judg- 
ment and  to  permit  them  to  defend  In  said 
action.  Notice  of  said  application  and  affida- 
vits in  support  thereof  were  each  filed,  and 
the  said  defendants  at  the  same  time  filed 
their  answer  to  the  petition  of  the  plaintiff. 
Thereafter,   on  the  10th  day  of  February, 

1903,  the  application  to  defend  came  on  for 
bearing,  and  the  district  court  overruled  it, 
and  refused  to  open  the  case  and  allow  the 
defendants  to  defend  In  said  action,  to  which 
order  and  Judgment  overruling  their  appli- 
cation and  refusing  to  allow  the  defendants 
to  appear  iu  said  action  and  defend,  the  de- 
fendants excepted,  now  except,  and  bring 
this  case  to  this  court  by  i)etition  In  error 
for  review.    Reversed. 

John  Devereux  and  Buckner  &  Son,  for 
plaintiffs  In  error.  Lawrence  &  Huston,  for 
defendant  in  error. 

IRWIN,  J.  (after  stating  the  facts  as 
above).  In  this  case  plaintiffs  in  eiTor  rely 
upon  one  assignment  of  error  only— that  is, 
tlie  judgment  of  the  district  court  overruling 
tlielr  application  to  open  said  Judgment,  and 
denying  them  the  right  to  appear  and  de- 
feud  against  the  suit  of  Mary  Massej-— and  in 
this  plaintiffs  in  error  claim  that  tl»e  court 
misconstrued  and  misapplied  the  law  under 
the  facts  In  this  case.  This  application  is 
made  under  section  3035  of  the  Statutes  of 
1893,  which  reads  as  follows:  "A  party 
against  whom  a  Judgment  or  order  has  been 
rendered,  without  other  service  than  by  pub- 
lication In  a  newspaper,  may,  at  any  time 
within  three  years  after  the  date  of  the  Judg- 
ment or  order,  have  the  same  oitened,  and  be 
let  in  to  defend.  Before  the  Judgment  or  or- 
der shall  be  opened  the  applicant  shall  give 
notice  to  the  adverse  party  of  his  intention, 
to  make  such  an  application,  and  shall  file  a 
full  answer  to  the  petition,  pay  all  costs,  if 
the  court  require  them  to  be  paid,  and  make 
It  appear  to  the  satisfaction  of  the  court  by 
affidavlt  that  during  the  pendency  of  the  ac- 
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tlon  he  had  no  actual  notice  thereof  in  time 
to  apiiear  in  court  and  make  bis  defense;  but 
the  title  to  any  property,  the  subject  of  the 
judgment  or  order  sought  to  be  opened, 
which,  by  it,  or  in  consequence  of  it,  shall 
have  passed  to  a  purchaser  in  good  faltli, 
shall  not  be  affected  by  any  proceedings  un- 
der this  section,  nor  shall  they  affect  the  title 
of  any  property  sold  before  judgment  under 
an  attachment.  The  adverse  party,  on  the 
hearing  of  an  application  to  open  a  judgment 
or  order,  as  provided  by  this  section,  shall 
be  allowed  to  present  counter  affidavits  to 
show  that  during  the  pendency  of  the  action 
the  applicant  bad  notice  thereof  In  time  to 
appear  in  court  and  make  his  defense." 

It  la  conceded  by  counsel  on  both  sides  in 
their  brief  that  the  sole  and  only  reason  on 
which  the  court  based  his  refusal  to  set  aside 
the  judgment  and  allow  the  defendants  to 
defend  against  the  judgment  of  Mary  Massey 
was  tliat,  after  said  default  judgment  had 
been  taken,  the  defendants  Brown  and  Tutt 
had  conveyed  their  interest  in  the  subject- 
matter  of  the  action  to  L.  N.  Beadles,  and 
for  this  reason  the  defendants  Bronn  and 
Tutt  had  no  interest  in  the  case,  and  were 
not  proper  parties  to  the  proceeding,  and  that 
L.  N.  Beadles,  the  other  plaintiff  in  this  ap- 
plication, was  not  a  party  defendant  in  the 
original  action,  and  consequently  was  not 
authorized,  under  the  statute,  to  bring  this 
action.  The  decision  of  this  question  calls 
onr  attention  to  another  provision  of  the  stat- 
ute. Section  3912,  St.  1803,  reads  as  follows: 
"An  action  does  not  abate  by  the  death  or 
other  disability  of  a  party,  or  by  the  transfer 
of  any  interest  therein,  during  its  pendency, 
if  the  cause  of  action  survive  or  continue. 
In  case  of  the  death  or  other  disability  of  a 
party,  the  court  may  allow  the  action  to 
continue  by  or  against  his  representative  or 
successor  in  Interest.  In  case  of  any  other 
transfer  of  interest,  tlie  action  may  be  con- 
tinued in  the  name  of  the  original  party,  or 
the  court  may  allow  the  person  to  whom  the 
transfer  is  made,  to  be  substituted  in  the 
action." 

This  presents  the  question,  does  this  action 
.survive?  And  is  It  pending  within  the  mean- 
ing and  intention  of  this  section  of  the  Code? 
Where  the  statute  provides  that  the  judgment 
of  a  court  may  be  opened  for  certain  causes 
witliln  a  certain  stipulated  time,  the  judgment 
does  not  become  absolutely  final  until  the 
expiration  of  that  time,  but  at  all  times  be- 
tween tlie  rendering  of  the  judgment,  and  the 
expiration  of  the  statutory  time  within  which 
it  may  be  opened,  it  is  subject  to  this  con- 
thigeucy,  and  dependent  upon  this  condition 
that  It  may  be  reopened  on  application  of  the 
defendant  in  the  original  judgment,  and  he 
be  allowed  to  defend.  This  judgment  being 
a  judgment  quieting  the  title  to  certain  real 
estate,  and  the  service  having  been  made  by 
publication  only,  It  did  not  become  absolute, 
so  as  to  iierfect  the  title  in  the  plaintiff,  until 
the  expiration  of  the  time  within  which  the 


.statute  gave  the  right  to  open  the  same, 
and  we  think  a  fair  and  reasonable  construc- 
tion of  the  language  of  the  statute  would  be 
that  where  it  says,  "A  party  against  whom 
a  judgment  or  order  has  been  rendered  with- 
out other  service  than  by  publication  in  a 
newspaper,  may,  at  any  time  within  three 
years  after  the  date  of  the  judgment  or 
order  have  the  same  opened  and  be  let  in  to 
defend,"  it  means,  where  the  requirements  of 
the  statute  are  complied  with,  the  judgment 
must  be  opened,  and,  for  the  purpose  of  an 
application  to  reopen  and  for  leave  to  defend, 
the  case  is  pending  during  the  time  allowed  by 
statute,  and  for  this  purpose  it  Is  a  case  pend- 
ing; that  as  to  these  matters  the  case  Is 
not  finally  disposed  of,  and  any  person  taking 
a  judgment  upon  this  kind  of  service  does  so 
charged  with  a  knowledge  of  the  law,  and 
under  the  express  condition  that  it  may  be 
opened  for  the  cause  and  In  the  manner  pro- 
vided by  section  3955  of  the  statute.  This 
seems  to  be  the  construction  put  upon  an 
identically  similar  statute  by  the  Supreme 
Court  of  the  state  of  Kansas  in  the  case  of 
Albright  V.  Warkentin,  31  Kan.  442,  2  Pac. 
616.  The  Kansas  Supreme  Court,  speaking 
through  Judge  Brewer,  says:  "Every  party 
ought  to  have  his  day  in  court,  and  while 
service  by  publication,  which  in  fact  Im- 
parts no  actual  notice,  must  be  sustained, 
yet  a  party  thus  served,  and  who  has  In  fact 
no  knowledge  of  the  proceedings,  ought  to  be 
granted  a  hearing  if  it  can  possibly  Tx  done 
consistent  with  the  rights  of  other  parties. 
The  section  provides  ample  protection  to  third 
parties  dealing  with  property  on  tlie  faith 
of  the  Judgment,  and  tiie  plaintiff  certahily 
iias  no  right  to  complain  if,  within  a  rea- 
sonable time,  which  by  the  statute  is  fixed  at 
three  years,  the  defendant  demands  an  oppor- 
tunity of  litigating  with  him  the  justice  of 
the  claim.  In  fact,  a  judgment  upon  service 
by  publication  is,  as  between  the  parties.  In 
the  nature  of  a  conditional  judgment— one 
wlilch  becomes  final  and  absolute  only  at  the 
expiration  of  three  years,  and  liable  in  the 
meantime  to  be  opened  whenever  the  defend- 
ant brings  himself  within  the  provisions  of 
the  section." 

But  It  is  contended  by  counsel  for  defend- 
ant In  error  that  this  application  is  not  made 
by  the  proper  parties;  that  the  pklutlffs  in 
error  Tutt  and  Brown  are  not  proper  par- 
ties, for  the  reason  that  tliey  have  conveyed 
away  their  Interest  in  the  subject-matter  of 
the  suit,  and  that  Beadles  is  not  a  proper 
party,  as  he  was  not  a  party  to  the  record 
in  the  original  action;  and  tliat  the  statute 
only  applies  to  the  party  against  whom  the 
judgment  or  order  was  rendered.  As  above 
stated,  our  view  is  that  tiiis  kind  of  an  ac- 
tion survives  and  is  pending  for  the  purpose 
of  these  proceedings.  This  brings  us  to  a 
construction  of  the  last  clause  of  section  3912, 
St.  1893,  cited  above.  This  section,  after 
treating  of  cases  of  death  or  other  disability, 
and  the  proper  proceedings  in  such  cases,  uses 
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this  language;  "In  case  of  any  other  transfer 
of  interest,  the  action  may  be  continued  in 
the  name  of  the  original  party,  or  the  court 
may  allow  the  person  to  whom  the  transfer 
Is  made,  to  be  substituted  in  the  action." 
Now,  In  this  case  all  of  the  parties  make  ap- 
plication for  this  relief— the  parties  defendant 
In  the  original  action,  Brown  and  Tutt,  and 
the  person  to  whom  their  Interests  have  been 
transferred,  Beadles.  It  is  true,  the  statute, 
by  a  general  provision,  provides  in  section  26 
(section  3898)  that  "every  action  must  be  pros- 
ecuted In  the  name  of  the  real  party  in  In- 
terest." But  section  3912  seems  to  matce  pro- 
vision whereby  in  certain  cases  the  action 
may  be  prosecuted  by  a  party  whose  Interest 
has  been  transferred,  and  this,  being  a  special 
provision,  applying  to  particular  cases,  must 
control  in  this  case.  In  the  case  of  Ladd  v. 
Stevenson,  112  N.  Y.  328,  19  N.  E.  844,  8 
Am.  St.  Rep.  748,  affirming  43  Hun,  541, 
wherein  an  application  to  open  judgment  and 
get  leave  to  defend  was  made  by  the  widow, 
as  administratrix  of  one  of  the  original  de- 
fendants, and  by  two  other  parties,  who  had 
acquired  Interests  by  purchase  subsequent  to 
the  Judgment,  the  court,  by  Judge  Earl,  says: 
"In  consequence  of  the  filing  of  the  notice 
of  the  pendency  of  this  action,  persons  thus 
situated  bear  such  a  relation  to  the  action  that 
they  could  not  only  claim  to  be  made  parties 
during  the  i)endenoy  of  the  action,  but  they 
can  also  move  the  court  and  be  heard  In  refer- 
ence to  any  judgment  rendered  therein  af- 
fecting their  rights.  The  whole  power  of  the 
court  to  relieve  from  judgments  tal^en  through 
mistake,  inadvertence,  surprise,  or  excusable 
neglect.  Is  not  limited  by  section  724  [Code 
Civ.  Proc],  but,  in  the  exercise  of  its  control 
over  its  judgments,  it  may  open  them  on  the 
application  of  any  one  for  sufficient  reason. 
In  the  furtherance  of  justice.  The  power  to 
do  so  does  not  depend  upon  any  statute,  but  it 
is  inherent,  and  it  would  be  quite  unfortunate 
if  It  did  not  possess  it  to  the  fullest  extent." 
In  Vanderbllt  v.  Schreyer,  81  N.  Y.  048.  that 
court  says:  "The  court  has  power,  both  by  its 
inherent  jurisdiction  and  by  force  of  section 
724  of  the  Code  [of  Civil  Procedure],  to  set 
aside  judgments,  findings,  verdicts,  and  execu- 
tions, and  other  proceedings,  in  every  case 
where  there  is  reasonable  ground  to  believe 
that  the  party  applying  has  been  surprised  or 
has  been  put  in  peril  of  a  loss  of  a  hearing." 
Section  40  of  the  Kansas  Code  of  Civil 
Procedure  is  Identical  with  section  3012  of 
our  Code.  It  reads  as  follows:  "An  action 
does  not  abate  by  the  death  or  other  disabili- 
ty of  a  party,  or  the  transfer  of  any  Interest 
therein,  during  its  pendency.  If  the  cause  of 
action  survive  or  continue.  In  case  of  death 
or  other  disability  of  a  party  the  court  may 
allow  the  action  to  continue  by  or  against  his 
representative  or  successor  in  interest.  In 
case  of  any  other  transfer  of  Interest,  the  ac- 
tion may  be  continued  In  tlie  name  of  the 
original  party,  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be 


substituted  In  the  action."  Thus  It  will  be 
seen  that  the  language  of  the  Kansas  Code 
on  this  subject  is  the  exact  language  of  our 
Code.  The  Supreme  Court  of  that  state,  in 
the  case  of  K.,  O.  &  T.  R.  R.  Co.  ▼.  Smith, 
40  Kan.  192,  194,  19  Pac.  630,  638^  speaking 
by  Judge  Valentine  say:  "In  all  cases  of  the 
death  or  other  disability  of  a  party,  the  ac- 
tion can  then  be  continued  only  by  or  against 
the  representatives  or  successors  in  Interest 
of  such  party,  and  not  in  such  party's  own 
name.  It  is  only  In  cases  of  a  transfer  of  in- 
terest, where  the  original  party  still  exists, 
and  where  he  or  it  is  still  able  to  prosecute 
or  defend  in  his  or  its  own  name,  that  the 
action  may  be  continued  to  be  prosecuted  to 
the  end  in  his  or  its  own  name.  •  •  •" 
And  In  the  case  of  Albright  v.  Warkentln,  2 
Pac.  C14,  above  cited,  the  Kansas  court  say: 
"A  judgment  was  obtained  upon  service  by 
publication  alone,  and  without  any  appear- 
ance of  the  defendant.  Within  three  years 
therefrom  defendant  applied,  under  section 
77  of  the  Code  [of  Civil  Procedure],  to  open 
up  the  judgment  and  be  let  in  to  defend.  He 
gave  notice  of  his  application,  and  plaintiff 
appeared  in  response  thereto.  He  filed  an 
answer  containing  a  full  defense;  also  an  af- 
fidavit tliat  he  bad  a  good  defense,  and  that 
he  had  no  personal  knowledge  whatever  of 
the  pendency  of  the  action  until  after  judg- 
ment. There  was  no  counter  testimony. 
Held,  that  defendant's  application  should 
have  been  sustained,  that  the  trial  court  had 
no  discretion  to  refuse  it,  and  that,  for  the 
puii)uses  of  said  action,  an  averment  that  the 
defendant  had  no  personal  knowledge  what- 
ever is  equivalent  to  one  that  he  had  no  ac- 
tual notice." 

The  provisions  of  the  California  Code  are 
very  similar  to  ours,  and  on  this  subject  It  Is 
identical  with  ours.  The  Supreme  Court  of 
that  state.  In  the  case  of  Plummer  v.  Brown, 
04  Cal.  429.  1  Pac.  703,  say:  "We  think  that 
Martha  Brown  and  Thom,  after  acquiring 
the  entire  interest  of  tlie  defendant  in  the 
subject-matter  of  this  action,  were  bis  'legal 
representatives,'  within  the  meaning  of  the 
phrase  as  used  in  section  473,  Code  Civ. 
Proc:  'An  assignee  or  grantee  is  a  legal 
representative  of  the  assignor  or  grantor  in 
regard  to  the  thing  assigned  or  granted.' 
They  certainly  had  acquired  tlie  right  to  rep- 
resent him.  The  transfer  of  his  Interest  to 
them  entitled  them  to  have  the  action  con- 
tinued in  his  name,  or  the  court  might  allow 
them  to  be  substituted  for  him.  Code  Civ. 
Proc.  §  385.  To  represent  a  person  is  to 
stand  In  his  place,  to  act  his  part,  exercise 
his  right,  or  take  his  share.'  Abb.  Law  Diet. 
Being  the  legal  r^resentativos  of  the  defend- 
ants, the  court  was  autliorlzed,  upon  such 
terms  as  might  be  just,  to  relieve  them  from 
a  default  taken  against  him  through  their 
mistake,  inadvertence,  surprise,  or  excusable 
neglect.  After  transferring  his  entire  Inter- 
est In  the  subject  of  the  controversy,  the 
defendant  was  only  nominally  a  party  to  thu 
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action.  The  real  parties  In  Interest  were  bis 
grantees.  The  entry  of  bis  default  aftected 
tliem.  not  him.  It  Is  tbe  duty  of  all  courts 
to  construe  tbe  provisions  of  tbe  Code  'liberal- 
ly, with  a  view  to  effect  its  object  and  to 
promote  Justice.*  •  •  *"  And  In  tbe  case 
of  People  V.  Mullan.  65  Cal.  396,  4  Pac.  348, 
the  same  court  say:  "Tbe  motion  to  set 
aside  tbe  Judgment  is  a  direct,  and  not  col- 
lateral, attack.  Tbe  moving  party  offered  to 
show  that  there  was  no  service  of  summons 
on  Mullan.  The  service  purported  to  be  by 
publication,  and  tbe  specific  offer  was  to  show 
that  no  aftidavit  for  publication  of  summons 
was  ever  made,  and  that  there  was  no  order 
made  authorizing  such  publication.  On  ob- 
jection by  plaintiff,  the  offer  was  rejected, 
and  an  exception  was  reserved.  The  Judg- 
ment, if  rendered  as  offered  to  be  shown,  was 
void.  If  Mullan  was  tbe  mover,  such  ruling 
would  undoubtedly  be  error.  He  would  be 
entitled  to  show  that  the  Judgment  was  en- 
tered without  authority  of  law.  The  motion 
is  made  by  the  Cucamunga  company— a  cor- 
poration to  which  the  land  Involved  in  the 
action  bad  been  conveyed,  and  a  certificate 
of  purchase  therefor  assigned  by  Mullan  on 
the  20tb  of  October,  1881.  This  was  after 
the  judgment  attacked  bad  been  entered, 
which  was  on  the  4th  day  of  January,  1881. 
But  we  regard  the  corporation  as,  in  legal 
effect,  the  assignee  and  legal  representative 
of  Mullan,  and  standing  in  his  shoes.  Wc 
think  the  motion  was  well  made.  The  com- 
pany could  have  moved  in  tbe  name  of  Mul- 
lan, and  it  has  substantially  done  this.  We 
should  be  sacrificing  form  to  substance  to 
hold  otherwise." 

Counsel  for  defendant  In  error  cite  us,  in 
support  of  their  position,  to  the  case  of  Sat- 
terlee  v.  Grubb,  38  Kan.  237,  16  Pac.  475. 
But  an  examination  of  that  case  will  show 
that  the  only  point  decided  therein  was  that 
all  the  proceedings.  Including  tbe  notice, 
must  be  within  three  years,  and,  as  those 
proceedings  were  not  all  commenced  within 
three  years,  the  application  was  denied; 
hence  it  is  not  in  point  in  this  case.  They 
also  cite  the  case  of  Durham  v.  Moore,  48 
Kan.  13C,  29  Pac.  472.  In  that  case  It  was 
held  that  the  petition  was  Insufficient,  as  it 
did  not  show  that  tbe  defendants  in  the  orig- 
inal action,  and  the  parties  making  applica- 
tion to  open  the  Judgment,  had  a  meritorious 
defense  to  the  original  action,  and  In  this  it 
differs  from  tbe  case  at  bar.  We  think  this 
petition  to  open  tbe  Judgment  and  for  leave 
to  defend,  containing,  as  it  does,  the  names  of 
all  the  defendants  in  the  original  salt,  and 
the  name  of  tbe  person  who  purchased  their 
interest  therein,  certainly  had  tbe  proper  par- 
ties to  entitle  them  to  make  the  application. 

Tbe  only  remaining  question  is,  does  tbe 
record  show  a  compliance  with  the  require- 
ments in  the  statute?  What  are  they?  First, 
tbe  applicant  must  show  that  he  has  given 
the  notice  required.  Record,  p.  9,  shows  that 
this  was  done.    He  must  offer  to  pay  all 


costs  if  the  court  shall  require  It.  This  is 
shown  on  page  7  of  the  transcript.  He  must 
also  show  that  he  bad  no  actual  notice  of  the 
pendency  of  the  original  suit.  This  appears 
by  the  affidavit  of  Nellie  Brown  (page  10  of 
tbe  transcript)  and  the  affidavit  of  D.  G.  Tutt 
(page  11  of  tbe  transcript).  He  must  also 
file  a  full  answer  to  the  petition  in  the  orig- 
inal action. 

The  answer  is  as  follows: 

"In  tbe  District  Court  of  I^gan  County, 
Oklahoma  Territory.  Mary  Massey,  Plain- 
tiff, V.  Nellie  Brown  and  D.  G.  Tutt,  Defend- 
ants, and  L.  K  Beadles,  as  Successor  in  In- 
terest to  Defendants,  Defendants.  Answer 
to  Petition  of  Plaintiff.  Come  now  the  de- 
fendants and  li.  N.  Beadles,  successor  In  In- 
terest to  defendants,  permission  of  the  court 
having  been  first  obtained,  and  file  their  Joint 
answer  to  the  petition  of  the  plaintiff  in  this 
cause,  and,  as  matters  of  defense  thereto, 
charge  and  allege  facts  as  follows,  to  wit: 

"First.  These  defendants  and  their  succes- 
sor in  interest  in  and  to  the  real  estate  in- 
volved in  this  action  deny  each  and  every 
material  allegation  of  fact  and  conclusion  of 
law  contained  in  said '  petition,  except  those 
that  may  be  hereinafter  especially  admitted. 

"Second.  The  defendants.  Nellie  Brown,  D. 
G.  Tutt,  and  L.  N.  Beadles,  admit  that  they 
have,  hold,  and  claim  an  adverse  interest  to 
plaintiff  In  lots  numbered  seven  (7)  and  eight 
(8)  In  block  numbered  sixty-one  (61)  in  that 
subdivision  of  the  city  of  Guthrie,  Logan 
county,  Oklahoma  Territory,  known  as  'Capi- 
tol Hill.' 

"Third.  The  defendants  Nellie  Brown  and 
D.  G.  Tutt  at  the  time  of  the  commencement 
of  this  action,  and  at  tbe  time  of  the  issu- 
ance of  tbe  tax  deed  hereinafter  referred  to, 
and  for  a  long  time  prior  thereto,  and  at  all 
times  up  to  tbe  date  of  filing  the  petition  in 
this  cause,  were  tbe  absolute  owners  of  tbe 
fee-simple  title  to  tbe  above-described  real 
possessions. 

"Fourth.  That  thereafter,  on,  to  wit,  the 
14th  and  15tb  days  of  May,  A.  D.  1902,  these 
defendants,  for  a  valuable  consideration, 
sold  and  conveyed  all  of  their  said  title  to 
said  real  property  to  defendant  L.  N.  Bea- 
dles. 

"Fifth.  That  on,  to  wit,  tbe  7tb  day  of 
September,  A.  D.  1804,  the  county  treasurer 
of  Logan  county  without  authority  of  law, 
pretended  to  sell  at  tax  sale  the  real  estate 
involved  In  this  action,  for  the  alleged  non- 
payment of  taxes  for  tbe  year  A.  D.  1893,  at 
which  time  these  defendants  were  tbe  own- 
ers and  In  possession  of  said  real  estate,  and 
said  county  treasurer  did  on  said  date  make 
certificates  of  purchase  to  said  property  in- 
cluded to  the  county  of  Logan,  Oklahoma 
Territory.  And  thereafter  said  county  treas- 
urer, without  any  authority  of  law,  on,  to 
wit,  the  lOtb  day  of  May,  A.  D.  1898,  pre- 
tended to  resell  said  property  for  the  sum  of 
$15.83,  the  amount  of  charges,  taxes,  penal- 
ties, and  costs  alleged  to  be  due,  and  for 
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which  sum  said  property,  together  with  oth- 
er property  described  In  said  deed,  was  bid 
In  by  the  county  treasurer  aforesaid,  In  the 
year  A.  D.  1804  aforesaid,  for  the  further 
sum  of  money  alleged  to  be  subsequent  taxes 
accrued  and  due  thereon.  While  said  proij- 
erty  was  held  by  the  county  of  Ix>gan  under 

the  sale  aforesaid,  the  sum  of  $ ,  and 

said  treasurer  did  on  the  10th  day  of  May, 
A.  1).  1808,  again  sell  or  pretended  to  sell 
said  real  estate,  with  other  real  estate  de- 
scribed In  the  deed,  to  one  S.  S.  Lawrence 
for  the  alleged  sum  of  $52  cash,  and  did  on 
the  13th  day  of  May  A.  D.  1808,  execute  and 
deliver  to  said  S.  S.  Lawrence  a  tax  deed  for 
said  real  property  herein  described,  together 
with  other  property  described  in  said  deed. 
And  said  tax  deed  was  by  the  said  S.  S. 
Lawrence  placed  on  record  on  said  last-men- 
tioned date.  A  certified  copy  of  said  tax 
deed  is  hereto  attached,  and  made  a  part  of 
this  answer. 

'•Sixth.  That  thereafter  said  S.  S.  Law- 
rence attempted  to  convey  said  property  by 
deed  to  the  plaintift  in  this  action,  Mary 
Massey,  and  upon  which  several  pretended 
and  illegal  conveyances  she  brings  this  suit, 
and  bases  her  claim  to  title  to  the  real  prop- 
erty herein  described. 

"Seventh.  That  said  tax  deed  upon  which 
the  claim  of  plaintiff  is  based  was  placed  on 
record  in  Logan  county,  Oklahoma  TeiTltory, 
on  the  said  13th  day  of  May,  A.  D.  1898,  and 
during  the  whole  of  the  intervening  time  be- 
tween the  recording  of  this  deed  and  the  fil- 
ing of  this  action  by  plaintiff,  on,  to  wit,  the 
28th  day  of  January,  A.  D.  1902,  these  de- 
fendants were  in  possession  of  said  real  es- 
tate; and  neither  the  purchaser  at  said  pre- 
tended tax  sale,  nor  his  assigns,  the  plaintiff 
herein,  never  at  any  time  brought  suit  for 
possession,  or  otherwise  took  possession  of 
said  real  estate,  by  reason  of  which  this  ac- 
tion is  barred  by  the  statutes  of  limitation 
of  the  ten-itory  of  Oklahoma,  and  said  tax 
deed,  by  operation  of  said  statute,  became 
null  and  void. 

"Eighth.  That  said  tax  deed  upon  which 
plaintiff  herein  claims  title  is  void  upon  its 
face  for  the  following  among  other  reasons: 
Said  tax  deed  recites  only  three  certificates 
of  purchase  were  Issued  by  the  treasurer  of 
Ix)gan  county  at  said  pretended  sale  for  the 
following  described  property,  alleged  to  have 
been  sold  to  said  county,  to  wit,  for  lots  num- 
bers three  (3)  and  four  (4)  In  block  number 
fifty-three  (53),  and  lots  numbers  seven  (7) 
and  eight  (8)  in  block  number  sixty-one  (61), 
in  the  subdivision  of  tlie  city  of  Guthrie 
known  as  'Capitol  Hill';  and  because  said 
tax  deed  did  not  afiirmatlvely  show  upon  its 
face  that  said  lots  described  therein  were 
separately  sold,  and  does  not  show  for  what 
sum  said  several  lots  separately  sold  for; 
and  because  said  deed  shows  upon  its  face 
that  said  lots  were  collectively  sold  for  the 
gross  sum  of  $15.85,  the  amount  of  taxes  due 
thereon;  and  because  said  deed  does  not  re- 


cite that  said  lots  were,  prior  to  the  sale 
thereof,  legally  advertised  for  sale  for  the 
period  of  time  required  by  law;  and  because 
said  deed  does  not  recite  that  said  property 
had  been  separately  assessetl  and  charged  or 
extended  as  required  by  law;  and  because 
said  tsix  deed  shows  upon  its  face  that  said 
property  was  sold  for  nonpayment  of  taxes 
subsequent  to  the  pretended  sale  to  the 
county  ot  Logan  on  the  7th  day  of  Septem- 
ber, 1894,  and  prior  to  the  alleged  resale  in 
1808,  during  which  period  said  property  was 
not  taxable,  and  said  sale  therefore  is  con- 
trary to  law.  That  said  tax  deed  and  all 
proceedings  prior  to  the  issuance  thereof  are 
void  for  tlie  following  reasons:  Because  said 
property  was  sold  for  the  nonpayment  of  the 
following  Illegal  taxes  levied,  assessed,  char- 
ged, and  extended  for  the  year  1803,  to  wit, 
the  following  illegal  levy:  'For  countj-  gen- 
eral purposes,  including  two  (2)  mills  for  the 
support  of  the  poor  and  contingent  expentfe,' 
six  mills  on  the  dollar  valuation;  'for  county 
road  and  bridge  purposes,'  five  (5)  mills  on 
the  dollar  valuation;  for  separate  schools, 
one  (1)  mill  on  the  dollar  valuation— all  of 
which  levies  of  taxes  for  said  year  A.  V. 
1893  are  Illegal  and  void,  and  for  the  non- 
payment of  said  illegal  taxes  said  property 
was  sold;  and  for  the  reason  that  county 
clerk  never  certified  said  taxes  down  to  the 
treasurer  of  Logan  county,  with  his  wanimt 
to  collect  the  same,  for  the  said  year  A.  D. 
1803. 

"Ninth.  That  tlie  defendants  have  tender- 
ed to  plaintiff  all  taxes,  penalties,  interests, 
costs,  and  charges  due  and  accrued  on  said 
lots  described  in  said  tax  deed,  but  she  falls 
and  refuses  to  accept  the  same;  and  defend- 
ants now  tender  Into  court,  for  the  use  and 
benefit  of  plaintiff,  said  taxes.  Interest,  pen- 
alties, charges,  and  costs. 

"Tenth.  Wherefore  defendants  pray  that 
the  tax  deed  issued  herein,  and  the  convey- 
ance thereon  from  Lawrence  to  plaintiff, 
each  be  declared  null  and  void,  and  that  the 
title  to  said  real  estate  be  quieted  in  these 
defendants,  and  for  costs  of  suit  and  all 
proper  relief.  Buckner  &  Sons, 

"Attorneys  for  Defendants." 

The  tax  deed  on  which  the  original  action 
la  based  is  as  follows: 

"Tax  Deed. 

"Ferdinand  Rltterbusch  to  S.  S.  Lawrence. 

"Filed  for  record  May  13,  1898,  at  1:30  p. 
m.    J.  J.  Nelson,  Recorder  of  Deeds.    [Seal.] 

"Whereas  the  county  of  Logan  did  on  the 
lOtU  day  of  May,  1808,  produce  to  the  under- 
signed Ferdinand  Rltterbusch,  Treasurer  of 
the  county  of  Logan  in  the  Territory  of  Ok- 
lahoma, three  certificates  of  purchase  iu 
writing  bearing  date  the  7th  day  of  Septem- 
ber, 1804,  signed  by  Joseph  Stiles,  who  at 
the  last-mentioned  date  was  treasurer  of 
said  county,  from  which  it  appears  that  at  a 
tax  sale  made  under  the  laws  of  this  Terri- 
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tory  on  the  7th  day  of  September,  1894,  at 
the  Treasurer's  offlce  of  said  Logan  connty, 
the  tracts,  parcels  or  lots  of  land  lastly  In 
this  indenture  described  were  offered  for 
sale  separately  at  public  auction,  and  as  no 
other  bidders  offering  the  amount  due  there- 
in, the  same  were  then  and  there  bid  off  in 
the  name  of  the  county  of  Logan,  by  said 
county  treasurer,  Joseph  Stiles,  for  the  sum 
of  $15.85,  being  the  amount  due  on  the  fol- 
lowing tracts  or  lots  of  land  returned  delin- 
quent for  nonpayment  of  taxes,  costs  and 
charges  for  the  year  1893,  to  wit:  Lots 
three  (3)  and  four  (4)  In  block  flf ty-three  (53) 
and  lots  seven  (7)  and  eight  (8)  in  block  six- 
ty-one (61)  in  that  subdivision  of  the  City  of 
Guthrie  known  as  Capitol  Hill,  in  said  Lo- 
gan county,  and  it  appearing  that  the  coun- 
ty of  Logan  is  the  legal  owner  of  said  cer- 
tificates of  purchase,  and  the  time  fixed  by 
law  for  redeeming  the  lands  therein  describ- 
ed having  now  expired  and  the  same  not 
liaving  been  redeemed  as  provided  by  law, 
and  which  was  the  least  quantity  of  the 
tracts  above  described  that  would  sell  as 
aforesaid  for  the  amount  due  thereon  for 
taxes,  costs  and  charges  as  above  specified, 
and  it  appearing  that  said  lands  were  legally 
liable  for  taxation  and  had  been  duly  assess- 
ed and  properly  charged  on  the  tax  book  or 
duplicate  for  the  year  1893,  and  that  said 
lands  had  been  legally  advertised  for  sale 
for  said  taxes,  and  were  bid  off  in  the  name 
of  the  county  of  Logan,  as  aforesaid  on  the 
7th  day  of  September,  1894.  And  where  said 
lands  remained  unredeemed  for  three  years, 
from  the  date  of  said  sale  and  no  person  hav- 
ing oftered  to  purchase  the  same  or  any  or 
either  of  them  for  the  taxes,  penalties  and 
costs  due  thereon.  The  said  Ferdinand  Rit- 
terbusch,  county  treasurer  as  aforesaid,  gave 
notice  of  the  sale  of  such  real  estate  at  his 
office  In  said  Logan  county,  at  public  auc- 
tion for  cash  to  the  highest  bidder  between 
the  hours  of  1  o'clock  and  four  o'clock  p.  m. 
on  the  10th  day  of  May,  1898,  which  notice 
was  given  by  publication  thereof,  once  a 
week  for  four  consecutive  weeks  preceding 
said  date  fixed  for  said  sale  In  the  Oklahoma 
State  Capital,  a  newspaper  printed  and  pub- 
lished in  Guthrie,  in  said  Logan  county  and 
of  general  circulation  therein,  which  notice 
of  sale  contained  a  description  of  the  real  es- 
tate to  be  sold,  and  Included  the  real  estate 
above  described,  the  time  and  place  of  the 
fiale  and  a  statement  of  the  date  on  which 
said  real  estate  was  sold  as  aforesaid  to  the 
county  of  Logan  for  delinquent  taxes,  and 
that  the  same  has  not  been  redeemed  for  the 
period  of  three  years  from  the  date  of  such 
sale  and  the  amount  of  taxes,  costs,  penalties 
and  interest  accrued  on  the  same  and  that 
such  real  estate  would  be  sold  at  public  auc- 
tion to  the  highest  bidder  for  cash  at  such 
sale;  and  whereas,  in  pursuance  of  such  no- 
tice, said  county  treasurer,  Ferdinand  Ritter- 
bnsch.  did  on  the  10th  day  of  May,  1898,  at 
the  time  and  place  mentioned  In  said  notice, 


offer  for  sale  and  sell  separately  the  tracts 
or  lots  above  described  at  public  auction  to 
S.  S.  Lawrence  for  the  aggregate  sum  of 
fifty-two  dollars  cash,  he  being  the  highest 
and  best  bidder  therefor  at  said  sale. 

"Xow,  therefore,  this  indenture  made  this 
13th  day  of  May,  1898,  between  the  territory 
of  Oklahoma  by  Ferdinand  Kitterbusch,  the 
treasurer  of  said  county  of  the  first  part, 
and  the  said  S.  S.  Lawrence  of  the  second 
part,  Witnesseth:  That  the  said  party  of  the 
first  part  for  and  In  consideration  of  the  prem- 
ises and  the  sum  of  one  dollar  In  hand  paid, 
hath  granted,  bargained  and  sold,  and  by 
these  presents  doth  grant,  bargain  sell  and 
convey  to  the  said  party  of  the  second  part, 
his  heirs  and  assigns  forever,  the  tracts  or 
parcels  of  land  mentioned  in  said  certificates 
and  described  as  follows,  to  wit:  Lots  three 
(3)  and  four  (4)  in  block  fifty-three  (53)  and 
lots  seven  (7)  and  eight  (8)  In  block  sixty-one 
(CI)  in  that  subdivision  of  the  City  of  Guthrie 
known  as  Capitol  Hill,  in  the  county  of  Logan 
and  Territory  of  Oklahoma,  to  have  and  to 
hold  said  mentioned  tracts  or  parcels  of  land 
with  the  appurtenances  thereunto  belonging  to 
the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever,  in  as  full  and  ample 
manner  as  the  Treasurer  of  said  county  is 
empowered  by  law  to  sell  the  same. 

"In  testimony  whereof  the  said  Ferdinand 
Ritterbusch,  Treasurer  of  said  county  of  Lo- 
gan, has  hereunto  set  his  hand  and  seal  on 
the  day  and  year  aforesaid.  Ferdinand  Rit- 
terbusch, County  Treasurer.     [Seal.] 

"Territory  of  Oklahoma,  County  of  Logan— 
SB.:  Before  me  R.  Emmett  Stewart,  a  county 
clerk,  In  and  for  the  above-named  county 
and  Territory,  on  this  13  day  of  May,  1898. 
personally  appeared  Ferdinand  Ritterbusch 
to  me  known  to  be  the  county  treasm'er  of 
Logan  county,  and  the  identical  pei-sou  who 
executed  the  within  and  foregoing  instrument 
and  conveyance  of  land,  and  acknowledged 
to  me  that  he  executed  the  same  as  his  free 
and  voluntary  act  and  deed  for  the  uses  and 
purposes  therein  set  forth. 

"Witness  my  hand  and  official  seal  the  date 
above  written.  R.  Emmett  Stewart,  County 
Clerk.     [Seal.]     By  N.  J.  C.  Johnson,  Dept 

"Territory  of  Oklahoma,  County  of  Logan— 
SB.:  I,  J.  S.  Mabon,  Register  of  Deeds  in  and 
for  the  above-named  county  and  Ten-itory, 
do  hereby  certify  that  the  within  and  forego- 
ing writing,  is  a  full,  true  and  correct  copy  of 
the  original  instrument  as  recorded  in  my 
office. 

"Witness  my  hand  and  ofilciai  seal  on  this 
26th  day  of  July,  1902.  J.  S.  Mabon,  Reg.  of 
Deeds.     [Seal.]    By  H.  A.  Herwlg,  Dept." 

One  of  the  recitals  of  this  deed  is:  "Where- 
as the  comity  of  Logan  did  on  the  lOtli  day 
of  May,  1898,  produce  to  the  undersigned 
Ferdinand  Ritterbusch,  Treasurer  of  the  coun- 
ty of  Logan,  In  the  Territory  of  Oklahoma, 
three  certificates  of  purchase  •  *  •  for 
lots  three  (3)  and  four  (4)  In  block  fifty-three 
(53),  and  lots  seven  (7)  and  eight  (8)  in  block 


Digitized  by 


Google 


232 


76  PACIFIC  RJHIPORTBR. 


(CaU 


sixty-one  (61)."  It  has  been  held  \>y  this 
court,  wherein  the  same  form  of  deed  is  in- 
volved, that  where  the  sale  was  made  to  the 
county,  and  where  the  deed  showed  upon  Its 
face  that  there  was  not  a  separate  certificate 
of  purchase  for  each  lot  conveyed  by  the 
deed,  the  deed  was  void  on  its  face.  In  this 
case  we  have  three  certificates  of  purchase, 
and  four  lots  conveyed.  This  court  in  the 
case  of  Weeks  v.  Merkle,  6  OW.  719,  720,  52 
Pac.  930,  say:  "It  appears,  also,  from  the  re- 
citals of  the  deed,  that  all  of  the  parcels  con- 
veyed were  at  the  time  of  the  sale  for  the 
delinquent  taxes  purchased  by  the  county 
treasurer  for  tlie  county;  and  In  such  case 
section  21,  c.  70,  p.  1055  (St.  1893),  provides 
that,  "whenever  the  county  treasurer  of  any 
county  shall  bid  off  any  real  estate  in  the 
name  of  the  county,  he  shall  make  out  a  certif- 
icate of  purchase  to  said  county,  Just  as 
he  is  required  to  do  If  the  sale  had  been  made 
to  any  other  person,  but  he  shall  retain  the 
same  In  his  office,  until  transferred,  as  pro- 
vided In  section  20.'  And  by  the  section  re- 
ferred to,  provision  is  made  whereby  any  per- 
son may  purchase  the  interests  of  the  county 
by  paying  to  the  county  treasurer  the  amount 
of  taxes,  penalty,  and  interest,  and  'thereupon 
the  said  treasurer  shall,  and  it  is  hereby  made 
his  duty,  to  assign  and  deliver  to  the  pur- 
chaser  the  certificate  of  purchase  held  by  said 
county  for  said  real  estate.'  The  language 
of  these  two  sections  evidently  contemplates 
a  separate  certificate  by  the  county  treasurer 
for  separately  listed  tracts,  and  that  such  orig- 
inal certificate  shall  be  assigned  when  a 
purchase  is  made  by  an  individual;  In  this 
way  preventing  more  than  one  certificate  for 
the  same  parcel.  It  seems  clear  that,  in  re- 
spect to  pm-chases  made  by  an  Individual  and 
the  county  treasurer  on  behalf  of  the  county, 
a  difterent  rule  must  obtain,  relative  to  the 
number  of  ti'acts  or  parcels  which  may  be 
placed  in  one  certificate;  that  when  the  pur- 
chase is  made  by  an  individual,  at  a  delin- 
quent tax  sale,  of  a  number  of  separately  list- 
ed tracts,  he  may  have  as  many  of  such 
tracts  placed  in  one  certificate  as  he  desires. 
But  when  such  purchase  is  made  by  the  coun- 
ty treasurer,  he  must  make  a  separate  certifi- 
cate for  each  purchase.  We  can  Interpret  the 
different  provisions  upon  this  suijject  of  our 
revenue  statute  In  no  other  manner,  and  give 
effect  to  all  of  them.  The  county  treasurer 
not  being  permitted  to  make  a  new  certifi- 
cate to  an  individual  for  tracts  purcliased 
by  the  county  treasurer,  it  therefore  follows 
that  the  certificate  assigned  by  the  county 
treasurer  was  Invalid  upon  its  face,  as  It 
purported  to  convey  separately  listed  property, 
and  property  not  contiguous,  in  the  one  in- 
strument; thereby,  we  think,  fairly  showing 
that  the  sale  to  tlie  county  was  illegally  held." 
It  is  alleged  in  the  answer  that  the  tax 
deed  does  not  show  on  its  face  tliat  the 
property  was  separately  listed,  asse.s.sed,  and 
sold  as  required  by  law.  If  this  allegation 
should  be  maintained  by  the  proof,  it  would 


make  the  tax  deed  void,  under  the  doctrino 
laid  down  In  the  case  of  Weelcs  v.  Merkle. 
It  is  further  alleged  In  the  answer  that  this 
land  was  sold  for  111^^1  taxes,  and  for  a 
sum  In  excess  of  the  legal  taxes,  and  there- 
fore was  void,  which  is  held  to  make  a  tax 
deed  void  in  the  case  of  Herzog  v.  Gregg,  23 
Kan.  727.  The  tax  deed  shows  on  its  face, 
also,  that  all  of  the  property  was  sold  col- 
lectively, and  for  a  gross  sum  of  money,  which 
would  be  a  violation  of  the  doctrine  in  Weeks 
V.  Merkle.  The  tax  deed  further  shows— 
and  this  allegation  is  made  in  the  answer  of 
the  defendants,  and  the  tax  deed  is  made 
an  exhibit  and  asked  to  be  made  a  part 
of  tlie  answer— that  the  tax  deed  shows  on  its 
face  that  the  property  was  taxed  by  the- coun- 
ty while  it  held  the  certificate  of  purchase, 
and  that  such  proiierty  was  sold  for  these 
taxes,  which  would  certainly  be  illegal,  for 
the  reason  that  the  county  could  not  tax  its 
own  property,  and,  after  levying  such  a 
tax,  sell  it  for  the  tax  so  placed  upon  It. 

For  the  reasons  herein  expressed,  we  think 
the  order  and  Judgment  of  the  district  court 
In  refusing  to  reopen  the  Judgment  and  i>er- 
mit  the  defendants  to  defend  against  the 
original  action  of  Massey  v.  Brown  and  Tutt 
was  erroneous,  and  for  this  reason  the  case 
is  reversed,  and  remanded  to  the  district 
court,  with  instructions  to  open  the  Judgment 
and  allow  the  plaintiffs  In  error  to  defend. 
Costs  of  this  appeal  taxed  to  defendant  in 
error.  All  of  the  Justices  concurring,  except 
BURFORD,  C.  J.,  who,  having  tried  Uie 
cause  in  the  court  below,  took  no  part  in  this 
decision. 


PEOPLE  V.  LANG.     (Cr.  1,047.)« 

(Supreme   Court   of   California.     March   14, 

1904.) 

BOBGLARY—EVIDESCE—IN8TBUCTI0N8— ALIBI— 
BUBDEN  OF  PBOOK — C0NTINUA^■CE. 

1.  Evidence  considered,  and  held  to  support  a 
conviction  of  burglary. 

2.  On  a  prosecution  for  btirRlary,  a  witness 
was  allowed  to  state  as  a  fact  that  two  exhiLits 
were  written  by  the  same  person.  Defendant 
objected  only  on  the  Rround  that  the  corpus  de- 
licti had  not  been  proven.  Held,  tliat  tlie  error 
was  not  available  to  defendant  on  appeal. 

3.  A  rule  of  court  that  requested  instructions 
must  l>e  submitted  before  argument  should  be 
adhered  to,  if  no  essential  point  has  been  omit- 
ted in  the  instructions  given. 

4.  An  instruction  In  a  criminal  prosecution 
defining  "alibi,"  and  stating  that  accused  was 
not  required  to  prove  tlie  defense  beyond  a  rea- 
sonable doubt,  or  even  a  preponderance  of  the 
evidence,  but  was  entitled  to  acquittal  if  the 
evidence  on  tliat  point  raised  a  reasonable 
doubt,  was  not  erroneous,  as  discrediting  a  wit- 
UCS.S,  because  of  tlie  use  of  tlie  word  "attempt" 
in  the  statement  tliat  accused's  attempt  to  prove 
an  alibi  did  not  shift  the  burden  of  proof. 

5.  In  a  prosecution  for  burglary,  an  instruc- 
tion that  "the  mere  fact  of  the  defendant  having 
in  his  possession  and  disposing  of  the  property 
alleged  to  have  been  stolen :  tliat  is,  if  you  are 
satisfied  beyond  a  reasonable  doubt  that  he  had 

•Beheurlns  denied  April  U,  UOk 
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in  his  possession  the  property  alleged  to  have 
been  stolen,  and  attempted  to  dispose  of  it —  I 
say  that  those  facts  are  only  circumstances  tend- 
ing to  show  guilt,  but  that  they  are  not  of  them- 
selves sufficient  to  prove  that  he  committed  the 
bnrglary.  And  if  the  defendant  has  explained 
satisfactorily  how  be  came  into  possession  of 
the  alleged  stolen  property,  and  from  such  ex- 
planation you  believe  that  he  did  not  participate 
in  the  burglary,  and  there  is  no  otlier  evidence 
connecting  him  with  the  crime,  then  you  will 
return  a  verdict  of  not  guilty" — was  not  ob- 
jectionable as  imposing  on  defendant  the  burden 
of  proving  his  defense. 

6.  A  continuance  in  a  criminal  case  because 
of  an  absent  witness  was  properly  refused  for 
lack  of  diligence,  where  the  affidavit  of  defend- 
ant's attorney  merely  stated  that  he  diligently 
searched  at  the  witness'  former  place  of  abode 
for  seven  days,  and  made  diligent  inquiry  at 
that  place,  but  failed  to  state  that  he  searched 
at  any  other  place,  whether  inquiry  was  made 
of  any  person,  or  that  defendant  could  not  prove 
the  facts  by  some  other  witness. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Prank  H.  Dunne, 
Judge. 

Robert  Lang  was  convicted  of  burglary, 
and  appeals.    Afilrmed. 

T.  V.  Eddy  and  Natlian  C.  Cogblan,  for 
appellant  U.  S.  Webb,  Atty.  Gen.,  J.  O. 
Daly,  Dep.  Atty.  Gen.,  and  Lewis  F.  Bylng- 
ton,  Dist  Atty.,  for  the  People. 

CCMDPBR,  C.  The  defendant  was  accused 
by  the  information  of  the  crime  of  burglary, 
alleged  to  have  been  committed  on  the  6th 
day  of  August,  1901,  by  entering  the  rooms 
of  one  Orr,  with  Intent  to  commit  larceny. 
He  was  convicted  and  sentenced  to  five  years 
in  the  State  Prison.  This  appeal  is  from 
the  judgment  and  order  denying  his  motion 
for  a  new  trial. 

1.  It  Is  claimed  that  the  evidence  wholly 
falls  to  establish  the  fact  that  any  burglary 
was  committed,  and  that  for  this  reason  cer- 
tain evidence  was  improperly  admitted.  The 
witness  Orr  testified  that  on  the  5th  and  6th 
days  of  August,  1901,  he  occupied  rooms  40 
and  41  at  501  Geavy  street;  that  be  put  his 
overcoat  In  the  clothespress  on  the  morning 
of  the  5th  of  August;  that  he  missed  the 
overcoat  from  his  room  on  the  evening  of 
the  6th,  and  that  he  never  gave  any  one 
permission  to  take  the  overcoat  from  the 
rooms;  that  he  afterwards  recovered  the 
overcoat  from  Detectives  Dinan  and  Wren. 
'Xhere  Is  evidence,  which.  If  true  (and  we 
must  presume  it  to  be  for  the  puritoses  of 
this  case),  shows  that  on  the  morning  of 
Angust  Gth  the  defendant  took  the  overcoat 
to  a  loan  o£Bce  at  22  Mason  street,  and 
pawned  It  for  $4;  that  he  signed  a  fictitious 
name  on  the  books  at  the  loan  office,  to  wit, 
"G.  Reed,  1101  Eddy  Street;"  that  the  over- 
coat is  the  property  of  Orr;  that  It  was 
found  at  the  loan  office  by  Detectives  Diuan 
and  Wren;  that  the  name,  "G.  Reed,  1101 
Eddy  Street,"  written  In  the  books  of  the 
loan  office,  Is  the  handwriting  of  defendant; 
and  that  defendant,  when  arrested,  denied 


that  he  pawned  the  overcoat  We  think 
the  above  facts  sufficient  to  justify  the  Im- 
plied finding  of  the  jury  that  defendant  en- 
tered the  room  where  the  overcoat  was,  and 
from  which  It  was  taken.  Some  one  took 
it  from  the  rooms  of  Orr  on  or  about  the 
time  charged.  Defendant  on  the  same  day 
had  the  coat  in  his  possession.  He  took  It 
to  a  loan  office.  He  there  signed  a  fictitious 
name,  and  afterwards  denied  the  signature. 
Willie  possession  of  the  stolen  property  Is 
not,  of  Itself,  sufficient  evidence  of  the  guilt 
of  the  party  in  whose  possession  it  is  found, 
Btlll  the  recent  possession,  unexplained,  is  a 
very  strong  circumstance,  when  taken  in 
connection  with  other  circumstances  that 
point  to  guilt  The  flctltlouB  name  given  at 
the  loan  office,  the  pawning  of  the  coat  on 
the  very  day  it  was  lost,  and  the  denying  of  the 
signature  on  the  books  of  the  loan  office  are 
potent  facta  which  are  sufficient  to  Justify 
the  Inference  of  guilt  The  authorities  hold 
that  where  goods  have  beem  feloniouriy  tak- 
en by  means  of  a  burglary,  and  they  are  im- 
mediately or  soon  thereafter  found  In  the 
possession  of  a  person  who  gives  a  false  ac- 
count, or  refuses  to  give  any  account  of  the 
manner  In  which  he  came  Into  the  posses- 
sion, proof  of  such  possession  and  guilty  con- 
duct Is  presumptive  evidence  not  only  that 
he  stole  the  goods,  but  that  he  made  use  of 
the  means  by  which  access  to  them  was  ob- 
tained. Davis  V.  People,  1  Parker,  Or.  E. 
447;  Knickerbocker  v.  People,  67  Barb.  365; 
Regina  v.  Exall  et  al.,  4  F.  &  F.  923;  Walker 
V.  Commonwealth,  28  Grat  9Gd;  Methard  v. 
State,  19  Ohio  St  863;  Wharton's  Crim. 
Law,  f  703  et  seq.;  People  v.  Flynn,  73  Cal. 
511,  16  Pac.  102;  People  v.  Smith,  88  CaL 
238,  24  Pac.  988.  In  the  latter  case  this 
court  said  in  speaking  of  a  conviction  of 
burglary:  "The  evidence  of  the  recent  pos- 
session of  the  stolen  property,  together  with 
the  defendant's  statements  and  the  clrcimi- 
stances  surrounding  the  transaction,  were 
sufficient  to  warrant  the  jury  in  their  ver- 
dict" The  overcoat  could  not  well  have 
been  taken  from  Orr's  rooms  without  the 
party  who  took  it  having  entered  the  room.' 
Counsel,  in  bis  brief,  says  It  would  be  a 
dangerous  rule  to  make  a  conviction  depend 
upon  the  memory  of  one  man  as  to  the  place 
where  he  last  saw  his  property,  and  that  Orr 
may  possibly  have  left  his  overcoat  in  some 
other  place.  Convictions  In  many  cases  de- 
pend upon  the  memory  of  one  witness,  but 
that  Is  for  the  jury,  and  not  for  this  court; 
and,  if  probabilities  could  be  indulged  in  for 
the  purpose  of  overthrowing  a  verdict,  then 
no  conviction  would  stand.  This  point  dis- 
poses of  the  contention  in  regard  to  error 
in  the  admission  of  certain  evidence  because 
the  corpus  delicti  had  not  been  established. 
It  is  not  claimed  that  If  the  proof  showed 
that  burglary  had  been  committed,  the  evi- 
dence was  not  admisaible. 

2.  It  is  claimed  that  the  court  erred  in  al- 
lowing the  witness  Kytka  to  testify  to  a  fact. 
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when  his  opinion  only  was  competent  The 
district  attorney  showed  the  witness  certain 
handwriting,  and  asked  if  the  same  man  who 
wrote,  "G.  Reed,  1101  Eddy  Street,"  on  Peo- 
ple's Exhibit  No.  2  wrote  certain  writing 
on  People's  Exhibit  No.  S.  The  objection  to 
the  question  was  that  It  was  incompetent 
for  the  reason  that  the  corpus  delicti  had  not 
been  established.  No  objection  was  made  to 
the  effect  that  the  witness  was  asked  a  fact, 
instead  of  an  opinion.  But  even  if  the  objec- 
tion had  been  made,  it  Is  evident  that  the 
jury  understood  the  statement  to  be  only  the 
opinion  of  the  witness.  Defendant  had  the 
right  to  fully  cross-examine,  and  such  cross- 
examination  would  have  brought  forth  the 
reason  for  the  statement.  If  defendant  had 
made  the  proper  objection  at  the  time,  no 
doubt  the  alleged  error  would  have  been 
avoided. 

3.  It  is  argued  that  the  court  erred  in  oral- 
ly charging  the  jury,  and  in  refusing  several 
instructions  offered  by  the  defendant  As  to 
the  oral  charge,  the  bill  of  exceptions  shows 
that  It  was  taken  down  by  the  phonographic 
reporter,  and  that  "after  argument  had  been 
made  by  counsel,  and  an  oral  charge  deliver- 
ed by  the  court  which  was  taken  down  at 
the  time  by  the  official  reporter,  a  written 
charge  having  been  waived  by  counsel  on 
Ijoth  sides,  the  jury  retired  in  charge  of  a 
sworn  officer  to  deliberate  upon  their  verdict" 
The  above  shows  a  consent  that  the  jury  be 
charged  orally.  As  to  the  refusal  to  give 
defendant's  requested  instructions,  the  rec- 
ord shows  that  they  were  not  presented  to 
the  court  until  the  district  attorney  was 
concluding  bis  argument,  and  that  the  rule 
of  the  court  required  that  they  should  have 
been  presented  before  the  commencement  of 
the  arguments  of  counsel.  Such  rule  of  court 
is  regarded  as  proper,  and  should  generally 
be  followed  by  counsel,  but  the  rule  will  not 
justify  the  court  in  refusing  to  give  a  proper 
instruction  upon  a  point  in  the  case  material 
to  the  defendant,  which  has  not  been  given 
elsewhere.  People  v.  Silva,  121  Cal.  668,  54 
Pac.  146.  In  this  case  our  attention  has  not 
been  called  to  any  instruction  offered  wliich 
in  our  ophiion  would  justify  us  in  saying  that 
the  court  should  have  set  aside  or  disregard- 
ed its  rule.  Again,  the  record  shows  that 
a  written  charge  was  waived  by  counsel  aft- 
er the  case  was  finally  argued,  and  the  oral 
charge  given  by  the  court  seems  to  have  been 
full  and  fair  to  defendant  covering  all  the 
Important  phases  of  the  case. 

4.  It  is  claimed  that  the  court  erred  in  in- 
structing the  Jury  "that  the  attempt  of  the 
accused  to  prove  an  alibi  does  not  shift  the 
burden  of  proof  from  the  prosecution."  The 
extract  quoted  and  complained  of  by  defend- 
ant must  be  read  in  connection  with  the  en- 
tire Instruction  in  which  it  occurs,  which  is 
as  follows:  "Upon  the  question  of  alibi  the 
court  instructs  you  that  an  alibi  simply  means 
that  the  accused  was  at  another  place  at  the 
time  that  the  crime  charged  is  alleged  to 


have  been  committed,  and  therefore  could 
not  have  been  committed.  All  the  evidence 
should  be  carefully  considered  by  yon,  and, 
if  the  evidence  on  this  subject,  considered 
with  all  the  other  evidence,  is  sufficient  to 
raise  a  reasonable  doubt  as  to  the  guilt  of 
the  defendant  you  should  acquit  him.  The 
accused  Is  not  required  to  prove  an  alibi  be- 
yond a  reasonable  doubt  or  even  by  a  prepon- 
derance of  evidence.  It  is  sufficient  to  justly 
an  acciuittal  if  the  evidence  upon  that  point 
raises  a  reasonable  doubt  of  his  presence  at 
the  time  and  place  of  the  commission  of  the 
crime  charged.  If  you  find  that  a  crime 
was  committed.  And  you  will  understand, 
also,  that  the  attempt  of  the  accused  to  prove 
an  alibi  does  not  shift  the  burden  of  proof 
from  the  prosecution,  but  that  the  prosecu- 
tion is  bound  to  prove  his  presence  beyond  a 
reasonable  doubt"  The  court  by  the  use  of 
the  word  "attempt"  did  not  mean  to  dis- 
credit the  evidence  of  defendant  on  the  ques- 
tion of  alibi,  and  it  could  not  have  been  so 
understood  by  the  jury.  It  is,  perhaps,  not 
the  best  expression  that  could  have  been  used; 
but  it  evidently  meant  that  the  fact  that 
defendant  had  offered  evidence  for  the  pur- 
pose of  proving  an  alibi,  does  not  sliift  the 
burden  of  proof.  It  was  certainly  favorable 
to  defendant  It  gave  the  jury  the  clear  Idea 
that  whatever  had  been  done  by  way  of 
proving  an  alibi  did  not  make  it  less  impera- 
tive for  them  to  bear  in  mind  that  the  bur- 
den was  upon  the  prosecution  to  prove  the 
presence  of  defendant  beyond  a  reasonable 
doubt  See  People  v.  Glover  (Cal.)  74  Pac. 
745.  The  case  of  People  v.  Ellenwood,  119 
Cal.  170,  51  Pac.  653,  cited  by  defendant  does 
not  support  his  contention.  There  it  clearly 
appears  that  the  court  discredited  a  witness. 
To  tell  the  jury  that  a  party  had  "brought 
here  a  witness  who  undertakes  to  tell  you" 
that  he  has  done  a  certain  thing  was  clearly 
an  intimation  discrediting  the  witness. 

5.  It  is  claimed  that  the  court  erred  In  in- 
structing the  jury  as  follows:  "And  if  the  de- 
fendant has  explained  satisfactorily  how  he 
came  into  possession  of  the  alleged  stolen 
property,  and  from  such  explanation  you  be- 
lieve that  he  did  not  participate  in  the  bur- 
glary, and  there  is  no  other  evidence  con- 
necting him  with  the  crime,  then  you  will 
return  a  verdict  of  not  guilty"— for  the  alleg- 
ed reason  that  the  instruction  placed  the 
burden  of  proving  his  Innocence  upon  the 
defendant  By  an  examination  of  the  entire 
Instruction  from  which  the  quoted  portion 
of  the  Instruction  Is  taken,  it  is  clear  that 
no  such  construction  can  be  placed  upon  It 
The  court  said:  "I  charge  you,  gentlemen, 
that  the  mere  fact  of  the  defendant  having 
in  his  possession  and  disposing  of  the  prop- 
erty alleged  to  have  been  stolen;  that  is, 
if  you  are  satisfied  beyond  a  reasonable  doubt 
that  he  had  in  his  possession  the  property 
alleged  to  have  been  stolen,  and  attempted  to 
dispose  of  it—  I  say  that  those  facts  are 
only   circumstances  tending  to   show  guilt. 
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but  they  are  not  of  thcmselvea  sufficient  to 
prove  that  he  committed  the  bm'glary.  And 
if  the  defendant  has  explained  satisfactorily 
how  he  came  Into  possession  of  the  alleged 
stolen  property,  and  from  such  explanation 
you  believe  that  he  did  not  participate  In  the 
burglary,  and  there  is  no  other  evidence  con- 
necting him  with  the  crime,  then  you  will 
return  a  verdict  of  not  guilty."  The  Instruc- 
tlon  was  fair  to  defendant,  and  stated  the 
law  as  favorably  to  him  as  he  could  have  ex- 
pected. 

6.  There  was  no  error  in  denying  defend- 
ant's motion  for  a  continuance.  The  affidavit 
does  not  show  due  or  proper  diligence.  It 
states  that  defendant's  attorney  searched  dili- 
gently for  the  witness  for  seven  days  at  his 
former  place  of  residence,  501  Geary  street, 
in  the  city  and  county  of  San  Francisco. 
Seven  days  was  certainly  long  enough  to 
i>earch  In  one  place,  but  no  search  elsewhere 
appears  to  have  been  made.  The  affidavit 
states  that  the  attorney  made  diligent  inquiry 
at  said  place,  but  whether  any  one  heard  the 
inquiry  or  not,  or  whether  it  was  made  of 
any  person  at  the  place,  does  not  appear. 
Nor  does  it  appear  that  defendant  could  not 
have  proved  the  facts  set  forth  In  the  af- 
fidavit by  some  other  witness.  In  fact,  the 
testimony  of  the  absent  witness  given  on  a 
former  trial  as  to  the  matters  set  forth  In  the 
affidavit  was  read  to  the  jury  in  this  case. 
We  have  examined  the  other  assignments  of 
error,  and  discover  nothing  that  would  Jus- 
tify a  reversal  of  the  case. 

We  advise  that  the  Judgment  and  order  be 
affirmed. 

We  concur:    CHIPMAN,  C;    SMITH,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  and  order  appealed 
from  are  affirmed:  McFAKLAND,  J.;  LORI- 
GAN,  J.;   HEXSHAW,  J, 
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BLANKENSHIP  ▼.  WIIALET  et  al.     (Sac. 
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(Supreme   Court  of  California.     March   1% 

1904.) 

IVATEBS  AND  WATEB  COURSES  —  IBRIOATION 
DITCH— BIGHT  TO  USE— AGBEEMENT  WITH 
OWNEB — SUBSEQUENT  PURCnASER — NOTICE — 
PI.EADINOS  —  AMENDMENTS  —  LAW  OF  THE 
CASE. 

1.  The  decision  of  the  Supreme  Court  on  ap- 
peal is  the  law  of  the  case  on  a  subsequent 
trial. 

2.  Where,  in  an  action  to  enforce  an  agree- 
ment giving  plaintiff  the  right  to  use  the  waters 
of  a  ditch  on  the  land  of  another  for  purpoes 
of  irrigation,  the  complaint  alleged  tliat  the 
agreement  was  made  with  a  desisnated  person, 
who  at  the  time  owned  the  land  over  which  the 
ditch  waa  dug,  and  the  proof  showed  that  an- 
other person  was  the  owner,  and  made  the 
agreement  with  plaintiff,  the  permission  to 
amend  the  complaint  to  correspond  with  the  evi- 
dence was  not  prejudicial. 


•JtebcarliiB  denied  April  16,  1804. 


3.  Evidence  in  a  suit  'to  enforce  a  contract 
giving  plaintiff  the  right  to  the  use  of  the  wa- 
ters of  a  ditch  for  irrigating  iiis  lands  held  to 
support  a  finding  that  the  construction  of  the. 
ditch  was  done  under  an  agreement  that  plam- 
tiff,  jointly  with  others,  should  have  a  perpetual 
right  to  use  the  waters  of  the  ditch  for  irrign- 
tion  purposes ;  the  word  "jointly,"  in  the  find- 
ing, only  meaning  that  plaintiiFs  right  was  not 
exclusive  or  superior  to  the  rights  of  the  others. 

4.  The  language  of  a  finding  and  judTment 
providing  that  plaintiff  shall  have  the  right  to 
enter  on  the  premises  of  another  to  repair  a 
ditch  for  the  purpose  of  conducting  water  to 
plaintiff's  land,  and  for  the  iiTigation  of  the 
lands  of  others,  does  not  authorize  plaintiff  to 
do  anything  to  the  ditch  that  will  impair  the 
use  thereof  by  the  others  interested  therein. 

5.  The  right  to  the  use  of  an  irrigation  ditch 
for  the  benefit  of  one's  land  may  exist,  though 
he  can  enjoy  the  same  only  by  procuring  a  right 
of  way  through  intervening  lands. 

6.  Evidence  in  a  suit  to  enforce  a  contract 
giving  plaintiff  the  right  to  the  use  of  the  wa- 
ters of  a  ditch  for  irrigating  his  land  held  sut- 
flclent  to  support  a  finding  that  the  contract 
was  made  with  the  then  owner  of  the  land 
over  which  the  ditch  was  dug. 

7.  Evidence  in  a  suit  to  enforce  a  contract 
giving  plaintiff  the  right  to  the  use  of  the  wa- 
ters of  a  ditch  for  irrigating  his  lands  ApM  to 
show  that  a  purchaser  of  the  land  through  which 
the  ditch  was  located,  purchasing  subsequent  to 
the  malting  of  the  contract  and  the  construction 
of  the  ditch,  had  notice,  at  the  time  of  the  pur- 
chase, of  the  contract.  I 

Department  1.  Appeal  from  Superior 
Court.  Tulare  County;  W.  B.  Wallace,  Judge. 

Action  by  P.  N.  Blankenshlp  against  Sam- 
nel  Whaley  and  others.  From  a  Judgment 
for  plaintiff,  defendants  Whaley  appeal.  Af- 
firmed. I 

T.  E.  Clark  and  Maurice  E.  Power,  for  ap- 
pellants. B3.  W.  Holland,  Bradley  &  Farna- 
worth,  and  Theo.  S.  Shaw,  for  respondent.       | 

I 

AKGELLOTTI,  J.  Plaintiff  had  Judgment 
decreeing  him  to  have  the  perpetual  rights 
Jointly  with  defendants  Whaley  (husband 
and  wife)  and  others,  to  the  use  of  a  certain 
ditch  on  the  land  of  defendants  Whaley  for 
the  purpose  of  conducting  water  through  and 
in  the  same  for  irrigating  piurposes,  and  the 
right  at  all  times  to  enter  upon  said  land  for 
tlie  purpose  of  doing  ail  things  necessary  to 
the  mahitenance  of  the  ditch,  and  granting 
him  an  injunction  restraining  the  defendants 
from  Interfering  with  him  In  the  exercise  of 
such  right  to  the  use  of  said  ditch.  The  de- 
fendants Whaley  appeal  from  the  judgment, 
and  from  an  order  denying  their  motion  for  a 
new  trial. 

The  case  has  been  here  before,  on  an  ap- 
peal by  plaintiff,  on  the  Judgment  roll,  from 
a  Judgment  in  favor  of  the  defendants.  It 
was  held  bj'  this  court  on  the  former  appeal 
that  the  findings  of  the  court  upon  the  is- 
sues made  by  the  pleadings  were  such  as  to 
entitle  the  plaintiff  to  the  relief  souglit  by 
him,  if  the  defendants  Whaley  had  knowl- 
edge of  plaintiff's  rights  at  the  time  they  ob- 
tained title  to  the  ditch  and  the  land  over 
which  It  runs.  The  trial  court  had  not  clear- 
ly found  rpon  this  Issue  of  knowledge,  and 
for  that  reason  the  Judgment  was  reversed. 
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thl8  court  saying:  "Thns  It  appears  that 
the  findings  are  Insufficient  to  support  the 
Juilgment,  for  lack  of  an  essential  finding  as 
to  the  knowledge  of  defendants.  If  defend- 
ants took  with  knowledge  of  plaintiff's  right, 
the  other  findings  of  the  court  clearly  estab- 
lish that  this  right  was  sufliclent  to  entitle 
plaintiff  to  an  execution  of  the  parol  agree- 
niont."  Blankensblp  t.  Whaley,  124  Cal. 
300,  57  Pac.  79.  The  Issues  made  by  the 
pleadings  and  the  findings  of  the  court  on 
the  former  trial  are  set  forth  In  the  opinion 
of  this  court  on  that  appeal,  and  an  examina- 
tion of  the  record  on  this  appeal  develops 
the  fact  that  there  has  been  no  substantial 
change  therein,  except  that  it  has  now  been 
found  that,  at  the  time  they  became  the  own- 
ers of  the  land  on  which  the  ditch  Is  situated, 
the  defendants  Whaley  had  notice  of  plain- 
tiff's right  to  the  use  thereof.  This  finding 
would  appear,  under  the  decision  of  this 
court  on  the  former  appeal,  to  render  the 
findings  sufficient  to  support  the  Judgment 

The  question  as  to  the  effect  of  the  findings 
that  the  plaintiff  "and  others"  "enlarged"  the 
ditch  under  an  agreement  by  which  "they" 
were  to  have  a  perpetual  Interest  In  the  ditch, 
while  the  allegations  of  the  complaint  were 
that  the  "plaintiff"  "constructed"  the  ditch 
under  an  agreement  by  which  "he"  was  to 
have  such  interest,  was  necessarily  Involved 
In  the  former  decision,  and  expressly  noted 
in  the  opinion.  The  variance  was  probably 
not  regarded  as  material,  but,  whatever  the 
basis  of  the  ruling,  the  former  decision  has 
become  the  law  of  this  case,  so  far  as  this 
contention  of  appellants  is  concerned. 

The  same  Is  also  true  of  the  contention  of 
the  appellants  as  to  the  effect  of  the  findings 
that  there  was  no  written  conveyance  or 
agreement,  and  that  the  agreement  was  in 
parol.  This  court,  in  the  former  decision,  said 
that  the  findings  showed  such  an  execution  of 
the  parol  agreement  as  would  entitle  the 
plaintiff  to  enforce  the  agreement  The  find- 
ings on  this  appeal  not  being  materially  dif- 
ferent in  this  respect,  the  law  of  the  case 
disposes  of  this  contention  of  appellants. 

The  original  complaint  alleges  that  the 
work  was  done  upon  lands  which  were  at  the 
time  the  property  of  one  B.  G.  Rogers,  under 
an  agreement  with  him.  At  the  conclusion 
of  the  taking  of  evidence  on  the  trial,  the 
trial  court  allowed  the  plaintiff  to  amend  his 
complaint  by  striking  out  the  name  of  R. 
G.  Rogers,  and  inserting  In  Ueu  thereof  the 
name  of  Catherine  Curtis,  as  the  person  who 
was  then  the  owner  of  the  land,  and  with 
whom  the  agreement  was  made.  There  was 
no  error  In  this.  It  was  developed  at  the 
very  commencement  of  the  trial  that  Robert 
G.  Rogers  was  not  the  owner  of  the  property 
at  the  time  of  the  agreement,  but  that  the 
title  was  then  In  his  mother,  Catherine  Cur- 
tis. Rogers  acquired  the  property  some  four 
years  later,  and  his  administratrix  in  1805 
transferred  It  to  defendants.  The  record 
shows  that  the  case  was  tried  upon  this  the- 
ory; plaintiff's  claim  being  that,  as  the  agent 


of  Mrs.  Curtis,  Rogers  was  authorised  to 
make  the  agreement  and  that  Mrs.  CurtU 
ratified  the  same.  The  amendment  in  no  way 
changed  the  cause  of  action,  but  was  simply 
made  to  conform  to  the  proof,  and  could  not, 
under  the  circumstances,  have  operated  to 
the  prejudice  of  defendants. 

It  Is  urged  that  the  evidence  was  Insufil- 
dent  to  sustain  the  findings  of  the  court  in 
many  respects.  Much  of  this  contention  Is 
based  upon  the  fact  that  the  evidence  failed 
entirely  to  sustain  certain  allegations  of  the 
complaint  as  to  "construction,"  etc.,  and,  at 
most,  tended  to  support  findings  at  variance 
with  said  allegation.  These  matters  have  al- 
ready been  referred  to,  In  discussing  the  dif- 
ference between  the  findings  and  the  allega- 
tions of  the  complaint  If  the  findings  in 
this  respect  accord  with  the  evidence,  there 
Is,  of  course,  nothing  in  the  objection  that  the 
evidence  fails  to  support  such  findings. 

The  trial  court,  after  finding  that  plaintiff 
and  others  enlarged  the  ditch,  found  as  fol- 
lows: "That  said  ditch  was  enlarged  on 
the  above-described  land  by  plaintiff,  said 
Catherine  Curtis,  and  others,  as  above  found, 
under  a  parol  agreement  with  said  Catherine 
Curtis,  who  was  at  said  time  the  owner  of, 
and  seised  in  fee  and  in  control  and  posses- 
sion of,  said  land;  that  said  plaintiff,  jointly 
with  said  Catherine  Curtis  and  others,  was 
to  have  the  perpetual  right  to  the  use  of  said 
ditch  for  the  purpose  of  conducting  water 
through  the  same  for  the  Irrigation  of  his 
and  their  lands,  and  the  right  at  all  times  to 
enter  upon  said  premises  to  repair  and  keep 
in  proper  condition  for  the  purpose  of  con- 
ducting water  therein  to  certain  lands  owned 
by  said  plaintiff,  hereinafter  described  In 
these  findings,  for  the  Irrigation  of  the  same, 
and  for  the  Irrigation  of  the  lands  of  said 
Catherine  Curtis  and  others;  and  that  ever 
since  the  early  part  of  the  year  1887  said 
plaintiff  has  continuously,  openly,  notorious- 
ly, but  not  adversely,  used  said  ditch  for  the 
purpose  of  conducting  water  to  and  for  the 
purpose  of  irrigating  the  land  owned  by  him, 
hereinafter  described,  during  the  irrigating 
season  of  each  year."  This  finding  is  earnest- 
ly assailed  by  defendants  as  to  every  fact 
therein  stated,  but  we  cannot  say  that  the 
conclusions  of  the  trial  court  therein  express- 
ed do  not  find  sufficient  support  in  the  evi- 
dence. It  is  not  disputed  that  the  ditch  was 
very  materially  enlarged  and  rendered  much 
more  valuable  by  the  work  done  upon  It  It 
was  originally  a  small  aflahv-about  a  foot 
and  a  half  wide— carrying  a  very  small  head 
of,  water.  It  was  transformed  into  a  ditch 
0  feet  wide  on  the  bottom,  about  9  feet  wide 
at  the  top,  and  from  2^4  to  3  feet  In  depth. 
The  head  of  the  new  ditch  was  lower  than 
that  of  the  old,  and  the  water  of  the  river 
was  thereby  made  to  more  freely  enter  It 
This  work  was  done  by  R.  G.  Rogers  and 
plaintiff  and  two  others,  all  of  whom  were 
solicited  by  Rogers  to  do  the  same,  upon  some 
agreement  as  to  the  use  by  them  of  the 
ditch,  or  the  water  flowing  therein.   As  to  aU 
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this  there  is  no  dispute.  The  question  as  to 
which  there  Is  a  dispute  Is  as  to  what  that 
agreement  was.  There  was  testimony  to  the 
effect  that  Rogers  asked  them  "to  go  in  with 
him"  in  the  matter;  told  plaintiff  that  It 
was  the  only  way  by  which  he  (plaintiff) 
could  irrigate  portions  of  his  land;  and 
agreed  with  him  that  they  would  malce  the 
ditch  large  enough  so  that  it  would  carry 
water  enough  for  them  all;  that  they  (the 
original  owners  and  plaintiff,  Hudson  and 
Brown,  who  assisted  in  the  work)  could  all 
have  water,  and  an  Interest  in  the  ditch— 
and  that  this  was  the  agreement  upon  which 
the  work  was  done.  This  evidence  was  a 
sufficient  basis  for  a  finding  that  the  work 
was  done  under  an  agreement  that  the  plain- 
tiff, with  the  others  Interested  In  the  ditch, 
was  to  have  the  perpetual  right  to  the  use  of 
such  ditch,  for  the  purpose  of  conducting  wa- 
ter through  the  same  for  the  Irrigation  of  his 
land.  The  word  "jointly,"  as  used  In  this 
finding  and  In  the  judgment,  means  only  that 
his  right  to  such  use  Is  In  no  degree  exclusive 
or  superior  to  the  right  of  others  Interested 
therein,  but  that  he,  with  Mrs.  Curtis  and 
her  successors,  and  the  others  interested, 
have  the  right  together,  as  a  common  right. 

Plaintiff's  right  to  enter  upon  the  prem- 
ises, to  repair  and  keep  the  ditch  in  proper 
condition  for  the  purposes  for  which  it  was 
enlarged,  is  to  be  Inferred  from  the  fact 
of  his  right  to  the  use  of  the  ditch,  and  the 
finding  In  that  respect  is  therefore  sustained 
by  the  evidence.  The  language  of  the  find- 
ing and  judgment  In  this  regard  Is  not  such 
as  to  authorize  plaintiff  to  do  anything  in 
regard  to  the  ditch  that  would  Impair  the 
use  of  the  same  by  the  others  Interested  there- 
in. There  was  also  evidence  sufllcient  to 
sustain  a  finding  that  the  plaintiff  had  usee 
the  ditch  during  the  years  1889, 1891, 1892,  anc 
2.S93,  taking  the  water  therefrom  to  his  lanC 
by  means  of  a  slough  traversing  the  land 
now  owned  by  defendants,  and  again  in 
1S96  by  means  of  a  canal,  constructed  In 
1804  or  1895,  that  Intersects  the  ditch  and 
runs  over  his  laud,  and  that  his  right  to  use 
water  from  the  ditch  was  never  interfered 
with  until  the  time  alleged  In  the  complaint, 
viz.,   1897. 

Much  reliance  Is  placed  by  defendants  up- 
on the  fact  that  this  ditch  In  no  place  touches 
plaintiff's  land.  While  he  has  been  allow- 
ed, as  above  stated,  to  use  on  certain  occa- 
sions a  so-called  natural  slough  on  defendants' 
land  for  the  purpose  of  carrying  water  fron* 
the  ditch  to  his  land,  It  does  not  appea.-  tha 
he  has  any  legal  right  to  use  such  slough,  and 
the  decree  herein  does  not  adjudge  that  he 
has  any  such  right,  or  waiTant  him  in  using 
the  same.  But  his  right  to  use  the  ditch 
for  the  benefit  of  his  land  may  exist,  al- 
though he  can  enjoy  the  same  only  by  procur- 
ing a  right  of  way,  over  which  to  carry 
water  therefrom  through  the  intervening  lands 
to  his  land.  TTie  record  shows  evidence  to 
the  effect  that,  since  the  commencement  of 


this  action,  he  has  procured  such  a  right  of 
way  over  land  not  belonging  to  defendants. 

It  is  urged  that  the  evidence  shows  that 
the  agreement  was  made  with  Bogers,  and 
not  with  Mrs.  Curtis,  the  owner  of  the  land. 
Rogers,  the  son  of  Mrs.  Curtis,  was  her 
agent  In  possession  of  the  land,  and  had 
the  management  of  the  land.  She  testified 
that,  at  the  time  the  ditch  was  enlarged, 
Rogers  was  acting  as  her  agent,  and  did 
her  business.  He  advised  her  of  the  neces- 
sity for  the  work,  and,  as  she  testified,  told 
her  that  he  had  asked  plaintiff,  Hudson,  and 
Brown  to  assist  him  in  the  matter,  "and 
they  could  get  water  In  their  turn."  She  tes- 
tified that  she  told  her  son  that  she  was 
satisfied,  and  further  testified  that  she  knew 
of  the  subsequent  use  of  the  ditch  by  these 
parties,  and  was  satisfied  that  they  should 
have  an  interest  in  the  ditch  so  long  as 
she  ovmed  the  land.  We  are  of  the  opinion 
that  the  evidence  was  sufficient  to  support 
the  conclusion  of  the  court  that  Mrs.  Curtis 
was  fully  advised  by  Bogers  of  the  propos- 
ed agreement,  and  authorized  the  same,  and 
acquiesced  in  the  subsequent  use,  and  that 
the  finding  that  the  agreement  was  made  by 
her  is  therefore  not  erroneous.  In  this  con- 
nection. It  may  be  noted  that  Rogers,  who 
acquired  the  land  In  1891,  never  repudiated 
the  agreement,  and  that  one  witness  testified 
to  a  declaration  made  by  Rogers  in  1893 
to  the  effect  that  plaintiff  had  a  right  to  use 
the  water  from  this  ditch.  The  finding  of  the 
trial  court  to  the  effect  that  the  defendants, 
at  the  time  of  their  purchase,  had  notice  of 
plaintiff's  right.  Is  assailed.  We  cannot  say 
that  It  la  not  sufficiently  supported  by  the 
evidence.  Defendant  Samuel  Whaley,  to 
whom  the  property  was  transferred  by  the 
deed  of  the  administratrix,  had  lived  In  the 
neighborhood  for  several  years  prior  to  the 
purchase  by  him,  and  the  evidence  indicates 
that  he  knew  that  plaintiff  irrigated  this  land, 
and  that  he  must  have  known  that  up  to  the 
year  1904  plaintiff  had  no  way  of  so  irrigat- 
ing, other  than  by  means  of  this  ditch.  A 
clause  In  the  deed  of  the  administratrix,  pur- 
porting to  save  and  reserve  from  its  effect 
certain  rights  in  the  ditch  "for  the  use  and 
benefit  of  sections  nine  and  ten  which  shall 
retain  and  be  entitled  to  all  their  rights  in 
and  to  said  ditch  and  the  water  flowing 
therein,"  was  read  to  Mr.  Whaley  before  the 
delivery  of  the  deed;  and  there  was  some 
evidence  to  the  effect  that  It  was  then  and 
there  explicitly  stated  to  him  that  plaintiff, 
whose  land  is  in  said  section  10,  was  enti- 
tled to  an  interest  in  the  ditch,  and  owned 
ou  Interest  therein.  Whether  this  evidence 
was  true  was  for  the  trial  court  to  deter- 
mine. 

The  remaining  findings  are  attacked,  but, 
so  far  as  they  are  material,  we  find  them  to 
be  sufficiently  supported  by  the  evidence. 

The  judgment  and  order  are  affirmed. 

We  concur:    SHAW,  J.;  VAN  DYKE,  J, 
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(142  Cal.  489) 

8HEEHAN  et  ftl.  T.  JOtJRNBTMBN  BUTCH- 
ERS' PROTECTIVE  &  BENEVOLENT 
ASS'N  OF  THE  PACIFIC  COAST  at  mL 
(S.  F.  8,247.)« 

(SopreoM  Court  of  Califomla.     ICarch  1^ 
1904.) 

BBNXnCIAI.     ASSOCIATION— POWEBS—DESIORA- 

TION   or   BEKEFICIABT— KABBIAQB  Ot 

KEMBER— EFFECT. 

1.  Under  St  1873-74,  p.  745,  c.  610,  If  1-8, 
providing  for  the  formation  of  beneficial  ano> 
ciatioos  to  pa;  a  sum  to  the  "nominee"  of  any 
deceased  member,  and  requiring  the  associationa 
to  file  a  certificate  stating  their  general  objects, 
the  statement  in  its  articles  of  incorporation 
and  the  preamble  of  ita  constitution  that  the  ob- 
iect  of  such  an  association  was  to  "relieve  the 
distress  of  widows  and  orphans,"  does  not  ren- 
der it  beyond  its  power  to  contract  to  iMj  the 
death  benefit  to  the  mother  of  a  member  under 
a  provision  in  the  body  of  Ita  constitution  for 
payment  to  a  person  designated  by  the  member 
who  is  related  to  him  by  blood. 

2.  St.  1873-74,  p.  745,  c.  510,  |  8,  nrovlding 
that  on  the  death  of  a  member  of  a  beneficiail 
amodatlon  it  may  levy  an  assessment  on  the 
living  members  to  be  paid  to  the  "nominee"  of 
the  deceased,  is  a  limitation  on  the  power  of  the 
KRKociation  to  dispose  of  the  fund,  so  that  the 
widow  is  not  entitled  to  recover  it  onlesa  she 
has  been  nominated  by  the  deceased  in  the  man- 
ner prescribed  by  the  constitution  and  by-lawa 
of  the  association. 

3.  In  the  absence  of  a  provision  therefor  in 
the  constitution  or  mles  of  a  beneficial  associa- 
tion, the  designation  by  a  member  of  his  mother 
as  his  beneficiary  ia  onaftected  by  hia  aube*- 
qnent  marriage. 

Commissioner*'  Decision.  Department  No. 
2.  Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  O.  B.  HeblMtrd, 
Judge. 

Action  by  Catherine  Sheelian  and  another 
against  the  Jonmeymen  Butchers'  Protec- 
tive &  Benevolent  Association  of  the  Paclflc 
Coast  and  others.  From  a  judgment  sustain- 
ing a  demurrer  to  tlie  complaint,  plalntltTa 
appeaL    Affirmed. 

O.  Gunzendorfer,  for  appellants.  Oalllnan 
&  Hickey,  for  respondents. 

HABRISON,  G.  The  plaintiff  seelca  by 
this  action  to  recover  from  the  defendant 
corpwation  the  amount  of  an  endowment 
fund  payable  by  it  upon  the  death  of  Ed- 
ward F.  Slieehan.  It  is  alleged  in  the  com- 
plaint that  the  Journeymen  Butchers'  Pro- 
tective A  Benevolent  Association  of  the  Pa- 
clflc Coast  is  a  fraternal,  benevolent,  and 
beneflcial  corporation,  duly  organized  under 
the  laws  of  this  state,  and  conducting  the 
business  of  insuring  the  lives  of  its  members. 
The  purposes  of  the  association,  as  set  forth 
in  its  articles  of  Incorporation,  are  "to  give 
aid  and  assistance  to  the  sick  and  disabled 
members;  to  bury  the  dead  and  to  relieve 
tlw  distress  of  widows  and  orphans;  to  en- 
deaTor  to  improve  the  moral,  intellectnal  and 
social  condition  of  ita  members  and  to  cnlti- 
Tate  friendship  and  harmony  among  them; 

•Rahearliic  denied  April  11,  1S04. 
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also  to  regulate  and  fortlier  tiie  Interests  of 
the  trade,  to  educate  those  in  the  profession 
to  the  necessity  of  co-operation  in  order  t» 
attain  a  systematic  standard  for  work  and 
wages  and  to  uphold  the  dignity  of  labor.** 
It  also  appears  from  the  complaint  that  th» 
association  has  adopted  a  constitution  for 
the  regulation  and  conduct  of  its  business, 
in  the  preamble  of  which  its  object  is  stated 
to  be  "to  aid  and  give  assistance  to  our  sick 
and  disabled  members;  to  bury  the  dead,  and. 
relieve  the  distress  of  widows  and  orphans;: 
to  strive  earnestly  to  improve  the  moral,  in- 
tellectual and  social  condition  of  ita  mem- 
bers, tending  to  cultivate  friendship  and  har- 
mony among  them."  On  June  15,  1807,  Ed- 
ward F.  Sbeehan  was  duly  elected  and  be- 
came a  member  of  the  association.  He  re- 
mained a  member  in  good  standing  until  hir 
death,  September  13,  1900.  At  the  time  he 
became  a  member  of  the  association  he  war 
unmarried,  and  so  remained  until  February 
S,  1900,  when  he  was  married  to  the  plaintUF' 
Catherine,  and  they  continued  to  be  husband 
and  wife  until  his  death.  The  plaintiff  Ed- 
waad  is  their  infant  son,  and  his  mother  has- 
been  appointed  his  guardian  ad  litem.  These- 
plaintiffs  are  the  only  heirs  at  law  of  the  de- 
ceased. After  the  death  of  said  Edward  the- 
association  levied  upon  its  membership  and 
collected  an  assessment  amounting  to  $600- 
to  pay  the  endowment  due  and  payable  upon- 
bis  death;  and  the  same  is  in  its  possession.. 
After  this  money  had  been  collected,  the 
plaintiffs  demanded  of  the  assoclatioa  that 
it  be  paid  to  them,  and  upon  its  refusal 
brought  the  present  action  tor  its  recovery.. 
A  demurrer  of  the  defendants  to  the  com- 
plaint upon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion was  sustained,  and  from  the  judgment 
entered  thereon  the  plaintiffs  have  appealed. 
The  act  of  March  28,  1874  (St  1873-74,  p. 
746,  c.  610),  under  which  the  defendant  was 
Incorporated,  is  entitled  "An  act  relating  to 
mutual,  beneflcial  and  relief  associations.'' 
Section  1  provides  that  such  association  may 
be  formed  "for  the  purpose  of  paying  to  the- 
nominee  of  any  member  a  sum  upon  the 
deatta  of  said  member  not  exceeding  $3  for- 
each  member  of  such  association."  Under 
section  2  the  certificate  which  it  is  to  file  in. 
order  to  enable  it  to  exercise  corporate  pow- 
er must  state,  among  other  matters,  "the 
general  objects  of  the  association."  By  sec- 
tion 3  it  is  authorized  upon  the  death  of  a. 
member  to  levy  and  collect  an  assessment 
upon  each  member  living  at  the  time  of  the 
death,  "and  pay  the  same  to  the  nominee  of 
such  deceased."  In  the  constitution  of  the 
association,  after  setting  fortb  the  different, 
sources  from  which  its  income  is  to  be  de- 
rived, and  declaring  that  all  moneys  so  r» 
celved  shall  go  to  the  general  fund,  "except 
assessments,  which  shall  go  to  the  endow- 
ment fund,"  it  is  declared  (article  2,  f  3)^ 
"The  endowment  fund  shall  be  used  for  the 
payment  of  money  aa  spedfled  in  article  6.'^ 
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Article  8  provldea  aa  foUowa  (section  6): 
"All  members  aball  enter  upon  the  will-book, 
whlcb  shall  be  kept  by  the  recording  secre- 
tary, the  person  or  persona  to  whom  the  enr 
dowment  fund,  due  at  his  death,  ahall  be 
paid,  who  shall  In  every  Instance  be  one  or 
more  members  of  his  family,  or  some  one  re- 
lated to  him  by  blood,  or  who  shall  be  de- 
pendent upon  bim;  In  case  of  no  known 
blood  relation,  be  may  will  It  to  the  lodge. 
If  one  or  more  members  of  the  beneflciarlea 
shall  die  during  the  lifetime  of  the  member 
the  surviving  beneflclary  or  beneficiaries 
shall  be  entitled  to  the  benefit  equally  unless 
otherwise  provided  In  the  will-book,  and  U 
all  the  beneficiaries  shall  die  during  the  life 
time  of  a  member,  and  be  shall  have  made 
no  other  direction,  the  benefit  shall  revert 
back  to  the  endowment  fund  of  the  assocla- 
tion."  On  July  27,  1897,  the  deceased  enter- 
ed upon  the  wlllbook  of  the  association  a  di- 
rection that  all  the  endowment  money  due  at 
bis  death  should  be  paid  to  bis  mother,  Ellen 
Sbeehan.  The  plalntlfl's  contend  In  support 
of  tbelr  tight  of  recovery  that  It  was  ultra 
Tires  for  the  defendant  corporation  to  permit 
Sbeehan  to  designate  his  mother  as  the  ben- 
efldaij  of  the  endowment  fund;  that  the  pur- 
pose of  the  association,  aa  declared  in  Its 
articles  of  incorporation,  other  than  those  re- 
lating to  the  members  themselves,  being  '^ 
relieve  the  distress  of  widows  and  orphans," 
the  corporation  Is  not  authorized  to  accept 
from  a  member  bis  designation  as  a  benefi- 
ciary of  or  to  pay  the  endowment  fund  to 
any  person  other  than  his  widow  or  orphan; 
that  the  provision  of  article  8  of  its  constitu- 
tion, under  whlcb  a  member  may  direct  the 
payment  of  the  endowment  fund  due  at  bis 
death,  to  the  extent  that  It  authorizes  him  to 
designate  any  other  than  bis  widow  or  or- 
phan child,  was  In  excess  of  the  corporate 
power  of  the  association  and  void. 

We  are  of  the  opinion  that  such  a  strict 
construction  of  the  power  of  the  defendant 
corporation  Is  not  warranted  by  the  statute 
under  whlcb  it  was  incorporated,  or  by  the 
terms  of  Its  articles  of  Incorporation,  and 
that  such  construction  would  in  many  cases 
defeat  the  very  purposes  for  which  the  as- 
sociation was  formed.  The  association  Is 
beneficial  tn  Its  character,  and  the  primary 
purpose  for  which  It  is  formed  Is  to  provide 
for  the  welfare  of  Its  members,  and  to  en- 
able tbem  to  derive  a  mutual  advantage 
therefrom.  Tlie  constitution  which  the  mem- 
bers adopted  is  In  the  nature  of  an  ag^reement 
embodying  the  terms  upon  which  they  as- 
sociate themselves  for  this  purpose,  and  Is  to 
be  construed  In  such  a  manner  aa  will  carry 
their  agreement  Into  effect;  and  the  cor- 
porate power  which  Is  given  to  the  assoda* 
tion  is  to  be  exercised  between  the  members 
tliemaelves  for  their  mutual  benefit  and  ad- 
Tantage,  rather  than  in  transactions  with 
strangers  to  the  corporation.  It  Is  upon  tbla 
consideration  that  It  is  held  by  the  courts 
fbat  tbe  articles  of  Incorporation  of  such  as- 


sociations are  to  receive  a  liberal  construc- 
tion, rather  than  the  strict  construction  whld) 
is  applied  to  the  exercise  of  corporate  pow< 
er  by  those  corporations  whose  dealings  are 
with  strangers  whose  interests  are  adveraa 
to  the  interests  of  its  members.  While  a 
corporation  of  this  character  will  not  be 
allowed,  under  this  rule  of  liberal  construc- 
tion, to  exercise  Its  power  for  the  benefit  of 
those  who  were  not  within  the  scope  of  the 
statute  under  which  It  is  incorporated,  it 
may,  in  its  articles  of  incorporation,  limit 
the  beneficiaries  of  its  members  to  classes 
less  extensive  than  Is  permitted  by  the  stat- 
ute. If,  however,  such  limitation  Is  intend- 
ed, it  should  be  expressed  in  clear  and 
unambiguous  terms.  Any  ambiguity  or  un- 
certainty in  this  respect  will  receive  a  con- 
struction which  will  make  valid,  rather  than 
avoid,  a  contract  between  the  coriwration 
and  one  of  its  members,  and  which  will  car- 
ry into  effect  the  manifest  intention  of  the 
member  as  to  the  disposition  of  the  endow- 
ment fund. 

As  stated  above,  section  2  of  the  act  of 
1874  requires  the  certificate  of  incorporation 
to  state  "the  general  objects  of  the  associa- 
tion," and  the  certificate  filed  by  the  defend- 
ant herein  states  that  one  of  its  purposes  if 
"to  relieve  the  distress  of  widows  and  or- 
pbans."  Neither  the  statute  nor  the  cer- 
tificate limits  the  benefits  of  tbe  association 
to  the  widows  and  orpbana  of  "deceased 
members,"  as  is  the  case  in  many  of  the 
authorltiea  cited  on  behalf  of  the  appel- 
lants; nw  Is  there  any  restriction  therein 
upon  the  corpcn-ation  in  reference  to  the 
character  of  the  person  who  may  be  nomi- 
nated by  the  member  aa  Ills  beneficiary. 
The  limited  construction  of  tbe  contract  al- 
tered into  by  the  cori>oration  contended  for 
by  the  appellants  is  not,  therefore,  required 
by  these  provisions.  In  fact,  if  such  con- 
struction were  permissible.  It  would  exclude 
unmarried  members  of  the  association  from 
the  privileges  of  other  members  in  designat- 
ing a  beneficiary,  and  thus  in  part  defeat  tbe 
chief  object  of  the  association.  Tbe  defend- 
ant herein,  in  its  articles  of  incorporation, 
does  not  limit  the  benefits  of  its  organiza- 
tion to  aiding  the  immediate  families  of  its 
members,  or  any  particular  individuals  of 
such  families,  nor  is  there  any  restriction 
upon  Its  power  to  contract  with  one  of  its 
members  for  the  payment  of  the  endowment 
fund  to  others  than  bis  widow  or  orphan 
children;  and,  in  the  absence  of  such  restric- 
tion it  was  not  ultra  vires  for  the  corpora- 
tion to  contract  with  Bheehan  for  tbe  pay- 
ment of  the  endowment  fund  to  bis  mother. 
In  Maneely  v.  Knights,  etc.,  115  Pa.  SOS,  9 
AtL  41,  a  similar  question  was  presented. 
One  of  tbe  purposes  of  tbe  corporation  In 
that  case  was  "the  maintenance  of  a  society 
for  the  purpose  of  benefiting  and  aiding  tbe 
widows  and  orphans  of  deceased  members." 
By  its  constitution  the  association  provided 
that  tbe  sum  of  $1,000  should  be  paid  "to 
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such  person  or  persons  as  the  deceased  may 
have  designated  to  receive  the  same,  as  ap- 
pears on  the  books  of  the  lodge  of  which 
he  is  a  member;  If  no  designation  has  been 
made,  then  to  his  widow;  If  no  widow  sur- 
vives, then  to  his  child  or  children."  The 
deceased  was  married  at  the  time  he  be- 
came a  member  of  the  association,  and  des- 
ignated his  sister  as  his  beneficiary,  and 
after  his  death  his  widow  claimed  the  fund. 
The  court  held,  however,  that  the  designa- 
tion was  valid,  and  that  the  rtster  was  enti- 
tled to  receive  the  money.  In  response  to 
the  contention  that  the  corporation  could  not 
contract  to  pay  the  fund  to  any  other  than 
the  widow  or  orphan  of  the  deceased  per- 
son, the  court  said:  "We  think  this  is  too 
narrow  and  strained  a  view  to  take  of  the 
second  section  of  the  charter  quoted  above. 
While  it  is  true  that  the  general  purpose  of 
the  corporation  is  there  stated  to  be  the 
Maintenance  of  a  society  for  benefiting  and 
aiding  widows  and  orphans  of  deceased  mem- 
bers, it  must  be  observed  that  this  Is  only 
the  statement  of  a  general  purpose.  It  is 
only  the  recital  of  an  object  sought  to  be 
accomplished,  and  which  doubtless  is  ac- 
complished in  the  great  majority  of  cases, 
even  though  In  exceptional  cases  the  ben- 
efits may,  by  special  contract,  be  paid  to 
other  persons  than  the  widow  or  orphans. 
There  Is  no  prohibitory  or  restrictive  lan- 
guage excluding  from  the  powers  of  the  cor- 
poration the  right  to  contract  specially  with 
the  member  for  the  payment  of  benefits  to 
other  persons  than  his  widow  or  orphans. 
Nor  Is  such  a  contract  to  be  held  void  by 
reason  of  any  necessary  Implication  from  the 
language  of  the  charter,  for  the  widow  and 
orphans  may  be  much  benefited,  and  in  many 
ways,  by  a  contract  designating  another  ben- 
eficiary [giving  many  illustrations  of  this 
projwsltion].  Many  more  Illustrations  of  a 
similar  character  might  easily  be  suggested, 
but  It  Is  unnecessary.  They  all  prove  the 
same  proposition,  to  wit,  that  It  Is  entirely 
possible  to  beneilt  the  widow  or  orphans  by 
means  of  such  a  membership,  though  neither 
of  them  Is  the  designated  beneficiary;  and 
hence  there  is  no  necessary  conflict  between 
the  second  section  of  the  charter  and  the 
nineteenth  article  of  the  constitution."  See, 
also,  Benefit  Association  v.  Blue,  120  111.  121, 
11  N.  E.  331,  60  Am.  Kep.  538;  Ballou  v.  Gile, 
50  Wis.  614,  7  N.  W.  561;  Massey  v.  Mutual 
Relief  Society,  102  N.  Y.  523,  7  N.  B.  619.  The 
contention  of  the  appellants  that  the  fore- 
going provisions  of  the  "constitution"  of  the 
defendant  are  Invalid  for  the  reason  that 
they  purport  to  extend  the  benefits  of  the 
corporation  to  persons  who  are  not  within 
the  scope  of  Its  articles  of  lucoriwratlon,  is 
untenable.  These  provisions  are  to  be  con- 
strued according  to  their  matter,  rather  than 
by  the  title  which  Is  given  to  them.  They 
are.  In  effect,  the  equivalent  of  by-laws  of 
the  corporation.    Section  5  of   the  act  of 


1874  authorizes  the  association  "to  make  such 
by-laws,  not  Inconsistent  with  the  laws  of 
this  state,  as  may  be  necessary  for  Its  gov- 
ernment and  for  the  transaction  of  Its  busi- 
ness"; and  their  designation  as  articles  of  a 
"constitution,"  rather  than  as  "by-laws,"  was 
doubtless  suggested  by  section  599,  Civ.  Code, 
which  provides  that  corporations  for  pur- 
poses other  than  profit  may  "either  In  their 
by-laws,  ordinances,  constitutions,  or  articles 
of  Incorporation,  provide  for  •  •  *  (8) 
other  regulations  not  repugnant  to  the  Con- 
stitution or  laws  of  the  state,  and  consonant 
with  the  laws  of  the  corporation." 

The  authority  of  the  corporation  for  levy- 
ing an  assessment  upon  Its  members  Is  con- 
tained In  section  3  of  the  act  of  1874,  and  the 
provision  therein  for  the  payment  of  the 
assessment  to  the  "nominee"  of  the  deceas- 
ed member  Is  a  limitation  upon  the  power  of 
the  association  to  make  any  other  disposition 
of  the  fund.  Article  8  provides  the  mode  in 
which  the  meml)er  is  to  designate  his  "nom- 
inee," and  limits  such  nominee  to  the  classes 
of  Individuals  named  therein.  If  such  "nom- 
inee" dies  during  his  lifetime,  and  no  other 
nominee  is  designated  by  him,  the  section 
provides  that  the  fund  shall  revert  to  the  as- 
sociation. Under  the  provision  of  article  2 
that  "the  endowment  fund  shall  be  used  for 
the  payment  of  money  as  specified  in  article 
8,"  a  compliance  with  the  provisions  of  ar- 
ticle 8  is  essential  to  the  liability  of  the  cor- 
poration to  pay  an  endowment,  and  precludes 
a  recovery  against  the  corporation,  unless  the 
claimant  shall  show  that  this  provision  has 
been  complied  with.  The  designation  by 
Sheehan  of  bis  mother  as  his  beneficiary  was 
therefore  not  In  violation  of  any  provision 
contained  In  the  charter  of  the  association, 
but  was  In  strict  conformity  with  the  rule 
which  It  had  adopted  as  a  condition  upon 
which  the  endowment  fund  should  be  paid. 
Under  the  act  of  1874  his  "nominee"  was  not 
required  to  be  a  member  of  his  family,  or 
even  dependent  upon  him,  and  at  the  time 
that  be  designated  his  mother  as  his  ben- 
eficiary it  does  not  appear  that  there  was  any 
widow  or  orphan  dependent  upon  him.  She 
was  "related  to  him  by  blood,"  and  Is  thus 
directly  within  one  of  the  designated  classes 
to  which  the  association  had  provided  that 
the  endowment  fund  should  be  paid.  As  the 
designation  of  his  mother  was  therefore  val- 
id when  It  was  made,  and  was  not  changed 
by  Sheehan  In  his  lifetime.  It  remained  valid 
at  his  death,  and  gave  her  the  right  to  re- 
ceive the  endowment  fund.  Massachusetts 
Foresters  v.  Callahan,  146  Mass.  391,  16  N. 
E.  14;  Conn.  Mutual  Life  Ins.  Co.  v.  Schae- 
fer,  94  U.  S.  457,  24  L.  Ed.  251;  Courtois 
V.  Grand  Lodge,  A.  O.  U.  W.,  135  Cal.  552, 
67  Pac.  970,  87  Am.  St.  Rep.  137.  There  Is 
no  provision  In  the  constitution  or  rules  of 
the  association  by  which  a  change  In  tlie 
domestic  status  of  a  member  works  a  revoca- 
tion of  his  entry  In  the  "wlUbook,"  or  re- 
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qnlres  a  change  of  hlB  "nominee."  Hlg  des- 
ignatSsB  of  the  beneficiary  remains  unaffect- 
ed and  operative  at  Ms  death  In  all  cases  ex- 
cept when  some  one  or  all  the  beneflclarleB 
designated  by  him  shall  have  died  previous 
to  bis  own  death. 

We  advise  that  the  Judgment  appealed 
from  be  afllrmed. 

We  concur:    CHIPMAN,  0.;   COOPER,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  appealed  from  is  af- 
firmed: UENSHAW,  J.;  McFARLAND,  J.; 
LORI6AN.  J. 


142  Cal.  MO 

LA  GRANGE  HYDRAULIC  GOLD  MIN.  CO. 
V.  CARTER  et  al.    (Sac  1,029.)* 

(Supreme   Court  of  California.     March  18, 
18(M.) 

TAXATION  —  RAISIKO      ASSESSMENTS— PBOCEED- 

INQS  OF  BOABD  Of  EQUALIZATION— IN - 

rOBMALITY  OF  BECOKD. 

1.  Pol.  Code,  i  3082,  makes  it  the  duty  of  the 
clerk  of  the  board  of  equalization  to  record  its 
proceedings,  and  enter  in  the  assessment  t)ook  all 
changes  made  by  it.  Section  3885  declares  that 
DO  assessment  or  act  relating  thereto  is  illegal 
OD  account  of  informality.  A  board  of  equaliza-  I 
tion  passed  a  resolution  directing  plaintiif  com-  i 
pany  to  show  cause  why  its  assessments  should 
not  be  raised  aa  therein  specified.  The  minutes 
of  the  board  recited  that  it  was  ordered  that 
such  assessments  be  raised  as  therein  specified. 
The  minutes,  however,  showed  that  the  resolu- 
tion on  the  matter  was  "that  the  assessment  of 
[plaintiff]  stand  as  raised."  The  clerk  testified 
that  he  was  not  sure  what  was  the  exact  lan- 
guage of  the  resolution  as  oCFpred.  Held,  that  it 
was  sufficiently  clear  that  the  assessment  was 
ordered  raised  to  the  figures  in  the  resolution 
to  show  cause,  and  that  the  informality  was  im> 
material. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Trinity  County; 
T.  E.  Jones,  Judge. 

Action  by  the  La  Grange  Hydraulic  Gold 
Mining  Company  against  R.  L.  Carter,  clerk 
of  the  board  of  equalization  of  Trinity  coun- 
ty and  county  auditor,  and  others.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Af- 
firmed. 

C.  W.  Cross,  for  appellant.  D.  J.  Hall, 
T'st.  Atty.,  and  Garter,  Dozier  &  Wells,  for 
respondents. 

OOOPBSl,  C.  This  action  was  brought  to 
«et  aside  and  annul  certain  orders  and  en- 
tries raising  the  plaintiff's  assessments  on 
certain  properties  for  the  year  1808.  Find- 
ings were  filed,  upon  which  Judgment  was 
entered  In  favor  of  defendants.  This  appeal 
Is  from  the  Judgment  and  the  order  denying 
plaintiff's  motion  for  a  new  trial.  The  claim 
of  appelant  Is  that  the  order  made  by  the 
board  of  equalization  was  not  sufficient  in 
form,  and  was  not  in  fact  an  order  raising 
the  plaintiff's  assessments. 

•BahautaK  denied  April  16,  1904. 
7ef.— 16 


Plaintiff,  at  the  proper  time,  gave  to  the 
assessor  a  verified  statement  of  Its  taxable 
property,  and  thereupon  the  assessor  duly 
assessed  plaintiff  upon  the  property  in  con- 
troversy as  follows:  "James  Ward  placer 
mine,  $19,700;  Chaumont  Qultry  ditch,  $12,- 
500;  rights  to  waters  of  Stuart's  Fork,  divert- 
ed by  said  Ohauraont  Qultry  ditch,  $100." 
The  board  of  equalization,  at  the  time  and  la 
the  manner  provided  by  law,  passed  a  reso- 
lution directing  plaintiff  to  show  cause  on 
the  13th  day  of  July,  1898,  at  the  rooms  of 
the  board,  why  its  assessment  should  not  be 
raised  as  follows:  "James  Ward  placer  mine 
raised  from  $19,700  to  $50,000;  Chaumont 
Qultry  ditch,  etc.,  from  $12,500  to  $22,500; 
rights  to  water  of  Stuart's  Fork,  Chaumont 
ditch,  from  $100  to  $2,000."  Due  notice  of  the 
above  resolution  was  g^lv'en  to  plaintiff,  and 
at  the  time  and  place  stated  In  the  notice 
plaintiff  appeared  before  the  board  with  wit- 
nesses, who  were  examined  as  to  the  value 
of  the  property.  The  board  had  before  It  the 
assessment  roll  containing  the  individual  as- 
sessments in  the  county,  and  other  evidence, 
and  after  hearing  the  plaintiff  a  member  of 
the  board  offered  a  resolution,  as  appears  by 
the  minutes,  "that  the  assessment  of  the  La 
Grange  Hydraulic  Gold  Mining  Company 
stand  as  raised."  The  resolution  was  sec- 
onded, and  adopted  by  the  board.  It  is 
claimed  that  there  had  been  no  raise  of  the 
plaintlfTs  assessment,  and  that  the  above- 
quoted  resolution  was  meaningless,  as  it  did 
not  describe  the  property,  nor  state  the 
amount  to  which  It  was  raised,  nor  state  In 
fact  that  it  was  raised.  There  would  be  much 
force  In  the  plaintiff's  contention  If  we  were 
to  look  at  the  words  of  the  resolution  stand- 
ing alone.  But  we  must  look  at  the  context, 
other  entries  In  the  minutes,  and  to  the  tes- 
timony. In  order  to  ascertain  what  was  In 
fact  done  by  the  board.  While  it  is  the  rule 
that  tax  proceedings  and  the  levy  and  rais- 
ing of  assessments  must  be  strictly  con- 
strued, yet  the  rule  should  not  be  carried  to 
the  extent  of  looking  solely  to  the  record  of 
an  order  made  by  an  Inferior  tribunal  or 
board.  Such  tribunal  must  possess  the  pow- 
er claimed  to  have  been  exercised.  It  must 
have  Jurisdiction  of  the  subject-matter.  It 
Inust  have  substantially  followed  the  method 
prescribed  by  the  statute,  and,  finally.  It 
must  in  fact  have  exercised  the  power.  But, 
where  all  the  above  matters  appear,  the 
court  will  not  go  to  the  length  of  viewing  the 
language  used  by  such  Inferior  board  in  a 
strictly  technical  sense.  On  the  contrary.  It 
will  endeavor,  by  a  view  of  the  whole  pro- 
ceedings, to  ascertain  to  a  common  certainty 
what  was  done.  In  this  case  the  board 
made  the  proper  preliminary  order,  of  which 
no  complaint  is  made.  This  order  described 
the  property,  specified  the  amount  at  which 
it  had  been  assessed,  and  the  amount  to 
which  it  was  proposed  to  increase  the  as- 
sessment. This  preliminary  order  was  upon 
the  minutes  and  before  the  board  aa  July 
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13th,  when  It  made  the  resolution.  It  then 
appears  from  the  minutes  of  the  board  that 
on  July  13th,  at  10  o'clock  a.  m.,  the  board 
met  for  the  purpose  of  hearing  evidence  and 
considering  the  raise  of  assessments;  and 
the  entries  In  the  minutes  relative  to  the 
plaintiff's  property  are  as  follows:  "W.  H. 
Radford  and  H.  M.  Hall  are  each  sworn  and 
examined,  and  show  statements  of  receipts 
and  expenditures  In  reassessment  of  the  La 
Grange  Hydraulic  Gold  Mining  Company. 
Ordered  that  the  following  assessments  upon 
the  assessment  roll  of  1898  be  and  are  here- 
by raised,  as  follows,  to  wit:  Ia  Grange 
Hydraulic  Gold  Mining  Company  Assessment 
No.  776,  lot  46.  James  Ward  placer  mine 
raised  from  $19,700  to  $50,000.  14%  M. 
Cliaumont  Quitry  ditch  and  water  right  from 
Hush  creek  raised  from  $12,500  to  $22,500. 
Right  to  waters  of  Stuart's  Fork  (Chaumont 
ditch)  raised  from  $100  to  $2,000.  Vote  on 
the  assessment  of  the  La  Grange  Hydraulic 
Gold  Mining  Company  to  stand  as  raised: 
Ayes:  J.  C.  Van  Matre,  James  B.  Doekery, 
G.  W.  B.  Yocum,  and  L.  Grlgsby.  Nays:  J. 
W.  Shuford."  The  appellant  does  not  attack 
the  above  order  as  entered  in  the  minutes, 
but  objects  to  the  particular  part  of  the  pro- 
ceedings relative  to  the  vote  on  the  matter, 
the  claim  being  that  the  resolution  that  the 
assessment  stand  as  raised  does  not  show  a 
vote  or  resolution  upon  any  proposition  with 
i-egard  to  the  assessment.  We  think  the 
whole  of  the  minutes  must  be  considered, 
and  that  they  show  with  reasonable  certain- 
ty that  the  assessments  of  the  three  proper- 
ties were  raised.  In  regard  to  the  resolu- 
tion, the  clerk  of  the  board  entered  It  He 
testified  that  he  was  not  sure  whether  the 
resolution  was  "stand  as  proposed  to  be  rais- 
ed"' or  "stand  as  raised";  that  the  exact  lan- 
guage of  a  resolution  is  not,  as  a  rule,  en- 
tered on  the  books;  that  the  motions  are  not 
put  In  regular  form  very  often.  This  wit- 
ness further  testified  that  the  figures  of  the 
original  assessments  were  read  to  the  board, 
and  the  figures  of  the  proposed  raise  of  each 
piece  of  property,  and  that  whatever  was 
done  had  reference  to  the  figures  in  the  orig- 
inal order  to  show  cause. 

It  Is  provided  in  Pol.  Code,  §  3682,  that 
"the  clerk  of  the  board  must  record  in  a  book 
to  l)e  kept  for  that  pui-pose  all  changes,  cor- 
rections, and  orders  made  by  the  board,  and 
during  Its  session,  or  as  soon  as  possible  aft- 
er Its  adjournment,  must  enter  upon  the  as- 
sessment book  all  changes  and  corrections 
made  by  the  board."  The  assessment  book 
must,  then,  before  the  first  Monday  In  Au- 
gust, be  delivered  to  the  auditor,  with  an 
nitldavit  of  the  clerk  "that  he  has  kept  cor- 
rect minutes  of  the  acts  of  the  board  touch- 
ing alterations  In  the  assessment  book;  that 
all  alterations  agreed  to  or  directed  to  be 
made  have  been  made  and  entered  In  the 
lH>ok,  and  that  no  changes  or  alterations  have 
lieen  made  therein  except  those  authorized." 
It  is  thus  the  duty  of  the  clerk  to  record  the 


proceedings  and  enter  in  the  assessment  book 
all  changes  and  corrections.  It  is  provided  in 
section  3885,  Pol.  Code:  "No  assessment  or 
net  relating  to  assessment  or  collection  of 
taxes  Is  illegal  on  account  of  Informality, 
nor  because  the  same  was  not  completed  with- 
in the  time  required  by  law.  It  was  held 
by  this  court  in  Buswell  v.  Supervisors,  116 
Cal.  354,  48  Pac.  226,  that  the  equalization 
of  the  assessor's  assessment  by  the  board  of 
equalization  is  an  act  relating  to  assess- 
ments, wltliln  the  meaning  of  the  section 
quoted.  The  liberal  rule  was  there  laid  down 
that  the  equalization  of  taxes  made  by  the 
county  board  after  the  expiration  of  the  time 
limit  fixed  by  section  3762  of  the  Political 
Code  was  not  void,  and  the  court  said:  "Tbe 
taxpayer  may  be  heard  to  complain  only 
when,  by  reason  of  delay,  he  has  been  debar- 
red of  some  statutory  right,  and  thereby  suf- 
fers injury."  In  County  of  San  Luis  Obispo 
v.  White,  91  Cal.  436,  24  Pac.  864,  27  Pac. 
756,  where  an  election  proclamation  was  or- 
dered by  the  board  of  supervisors  to  be  pub- 
lished in  a  certain  paper,  but  the  clerk  fail- 
ed to  enter  the  order  in  the  minutes,  it  was 
held  that  oral  evidence  was  admissible  to 
prove  the  order;  and  the  court  said:  "The 
power  of  the  lx>ard  to  act  exists  independent- 
ly of  any  action  of  the  clerk,  and  the  validity 
of  an  exercise  of  it  does  not  depend  upon 
the  diligence  of  the  clerk.  Were  it  other- 
wise, the  clerk  would  have  it  in  his  power 
to  either  by  carelessness  or  design  defeat 
any  of  the  actions  of  the  board."  In  speak- 
ing of  the  lil>eral  rule  now  applied  in  this 
state  as  to  assessments  and  proceedings  at 
tax  sale,  this  court  said  In  Davis  v.  Pacific 
Improvement  Company,  137  Cal.  250,  70  Pac. 
15:  "Such  legislation  In  this  state  is  shown 
by  the  provisions  of  the  Political  Code  mak- 
ing the  deed  prima  facie  evidence  of  all  acts 
necessary  for  acquiring  jurisdiction  to  make 
the  sale  and  conclusive  as  to  aU  proceedings 
I  taken  in  the  exercise  of  the  jm-Isdiction  thus 
acquired,  and  also  by  the  provision  In  sec- 
tion 3885  that  no  'informality'  in  any  act 
relating  to  the  assessment  or  collection  of 
taxes  shall  render  the  tax  Illegal.  The  duty 
of  the  owner  of  land  to  pay  the  taxes  thereon, 
and  the  right  of  the  state  to  enforce  their 
collection.  Is  not  changed,  but  the  induce- 
ment that  under  the  former  system  was  held 
out  to  the  owuer  not  to  pay  the  taxes  In  the 
hope  that  some  trifling  and  immaterial  defect 
In  the  proceedings  might  be  shown  to  de- 
feat the  efHect  of  the  sale,  has  been  taken 
away."  In  this  case  it  is  clear  that  the 
order  of  the  board  was  to  raise  the  assess- 
ments to  the  figures  which  were  before  the 
board  In  the  notice  of  intention  to  raise. 
The  entry  made  by  the  clerk  of  the  Itoard  in 
the  minutes  was  sufficiently  full.  True,  the 
resolution  as  recorded  is  not  In  the  most 
apt  language.  But  even  as  to  this  the  clerk 
of  the  board  does  not  pretend  that  be  re- 
corded it  in  the  exact  words  In  which  it 
was  orally  stated.    He  testified  that  It  waa 
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substantially  correct.  If  we  were  to  adopt 
the  rule  contended  for  by  appellant  as  to 
acts  of  boards  of  superTlsors,  boards  of 
equalization,  and  otiier  inferior  tribnnals,  and 
bold  tbem  to  exact  and  apt  expressions  fram- 
ed In  proper  legal  terms,  and  set  aside  all 
acts  not  so  expressed,  it  would  result  in  nulli- 
fying most  of  the  acts  of  such  boards.  Even 
In  superior  courts  in  criminal  cases  the  final 
judgment  of  conviction  need  not  recite  the 
facts  contained  in  the  other  papers  consti- 
tuting the  record  in  the  action.  Matter  ot 
Edward  Ring,  28  Cal.  348.  A  board  of  equal* 
ization  of  a  county  possesses  great  powers 
under  our  Constitution  and  statutes  as  to 
raising  or  lowering  assessments.  It  seems, 
in  the  absence  of  fraud  or  malicious  abuse  of 
its  powers,  to  be  the  sole  Judge  of  ques- 
tions of  fact  and  of  the  values  of  property. 
Such  power  should  be  used  with  caution,  aft- 
<*r  Investigation,  and  with  the  sole  purpose  of 
doing  equal  and  exact  Justice  to  each  and 
every  taxpayer,  whether  rich  or  poor,  corpora- 
tion or  private  citizen.  To  It  the  taxpayer 
can  go  for  relief  when  assessed  for  more 
than  his  property  Is  worth.  To  it  the  tax- 
payer may  go  when  through  fraud,  favoritism, 
or  ignorance  of  values  some  taxpayer  is  al)out 
to  escape  bis  Just  burden  of  taxation.  We 
must  presume  in  all  cases  that,  as  a  public 
official  body.  It  has  performed  its  duty. 

It  becomes  unnecessary,  from  the  views 
herein  expressed,  to  decide  the  questions  rais- 
ed by  defendant  as  to  the  sufficiency  of  the 
complaint  or  the  power  to  maintain  this  kind 
of  an  action. 

We  advise  that  the  Judgment  and  order  be 
affirmed. 


We  concur:    CHIPMAN,  C;  HARBISON, 


O. 


For  the  reasons  given  in  the  foregoing  opin- 
ion, the  Judgment  and  order  are  affirmed: 
ANGELLOTTI,  J.;  SHAW,  J.;  VAN  DYKE, 
J. 


142  Cal.  529 

SUMMERVILLB  v.   STOCKTON  MILLING 

CO.  et  al.    (Sac.  1,021.)* 

(Supreme   Court  of  Cnlifomia.     March   16, 

1904.) 

JUDOUENTS  —  tlENS— REAL  PBOPEBTY— XEASE- 
BOLD  ESTATES— LEVY— NECESSITY— CLAIM  AND 
DELIVERY— PLEAOINGS— INCONSISTENT  ALLE- 
GATIONS— CHATTEL  MORTOAQES — TITLE — CON- 
VERSION BY  MOETOAGEE — WHAT  CONSTITUTES 
— RIGHTS  OP  CREDITORS— BANKRUPTCY— IN- 
SOLVENCY—WHAT  CONSTITUTES— EVIDENCES- 
EXISTENCE  OF  JUDGMENTS— PREFERENCES — 
COSTS. 

1.  Civ.  Code,  S  761,  divides  estates  in  real 
jjroperty  into  estates  of  inheritance,  estates  for 
life,  estates  for  years,  and  estates  at  will.  Sec- 
tion 765  declares  that  estates  for  years  are  chat- 
tels real.  Code  Civ.  Proc.  §  17.  subds.  2,  3.  and 
Civ.  Code,  8  14,  subds.  2,  3,  define  real  property 
as  coextensive  with  lands,  tenements,  and  here- 
ditaments, and  include  in  the  definition  of  per- 


•Rehearlnc  denied  April  13,  T30*. 


sonal  property  chattels.  Code  Civ.  Proc.  §  671, 
makes  a  judgment  a  lien  on  "all  the  real  prop- 
erty" of  the  judgment  debtor  not  exempt  from 
execution  owned  by  him  at  the  time  or  after- 
wards acquired.  Held,  that  a  judgment  is  not 
a  lien  on  a  leasehold  estate  acquired  by  the  debt- 
or under  a  lease  executed  subsequent  to  the 
judgment. 

2.  Code  Civ.  Proc.  |  700,  providing  that  on  a 
sale  of  real  property  on  execution  the  purchaser 
is  substituted  to  the  right  of  the  judgment  debt- 
or, and,  when  the  estate  is  less  than  a  lease- 
hold of  two  years  unexpired  term,  the  sale  is 
absolute,  but  otherwise  subject  to  redemption, 
is  not  a  legislative  construction  of  the  phrase 
"real  property,"  so  as  to  fix  the  meaning  of  the 
same  as  used  in  section  671,  providing  for  judg- 
ment liens  on  real  property,  but  merely  states 
the  effect  of  a  sale  of  any  interest  in  real  prop- 
erty, whether  a  freehold  or  chattel  real,  and  de- 
clares in  what  cases  it  is  subject  to  redemption. 

3.  As  a  leasehold  interest  is  not  real  property 
within  the  meaning  of  Code  Civ.  Proc.  i  671, 
making  a  judgment  a  lien  on  real  property,  a 
sale  thereof  where  there  has  been  no  levy  takes, 
effect  and  creates  a  lien  on,  and  not  before,  its 
date,  or  at  least  not  before  the  notices  of  sale 
are  posted. 

4.  An  answer  in  claim  and  delivery,  wherein 
defendant  averred  that  he  was  the  absolute  own- 
er of  the  wheat  in  controversy,  did  not  preclude 
him  from  asserting  and  maintaining  a  mere  lien 
on  the  trial,  where  his  answer  to  a  cross-com- 
plaint in  the  suit  alleged  a  mortgage  to  him, 
and  that  by  virtue  thereof  he  was  entitled  to 
possession  of  the  property  for  securing  his  debt, 
and  where  he  did  not  on  the  trial  claim  absolute 
ownership  of  the  property,  but  conceded  to  the 
other  parties  all  the  rights  thereto,  except  that 
of  possession  for  the  purpose  of  disposing  there- 
of and  paying  to  himself  the  amount  secured  by 
his  mortgage. 

5.  Where  a  mortgage  of  crops  gave  the  mort- 
gagee power  to  take  possession  and  store  the 
crops,  his  act  in  so  doing,  where  he  did  not 
claim  to  hold  otherwise  than  as  mortgagee,  did 
not  amount  to  a  conversion  under  Civ.  Code,  § 
2910,  providing  that  a  lien  is  extinguished  by 
the  wrongful  conversion  of  the  property  by  the 
lienor. 

6.  A  chattel  mortgage  does  not  pass  title  to 
the  mortgagee,  or  give  him  a  right  to  possession 
of  the  mortgaged  property  before  the  debt  be- 
comes due,  unless  the  mortgage  so  provides. 

7.  Where  debts  were  due  wlien  a  chattel  mort- 
gage was  executed,  the  covenant  to  pay  the 
debts  was  broken  as  soon  as  made,  and  the  mort- 
gagor was  in  default,  thus  giving  to  the  mort- 
gagee, under  the  terms  of  the  mortgage,  the  right 
of  possession. 

8.  A  covenant  In  a  mortgage  of  crops  that  the 
mortgagee  could  at  all  times  enter  into  the  prem- 
ises to  view  the  same  or  take  any  measures  nec- 
essary for  the  protection  of  said  crops  or  an  in- 
terest therein,  gave  the  mortgagee  an  equal 
right  with  the  mortgagor  to  the  possession  of 
the  crops  for  the  purpose  of  protecting  them  at 
any  time  after  the  execution  of  tlie  mortgage. 

9.  A  provision,  in  a  lease,  that  the  crops  sliould 
remain  the  property  ot  the  lessor  until  harvest- 
ed, is  valid  between  the  parties. 

10.  Where  a  lease  was  duly  recorded  before 
any  creditor  had  acquired  a  lien,  and  before  the 
lessee  was  adjudicated  a  bankrupt,  and  a  crop 
mortgage  was  executed  to  the  lessor  giving  him 
a  prior  lien  on  the  rights  of  the  lessee  in  the 
growing  crop,  creditors  of  the  lessee  were  not 
injuriously  affected  by  a  provision  in  the  lease 
reserving  title  to  the  crops  until  harvested  in 
the  lessor. 

11.  A  lessor  whose  lease  gave  him  title  to  the 
growing  crops  until  harvested,  and  who  also 
took  a  chattel  mortgage  on  the  crops,  did  not 
waive  his  lien  under  the  mortgage  by  taking 

t  6.  Sae  Chattel  Mortsasei,  vol.  (,  Cent.  Dig.  (I 
US,  273. 
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possession  of  the  property,  even  though  such 
taking  possession  was  not  authorized  by  the 
terms  of  the  mortgage. 

12.  Under  Civ.  Code,  i  29T2,  providing  that  the 
lien  of  a  mortgage  on  a  growing  crop  continues 
after  its  severance  from  the  land  "so  long  as  it 
remains  on  the  land  of  the  mortgagor,"  a  lien  Is 
lost  only  where  the  crop,  after  severance,  is  re- 
moved by  the  mortgagor  or  by  some  third  per- 
son from  the  mortgagor's  laud,  and  not  where 
the  mortgagee,  in  pursuance  of  the  terms  of  the 
mortgage,  removes  the  crop  for  his  better  se- 
curity. 

13.  Where  a  defendant  claimed  title  to  crops 
as  trustee  in  bankruptcy  of  the  mortgagor,  a  de- 
nial, in  answer  to  bis  cross-complaint,  that  he 
was  "the  duly  elected,  appointed,  qualified,  or 
acting  trustee  of  said  bankrupt  estate"  raised 
a  material  issue  necessary  for  decision  before 
such  defendant  was  entitled  to  any  judgment, 
and  was  sufficient  to  prevent  judgment  on  the 
pleadings. 

14.  In  order  to  make  a  preference  by  mortgage 
unlawful,  it  is  nero-ssary  that  the  preference 
shall  have  been  made  with  the  intention  on  the 
part  of  the  bankrujjt  to  prefer  the  person  to 
whom  the  mortgnge  i.s  given,  and  that  the  mort- 
gagee at  tlie  time  he  receives  the  mortgage  shall 
have  reasonable  cause  to  believe  that  a  prefer- 
ence to  him  was  intended,  and  that  the  debtor 
is  insolvent. 

15.  Under  the  bankruptcy  law  insolvency  Is 
not  inability  to  pa:r  debts  as  they  become  due, 
but  a  debtor  is  not  insolvent  unless  his  property 
at  a  fair  valuation  is  not  sufficient  in  amount 
to  pay  his  debts. 

IC.  Evidence  held  insufficient  to  overthrow  the 
findings  of  the  lower  court  that  a  mortgage  of 
crops  was  not  given  or  received  as  a  preference. 

17.  While  judgments  constitute  liens  on  the 
real  estate  of  tlie  judgment  debtor,  and  charge 
persons  dealing  with  that  real  estate  with  con- 
structive notice  of  the  judgments,  they  do  not 
require  persons  dealing  generally  with  the  judg- 
ment debtor  to  take  notice  of  their  existence, 
nor  impute  notice  to  such  persons  for  the  pur- 
pose of  charging  them  with  knowledge  of  such 
debtor's  insolvency. 

18.  Judgments  existing  against  a  debtor  do  not 
necessarily  prove  insolvency. 

19.  While  schedules  filed  in  a  bankruptcy  pro- 
ceeding about  six  weeks  after  the  execution  of 
a  mortgage  b^  the  bankrupt,  showing  that  be 
was  indebted  in  an  amount  near  .$10,000,  might 
justify  an  inference  that  the  debtor  was  insol- 
vent at  the  time  he  gave  the  mortgage,  they  are 
not  sufficient  to  require  a  finding  of  insolvency. 

20.  In  an  action  for  claim  and  delivery,  general 
allegations  of  ownership  or  right  of  possession 
of  defendant  are  sufficient. 

21.  A  denial  in  claim  and  delivery  that  a  crosa- 
complainant,  at  the  time  of  filing  a  cross-com- 
plaint, had  the  right  of  possession,  puts  the 
question  of  that  right  in  issue,  and  entitles  the 
person  so  denying  to  show  a  right  of  possession 
in  himself  as  mortgagee  under  a  valid  chattel 
mortgage. 

22.  A  jndgment  against  one  defendant  and  the 
plaintiff  in  favor  of  the  other  defendants  for 
their  costs  is  not  subject  to  objection  by  the  de- 
fendant against  whom  it  was  rendered  on  the 

ground  that  he  was  a  codefendant,  where  he 
led  a  cross-complaint,  and  thereby  made  it  nec- 
essary for  the  other  defendants  to  defend  against 
his  claim. 

Department  1.  Appeal  from  Superior 
Court,  San  Joaquin  County;  Bldward  I.  Jones, 
Judge. 

Action  by  J.  T.  SummervlUe  against  the 
Stockton  Milling  Company  and  others.  From 
a  Judgment  for  certain  defendants,  and  also 
from  an  order  denying  a  new  trial,  plaintiff 
and  one  def^idant  appeal.    Affirmed. 


T.  G.  sailott,  D.  B.  Alexand^,  and  J.  B. 
Webster,  for  appellants.  C.  H.  Falrall,  H. 
R.  McNoble,  and  Nicol,  Orr  &  Nutter,  for  re- 
spondents. 

SHAW,  J.  The  complaint  states  a  cause 
of  action  to  recover  possession  of  some  2,509 
centals  of  wheat  in  the  warehouse  of  the 
Stockton  Milling  Company,  or  the  value 
thereof  in  case  delivery  cannot  be  had.  The 
defendants,  other  than  Hersom,  trustee,  an- 
swered, admitting  that  the  wheat  was  in 
the  warehouse  of  the  Stockton  Milling  Com- 
pany, and  denying  the  other  allegations  of 
the  complaint  The  defendant  Hersom  an- 
swered separately,  denying  that  plaintiff 
was  the  owner  of  or  entitled  to  the  posses- 
sion of  the  wheat;  admitting  that  he  took 
possession  of  the  wheat,  but  denying  that  he 
did  so  wrongfully.  Ills  admission  was  found 
by  the  court  to  be  untrue.  He  also  filed  a 
cross-complaint  against  the  Stockton  Milling 
Company,  alleging  that  It  was  wrongfully  In 
possession  of  the  wheat;  that  the  cross- 
complainant  was  entitled  to  possession;  and 
asking  judgment  for  the  recovery  thereof,  or 
for  the  value.  If  delivery  could  not  be  had. 
The  plaintiff  answered  this  cross-complaint 
against  the  Stockton  MlUiug  Company,  deny- 
ing the  right  of  Hersom  to  the  possession  of 
the  wheat,  and  setting  up  certain  affirmative 
matters  In  further  defense.  The  Stockton 
Milling  Company  and  the  other  defendants 
tiled  a  Joint  answer  to  the  cross-complaint  of 
Hersom,  setting  up  affirmatively  that  the 
wheat  in  controversy  was  rightfully  in  pos- 
session of  H.  H.  Hewlett  under  a  certain 
chattel  mortgage  executed  by  Stuart,  and  that 
Hewlett  was  the  owner  of  the  property.  The 
cause  was  tried  by  the  court,  and  judgment 
given  In  favor  of  the  defendant  Hewlett,  de- 
claring that  he  was  the  owner  absolutely  of 
one-fourth  of  the  wheat  In  question,  and  that 
he  was  entitled  to  the  possession  of  the  re- 
maining three-fourths  by  virtue  of  the  chat- 
tel mortgage,  for  the  purpose  of  securing  the 
debt  therein  set  forth,  and  further  adjudging 
costs  In  favor  of  Hewlett  and  the  other  de- 
fendants against  the  defendant  Hersom  and 
the  plaintiff.  Four  separate  appeals  are  here 
presented:  First,  an  appeal  by  the  plaintiff 
from  the  Judgment;  second,  an  appeal  by 
Hersom  from  the  Judgment;  third,  an  appeal 
by  the  plaintiff  from  an  order  denying  his  mo- 
tion for  a  new  trial;  and  the  fourth  an  ap- 
peal by  Hersom  from  an' order  denying  his 
motion  for  a  new  trial.  Numerous  points  are 
presented  upon  these  appeals,  and,  in  order 
to  a  proper  understanding  of  the  case  it  will 
be  necessary  to  give  a  preliminary  statement 
of  the  facts  involved. 

The  wheat  In  controversy  was  raised  upon 
a  tract  of  land  containing  1,160  acres  situated 
In  Stanislaus  county.  This  land  was  leased 
by  the  defendant  Hewlett  to  J.  D.  Stuart  on 
November  20, 1897,  for  the  term  of  two  years, 
ending  October  1,  1899.  The  term  was  after^ 
wards  extended  tor  an  additional  year  ending 
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October  1,  1900,  and  It  was  during  thta  exten- 
sion that  the  wheat  In  controversy  was  sown 
and  harvested.  The  lease  provided  that  Stu- 
art should  sow  the  premises  to  wheat,  and 
in  proper  time,  at  his  own  expense,  harvest, 
thresh,  clean,  and  sack  the  same,  and,  when 
sacked,  that  he  should  divide  and  set  apart 
one-fonrth  of  the  grain  as  the  yearly  rental, 
and  deliver  the  same  to  Hewlett;  that  until 
sach  delivery  the  whole  crop  should  be  the 
property  of  Hewlett;  and  that  upon  such  de- 
livery, and  not  before,  the  remaining  three- 
fourths  of  the  crop  should  become  the  prop- 
erty of  the  lessee,  Stuart-  It  further  provided 
that  the  lessee  should  in  proper  season  sum- 
mer-fallow such  proportion  of  the  land  as, 
In  the  proper  farming  thereof,  should  be  sum- 
mer-fallowed, and  that,  if  he  failed  so  to  do, 
Hewlett  should  have  the  right  to  enter  upon 
the  land  and  do  such  summer-fallowing  there- 
on as  should  be  proper  and  necessary,  in 
which  event  there  should  be  turned  over  to 
him  such  portion  of  the  crop,  in  addition  to 
the  one-fourth,  as  should  be  necessary  to  re- 
imburse him  for  the  expenses  of  such  sum- 
mer-fallowing. Upon  August  22,  1899,  Stuart 
executed  to  Hewlett  a  note  for  $757.02,  pay- 
able one  day  after  date.  As  security  for 
this  note  Stuart  pledged  to  Hewlett  certain 
personal  proi)erty,  and  it  was  agreed  that  the 
lease  should  be  extended  for  the  succeeding 
year,  and  that,  when  the  crop  of  grain  was 
sown  thereon,  Stuart  should  execute  to  Hew- 
lett a  chattel  mortgage  on  the  crop  to  secure 
the  note  then  executed  and  such  further  ad- 
vances as  should  be  made  by  Hewlett  to 
Stuart  On  November  13th  Hewlett  ad- 
vanced Stuart  tlie  further  sum  of  $210,  for 
which  Stuart  executed  his  note,  payable  one 
day  after  date.  On  November  15th,  In  pur- 
suance of  the  former  understanding,  Stuart 
executed  to  Hewlett  a  chattel  mortgage  on 
the  crop  to  be  thereafter  raised  and  grown 
upon  the  lands  leased  to  secure  the  payment 
of  the  two  notes.  The  mortgage  provided 
that  Stuart  should  care  for  the  crop  until 
it  was  fit  for  harvest,  and  then  harvest, 
thresh,  clean,  and  sack  the  same,  and  deliver 
the  wheat  to  Hewlett  as  security  for  the  pay- 
ment of  the  note,  and  that,  if  he  failed  in 
any  respect  to  do  so,  Hewlett  should  have  the 
right  to  enter  upon  the  premises,  protect  the 
crops,  retain  possession  thereof,  and  harvest, 
thresh,  and  sack  the  same;  that  he  should 
also  have  the  right  to  haul  and  store  the 
same,  and  sell  and  dispose  of  It  at  any  time, 
and  for  such  sums  as  he  should  deem  prop- 
er for  the  best  advantage  of  all  concerned; 
and  out  of  the  proceeds  to  pay  the  costs  and 
charges  and  ail  of  the  expenses  incurred  by 
Hewlett  in  the  care,  protection,  harvesting, 
hanling,  storing,  and  selling,  and  the  residue 
to  apply  upon  the  debts  secured  by  mortgage. 
The  court  found  that  the  mortgage  was  made 
In  good  faith,  and  without  design  to  binder, 
delay,  or  defrand  creditors,  or  to  give  a  pref- 
erence to  the  said  Hewlett  During  the 
months    of    November    and    December    the 


wheat  was  sown  upon  the  land  by  Stuart, 
the  lessee,  from  which  the  wheat  in  contro- 
versy was  produced,  Hewlett  advancing  the 
seed,  feed,  and  money  necessary  for  that  pur- 
pose. 

On  November  1,  1897,  one  James  Watson 
obtained  a  Judgment  in  the  superior  court  of 
Stanislaus  county  against  J.  D.  Stuart  for 
the  sum  of  $680  and  costs,  which  judgment 
was  afterwards  assigned  to  the  plalntifr, 
Summervllle,  In  this  action.  On  November 
1,  1899,  the  plaintiff  caused  an  execution  to 
be  issued  upon  the  Judgment,  and  on  January 
17,  1900,  under  said  execution,  the  sheriff  of 
said  county  sold  to  the  plaintiff  the  leasehold 
Interest  of  said  Stuart  In  the  land  described, 
and  on  the  same  day,  in  pursuance  of  said 
sale,  executed  to  the  plaintiff  a  deed  convey- 
ing to  him  the  said  property.  The  execution 
was  not  formally  levied  upon  the  land,  nor 
upon  the  growing  crop.  The  claim  of  the 
plaintiff  In  this  respect  Is  that  the  leasehold 
interest  was  real  estate,  and  carried  the  crop 
with  it,  and  that,  as  the  Judgment  was  a 
lien  upon,  the  real  property  of  the  defendant, 
no  formal  levy  was  necessary.  Notice  of  the 
sale  was  given  for  three  weeks  previous 
thereto,  as  required  by  law  in  case  of  sales 
of  real  estate. 

On  January  25,  1900,  Stuart  filed  his  peti- 
tion and  schedules  therein,  and  was  duly  ad- 
Judged  a  bankrupt  by  the  United  States  Dis- 
trict Court  in  and  for  the  Northern  District 
of  California.  At  that  time  the  wheat  in 
question  was  a  growing  and  standing  crop  on 
the  land  on  which  it  was  sown.  Thereafter, 
on  February  14,  19(X),  the  defendant  Hersom 
was  elected  a  trustee  of  the  bankrupt  estate, 
and  ever  since  has  been  such  trustee.  The 
crop  mortgage  executed  by  Stuart  to  Hewlett 
was  recorded  in  the  recorder's  office  in  Stan- 
islaus county  on  November  15,  1899,  on  the 
day  of  its  execution.  The  lease  was  also 
recorded  in  the  same  ottice  In  Stanislaus 
county  on  the  following  day.  At  the  time 
the  mortgage  was  made  Stuart  resided  In 
Stanislaus  county.  This,  however,  does  not 
api^ear  from  the  pleadings,  but  is  found  as 
a  fact  by  the  court  The  notes  mentioned  In 
the  chattel  mortgage  have  not  been  paid. 
After  the  execution  of  the  deed  by  the  sher- 
iff to  the  plaintiff,  Hewlett  demanded  of  the 
plaintiff  that  he.  as  the  successor  of  Stuart 
summer-fallow  the  land  as  the  lease  provid- 
ed. The  plaintiff  failed  to  do  so,  and  there- 
upon, about  March  1,  1900,  Hewlett  entered 
and  performed  that  work.  Thereafter  he 
continued  In  possession  of  the  land  for  the 
protection  of  the  crop,  and  when  the  wheat 
was  harvested  he  took  It  Into  his  possession, 
and  caused  it  to  be  shlpiied  to  the  defendant 
Stockton  Milling  Company  for  storngp,  and 
that  company  still  holds  It  In  Its  possession. 
As  to  the  three-fourths  Interest  in  the  wheat 
which  by  the  lease  was  to  be  the  property 
of  Stuart,  Hewlett  claims  a  right  to  hold  It 
or  Its  proceeds,  only  to  the  extent  that  is 
necessary  to  pay  the  debts  described  In  hla 
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mortgage.  Other  facts  affecting  particular 
points  presented  will  be  stated  In  connection 
with  the  discussion  of  the  respective  i)olnts 
to  which  they  relate. 

1.  The  Judgment  recovered  by  Watson 
against  Stuart  on  November  1,  18S>7,  did  not 
become  a  Hen  on  the  leasehold  estate  of  Stu- 
art upon  the  subsequent  execution  of  the 
lease  creating  that  estate.  This  proposition 
is  new  in  our  jurisprudence,  but  it  Is  clearly 
deducible  from  the  principles  applicable  to 
and  declaring  the  character  of  such  property. 
The  Code  of  Civil  Procedure  makes  a  Judg- 
ment a  lien  on  "all  the  real  property  of  the 
Judgment  debtor  not  exempt  from  execution 
In  the  county,  owned  by  him  at  the  time,  or 
any  which  he  may  afterwards  acquire"  dur- 
ing the  five  years'  continuance  of  the  lien. 
Code  Civ.  Proc.  {  671.  The  only  case  In 
which  the  principle  In  question  came  before 
this  court  Is  McDermott  v.  Burlte,  16  Cal. 
580,  in  which  Field,  J.,  merely  referred  to  the 
contrary  proposition  as  doubtful.  In  some 
of  the  states  certain  statutes  have  been  held 
to  make  such  Interests  subject  to  the  lien  of 
a  judgment.  In  those  states  the  courts,  in 
discussing  the  effect  of  the  respective  stat- 
utes, practically  concede  that,  in  the  absence 
of  an  express  statute  to  the  contrary,  lease- 
hold estates  for  years  only  are  to  be  classed 
as  personal  property  on  which  no  lien  is  ac- 
quired until  the  levy  of  an  execution.  Bank 
V.  Bennett,  40  Iowa,  537;  Lorlng  v.  Melendy, 
11  Ohio,  355;  Bank  v.  Roosa,  13  Ohio,  361; 
Taylor  v.  Wynne  (Sup.)  10  N.  Y.  Supp.  644.  The 
authorities  generally  are  to  the  effect  that 
at  common  law  a  Judgment  lien  does  not  ex- 
tend to  estates  for  years.  17  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  703;  2  Freeman  on 
.Tudgments,  §  353;  1  Black  on  Judgments,  { 
249;  Merry  v.  Hallet,  2  Cow.  497;  Vreden- 
bergh  v.  Morris,  1  Johns.  Cas.  223;  Krause's 
Appeal,  2  Whart.  398;  Blsmark,  etc.,  Ass'n 
v.  Bolster,  92  Pa.  123.  In  Iowa  the  statute 
provides  that  a  Judgment  is  a  lien  on  the 
"real  estate"  of  defendant.  Another  section, 
defining  the  meaning  of  certain  words  and 
phrases,  declares  that  the  "phrase  'real  es- 
tate' includes  lands,  tenements,  heredita- 
ments, and  all  rights  thereto  and  interests 
therein."  It  was  held  that  an  estate  for 
years  was  subject  to  the  lien  of  a  Judgment 
because  it  came  within  the  meaning  of  the 
phrase  "rights  thereto"  in  this  definition  of 
the  term  "real  estate."  Bank  v.  Bennett, 
supra.  Our  Code  declares  that  "estates  in 
real  property,  In  respect  to  the  duration  of 
their  enjoyment,  are  either:  (1)  Estates  of 
inheritance  or  perpetual  estates;  (2)  estates 
for  life;  (3)  estates  for  years;  or,  (4)  estates 
at  will."  Civ.  Code.  §  701.  And  it  Is  fur- 
ther declared  that  "estates  for  years  are 
chattels  real."  Id.  i  765.  The  section  de- 
fining words  and  phrases  declares  that  "the 
words  "real  property'  are  coextensive  with 
lands,  tenements  and  hereditaments,"  and 
that  the  words  "personal  property"  include, 
among   other   things,    chattels.     Code    Civ. 


Proc.  S  17,  subds.  2,  S;  Civ.  Code,  1 14,  subds. 
2,  3.    It  will  be  seen  from  these  provisions 
that,  although  an  estate  for  years  Is  for  cer- 
tain purposes  classed  as  a  species  of  estate 
in  real  property,  it  is  nevertheless  a  chattel. 
This  was  well  understood  at  common  law. 
Blackstone  divides  real  estate  into  two  class- 
es, namely,  estates  of  freehold  and  estates 
less  than  freehold.    Freehold  estates  are  di- 
vided into  estates  of  inheritance  and  estates 
not  of  inheritance.    2  Bl.  Com.  103-120.    Es- 
tates less  than  freehold  are  divided  Into  es- 
tates for  years  (Id.  140),  estates  at  will  (Id. 
145),  and  estates  at  sufferance  (Id.  150);  and 
yet,    notwithstanding    these    classifications, 
the  same  author  declares  that  things  person- 
al include  all  chattels,  and  that  chattels  real 
constitute  one  species  of  personal  property, 
and  Include,  among  other  things,  an  estate 
for  years,  and  that  a  "freehold  alone,"  Is  real 
estate  (Id.  386).    This  court  had  before  it  the 
question  whether  or  not  an  estate  for  years 
was  personal  property  in  Jeffers  v.  Easton, 
113  Cai.  352,  45  Pac.  681.    In  that  case  the 
court  say:    "A  term  for  years  is  only  per- 
sonal property— a  chattel  real.    »    »    •    The 
common  law  upon  the  subject  has  not  been 
changed  by  our  statutes.    ♦    *    •    By  section 
765,  Civ.  Code,  the  common-law  distinction 
between    freehold    estates    and    estates    for 
years  is  followed,  and  it  is  declared  that  'es- 
tates for  years  are  chattels  real.'    The  same 
distinction  is  to  be  found  in  section  14  and  in 
sections  657  to  663  of  the  same  Code."    There 
is  nothing  in  any  of  the  foregoing  statutory 
provisions  evincing  an  intention  to  change 
the  general  rule  that  Judgments  of  courts  of 
record  are   not  Hens  on  estates  for  years. 
Section  7(K>,  Code  Civ.  Proc,  provides  that: 
"Upon  a  sale  of  real  property,  the  purchaser 
Is  substituted  to  and  acquires  all  the  right, 
title,  interest  and  claim  of  the  Judgment  debt- 
or thereto;  and  when  the  estate  is  less  than 
a  leasehold  of  two  years  unexpired  term,  the 
sale  is  absolute,"  and  that  otherwise  it  is 
subject  to  redemption  as  therein  prescribed. 
This,  however,  cannot  be  considered  as  a  leg- 
islative construction  of  the  phrase  "real  prop- 
erty," applicable  to  and  fixing  the  meaning 
of  the  same  phrase  where  used  in  section 
671,  providing  for  judgment  liens.     Section 
700  was  Intended  to  state  tlie  effect  of  a  sale 
of  any  and  all  interests  in  real  property,  and 
to  declare  in  what  cases  it  should  be  subject 
to  redemption.    It  applies  alike  to  sales  made 
to  enforce  the  lien  of  the  Judgment  and  to 
sales  of  chattels  real  enforcing  liens  created  by 
the  levy  of  an  execution.    It  has  no  relation 
to  or  effect  on  the  questions  when  the  Hen  t)e- 
gins,  the  manner  of  its  creation,  or  the  acts 
from  which  it  arises.    The  effect  of  the  clause 
therein  concenilng  leasehold  interests  with 
resi)ect  to  its  bearing  on  the  meaning  of  the 
phrase  "real  property"  is  merely  to  show  that 
for  the  purposes  of  that  section  those  words, 
are  used  In  a  sense  broader  than  their  com- 
mon-law meaning,  and  Include  chattels  real 
as  well  as  freehold  estates.    Without  that 


Digitized  by 


Google 


Cal.) 


SUMMERVILLE  T.  STOCKTON  MILLING  CO. 


24V 


clause  the  section  would  be  held  to  apply  only 
to  estates  ot  Inheritance  and  estates  for  life, 
or,  by  the  coiumon-law  classification,  free- 
bold  estates.  See  People  y.  Westervelt,  17 
Wend.  675;  Westervelt  v.  People,  20  Wend. 
417;  Ex.  parte  Wilson,  7  Hill,  100,  whicb  at- 
ttrm  this  proposition.  The  claim  of  the  plain- 
tiff that  no  formal  levy  was  necessary  up- 
on the  growing  crop,  uor  upon  the  leasehold 
interest,  is,  by  reason  of  the  proposition 
which  we  haTe  Just  considered,  necessarily 
untenable.  It  may  be  conceded,  as  was  de- 
cided in  Lehnhardt  t.  Jennings,  119  Cal.  192, 
48  Pac.  56,  51  Pac.  195,  Bagley  v.  Ward,  37 
Cal.  121,  99  Am.  Dec.  256,  and  Blood  T.  Ught, 
38  Cal.  654,  99  Am.  Dec.  441,  that  the  levy 
of  an  execution  Is  not  necessary  where  the 
Judgment  itself  constitutes  a  Hen  upon  the 
real  property  which  is  the  subject  of  the  exe- 
cution sale.  But,  as  we  have  seen,  the  Judg- 
mmt  in  this  case  did  not  constitute  a  lien 
upon  the  property  sold,  and,  as  there  was  no 
levy,  it  follows  that  the  sale,  if  otherwise 
valid,  took  effect  upon  tbe  day  of  its  date, 
and  not  before,  or  at  all  events  not  before 
the  notices  of  the  sale  were  posted  (see  Lehn- 
hardt T.  Jennings,  supra);  and  that  tbe  right 
of  the  plaintiff  began  upon  one  or  the  other 
of  those  dates,  and  is  subsequent  and  subject 
to  the  right  of  tbe  mortgagee.  We  think, 
therefore,  that  there  was  no  lien  upon  tbe 
leasehold  estate  of  Stuart  bt  favor  of  tbe 
plaintiff  until  tbe  sale  took  place  or  tbe  no- 
tices were  posted,  which  was  several  weeks 
after  tbe  execution  of  tbe  mortgage  to  Hew- 
lett, and,  consequently,  that,  so  far  as  that 
question  determines  his  right,  Hewlett  had 
the  superior  right  to  the  possession  of  tha 
wheat  in  controversy,  so  far  as  that  posses- 
sion  may  be  necessary  to  protect  bis  lien 
thereon  for  the  payment  of  tbe  debts  afore- 
said. 

2.  It  Is  contended  by  Hersom,  and  also  by 
the  plaintiff,  SumuervlUe,  that  tbe  defendant 
Hewlett  has  waived  his  lieu  by  filing  bis  an- 
swer to  the  suit  in  claim  and  delivery,  and 
therein  averring  that  he  is  the  absolute  own- 
er of  the  wheat  in  controversy.  The  princi- 
ple relied  upon  Is  stated  thus  in  Williams  v. 
Ashe,  111  Cal.  185,  43  Pac.  696:  "If  one  hav- 
ing but  a  lien  is  sued  in  replevin,  and  an- 
swers claiming  absolute  ownership,  he  will 
not  be  permitted  upon  tbe  trial  to  assert  any 
right  as  lienor.  His  lien  is  absolutely  lost." 
The  answer  of  Hewlett  to  the  complaint  does 
not  aver  that  he  is  tbe  absolute  owner  of  tbe 
wheat.  It  rests  upon  the  denial  of  ownership 
or  right  of  possession  in  the  plaintiff,  and  of 
the  wrongful  taking  of  posHcssion  or  with- 
holding thereof  by  the  plaintiff  from  the  de- 
fend.*) nt.  In  the  answer  to  the  cross-com- 
plaint of  the  defendant  Hersom,  in  whicb 
Hewlett  Joins,  it  is  alleged  that  Hewlett 
was  at  all  the  times  in  question  the  owner  of 
and  entitled  to  the  possession  of  the  wheat. 
If  this  were  tbe  only  answer  to  tbe  cross- 
complaint,  and  that  allegation  had  been  in- 
sisted upon  at  the  trial,  and  if  tbe  cross-com- 


plaint bad  been  directed  to  Hewlett,  tbe  case 
would  come  within  the  rule  stated  in  Wil- 
liams v.  Ashe.  But  the  answer  to  the  cross- 
complaint  further  alleges  tbe  giving  of  tbe 
mortgage  by  Stuart  to  Hewlett,  and  that 
Hewlett,  by  virtue  of  the  mortgage,  is  en- 
titled to  the  possession  of  the  property  for 
the  securing  of  his  debt.  The  findings  state 
also  that  upon  the  trial  Hewlett  did  not  claim 
absolute  ownership  of  the  three-fourths  of 
the  wheat  in  question,  but  conceded  to  the 
defendant  and  cross-complahiant,  Hersom, 
all  of  the  rights  thereto,  save  that  of  posses- 
sion for  tbe  purpose  of  disposing  of  tbe  wheat 
and  paying  to  himself  the  amounts  secured 
by  the  mortgage.  The  rule  above  quoted 
from  Williams  v.  Ashe  is  stated  in  that  opin- 
ion to  be  qualified  to  tbe  extent  that,  "If  one 
who  has  claimed  as  owner  is  afterward  prov- 
ed to  have  but  a  lien,  he  stiall  not  thereafter 
be  deprived  absolutely  of  his  lien,  if  his  claim 
was  honestly,  though  mistakenly,  entertained 
and  pressed;  but  before  he  can  be  allowed 
bis  lien  he  must  abandon  the  false  claim  of 
ownership."  We  think  the  defendant  Hew- 
lett is  entitled,  under  this  limitation  of  the 
rule,  to  assert  and  maintain  his  lien,  notwith- 
standing his  answer  claiming  absolute  own- 
ership. Under  our  system  of  pleading  a  de- 
fendant is  entitled  to  make  inconsistent  an- 
swers, and  this  right  would  be  of  small  ben- 
efit if  tbe  making  of  one  answer  operated  to 
defeat  the  other,  particularly  hi  a  case  where 
the  party  claiming  the  lien  was  not  required 
to  answer  at  all,  and  tbe  question  of  absolute 
right,  as  in  tliis  case,  was  abandoned  upon 
the  trial. 

The  further  claim  is  made  that  by  takhig 
tbe  possession  of  the  wheat  when  it  was 
harvested  Hewlett  wrongfully  converted  it 
to  Iiis  own  use,  and  thereby,  under  section 
2910,  Civ.  Code,  extinguished  bis  mortgage 
lien.  The  court  finds  that  Hewlett,  upon  the 
harvesting  of  tbe  crop,  took  possession  of 
and  stored  it  in  the  warehouse  of  the  Stock- 
ton Milling  Company,  where  it  still  remains. 
He  had  full  authority  to  do  this  under  the 
power  contained,  in  Ills  mortgage,  and,  as  be 
did  not  claim  to  hold  otherwise  than  as  mort- 
gagee, this  act  did  not  amount  to  a  conver- 
sion. 

So  far  as  the  appeal  from  tbe  Judgment  is 
concerned,  this  would  dispose  of  this  proposi- 
tion.   But  it  Is  claimed   that   the   evidence 
shows  that  Hewlett,  without  authority,  took 
possession  of  the  leased  land  several  months 
before  the  crop  was  ready  for  harvesting; 
that  this  was  a  conversion  of  the  crop,  and 
a  consequent  waiver  of  the  lien  of  the  mort- 
gage;   and  that,   therefore,   the   court  should 
have  found  that  Hewlett  was  not  entlUed  to 
the  possession.    There  are  several  grounds  up- 
on which  this  claim  must  be  held  untenable. 
A  chattel  mortgage  does  not  pass  title  to  tbe 
mortgagee,  or  give  him  a  right  to  possesaioiv 
of  the   mortgaged  property   before  the   debt 
becomes   due,   unless   the    mortgage   so    pro- 
vides.   Bank  y.  Moore,  106  Cal.  080,  39  Pac. 
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1071.  In  this  case  the  debts  were  due  when 
the  mortgage  was  executed.  The  coTenant 
to  pay  the  debts  was  therefore  broken  as  soon 
as  made,  and  In  that  sense  the  mortgagor 
was  In  default,  thus  giving  the  mortgagee  the 
right,  under  the  terms  of  the  mortgage,  to 
take  possession  at  any  time.  The  mortgage 
also  contained  what  we  construe  to  be  an 
independent  covenant  that  Hewlett  could  "at 
all  times  enter  Into  the  premises  to  view  the 
same,  or  take  any  measures  necessary  for 
the  protection  of  said  crops  or  his  interest 
therein."  The  effect  of  this  was  to  give 
Hewlett  an  equal  right  with  Stuart  to  the 
possession  of  the  crop,  for  the  purpose  of 
protecting  It,  at  any  time  after  the  execution 
of  the  mortgage.  There  was  evidence  suffi- 
dent  to  sustain  the  finding  that  he  entered 
in  good  faith  for  that  purpose.  Furthermore, 
the  provision  In  the  lease  that  the  crop  should 
remain  the  property  of  Hewlett  until  it  was 
harvested  was  valid  between  the  parties. 
HoweU  V.  Foster,  65  Cal.  169,  3  Pac.  647; 
Famnm  v.  Hefner,  7»  Cal.  582,  21  Pac.  955, 
12  Am.  St  Rep.  174.  The  right  of  property  In 
the  crop  was  therefore  vested  in  Hewlett 
until  it  was  harvested.  Whether  or  not  this 
arrangement  would  be  held  Invalid  against 
creditors  as  a  secret  lien,  as  in  Stockton,  etc., 
Ass'n  V.  Purvis,  112  Cal.  242,  44  Pac.  561,  53 
Am.  St.  Rep.  210,  is  a  question  not  arising, 
for  the  lease  was  duly  recorded  before  any 
creditor  had  acquired  any  lien,  and  before 
the  adjudication  in  bankruptcy;  and,  as  the 
mortgage  would  be  effectual  to  hypothecate, 
in  priority  to  the  claims  of  appellants,  what- 
ever right  Stuart  then  had  in  the  growing 
crop,  we  do  not  see  that  creditors  could  have 
been  injuriously  affected  by  the  provision  re- 
serving title.  It  is  clear,  from  the  fact  that 
the  title  was  in  Hewlett  at  the  time  he  took 
possession  of  the  farm,  that  his  taking  pos- 
session, even  if  not  authorized  by  the  mort- 
gage, could  not  have  the  effect  of  waiving 
his  prospective  lien  on  the  wheat,  which  at 
that  time  was  inchoate,  and  'which  never  be- 
came absolute  until  harvest,  when  Stuart  be- 
came the  owner.  His  possession  was  con- 
sistent with  his  own  title,  and  was  not  in- 
consistent with  his  rights  under  the  mortgage, 
nor  with  the  rights  of  other  creditors  subor- 
dinate to  the  mortgage.  He  did  not  repu- 
diate his  lien,  but  acted  for  the  purpose  o£ 
protecting  his  rights  thereunder.  The  con- 
version referred  to  in  section  2910,  Civ.  Code, 
must  consist  of  some  act  inconsistent  with 
the  continuance  of  the  lieu  and  equivalent  to 
a  denial  or  repudiation  of  it.  An  act  done  to 
preserve  and  protect  the  property  in  order 
that  It  may  remain  subject  to  the  lien,  and 
which  is  equally  beneficial  to  those  having 
subordinate  rights,  and  not  in  antagonism 
thereto,  is  not  a  wrongful  conversion  within 
the  meaning  of  this  section.  1  Jones  on 
Liens,  i  1030;  Williams  v.  Ashe,  supra.  We 
are  of  the  opinion  that  upon  either  ground  the 
case  fails  to  show  a  wrongful  conversion  by 
the  defendant  Hewlett 


3.  There  la  no  merit  in  the  proposition  that 
Hewlett  lost  his  lien  by  reason  of  the  re- 
moval of  the  wheat  from  the  land  on  which 
it  grew.  The  provisions  of  section  2972  of 
the  Civil  Code  that  the  lien  of  a  mortgage 
upon  a  growing  crop  continues  after  its  sever- 
ance from  the  land  so  long  as  it  remains  on 
the  land  of  the  mortgagor  has  no  application 
to  the  facts  of  this  case.  That  section  refers 
to  cases  where  the  crop,  after  severance,  is 
removed  by  the  mortgagor,  or  by  some  third 
person,  from  the  mortgagor's  land,  and  not  to 
cases  where  the  mortgagee,  in  pursuance  of 
the  terms  of  the  mortgage,  removes  the  crop 
for  his  better  security.  Campodonico  v.  Ore- 
gon Imp.  Co.,  87  Cal.  666,  25  Pac.  763;  Byrnes 
V.  Hatch,  77  Cal.  244,  19  Pac.  482;  Martin  v. 
Thompson,  63  Cal.  4;  Wilson  t.  Prouty,  70 
Cal.  197,  11  Pac.  608. 

4.  The  defendant  Hersom  gave  notice  of 
motion  for  judgment  in  his  favor  against  the 
defendants  Hewlett  and  Stockton  Milling 
Company  upon  the  pleadings,  consisting  of 
Hersom's  cross-compIalnt  and  the  answer  of 
the  said  defendants  thereto.  In  pursuance  of 
this  notice  a  motion  was  made  for  judgment 
against  the  Stockton  Milling  Company  alone. 
This  motion  was  denied,  and  the  ruling  is  as- 
signed as  error.  The  motion  was  promptly 
denied.  Hersom  claimed  solely  as  trustee  in 
bankruptcy  of  J.  D.  Stuart  The  first  allega- 
tion of  the  answer  to  this  cross-complaint  is 
a  denial  that  Hersom  Is,  or  ever  was,  "the 
duly  elected,  appointed,  qualified,  or  acting 
trustee''  of  said  bankrupt  estftte.  The  allega- 
tion of  the  capacity  of  Hersom  is  material  to 
his  recovery.  The  denial  of  that  allegation  in 
the  general  form  in  which  it  was  made  was 
applicable  to  each  count  or  cause  of  action 
stated  in  the  cross-complaint  It  raised  a  ma- 
terial issue,  which  it  was  necessary  to  decide 
before  It  could  be  said  that  Hersom  iwas  enti- 
tled to  any  judgment  whatever.  The  presenta- 
tion of  this  issue  was  8Ufl9cient  to  prevent  a 
Judgment  on  the  pleadings.  Widmer  v.  Mar- 
tin, 87  Cal.  88,  25  Pac.  264.  It  is  therefore 
not  necessary  to  consider  the  other  questions 
discussed  by  counsel  under  this  assignment  of 
error. 

5.  We  are  of  the  opinion  that  the  execu- 
tion of  the  mortgage  by  Stuart  to  Hewlett 
on  November  15,  1809,  was  not  an  unlawful 
preference  of  a  creditor,  and,  as  such,  in 
violation  of  the  provisions  of  the  bankrupt- 
cy law.  In  oi"der  to  make  such  a  preference 
unlawful,  it  is  necessary,  first  that  the  pref- 
erence shall  have  been  made  with  the  ip- 
tention  on  the  part  of  the  bankrupt  to  pre- 
fer the  person  to  whom  the  mortgage  is 
given,  and,  secondly,  that  the  moi-tgagee,  at 
the  time  he  receives  the  mortgage,  shall 
have  reasonable  cause  to  believe  that  It  was 
intended  thereby  to  give  a  preference  to 
him.  This  Involved  the  further  proposition 
that  the  mortgagee  must  at  the  time  he 
receives  the  mortgage,  have  reasonable  cause 
to  believe  that  the  debtor  is  Insolvent.  In- 
solvency, under  the  present  bankruptcy  law. 


Uigitized  by  >^J»^v^X''^ 


6' 


Cal.) 


SUMMERVILLEl  ▼.  STOCKTON  MILLING  (30. 


249 


does  not  occur,  as  It  did  under  the  former 
law,  ivbcn  the  person  Is  unable  to  meet  hia 
obligations  as  they  become  due.  Under  the 
present  bankruptcy  law  a  debtor  Is  not  in- 
solvent imless  bis  property,  at  a  fair  valua- 
tion, is  not  sufficient  In  amount  to  pay  his 
debts.  We  do  not  think  the  evidence  in 
this  case  necessarily  shows  that  Hewlett,  at 
the  time  be  took  the  mortgage,  had  good 
cause  to  believe  either  that  Stuart,  in  this 
sense,  was  insolvent,  or  that  he  intended  there- 
by to  give  a  preference  to  the  mortgagee.  The 
transaction  Itself  implies  the  contrary.  Short- 
ly prior  to  the  giving  of  the  mortgage  Hewlett 
had  extended  the  lease  for  another  year, 
with  the  understanding  that  Stuart  would 
sow  a  crop  of  grain  thereon;  that  Hewlett 
should  advance  him  such  money  as  was  nec- 
essary to  enable  him  to  care  for  the  crop,  at 
least  to  the  harvesting,  and  should  take  a 
chattel  mortgage  to  secure  such  advances  and 
the  pre-existing  debt.  Stuart  had  sown  the 
land  in  part,  at  least,  to  grain,  at  the  time 
the  mortgage  was  given,  and  proceeded  there- 
after, apparently  In  good  faith,  to  complete 
the  sowing,  Hewlett  furnishing  seed  and  feed 
for  that  purpose.  The.se  acts  are  inconsistent 
with  the  theory  that  either  party  at  that  time 
believed  that  Stuart's  property  was  insufB- 
cient  to  pay  his  debts,  and  that  it  was  in- 
tended that  Hewlett  was  to  be  preferred  to 
the  exclusion  of  other  creditors.  It  does  not 
appear  that  Hewlett  knew  of  the  insolvency 
of  Stuart  The  only  evidence  upon  that  point 
is  that  of  Stuart  himself,  who  testifies  as  fol- 
lows: "I  guess  Mr.  Hewlett  was  acquainted 
with  my  financial  condition.  I  don't  know 
that  really.  I  told  him  I  needed  money,  and 
X  wanted  a  little  money  at  that  time.  I  think 
he  knew  my  financial  condition  at  the  time  of 
the  pledge  of  which  I  spoke."  This  could  well 
be  understood  to  mean  only  that  Hewlett 
knew  that  Stuart  needed  money,  which  does 
not  necessarily  imply  insolvency.  If  it  was 
Intended  to  mean  more,  it  was  a  mere  conclu- 
sion of  Stuart.  He  states  no  facts  upon  which 
to  base  It,  and  we  do  not  think  it  Is  sufficient 
to  enable  ns  to  say  that  the  finding  of  the 
court  on  this  point  Is  contrary  to  the  evidence. 
The  records  at  that  time  disclosed  the  exist- 
ence of  three  judgments,  taken  several  years 
previously  in  the  superior  court  of  the  county. 
The  appellant  Hersom  claims  that  Hewlett 
most  be  deemed  to  have  constructive  notice 
of  these  judgments,  and  therefore  must  be 
presumed  to  know  that  Stuart  was  insolvent 
We  do  not  understand  this  to  be  the  law.  | 
Sncb  Judgments  constitute  a  lien  upon  the 
real  estate  of  the  judgment  debtor,  and  all 
persons  dealing  with  that  real  estate  must  be 
held  to  have  constructive  notice  of  the  judg- 
ment; but  the  law  goes  no  further  than  this. 
It  does  not  require  every  person  who  deals 
generally  with  the  judgment  debtor  to  take 
notice  of  the  existence  of  these  judgments,  nor 
does  it  impute  notice  to  such  persons  for  the 
ourpose  of  charging  them  with  knowledge  of 
Insolvency.    There  is  nothing  in  the  evidence 


to  indicate  that  Hewlett  had  any  actual 
knowledge  whatever  of  the  existence  of  these 
judgments.  It  is  also  to  be  observed  that 
there  is  no  evidence  to  show  that  Stuart  was 
in  fact  insolvent  at  the  time  he  made  the 
mortgage.  The  judgments  do  not,  necessari- 
ly, prove  Insolvency.  The  schedules  filed  in 
the  bankruptcy  proceeding  some  six  weeks 
later  show  that  he  was  indebted  in  an  amount 
near  $tO,000,  but  there  is  nothing  to  show 
what  property  he  had  at  that  time  other  than 
the  inference  to  be  derived  from  the  Judg- 
ment of  the  court  in  bankruptcy  that  it  was 
not  sufficient  to  pay  these  debts.  This  might 
Justify  an  inference  that  he  was  not  solvent 
at  the  time  he  gave  the  mortgage,  but  it  is 
not  sufficient  to  call  for  a  reversal  of  the  find- 
ing of  the  court  on  that  subject,  nor  to  re- 
qubre  a  finding  that  Hewlett  at  that  time 
knew  that  he  had  not  sufficient  property  to 
pay  his  debts.  We  cannot  disturb  the  finding 
on  this  point 

6.  In  the  portion  of  Hewlett's  answer  to 
the  cross-complaint  referring  particularly  to 
the  crop  mortgages,  it  is  averred  that  the 
mortgage  was  duly  recorded  in  Stanislaus 
county,  in  which  the  land  is  situated;  but  it 
does  not  allege  that  Stuart,  the  mortgagor, 
then  resided  in  that  county.  It  is  silent  as  to 
his  residence,  and  there  is  no  general  state- 
ment that  it  was  recorded  in  the  county  of  his 
residence.  It  Is  contended  that  this  renders 
this  part  of  the  answer  inefTectnai;  that  the 
mortgage,  as  stated,  does  not  constitute  a 
valid  lien  on  the  wheat,  and  that  this  defect 
is  not  cured  by  the  evidence  and  finding  that 
Stuart  at  the  time  the  mortgage  was  executed 
resided  in  that  county.  It  is  perhaps  a  suffi- 
cient answer  to  this  proposition  to  refer  to 
the  fact  that  the  cross-complaint  is  addressed 
to  the  defendant  Stockton  Milling  Company 
alone,  and  tiiat,  therefore,  Hewlett  was  not 
called  upon  to  answer  it  at  all.  The  only 
judgment  in  favor  of  the  Stockton  Milling 
Company  is  a  Judgment  for  costs  against 
Hersom  and  in  favor  of  that  company  jointiy 
with  Hewlett  and  two  other  defendants. 
There  being  no  cross-complaint  against  Hew- 
lett, the  judgment  in  his  favor  for  the  posses- 
sion of  the  wheat  is  based  upon  the  complaint 
and  the  answer  thereto.  The  fact  that  Hew- 
lett joined  in  an  insufficient  answer  to  the 
cross-complaint  against  another  party  is  im- 
material, and  does  not  affect  the  judgment  In 
his  favor.  Disregarding  this  point,  however, 
and  considering  the  case  as  if  the  cross-com- 
plaint had  been  directed  to  Hewlett  also,  we 
think  the  objection  is  not  well  taken.  The 
allegations  of  the  cross-complaint  concerning 
the  right  of  Hersom  are  allegations  of  the  ul- 
timate facts.  The  first  count  relates  to  all 
the  wheat  It  avers  that  Hewlett  leased  the 
land  to  Stuart,  that  Stuart  had  sowed  to  wheat 
a  portion  of  the  lands  leased,  that  at  the  time 
of  the  adjudication  in  bankruptcy  the  wheat 
was  a  growing  crop  on  the  land  and  was  the 
property  of  Stuart,  and  that  ever  since  his 
appointment  as  trustee  the  said  Hersom,  as 
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8ucb  trustee,  bad  been  and  -was  still  entitled 
to  tbe  possession  of  the  wbeat.  Tbe  other 
counts  relate  exclusively  to  certain  speclflc 
lots  of  tbe  wbeat,  and  each  alleges  In  general 
terms,  with  respect  to  tbe  particular  lot  to 
which  it  refers,  that  Hersom,  as  such  trustee, 
was  and  still  is  entitled  to  tbe  possession 
thereof.  The  defendant  Hewlett,  In  answer 
to  these  allegations,  denies  that  the  crop  was 
the  property  of  Stoart  at  the  time  he  was  de- 
clared a  bankrupt,  or  that  Hersom,  as  trus- 
tee or  otherwise,  was  then,  or  at  any  time  had 
been,  entitled  to  the  possession  of  the  wheat, 
or  any  part  thereof,  and  alleges  that  he  (Hew- 
lett) at  all  of  tbe  times  in  controversy  was 
and  still  is  entitled  to  tbe  possession  thereof. 
Tbe  action  of  claim  and  delivery  is  primarily 
an  action  for  possession.  The  general  allega- 
tions of  ownership  or  right  of  possession  of 
tbe  defendant  are  sufficient,  and  this  form  of 
statement  is  the  better  form  of  pleading. 
Nudd  V.  Thompson,  34  Cal.  46;  Conner  v. 
Bludwortb,  64  Cal.  636.  The  case  of  Nudd  v. 
Thompson  also  holds  that  It  Is  sufficient  for 
a  defendant  to  deny  the  general  allegations, 
and  that,  having  done  so,  a  failure  to  deny 
other  facts  showing  in  detail  tbe  basis  of 
plaintiff's  ownership  and  right  of  possession 
is  not  to  be  taken  as  an  admission  of  such 
particular  facts.  The  denial  of  the  fact  that 
the  cross-complainant,  at  the  time  he  filed  his 
cross-complaint,  had  the  right  of  possession, 
puts  the  question  of  tbe  right  In  Issue.  In 
order  to  show  that  he  did  not  then  have  that 
right,  the  defendant  could  properly  introduce 
any  evidence  showing  that  the  right  of  posses- 
sion was  at  that  time  vested  In  a  third  per- 
son, or  in  the  defendant  himself.  Such  evi- 
dence would  be  in  direct  contradiction  of  tbe 
allegation  denied.  An  allegation  that  a  thing 
Is  in  one  place  is  disproved  by  evidence  show- 
ing that  it  is  in  another.  So  an  allegation 
that  the  right  of  possession  is  in  the  plaintiff 
can  be  shown  to  be  untrue  by  proof  that  the 
right  of  possession  is  In  the  defendant,  or  In 
some  other  person.  The  defendant  was  there- 
fore entitled  to  show  by  evidence  that  he  had 
tbe  right  of  possession,  for  the  purpose  of  se- 
curing tbe  debt,  as  a  mortgagee  holding  a 
valid  chattel  mortgage  thereon.  There  are 
some  cases  holding  contrary  to  these  views. 
GuiUe  V.  Fook,  13  Or.  577,  11  Pac.  277,  Gay 
V.  Fretwell,  9  Wis.  186,  and  Tell  v.  :Beyer,  38 
N.  T.  161.  We  think,  however,  that  the  great 
weight  of  authority,  as  well  as  the  better  rea- 
son, is  In  harmony  with  the  conclusion  above 
stated.  The  following  authorities  so  bold: 
Cumbey  v.  Lovett,  76  Minn.  227,  79  N.  W.  99; 
Lindsay  v.  Wyatt,  1  Idaho,  739;  McClelland 
V.  Nichols.  24  Minn.  176;  Holliday  v.  Mc- 
Kinne,  22  Fla.  1.53;  Child  v.  Child,  13  Wis.  17; 
Richardson  v.  Steele,  9  Neb.  483.  4  N.  W.  83; 
Yandle  v.  Crane,  13  Kan.  344;  Lane  v.  Sparks, 
75  Ind.  278;  Sparks  v.  Heritage,  45  Ind.  66; 
Cobby  on  Replevin,  i  1002.  The  proposition 
is  tbe  same  in  principle  as  that  Involved  in 
Eaton  V.  Metz  (Cal.)  40  Pac.  947;  Grum  v. 
Barney,  65  Cal.  254;  Humphreys  T.  Harkey, 


55  Cal.  283;  and  Mason  v.  Vestal,  88  Cal.  396, 
26  Pac.  213,  22  Am.  St.  Rep.  310.  Evidence 
of  the  mortgage  lien  whereby  Hewlett  bad 
the  right  of  possession  was  therefore  properly 
admitted  under  the  denial.  It  was  not  neces- 
sary to  plead  it  specially. 

7.  The  Judgment  against  the  defendant 
Hersom  and  the  plaintiff,  in  favor  of  Hewlett 
and  the  other  defendants  for  their  costs  is  not 
subject  to  the  objection  made  by  Hersom  that 
it  is  erroneous  against  him  because  he  was  a 
codefendant  He  filed  a  cross-complaint 
against  Hewlett's  bailee,  and  this  made  it 
necessary  for  Hewlett  to  either  defend  against 
Hersom's  claim  himself  or  see  that  his  bailee 
did  so.  In  either  case  Hersom  is  not  legally 
injured  by  a  Judgment  for  tbe  costs  incurred 
in  defeating  bis  claim. 

We  find  no  error  In  the  record.  It  is  there- 
fore ordered  that  the  Judgment  and  orders 
appealed  from  be  affirmed. 


We    concur: 
DYKE,  J. 


ANGELLOTTI,    J.;    VAN 
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SAVINGS   BANK  OF  SANTA  ROSA  v. 
SCHELL  et  al.    (S.  F.  3,414.)* 

(Supreme  Court  of  California.     March   15, 
1904.) 

DECEDENTS'  ESTATES— SALES  FOB  FAMILT  AL- 
LOWANCES —  FKAUDT3LENT  PHOCUBEMENT  — 
BIOHTS  OF  M0BTGA0EE8  —  LIUTIATIOKS— DE- 
FAULTS—EXCUSABLE  NEQLECT. 

1.  The  action  of  the  trial  court  on  contra- 
dictory affidavits  on  a  motion  to  open  a  default 
is  conclusive. 

2.  Neglect  or  delay  of  defendant's  counsel  to 
serve  an  answer,  caused  by  reliance  on  informa- 
tion from  a  reliable  attorney,  whom  he  had  re- 
quested to  make  inquiry  on  bis  behalf  after  be- 
ing unable  to  reach  plamtiCTs  attorney  by  letter 
or  telephone,  to  the  effect  that  plamtiff's  at- 
torney was  ill,  and  did  not  desire  to  press  the 
matter,  and  told  him  he  could  have  ail  the  time 
he  wanted  to  answer,  was  excusable,  within  the 
meaning  of  the  statute  requiring  a  default  to  l>e 
set  aside  when  taken  through  the  excusable 
neglect  of  the  other  party. 

3.  Where  a  son  of  deceased  mortgaged  his  in- 
terest in  deceased's  property,  which  by  will  wa.s 
not  to  be  distributed  until  deceased's  youngest 
child  should  reach  majority,  and  turned  the  pro- 
ceeds of  the  loan  over  to  the  executrix  for  the 
support  of  the  family,  and  plaintiff  afterwards 
foreclosed  the  mortgage,  and  bid  in  the  son's  in- 
terest in  the  property,  plaintiff  could  reach  the 
proceeds  of  a  subsequent  sale  of  all  decedent's 
real  property  under  order  of  the  probate  court, 
procured  by  false  representations  of  the  execu- 
trix that  moneys  received  by  her  had  hoen  in- 
sufficient to  support  tbe  family,  in  pursuance  of 
a  fraudulent  intention  on  her  part  to  defraud 
plaintiff  and  other  mortgagees  similarly  sit- 
uated. 

4.  Where  an  executrix  procured  an  order  of 
the  probate  court  for  a  family  allowance,  and 
for  a  sale  of  all  testator's  real  property  to  pay 
the  same  with  arrearages,  by  falsely  represent- 
ing to  the  court  that  the  income  and  other  sums 
realized  by  mortgage  had  been  insufficient,  and 
with  the  intent  to  defraud  mortgagees  of  her 
and  one  of  the  children's  inteie.it  in  the  prop- 
erty, in  order  to  appropriate  the  proceeds  to  her 


•Rehearing  denied  April  U,  1804. 
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on-n  use,  limitations  did  not  begin  to  ran  against 
the  mortgagees'  interest  in  tbe  proceeds  of  the 
sale  until  the  sale  under  the  order. 

Department  1.  Appeal  from  Superior 
Court,  Sonoma  County;  S.  K.  Dougherty, 
Judge. 

Action  by  the  Savings  Bank  of  Santa  Rosa 
agninst  Georglana  L.  Schell,  Individually  and 
as  executrix  of  the  estate  of  Theodore  L. 
Schell,  deceased,  and  otliers.  From  a  judg- 
ment for  plaintiff,  certain  defendants  appeal. 
Reversed. 

Fisher  Ames,  for  appellants.  Thoa.  R. 
Rutledge  and  James  W.  Gates,  for  respond- 
ent. 

SHAW,  J.  This  is  an  appeal  by  the  de- 
fendants Georgiana  L.  Schell,  as  executrix 
and  Individually,  and  Frederick  A.  Schell, 
from  a  judgment  by  default  after  demurrer 
overruled,  and  after  a  motion  to  <^)en  the  de- 
fault had  been  denied. 

As  we  think  the  court  erred  in  denying 
the  motion  to  set  aside  the  default,  it  is  nec- 
essary, first,  to  consider  that  question.  The 
defendants'  attorney,  Mr.  Ames,  resides  in 
San  Francisco;  the  plaintiff's  attorney,  Mr. 
Rutledge,  at  Santa  Rosa.  The  appealing  de- 
fendants filed  a  demurrer  to  the  complaint, 
which  was  overruled  on  January  11,  1902. 
On  January  22d  Mr.  Ames  received  notice  of 
the  ruling  from  Mr.  Rutledge  by  letter, 
which  stated  that  Mr.  Ames  could  have  10 
days'  time  to  answer.  On  January  28th  Mr. 
Ames  wrote  to  Mr.  Rutledge,  Inclosing  a  stip- 
ulation, giving  him  10  days  additional  time, 
and  asking  Mr.  Rutledge  to  sign  and  return 
the  same.  Not  receiving  any  answer,  on  the 
1st  of  February  he  endeavored  to  telephone 
to  Mr.  Rutledge,  but  was  Informed  by  the 
telephone  company  that  Rutledge  could  not 
be  found,  but  that  it  would  continue  to 
search  for  him,  and  would  let  him  know 
within  24  hours.  The  next  day,  not  hearing 
further,  he  inquired  of  the  telephone  com- 
pany, and  was  informed  that  they  bad  been 
unable  to  find  Mr.  Rutledge.  On  the  3d  he 
again  endeavored  to  telephone  Mr.  Rutledge, 
but  again  failed  for  the  same  reason.  He 
then  wrote  to  Mr.  Butts,  also  an  attorney  at 
Santa  Rosa,  asking  him  to  see  Mr.  Rutledge, 
and  obtain  an  extension  of  time  to  answer. 
On  February  Cth  he  received  a  postal  card 
from  Mr.  Butts,  mailed  on  the  5th,  stating 
tliat  Mr.  Rutledge  had  been  away  from  his 
office  for  a  week;  that  he  had  seen  him  about 
the  matter;  and  that  Rutledge  was  sick,  and 
had  told  him  to  tell  Mr.  Ames  to  take  all  tbe 
time  be  wanted  to  answer.  On  the  same 
day  Mr.  Ames  received  from  Rutledge  the 
stipulation  which  he  had  previously  sent 
him.  properly  signed.  The  stipulation  was 
In  typewriting,  and  the  date  was  written  by 
Mr.  Ames  "January  — ,  1802."  Mr.  Rutledge 
bad  inserted  the  figure  "S"  in  the  blank,  but 
had  not  changed  the  word  "January"  to 
"February."     From    this    InformatlOD    Mr. 


Ames  believed  that  Mr.  Rutledge  would  not 
urge  him  with  respect  to  the  answer,  and, 
being  pressed  with  other  business, .  did  not 
get  his  answer  prepared  until  tbe  1st  of 
March,  when  he  mailed  it  to  his  client,  who 
lived  at  Santa  Rosa,  to  be  verified.  It  was 
verified,  and  returned  to  him  on  tbe  7th  of 
March,  and  was  by  him  mailed  to  the  clerk 
at  Santa  Rosa  on  March  11th,  but  did  not 
reach  there  until  the  12th.  In  the  meantime 
the  default  was  entered  on  March  10th.  Mo- 
tion was  promptly  made  to  set  aside  the 
same  upon  aOldavIt  showing  the  above  facts. 
In  a  counter  aflldavit  Mr.  Rutledge  denies 
that  he  had  any  conversation  whatever  with 
Mr.  Butts  In  regard  to  the  extension  of  time, 
or  that  he  had  said  to  him  that  Mr.  Ames 
could  take  all  the  time  he  wanted,  or  any 
words  to  that  effect.  An  affidavit  of  Mr. 
Butts  was  filed,  stating  that  he  did  have  tbe 
conversation  as  above  stated.  So  far  as 
these  affidavits  are  in  contradiction,  the  ac- 
tion of  the  lower  court  must  be  taken  as  con- 
clusive, and  the  dental  of  Mr.  Rutledge  must 
be  taken  as  true.  The  fact  remains,  how- 
ever, that  Mr.  Ames  had  the  Information 
from  a  reliable  attorney,  who  had  been  re- 
quested by  him  to  make  the  inquiry  in  his 
behalf,  informing  him  that  Mr.  Rutledge  was 
sick,  and  had  sent  him  word  that  he  could 
take  all  the  time  he  wanted  to  answer.  He 
was  further  informed,  and  correctly,  that  at 
that  time  Mr.  Rutledge  was  sick,  and  did  not 
desire  to  press  the  matter. 

It  is  difficult  to  lay  down  a  rule  which  will 
apply  to  all  cases  of  this  character.  The  in- 
formation which  Mr.  Ames  bad  received  was 
of  a  character  and  from  a  source  which 
would  naturally  induce  him  to  rely  upon  it. 
His  belief  that  it  was  true  was  not,  under 
tbe  circumstances,  unreasonable,  and  It  is 
his  belief  and  the  reasonableness  thereof 
that  controls  the  question.  We  think,  under 
the  chrcumstances,  that  bis  neglect,  or  delay 
—for  it  would  not  have  been  neglect  if  his 
belief  had  been  well  founded— was  excusa- 
ble, within  the  meaning  of  the  statute  which 
requires  a  default  to  be  set  aside  where  the 
same  was  taken  through  the  excusable  neg- 
lect of  tbe  other  party.  For  this  reason  the 
motion  to  open  the  default  should  have  been 
granted,  and  therefore  tbe  judgment  must  be 
reversed.  The  appeal  from  the  judgment 
presents  the  question  of  the  sufficiency  of 
the  complaint  and  the  statute  of  limitations 
which  arises  upon  the  demurrer  thereto,  and 
this  makes  it  necessary  to  consider  those 
questions. 

The  case  is  similar  in  most  respects  to  that 
of  Curtis  ▼.  Schell.  129  Cal.  208,  Gl  Pac.  951, 
70  Am.  St.  Rep.  107.  The  facts,  briefly  stat- 
ed, are  as  follows:  Theodore  £>.  Schell  died 
In  December,  1877.  His  will  appointed  his 
widow,  Georgiana  L.  Schell,  and  another 
person,  executor  and  executrix  of  his  estate. 
Tbe  executor  died  In  1886,  and  she  thereaf  tor 
became,  and  still  Is,  tbe  sole  executrix.  The 
will  devised  one-third  of  the  estate  to  tiie 
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widow  and  the  remaining  two-thirds  to  his 
six  BurriTing  children,  the  youngest  of  whom 
was  two  years  old  at  the  death  of  the  testa- 
tor. It  provided  that  the  estate  should  re- 
main intact  nntll  the  youngest  son  should  be- 
come 21  years  of  age,  which  would  be  in  De- 
cember, 1896,  and  meanwhile  all  Incomes 
were  to  be  paid  to  the  executrix  for  the  sup- 
port of  herself  and  the  children,  and  expend- 
ed as  she  might  deem  proper  and  expedient. 
She  mortgaged  her  Interest  in  1883,  and  also 
in  1887,  to  obtain  money,  additional  to  the 
income,  with  which  to  support  the  family. 
It  was  these  mortgages  which  were  under 
consideration  in  Curtis  t.  Schell,  supra.  On 
December  2,  1892,  the  defendant  Frederick, 
who  was  a  son  of  deceased,  mortgaged  to  the 
plaintiff  his  Interest  In  the  estate  for  the  sum 
of  $3,750.  The  money  thus  procured  was 
borrowed  by  Frederick  for  tlie  purpose  of 
providing  additional  funds  for  the  support  of 
the  family,  and  was  received  by  the  execu- 
trix and  used  by  her  for  that  purpose.  Aft- 
erwards the  mortgage  was  foreclosed,  and 
Frederick's  interest  sold  to  the  plaintiff  on 
the  foreclosure  sale.  The  income  of  the 
property  and  the  money  raised  by  mortgage 
were  sufficient  for  the  support  of  the  family. 
On  December  4,  1896,  the  executrix  obtained 
an  order  In  the  matter  of  the  estate  for  a 
family  allowance  of  $150  per  month,  reach- 
ing back  to  1880,  amounting  to  $30,000.  She 
then  filed  a  petition  for  an  order  of  sale  of 
all  the  real  property  for  the  purpose  of  pay- 
ing said  allowance,  which  order  was  granted 
on  April  27,  1897.  No  sale  of  the  property 
took  place  under  this  order,  however,  until 
May,  1900.  The  money  received  upon  the 
probate  sale  has  been  deposited  In  bank  sub- 
ject to  the  order  of  the  court  The  order  for 
the  family  allowance  was  obtained  by  con- 
cealing from  the  court  the  fact  that  the  in- 
come and  borrowed  money  had  been  suffi- 
cient for  the  support  of  the  family,  or  that 
any  money  had  been  borrowed  at  all  for  that 
purpose,  and  by  falsely  representing  to  the 
court  that  the  moneys  received  by  her  had 
been  insufficient  Other  facts  appearing  In 
the  complaint  are  also  stated  in  Curtis  v. 
Schell,  and  need  not  be  further  stated  here. 
It  is  clear  that  the  scheme  of  the  executrix, 
as  set  forth  in  the  complaint  was  to  deprive 
the  mortgagee  of  its  security  by  selling  the 
property  at  probate  sale  free  of  the  mort- 
gage, and,  by  means  of  the  direction  to  pay 
the  family  allowance,  appropriate  all  the 
proceeds  to  her  own  use,  and  thus  defraud 
the  mortgagee  of  the  amount  due  upon  its 
mortgage. 

The  only  point  in  which  this  case  can  be 
distinguished  from  that  of  Curtis  v.  Schell 
is  that  the  mortgages  considered  in  that  case 
were  executed  by  the  widow  herself,  on 
her  individual  interest  in  the  estate,  whereas 
this  mortgage  was  made  for  the  benefit  of 
the  son  Frederick,  up<Mi  his  interest  We  do 
iiot  see  bow  this  can  make  any  difference  in 
the  legal  effect  of  the  transaction,  or  divest 


It  of  Its  fraudulent  charaeter.  Undoubtedly, 
if  the  executrix,  having  received  this  money 
from  the  child  for  the  purpose  of  aiding  in  the 
general  support,  and  having  obtained  this 
family  allowance  on  the  representation  that 
she  had  supported  the  family  out  of  her 
own  means,  was  attempting  by  means  of  the 
probate  sale  to  obtain  the  whole  of  the  es- 
tate for  herself  by  this  frandulent  procedure, 
the  child  would  have  the  same  rights  to  reach 
the  proceeds  as  the  mortgagee  was  held  to 
have  in  Curtis  v.  Schell,  supra.  The  money 
furnished  by  the  child  having  been  obtained 
by  a  mortgage  of  the  child's  interest  in  the 
estate,  the  mortgagee,  having  a  lien  upon  the 
Interest  of  the  child,  is  substituted  to  the 
child's  rights  with  respect  to  the  fraudulent 
transactions.  By  its  purchase  of  the  proper- 
ty on  foreclosure  sale  the  plaintiff  occupies 
the  same  position  with  respect  to  the  proper- 
ty that  Frederick  Schell  would  have  occupied 
before  the  sale.  It  is  not  necessary  to  the 
plaintiff's  case  that  It  should  have  made 
the  loan  to  Frederick  on  the  understanding 
that  the  money  would  be  repaid  to  it  out  of 
the  family  allowance,  if  the  land  should  be 
taken  for  that  purpose  in  course  of  adminis- 
tration. If  the  order  had  been  honestly  ob- 
tained, and  included  only  the  money  actually, 
and  from  reasonable  necessity,  furnished  by 
the  executrix  out  of  her  own  resources,  other 
than  the  income  of  the  estate  or  the  property 
sold,  to  support  the  family,  or  if  it  had 
not  been  accompanied  with  the  intent  to  de- 
fraud the  plaintiff,  there  would  have  been, 
in  the  first  contingency  supposed,  no  remedy, 
for  the  plaintiff,  and,  in  the  second  contin- 
gency, no  occasion  to  apply  for  relief.  It  Is 
sufficient  on  this  point  that  the  loan  was 
made  with  the  expectation  on  the  part  of  the 
plaintiff  that  the  executrix  would  act  hon- 
estly and  fairly,  and  not  seek  to  defraud  the 
heirs,  their  assigns  or  mortgagees,  by  an  or- 
der ostensibly  to  repay  to  her  moneys  expend- 
ed by  her  to  support  the  family,  but  which 
would  really  have  the  effect  of  giving  to  her 
absolutely  the  money  which  plaintiff,  through 
F^rederick's  intervention,  had  furnished  for 
family  support— a  result  accomplished  by  tak- 
ing to  herself  the  proceeds  of  Frederick's 
share  on  which  plaintiff  had  advanced  the 
money.  For  these  reasons,  and  on  the  au- 
thority of  the  case  of  Curtis  v.  Schell,  we 
think  the  complaint  must  be  held  sufficient 
It  is  urged  that  the  action  is  barred  by  the 
statute  of  limitations,  because  it  was  not 
begun  within  three  years  after  the  order  for 
the  family  allowance,  nor  within  three  years 
after  the  order  for  the  sale  of  the  real  estate. 
The  judgment  in  the  case,  however,  does  not 
purport  to  set  aside  the  order  for  the  sale  of 
the  real  estate.  The  plaintiff  had  the  option 
to  allow  that  order  to  stand,  if  it  chose  to 
do  so,  and  to  seek  only  to  reach  the  proceeds 
of  any  sale  in  pursuance  thereof.  It  may 
have  been  satisfied  that  the  sale  under  the 
probate  order  would  be  to  its  advantage, 
provided  It  still  preserved  its  right  to  teacb 
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the  proceeds.  Where  a  fraudulent  ACheme  l8 
attempted  by  which  another  is  to  be  depriv- 
ed of  property,  he  is  not  obliged  to  anticipate 
the  damage  from  the  beginning  of  the  trans- 
action, and  his  right  of  action  to  prevent  the 
frand  does  not  begin  to  run  from  the  time 
of  the  occurrence  of  the  first  step  in  the 
scheme,  -where  It  consists  of  successive  acts 
transpiring  at  different  times,  all  of  which 
must  occur  to  cause  injury  or  deprivation 
of  property.  Fraud  without  damage  gives 
no  right  of  action,  and  the  party  attempted 
to  be  defrauded  may,  if  he  chooses,  await 
actual  damage  or  actual  invasion  of  some 
right,  before  attempting  to  prevent  or  set 
aside  the  fraudulent  act.  By  reason  of  the 
fraudulent  practice  by  which  the  executrix 
obtained  the  order  for  family  allowance,  the 
law  Imposes  a  constructive  trust  upon  her 
with  respect  to  any  money  she  might  receive 
thereby  out  of  the  proceeds  of  the  sale  of  the 
land.  The  real  estate  was  not  sold  under  the 
probate  order  until  the  year  1900,  and  It  was 
not  until  that  time  that  there  was  any  money 
which  she  could  obtain  from  this  land  In  sat- 
isfaction of  her  family  allowance.  Plaintiff's 
right  was  in  the  land— the  share  of  Frederick 
therein— and  Its  Injury  did  not  occur  until 
some  disposition  was  made  of  that  share 
which  was  injurious  to  the  right.  The  fam- 
ily allowance  was  not  a  dlsx)osltIon  of  the 
land;  It  was  a  mere  general  allowance 
against  the  assets.  The  mere  order  to  sell 
the  land  did  not  constitute  a  disposition  of 
it.  It  was  still  a  matter  In  fieri,  and  the 
order  might  never  be  carried  out.  The  plain- 
tiff's mortgage  was  not  actually  displaced 
and  extinguished  until  the  land  went  to  the 
purchaser  at  the  probate  sale.  Then  it  was, 
and  not  before,  that  the  plaintiff  suffered 
actual  loss  of  Its  right  In  the  land,  and  It  was 
upon  the  occurrence  of  that  event  that  Its 
right  to  follow  the  proceeds  accrued.  In 
Hecbt  T.  Slaney,  72  Cal.  36S,  14  Pac.  88,  an 
order  was  made  setting  apart  the  land  of  an 
Insolvent  as  a  homestead.  The  plaintiff  held 
a  judgment  lien,  and  he  claimed  that  the 
homestead  order  had  been  procured  by  fraud- 
ulently misrepresenting  the  facts  to  the 
court.  It  was  held  that  the  statute  began  to 
ran  at  the  date  of  the  order.  The  effect  of 
the  order,  if  valid,  was,  at  that  Instant,  to 
divest  the  lien  of  the  judgment,  and  thereby 
tbe  plaintiff  therein  was  then  divested  of  his 
right.  That  decision  supports  our  conclusion 
in  this  case,  or,  at  all  events.  It  Is  not  contrary 
thereto.  The  precise  question  here  Involved 
was  not  presented,  nor  did  it  arise.  In  that 
rase.  Here  the  plaintiff's  right  of  action  for 
the  8ut>8tantial  part  of  the  relief  It  seeks  did 
not  arise  until  the  land  was  sold,  which  was 
much  less  than  three  years  before  the  action 
was  began.  It  is,  therefore,  not  barred  by 
the  statute  of  limitations.  The  court  did 
not  err  In  overruling  the  demurrer. 

In  view  of  the  conclusion  we  have  reached 
as  to  tbe  time  when  the  right  to  this  relief 
luose.  we  bave  not  thought  it  necessary  to 


consider  the  question  whether  or  not  tbe 
plaintiff,  not  having  actual  notice  of  the  or- 
ders in  question,  was  charged  with  construc- 
tive notice  thereof,  nor  whether,  if  the  ac- 
tion had  been  necessarily  based  upon  the 
right  to  have  those  orders  set  aside,  the  stat- 
ute of  limitations  would  have  been  set  In  mo- 
tion by  the  making  of  the  orders,  or  would 
have  remained  in  abeyance  until  the  discov- 
ery of  the  extrinsic  facts  constituting  the 
fraud.  There  Is  much  force  in  tlie  contention 
that  the  plaintiff  woidd  not  have  the  right  to 
complain  of  an  order  for  family  allowance 
for  any  sum  really  expended  by  the  executrix 
of  her  own  means  for  that  purpose,  and  that 
consequently  the  gist  of  the  fraudulent  con- 
duct consisted  of  the  fraudulent  misrepre- 
sentations to  the  court,  that  constructive  no- 
tice of  the  making  of  the  order  did  not  put 
plaintiff  on  inquiry  with  respect  to  such 
fraud,  and  that  its  discovery  was  necessary 
to  start  tbe  running  of  the  statute.  But  as  to 
this  we  need  express  no  opinion. 

We  call  attention  to  the  fact  that  the  de- 
cree, as  entered,  covered  the  interest  of  the 
defendant  Georglana  L.  Guimaraez,  one  of 
the  daughters  of  the  testator,  who  was  not 
served  with  process,  and  who  did  not  appear. 
This  was  manifestly  an  Inadvertence.  As 
the  judgment  will  bave  to  be  vacated,  it  is 
unnecessary  to  discuss  that  matter  further. 

The  order  denying  the  motion  to  set  aside 
tbe  default  is  reversed,  the  judgment  vacat- 
ed, and  the  cause  remanded,  with  directions 
to  allow  the  appellants  to  file  their  answer  to 
the  complaint,  and  for  further  proceedings. 


We    concur: 
DYKE,  J. 


ANGELLOTTI,    J.;     VAN 


142  Cal.  513 
VERNON  V.  BOARD  OF  SUP'RS  OP  SAN 
BERNARDINO  COUNTY.    (L.  A.  1,422.)* 

(Supreme   Court  of   California.     March   15, 
1901.) 

INCOKPOBATION    OF    TOWN- BOABD    OF    SUPEB- 

VI80B8— POWEB   TO    BESCIND    ORDEB— 

VESTED  BIOHTS. 

1.  Under  Const,  art.  11,  §  6,  providing  that 
municipal  coritorations  may  be  formed  only  un- 
der general  laws,  and  sections  1,  3,  5,  providing 
for  county  governments,  and  boards  of  super- 
visors as  the  lesislfltive  bodies  thereof,  an  or- 
der of  a  board  of  supervisors  defining  the  bound- 
aries of  a  proposed  town,  and  providing  for  an 
election  therein,  in  accordnnce  with  ^Iunicipal 
Corporation  Act,  |  2  (St.  1883,  p.  94,  c.  49),  may 
be  rescinded  by  the  board  at  any  time  before 
the  election  has  been  held. 

2.  Municipal  Corporation  Act,  {  2,  providing 
that  the  boundaries  of  a  proposed  town  "estab- 
lished" by  the  board  of  supervisors  shall  be  its 
boundaries  till,  by  action  authorized  by  law, 
they  shall  be  changed,  does  not,  in  view  of  sec- 
tion 3,  providing  for  a  final  order  declaring  the 
town  "duly  incorporated,"  prevent  the  rescis- 
sion of  the  order  fixing  the  boundaries  at  any 
time  before  the  final  order,  since  they  are  not 
"established"  till  that  time. 

3.  An  order  of  a  board  of  supervisors  defining 
the  boundaries  of  a  proposed  town,  and  provid- 
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'mg  for  an  election  therein,  does  not  eive  any 
such  vested  rights  to  the  residents  of  the  town, 
or  to  the  election  officers,  so  that  the  order  can- 
not be  rescinded. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  San  Bernardino 
C«unty;  Benjamin  F.  Bledsoe,  Judge. 

Proceeding  by  T.  K.  Vernon  for  writ  of 
mandamus  against  the  board  of  supervisors 
of  the  county  of  San  Bernardino.  From  a 
Judgment  In  favor  of  defendant,  plalntlflT  ap- 
peals.   Affirmed. 

Henry  M.  WUlIs  and  C.  E.  Sumner,  for  ap- 
pellant Henry  Goodsell,  Dlst  Atty.,  J.  W. 
Curtis,  and  Goodaell  &  Leonard  (L.  M.  Sprecb- 
er,  of  counsel),  for  respondent 

SMITH,  C.  This  is  a  proceeding  for  a 
writ  of  mandamus  to  compel  the  defendant 
to  canvas  the  returns  of  an  election  held  for 
the  incorporation  of  the  town  of  Upland  and 
the  election  of  its  first  set  of  officers.  De- 
fendant had  Judgment,  from  which  plaintiff 
appeals.  The  facts  are  presented  by  the  find- 
lugs  and  the  admissions  of  the  pleadings, 
and,  so  far  as  material,  are  as  follows: 

The  petition  for  the  Incorporation  of  the 
town,  which  was  In  due  form,  and  signed  by 
the  requisite  number  of  resident  electors,  was 
jjresonted  to  the  defendant,  after  due  publi- 
cation, at  its  regular  meeting  of  March  10, 
1802.  Protests  were  filed  by  numerous  per- 
sons residing  In  the  part  of  the  proposed 
town  lying  north  of  Eleventh  street,  and  at 
a  regular  meeting  of  the  board,  held  April 
8,  1902,  the  case  was  heard,  and  submitted 
for  decision,  but  taken  under  advisement  un- 
til the  next  meeting,  to  be  held  April  14, 
1902.  On  that  day  the  petitioners  appeared 
again  before  the  board,  and  In  the  absence 
of  the  Protestants,  and  without  notice  to 
them,  were  permitted  to  make  a  further 
showing.  The  result  was  that  an  order  was 
made,  as  provided  in  section  2  of  the  munici- 
pal corporation  act  (St  1883,  p.  93,  c.  49), 
defining  the  boundaries  of  the  proposed  town, 
so  as  to  Include  the  lands  of  the  protestants, 
and  providing  for  an  election  to  be  held 
May  16,  1902,  for  the  purposes  named  In  the 
statute.  Notice  of  election  was  accordingly 
published,  and  the  election  officers  notified. 
But  by  a  resolution  passed,  after  due  notice 
to  the  petitioners,  at  the  next  regular  meet- 
ing of  the  board,  April  28,  1902,  and  after- 
wards by  a  more  formal  resolution,  passed 
May  12,  1902,  after  hearing  the  parties,  the 
order  of  April  14th  was  rescinded,  and  the 
matter  of  the  incorporation  reopened  for  fur- 
ther consideration.  Finally,  on  the  next  day, 
a  resolution  was  passed  defining  the  bound- 
aries of  the  proposed  town  so  as  to  exclude 
the  lands  of  the  protestants,  and  after  re- 
citing that  no  evidence  had  been  offered  as 
to  the  number  of  inhabitants  within  the 
boundaries  established,  and  that  the  petition- 
ers declined  to  offer  any  such  evidence,  fur- 
ther ordering  that  the  petition  for  the  Incor- 
poration of  the  town  of  Upland  be  dismissed. 


and  the  order  for  election  rescinded.  The 
election  officers  were  accordingly  notified  of 
the  proceedings,  and  directed  not  to  hold  the 
election,  but  the  election  was  nevertheless 
held  on  the  day  apiM>iuted,  and  returns  made 
to  the  county  clerk.  The  refusal  of  the  board 
to  canvass  these  returns  is  the  action  of  the 
board  complained  of,  and  the  question  in- 
volved is  as  to  the  validly  of  the  resolu- 
tions of  the  board  rescinding  its  prior  resolu- 
tion of  April  14th. 

The  power  devolved  on  boards  of  super- 
visors by  sections  2  and  3  of  the  municipal 
corporation  act  to  determine  boundaries  of  a 
proposed  town  Is  legislative  In  Its  nature,  and 
is  vested  in  the  board,  not  as  an  indifferent 
party,  but  as  the  legislative  body  of  the 
county  whose  territory  Is  to  be  taken  for 
the  proposed  town,  and  consequently  as  rep- 
resenting the  interests  of  the  people  of  the 
county  at  large  as  well  as  those  of  the  town. 
1  Dillon's  Mun.  Corp.  §§  182,  183.  Nor  is 
the  power  thus  given  to  such  boards  a  dele- 
gated power.  It  is  a  power  which  under  the 
provisions  of  section  6  of  article  11  of  the 
Constitution  cannot  be  exercised  by  the  Leg- 
islature, but  must  be  exercised  by  subordi- 
nate bodies,  of  which  the  legislative  bodies 
established  by  the  Constitution  for  the  gov- 
ernment of  counties  will  be  the  most  appro- 
priate. People  v.  Town  of  Nevada,  6  Cal. 
143,  144.  The  case,  therefore,  would  seem 
to  come  within  the  well-established  rule 
which  accords  to  municipal  corporations  the 
right  "at  any  time  before  the  rights  of  third 
persons  have  vested,  *  •  •  if  consistent 
with  its  charter  and  rules  of  action,  to  re- 
scind previous  votes  and  orders."  1  Dillon's 
Mun.  Corp.  {  290;  Burkett  v.  Board,  18  Cal. 
703;  Estey  v.  Storr,  56  Vt.  G03,  6M,  and  cas- 
es cited.  And  a  fortiori  this  would  seem  to 
be  true  of  boards  of  supervisors  in  this  state; 
for  here  county  governments,  and  boards  of 
supervisors  as  the  proper  legislative  bodies 
thereof,  are  provided  for  by  the  Constitu- 
tion. Const  art.  11,  $f  1,  3,  5;  People  v. 
McFadden,  81  Oal.  497,  498,  22  Pac.  851,  15 
Am.  St  Rep.  66.  And  though  the  legisla- 
tive powers  of  such  boards  are  those  only 
that  are  granted  to  them  by  law,  either  ex- 
pressly or  by  implication,  yet  within  these 
limits,  they  are  of  essentially  the  same  nature 
as  those  of  the  state  Legislature,  and  hence 
the  maxim  will  apply,  "Leges  posteriores  pri- 
ores  contrnrlas  abrogant"  Their  powers  will 
therefore  include  the  power,  unless  clearly 
denied  to  them,  of  repealing  or  rescinding 
their  previous  acts  (authorities  supra;  CHv. 
Code,  i  3322);  and  in  this  regard  there  is 
in  this  state  no  statute  or  rule  limiting  their 
powers.  On  the  contrary,  by  the  county 
government  act  (St  1897,  p.  467,  c.  277,  { 
25,  subd.  40),  the  power  is  expressly  given 
to  such  boards  "to  do  and  perform  all 
•  •  •  acts  and  things  •  •  •  which 
may  be  necessary  to  the  full  discharge  of 
the  duties  of  the  legislative  authority  of  the 
county  government,"  and  It  can  hardly  b« 
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doubted  that  the  power  of  repeal,  If  not  a 
part,  is  necessary  to  the  efficient  exercise 
of  this  legislative  authority. 

There  Is,  no  doubt,  as  Is  nrged  by  the  ap- 
pellant, a  distinction  between  the  permanent 
or  continuing  powers  of  the  board  and  those 
that  are  to  be  exercised,  once  for  all,  for  a 
8iieclfied  occasion  only,  as  In  the  proceedings 
of  the  kind  before  us;  for  in  the  latter  case 
the  power  to  reijeal  the  act,  after  It  has 
been  flnnily  executed,  is,  from  the  nature  of 
the  case,  clearly  excluded.  Hence,  when  the 
proceedings  for  incorporation  are  finally  con- 
Hunmiated,  and  by  the  appropriate  order,  re- 
quired by  section  3  of  the  act,  the  city  or 
tonni  becomes  Incorporated,  or  perhaps  when 
the  election  has  been  held  before  any  rescis- 
sion, there  Is  no  longer  any  power  to  re- 
!K;ind.  and  this  for  the  double  reason  that 
the  powers  gi-anted  to  the  board  have  been 
exhausted,  and  that  vested  rights  have  ae- 
cmed.  But  until  then,  or  at  least  until  the 
election  has  been  held,  the  power  of  rei)eal 
continues  to  exist. 

Nor  do  we  think,  as  Is  also  claimed  by  the 
appellant,  that  the  language  of  the  second 
fectlon  of  the  act  can  be  regarded  as  Incon- 
Blstent  with  the  view  here  expressed.  It  is 
there  provided  that  the  board  "on  the  final 
hearing  shall  make  such  changes  In  the  pro- 
Itosed  boundaries  as  they  may  find  to  be 
proper,  and  shall  establish  and  define  such 
boundaries";  and  it  is  further  provided: 
"The  boundaries  so  established  by  the  board 
*  *  *  shall  be  the  boundaries  of  such  mu- 
nicipal corporation,  until  by  action,  author- 
ized by  law,"  etc.,  "such  boundaries  shall  be 
changed."  But  this  must  be  read  in  con- 
nection with  the  third  section  of  the  act,  pro- 
viding for  the  final  order  declaring  the  town 
to  be  "duly  incorporated,"  and  thus  consum- 
mating the  proceedings.  The  provision  of 
Hectlon  2,  as  to  the  boundaries  determined  bYt' 
the  tward,  is  therefore  to  be  understood  as 
tlio«2gb  it  read  that  these  "shall  be  the  bound- 
aries of  rach  municipal  corporation"  when 
established;  for  until  then  there  is  no  cor- 
poration, and  there  can  therefore  be  no 
bonndaries. 

Nor  is  this  a  case  where  rights  had  vested 
when  the  repealing  resolution  was  passed. 
WItli  regard  to  the  residents  in  the  projwsed 
town,  it  is  a  case,  not  of  rights  conferred, 
bnt  of  proposed  rights  to  take  effect  U|M>n 
the  consummation  of  the  proceedings;  and 
with  regard  to  the  election  officers — assum- 
ing, as  we  have  held,  that  It  was  competent 
for  the  board  to  rescind  the  order  for  the 
election — their  employment  was  contingent 
upon  the  event  of  the  board  not  exercising 
snch  power;  and  the  maxim  will  therefore 
apply  that  "the  incident  follows  the  princi- 
ple, and  not  the  principle  the  incident." 
Civ.  Code,  f  3540.  Or,  if  otherwise,  the  only 
conclusion  that  could  follow  would  be  that 
the  election  officers  would  have  their  claims 
against  the  connty  for  services  they  were 
ready  to  perform;    for  the  holding  of  the 


election  and  the  incorporation  of  the  town 
would  not  be  essential  to  the  payment  of  the 
trifling  compensation  to  wliich  they  might 
be  entitled.  PoL  Code,  {  1072.  Moreover, 
they  were  notified  not  to  hold  the  election, 
and  hence  their  services  must  be  regarded  as 
voluntary. 

It  may  be  added  that  the  case  before  us 
presents  a  striking  illustration  of  the  neces- 
sity of  the  rule  we  have  Invoked  for  its  de- 
cision, and  of  the  evil  results  that  would 
follow  from  disregarding  it;  for  it  api)ears 
that  from  the  proceedings  taken  by  the  pe- 
titloners  in  the  absence  of  the  protestants, 
and  without  notice  to  them,  and  unadvisedly 
permitted  by  the  board,  the  members  of  the 
board — all  of  whom  had  made  up  their  minds 
and  intended  to  vote  for  boundaries  exclud- 
ing the  lands  of  the  protestants — were  led 
to  believe  that  the  protests  had  been  aban- 
doned, and  that  the  protestants  were  con- 
senting to  the  boundaries  proposed  by  the 
petitioners,  and  otherwise  the  resolution 
would  not  have  been  passed.  The  case  pre- 
sented is  therefore  that  of  an  order  made 
by  the  board  under  this  mistaken  a)>prehen- 
slon,  which,  in  fact,  was  induced  by  the  new 
and  unauthorized  showing  made  by  the  pe- 
titioners, who  are  thus  seeking  to  gain  an 
advantage  over  parties  not  in  fault  by  con- 
duct which,  however  intended,  had  the  ac- 
tual effect  of  deceiving  the  board.  There 
may,  therefore,  be  a  question  whether,  as- 
suming the  general  rule  to  be  otherwise  than 
as  we  have  held  it  to  be,  the  order  of  April 
was,  itself,  within  tlie  jurisdiction  or  power 
of  the  board.  Bixler  v.  Board,  50  Cal.  700; 
Page  V.  Board  of  Supervisors,  &">  Cal.  50, 
24  Pac.  607;  Rowland  v.  Kreyenhagen,  24 
Cal.  50;  Vance  v.  Pena,  30  Cal.  .328;  Trump- 
ler  V.  Trumpler,  123  Cal.  252,  5.">  Pac.  1008. 
But  this  point  we  will  leave  undetermined. 

We  advi.se  that  the  judgment  api)ealed 
from  be  afllrmed. 

We  concur:    CIIIPMAN,  C;  GRAY,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  api>enleO  fn>m  is  aflirni- 
ed:  VAN  DYKE,  J.;  SIIAW,  J.;  AXGKI^ 
LOTTI,  J. 


STUART  V.  NOBLE  DITCH  CO. 
(Supreme  Court  of  Idaho.    Maroh  2,  1904.) 

NEGLIGENCE— WATEB  DITCH— OPEXINO  —  DAM- 
AGES TO  LANDOWNER — INSCFKICIENCT  Of 
EVIDENCE  —  VERDICT  —  EMPLOYE  —  MANAOE- 
ME  .VT— I N  8TRUCTI0  N . 

1.  Evidence  held  insufficient  to  support  the 
verdict. 

2.  If  the  employ^  of  a  corporation  having  the 
managempnt  of  an  IrrlKnting  canal  o|)«*ns  a 
waste  gate  to  relieve  the  (;nnal  of  an  overplus  of 
water,  and  thereby  injurpH  a  landowner,  the 
corporation  is  liable  therefor ;  and  it  is  eri-or  to 
reject  evidence  of  such  fact,  if  made  an  issue  in 
the  case. 

3.  T'nder  the  provisions  of  section  4207,  Rev'. 
St.  1887,  pleadings  must  be  liberally  construed', 
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with  a  view  to  substantial  justice  between  the 
parties. 

4.  It  is  not  error  for  the  court  to  admit  evi- 
dence tendioK  to  establish  a  material  issue  made 
by  the  plondings. 

S).  A  member  of  the  board  of  directors  of  a 
water  corporation,  who  consented  to  tlie  loca- 
tion, plan,  and  method  of  the  construction  of  a 
water  canal,  cannot  recover  damages  sustained 
by  dim  by  reason  of  seepage  therefrom,  until  the 
company  had  had  notice  thereof,  and  a  reason- 
able time  thereafter  in  which  to  repair  such 
canal. 

C.  Xor  can  he  recover  any  damage  if  it  were 
plain,  obvious,  and  readily  foreseen,  that  seep- 
age would  result  from  such  canal  by  reason  of 
its  location  and  construction  in  the  manner  and 
method  planned. 

7.  A  person  may  recover  for  damages  sustain- 
ed by  reason  of  the  mismanagement  of  a  canal, 
which  damage  resulted  from  defective  waste 
gates,  or  from  opening  them  to  relieve  the  canal 
from  an  oversupply  of  water,  or  from  neglect 
in  keeping  the  canal  in  proper  repair. 

(Syllabus  by  the  Court.') 

Appeal  from  District  Court,  Ada  County; 
Geo.  H.  Stewart,  Judge. 

Action  by  William  S.  Stuart  asninst  the 
Noble  Ditch  Couipflny.  Verdict  for  defend- 
ant, and  plaintiff  appeals.    Keversed. 

Morrison  &  Pence  and  Wood  &  Wilson, 
for  appellant.  lUchards  &  Haga,  for  re- 
spondent. 

SULLIVAN,  C.  J.  This  is  an  action  to  re- 
cover damages  occasioned  by  the  negligent 
and  unworlcmanilke  manner  in  which  a  cer- 
tain ditch,  Icnown  as  the  "Noble  Ditch,"  was 
constructed  and  managed.  It  is  alleged  In 
the  complaint  that  large  volumes  of  water 
in  excess  of  the  amount  which  said  canal 
could  or  would  carry  were  carelessly  and 
negligently  permitted  to  run  through  and 
out  of  said  ditch,  and  large  and  dangerous 
lalces  and  ponds  of  water  formed  therefrom 
upon  the  lands  of  the  appellant,  and  that 
large  and  dangerous  volumes  of  water  were 
turned  in,  under,  and  upon  the  said  lands 
of  appellant,  and  made  the  same  swampy, 
wet,  and  spongy,  and  caused  alkali  and  oth- 
er caustics  to  arise  and  appear  In  damaging 
quantities  upon  the  surface  of  such  laud, 
and  also  furrowed  and  tore  up  the  surface 
of  said  land,  and  curried  debris  and  foreign 
deposits  In  and  upon  the  said  land,  thereby 
and  by  reason  of  all  of  which  the  said  lands 
have  t>een  rendered  incapable  of  cultivation, 
and  their  permanent  use  and  profit  destroy- 
ed, to  the  damage  of  the  appellant  in  the 
sum  of  |4,0()0.  and  that  his  crops  and  labor 
upon  said  lands  in  preparing  the  same  for 
the  crop  of  1001  were  lost,  to  his  damage  In 
the  sum  of  $1,000.  The  defendant  answered, 
denying  the  allegations  of  the  complaint, 
and,  further  answering,  averred  that  the 
plaintiflr  is  one  of  the  lioard  of  directors  of 
the  defendant  corporation,  which  had  full 
charge  of  the  construction  of  said  canal,  and 
that  any  negligence  which  there  might  liave 
been  in  the  construction  of  the  canal  was 
done  with  the  full  approval  and  knowledge 
of  the  plalutiff,  and  by  the  plaintiff  as  a  rep- 


resentative of  the  defendant.  It  was  further 
averred  in  the  answer  that,  If  said  land  was 
injured  at  all,  It  was  by  the  seepage  from 
an  old  ditch  known  as  the  "Old  Noble 
Ditch,"  and  by  the  careless  and  negligent 
manner  In  which  the  plaintiff  had  irrigated 
the  said  land,  by  reason  of  overirrigating 
the  same  until  the  same  bad  become  swampy 
and  spongy.  It  Is  further  averred  that  any 
seepage  water  which  may  have  arisen  upon 
the  lands  of  plaintiff  had  arisen  solely  from 
the  seejuige  water  from  another  canal,  known 
as  the  "Payette  Valley  Irrigation  &  Power 
Company's  Canal,"  situated  above  the  canal 
of  the  defendant  By  way  of  amended  an- 
swer, the  defendant  alleged  more  particular- 
ly thr^  facts  claimed  to  constitute  plaintiff's 
e.stoppel  on  a  question  of  his  being  a  direct- 
or of  the  defendant  company  during  the  per- 
iod of  the  construction  of  said  canal.  The 
issues  thus  made  were  tried  before  the  court 
with  a  Jury,  and  the  jury  returned  a  verdict 
for  the  defendant,  and  some  time  thereafter 
a  Judgment  for  costs  was  entered  in  favor 
of  the  defendant.  The  plaintiff  thereafter 
moved  for  a  new  trial  on  the  ground  of  new- 
ly-discovered evidence,  insulHciency  of  the 
evidence  to  Justify  the  verdict,  that  the  ver- 
dict was  against  law,  and  of  certain  errors 
lu  law  occurring  at  the  trial,  and  excepted 
lo  l)y  the  plaintiff.  Said  motion  was  denied. 
The  appeal  Is  from  the  order  denying  said 
motion. 

Five  errors  are  assigned,  on  which  a  re- 
versal of  tl»e  order  denying  a  new  trial  is 
bused.  The  first  is  the  insufllcicncy  of  the 
evidence  to  justify  the  venlict. 

On  a  review  of  the  evidence,  we  are  sat- 
isfied that  the  plaintiff  was  entitled  to  a 
judgment  for  nominal  damages,  at  least,  and 
the  court  erred  in  not  granting  a  new  trial 
on  that  ground. 

The  second  error  assigned  is  that  of  strik- 
ing out  testimony  of  the  appellant,  Stuart, 
and  Isaac  Neai,  and  rejecting  the  testimony 
offered  by  Neal  and  other  witnesses,  show- 
ing and  offering  to  show  the  voluntary  open- 
ing of  a  waste  gate  to  turn  off  water  from 
said  canal,  in  order  to  relieve  the  breaks  in 
said  canal,  as  a  part  of  the  mismanagement 
of  the  same.  Mismanagement  was  alleged 
In  the  complaint,  and  we  think  the  evidence 
referred  to  had  a  tendency,  at  least  to  es- 
tablish that  fact  and  the  court  erred  in  strik- 
ing out  and  rejecting  any  pertinent  testimo- 
ny upon  that  issue. 

Counsel  for  respondent  contend  that  the 
evidence  above  referred  to  related  to  the 
willful  act  of  the  ditch  walker,  and  had  no 
tendency  to  establish  the  alleged  negligent 
management  of  said  ditch  by  the  defendant, 
as  It  is  not  shown  that  the  defendant  had  any 
knowledge  of.  or  approved  or  acquiesced  In, 
said  act  of  the  ditch  walker.  We  take  it 
that  the  act  of  the  ditch  walker  in  opening 
the  gate  to  relieve  the  ditch  was  the  act  of 
the  company,  and  not  willfully  done  for 
the  purpose  of  injuring  the  appellant,  and. 
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If  damage  was  done  thereby,  the  company 
would  be  liable.  The  company  would  cer- 
tainly be  liable  for  the  negligent  and  care- 
less acts  of  their  seryant,  whom  they  had 
put  in  charge  of  said  canal,  in  his  manage- 
ment thereof,  where  his  acta  were  done  with 
a  view  of  protecting  the  property  of  the 
company. 

Counsel  for  respondent  contend  that  the 
Injury  sustained  by  the  plaintiff,  If  any, 
arose  in  the  manner  pleaded— that  Is  to  say, 
solely  because  of  negligent  construction  and 
management  of  said  ditch— and,  that  being 
true,  the  evidence  offered  in  regard  to  the 
opening  of  the  waste  gate  by  the  ditch  walk- 
er was  willful  and  without  autliority  from 
the  defendant,  and  was  not  admissible  un- 
der said  allegations,  and  that  the  pleading 
must  be  construed  most  strongly  against  the 
pleader.  In  the  construction  of  pleadings, 
we  are  admonished  by  section  4207,  Rev. 
St.  1887,  that  they  must  be  liberally  con- 
strued, with  a  view  to  substantial  Justice 
between  the  parties.  The  allegations  of  the 
complaint  in  regard  to  the  mismanagement 
of  said  canal  are  sufficient  to  admit  any  evi- 
dence tending  to  show  the  mismanagement 
thereof  by  which  or  tlu-ough  which  the  ap- 
I)ellant  sustained  damage  to  his  said  land 
which  he  is  seeking  to  recover  in  this  action, 
as  the  company  is  responsible  for  the  man- 
agement of  said  ditch.  We  do  not  think 
that,  because  the  agent  of  the  company  open- 
ed the  waste  gate  to  prevent  damage  to  the 
ditch,  he  did  it  willfully  to  injure  the  prop- 
erty of  the  appellant.  The  court  erred  in 
rejecting  that  evidence. 

The  third  error  assigned  is  the  action  of  the 
court  in  admitting  the  minute  book  and  by- 
laws of  said  corporation  in  evidence  in  con- 
nection with  the  testimony  of  the  witness 
Sherman.  Said  by-laws  and  the  record  of 
certain  proceedings  of  the  board  of  directors 
are  contained  In  that  book.  The  record  of 
the  proceedings  of  the  board  of  directors 
shows  that  the  plaintiff  was  a  director  of  said 
corporation,  and  that  he  was  present  at  two 
meetings  of  said  board  of  directors— one  on 
August  30,  1898,  and  one  on  September  12, 
1898— the  first  of  which  was  for  the  purpose 
of  electing  officers  of  said  board.  At  the  sec- 
ond meeting  an  assessment  of  15  cents  per 
share  of  the  capital  stock  of  said  ditch  com- 
pany was  levied  for  the  purpose  of  defraying 
the  current  expenses  thereof,  and  said  board 
also  authorized  the  employment  of  certain  as- 
sistants in  the  survey  of  said  canal.  We  sup- 
pose that  this  testimony  was  introduced  for 
the  purpose  of  establishing  the  defense  of  the 
defendant,  to  the  effect  that  as  he  was  a  di- 
rector of  the  defendant  corporation  at  the 
time  said  ditch  was  constructed,  and  the  same 
was  located  and  constructed  with  his  full 
knowledge  and  consent,  he  was  estopped  from 
recovering  any  damage  be  might  have  sus- 
tained by  reason  of  such  location  and  con- 
struction. If  that  were  a  legal  defense,  this 
evidence  might  be  relevant,  and  we  are  con- 
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fronted  with  the  question  as  to  whether  the 
matter  suggested  is  a  defense  to  this  action. 
The  court  Instructed  the  Jury  as  though  it  was 
a  legal  defense,  and  counsel  for  respondent 
cite  3  Thompson  on  Corporations,  §§  4009, 
4010,  4104,  4106,  4108;  2  Thompson  on  Negli- 
gence, p.  762;  Brlggs  v.  Spa»ildlng,  141  U.  S. 
132,  11  Sup.  Ct.  024,  35  L.  Ed.  602;  Wallace 
V.  Lincoln  Savings  Bank,  89  Tenn.  630,  15  S. 
W.  448,  24  Am.  St.  Rep.  625;  and  Allen  v. 
Wilson  (C.  C.)  28  Fed.  677— as  sustaining  the 
action  of  the  coiurt  Those  authorities  hold 
that  directors  of  corporations  occupy  fiduciary 
relations  to  stoclcholders;  that  they  occupy 
positions  of  trust,  and  must  act  in  utmost 
good  faith;  that  they  owe  to  the  corporation 
and  its  stockholders  that  measure  or  degree 
of  care,  skill,  and  diligence  wUcb  a  prudent 
man  must  exercise  in  the  conduct  of  his  own 
affairs;  that  they  must  give  reasonable  super- 
vision to  the  officers  of  the  company,  and  they 
cannot  shield  themselves  from  liability  be- 
cause of  ignorance  if  that  ignorance  is  the  re- 
sult of  gross  inattention;  that,  where  there  ts 
a  duty  of  finding  out  and  knowing,  negligent 
ignorance  has  the  same  effect  in  law  as  ac- 
tual knowledge;  and  tliat  a  stockholder  of  a 
coi'poration  Is  estopped  from  objecting  to  cor- 
porate acts  which  were  performed  with  his 
knowledge  and  assent.  We  are  unable  to  see 
wherein  those  authorities  are  applicable  to  the 
point  under  consideration.  Many  of  those 
actions  were  brought  to  hold  the  directors  lia- 
ble to  the  corporation  and  others  for  misman- 
agement or  gross  neglect  of  duty,  while  in 
this  case  the  question  is  -whether  the  plaintiff 
is  estopped  from  recovering  damages  by  rea- 
son of  his  being  or  having  been  a  member  of 
the  board  of  directors  of  said  corporation.  If 
it  were  proved,  under  proper  allegations  of  the 
complaint,  that  the  appellant  was  a  member 
of  said  board  at  the  time  said  ditch  was  plan- 
ned, located,  and  constructed,  and  that  ordi- 
nary and  reasonable  care  and  Judgment  in  the 
location  and  construction  thereof  were  exer- 
cised, and  that  It  was  not  obvious,  plain,  or 
apparent,  or  could  not  with  reasonable  dili- 
gence have  been  foreseen  by  said  board,  that 
the  seepage  therefrom  would  injure  plaintiff's 
land,  the  plaintiff  would  not  be  estopped  from 
recovering  his  damages  sustained  therefrom, 
in  case  the  defendant  company  failed  to  re- 
pair the  ditch  within  a  reasonable  time  after 
said  company  had  notice  that  the  seepage  was 
injuring  plaintiff's  land.  That  is,  he  could 
recover  such  damage  as  he  would  sustain  after 
the  expiration  of  a  reasonable  time  which  the 
company  would  have  to  repair  said  ditch  after 
notice  of  the  defect  in  the  ditch.  But  the  nile 
would  he  difiTerent  if  it  was  obvious,  plain,  or 
apparent,  and  could  reasonably  have  been 
foreseen,  that  the  seepage  therefrom  would 
injure  the  plaintiff's  land,  and  he  participated 
in  and  consented  to  the  location  and  con- 
struction of  said  ditch.  The  above  and  fore- 
gohig  refer  to  the  location  and  construction 
of  said  ditch.  Now  as  to  the  management 
thereof:    If  it  Is  not  shown  that  the  philntiff 
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took  any  part  or  acquiesced  In  any  way  In  the 
management  of  said  canal,  and  sustained 
damages  by  reason  of  the  negligent  or  care- 
less management,  thereby  permitting  more 
water  to  run  Into  said  canal  than  it  would 
carry,  or  failed  to  keep  the  head  gate  and 
waste  gate  in  proper  repair,  and  by  reason 
thereof  the  plaintiff's  land  and  crops  were 
flooded,  he  is  not  estopped  from  recovering 
damages  simply  on  the  ground  that  he  was  a 
director  of  said  company,  unless  It  is  shown 
that  those  things  were  done  with  his  knowl- 
edge and  consent,  and  without  objection  on 
his  part,  while  he  was  director  of  said  corpo- 
ration. It  must  be  borne  in  mind  that  dam- 
ages are  claimed  in  this  action  because  of  the 
negligent  and  unworkmanlike  manner  of  the 
construction  of  said  ditch,  and  the  negligent 
and  careless  management  thereof. 

The  giving  of  in.structlon  No.  13,  and  the 
giving  of  an  oral  Instruction  when  the  Jury 
returned  into  court  for  further  information, 
are  assigned  as  the  fourth  error,  which  in- 
struction is  as  follows:  "You  are  Instructed 
that  If  you  believe  from  the  evidence  that  at 
the  time  the  canal  mentioned  In  plaintilt'a 
iwmplalnt  was  planned,  located,  and  construct- 
ed throucb  or  above  the  land  described  in  such 
complaint,  the  plaintiff  was  a  member  of 
the  board  of  directors  of  said  defendant,  and 
that  such  board  had  charge  of  planning,  lo- 
cating, and  constructing  such  canal,  and  that 
the  plaintiff,  as  a  member  of  such  board, 
participated  In  the  planning,  locating,  and 
constructing  of  such  canal,  or  approved  of  the 
manner  in  which  such  canal  was  planned,  lo- 
cated, and  constructed,  tlien  for  the  Injury 
resulting  from  such  negligent  planning,  loca- 
tion, or  construction  of  such  canal  the  plain- 
tiff cannot  recover."  In  order  to  fully  under- 
stand the  assignment  of  error,  we  ■will  here  in- 
sert the  fourteenth  Instruction  given  by  the 
court,  which  Is  as  follows:  "If  the  jury  find 
fi-om  the  evidence  that  the  defendant  com- 
pany was  negligent  in  the  use  and  manage- 
ment of  its  ditches,  and  that  plaintiff  did  not 
acquiesce  In,  but  protested  against,  such  neg- 
ligent management,  and  that  by  this  negli- 
gent management  the  plaintiff  has  been  In- 
jured and  damaged,  then  it  will  be  your  duty 
to  find  for  the  plaintiff,  notwithstanding  the 
fact  that  plaintiff  was  a  stockholder  or  officer 
in  the  defendant  company."  After  giving 
said  instructions,  the  jury  retired  to  consider 
of  their  verdict,  and  while  they  were  deliber- 
ating they  returned  Into  court,  and  one  of  the 
jurors  thereupon  asked  the  court  as  to  the  lia- 
bility of  the  plaintiff  in  relation  to  his  official 
acts  while  a  member  of  the  board  of  direc- 
tors of  the  defendant  company,  whereupon 
tlie  court  stated  to  them  that  the  question 
asked  was  fully  covered  by  two  instructions 
(refeiTing  to  Instructions  13  and  14)  whlcli 
related  to  the  plaintiff's  acts  while  a  member 
of  the  board  of  directors  of  said  defendant 
corporation,  and  said  that  "the  plaintiff  would 
be  affected  In  this  cause  by  his  acts  while  a 
member  of  the  board  of  directors  of  the  de- 


fendant company."  It  Is  contended  that  the 
last  Instruction  carried  with  it  an  Implica- 
tion that  the  plaintiff  had  acquiesced,  as  a 
director,  in  the  planning  and  construction  of 
the  canal,  and  for  that  reason  was  affected 
by  his  acts  as  a  director.  The  court  there  in- 
formed the  jury  that  the  question  asked  by 
the  juror  was  covered  by  two  instructions 
upon  tliat  point,  evidently  referring  to  in- 
structions 13  and  14,  above  quoted,  and  that 
he  would  be  affected  In  this  cause  by  his  acts 
while  a  member  of  said  board.  The  court  ev- 
idently meant  that  plaintiff  would  be  affected 
as  stated  in  said  Instructions.  If  the  jury  con- 
strued said  ansTter  in  that  way,  no  damage 
was  done.  But  If  they  construed  It  to  mean 
that  by  being  a  director  he  was  injuriously 
affected,  or  that  the  plaintiff  had  acquiesced 
in  the  location  and  construction  of  said  ditch, 
and  was  for  that  reason  not  entitled  to  dam- 
ages, they  evidently  misconstrued  the  mean- 
ing clearly  intended  to  be  conveyed  by  the 
court  As  a  new  trial  must  be  granted  for 
other  reasons,  it  is  not  necessary  for  us  to 
say  anytiiing  further  in  regard  to  said  instruc- 
tion, as  It  certainly  will  not  be  given  on  a 
retrial  of  the  case. 

As  to  the  thirteenth  instruction,  above 
quoted:  The  court  there  instructed  the  jury 
that  If  the  appellant  was  a  member  of  the 
board  of  directors  of  the  respondent  company, 
and  such  board  had  charge  of  planning.  locat- 
ing, and  constructing  such  canal,  and  the  ap- 
pellant, as  a  member  of  such  board,  partici- 
pated in  the  same,  or  approved  of  tlie  manner 
In  which  such  canal  was  planned,  located, 
and  constructed,  then  for  the  injury  resulting 
from  such  negligent  planning,  location,  or  con- 
struction of  such  canal  the  appellant  cannot 
recover.  "We  think,  under  the  allegations  of 
the  complaint,  there  was  no  error  In  giving 
that  instruction. 

In  our  view  of  the  case.  It  Is  not  neres-sary 
to  pass  upon  the  question  whether  the  newly 
discovered  evidence  is  sufficient  to  warrant 
the  granting  of  a  new  trial,  for  the  reason 
that  a  new  trial  must  be  granted  by  reason 
of  the  errors  above  set  forth.  For  the  reasons 
above  given,  the  court  should  have  granted  a 
new  trial.  The  judgment  Is  reversed,  and  the 
caiise  remanded,  with  Instructions  to  grant  a 
new  trial. 

STOCKSLAGER  and  AILSHIE,  JJ.,  con- 
cur. 


JOHNSTON  et  al.  v.  GERRY. 
(Snpreme  Court  of  Washington.    April  4,  1004.) 

APPEAL— BECORU — BILLS  OF  EXCEPTIOX— STATE- 
MKXT  OF  FACTS— MOTIONS  TO  STRIKE— SrP- 
PLEMENTAL  TRANSCRIPT — BRIEFS— SPECIFICA- 
TION OF  EBBORS- SUMMONS— SERVICE— riTB- 
LK'ATION  —  TIME  —  EJECTMENT  —  PARTIES  — 
JOINT  nEFENDANTS—  DISCONTINUANCE— EF- 
FECT—  AGENTS  —  REIMBURSEMENT  FOR  EX- 
PENSES —  INFANTS — CONTRACTS— DISAFFIRM- 
ANCE. 

1.  Under  Laws  1901.  p.  2a  c.  31.  §  2,  pro- 
viding tLjt  any  bill  of  exceptions  or  statement 
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of  facta  on  file  when  the  record  la  sent  up  by 
the  clerk  shall  be  sent  up  "as  a  part  thereof, ' 
such  statement  of  facts  or  bill  of  exceptions, 
proi»erly  certified  by  the  trial  court  or  judge, 
after  due  notice  to  the  other  parties,  constitutes 
a  part  of  the  record  in  the  appellate  court. 

2.  A  motion  to  strike  the  statement  of  facts  Is 
addressed  to  the  Supreme  Court,  and  when,  at 
the  time  it  is  made,  both  the  statement  and 
transcript  are  still  in  the  superior  court,  there 
is  nothing  on  which  the  motion  can  operate. 

3.  An  appellant  has  the  right,  before  the  ex- 
piration of  the  time  within  which  the  clerk  of 
the  superior  court  is  required  by  law  to  trans- 
mit the  record  to  the  Supreme  Court,  to  cause 
the  transcript,  as  originally  certified  by  the 
clerk,  to  be  supplemented  so  as  to  show,  in  ac- 
cordance with  the  truth,  the  filing  of  the  state- 
ment of  facts,  and  its  service  on  respondents, 
together  with  proof  of  the  service  of  notices  of 
the  filing  and  settling  of  the  same,  notwithstand- 
ing a  motion  to  strike  the  statement  of  facta 
for  want  of  the  above  matters. 

4.  Under  Laws  1001,  p.  28,  c.  31,  $  2,  provid- 
ing that,  when  additions  are  made  after  the  rec- 
ori  has  been  sent  up.  a  supplementary  record 
may  be  prepared,  certified,  and  sent  up  at  any 
time  prior  to  the  hearlnt;  of  the  appeal,  an  ap- 
pellant may  cause  the  original  record  to  be  sup- 
plemented, after  it  has  been  sent  up,  so  as  to 
show  the  filing  of  the  statement  of  facts,  its 
service  on  resiwndents,  and  proof  of  the  filing 
and  settling  of  the  same,  notwithstanding  a  mo- 
tion to  strike  the  statement  of  facta  for  want 
of  such  matters. 

5.  ITnder  Ballinger's  Ann.  Codes  &  St.  $  C314. 
and  Supreme  Court  rule  8,  26  Fac.  x,  both  of 
which  provide  that  appellant's  brief  shall  clearly 
point  out  each  error  relied  on  for  reversal,  er- 
rors not  pointed  out  with  reasonable  clearness 
will  not  be  considered;  but,  when  the  law  has 
been  substantially  complied  with,  a  motion  to 
strike  the  brief  will  not  be  granted. 

6.  Under  Ballinger's  Ann.  Codes  &  St.  i  48C0. 
providing  that,  when  service  has  not  been  had 
prior  to  the  filing  of  the  complaint,  plaintiff 
shall  cause  one  or  more  of  defendants  to  be 
served  personally,  or  commence  service  by  publi- 
cation within  90  days,  where  one  defendant  was 
served  personally,  failure  to  commence  service 
on  nonresident  defendants  by  publication  for 
four  mouths  after  the  filing  of  the  complaint 
was  not  such  an  unreasonable  delay  as  to  re- 
quire a  dismissal ;  the  delay  having  been  occa- 
sioned by  the  fact  that  the  first  publication  was 
defective,  and  that  defendant  insisted  on  serv- 
ice on  all  other  defendants. 

7.  T'nder  Ballmger's  Ann.  Codes  &  St.  {  5.'>00, 
providing  that  actions  for  the  possession  of  real 
property  may  be  brought  against  the  tenant  in 
IKTSses-iion,  or,  if  there  be  no  such  tenant, 
against  the  ijerson  claiming  title,  such  action  is 
]iro(ierly  brought  against  one  in  possession  who 
claims  the  land  under  the  legal  title. 

8.  Under  Ballinger's  Ann.  Codes  &  St.  §  5500, 
providing  that  any  person  having  a  valid,  suh- 
si-xting  interest  in  real  property,  and  a  right  to 
the  jKtKsesKion  thereof,  may  recover  the  same, 
etc..  sach  an  action  may  be  brought  by  the  hold- 
er of  the  equitable  title. 

(t.  In  an  action  to  recover  possession  of  lands, 
where  the  complaint  was  based  on  the  wrong- 
ful act  of  defendant  in  acquiring  title  in  his 
own  name  in  violation  of  his  agreement  with 
plaintiffs,  a  further  averment  of  a  conspiracy  be- 
tween defendant  and  a  codefendant  to  bring 
alraut  the  result  achieved  was  immaterial,  and 
plaintiff  could  dismiss  as  to  the  codefendant 
withoot  precluding  himself  from  prosecuting  the 
action  as  against  defendant. 

10.  Under  Ballinger's  Ann.  Codes  &  St.  S  4.">81, 
providing  that  a  minor  who  desires  to  disaffirm 
bis  contract  must  do  so  within  a  reasonable  time 
after  be  becomes  of  age,  one  who  did  not  at- 

f  S.  See  Ejectment,  vol.  17,  Ceat.  Dig.  {  K, 


tempt  to  disafiirm  a  deed  executed  by  hJm  dur- 
ing minority  until  more  than  three  years  after 
attaining  majority  must  be  deemed  bound  there- 
by. 

11.  One  who,  under  an  agreement  to  attempt 
to  procure  title  to  a  tract  of  land  for  another, 
expends  time,  labor,  and  money  in  his  endeavors, 
and  finally  obtains  a  title  in  his  own  name  and 
takes  possession  of  the  land,  is  entitled,  on  judg- 
ment for  iKissession  being  rendered  against  him 
at  suit  of  the  i>erson  for  whom  he  rendered  the 
services,  to  be  reimbursed  for  his  expenditures 
in  obtaining  the  title,  aud  to  have  the  amount 
of  such  expenditures  made  a  lien  on  the  prem- 
ises. 

12.  Where,  from  the  record  before  it,  the  Su- 
preme Court  can  enter  a  proi)er  and  equitable 
judgment,  it  will  not  send  the  cause  back  for  a 
new  trial. 

Appeal  from  Superior  Court,  Whatcom 
County;  Jereminb  Neterer,  Judge. 

Action  by  Florence  .Tohnston  and  others 
against  Edson  Gerry  and  others.  From  a 
judgment  for  plaintiffs,  defendant  Gerry  ap- 
peals.   Reversed. 

Elmon  Scott,  for  appellant.  Fairchild  & 
Bruce,  for  respondents. 

AXDERS,  J.  This  action  was  Instituted  by 
the  heirs  at  Uiw  of  David  Dealy  and  Martha 
Dealy,  botli  deceased,  to  recover  possession  of 
the  N.  %  of  the  N.  W.  %,  and  lots  3  and  4,  of 
section  16,  township  38  X.,  of  range  2  E,,  W. 
AI.,  situate  In  Whatcom  county.  Wash. 

The  respondents  move  the  court  to  strike 
from  the  flies  the  statement  of  facts  herein, 
for  the  reasons  (1)  that  It  does  not  appear 
that  said  statement  was  filed  In  the  office  of 
the  clerk  of  the  superior  court  within  30  days 
after  the  rendition  of  the  Judgment  appealed 
from,  or  within  any  further  time  given  by 
the  court,  or  by  stipulation  of  the  parties,  or 
at  any  time,  or  at  all:  (2)  that  it  does  not 
apiiear  from  the  record  that  any  notice  was 
ever  given  to  the  respondents  of  the  filing  of 
said  statement  of  facts;  and  (3)  that  Ida  J. 
Moore,  one  of  the  parties  who  api)eared  In  the 
cavise.  was  never  served  with  any  notice  of 
the  filing  or  settlement  of  the  statement  of 
facts.  As  to  this  motion.  It  may  be  observed 
generally  that  the  learned  cotmsel  for  the  re- 
spondents do  not  really  claim  tliat  the  said 
statement  was  not  In  fact  filed  with  the  clerk 
of  the  superior  court  within  the  time  provided 
by  law,  or  that,  as  a  matter  of  fact  no  notice 
of  such  filing  was  served  on  resirandeiits.  It 
Is  frankly  conceded  that  the  "purported"  state- 
ment of  facts  shows  that  it  was  filed  in  the 
office  of  the  clerk:  that  it  has  a  waiver  of  no- 
tice by  some  of  the  parties,  a  stipulation  that 
it  contains  all  the  facts,  aud  the  affidavit  of 
appellant's  counsel  that  It  was  served,  with 
notice  of  Its  filing,  on  one  of  the  respondents' 
counsel.  But  It  Is  insisted  that  the  notice 
of  the  filing  of  the  statement  of  facts  and  the 
proof  of  the  service  of  such  notice  cannot  be 
considered  b.v  this  court,  because  they  were 
not  embodied  In  the  transcript  of  the  record 
and  flies  as  prepared  and  certlfled  by  the 
clerk.  It  Is  the  duty  of  the  clerk  of  the  supe- 
rior court  under  the  statute,  to  prepare,  certl- 
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tj,  and  file  In  bis  office,  within  90  days  after 
an  appeal  has  been  taken,  a  transcript  contain- 
ing a  copy  of  BO  much  of  the  record  and  flies 
as  the  appellant  shall  deem  material  to  the  re- 
view of  the  matters  embraced  within  the  ap- 
peal; said  transcript  to  be  so  prepared,  certi- 
fied, and  filed  In  the  ofiice  of  the  clerk  at  or 
before  the  time  when  the  appellant  shall  serve 
and  file  his  opening  brief.  The  statute  also 
provides  that,  within  four  months  after  an 
appeal  has  been  taken,  the  clerk  shall,  at  the 
expense  of  appellant  (except  In  certain  speci- 
fied criminal  cases),  send  up  to  the  Supreme 
Court  such  transcript,  together  with  the  origi- 
nal briefs  on  appeal  filed  In  his  office,  and 
that  the  papers  and  copies  so  sent  up,  to- 
gether with  any  thereafter  sent  up,  as  pro- 
vided therein,  shall  constitute  the  record  on 
appeal.  But  it  Is  evident  that  the  Legislature 
did  not  Intend  that  the  "papers  and  copies" 
sent  up  by  the  clerk  at  the  Instance  of  tlie  ap- 
pellant should  in  all  cases  be  considered  as 
constituting  the  whole  record  on  appeal,  for 
they  further  declare  that  "any  bill  of  excep- 
tions or  statement  of  facts  on  file  when  the 
record  Is  so  sent  up  shall  be  sent  up  as  a  part 
thereof,  unless  the  superior  court,  or  a  judge 
thereof,  has  not  yet  passed  on  an  application 
for  the  settling  and  certifying  of  such  bill  or 
statement."  Laws  1001,  p.  28,  c.  31,  §  2, 
amending  section  651.3,  Ballinger's  Ann.  Codes 
&  St.  It  is  therefore  plain  that  a  statement  of 
facts  or  bill  of  exceptions  certified  by  the 
trial  court,  or  a  Judge  thereof,  in  accordance 
with  the  requirements  of  the  statute,  after 
proper  notice  to  the  necessary  parties,  consti- 
tutes a  part  of  the  record  in  the  appellate 
court  Indeed,  the  sole  purpose  and  effect 
of  such  certification  is  to  make  the  bill  of  ex- 
ceptions or  Rtatoment  of  facts  a  part  of  the 
record.  Ballinger's  Ann  Codes  &  St.  §  5000. 
In  this  case  It  appears  that  the  clerk  of  the  su- 
perior court  caused  the  statement  of  facts  to 
be  bound  in  a  separate  volume  from  the  tran- 
script, and  that  some  papers  were  attached  to 
the  f onner  that  properly  should  have  been  In- 
cluded In  the  latter,  among  which  were  the 
notices  and  proof  of  service  of  the  same,  which 
the  respondents  claim  can  only  be  shown  by 
the  transcript  as  certified  by  the  clerk.  The 
statement  of  facts  Is  Indorsed  as  filed  by  the 
clerk  on  March  1,  1902;  and,  inasmuch  as  the 
signature  of  the  clerk  Is  not  disputed.  It 
would  seem  that  such  Indorsement  ought  to  be 
considered  sufficient  proof  that  It  was  so  filed. 
But,  be  that  as  It  may.  It  appears  from  a  sup- 
plemental certificate  of  the  clerk  attached  to 
the  transcript,  and  dated  May  2T,  1002,  that 
the  filing  of  the  statement  of  facts  was  noted 
by  him,  on  March  1,  1902,  In  the  regular 
appearance  docket  kept  by  him  In  his  office. 
Judgment  was  entered  in  this  action  on  Feb- 
ruary 3,  1902,  and  the  statement,  according 
to  the  indorsement  upon  It  and  the  certificate 
of  the  clerk  above  mentioned,  was  filed  on  the 
Ist  day  of  March  following,  and  therefore 
within  the  time  limited  by  law.  It  also  ap- 
pears from  the  supplemental  transcript  certi- 


fied and  sent  up  by  the  clerk  wlfb  the  original 
transcript  at  the  request  of  appellant  that 
proper  proof  was  made  of  the  service  of  a 
copy  of  the  proposed  statement  of  facts  on 
respondents'  counsel,  and  of  the  admission  of 
service  of  notice  of  the  filing  and  settling  of 
the  same  by  the  defendant  Ida  J.  Moore.  The 
respondents'  brief  appears  to  have  been  filed 
In  the  office  of  the  clerk  of  the  superior  court 
on  May  20,  1902,  and  the  respondents  incor- 
porated therein  the  motion,  now  under  con- 
sideratlon,  to  strike  the  statement  of  facts. 
On  the  following  day.  May  27th,  the  supple- 
mental transcript  hereinbefore  mentioned  was 
prepared  and  certified  by  the  clerk.  It  Is 
urged,  however,  by  counsel  for  the  respond- 
ents, that  this  court  cannot  properly  consider 
any  additions  to  or  corrections  of,  the  rec- 
ord which  were  made  after  the  filing  and 
service  of  their  motion.  But  we  are  of  the 
opinion  that  this  contention  is  not  tenable. 
The  motion  to  strike  the  statement  of  facts 
Is,  of  course,  addressed  to  this  court,  and,  ut 
the  time  It  was  made  In  respondents'  brief, 
both  the  statement  and  transcript  were  still 
In  the  superior  court.  It  follows,  therefor, 
that  there  was  then  nothing  here  upon  which 
the  motion  could  operate.  And  conceding, 
though  not  deciding,  that,  on  filing  the  record 
and  briefs  with  the  clerk  of  this  court  the 
motion  became  operative  by  relation  as  of  the 
time  It  was  filed  in  the  superior  court,  still  It 
does  not  necessarily  follow  that  It  must  be 
granted.  Before  the  time  had  expired  within 
which  the  clerk  was  required  by  law  to  trans- 
mit the  record  to  this  court,  the  appellant 
caused  the  transcript  as  originally  made  and 
certified  by  the  clerk,  to  be  supplemented,  as 
Tfe  have  already  intimated,  so  as  to  show 
the  filing  of  the  statement  of  facts,  and  the 
service  thereof  on  the  respondents,  as  well  as 
the  proof  of  due  service  of  the  notices  above 
mentioned.  This  he  had  the  right  to  do,  and 
thus  make  the  record  speak  the  truth,  not- 
withstanding the  motion  Interposed  by  the 
respondents.  Indeed,  the  same  tiling  might 
have  been  done,  under  the  statute,  even  after 
the  record  was  transmitted  to  this  court.  The 
language  of  the  statute  relating  to  this  sub- 
ject is,  in  part  as  follows:  "In  case  any  bill 
of  exceptions  or  statement  of  facts  shall  be 
filed  or  certified,  or  any  other  addition  to  the 
records  or  files  shall  be  made  after  the  record 
on  appeal  shall  have  been  sent  up,  a  supple- 
mentary record  on  appeal,  embracing  so  much 
thereof  as  the  appellant  deems  material,  or  a 
copy  thereof,  may  be  prepared,  certified  and 
sent  up  at  any  time  prior  to  the  hearing  oC 
the  appeal."  Laws  1901,  supra.  It  appears 
from  the  certificate  of  the  trial  Judge  attached 
to  the  statement  of  facts  that  at  the  time  oC 
the  signing  and  certifying  of  the  statement  the 
plaintifTs  and  respondents  appeared  by  their 
attorneys  and  consented  to  the  certifying  and 
signing  of  the  same,  and  that  fact  itself  con- 
stitutes a  persuasive  argument  against  the 
granting  of  the  motion  in  question.  The  mo- 
tion to  sti-ike  the  statement  of  facts  Is  denied. 
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The  respondents  also  move  this  court  to 
strike  the  brief  of  appellant  and  affirm  the 
Judgment  herein  "l>ecau8e  the  said  brief  does 
not  assign  any  errors  upon  which  any  ruling 
of  the  trial  court  might  be  called  in  review 
or  brought  in  question  before  this  court."  It 
Is  provided  in  section  6514,  Ballinger's  Ann. 
Codes  &  St.,  and  also,  in  effect,  in  rule  8  of 
this  court  (26  Pac.  x)  tliat  the  appellant's  brief 
shall  clearly  point  out  each  error  relied  on  for 
a  reversal ;  and  it  is  alleged  by  counsel  for  the 
resi)ondenta  that  the  appellant  herein  has  fail- 
ed to  comply  with  the  law  in  that  regard,  and 
they  cite  Haugh  v.  Tacoma,  12  Wash.  386, 
41  Pac.  173,  43  Pac.  37,  and  Perkins  v.  Mitch- 
ell. 15  Wash.  470,  46  Pac.  1039,  in  support  of 
their  position.  In  those  cases  the  briefs  were 
stricken  for  the  reason  that  they  did  not 
point  out  any  error  whatever  relied  on  for  a 
reversal,  or  allege  that  any  error  was  commit- 
ted by  the  trial  court,  or  that  any  of  the  mat- 
ters discussed  in  the  briefs  were  ever  present- 
ed to  such  court  for  determination.  But  in 
this  case  a  different  state  of  facts  is  present- 
ed. Alleged  errors  of  the  trial  court  are  set 
forth  in  appellant's  brief,  and  the  pages  of 
the  record  showing  the  various  rulings  of  the 
court,  and  the  objections  thereto,  are  desig- 
nated therein.  Errors  not  pointed  out  with 
reasonable  clearness  will  not  be  considered  by 
this  court,  but,  where  the  law  has  been  sub- 
stantially complied  with,  a  motion  to  strike 
the  brief  will  not  be  granted.  Chandler  v. 
Shingle  Company,  13  Wash.  89,  42  Pac.  548. 
The  motion  to  strike  appellant's  brief  is  also 
denied. 

It  appears  that  the  land  In  controversy  in 
this  action  was  settled  upon  by  one  David 
Dealy,  together  with  his  wife  and  certain  of 
bis  children,  in  the  year  1884,  for  the  pur- 
Xiose  of  acquiring  title  thereto  under  the 
homestead  laws  of  the  United  States.  There- 
after be  offered  to  file  his  homestead  appli- 
cation for  the  laud  In  the  proper  laud  office. 
His  application  was  rejected  for  the  rea- 
son tliat  the  land  therein  described  had  been 
reserved  and  set  apart  for  the  benefit  of  com- 
mon schools.  On  appeal  this  decision  of  the 
officers  of  the  local  land  office  was  sustained 
both  by  the  Commissioner  of  the  General 
Land  Office  and  the  Secretary  of  the  Inte- 
rior. No  appeal  was  taken  to  the  courts, 
and  the  finding,  in  effect,  that  the  laud  be- 
longed to  the  state,  was  considered  conclu- 
sive as  to  its  ownership.  The  state,  however, 
by  its  proper  officers,  disclaimed  all  interest 
In  the  land,  and  selected  and  obtained  other 
land  in  lieu  of  it  It  thus  appeared  that  nei- 
ther the  general  government  nor  the  state 
claimed  it,  and  no  individual  had  obtained 
title.  Such  being  the  peculiar  status  of  the 
land,  a  bill  was  introduced  In  Congress  per- 
mitting the  said  Bavid  Dealy  to  file  his  home- 
stead application  in  the  district  land  office  at 
Seattle.  This  bill,  it  seems,  never  became  a 
law.  But  It  appears  that  in  1894  Congress 
did  pass  an  act  for  the  relief  of  the  heirs  of 
Martha  A.  Dealy,  widow  of  said  David  Dealy, 


who  died  in  the  year  1802.  For  some  reason 
not  clearly  disclosed,  nothing  was  done  by 
the  heirs  of  Martha  A.  Dealy  to  acquire  title 
to  the  land  under  the  act  of  Congress.  Sub- 
sequently an  act  was  passed  by  the  state 
Legislature  for  the  relief  of  such  heirs,  which 
was  vetoed  by  the  Govemer.  Thereafter  no 
legislative  rallef  was  sought  or  obtained  by 
any  of  the  heirs  of  David  or  Martha  A.  Dea- 
ly. After  the  efforts  of  the  Dealy  heirs  to 
obtain  title  to  the  land  in  question  had  thus 
failed,  one  John  Munro  Instituted  in  the  su- 
perior court  of  Thurston  county  an  action 
against  the  state  of  Washington,  in  which  it 
was  adjudged  and  decreed  that  the  state  held 
the  legal  title  to  the  land  hereinbefore  de- 
scribed, from  the  United  States  government, 
and  that  said  state  held  such  title  in  trust  for 
the  plaintiff.  John  Munro,  and  that  the  state, 
by  its  proper  officer  (designated  by  the  court), 
make  and  execute  a  deed  of  conveyance  of  the 
above  described  land  to  the  plaintiff,  John 
Munro,  within  90  days,  provided  the  defend- 
ant did  not  appeal  from  said  Judgment  to 
the  Supreme  Court.  This  Judgement  was  en- 
tered on  September  15,  1899.  No  appeal  was 
taken  therefrom,  and  a  deed  was  thereafter 
executed  to  Munro  in  accordance  with  the 
terms  of  the  decree.  Subsequently  Munro 
conveyed  portions  of  the  land  so  deeded  to 
him  to  various  persons,  who  are  designated  as 
defendants  in  the  complaint  iierelu,  and  an- 
other portion  thereof  to  the  defendant  and 
appellant,  Edson  Gerry.  Before  the  com- 
mencement of  this  action,  the  land  conveyed 
by  Munro  to  Gerry  was  by  the  latter  mort- 
gaged to  Ida  J.  Moore,  one  of  the  defendants, 
to  secure  tlie  payment  of  an  Indebtedness  to 
her. 

The  complaint  herein  seems  to  have  been 
filed  in  the  superior  com-t  on  July  2,  1900.  It 
alleges  that  the  plaintiffs  are  the  surviving 
heirs  at  law  of  David  Dealy,  deceased,  and 
Vlartha  Dealy,  his  tliird  wife,  deceased;  that 
the  defendant  Thomas  Dealy  is  the  only  sur- 
viving heir  at  law  of  the  said  David  Dealy, 
deceased,  and  his  first  wife,  deceased;  that 
the  defendants  William  Z>ealy,  Beckle  John- 
ston, and  Susie  Davis  arc  the  surviving  heirs 
at  law  of  said  David  Dealy,  deceased,  and 

Dealy,  his  second  wife,  deceased;  that 

the  defendants  York  are  the  surviving  'jeirs 
at  law  of  James  York  and  Mary  York,  de- 
ceased, the  latter  having  jeen  a  daughter  of 
said  David  Dealy,  deceased,  and  his  second 
wife,  deceased;  that  in  the  spring  of  the 
year  1884  tlie  said  David  Dealy  and  Martha 
Dealy,  his  wife,  together  with  their  family, 
made  a  settlement  upon  and  began  to  im- 
prove the  N.  %  of  the  N.  W.  V*  and  lots  -3 
and  4  of  section  10,  township  38  N.,  range 
38  E.,  in  Whatcom  county,  Wash.;  that, 
at  the  time  of  making  their  said  settle- 
ment upon  said  land,  the  same  was  subject  to 
settlement  and  entry,  and  the  said  David 
Dealy  and  Martha  Dealy  and  their  family 
made  Improvements  upon  said  lands  of  great 
value  (stating  It),  and  continued  to  reside 
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tlipreon  until  on  or  about  May  8,  1892,  when 
the  said  David  Denly  died;  that  said  Martha 
Deaiy,  widow  of  said  David  Dealy,  deceased, 
continued  to  reside  with  her  family  upon  said 
laud  until  July  1."),  1893,  when  she  died; 
that  inimediateiy  after  the  death  of  said 
David  Dealy  said  Martha  Denly  was  ap- 
pointed administratrix  of  Ills  estate,  and  con- 
tinued to  act  as  such  administratrix  until  tlje 
time  of  her  death;  that  on  or  about  Novem- 
ber 6,  1893,  one  John  Broyies  was  appointed 
administrator  of  the  estate  of  David  Dealy, 
deceased;  that  he,  as  such  administrator, 
took  possession  of  the  lands  above  described, 
and  the  Improvements  thereon,  and  contin- 
ued In  the  actual,  open,  and  peaceable  pos- 
session thereof  until  February  26,  1000,  at 
which  time  he  was  discharged  by  the  court, 
and  the  administration  of  the  estate  closed; 
that  during  the  year  1889  the  said  David 
Dealy  employed  the  defendant  Edson  Gerry 
to  act  as  his  agent  and  attorney,  and  to  tatie 
such  steps  as  to  him  should  seem  best  to 
procure  title  to  said  lands  for  the  said  David 
Deaiy  and  Martha  Dealy;  that,  while  the 
defendant  Edson  Gerry  was  acting  as  such 
agent,  the  said  David  Deaiy  died,  and  the 
said  Edson  Gerry  continued  to  act  for  said 
Martha  Dealy,  for  herself  and  as  administra- 
trix of  the  estate  of  David  Deaiy,  deceased; 
that  after  the  death  of  said  Martha  Dealy 
the  said  defendant  Gerry  continued  to  act  as 
agent  and  attorney  for  the  plaintiffs  and  for 
said  estate,  and  that  on  August  2,  1893,  the 
plaintiffs  and  their  brother  David  Dealy,  now 
deceased,  executed  and  delivered  to  the  de- 
fendant Edson  Gerry  a  power  of  attorney 
wherein  and  whereby  they  constituted  and 
appointed  him  their  attorney  in  fact  for  the 
purpose  of  securing  for  them  title  to  said 
lands,  and  the  said  Gerry  then  and  there  un- 
dertoolc  to  act  as  such  attorney  In  fact  for 
the  purpose  aforesaid,  which  said  power  of 
attorney  is  of  record  In  Whatcom  county,  and 
has  never  been  recalled  or  revoked  by  any  of 
the  parties,  and  the  same  Is  now  In  full  force 
and  effect;  that,  while  the  said  Edson  Gerry 
was  acting  as  such  agent  and  attorney,  he 
received  money  from  said  David  Dealy  during 
his  lifetime,  and  after  his  death  from  said 
Martha  Dealy,  and  after  her  decease  from 
tlie  plaintiffs  and  from  the  estate  of  David 
Dealy  and  Martha  Dealy,  deceased:  that  the 
defendant  Gerry,  while  professing  to  act  as 
the  agent  of  the  plaintiffs,  entered  Into  a  con- 
spiracy with  the  defendant  John  Munro 
whereby  he  caused  title  to  said  land  to  be 
procured  in  the  name  of  said  John  Munro 
for  the  purpose  of  defrauding  the  plaintiffs, 
and  during  the  time  he  was  procuring  the 
said  title  he  was  representing  to  the  plain- 
tiffs that  he  was  still  acting  as  their  agent 
and  endeavoring  to  secure  for  them  the  title 
to  said  lands;  that  Immediately  upon  procur- 
ing title  to  said  land  the  defendant  John 
Munro,  In  furtherance  of  said  conspiracy,  ex- 
ecuted a  deed  to  the  said  defendant  Gerry, 
conveying  to  him  a  large  portion  of  said 


lands,  and  conveyed  to  defendants  Hurlbut, 
Nicholson,  Hayne,  and  Ida  J.  Moore  other 
portions  of  said  lands,  and  that  said  de- 
fendants claim  to  be  In  possession  of  said 
property  and  to  own  the  same;  that  the  said 
defendants  Hurlbut,  Nicholson,  Hayne,  and 
Sloore  had  full  knowledge  of  the  claim,  in- 
terest, and  riglits  of  the  plaintiffs,  and  of 
the  fraud  to  be  practiced  upon  them  by  said 
John  Munro  and  Edson  Gerry,  at  the  time 
of  the  execution  of  the  conveyances  so  made 
to  them  as  aforesaid,  and  that  the  said  con- 
veyances were  so  executed  to  and  receiveil 
by  said  parties  with  the  intent  to  defraud  the 
plaintiffs;  that  the  plaintiffs  and  tlie  de- 
fendants Thomas  Dealy,  William  Dealy, 
Beckie  Johnston,  James  York,  William  York. 
Edward  York,  and  Susie  Davis  are  the  only 
heirs  at  law  of  the  said  David  Deaiy,  deceas- 
ed; tiiat,  after  the  discharge  of  John  Broyies 
as  administrator  of  said  estate,  the  said  de- 
fendants took  possession  of  said  property,  and 
have  ever  since  retained  possession  thereof. 
The  complaint  further  alleges  that  plaintiffs 
had  made  a  demand  on  the  defendants  for 
the  possession  of  the  property,  and  that  the 
said  defendants  now  hold  the  same  adverse- 
ly to  the  rights  of  the  plaintiffs;  that  the  de- 
fendants Thomas  Dealy,  William  Dealy, 
Beckie  Johnston,  Susie  Davis,  James  York, 
William  York,  and  Edward  York  are  non- 
residents of  the  state  of  Washington,  anil 
their  consent  to  the  bringing  of  this  action 
could  not  be  procured,  and  for  that  reason 
they  are  made  parties  defendant;  that,  since 
the  entry  Into  the  possession  of  said  Prop- 
erty as  aforesaid,  the  rents,  Issues,  and  prof- 
Its  thereof  have  been  of  the  reasonable  worth 
and  value  of  ^200,  and  said  sum  has  been 
paid  to  the  defendants,  or  some  of  them, 
as  rent  for  the  said  property.  The  prayer  of 
the  complaint  is  (1)  for  judgment  against  ail 
the  defendants,  except  the  Dealy  heirs,  for 
the  possession  of  said  property;  (2)  for  costs 
and  disbursements;  (3)  for  a  writ  of  restitu- 
tion; and  (4)  for  the  sum  of  $200,  the  rents 
and  profits  of  said  land. 

Before  the  contesting  defendants  filed  their 
answer,  the  plaintiffs,  by  leave  of  court,  vol- 
untarily dismissed  the  action  as  to  Munro 
and  his  above-mentioned  grantees,  save  and 
except  defendant  Edson  Gerry,  and  as  to  all 
the  lands  described  In  the  complaint,  except 
that  portion  thereof  conveyed  by  Munro  to 
said  Gerry.  The  complaint,  as  above  set 
forth,  was  not  amended  either  before  or  after 
the  entry  of  the  order  of  dismissal  above  men- 
tioned. The  defendant  Gerry  was  personally 
served  with  the  summons  on  July  3,  19()0, 
the  day  following  the  filing  of  the  complaint. 
The  defendants  alleged  to  be  heirs  of  David 
Dealy,  deceased,  were  served  by  publication, 
but  such  publication  was  not  commenced  un- 
til November  3.  1900.  At  this  stage  of  the 
ease  tlie  defendants  Gerry  and  Moore,  con- 
ceiving and  Insisting  that  the  plaintiffs'  cause 
of  action,  if  any  they  had.  was  purelj-  equita- 
ble, and  could  not  be  enforced  In  an  action  at: 
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law,  moTed  to  strike  the  complaint  on  the 
grounds  (1)  that  It  failed  to  state  facts  suffl- 
cieut  to  entitle  tbe  plaintiffs  to  proceed  at 
law;  (2>  that  it  purports  to  state  a  cause  of 
action  at  law;  and  (3)  that  ejectment  will  not 
lie  against  the  holders  of  tbe  legal  title.  Tbis 
motion  was  denied  by  tbe  court,  and  tbe  rul- 
ing excepted  to.  Tbe  said  defendants  tlien 
moved  that  the  complaint  be  made  more  defi- 
nite and  certain,  so  as  to  set  up,  among  other 
things,  (1)  tbe  terms  of  contract  or  contracts 
whereby  said  Edson  Gerry  agreed  to  act  as 
agent  and  attorney,  tbe  time  or  times  when 
tbe  same  were  made,  whether  written  or  oral, 
wbat  recompense  he  was  to  receive,  and 
whether  tbe  plaintiffs  have  pnid  the  same;  (2) 
wbat  moneys  have  been  paid  or  tendered  by 
plaintiffs  to  said  Gerry,  and  at  wbat  time:  and 
(3)  whether  or  not  the  said  lands  were  admin- 
istered upon,  distributed,  or  disposed  of,  and 
to  whom,  In  tbe  administration  proceedings 
pleaded.  Tbis  motion  was  also  denied,  and 
exception  noted  by  the  court.  A  motion  to  re- 
(inlre  a  nonresident  plaintiff  to  give  security 
for  costs  was  granted.  Several  motions  to 
dLsmiss  for  want  of  prosecution  were  made 
and  denied.  After  these  motions  bad  been  de- 
nied, tbe  defendants  Gerry  and  Moore  de- 
murred to  tbe  complaint  on  the  groimds  that 
there  was  a  defect  of  parties  plaintiff  and  de- 
fendant, that  it  did  not  state  facts  sufficient 
to  constitute  an  action  at  law.  and,  generally, 
tliat  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  This  demurrer  was 
overruled,  and  an  exception  noted.  Thereafter 
the  defendant  Gerry,  answering,  denied  that 
the  plaintiffs  and  certain  defendants  named  as 
heirs  In  tlie  complaint  are  the  only  heirs  at 
law  of  David  Dealy,  deceased,  and  alleged 
that  David  Dealy,  Jr.,  now  deceased,  was  one 
of  such  heirs,  having  as  great  a  right  as  any 
of  the  others;  denied  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to 
whether  certain  defendants  named  in  the 
complaint  are  tbe  heirs  at  law  of  David  Dea- 
ly, deceased,  and  bis  first  and  second  wives, 
or  as  to  wliether  tbe  defendants  York  are  the 
surviving  heirs  at  law  of  Slary  York,  de- 
ceased; denied  that  he  entered  into  a  conspi- 
racy with  John  Munro  or  with  any  one  to  de- 
fraud the  plaintiffs,  or  that  he  procured  or 
took  title  to  tlie  lands  in  the  name  of  John 
Mimro  to  defraud  the  plaintiffs,  or  that  he 
acted  as  agent  for  said  David  Dealy  or  Mar- 
tha Dealy  or  said  administrator  after  the 
year  18fi3;  that  lie  receiveii  any  moneys  from 
them  thereafter;  and  alleges  that  tbe  only 
money  be  ever  received  from  David  Dealy 
and  Martha  Dealy,  or  either  of  them,  was  $320 
given  to  him  for  special  di-sbursements,  which 
be  disbursed  accordingly;  that  he  ever  re- 
ceived from  tbe  plaintiffs  any  money,  except 
$3  paid  in  .Tuly,  1893;  and  alleges  that  he 
thereafter,  from  time  to  time,  demanded 
money  from  them  to  meet  expenses,  which 
greatly  exceeded  tbe  sums  so  received,  to  pros- 
ecute said  business  in  accordance  with  their 
agreement,  and  that  they  refused  to  pay  the 


same.  The  answer  contains  other  denials, 
wbicli  it  Is  not  necessary  to  set  forth  spe- 
cifically at  this  time.  The  defendant  Gerry 
admits,  in  his  answer,  that  in  tlie  year  1888 
be  entered  into  a  contract  with  said  David 
Dealy,  whereby  he  was  to  act  as  his  agent 
and  endeavor  to  procure  title  to  tbe  said  prem- 
ises, and  whereby  tbe  said  David  Dealy  was 
to  pay  all  his  expenses  Incurred  therein,  re- 
pay him  all  his  disbursements,  and  pay  him 
a  reasonable  compensation  for  his  services, 
but  alleges  that  the  said  David  Dealy  failed 
and  refused  to  comply  with  tlie  terms  of  said 
contract  on  his  part,  and  repudiated  the  same 
and  abandoned  all  his  claims  thereunder. 
Tbe  defendant  also  admitted  that  he  acted  as 
agent  for  said  Martha  Dealy  and  certain  of 
tbe  heirs,  and  had  a  power  of  attorney  from 
the  plaintiffs  Florence  Johnston,  Elsie  Beld- 
ler,  and  Belle  Castle,  and  from  David  Dealy, 
Jr.,  but  alleges  that  in  the  latter  part  of  tbe 
year  1803,  and  at  all  times  thereafter,  the 
plaintiffs,  and  each  of  them,  repudiated  and 
refused  to  be  bound  by  their  agreement  in  any 
way  or  at  all,  and  relinquished  all  rights 
thereunder,  and  refused  to  furnish  tlie  neces- 
sary moneys  for  tlie  expenses  and  disburse- 
ments Incident  to  such  agency,  and  for  tbe 
payment  of  tbe  defendant.  The  defendant 
further  pleaded  in  his  answer  several  affirma- 
tive defenses,  among  wlilch  were  an  estoppel 
by  reason  of  the  release  of  John  Munro  and 
others,  designated  In  the  complaint  as  defend- 
ants, and  open,  notorious,  adverse  pos-session 
of  the  premises  in  question  by  the  defendant 
and  his  grantor  for  a  period  of  more  than  10 
years  prior  to  the  commencement  of  this  ac- 
tion. He  also  set  up  a  counterclaim  for  the 
money  expended  by  him  In  the  matter  of  his 
agency,  and  for  als  compensation  in  that  be- 
half. He  also  alleged  that  on  December  30, 
1809.  he  executed  certain  notes  to  the  defend- 
ant Moore,  and  secured  the  same  by  a  mort- 
gage on  the  premises  conveyed  to  him  by  the 
said  John  Munro;  that  the  said  defendant 
Moore  had  no  knowledge  or  notice  from  him 
or  otherwise,  to  "als  knowledge,  of  the  ex- 
istence of  any  claim  or  claims  or  right  by  or 
uixm  the  part  of  the  plaintiffs  or  other  heirs 
defendant,  or  any  of  them,  in  or  to  the  prem- 
ises described  in  the  complaint,  or  any  part 
thereof,  and  that  the  said  mortgage  is  a  valid 
and  subsisting  lien  on  said  ands.  paramount 
to  any  and  all  claims  of  tbe  plaintiffs  and  of 
tbe  defendants,  other  than  the  said  Ihloore. 
And  as  a  partial  defense  to  the  action,  the  de- 
fendant Gerry  averred  that  on  May  2.  1895, 
George  Dealy,  one  of  the  plaintiffs,  and  Da- 
vid Dealy,  Jr.,  one  of  the  heirs  of  David 
Dealy.  for  a  valuable  consideration,  conveyed 
by  deed  whatever  rights  they,  and  each  of 
them,  had  In  and  to  tbe  said  lands,  whereby, 
If  the  plaintiffs  have  any  rights  therein,  this 
defendant  became  the  owner  of  an  undivided 
two-flfths  of  said  lands,  and  that  said  deeds 
ore  of  record  'n  the  auditor's  office  of  What- 
com county.  In  volume  40  of  Deeds,  pages 
121-123.     The  prayer  of  the  answer  la  that 
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the  action  be  dismissed;  that  the  said  mort- 
gage be  adjudged  a  first  and  valid  Hen  upon 
said  premises  as  against  all  of  the  plaintiffs 
and  defendants  in  the  event  that  the  plain- 
tiffs, or  any  of  them,  be  held  to  have  any 
rights  in  and  to  said  premises;  that  the  ex- 
penses and  disbursements  of  this  defendant, 
together  with  a  reasonable  compensation  for 
his  services,  with  interest  on  eacli,  be  adjudg- 
ed a  first  lien  thereon;  and  that  the  plaintiffs 
and  the  heirs  defendant  be  compelled  to  pay 
the  same  as  a  condition  precedent  to  their  ob- 
taining any  relief  herein.  The  new  matter 
contained  in  the  answer  was  controverted  by 
the  reply,  and  upon  the  Issues  so  formed  the 
cause  was  tried  to  a  Jury. 

However,  before  the  case  came  on  for  tri- 
al, a  default  judgment  was  entered  In  favor 
of  the  defendants  Gerry  and  Moore,  and 
against  the  defendants  who  were  served  by 
publication  (except  Becliie  Johnston,  who  was 
permitted  to  come  in  as  a  party  plaintiff) , 
wherein  and  whereby  It  was  adjudged  and 
decreed  that  said  defendants  Thomas  Dealy, 
William  Dealy,  James  York,  William  York, 
Edward  York,  and  Susie  Davis,  and  all  per- 
sons claiming  or  to  claim  under  them,  or  ei- 
ther of  them,  take  nothing  In  this  action  as 
against  the  said  defendants  Edson  Gerry  and 
Ida  J.  Moore,  and  that  they  are  forever  es- 
topped from  asserting  as  against  them,  their 
successors  or  assigns,  any  Interest  in  or  to  the 
premises  described  In  the  pleadings  in  this 
action,  and  every  part  thereof.  A  default 
was  also  entered  in  favor  of  the  plaintiffs 
and  against  these  same  defendants.  No  ap- 
peal was  taken  from  the  above-mentioned 
Interlocutory  Judgment  in  favor  of  the  de- 
fendants Gerry  and  Moore.  Upon  the  trial 
the  jury,  under  the  direction  of  the  court, 
made  special  findings,  some  of  which  do  not 
seem  to  be  entirely  consistent  with  others, 
and  one  at  least  of  which  does  not  appear 
to  be  supported  by  any  evidence  disclosed 
by  the  record.  With  their  special  findings 
the  Jury  returned  a  general  verdict  by  which 
they  found  that  the  plaintiffs  were  the  own- 
ers and  entitled  to  the  possession  of  an  un- 
divided four-fifths  of  the  property  therein 
described  (the  same  being  the  premises  de- 
scribed in  the  deed  of  Munro  to  defendant 
Gerry),  and  that  tlie  defendant  Edson  Gerry 
was  the  owner  and  entitled  to  tlie  posses- 
sion of  an  undivided  one-fifth  Interest  in 
and  to  said  property,  and  that  the  nvortgage 
of  the  defendant  Ida  J.  Moore  was  a  valid 
and  subsisting  mortgage  upon  an  undivided 
one-fifth  interest  in  and  to  the  said  premises. 
The  defendant  Gerry  thereupon  moved  the 
court  (1)  for  judgment  in  his  favor  dismiss- 
ing the  action  on  the  grounds  that  It  appear- 
ed from  the  complaint  and  pleadings  of 
plaintiffs,  the  evidence,  and  the  findings  of 
rhe  jury,  that  the  rights  and  claims  of  the 
plaintiffs.  If  any  they  had,  were  founded  up- 
on an  alleged  conspiracy  between  defendants 
Gerry  and  Munro  to  defraud  the  plaintiffs, 
and,  with  full  knowledge  thereof,  the  plain- 


tiffs, after  the  commencement  of  this  action, 
released  and  discharged  the  said  Munro  from 
all  liability  therein,  and  caused  this  action 
to  be  dismissed  as  to  him,  and  thereby  lost 
the  right  to  seek  any  relief  In  this  action,  or 
to  further  prosecute  the  same;    (2)  that  the 
plaintiffs  be  not  permitted,  in  any  event,  to 
recover  more  than  the  aggregate  of  their  In- 
dividual   interests,    or    one-tenth    each,    as 
shown  by  the  pleadings  and  proofs  in  the 
cause;   (3)  that  the  mortgage  to  Ida  J.  Moore 
be  adjudged  to  be  a  lien  upon  all  the  lands 
described  In  the  verdict  herein.  If  said  ver- 
dict is  allowed  to  stand  for  any  purpose; 
and  (4)  that  the  plaintiffs  be  required  to  re- 
pay to  the  defendant  Gerry  the  amount  of 
his  expenditures  in  and  about  procuring  the 
title  to  said  lands,  viz.,  the  sum  of  $1,350, 
as  found  by  the  verdict  of  the  Jury,  l>efore 
they  are  allowed  to  recover  anything  In  this 
action,  and  that  the  same  be  declared  to  l>e 
a  lien  upon  the  whole  of  said  lands.    This 
motion  was  by  the  court  denied.    The  said 
defendant  then  moved  for  a  new  trial  for 
the  following  reasons:    Error  in  the  assess- 
ment of  the  amount  of  recovery  in  favor  of 
said  defendant;  Insufficiency  of  the  evidence 
to  Justify  the  verdict,  and  that  said  verdict 
Is  against  the  law;    error  in  law  occurring 
at  the  trial,  and  excepted  to  at  the  time. 
The  court  denied  the  motion  for  a  new  tri- 
al, and  entered  judgment  In  accordance  with 
the  verdict  of  the  jury,  declaring  the  phiin- 
tiffs  (and  Beckle  Johnston)  to  be  the  owners 
and  entitled  to  the  possession  of  four-fifths 
of  the  property  in  controversy,  and  the  de- 
fendant Edson  Gerry  to  be  the  owner  and 
entitled  to  the  possession  of  one-fifth  there- 
of.    The  court  further  adjudged  that  the 
mortgage  of  Ida  J.  Moore  was  a  valid  lien 
upon  the  lands,  but  ordered  that  such  Hen 
shall  not  be  enforced  against  the  Interests 
of  the  plaintiffs  therein  until  after  the  in- 
terest of  Edson  Gerry  has  been  exhausted. 
The  court  also  dismissed  the  action  as  to 
the  said  defendant  Moore  at  the  cost  of  the 
plaintiffs,   and   gave  Judgment  against  the 
defendant  Gerry  and  in  favor  of  plaintlffn 
for   their   costs   and   disbursements.     From 
this  judgment  the  defendant  Gerry  has  ap- 
pealed to  this  court,  and  has  specified  vari- 
ous errors  alleged  to  have  been  committed, 
by  the  court  below  during  the  progress  of 
the  cause,  on  which  he  relies  for  a  reversal. 
It  is  first  claimed  that  the  trial  court  erreA 
in  denying  api)ellant's   motions  to   dIsmlsH 
the  action  for  want  of  prosecution,  whlcU 
were  made  at  different  stages  of  the  case. 
And  it  is  urged  that  these  motions  should, 
have  been  granted,  for  the  reasons  (1)  that 
the   publication    of   the   summons   was   not 
commenced  within  90  days  after  the  filing 
of  the  complaint:    (2)  that  the  nonresident 
plaintiff    failed    to   give   security    for   costs 
within  a  reasonable  time  after  the  court  had. 
ordered  such  security  to  be  given;    and  (3) 
that  the  action  was  not  prosecuted  with  rea- 
sonable diligence.     Our  statute  relating  to 
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the  manner  of  commencing  actions  provides 
that  "civil   actions  In  the   several  superior 
comrts  of  this  state  shall  be  commenced  by 
the  service  of  a  summons,    •    •    •    or  by 
filing  a  complaint  with  the  county  clerk,  as 
clerk  of  the  court;    provided,   that  unless 
service  has  been  had  on  the  defendant  prior 
to  the  filing  of  the  complaint,  the  plaintiff 
shall  cause  one  or  more  of  the  defendants 
to  be  served  personally,  or  commence  serv- 
ice by  publication  •within  ninety  days  from 
the  date  of  filing  the  complaint."     BalUn- 
ger's  Ann.  Codes  &  St  I  4869.    As  we  have 
seen,  the  publication  of  the  summons  was 
not   commenced  within   90  days   after  the 
date  of  filing  the  complaint,  and  It  Is  there- 
fore Insisted  by  counsel  that,  under  the  stat- 
ute,  appellant  was  entitled  to  a  dismissal 
of  the  action;    and  Deming  Investment  Go. 
V.  EJy,  21  Wash.  102,  57  Pac.  353,  Is  cited  In 
support  of  bis  position.     In  that  case  this 
court  said:   "In  other  words,  a  valid  service 
of  summons  by  publication  cannot  be  had 
unless  commencement  by  publication  there- 
of is  begun  within  ninety  days  from  the  date 
of  filing  the  complaint."    The  plalntlflTs  in 
that  case,  It  will  be  observed,  were  endeav- 
oring to  obtain  service  of  the  summons  on 
all  the  defendants  by  publication,  and  the 
court  correctly  held  that  such  service  could 
not  be  had  after  the  expiration  of  the  90- 
days  limitation  fixed  by  the  statute.    Here^ 
however,  It  Is  admitted  that  one  at  least  of 
the  defendants  was  served  personally,  and 
the  question  to  be  determined  Is  whether  the 
rule    announced    In    the    case    above    cited 
should  be  applied  in  the  case  at  bar.    It  Is 
earnestly  contended  by  counsel  for  the  ap- 
pellant that  the  defendants  not  personally 
served  were  all  necessary  parties  to  the  ac- 
tion,  and,  under  the  statute,  and  the  said 
decision  of  this  court,  could  not  be  served 
by  publication  after  the  time  designated  by 
law.    And  counsel  for  the  respondents  seem 
to  concede  that  necessary  parties  must  be 
served  personally,  or  that  service  by  publi- 
cation must  be  commenced  within  the  stat- 
utory time;   but  they  insist  that  the  defend- 
ants not  personally  served  were  not  neces- 
sary parties,  and  that  they  were  made  par- 
ties defendant  In  order  that  they  might,  If 
they  saw  fit,  set  ,up,  and  have  determined, 
any  apparent  rights  which  they  might  claim 
In  or  to  the  property  In  question.    We  have 
concluded,  from  a  consideration  of  the  en- 
tire complaint,  Including  the  prayer  for  re- 
lief,   that  the  defendants  in  question  were 
proper,  though  not  necessary,  parties.     But 
be  that  as  it  may,  we  are  of  the  opinion  that, 
in  contemplation  of  the  statute,  the  action 
was  timely  commenced  by  personal  service 
of  tbe  summons  on  the  appellant,  and  that 
the  court  did  not  err  in  refusing  to  dismiss 
It  for  a  failure  to  commence  service  on  the 
nonresident  defendants  by  publicution  with- 
in 90  days  from  the  time  of  filing  the  com- 
plaint   But  we  do  not  wish  to  be  understood 
as  deciding  that  personal  service  on  one  or 


more  of  the  defendants  will  Indefinitely  pro- 
long the  time  for  service  by  publication. 
Persons  who  begin  actions  In  court  are  In 
duty  bound  to  prosecute  them  with  reason- 
able dlllgeiice;  but,  in  view  of  the  fact  that 
a  large  part  of  the  delay  complained  of  was 
caused  by  a  second  publication  of  summons 
—the  first  having  been  defective— and  that 
tbe  appellant  Insisted  on  having  all  the  de- 
fendants served,  we  are  unable  to  say  that 
the  prosecution  of  the  cause  was  unreason- 
ably delayed.  As  to  the  point  that  appel- 
lant was  entitled  to  a  dismissal  for  a  delay 
on  the  part  of  one  of  the  plaintiffs  In  giving 
security  for  costs,  It  Is  sufficient  to  say  that 
it  appears  that  such  security  was  in  fact  giv- 
en, and  the  appellant  was  therefore  not  prej- 
udiced by  reason  of  tbe  delay. 

It  Is  next  contended  that  the  court  erred  in 
overruling  appellant's  demurrer  to  the  com- 
plaint, and  In  support  of  this  contention  It  is 
argued  that  there  Is  a  defect  of  parties  defend- 
ant, that  the  complaint  falls  to  state  a  cause 
of  action  at  law,  and  that  the  rights  of  the 
respondents  can  only  be  enforced,  if  at  all,  in 
a  proper  proceeding  In  equity.  We  cannot 
assent  to  the  proposition  that  there  is  a  de- 
fect of  parties,  and  we  are  not  convinced  that 
the  complaint  fails  to  state  a  cause  of  action 
under  our  statute.  It  Is  true  that  at  common 
law  the  plaintiff,  to  support  an  action  of  eject- 
ment, must  be  vested  with  the  legal  title  to 
the  lands  In  question.  10  Am.  &  Eng.  Enc. 
of  I>aw  (2d  Ed.)  482.  But  this  rule  has  been 
changed  by  statute  in  several  of  the  states, 
and  does  not  obtain  in  this  state.  This  action 
was  evidently  brought  under  section  5500, 
Ballluger's  Ann.  Codes  &  St.  (Pierce's  Code,  { 
1142),  which  provides  that  "any  person  hav- 
ing a  valid  subsisting  Interest  in  real  property, 
and  a  right  to  the  i>ossesslon  thereof,  may  re- 
cover the  same  by  action  in  the  superior  court 
of  the  proper  county,  to  be  brought  against 
the  tenant  In  possession;  If  there  Is  no  such 
tenant,  then  against  the  person  claiming  the 
title,  or  some  interest  therein,  and  may  have 
Judgment  In  such  action  quieting  or  removing 
a  cloud  from  plaintiff's  Utle.  •  •  •"  It 
will  be  observed  that  the  appellant  was  not 
only  In  possession  of  the  lands  in  question, 
but  was  claiming  title  thereto  at  the  time 
the  complaint  was  filed,  and  it  therefore  fol- 
lows that  the  action  was  properly  brought 
against  him  under  the  section  of  the  Code 
above  cited.  But  did  the  complaint  show  that 
the  respondents  had  an  Interest  In  the  premi- 
ses sufficient  to  support  the  action  ?  We  think 
it  did.  It  appeared  from  the  averments  of 
the  complaint,  which  must  be  deemed  true 
for  the  purposes  of  the  demurrer,  that  the  re- 
Biwndents  had  an  equitable  title  to  or  interest 
In  the  property,  notwithstanding  the  fact  that 
the  legal  title  was  held  by  appellant  And  we 
recently  held,  after  a  careful  consideration  of 
our  statutes  and  the  prior  decisions  of  this 
court  that  one  having  an  equitable  title  to 
real  property  may  maintain  an  action  for  pos- 
session thereof,  under  the  above-mentioned 
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section  of  the  statute.  See  Povah  ▼.  Lee,  29 
Wash.  108.  69  Pac.  639.  In  that  case  tbe 
court,  among  other  things,  said:  "One  hold- 
ing an  equitable  title  and  being  out  of  pos- 
session need  not  first  bring  an  action  to  turn 
his  equitable  into  a  legal  estate,  and  then 
bring  a  second  action  to  obtain  possession. 
His  rights  may  all  be  tried  in  one  action,  and 
we  think  It  is  the  Intent  of  this  statute,  as 
well  as  the  general  policy  of  the  law,  to  re- 
quire hhn  to  so  try  them."  See,  also.  Brown 
V.  Calloway  (Wash.)  73  Pac.  630. 

It  Is  further  contended  that  the  court  erred 
In  refusing  to  dismiss  the  action  on  the 
ground  that  the  release  by  respondents  of 
John  Munro,  who  was  alleged  to  have  been  a 
joint  wrongdoer  with  appellant,  discharged 
the  latter,  and  estopped  tbe  respondents  from 
further  prosecuting  the  action.  It  was  held 
in  Turner  v.  Hitehcocit.  20  Iowa,  310,  cited  by 
appellant,  that,  as  a  general  rule,  the  release 
of  one  Joint  tort  feasor  discharges  all.  But 
It  was  also  held  in  that  case,  which  was  an  ac- 
tion to  recover  damages  for  a  trespass,  that. 
If  several  persons  Jointly  commit  a  tort,  the 
plaintiff  In  general  may  elect  to  sue  all,  or 
some  of  the  parties  Jointly,  or  any  one  of 
them  separately.  We  find  no  fault  with  the 
doctrine  announced  in  that  case,  but  we  do 
not  think  It  supports  appellant's  contention. 
It  seems  to  us  that  the  dismissal  of  the  ac- 
tion as  to  Munro  and  other  parties  originally 
named  as  defendants  was  in  effect  an  election 
not  to  sue  them,  rather  than  a  release  of  a 
right  of  action.  It  has  frequently  been  held 
that  a  civil  action  for  damages  sustained  be- 
cause of  a  conspiracy  may  be  brought  and 
sustained  against  a  single  defendant.  See  6 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  872,  and 
cases  cited.  And  we  see  no  reason  why  this 
rule  should  not  apply  to  cases  like  the  pres- 
ent, in  which  the  gist  of  the  action  is  not  the 
alleged  conspiracy,  but  the  wrong  done  by 
appellant  In  procuring  title  to  the  lands  In 
controversy  in  his  own  name,  in  disregard  of 
his  alleged  agreement  with  the  respondents. 
The  averment  of  a  conspiracy  In  the  complaint 
was  Immaterial,  and  might  have  been  omitted 
altogether  without  affecting  the  respondents' 
cause  of  action.  Hutchins  v.  Hutchins,  7  Hill, 
104.  We  think  the  motion  to  make  the  com- 
plaint more  definite  and  certain  should  have 
been  granted,  but,  by  reason  of  the  proofs 
subsequently  introduced,  that  question  has 
become  practically  unimportant. 

We  now  come  to  the  consideration  of  the 
merits  of  the  case  as  disclosed  by  the  record. 
An  examination  of  the  evidence  has  convinced 
us  that  the  verdict  and  Judgment  as  rendered 
are  neither  In  accordance  with  Justice,  nor 
Justified  by  the  proofs  Intioduced  at  the  trial. 
It  Is  manifest  that  the  Interest  of  the  respond- 
ents in  these  lands  grows  out  of  and  depends 
upon  their  contract  with  the  appellant.  They 
inherited  no  Interest  therein  from  their  father 
by  reason  of  his  settlement  thereon,  for  It  was 
determined  by  the  proper  officers  of  the  gov- 
«rament   that   he    obtained    no   interest   In 


or  right  to  the  preihises  on  account  of  such 
settlement  Indeed,  the  decision  of  the  Land 
Department  of  the  government  induced  the 
making  of  the  original  contract  between  Da- 
vid Dealy  and  the  appellant,  as  well  as  the 
subsequent  agreements  hereinbefore  men- 
tioned. The  respondents  Johnston,  Beldler, 
Castle,  and  their  brother  David  M.  Dealy,  de- 
ceased, in  tbe  year  1883,  entered  into  the 
contract  with  appellant  now  under  considera- 
tion, whereby  the  appellant  undertook  to  fur- 
thw  endeavor  to  procure  for  them  a  title 
to  the  entire  tract  of  land  descrit)ed  in  the 
complaint  herein,  and  whereby  they  promised 
to  pay  the  expenses  occasioned  by  tbe  prose- 
cution of  said  business,  together  'nlth  a  rea- 
sonable compensation  for  his  services,  and  to 
repay  the  moneys  advanced  by  him  in  fur- 
therance of  the  enterprise.  At  the  time  these 
contracts  were  entered  into,  all  parties  be- 
lieved  that  the  land  desired  could  only  be  ob- 
tained through  the  instrumentality  of  an  act 
of  Congress.  With  that  object  in  view,  the 
appellant  went  to  the  city  of  Washington, 
and  there  industriously  labored  for  a  consid- 
erable length  of  time  to  accomplish  his  pur- 
pose. While  there  he  not  only  disbursed  the 
small  sums  of  money  sent  him  ftom  time  to 
time  by  his  principals  according  to  his  agree- 
ment, but  paid  a  large  amount  of  expenses  at- 
tendant upon  his  employment  out  of  his  own 
funds,  a  portion  of  which  was  money  received 
from  the  government  as  a  pension.  Although 
he  claimed  to  have  expended  a  much  larger 
sum,  the  Jury  found  that  he  thus  paid  out  $1,- 
350.  It  is  not  pretended  that  that  sum,  or 
any  part  of  it,  has  ever  been  refunded  by  the 
respondents,  and  it  would  therefore  seem  clear 
that  appellant  should  have  had  the  t)enefit  of 
such  finding  in  some  manner  in  the  final  Judg- 
ment, which  was  denied  him  by  the  court. 
During  the  course  of  the  trial  it  was  stipulated 
by  the  respecUve  parties  that,  if  the  respond- 
ents and  the  appellant  should  each  be  found 
entitled  to  an  interest  in  the  property,  then 
their  recovery  should  be  by  fifths,  or,  in  other 
words,  if  the  respondents  prevailed,  they 
should  recover  three-fifths  or  four-fifths  of 
the  premises,  and  the  appellant  one-fifth  or 
two-fifths,  according  to  their  respective  rights 
as  shown  by  the  evidence.  It  was  conceded 
at  the  trial  by  the  respondents  that  appellant 
was  entitled  to  one-fifth  of  this  land  as  gran- 
tee of  David  M.  Dealy.  But  appellant  con- 
tended tliat  he  was  also  entitled  to  at  least 
an  additional  fifth,  which  was  conveyed  to 
him  by  George  Dealy,  one  of  the  respondents, 
at  the  time  David  M.  Dealy's  deed  was  exe- 
cuted. This  deed,  as  we  have  said,  was  exe- 
cuted on  the  2d  day  of  May,  1895.  At  that 
time  George  Dealy,  the  grantor,  was  between 
10  and  20  years  of  age.  And  at  the  trial  be 
contended  that  his  deed  was  invalid  when 
made,  and  was  still  invalid,  because  he  had 
not  ratified  it  since  he  attained  his  majority. 
The  learned  trial  court  Instructed  the  Jiutt  on 
that  theory,  and  thereby,  we  think,  committed 
error.    Our  statute  provides.  In  effect,  that  a 
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minor  who  wlahea  to  disaflBrm  Us  contract 
must  do  so  within  a  reasonable  time  after  he 
becomes  of  age,  and  restore  to  the  other  party 
what  he  received  from  him  by  reason  thereof. 
1  Balllnger's  Ann.  Codes  &  St.  §  4581.  But  in 
this  Instance  the  respondent  George  Dealy 
did  not  repudiate  or  disaffirm  his  deed,  or 
attempt  to  do  so,  until  at  or  about  the  time 
this  action  was  commenced,  which  was  more 
than  three  years  after  he  attained  his  major- 
ity. That  was  certainly  not  within  a  reason- 
able time,  and  he  must  now  be  deemed  bound 
by  his  deed.  Upon  the  trial  the  appellant  was 
sworn  as  a  -nltness  In  his  own  behalf,  and 
testlfi.  J,  In  substance,  that  he  was  the  owner 
of  an  undivided  two-fifths  of  the  land  in  ques- 
tion by  purchase  from  the  aforesaid  David  M. 
Dealy — dosignated  in  appellant's  brief  as  Da- 
Tld  Dealy,  Jr.— and  the  respondent  George 
Dealy.  He  also  testified,  in  effect  that  he 
was.  and  at  all  times  had  been,  willing  to 
transfer  to  respondents  their  proportionate 
interest,  on  payment  by  them  of  the  amount 
due  for  his  services,  and  the  money  paid  out 
by  blm  in  accordance  with  the  terms  of  his 
agreement.  But  be  further  testified  to  the  ef- 
fect that  he  bad  agreed  with  the  respondents, 
or  some  of  them,  that  he  would  himself  stand 
two-fifths  of  these  expenditures.  Inasmuch  as 
he  owned  two-fifths  of  the  property,  in  case 
they  should  pay  the  remaining  three-fifths 
thereof.  Giving  to  the  respondents  the  great- 
est benefit  they  can  possibly  claim  by  reason 
of  this  testimony,  they  are  still  indebted  to 
api>ellant  for  exjienses  incurred  by  him  in  a 
sum  equal  to  tliree-flfths  of  $1,350  (the 
amount  the  Jury  found  he  had  expended),  viz., 
^10.  And  the  respondents'  Interest  In  the 
land  In  litigation  should  have  been  made 
subject  to  a  lien  in  favor  of  appellant  to  se- 
cure the  payment  of  such  Indebtedness.  It 
has  been  directly  held  that,  where  an  agent 
purchases  property  for  his  principal,  he  has  a 
right  to  hold  it  as  a  security  for  the  money  ad- 
vanced by  him,  with  the  principal's  consent. 
See  Rose  v.  Hayden,  35  Kan.  106. 10  Pae.  554, 
57  Am.  Rep.  145,  and  cases  cited. 

We  do  not  deem  it  necessary  to  send  the 
cause  back  for  a  new  trial,  as  it  appears  clear 
to  onr  minds,  from  the  record  before  us,  that 
a  proper  and  equitable  Judgment  may  be  or- 
dered by  this  court.  Since  this  appeal  was 
argued  and  the  cause  submitted,  the  appel- 
lant has  died,  and  the  administrator  of  his  es- 
tate has  been  substituted  in  his  place  by  order 
of  the  court,  and  the  Judgment  ordered  will  be 
entered  accordingly. 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  the  cause  remanded,  with  Instructions 
to  enter  a  Judgment  and  decree  adjudging  the 
respondents  to  be  the  owners  and  entitled  to 
the  iiosBession  of  an  undivided  three-fifths  of 
the  lands  described  In  the  Judgment  appealed 
from— said  interest,  however,  to  be  subject  to 
a  charge  of  $810  as  a  lien  thereon  In  favor  of 
•ppellant— and  providing  that.  If  the  same,  to- 
other iritli  legal  Interest  thereon  from  the 


date  of  the  decree,  be  not  paid  within  one  year 
from  said  date,  then  said  Interest  may  be  sold 
as  upon  execution  to  satisfy  said  lien.  The 
court  will  by  its  decree  award  the  remaining 
two-fifths  of  said  premises  to  the  appellant, 
subject  to  the  mortgage  to  Ida  J.  Moore. 
Neither  party  will  recover  costs. 

PUIiLERTON,  O.  J.,  and  DUNBAR  and 
MOUNT,  JJ.,  concur. 


WASHINGTON  TIMBER  &  LOAN  CO.  v. 

SMITH  et  al. 
(Supreme  Court  of  Washington.    April  8,  1904.) 

TAXATION  —  JUDGMENTS  —  UBSCRIPTION  OF 

AMOUNT— SUFFICIENCY  —  ESTOPPEL  —  IBREQ- 
tJLARITIES — VAHIANCE — DESCRIPTION  OF  LAND 
— CBBTIPICATE3  OF   DELINQUENCY— EFFECT. 

1.  Under  Balllnger's  Ann.  Codes  &  St.  {  1748, 
providing  tliat  in  all  proceedings  relative  to  the 
levy,  assessment,  or  collection  of  taxes  letters, 
figures,  and  characters  may  hi  used  to  denote 
townships,  etc.,  a  description  reading,  "NE« 
S\V  *  Sec.  4,  Twp.  30  R.  0,"  or  "NB14,"  etc., 
each  description  being  followed  by  the  words 
and  figures  "40  acres,     is  sufficient. 

2.  Similarly,  the  insertion  of  the  fraction  "%" 
in  the  summons,  instead  of  the  figure  "*"  placed 
in  the  position  of  an  algebraic  exponent  in  the 
Other  proceedings^  was  not  a  variance. 

3.  A  judgment  m  a  tax  foreclosure  case  in  the 
following  form : 


Total  Tax 
Int'st  and 
Cosu  due 
January  31, 
1898 

^  a 

:  4 

07 

is  sufficiently  mtelligible  in  amount,  the  statute 
providing  that  the  judgment  shall  be  for  the 
amount  of  the  certificate,  and  that  15  per  cent, 
per  annum  interest  shall  i)e  added  tliereto,  and 
interest  on  $4.07  from  January  31,  1808,  the 
date  of  the  certiflcnte,  to  the  date  of  the  judg- 
ment, October  29,  lOOJ.  at  15  per  cent.,  amount- 
ing to  $2.26. 

4.  Whore  the  county  holds  the  liens  for  delin- 
quent taxes,  the  signing  of  the  books  of  certifi- 
cates of  delinquency  by  the  county  treasurer 
does  not  transfer  any  lien,  as  it  does  where  the 
certificates  are  issued  to  individuals,  and  the 
only  purpose  of  the  signing  is  fulfilled  where 
the  signing  is  done  before  the  book  is  filed  in  the 
office  of  the  clerk  of  the  superior  court,  and  the 
certificates,  though  the  book  is  not  signed  till 
then,  date  from  the  date  as  of  which  they  are 
issued. 

5.  Under  Balllnger's  Ann.  Codes  &  St.  $  1767, 
providin,?  that  a  judgment  for  a  deed  to  real 
estate  sold  for  delinquent  taxes  shall  estop  all 
parties  from  raising  any  objections  thereto,  or 
to  a  tax  title  based  thereon,  which  existed  at  or 
before  the  rendition  of  judgment,  and  could  hav« 
been  presented  as  a  defense  to  the  applicatioq 
for  judgment,  the  entry,  after  judgment,  of  a 
nunc  pro  tunc  order,  reciting  that  the  certificate 
of  delinquency  was  in  fact  filed  on  a  certain 
date  prior  to  the  publication  of  the  summons, 
being  such  a  correction  as  could,  under  Laws 
1899,  p.  290,  {  18,  have  been  made  during  the 
progress  of  the  action,  could  not  be  subsequently 
taken  advantage  of  to  avoid  the  proceedings. 
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6.  Under  Laws  1901,  pp.  385,  386,  (  3,  pro- 
Tiding  that  all  persona  daiming  any  interest  in 
land  subject  to  certificates  of  tax  delinquency 
are  required  to  talte  notice  of  foreclosure  pro- 
ceedings, and  of  all  steps  thereunder,  the  estop- 
pel to  contest  foreclosure  judgments  for  irreg- 
ularities, raised  by  Ballinj^er's  Ann.  Codes  & 
St.  i  1767,  exists  irrespective  of  the  fact  that 
service  was  by  publication  and  the  property 
owner  did  not  appear. 

7.  The  fact  that  there  was  no  record  proof  in 
foreclosure  proceedings  that  the  county  treas- 
urer, on  receiving  taxbooks,  gave  notice  by  pub- 
lication, as  required  by  Laws  1893,  pp.  353,  354, 
I  70,  that  the  books  had  been  turned  over  to 
him,  was  a  mere  irregularity,  and  was  not  fatal 
to  the  validity  of  the  proceedings. 

Appeal  from  Superior  Court,  Snohomish 
County;  .Tohn  0.  Denney,  Judi;e. 

Action  by  the  Washington  Timber  &  Iioan 
Company  against  E.  M.  Smith  and  another. 
From  a  Judgment  of  dismissal,  plaintiff  ap- 
peals.   Afttrmed. 

Sherwood  &  Mansfield  and  Brownell  & 
Coleman,  for  appellant.  Ballinger,  Ronald 
&  Battle  and  McGuinness  &  Miller,  fw  re- 
spondents. 

HADLEY,  J.  It  is  sought  by  this  action 
to  procure  a  decree  canceling  and  declaring 
TOld  a  certain  tax  deed.  The  deed  was  made 
by  the  county  treasurer  of  Snohomish  coun- 
ty by  authority  of  tax  foreclosure  proceed- 
ings. The  proceedings  were  Instituted  by 
Snohomish  county  to  foreclose  against  real 
estate  upon  which  delinquent  tax  certificates 
bad  been  Issued  to  the  county.  The  action 
was  for  tlie  purpose  of  foreclosing  the  lien 
for  delinquent  and  unpaid  taxes  for  the  year 
1895  and  years  prior  thereto,  and  Included  a 
large  amount  of  property  other  than  that  In- 
volved In  the  present  suit.  The  complaint  In 
this  action  alleges  a  number  of  reasons,  which. 
It  Is  claimed,  rendered  the  foreclosure  inef- 
fectual and  the  deed  void.  It  is  alleged  that 
the  sum  paid  at  the  tax  sale  was  $224.15,  and 
that  the  land  Is  worth  ?1,500.  It  is  also 
alleged  that  a  tender  of  the  amount,  with  15 
per  cent  per  annum  Interest  from  date  of 
sale,  was  made,  which  was  refused,  and  that 
the  tender  was  kept  good  by  bringing  the 
money  into  com-t.  A  general  demurrer  to  the 
complaint  was  sustained.  The  plaintiff  elect- 
ed to  stand  upon  Its  complaint,  and  refused 
to  plead  further.  Judgment  was  thereupon 
entered  dismissing  the  action.  The  plaintiff 
has  appealed. 

This  action  not  only  Involves  the  particular 
property  and  taxes  mentioned  in  the  com- 
plaint, but  also  indirectly  involves  the  valid- 
ity of  the  foreclosure  proceedings  by  which 
Snohomish  county  attempted  to  enforce  the 
lien  for  all  delinquent  taxes  for  the  year  1805 
and  previous  years  upon  property  against 
which  certificates  of  delinquency  had  not  been 
Issued  to  individuals.  The  first  point  urged 
la  that  there  was  no  sufficient  description  or 
the  land  in  the  foreclosure  proceedings.  A? 
an  example  of  the  several  descriptions,  the 
following,  as  one,  appears  in  the  cei-tificnte 


of  delinquency  and  fn  the  Judgment:  "NE* 
of  SW*  Sec.  4  Twp.  30  Range  6,"  etc.  In 
the  summons  the  description  of  the  same 
tract  Is  as  follows:  "NE14  SW14  Sec  4  T  30 
R  6,"  etc.  In  all  the  proceedings  the  proper- 
ty Is  described  by  capital  letters  alone  fol- 
lowed simply  by  the  figure  "4"  arranged  some- 
what In  the  position  of  an  algebraic  exponent, 
or  by  the  fraction  "%".  It  is  urged  that  the 
use  of  the  fraction  "%"  in  the  summons  is  a 
fatal  variance  from  the  description  used 
elsewhere  in  the  proceedings,  and,  in  any 
event  that  the  use  of  m»e  letters  Is  not  a 
sufficient  description.  Decisions  from  the 
states  of  Minnesota,  North  Dakota,  and  South 
Dakota  are  cited  in  support  of  appellant's  ar- 
gument. The  following  cases  are  cited: 
Keith  V.  Hayden  (Minn.)  2  N.  W.  495;  Knight 
V.  Alexander  (Minn.)  37  N.  W.  796;  Powers 
▼.  Larabee  (N.  D.)  49  N.  W.  724;  Power  v. 
Bowdle  (N.  D.)  54  N.  W.  404;  Tunier  v. 
Hand  County  (S.  D.)  77  N.  W.  589;  Stokes 
V.  Allen  (S.  D.)  80  N.  W.  1023.  The  above  de- 
cisions In  the  main  seem  to  sustain  appellnnf  s 
argument  In  this  state,  however,  we  have 
the  following  statutory  provision:  "In  all  pro- 
ceedings relative  to  the  levy,  assessment,  or 
collection  of  taxes  and  any  entries  required 
to  be  made  by  any  officer,  or  by  the  clerk  of 
the  court,  letters,  figures  and  characters  may 
be  iised  to  denote  townships,  ranges,  sections, 
parts  of  sections,  lots  or  blocks,  or  parts 
thereof,  the  year  or  the  years  for  which  the 
taxes  were  due,  and  the  amount  of  taxes,  as- 
sessments, penalties,  interest  and  costs." 
Section  1748,  1  Balllnger's  Ann.  Codes  &  St 
Appellant  anticipates  the  force  of  the  above 
statute,  and  Insists  that  it  should  not  weigh 
against  its  argument  for  the  reason  that 
Minnesota  has  a  similar  statute,  and  that  the 
decisions  cited  from  that  state  were  made  In 
the  face  of  the  statute.  The  Minnesota  stat- 
ute appears  to  have  been  passed  in  1878.  See 
section  1627,  vol.  1,  Gen.  St  Minn.  1894.  The 
first  cited  decision  from  that  state— Keith  v. 
Hayden,  supra— Involved  a  title  made  under 
the  general  tax  law  of  1874.  The  opinion  is 
brief,  and  no  reference  is  made  to  any  statute. 
Presumably,  there  was  no  similar  statute 
prior  to  1878.  The  later  case  of  Knight  v. 
Alexander,  supra,  involved  a  title  acquired 
under  a  tax  judgment  entered  in  1880.  The 
statute  of  1878  was  then  in  force,  but  no  ref- 
erence Is  made  to  it  in  the  opinion.  The  opin- 
ion seems  to  have  simply  followed  Keith  v. 
Ilayden.  We,  however,  believe  that  force 
should  be  given  to  our  own  statute  in  the 
premises,  and  if  the  abbreviations — ^whether 
of  letters  or  figures — and  their  relations  to 
each  other  as  used  are  such  as  are  commonly 
understood  In  the  descriptions  of  lands,  they 
should  be  held  sufficient  We  think  they  are 
such  in  this  case.  For  example,  "NE<  SW« 
Sec.  4  Twp.  30  R.  6"  and  "NE^  SW^  Sec 
4  Twp.  30  R.  6"  are  commonly  understood  to 
mean  the  same  thing,  and  are  read  as  follows; 
".N'ortlionst  quarter  of  southwest  quarter  Qt 
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section  4,  township  30,  range  6."  Moreover, 
we  think  the  weight  of  authority  is  against 
the  strict  role  announced  by  the  states  whose 
decisions  are  cited  above.  Taylor  v.  Wright, 
121  111.  455,  13  N.  B.  529;  Jordan,  etc.,  Asa'n 
T.  Wagoner,  33  Ind.  50;  Havard  v.  Day,  62 
Miss.  748;  State  v.  Mayor,  36  N.  J.  Law,  288; 
Jenkins  v.  McTlgue  (C.  C.)  22  Fed.  148;  Goe 
T.  Hetberington,  51  Iowa,  345,  1  N.  W.  677; 
Minter  v.  Durham  (Or.)  U  Pac.  231.  The 
above  cases  hold  tliat  the  use  of  the  common- 
ly understood  abbreviations  similar  to  those 
used  in  the  case  at  bar  is  sufficient,  and  that 
a  description  is  certain  wliich  can  be  made 
certain.  After  each  abbreviated  description 
in  the  case  at  bar  appeared  the  following,  "40 
acres,"  which,  taken  In  connection  with  the 
well-understood  meaning  of  the  abbreviations 
when  applied  to  land  descriptions,  we  think 
rendered  tbese  descriptions  sufficiently  certain. 
The  use  of  the  fractional  abbreviation  '%," 
In  the  summons.  Instead  of  the  figure  "4"  In 
Its  algebraic  exponent  position,  was  not  a 
variance,  since,  as  a  matter  of  common  knowl- 
edge, both  are  used  to  designate  the  same 
thing  in  the  descriptions  of  lands. 

It  is  next  urged  tliat  the  Judgment  In  the 
foreclosure  case  is  unintelligible  as  to  amount. 
The  Judgment,  as  far  as  it  refers  to  the  lands 
Involved  in  this  suit.  Is  as  follows: 


and  costs  against  the  first-described  tract  at 
the  date  named  was  |4.07.  Referring  now  to 
the  next  column,  designated  as  "Amount  of 
Judgment,"  we  find  the  same  figures  first  re- 
produced in  that  column,  but  without  any  dec- 
imal line  or  point  separating  them.  It  is  evi- 
dent, however,  from  the  previous  column, 
and  from  the  record  back  of  the  Judgment, 
that  the  sum  named  In  the  previous  column 
was  the  amount  due  as  stated  In  the  certifi- 
cate of  delinquency,  reckoned  to  January 
31,  1898,  and  that  the  certificate  was  In- 
tended to  be  as  of  that  date.  When  the  same 
figures  reappear  in  the  next  column  as  a 
part  of  the  amount  of  the  Judgment,  they 
must,  therefore,  refer  to  the  same  thing  as 
in  the  previous  column,  since  the  law  first 
provides  that  the  Judgment  shall  be  for  the 
amount  of  the  certificate,  and  next  that  15 
per  cent  per  annum  Interest  shall  be  added 
thereto.  Bearing  the  latter  fact  in  mind, 
and  computing  interest  upon  $4.07  at  the 
rate  named  from  January  31,  1898,  to  the 
date  of  the  Judgment,  October  29,  1901,  we 
have  $2.26,  which  figures  correspond  to 
those  next  appearing  in  the  column.  It  Is 
thus  apparent  that  the  first  figures  mean 
$4.07,  the  original  amount  In  the  certificate; 
that  the  others  mean  $2.26,  the  interest 
thereon;  and  that  the  two  together  make  the 
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Appellant  asks  the  following  questions: 
"What  was  the  Judgment  rendered  by  the 
court  against  each  tract  of  land?"  "Take 
the  amount  entered  against  the  first  descrip- 
tion. Was  it  407  or  4366?"  "Are  cents  or 
dollars,  or  both,  referred  to?"  "Is  the 
amount  the  first  amount  appearing  or  the  last 
amount  appearing?" 

Having  regard  to  appellant's  inquiries,  we 
refer  first  to  the  perpendicular  column  at  the 
top  of  which  is  the  following:  "Total  Tax 
Int'st  and  Costs  due  January  31,  1898."  It 
win  be  observed  that  a  line  is  drawn  through 
the  center  of  the  column  so  designated,  and 
from  the  context  it  was  evidently  Intended 
that  this  line  should  fill  the  place  of  a  deci- 
mal designation  between  dollars  and  cents, 
as  is  usual  in  such  columns.  It  is  therefore 
apparent  that  the  amount  of  tax,  interest. 


amount  of  the  judgment  against  the  tract  of 
laud  described  along  the  horizontal  column 
at  the  left.  Thus  the  Judgment  is,  we  think. 
Intelligible  as  to  amount.  The  figures  further 
to  the  right,  along  the  horizontal  column,  are 
not  designated  as  bearing  any  relation  to  the 
Judgment,  and  we  are  therefore  not  necessa- 
rily concerned  with  them,  since  we  can  readi- 
ly determine  the  amoimt  of  the  Judgment 
without  reference  to  them.  It  Is  explained 
by  counsel,  however,  that  the  figures  at  the 
right  of  the  Judgment  column  refer  to  the 
several  amounts  of  delinquent  and  unpaid 
taxes  upon  said  lands  for  the  years  subse- 
quent to  1895,  and  to  the  Interest  thereon, 
and  that  they  were  placed  there  for  the  con- 
venience of  the  treasurer  in  estimating  th« 
amount  a  purchaser  would  be  i-equired  to  pay. 
Appellant  cites  Lawrence  r.  Vast,  20  111.  338^ 


Digitized  by 


Google 


270 


76  PACIFIC  REPORTER. 


(Wash. 


71  Am.  Dec.  274,  as  authority  that  In  a  Judg- 
ment for  taxes  the  use  of  mere  numerals 
•without  marks  Indicating  for  what  they  stand 
Is  Insufficient.  It  was  there  held  that  the 
failure  to  use  words  or  characters  Indicating 
dollars,  cents,  or  mills  was  fatal.  Breese, 
J.,  however,  disagreed  with  the  majority,  and 
said:  "It  is  certain  to  every  ordinary  intent 
that  the  figures  In  the  proper  columns  indi- 
cated cents,  or  dollars  and  cents.  The  most 
common  man  would  so  understand  them,  and 
could  not  be  misled  by  them."  Appellant  al- 
so cites  People  v.  San  Francisco  Savings  Un- 
ion, 31  Cal.  1!!2.  This  case  seems  to  have  fol- 
lowed the  Illinois  case  cited  above.  And 
the  same  was  also  true  in  Tldd  v.  Rlnes,  26 
Minn.  201,  2  N.  W.  407.  The  later  Minnesota 
case  of  GutzwlUer  v.  Crowe,  32  Minn.  70, 
19  N.  W.  344,  however,  held  that  mere  nu- 
merals are  sufficient  to  designate  the  amount 
of  a  Judgment  when  a  line  is  drawn  between 
the  figures  so  as  to  indicate  that  It  Is  a  deci- 
mal line.  In  that  case  the  amount  of  the 
Judgment  was  stated  precisely  as  In  the  "to- 
tal tax  Interest  and  costs"  column  In  the  case 
at  bar.  In  the  ease  of  State  v.  Eureka,  etc., 
Co.,  8  Nev.  15,  the  Illinois  and  California  de- 
cisions upon  tMs  subject  are  reviewed,  and 
that  court  adopted  the  views  expressed  by 
Breese,  J.,  in  his  dissenting  opinion  in  Law- 
rence V.  Fast,  supra.  See,  also,  Jenkins  v. 
McTigue,  supra,  where  the  Illinois  and  Cali- 
fornia cases  are  again  discussed,  but  the 
court  declined  to  follow  them.  We  are  dis- 
posed to  the  view  that  no  hard  and  fast  rule 
should  be  adopted  by  which  the  absence  of 
characters  or  words  indicating  the  denomina- 
tions of  numerals  shall  be  held  to  be  fatal. 
Each  case  should  rather  be  governed  by  its 
own  facts  and  surroundings,  and  if,  in  con- 
nection therewith,  the  text  shows  for  what 
the  numerals  were  Intended,  as  tested  by  or- 
dinary usage  in  such  relations,  then  they 
should  be  so  read. 

The  next  point  urged  against  the  foreclo- 
sure proceedings  is  that  the  suit  was  com- 
menced too  soon.  It  is  contended  that  the 
statute,  as  found  In  section  3,  p.  385,  Sess. 
Laws  1901,  prohibited  the  bringing  of  the 
suit  when  it  was  brought,  and  that  the  court 
did  not,  therefore,  have  Jurisdiction.  That 
act,  by  an  emergency  clause,  went  into  ef- 
fect March  20,  1901.  It  was  therefore  in 
force  when  the  first  publication  of  the  sum- 
mons in  the  foreclosure  case  was  made.  Alay 
24,  1901.  It  will  be  observed,  by  reference 
to  tlie  act,  that  it  provides  that  after  the  ex- 
piration of  five  years  from  the  date  of  delin- 
quency, when  no  certificates  have  been  Is- 
sued as  to  the  property,  certificates  of  de- 
linquency may  issue  on  such  remaining  prop- 
erty to  the  county,  and  that  the  same  shall 
be  thereafter  foreclosed.  The  tax  for  the 
year  1895  became  delinquent  May  31,  1890, 
and  it  is  manifest  that  the  foreclosure  was 
commenced  prior  to  the  expiration  of  five 
years  from  the  date  of  delinquency,  and 
whicli,  If  the  statute  of  1901  governed  this 


certificate,  was  liefore  the  certificate  itself 
could  issue.  A  necessary  question  to  l)e  con- 
sidered is,  when  was  the  certift'^ite  of  delin- 
quency issued.  Appellant  contends  that  It 
was  issued  May  9,  1901,  which  was  after  the 
1901  law  took  effect,  and  before  the  expira- 
tion of  five  years  from  date  of  delinquency. 
Respondents  claim  that  the  certificate  was 
Issued  January  31,  1898.  If  Issued  on  the 
latter  date,  it  was  authorized  by  the  Laws  of 
1897,  pp.  182,  183,  c.  71,  {  98,  which  placed 
no  limitation  upon  the  time  as  to  when  the 
certificate  might  issue  to  the  county.  If  is- 
sued then,  it  was  a  certificate  which  could 
have  been  foreclosed  in  May,  1901.  The  five- 
year  postponement  applied  only  to  certificates 
thereafter  issued  upon  property  against 
which  no  issue  bad  already  been  made.  The 
complaint  in  this  suit  alleges  that  prior  to 
January,  1900,  the  then  county  treasurer 
made  out  books  of  certificates  running  to  the 
county,  Including  the  land  involved  In  this 
action,  but  did  not  sign  them;  that  when  the 
present  treasurer  first  took  office  in  Janu- 
ary, 1900,  he  found  said  books  of  certificates 
unsigned  as  aforesaid,  and  thereafter  made 
copies  of  such  certificates,  likewise  in  book 
form,  but  omitting  descriptions  of  such  land 
as  had  been  redeemed;  that  on  May  9,  1901, 
the  said  certificate  of  delinquency  books,  so 
copied  and  signed,  were  taken  by  the  county 
treasurer  to  the  office  of  the  clerk  of  the  su- 
perior court,  to  which  officer  the  treasurer 
stated  that  he  filed  the  books.  It  thus  ap- 
pears from  the  complaint  that  the  former 
treasurer  did  make  out  certificate  of  delin- 
quency books  to  the  county,  and  the  same 
were  kept  in  his  office.  A  copy  of  the  cer- 
tificate so  made  out  as  to  the  property  in- 
volved in  this  suit  is  filed  with  the  complaint 
as  an  exhibit.  It  shows  that  the  interest  on 
the  tax  was  figured  to  January  31,  1808;  thus 
making  it  clear  that  the  former  treasurer  in- 
tended the  books  as  certificates  of  delinquen- 
cy issued  as  of  that  date.  His  successor 
adopted  the  same  certificates,  and  neither 
made  any  new  computation  as  to  interest, 
nor  otherwise  changed  them.  It  is  true  the 
former  treasurer  had  not  formally  signed  the 
iMoks  of  certificates,  but  they  showed  plain- 
ly what  they  were,  and  for  what  they  were 
Intended.  Being  in  his  custody  and  posses- 
sion as  the  agent  of  the  county,  the  county 
treated  them  as  certificates  of  delinquency 
held  by  it.  The  so-called  certificates,  when 
issued  to  individuals,  must  be  signed  hi  order 
to  eftect  a  transfer  of  the  tax  lien  to  the 
holder;  bxit  in  the  case  of  the  county  the  lien 
had  at  all  times  been  held  by  it,  and  the  mere 
signing  of  the  books  by  its  officer  would  in 
no  sense  have  transferred  or  changed  the 
holding  of  the  lien.  The  act  done  by  tlie 
county  through  its  agent  was  the  essential 
thing,  and  that  act  was  the  preparation  of  a 
record  which  was  kept  In  bis  office,  and 
which  showed  a  statement  of  delinquent  and 
unpaid  taxes  for  which  no  certificates  had  Is- 
sued to  individuals,  with  a  further  state- 
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ment  of  tbe  amount  due  at  the  time  against 
each  tract  of  land.  It  would  seem  that  any 
vital  or  forceful  purpose  served  by  the  sig- 
nature of  the  ofScer  In  such  a  case  Is  accom- 
plished If  he  signs  It  before  filing  In  the  of- 
fice of  the  clerk  of  the  superior  court  The 
record  has  then  passed  from  the  possession 
of  the  tax  collecting  department  to  serve  ju- 
dicial purposes.  This  was  so  signed  before  it 
■was  filed  in  the  clerk's  office.  The  record 
upon  Its  face  showed  its  purpose,  and  the  sig- 
nature of  the  officer  In  effect  amounted  to  a 
mere  statement  that  such  was  theretofore  a 
record  In  the  treasurer's  office.  We  believe, 
therefore,  that  for  all  essential  purposes  the 
statement  made  by  the  county  in  this  in- 
stance, and  which  the  statute  denominates  a 
"certificate  of  delinquency,"  was  in  fact  Is- 
sued January  31,  1898.  It  follows  that  the 
foreclosure  suit  was  not  commenced  too  soon, 
and  that  the  court  did  have  jurisdiction  of 
the  cause. 

The  next  objection  to  the  sufficiency  of 
the  foreclosure  is  that  the  certificates  of  de- 
linquency were  not  properly  filed  In  the  of- 
fice of  the  clerk  of  the  superior  court  before 
publication  of  summons.  Tbe  complaint, 
however,  shows  that  a  nunc  pro  tunc  order 
was  made  by  the  court  in  the  foreclosure 
cause,  by  which  it  was  declared  that  the 
certificates  were  in  fact  filed  In  the  clerk's 
office  on  May  9,  1901,  and  it  was  directed 
that  they  he  so  marked,  which  was  done, 
and  the  file  mark  was  changed  from  June 
10,  1901,  to  the  above-named  date.  That 
date  was  13  days  before  the  first  publica- 
tion of  the  summons.  It  having  been  al- 
ready determined  that  the  court  had  juris- 
diction of  the  cause  by  reason  of  the  time 
the  certificates  were  issued,  and  it  appear- 
ing by  the  record  that  the  certificates  were 
filed  in  time,  it  follows  that  the  point  now 
raised  relates  to  a  mere  irregularity,  which 
should  have  been  raised  in  the  foreclosure 
case.  While  the  nunc  pro  tunc  order  was 
made  after  judgment,  yet  assuming,  as  we 
must,  that  the  record  speaks  the  truth,  the 
correction  was  such  a  one  as  could  have 
been  made  during  the  progress  of  the  ac- 
tion, under  section  18,  p.  299,  Laws  1899. 
Appellant  is  therefore  estopped  to  raise  the 
objection  now.  See  section  1767,  1  Ballin- 
ger's  Ann.  Codes  &  St.;  also  Swanson  v. 
Hoyle.  32  Wash.  1C9,  72  Pac.  1011.  The 
summons  and  its  publication,  we  think,  com- 
plied with  the  law.  The  property  owner 
waH  therefore  within  tbe  jurisdiction  of  the 
court,  and  was  required  to  take  notice  of 
the  action.  Tbe  summons  was  by  publica- 
tion, it  is  true,  but,  under  section  3,  pp.  383, 
38C,  Laws  1901,  "all  persons  owning  or  claim- 
ing to  own.  or  having  or  claiming  to  have, 
an  Interest  therein  are  hereby  required  to 
take  notice  of  said  proceedings,  and  of  any 
aiid  all  steps  thereunder."  Appellant  insists 
that,  notwithstanding  the  statutes  above 
cited  and  quoted.  It  Is  not  estopped  to  raise 
objections  now,  and  argues  that  Illinois  has 


similar  statutes,  but  that  it  has  been  held 
in  that  state  that  where  the  taxpayer  does 
not  appear  and  make  objection  prior  to  the 
rendition  of  the  judgment,  there  Is  no  es- 
toppel. It  appears  to  have  l)een  so  held  in 
Belleville  Nail  Co.  v.  People  ex  rel.,  98  III. 
399.  We,  however,  find  no  Illinois  statute 
with  a  specific  declaration  that  parties  shall 
be  estopped,  as  is  the  case  in  our  statute 
cited  above.  With  such  a  provision  in  our 
law,  and  with  the  positive  declaration,  quot- 
ed above,  that  all  interested  persons  shall 
take  notice  of  the  steps  taken  in  the  cause, 
we  see  no  reason  why  the  statute  shall  not 
be  given  the  force  which  was  evidently  In- 
tended, notwithstanding  the  fact  that  the 
summons  Is  by  publication  only.  The  diffi- 
culties attending  the  collection  of  public 
revenue  are  many  at  best,  and  the  relation 
of  the  citizen  to  the  subject  is  somewhat  dif- 
fei-ent  from  his  relation  to  the  ordinary  con- 
tractual obligations.  He  must  take  notice 
that  by  law  his  property  is  assessed  each 
year;  that  the  tax  Is  due  and  delinquent  at 
a  fixed  time,  is  a  lien  upon  his  land,  and,  if 
not  paid,  that  the  lien  shall  be  enforced  by 
foreclosure  proceedings  and  In  the  manner 
provided  by  statute.  The  action  Is  not  In 
I)ersonam,  but  in  rem,  and  we  see  no  reason 
for  making  the  distinction  recognized  by  the 
above  Illinois  case,  apparently  based  upon 
the  ground  that  the  service  was  by  publica- 
tion only. 

The  last  objection  urged  to  the  validity  of 
the  tax  deed  under  the  foreclosure  is  that 
by  the  terms  of  section  70,  pp.  3o3j  354,  Laws 
1893,  under  which  the  taxes  of  1895  were  as- 
sessed, the  treasurer  was  required,  upon  re- 
ceiving the  taxbooks,  to  give  notice  by  pub- 
lication In  a  newspaper  that  the  books  bad 
been  so  turned  over  to  him.  It  is  urged  that 
there  is  no  record  of  proof  tliat  such  notice 
was  given.  The  complaint,  however,  does 
not  allege  that  such  notice  was  not  In  fact 
given,  but  simply  that  no  record  proof  of 
such  notice  exists.  Under  the  allegations 
the  absence  of  the  proof  amounts  to  a  mere 
irregularity.  It  is,  however,  insisted  that 
under  the  authority  of  Vestal  v.  Morris,  11 
Wash.  451,  39  Pac.  960,  tills  Is  a  fatal  omis- 
sion. It  will  be  obsers-ed  that  the  procedure 
there  under  consideration  related  to  a  sum- 
mary sale  for  taxes,  in  which  the  taxpaj-er 
had  no  day  in  court,  and  In  such  cases  it  Is 
the  general  rule  that  a  strict  observance  of 
statutory  provisions  must  appejir  of  record. 
But  under  our  foreclosure  system,  with  the 
parties  before  the  court,  such  irregularities 
as  the  omission  to  make  the  proof  of  notice 
urged  here  may  be  supplied  and  the  correc- 
tion made  by  the  court.  Smith  v.  Xewell 
(Wash.)  73  Pac.  360;  Jefferson  County  t. 
Trumbull  (decided  by  this  court  March  11, 
1904)  75  Pac.  876.  The  distinction  to  be  ob- 
served between  procedure  for  summary  sales 
and  that  In  foreclosure  was  discussed  In 
Oove  V.  Tacoma  (also  decided  by  this  court 
March  23, 1904)  76  I'ac.  7& 
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Otber  points  raised  by  counsel  have  not 
been  speclflcally  mentioned,  but  we  believe 
they  are  so  involved  In  what  has  been  said 
as  to  make  direct  reference  to  them  unnec- 
essary. The  discussion  has  necessarily  been 
extended,  but  counsel's  labors  have  been 
fruitful  of  suggestions  involving  much  de- 
tail. We  believe  the  foreclosure  procedure 
was  sufficiently  within  the  law  authorizing 
counties  to  foreclose  their  unassigned  tax 
liens,  and  that  appellant  Is  now  estopped  to 
attack  them  or  the  deed  made  thereunder. 

The  Judgment  Is  affirmed. 

FULIERTON,  C.  J.,  and  MOUNT,  DUX- 
BAR,  and  ANDERS,  JJ.,  concur. 


STATE  ex  rel.   SMITH  t,  BLUMBERG, 

Auditor. 

(Supreme  Court  of  Washington.    April  9,  1004.) 

APPEALS— BONDS— EXEMPTION     FBOU     OIVINO — 
COUNTT  OFFICEB8. 

1.  Ballinger's  Ann.  Codes  &  St.  f  6505,  pro- 
viding that  no  bond  or  deposit  nhall  be  required 
Tchen  the  appeal  is  taken  by  the  state  or  by  a 
county,  city,  etc.,  has  no  application  to  an  ap- 
Iieal  by  a  county  auditor  from  a  judgment 
awarding  a  peremptory  writ  of  mandamus  or- 
dering him  to  isRue  to  relator  a  warrant  for  the 
amount  of  a  judgment  based  on  a  contract  for 
physician's  services  rendered  to  indigent  persons, 
recovered  by  relator  against  the  county,  which 
judgment  was  regular  on  its  face,  and  in  the 
validity  of  which  the  coanty  had  acquiesced  by 
not  contesting  the  same  in  a  direct  manner. 

Appeal  from  Superior  Court;  Bkaglt  Coun- 
ty;  George  A.  Joiner,  Judge. 

Mandamus  proceedings  by  the  state,  on 
the  relation  of  George  B.  Smith,  against 
Fred  Blumberg,  as  auditor  of  Skagit  coun- 
ty. From  a  Judgment  awarding  a  perempt- 
ory writ,  defendant  appeals.    Dismissed. 

J.  C.  Waugh,  for  appellant  Million  & 
Houser,  for  respondent 

HADliEY,  J.  In  this  cause  the  superior 
court  of  Skagit  county  Issued  an  alternative 
writ  of  mandamus,  which,  after  a  heariug, 
was  made  peremptory,  against  Fred  Blum- 
berg, the  auditor  of  said  county,  as  resjjoud- 
ent  in  the  proceeding.  The  relator,  George 
B.  Smith,  had  theretofore,  on  the  3d  day  of 
July,  1903,  obtained  a  Judgment  against  said 
county  for  the  sum  of  $38  and  costs.  The 
Judgment  was  obtained  before  a  Justice  of 
the  peace  In  said  county.  No  appeal  was 
taken,  and  It  was  regular  upon  its  face. 
Thereafter  the  holder  of  the  Judgment  en- 
tered satisfaction  thereof  on  the  justice  dock- 
et, presented  to  said  auditor  a  certified  tran- 
script of  the  docket  of  Judgment  including 
the  satisfaction,  and  demanded  a  warrant 
for  the  amount,  in  accordance  with  the  pro- 
visions of  section  5(>7G,  2  Ballinger's  Ann. 
Codes  &  St  The  denuiud  was  refused,  and 
this  proceeding  in  mandamus  was  then 
brought  to  obtain  a  writ  compelling  the  au- 


ditor to  issue  a  warrant.  From  the  Judg- 
ment authorizing  a  peremptory  writ  the  au- 
ditor has  appealed  to  this  court. 

The  relator  in  the  action  (the  respondent 
In  this  appeal)  moves  to  dismiss  the  appeal. 
Among  other  grounds,  it  Is  urged  that  the 
motion  should  be  granted  l)ecause  the  appel- 
lant has  never  given  any  appeal  bond.  The 
appellant  contends  that  he  Is  exempt  from 
giving  an  appeal  bond,  under  the  rule  fol- 
lowed in  Townsend  Gas,  etc.,  Co.  v.  Hill, 
24  Wash.  460,  04  Pac.  778.  That  action  was 
brought  against  the  appellants  as  officers 
of  the  city,  and  not  against  the  city  proper. 
The  record  was  such  as  made  it  apparent 
that  the  controversy  was  being  waged  in 
behalf  of  the  city  as  the  real  party  in  in- 
terest. Intervening  legislation  with  regard 
to  the  maintenance  of  certain  funds  re- 
quired to  be  kept  by  municipal  corporations 
created  such  uncertainty  as  to  what  fund  the 
warrants  should  be  drawn  against  as  gave 
rise  to  a  substantial  controversy  properly 
calling  for  Judicial  Investigation.  The  obli- 
gation itself  was  not  disputed,  but  there  was 
a  vexed  question  for  actual  litigation,  viz., 
from  what  fund  sliould  the  city  pay  the 
debt?  Under  such  circumstances  it  was 
held  that  the  appellants  were  appealing  in 
behalf  of  the  city  as  the  real  party  In  in- 
terest and  tliat  the  exemption  from  giving 
appeal  bonds  accorded  to  municipal  coi-pora- 
tions  should  apply  in  that  case.  In  the  case 
at  bar,  however,  the  county  is  not  litigating 
any  question.  The  debt  was  established  by 
the  Judgment.  The  latter  was  imcontested 
by  appeal,  and  the  obligation  is  ascertained 
and  fixed.  The  Judgment  show^s  upon  its 
face  that  It  was  based  upon  a  simple  con- 
tract for  physician's  services  rendered  to  in- 
digent persons  as  county  charges.  There  can 
be  no  question  as  to  the  fund  from  which 
the  debt  should  be  paid,  and  no  such  ques- 
tion is  raised  in  appellant's  pleadings.  As 
an  excuse  for  refusing  to  discharge  his  duty 
and  Issue  the  warrant  appellant  merely  in  a 
a  collateral  manner  attempts  to  attack  the 
Judgment,  which  Is  regular  upon  its  face, 
and  in  the  validity  of  which  the  county  it- 
self has  acquiesced  by  not  contesting  In  a 
direct  manner.  The  obligation,  being  Ju- 
dicially and  finally  established,  must  at 
least  eventually,  be  met  by  the  county  re- 
gardless of  this  litigation  in  which  appel- 
lant, by  his  own  course,  has  become  in- 
volved. Appellant's  duty  to  issue  the  war- 
rant was  therefore  plain,  and  one  which  the 
county,  by  its  course  in  the  premises,  must, 
from  a  legal  standpoint,  at  least  have  ex- 
pected him  to  discharge.  The  county  has 
therefore  no  Interest  in  appellant's  attempt- 
ed Justification  or  in  the  api)eal,  but  the  aj)- 
peal  Is  in  his  own  behalf.  In  such  case  we 
think  there  is  no  exemption  from  giving  nn 
appeal  bond.  The  statute  (section  C50o.  2 
Ballinger's  Ann.  Codes  &  St)  provides:  "But 
no  bond  or  deposit  shall  be  required  when 
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the  appeal  is  taken  by  the  state,  or  by  a 
county,  city,  town,  or  school  district  there- 
of, or  by  a  defendant  In  a  criminal  action." 
It  will  be  observed  that  a  strict  reading  of 
the  statute  declares  the  exemption  only  when 
the  appeal  Is  taken  by  the  municipality  it- 
self. In  Townsend  Gas,  etc.,  Co.  v.  Hill, 
supra,  the  construction  of  the  statute  cer- 
tainly extended  the  rule  as  far  as  any  Infer- 
ence to  be  drawn  from  the  statute  will  war- 
rant, and  we  do  not  think  It  should  be  con- 
iitraed  to  Include  such  a  case  as  this,  where 
only  a  clear,  ordinary  duty  of  the  officer  is 
Involved,  and  where  the  municipality  can 
have  no  contestable  interest  The  test  is 
not  simply  that  the  officer  Is  designated  as 
such  in  the  suit,  but  rather  whether  the  ac- 
tion involves  merely  bis  own  conduct  and 
duty,  or  Incindes  something  of  actual  inter- 
est to  the  municipality. 

The  motion  to  dismiss  the  appeal  Is  grant- 
ed. 

FULLERTON,  C.  J.,  and  ANDERS  and 
MOUNT,  JJ.,  concur. 


WILLET  V.  WARREN. 

(Snpreme  Court  of  Washington.     April  11, 

1904.) 

QUABDIAH       AND       WABD  —  APPOINTMENT       OV 

QUABDIAN— ITEMS  FOR  CONSlnEBATION— 

CLAIM    OF   BELATIVES. 

1.  Belatives  of  a  minor  have  no  legal  right  to 
hia  custody.  The  main  consideration  is  the 
welfare  of  the  child,  and  his  own  choice,  though 
he  is  not  of  a  choosing  age  in  law,  is  a  circum- 
stance for  consideration. 

2.  In  proceedings  for  the  appointment  of  a 
guardian  for  a  child,  two  persons  applying  for 
the  office,  both  being  worthy,  but  the  child  hav- 
ing lived  with  one,  having  become  attnched  to 
him  and  his  wife,  and  having  had  at  bis  home 
the  privileges  of  school,  church,  and  society, 
the  guardianship  would  be  awarded  to  him,  al- 
though the  other,  who  was  a  nonresident  of  the 
state,  was  the  child's  aunt. 

Appeal  from  Superior  Court,  Spokane 
County;    Henry  L.  Kennan,  Judge. 

Applications  by  L.  Willet  and  by  Mrs. 
Felix  Warren  to  be  appointed  guardian  of 
Mildred  Strong,  a  minor.  From  an  order 
appointing  Mrs.  Warren  guardian,  Willet 
appeals.    Reversed. 

John  M.  Gleeson,  for  appellant.  Del  Gary 
Smitb  and  A.  J.  Langhon,  for  respondent 

DUNBAR,  J.  This  Is  an  appeal  from  an 
order  refusing  to  appoint  this  appellant,  L. 
Willet,  guardian  of  Mildred  Strong,  a  minor, 
and  appointing  resiwndent,  Mrs.  Felix  War- 
ren, as  such.  Mra  Betty  Strong,  the  mother 
of  the  minor,  was  left  a  widow  several  years 
ago,  with  an  infant  child,  Mildred,  depending 
upon  her  for  support.  Something  over  three 
years  before  the  commencement  of  this  ac- 
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tlon  Mrs.  Strong  placed  Mildred  In  the  care 
and  custody  of  the  appellant  and  his  wife 
In  the  city  of  Spokane,  where,  with  the  ex- 
ception of  absences  a  time  or  two  on  brief 
visits,  she  has  continuously  remained,  and  Is 
now,  in  their  care  and  custody.  It  was  the 
agreement,  when  Mildred  was  placed  In  the 
home  of  the  Willets,  that  her  mother  should 
pay  her  board  and  necessary  expenses  for 
taking  care  of  her,  which  she  did  for  some 
time.  But  this  consideration  ceased  after  a 
time,  and  the  child  was  allowed  to  stay  with 
the  Willets,  where  she  was  provided  with 
the  necessaries  of  life,  and  sent  regularly  to 
school  and  church.  In  October,  1902,  Mrs. 
Strong  became  seriously  111,  and  went  to  the 
home  of  her  sister,  the  respondent  in  the 
state  of  Idaho,  where  she  died  in  a  few 
days.  After  the  death  of  Mrs.  Strong  the 
respondent  came  to  the  city  of  Spokane,  and 
filed  a  petition,  asking  that  she  be  appointed 
guardian  of  the  said  Mildred.  The  appellant 
filed  objections,  and  also  a  petition  aslclng 
that  he  be  appointed  guardian  of  the  minor, 
Mildred  Strong.  After  bearing  the  respec- 
tive applications,  which  were  heard  togeth- 
er, the  court  appointed  the  respondent,  who 
Is  the  aunt  of  the  minor  child,  her  guardian, 
and  from  this  judgment  of  appointment  this 
appeal  is  taken. 

The  testimony  In  this  case  is  brief,  and 
we  have  carefully  examined  it,  and  while 
ordinarily  in  a  case  of  this  kind  the  Judg- 
ment of  the  lower  court  would  have  great 
weight  with  an  appellate  court  In  this  case 
the  testimony  is  all  here,  and  practically  un- 
contradicted. The  minor  Is  absolutely  with- 
out estate,  so  that  there  is  no  question  of 
financial  motive  attributed  to  either  of  the 
applicants;  and  the  court  found  that  both 
applicants  were  of  good  moral  character, 
and  that  each  was  capable  of  supporting  the 
minor  in  accordance  with  her  station  in  life. 
The  court  presumably  awarded  the  guard- 
ianship to  the  respondent  on  the  sole  ground 
that  she  was  related  by  consanguinity  to  the 
minor,  and,  everything  else  being  equal,  we 
think  this  would  be  a  jnst  determination. 
But  in  this  ease,  during  the  life  of  the  moth- 
er, the  relatives  had  not  in  any  way  assisted 
in  maintaining  this  minor,  but  such  assist- 
ance had  been  rendered  exclusively  by  the 
appellant  and  his  wife.  She  had  lived  with 
them  for  over  three  years.  The  undisputed 
testimony  Is  that  a  great  attachment  had 
grown  up  between  the  Willets  and  Mildred. 
They  had  advanced  her  Interests  at  the  sacri- 
fice of  their  own  private  meana  They  had 
sent  her  continuously  to  the  public  schools 
in  the  city  of  Spokane,  had  prepared  her  for 
Sunday  school,  and  sent  her  regularly  to  the 
Methodist  Sunday  School  in  that  city.  Her 
teachers  testified  that  she  seemed  to  be  well 
taken  care  of.  She  herself  testified  that  she 
was  satisfied  with  the  Willets;  that  she  was 
attached  to  them,  and  did  not  want  to  leave 
them  and  go  and  live  with  her  aunt    And, 
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while  it  is  true  that  she  is  not  of  a  choosing 
age,  so  far  as  the  law  is  concerned,  her 
choice,  even  at  a  younger  age,  is  a  circum- 
stance to  talie  into  consideration  in  her  dis- 
position. Tlie  relatives  have  no  legal  right 
to  her  custody,  and  the  main  consideration 
is  the  welfare  of  the  child.  While,  as  we 
have  before  said,  the  ties  of  natural  afTection 
are  not  to  be  disregarded,  yet  It  does  not  al- 
ways follow  that  these  ties  exist  because  of 
l^inship  or  cousauguinlty.  The  respondent  and 
her  husband  are  not  residents  of  this  state. 
They  lire  in  Idaho,  and,  while  their  good 
character  seems  to  be  established  by  the  tes- 
timony, and  undisputed,  their  circumstances, 
it  does  not  seem  to  us,  present  as  favorable 
conditions  for  the  rearing  of  the  child  as  do 
the  drcuniKtances  of  the  Wiliets.  The  War- 
rens, in  the  summer  time,  live  on  a  moun- 
tain some  40  miles  from  Lewlston,  in  Idaho, 
where  Mr.  Warren  keeps  a  stage  station  and 
hotel  or  wayside  house.  It  does  not  appear 
where  they  live  in  the  winter  time,  but  It  Is 
conceded  that  they  are  residents  of  the  state 
of  Idaho.  The  Wiliets  are  residents  of  the 
city  of  Spokane,  in  good  circumstances,  con- 
venient to  schools,  churches,  Sunday  schools, 
and  society.  The  court  found  that  the  ap- 
pellant and  his  wife  were  in  comfortable 
circumstances;  that  they  cared  for  and  ed- 
ucated Mildred  In  the  public  schools  of  Spo- 
kane, and  sent  her  regularly  to  Sunday 
school  during  the  time  that  she  was  with 
them;  that  they  are  able  fluancialiy  to  care 
for  and  educate  her;  and  that  they  are  of 
good  moral  character.  The  testimony  of  the 
neighbors  was  to  the  efTect  that  Mrs.  Wil- 
let  was  peculiarly  adapted  to  the  care  and 
custody  of  the  child;  that  she  bad  lost  a 
child  of  her  own  about  Mildred's  age  short- 
ly before  she  took  charge  of  her:  that  Mrs. 
Strong  was  recommended  to  send  Mildred 
to  Mrs.  Wlilet  by  neigliboring  women,  who 
knew  tile  latter,  and  had  known  her  for  a 
long  time,  and  who  testilied  that  they  would 
be  glad  to  iuive  her  take  charge  of  their  own 
children  in  case  of  their  decease.  And,  while 
tiie  rccoitl  discloses  nothing  against  the  char- 
acter of  tiie  respondent  and  her  husband,  it 
seems  to  us,  under  all  tlie  circumstances  of 
this  case,  in  couHlderation  of  the  compnra- 
tlve  locations  of  the  dilferent  applicants,  one 
being  outside  of  the  jurls.liction  of  this 
court  and  the  otiier  within  it;  in  considera- 
tion of  the  fact  that  the  appellant  and  his 
wife  have  been  tested,  ond  found  to  be 
worthy  of  her  custody,  and  that  a  mutual 
affe<-tion  and  attacliment  exist  between  the 
Wiliets  and  the  minor,  and  that  the  school, 
church,  and  society  privileges  of  the  ward 
would  be  more  surely  secured  under  the 
guarcllanship  of  the  appellant  and  his  wife — 
that  it  would  l»e  more  in  conformity  with 
justice  and  to  the  best  interest  of  the  ward 
that  the  relationship  existing  between  Mil- 
dred and  the  Wiliets  sliould  not  be  disturb- 
ed, and  that  she  should  be  allowed  to  re- 


main in  the  boTise  that  has  sheltered  and 
protected  her  for  so  long,  until  she  arrives 
at  the  age  when  she  can  choose  her  own 
guardian. 

The  Judgment  Is  reversed,  with  instruc- 
tions to  the  lower  court  to  grant  the  petition 
of  the  appellant. 

FULI.ERTON,  C.  J.,  and  HADLBY  and 
MOUNT,  JJ.,  concur. 


LANDERS  T.  FOSTER  et  al. 

(Supreme  Court  of  Washington.     April   12, 

1904.) 

CONTRACTS— EXECUTION     BT    TRUSTEE— LIABIL- 

ITT  OP  OBLIOOBS— SAiK  OF  INVENTION— 

BBEACH— COMPLAINT— SUFriCIENCy. 

1.  A  contract  executed  by  one  of  the  obligors, 
acting,  with  the  knowledge  and  consent  of  the 
obligee  and  other  obligors,  as  trustee  for  the 
obligors,  is  enforceable  against  the  obligors  who 
did  not  join  in  the  execution. 

2.  A  complaint  in  an  action  for  breach  of  a 
contract  of  sale  of  an  interest  in  an  invention  on 
condition  that  patent  should  issue,  which  avers 
that  the  Commissioner  of  Patents  made  an  order 
allowing  the  patent,  and  directed  that  a  patent 
issue,  sufficiently  alleges  the  isanance  of  the 
patent. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  H.  Snell,  Judge. 

Action  by  Clyde  Landers  against  Harri- 
son G.  Foster  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Reversed. 

E.  W.  Taylor  and  R.  H.  Lund,  for  appel- 
lant. C.  M.  Riddel  I,  John  A.  Shackleford, 
and  J.  M.  Ashton,  for  respondents. 

DUNBAR,  J.  The  appellant  invented  au 
electric  air  heating  fan,  for  which  he  made 
application  to  the  United  States  Commission- 
er of  Patents  for  a  patent  Pending  the  issu- 
ance of  the  patent  the  following  agreement 
was  executed  between  the  appellant  and  one 
Arthur  E.  Grafton: 

''This  agreement  made  this  20th  day  of 
March,  1JK)1,  by  and  between  Clyde  Landers, 
party  of  tlie  first  part,  and  Arthur  E.  Graf- 
ton, party  of  the  second  i)art,  both  of  Ta- 
coma.  Pierce  county,  Washington,  provides: 

"First  That  In  consideration  of  the  sum  of 
one  dollar,  the  receipt  whereof  is  hereby  ac- 
knowledged, Clyde  Landers  gives  to  Arthur 
K  Grafton  an  option  on  a  controlling  interest 
(to  wit,  51  per  cent)  in  an  eTectric  device 
known  as  an  air  heating  fan  the  principle  of 
which  is  Involved  completely  in  a  machine 
now  in  operation  at  the  Tacoma  Hotel  Barber 
Shop;  Olympic  Club  Barber  Shop  and  va- 
rious other  places  In  the  city  of  Tacoma,  ap- 
plication for  the  patent  of  which  has  been 
flle<l  with  Munn  &  Co.,  patent  attorneys  of 
Washington,  D.  C.  and  the  first  payment  of 
$'25.00  for  which  has  been  made  and  acknowl- 
edged. Said  option  to  last  and  bind  fast  said 
Clyde  Landers  until  Monday  at  2  p.  m.  March 
25th,  lOOL 
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"Second.  That  If  the  said  Arthur  E.  Graf- 
ton secures  and  pays  to  Clyde  Landers  on  or 
before  the  date  and  hour  specified  the  sum  of 
one  thousand  (1,000)  dollars,  then  this  shall 
be  accepted  by  Clyde  Landers  as  a  jxirtlon 
of  the  purchase  price  of  51%  Interest  In  the 
above  described  application  for  patent  for 
which  has  been  made. 

"Third.  Said  Clyde  Landers  agrees  that 
upon  payment  of  the  above  mentioned  $1,000 
he  will  absolutely  refuse  and  cease  to  consid- 
er any  offer  or  proposition  to  sell,  lease  or 
dispose  of  any  further  Interest  In  the  device 
or  to  manufacture  or  offer  for  sale,  any  of 
the  machines  using  the  principle  of  this  air 
heating  fan. 

"Fourth.  That  as  soon  as  a  patent  shall 
hare  been  regularly  issued  by  the  patent  of- 
fice at  Washington,  D.  C.  then  shall  be  paid 
to  Clyde  Landers  the  further  sum  of  $4,000 
which  shall  be  full  and  complete  payment 
for  this  51%  Interest  In  the  title  and  patent 
aforesaid  air  heating  fan.  If  no  patent  Is  Is- 
sued, no  recourse  shall  be  made  on  Clyde 
Landers  for  the  first  payment  of  $1,000. 

"Fifth.  The  purchaser  of  this  51%  Interest 
must  agree  to  organize  a  nonassessable  cor- 
poration and  Issue  to  Clyde  Landers  40%  of 
the  capital  stock.  As  a  further  consideration 
Clyde  Landers  agrees  to  invent  and  furnish 
free  of  charge  to  the  corporation  which  shall 
be  formed  as  above  described,  all  devices 
and  Improvements  which  he  shall  Invent  or 
make  for  a  period  of  ten  years  from  date  of 
this  above  described  Invention,  provided  that 
said  corporation  shall  stand  all  costs  and 
expenses  of  experiments  and  improvements 
and  regularly  employ  said  Clyde  Landers  at 
a  salary  to  be  agreed  upon,  not  to  exceed  two 
hundred  dollars  per  month." 

On  March  2.5,  1901,  the  date  on  which  the 
option  of  Grafton  expired,  according  to  the 
complaint,  the  respondents,  for  the  purpose 
of  securing  and  carrying  out  the  terms  of  the 
said  option,  entered  into  a  contract  which  is 
stated  In  appellant's  amended  complaint  as 
follows: 

"(1)  That  prior  to  the day  of  March, 

1901,  the  plaintiff  herein  Invented  a  certain 
electric  nlr  heating  fan,  and  thereupon  made 
application  to  the  Commissioner  of  Patents 
of  the  Unltetl  States,  In  Washington,  D.  C, 
for  the  Issuance  of  a  patent  thereon. 

"(2\  That  afterwards,  and  on  the  5th  day 
of  March,  1902,  the  said  Commissioner  of 
Patents  at  AVashington,  D.  C,  according  to 
the  specifications  referred  to  in  plaintiff's 
Exhibit  B,  hereto  attached,  duly  made  an  or- 
der allowing  the  said  patent  so  applied  for 
on  the  said  electric  air  heating  fan,  and  then 
and  there  directed  that  a  patent  issue  there- 
for on  the  order  of  the  parties  applying  there- 
for, or  their  successors  or  assigns. 

"(3)  That  after  said  patent  had  been  ap- 
plied for,  and  before  the  same  had  been  al- 
lowed, and  on  or  about  the  25th  day  of 
March,  1901,  plaintiff  herein  entered  into  an 
agreement  with  the  defendants,  by  the  terms 


of  which  agreement  plaintiff  agreed  to  sell, 
and  the  defendants  agreed  to  purchase  from 
plaintiff,  51%  of  the  said  device. 

"(4)  That  at  the  time  of  the  making  of  the 
said  agreement.  It  was  agreed  by  the  de- 
fendants and  the  plaintiff,  in  part  considera- 
tion of  the  sale,  and  the  transfer  to  them  of 
the  said  51%  of  the  said  electric  air  heating 
fan,  that  then  the  defendants,  on  their  part, 
would  pay  or  cause  to  be  paid  to  the  plain- 
tiff the  sum  of  $5,000,  $1,000  to  be  In  cash  In 
hand,  and  the  sum  of  $4,000  to  be  paid  to 
the  said  Clyde  Landers  by  the  defendants  as 
soon  as  a  i>atent  should  be  regularly  granted 
by  the  Commissioner  of  Patents  at  Washing- 
ton, D.  C.  All  of  which  is  more  fully  set 
forth  in  a  certain  memoranda  and  agreement 
made  and  entered  Into  on  the  5th  day  of 
March,  1901,  by  and  between  the  defendant 
Arthur  E.  Grafton  and  the  plaintiff,  giving 
to  the  said  Grafton  an  option  for  the  pur- 
chase of  the  said  51%  of  the  said  device,  and 
tne  said  Grafton  then  and  there  agreeing 
within  the  time  si)eclfied  to  secure  and  pay  to 
the  plaintiff  herein  the  said  several  sums  of 
money  therein  designated,  and  in  pursuance 
thereof,  and  in  accordance  with  the  tenns  of 
the  said  option  and  agreement,  the  said  de- 
fendants, and  ait  of  them,  accepted  and  ap- 
proved the  terms  of  the  said  agreement,  and 
then  and  there,  on  the  25th  day  of  March, 
1901,  agreed  to  and  with  the  plaintiff  herein 
that,  In  consideration  of  the  transfer  to  them 
of  the  said  51%  as  set  forth  in  the  said  option, 
that  then  they  (the  defendants),  and  each  of 
them,  would  perform  or  cause  to  be  perform- 
ed each  and  every  of  the  terms  of  said  agree- 
ment, and  fulfill  Its  conditions  and  particu- 
lars, and  in  particular  to  pay  to  the  plaintiff 
the  sum  of  money  as  therein  stated,  and  then 
and  there  did  pay  to  the  plaintiff  the  sum  of 
$1,000,  In  accordance  with  the  terms  of  the 
said  option.  A  copy  of  the  said  agreement  is 
attached  hereto,  and  marked  'Exhibit  A,'  and 
Incorporated  In  and  made  a  part  of  this  com- 
plaint for  a  more  full  and  complete  state- 
ment of  the  conditions  therein. 

"(.'))  That  on  the  25th  of  March,  1901,  plain- 
tiff herein,  for  the  further  purpose  of  carry- 
ing out  said  agreement  and  contract,  and  un- 
der the  direction  of  and  at  the  request  of 
the  defendants  herein,  m^de  and  executed  to 
the  defendants.  In  the  name  of  Harrison  G. 
Foster,  who  was  by  the  defendants  nominat- 
ed as  repi-esentative  of  the  said  defendants 
herein,  a  bill  of  sale,  wherein  and  whereby 
he  conveyed  to  the  said  defendants,  in  the 
name  of  the  said  Harrison  G.  Foster,  their 
trustee,  and  who  was  by  the  said  defendants 
nominated  and  designated  to  accept  and  re- 
ceive the  said  conveyance,  the  51%  Interest 
in  and  to  the  said  Invention  known  as  an 
'electric  air  heating  fan,'  and  for  which  the 
said  patent  had  theretofore  been  applied  for, 
and  by  the  terms  of  which  bill  of  sale  the 
Commissioner  of  Patents  at  Washington,  D. 
C,  was  authorized  and  directed  to  issue  the 
said  letters  patent  for  the  said  electric  ai^ 
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heating  fan  to  the  said  Harrison  O.  Foster 
and  to  the  said  Clyde  Landers,  Jointly,  51  per 
cent,  thereof,  and  49  per  cent  thereof  to  the 
said  Clyde  Landers.  All  of  which  is  more 
fully  set  forth  in  that  certain  bill  of  sale  exe- 
cuted March  25,  1901,  by  the  plaintiff  herein 
to  the  said  Harrison  O.  Foster,  a  copy  of 
which  is  hereto  attached,  and  marked  'Exhib- 
it B,'  and  to  which  reference  is  hereby  made, 
and  incorporated  and  made  a  part  of  this  com- 
plaint That  at  the  time  the  agreement  mark- 
ed 'Exhibit  B'  was  executed,  the  plaintiff 
knew  that  the  said  Foster  was  acting  for  and 
on  behalf  of  the  defendants. 

"(6)  That  no  part  of  the  said  $5,000  has 
been  paid  by  the  said  defendants,  except  the 
sum  of  f  1,000,  which  was  paid  at  the  time 
of  the  making  of  said  agreement,  March  25, 
1901,  leaving  a  balance  wholly  unpaid  and 
long  past  due  upon  the  said  contract,  in  the 
sum  of  $4,000,  together  with  Interest  thereon 
at  legal  rate  from  the  5th  day  of  March,  1902, 
the  date  when  the  said  patent  was  allowed, 
for  which  sum  the  plaintiff  has  requested 
and  demanded,  but  the  defendants,  and  all  of 
them,  have  failed,  neglected,  and  refused  to 
pay  any  part  thereof." 

The  complaint  further  sets  forth  a  second 
cause  of  action,  viz.,  the  failure  of  the  re- 
spondents to  organize  and  conduct  the  busi- 
ness, as  alleged  in  the  first  part  of  the  com- 
plaint, and  a  third  cause  of  action,  viz.,  the 
reasonable  value  of  appellant's  services  In 
and  aliont  the  manufacture  of  the  said  imple- 
ments, which  is  alleged  to  be  $150  per  month, 
with  the  other  necessary  allegations.  Judg- 
ment was  demanded  (1)  for  the  sum  of  $4,000, 
alleged  to  be  due  on  account  of  the  sale  of 
51  per  cent  of  the  said  electric  air  heating 
fan;  (2)  that  appellant  have  and  recover 
against  the  respondents  Judgment  for  $5,000 
damages  sustained  by  reason  of  the  failure 
of  the  respondents  to  perform  their  contract 
to  organize  a  corporation,  and  conduct  and 
carry  on  the  business  of  said  electric  air 
heating  fan;  and  (3)  for  the  sum  of  $1,350 
for  failure  of  respondents  to  employ  appel- 
lant, as  agreed  upon  in  the  said  contract, 
since  the  1st  day  of  March,  1902;  amounting 
In  all  to  the  sum  of  $10,350,  together  with  in- 
terest on  $4,000  thereof  at  the  legal  rate  from 
the  5th  day  of  March,  1902,  and  for  appel- 
lant's costs  and  disbursements  expended. 
Service  of  summons  was  had  upon  all  of  the 
respondents,  with  the  exception  of  Harrison 
O.  B'oster  and Smith,  who  are  nonresi- 
dents and  out  of  the  Jurisdiction  of  the  court 
The  respondents  appeared  by  separate  at- 
torneys, and  filed  general  demurrers  to  the 
amended  complaint.  The  court  sustained  the 
demurrer.  The  appellant  elected  to  stand 
upon  the  amended  complatait.  Judgment  was 
entered  dismissing  the  cause  and  for  costs  of 
suit  and  appeal  taken. 

We  are  unable  to  determine  upon  what 
theory  the  demurrers  were  sustained.  It  is 
asserted  by  the  respondents  that  where  an 
agent  ccmtracts  in  bis  own  name,  but  bis 


principals  are  disclosed  and  are  known  by 
the  other  party,  the  creditor  cannot  hold 
both  the  principals  and  the  agent  liable,  and 
the  taking  of  a  note  or  written  agreement 
to  pay,  signed  by  the  agent  as  an  individu- 
al, will  constitute  an  election  to  treat  the 
sale  as  made  on  the  credit  of  the  agent; 
that  in  such  a  case  the  maker  of  the  agree- 
ment to  pay  cannot  release  himself  from  lia- 
bility by  showing  that  he  acted  as  an  agent 
for  others.  Citing  Shuey  v.  Adair,  18  Wash. 
188,  51  Pac.  388,  39  L.  R.  A.  473,  63  Am.  St 
Rep.  879.  But  while  this  may  be  true,  we 
hardly  see  its  applicability  to  the  case  in 
point.  Assuming  Foster  to  be  au  agent,  be 
is  not  here  asking  to  be  exonerated  from  re- 
sponsibility, or  released  from  the  liability 
growing  out  of  the  agreement  This  was 
what  was  decided  in  Shuey  v.  Adair,  supra, 
viz.,  that  in  an  action  by  a  holder  against 
the  maker  of  a  promissory  note,  the  latter 
cannot,  on  the  ground  that  he  executed  the 
note  as  an  agent,  require  the  alleged  princi- 
pals to  be  made  parties  defendant  and  es- 
cape liability  himself.  Appellant  cites,  as 
directly  in  point  In  re  Bateman  (Com.  PI.) 
28  N.  Y.  Supp.  36.  But  all  that  that  case 
holds  is  that.  If  the  contracting  party  knew 
the  principal  at  the  time  of  the  contract 
and  yet  chose  to  engage  with  the  agent,  he 
Is  estopped  afterwards  to  go  against  the 
principal,  but  that  he  may  pursue  an  undis- 
closed principal.  But  there  Is  no  questloa 
la  this  case  of  undisclosed  principals,  for 
the  complaint  alleges  and  the  demurrer  con- 
fesses that  the  contract  in  this  case  was  en- 
tered into  with  all  of  the  respondents;  that 
they  agreed  to  and  with  the  appellant  that 
in  consideration  of  the  transfer  to  them  of 
the  said  51  per  cent,  as  set  forth  In  the  said 
option,  they— the  respondents— and  each  of 
them,  would  perform,  or  cause  to  be  per- 
formed, each  and  every  of  the  terms  of  said 
agreement  and  fulfill  its  conditions,  etc., 
and  that,  for  the  purpose  of  carrying  out 
said  agreement  and  contract,  and  under  the 
direction  of  and  at  the  request  of  the  re- 
spondents herein,  the  appellant  made  and  ex- 
ecuted to  respondente,  in  the  name  of  Har- 
rison G.  Foster,  who  was  by  the  respondents 
nominated  as  their  representative  herein,  the 
bill  of  sale,  etc.;  that  the  respondents  con- 
stituted for  this  purpose  the  said  Harrison 
G.  Foster  their  trustee,  nominated  and  des- 
ignated by  them  to  accept  and  receive  the 
conveyance.  Our  statute  makes  the  require- 
ment of  a  complaint  a  plain  statement  of 
facts  constituting  the  cause  of  action.  Here 
is  a  plain  statement  of  facts;  the  facts  be- 
ing that  these  respondents,  not  through  their 
agent,  but  In  their  own  proper  persons,  en- 
tered Into  this  contract  with  the  appellant 
simply,  presumably  for  convenience,  provid- 
ing for  the  making  of  the  bill  of  sale  to  one 
of  tbelr  number,  instead  of  to  each  Indlvld- 
ually.  If  It  were  held  that,  under  such  cir- 
cumstances as  these,  parties  making  the  con> 
tract  could  escape  liability  because  the  baaU 
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ness  was  to  be  done  fbroagh  a  trustee,  all 
contracts  of  a  trust  nature  would  be  seri- 
ously endangered.    The  authorities  cited  by 
tbe  appellant  seem  to  us  to  be  cited  under 
a  misapprehension  of  the  principles  involved. 
They  are  all  cases  where  the  transaction  was 
with  tbe  agent  instead  of  with  the  principal, 
and   questions   arose  in   those  cases  as  to 
whether  the  principals  had   been   released 
from  liability  by  reason  of  credit  given  to 
the  agent.    Thus  Story  on  Agency  (9th  Ed.) 
f  447,  cited  by  respondents,  is  to  the  effect 
that  "the  exceptions  to  this  liability  of  the 
principal  may  easily  be  gathered  from  what 
has  been  already  stated.     If  the  principal 
and  agent  are  both  known,  and  exclusive 
credit  is  given  to  the  latter,  the  principal 
will  not  be  liable,  although  the  agent  should 
(subsequently  fall,  for  It  Is  competent  of  the 
p.irtles  to  agree  to  charge  one,  exonerating 
the  other,  and  an  election,  when  once  made, 
beconaes   conclusive  and  irrevocable."     But 
the  preceding  section  (446)  states  that  "the 
fact  that  the   agent  has  contracted  in  bis 
own  name  in  writing,  yet  with  the  assent 
of  his  principal  and  for  his  benefit,  will  not 
exclude  the  principal  from  liability,  unless 
exclusive  credit  is  given  to  the  agent."    And 
m  with  all  the  other  cases  cited,  although 
in  Hill  V.  Miller,  76  N.  Y.  32,  exactly  the 
opposite  doctrine  is  announced,  for  there  it 
Is  said:    "It  is  also  urged  that  the  contract 
was    not   properly   executed.     It  is   signed, 
Thos.  illUs,  Agent,  for  P.  H.  Miller.'    Such 
a  contract.  If  actually  made  in  pursuance 
of  authority,  may  be   signed  by  the  agent 
in  his  own  name,  and  the  principal  will  be 
liable."     Citing  Briggs  v.   Partridge,  64  N. 
Y.    357,   21   Am.   Rep.   617,   and   Dykers  v. 
Townsend,  24  N.  Y.  57.     But  here,  if  the 
allegations   of   the  complaint  be   true— and 
finch  allegations.   If  well  pleaded,  are  con- 
fessed by  the  demurrer— there  is  no  question 
of  contracting  with  an  agent,  but  the  con- 
tract was  made  directly  with  the  respond- 
ents.   So  that  the  only  possible  question  that 
could  be  raised  was  whether  or  not,  the 
agreement  having  been  made  in  the  name 
of  Foster,  parol  testimony  could   be  intro- 
duced to   show  who  the  actual  contracting 
parties  were.    And  we  think  that  such  has 
)>een   tbe   law    from  time  Immemorial.     So 
far  back  as  Tnieman  v.  Loder,  11  Adolp. 
ic.  Ellis.  178,  It  was  said  that  parol  evidence 
was  always  necessary  to  show  that  the  par- 
ty sued  was  the  person  making  the  contract, 
and  bound  by  It.     "Whether  he  does  so  In 
his  own  name,"  said  the  court,  "or  in  that 
of  another,  or  in  a  feigned  name,  and  wheth- 
er the  contract  be  signed  by  his  own  hand 
or   by   that  of  an  agent,  are  inquiries  not 
different  in  their  nature  from  the  question, 
who   is   tbe   person   who   has  Just  ordered 
gnods  In  a  shop?    If  he  is  sued  for  the  price, 
and  his  identity  made  out,  tbe  contract  is 
not  varied  by  appearing  to  have  been  made 
by  liim  In  a  name  not  his  own."    See,  also. 


Dykers  v.  Townsend,  supra;  Brlgga  v.  Mun- 
chon,  56  Mo.  467. 

It  is  also  contended  by  the  respondents 
that,  under  the  terms  of  the  agreement 
pleaded,  tbe  sum  of  $4,000  was  to  be  paid 
when  letters  patent  were  granted  for  said 
Invention,  and  that  the  complaint  does  not 
allege  tliat  letters  patent  have  ever  been 
granted;  that  the  allowance  of  a  patent, 
and  the  direction  that  it  be  issued,  is  a  very 
different  matter  from  the  granting  and  issu- 
ing of  a  patent.  But  we  think  this  criticism 
of  the  complaint  is  hypercritical.  The  com- 
plaint alleges  "that  afterwards,  and  on  the 
5th  day  of  March,  1902,  the  said  Ciommls- 
sioner  of  Patents,  at  Washington,  D.  O.,  ac- 
cording to  the  specifications  referred  to  in 
plaintiff's  Exhibit  B,  hereto  attached,  duly 
made  an  order  allowing  the  said  patent  so 
applied  for  on  the  said  electric  air  heating 
fan,  and  then  and  there  directed  that  a  pat- 
ent issue  therefor  on  the  order  of  tbe  par- 
ties applying  therefor,  or  their  successors  or 
assigns."  The  Patent  Office  bad  done  all 
that  it  was  required  to  do  until  the  patent 
was  called  for  by  the  parties  entitled  to  it 
and  we  think  that  this  brings  tbe  case  fairly 
within  the  contemplation  of  the  contract  that 
the  money  was  to  be  paid  when  patent  was 
issued. 

The  complaint  states  a  good  cause  of  ac- 
tion, and  the  Judgment  is  therefore  reversed, 
and  the  cause  remanded,  with  instructions 
to  overrule  the  demurrers  to  the  complaint 

FULLERTOX,  C.  J.,  and  HADLEY  and 
MOUNT,  JJ.,  concur. 


FERRY  et  al.  v.  CITY  OF  TACJOMA  et  al. 

(Supreme  Court  of  WashinRton.     April  11, 

1904.) 

KUNICIPAL    CORPORATIONS  —  STREET    IMPROVE- 
MENTS—CHARTER     LIMITATIONS — CONSTBUC- 
TIOX — ESTOPPEL  ON  PBOPEBTT  OWNERS. 

1.  The  term  "assessed  value"  in  a  city  char- 
ter, providing  that  no  improvement  shall  be 
made  when  the  estimated  coat  thereof  shall  ex- 
ceed 50  per  cent,  of  the  assessed  value  of  the 
property,  refers  to  the  value  of  the  property  as 
assessed  for  general  taxation  at  the  time  next 
prior  to  that  when  the  improvement  is  ordered. 

2.  A  city  charter  provided  that  appiicationa 
for  street  improveraents  should  be  made  to  the 
commissioner  of  public  worlcs,  and  signed  by 
the  property  owners,  and  that  the  city  council 
by  a  two-thirds  vote  mi^ht,  without  petition,  or- 
der an  improvement.  On  the  passage  of  a  reso- 
lution by  the  council  for  an  improvement,  sur- 
veys, diagrams,  and  estimates  should  be  filed, 
and  notice  given  by  publication.  Property  own- 
ers were  given  opportunity  to  remonstrate.  If 
the  council  ordered  the  work  done,  the  expense 
should  1)6  charged  to  the  property  described  in 
the  notice,  "provided  that  no  improvements  shall 
be  made  when  the  estimated  cost  thereof  shall 
exceed  fifty  per  cent,  of  the  assessed  value  of 
the  property  to  be  aasessed."  No  provision  was 
made  for  an  appraisal  of  the  property.  Held, 
that  the  word  property"  in  the  quoted  clause 
referred  to  all  the  property  in  the  assessment 
district,  and  that  clause  did  not  preclude  the 
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making  of  an  ImproTement  because  certain  lots 
in  such  district  were  cliarged  with  more  than  50 
per  cent,  of  their  valuation. 

3.  Where  a  city  is  autliorized  to  make  im- 
provements, and  notice  is  given  to  property  own- 
ers as  required  by  law,  and  the  property  own- 
ers do  not  appear  in  the  tribunal  provided  for 
said  purpose,  they  are  estopped  to  question  the 
regularity  of  the  assessment. 

Appeal  from  Superior  Court,  Pierce  County; 
W.  O.  Chapman,  Judge. 

Action  by  C.  P.  Ferry  and  others  against 
the  city  of  Tacoma  and  another.  From  a 
judgment  for  plalntifTs,  defendants  appeal. 
Reversed. 

Emmett  N.  Parker  and  Wm.  P.  Reynolds, 
for  appellants.    E.  R.  York,  for  respondents. 

MOUNT,  .T.  This  action  was  brought  by 
the  plaintiffs  to  restrain  the  defendants  from 
proceeding  to  enforce  a  special  assessment 
against  certain  real  estate  for  street  improve- 
ments In  front  of  said  real  estate  In  the  city 
of  Tacoma,  upon  the  ground  that  such  assess- 
ment was  unauthorized  and  void.  The  de- 
fendants filed  a  general  demurrer  to  the  com- 
plaint This  demurrer  was  denied,  and  de- 
fendants elected  to  stand  thereon,  and  Judg- 
ment was  entered  In  favor  of  the  plaintiffs. 
Defendants  appeal. 

In  substance,  the  complaint  states  that  the 
plaintiffs  are  the  owners  of  certain  lots  in  the 
city  of  Tacoma;  that  In  July,  iy()2,  the  said 
cl^  instituted  proceedings  for  the  improve- 
ment of  South  O  street  from  the  center  line  of 
South  Fifteenth  street  to  the  north  bounda- 
ry of  C.  P.  Ferry's  addition  by  grading,  curb- 
ing, guttering,  and  sidewalking  said  street, 
the  cost  thereof  to  be  charged  against  the 
abutting  proi)erty;  that  the  estimated  cost  of 
the  improvements  was  $2.9;W:  that  notice  was 
duly  given,  and  no  protects  against  such  im- 
provements were  filed;  that  subsequently,  on 
October  17,  1002.  an  ordinance  was  regularl.v 
passed,  providing  for  the  said  Improvement, 
and  the  payment  of  the  cost  thereof  by  si)ecial 
assessment  of  the  property  benefited;  that, 
pursuant  to  said  ordinance,  the  improvements 
were  duly  made  at  a  cost  of  $2,02S),  and  an  as- 
sessment roll  was  made  apportioning  and 
charging  the  expenses  of  such  improvements 
against  the  several  lots  subject  thereto;  that 
notice  of  the  filing  of  said  roll  was  duly  given, 
and  no  protests  were  made  against  the  same; 
that  subsequently  an  ordinance  was  duly 
passed  confirming  the  said  assessment  roll, 
and  providing  for  the  disbursement  of  the 
money  collected  uiwn  such  assessment.  There- 
upon said  roll  was  placed  in  the  hands  of 
the  city  treasurer  for  collection.  The  com- 
plaint then  states  tlie  amounts  assessed 
against  each  of  the  plaintiffs'  lots,  and  the  lo- 
cation of  said  lots,  and  alleges  as  follows: 

"(8)  That  at  all  the  times  herein  mentioned 
the  city  charter  of  said  city,  under  and  pur- 
suant to   the  authority   of   which    said   im- 


T  3.  See  Municipal  Corporations,  vol.  it.  Cent.  Dig. 
!  116L 


provement  was  made,  provided  In  section  137 
as  follows:  'That  no  improvement  shall  be 
made  when  the  estimated  cost  thereof  shall 
exceed  fifty  per  cent,  of  the  assessed  value  of 
the  property  to  be  assessed.'  And  also  pro- 
vides In  section  IGO  as  follows:  "That  in  uo 
case  shall  the  cost  of  any  improvement  au- 
thorized by  the  city  council  to  be  done  exceed 
the  estimated  cost  of  the  city  engineer.'  And 
also  provides  in  section  138  as  follows:  'Any 
lot  or  parcel  of  land  lying  directly  and  length- 
wise along  the  line  of  Improvement  at  any 
street  comer  or  Intersection  shall  be  assessed 
one-half  of  the  amount  as  determined  by  its 
frontage,  and  the  remaining  one-half  assessed 
upon  the  lots  to  the  center  of  the  block.' 

"(9)  That  in  and  by  the  said  general  assess- 
ment of  said  lots  for  the  purpose  of  city  and 
county  taxation  prior  to  said  special  assess- 
ment for  improvement  of  South  O  street,  be- 
ing the  assessment  made  in  and  for  the  year 
1902,  tlie  said  lots  11  and  12  In  block  1,3'20 
and  said  lot  11  in  block  1,,'>20  were  each  and 
all  severally  assessed  at  the  sum  of  $130,  and 
no  more,  and  pursuant  to  said  general  assess- 
ment of  each  of  said  lots  at  the  sum  of  $130 
and  tlie  provisions  of  the  city  charter  the  said 
lots,  and  each  of  them  In  this  paragraph  men- 
tioned, were  not  lawfully  subject  to  said  spe- 
cial asse-ssment  or  lawfully  chargeable  with 
the  cost  or  exiiense  for  the  improvement  of 
said  South  O  street  in  nii  amount  to  exceed 
the  sum  of  ^tiTi  per  lot,  and  said  assess- 
ment as  charged  upon  each  of  said  lots  lu 
tlie  sum  of  $118.70  is  grossly  excessive,  un- 
just, illegal,  unauthorized,  and  void,  and  be- 
,vond  the  power  or  Jurisdiction  of  the  said 
city,  and  is  greatly  beyond  the  fair,  reason- 
able, or  actual  value  or  benefit  of  said  lots  by 
reason  of  said  improvement  having  been 
made,  and  said  special  assessment  for  said  im- 
provement as  made  and  charged  upon  said 
lots  was  and  is  wholly  bej-oud  the  power  or 
jurisdiction  of  said  city  to  make,  unauthor- 
ize<l,  illegal,  and  void. 

"(10)  That  tlie  estimated  c-ost  of  said  Im- 
provement chargeable  to  each  of  said  lots  11 
and  12  in  block  1,:?'2S)  and  lot  11  in  block  1,.')29 
under  the  estimate  and  diagram  made  by  the 
city  engineer  of  said  city  In  the  aggregate  sum 
of  $2,!»:{3  was  and  Is  substantially  the  identi- 
cal amount  subsequently  and  actually  charged 
for  said  improvement  uimh  said  sijedal  as- 
sessment roll  In  the  aggregate  sum  of  $2,02J>. 
to  wit,  tlie  sum  of  $118.70  per  lot,  and  said 
amount  is  in  excess  of  the  amount  lawfully 
chargeable  for  said  improvements  upon  each 
of  said  lots  under  the  provisions  of  the  <'ity 
charter  of  said  city  In  the  sum  of  $53.70  iier 
lot. 

"(11)  That  the  said  special  assessment  so 
milawfully  charged  against  plaintiffs'  said  lots 
is  an  apiiarent  lien  and  charge  thereon,  and 
Is  a  cloud  upon  their  title  to  said  property, 
and  very  materially  damages  and  reduces  the 
value  and  prevents  any  sale  of  said  proiierty; 
and  ti'e  defendants  are  proceeding  and  about 
to  enforce  said  assessment  against  said  proi>- 
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erty,  and  will,  unless  said  assessment  be  set 
aside  and  canceled  and  the  defendants  re- 
strained therefrom,  offer  said  property  for 
sale  and  sell  said  property  for  said  assess- 
ment, penalty,  interest,  and  costs  upon  said 
assessment  becoming  delinquent,  whereby 
plaintiffs  -will  be  greatly  and  Irreparably  dam- 
aged, and  plaintiffs  have  no  other  or  sufficient 
or  adequate  remedy  in  the  premises." 

Then  follows  the  prayer. 

Xo  question  is  made  here  against  the  regu- 
larity of  the  proceedings,  but  it  is  contended 
by  the  respondents,  and  was  so  held  by  the 
lower  court,  that  the  amount  of  the  assess- 
ment was  beyond  the  power  of  the  city  by 
reason  of  the  fact  that  the  assessment  against 
each  of  respondent's  lots  was  more  than  50 
per  cent  of  tlie  assessed  value  of  such  lot 
The  charter  of  the  city,  after  providing  the 
manner  in  which  street  improvements  may 
be  made,  and  for  assessments  for  such  im- 
provements, provides  "that  no  Improvement 
shall  be  made  when  the  estimated  cost  there- 
of shall  exceed  fifty  per  cent,  of  the  assessed 
value  of  the  property  to  be  assessed."  Section 
137,  p.  77,  Charter  and  Ordinances  of  Tacoma. 
The  complaint  shows  that  the  Improvements 
and  assessment  proceedings  were  regular; 
that  due  notice  was  given,  and  no  objection 
made  thereto;  and  that  respondents'  Tots  were 
each  charged  with  more  than  50  per  cent,  of 
their  valuation;  but  it  is  not  shown,  nor  is  It 
claimed,  that  the  total  or  estimated  cost  of 
tlje  improvement  was  more  than  50  per  cent, 
of  the  total  assessed  valuation  of  the  whole 
property  to  be  assessed.  The  case  tm-ns  upon 
the  construction  of  the  charter  provision  above 
quoted.  This  provision  was  inserted,  no 
doubt  for  the  purpose  of  placing  a  limitation 
upon  the  power  of  the  city  to  make  street  im- 
provement.1.  By  this  limitation  the  city  may 
not  make  an  improvement  the  cost  of  which 
exceeds  50  per  cent,  of  tlie  assessed  valuation 
of  the  property  to  be  assessed  for  such  im- 
provement. Appellants  insist  that  the  word 
"property"'  must  be  held  to  mean  all  the  prop- 
erty in  the  assessment  district,  while  respond- 
ents insist  that  it  must  be  held  to  mean  each 
parcel  of  property.  The  section  is  susceptible 
of  either  construction,  and  good  reasons  may 
be  advanced  therefor.  But  when  the  whole 
chapter  is  considered  we  think  there  can  be 
little,  if  any,  doubt  that  the  provision  refers 
clearly  to  the  whole  of  the  property  In  the 
district,  as  contended  for  by  appellants.  Ar- 
ticle 12  of  the  charter  relates  to  "street  im- 
provements." The  first  section  of  this  article 
Is  numbered  135.  That  section  provides  that 
applications  for  street  improvements  must  be 
made  to  the  commissioner  of  public  works, 
and  shall  be  signed  by  the  owners  of  more 
than  one-half  of  the  property  abutting  upon 
the  street  sought  to  be  improved,  but  that  the 
city  council  by  a  two-thirds  vote  may,  with- 
ont  petition,  order  an  improvement  Section 
136  provides  that  ui)on  the  passage  of  a  reso- 
lution by  the  council  for  any  improvement  the 
commissioner  of  public  works  shall  cause  the 


city  engineer  to  prepare  a  survey,  diagram, 
and  estimate  of  the  entire  cost  of  such  Im- 
provement, which  diagram  and  estimate  shall 
be  filed  in  the  office  of  the  said  commissioner, 
and  notice  thereof  shall  be  given  by  publica- 
tion; which  notice  shall  contain,  among  other 
things,  a  specification  of  the  street  to  be  im- 
proved, the  kind  of  improvements,  the  esti- 
mated cost  thereof,  and  a  general  description 
of  the  property  to  be  charged  with  the  im- 
provements. Then  follows  a  provision  for  re- 
monstrance by  property  owners  interested. 
The  next  section  In  full  is  as  follows:  "Sec. 
137.  If  no  remonstrance  be  made  and  filed 
as  provided  in  the  last  preceding  section,  then 
the  owners  of  the  lots  and  parcels  of  land  de- 
scribed in  said  notice  shall  be  deemed  to  have 
consented  to  such  improvements;  or,  if  such 
remonstrance  has  been  made  and  filed,  and 
the  city  council  has  oMered  such  work  to  be 
done,  or  improvement  lo  be  made,  the  expense 
thereof  shall  be  charged  to  the  property  de- 
scribed in  said  notice  in  the  manner  as  herein- 
after provided,  and  the  commissioner  of  pub- 
lic works  shall  at  bis  earliest  convenience,  and 
within  six  months  thereafter,  establish  the 
proposed  grade  or  make  the  proposed  im- 
provement; provided,  that  no  improvement 
shall  be  made  when  the  estimated  cost  there- 
of shall  exceed  fifty  per  cent  of  the  assessed 
value  of  the  property  to  be  assessed."  The 
chapter  continues,  and  points  out  how  the 
costs  of  the  Improvements  shall  be  assessed 
against  the  property,  the  form  of  the  as-sess- 
ment  roll  and  the  notice  thereof,  and  the  man- 
ner of  collection,  etc.  There  is  no  provision 
for  an  appraisement  of  the  value  of  the  prop- 
erty. It  will  be  seen  that  the  provisions  of 
section  137  and  preceding  sections  are  prelim- 
inary to  the  proposed  improvements.  The  es- 
timated cost  of  the  improvements  and  the  "as- 
sessed value"  of  the  property  are  known  be- 
fore the  improvements  are  ordered.  The  Im- 
provements are  ordered  before  the  expense 
thereof  Is  assessed  against  the  separate  par- 
cels or  lots  of  land.  It  is  not  reasonable  to  sup- 
po.se  that  the  charter  intended  that  an  improve- 
ment might  be  ordered  which  would  become 
Invalid  by  reason  of  the  fact  that  an  assess- 
ment against  one  of  the  lots  should  amount 
to  more  than  50  per  cent,  of  the  assessed 
value.  Furthermore,  the  assessment  against 
the  different  lots  for  tlie  cost  of  the  Improve- 
ments is  not  based  upon  the  "assessed  value." 
This  value  has  nothing  whatever  to  do  in  de- 
termining the  amount  each  lot  must  pay  to- 
ward the  cost  of  such  improvements.  These 
costs  are  apportioned  according  to  benefits  or 
the  sl7.e  of  the  lots.  The  office  of  the  assessed 
value  Is  only  to  determine  whether  or  not  the 
estimated  cost  is  within  the  50  per  cent,  lim- 
itation. The  term  "assessed  value"  evidently 
refers,  as  alleged  in  the  complaint,  to  the 
value  of  the  property  as  assessed  for  general 
taxation  next  prior  to  the  time  the  improve- 
ments are  ordered.  When  the  estimated  cost 
of  the  whole  Improvement  is  seen  to  be  with- 
in the  50  per  cent  of  the  assessed  value  of 
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the  whole  property  to  be  assessed,  the  city 
council  are  authorized  to  make  the  improve- 
ment. This,  It  seems,  Is  the  logical  construc- 
tion, and  the  one  intended  by  the  charter. 
The  ordinary  and  usual  construction  of  the 
words  used  also  Indicates  that  "the  property 
to  be  assessed"  means  the  whole  property. 

Apiiellants  also  argue  that  respondents  are 
now  estopped  to  question  the  assessment  for 
the  reason  that  respondents  did  not  avail  them- 
selves of  the  provisions  of  the  act  of  1001 
(Laws  1001,  p.  240,  e.  118).  This  court  has 
frequently  held  that,  where  a  city  Is  author- 
ized to  make  improvements,  and  where  no- 
tice Is  given  to  property  owners  as  required 
by  law,  and  these  property  owners  do  not  ap- 
pear In  the  tribunal  provided  for  that  purpose, 
they  are  estopped  to  question  the  regularity 
of  the  assessment  McNamee  v.  Tacoma,  24 
Wash.  691,  64  Pac.  701;  Seminary  v.  Tacoma, 
23  Wash.  100,  62  Pac.  444;  Potter  v.  City  of 
Whatcom,  25  Wash.  207,  65  Pac.  197.  Re- 
spondents apparently  concede  this  general 
rule,  but  contend  that  the  city  is  without  Juris- 
diction when  the  assessment  exceeds  50  per 
cent  of  the  assessed  value  of  the  separate 
lots.  We  have  seen  above  that  this  limita- 
tion does  not  apply  to  individual  lots,  and 
therefore,  when  It  appears  that  the  total  cost 
of  the  improvement  is  within  the  50  per  cent, 
value  of  all  the  property  to  be  assessed,  the 
city  is  acting  within  Its  authority. 

The  judgment  of  the  lower  court  la  there- 
fore reversed,  with  instructions  to  sustain 
the  demurrer. 

FULLERTON,  C.  J.,  and  HADLBY  and 
DUNBAR,  JJ.,  concur. 


SANDER   et   ux.    (ELLENSBURG    WATER 

SUPPLY  CO.,  Intervener)  v.  WILSON 

et  al. 

(Supreme  Court  of  Washington.     April  12, 

lOOl.) 

WATER  KIGHT8— DIVERSION  OF  WATER— INJUNC- 
TION—iPAETIES—APPBOPRIATIONS— APPLICA- 
BILITY   OF    STATUTE — DECREE — DEFINITENE8S. 

1.  Persons  using  water  for  irrigation  purposes 
from  a  creek  branch  are  not  necessary  parties 
defendant  to  a  suit  by  a  lower  riparian  proprie- 
tor on  tlie  main  stream  to  enjoin  the  enlarge- 
ment of  the  head  of  the  branch,  and  consequent 
diversion  of  an  undue  amount  of  water. 

2.  In  a  suit  by  a  riparian  proprietor  to  en- 
join enlarging  the  head  of  a  branch  above  him, 
and  consequent  diversion  of  an  undue  amount  of 
water,  an  answer  that  persons  living  on  the 
branch  and  using  its  waters  had  not  t)een  made 
parties  is  demurrable,  where  it  does  not  aver 
that  such  persons  claimed  the  waters  of  the 
main  stream  adversely  to  plaintiff,  or  were  at 
the  time  of  suit  so  using  them. 

3.  A  riparian  proprietor,  who  settled  and  filed 
on  his  land  in  18(1,  pursuant  to  the  United 
States  pre-emption  laws,  and  who  afterwards 
obtained  a  patent,  sued  to  enjoin  the  enlarging 
of  the  head  of  a  branch  above  him,  and  the  con- 
sequent diversion  of  an  undue  amount  of  water. 
The  answer  alleged  that  the  country  was  arid, 
and  artificial  irrigation  was  necessary ;  that  a 
custom  existed  to  give  to  the  first  appropriator 


the  prior  right  to  use  the  waters  of  a  stream; 
and  that  the  Legislature  in  1873  passed  an  act, 
applicable  to  the  county,  providing  that  in  con- 
troversies over  water  rights  the  rights  of  the 
parties  should  be  determined  by  the  dates  of 
appropriation.  Held,  that  the  answer  was  de- 
murrable, since  the  doctrine  of  appropriation 
enunciated  by  the  statute  applies  only  to  public 
lands,  and  does  not  apply  as  against  rights  fix- 
ed prior  to  the  act. 

4.  The  answer  was  likewise  demurrable  in 
view  of  defendant's  disclaimer  of  any  right  to 
the  waters  of  the  branch  in  excess  of  what  nat- 
urally flowed  there,  and  of  the  fact  that  plain- 
tiff claimed  none  of  the  natural  flow  of  such 
waters ;  the  controversy  turning  on  the  issue  of 
fact  as  to  whether  the  head  of  the  branch  had 
been  enlarged  so  as  to  increase  the  flow  of  wa- 
ter therein. 

5.  In  a  suit  to  enjoin  diversion  of  water  used 
for  irrigating  purposes,  the  decree  gave  plain- 
tiffs the  right  to  have  a  perpetual  flow  of  the 
water  of  the  creek,  of  1,300  inches,  miner's 
measure,  and  declared  them  to  be  the  owners 
thereof,  and  quieted  their  title  thereto.  An  in- 
tervener was  given  the  first  225  inches  of  such 
amount,  and  the  plaintiffs  1,075  inches.  The 
decree  enjoined  defendants  from  interfering  with 
the  flow  so  as  to  prevent  a  full  flow  of  1,300 
inches  from  coming  to  plaintiff's  lands,  and  from 
interfering  with  the  banks  of  the  creeli,  and  pro- 
vided that  at  any  time  defendants  were  able  to 
show  that,  with  the  l>ed  and  banks  of  the  creek 
in  the  condition  specified  by  the  decree,  an 
amount  of  water  would  flow  to  plaintiff's  lands 
in  excess  of  1,300  inches,  they  might  move  the 
court  to  modify  the  decree  so  as  to  permit  them 
to  divert  the  surplus.  Held,  that  the  decree  was 
not  objectionable  as  being  indefinite  or  uncer- 
Uin. 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty; Frank  H.  Rudkln,  Judge. 

Suit  by  Carl  A.  Sander  and  wife  against 
Charles  H.  Wilson  and  others,  in  which  the 
Ellensburg  Water  Supply  Company  inter- 
venes. From  a  decree  for  plaintilfs  and  in- 
tervener, defendants  appeal.    Affirmed. 

Pruyn  &  Slemmons,  for  appellants.  Graves 
&  Englehart,  for  respondents. 

DUNBAR,  X  This  is  an  action  brought  in 
the  superior  court  of  Kittitas  county.  In- 
volving the  right  to  the  use  of  the  waters  of 
Wilson  creek  and  Dry  creek.  The  plaintiflPs 
and  Intervener,  who  claims  through  the 
plaintiffs,  claim  the  first  right  to  the  use  of 
the  waters  of  Wilson  creek,  by  virtue  of  ap- 
propriation through  riparian  rights.  The 
plaintiff  Carl  A.  Sander  settled  upon  the 
land,  through  which  the  waters  of  Wilson 
creek  flow,  in  April,  1S71,  with  the  intention 
of  obtaining  title  thereto,  pursuant  to  the 
pre-emption  laws  of  the  United  States,  and 
thereafter,  on  the  1st  day  of  September,  1871. 
he  made  filing  upon  and  application  for  said 
land  pursuant  to  said  pre-emption  laws,  and 
thereafter  continuously  resided  upon  and  cul- 
tivated said  land,  in  compliance  with  said 
laws,  until  the  Ist  day  of  May,  1874,  when 
he  made  final  proof  and  payment  for  said 
land,  and  applied  for  letters  patent  therefor, 
and  patent  was  issued  to  him  by  the  gov- 
ernment of  the  United  States  on  the  10th 
day  of  February,  1875.  Plaintiffs  allege  In 
their  complaint  that  said  C^rl  A.  Sander  has 
ever  since  been  in  possess  ion  of  said  lands. 
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and  been  the  owner  thereof,  except  as  to  the 
iutei-est  conveyed  to  the  lnter%'ener,  and  that 
he  has  continuously  cultivated  It;  that  other 
parties  mentioned  In  the  complaint  had  ob- 
tained title  to  a  portion  of  the  land  irrigat- 
ed by  said  waters,  and  bad.  In  due  course, 
conveyed  the  same  to  plaintlfC  Carl  A.  San- 
der; and  that  he  bad  irrigated  the  whole 
tract  of  land  from  the  waters  of  said  Wilson 
creek,  which  flow  naturally  over  his  land, 
until  the  same  was  diverted  by  the  action  of 
the  defendants  in  lowering  the  head  of  Dry 
creek,  a  creek  which  separates  from  Wil- 
son creek  about  six  miles  above  the  land  of 
the  plaintiffs.  The  plaintiffs  (respondents 
here)  make  no  claim  to  the  waters  which 
naturally  flow  down  Dry  creek,  but  their  ac- 
tion is  based  wholly  ujion  the  claim  that  the 
head  of  Dry  creek  has  been  enlarged  by  arti- 
ficial means  so  that  more  water  flows  down 
Dry  creek  than  would  naturally  flow  there- 
in, while  it  is  contended  by  the  defendants 
that  about  half  the  water  flowing  in  Wilson 
and  Dry  creeks  together  naturally  flows 
down  Dry  creek,  and  that  the  head  of  Dry 
creek  has  not  been  lowered  so  that  more  than 
its  natural  sliare  of  water  comes  down 
through  it  This  is  the  main  contention  in 
the  case. 

The  answer  is  excee<lingly  long,  and  the 
court  sustained  a  demurrer  to  the  second, 
foturtb,  and  flfth  affirmative  defenses  set  up 
In  the  first  answer  of  defeudnuts,  to  which 
rulings  the  defendants  excepted,  and  stood 
upon  their  defenses.  There  is  no  argument 
In  appellants'  brief  upon  this  branch  of  the 
case,  and  it  is  a  little  difficult  to  understand 
their  objections  to  the  action  of  the  court  in 
sustaining  the  demurrer.  But  we  Judge, 
from  the  first  afflrniatlve  defense,  and  'roni 
the  cases  cited  by  appellants  to  sustain  their 
contention  that  the  court  erred  in  sustaining 
the  demurrer,  that  the  contention  is  that 
there  was  a  defect  of  parties  defendant  The 
answer  set  up  the  fact  that  the  waters  of 
Dry  creek  have  been  ("ontinuously  used  upon 
lauds  other  than  the  lands  of  the  appellants, 
for  beneficial  purposes,  and  that  many  of 
these  owners  have  not  been  made  parties  to 
this  proceeding;  and  the  answer  asks  that  all 
the  parties  interested,  or  that  use  or  claim 
rights  to  said  waters,  be  made  parties  here- 
to, so  that  the  rights  of  all  persons  interest- 
ed may  be  determined  in  this  suit — setting 
forth  the  names  of  the  parties  Interested,  so 
far  as  known.  The  cases  of  Ralph  v.  Lo- 
mer.  3  Wash.  St  401,  28  Pac.  760.  and  Han- 
negan  v.  Roth,  12  Wash.  697,  44  Pac.  256,  do 
not  throw  much  light  on  the  subject  under 
dlsctission.  In  Ralph  v.  Tx>uier  it  was  simply 
held  that  the  question  of  a  defect  of  parties 
plaintiff  in  an  action,  not  having  been  raised 
In  the  court  below,  would  not  be  considered 
In  the  appellate  court.  The  same  proposition 
was  aswrted  In  Hannegan  v.  Roth,  supra, 
but  in  addition  it  was  said  there  that  the 
rights  of  the  respective  parties  respondent 
were  not  so  dependent  upon  or  united  with 


each  other  that  separate  relief  might  not  be 
granted  in  favor  of  one  or  more  of  them. 
And  in  this  case,  if  the  allegations  of  the  an- 
swer are  true,  there  is  nothing  to  prevent  the 
court  from  passing  upon  the  rights  of  the 
litigants  before  it.  At  least,  the  decree  in 
this  case,  not  running  against  the  defendants 
suggested  in  the  answer  as  proper  parties 
defendant,  would  not  in  any  way  prejudicial- 
ly affect  the  rights  of  the  appellants.  The 
object  of  the  complaint  was  to  determine 
whether  the  apiiellants  should  be  enjoined 
for  the  wrongful  diversion  from  Wilson  creek 
of  a  portion  of  its  waters,  and  the  deter- 
mination of  this  question  does  not  in  any 
measure  hinge  upon  the  question  as  to  wheth- 
er or  not  other  parties  may  or  may  not  have 
been  diverting  said  waters  from  their  prop- 
er use.  Besides,  the  answer  does  not  allege 
that  these  third  parties  were  making  any 
claim  to  the  waters  of  Wilson  creek,  or  were 
at  that  time  using  them  adversely  to  the  re- 
spondents; and,  if  this  were  not  shown,  the 
respondents  would  have  no  cause  of  action 
to  enjoin  these  parties,  no  matter  what  they 
may  have  done  in  times  gone  by. 

The  fifth  affirmative  defense,  to  which  a 
demurrer  was  sustained,  was  an  allegation 
that  the  Yakima  Valley,  in  which  the  land  de- 
scribed is  situated,  was  a  dry  and  arid  coun- 
try, and  that  artificial  irrigation  was  neces- 
sary to  its  cultivation;  and  alleged  a  custom 
that  had  given  to  the  first  appropriatora  of 
the  waters  of  a  stream  for  beneficial  purposes 
the  first  and  prior  and  better  right  to  use 
the  waters  so  appropriated,  suid  that  declar- 
atory of  these  uses  and  customs,  the  Leg- 
islature of  the  territory  of  Washington,  at 
their  session  in  1873,  passed  an  act  which 
applied  to  Yakima  county,  wherein  it  was 
declared  that,  in  all  controversies  affecting 
the  right  to  water  in  the  county  of  Yakimii 
— whether  for  mining,  manufacturing,  agri- 
cultural, or  other  useful  purposes — ^the  rights 
of  the  parties  should  be  determined  by  the 
dates  of  the  appropriations,  respectively. 
This  defense  was  an  immaterial  one,  under 
the  decision  of  this  court  in  Benton  v.  John- 
cox,  17  Wash.  277,  49  Pac.  495,  39  L.  R.  A. 
107,  61  Am.  St  Rep.  912,  where  it  was  held. 
In  construing  this  section  of  the  statute  set 
forth  in  the  answer,  that  the  doctrine  of  ap- 
propriation applied  only  to  public  lands,  and 
that,  when  such  lands  ceased  to  be  public 
and  became  private  property,  it  was  no  lon- 
ger applicable,  and  that  it  did  not  apply  as 
against  rights  which  had  become  fixed  prior  to 
the  act  It  would  not  be  important  in  this  case 
in  any  event  because  the  api>ellant8  disclaim 
any  right  to  any  of  the  waters  except  those 
which  naturally  flow  down  the  bed  of  Dry 
creek,  and  the  respondents  make  no  claim  to 
such  waters;  the  whole  controversy  in  this 
case  being  over  the  question  of  whether  or 
not  the  head  of  Dry  creek  had  been  lowered 
or  raised,  so  that  in  one  instance  more  than 
the  just  proportion  of  water  would  flow  down 
Dry  creek,  and  in  the  other  more  than  a  just 
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l)roportlon  of  the  whole  volume  would  flow 
down  Wilson  creek.  This  wag  the  theory 
upon  which  the  case  was  tried.  No  error 
was  committed  by  the  court  in  sustaining 
the  demurrer  to  the  sixth  affirmative  de- 
fense, for  the  matters  therein  stated  would 
not  under  any  circumstances  constitute  an 
estoppel.  An  examination  of  the  testimony 
in  this  case  convinces  us  that  It  overwhelm- 
ingly supports  the  findings  of  the  court  In 
every  essential  particular,  and  that  the 
amount  of  water  wUicli  naturally  flows  down 
Wilson  creek  has  been  decreased  by  lowar- 
ing  the  head  of  Dry  creek.  A  particular 
discussion  of  the  testimony  would  not  be 
beneficial. 

It  is  also  insisted  by  the  apiiellants  that 
the  decree,  as  rendered,  is  too  indefinite  and 
uncertain.  The  decree  provides  "that  the 
plaintiffs  and  intervener  are  entitled  to  the 
perpetual  use  of  and  to  have  the  perpetual 
flow  of  the  waters  of  Wilson  creek  through 
said  Wilson  creek  down  to  the  head  of  their 
ditches  in  Wilson  creek,  on  the  lands  of 
plaintiffs,  of  1,300  inches  of  water,  meanured 
under  a  four-Inch  pressure,  according  to  the 
custom  of  miners;  that  they  are  hereby  de- 
clared to  be  the  owners  of  the  right  to  use 
said  water,  and  their  title  thereto,  as  against 
the  defendants  herein,  and  each  of  them,  is 
hereby  quieted;  that  their  right  to  such  use 
Is  as  follows:  The  intervener  is  entitled  to 
the  use  of  the  first  225  Inches  of  said  amount, 
and  the  plaintiffs  to  1,075  inches  of  said 
amount"  It  seems  to  us  that  this  decree 
is  definite  and  certain  as  to  the  amount  of 
water  which  is  to  be  decreed  to  the  use  of 
the  respondents.  The  decree  makes  other 
])rovisions,  which  it  is  not  necessary  to  men- 
tion, for  the  purpose  of  carrying  out  the 
main  provisions  of  the  decree,  and  enjoins 
the  appellants  from  in  any  manner  Interfer- 
ing with  the  waters  of  Wilson  creek  so  as  :o 
prevent  in  any  manner  a  full  9ow  of  1,300 
Inches  of  the  waters  of  Wilson  creek — being 
such  as  naturally  flow  tiierein — from  coming 
down  to  the  lauds  of  the  resiK)ndents,  and 
from  In  any  manner  interfering  with  the 
l)anks  of  Wilson  creek,  and  further  provides 
"that  at  any  time  the  defendants,  or  either 
of  them,  deem  themselves  or  himself  able  to 
show  that,  with  the  bed  and  banks  of  Wilson 
<'n>ek  at  the  head  of  Dry  creek  in  the  condi- 
tion afore.sald  [that  Is,  the  condition  specified 
by  the  decree],  there  will  flow  a  greater 
amount  of  water  down  to  the  lands  of  plain- 
tiffs than  Is  necessary  to  supply  and  furnish 
the  plaintiffs  and  Intervener  with  1,.S00 
Inches  of  water,  then  said  defendants  ot  de- 
rendant  shall  have  the  right  to  move  the 
<-ourt  to  modify  this  decree  so  as  to  i»ermit 
them  to  have  the  right  to  divert  any  such 
surplus  Into  Dry  creek  to  use  for  any  bene- 
ficial pnriH>se."  It  seems  to  us  not  only  that 
this  is  a  definite  decree,  but  that  It  is  a  Just 
one,  looking  to  the  Interests  of  both  rewiwnd- 
ents  and  appellants  in  the  action.  Of  course, 
it  is  more  or  less  of  an  onerous  duty  that  is 


imposed  upon  the  appellants  to  ask  for  a 
modification  of  the  decree  when  circumstan- 
ces warrant  it,  but  it  is  a  duty  that  is  neces- 
sarily lmix>sed  by  conditions  existing.  The 
exact  and  Just  distribution  of  water  Is  ordi- 
narily a  difllcult  matter  to  determine,  but  we 
think  It  has  been  determined  In  this  case 
with  as  much  exactness  as  the  clrcumstauces 
proven  will  admit. 
The  judgment  is  affirmed. 

FULLERTON,   C.   J.,   and  HADLEY  and 
MOUNT,  JJ.,  concur. 


STATE  ex  rel.  TWIGG  v.  St'PERlOB 

COURT  OP  KING  COUNTY 

et  al. 

(Supreme  Court  of  Washinston.    April  0,  19M.) 

MOBTOAGE  F0BECL08UBE  —  DEFICIEXCT  JUDG- 
MENT—PRATES  OF  OOMPLAI.NT— PROHIBITION 
—  ERRONEOUS  VACATION  OF  JUDOMEXT  — 
PRIORITY  OF  BEMEOr— APPEAL. 

1.  A  prayer  for  general  relief  authorizes  a  de- 
ficiency judgment  in  a  mortgage  foreclosure. 

2.  Under  2  Ballinger's  Ann.  t:odes  &  St.  i 
5770,  authorizing  the  writ  of  proliibition  only 
where  there  is  not  a  plain,  8i)eeay,  and  adequate 
remedy  in  the  ordinary  course  of  law,  prohibi- 
tion will  not  issue  to  restrain  the  lower  court's 
erroneous  vacation  of  a  deficiency  judgment  in  a 
mortgage  foreelo.sure,  since  from  such  ruling  an 
apiieal  will  lie,  under  section  0500.  subd.  1.  pro- 
viding that  the  party  aggrieved  may  api>eal  from 
a  final  judgment. 

Original  application  for  a  writ  of  prohibi- 
tion by  the  state  of  Washington,  on  the  rela- 
tion of  Dora  Twlgg,  against  the  superior 
court  of  King  county,  and  W.  R.  Bell,  as 
judge  thereof.    Writ  denied. 

Fred  H.  I'etersou,  for  retator.  H.  E.  Peck, 
for  respondent. 

MOUNT,  J.  Original  application  for  a  writ 
of  prohibition.  It  api>ears  from  the  record 
herein  that  the  relator  on  May  12,  18«9.  com- 
menced an  action  In  the  superior  court  of 
King  county  against  Fannie  James  and  J.  L. 
James,  husband  and  wife,  to  recover  upon  two 
promissory  notes  dated  In  April,  l.S!)3,  and 
to  foreclose  a  mortgage  given  upon  real  prop- 
erty in  said  county  to  secure  the  said  notes. 
Personal  service  of  the  summons  and  com- 
plaint was  made  upon  each  of  the  defendants 
In  that  action.  The  prayer  of  the  complaint 
was  as  follows:  "Wherefore  plaintiff  demands 
judgment  against  said  defemlant.s  and  each 
of  them,  upon  the  first  cause  of  action,  in  the 
sum  of  $500,  with  Interest  from  April  18. 
lSt>3,  at  twelve  per  cent,  ijer  annum,  until 
paid,  and  upon  the  secoud  cause  of  action 
In  the  sum  of  $220.00,  with  interest  from 
April  2{>,  1803,  at  twelve  per  cent,  per  annum 
until  paid,  and  for  taxes  paid  In  the  sum  of 
$72.00,  and  attorney's  fee  in  the  sum  of  $."iO. 
and  for  all  costs  and  disbursements  herein 
taxtHl ;   tlmt  a  decree  be  entered  foreclosing  the 


V  L  See  Mortgages,  vol.  33,  Cent.  Dig.  {  1603. 
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» foresaid  mortgage,  and  that  the  aforesaid 
JudgiiuMit.  and  the  whole  thereof,  be  paid  out 
of  the  proceodR  nccrutng  from  the  sale  of  the 
property  in  sold  complaint  and  mortgage  de- 
scritied,  and  that  the  plaintiff  or  any  person 
may  l>eoome  a  purchaser  and  be  let  into  pos- 
session of  .«aid  premises  upon  the  production 
of  a  certificate  of  purchase,  and  that  said  de- 
fendants, and  each  of  them,  be  forever  barred 
of  any  and  all  right  and  title  whatsoever  in 
and  to  said  lots,  or  either  of  them,  except  the 
right  to  redeem;  and  that  piaiutifF  have  sucli 
other  and  further  relief  as  may  seem  proper 
herein."  Neither  of  the  defendants  appeared 
in  response  to  said  summons  and  complaint, 
but  both  made  default.  Thereafter,  on  June 
S,  ISOO.  a  Judgment  was  entered  as  follows, 
omitting  the  title:  "The  court  having  made 
its  findings  of  fact  and  conclusions  of  law  in 
.>^id  action,  now,  upon  motion  of  Fred  H.  Pe- 
terson, attorney  for  plaintiff,  this  court  enters 
the  following  decree:  Wherefore  it  is  hereby 
flrderetl.  adjudged,  and  decreed  that  said 
pliiiiitiff  have  and  recover  from  said  defend- 
ants, and  each  of  them,  the  siuu  of  $1,146.20, 
witli  interest  thereon  at  the  rate  of  twelve  per 
cent,  per  annum  until  paid,  and  an  attorney's 
fee  of  ^riO,  and  all  costs  and  disbursements 
herein;  that  the  mortgage  descrllied  in  the 
complaint  in  said  action  be  foreclosed,  and 
the  property  therein  de8crll)ed,  to  wit,  lots  4 
and  5  in  block  57  in  Giluian  Park,  in  said 
King  county,  be  sold  by  the  sheriff  of  said 
county  in  the  manner  provided  by  law,  and 
that  the  proceeds  thereof  be  applied  in  pay- 
ncnt  of  tlie  aforesaid  Judgment,  attorney's 
'ee.  and  costs,  and  interest,  and  the  plaintiff 
have  a  Judgment  for  any  deficiency  that  may 
remain  after  applying  the  proceeds  of  such 
xale  as  aforesaid,  and  that  execution  may  is- 
sue for  such  deficiency  against  the  property 
of  each  of  said  defendants;  that  said  plaintiff 
or  any  other  person  may  l)ccome  a  purchaser 
at  such  sale,  and  that  the  purchaser  je  let 
into  possession  of  said  premises  uiion  the  pro- 
duction of  a  certificate  of  purchase;  and  that 
said  defendants,  and  each  of  them,  be  forever 
jiirred  from  any  and  all  right,  title,  and  inter- 
est whatever  in  and  to  the  said  property,  ex- 
cept the  right  to  redeem  as  provided  by  law." 
Suljst'ijuoutiy,  In  July,  ISOK,  the  proix-rty  de- 
.scribed  in  the  decree  was  sold  for  $500,  leav- 
ing a  bakiuce  of  $743  unsatisfied.  The  sale 
vas  subsequently  confirmed,  and  the  deed  is- 
sued. Nothing  further  was  done  in  the  case 
until  Febniai-y  17,  1904,  when  the  defendants 
:herein  appeared  specially  and  moved  the  trial 
court  to  set  aside  and  vacate  the  Judgment 
U|>on  the  grotmds  tliat  it  is  void  because  the 
<.-ourt  had  no  Jurisdiction  to  grant  the  relief 
claimed  in  the  decree;  that  it  was  rendered  by 
-default,  without  proof  of  service;  that  it  was 
procured  by  fraud;  and  that  the  complaint  did 
not  demand  a  deficiency  Judgment.  When 
tills  motion  was  heard,  the  Judge  stated  that 
be  would  grant  an  oi-der  vacating  the  deficien- 
cy Judgment,  on  the  ground  that  the  prayer 
of  tbe  complaint  did  not  authorize  such  Judg- 


ment. No  order  was  made,  however;  the  court 
granting  the  plaintiff  time  to  apply  here  for 
a  writ  of  prohibition,  which  was  done,  and 
a  temi)orary  writ  was  issue<l. 

The  main  contention  upon  the  argument 
here  is  upon  the  question  wlietlier  the  lower 
court  had  Jurisdiction  to  gnint  a  deficiency 
Judgment,  upon  tlie  prayer  of  the  complaint 
alwve  quoted,  where  the  defendants  default- 
ed. We  have  no  doubt  upon  this  question. 
It  falls  S(|uarely  within  the  rule  in  Rogers  v. 
Turner,  19  Wash.  .399,  53  Pac.  C03.  While 
we  are,  for  tliat  reason,  of  the  opinion  that 
the  lower  court  is  threatening  to  commit  error, 
yet  this  is  not  enough  to  authorize  us  to  Issuc- 
tlie  writ  prayed  for,  becau.se,  under  the  stat- 
ute, tlie  writ  will  issue  only  "where  there  is 
not  a  plain,  speedy  and  adequate  remedy  in 
the  ordinary  coui"se  of  law."  Section  5770,  2 
Baliiiiger's  Ann.  Codes  &  St.  This  court  has 
frequently  held  that  the  writ  will  not  issue 
for  the  purpose  of  correcting  or  reviewing  er- 
roi-8  of  the  trial  court.  State  ex  rel.  Foster 
v.  Superior  Court,  30  Wash.  156,  70  Par.  230, 
73  Pac.  690,  and  authorities  there  cited.  It 
follows  that  the  writ  will  not  Issue  to  prevent 
the  court  from  committing  a  threatened  error. 

It  is  true,  as  argued  by  relator,  that  we 
have  many  times  held  that  there  is  no  appeal 
from  an  order  vacating  a  Judgment  Nelson 
v.  Denny,  26  W^ash.  327,  67  Pac.  78.  But  In 
all  the  cases  where  we  have  so  held,  tlie  effect 
of  the  order  vacating  the  Judgment  was  not  a 
final  disposition  of  the  case.  It  permitted 
the  parties  to  contest  the  case  upon  tlie  mer- 
its, and  a  subsequent  final  Judgment  to  lie  en- 
tered, from  which  an  appeal  might  be  taken. 
The  reason  given  for  the  rule  In  such  case  is 
that  such  practice  needlessly  delays  litigation, 
and  permits  causes  to  lie  brouglit  here  b.v 
jiiecemeal.  But  such  Is  not  this  case.  If  the 
lower  court  shall  make  the  order  setting  aside 
the  deficiency  Judgment  because  the  court 
was  not  authorized  to  enter  it  under  the  prayer 
of  the  complaint,  that  order  will  be  a  final 
determination  of  that  part  of  the  Judgment. 
:t  will  completely  determine  the  case,  and  will 
certainly  affect  a  substantial  right.  It  is 
clearly  appealable,  under  subdivision  1,  §  6500, 
2  Balllnger's  Ann.  Codes  &  St. 

For  this  reason,  the  writ  prayed  for  is  de- 
nied. 

FUIJ.ERTON,  C.  J.,  and  ANDEIiS  and 
IIADLEY,  JJ.,  concur. 


(HN.M.  in» 
TERRITORY  ex  rel.  PARKER  v.  MAYOR, 
ETC.,  OF  CITY  OF  SOCORRO. 

(Supreme  Court  of  New  Mexico.     March  3, 
10(H.') 

UANOAMUS   TO   CITT— JUDICIAL    NOTICE— CUAB- 
TEB— TAX    LEVIES— CITT    BONDS— PARTIES. 

1.  In  the  absence  of  any  showing  as  to  the 
particular  law  under  which  the  city  of  Socorro 
IS  organized,  while  this  court  cannot  take  judi- 
cial notice  of  the  fact  that  it  was  organized  un- 
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der  Act  Feb.  11,  1880  (Prince's  Laws,  p.  174,  c 
38),  still  this  court  may  look  to  the  terms  of 
that  act,  if  necessary,  to  support  a  judgment  of 
mandamus  against  the  city. 

2.  Section  2529,  Comp.  Laws  1897,  limiting 
tax  levies  by  cities  to  1  per  cent,  for  all  pur- 
poses, applies  only  to  cities  organized  under 
chapter  39,  p.  81,  Laws  1884. 

3.  A  writ  of  mandamus  is  properly  directed  to 
the  mayor  and  city  council,  to  compel  a  tax 
levy. 

4.  Where  the  only  denial  of  the  validity  of 
the  bonds  of  the  city  of  Socorro  consists  in  as- 
serting an  erroneous  conclusion  as  to  the  legal 
requirements  of  an  ordinance  directing  their 
issue,  and  providing  for  a  tax  levy  for  their 
payment,  and  no  fact  is  asserted  against  their 
validity,  tliey  need  not  be  reduced  to  judg- 
ment before  resort  is  had  to  mandamus  to  com- 
pel a  tax  levy  to  pay  the  same. 

6.  It  is  no  defense  for  the  defendant  city  to 
show  that  relator  owns  only  a  portion  of  a  bond 
issue.  The  other  bondholders,  if  any,  may,  in  a 
proper  proceeding,  assert  their  right  to  par- 
ticipate in  the  fruits  of  the  mandamus. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Socorro  (boun- 
ty;  before  Justice  McMllIen. 

Mandamus  by  the  territory,  on  the  rela- 
tion of  George  Parker,  against  the  mayor 
and  city  council  of  the  city  of  Socorro. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

A.  A.  Sedlllo  and  H.  M.  Dougherty,  for 
appellants.    James  G.  Fitch,  for  appellee. 

PARKER,  J.  This  was  an  action  of  man- 
damus to  compel  the  levy  and  collection  of 
a  tax  by  the  city  of  Socorro  to  pay  certain 
bonds  of  the  city,  and  certain  Judgments  re- 
covered upon  interest  coupons.  The  case 
was  tried  upon  the  alternative  writ,  the  an- 
swer, and  the  proof  submitted  by  the  parties. 
The  proofs  are  not  made  a  part  of  the  rec- 
ord. In  the  absence  of  anything  to  the  con- 
trary, this  court,  of  course,  must  indulge  the 
assumption  that  every  fact  necessary  to  sup- 
port the  Judgment  was  established  by  com- 
petent evidence,  and  that  every  fact  alleged 
In  the  answer  Inconsistent  with  the  correct- 
ness of  the  Judgment  was  found,  upon  com- 
petent evidence,  against  the  defendant.  This 
brings  the  Inquiry  within  much  narrower 
limits  than  Is  discussed  in  the  briefs.  The 
ease  made  by  the  alternative  writ,  the  find- 
ings of  fact  by  the  court,  and  every  fact 
brought  in  Issue  by  the  answer,  which  are 
assumed  here  to  be  correctly  found  against 
the  defendant,  constitute  the  case  for  review. 

Upon  this  record  there  properly  arise  the 
following  questions: 

1.  It  is  nowhere  alleged,  either  in  the  writ 
or  answer,  under  what  law  the  city  of  So- 
corro is  organized.  While  we  know  from 
our  records  that  Socorro  was  organized  in 
January,  1881,  under  the  act  of  February 
11,  1880  (Prince's  Laws,  p.  174,  c.  38;  see 
Com'rs  Socorro  Co.  v.  Leavitt,  4  N.  M.  [Gild.] 
37,  12  Pac.  759),  sttU  we  may  not  be  able  to 
take  Judicial  notice  of  the  fact.  But  we  will 
be  at  liberty  to  look  to  that  act,  if  necessary. 
In  support  of  this  Judgment,  in  the  absence 


of  any  showing  that  Socorro  was  orsanlzed 
under  some  other  law. 

2.  It  is  urged  that  Socorro  is  limited,  by 
section  2529,  Comp.  Laws  1897,  to  a  tax 
levy  of  1  per  cent,  for  all  purposes.  But  it 
is  to  be  observed  that  this  section  is  section 
116,  c.  39,  p.  128,  Laws  1884,  and  is  limited 
to  cities  organized  under  that  act  No  such 
limitation  is  contained  In  the  act  of  1880, 
but,  on  the  other  band,  it  is  there  provided 
that,  for  any  debt  created,  the  common  coun- 
cil shall  add  to  the  tax  roll  of  each  year, 
successively,  a  levy  sufficient  to  pay  annual 
interest  on  such  debt,  with  an  addition  of 
not  less  than  6  cents  on  the  $100  to  create 
a  sinking  fund  for  the  liquidation  of  the 
principal.  Prince's  Ijiws,  p.  190,  c.  38,  S  55. 
In  rendering  the  Judgment,  the  court,  we 
will  assume,  looked  to  this  act  for  the  power 
and  duty  of  the  city  to  make  the  levy  com- 
manded. 

3.  It  is  urged  that  this  mandamus  compels 
the  expenditure  of  funds  in  payment  of  re- 
lator's interest  coupons  and  bonds,  which  are 
needed  for  current  expenses.  This,  if  true, 
it  is  conceded,  is  a  good  defense.  But  this 
judgment  was  rendered  to  compel  the  levy 
of  a  special  tax  to  be  used  exclusively  to  pay 
the  city's  bonds  and  interest,  and  is  wholly 
disconnected  from  any  levy  for  current  ex- 
penses. It  does  not  attempt  to  appropriate 
any  funds  which  are  to  be  raised  or  could  bo 
used  for  current  exiienses. 

4.  It  is  urged  that  this  writ  was  directed 
to  the  office,  and  not  the  officer.  No  such  ob- 
jection was  made  below,  and,  if  made.  It 
would  have  been  unavailing.  Com'rs  v.  Sel- 
lew,  99  U.  S.  624,  25  L.  Ed.  333;  Thompson 
V.  U.  S.  ex  rel.  Cambria  Iron  Co.,  103  U.  a 
480,  26  L.  Ed.  521;  High  on  Extraordinary 
Legal  Remedies,  {«  337,  442,  443,  543. 

5.  It  is  objected  that  mandamus  will  lie 
only  after  Judgment  on  the  btmds.  It  is  to 
be  noted  that  the  only  denial  of  the  validity 
of  these  bonds  consists  in  stating  in  the  an- 
swer that  no  ordinance  was  passed  provid- 
ing for  the  levy  of  a  tax  for  their  payment, 
as  is  provided  by  the  sixth  subdivision  of 
section  2402,  Comp.  Laws  1897.  This  section 
is  a  part  of  the  act  of  1884,  and  no  such  re- 
quirement is  to  be  found  in  the  act  of  1880. 
And  in  the  act  of  1884,  p.  124,  c.  39,  i  105. 
It  is  provided:  "Every  city  or  town  incor- 
porated previous  to  the  taking  effect  of  this 
act  which  shall  choose  to  retain  such  organ- 
ization shall.  In  the  enforcement  of  the  pow- 
ers or  the  exercise  of  the  duties,  conferred 
by  the  special  charter  or  general  law  under 
which  the  same  shall  be  incorporated,  pro- 
ceed in  all  respects  as  provided  by  such  spe- 
cial charter  or  general  law."  It  Is  not  de- 
nied that  the  bonds  were  Issued,  or  that  the 
city  owes  them,  or  that  the  relator  was  the 
legal  holder  thereof,  and  It  is  admitted  that 
for  10  years  the  city  had  been  levying  the 
very  tax  which  It  now  refuses  to  levy.  The 
only  denial  of  the  validity  of  the  bonds  i» 
based  upon  a  misunderstanding  of  the  re- 


Uigitized  by 


Google 


N.M.) 


BIPLBT  T.  COCHITI  GOLD  MIN.  CO. 


285 


qnlrements  of  the  law  In  regard  to  tbelr  is- 
sue. This  question  of  law  can  as  well  be 
settled  in  a  mandamus  proceeding  as  in  any 
otber.  No  question  exists  as  to  tlie  validity 
of  tbese  bonds  wbicb  either  party  has  a 
right  to  insist  upon  having  tried  and  settled 
by  Judgment  Iiefore  resort  to  mandamus  is 
bad.  The  erroneous  assumption  as  to  the 
law  being  disposed  of  against  defendant.  It 
may  be  said  to  admit  their  validity.  Under 
tbese  circumstances,  mandamus  will  lie  to 
compel  a  tax  levy,  without  first  reducing  the 
bonds  to  Judgment 

6.  Defendant  complains  that  relator  owns 
only  34  out  of  a  total  issue  of  60  of  these 
bonds,  and  is  seelcing  to  appropriate  the  en- 
tire levy  to  his  demands,  to  the  exclusion  of 
otber  bondholders.  This  is  a  matter  of 
which  the  city  cannot  complain.  The  other 
bondholders,  if  any  (and  we  might  assume 
in  this  case  tliat  the  court  found  as  a  fact 
that  there  are  none),  will  be  at  liberty  to 
avail  themselves  of  this  tax  levy,  and  have 
the  proceeds  marshaled  and  equitably  dis- 
tributed to  all  bondholders.  Galena  v.  U.  S. 
ex  rel.  Amy,  5  Wall.  705,  18  L.  Ed.  5C0. 

We  find  no  error  in  the  record,  and  the 
Judgment  will  be  affirmed,  and  it  ts  so  or- 
dered. 

MILLS.  C.  J.,  and  BAKEH  and  McFIE; 
JJ..  concur.  POPE,  J.,  did  not  participate 
in  this  decision. 


(»  N.M.  lat) 

ItlPLEX  et  al.  v.  COCHITI  GOLD  MIN.  CO. 
et  al. 

(Supreme  Court  of  New  Mexico.     March  3, 
1904.) 

mechanics'  ijess— when  allowed— hinino 

SEPAIB8. 

1.  A  mechanic's  lien  will  not  lie  when  small 
articles  are  bought  in  the  ordinary  course  of 
busineRS  to  replace  parts  of  machinery  which 
freqnentlj-  wear  out,  and  which  have  to  be  re- 
placed, when  such  parts  are  attached  to  the  ma- 
chinery by  the  company  buying  them,  and  espe- 
cially when  the  evidence  does  not  show  that  the 
parts  bought  were  to  be  used  in  any  particular 
mill,  or  at  any  particular  mine. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bernalillo 
County;    before  Justice  Benjamin  S.  Baker. 

The  Cochltl  Gold  Mining  Company  is  a  cor- 
poration organized  under  the  laws  of  the 
state  of  New  Jersey,  and  operated  the  Al- 
bemarle Mine  and  Mill  in  the  county  of  Ber- 
nalillo, territory  of  New  Mexico.  For  sev- 
eral years  before  the  buying  of  the  articles  in 
question  the  mine  and  mill  had  been  worked 
on  an  extensive  scale,  but  previous  to  the 
bringing  of  this  suit  it  bad  been  placed  in 
the  bands  of  a  receiver,  and  by  leave  of  the 
court  the  American  Engineering  Works  inter- 
vened, and  sought  to  foreclose  a  niechauic's 
Uen  for  the  sum  of  $1,34.3.07  for  certain  arti- 
cles furnished  the  Cochiti  Gold  Mining  (^m- 


pany,  consisting  of  chucks,  arm  bolts,  and 
roll  shells  (principally  roll  shells).  On  the 
trial  the  American  Engineering  Company  ad- 
mitted a  counterclaim  of  $242.35,  and  Judg- 
ment was  entered  in  its  favor  for  tlie  sum  of 
$1,100.75,  but  the  court  held  that  it  was  not 
entitled  to  a  lien  on  the  mine  and  mill.  From 
this  judgment,  because  it  did  not  give  a  lien 
on  the  mine  and  mill,  the  intervener,  the 
American  Engineering  Works,  appealed.  Af- 
firmed. 

Felix  H.  Lester  and  A.  X  Mitcliell,  for  ap- 
pellant.   William  B.  Ghiiders,  for  appellees. 

MILLS,  C.  J.  (after  stating  the  facts).  But 
one  point  need  be  considered  in  passing  upon 
this  case,  and  that  is  whether  or  not  the 
chucks,  arm  bolts,  and  roll  shells  which  were 
supplied  to  the  Cochiti  Gold  Mining  Company 
by  the  American  Engineering  AVorks  were 
such  articles,  and  were  furnished  under  such 
conditions,  as  would  entitle  the  party  furnish- 
ing them  to  a  mechanic's  lien.  The  roll  shells 
were  the  principal  articles  delivered,  as  the 
chucks  and  arm  bolts  were  billed  at  only  $51.- 
2i),  while  the  roll  shells  were  valued  at  $1,- 
201.82.  "Chucks,"  as  we  understand  the 
term  as  used  in  this  case,  is  a  contrivance 
which  serves  to  hold  a  drill  in  place.  Arm 
tK)lts  arc  simply  bolts  made  of  iron,  steel,  or 
other  metal,  and  which  usually  have  a 
thread  at  one  end,  on  which  a  nut  can  be 
screwed.  Roll  shells  for  mills  like  that  of  the 
Cochltl  Gold  Mining  Company  are  made  of 
specially  prepared  steel,  and  are  slipped  over 
two  rolls  which  revolve  towards  each  other, 
and  between  which  the  ore  passes  and  is 
crushed.  Roll  shells  frequently  wear  out  and 
liave  to  be  replaced.  Whether  or  not  in  any 
particular  case  a  mechanic's  lien  will  lie  de- 
pends largely  upon  the  statute  of  the  state 
or  territory  where  the  lien  is  sought  to  be  en- 
forced. In  this  territory  the  statute  in  re- 
gard to  mechanics'  liens  is  found  In  section 
2217,  Conip.  Laws  1897,  which  reads  as  fol- 
lows, to  wit:  "Every  person  performing  la- 
bor upon,  or  furnishing  materials  to  be  used 
in  the  construction,  alteration  or  repair  of 
any  mining  claim,  building,  wharf,  bridge, 
ditch,  flume,  tunnel,  fence,  machinery,  rail- 
road, wagon  road  or  aqueduct  to  create  hy- 
draulic power,  or  any  other  structure,  or  who 
performs  lalior  in  any  mining  claim,  has  a 
lien  upon  the  same  for  the  work  or  lalx>r 
done  or  materials  furnished  by  each  rosiiec- 
tively,  whether  done  or  furnished  at  the  in- 
stance of  the  owner  of  the  building  or  other 
hnprovement,  or  his  agent,  and  every  con- 
tractor, sub-contractor,  architect,  builder,  or 
other  person,  having  charge  of  any  mining 
or  of  the  construction,  alteration  or  repair, 
either  in  whole  or  in  part,  of  any  building  or 
other  Improvement,  as  aforesaid,  shall  be 
held  to  he  the  agent  of  the  owner  for  tlie 
purposes  of  this  act."  This  statute  seems  to 
contemplate  that  the  materials  funiislied 
must  be  supplied  for  the  purpose  of  making 
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repairs  to  particular  bnlldlngB,  machinery,  or 
other  classes  of  property  mentioned  in  the 
act  In  the  case  at  bar  the  record  shows  that 
the  mill  of  the  Coctiitl  Gold  Mining  Ck>in- 
pany  bad  been  running  for  seTeral  years  be- 
fore the  articles  on  which  the  salt  was 
brought  were  purchased;  that  they  were  or- 
dered at  various  times  from  the  intervener 
company  In  Chicago,  and  were  shipped  by 
It  to  New  Mexico;  and  that  during  the  same 
period  of  time  other  roll  shells  were  ordered 
from  the  Midvale  Steel  Company  and  the 
Chrome  Steel  Works,  and  that  a  number  of 
such  roll  shells  were  constantly  kept  on  hand, 
so  that  they  might  be  placed  on  the  rolls 
when  needed.  The  record  does  not  show  that 
the  American  Engineering  Worlcs  bad  any 
contract  to  supply  the  Cochlti  Gold  Mining 
Company  with  all  of  the  roll  shells  which  it 
might  need,  l>ut  on  the  contrary  it  shows  that 
such  shells  were  purchased  by  the  defend- 
ant company  from  the  intervener  and  other 
concerns,  Indiscriminately,  as  they  were  re- 
quired. We  cannot  think  that  the  purchase 
of  these  roll  shells,  arm  bolts,  and  chucks  by 
the  defendant  comitany  In  Chicago,  and  the 
shipping  of  them  to  New  Mexico,  where  the 
Cochlti  Gold  Mining  Company  might  or  might 
not  attach  them  to  its  machinery,  is  such  a 
furnishing  of  materials  to  be  used  in  the  re- 
pair of  machinery  as  Is  contemplated  by  our 
statute  allowing  mechanics'  liens  to  be  filed. 
If  the  American  Engineering  Works  had  had 
a  contract  by  which  they  were  obligated  to 
keep  the  mill  of  the  Cochlti  Gold  Mining  Com- 
pany in  repair  and  furnish  all  of  the  materi- 
als necessary  for  that  purpose,  then  we  think 
that  a  lien  would  lie.  In  this  case  the  evi- 
dence does  not  show  that  the  articles  bought 
were  to  be  used  in  any  particular  mill,  or  at 
any  particular  mine.  The  contract  between 
the  appellant  and  the  mining  company  was 
simply  that  of  an  ordinary  purchaser  of  sup- 
plies, sucb  as  large  manufacturing  concerns 
make  dally  and  in  the  ordinary  course  of  busi- 
ness. If  tbe  packing  In  an  engine  has  to  be 
renewed,  and  it  Is  so  renewed  by  the  com- 
pany owning  and  operating  it,  it  would  be  go- 
ing a  long  way,  in  our  opinion,  to  hold  that 
a  mechanic's  lien  would  lie  in  favor  of  the 
vendor  of  the  waste  with  which  tbe  packing 
is  made;  and  yet  tbe  furnishing  of  this  waste 
la  as  much  "furnishing  materials"  to  be  used 
In  the  repairing  of  machinery  as  the  furnish- 
ing of  the  roll  shells  and  other  articles  were 
In  this  case.  We  think  that,  to  authorize  a 
mechanic's  lien  for  the  repairs  of  machinery, 
such  repairs  must  be  in  tbe  nature  of  fixtures 
(Graves  v.  Pierce,  53  Mo.  423),  and  not  small 
parts  of  a  machine  which  are  constantly 
wearing  out  and  have  to  be  replaced.  The 
Snpreme  Court  of  Georg^ia  holds  that  where 
ft  machinist  merely  manufactures  or  sells 
materials  for  repairing  machinery,  or  repairs 
detached  parts  thereof,  but  has  nothing  to 
do  with  uniting  the  materials  to  the  machin- 
ery, he  obtains  no  lien.  Lioudon  v.  Coleman, 
69  Ga.  653. 


There  Is  no  error  in  the  judgement  complain- 
ed of,  and  th«  same  Is  therefore  affirmed; 
and  it  la  so  ordered. 

PARKER  and  McFIE,  JJ.,  concur.  BA- 
KER, J.,  having  tried  tbe  case  below,  did  not 
take  part  In  this  decision. 


(U  N.  U.  202) 
PEARCB  T.  ALBRIGHT. 

(Supreme  Court  of  New  Mexico.    March  8, 
1904.) 

UECHARIC'S  UKJf  —  NOTICE  —  APPEAIr— HABIC- 
LESS  EBBOB— TBIAI,  BT  JTTBT— WAIVER— AT- 
TOBNEY'S  FEES — EXECUTION. 

1.  In  this  case  the  notice  of  lien  does  contain 
a  statement  of  the  temts,  time  given,  and  con- 
ditions of  tbe  plaintiff's  contract. 

2.  Because  uie  Christian  name  of  the  person 
who  signed  the  notice  of  lien  was  not  writtSi 
out  in  full,  but  was  desi^ated  by  initials,  the 
notice  of  lien  is  not  a  nullity.  But  the  use  of 
initials  only,  instead  of  writing  oat  the  Chris- 
tian name  of  a  i>erson,  in  legal  instruments,  is 
a  practice  not  to  be  commended. 

8.  An  appellant  cannot  take  advantage  of  the 
fact  that  the  court  did  not  pass  upon  a  motion 
and  demurrer  filed  by  appellee,  as  he  Is  not  in- 
jured thereby.  The  appellee  alone  could  have 
objected  to  the  action  of  the  court  in  going  to 
trial  without  having  disposed  of  them. 

4.  When  a  case  is  tried  by  the  court,  without 
the  intervention  of  a  Jury,  neither  party  object- 
ing or  excepting,  and  when  both  parties  appear 
and  produce  witnesses,  presumably  they  desired 
a  hearing,  and  it  is  too  late  for  the  appellant 
to  first  raise  the  point  on  appeal  to  this  court 
that  the  record  does  not  show  the  jury  was 
waived. 

6.  The  value  of  attorney's  fees  can  be  fotmd 
by  the  court  in  the  absence  of  evidence  on  ttat 
point,   other   than   the   record  of  tbe   prooeed- 

6.  It  was  error  in  orderine  that  execution  Is- 
sue against  the  appellant  if  the  property  in  which 
the  lien  attached  did  not  bring  enough  to  sat- 
isfy the  Judgment,  but  this  error  is  cured  by  ap- 
pellee having  filed  a  disclaimer,  waiving  any 
personal  judgment  against  appellant 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Baker. 

Action  by  F.  L.  Pearce  against  Franc.  E.  L. 
Albright  Judgment  for  plaintiff.  Defend- 
ant appeals.    Modified 

T.  N.  Wllkerson,  for  appellant  John  H. 
Stlngle,  for  appellee. 


MILLS,  0.  J.  This  is  a  suit  brongtat  to 
foreclose  a  mecbanlc'a  lien  for  work  and 
labor  done  and  tbe  fnmlBbing  of  materials 
nsed  In  repairing  a  boose.  Tbe  work  and 
labor  was  done  and  the  materials  furnished 
at  the  Instance  of  one  Dolly  Monbars,  lessee 
of  tbe  appellant,  Mrs.  Albright,  who  owned 
the  property.  The  evidence  abowa,  and  tbe 
court  below  found,  that  the  owner  of  the 
property  knew  that  the  materials  were  be- 
ing furnished  and  tbe  repairs  being  made, 
and  that  ahe  did  not  post  tbe  notice  on  tbe 
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property  wltWn  three  days,  required  by  see- 
tion  2226  of  the  Compiled  Laws  of  1897, 
that  Bbe  would  not  be  responsible  tor  the 
same. 

To  the  complaint  a  demurrer  was  filed,  of 
which  it  will  be  necessary  for  us  to  consider 
only  two  of  the  grounds  set  up  In  it,  to  wit: 
(1)  That  the  notice  of  lien  waa  defective,  in 
that  It  did  not  contain  a  statement  of  the 
terms,  time  glTen,  and  condition  of  the  plain- 
tlfTs  alleged  contract;  and  (2)  that  the  al- 
leged notice  was  not  signed  with  the  legal 
name  of  any  person.  It  being  signed  by  F.  U 
Pcarce. 

If  the  first  ground  of  demurrer  was  tme  In 
fact,  the  complaint  should  have  been  dis- 
missed, but  an  examination  of  the  lien  dis- 
closes that  It  does  contain  a  statement  of 
the  terms,  time  given,  and  condition  of  the 
contract.  It  shows  that  the  contractor, 
Pearce,  on  or  about  December  20,  1900,  enter- 
ed Into  a  verbal  contract  with  Dolly  Monbars, 
tbe  occupant  of  the  premises,  to  perform  the 
IaI>or  and  furnish  the  materials  for  the  re- 
pair of  the  property  in  question  for  tbe  sum 
of  $200,  and  that  afterwards,  at  her  request; 
he  did  other  work  and  fnmlshed  additional 
materials  outside  of  the  contract  price  to  the 
extent  of  $14.25,  and  that  all  of  said  labor  was 
done  and  materials  furnished  between  Decem- 
ber 20,  1900,  and  January  SO,  1001;  that 
payments  were  to  be  made  as  the  work 
progressed,  and  the  Ixilance  on  the  comple- 
tion of  the  contract;  that  $122  had  I>een 
paid  on  account,  leaving  a  balance  due  of 
$92.25,  after  allowing  all  just  credits  and 
offsets.  This  Hen  is  sworn  to  by  F.  Ij. 
Pearce,  and  a  statement  of  his  account  Is  at- 
tached thereto.  We  think  that  this  notice 
of  lien  meets  the  objections  raised  by  appel- 
lant. 

Aa  to  the  second  ground  of  the  demurrer, 
the  appellant  does  not  produce  a  single  au- 
thority to  sustain  his  contention  that  the  no- 
tice of  lien  is  bad  because  when  it  was  sign- 
ed and  verified  the  appellee  used  the  initials 
of  his  Ghristian  name.  Instead  of  signing 
It  In  folL  Christian  and  surnames  are  used 
to  Identify  individuals,  and  to  distinguish 
them  from  each  other,  and  the  Initials  "F. 
L,.."  when  the  surname  is  written  out  in  full, 
sufficiently  identify  the  party  using  them. 
We  are  aware  that  at  common  law  a  pleading 
describing  parties  by  the  initials  only  of  their 
Christian  names  was  bad  on  special  demur- 
rer, but  we  think  that  this  is  not  the  modem 
rule,  and  that  no  written  instrument  should 
be  regarded  as  a  nullity  solely  Itecause  the 
Christian  name  is  designated  by  initrals,  in- 
stead of  being  written  out  In  full.  Fergu- 
son V.  Smith,  10  Kan.  396.  The  use  of  ini- 
tials only,  instead  of  writing  out  the  Christian 
name  of  a  person.  In  any  legal  instrument,  is 
a  practice  not  to  be  commended. 

The  court  properly  overruled  the  demurrer. 
After  the  overruling  of  the  demurrer,  the  de- 
fendant below  (appellant  herein)  filed  an 
answer,  and  tbe  attorney  for  the  appellee 


filed  a  motion  to  strike  out  the  greater  part 
of  It,  and  a  demurrer.  This  motion  and 
demurrer  were  In  one  paper,  and,  so  far  as 
the  record  shows,  were  never  acted  on  by  the 
court,  as  the  next  step  taken  In  the  case,  aa 
shown  by  the  transcript,  was  the  hearing  of 
evidence  by  the  court  This  hearing  was  on 
November  20  and  December  2,  1002.  Tbe 
evldmce  was  gone  into  quite  fully.  Two 
of  the  objections  raised  by  the  appellant  are 
that  the  court  below  erred  in  hearing  the 
cause  and  {giving  judgment  while  the  mo- 
tion to  strike  out  parts  of  tbe  answer  and 
the  demurrer  to  tbe  answor  were  pending. 
This  motion  and  the  demurrer  were  not  filed 
by  appellant,  but  by  tbe  appellee,  and  by 
the  failure  of  the  court  to  pass  upon  them 
tbe  appellant  was  not  Injured,  and  can  take 
no  exception  to  the  court* a  not  having  done 
so.  The  appellee  alone  could  have  objected 
to  tbe  action  of  the  court  in  going  to  trial, 
leaving  this  motion  to  strike  out  and  the 
demurrer  undisposed  of.  Orange  County 
Fruit  Exchange  v.  HubbeU,  10  N.  M.  58,  61 
Pac.  121;  Bethel  ▼.  Matthews,  13  Wall.  1,  20 
Ii.Ed.656. 

This  case  was  tried  by  the  court  without 
a  jury,  neither  party  objecting  or  excepting, 
although  both  were  present  personally  and  t^ 
attorney,  and  presumably  they  wished  for  a 
hearing.  Attom^s  for  each  side  examined 
and  cross-examined  the  several  witnesses  pla- 
ced on  the  stand,  and  after  bearing  tbe  en- 
tire evidence  the  court  found  the  issues  in  fa- 
vor of  the  plalnticr.  As  no  objection  was 
taken  or  exception  saved  to  proceeding  with 
the  trial  without  a  jury.  It  Is  too  late  for 
the  appellant  to  first  raise  the  point  on  ap- 
peal to  tbls  court  that  tbe  record  does  not 
show  a  jury  was  ttalved. 

There  is  nothing  in  the  objection  that  tbe 
court  erred  In  giving  judgment  for  attor- 
ney's fees,  when  there  was  no  evidence  in- 
troduced to  show  what  was  a  reasonable  at- 
torney's fee.  All  the  judges  now  on  this 
bench  have  been  practicing  attorneys  In  the 
past,  and  they  are  presumed  to  know  some- 
thing as  to  the  valne  of  attorney's  fees. 
The  value  of  attorney's  fees  can  be  found  by 
tbe  court  In  the  absence  of  any  evidence  on 
that  point  Pac.  Mutual  Life  Ins.  Co.  v. 
Fisher,  106  Cal.  224,  39  Pac.  758;  Watson  t. 
Sutro,  103  Cal.  169,  87  Pac.  201. 

We  Incline  to  the  opinion  that  the  court 
below  erred  in  ordering  execution  to  issue 
against  Franc.  E.  L.  Albright  if  the  property 
on  which  the  Uen  attached,  when  sold,  did 
not  bring  enough  to  satisfy  the  judgment,  for 
there  Is  nothing  In  the  record  to  show  any 
personal  liability  on  the  part  of  Mrs.  Al- 
bright Tbls  error  is,  however,  cured  by  rea- 
son of  tbe  appellee  having  filed  a  disclaimer 
waiving  any  personal  judgment  against  Mra 
Franc.  B.  L.  Albright 

There  is  no  error  In  tbe  Judgment  com- 
plained of,  and  the  case  is  hereby  remanded 
to  the  district  court  of  Bernalillo  county,  with 
Instructions  to  modify  tbe  Judgment  hereto- 
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fore  entered  in  this  cause  so  as  to  conform 
with  tlie  disclaimer  filed  by  tlie  defendant, 
and  it  is  so  ordered. 

PARKER  and  MePIB.  JJ.,  concur.  BAK- 
ER, J.,  having  tried  the  case  beiow,  took  no 
part  in  tills  decision. 


(IJN.M.  H7) 

FIRST  NAT.  BANK  OF  ALBUQUERQUE  t. 
LEWINSON. 

(Supreme  Court  of  New  Mexico.     Marcli  3, 
1904.) 

BES     JUDICATA— DEMUKREB. 

1.  A  judRinont  upon  a  judgment  upon  a  note 
of  a  firm  aKaiust  a  partner  not  served  nor  ap- 
pearing in  the  first  action  is  not  obtained  upon 
the  same  caiiBe  of  action  as  the  note,  and  is  no 
bar  to  a  subsequent  notion  on  the  note  under 
section  2043,  Comp.  Laws  189T. 

2.  A  demurrer  does  not  admit  the  truth  of  an 
allegation  of  a  legal  conclusion. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  B.  S.  Baker. 

Action  by  the  First  National  Bank  against 
Sussman  Lewlnson.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

Plaintiff  brought  action  on  a  certain  prom- 
issory note  against  the  firm  of  Lesser  &  Lew- 
lnson as  such,  and  recovered  Judgment 
There  was  no  service  on  defendant,  one  of 
the  partners,  nor  did  he  appear.  Afterwards 
plaintiff  brought  action  on  the  former  judg- 
ment against  defendant  and  recovered  judg- 
ment Defendant  appealed  to  this  court 
70  Pac.  567.  During  the  pendency  of  that 
appeal  In  this  court,  and  before  the  same 
was  decided,  this  action  was  commenced  in 
the  district  court  upon  the  original  cause  of 
action,  viz.,  the  note  heretofore  mentioned, 
as  is  provided  may  be  done  by  section  2943, 
Comp.  Laws  1897.  Defendant  answered, 
setting  up  the  recovery  of  the 'first  judgment, 
the  recovery  of  the  second  judgment  upon 
the  first,  the  appeal  and  pendency  of  the 
cause  in  this  court,  and  alleging  that  the 
cause  of  action  pleaded  In  this  case  was  the 
same  cause  of  action  upon  which  the  first 
and  second  judgments  were  obtained.  Plain- 
tiff demurred  to  the  answer  on  the  ground 
that  the  same  stated  no  defense,  which  de- 
murrer was  overruled,  and,  plaintiff  stand- 
ing on  its  demurrer,  on  motion  of  defendan 
Judgment  was  rendered  In  his  favor,  and 
plaintiff  appeals. 

A.  B.  McMillen,  for  appellant  W.  B. 
Childers,  for  appellee. 

PARKER,  J.  (after  stating  the  facts).  1. 
In  the  first  action  upon  the  note  against  the 
firm  as  such  the  parties  were  not  the  same 
as  in  the  present  action,  and  that  judgmeni 
cannot  be  held  to  be  a  bar  to  this  action  for 
that  reason.     The  second  action  upon  the 

1 1.  Sm  Pleading,  vol.  89.  Cent  Dig.  ^  S27. 


first  Judgment  was  between  the  same  par- 
ties as  the  present  one,  and,  if  upon  the  same 
cause  of  action,  is  a  bar  to  the  present  one. 
Is,  then,  the  judgment  recovered  In  the  first 
case,  and  used  as  a  cause  of  action  in  the 
second  case,  the  same  cause  of  action  sued 
on  in  this  case,  viz.,  the  note?  The  exact 
question  has  been  presented,  so  far  as  we 
are  advised,  in  but  two  cases,  in  each  of 
which  it  has  Iteen  held  that  a  Judgment  up- 
on a  note  is  not  the  same  cause  of  action  as 
the  note.  Steers  v.  Shaw,  53  N.  J.  Law,  358, 
21  Atl.  940;  Rogers  v.  Odell,  39  N.  H.  417. 
In  each  of  these  cases  the  plea  was  in  abate- 
ment on  the  ground  of  another  suit  pending 
for  the  same  cause,  but  the  same  principles 
apply  as  do  to  a  plea  in  bar  where  the  former 
suit  has  gone  to  judgment  The  Haytian 
Republic,  154  V.  8.  118,  128,  14  Sup.  Ct  992, 
38  L.  Ed.  930.  In  the  New  Hampshire  case, 
supra,  action  was  commenced  both  in  New 
Hampshire  and  Massachusetts  upon  the 
same  note,  and  Judgment  was  first  obtainei? 
in  Massachusetts.  Thereupon,  and  while 
the  action  on  the  note  was  still  pending  in 
New  Hampshire,  plaintiff  brought  action 
there  on  the  Massachusetts  Judgment  De- 
fendant pleaded  another  action  pending,  viz., 
the  action  on  the  note.  The  court  say: 
"What  is  meant  by  the  'same  cause  of  ac- 
tion' is  where  the  same  evidence  will  sup- 
port both  actions,  although  the  actions  may 
happen  to  be  grounded  on  different  writs. 
This  is  the  test  to  know  whether  a  final  de- 
termination in  a  former  action  is  a  bar  or 
not  to  a  subsequent  action,  and  it  runs 
through  all  the  cases  in  the  books,  both  for 
real  and  personal  actions.  It  was  resolved 
in  Ferrer's  Case,  6  Rep.  7,  that  where  one  is 
barred  in  any  action,  real  or  personal,  by  a 
Judgment  upon  demurrer,  confession,  ver- 
dict, etc.,  be  is  barred  as  to  that,  or  the  like 
action,  of  the  like  nature,  for  the  same  thing, 
forever.  By  this  test  the  two  actions  here  in 
question  cannot  be  regarded  as  for  the  same 
cause,  as  the  evidence  by  which  they  must 
be  supported  Is  essentially  different  Noth- 
ing but  an  authenticated  copy  of  the  Judg- 
ment Is  admissible  In  this  action.  In  the 
earlier  action  that  evidence  would  be  clearly 
incompetent  and  inadmh»lble."  In  the  New 
Jersey  case  the  same  reasoning  Is  Implied, 
and  the  same  result  reached.  That  this  test, 
viz.,  would  the  same  evidence  authorize  a 
Judgment  in  both  cases?  is  general,  if  not 
universally  adopted,  see  Stowell  v.  Chamber- 
lain, 60  N.  Y.  272;  Steam  Packet  Co.  v.  Brad- 
ley, 5  Cranch  (C.  C.)  393,  Fed.  Cas.  No.  13,333; 
Stone  V.  U.  a,  64  Fed.  667,  12  O.  C.  A.  451, 
afllrmed  167  U.  8.  178,  17  Sup.  Ct  778,  42  L. 
Ed.  127;  24  A.  &  E.  Ency.  (2d  Ed.)  781.  and 
note  2.  In  Stowell  v.  Chamberlain,  supra, 
it  is  said:  "It  is  not  sufficient  that  the 
transacticms  involved  In  and  giving  rise  to 
the  two  actions  are  the  same.  The  causes 
of  action  must  be  identical  to  the  extent  that 
the  same  evidence  will  support  both.  The 
form  of  action  may  be  diilerent;  and  tb« 
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causes  of  action  still  the  same;  that  is,  the 
evidence  may  be  equally  available  to  support 
either."  In  the  action  on  the  Judgment  the 
issues  were  the  rendition  of  the  former  Judg- 
ment, membership  in  the  firm  at  that  time 
of  defendant,  and  his  consequent  liability  to 
pay  the  same.  In  this  action  the  issues  are 
the  making  and  delivery  of  the  firm  note.  Its 
nonpayment,  and  the  membership  in  the  firm 
of  defendant  at  such  time  as  to  make  him 
liable  to  pay  the  same.  Not  a  single  ulti- 
mate fact  is  common  to  both  cases,  and  the 
evidence  in  each  case  is  absolutely  incompe- 
tent, irrelevant,  and  inadmissible  in  the  oth- 
er, and  would  not  authofiae  a  Judgment 
The  lack  of  Identity  of  causes  of  action  in 
the  two  cases  may  be  made  even  more  ap- 
parent when  seen  from  another  point  of 
view.  Supi)08e  the  plalutllf,  in  its  action  on 
the  first  Judgment  in  the  second  action  had 
failed  (as  it  should  have  done),  could  the  de- 
fendant be  heard  to  say  in  this  case  that 
that  Judgment  was  an  adjudication  of  de- 
fendant's nonreliabllity  on  the  note?  Clear- 
ly not.  No  such  issue  was  presented.  Mul- 
len V.  Mullock.  22  Kan.  598,  seems  at  first 
sight  to  militate  against  the  conclusions 
reached  here.  In  that  ease  B.  caused  the 
constable  to  levy  an  execution  upon  property 
as  the  property  of  execution  defendant.  M. 
replevlned  the  property  and  succeeded,  and 
B.  appealed.  While  this  action  was  pend- 
ing. M.  brought  action  against  the  constable 
and  his  sureties,  of  whom  B.  was  one,  to  re- 
cover the  value  of  the  property.  B.  pleaded 
the  pendency  of  the  former  action.  The 
court,  per  Brewer,  J.,  say:  "B.  can  plead 
that  the  former  action  is  between  the  same 
parties.  Can  he  also  say  it  is  for  the  same 
cause?  And  in  answering  the  question  re- 
gard must  be  had  more  to  the  substance  than 
to  form.  The  two  actions  must  be  for  the 
same  cause.  •  *  *  It  may  be  laid  down 
as  a  general  proposition  that  where  the  sub- 
stantial fact  or  facts  upon  which  the  plain- 
tiff's right  of  relief  is  based  are  identical  in 
the  two  actions,  and  the  relief  obtainable  in 
tbe  first  includes  all  the  relief  sought  in  the 
second  action,  the  first  will  abate  the  second, 
although  the  actions  differ  in  form  and  in 
the  relations  of  the  defendant  to  the  in- 
fringement of  plaintiff's  rights."  In  that 
case  it  was  held  that  a  surety  of  a  constable 
might  plead  a  former  action  pending  in  re- 
plevin against  him  personally  for  the  same 
property.  But  It  will  be  seen  that  the  same 
iinsues  were  involved  in  both  cases,  and  the 
same  evidence  would  support  a  Judgment  in 
both  cases,  with  the  single  exception  that  in 
the  second  case  the  fact  of  B.  being  surety 
of  the  constable  was  in  issue,  and  not  in  the 
first.  The  evidence  in  the  last  case  would 
support  the  Judgment  in  the  first,  without 
that  portion  relating  to  the  suretyship.  It 
is  true  that  in  a  broad  sense  these  actions 
are  both  for  the  collection  of  the  same  debt, 
but  from  a  legal  standpoint  the  Judgment  on 
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the  note  Is  a  new  debt,  possessed  of  new 
characteristics,  requiring  different  evidence 
In  its  support,  and  Is  not  the  same  debt  as 
the  original  obligation.  Freeman  on  Judg- 
ments (3d  Ed.)  §  217;  2d  Black  on  Judgments, 
i  677.  We  know  of  no  rule  of  law  author- 
izing a  departure  from  the  principles  above 
stated,  nor  have  we  been  dted  to  any  cases 
holding  to  the  contrary,  and  we  therefore 
hold  that  the  second  Judgment  was  not  prop- 
erly pleadable  in  bar  of  this  action. 

2.  It  is  urged  by  appellee  that  his  allega- 
tion in  his  plea  in  bar  that  the  cause  of  ac- 
tion in  this  case  and  the  two  former  cases 
are  the  same  is  admitted  by  the  demurrer  to 
the  answer;  but  this  position  is  untenable. 
The  allegation  is  a  legal  conclusion,  and,  as 
we  have  seen,  an  erroneous  one.  The  de- 
murrer admitted  no  allegation  of  a  legal  con- 
clusion. 

It  follows  from  the  foregoing  that  the  dis- 
trict court  erred  In  sustaining  plaintiff's  de- 
murrer to  defendant's  answer,  and  the  Judg- 
ment will  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  proceed  in 
accordance  with  this  opinion;  and  it  Is  so  or- 
dered. 

MILLS.  C.  J.,  and  McFIE,  J.,  concur. 
POPE,  J.,  did  not  particli>ate  in  this  decision. 


PEARCE  V.  PEARCE. 
(Supreme  0>urt  of  Montana.    April  10,  1004.) 

OIVOBCE— CUSTODY    OF    CHILDBEN— POWEBS    OF 
COUBT. 

1.  Under  Civ.  Code,  §  102,  providing  that  In 
an  action  for  divorce  the  court  may,  before  or 
after  judgment,  give  such  direction  for  the  cus- 
tody of  the  children  as  may  seem  necessary  or 
proper,  and  may  at  any  time  vacate  or  modify 
the  same,  the  court  should,  of  its  own  motion, 
where  the  parents  make  no  petition,  inquire  in- 
to the  facts  and  make  the  necessary  order  for 
tlie  custody  of  the  children,  and  must  do  so 
when  moved  by  either  party,  irrespective  of 
whether  such  party  was  in  default,  or  not,  in 
the  suit,  or  whether  he  or  she  was  the  guilty 
party ;  and,  if  a  mistake  is  made  in  the  first 
instance,  the  court  should  remedy  the  same,  on 
a  proper  showing,  as  soon  thereafter  as  pos- 
sible. 

Appeal  from  District  Court  Silver  Bow 
County;    E.  W.  Harney,  Judge. 

Action  for  divorce  by  Etta  Pearce  against 
Harry  Pearce.  There  was  a  decree  for  plain- 
tiff, and  after  decree  the  court  entered  an  or- 
der vacating  a  portion  of  the  decree  award- 
ing the  custody  of  the  child  to  plaintiff,  and 
giving  the  custody  to  defendant  and  plain- 
tiff appeals.    Affirmed. 

M.  Donlan  and  J.  E.  Healy,  for  appellant 
Kirk  &  Clinton,  for  respondent 

MILBURN,  J.  This  Is  an  appeal  from  the 
order  of  the  district  court  made  in  the  fore- 


1f  t  8e«  Divorce,  vol.  17.  Cent.  Die-  ti  TO,  783,  793, 
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going  cause  after  final  Judgment  therein. 
The  order  referred  to  gave  the  custody  ot 
the  minor  child  of  the  parties  to  the  defend- 
ant, and  further  ordered  that,  under  an  ar- 
rangement between  him  and  one  John  F. 
Charles  and  the  latter's  wife,  the  said  child 
should  remain  in  their  care,  custody,  and 
control,  and  that  that  portion  of  the  decree 
theretofore  entered  In  the  divorce  proceed- 
ings awarding  the  custody  of  the  minor  to 
the  plaintiff  until  the  further  order  of  the 
court  be  vacated  and  set  aside. 

From  the  record  It  appears  that  the  plain- 
tiff sued  the  defendant  for  divorce,  and  that 
there  was  default  of  answer  on  the  part  of 
the  defendant  after  demurrer  overruled. 
The  decree  was  entered  upon  proof  after  de- 
fault, but  it  did  not  contain  any  reference 
to  the  child.  Later  on,  the  plaintiff  appeared 
and  prayed  for  the  custody  of  the  Infant; 
and,  without  notice  to  the  defendant,  it  was 
ordered  that  the  plaintiff  have  such  custody 
until  the  further  order  of  the  court.  There- 
after the  defendant  appeared  and  prayed 
that  the  custody  of  the  child  be  awarded  to 
him.  He  Introduced  proof  to  show  that  the 
plaintiff  was  immoral  and  not  a  proper  per- 
son to  have  the  care  and  custody  of  their 
child.  He  further  showed  that  at  the  time 
of  the  divorce  proceedings  there  had  been 
an  agreement  made  between  him  and  his 
wife  whereby  the  wife  conveyed  to  her  hus- 
band certain  real  property,  and  agreed  that 
the  custody  of  the  minor  child  should  be  re- 
tained by  the  husband.  He  therefore  prayed 
that  he  have  the  custody  of  the  minor  child, 
in  accordance  with  the  agreement  so  made, 
and  for  the  reason  that  the  mother  was  not 
a  fit  person.  The  court  In  this  latter  proceed- 
ing granted  the  prayer  of  the  defendant,  va- 
cated that  part  of  the  decree  awarding  the 
custody  of  the  child  to  the  wife,  and  ordered 
that  the  father  have  the  care  and  custody 
thereof  as  said  herein  above.  The  Infant  Is 
six  years  of  age.  The  wife  Is  the  appellant 
herein. 

The  point  Is  made  by  the  appellant  that 
the  said  contract  by  which  it  was  agreed,  un- 
der the  circumstances  narrated,  that  the 
husband  should  have  the  custody  of  the 
child,  is  void  as  against  public  policy.  It  Is 
not  necessary  to  discuss  that  question.  Sec- 
tion 102  of  the  Civil  Code  is  as  follows:  "In 
an  action  for  divorce  the  court  or  judge  may, 
before  or  after  judgment,  give  such  direction 
for  the  custody,  care  and  education  of  the 
children  of  the  marriage  as  may  seem  nec- 
essary or  proper,  and  may  at  any  time  va- 
cate or  modify  the  same."  We  cannot  under- 
stand how  this  language  can  be  misunder- 
stood, or  how  two  persons  can  form  different 
opinions  as  to  what  it  means.  The  mar- 
riage laws  are  Intended  to  establish  fami- 
lies, and  to  protect  children  resulting  from 
the  conjugal  union.  When  parents  have  un- 
fortunate differences,  and  Invoke  the  law  of 
divorce  for  the  purpose  of  separation,  the 
prime  duty  of  the  court  is  to  see  that  the  in- 


fant children  are  protected;  and  If  the  par- 
ents do  not,  by  proper  petition,  ask  the  court 
to  make  a  proper  order  for  the  care  and 
protection  of  their  helpless  offspring,  the 
court  should  and  may  of  its  own  motion  in- 
quire into  the  facts  and  make  the  necessary 
order,  and  must  do  so  when  moved  by  either 
party,  whether  such  party  was  in  default,  or 
not,  in  the  suit,  or  is  the  guilty  party.  If  it 
makes  a  mistake  In  the  first  instance,  it 
may  and  should  remedy  the  same,  upon  a 
proper  showing,  as  soon  thereafter  as  possi- 
ble; and  the  law,  in  Its  beneficence,  and 
with  a  tender  care  for  the  infants,  has  pro- 
vided the  means  set  forth  In  section  192, 
quoted  above. 

Examining  the  record,  we  find  sufficient 
evidence  to  support  the  court  In  the  conclu- 
sion that  "It  appears  to  be  for  the  best  in- 
terests of  the  child,  in  respect  of  Its  tem- 
poral, mental,  and  moral  welfare,  that  the 
custody  of  said  child  be  awarded  to  defend- 
ant, and  that,  under  the  said  contract  be- 
tween the  defendant  and  said  John  F. 
Charles  and  Mrs.  John  F.  Charles,  that  the 
said  minor  be  allowed  to  remain  In  the  care, 
custody,  and  control  of  Mr.  and  Mrs.  John 
F.  Charles,  and  that  that  portion  of  the  de- 
cree which  has  been  heretofore  Inserted  in 
the  original  decree  In  the  above-entitled  ac- 
tion, to  wit,  'and  that  plaintiff  be  adjudged 
to  have  the  custody  of  the  said  minor  child 
until  the  further  order  of  this  court,'  be  va- 
cated and  set  aside."  It  appearing  upon  suffi- 
cient evidence  to  the  court  below  tliat  Mr. 
and  Mrs.  Charles  are  proper  persons  to  care 
for  the  child  under  an  arrangement  with  the 
defendant,  the  order  of  the  court  appealed 
from  should  not  be  disturbed.  The  action 
of  the  court  complained  of  appears  to  us,  un- 
der the  circumstances,  to  be  Just  and  proper. 

There  is  not  any  prejudicial  error  appear- 
ing In  the  record  and  discussed  in  the  brief. 
Affirmed. 

BRANTLY,  C.  J.,  and  HOLLOW  AY,  J., 
concur. 


LANDEAU  V.  FRAZIER  et  al. 
(Supreme  Court  of  Montana.    April  18,  1904.) 

NEW   TRIALS — DISCRETION   OF  COURT— DISTUBB - 
ANCE  ON  APPEAL. 

1.  The  granting  or  refusing  of  a  new  trial 
upon  the  ground  of  surprise  or  newly  discovered 
evidence  rests  largely  in  the  discretion  of  the 
trial  court,  and  its  ruling  will  not  be  disturbed 
in  the  absence  of  an  abuse  of  such  discretion. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  Sarah  Francis  Landeau  against 
Gus  Frazier  and  Minnie  Frazier.  From  a 
Judgment  for  plaintiff,  and  from  an  order  de- 
nying a  new  trial,  defendants  appeal.  Af- 
firmed. 

f  1.  See  Appeal  and  Error,  vol.  S,  Cent  Dig.  ss 
3874,  3S76.   New  Trial.  Vol.  37,  Cent  Dig.  {}  »,  XO. 
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Downing  &  Stephenson,  for  appellants.  J. 
A.  Large nt  and  Jos.  McDonougb,  for  respond- 
ent 

CALLAWAY,  C.  Plaintiff  brought  this  ac- 
tion to  bare  the  defendant  6us  Frazier  de- 
clared her  trustee  of  the  east  half  of  lot  2  In 
block  137  of  the  town  site  of  Great  Falls,  to- 
gether with  the  buildings  and  appurtenances 
thereunto  belonging;  praying  that  said  de- 
fendants, Gus  and  Minnie  Frazier,  be  ordered 
by  the  court  to  execute  and  deliver  to  the 
plaintiff  a  good  and  sufflclent  warranty  dce<I 
conveying  to  her  such  property,  and  that  the 
defendant  Gus  Frazier  be  required  to  account 
to  the  plaintiff  for  certain  rents  and  profits 
which  he  had  received  from  the  property. 
The  case  was  tried  to  a  Jury,  which  returned 
special  findings.  Thereupon  the  court  made 
np  its  findings,  adopted  some  found  by  the 
Jury,  and.  rejecting  others,  entered  its  Judg- 
ment and  decree  declaring  plaintiff  entitled 
to  a  conveyance  from  the  defendants  for  such 
property,  and  ordered  that  the  defendant  Gus 
Frazier  pay  to  the  plaintiff  the  sum  of  $4G0, 
rent  collected  by  him,  together  with  the  costs 
of  the  action.  The  defendants  moved  for  n 
new  trial,  which  was  denied.  From  the 
Judgment  and  order  denying  their  motion  for 
a  new  trial,  they  have  appealed. 

Defendants'  grounds  for  new  trial  were 
surprise  which  ordinary  prudence  could  not 
have  guarded  against;  newly  discovered  evi- 
dence, material  to  the  defendants,  which  they 
could  not,  with  reasonable  diligence,  have  dis- 
covered and  produced  at  the  trial;  insuffi- 
ciency of  the  evidence  to  Justify  the  findings 
and  decision  of  the  court.  In  support  of  the 
liret  two  grounds  recited,  defendants  filed  a 
number  of  affidavits.  These  were  controvert- 
ed by  tbe  plaintiff.  Assuming  that  the  affida- 
vits are  properly  in  the  record,  we  have  exam- 
ined tliem,  and  find  that  the  newly  discovered 
evidence  offered  by  the  defendants  is  either 
Immaterial,  under  the  issues  framed  by  the 
pleadings,  or  has  been  met  in  every  material 
particular  by  the  plaintiff's  affidavits.  In 
most  respects  this  new  evidence  would  be 
merely  cumulative  and  of  an  Impeaching  na- 
ture. As  the  granting  or  refusing  of  a  new 
trial  upon  the  ground  of  surprise  or  newly 
tlL-M-overed  evidenc-e  rests  largely  in  the  dls- 
iretion  of  tbe  trial  court,  and  as  the  record 
dues  not  disclose  an  abuse  of  discretion  in 
thl.s  instance,  the  ruling  of  the  court  below 
will  not  be  disturbed.  Francisco  v.  Benepe, 
6  Mont.  243,  11  Pac.  637;  Leyson  v.  Davis, 
17  Mout.  220,  42  Pac.  775,  31  L.  R.  A.  429; 
Xjbart  V.  Pennington,  20  Mont.  158,  50  Pac. 
413;  Vogt  v.  Baldwin,  20  Mont  322,  51  Pac. 
V,7;  Baxter  v.  Hamilton,  20  Mont  327,  51 
Pac.  2«5;  Band  v.  Kipp,  27  Mont  138,  60 
Pac.  714;  State  v.  Brooks,  23  Mont  146,  57 
Pac.  1038:  Smith  v.  Shook,  20  Mont  — , 
75  Pac.  513. 

ToncbiDg  the  ground  that  the  evidence  is 
insufficient  to  Justify  the  court's  findings,  it 
is  enough  to  say  that  there  was  evidence  to 


sustain  each  and  all  of  them.  The  court  saw 
tbe  witnesses  upon  the  stand,  observed  their 
demeanor  while  testifying,  and  passed  upon 
their  credibility  in  rendering  its  findings  and 
decree.  Tlie  testimony  was  very  conflicting. 
Upon  the  facts  presented  in  tbe  record,  this 
court  will  not  disturb  the  findings  and  de- 
cision so  made. 

It  follows  that  tbe  Judgment  and  order 
should  be  affirmed. 

CLAYBERG,  C.  C,  and  POORMAN,  C, 
concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


HENNESSY  v.  KENNEDY  FURNITURE 
CO. 

^Supreme  Court  of  Montana.    April  18,  1904.) 

EVIDENCE  —  RECEIPTS— PAROL      EXPLANATION— 
APPEAL— FINDINGS   OF   FACT— REVIEW. 

1.  In  an  action  on  an  assigned  demand  there 
was  admitted  in  evidence  on  t)ehalf  of  plaintiff 
a  so-called  "duplicate"  written  assignment  but 
on  appeal  by  defendant  it  did  not  appear  from 
the  record  whether  the  original  or  duplicate  as- 
signment was  delivered  to  plaintiff  by  the  as- 
signor, or  whether  tlie  paper  admitted  in  evi- 
dence was  merely  a  copy  of  the  original.  Held, 
that  it  was  not  shown  that  error  was  commit- 
ted, even  if  the  original  or  duplicate  should  have 
been  produced  instead  of  a  copy. 

2.  Plaintiff  claimed  that  she  deposited  with 
defendant  money  to  be  applied  on  the  price  of 
furniture,  on  an  understandini;  that,  if  the  sale 
should  not  be  consummated,  tbe  money  should 
be  returned,  and  defendant  claimed  there  was  a 
sale  and  part  payment.  Held,  that  it  was  prop- 
er to  admit  testimony  on  behalf  of  plaintiff  to 
explain  the  purpose  and  meaning  of  a  receipt 
given  by  defendant  to  plaintiff. 

3.  Findings  of  tbe  trial  court,  based  on  con- 
flicting evidence,  will  not  he  disturbed  on  ap- 
peal. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court  Silver  Bow  County;  E.  W.  Har- 
ney, Judge. 

Action  by  D.  J.  Hennessy  against  the  Ken- 
nedy Furniture  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  Y.  Pemberton  and  H.  L.  Maury,  for  ap- 
pellant.   M.  J.  Cavannugh,  for  respondent. 

CALL.YWAY,  C.  Appeal  from  a  Judgment 
in  favor  of  plaintiff  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial.  It 
appears  from  the  complaint  that  one  Mrs. 
Gwln  on  or  about  September  5,  1900,  deposit- 
ed with  the  defendant  the  sum  of  $500,  to  be 
applied  on  the  purchase  price  of  certain  fur- 
niture, with  tbe  agreement  that  if,  for  any 
cause,  the  sale  should  not  be  consummated, 
the  money  should  be  returned  to  her;  that 
the  sale  "fell  through,"  whereupon  she  de- 
manded tbe  return  of  the  money,  which  wa» 

f  i.  See  Evidence,  voL  20,  Cent  Dig-  t  U29. 
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refused;  that  she  assigned  the  claim  to  plain- 
tiff; and  that  nothing  of  value  vrtia  ever  re- 
ceived from  the  defendant  by  either  plaintiff 
or  his  assignor,  Mrs.  Gwin.  The  answer  de- 
nied the  making  of  the  assignment  to  plain- 
tiff, and  alleged  that  the  defendant  agreed  to 
sell  and  deliver  to  Mrs.  Gwin  furniture  of  the 
value  of  $4,215,  which  she  agreed  to  receive, 
and  that  the  $500  was  a  partial  payment  on 
the  purchase  price.  Other  allegations  in  the 
pleadings  need  not  be  stated.  The  case  came 
on  for  trial  before  the  court  sitting  without 
a  Jury.  At  the  outset  of  the  trial  it  was  ad- 
mitted that  before  the  commencement  of  the 
action  the  defendant  had  notice  of  the  assign- 
ment of  the  claim  to  plaintiff,  and  that  a  de- 
mand had  been  made  for  the  payment  of  the 
$500.  Mrs.  Gwin  testified  that  she  had  as- 
signed her  claim  against  the  defendant  to 
plaintiff.  The  court  admitted  in  evidence, 
over  the  objection  of  defendant,  a  so-called 
"duplicate"  written  assignment,  whereby  Mrs. 
Gwin  transferred  the  claim  to  plaintiff.  It  Is 
not  clear  from  the  record  whether  the  origi- 
nal or  duplicate  assignment  was  delivered  to 
plaintiff  by  Mrs.  Gwin,  or  whether  the  so- 
called  duplicate  admlttetl  in  evidence  was 
merely  a  copy  of  the  original.  Hence  it  is 
not  apparent  that  error  was  committed,  even 
If  It  be  conceded  that  the  original  or  dupli- 
cate should  have  been  produced  instead  of  a 
copy. 

When  Mrs.  Gwin  deposited  the  money  with 
defendant  she  was  given  a  receipt  for  It,  and 
the  defendant  now  claims  that  she  and  her 
assignee  are  bound  by  its  terms.  Considera- 
ble testimony  was  adduced  on  the  part  of 
plaintiff,  without  objection  on  the  part  of  de- 
fendant, to  explain  how  the  receipt  came  to 
be  given,  and  what  it  was  intended  for.  We 
are  of  the  opinion  that  from  the  facts  appar- 
ent in  the  record  this  testimony  was  clearly 
competent.  As  said  by  this  court  in  the  case 
of  Ramsdell  v.  Clark,  20  Mont.  103.  40  Pac. 
591:  "Whether  a  receipt  possesses  any  con- 
tractual feature  or  not  must  often  be  deter- 
mined from  its  entire  language,  and  also,  at 
times,  from  the  language  in  connoction  with 
the  circumstances  under  which  it  was  giv- 
en." The  lower  court  found.  In  effect,  that 
the  receipt  was  not  evidence  of  a  contract  be- 
tween tlie  parties,  but  was  simply  intended 
as  an  acknowledgment  of  money  deposited 
with  defendant  by  Mrs.  Gwin.  The  testimo- 
ny was  conflicting,  and  the  court  found  for 
plaintiff.  Its  findings  of  fact  based  upon 
such  testimony  will  not  be  disturbed.  Nel- 
son V.  Great  Northern  Ry.,  28  Mont.  207,  72 
Pac.  042. 

The  judgment  and  order  should  be  af- 
firmed. 

CLAYBERG,  C.  C,  and  POORMAN,  C, 
concur. 

PER  Cl  RIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  atUrmed. 


LOGSDON  T.  SUPREME  LODGE  OP  FRA- 
TERNAL UNION  OF  AMERICA. 

(Supreme  Court  of  Washington.      April  12, 
1901.) 

INSURANCE  —  BENEFICIAL  ASSOCIATION — CON- 
STITUTION—CONSTRUCTION— ACCBUAL  OF  LIA- 
BILITY—  ISSUANCE  OF  CERTIFICATE — DELIV- 
ERY—PAYMENTS— APPLICATION— FOBFEITUBE. 

1.  A  certificate  is  not  "issued,"  within  the 
meaning  of  a  proviso  in  the  constitution  of  a, 
beneficial  society  to  the  effect  that  a  member 
shall  be  liable  tor  dues,  etc.,  for  the  month  in 
which  his  benefit  certificate  is  "issued  or  dated 
by  the  supreme  seoretary,"  until  it  has  been 
delivered  to  and  accepted  by  the  member. 

2.  The  relation  between  a  member  of  a  bene- 
ficial association  and  the  association  must  be 
construed  as  a  contractual  one. 

3.  The  constitution  of  a  beneficial  association 
provided  that  every  member  should  be  liable  for 
dues,  BHsessments.  etc.,  for  the  month  in  which 
his  benefit  certificate  was  issued  or  dated  by  the 
supremo  secretary,  if  the  same  was  issued  prior 
to  the  2l8t  of  the  month,  and  that  the  assess- 
ments, dues,  etc.,  should  be  payable  on  delivery 
of  the  certificate,  or  that  the  certificate  should 
remain  void.  Another  section  provided  that  the 
association  should  not  be  liable  for  benefits  un- 
til the  "degree  of  fraternity"  was  conferred,  and 
one  assessment,  etc.,  paid.  A  certificate  was 
signed  by  tlie  as.sociation's  supreme  oflicers  on 
August  12th,  but  was  not  delivered  to  the  mem- 
ber until  September  2d.  On  the  following  day 
the  degree  of  fraternity  was  conferred,  and  the 
assessment  paid.  Held,  that  as  there  was  no 
liability  on  the  part  of  the  association  until  the 
assessment  was  paid,  and  the  degree  of  frater- 
nity conferred,  the  payment  of  assessments,  etc., 
must  be  applied  to  the  mouth  of  September,  in- 
stead of  August. 

4.  Wliere  a  member  of  a  beneficial  association 
has  paid  his  assessment  for  September,  he  is 
entitled  to  have  another  payment  made  in  Sep- 
tember applied  to  his  October  payment,  al- 
though made  in   advance. 

5.  Where  a  beneficial  association  has  in  its 
possession  sufficient  funds  of  the  member  to 
meet  assessments  accruing  up  to  his  death,  the 
defense  of  forfeiture  for  nonpayment  is  not 
available  to  it. 

6.  The  provisions  of  a  contract  for  fraternal 
benefit  insurance  respecting  forfeiture  must  be 
construed  most  favorably  to  the  insured,  and  so 
as  to  avoid  a  forfeiture,  where  the  language  is 
doubtful. 

Appeal  from  Superior  Court,  Whatcom 
County;    Jeremiah  Neterer.  Judge. 

Action  by  Ilanue  Jensen  liOgsdon  against 
the  Supreme  Lodge  of  the  Fraternal  Union 
of  America.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Afilrmed. 

Willis  B.  Herr  and  Allen  &  Webster,  for 
api)ellant.     Virgil  Perlnger,  for  respondent. 

HADLEY,  J.  Respondent  is  the  benefici- 
ary named  in  a  fraternal  insurance  certifi- 
cate issued  by  the  appellant  corporation  to 
one  Charles  C.  Jensen,  who  is  now  deceased. 
Payment  having  been  refused,  this  action 
was  brought  to  enforce  recovery.  A  demur- 
rer to  the  complaint  was  overruled.  An  af- 
firmative answer  thereafter  Interposed  'was, 
on  motion,  stricken,  and  the  appellant  re- 
fused to  plead  further.    The  court  then  made 

«!  i.  Sc8  Insurance,  vol.  2S,  Cent.  Dig.  {{  1895,  U06L 
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findings  of  facts  and  conclusions  of  law,  and 
entered  Judgment  In  favor  of  respondent  for 
$1,012,  -with  Interest  and  costs.  This  appeal 
Is  from  the  Judgment. 

No  exceptions  were  taken  to  the  findings 
of  facts,  and  the  assigned  errors  which  are 
ut^ed  relate  to  the  rulings  upon  the  demur- 
rer and  motion  to  strike,  and  also  to  the  con- 
clusions of  law.  It  Is  first  contended  that 
the  court  erred  In  overruling  the  demurrer 
to  the  complaint.  The  allegations  of  the 
complaint,  including  exhibits  attached  there- 
to, are  extensive,  and  It  is  Impracticable  to 
set  them  forth  here  In  detail.  The  com- 
plaint, however,  shows  that  on  the  3d  day 
of  September,  1901,  the  deceased  was  Initi- 
ated as  a  member  of  New  Whatcom  Lodge, 
No.  143,  a  local  and  subordinate  branch  of 
the  appellant  corporation;  that  at  said  time 
there  was  conferred  upon  him  what  is  called 
the  "Degree  of  Fraternity";  that  prior  to 
tb"  said  date  he  had  paid  all  admission  fees, 
together  with  fees  for  certificate  and  su- 
preme medical  and  local  physician's  exami- 
nation; that  on  said  date  he  paid  to  the  sec- 
retary of  said  local  lodge  $1  to  apply  on  his 
first  assessment,  and  also  15  cents  per  capi- 
ta tax  and  25  cents  local  lodge  dues;  that 
on  the  preceding  day,  September  2,  1901,  the 
benefit  certificate  was  delivered  to  him,  and 
he  accepted  the  same  in  writing;  that  on 
the  9th  day  of  September,  1902,  he  died,  and 
prior  to  his  death  had  paid  to  the  appellant 
12  assessments,  of  $1  each,  12  monthly  pay- 
ments of  per  capita  tax,  of  15  cents  each, 
and  12  monthly  payments  of  local  lodge 
dues,  of  25  cents  each.  It  Is  alleged  that 
said  12  payments,  aggregating  $1.40  each, 
were  made  for  the  12  consecutive  months 
beginning  with  September,  1901,  and  ending 
with  August,  1902.  The  complaint  further 
shows  that  the  constitution  of  the  appellant 
corporation  provides  that  each  member, 
when  he  takes  his  degree  of  fraternity  and 
receives  his  benefit  certificate,  shall  pay  to 
the  secretary  of  bis  lodge,  in  addition  to  one 
month  per  capita  tax  and  local  dues,  one  as- 
sessment according  to  his  age  when  apply- 
ing for  membership,  which  In  this  instance 
was  $1;  that  the  constitution  further  p'.o- 
Tldos  that  each  member  of  the  order  shall 
pay  one  assessment  per  month  according  to 
the  rate  named  In  his  certificate,  which  shall 
be  paid  to  the  secretary  of  the  subordinate 
lodge  of  which  he  may  be  a  member  on  or 
before  the  last  day  of  each  month,  and.  If 
rot  so  paid,  the  beneficiary  certificate  shall 
become  null  and  void.  The  following  fur- 
ther provision  of  the  constitution  also  ap- 
pears by  the  complaint:  "Every  member 
shall  be  liable  for  dues  as  required  by  his 
lodge,  one  assessment  and  fifteen  cents  per 
capita  tax  for  the  month  In  which  his  bene- 
fit certificate  was  Issued  or  dated  by  the  su- 
preme secretary:  provided,  the  same  is  is- 
BveA  prior  to  the  twenty-first  day  of  the 
month,  and  all  certificates  Issued  after  the 
t:wentleth  day  of  the  month  the  assessment 


and  per  capita  tax  shall  be  credited  to  the 
following  month.  Said  assessment,  dues  and 
per  capita  tax  shall  be  payable  at  the  time 
of  delivery  of  the  benefit  certificate  or  said 
certificate  shall  remain  null  and  void  and  of 
no  effect." 

The  principal  contention  upon  the  demurrer, 
and  in  fact  in  the  whole  case,  hinges  upon  the 
construction  that  shall  be  given  to  the  above- 
quoted  extract  in  Its  application  to  the  facts 
of  this  case.  It  will  be  seen  from  what  has 
been  said  as  to  the  allegations  of  the  com- 
plaint that,  if  the  obligation  to  make  the  first 
payment  of  assessment  and  dues  did  not  ac- 
crue until  the  month  of  September,  1901,  then 
the  12  payments  which  were  afterwards  made 
Included  the  month  of  August,  1002.  If  the 
payments  should  be  so  applied.  It  follows  that 
the  payment  for  September,  1902,  was  payable 
at  any  time  before  the  end  of  that  month, 
and,  inasmuch  as  the  member  died  on  the  9tb 
day  of  September,  there  was  no  default.  The 
benefit  certificate  appears  to  have  been  signed 
by  the  supreme  officers  of  the  appellant  cor- 
poration, at  Denver,  Colo.,  on  the  12th  day  of 
August,  1901.  Inasmuch  as  the  last-mention- 
ed date  was  In  the  month  of  August,  and 
prior  to  the  2l8t  of  said  month,  appellant  con- 
tends that,  under  the  above-quoted  constitu- 
tional provision,  the  deceased  was  liable  for 
an  assessment  for  that  month.  If  he  was  so 
liable,  and  If  the  first  payment  should  be  ap- 
plied to  August,  1901,  it  follows  that  none  of 
the  12  consecutive  payments  which  were 
made  applied  to  any  month  after  July,  1902, 
and  the  following  month  of  August  wholly 
passed  without  any  payment.  It  Is  upon  this 
point  that  appellant  seeks  to  evade  liability 
and  to  defeat  recovery.  Emphasis  Is  placed 
upon  the  fact  that  the  quoted  constitutional 
provision  says  that  a  member  shall  be  liable 
for  the  month  In  which  his  benefit  certificate 
is  "issued  or  dated."  It  will  be  observed, 
however,  that  a  proviso  Immediately  follows 
to  the  effect  that  such  liability  accrues  only 
when  the  certificate  Is  "Issued"  prior  to  the 
21st  day  of  the  month.  A  certificate  cannot 
be  said  to  be  Issued  when  It  Is  merely  dated 
and  signed  by  appellant's  officers.  It  Is  not 
Issued  until  It  becomes  vitalized  as  the  evi- 
dence of  a  binding  and  mutual  obligation.  It 
does  not  become  such  until  It  has  been  deliv- 
ered to  and  accepted  by  the  member.  In  that 
particular  it  is  analogous  to  a  deed  which  does 
not  become  a  deed  until  it  Is  delivered,  even 
though  that  may  be  long  after  Its  date.  The 
relation  between  the  member  and  appellant 
must  be  construed  as  a  contractual  one.  Ap- 
pellant suggests  that  the  relation  Is  not  that 
of  mutual  obligation,  since  the  member  Is  not 
bound  to  pay  unless  he  chooses  to  do  so.  Ap- 
pellant agrees,  however,  that.  If  the  member 
does  pay.  It  shall  be  bound.  It  accepts  his 
payment  as  a  consideration  for  such  binding 
obligation,  and  its  liability  does  not  arise  un- 
til payment  has  been  made.  When  the  mem- 
ber pays,  he  does  it  for  a  consideration,  which 
is  the  agreement  of  appellant  to  pay  benefits. 
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A  contract  must  be  mutual,  and,  until  all 
conditions  are  such  tbat  appellant  is  bound 
to  pay  benefits,  tbere  Is  no  contract.  Appel- 
lant now  insists  tbat  a  payment  made  and  ac- 
cepted in  the  montb  of  September,  1901, 
should  be  applied  to  tbe  prior  montb  of  Au- 
gust, notwltbstandlng  tbe  fact  tbat,  if  tbe 
member  bad  died  during  said  montb  of  Au- 
gust, appellant  would  not  have  been  bound. 
It  would  not  have  been  bound  for  the  reason 
that  its  constitution  expressly  provides  tliat  it 
shall  not  be  Uable  for  a  payment  of  benefits 
until  tbe  degree  of  fraternity  is  conferred 
upon  tbe  member,  until  one  assessment  and 
one  monthly  per  capita  and  dues  are  paid,  and 
until  tbe  benefit  certificate  has  been  delivered 
to  him,  and  its  terms  accepted  In  writing  on 
tbe  face  thereof.  We  have  already  seen  tbat 
the  certificate  was  not  delivered  and  accepted 
until  tbe  2d  day  of  September,  1001,  and  the 
degree  of  fraternity  was  not  conferred  and 
tbe  assessment  paid  until  tbe  followiug  day. 
All  these  things  occurred  after  tbe  expiration 
of  tbe  month  of  August,  and  appellant  was 
not  during  that  montb  liable  to  pay  benefits. 
When,  therefore,  the  first  monthly  assessment 
was  i»ald  and  received.  It  must  be  held  to 
have  applied  to  a  montb  when  tbe  appellaut 
Itself  was  bound.  Otherwise  tbe  member 
would  have  received  no  consideration  for  bis 
payment,  and  it  would  have  amounted  to  a 
mere  gratuity.  It  is  Immaterial  that  another 
payment  was  made  before  the  end  of  tbe 
montb  of  September,  1901.  Tbe  member  was 
entitled  to  have  the  payment  applied  to  tbe 
montb  of  October,  although  paid  in  advance. 
Tbe  same  was  true  of  other  payments  also 
made  In  advance,  and  it  is  immaterial  tbat 
appellant  itself  may  have  otlierwise  applied 
tbem.  As  long  as  suiScieut  funds  of  the 
member  to  meet  tbe  assessments  were  timely 
in  tbe  hands  of  appellant,  no  defense  of  for- 
feiture for  nonpayment  is  available.  Elliott 
v.  Grand  Ix>dge  A.  O.  U.  "W.,  42  Pac.  (Kan. 
App.)  1009;  Evarts  v.  tJ.  S.  Mut.  Ace.  Ass'n, 
16  N.  Y.  Supp.  27;  Supreme  Lodge  of  Patri- 
archs of  America  v.  Welsch,  57  Pac.  (Kan. 
App.)  115;  Knight  v.  Supreme  Council  Order 
of  Chosen  Friends,  6  N.  Y.  Supp.  427;  Dem- 
Ings  V.  Supreme  Lodge  Knigbts  of  Pythias 
(Sup.)  48  N.  Y.  Supp.  649;  Margesson  v.  Mass. 
Ben.  Ass'n,  42  N.  E.  (Mass.)  1132.  If,  as  ap- 
pellant contends,  tbe  deceased  was  liable  for 
an  assessment  for  tbe  month  of  August,  1901, 
then,  under  tbe  constitution,  as  we  have  seen, 
it  must  have  been  paid  before  tbe  end  of  that 
month,  or  be  was  in  default.  On  tbat  theory 
be  was  in  actual  default  on  the  2d  day  of  Sep- 
tember, when  appellaut  delivered  to  him  tbe 
benefit  certificate.  For  reasons  already  stated, 
however,  it  seems  to  us  illogical  to  reason 
tbat  a  default  could  occur  until  such  a  time 
as  tbere  was  a  completed  contract  between  tbe 
parties.  If  there  could  he  no  default,  tbere 
could  be  no  liability.  Appellant  objects  to  tbe 
use  of  the  term  "liability,"  as  applied  to  tbe 
member,  for  tbe  reason  that  tbe  whole  matter 
is  optional  with  him.    Such  may  be  technic- 


ally true,  but  tbe  term  Is  commonly  used  in 
this  connection,  and  it  is  the  identical  one 
adopted  by  appellant  itself  in  its  own  consti- 
tutional provision  alwve  quoted.  The  term  is, 
of  course,  not  used  of  tbe  member  in  the 
sense  tnat  an  absolute  personal  obligation  to 
pay  exists,  but  rather  In  the  sense  tliat,  if  be 
would  continue  appellant's  liability,  lie  him- 
self is  obligated  to  pay.  We  think  the  com- 
plaint clearly  states  a  cause  of  action,  and 
tbat  the  demurrer  was  properly  overruled. 
We  see  no  provisions  In  appellant's  constitu- 
tion tbat  necessarily  conflict  with  our  views 
as  expressed,  and  certainly  not  when  they  arc 
all  construed  together  under  tbe  application  of 
ordinary  rules  governing  contracts.  Tbe  case 
does  not  seem  to  us  to  Involve  even  incon- 
sistent or  contradictory  questions  suggesting 
a  doubtful  relation  between  appellaut  and  tbe 
Insured.  If  it  were  so,  however,  it  would  be 
our  duty  to  construe  tbe  provisions  in  tbe 
contract  respecting  a  forfeiture  so  as  to  adopt 
those  most  favorable  to  tbe  insured.  Forfei- 
tures are  not  favored,  and,  where  language  is 
doubtful,  courts  will  adopt  that  construction 
which  will  avert  a  forfeiture.  National  Bank 
V.  Insurance  Co.,  95  U.  S.  673,  24  L.  Ed.  563; 
Franklin  Life  Ins.  Co.  v.  Wallace,  93  Ind.  7: 
Elliott  v.  Grand  Lodge,  supra ;  Modern  Wood- 
men of  America  v.  Jameson  (Kan.)  30  Pac. 
460;  Miner  v.  Michigan  Mut.  Ben.  Ass'n,  etc. 
(Mich.)  29  N.  W.  852;  Woodmen  of  tbe  World 
V.  Gilllland  (Okl.)  67  Pac.  485.  Some  general 
comments  in  tbe  opinion  of  tbe  last  above 
cited  case  we  heartily  approve,  and,  because 
of  their  seeming  appropriateness,  we  quote 
tbem  here:  "We  believe  tbat  tbe  true  rule  of 
construction  in  cases  like  this  is  that  tbe  court 
will  give  to  tiie  language  such  a  liberal  con- 
struction as  will  tend  rather  to  sustain  than 
to  defeat  tbe  certificate,  consistent  with  tbe 
laws  and  rules  of  tbe  order;  tbat  beneficiary 
certificates  of  Insurance,  having  been  designed 
for  tbe  relief  <  of  tliose  who  are  needy  and 
helpless,  should  not  be  defeated  of  their  pm*- 
pose  on  grounds  and  for  reasons  which  are 
purely  technical;  tbat  a  forfeiture  will  not  he 
enforced  unless  it  is  clearly  demanded  by  tbe 
rules  governing  the  construction  of  written 
agreements.  When  a  policy  of  Insurance  con- 
tains inconsistent  or  contradictory  provisions, 
it  is  tbe  rule  tbat  the  provisions  most  favora- 
ble to  tbe  insured  will  be  adopted.  *  •  • 
Courts  will  construe  a  contract  of  Insurance 
liberally,  so  as  to  give  it  effect,  rather  than 
to  avoid  it.  Conditions  which  create  forfei- 
tures will  be  construed  most  strongly  against 
the  insurer.  Only  a  stern  legal  necessity  will 
induc-e  such  a  construction  as  will  nullify  tbe 
policy." 

Tbe  above  discussion  upon  the  demurrer  to 
tbe  complaint  effectually  disposes  of  the  case. 
We  believe  tbe  court  did  not  err  In  striking 
the  affirmative  answer,  as  we  think  no  com- 
petent issue  was  tendered  thereby.  Tbe  find- 
ings were  in  substance  in  accord  with  tlie  al- 
legations of  the  complaint  as  above  stated. 
Tbere  were  no  exceptions  to  tbe  findings. 
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The  court's  conclusions  of  law  were  In  accord 
with  our  views  expressed  above,  and  we  be- 
lieve tliey  were  not  erroneous. 
Tlie  judgmeut  Is  affirmed. 

FULLERTOX,   C.   J.,   and  MOUNT  and 
DUXBAR,  JJ.,  concur. 


IIESSER  T.  SIEPMANN  et  al. 

(Supreme  Court  of  Wasliington.      April  18, 

1004.) 

ADVEBSB  POSSESSION  —  SEVEN  TEABS'  UHITA- 
TIOS.S— TEN  YEABS*  LIMITATIONS — COLOB  OF 
TITX,E  —  NECESSITT  —  WHAT  CONSTITtTTES  — 
PLEADING — SUFFICIENCY. 

1.  Ballinger's  Ann.  Codes  &  St.  §  5504,  pro- 
vidini;  that  ever;  person  having  color  of  title  to 
vacant  and  unoccupied  land,  who  shall  pay  tax- 
es for  seven  successive  years,  shall  be  deemed 
to  Ije  the  owner  of  said  land  to  the  extent  and 
according  to  the  purport  of  his  paper  title,  and 
Kection  &;'J03,  in  regard  to  the  possession  of 
landx,  which  is  in  practically  the  same  language, 
liave  no  application  to  a  possession  or  payment 
of  taxes,  unsupported  by  any  actual  paper  title. 

2.  An  allegation  that  plaintiff  "is  now,  and 
she  and  her  grantors  have  been,  in  the  actual, 
u|M>n.  notorious,  and  adverse  pos-session  under 
rolor  of  title  and  claim  of  right  for  more  than 
ten  years  last  past,"  is  a  sufficient  allegation  of 
adverse  possession. 

.'5.  Adverse  posses.sion,  either  under  color  of 
title  or  claim  of  right,  or  both,  is  sufficient  with- 
out the  aid  of  a  record  title. 

4.  Where,  at  the  time  deeds  to  a  city  lot  were 
given  to  plaintiff  and  her  husband,  it  was  un- 
derstood that  a  strip  excepted  by  the  deed  from 
the  lot  was  a  portion  of  the  lot  which  was  oc- 
cupied by  a  street,  and  that  the  lot  which  was 
purchased  reached  to  the  line  of  the  street  or 
avenue,  and  there  was  no  intention  to  purchase 
a  lot  with  such  a  strip  intervening  between  the 
boundary  of  the  lot  purchased  and  the  street, 
the  deed  to  the  lot  as  actually  conveyed  was 
sufficient  to  constitute  color  of  title  to  the  strip. 

Appeal  from  .Superior  Court,  King  County; 
Boyd  J.  Tallmau,  Judge. 

Action  by  Sarali  Hcsser  against  Henry 
Siepmann  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Reversed. 

Fred  H.  Peterson,  for  appellant.  Greene 
&  Griffiths,  for  respondents. 

nUNBAR,  J.  Appellant  brought  this  ac- 
tion against  respondents  to  quiet  her  title 
to  the  whole  of  lot  30  in  block  72,  Gllman 
Park,  situated  In  Ballard,  King  county. 
Wash.,  and  particularly  the  west  20  feet 
thereof;  also  to  enjoin  respondents  from  en- 
tering upon  said  lot  30,  and  particularly  the 
west  20  feet  tliereof.  The  appellant  alleged 
that  she  and  her  grantors  bad  been  in  the 
actual,  open,  notorious,  and  adverse  posses- 
sion, under  color  of  title  and  claim  of  right, 
for  more  than  10  years  last  iMist,  to  wit, 
since  March  tf,  1801,  and  continuously  there- 
after until  the  present  time.  The  deeds 
thronich  which  she  deralgned  title  are  set 
forth,  one  conveying  an  undivided  one-third 
of  said  lot  30,  excepting  20  feet,  the  full 

■'  L  See  Adverse  FossessiOD,  vol.  1,  Cent.  Dig.  { 
in. 


width  of  the  lot  on  the  west,  and  the  other 
an  undivided  two-thirds  of  said  lot  30,  ex- 
cept 20  feet,  the  full  width  of  the  lot  on  the 
west.  It  is  alleged  that  the  appellant  and 
her  grantors,  at  the  time  of  taking  posses- 
sion thereof  on  March  0,  1891,  made  inquiry 
as  to  the  lines  and  corners  of  said  lot,  and 
were  Informed  and  verily  believed  that  the 
land  described  In  the  said  two  deeds  Included 
all  the  tract  of  land  now  claimed  by  the 
respondents;  that  at  the  time  of  purchasing 
said  lot  said  appellant  and  her  grautors  went 
Into  the  actual,  open,  and  notorious  posses- 
sion of  the  lands  described  in  their  deeds, 
hicluding  all  of  the  west  20  feet  of  said  lot, 
believing  at  the  said  time  that  the  west  20 
feet  of  said  lot  was  situated  west  of  the  east 
marginal  line  of  what  is  now  known  as 
"Fourth  Avenue  West,"  in  the  city  of  Bal- 
lard; and  that,  by  reason  of  the  aforesaid 
acts  and  actual  belief  of  ownership  under 
and  by  virtue  of  said  deeds,  appellant  and 
her  grantors  continued  to  hold  possession  of 
said  laud,  and  held  said  entire  lot  as  now  ac- 
tually occupied,  and  particularly  said  west 
20  feet  She  also  alleged  that,  for  more  than 
seven  years  last  past,  appellant  had  actual- 
ly paid  all  the  taxes,  muuicipul,  county,  and 
state,  which  were  levied  against  the  whole 
of  said  lot  30,  including  the  west  20  feet 
thereof,  and  that  said  taxes  were  paid  under 
claim  of  right  and  color  of  title.  The  lot  in 
dispute  is  an  Irregular  lot,  and  the  west  20 
feet  of  the  lot  reaches  the  east  boundary  of 
Fourth  avenue  west  The  answer  was  prac- 
tically a  denial  of  the  allegations  of  the  com- 
plaint. At  the  conclusion  of  the  trial,  the 
court  found  that  the  respondents  were  the 
true  owners  in  foe  simple  of  the  westerly 
20  feet  of  said  lot;  that  the  appellant  was 
not  the  owner  In  fee  simple,  nor  in  tlie  pos- 
session of  the  property  In  controversy,  to  wit, 
the  westeriy  20  feet  of  said  lot  30,  but  that 
the  appellant  and  her  predecessors  In  Inter- 
est had  paid  and  caused  to  be  paid  a  certain 
amount  of  taxes  assessed  against  said  lot. 
Including  the  westerly  20  feet  thereof;  and 
decreed  a  dismissal  of  the  action  upon  the 
payment  to  the  appellant  by  the  respondents 
of  said  amount  of  taxes. 

Appellant  contends  that  Judgment  should 
have  been  rendered  In  her  favor,  for  two 
reasons,  (1)  by  reason  of  actual,  open,  no- 
torious, and  adverse  possession  for  a  pe- 
riod of  more  than  10  years  prior  to  the  com- 
mencement of  the  action,  and  (2)  by  reason 
of  the  payment  of  all  taxes  legally  assessed 
thereon  for  more  than  seven  successive  years 
under  color  of  title,  to  wit,  by  paying  all  of 
said  taxes  from  the  year  1891  to  the  year 
1902,  inclusive.  It  does  not  seem  to  us  that 
the  appellant's  second  contention  can  be  sus- 
tained. There  is  no  claim  here  that  there 
was  any  actual  paper  title  to  the  west  20 
feet  of  lot  30,  and  section  5.')04,  Ballinger's^ 
Ann.  Codes  &  St.,  upon  which  appellant  re- 
lies, is  to  tiie  effect  that  "every  person  hav- 
ing color  of  title  made  in  good  faith  to  va- 
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cant  and  unoccupied  land,  ■who  shall  pay  all 
taxes  legally  assessed  thereon  for  seven  suc- 
cessive years,  he  or  she  shall  be  deemed  and 
adjudged  to  be  the  legal  owner  of  said  va- 
cant and  unoccupied  land  to  the  extent  and 
according  to  the  purport  of  his  or  her  pajier 
title";  and  section  5503,  In  regard  to  the 
possession  of  lauds  or  tenements,  is  In  prac- 
tically the  same  language.  There  being  no 
paper  title  to  ascertain  the  extent  of  In  this 
case.  It  seems  to  us  that  the  statutes  have  no 
application.  ' 

But  we  think  that  the  court  erred  in  find- 
ing that  appellant  was  not  the  owner  of  the 
land  in  controversy  on  the  first  ground  claim- 
ed, viz.,  actual,  open,  notorious,  and  ad- 
verse possession  for  a  period  of  more  than  10 
j'ears.  It  was  evidently  the  view  of  the 
court  that,  in  order  to  obtain  title  by  ad- 
verse possession,  there  must  have  been  some 
instrument  In  writing  of  record,  or  some  rec- 
ord title.  The  court's  finding  indicates  that 
this  was  the  construction  that  it  placed  up- 
on the  law,  and  it  also  stated  that,  notwith- 
standing the  fact  asserted  by  counsel  for  re- 
spondents—that the  matters  of  fact  alleged 
in  the  complaint  were  disputed— the  court  re- 
garded the  contest  as  one  involving  a  ques- 
tion of  law.  It  is  also  contended  by  the  at- 
torney for  the  respondents  that  there  w^as 
neither  good  faith  nor  color  of  title,  such  as 
Is  required  by  the  statute,  shown  in  this 
case,  and  that  the  complaint  was  defective  as 
to  the  first  cause  of  action,  because  there 
was  no  allegation  of  any  hostile  or  exclusive 
possession.  The  allegation  that  the  appellant 
"Is  now,  and  she  and  her  grantors  iiave  been, 
in  the  actual,  open,  notorious,  and  adverse 
possession  under  color  of  title  and  claim  of 
right  for  more  than  ten  years  last  past,"  it 
seems  to  us,  is  a  sufilclent  allegation  of  ad- 
verse possession,  if  adverse  iwssesslon  will 
woti.  a  bar  to  tlie  bringing  of  an  action  for 
the  recovery  of  real  estate,  in  the  absence  of 
a  color  of  title  on  the  part  of  the  party  al- 
leging the  adverse  possession.  The  qualifi- 
cation "color  of  title''  is  generally  coupled 
with  that  of  claim  of  right,  and  adverse  pos- 
session, eitlier  under  color  of  title  or  claim  of 
right,  or  both,  has  been  held  sufficient  by  this 
court,  in  common  with  most  other  courts, 
without  the  aid  of  record  title. 

In  Moore  v.  Brownfield,  7  Wash.  23,  34 
Pac.  199,  it  was  held  that  actual,  uninter- 
rupted, and  notorious  possession  under  a 
claim  of  right,  but  without  color  of  title,  was 
suflicient  to  entitle  the  possessor  to  the  ben- 
efit of  the  statute  of  limitations.  The  lan- 
guage of  the  court  in  that  case  was:  "Ac- 
tual, uninterrupted,  and  notorious  possession 
under  a  claim  of  right  is  sufficient,  without 
color  of  title,  and  such  possession  need  not 
be  adverse  to  all  the  world"— citing  Mather 
V.  Wnlsh,  107  Mo.  121,  17  S.  W.  755.  In 
Blake  v.  Shrlver,  27  Wash.  593,  (58  Pac.  330, 
It  is  true  that  this  court  held  that  squatters 
upon  unoccupied  land  in  the  city  of  Spokane 
did  not  obtain  title  to  said  land  by  reason 


of  a  residence  thereon  for  more  than  10 
years,  but  it  was  not  the  intention  in  that 
case  to  overrule  any  of  the  preceding  cases 
decided  by  this  court.  There,  there  was  no 
pretense  of  any  claim  of  right  or  color  of 
title,  by  record  or  otherwise.  The  land  was  j 
known  to  the  claimants  to  be  land  the  title  I 
of  which  was  in  litigation.  The  court,  in 
speaking  of  one  of  the  claimants,  said:  "The 
whole  testimony  convinces  us  that  the  claim- 
ant, when  he  went  there,  simply  squatted  up- 
on the  land  for  present  convenience;  that  lie 
had  neither  color  of  title  nor  claim  of  right 
to  it  in  any  sense  whatever;  that  be  did 
not  even  Intend  or  think  of  obtaining  title 
to  it,  by  the  statute  of  limitations  or  in  any 
other  way,  at  the  time  he  settled  upon  it,  or 
for  many  years  thereafter;  that  the  occupa- 
tion was  purely  permissive,  by  reason  of  the 
circumstances  which  we  have  above  portray- 
ed; and  that  it  was  the  intention  upon  tlie 
part  of  these  claimants  to  reap  the  benefit 
to  which  they  are  not  entitled  by  now  claim- 
ing an  adverse  possession  for  ten  years.  It 
is  not  such  strolling,  straggling  occupancy  as 
is  shown  by  the  testimony  in  tills  case  that 
constitutes  a  notice  of  adverse  possession." 

In  the  case  at  bar  the  testimony  is  to  the 
effect  that,  at  the  time  the  deeds  were  given 
to  this  appellant  and  her  husband.  It  was 
the  understanding  that  the  west  20  feet  ex- 
cepted by  the  deed  from  lot  30  was  that  por- 
tion of  the  lot  which  was  occupied  by  Fourth 
avenue  west,  and'  that  the  lot  which  was 
purchased  reached  to  the  west  line  of  said 
street  or  avenue,  and  that  there  was  no  in- 
tention to  purchase  a  lot  with  20  feet  inter- 
vening between  the  west  boundary  of  the  lot 
purchased  and  the  street.  This,  it  seems  to 
us,  brings  the  case  squarely  within  the  rule 
announced  in  Flint  y.  Long,  12  Wash.  342. 
41  Pac.  48,  where  it  was  held  that,  where 
land  had  been  platted  into  lots  by  actually 
staking  it  out  on  the  face  of  the  earth,  a  deed 
purporting  to  convey  certain  of  the  lots  was 
sufficient  to  constitute  a  color  of  title  for  a 
bona  fide  entry,  although  the  recorded  plat  of 
the  lands  might  not  include  such  lots  with- 
in the  bounds  of  the  platted  tract  as  describ- 
ed therein.  The  court,  in  discussing  that 
case,  said:  "Conceding  the  necessity,  under 
the  provisions  of  our  statute,  to  show  color 
of  title  on  the  part  of  the  respondent  in  this 
case — a  question  upon  which  we  do  not  now 
pass— it  seems  to  us  that  such  color  of  title 
was  fairly  shown.  All  that  is  necessary  to 
be  shown  is  that  there  was  a  proof  of  color- 
able title  under  which  the  entry  or  claim 
has  been  made  in  good  faith.  The  land  in 
question  was  purchased  by  the  respondents, 
and  the  platting  on  file  merely  represented 
the  lots  as  staked  out  upon  the  groon.l,  and 
a  deed  to  certain  lots,  purporting  to  convey 
land  actually  staked  out  upon  the  face  of 
the  earth  to  correspond  with  the  deed,  would 
certainly  be  a  purchase  and  an  entry  there- 
under, if  such  entry  was  made  in  good  faith." 
While  in  the  case  at  bar  the  land  was  not 
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actually  staked  out,  the  principle  is  the 
aame,  U  it  whb  the  intention  on  the  one  hand 
to  conve7,  and  on  the  other  to  purchase,  the 
land  reaching  to  the  street,  although  a  mis- 
take was  made  in  the  description  in  the  deed 
which  was  actually  executed.  We  decided  in 
Bowers  t.  Ledgerwood,  25  Wash.  14,  64  Fac. 
93G,  that  the  inclosure  of  the  lands  of  an- 
other within  a  fence  built  by  the  adjoining 
owner,  under  the  mistaken  Impression  that 
such  fence  constituted  the  boundary  line,  and 
the  occupancy,  cultivation,  and  improrement 
of  such  inclosed  lands  for  a  period  beyond 
the  statute  of  limitations,  was  sufficient  to 
constitute  title  thereto  by  adverse  possession. 
This  case.  It  seems  to  us,  la  directly  in  point, 
and,  while  the  amount  of  improvements  in 
the  case  cited  was  vastly  more  than  In  the 
case  at  bar,  the  principle,  so  far  as  the  ques- 
tion of  mistaken  boundary  la  concerned,  is 
exactly  the  same. 

Without  reviewing  the  testimony,  we  think 
there  was  sufficient  to  show  actual,  adverse, 
possession  and  Improvements  under  claim  of 
tight.  Such  being  the  case,  the  judgment  is 
reversed,  and  the  case  remanded  with  in- 
structions to  the  lower  court  to  enter  Judg- 
ment In  fiiTor  of  the  appellant 

FULLEETON,  C.  J,  and  MOUNT,  HAD- 
1JEY,  and  ANDERS,  JJ.,  concur. 


(35  Wash,  a) 

WATSON  et  ox.  v.  TOWN  OF  KENT. 

(Supreme  Coart  of  Washington.    April  18, 
1904.) 

TUAXi — DEirUBBEB — ABANDONIIENT — OBJKCTION 
TO  SUPnCMNCT  OF  COKFLAINT— WAIVES. 

1.  Code  Proc.  {  193.  permitting  the  defendant, 
at  any  stage  of  the  proceedings,  to  raise  the  ob- 
jection that  the  complaint  does  not  state  a  cause 
of  action,  baa  no  application  where  the  point  is 
once  raised  in  the  trial  court  by  demurrer, 
which  is  then  withdrawn,  and  in  that  case  the 
question  cannot  be  again  raised  in  the  trial 
court  by  an  objection  to  the  introduction  of  any 
evidence,  nor  on  appeal. 

Appeal  from  Superior  Court,  King  County; 
W.  B.  Bell,  Judge. 

Action  by  W.  W.  Watson  and  wife  against 
tbe  town  of  Kent  From  a  judgment  in  fa- 
vor of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

J.  G.  Price,  C.  A.  Riddle,  and  Kirkpatrlck, 
Price  &  Carver,  for  appellant  William  C. 
Keith  and  Tucker  &  Hyland,  for  respond- 
ents. 

DDXBAR,  J.  This  is  an  action  brought  In 
the  superior  court  for  King  county.  Wash., 
by  the  respondents,  to  recover  from  appel- 
lant the  sum  of  $1,000,  claimed  as  damages 
arrowing  out  of  tbe  alleged  establishment  and 
maintenance  of  a  nuisance  on  the  premises 
near  the  dwelling  of  respondents.  The  com- 
plaint alleges,  in  substance,  that  on  the  27th 
day  of  January,  1902,  the  plalntlfla  were  resi- 


dents of  the  town  of  Kent;  that  they  bad 
two  dwelling  houses  furnished,  one  of  which 
dwelling  houses  was  occupied  by  the  said 
plaintltrB,  and  the  other  of  which  was  situat- 
ed about  18  feet  from  the  residence  of  the 
plaintiffs;  that  on  said  day  the  dwelling 
house  situated  next  to  the  residence  of  these 
plaintiffa  contained  a  large  amount  of  furni- 
ture, wearing  apparel,  bedding,  household 
fixtures,  carpets,  etc.,  belonging  to  the  plain- 
tiffs; that  one  room  In  said  house  was  tempo- 
rarily occupied  by  one  Samuel  Dugar,  who 
about  that  date  became  affiicted  with  the 
disease  known  as  the  smallpox,  and  immedi- 
ately thereafter  the  plaintiffs  notified  the 
council  of  the  town  of  Kent  and  the  authori- 
ties, officers,  and  agents  of  said  town  of  Kent 
to  remove  said  smallpox  patient  from  tbe 
dwelling  house  owned  by  the  plaintiffs,  but 
that  notwithstanding  the  warning  and  notice 
so  given  to  the  authorities,  officers^  and 
agents  of  said  town,  and  against  tbe  express 
will  and  desire  of  these  plaintiffs,  the  said 
town  of  Kent  through  its  council,  officers, 
agents,  and  servants,  proceeded  to  and  did 
convert  said  dwelling  house  into  a  pesthouse 
for  the  housing  of  other  persons  affiicted  with 
said  smallpox,  and  whom  the  authorities 
suspected  of  being  afflicted  with  smallpox,' 
and  quarantined  said  building,  and  put  a' 
guard  upon  said  dwelling  both  day  and  night 
and  kept  and  maintained  said  house  for  a 
pesthouse  for  smallpox  patients  for  the  peri- 
od of  16  days,  and  at  the  end  of  said  time 
left  the  said  house  in  a  filthy,  dirty,  obnox- 
ious, and  indecent  condition,  whereby  it  be- 
came necessary  to  destroy  a  large  amoimt  of 
personal  property,  to  the  damage  of  the  plain- 
tiffs. And  further  It  is  alleged  that  Eliza- 
beth T.  Watson,  one  of  the  plaintiffs,  at  tbe 
time  of  said  contagion  was  In  delicate  health,' 
and,  by  reason  of  said  dwelling  bouse  being 
so  converted  into  a  pesthouse  she  was  sub- 
jected to  great  physical  and  mental  pain  and 
worry,  was  troubled  and  frightened  for  fear 
of  the  infection,  and  was  made  nervous,  sick, 
and  hysterical,  and  was  at  the  time  rendered 
unable  to  attend  to  her  household  dutlAi. 
necessitating  the  hiring  of  a  nurse  and  other 
expenses;  the  damages  altogether  alleged 
amounting  to  the  sum  of  $1,000.  The  answer 
was  a  denial  of  all  the  allegations  of  the  com- 
plaint. A  trial  was  had  to  a  Jury,  and  ver- 
dict was  rendered  in  favor  of  plaintiffs  for 
$650.  Judgment  was  entered  upon  said  ver- 
dict and  from  such  Judgment  this  appeal  Is 
taken. 

It  is  contended  by  the  appellant  that  the 
town,  under  the  allegations  of  this  com- 
plaint Is  not  responsible  to  the  respondents 
for  damages  that  might  have  resulted  from 
the  action  of  the  officers  of  the  town,  and 
that  the  complaint  does  not  state  a  cause  of 
action  against  the  town.  Whether,  under  ths 
allegations  of  the  complaint  the  town  would 
be  liable,  we  are  not  called  upon  to  decide,  for 
a  demurrer— to  the  effect  that  the  complaint 
did  not  state  n  cause  of  action— was  Inter- 
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posed  to  the  complaint,  and  was  afterwards 
waived  by  the  defendant,  which  answered, 
and  went  to  trial  upon  the  merits.  This  be- 
ing true,  the  question  of  the  sufficiency  of  the 
complaint  cannot  be  raised  on  this  appeal, 
under  the  rule  announced  In  Mosher  y. 
Bruhn.  15  Wash.  332,  46  Pac.  397,  where  It 
was  held  that,  where  the  objection  that  the 
complaint  docs  not  state  a  cause  of  action 
had  been  raised  in  the  lower  court  by  demur- 
rer, and  the  demurrer  had  been  subsequently 
waived,  the  defendant  could  not  raise  the  ob- 
jection of  insuttlciency  of  the  complaint  on 
appeal,  as  Code  Proc.  §  193,  permitting  the 
defendant  to  raise  the  objection  at  any  stage 
of  the  proceedings  that  the  complaint  docs 
not  state  a  cause  of  action,  has  no  applica- 
tion to  cases  where  the  point  has  been  once 
raised  In  the  lower  court  by  demurrer,  and 
then  abandoned.  This  doctrine  was  again 
announced  in  Hardin  v.  Mullin,  16  Wash. 
Oi7,  48  Pac.  »40,  and  we  have  no  disposition 
to  depart  from  the  rule  there  announced.  It 
Is  true  that  in  the  case  at  bar  practically  the 
same  question  was  raised  by  the  defendant 
by  objecting  to  any  testimony  being  offered 
under  the  complaint  for  the  reason  that  It  did 
not  state  a  cause  of  action.  But  this  objec- 
tion, having  been  specially  withdrawn  by  the 
waiver  of  the  demurrer,  which  was  the  prop- 
er method  of  raising  the  question,  must  be 
considered  to  have  been  waived  for  all  time. 
And,  if  the  question  could  not  again  be  raisetl 
In  this  court,  there  is  no  good  reason  appar- 
ent why  It  should  be  raised  again  in  the  court 
below.  It  might  be  that  If,  after  the  intro- 
duction of  all  the  testimony  of  the  plaintiffs, 
the  whole  testimony  did  not  show  that  a  case 
had  been  made  out  which  would  bind  the 
town,  this  question  could  be  raised  by  a  mo- 
tion for  nonsuit;  and  a  motion  for  nonsuit 
was  made  by  the  appellant  in  this  case,  but 
not  upon  the  ground  that  the  complaint  did 
not  state  a  cause  of  action,  or  that  the  evi- 
dence would  not  sustain  a  verdict  so  far  as 
the  allegations  of  the  complaint  were  con- 
cerned. An  examination  of  the  testimony 
shows  that  the  proof  was  practically  as  broad 
as  the  allegations. 

The  questions  raised  by  the  motion  for 
nonsuit  we  think  were  properly  decided  by 
the  court  against  the  appellant,  the  princlpiil 
contention  there  being  that  the  ofllcers  acted 
without  any  authority  or  direction  of  the  ap- 
pellant, and  that  there  was  no  sufficient  act 
of  ratittcation  on  the  part  of  the  town.  We 
think  the  testimony  fully  sustained  the  judg- 
ment in  this  respect,  and  It  Is  clear  to  our 
minds  not  only  that  the  health  officer  acted 
with  the  knowledge  and  authority  of  the 
town  council,  but  that  all  his  acts  were  rati- 
fied by  the  town.  In  any  event,  there  was 
sufficient  testimony  offered  on  this  subject  to 
go  to  the  jury.  All  the  other  questions  rais- 
ed by  the  motion  for  nonsuit  were  questions 
which  were  properly  submitted  to  the  con- 
sideration of  the  jury. 

We  think  the  coiurt  did  not  abuse  its  discre- 


tion In  sustaining  challenges  to  the  jurors 
mentioued  in  the  first,  second,  third,  fourth, 
and  fifth  assignments,  and  that  no  prejudi- 
cial error  was  committed  by  the  IntroductloD 
or  rejection  of  testimony,  or  by  the  giving  or 
refusing  to  give  Instructions. 

It  is  contended  by  the  appellant  that  the 
presentation  of  the  claim  for  damages  re- 
quired by  the  statute  was  not  made  in  this 
case,  the  complaint  having  alleged  the  pres- 
entation of  the  claim,  and  the  allegation  hav- 
ing been  denied  by  the  answer.  But,  as  we 
view  this  complaint— It  being  for  the  wrong- 
ful act  of  the  town  through  Its  qualified 
agents— the  presentation  of  a  claim  was  not 
necessary,  under  the  rule  announced  in  Sut- 
ton V.  Snohomish,  11  Wash.  24,  39  Pac  273, 
48  Am.  St.  Hep.  »17. 

The  judgment  is  affirmed. 

FUIXERTON,  C.  J.,  and  MOUNT,  HAD- 
LEY,  and  ANDERS,  J  J.,  concur. 


SUTER  et  ur.  v.  WENATCHEB  WATER 

POWER  CO. 
(Supreme  Court  of  Washington.      April   18, 

low.) 

LIMITATIONS— CONTRACT— TBESPA88— CASE. 

1.  Ballinger'g  Ann.  Codes  &  St.  f  4800,  subd. 
3,  which  limits  actions  on  a  contract  "or  liabil- 
ity," express  or  implied,  not  in  writing,  and  not 
arising  out  of  a  written  instrument,  to  three 
years,  applies  only  to  actions  arising  out  of  a 
contractual  liability. 

2.  Ballinger'g  Ann.  Codes  &  St.  i  4800,  limit- 
ing actions  for  "trespass"  on  real  property  to 
three  years,  governs  only  such  recovery  as  could 
be  bad  in  an  action  of  trespass  at  common  law, 
and  an  action  for  the  neglieent  construction  and 
maintenance  of  an  irrigation  canal,  lawfully 
built,  the  water  from  which  overflowed  plain- 
tiff's land,  is  not  within  its  purview,  the  dam- 
ages being  consequential,  and  ca.se  l)eing  the 
proi)er  remedy  under  the  common-law  procedure. 

3.  An  action  for  the  negligent  construction 
and  maintenance  of  an  irrigation  canal,  lawful- 
ly built,  the  water  from  which  overflowed  plain- 
tilTs  land,  is  within  Ballinger's  Ann.  Codes  & 
St.  §  4805,  which  bars  actions,  not  otherwise 
provided  for,  after  two  years. 

Appeal  from  Superior  Court,  Chelan  Coun- 
ty; C.  Victor  Martin,  Judge. 

Action  by  P,  D.  Suter  and  wife  against 
the  Weuatchee  Water  Power  Company. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Reversed. 

Will  H.  Thompson,  Danson  &  Iluueke,  and 
Burt  J.  Williams,  f<H-  appellant  I>ill  & 
Crass,  for  respondents. 

HADLEY,  J.  Respondents  are  husband 
and  wife,  and  the  appellant,  a  corporation, 
is  the  owner  and  operator  of  au  Irrigation 
canal,  with  lateral  connections,  in  Cbelan 
county,  Wash.  The  canal  was  constructed 
prior  to  1899.  It  commences  about  five  miles 
above  the  mouth  of  the  Wenatchee  river,  fol- 
lows along  tlie  bank  of  said  river  a  distance 
of  about  four  miles,  and  thence  one  branch 
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extends  In  a  northeasterly  direction  to  a 
point  near  the  Columbia  river.  This  suit 
was  brought  by  respondents  against  appel- 
lant, and  the  complaint  alleges  that  the  said 
lateral  canal  was  constructed,  about  five  feet 
wide  and  three  feet  deep,  to  the  point  last 
mentioned;  that  from  said  point  appellant 
plowed  a  furrow  across  and  around  the 
lands  of  respondents,  leading  to  the  Columbia 
river,  which  furrow  was  about  twelve  Inches 
In  width  and  six  Inches  in  depth;  that  the 
furrow  was  not  of  sufHclent  capacity  to  carry 
away  and  around  the  lands  of  respondents 
the  volume  of  water  conveyed  to  said  point 
as  the  terminus  of  the  original  canal.  It  is 
further  alleged  that  the  appellant  carelessly 
and  negligently  constructed  said  canal,  by 
failing  to  supply  the  necessary  waste  gates 
and  means  for  the  escape  of  the  surplus  ac- 
cumulation of  water  before  It  arrived  at  re- 
spondents' land,  and  also  failed  to  properly 
attend  to  the  escajw  of  such  surplus  ac- 
cumulation; that  on  or  about  June  10,  IIKHI, 
tlie  appellant  permitted  the  waste  and  siu'- 
plus  water  which  naturally  drained  from  the 
<-ouutry  lying  above  said  canal  to  accumulate 
therein  to  such  an  extent  as  to  fill  it  to  Its 
full  <-apacity;  that  appellant  permitted  the 
water  to  flow  along  Siiid  original  canal,  to 
its  full  capacity,  to  the  jwint  of  Its  terminus 
aforesaid;  that  the  aforesaid  furrow  leading 
from  said  terminus  was  wholly  Insufllcieut 
In  capacity  to  receive  and  convey  the  water 
Tvhioh  had  thus  accumulated  In  tlie  original 
canal:  tliat,  by  reason  of  the  insutticioncy 
of  said  furrow  for  said  puriwse,  the  waters 
overflowed,  washe<l,  and  cut  through  the  bank 
of  the  fnrrow  and  the  end  of  the  canal,  and 
thence  ran  over  and  across  the  lands  of  re- 
spondents and  down  Into  the  Columbia  river; 
that  thereby  such  deep  and  wide  ditches  were 
washed  and  cut  in  said  land  as  damaged  it 
to  the  extent  of  $1,000;  and  recovery  tliereof 
Is  demanded.  Appellant  demurred  to  the 
complaint,  on  the  groimd  that  It  appears  up- 
on the  face  thereof  that  the  action  was  not 
commenced  within  the  time  prescribed  by 
law.  The  demurrer  was  overruled,  to  which 
ruling  appellant  excepted.  Appellant  then 
answered,  denying  material  allegations  of 
the  complaint,  and,  among  other  things, 
pleaded  affirmatively  that  the  acts  complain- 
ed of  occurred  more  than  two  years  prior  to 
the  commencement  of  the  action,  and  that. 
If  respondents  ever  had  any  cause  of  action 
wliatijoever  on  account  of  said  acts,  the 
same  had  been  ban-ed  by  the  statute  of  lim- 
italions.  A  demurrer  to  said  attlrmative  de- 
fense was  sustained,  and  appellant  except- 
ed thereto.  The  cause  was  thereafter  tried 
before  the  court  and  a  Jury,  and  a  verdict 
was  returned  In  favor  of  respondents  in  tlie 
sum  of  1^300.  Appellant  moved  for  a  new 
trial,  which  was  denied.  Judgment  was  en- 
tered for  the  amount  of  the  verdict,  and  the 
defendant  has  appealed. 

Uespondents  have  moved  to  strike  from 
the    record    appellant's    exceptions    to    the 


court's  Instructions,  on  the  ground  that  they 
were  neither  Included  In  the  statement  of 
facts,  nor  in  any  way  certified  by  the  trial 
court.  A  motion  is  also  made  to  strike  the 
statement  of  facts  and  certain  aflldavits  sent 
up  with  the  recoixl.  We  think  It  unnecessary 
to  discuss  these  motions,  since  we  believe 
the  case  must  be  determined  upon  the  de- 
murrers heretofore  mentioned. 

It  Is  assigned  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  comphiint  and 
In  sustaining  the  demurrer  to  the  attlrmative 
answer,  each  of  which  rulings  involved  the 
statute  of  limitations.  It  will  be  remember- 
ed that  the  damages  sought  are  alleged  to 
have  accrued  on  the  10th  of  June,  1000. 
This  action  was  commenced  more  than  two 
years  thereafter.  Unless  the  acts  complained 
of  come  within  some  specific  provision  of  the 
statute  of  limitations,  the  action  must  be 
governed  by  section  280a,  Pierce's  Code  (sec- 
tion 480,"),  2  Ballinger's  Ann.  Codes  &  St.), 
which  limits  the  time  for  commencing  the 
action  to  a  period  of  two  years  after  the 
cause  of  action  shall  have  accrued.  Since 
the  cause  of  action  Is  not  based  upon  a  con- 
tract in  writing,  or  llabilitj-,  express  or  Im- 
plied, arising  out  of  a  written  contract,  we 
must  therefore  refer  to  section  285,  Pierce's 
Code  (section  -1800,  2  Ballinger's  Ann.  Codes 
&  St),  to  ascertain  If  any  specific  provision 
of  the  three-year  statute  of  limitations  applies 
here.  The  action,  not  being  founded  upon 
contract,  or  liability  arising  therefrom,  is 
not  governed  by  subdivision  3  of  said  sec- 
tion, which  provides  as  follows:  "An  action 
upon  a  contract  or  liability,  express  or  im- 
plied, which  is  not  in  writing,  and  does  not 
arise  out  of  any  written  instrument."  The 
term  "liability,"  used  In  said  subdivision, 
was  evidently  intended  to  refer  to  a  con- 
tractual liability.  Sucli,  In  efl:ect,  was  the 
decision  In  Sargent  v.  Taconui,  10  Wash. 
212,  21.5,  38  Pac.  1048.  The  same  statute 
was  so  construed  by  the  United  States  Cir- 
cuit Court,  District  of  Washington,  In  Al- 
drlch  V.  Skinner,  08  Fed.  375,  and  al.so  In 
Aldrlch  V.  McCIaine,  08  Fed.  378.  The  last- 
named  case  was,  on  appeal  to  the  Unlte<l 
States  Circuit  Court  of  Api)eals  revei-sed. 
Aldricb  v.  McCIaine,  10*!  Fed.  701,  45  C.  C. 
A.  031.  The  reversal  was,  however,  upon 
the  ground  that  the  liability  Involved  was 
a  contractual  one,  the  lower  com-t  having 
held  otherwise.  The  appellate  court  con- 
strued the  statute  Itself  as  did  the  lower 
court.  I'"or  similar  constniction,  see  5Ic(!«f- 
fln  V.  City  of  Cohoes,  74  X.  Y.  387.  30  Am. 
Itep.  307.  and  Thomas  v.  Union  Pacific  U.  11. 
Co.,  1  Utah,  235. 

If  any  part  of  the  said  three-year  statute 
applies  here,  it  nuist  be  subdivision  1,  which 
is  as  follows:  "An  action  for  waste  or  tres- 
pass HiMDn  real  property."  Kesiwndents  urge 
that  tlie  action  is  for  trespass,  and  Is  there- 
fore govenied  by  the  above-quoted  subdivi- 
sion. It  Is  therefore  necessary  to  determine 
whether  the  acts  complained  of  constituted  a 
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trespass.  The  construction  of  the  canal  by 
appellant  was  tor  a  lawful  purpose,  and  it 
was,  therefore,  not  an  unlawful  or  wrongful 
act  to  permit  water  to  flow  through  it  The 
complaint,  however,  charges  negligence  In 
the  manner  of  construction,  and  in  permitting 
an  excessive  amount  of  water  to  flow  through 
the  canal.  The  manner  of  construction  was 
not  in  itself  wrongful.  Appellant  had  the 
lawful  right  to  construct  as  it  chose,  and  to 
permit  the  water  to  flow  through  the  canal  to 
Its  full  capacity.  These  things  were  of  no 
concern  to  respondents,  unless  they  resulted 
In  some  injury  to  them.  Such  injury  so  re- 
sulting must  necessarily  have  been  consequen- 
tial, and  not  the  direct  result  of  wrongful 
force  applied  to  the  respondents'  lands,  as 
must  have  been  true  to  create  a  trespass.  "It 
is  not  a  trespass  to  flow  the  lands  of  another 
with  water  by  erecting  a  dam  below  his  land, 
for  any  one  may  lawfully  build  a  dam  on  his 
own  land,  and  the  act,  being  injurious  only 
in  Its  consequences,  is  to  be  redressed  by  an 
action  on  the  case."  Gould  on  Waters  (3d 
Ed.)  {  210.  In  this  state  the  distinctions  be- 
tween common-law  actions  are  abolished,  as 
far  as  relates  to  the  procedure.  We  must, 
however,  determine  what  the  Legislature 
meant  wlien  it  referred  to  an  action  for  "tres- 
pass upon  real  property."  The  same  was  true 
in  Hicks  V.  Drew,  117  Cal.  305,  49  Pac.  180. 
There  it  was  held  that  the  erection  of  a  bulk- 
head on  one's  own  laud,  whereby  the  lands  of 
another  were  flooded,  was  not  a  trespass,  and 
hence  that  an  action  for  damages  caused  by 
such  flooding  was  not  within  the  statute  lim- 
iting actions  for  "trespass  upon  real  proper- 
ty." The  court  obser\'es  as  follows:  "While 
in  this  state  all  distinctions  between  common- 
law  actions  are  abolished  as  relating  to  the 
procedure,  yet  it  is  plain  that  we  are  bound 
to  consult  the  common  law,  and  the  classifica- 
tion of  common-law  actions,  for  the  proper 
determination  as  to  what  the  lawmaking 
power  of  this  state  had  in  mind  when  using 
the  phrase  'trespass  upon  real  property.'  It 
appears  that  the  courts  of  England  often  ex- 
perienced difliculty  in  determining  whether 
trespass  or  case  was  the  true  remedy  to  be 
pursued.  This  same  dlilicuity  often  arises  in 
this  state  when  the  statute  of  limitations  is 
invoked.  But  in  the  case  at  bar,  weighed  and 
tested  by  the  rules  of  the  common  law,  the 
distinction  between  these  two  forms  of  com- 
mon-law actions  is  clearly  apparent;  and  that 
this  case  upon  its  facts  is  one  wherein  it  is 
Bought  to  recover  upon  a  liability  not  based 
upon  an  instrument  of  writing,  and  therefore, 
barred  in  two  years,  we  are  satisfied.  One  of 
the  best  tests  by  which  to  distinguish  trespass 
is  found  in  the  answer  to  the  question,  wlien 
was  the  damage  done?  If  the  damage  does 
not  come  directly  from  the  act,  but  Is  simply 
an  after-result  from  the  act,  it  is  essentially 
consequential,  and  no  trespass."  Then  fol- 
lows a  discussion  of  authorities,  showing  the 
distinction  between  acts  constituting  trespass, 
for  which  redress  was  bad  through  the  com- 


mon-law action  of  trespass,  and  those  effect- 
ing only  consequential  results,  damages  for 
which  were  recoverable  through  an  action  on 
the  case.  In  Roundtree  v.  Brantley,  34  Ala. 
544,  73  Am.  Dee.  470,  the  action  was  for  the 
overflowing  of  the  plaintiff's  land,  caused  by 
the  formation  of  a  sand  bank  in  a  .stream 
from  the  washing  of  sand  through  the  defend- 
ant's ditch.  It  was  held  that  the  acts  did  not 
constitute  trespass,  and  that  the  statute  of 
limitations  upon  the  subject  of  trespass  to  real 
property  did  not  apply.  The  court  said:  "It 
is  argued  that  trespass  Is  a  comprehensive 
term,  which  includes  trespass  on  the  case; 
and  that  this  cause  of  action  is  a  trespass  on 
the  case  to  real  or  personal  property,  which 
is  embraced  in  the  section  under  the  term 
'trespass.'  It  is  true  that  'trespass,'  in  one 
sense,  means  an  injury  or  wrong;  and  in 
that  sense  it  would  include  every  cause  of  ac- 
tion, at  least  in  tort.  But  trespass  has,  in  the 
law,  a  well-ascertained  and  fixed  meaning.  It 
refers  to  injuries  which  are  Immediate,  and 
not  consequential.  It  is  clear  that  the  word  Is 
used  In  that  sense  In  section  2477.  It  would 
be  a  perversion  of  language  to  denominate  an 
act  which  produced  a  consequential  injury  to 
real  or  personal  property  a  trespass.  It  would 
he  a  perversion  alike  of  the  legal  and  com- 
mon acceptation  of  the  words."  In  Holly  v. 
Boston  Oas  Light  Co.,  8  Gray  (Mass.)  123, 
68  Am.  Dec.  233,  the  action  was  for  damages 
arising  from  negligence  in  suffering  gas  pipes 
to  be  and  remain  out  of  repair.  The  court  de- 
clared that  the  act  complained  of  was  not 
trcsimss,  and  observed  as  follows:  "The  de- 
fendants lawfully  laid  down  tJieir  pipes  in 
the  public  street,  and  filled  them  with  gas. 
If  they  failed  to  discharge  their  duty  in  re- 
gard to  its  distribution,  and  negligently  suf- 
fered it  to  escape,  they  were  liable  therefor  to 
other  parties  for  all  consequential  damages, 
and  miglit  be  proceeded  against  for  tl»e  re- 
covery of  compensation  in  an  action  In  the 
nature  of  an  action  of  tlie  case,  but  not  as 
trespas.sers  in  an  action  of  ti'espass."  The 
same  distinctions  are  observed  in  Cooi)er  v. 
Hall,  5  Ohio,  321,  and  Danerl  y.  Southern 
Cal.  Ry.  Co.,  122  Cal.  507,  55  Pac.  243.  Re- 
sixindents  cite  cases  involving  trespasses  com- 
mitted by  animals,  as  analogous  to  the  prin- 
ciple under  examination  here.  Such  were, 
however,  expressly  held  to  constitute  trespass 
at  common  law.  Every  unwarrantable  entry 
by  a  person  or  his  cattle  on  the  land  of  an- 
other was  a  trespass.  The  act  of  the  animal 
was  classified  as  though  it  were  the  act  of  the 
owner.  The  injury  was  the  direct  and  imme- 
diate result  of  the  wrongful  force,  and  was 
not  consequential.  Consequential  damages 
resulting  from  such  acts  as  are  complained  or 
in  the  case  at  bar  were,  however,  recoverable 
in  an  action  on  the  case  only,  and  not  in  an 
action  for  trespass.  We  must  therefore  con- 
clude that,  when  our  lawmakers  provided  a 
three-year  limitation  for  actions  for  "trespass 
upon  real  property,"  they  meant  to  include 
only  such  recovery  aa  could  have  been  had 
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through  the  action  of  trespasa  at  common  law. 
It  follows  that  actions  under  our  present  pro- 
cedure, through  which  relief  is  sought  for  in- 
juries to  land,  and  which  could  have  been  had 
at  common  law  through  an  action  on  the  case 
only,  are  governed  by  our  two-year  statute  of 
limitations  hereinbefore  dted. 

Respondents  argue  in  their  brief  that  appel- 
lant's act  was  a  forcible  one,  in  that  they  as- 
sert it  let  the  waters  Into  the  canal  through 
the  headgate,  and  that  the  injury  to  their 
lands  was  the  immediate  result  of  such  forci- 
ble act.  It  is  asserted  that  the  water  was  un- 
der appellant's  absolute  control  from  the  time 
it  entered  into  its  canal  from  the  Wenatchee 
river  until  it  was  let  out  at  the  end  of  the 
lateral.  Such  is,  however,  not  the  case  al- 
leged in  the  complaint.  The  complaint  Is  bas- 
ed upon  negligence  in  the  construction  of  the 
canal,  and  upon  its  insufficiency  to  carry  the 
surplus  water  which  accumulated,  at  the  time 
mentioned,  by  drainage  from  above.  If  such 
were  true,  it  is  manifest  that  the  water  was 
not  under  the  immediate  and  absolute  control 
of  appellant,  as  respondents  now  argue.  The 
theory  of  the  complaint  is  that  the  injury  re- 
sulted from  negligent  construction,  which  oc- 
curred long  before,  and  whereby  appellant 
failed  to  properly  handle  the  waste  and  sur- 
plus water.  The  act  was  remote  from  the  in- 
Jury.  The  latter  was  purely  consequential, 
and  not  the  direct  or  immediate  result  of  the 
former.  Moreover,  If  respondents'  present  ar- 
gument were  supported  by  the  allegations  and 
theory  of  the  complaint,  then,  even  though 
ain>ellant  had  full  control  of  the  water,  it  still 
follows,  from  the  reasoning  in  the  cases  cited 
above,  that  it  was  not  doing  a  thing  unlaw- 
ful in  itself  when  it  permitted  the  water  to 
run  through  its  canal;  and  if,  after  running 
through  the  canal,  it  was  negligently  permit- 
ted to  escape,  the  appellant  was  liable  for 
consequential  damages  recoverable  at  com- 
mon law  in  an  action  on  the  case  only,  and 
not  in  an  action  of  trespass.  We  therefore 
think  that,  under  the  cause  of  action  stated 
In  the  complaint,  our  statute  of  limitations 
barred  the  action  after  two  years.  It  follows 
that  the  court  erred  in  overruling  the  demur- 
rer to  the  complaint. 

The  Judgment  is  therefore  reversed,  and  the 
cause  remanded,  with  instructions  to  the  low- 
er court  to  set  aside  the  verdict  and  to  sustain 
the  demurrer  to  the  complaint. 

FULLERTON,  C.  J.,  and  MOUNT,  AN- 
DERS, and  DUNBAR,  JJ.,  concur. 


WASHINGTON   IRON   WORKS   v.   Mc- 
NAUOHT. 

(Supreme  Court  of  Wnshington.      April  18, 
1904.) 

Ol'ARANTT — CONSIDGBATinN — CONTBACI^-MOD- 

iriCATlON  —  8AI,eS  —  OBLIVEBT  —  OELAT — 

PENALTIES— EVIDENCE— ISSTBUCTIONS. 

1.  Where  a  guaranty  of  payment  for  machin- 
ery sold  to  a  vessel  was  on  Uie  express  consid- 


eration of  $1,  and  It  was  also  proved  that  after 
the  machinery  had  been  delivered  the  seller  re- 
fused to  permit  the  veHsel  to  depart  from  port 
before  payment,  but  did  so  on  the  execution  of 
the  guaranty,  such  guaranty  was  based  on  a 
sufficient  consideration. 

2.  Where  a  contract  requiring  machinery  pur- 
chased to  be  delivered  on  a  certain  date,  and 
imposing  a  forfeiture  of  $100  a  day  for  delay, 
was  modified  by  the  buyer  including  other  ma- 
chinery and  giving  60  days  additional  within 
which  to  manufacture  the  same,  and  all  the  ma- 
chinery was  delivered  within  the  time  as  extend- 
ed, the  buyer  was  not  entitled  to  recover  dam- 
ages for  delay  in  delivering  the  machinery  first 
contracted  for. 

3.  Where  two  letters  referred  to  each  other 
and  were  offered  in  rebuttal  as  one,  the  fact 
that  one  of  the  letters  was  not  competent  of  it- 
self was  immaterial. 

4.  Requested  instructions  not  justified  by  the 
j  evidence,  and  which  if  given  would  have  been 

confusing  and  misleading,  were  properly  refused. 

Appeal  from  Superior  CJourt,  King  County; 
I  Arthur  E.  Griffin,  Judge. 
I  Action  by  the  Washington  Iron  Works 
;  against  John  McNaught.  From  a  Judgment 
i  in  favor  of  plaintiff,  defendant  appeals.  Af- 
{  firmed. 

'  Robert  F.  Booth  and  Root,  Palmer  & 
!  Brown,  for  appellant.  L.  C.  Oilman,  Carr  & 
I  Preston,  and  Everett  C.  Ellis,  for  respondent. 

I  MOUNT,  J.  Plalntlir  brought  this  acUon 
i  to  recover  f  2,000,  upon  a  written  contract  of 
I  guaranty  made  by  defendant,  guarantying 
I  the  payment  by  the  Boston  &  Alaska  Trans- 
portation Company  of  all  sums  of  money 
I  due  to  the  plaintiff.  The  answer,  after  de- 
I  nylng  the  allegations  in  the  complaint,  al- 
leged three  affirmative  defenses:  (1)  That 
at  the  time  the  action  was  brought,  plaintiff 
was  Indebted  to  the  Boston  &  Alaska  Trans- 
portation Company  for  demurrage  in  a  smn 
in  excess  of  the  amount  sued  for;  (2)  that, 
after  the  contract  of  gimranty,  plaintiff 
agreed  to,  and  did,  accept  two  certain  drafts 
upon  the  Boston  &  Alaska  Transportation 
Company,  without  the  knowledge  or  consent 
of  defendant,  and  thereby  extended  the  time 
for  the  payment  of  the  Indebtedness  due 
plaintiff  from  said  Boston  &  Alaska  Trans- 
portation Company;  and  (3)  that  plaintiff, 
subsequent  to  said  guaranty,  accepted  re- 
ceiver's certificates  in  satisfaction  of  the  In- 
debtedness owing  from  said  Boston  &  Alaska 
Transportation  Company.  The  reply  denied 
the  allegations  of  new  matter  In  the  answer. 
The  cause  was  tried  to  the  court  and  a  Jury. 
A  verdict  was  returned  In  favor  of  the  plain- 
tiff for  the  full  amount  claimed.  Defendant 
appeals  from  a  Judgment  on  the  verdict. 

At  the  close  of  the  evidence,  appellant 
moved  the  court  for  a  nonsuit  This  motion 
was  denied,  and  appellant  assigns  error  there- 
on, and  argues  (1)  that  the  contract  of  guar- 
anty was  without  consideration,  (2)  that  the 
demurrage  due  the  transportation  company 
was  more  than  the  amount  of  respondent's 
claim,  and  (3)  that  the  drafts  drawn  by  re- 
spondent extended  the  time  of  payment  of 
the  obligation  guarantied  by  appellant    All 
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three  of  tbese  questions  trere  questions  of 
fact  for  the  Jury. 

The  evidence  of  the  respondent  showed 
that  there  was  an  express  consideration  of 
$1  for  the  contract  of  guaranty,  and  also 
that,  when  the  machinery  which  was  order- 
ed from  respondent  by  the  Boston  &  Alaska 
Transportation  Company  was  delivered  by 
the  respondent  to  the  said  company  on  board 
of  one  of  Its  boats,  respondent  refused  to  let 
the  boat  depart  without  payment  of  the  bal- 
ance of  the  contract  price  for  the  machinery; 
and  that  the  appellant,  In  consideration  of  re- 
spondent's permitting  the  machinery  to  be 
taken  away,  made  the  written  guaranty  sued 
on.  This  evidence  was  not  disputed,  and, 
aside  from  the  express  consideration,  was 
amply  sufficient  to  support  the  contract  of 
guaranty. 

The  same  is  true  of  the  demurrage.  The 
original  contract  provided  that  If  the  ma- 
chinery was  not  delivered  on  March  31,  1808, 
respondent  should  pay  the  transportation 
company  $100  per  day  for  every  day  there- 
after that  the  machinery  remained  undeliv- 
ered. But,  a  short  time  before  the  machine- 
ry was  to  be  delivered,  that  contract  was 
modified,  and  other  machinery  was  included, 
and  respondent  given  60  days  additional  time 
within  which  to  manufacture  the  machinery. 
Within  this  60  days  the  machinery  was  deliv- 
ered to  the  transportation  company.  This 
company,  under  this  evidence,  was  clearly 
not  entitled  to  any  demurrage. 

Upon  the  question  of  the  drafts,  the  evi- 
dence Is  conclusive  that  they  were  drawn 
and  time  given  at  the  request  of  appellant, 
or  his  agent,  for  the  benefit  of  appellant. 
Appellant  after  that  time,  and  with  knowl- 
edge of  the  extension,  assured  respondent 
that  he  would  pay  the  obligation.  There  was 
sufficient  evidence  to  go  to  the  Jury  upon 
each  of  these  questions,  and  it  was  there- 
fore not  error  to  deny  the  motion. 

Appellant  assigns  error  upon  the  ruling  of 
the  court  admitting  two  letters  In  evidence. 
These  letters  were  offered  in  rebuttal  to 
show  a  change  in  the  original  contract  be- 
tween respondent  and  the  transportation 
company,  and  an  extension  of  the  time  with- 
in which  tlie  machinery  was  to  be  furnished. 
They  were  certainly  competent  for  the  pur- 
pose. It  is  true  the  one  signed  by  J.  F.  Mc- 
Xaught  might  not  of  Itself  have  been  com- 
petent without  showing  his  authority,  but 
It  was  not  offeretl  as  an  independent  letter. 
It  was  referred  to  in  the  letter  from  Lock- 
wood,  who  was  proven  to  be  the  general 
agent  of  the  transportation  company,  and 
was  made  a  part  of  his  letter.  The  two  let- 
ters were  offered  as  one,  which,  in  fact,  they 
were. 

Appellant  alleges  error  in  the  refusal  of 
the  court  to  give  instructions  requested,  as 
follows:  "(2)  Any  statement  made  by  Mr. 
Ling  as  to  his  having  authority  from  the  de- 
fendant to  represent  him  Is  Incompetent  to 
prove  such  authority,  and  you  cannot  con- 


sider such  statements,  made  by  Mr  Ling  to 
Mr.  Frlnk  or  any  one  else,  as  proving  Mr. 
Ling's  authority  from  the  defendant,  unless 
such  statements  were  made  by  Mr.  Ling  in 
the  presence  of  the  defendant  (3)  If  the  de- 
fendant told  Mr.  Frlnk  that  Mr.  Ling  did  look 
after  defendant's  business  and  attended  to 
the  same  in  his  absence,  this  would  not  be 
sufficient  authority  to  authorize  Mr.  Ling  to 
bind  the  defendant  by  an  extension  which 
said  Ling,  as  treasurer,  might  agree  to  do 
with  the  plaintiff.  (4)  If  you  find  from  the 
evidence  that  It  was  the  Intention  of  both 
parties  hereto  that  the  defendant  guarantied 
the  payment  of  the  balance  due  upon  the  ma- 
chinery manufactured  under  the  contract 
which  has  been  offered  In  evidence,  and  you 
further  find  that  the  machinery  unpaid  for 
was  manufactured  under  some  other  and 
different  contract  or  contracts,  then  your 
verdict  must  be  for  the  defendant  (5)  The 
court  Instructs  you  that  only  one  contract  Is 
mentioned  In  the  pleadings  in  this  case,  and 
If  the  sum  which  Is  sued  for  in  this  action  Is 
due  upon  machinery  which  was  manufac- 
tured, sold,  or  furnished  pursuant  to  any 
other  contracts  or  agreements,  then  your 
verdict  must  be  for  the  defendant"  There 
was  no  evidence  In  the  case  to  Justify  any 
of  these  Instructions  requested,  and,  if  they 
had  been  given,  they  would  have  been  con- 
fusing and  misleading.  It  was  therefore  not 
error  to  refuse  them. 

We  have  examined  the  instructions  which 
were  given,  and  are  satisfied  that  the  cause 
was  fairly  and  correctly  given  to  the  Jury, 
and  that  the  verdict  was  in  accord  with  the 
evidence.  The  Judgment  Is  therefore  af- 
firmed. 

FULLERTON,  C.  J.,  and  HADLEY,  AND- 
ERS, and  DUXBAR,  JJ.,  concur. 


ABBOTT  V.  THORNB  et  al. 

(Supreme  Court  of  Waaliington.     April   14, 

1904.) 

MALICIOUS  PROSECUTION— Civil.  ACTIONS— SPE- 
CIAL I.^JUBIES. 

1.  An  action  will  not  lie  for  the  recovery  of 
damages  sustained  by  the  malicious  institution 
and  prosecution  of  a  civil  action  without  prob- 
able cause,  where  there  has  been  no  arrest  of 
plaintiff's  person  or  seizure  of  his  property  by 
defendant,  and  no  special  injury  sustained  which 
would  not  necessarily  result  in  all  prosecutions 
for  like  causes  of  action. 

Appeal  from  Superior  Oourt,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  T.  O.  Abbott  against  Chester 
Thorne  and  another.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Stiles  &  Doollttle,  for  appellant  Bogle  & 
Richardson  and  Bates  &  Murray,  for  respond- 
ents. 

f  1.  See  Malicious  Prosecution,  vol.  S3,  Cant.  Dig. 

a  16, 17.  ^ 
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UUXBAR,  J.  This  li  an  action  by  appel- 
lant against  the  respondents  for  a  conspiracy 
to  maliciously  prosecute.  The  action  is  bas- 
ed upon  allegations  set  forth  in  the  case  en- 
Utled  "T.  B.  Deming,  Plaintiff  t.  Pacific 
Investment  Co.,  J.  H.  Easterday,  T.  O.  Ab- 
bott, li.  R.  Wheeler,  Commercial  Investment 
Co.,  National  Bank  of  Commerce  of  Tacoma, 
and  M.  J.  Adams,  Defendants."  This  case 
came  to  this  court  under  the  title  of  "Wil- 
liam H.  Opie,  as  Administrator,  Respondent, 
T.  Pacific  Investment  Co.  et  al..  Appellants," 
reported  in  26  Wash.  505,  67  Pac.  231,  56  I* 
R.  A.  778;  a  Judgment  of  reversal  having 
been  obtained  in  this  court  by  the  appellant 
in  the  case  at  bar,  and  the  allegations  which 
tbe  appellant  claims  were  malicious  having 
been  found  by  this  court  not  to  be  true. 
The  cause  proceeded  to  trial,  and  upon  the 
conclusion  thereof  the  respondents  request- 
ed tbe  court  tor  a  peremptory  instructlou  to 
the  Jury  for  a  verdict  in  their  behalf,  which 
was  granted.  The  ground  upon  which  the 
motion  was  granted,  it  is  not  necessary  to 
discuss,  under  our  view  of  subsequent  ques- 
tions which  are  determinative  of  the  case. 

A  great  many  questions  are  presented  by 
the  record  and  in  the  briefs  of  counsel,  but 
preliminary  to  all  others  is  the  question 
whether  or  not  this  case  can  be  maintained. 
It  is  insisted  by  the  appellant  that  this  ques- 
tion cannot  be  raised  by  the  respondents,  in- 
asmuch as  they  prevailed  in  the  court  below, 
but  It  is  too  evident  for  discussion  that  it 
would  be  a  foolish  proceeding  on  tbe  part  of 
this  court  to  reverse  a  case,  and  send  it  back 
for  a  new  trial,  when  it  wonld  finally  have 
to  be  determined  that  the  action  would  not 
lie;  and  the  view  we  take  of  this  question 
renders  a  discussion  of  the  other  proceedings 
Involved  unnecessary.  On  the  main  ques- 
tion— whether  an  action  for  malicious  pros- 
ecution will  lie  where  there  Is  no  arrest  of 
the  person  or  attachment  of  the  property— 
tbere  is  some  conflict  of  authority,  and  it 
has  been  held  by  Judge  Hanford,  in  Wade 
T.  National  Bank  of  Commerce  (C.  C.)  114 
Fed.  377,  that  such  an  action  would  lie. 
Also  in  McComilck  Harvester  Mach.  Oo.  t. 
Willan.  88  N.  W.  497,  66  L.  R.  A.  338-a 
Nebraska  case— the  contrary  rule,  announced 
in  Rice  v.  Day,  34  Neb.  100,  51  N.  W.  464, 
was  practically  overruled.  The  leading  case 
sustaining  this  doctrine  is  Kolka  v.  Jones, 
71  N.  W.  558.  66  Am.  St  Rep.  615,  where 
tbe  doctrine  was  announced  that,  for  the 
malicious  prosecution  of  a  civil  action  wlth- 
ont  probable  cause,  plaintiff  was  answer- 
able to  the  defendant,  though  the  latter  was 
not  arrested,  nor  his  rights  Interfered  with 
In  any  manner.  This  is  a  North  Dakota 
case,  and  presents  that  view  of  the  law  very 
forcibly  and  clearly,  and  the  conflicting  cases 
are  discussed  with  great  precision  and  pow- 
er. But,  notwithstanding  the  able  opinion  In 
this  case,  we  are  forced  to  the  conclusion, 
from  an  investigation  of  anthorlties  and  a 
consideration  of  the  principles  involved,  that 


the  contrary  doctrine  Is  well  established, 
and  that  an  action  will  not  lie  for  the  pros- 
ecution of  a  civil  action  with  malice  and 
without  probable  cause,  when  there  has  been 
no  arrest  of  the  person  or  attachment  of  the 
property  of  the  defendant,  and  no  special  in- 
Jury  sustained,  or  injury  which  is  not  the 
necessary  result  in  such  suits.  And  this 
doctrine,  we  think.  Is  sustained  not  only  by 
the  overwhelming  weight  of  numerical  au- 
thority, but  by  the  overwhelming  weight  of 
reason.  The  right  of  free  allegations  in  a 
pleading  has  always  been  considered  privi- 
leged. Courts  are  instituted  to  grant  relief 
to  litigants,  and  are  open  to  all  who  seek 
remedies  for  injuries  sustained;  and  unnec- 
essary restraint  and  fear  of  disastrous  re- 
sults In  some  succeeding  litigation  ought  not 
to  hamper  the  litigant,  or  intimidate  him 
from  fully  and  fearlessly  presenting  his  case. 
If  the  charges  prove  to  be  unfounded,  costs 
have  been  prescribed  by  the  Legislature  as 
the  measure  of  damages.  Prior  to  the  time 
when  costs  were  allowed  to  the  prevailing 
party,  there  was  more  reason  for  sustaining 
actions  on  the  case;  and,  as  a  rule,  the  costs 
and  expenses  Incident  to  an  unsuccessful 
lawsuit  will  be  sufficient  to  restrain  actions 
which  are  founded  purely  on  malice.  While 
it  is,  no  doubt,  true  that  In  some  histances 
the  peril  of  costs  is  not  a  sufficient  restraint, 
and  the  recovery  of  costs  is  not  an  adequate 
compensation  for  the  expenses  and  annoy- 
ances Incident  to  the  defense  of  a  suit,  yet 
all  who  Indulge  In  litigation  are  necessarily 
subject  to  burdens,  the  exact  weight  of 
which  cannot  be  calculated  in  advance,  and  a 
rule  must  be  established  which,  as  a  whole, 
is  the  most  wholesome  In  Its  eftects,  and  ac- 
cords In  the  greatest  degree  with  public  pol- 
icy. If  the  rule  were  established  that  an  ac- 
tion could  be  maintained  simply  npon  the 
failure  of  a  plaintiff  to  substantiate  the  al- 
legations of  his  complaint  in  the  original  ac- 
tion, litigation  would  become  interminable, 
and  the  failure  of  one  suit,  instead  of  ending 
litigation,  which  Is  the  policy  of  the  law, 
would  be  a  precursor  of  another;  and.  If  that 
suit  perchance  should  fail,  it  would  establish 
the  basis  for  still  another.  For  the  failure 
to  establish  the  fact  alleged,  that  an  allega- 
tion in  the  original  complaint  was  malicious, 
might  well  warrant  the  conclusion  that  the 
allegation  in  the  second  case,  charging  malice 
in  the  allegations  of  the  first  action,  was  ma- 
licious, and  so  on  ad  infinitum. 

In  Wetmore  v.  Melllnger,  64  Iowa,  741,  18 
N.  W.  870,  52  Am.  Rep.  465,  It  was  held 
that  no  action  would  lie  for  the  recovery  of 
the  damages  sustained  by  the  institution  and 
prosecution  of  a  civil  action  of  malice,  and 
without  probable  cause,  when  there  had  been 
no  arrest  of  the  person  or  seizure  of  the  prop- 
erty of  the  defendant,  and  no  special  injury 
sustained  which  would  not  necessarily  result 
in  all  prosecutions  for  like  causes  of  action. 
In  that  case,  in  the  argument,  it  was  said: 
"If  an  action  may  be  maintained  against  a 
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plaintiff  for  the  mallolons  prosecution  of  a 
suit  without  probable  cause,  wbj  should  not 
a  right  of  action  accrue  against  a  defendant 
wlio  defends  without  prolmble  cause  and 
with  malice?  The  doctrine  surely  tends  to 
discourage  vexatious  litigation,  rather  than 
to  promote  it"  It  seems  to  us  that  there 
Is  much  common  sense  in  this  observation, 
for  the  affirmative  allegations  of  an  answer 
are  as  liable  to  contain  malicious  statements 
as  the  affirmative  allegations  of  a  complaint; 
and  the  result  would  be,  If  the  doctrine  con- 
tended for  were  upheld  to  Its  logical  conclu- 
sion, that  the  plaintiff  in  an  action  would  be 
entitled  to  damages  for  the  unsupported  alle- 
gations of  an  answer,  for  there  la  as  much 
publicity  given  to  an  answer  in  an  action  as 
there  Is  to  a  complaint,  and  damages  in  one 
case  would  be  Just  as  liable  to  be  Incurred  as 
In  the  other.  The  same  rule  Is  announced 
In  Smith  V.  Hintrager,  67  Iowa,  109,  24  N. 
W.  744,  and  in  McNamee  v.  Minke,  49  Md. 
122,  where  the  court,  In  summing  up  an  ar- 
gument which  holds  that  the  action  will  not 
He,  says:  "Otherwise  parties  would  be  con- 
stantly Involved  In  litigation,  trying  over 
cases  that  may  have  failed,  upon  the  mere 
allegation  of  false  and  malicious  prosecu- 
tion." In  Mayer  v.  Walter,  ft4  Pa.  283,  it  is 
said:  "But  for  this  rule,  the  termination  of 
one  suit  would  be,  In  a  multitude  of  in- 
stances, the  signal  for  the  Institution  of  an- 
other, in  which  the  jjartles  would  be  revers- 
ed; and  the  process  might  be  renewed  Indefi- 
nitely, in  contravention  of  the  maxim,  'In- 
terest reipubllcte  ut  sit  finis  lltlum.'"  It 
was  decided  In  BItz  v.  Meyer,  40  N.  J.  Law, 
252,  29  Am.  Rep.  233,  that  a  civil  action.  In 
all  Its  parts.  Is  a  claim  of  right,  and  is  pur- 
sued only  at  the  peril  of  costs,  if  not  sus- 
tained, subject  to  the  qualification  that  the 
defendant  has  been  arrested  without  cause 
and  deprived  of  bis  liberty,  or  made  to  suf- 
fer other  special  grievances.  The  same  doc- 
trine is  specifically  announced  in  Supreme 
IxKlge,  etc.,  V.  UnvenMgt,  76  Md.  104,  24 
Atl.  323;  Potts  V.  Imlay,  4  N.  J.  Law,  377, 
7  Am.  Dec.  603;  Terry  v.  Davis,  114  X.  C. 
27,  18  S.  E.  043;  Mitchell  v.  Southwestern 
Railroad,  75  Ga.  398;  Gorton  v.  Brown,  27 
III.  480,  81  Am.  Dec.  245;  Smith  v.  Michi- 
gan Buggy  Co.,  175  111.  619,  51  N.  E.  569.  67 
Am.  9t.  Rep.  242;  Cincinnati  Dally  Tribune 
Co.  V.  Bnick  (Ohio)  56  N.  E.  198,  76  Am.  St 
Rep.  433;  Ely  v.  Davis,  111  N.  C.  24,  15  S.  E. 
878;  Luby  v.  Bennett  (Wis.)  87  N.  W.  804.  50 
L.  R.  A.  261.  87  Am.  St.  Rep.  807;  Timstnll 
V.  Clifton  (Tex.  Civ.  App.)  49  S.  W.  244; 
McCord-CollIns  Co.  v.  Levi  (Tex.  Civ.  App.) 
50  S.  W.  60(5— and  many  other  cases,  a  tabu- 
lated statement  of  which  would  not  be  of  as- 
sistance. 

But.  in  addition  to  outside  authority,  this 
court  has  spoken  with  no  uncertain  sound  on 
this  subject,  and  in  a  case  brought  by  the 
parties  to  this  action  in  Abbott  v.  National 
Bank  of  Commerce,  20  Wash.  5!>2,  50  Pac. 
376,  it  was  held  that  allegations  contained  in 


pleadings  filed  In  a  court  of  competent  Juris- 
diction are  absolutely  privileged,  where  they 
are  relevant  and  pertinent  to  the  cause,  re- 
gardless of  their  falsity  or  maliciousness. 
In  the  discussion  of  this  case  It  was  said  by 
the  writer  of  the  opinion  (Judge  Gordon): 
"We  think  it  requires  no  argument  to  demon- 
strate that  the  words  complained  of  were 
pertinent  and  material  to  the  cause,  and 
the  question  to  be  determined  is,  were  the.v 
absolutely  privileged,  regardless  of  whether 
they  were  true  or  false,  used  maliciously  or 
In  good  faith?  The  doctrine  of  privileged 
communications  rests  upon  public  pollc.r, 
•which  looks  to  the  free  and  unfettered  ad- 
ministration of  Justice,  though,  as  an  inci- 
dental result,  it  may  in  some  Instances  af- 
ford an  immunity  to  the  evil-disposed  and 
malignant  slanderer.'  [Citing  Bartlett  v. 
CUristhllf,  69  Md.  219,  14  Atl.  518.]  It  cannot 
be  doubted  that  It  Is  a  privilege  liable  to  be 
abused,  and  Its  abuse  may  lead  to  great 
hardships;  but  to  give  legal  sanction  to  such 
suits  as  the  present  would,  we  think,  give 
rise  to  far  greater  hardships."  It  is  true  that 
this  was  an  action  for  libel,  but  the  principle 
Involved  Is  exactly  the  same  as  is  involved 
in  this  case,  although  the  form  of  the  action 
was  slightly  different.  Also  In  Seattle  Crock- 
ery Co.  V.  Haley,  6  Wash.  302,  33  Pac.  ftW. 
36  Am.  St  Rep.  156,  it  was  said  by  Judge 
Stiles,  who  wrote  the  opinion:  "While  the 
issuance  of  an  attachment  may  do  injury  to 
this  mercantile  character  and  credit  of  a 
debtor,  It  is.  In  that  respect  not  different 
from  other  Judicial  proceedings.  If  the  alle- 
gations of  the  affidavit  are  in  one  case  libel- 
ous, and  tend  to  break  down  the  confidence 
theretofore  reposed  In  the  defendant,  they 
are  no  more  so  than  would  be  a  complaint 
in  a  suit  for  money  obtained  by  alleged  false 
pretenses.  And  so  this  kind  of  Injury  may 
be  brought  about  as  effectually  where  no 
property  at  all  has  been  taken  under  the 
writ.  The  commencement  of  an  ordinary 
suit  upon  a  promissory  note  has  fully  as 
great  a  tendency  to  impair  credit  as  any 
other  proceeding,  for  the  presumption  Is  that 
a  business  man  will  take  care  of  bis  notes, 
at  least  if  he  has  any  regard  for  his  stand- 
ing in  the  commercial  world;  and  if  he  can- 
not take  care  of  them,  so  that  he  has  to  be 
sued,  the  Inference  most  naturally  is  that  be 
is  weak  In  resources,  and  therefore  not  a 
safe  person  to  credit  But  the  note  may  be 
forged  or  not  due  or  paid,  or  there  may 
be  counterclaims  or  good  defenses,  so  that 
the  suit  is  totally  unjustifiable.  But  does 
any  one  sue  for  damages  to  credit  grow- 
ing out  of  such  proceedings?  Not  at  all, 
because  they  are  privileged,  being  proceed- 
ings in  courts  of  Justice.  And  so  we  think 
this  attachment  proceeding,  and  all  allega- 
tions of  frauds  made  therein,  although  they 
may  injure  the  character,  reputation,  or  cred- 
it of  the  defendant,  are  in  the  same  way 
privileged,  and  not  to  be  recovered  for."  It 
Is  said  by  the  appellant  that  this  case  la  sot 
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In  point,  because  It  was  simply  decisive  of  a 
measure  of  damages.  But  the  decision  on 
the  measure  of  damages  was  based  upon 
tlie  theory  that  thiB  allegations  In  the  com- 
plaint wore  privileged,  and  that  no  action 
would  lie  for  that  reason;  and  It  would  cer- 
tainly be  inconsistent  for  this  court  to  hold 
that  damages  to  reputation  and  character 
could  be  recovered  In  an  action  where  no  at- 
tachment had  Issued,  and  that  they  could  not 
be  recovered  where  the  defendant's  property 
had  been  attached,  as  In  the  case  of  Seattle 
Crockery  Co.  v.  Haley,  Just  discussed.  We 
think  the  principles  announced  by  this  court 
In  the  cases  just  cited  would  preclude  a  re- 
covery in  this  cause,  and  we  are  not  dis- 
posed to  retreat  from  the  positions  there 
taken.  In  this  litigious  age,  when  specula- 
tive lawsuits  are  rapidly  multiplying,  we 
think  that  considerations  of  sound  public 
policy  will  not  Justify  courts  in  anuoimcing 
a  doctrine  which  tends  to  encourage  this 
character  of  litigation. 
The  Judgment  is  affirmed. 

FULLERTON.     C.     J.,     and     HADLEY, 
MOUNT,  and  ANDERS,  JJ.,  concur. 


JBORROW  V.  BORROW  et  m. 

(Supreme  Court  of  Washinfirton.     April   14, 

1901.) 

VERDOB  ANO  PtIRCnASER — PURCHASE  FOB  BEN- 
KFIT  OF  ANOTHER— ADVANCEMENT  OF  PRICE— 
RESULTING  TRUST  —  liORTOAOES — STATUTE  OF 
FRAUDS — PART  PERFORMANCE — CONTRACT  NOT 
TO  BE  PERFORMED  WITHIN  A  TEAR. 

1.  Where  plaintiff  advanced  money  with  which 
rpal  estate  wna  purchased  for  defendants — 
plaintiff  taking  the  title  in  her  own  name  to  se- 
cure the  loan,  and  orally  agreeing  to  convey  the 
same  to  defendants  on  payment  of  the  loan,  in- 
terest, etc. — plaintiff  was  a  mortgagee  of  the 
property,  and  also  held  the  title  as  defendants' 
resulting  trustee. 

2.  Plaintiff  advanced  money  to  purchase  prop- 
erty in  controversy  for  defendants,  taking  the 
title  in  her  own  name  as  security,  on  an  oral 
asreement  to  convey  the  same  to  defendants  on 
payment  of  the  loan,  interest,  etc.  Defendants, 
who  had  been  in  ^ssession  as  tenants  of  a  for- 
mer owner,  continued  in  possession,  improved 
tile  property,  purchased  an  adjoining  lot  with 
their  own  money,  and  paid  plaintiff  interest  on 
the  money  advanced.  Ilcld,  that  such  acts  con- 
Ktituted  a  part  performance  of  plaintiff's  parol 
acreement  to  convey  the  land,  so  as  to  take  it 
out  of  the  statute  of  frauds. 

3.  Where,  under  sn  oral  contract  for  the  pur- 
chase of  land,  plaintiff  became  a  resulting  trus- 
tee for  defendants,  who  sufficiently  performed 
their  part  of  the  contract  to  take  the  same  out 
of  the  statute  of  frauds,  plaintiff  could  not  con- 
tfnd  that  such  trust  was  unenforceable,  on  tlie 
;rronnd  that  the  oral  contract  was  not  to  be  per- 
formed within  a  year. 

Appeal  from  Superior  Court,  Kittitas  Coun- 
ty:   Frank  H.  Rudkin,  .Tudge. 

Action  by  Matilda  Borrow  against  I'i'ed 
Borrow  and  wife.  From  a  judgment  in  fa- 
■V  f>T  of  defendants,  plaintiff  appeals.    Afflrm- 

%  1.  See  Mortgages,  vol.  35,  Cent.  Dig.  {  83. 
701*.— 20 


Mires  &  Warner  and  Graves  &  Euglehart, 
for  appellant.  Pruyn  &  Slemmous,  for  re- 
spondents. 

HADIiEY,  J.  Respondents  are  husband 
and  wife,  and  appellant  Is  their  daughter. 
Appellant  brought  this  suit  against  respond- 
ents, and  alleged  that  she  is  the  owner  of 
the  north  half  of  lot  1,  block  22,  In  the  orig- 
inal town  of  Ellcnsburg;  that  the  respond- 
ents were  the  tenants  In  possession  imder 
appellant's  grantor  at  the  time  the  appel- 
lant purchased  the  property,  and  have  since 
continued  in  occupancy  thereof  as  appellant's 
tenants;  that  appellant  has  a  brick  build- 
ing upon  a  portion  of  said  lot,  and  respond- 
ents have  commenced  the  construction  of  a 
wooden  building  upon  the  lot,  connecting 
with  said  brick  building,  and  made  other 
changes  in  appellant's  building,  and  are  con- 
tinuing and  threatening  to  continue  to  com- 
plete the  construction  of  said  wooden  build- 
ing, and  to  make  other  changes  in  the  brick 
building,  against  the  protest  of  appellant. 
It  Is  alleged  that  respondents  are  Insolvent, 
and  that  damages  are  not  recoverable,  for 
which  reason  a  restraining  order  Is  prayed 
to  prevent  respondents  from  doing  further 
building  or  making  further  changes  upon  the 
premises.  The  respondents  answered  that 
during  the  month  of  June,  1902,  they  were 
desirous  of  purchasing  the  premises  describ- 
ed in  the  complaint,  and  obtained  from  the 
agent  of  the  owner  the  price  and  terms  up- 
on which  they  could  be  liought,  the  same 
being  $1,800  cash,  or  111,850  part  cash  and 
part  on  time;  that  respondents  agreed  to 
buy  the  property,  and  the  agent  agreed  to 
sell  the  same  to  them,  and  also  agreed  that 
respondents  could  have  a  short  time  to  de- 
termine whether  they  would  pay  cash  in 
full,  or  purchase  on  the  deferred-payment 
plan;  that  on  or  about  July  6,  1902,  the  ap- 
pellant, having  ready  money,  and  knowing 
of  the  desire  and  Intention  of  respondents  to 
purchase  said  premises,  and  knowing  of  their 
agreement  to  purchase  the  same  as  afore- 
said, did,  at  the  request  of  respondents, 
agree  with  them  to  purchase  the  premises 
for  respondents  at  the  cash  price  of  $1,800,  to 
take  the  deed  therefor  in  her  own  name, 
and  give  the  respondents  two  years'  time 
in  wlilch  to  pay  her  the  $1,800  purchase  price, 
together  with  $15  per  month  as  compensation 
for  the  use  of  the  money,  and  that  she  would 
then  convey  the  premises  to  them;  that,  in 
pursuance  of  said  agreement,  appellant  paid 
said  purchase  price,  and  received  a  deed  for 
the  premises,  in  which  she  is  named  as  gran- 
tee; that,  upon  the  faith  of  said  agreement 
with  appellant,  respondents  went  into  pos- 
session of  the  premises,  and  have  since  oc- 
cupied and  retained  possession  thereof,  mak- 
ing valuable  Improvements  thereon;  that 
they  have  paid  appellant  the  sum  of  $C0  as 
c-ompensation  for  the  use  of  said  $1,800. 
The  answer  contains  many  other  allegations, 
but  the  above,  we  believe,  sufficiently  state 
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the  Issue.  A  trial  was  had  before  the  court 
without  a  Jury.  The  court  made  findings  of 
facts  and  entered  conclusions  of  law  to  the 
etifect  that  the  deed  conveying  the  premises 
to  appellant  was  Intended  as  a  mortgage,  and 
is  a  mortgage,  to  secure  the  simi  of  $1,800 
loaned  by  her  to  respondents,  with  Interest 
thereon;  that  appellant  holds  the  legal  title 
in  trust  for  respondents;  and  that  the  latter 
are  entitled  to  a  Judgment  dismissing  the 
action.  Judgment  was  entered  accordingly, 
and  this  appeal  was  taken. 

Errors  are  assigned  upon  the  court's  find- 
ings of  facts.  We  hare  read  and  considered 
the  evidence.  There  is  a  decided  confiict  in 
the  testimony  upon  material  points.  The 
trial  court,  however,  foimd  the  weight  there- 
of to  be  with  respondents.  We  do  not  think 
the  record  will  Justify  us  In  finding  other- 
wise, espf'cially  in  view  of  the  fact  that  the 
trial  court  saw  and  heard  the  witnesses 
testify,  and  was  therefore  better  able  to  de- 
termine the  relative  value  of  conflicting  tes- 
timony. The  facts  found  by  the  court  are 
substantially  the  same  as  alleged  by  the  re- 
spondents in  their  answer,  and  as  heretofore 
stated. 

It  is  next  assigned  that  the  court  erred  in 
its  conclusions  of  law.  The  proofs  showed 
that  the  agreement  between  appellant  and 
respondents,  requiring  the  conveyance  to  ap- 
l)ellant  as  security  for  the  loan  of  the  $1,800, 
was  not  in  writing.  It  is  therefore  urged 
that  the  transaction  was  within  the  statute 
of  frauds,  and  that  no  acts  of  the  parties 
have  taken  it  without  the  statute.  It  is 
fiu-ther  contended  that  the  transaction  was 
within  the  statute  declaring  a  contract  void 
when  not  in  writing,  and  when  by  its  terms 
it  is  not  to  be  performed  within  one  year 
from  the  time  it  is  made.  It  is  a  well- 
established  rule  that  parol  evidence  is  ad- 
missible to  show  that  an  instrument,  though 
in  form  a  deetl,  is  In  fact  a  mortgage.  It  is 
also  the  rule,  when  by  verbal  agi-eement  tlie 
purchase  money  for  real  estate  is  paid  by 
one  person,  and  the  conveyance  is  made  to 
another,  tliat  a  resulting  trust  arises  against 
the  person  to  whom  the  land  is  conveyed,  in 
favor  of  the  one  by  whom  the  purchase 
money  is  paid.  The  same  role  applies  when 
the  money  is  merely  advanced  as  a  loan  by 
the  i)arty  taking  the  title.  "The  same  rule 
prevails  if  tlie  money  paid  by  the  i)arty  tak- 
ing the  title  is  advancetl  by  him  as  a  loan 
to  the  other,  and  the  conveyance  Is  made  to 
the  lender  for  the  pui-pose  of  securing  the 
loan.  But  in  the  latter  case  the  purchaser 
cannot  demand  the  conveyance  until  he  has 
paid  the  money  advanced,  and  for  which  the 
land  is  held  as  security.  In  such  a  case  the 
grantee  holds  a  double  relation  to  the  real 
purchaser.  He  is  his  trustee  of  the  legal 
title  to  the  land,  and  his  mortgagee  for  the 
money  advanced  for  its  purchase,  and,  as  in 
the  case  of  any  other  mortgage  which  is 
evidenced  by  an  absolute  deed,  is  entitled 
to  retain  the  title  until  the  payment  of  the 


claim  for  which  it  is  held  as  security;  and 
he  may  also  enforce  his  lien  by  an  action  of 
foreclosure.  The  conveyance  is  none  the  less 
a  mortgage  because  it  was  conveyed  to  him 
directly  by  a  third  party,  to  secure  Ills  loan 
to  the  purchaser  for  the  amount  of  the  pur- 
chase money,  than  if  the  conveyance  had 
been  made  directly  to  the  purchaser  in  the 
first  instance,  and  the  purchaser  had  then 
made  a  conveyance  to  him  as  a  security  for 
the  money  that  he  had  prevlouslj"  borrowed, 
with  which  to  make  the  purchase.  He  is  re- 
garded as  holding  the  land  In  trust  for  the 
protection  of  the  purchaser,  but  this  rule  is 
not  to  be  so  extended  as  to  enable  the  pur- 
chaser to  work  him  an  injury."  Campbell 
T.  l^eeman,  99  Cal.  546-548,  34  Pac.  113. 
That  such  a  resulting  trust  arising  by  impli- 
cation is  excepted  from  the  operation  of  the 
statute  of  frauds,  and  may  be  proved  by  pa- 
rol testimony,  is  declared  in  Boyd  v.  Mcl^ean, 
1  Johns.  Ch.  582.  The  early  decisions  upon 
the  subject  are  there  generally  reviewed 
and  discussed.  This  principle  is  fully  recog- 
nized and  the  above  case  approved  in  Get- 
man  V.  Getman,  1  Barb.  Ch.  499,  cited  by  ap- 
pellant here.  The  court,  however,  refused 
to  apply  the  principle  in  that  case,  for  the 
reason  that,  while  there  was  an  agreement 
upon  the  one  part  to  sell  and  convey  to 
tliose  who  asserted  the  existence  of  a  result- 
ing trust,  yet  there  was  no  agreement  upon 
their  part  that  they  would  take  the  property 
and  pay  the  amount  advanced,  or  even  the 
interest  thereon.  It  was  held,  therefore,  that 
the  agreement  had  no  consideration  to  sup- 
port It  even  If  It  had  been  reduced  to  writing, 
and  that  It  created  neither  a  contract  nor  a 
trust  which  took  it  out  of  the  operation  of 
the  statute  of  frauds.  There  is  no  such  lack 
of  mutual  consideration  in  the  case  at  bar, 
and  we  think  a  resulting  trust  was  created. 
The  respondents  Lad  possession  of  the 
land  from  the  time  of  the  purchase.  They 
had,  however,  been  In  possession  as  tenants 
of  the  former  owner,  and  appellant  contends 
that  there  was  therefore  no  taking  of  pos- 
session under  the  contract,  amounting  to 
part  performance,  which  takes  the  case 
witljont  the  statute  of  frauds.  The  authori- 
ties cited  by  appellant  sustain  the  view  that 
mere  continuance  of  possession,  when  one  is 
already  in  occupancy,  is  not  of  Itself  a  part 
pei'formance.  Each  case  must,  however,  be 
controlled  by  Its  own  circumstances,  and  the 
evidence  shows  the  following  circumstances 
in  this  case:  Itespondents,  relying  upon  their 
said  agreement  with  appellant,  purchased  an 
adjoining  lot,  and  paid  their  own  money 
therefor.  It  is  clear  from  the  evidence  that 
they  would  never  have  made  this  expenditure 
If  they  had  not  relied  upon  said  agreement. 
They  desired  to  own  and  control  it,  so  as  to 
prevent  others  from  building  in  such  prox- 
imity to  the  aforesaid  adjoining  structure 
as  would  darken  the  windows  thei'eof.  It  is 
also  clear  that  they  valued  this  adjoining  lot 
only  for  its  convenient  use  in  connection  with 
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the  otbo:,  and  paid  a  much  latser  som  for  It 
than  they  would  otherwise  have  done,  U 
they  had  not  relied  upon  their  agreement 
with  appellant.  Expenditures  were  then 
made  by  respondents  for  improTements  upon 
said  building;  the  expenditures  having  ref- 
erence to  the  changed  situation  occasioned 
by  the  purchase  of  said  adjoining  lot.  Com- 
pensation for  the  money  loaned  was  also 
paid  by  respondents,  and  received  by  appel- 
lant. The  acts  of  the  parties,  we  think, 
were  clearly  referable  to  their  contract,  were 
done  in  pursuance  of  that  agreement,  and 
appellant,  knowing  thereof,  acquiesced  there- 
in at  the  time.  It  is  the  rule  that  acts  re- 
lied upon  to  show  part  performance  must 
have  been  done  in  pursuance  of  the  agree- 
ment, and  be  referable  to  that  alone.  2 
Warvelle  on  Vendors,  p.  786.  Touching  the 
scope  of  the  above-stated  rule,  the  court,  in 
Brown  v.  Hoag  (Minn.)  29  N.  W.  135,  137, 
says:  "It  may  be  well,  at  this  point,  to  cor- 
rect what  we  deem  misapprehensions  on  part 
of  appellant  as  to  the  meaning  and  applica- 
tion of  certain  familiar  rules  governing  this 
subject  of  part  performance.  He  invokes  the 
rule  tliat  acts  relied  on  as  part  performance 
must  be  referable  to  and  done  in  pursuance 
of  the  contract,  and  seems  to  assume  that 
this  includes  only  acts  which  were  stipulated 
to  be  done  in  the  contract  itself,  and  as  a 
part  thereof.  We  do  not  understand  this 
to  be  the  law.  While  the  phrase  'part  per- 
formnnce'  is  commonly  used  as  a  short  and 
convenient  statement  of  the  general  ground 
upon  which  verbal  agreements  regarding  real 
estate  are  enforced,  yet  the  whole  doctrine 
rests  npon  the  principle  of  fraud,  and  pro- 
ceeds upon  the  idea  that  the  party  has  so 
changed  his  situation  on  the  faith  of  the 
oral  agreement  that  it  would  be  a  fraud  upon 
him  to  i)ermit  the  other  party  to  defeat  the 
agreement  by  setting  up  the  statute.  Hence 
the  term  'part  performance'  falls  far  short 
of  expressing  the  whole  doctrine  and  theory 
of  courts  of  e*iujty  in  this  matter.  The 
change  of  situation  necessary  to  create  this 
equitable  estopiHfl  must,  of  course,  have 
been  made  in  reliance  upon  and  in  pursuance 
of  the  oral  agreement,  and  so  connecte<l  with 
tlie  performance  of  the  contract  that  from 
the  nature  of  the  case  the  defendant  should 
understand  it  was  done  In  reliance  upon  his 
agreement.  The  acts  done  must  be  relatotl 
to  and  connected  with  the  contract,  and  the 
defendant's  performance  of  it.  The  plaintiff 
must  show  that,  in  reliance  on  the  contract, 
he  has  proceeded,  either  in  performance  or 
pursuance  of  it,  to  so  far  alter  his  position 
as  to  incur  'an  unjust  and  unconsc-ientious 
injury  and  loss'  in  case  the  defendant  is 
permitted  to  rely  npon  the  statutory  aefense. 
But  this  change  of  situation  is  not  confined 
to  doing  what  the  contract  stipulated;  that  is, 
•part  performance,'  strictly  so  called."  We 
think,  within  the  comprehensive  rule  stated 
above,  that  such  a  change  of  situation  oc- 
curred here  from  the  acts  of  the  parties,  re- 


sulting from  reliance  upon  appellant's  oral 
agreement,  as  creates  an  equitable  estoppel 
against  appellant  to  now  claim  that  the  agree- 
ment was  within  the  statute  of  frauds.  See, 
also,  Browne  on  Statute  of  Frauds  (5th  Ed.), 
il  457a,  458. 

The  contention  that  this  was  an  oral  con- 
tract, not  to  be  enforced  within  one  year,  is 
not  available  here,  by  reason  of  the  trust  re- 
lation resulting  from  the  contract  and  from 
part  performance.  The  real  question  in- 
volved is  not  the  specific  performance  of  the 
original  parol  agreement,  but,  rather,  the  en- 
forcement of  the  trust  which  resulted  by  op- 
eration of  law  from  the  original  agreement 
and  the  acts  of  the  parties.  Rayl  v.  Rayl 
(Kan.  Sup.)  ."50  Pac.  501;  Pall  v.  Hazelregg, 
15  Am.  Rep.  278. 

We  think,  therefore,  that  appellant  is  es- 
topped to  urge  the  statute  of  frauds  by  reason 
of  the  oral  agreement,  and  that  she  occupies 
the  double  jmsition  of  I)elng  both  trustee  of  a 
resulting  trust  and  mortgagee.  She  is  trustee 
holding  the  legal  title  for  respondents,  and  is 
mortgagee  for  the  amount  loaned  and  the 
stipulated  compensation.  Specific  perform- 
ance may  be  enforced  against  her.  She  may 
be  compelled  to  convey  to  respondents  if  they 
shall  fully  pay  the  amount,  and,  if  not,  she 
may  foreclose  her  mortgage. 

The  Judgment  is  afilrmed. 

FTTLLERTOX,  C.  J.,  and  MOUNT,  DUN- 
BAR, and  ANDERS,  JJ.,  concur. 


(12  N.M.  130) 
TERRITORY  v.  PERSONS,  ETC.,  IN  DE- 
LINQUENT TAX  LIST  OF  BERNA- 
LILLO COUNTY  FOR  1809. 

(Supreme  Court  of  New  Mexico.    March  3, 
1004.) 

TAXATION— INDIAN   LANDS. 

i.  The  lands  of  the  Paeblo   Indians  in  New 
Mexico  are  taxable. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bernalillo 
County;    before  Justice   Crumpacker. 

Action  by  the  territory  against  the  per- 
sons, real  estate,  land,  and  property  descrilwd 
in  the  delinquent  tax  list  of  the  county  of 
Bernnliilo  for  the  first  half  of  the  year  1899. 
Judfrnient  for  defendants,  and  plaintiff  ap- 
peals.    Reversed. 

T.  A.  Finical,  Dist.  Atty.,  and  E.  L.  Bart- 
lett,  Sol.  Gen.  (G.  W.  Johnston,  of  counsel), 
for  the  Territory.  William  H.  Pope,  for  ap- 
pellees. 

PARKER,  J.  On  the  4th  day  of  June, 
1900,  a  suit  for  the  collection  of  taxes  which 
were  delinquent  for  the  first  half  of  the  year 
1899  was  begun  under  the  provisions  of  law, 
and  was  a  blanket  suit  covering  all  cases 
for  delinquent  taxes.  Among  other  property 
on  which  taxes  were  delinquent  were  the 
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land  grants  described  In  the  transcript  In 
this  cause.  These  grants  are  the  property  of 
the  Pueblo  Indians.  The  attorney  for  the 
defendants  filed  answer  to  the  complaint  for 
each  of  the  Indian  pueblos.  Plaintiff  filed 
a  general  demurrer  to  the  answer,  alleging 
that  they  did  not  set  forth  facts  sufficient  to 
constitute  a  defense.  The  district  court  over- 
ruled the  demurrer,  and  ordered  the  com- 
plaint dismissed  as  to  said  Indian  defend- 
ants.    Plaintiff  appeals. 

The  single  question  presented  by  this  rec- 
ord Is  as  to  whether  the  lands  of  the  Pueblo 
Indians  are  taxable.  It  would  be  an  Invit- 
ing task  to  trace  the  history  of  these  people 
since  the  advent  of  the  Spanish  conquerors; 
but,  as  this  court  has,  In  a  very  Interesting 
opinion,  dealt  with  this  subject,  we  content 
ourselves  with  a  reference  thereto.  U.  S. 
v.  Lucero,  1  N.  M.  422.  They  were  found  a 
peaceful.  Industrious,  and  civilized  people, 
living  in  towns  (pueblos)  and  following  ag- 
ricultural and  pastoral  pursuits.  In  1689, 
and  within  a  few  years  subsequent,  the  Span- 
ish government  granted  them  their  lands. 
So  long  as  they  remained  under  the  Spanish 
rule,  certain  restrictions  were  placed  upon 
the  alienation  of  their  property.  Hall's  Mex- 
ican Law,  ig  100,  ICl.  As  late  as  March 
13,  1811,  they  were  exempted  from  taxation. 
Hall's  Mexican  Law,  §  169.  They  seem  to 
have  been  considered  by  the  Spanish  as 
wards  of  the  government,  and  entitled  to 
special  privileges  and  protection.  But  a  com- 
plete change  took  placS  In  the  status  of  these 
people  when  Mexico  threw  off  the  Spanish 
yoke.  Among  those  engaged  in  that  strug- 
gle for  Independence,  this  Aztec  race  far 
outniunbered  the  Mexicans,  and  its  success 
was  due  in  a  large  measure  to  their  efforts. 
It  was  but  natural  and  fitting  that  In  the 
formation  of  the  new  government  they 
should  take  a  prominent,  if  not  a  leading, 
part,  and  that  they  should  be  placed  upon  an 
equal  footing  as  to  all  civil  and  political 
rights.  And  so  we  find  that  the  revolution- 
ary government  of  Mexico,  February  24, 
1821,  a  short  time  before  the  subversion  of 
Spanish  power,  adopted  what  is  known  as 
the  "Plan  of  Iguala"  (Iguala  was  the  place 
of  the  revolutionary  army  headquarters),  in 
which  it  is  declared  that  "all  the  inhabitants 
of  New  Spain,  without  distinction,  whether 
Europeans,  Africans  or  Indians,  are  citizens 
of  this  monarchy,  with  the  right  to  be  em- 
ployed In  any  post  according  to  their  merit 
and  virtues,"  and  that  "the  person  and  prop- 
erty of  every  citizen  will  be  respected  and 
protected  by  the  government."  1  Ordenes 
y  Decretos  (by  Galvan)  p.  3;  U.  S.  v.  Ritchie, 
17  How.  525,  538,  15  L.  Ed.  236;  U,  S.  v. 
Lucero,  supra.  The  same  principles  were 
reaffirmed  in  the  treaty  of  Cordova,  of 
August  24,  1821  (1  Ordenes  y  Decretos  [by 
Ualvan]  p.  6),  and  in  the  declaration  of 
Independence  of  October  6,  1821  (Id.  p.  8). 
The  Mexican  Ctongress  thereafter  followed 
with  at  least  four  acts,  In  each  of  which  the 


"Plan  of  Iguala"  was  uniformly  considered 
as  a  fixed  principle  of  Mexican  law.  U.  S. 
T.  Ritchie,  supra;  2  Ordenes  y  Decretos,  pp. 
1,  92;  3  Ordenes  y  Decretos,  p.  65.  This 
latter  act  w^as  passed  August  18,  1824,  only 
24  years  before  the  treaty  of  Guadalupe 
Hidalgo,  whereby  we  acquired  this  territory 
and  these  people.  How  far-reaching  In  Its 
consequences  this  policy  and  practice  baa 
been,  may  be  made  more  apparent  when  we 
recall  the  fact  that  Maximilian's  defeat  by 
the  Mexican  troths  was  accomplished  under 
the  leadership  of  Gen.  Juarez,  a  fUll-blooded 
Aztec  Indian,  and  that  the  man  who  has  so 
wisely  governed  Mexico  for  these  last  20  and 
more  years,  as  President  of  the  republic,  is 
none  other  than  an  Illustrious  specimen  of 
this  Aztec  race.  We  had  then,  at  the  date 
of  the  treaty  of  Guadalupe  Hidalgo,  where- 
by we  acquired  this  territory,  a  people  pos- 
sessed of  all  the  powers,  privileges,  and  Im- 
muuities  of  any  other  cittzens  of  Mexico, 
and  they  came  to  us  so  endowed  as  much  as 
any  other  class  of  citizens.  This  necessarily, 
and  Independent  of  the  provisions  of  the 
treaty  of  Guadalupe  Hidalgo,  vfhlch  so  care- 
fully guards  the  civil  rights  of  all  Mexican 
citizens  within  the  ceded  territory,  carried 
with  it  the  right  to  take,  hold,  and  dispose 
of  their  property.  Their  right  of  alienation 
of  their  property  has  never  been  directly 
IMssed  upon  by  the  Supreme  Court  of  the 
United  States.  The  court.  In  U.  S.  v. 
Bltchle,  supra,  declined  to  express  an  opinion 
on  this  point.  It  not  being  Involved.  This 
court,  in  IT.  S.  t.  Lucero,  supra  (page  448), 
stated  that  the  pueblo  of  Cochiti  had  sold  a 
portion  of  their  land  where  the  town  of 
Pefia  Bianca  stands,  and  that  the  sale  was 
recognized  as  valid  by  the  Mexican  govern- 
ment; but  we  have  been  unable  to  verify 
the  court's  reference  to  the  decrees  of  the 
Mexican  Republic.  But  It  seems  clear  that 
they  have  such  right.  No  limitation  on  the 
power  is  to  be  found  either  In  the  laws  of 
Mexico,  the  United  States,  or  the  territory. 
The  right  of  alienation  Is  one  of  the  chief 
elements  of  property  values,  and  is  possessed 
by  all  citizens  alike.  A  contrary  view  has 
been  expressed  in  California.  Sunol  v.  Hep- 
bum,  1  Cal.  2.55;  Hicks  v.  Coleman,  25  Cal. 
122,  85  Am.  Dec.  103.  But  in  view  of  the 
conclusion  reached  by  this  court  in  U.  S. 
▼.  Lucero,  supra,  U.  8.  v.  Santistevan,  X 
N.  M.  583,  and  U.  S.  v.  Joseph,  1  N.  M.  593, 
and  the  reasoning  there  employed,  as  well 
as  the  reasoning  in  U.  S.  v.  Ritchie,  supra, 
and  U.  S.  v.  Joseph,  94  U.  S.  614,  24  L. 
Kd.  295,  we  have  no  doubt  that  the  Pueblo 
Indians  of  this  territory  were  citizens  of 
Mexico  at  the  treaty  of  Guadalupe  Hidalgo, 
possessed  of  all  the  rights  of  any  other  citi- 
zens, including  the  right  of  alienation  of  their 
lands.  It  follows  that,  unless  that  status 
has  been  changed  in  some  way  by  some  com- 
petent  authority,  they  are  subject  to  taxa- 
tion. It  is  not  claimed  that  any  exemption 
therefrom  has  been  provided  by  law,    Xbe 
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first  point  made  Is  their  alleged  lack  of  power 
of  alienation,  which  It  has  been  shown  1b  an 
iinwarranted  assumption.  The  next  point 
urged  Is  the  fact  that  they  bare  been  de- 
prived of  the  elective  franchise.  In  1854  the 
t.egislature  passed  the  following  act:  "The 
Pueblo  Indians  of  this  territory,  for  the  pres- 
ent, and  until  they  shall  be  declared  by  the 
Congress  of  the  United  States  to  have  the 
right,  are  excluded  from  the  privilege  of  vot- 
ing at  the  popular  elections  of  the  territory, 
except  in  the  elections  for  overseers  of  ditch- 
es to  whlcli  they  belong,  and  in  the  elections 
proper  to  their  own  pueblos,  to  elect  their 
oiBcers  according  to  their  ancient  customs" 
—which  is  section  1678  of  the  Compiled  Laws 
of  1807.  In  tlie  view  we  take  of  this  point, 
it  is  unnecessary  to  decide  whether  this  act 
was  not  abrogated  by  section  2004  of  the  Re- 
vised Statutes  of  the  United  States,  for  the 
right  to  tax  has  never  been  limited  to  such 
IM-riK>n9  as  possess  the  elective  franchise.  1 
Cooley  on  Taxation  (."Jd  Ed.)  96;  Thomas  v. 
Gay.  100  U.  S.  261,  276,  18  Sup.  Ct.  340,  42 
L.  Ed.  740. 

It  is  urged  that  these  people  are  wards  of 
the  govorument,  and  therefore  entitled  to  ex- 
emption from  the  burden  of  taxation.  It  is 
true.  Congress  has  from  time  to  time  legis- 
lated concerning  these  Indians.  See  United 
States  V.  Lucero,  1  N.  M.  435,  4.3G.  And  there 
have  been  appointed,  from  time  to  time, 
agents  for  them,  and  special  attorneys  have 
been  furnished  them  by  the  government. 
But  never  has  Congress  assumed  to  reduce 
them  to  a  state  of  tutelage,  and  their  status 
has  never  been  attempted  to  be  changed  by 
any  act  of  the  government.  The  United 
States  has  never  assumed  to  take  control  of 
their  property,  but,  on  the  other  hand,  it  has 
quitclaimed  to  them  and  issued  Its  patent 
for  all  their  lands.  The  furnishing  of  agents 
and  attorneys  has  been  a  mere  gratuity  on  the 
part  of  the  government 

The  Supreme  Court  of  the  United  States, 
in  U.  S.  V.  Joseph,  94  U.  S.  C18,  24  U  Ed. 
205.  in  passing  upon  the  nature  of  the  title 
of  these  Indians,  says:  "The  Pueblo  Indians, 
on  the  contrary,  hold  their  lands  by  right  su- 
IK-rior  to  the  United  States.  Their  title  dates 
back  to  grants  made  by  the  government  of 
Spain  before  the  Mexican  revolution— a  title 
which  was  fully  recognized  by  the  Mexican 
government,  and  protected  by  it  in  the  treaty 
of  Guadalupe  Hidalgo,  by  which  this  coun- 
try and  the  allegiance  of  its  inhabitants  were 
transferred  to  the  United  States."  After 
mentioning  confirmation  by  Congress  (Act 
Dec.  22.  1858,  11  Stat.  .S74).  the  court  further 
says:  "It  is  unnecessary  to  waste  words  to 
prove  that  this  was  a  recognition  of  the  title 
previously  held  by  these  people,  and  a  dis- 
claimer by  the  government  of  any  right  of 
present  or  future  Interference,  except  such 
as  would  be  exercised  in  the  case  of  a  person 
holding  a  competent  and  perfect  title  la  his 
individual  right." 


It  is  further  urged  that,  as  these  lands 
have  not  been  taxed  for  50  years,  this 
amounts  to  a  practical  construction  of  the 
want  of  power,  under  the  law,  to  tax.  No 
defect  of  the  tax  laws  Is  pointed  out,  and  they 
are  ample  to  reach  all  property  not  specially 
exempted  In  the  territory.  It  is  of  no  force 
to  argue  that  a  taxpayer  who,  by  reason  of 
the  misconception  of  the  law  by  the  taxing 
officers,  has  escaped  taxation  for  a  long  peri- 
od, shall  thereby  acquire  immunity  for  all 
time. 

It  is  true,  no  doubt,  that  the  fact  that  these 
people  live  in  communities,  separate  from  the 
rest  of  the  people,  and  have  local  self-gov- 
ernment, and  thus  preserve  in  a  large  meas- 
ure the  characteristics  of  their  ancient  civ- 
ilissation,  Is  the  fact  which  appeals  most 
strongly  to  the  mind,  and  causes  it  to  rebel 
against  the  conclusion  reached  here;  but 
when  their  history  is  seen  and  understood, 
and  their  legal  status  examined,  they  are 
found  to  possess  all  the  qualifications  and 
rights  of  citizenship.  They  are  not  unlike, 
in  this  respect,  the  Shakers  and  other  com- 
munistic societies  In  other  parts  of  the  coun- 
try. It  is  a  matter  of  history,  gathered  by 
the  writer  from  conversation  with  early  resi- 
dents of  the  country,  that  these  people  were, 
ofter  the  treaty  of  Guadalui)e  Hidalgo,  and 
down  to  the  organization  of  the  territory,  and 
perhaps  down  to  the  act  of  1854,  supra,  re- 
garded by  the  people  as  citizen.s,  and  as  pos- 
sessed of  all  the  rights  of  the  same.  They 
are  reported  to  have  partlcipoted  in  elections, 
and  held  office  in  PeBa  Blanca  and  other 
pill  ces  in  the  terrltorj'.  Th,ey  sat  as  grand  and 
petit  Jurors  in  this  same  county  of  Bernalillo 
while  Judge  H.  S.  Johnson  presided  over  the 
same,  at  one  term  of  court,  at  least.  It  is 
reported  that  through  the  efforts  of  one  John 
Ward,  an  agent  appointed  for  them,  there 
was  a  tacit  agreement  reached  between  them 
and  the  people  of  the  counties  where  they 
resided  that  as  long  as  they  refrained  from 
voting  they  should  not  be  tnxed.  They  thus 
drifted  out  of  the  political  life  of  the  terri- 
tory. But  no  such  agreement,  if  made,  was 
of  any  binding  force  either  upon  the  Indians 
or  the  territory. 

We  conclude,  therefore,  that  the  Pueblo 
Indians  of  New  Mexico  are  citizens  of  New 
Jlexico  and  of  the  United  States,  hold  their 
lands  with  full  power  of  alienation,  and  are. 
as  such,  subject  to  taxation.  It  follows  from 
the  foregoing  that  the  district  court  erred  in 
overruling  the  demurrer  of  the  plaintiff  to 
the  defendants'  answers,  and  the  Judgment 
of  the  district  court  will  be  overruled,  and 
the  cause  remanded,  with  instructions  to  pro- 
ceed In  accordance  with  this  opinion.  And  it 
is  so  ordered. 

M1IJ.S,  C.  J.,  and  McFIE  and  BAKER,  JJ., 
concur.  POPE3,  J.,  having  been  attorney 
for  the  defendants  In  this  court,  did  uot  par- 
ticipate in  this  decision. 
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GRUNSFELD  BROS.  v.  BROWNELL  et  al. 

(Supreme  C!ourt  of  New  Mexico.     March  3, 

1904.) 

PLEADING  — COMPLAINT  — ALLEGATION   OF  IN- 
SOLVENCY—FKAUDULENT   CONVEYANCE— 
BANKBUPTCY. 

1.  Ad  alle£[ation  in  a  complaint  that  the  de- 
fendant "is  insolvent,"  when  the  complaint  Is 
demurred  to,  is  equivalent  to  saying  that  such 
defendant  does  not  own  property  enough  to  pay 
his  debts. 

2.  A  plaintiff  does  not  have  to  reduce  his  debt 
to  judgment  before  he  can  go  into  a  court  of 
equity  to  attack  and  set  aside  a  fraudulent  con- 
veyance made  by  his  debtor.  Affirming  Early 
Times  Distillery  Co.  v.  Zeiger,  49  Pac.  723,  9 
N.  M.  31. 

3.  Chapter  07,  Sess.  Laws  1889.  which  is  en- 
titled "An  act  to  prevent  debtors  in  contempla- 
tion of  insolvency  from  preferring  one  or  more 
creditors  to  the  exclusion  in  whole  or  in  part 
of  others,"  is  not  a  banlcruptcy  law,  and  was 
not  suspended  by  the  enactment  of  the  national 
banltruptcy  law,  so  far  as  proceeding  under  it 
to  set  aside  any  alleged  fraudulent  conveyance 
made  prior  to  July  1,  18!)8.  that  being  the  day 
when  the  national  bankruptcy  law  was  passed 
by  Congress. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Benjamin  S.  Baker. 

Action  by  Grunsfeld  Bros,  against  D.  R. 
Brownell  and  others.  Judgment  for  plalu- 
tifts.     Defendants  appeal.     Afflmied. 

The  appellees  In  this  case  were  engaged 
In  business  In  tlie  city  of  Albuquerque,  in  this 
terrltorj',  under  the  firm  name  of  Grunsfeld 
Bros.  The  appellant  D.  R.  Brownell  resided 
In  the  southern  part  of  this  territory,  and 
on  the  5th  day  of  July,  1898,  was  indebted 
to  the  appellees  in  the  sura  of  upwards  of 
$1,700.  On  January  29,  1898,  appellee  D.  R. 
Brownell,  being  indebted  to  one  Robert 
Brownell,  of  Xova  Scotln.  one  of  the  appel- 
lants herein,  executed  a  bill  of  sale  by  which 
he  conveyed  to  said  Robert  Brownell  all  his 
right,  title,  and  interest  In  and  to  a  herd  of 
about  1,200  Angora  goats,  which  goats  were 
subject  to  a  chattel  mortgage  to  one  C.  P. 
Bailey,  of  San  Jo86,  Cal.,  in  the  sum  of  $1,- 
452.  Bailey,  who  was  one  of  the  defendants 
in  this  suit,  afterwards  filed  a  disclaimer.  In 
which  he  sets  up  that  he  had  no  Interest  in 
the  goats,  having  sold  the  mortgage  held  by 
him  on  them  to  one  Howard  previous  to  the 
bringing  of  this  suit.  The  record  discloses 
tliat  on  the  3d  day  of  February,  1898,  D.  R. 
Brownell  was  the  owner  of  a  certain  stock  of 
goods,  wares,  and  merchandise  of  the  value 
of  several  thousand  dollars,  and  that  on  said 
day  he  sold  and  delivered  to  one  of  the  ujv 
pellants— GlUett  &  Son— all  of  said  goods, 
wares,  and  merchandise  in  payment  of  the 
whole  or  n  part  of  a  prior  indebtedness  due 
by  him  to  said  Gillett  &  Son.  The  complaint 
alleges  that  each  of  the  above  transfers  were 
made  by  D.  R.  Brownell  In  contemplation 
of  Insolvency,  and  with  the  design  to  prefer 
the  several  parties  to  whom  they  were  made. 

f  2.  See  Fraudulent  Conveyances,  vol.  24,  Cent. 
Dig.  1  697. 


The  complaint  furtlier  alleges  that  the  de- 
fendant D.  R.  Brownell  Is  Insolvent,  and  asks 
that  an  Injunction  issue  restraining  D.  R. 
Brownell  from  tranafeiTlng  or  assigning  any 
other  property  which  he  might  have  in  the 
territory  of  Xew  Mexico;  that  a  receiver  be 
appointed  to  take  charge  of  all  of  the  proper- 
ty of  said  D.  R.  Brownell,  except  such  as  Is 
exempt  from  execution;  and  that  the  court 
decree  that  the  several  transfers  mentioned 
above  were  made  by  D.  R.  Brownell  In  con- 
templation of  Insolvency,  and  with  the  de- 
sign to  prefer  one  or  more  of  his  creditors, 
and  that  they  be  compelled  to  surrender  to 
the  said  receiver  the  property  and  effects  of 
said  D.  R.  Brownell  so  transferred  and  con- 
veyed to  them  by  the  said  D.  R.  Brownell, 
the  same  to  be  held  by  the  said  receiver  to 
await  the  further  order  of  the  court.  The 
injunction  issued  as  prayed  for  in  the  com- 
plaint. The  defendants  Gillett  &  Son  and  D. 
R.  Brownell  filed  separate  demurrers  to  the 
bill  of  complaint,  which  were  overruled,  and 
they  then  filed  separate  answers,  which  they 
afterwards  asked  to  withdraw,  which  mo- 
tion does  not  appear  to  have  been  granted, 
and  they  and  Robert  Brownell  filed  motions 
to  dismiss  on  the  ground  that  the  district 
court  had  no  jnristliction,  because  the  terri- 
torial law  under  which  the  action  was 
brought  was  suspended  by  the  national  bank- 
ruptcy act  of  July  1, 1898.  These  several  mo- 
tions to  dismiss  were  heard  and  overruled, 
and  the  defendant  Robert  Brownell  then 
filed  an  answer.  Proofs  were  taken,  and  on 
August  13,  190;?,  a  final  decree  was  entered 
sustaining  the  bill  of  complaint  as  to  the 
transfer  of  the  goods,  wares,  and  merchan- 
dise to  Gillett  &  Son;  declaring  that  such 
sale  and  transfer  was  made  by  D.  R.  Brown- 
ell In  contemplation  of  insolvency,  and  with 
the  design  to  prefer  the  said  Gillett  &  Son  to 
the  exclusion  In  whole  or  In  part  of  said 
Grunsfeld  Bros.,  and  the  other  creditors  of 
said  D.  R.  Brownell.  and  that  the  sale  to 
Gillett  &  Son  operated  as  an  assignment  and 
transfer  of  all  the  property  and  effects  of  D. 
R.  Brownell,  and  inures  to  the  l)enefit  of  all 
his  creditors  In  proportion  to  the  amount  of 
their  respective  demands.  Samuel  Neustadt 
was  appointed  receiver,  and  ordered  to  take 
possession  of  all  of  the  property  of  said  D.  R. 
Brownell,  and  (JiUett  &  Son  were  ordered  to 
deliver  to  said  receiver  all  proi)erty  and  ef- 
fects of  said  T).  H.  Brownell  in  their  pos- 
session or  under  their  control,  etc.  Exc-ep- 
tlons  were  duly  saved  to  the  overruling  of  the 
demurrers,  motions  to  dismiss,  and  to  the 
final  decree,  and  an  appeal  was  duly  prayetl 
and  taken  to  the  Supreme  Court  of  this  ter- 
ritory. 

S.  B.  Gillett.  for  appellants.  B.  P.  Ad- 
ams and  Frank  W.  Clancy,  for  appellees. 

MILLS,  C.  J.  (after  stating  the  facts).  The 
complaint  in  this  case  was  filed  on  July  25, 
1898,  and  was  brought  under  chapter  07, 
Sess.  Laws  1889,  which  is  entitled  "An  act  to 
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prevent  debtors  In  contemplation  of  Insol- 
vency from  preferring  one  or  more  creditors 
to  the  exclusion  In  wliole  or  In  part  of  oth- 
ers." This  law  has  been  compiled  as  sections 
2818  to  282(5,  inclusive,  of  the  Compiled  Laws 
of  1807.  The  principal  grounds  set  up  in 
the  several  demurrers  are  that  the  complaint 
does  not  allege  (1)  that  the  defendant  D.  R. 
Brownell  is  not  possessed  of  and  does  not 
own  property  enough  to  satisfy  plaintiff's 
claim:  and  (2)  because  plaintiffs  are  not 
Judgment  creditors  of  the  defendant  D.  R. 
Brownell. 

The  eighth  section  of  the  complaint  alleges 
••that  the  defendant  D.  R.  Brownell  Is  in- 
solvent." and  it  seems  to  us  that  this  is  an 
allegation  that  he  (Brownell)  did  not  own 
propert.v  enough  to  pay  hts  debts.  The  term 
"Insolvency,"  as  used  in  bankruptcy  and  In- 
solvency laws,  means  the  inability  of  a  per- 
son to  pay  his  debts  as  they  mature  In  the 
ordinary  course  of  business;  but,  as  used  In 
«  general  sense,  it  means  a  substantial  ex- 
cess of  a  person's  liabilities  over  the  fair 
»-ash  value  of  his  property.  5  Cyc.  237,  note 
1.  It  is  true  that  the  answer  of  D.  B.  Brown- 
ell denies  that  he  is  in.solvent,  but  the  answer 
was  not  filed  imtii  after  the  demurrer  was 
disposed  of,  and  it  Is  a  well-settled  principle 
of  law  that  a  demurrer  to  any  pleading  ad- 
mits everything  contained  in  it  to  be  true 
tliat  is  well  pleaded. 

The  other  objection  that  the  plaintiffs  are 
not  Judgment  creditors  of  the  defendant  D.  R. 
Brownell  has  been  passed  upon  by  this  court 
In  an  able  and  exhaustive  opinion  written  by 
the  late  Judge  Hamilton  In  the  year  1897. 
In  that  case  the  ground  of  attack  made  upon 
the  bill  of  complaint,  which  sought  to  set 
aside  a  conveyance  of  property,  was  tliat  the 
fouipliiinants  were  simply  general,  and  not 
judgment  creditors,  and  that  a  general  cred- 
itor will  not  be  heard  in  a  court  of  equity  to 
iittnck  and  set  aside  a  fraudulent  conveyance 
made  liy  bis  debtor  until  he  has  first  obtained 
n  Judgment.  But  our  Supremo  Court  held 
otherwise,  and  although  the  deminrer  Inter- 
]>ose<I  in  the  lower  court  which  raised  this 
question  had  been  sustained,  this  court  re- 
versed that  Judgment,  and  remanded  the 
case,  with  directions  to  the  court  below  to 
overrule  the  demurrer.  Early  Times  Dis- 
tillery Co.  V.  Zelger,  0  X.  M.  31,  49  Pae.  723. 
There  was  no  error  in  the  overruling  of  this 
demurrer  by  the  district  court 

We  come  now  to  consider  the  most  serious 
question  which  the  appellants  raise,  and  which 
Is  that  the  enactment  of  the  bankruptcy  act 
of  181»8  by  the  Congress  of  the  United  States 
Kuspends  all  state  or  territorial  insolvency 
laws,  and  that  this  proceeding,  having  been 
Instituted  on  July  25.  1898,  ought  to  have  no 
standing  in  court,  liecause  the  bankruptcy 
law  was  enacted  on  July  1,  1898.  The  iwwer 
is  undoubtedly  vested  in  Congress  to  enact 
national  bankruptcy  laws,  and  is  given  by  sec- 
tion 8  of  article  1  of  the  Constitution,  which 
provides  that  "Congress   shall    have   power 


•  •  •  to  establish  •  •  •  uniform  laws 
on  the  subject  of  bankruptcies  throughout  the 
United  States."  No  state  legislature  can  estab- 
lish bankruptcy  laws  which  are  binding  In  the 
other  states  of  the  Union,  but  they  can  and 
frequently  do  pass  laws  relating  to  insolven- 
cy proceedings  In  their  several  Jurisdictions. 
As  stated  by  Chief  Justice  Marshall  In  Stur- 
ges  V.  Crowninshield,  4  Wheat.  122,  4  L.  Ed. 
029,  It  is  exceedingly  difiicult  to  distinguish 
with  any  accuracy  between  insolvent  and 
bankruptcy  laws,  as  a  bankrupt  law  may  con- 
tain those  regulations  which  are  generally 
found  in  insolvent  laws,  and  insolvent  laws 
may  contain  those  which  are  common  to  bank- 
rupt laws.  The  best  definition  which  we  have 
been  able  to  find  of  a  bankrupt  law  is  in  6 
Cyc.  237,  which  Is:  "A  bankrupt  law.  In 
modern  legal  significance,  means  a  statutory 
system  under  which  an  insolvent  debtor  may 
either  on  his  own  petition  or  that  of  his  cred- 
itors be  adjudged  bankrupt  by  a  court  of 
competent  Jurisdiction,  which  thereupon  takes 
possession  of  his  property,  distributes  it  equal- 
ly among  his  creditors,  and  discharges  the 
bankrupt  and  his  after-acquired  property  from 
debts  existing  at  the  Initiation  of  the  bank- 
ruptcy proceedings."  The  statutes  of  this 
territory  on  which  this  suit  Is  based  are  not 
in  the  nature  of  an  act  of  bankruptcy.  It  Is 
only  what  Its  heading  In  the  original  act  dis- 
closes it  to  be,  which  heading  is  quoted  at  the 
beginning  of  this  opinion.  The  act  does  not 
release  any  debtor  or  his  after-acquired  prop- 
erty from  his  debts,  but  only  seeks  to  prevent 
preferences  being  given  to  some  creditors  to 
the  exclusion  of  others. 

It  is  an  undoubted  fact  that  when  Congress 
has  pa.s.sed  a  bankruptcy  law  the  Insolvent 
laws  of  the  several  states  and  territories 
which  are  in  conflict  with  it  are  suspended 
whenever  the  national  bankruptcy  law  is  In- 
voked. The  reason  for  this  is  that  in  many 
cases  they  camiot  go  on  together  without  col- 
lision, and  whenever  there  might  be  such  col- 
lision the  bankruptcy  act  is  paramouut,  and 
the  state  and  territorial  laws  are  suspended. 
No  one  can  contend  that  the  passage  of  a 
bankruptcy  act  by  Congress  would  render  void 
a  general  common-law  deed  of  assignment 
made  by  a  debtor  conveying  all  of  his  property 
for  the  benefit  of  his  creditors  ratably  ac- 
cording to  their  claims,  but  not  providing  for 
the  release  of  the  debtor.  It  would  be  per- 
fectly valid  as  to  all  men  unless  they  season- 
ably took  proceedings  under  the  bankruptcy 
act  to  set  aside  as  an  act  of  bankruptcy. 
Boese  v.  King,  108  U.  S.  370,  2  Sup.  Ct.  7(5.'>, 
27  L.  Ed.  700;  In  re  Romanow  (D.  C.)  02  Fed. 
510;  In  re  Sievers  (D.  C.)  91  Fed.  36G;  In  re 
GutwlUig  (D.  C.)  90  Fed.  475.  The  national 
bankrupt  act  was  passed  on  July  1,  1898,  and 
took  effect  on  its  passage,  and  it  provides  that 
a  petition  In  Involuntary  bankruptcy  may  be 
filed  only  within  four  montlis  after  the  com- 
ml.<!slon  of  an  act  In  bankruptcy,  and  It  fur- 
ther provides  that  no  petition  for  Involuntary 
bankruptcy  shall  be  filed  until  four  months 


Digitized  by 


Google 


312 


76  PACIFIC  REPORTER. 


(N.  M. 


after  the  passage  of  the  act.  It  is  apparent 
that  It  was  the  intention  of  Congress  that  the 
law  should  not  be  retroactive,  so  that  a  person 
could  be  forced  into  bankruptcy  courts  for  any 
net  done  by  him  prior  to  July  1,  1898.  It  was 
only  intended  to  act  In  the  future,  and  to  talie 
cognizance  of  such  acts  of  bankruptcy  as  were 
committed  after  its  passage.  As  to  acts  com- 
mitted before  its  passage,  there  could  be  no 
collision  between  the  bankrupt  laws  and  the 
law  of  this  territory  which  we  are  now  con- 
sidering, because  the  bankrupt  law  was  not, 
and  could  not  under  its  express  terms  be, 
operative  as  to  acts  committed  before  Its  pas- 
sage. We  can  see  no  reason  for  not  permitting 
proceedings  brought  under  the  territorial  stat- 
utes to  proceed,  If  they  are  founded  on  acts  of 
insolvency  committed  before  the  date  when 
the  national  law  could  take  cognizance  of 
them.  Unless  this  construction  Is  held,  it  is 
obvious  that  the  bankruptcy  law  might  act  as 
a  shield  to  protect  fraudulent  debtors  in  the 
successful  consummation  of  schemes  forbid- 
den both  by  the  national  and  territorial  laws. 
Going  back  to  one  of  the  earliest  cases,  Chief 
.Tustice  Marshall  says:  "The  states  are  not 
forbidden  to  pass  a  bankrupt  law,  provided  It 
contains  no  principle  Tvhlch  violates  the  tenth 
section  of  the  first  article  of  the  Constitution 
of  the  United  States."  Sturges  v.  Crownin- 
shield,  4  Wheat.  196,  4  L.  Ed.  529.  As  the 
bankruptcy  law  of  1898  does  not  reach  any  act 
of  bankruptcy  committed  prior  to  July  1, 1898, 
It  Is  unreasonable  to  hold  that  Congress  In- 
tended to  deprive  creditors  of  any  vested  right 
of  property  or  right  of  action  which  they  had 
by  reason  of  the  passage  of  this  act.  This 
view  is  set  out  in  numerous  cases  in  the  dis- 
cussion of  the  question  arising  under  an 
amendment  in  1874  to  the  then  existing  bank- 
rupt law.  This  amendment,  which  was  pass- 
ed on  June  22,  1874  (18  Stat  180,  {  10), 
changed  the  time  from  four  to  two  months 
when  the  transfers  of  property  by  an  insolvent 
should  be  void.  The  Supreme  Court  of  the 
United  States  says:  "The  rights  of  the  par- 
ties were  therefore  fixed  before  the  new  law 
tVHS  passed.  The  assignee  had  a  vested  right 
to  the  securities  or  to  their  value.  The  de- 
fendants were  under  legal  obligation  to  return 
these  securities,  or  to  pay  their  value  to  the 
assignee.  To  hold  that  Congress  intended  by 
this  amendatory  statute  to  take  away  that 
right  of  action  is  to  hold  that  it  intended  by 
a  retrospective  statute  to  destroy  a  vested 
right  of  property  or  an  existing  right  of  ac- 
tion. If  it  be  conceded  that  Congress  could  do 
this,  the  principle  is  too  well  established  to 
need  the  citation  of  authorities  that  no  law 
will  be  construed  to  act  retrospectively  unless 
its  language  Imperatively  requires  such  a  con- 
sti-uction."  Aiiffm'ordt  v.  Rasln,  102  U.  S. 
622,  26  L.  Ed.  262.  In  referring  to  the  bank- 
rupt act  of  1867  (Act  March  2.  1867,  14 
Stat.  517,  c.  176).  Mr.  Justice  Gray  says: 
"Under  the  existing  bankrupt  law  of  the 
United  States  no  judicial  proc-eedings  for 
the    sequestration   and   distribution    of   the 


debtor's  property,  or  for  granting  him  a  dis- 
charge, could  be  Instituted  until  the  1st  of 
June,  1867;  for,  by  the  express  terms  of 
the  proviso  at  the  end  of  the  last  section 
which  qualifies  the  whole  statute,  'no  peti- 
tion or  other  proceeding  under  this  act  shall 
be  filed,  received,  or  commenced  before'  that 
day.  *  *  •  It  would  require  very  ex- 
plicit language  to  satisfy  us  that  Congress 
intended  to  abolish  or  supersede  all  local 
bankrupt  or  insolvent  laws  four  months  be- 
fore It  established  any  general  sj-stem  of  ju- 
dicial proceedings  in  their  place."  Day  v. 
Bardwell,  97  Mass.  250.  And  the  same  doc- 
trine is  held  In  Martin  v.  Berry,  37  Cal.  214, 
Chamberlain  v.  Perkins,  51  N.  H.  340,  and 
In  numerous  other  cases.  In  California  and 
Illinola  it  Is  held  that  the  state  laws  will  re- 
main operative  in  all  cases  which  are  not 
covered  by  the  provisions  of  the  bankruptcy 
laws.  Herron  Co.  v.  C3ourt,  136  Cal.  282,  68 
Pac.  814,  89  Am.  St  Rep.  124;  Harbaugh  v. 
Costelio,  184  111.  112,  56  N.  E.  363,  75  Am. 
St  Rep.  147. 

In  conclusion  we  will  say  that  we  do  not 
regard  the  territorial  act  we  are  now  con- 
sidering as  being  a  bankruptcy  law,  but 
even  if  it  was,  we  hold  that  it  was  not  sus- 
pended by  the  national  law,  and  could  not 
be,  as  to  any  act  of  Insolvency  which  oc- 
curred prior  to  July  1,  1898. 

There  Is  no  error  In  the  proceedings  of  the 
court  below,  and  the  same  is  therefore  af- 
firmed, and  the  case  remanded  to  the  dis- 
trict court  for  further  proceedings;  and  it 
Is  so  ordered. 

PARKER  and  McFIB,  JJ.,  concur.  BAK- 
ER, J.,  having  tried  this  cause  below,  took 
no  part  in  this  decision. 


(12N.M.  lie* 
IX)CKHART  et  al.  v.  LEEDS  et  al. 

(Supreme  Court  of  New  Mexico.    March  3, 
1904.) 

JUDGMENTS  —  RES  JUDICATA  —  FABTIE3  AND 
PRIVIES— MISTAKE  IN  LAW— DISPOSITION  ON 
DEMURRER — APPEAL  —  CONDITIONS  OF  JUDG- 
MENl'— EFFECT  OK   OTHER  ACTIONS. 

1.  Persons  acquiring  their  rights  by  assign- 
ment from  parties  subsequent  to  the  iastitution 
of  suit  are  equally  bound  by  the  estoppel  of  the 
judgment  with  the  parties. 

2.  Where  a  bill  was  brought  to  have  a  mine 
location  declared  void  on  the  ground  of  fraud 
and  collusion  of  defendants,  and  violation  of  aii 
agreement  to  locate  a  mining  claim  for  plain- 
tiffs, a  judgment  rendered  against  plaintiffs  on 
the  bill  was  a  bar  to  a  subsequent  suit  by  plnin- 
tiffs  or  their  privies  against  the  same  defend- 
ants to  have  the  property  declared  to  be  held 
in  trust  for  plaintiffs  by  defendants;  such  suit 
being  based  on  the  same  agreement  and  con- 
taining the  same  averments  of  fraud  and  collu- 
sion, and  requiring  the  same  proof  to  support  it. 

3.  A  mistaken  view  of  legal  rights  which  leads 
a  party  to  pray  for  improper  relief  does  not 
affect  the  bar  of  the  judgment  estopping  thi» 
party  to  again  litigate  the  same  facts. 

4.  One  who  stands  on  his  complaint,  refusing 
to  plead  over  after  a  demurrer  has  been  sustaiu- 
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ed,  is  as  fully  concluded  by  the  judgment  ren- 
dered as  if  tne  facts  bad  been  established  by 
proof. 

5.  A  provision  in  a  judgment  affirming,  on 
appeal,  a  judgment  for  defendants  in  ejectment, 
that  the  judgment  should  be  without  prejudice 
to  other  remedies  that  plaintiffs  might  have,  did 
not  affect  the  conclusiveneRs,  as  an  estoppel,  of 
a  judgment  against  plaintiffs  in  an  equity  suit 
brought  at  the  same  time  as  the  ejectment,  but 
decided  before  the  determination  of  the  appeal 
therein,  for  relief  against  defendants  in  the 
ejectment  on  the  ground  of  fraud. 

0.  Where  the  fact  of  the  bringing  and  dispo- 
sition of  a  former  suit  is  fully  set  forth  in  the 
complaint,  the  issue  of  res  judicata  can  be  rais- 
ed by  demurrer. 

Appeal  from  District  Court,  Bernalillo 
County;   before  Justice  Barker. 

Suit  by  Henry  Lockhart  and  others  against 
H.  C.  Leeds  and  others.  From  a  JudRment 
of  dismissal,  plaintiffs  appeal.    Affirmed. 

In  the  years  1804  and  1895,  respectively, 
the  plaintlir  Henry  Lockhart  instituted  two 
suits  Involving  the  validity  of  the  location 
of  the  Washington  mine.    One  was  a  suit  in 
ejectment  by  which  the  plaintiff  sought  to 
obtain    the   possession    of    the   ground    em- 
braced in  the  Washington  mine  location,  the 
plaintiff's  claim  being  based  upon  a  mining 
location  called  the  "Sampson."    Tbls  was  de- 
cided in  favor  of  the  defendants  in  the  court 
below.    That  judgment  was  atfirmed  in  this 
court  (54  Pac.  33d),  and,  upon  appeal  to  the 
Supreme  Court  of  the  United  States,  was  af- 
firmed by  that  court  (21  Sup.  Ct.  (505,  45  L. 
Ed.  970) ;  but  the  following  reservation  clause 
was  inserted :    "Although  the  plaintiff  has  no 
right  to  maintain  this  action,  yet  he  ought 
not  to  be  embarrassed  by  a  judgment  here 
from  pursuing  any  other  remedy  against  the 
defendants,  or  either  of  them,  that  he  may 
be  advised;   and.  In  order  to  avoid  any  com- 
plications   of   that   nature,    which   probably 
might  result  from  an  absolute  affirmance  of 
the  Judgment  of  the  Supreme  Court  of  the 
territory,  we  modify  the  terms  of  that  Judg- 
ment by  providing  that  it  is  entered  without 
prejudice  to  the  enforcement  by  other  reme- 
dies of  the  rights,  if  any,  which  the  plaintiff 
may  have  against  the  parties  defendant,  or 
either  of  them,  and,  as  so  modified,  such  judg- 
ment is  affirmed."    A  bill  in  equity  had  also 
been  filed,  but  was  held  in  abeyance  pending 
the  final  result  in  the  ejectment  suit.     The 
prayer  of  the  bill  was,  substantially,  that  the 
Washington  mine  location  should  be  declared 
null  and  void,  as  a  fraud  upon  the  rights  of 
tbe  plaintiff  in  that,  and  appellant  in  the  pres- 
ent, suit.    Demurrers  were  filed  to  that  bill, 
and,  b«ing  sustained,  the  bill  was  three  times 
amended.    The  bill  was  finally  amended,  was 
demurred  to,   the  demurrer  was   sustained, 
and,   tbe  plaintiff  electing  to  stand  by  his 
complaint.  Judgment  was  entered  for  the  de- 
fendants, dismissing  tbe  bill.     Tbe  plaintiff 
appealed  to  this  court,  where  the  judgment 
of  the  lower  court  was  affirmed.    <53  Pac.  48. 
The  record  discloses  that  the  action  now  be- 
fore ns  was  commenced   October   15,   1901, 
by  the  filing  of  a  ...mplaiut  in  equity,  in 


which  all  of  the  facts  alleged  and  fraud  re- 
lied upon  were  set  up  lu  the  former  chancery 
suit  In  fact,  the  bill  of  complaint  in  that 
suit  (No.  3,888)  is  made  a  part  of  the  pres- 
ent bin,  the  only  new  matter  being  allega- 
tions that  the  plaintiffs  did  not  know  what 
their  legal  rights  were  until  the  Supreme 
Court  of  the  United  States  rendered  its  de- 
cision declaring  them,  and  such  as  relate  to 
the  bringing  and  disposition  of  the  two  for- 
mer suits.  A  demurrer  was  filed  to  the  orig- 
inal bill  of  complaint,  which,  being  confessed, 
was  sustained,  and  leave  was  given  the 
plaintiffs  to  amend.  An  amended  complaint 
w^as  filed  .January  25,  1902.  The  defendants 
demurred  to  the  new  matter  contained  in  the 
amended  complaint,  and  also  filed  an  answer, 
by  way  of  disclaimer,  on  behalf  of  the  de- 
fendants H.  C.  Ijeeds,  Frank  E.  Sturges, 
Fredorico  J.  Otero,  John  A.  Johnson,  Julia 
Johnson,  Luis  Baer,  William  B.  Chllders,  Ed- 
ward W.  Dobson,  George  Lehman,  and  Ed- 
ward Ij.  Medler,  upon  the  ground  that  they 
had  "no  Interest  in  the  property;  that  they 
had  conveyed  all  the  right,  title,  and  Inter- 
est which  they  liad  therein  to  other  persons; 
and  that  all  the  right,  title,  and  interest 
which  they  had  In  said  property  is  now  vest- 
ed in  the  Washington  Gold  &  Silver  Mining 
Company,  a  corporation."  A  motion  was 
made  by  the  plaintiffs  to  strike  from  the  files 
the  disclaimer  of  the  above-named  defend- 
ants. The  court  below  overruled  the  motion, 
and  sustained  the  demurrer  of  the  defend- 
ants, and,  the  plaintiffs  electing  to  stand  by 
their  complaint,  judgment  was  rendered  for 
the  defendants,  dismissing  the  complaint  and 
cause.  The  case  is  in  this  court  on  an  appeal 
from  that  Judgment. 

H.  B.  B'ergusson,  for  appellants.  William 
B.  Chllders,  for  appellees. 

McFIE,  J.  (after  stating  the  facts).  The 
questions  presented  by  the  record  in  this 
case,  upon  the  errors  assigned,  are  whether 
or  not  the  court  below  erred  in  giving  Judg- 
ment in  favor  of  tbe  defendants  upon  sustain- 
ing the  demurrers  filed  to  tbe  complaint  and 
amended  complaint,  and  overruling  the  mo- 
tion to  strike  from  the  files  tbe  disclaimer 
of  certain  of  the  defendants.  It  is  Insisted 
on  behalf  of  the  plaintiffs  that  the  court  erred 
in  sustaining  the  demurrers  filed  by  the  de- 
fendants to  tbe  original  and  amended  bills  of 
complaint.  The  original  and  amended  com- 
plaints are  not  essentially  different,  the 
amendments  being  of  a  rather  unimportant 
nature.  The  scope  of  each,  and  the  relief 
prayed  for,  are  tbe  same.  The  grounds  of 
demurrer  are  quite  numerous,  but,  under  our 
view  of  the  case,  It  Is  not  necessary  to  refer 
to  all  of  them  specifically,  for  the  reason  that 
one  or  two  of  them  are  fatal  to  the  plaintiffs' 
case. 

The  tenth  ground  of  demurrrer  is  as  fol- 
lows: "Because  it  appears  that  all  the  mat- 
tei*8  set  up  in  this  case  could  have  been  al- 
leged, and  all  tbe  relief  prayed  for  herein 
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could  hare  been  prayed  for,  In  said  cause 
No.  3,888,  and  cannot  now  be  made  the  sub- 
ject of  anotber  sutt  against  the  defendants." 
This  point  of  the  demurrer  distinctly  raises 
the  defense  of  res  judicata.  The  leading 
case  as  to  this  defense  is  that  of  Cromwell 
V.  County  of  Sac,  94  U.  S.  351,  24  L.  Ed.  195. 
In  that  case  it  is  said:  "In  considering  the 
operation  of  this  judgment,  it  should  be 
borne  in  mind,  as  stated  by  counsel,  that 
there  is  a  difference  between  the  effect  of  a 
judgment  as  a  bar  or  estoppel  against  the 
prosecution  of  a  second  action  upon  the  same 
claim  or  demand,  and  its  effect  as  an  estoppel 
in  anotber  action  between  the  same  parties 
upon  a  different  claim  or  cause  of  action.  In 
the  former  case  the  judgment,  if  rendered 
upon  the  merits,  constitutes  an  absolute  bar 
to  a  subsequent  action.  It  Is  a  finality  as 
to  the  claim  or  demand  in  controversy,  con- 
cluding parties,  and  those  in  privity  with 
them,  not  only  as  to  every  matter  which  was 
offered  and  received  to  sustain  or  defeat  the 
claim  or  demand,  but  as  to  any  other  admis- 
sible matter  which  might  have  been  offered 
for  that  purpose.  Thus,  for  example,  a  judg- 
ment rendered  upon  a  promissory  note  Is  con- 
clusive as  to  the  validity  of  the  instrument 
and  the  amount  due  uiK>n  it,  although  it  be 
subsequently  alleged  that  perfect  defenses 
actually  existed,  of  which  no  proof  was  of- 
fered, such  as  forgery,  want  of  consideration, 
or  payment.  If  such  defenses  were  not  pre- 
sented in  the  action,  and  established  by  com- 
IKJtent  evidence,  the  subsequent  allegation  of 
their  existence  is  of  no  legal  consequence. 
The  judgment  is  as  conclusive,  so  far  as  fu- 
ture procee<lings  at  law  are  concerned,  as 
though  tlie  defenses  never  existed.  The  lan- 
guage, therefore,  which  is  so  often  used,  that 
a  judgment  estops  not  only  as  to  every 
ground  of  recovery  or  defense  actually  pre- 
sented in  the  action,  but  also  as  to  every 
ground  which  might  hate  been  presented,  is 
strictly  accurate,  when  applied  to  the  de- 
mand or  claim  in  controversy.  Such  demand 
or  claim,  having  passed  into  judgment,  can- 
not again  be  brought  into  litigation  between 
the  parties  In  proceedings  at  law  upon  any 
ground  whatever.  But  where  the  second 
action  between  the  same  parties  is  upon  a 
different  claim  or  demand,  the  judgment  in 
the  prior  action  operates  as  an  estop|)el  only 
as  to  those  matters  in  Issue,  or  points  con- 
troverted, ui>on  the  dcterniiniition  of  which 
the  finding  or  verdict  was  rendered.  In  all 
cases,  therefore,  where  It  Is  sought  to  ap- 
ply the  estoppel  of  a  judgment  rendered  upon 
one  cause  of  action  to  matters  arising  in  a 
suit  upon  a  different  cause  of  action,  the  in- 
quiry must  always  be  us  to  the  point  or  ques- 
tion actually  litigated  and  determined  in  the 
original  action,  not  what  might  have  been 
thus  litigated  and  determined.  Only  upon 
such  matters  is  the  judgment  conclusive  in 
another  action."  In  the  case  of  Outram  v. 
Morewood,  3  East,  34C,  in  commenting  upon 
a  decision  cited  in  that  case,  Lord  Ellenbor- 


ough  says:  "It  is  not  the  recovery,  but  the 
matter  alleged  by  the  party,  and  ui>on  which 
the  recovery  proceeds,  which  creates  the  es- 
toppel. The  recovery  Itself,  In  an  action  of 
trespass,  is  only  a  bar  to  the  future  recov- 
ery of  damages  for  the  same  injury;  but  the 
estoppel  precludes  parties  and  privies  from 
contending  to  the  contrary  of  that  point  or 
matter  of  fact,  which,  having  been  once  dis- 
tinctly put  in  Issue  by  them,  or  by  those 
to  whom  they  are  privy  in  estate  or  law, 
has  been,  on  such  Issue  joined,  solemnly 
found  against  them."  In  the  case  of  Terri- 
tory T.  Santa  F6  Pacific  Railroad  Conii)any, 
10  N.  M.  410,  02  Pac.  985,  this  court  declar- 
ed the  same  doctrine.  The  syllabus  of  the 
case  prepared  by  the  court  is  as  follows: 
"Where  a  second  action  is  presented  uiK>n  the 
same  claim  and  demand  by  the  same  parties 
or  their  privies,  the  judgment  is  a  flnallty 
as  to  the  claim  and  demand  in  controversy 
concluding  parties  and  privies,  not  only  as 
to  every  matter  which  was  offered  and  re- 
ceived to  sustain  or  defeat  the  claim,  but  as 
to  every  other  matter  which  might  have  been 
offered  for  that  purpose."  Near  the  close  of 
the  opinion  in  that  case,  the  court  quotes  ap- 
provingly from  the  case  of  Patterson  v.  Wold 
(C.  C.)  33  Fed.  791,  to  the  following  effect: 
"AH  the  grounds  of  recovery,  all  the  basis  of 
plaintiff's  title,  must  be  presented  in  the  first 
action,  or  they  are  lost  to  him  forever,  ex- 
actly the  same  as  when  a  party  sued  uimii  a 
note,  and,  having  several  defenses,  pleads 
only  one,  the  balance  are  as  though  they 
never  existed.  The  party  who  has  his  day 
in  court  must  make  his  entire  showing."  In 
Case  V.  Beauregard,  101  U.  S.  088,  25  L.  E<l. 
1004,  the  court  said:  "Thus  it  appears  the 
bill  exhibited  all  that  was  necessarj*  to  give 
to  the  court,  sitting  as  a  court  of  e<iuity, 
complete  Jurisdiction  over  the  subject  of  the 
controversy  between  the  parties,  and  over  all 
the  equities  now  assertetl  by  the  complain- 
ant In  his  present  suit  It  must  therefore 
be  held  that  the  decree  dismissing  the  bill 
determined  the  equities  of  the  case.  And 
this  must  be  so  whether  the  reasons  for  the 
dismissal  were  sound  or  not.  That  decree 
was  afiirmed  in  this  court,  and  affirmed  on 
the  merits.  We  regarded  the  case  and  treat- 
ed it  as  requiring  an  adjudication  upon 
equity  to  be  paid  out  of  the  proijerty  in  the 
hands  of  the  railroad  company.  Nothing 
that  can  now  be  done  in  another  suit  can 
take  away  the  legal  effect  of  the  decree. 
Even  were  we  of  opinion  that  the  case  was 
erroneously  decided,  it  would  still  be  res  ju- 
dicata— a  bar  to  the  complaint,  and  protec- 
tion to  the  defendants."  Ca.se  v.  Beaure- 
gard, 101  i:.  S.  (kS8.  25  L.  Ed.  1004;  Parissh  v. 
Ferris,  2  Black,  000,  17  h.  Ed.  317;  Hepburn 
V.  Dunlop,  1  Wheat  19.".,  4  L.  Ed.  (m:  .Minne- 
sota Co.  V.  National  Co..  3  Wall.  332.  IS  U 
Ed.  42;  Stark  v.  Starr,  94  U.  S.  477,  24  L.  Ed. 
270. 

It  is  not  necessary  that  the  parties  shall 
be  the  same.    Privies  are  as  firmly  bound 
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by  the  estoppel  as  tUe  parties.  Austin,  one 
of  the  plaintiffs  In  this  case,  was  not  a  party 
to  the  original  litigation,  but  it  is  clear  that 
he  is  an  assignee  of  the  plaintiff  Lockhart, 
ns  the  bill  alleges  that  he  rendered  financial 
assistance  necessary  to  prosecute  the  litiga- 
tion to  the  end.  This  is  shown  also  by  the 
fact  that  no  relief  is  prayed  except  for  the 
plaintiff  Lockhart.  The  complaint  also  al- 
leges as  to  the  defendants  not  parties  to  the 
original  suit,  Ko.  3,888,  that  they  acquired 
their  Interests  since  the  Institution  of  that 
suit.  They  are  therefore  in  privity  with  the 
defendants  in  No.  3,888,  and  bound  by  the 
decree  rendered  therein.  2  Black  on  Judg- 
ments, §  50C. 

The  facts  alleged  la  the  complaint  and 
iimended  complaint  in  this  case,  and  upon 
which  relief  is  sought,  are  substantially  the 
same  as  in  the  former  action.  No.  3,888.  The 
t<ame  contract  or  agreement,  and  the  acts 
and  guilty  knowledge  of  the  defendants,  al- 
leged as  constituting  fraud  and  collusion  re- 
lied upon  as  a  basis  for  a  recovery  by  the 
plaintiff  in  the  former  case.  Is  set  up  and  re- 
lied upon  for  relief  in  the  present  case.  In 
the  former  case  the  plaintiff  liOckUart  sought 
to  have  the  location  of  the  Washington  mine 
declared  null  and  void  because  of  an  agree- 
ment In  writing  with  one  Pilkey,  wherein 
Pilkey  was  to  prospect  and  locate  a  mining 
flaim  or  claims  for  Lockhart  and  Johnson; 
tliat  said  Pilkey  located  the  Sampson  mining 
^-hilrn  under  the  said  agreement,  but  after- 
ward conspired  and  confederated  with  some 
of  the  defendants  and  others  to  cease  work, 
and  allow  the  AVashlngton  mine  location  to  be 
made  of  the  same  ground;  and  It  was  ftu:- 
ther  alleged  that  the  defendants  had  guilty 
knowledge,  and  were  in  collusion  with  Pil- 
key to  defraud  tlie  plaintiff.  In  the  present 
suit  the  same  agreement  and  the  same  facts 
and  clrcmnstances  are  alleged  as  fraud  and 
collusion  warranting  the  court  in  declaring 
the  entire  propert.v  held  in  trust  for  the  bene- 
fit of  the  plaintiff  liockhart,  and  the  court  is 
.(-ailed  upon  to  order  the  defendants  to  convey 
the  same  to  him.  It  is  therefore  very  clear 
that  tlie  same  proof  which  would  warrant  the 
court  in  granting  the  relief  sought  in  the  for- 
mer case  would  be  neces-sary  to  the  granting 
of  the  relief  sought  In  this  case.  Under  the 
authorities,  tills  seems  to  be  the  test,  and  the 
doctrine  is  stated  concisely  by  Justice  Brew- 
er in  the  case  of  Mullen  et  al.  v.  Mullock,  22 
Kan.  508:  "It  may  be  laid  down  as  a  gen- 
eral proposition  that  where  a  substantial  fact 
or  facts  upon  which  the  plaintiff's  right  to 
relief  Is  based  are  identical  in  the  two  actions, 
jind  the  relief  obtainable  in  the  first  includes 
all  the  relief  sought  in  the  second  action,  the 
first  will  abate  the  second,  although  the  ac- 
tions differ  in  matters  of  form  and  in  the  re- 
lations of  the  defendants  to  the  infringement 
of  the  plaintiff's  rights."  Stone  v.  United 
States.  64  Fed.  667,  12  C.  O.  A.  451;  Stone  v. 
ruited  States,  167  U.  S.  178.  17  Sup.  Ct.  778, 
42  L.  Ed.  127.    In  cause  No.  3,888  the  alleged 


fraudulent  acts  of  Pilkey  and  that  of  the  de- 
fendants in  that  suit  were  under  investigation 
as  to  tlie  land  embraced  In  the  Washington 
mine  location,  and  by  the  decree  of  the  court 
below,  aflarmed  in  this  court  in  the  case  of 
I.«ckhart  v.  Wills  et  al.,  54  Pac.  336,  the 
relief  pra,Ted  for  by  the  plaintiff  was  denied, 
and  the  location  of  the  Washington  mine  was 
sustained  in  the  defendants.  In  this  action 
the  plaintiff  Lockhart  asks  the  court  to  com- 
pel the  defendants  to  convey  to  him  the  prop- 
erty which  this  court  has  held  to  belong  to 
the  defendants  under  a  valid  location,  because 
of  the  alleged  frauds  which  were  fully  consid- 
ered In  the  former  case.  The  plaintiff  has  had 
hla  day  in  court  in  an  action  in  equity,  where 
full  relief  could  have  been  prayed  for  and 
granted;  and  if,  by  reason  of  a  mistaken  view 
of  the  law,  he  failed  to  pray  for  the  proper 
relief,  he  is  bound  by  the  judgment,  and  Is 
estopped  from  maintaining  a  second  snit  for 
the  Washington  mine.  "The  doctrine  is  set- 
tled that,  in  general,  a  mistake  of  law.  pure 
and  simple,  is  not  adequate  ground  for  re- 
lief. Where  a  party,  with  knowledge  of  all 
the  material  facts,  and  without  any  other 
special  circumstances  giving  rise  to  an  eqult.v 
in  his  behalf,  enters  into  a  transaction  affect- 
ing his  interests,  rights,  and  liabilities,  under 
an  ignorance  or  error  with  respect  to  the  rules 
of  law  controlling  the  case,  courts  will  not,  in 
general,  relieve  him  from  the  consequence  of 
his  mistake."  The  reasons  are  obvious.  2 
Pom.  Eq.  Jur.  |  842;  Story,  Eq.  Jur.  §  110. 

It  is  immaterial  that  the  cases  were  disposed 
of  on  demurrer.  The  plaintiffs  standing  upon 
tlieir  complaints  and  declining  to  plead  further 
after  demurrers  were  sustained,  the  case  was 
therefore  heard  upon  Its  merits,  the  same  as 
if  the  facts  had  been  established  by  proof. 
In  the  case  of  Ogiesby  v.  Attrlll  (C.  C.)  20 
Fed.  570,  the  court  said:  "It  is  settled  law 
that  It  makes  no  difference  In  principle  wheth- 
er the  facts  upon  which  the  court  proceeded 
were  proved  by  competent  evidence,  or  wheth- 
er they  were  admitted  by  the  parties,  and  that 
the  admission,  even  if  by  way  of  demurrer  to 
a  pleading  in  which  the  facts  are  alleged,  is 
just  as  available  to  the  opposite  party  as  if 
the  admission  was  made  ore  tenus  before  a 
jury."  Bouchaud  v.  Dias,  3  Denio,  244;  Per- 
kins V.  Moore,  16  Ala.  17;  Robinson  v.  How- 
ard, 5  Cal.  428;  Aurora  City  v.  West,  7  Wall. 
!)0,  10  L.  Ed.  42;  Goodrich  v.  City  of  Chicago. 
5  Wall.  573,  18  L.  Ed.  511;  Beloit  v.  Morgan, 
7  Wall.  610,  10  L.  Ed.  205;  Gould  v.  Evans- 
ville  R.  R.  Co.,  91  U.  S.  533,  23  L.  Ed.  410. 

But  counsel  for  plaintiffs  contend  that  by 
virtue  of  the  provision  in  the  judgment  of  the 
Supreme  Com-t  of  the  United  States  In  the 
ejectment  suit  that  it  should  not  be  a  bar  to 
another  suit,  this  suit  may  be  maintained. 
In  our  opinion,  that  conclusion  Is  not  cor- 
rect, under  the  circumstances  of  this  case. 
It  must  be  borne  in  mind  that  the  provision 
above  referred  to  was  inserted  in  the  deci- 
sion of  the  ejectment  suit.  The  question  of 
fraud  could  not  arise  or  be  considered.   From 
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the  fact  of  the  insertion  of  this  proTlsIon,  It 
Is  reasonable  to  conclude  that  it  was  brought 
to  the  attention  of  the  court  that  the  effect 
of  an  affirmance  of  a  Judgment  of  the  Su- 
preme Court  of  New  Mexico  in  the  eject- 
ment suit  might  he  a  bar  to  a  suit  In  equity, 
m  which  an  issue  of  fraud  could  be  raised, 
and  therefore  the  court  Inserted  this  provi- 
sion that  the  plaintiffs  would  not  be  barred 
of  tlieir  right  to  their  day  in  a  court  of  eq- 
uity, by  bill  alleging  fraud  and  collusion. 
There  is  nothing  in  the  record  to  sliow  that 
the  court  was  aware  that  a  suit  in  equity 
had  been  instituted,  or  been  determined 
against  the  plaintiffs,  indicating  an  Inten- 
tion of  that  court  to  grant  the  plaintiffs  a 
second  suit  in  equity  bused  upon  the  same 
allegations  of  fraud.  The  plaintiffs  had  their 
day  in  a  court  of  equity,  in  which  they  sought 
relief  on  the  ground  of  fraud;  and  if  they 
pressed  their  suit  to  Judgment  prematurely, 
or  failed  to  asic  for  the  proi>er  relief  under  a 
mistaken  view  of  tlie  law,  It  is  of  no  conse- 
quence now.  The  former  Judgment  is  a  bar 
to  the  present  action.  The  fact  of  tlie  bring- 
ing and  disposition  of  the  former  suit  in  eq- 
uity, No.  3,888,  is  fully  set  forth  in  the 
original  and  amended  complaint  in  this  suit, 
and  therefore  this  Issue  could  properly  be 
raised  by  the  demurrer. 

There  was  no  error  In  the  action  of  the 
court  below  in  sustaining  the  demurrers. 
There  are  other  grounds  of  demurrer  which 
we  deem  equally  fatal  to  a  recovery  by  the 
plaintiffs,  but  the  views  above  expressed  are 
decisive  of  this  case,  and  the  Judgment  of 
the  coiurt  below  will  be  affirmed,  and  the 
case  dismissed,  with  costs. 

MILLS,  C.  J.,  and  PARKER,  J.,  concur. 
POPE,  J.,  not  having  heard  the  arguments 
in  this  case,  took  no  part  in  this  decision. 
BAKER,  J.,  having  tried  this  case  in  the 
lower  court,  took  no  part  in  this  decision. 


(12N.M.  16t) 

TERRITORY  v.   PERSONS.   ETC.,  IN  DE}- 
LINQUENT  TAX  LIST  OF  BERNA- 
LILLO COUNTY  FOR  1900. 

(Supreme  Court  of  New  Mexico.    March  3, 
1904.) 

PUBLIC  tANDS— IMPERFECT   GRANTS— TITLE — 
PASSAGE  FROM   UNITED   STATES — TAXA- 
TION— PBOPEBTY. 

1.  The  title  to  an  imperfect  Spflnish  or  Mexi- 
can grant  wrh  at  the  date  of  the  treaty  with 
Mexico  vested  in  the  United  States. 

2.  The  land  court  act  (Act  Conp.  March  3, 
1891,  c.  530,  §  10,  20  Stat.  858  (U.  S.  Comp. 
St.  1901,  p.  770])  provides  that  the  decrees  of 
the  court  of  private  land  claims  are  to  be  de- 
fined by  survey  made  under  the  direction  of  the 
Land  Department,  and  prescribes  the  proceed- 
ings for  advertisement,  objections,  etc.,  and  pro- 
vides for  the  approval  of  the  survey  by  the  court 
if  it  is  in  substantial  accordance  with  the  decree 
of  confirmation.  A  further  provision  limits  the 
confirmation  of  imperfect  grants  to  11  stjuare 
leagues.  Held,  that  title  to  an  imperfect  grant 
does  not  pass  out  of  the  United  States  on  the  I 


decree  of  the  court  of  private  land  claims,  but 
only  on  the  confirmation  by  that  court  of  the 
survey. 

3.  Until  that  time  the  land  subject  to  such 
a  grant  cannot  be  assessed  for  territorial  taxa- 
tion. 

Appeal  from  District  Court,  Bernalillo 
County;   before  Justice  J.  W.  Crumpacker. 

Suit  for  tax  Judgments  by  the  territory 
against  the  Nuestrn  SeQora  de  la  Luz  de  las 
Lagunitas  grant,  in  which  Elizabeth  Long- 
well  and  others  answered.  There  was  Judg- 
ment for  the  territory,  and  defendants  ap- 
peal.   Reversed. 

This  proceeding  was  begun  by  the  filing  of 
a  suit  in  the  court  below  on  the  12th  day 
of  October,  A.  D.  1901,  to  secure  Judgment 
against  the  Nuestra  Sefiora  de  la  Luz  de  las 
Lagunitas  grant,  situated  in  the  county  of 
Bernalillo,  for  taxes  levied  on  the  property 
for  the  year  1900.  On  November  29,  1901, 
Elizabeth  Ijongwell  and  others  claiming  to  be 
the  owners  of  interests  in  the  grant  answer- 
ed, setting  up  the  following  facts:  That  the 
grant  in  question  was  granted  to  Juan  An- 
tonio Baca  on  July  20,  1762,  by  the  governor 
and  captain  general  of  what  was  then  the 
Spanish  province  of  New  Mexico;  that  said 
grant  was  confirmed  on  February  14,  1895, 
by  the  court  of  private  land  claims;  that  it 
had  been  surveyed,  but  such  survey  had  not 
been  approved  by  the  court  of  private  land 
claims  or  the  (Jeneral  Land  Office;  that  one- 
half  of  the  costs  of  survey  required  by  said 
land  court  act  to  be  paid  had  not  been  paid, 
and  that  no  patent  had  issued.  The  defend- 
ants further  answered  that  by  reason  of  the 
facts  Just  recited  the  title  to  the  land  em- 
braced within  the  grant  remained,  and  still 
remains,  vested  in  the  government  of  the 
United  States,  and  that  the  assessment  and 
all  proceedings  subsequent  thereto  were  void. 
The  territory  demurred  generally  to  the  an- 
swer. The  demurrer  was  sustained.  Defend- 
ants elected  to  stand  upon  the  answer,  and 
thereupon  the  court  entered  Judgment  for 
the  taxes  assessed,  together  with  penalty 
and  costs  amounting  to  $.>tl.l3.  The  defend- 
ants brought  the  case  to  this  court  by  appeal. 

E.  W.  Dobson,  for  appellants.  F.  W.  Clan- 
cy, for  the  Territory. 

McFIE,  J.  (after  stating  the  fact.s).  The 
question  arising  ui>on  this  record  is  whether 
or  not  a  grant  confirmed  as  imperfect  by  the 
court  of  private  land  claims  can  be  assessed 
for  taxation  when  at  the  date  of  as-sessment 
it  had  been  surveyed,  but  the  survey  thereof 
had  not  been  approved  by  that  court.  It  is 
contended  by  the  appellants  that  this  cannot 
be  done,  while  counsel  for  the  territory  In- 
sisted that  the  decree  of  the  court  is  a  re- 
linquishment of  nil  right  or  claim  by  the 
United  States,  and  therefore  the  land  Is  tax- 
able, if  It  can  be  identified,  as  soon  as  the 
decree  is  entered. 

In  the  Case  of  the  OJo  de  Borrego  Grant 
(decided  at  the  last  term  of  this  court)  73 
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Pao.  C21,  It  was  held  that  a  grant  confirmed 
as  perfect  and  complete  by  the  court  of  pri- 
vate land  claims,  and  the  survey  of  which 
has  been  made  under  the  direction  of  and 
approved  by  that  court,  is  subject  to  taxa- 
tion, and  this  although  the  claimants  have 
not  paid  the  government  their  share  of  the 
costs  of  survey,  and  although  no  patent  has 
Issued.  The  present  case  differs  from  that 
Just  mentioned  in  two  respects:  First,  this 
is  an  imperfect,  instead  of  a  perfect,  grant; 
second,  the  survey  of  the  grant  had  In  that 
case  been  approved  by  the  court  of  private 
land  claims;  in  this  case  it  had  not  Do 
these  difFerences  in  the  status  of  the  grants 
at  the  date  of  assessment  lead  to  any  dis- 
tinction in  their  liability  for  taxation?  This 
involves  a  consideration  of  the  difference  be- 
tween perfect  and  Imperfect  grants.  The 
character  of  the  former  class  had  been  con- 
sidered and  discussed  in  the  OJo  de  Borrego 
Ca»e,  Just  mentioned,  and  it  was  there  shown 
that  a  perfect  grant  is  one  where  the  grant- 
ing i>ower  has,  on  the  one  band,  done  all 
that  the  law  requires  to  make  a  complete 
title,  and  the  grantee  has  also  done  all  that 
the  law  requires  of  him  to  receive  and  enjoy 
it  in  fee.  Such  a  grant  is  intrinsically  valid, 
and  is  not  strengthened  by  any  legislative 
or  Judicial  sanction  or  eontli'mation.  It  needs 
none.  An  imperfect  grant,  on  the  other 
hand.  Is  one  which  requires  a  furtlier  exer- 
cise of  the  granting  power  to  pass  the  fee 
in  the  lands;  Is  one  "which  does  not  convey 
full  and  absolute  dominion  not  only  as  against 
private  persons  but  as  against  the  govern- 
ment, and  which  may  be  affirmed  or  dis- 
avowed by  the  political  or  granting  author- 
ity." Paschal  v.  Perex,  7  Tex.  308.  In 
Menards'  Heirs  v.  Massey,  8  How.  293,  12 
I.U  Kd.  1085,  it  is  said:  "It  was  therefore 
manifest  that  the  claims  resting  on  the  first 
incipient  steps  must  depend  for  their  sanc- 
tion and  completion  upon  the  sovereign  pow- 
er, and  to  this  course  claimants  had  not  Just 
cause  to  object,  as  their  condition  was  the 
same  under  the  Spanish  government.  No 
standing,  therefore.  In  an  ordinary  Judicial 
tribunal,  has  ever  been  allowed  to  these 
claims  until  Congress  has  confirmed  and  then 
vested  the  legal  title  in  the  claimant."  It 
Is  there  further  said:  "From  the  first  act, 
passed  in  1805,  up  to  the  present  time,  Con- 
gress has  never  allowed  these  claims  any 
standing  other  than  that  of  mere  orders  of 
survey  and  promises  to  give  title,  and  which 
promises  address  themselves  to  the  sovereign 
power  in  its  political  and  legislative  power." 
In  West  V.  Cochran,  17  How.  403,  15  L.  Ed. 
110,  the  court  says:  "It  has  often  been  held 
by  this  court  that  the  Judicial  tribunals  In 
the  ordinary  administration  of  Justice  had  no 
Jurisdiction  or  power  to  deal  with  these  in- 
cipient claims  either  as  to  fixing  boundaries 
by  survey  or  for  any  other  purpose;  but  that 
claimants  were  compelled  to  rely  ujion  Con- 
gress, In  which  power  was  conferred  by  the 
Constitution  to  dispose  of  and  make  all  need- 


ful rules  and  regulations  respecting  the  ter- 
ritory and  property  of  the  United  States. 
Among  these  needful  regulations  was  that  of 
providing  that  these  unlocated  claims  shall 
be  surveyed  by  lawful  authority;  a  considera- 
tion that  has  occupied  a  prominent  place  in 
the  legislation  of  Congress  from  an  early 
day." 

It  being  established  by  the  authorities  that 
the  title  to  an  Imperfect  Spanish  or  Mexican 
grant  was  at  the  date  of  the  treaty  vested  In 
the  United  States,  at  what  time,  under  the 
land  court  procedure,  did  such  title  leave  the 
government  and  become  vested  in  the  claim- 
ant before  that  court,  for  the  purposes  of 
taxation?  Was  it,  as  contended  by  the  terri- 
tory, upon  the  entry  of  the  decree  of  con- 
firmation, or  was  it  after  a  survey  had  been 
made  and  approved  by  the  court?  It  should 
be  remembered  at  the  outset  that  decrees  of 
the  court  of  private  land  claims  are  not  self- 
executing.  Such  decrees,  it  is  provided  by 
the  land  court  act,  are  to  be  defined  by  a  sur- 
vey made  under  the  direction  of  the  Land 
Department  This  survey  must  be  advertised 
once  a  week  for  four  consecutive  weeks  in 
two  newspapers,  one  published  at  the  capital 
of  the  territory.  The  survey  is  then  held 
for  public  inspection  for  90  days.  If  no  ob- 
jections are  filed,  it  is  approved  by  the  Sur- 
veyor General,  and  by  him  forwarded  to  the 
Commissioner  of  the  General  Laud  Office. 
If  there  are  objections  filed,  the  Surveyor 
General  must  forward  such  survey,  with  the 
objections,  to  the  Commissioner;  and,  wheth- 
er there  be  objections  or  not,  the  Commis- 
sioner must  thereupon  return  the  survey  for 
its  determination,  "if  the  survey  Is  in  sub- 
stantial accordance  with  the  decree  of  con- 
firmation." Act  Cong.  March  3,  1891,  c.  539. 
S  10,  26  Stat  858  (U.  S.  Comp.  St  1901.  p. 
770].  If  the  survey  is  in  substantial  accord- 
ance with  the  decree  of  confirmation,  the 
court  ortlers  the  survey  approved;  if  incor- 
rect it  is  returned  for  "correction  in  such 
particulars  as  it  may  direct"  It  Is  evident 
this  elaborate  procedure  is  for  the  purpose 
of  securing  from  the  same  tribunal  which 
declared  the  validity  of  the  claim  a  decision 
as  to  its  extent,  so  far  as  an  imperfect  grant, 
at  least,  is  concerned.  The  two  acts— the  de- 
cree fixing  the  validity  of  the  grant  and  the 
approval  of  the  survey  fixing  its  extent— con- 
stitute the  confirmation;  and  It  Is  no  more 
within  the  power  of  a  court  other  than  the 
court  of  private  land  claims  to  fix  or  deter- 
miue  the  extent  of  an  imperfect  grant,  than 
It  would  be  within  the  power  of  such  other 
court  to  determine,  in  the  first  Instance,  its 
validity.  Tliese  two  functions  are  vested  ex- 
clusively in  the  land  court,  and  until  it  per- 
forms them  the  title  to  an  imperfect  grant 
remains  vested  In  the  United  States.  This 
Is  especially  emphasized  in  the  case  of  im- 
perfect grants  by  the  fact  that  the  land  court 
act,  in  subsection  7  of  section  13  (26  Stat  860 
[U.  S.  Comp.  St.  1901,  p.  773]),  limits  the  con- 
firmation In  that  class  of  grants  to  11  square 
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leagues.  All  imperfect  grants  are  eonflrmed 
■vvlth  the  statutory  limitations  Imposed  upon 
them;  a  limitation  which  it  Is  assumed  was 
carried  into  the  decree  of  this  case.  It  is 
therefore  a  matter  of  determination  on  sur- 
vey as  to  whether  the  Imperfect  grant  as 
<'onflrmed  contains  more  than  11  leagues.  If 
it  does,  the  quantity  must  be  located  within 
the  exterior  boundaries,  and  this  survey  and 
act  of  segregation  are  each  to  be  submitted 
to  the  court  for  its  approval.  Until  that  ap- 
proval is  given,  the  confirmation  is  unattaeh- 
od,  and  is  ineffectual  to  pass  the  title  to  any 
definite  tract  of  land.  When  that  segrega- 
tion and  survey  is  made  and  that  approval 
obtained,  a  confirmation  will  then  "imme- 
diately attach  the  title  to  the  lands  aegre- 
gated."  Langdeau  v.  Hanes,  21  Wall.  621, 
531,  22  I>.  Ed.  606.  That  the  views  herein 
expressed  are  sound,  the  following  authori- 
ties will,  in  our  opinion,  fully  demonstrate. 
In  Magulre  v.  Tyler,  8  Wall.  650,  19  L.  Ed. 
320,  speaking  of  an  imperfect  claim,  the 
court  said:  "Having  never  been  surveyed  at 
the  request  of  the  confirmee  nor  by  order  of 
the  land  office,  and  never  patented  to  the 
claimant.  It  remained,  as  It  had  been  through- 
out, an  Incomplete  title  attached  to  no  land, 
and  it  could  not  be  converted  into  a  complete 
title,  except  by  legal  survey  and  a  patent  exe- 
cuted in  due  form  as  required  by  law."  In 
I/edoux  V.  Blacli,  18  How.  473,  15  U  Ed.  457: 
"Xor  did  the  mere  act  of  confirmation  tend 
to  locate  the  claim  and  sever  the  land  from 
the  public  domain.  This  could  only  be  done 
by  a  public  survey,  and  which  was  not  done 
until  1844.  Up  to  that  date  the  government 
could  sell  and  convey  a  legal  title  to  Gen. 
Lafayette,  regardless  of  the  fact  that  Boul- 
iRiiy's  concession  existed,  and  might  be  sur- 
veyed on  the  land  primarily  granted.  This 
(luestion  was  settled  b.v  the  decision  in  the 
case  of  Menards'  Heirs  v.  Massey,  8  How. 
301,  12  L.  Ed.  1085,  and  is  not  open  to  con- 
troversy." In  West  V.  Cochran,  17  How. 
41.",  15  L.  Ed.  110,  this  suliject  was  also  con- 
sidered in  the  following  language:  "But 
Congress  having  said,  by  the  act  of  1807, 
that  he  shall  be  confirmed  in  what  shall  be 
designated  by  a  survey  made  under  the  au- 
thority of  the  United  States,  according  to  the 
direction  of  the  board  of  commissioners,  and 
such  direction  to  survey  being  a  condition 
which  the  Judgment  of  confirmation  carried 
along  with  it  until  the  survey  was  made,  the 
plaintiff's  title  attached  to  no  land;  nor  could 
a  court  of  Justice  ascertain  its  boundaries,  as 
this  power  Is  resen'ed  to  the  executive  de- 
partment of  the  federal  government.  It  fol- 
lows that  the  legal  representative  of  Braz- 
ean.  who  brings  suit,  had  no  title  at  the  time 
It  was  brought  that  would  support  an  action 
of  ejectment." 

The  cases  above  cited,  and  many  others 
to  which  reference  might  be  made,  conclu- 
sively shows  that  without  a  duly  approved 
survey  the  decree  of  the  court  of  private 
land  claims  declaring  the  validity   of   the 


grant  In  controversy  did  not  become  legally 
effective  to  pass  the  title  to  the  land  out  of 
the  United  States.  The  want  of  an  approved 
survey  is  all  the  more  important  when  It  Is 
remembered  that  the  land  Is  being  consid- 
ered from  the  standiralnt  of  taxation.  To 
constitute  a  proper  subject  for  taxation,  the 
property  must  be  deflulte  and  clearly  defined. 
There  must  be  boundaries  from  which  it  Is 
possible  to  accurately  ascertain  the  prem- 
ises and  the  purcliaser's  rights  should  a  sale 
for  taxes  become  necessary.  In  the  case  of 
this  grant,  there  can  be  nothing  of  this  kind 
In  advance  of  an  approved  survey.  It  is 
true  that  the  complaint  speaks  of  42,801 
acres,  more  or  less,  and  refers  for  a  more 
complete  description  of  the  tract  to  "the  de- 
scription and  boundaries  thereof  on  file  in 
the  office  of  the  Surveyor  General  of  New 
Mexico."  But  that  description  and  those 
boundaries  were  at  the  date  of  assessment 
purely  tentative;  the  survey  which  embodied 
them  not  having  been  approved,  non  con- 
stat, but  that  survey,  when  subsequently 
presented  to  the  land  court,  was  rejected; 
and  that  the  location  of  the  boundaries  and 
quantity  upon  which  a  tax  levy  is  now  pre- 
dicted was  declared  erroneous.  The  survey 
Just  referred  to  was  not  final,  and  It  must 
be  admitted  that  It  was  within  the  power  of 
the  land  court  to  reject  it.  If  so,  an  affirm- 
ance of  this  Judgment  and  a  sale  of  the  prop- 
erty for  taxes  according  to  the  "description 
and  boundaries"  in  the  office  of  the  Surveyor 
General  at  the  date  of  the  assessment,  would 
attempt  to  convey  property  that  the  court 
subsequently  held  to  belong,  not  to  the  claim- 
ant, but  to  be  a  part  of  public  domain. 

In  sustaining  the  validity  of  a  tax  levied 
upon  and  assessed  against  an  Imperfect  grant 
In  advance  of  the  approval  of  the  surve.v 
thereof  in  accordance  with  the  decree  of  con- 
flmiation,  the  court  below  erred,  and  the 
cause  must  be  revereed.    It  Is  so  ordered. 

MILTiS,  C.  J.,  and  PARKER,  J.,  concur. 

BAKER,  J.  I  am  of  the  opinion  that  this 
decision  announces  the  law. 


WALTilXG  V   BOWX  et  al. 
(Supreme  Court  of  Idaho.     Feb.  29,  1904.) 

STARE    DECISIS. 

1.  When  the  beneficial  results  to  be  olitainod 
by  a  departure  from  the  construction  and  inter- 
prptation  pliicp<l  by  this  court  upon  a  consti- 
tutional or  Klntutory  provision  will  not  prpatly 
exceed  the  disastrous  and  evil  effects  likely  to 
flow  therefrom,  the  court  will  decline  to  reopen 
those  questions,  where  riphts  and  interests  have 
l)eoome  settled  under  such  decisions,  and  they 
have  been  acquiesced  in  by  the  I^eitislature  and 
the  people  for  any  reasonable  period  of  time. 

Stockslager,  J.,  dis.senting. 

(S.vllabus  by  the  Court.) 

Appeal  from  District  Court,  Elmore  Coun- 
ty;  I.yttleton  I'rice,  Judge. 

\  1.  See  CourU,  vol.  13.  Cent  Dig.  »  317.  318,  337. 
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Action  by  Enos  C.  Walling  against  Charles 
Bown  and  L.  L.  Ormsby.  Judgment  for 
plaintiff,  and  defendants  appeal.    AUlnned. 

Rice  &  Thompson  and  Wyman  &  Wyman, 
for  appellants.  Daniel  HcLaughUn  and 
Hawley  &  Puckett,  for  respondent. 

AILSHIE,  3.  This  case  Teas  here  for  con- 
sideration once  before  OValllng  v.  Bown,  72 
Pac.  9G0),  and  was  remanded  for  further 
proceedings  in  accordance  with  the  views 
there  expressed.  After  the  remittitur  was 
sent  down,  the  plaintiff  was  allowed  to  flle 
an  amended  complaint,  to  which  the  defend- 
ants demurred.  The  demurrer  was  overrul- 
ed, and  defendants  failed  to  answer  or  make 
any  further  appearance,  and  such  further 
proceedings  were  had  on  the  part  of  the 
plaintiff  that  thereafter  a  Judgment  was  duly 
entered  in  favor  of  plaintiff.  Defendants 
have  appealed  from  the  judgment,  which 
brings  up  the  Judgment  roll  alone  for  our 
consideration.  The  transcript  apparently 
contains  a  history  of  the  case  from  its  in- 
ception in  the  Justice's  court,  but  the  only 
matters  properly  here  for  our  consideration 
are  the  amended  complaint,  demurrer,  order 
overruling  demurrer,  and  Judgment  Section 
44.')«,  Rev.  St.  1887.  The  record  contains  no 
certificate,  under  sections  4819  and  4821, 
showing  that  any  other  papers  were  used  on 
the  hearing  In  the  trial  court.  The  question 
raised  by  the  appeal  is  the  constitutionality 
of  sections  1210  and  1211  of  the  Revised 
Statutes  of  1887,  commonly  known  in  this 
state  as  the  "Two  Mile  Limit  Law."  Appel- 
lants, in  their  brief,  say:  "The  facts  of  the 
case  were  fully  understood  and  admitted  by 
all  the  parties  to  the  record.  There  never 
has  been  at  any  time  any  dispute  as  to  what 
the  evidence  shows.  The  question  has  al- 
ways been  exclusively  one  of  law.  •  •  • 
It  will  be  seen  that  the  admitted  facts  bring 
this  action  strictly  within  the  terms  of  the 
btatute."  Respondent  refers  to  this  state- 
ment contained  in  appellants'  brief  and  af- 
firms and  reiterates  it,  and,  in  answer  to  the 
questions  raised,  cites  Sifers  v.  Johnson,  7 
Idaho.  798,  65  Pac.  709.  54  L.  R.  A.  785, 
and  Sweet  v.  Ballentine,  69  Pac.  905,  both 
from  thia  court;  contending  that  these  deci- 
i>lons  have  become  the  law  of  the  state  on 
the  subject-matter  treated  therein. 

The  issues,  therefore,  discussed  by  the  re- 
spective parties  on  this  appeal,  are  these: 
Appellnnts  urge  the  unconstitutionality  of  the 
two  sections  of  the  statute.  Respondent  re- 
lies on  the  doctrine  stare  decisis.  The  latter 
prupo.sition  demands  our  attention  first,  and, 
if  applicable  here,  precludes  our  considera- 
tion of  the  former.  It  is  well  enough  to  say 
here  and  now  that,  while  the  personnel  of 
this  court  has  changed  since  the  decisions 
above  cited  were  announced,  the  principles 
of  law  have  not  changed,  and  we  shall  en- 
deavor to  apply  them  as  they  appear  to  us. 

Now  to  our  first  inquiry:    The  doctrine  of 


stare  decisis  is  founded  largely  upon  ex- 
pediency and  sound  principles  of  public  poli- 
cy. 23  A.  &  B.  Ency.  of  Law  (Ist  Ed.)  24. 
It  seems  to  be  generally  conceded  that  where 
the  beneficial  results  to  be  obtained  by  a 
departure  from  the  construction  and  inter- 
pretation placed  by  a  court  of  last  resort  up- 
on a  constitutional  or  statutory  provision  will 
not  greatly  exceed  the  disastrous  and  evil 
effects  likely  to  flow  therefrom,  courts  should 
refuse  to  reopen  such  questions.  This  is  the 
position  which  was  taken  by  our  Supreme 
Court  In  People  v.  Alturas  County,  6  Idaho. 
418,  55  Pac.  1067,  44  L.  It  A.  122,  where  it 
was  said  In  reference  to  a  former  decision 
holding  a  legislative  act  valid:  "No  good 
would  be  accomplished  by  overruling  that 
decision,  but  much  evil  and  confusion  would 
result  therefrom.  Whether  that  decision  was 
right  or  not  public  policy  and  sound  legal 
principle  demand  that  we  now  adhere  to  it 
and  regard  that  question  as  a  sealed  book, 
which  is  no  longer  open  to  public  scrutiny." 
The  reasons  for  this  rule  are  illustrated  in 
a  practical  way  by  the  Supi-eme  Court  of 
Wisconsin  in  Fisher  v.  Horican  Iron  &  Mfg. 
Co.,  10  Wis.  355,  where  it  is  said:  "It  is  tlie 
duty  of  this  branch  of  the  government  to 
pass  finally  upon  the  construction  of  a  law, 
and  determine  whether  the  Legislature,  in 
its  action,  has  transcended  Its  constitutional 
limits;  and  the  community  has  a  right  to  ex- 
pect, with  confidence,  we  will  adhere  to  deci- 
sions made  after  full  argument  and  upon  due 
consideration.  The  members  of  the  court 
may  change  totally  every  six  years,  and  if 
each  change  in  the  organization  pro<luce8  a 
change  in  the  decisions,  and  a  different  con- 
struction of  laws,  under  which  important 
rights  and  Interests  have  l)ecome  vested,  it 
is  easy  to  see  that  the  consequences  will  be 
most  pernicious."  Following  these  reasons 
for  invoking  the  rule  here,  let  us  examine 
the  conditions  now  confronting  us,  and  de- 
termine whether,  under  the  recognized  and 
established  rules  of  law,  we  would  be  justi- 
fied in  opening  the  question  as  to  the  consti- 
tutionality of  these  statutes  for  an  original 
investigation  and  determination. 

Sections  1210  and  1211  have  been  on  the 
statute  books  of  the  territory  and  state  of 
Idaho  since  1875.  In  June,  l!M)l,  they  were 
construed  and  held  constitutional  by  tills 
court  in  Sifers  v.  Johnson,  supra.  In  June. 
1902,  they  were  again  considered  and  held 
valid  and  enforceable  by  the  same  court  in 
Sweet  V.  Ballentine.  In  August  ISXri,  botli 
Iiolitical  parties  of  the  state  met  in  conven- 
tions, and  each  ofllcially  declared  In  favor 
of  tlie  law  as  construed  by  the  court,  and 
pledged  themselves  to  maintain  the  same  on 
the  statute  books.  Notwithstanding  the  dec- 
laration of  both  parties,  the  fight  was  carried 
into  tlie  campaign  of  the  autumn  of  1902, 
each  party  accusing  the  other  of  insincerity 
and  Juggling  with  the  question.  It  became 
the  burning  and  paramount  issue  of  that 
campaign.    The  Legislature  met  in  January, 
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1903,  and  remained  in  session  CO  days,  but 
no  attempt  was  made  to  repeal  or  modify  tills 
law.  On  the  other  band,  bills  were  introdu- 
ced, but  never  enacted,  making  it  a  penal 
offense  to  violate  the  existing  law  on  the 
subject.  These  facts  are  a  part  of  the  pub- 
lic history  of  this  state.  During  this  period 
of  more  than  two  years  and  a  half  the  vari- 
ous and  respective  interests  and  rights  of  set- 
tlers, on  the  one  hand,  and  sheep  owners, 
on  the  other,  as  between  themselves,  have 
become  fixed  and  settled,  and  conflicts  and 
violence  have  ceased  among  them.  To  dis- 
turb this  condition  would  be  to  invite  recur^ 
rent  strife,  dangerous  conflicts,  and  endless 
confusion  and  discord  among  our  citizens,  and 
alarm  large  industrial  interests  of  the  state, 
without  a  single  apparent  good  or  beneficial 
result.  The  constitutional  questions  raised 
In  this  case  were  fully  and  ably  presented 
in  each  of  the  former  cases,  and  seem  to 
have  l)een  elaborately  considered  by  the  court 
in  the  opinions.  The  issue  made  by  appel- 
lants in  this  case  is  fully  and  clearly  cov- 
ered by  tho«;  cases. 

Tlie  writer  of  this  opinion  is  of  the  belief 
that,  whatever  might  be  our  Judgment  now, 
we  would  be  wholly  unjustified  in  opening 
these  questiona  for  further  consideration  by 
this  court.  If  this  subject  Is  to  again  be- 
come the  bone  of  contention  in  Idaho,  it  will 
have  to  come  through  either  the  Legislature 
or  a  higher  Judicial  tribunal  than  this. 

Judgment  attirmed,  with  costs  to  respond- 
ent 

SULI4VAX,  O.  J.,  concurs. 

STOCKSI.AGEK,  J.  (dissenting).  I  am  un- 
able to  concur  in  the  conclusion  reached  in 
this  case.  My  associates  state  the  two  propo- 
sitions presented  by  counsel  for  respective 
parties,  and  decide  the  case  on  the  doctrine 
of  stare  decisis.  It  is  evident  from  the  brief 
of  appellants'  counsel  that  they  were  anxious 
to  have  a  decision  on  the  constitutionality  of 
the  two  sections  of  our  statute  in  question  In 
this  case  from  this  court  as  it  is  now  consti- 
tuted. It  is  equally  evident  from  the  brief 
of  counsel  for  respondent  that  they  were  con- 
tent with  the  former  ruling  of  the  court  on 
the  constitutional  question,  and  hence  Invoke 
the  doctrine  of  stare  decisis.  Having  ex- 
pressed my  views  in  a  former  decision  of  this 
court  as  to  the  constitutionality  of  the  law 
in  question  (Sweet  v.  Ballentine,  C9  Pac.  99.")), 
I  will  only  discuss  the  application  of  the  doc- 
trine of  stare  decisis  as  applied  to  the  case  at 
bar  by  my  associates.  I  have  no  quarrel 
with  the  opinion  as  to  the  appliration  of  the 
doctrine  of  stare  decisis  In  cases  where  prop- 
erty rights  have  attache<l  or  grown  up  under 
some  existing  law  that  has  been  declared  val- 
id by  a  court  of  last  resort. 

An  examination  of  the  former  decisions  of 
this  court  will  disclose  that,  when  this  ques- 
tion has  been  presented.  It  has  upheld  the 
rule  us  above  announced.    The  opinion  in  the 


case  of  People  v.  Alturas  County,  quoted  ap- 
provingly by  my  associates  in  the  majority 
opinion,  written  by  Mr.  Justice  Quarles  as 
late  as  1899,  gives  the  reason  why  the  for- 
mer Judgment  of  the  court  should  not  be  dis- 
turbed: "'It  will  thus  be  seen  that  more  than 
two  years  ago  this  court  held  said  act  to  be 
constitutional.  Since  then  the  people  of  these 
two  counties,  doubtless  relying  on  the  Judg- 
ment of  both  the  legislative  and  Judicial 
branches  of  government,  have  acted  on  the 
theory  that  said  act  was  valid;  and  the  for- 
mer decision  of  the  court,  having  been  acted 
upon  by  the  people  who  have  adjusted  the 
business  matters  of  the  county,  funded  old 
indebtedness,  and  created  new,  should  not  be 
disturbed  at  this  late  day."  Then  follows 
the  quotation  from  this  decision  in  the  ma- 
jority opinion.  Under  the  facts  in  that  case, 
I  think  the  writer  very  clearly  and  forcibly 
announced  the  doctrine  urged  by  counsel  for 
respondent  and  I  am  In  full  sympathy  and 
accord  with  it.  In  that  case  the  counties  of 
Blaine  and  Lincoln  bad  been  organized  out  of 
the  territory  theretofore  comprising  Aita  and 
Logan,  and  formerly  Alturas  county.  Offi- 
cers had  been  appointed  and  afterward  elect- 
ed for  the  new  counties.  The  courts  had  been 
organized,  and  recognized  the  new  counties 
as  political  divisions  of  the  state.  New  rec- 
ords had  been  procured  for  the  two  new 
counties,  and  the  old  records  transcribed  into 
the  new.  All  of  the  old  indebtedness  had 
been  adjusted,  and  new  bonds  Issued  and 
passed  into  the  hands  of  innocent  purchas- 
ers. Well  it  may  be  said  that  much  confu- 
sion would  follow  the  action  of  the  court  in 
disturbing  conditions  existing  at  the  time  of 
the  attack  on  the  former  Judgment  of  the 
court.  The  case  of  Fisher  v.  Horicon  Iron 
Mfg.  Co.,  10  Wis.  355,  an  extract  from  which 
appears  in  the  majority  opinion,  is  in  har- 
mony with  the  views  expressed  in  People  v. 
Alturas  County.  The  syllabus  in  this  case 
shows  what  question  was  before  the  court, 
and  the  reason  for  the  application  of  the  rule 
announced  in  the  opinion  quoted  by  my  asso- 
ciates: "When  the  Supreme  Court  of  the 
state  had  decided  that  the  'act  covering  mills 
and  milldams'  was  constitutional,  and  rights 
and  interests  have  grown  up  and  become 
vested  under  the  law  as  then  construed  by 
the  court,  the  court  will  now  adhere  to  that 
ruling,  although  all  its  members  may  be  of 
opinion,  if  it  were  a  new  question,  that  the 
decision  should  have  been  against  the  con- 
stitutionality of  the  act."  The  fact  that  proi>- 
erty  rights  had  grown  up  imder  a  former  de- 
cision of  the  court  seems  to  be  the  control- 
ling principle,  and  the  reason  for  adopting 
the  rule  of  stare  decisis.  In  23  A.  &  E.  Ency. 
of  Law  (1st  Ed.)  24,  referred  to  in  the  major- 
ity opinion,  I  quote  the  entire  section,  to  wit: 
"(4)  Single  Decision  and  Decision  in  Series. 
While  a  number  of  decisions  seemingly  cor- 
roborative of  a  previous  one  add  strength  to 
it,  and  make  it  the  more  difficult  to  overrule 
or  reverse  it,  mere  numbers  of  cases  upon  the 
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Issue  will  not  make  the  decision  conclusive. 
Much  more  depends  upon  the  opinion  of  the 
court,  and  the  emphasis  placed  npon  the  deci- 
sion, than  upon  the  fact  that  any  case  has 
been  followed  subsequently.  For  a  variety 
of  reasons,  several  cases  similarly  decided 
are  stronger  than  one.  There  Is  less  lilce- 
lihood  of  error;  any  points,  decisions,  or 
statutes  overlooked  in  the  one  may  be  con- 
sidered In  subsequent  cases;  and  the  ease  of 
reversing  one  decision  Is  greater  than  the 
overthrow  of  a  series.  If  there  Is  but  one 
case  upon  a  point,  and  there  seems  no  good 
reason  for  a  reversal,  that  will  ordinarily  be 
taken  as  a  fixed  precedent  It  Is  where  there 
is  a  conflict  of  opinions  or  an  evident  error 
in  the  decision  that  a  court  will  overrule  one 
case  when  it  would  hesitate  more  about  con- 
demning several.  Much  depends  upon  the 
importance  of  the  decision  and  the  weight  to 
be  attached  to  it.  Whether  the  court  is  em- 
phatic In  Its  approval,  whether  the  decision 
Is  one  affecting  or  changing  important  Inter- 
ests, and  whether  It  is  expedient  or  good 
policy  to  sustain  or  overrule  a  particular  de- 
cision, are  questions  which  have  much  influ- 
f>nce  upon  the  court."  It  will  be  seen  that 
the  putlior,  as  In  all  the  cases  cited  so  far, 
ends  bis  section  with  the  announcement, 
"whether  the  decision  is  one  affecting  or 
changing  Important  Interests."  Note  1  to 
this  Hsction,  referring  to  Morse  v.  Goold,  11 
N.  Y.  285,  62  Am.  Dec.  103,  is  as  follows: 
"The  effect  of  such  Judgment  of  affirmance 
rendered  by  a  divided  court  Is  as  conclusive 
upon  the  rights  of  the  parties  to  the  Judg- 
m«it  as  any  other,  although  It  is  not  consid- 
ered as  settling  the  question  of  law  as  to  cas- 
es which  may  arise  between  other  parties." 
Etttng  V.  Bank  of  U.  S.,  11  Wheat  59,  6  L. 
Ed.  419,  furnishes  some  very  Instructive  read- 
ing. It  Is  an  opinion  by  Chief  Justice  Mar- 
shall, and  is  referred  to  by  the  author  In  his 
note  1,  above  referred  to.  These  are  the  au- 
thorities referred  to  in  the  majority  opinion, 
nnd,  I  assume,  are  the  foundation  for  the 
Judgment 

I  will  now  take  up  the  other  view  of  the 
Bitaation,  as  presented  by  the  case  at  bar. 
In  23  A.  ft  E.  Ency.  of  Law  (1st  Ed.)  86, 
under  the  head  of  "Limitations  of  the  Rule," 
the  author  says:  "There  are  certain  reason- 
able limitations  to  this,  as  to  almost  all  rules. 
There  are  clear  and  paloable  mistakes  of 
law,  wbich  should  be  corrected,  especially 
when  It  can  be  done  without  Injury  to  any 
person  or  property.  If  no  Injury  or  Injustice 
wonld  result  to  any  one,  and  a  future  and 
permanent  benefit  would  undoubtedly  result 
the  correction  should  be  made  at  once.  No 
prior  decision  is  to  be  reversed  without  good 
and  snlflclent  cause,  yet  the  rule  Is  not  in 
any  sense  Ironclad,  and  future  and  perma- 
nent good  to  the  public  is  to  be  considered, 
rather  than  any  particular  case  or  Interest 
Kven  if  the  decision  affects  real  estate  inter- 
ests and  titles,  there  may  be  cases  where  it 
Is  plainly  the  duty  of  the  court  to  inter- 
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fere  and  overrule  a  bad  decision.  Precedent 
should  not  have  an  overwhelming  or  despotic 
Influence  in  shaping  legal  decisions.  No  ele- 
mentary or  well-settled  principle  of  law  can 
be  violated  by  any  decision  for  any  length 
of  time.  The  benefit  to  the  public  in  the 
future  is  of  greater  moment  than  any  in- 
correct decision  in  the  past.  Whenever  k 
correction  can  be  made  without  worklns; 
more  harm  than  good,  it  should  be  done." 
In  Hart  v.  Burnett  IS  CaL,  beginning  at 
page  530  and  ending  at  page  630— a  very  ex- 
haustive opinion,  as  well  as  Instructive— at 
page  602  we  find  this  significant  language, 
quoted  from  Chancellor  Kent:  "But  I  do  not 
wish  to  be  understood  to  press  too  strangly 
the  doctrine  of  stare  decisis,  when  I  recollect 
that  there  are  more  than  one  thousand  cases 
to  be  pointed  out  In  the  English  and  Ameri- 
can books  of  Reports  which  have  been  over- 
ruled, doubted,  or  limited  in  their  applica- 
tion. It  Is  probable  that  the  records  of  many 
of  the  courts  In  this  country  are  replete  with 
hasty  and  crude  decisions;  and  such  cases 
ought  to  be  examined  without  fear,  and  re- 
versed without  reluctance,  rather  than  have 
the  character  of  our  law  Impaired  and  the 
beauty  and  harmony  of  the  system  destroyed 
by  the  perpetuity  of  the  error."  Again,  It 
is  said:  "Even  a  series  of  declsirais  is  not 
always  conclusive  evidence  of  what  Is  law, 
and  the  revision  of  a  decision  very  often  re- 
solves Itself  into  a  mere  question  of  ex- 
pediency, depending  upon  the  consideration 
of  the  importance  of  certainty  in  the  rule, 
and  the  extent  of  property  to  be  affected  by 
a  change  of  it"  This  case  cites  with  ap- 
proval Martin's  Ex'x  v.  Martin,  25  Ala.  201. 
in  the  following  language:  "A  series  of  de- 
cisions made  and  followed  up  from  the  earli- 
est Judicial  times  Is  binding  npon  the  Judges" 
— but  saj's  that  if  those  declErions  be  opposed 
to  the  state  or  federal  Constitutions,  they 
would  take  pleasure  In  discarding  them.  In 
Houjhton  V.  Austin,  47  Cal.  646,  we  find 
another  long.  Instructive  case  on  the  question 
at  bar,  which  approves  the  case  of  Hart  v. 
Burnett  et  al.  At  page  668  we  quote:  "The 
question  of  the  conclusiveness  of  adjudication 
is  not  necessarily  dependent  upon  the  num- 
ber of  them.  •  •  »  'We  must  give  force 
to  the  quallflcationa  expressed  in  the  words 
'settled,'  'acquiesced  in,'  and  the  like.  They 
cannot  mean  'settled'  by  the  mere  fact  of 
the  adjudications,  for  then  there  would  be 
no  use  in  the  terms.  They  would  be  with- 
out meaning,  for  every  Judgment  on  a  title 
would,  on  this  construction,  settle  the  law. 
♦  *  ♦  The  rule  Itself  Implies  that  the  doc- 
trine protected  by  stare  decisis  cannot  stand 
of  itself.  But  it  is  a  solecism  to  say  that 
causes  should  be  tried  upon  wrong  principles 
—be  decided  against  law— whether  it  be  for 
the  purpose  of  Justice,  or  not,  so  to  decide 
them.  The  law  is  not  so  false  to  Itself  as  to 
require  its  own  permanent  overthrow,  nn- 
less  the  subversion  be  necessary  to  the  pab- 
lie  interests;  and  whether  it  be  so  necessary 
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In  a  given  case  Is  for  the  court,  as  a  matter 
of  legal  discretion,  whenever  the  rule  is  In- 
voked. No  such  rule  ever  existed  as  that  a 
court  should  be  absolutely  bound  by  a  pre- 
vious decision.  And  it  would  be  especially 
dangerous  to  apply  this  inexorable  standard 
to  questions  decisive  of  the  constitutional 
rights  of  the  citizen.  One  provision  of  the 
Constitution  can  impose  no  greater  obliga- 
tion tlian  another.  It  may  be  that  some 
time  in  the  far  distant  future  a  plain  pro- 
vision of  the  organic  law  may  be  temporarily 
lost  sight  of  in  th^  heat  of  a  popular  excite- 
ment. •  ♦  •  There  may  be  those  who  as- 
sume that  the  Judges  of  this  court  are  utter- 
ly ignorant  of  the  spirit  of  the  times  In 
which  we  live;  but  we  are  unwilling  to  be- 
lieve we  have  reached  the  condition  of  'prog- 
ress' when  it  is  supposed  by  persons,  however 
Influential,  that  Judges  are  to  be  driven  from 
carrying  into  Judgment  their  conscientious 
convictions  of  what  the  law  demands,  by 
suggestions  of  public  hostility,  encouraged, 
perhaps,  by  those  who  affect  to  regret  that 
the  courts  should  place  themselves  in  op- 
position to  the  prevailing  sentiment.  We  are 
by  no  means  convinced,  however,  that  the 
people  feel  the  intense  afCection  for  the  sec- 
tions of  the  Code  which  the  parent  enter- 
tains for  Ills  own  bantling.  There  la  a  cer- 
tain regard  for  the  democratic  idea  which 
underlies  all  our  institutions,  which  the  mere 
demagogue  always  fails  to  appreciate.  It  Is 
based  on  the  firm  conviction  that  the  masses 
of  the  people  will  ultimately  understand  that 
the  violation  of  a  constitutional  privilege  in 
the  person  of  the  humblest  citizen  is  a  great- 
er evil  than  any  inconvenlwice  which  may 
be  supposed  to  exist  under  the  government 
the  people  have  solemnly  adopted."  Again, 
in  San  Francisco  v.  Spring  Valley  W.  W.,  48 
Cal.  403,  we  find  this  statement  in  the  sylla- 
bus: "Stare  Decisis.  Even  if  property  rights 
have  grown  up  under  an  erroneous  decision 
with  regard  to  the  construction  of  a  clause 
in  the  Constitution,  it  is  better  that  incon- 
venience should  be  submitted  to,  rather  than 
such  decision  should  stand,  and  a  valuable 
provision  in  the  fundamental  law  be  obliter- 
ated." In  Ex  parte  Koser,  60  Cal.  177,  at 
page  204,  In  discussing  the  application  of  the 
rule  of  stare  decisis,  the  court  say:  "Nor 
can  the  doctrine  stare  decisis  be  Invoked  to 
prevent  us  from  inquiring  into  the  constitu- 
tionality of  the  sections  of  the  Penal  Code. 
If,  in  Ex  parte  Andrews  [18  Cal.  678)  the 
act  of  1858  was  decided  to  be  valid.  In  Ex 
parte  Newman,  9  Cal.  502,  the  same  act  was 
declared  to  be  In  conflict  with  the  fourth 
section  of  the  first  article  of  the  former  Con- 
stitution. In  holding  the  sections  of  the 
I'enal  Code  to  be  obnoxious  to  constitutional 
objection,  we  but  return  to  the  rule  which 
for  more  than  three  years  was  the  establish- 
ed rule  in  California.  But,  if  the  case  of 
Ex  parte  Andrews  stood  alone,  'No  such  rule 
ever  existed  as  that  a  court  should  be  ab- 
solutely bound  by  a  previous  decision;   and 


It  would  be  especially  dangerous  to  apply 
this  inexorable  standard  to  questions  decisive 
of  the  constitutional  rights  of  the  citizen.' 
Houghton  V.  Austin,  47  Cal.  666."  The  Su- 
preme Court  of  Texas,  in  a  very  elaborate 
and  well-considered  opinion  (Willis  v.  Owen, 
43  Tex.  41,  on  pages  48,  49),  speaks  in  no 
imcertain  terms  as  to  the  application  of  the 
doctrine  of  stare  decisis:  "This  doctrine 
grows  out  of  the  necessity  for  a  uniform  aid 
settled  rule  of  property,  and  definite  basis 
for  contracts  and  business  transactions.  If 
a  decision  Is  wrong,  it  is  only  when  it  has 
been  so  long  the  rule  of  action  as  that  time 
and  Its  continued  application  as  the  rule  of 
right  between  parties  demands  the  sanction 
of  its  error.  Because,  when  a  decision  has 
been  recognized  as  the  law  of  property,  and 
conflicting  demands  have  been  adjusted,  and 
contracts  have  been  made  with  reference  to 
and  on  faith  of  It,  greater  Injustice  would  l>e 
done  to  individuals,  and  more  injury  result 
to  society,  by  a  reversal  of  such  decision, 
though  erroneous,  than  to  follow  and  observe 
it.  But  when  a  decision  is  not  of  this  char- 
acter, upon  no  sound  principle  do  we  feel  at 
liberty  to  perpetuate  an  error  into  which 
either  our  predecessors  or  ourselves  may  have 
unadvisedly  fallen,  merely  upon  the  ground 
of  such  erroneous  decision  having  been  pre- 
viously rendered.  The  questions  to  be  con- 
sidered In  these  cases  have  no  application 
whatever  to  the  title  or  transfer  of  property, 
or  to  matters  of  contract.  They  involve  the 
construction  and  interpretation  of  the  organic 
law,  and  present  for  consideration  the  struc- 
ture of  the  government,  the  limitation  upon 
legislative  and  executive  power  as  safeguards 
against  tyranny  and  oppression.  Ortalnly 
it  cannot  be  seriously  insisted  that  questions 
of  this  character  can  be  disposed  of  by  the 
doctrine  of  stare  decisis." 

This  court.  In  a  very  recent  decision,  pub- 
lished July  1,  1003,  written  by  Mr.  Ohlef 
Justice  Sullivan,  and  concurred  In  by  Mr. 
Justice  Allshle  (the  writer  took  no  part  In  the 
decision,  for  the  reason  that  the  rights  of  the 
parties  had  been  litigated  before  Iiim  while 
sitting  as  a  district  Judge),  laid  down  the 
rule  for  the  application  of  the  doctrine  of 
stare  decisis.  This  being  my  first  opportu- 
nity to  express  my  views  on  the  question 
that  was  at  issue  in  that  case— Parke  v.  Bonl- 
ware,  73  Pac.  19—1  now  give  It  my  full  and 
unqualified  approval.  The  facts,  as  stated  by 
the  court,  were  as  follows:  "This  action  was 
brought  to  recover  $500  damages  for  an  al- 
leged wrongful  destruction  of  certain  dams 
alleged  to  have  been  situated  in  appellant's 
Irrigating  ditch,  by  means  of  which  appel- 
lant raised  water  out  of  his  said  ditch  onto 
his  land  for  irrigating  purposes,  and  also  for 
a  perpetual  injunction  restraining  respondent 
from  interfering  with  said  dams  and  ditches, 
or  of  the  flow  of  the  water  therein.  The  de- 
fendants, who  are  respondents  here,  answer- 
ed, and  denied  that  appellant  or  bis  predeces- 
sors in  interest  constructed  the  water  chan- 
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nel  claimed  by  talm  as  a  ditch,  and  averred 
that  the  same  is  one  of  the  natural  channels 
of  Cassia  Creek,  through  which  water  has 
from  time  beyond  the  memory  of  man  ever 
flowed,  and  that  said  channel  was  known  as 
the  'North  Fork  of  Cassia  Creek';  that  said 
channel  had  been  used  by  respondents  and 
their  predecessors  In  interest  for  more  than 
twenty  years  from  Cassia  creek  to  and  upon 
their  lands;  and  averred  that  the  use  of  said 
channel  by  appellants  had  been  in  common 
with  that  of  respondents;  and  denied  that 
they  bad  cut  away  and  removed  said  dams, 
or  that  they  threatened  to  remove  the  same." 
The  case  was  tried  In  the  lower  court.  Judg- 
ment entered,  and  appeal  taken  to  this  court, 
and,  on  hearing,  reversed.  Another  trial  was 
had  below,  judgment  entered,  another  appeal 
taken,  and  upon  the  bearing  the  doctrine  of 
stare  decisis  was  sought  to  be  invoked.  The 
court  said:  "The  doctrine  of  stare  decisis  Is 
not  applicable  to  this  case.  We  cannot  re- 
gard that  rule  as  showing  any  application  to 
this  case.  That  rule  or  doctrine  grew  out  of 
the  necessity  for  a  uniform  and  settled  rule 
of  property,  and  to  form  a  definite  basis  for 
contracts  and  business  transactions." 

It  would  seem,  from  all  the  authorities 
bearing  on  the  question  of  the  application 
of  the  doctrine  of  stare  decisis,  that,  if  prop- 
erty rights  have  grown  up  or  have  been  set- 
tled under  an  existing  decision  of  the  court 
of  last  resort,  the  judgment  will  nsually  be 
upheld.  This  Is  certainly  the  correct  rule- 
has  been  twice  so  declared  by  this  court— 
and,  if  it  is  shown  in  the  case  at  bar  that 
such  a  condition  exists,  then  it  should  pre- 
vail here. 

Are  the  reasons  for  the  application  of  this 
rule  sufficient?  What  property  rights  have 
grown  up  under  these  two  sections  of  the 
statute?  Does  the  fact  that  they  have  re- 
mained on  the  statute  books  since  1875  make 
tliem  valid  or  give  them  special  meaning,  or 
is  it  because  they  were  permitted  to  repose 
for  a  term  of  27  years  before  any  one  at- 
tempted to  enforce  them  that  they  are  to  be 
^ven  a  new  meaning  or  special  vitality? 
Does  the  fact  that  the  two  political  parties 
were  seeking  for  an  advantage  give  these 
sections  force  and  validity?  Does  the  fact 
that  the  Legislature  met  In  1903,  and  did  not 
repeal  or  modify  this  law,  give  It  additional 
strength,  or  is  their  silence  on  the  subject  to 
be  so  construed  that  the  doctrine  of  stare 
decisis  must  be  invoked,  and  a  new  rule  for 
the  application  of  the  doctrine  established  by 
this  court?  Does  the  fact  that  "bills  were 
introduced  making  it  a  penal  offense  to  vio- 
late tbe  existing  law  on  the  subject"  add 
force  to  the  law  or  change  the  doctrine  of 
stare  decisis?  It  is  true,  as  stated  in  the 
majority  opinion,  that  "these  facts  are  a  part 
of  the  public  history  of  the  state";  but  does 
that  add  force  and  validity  to  the  law,  or 
does  It  change  the  doctrine  of  stare  decisis? 
If  property  rights  have  been  settled  or 
grown  up  since  this  law  was  first  declared 


constitutional  by  a  divided  court  in  June^ 
1001,  then  there  is  some  reason  for  the  ap- 
plication of  the  rule  Invoked  by  my  associ- 
ates In  the  majority  <^iniou.  Did  any  one 
ever  hear  of  the  government  permitting 
property  rights  to  attach  to  the  public  do- 
main, excepting  by  proper  entry  under  the 
land  laws  of  the  United  States?  It  is  as 
much  a  matter  of  public  history  that  the  gov- 
ernment will  not  permit  an  Individual  to 
fence  the  public  domain,  and  thus  withdraw 
it  from  the  use  and  benefit  of  the  public,  as 
is  the  action  of  the  political  parties  In  at- 
tempting to  juggle  with  a  statute,  and  thus 
acquire  political  advantage.  The  constitu- 
tional rights  of  the  people  cannot  be  disposed 
of  in  this  way,  nor  can  the  doctrine  of  stare 
decisis  be  invoked  to  accommodate  the 
whims  or  caprices  of  either  or  both  parties. 

I  cannot  concur  in  the  statement  In  the 
majority  opinion  thot  the  "respective  rights 
and  interests  of  settlers,  on  the  one  hand,  and 
sheep  owners,  on  the  other,  as  between  them- 
selves, have  become  fixed  and  settled."  The 
court  records  show  that  a  vast  number  of 
suits  have  arisen,  three  of  them  finding  their 
way  to  this  court.  The  dangerous  confiicts 
we  have  had  in  this  state  have  not  been  be- 
tween the  settlers  and  stockmen,  but  be- 
tween conflicting  stock  interests. 

For  the  foregoing  reasons,  based  on  the  de- 
cisions of  all  the  courts.  Including  the  only 
two  expressions  of  our  own  court,  1  do  not 
believe  the  doctrine  of  stare  decisis  should 
control,  and  think  appellants  were  entitled 
to  a  decision  on  the  merits  of  the  case. 


HILL  et  al.  v.  MORGAN,  Judge. 
(Supreme  Court  of  Idaho.     Feb.  27,  1901.) 

ICANDAMUS — JUDICIAL  OFFICES —  PBELIUINABT 
QUESTIONS— 8EBVICE  OP  SUMMONS  ON  COB- 
POBATIONS— AXIAS  SUMMONS— WHAT  IT  MUST 
CONTAIN. 

1.  The  rule  that  mandamus  will  not  issue  to 
control  discretion  or  revise  judicial  action  has 
no  application  to  the  determination  of  prelim- 
inary questions  relating  to  the  sufficiency  of 
the  service  of  summons. 

2.  When  the  tribunal  or  officer  whose  dnty  it 
is  to  take  jurisdiction  of  a  matter,  l>elieving  er- 
roneously that  it  has  no  jurisdiction,  declines  to 
consider  the  matter,  mandamus  will  issue  to 
compel  action. 

3.  Service  of  summons  on  a  corporation  is  suf- 
ficient when  it  is  shown  to  have  been  served 
ujion  some  one  who  had  theretofore  been  served 
with  process,  and  the  corporation  accepted  such 
service  by  its  appearance ;  and  this  is  especially 
true  where  it  is  not  shown  that  the  corporation, 
through  its  attorney,  or  some  one  authorized  to 
act  for  it,  did  not  inform  the  party  in  interest 
how  better  service  could  be  made. 

4.  An  alias  summons  that  substantially  com- 
piles with  the  original  is  not  defective  as  to 
form  under  the  provisions  of  section  4141,  Rev. 
St.  1887. 

5.  A  summons  that  states  the  names  of  th« 
parties  to  the  action,  the  court  in  which  it  ia 
brought,  the  county  in  which  the  complaint  ii 
filed,  a  statement  of  the  nature  of  the  action 


\i.  See  Mandamus,  vol.  3t,  Cent  Dig.  |  16, 
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in  genera]  terms,  a  direction  that  the  defendant 
appear  and  answer,  and,  if  for  damages,  a  no- 
tice that,  unless  defendant  so  appears  and  an- 
swers, the  plaintiff  will  apply  to  the  court  for 
the  relief  demanded  in  the  complaint,  is  not  de- 
fective under  the  provisions  of  section  4140, 
Rev.  St.  1887,  even  though  it  does  state  the 
amount  demanded. 
(Syllabus  by  the  Court.. 

Petition  by  Josiah  Hill  and  J.  S.  Hill  for 
writ  of  mandamus  to  Ralph  T.  Morgan,  judge 
of  the  district  court  of  the  First  Judicial  Dis- 
trict   Writ  granted. 

A.  G.  Kerns,  for  petitioner*  C.  W.  Beale, 
for  defendant 

STOCKSLAGER,  J.  This  Is  an  original 
proceeding  in  this  court  The  petitioners  file 
their  petition  for  a  writ  of  mandate,  viz.: 
"Josiah  Hill  and  J.  S.  Hill  respectfully  peti- 
tion for  a  peremptory  writ  of  mandate  com- 
manding and  requiring  Ralph  T.  Morgan, 
Judge  of  the  District  Court  of  the  First  Ju- 
dicial District  of  the  state  of  Idaho,  in  and 
for  the  county  of  Shoshone,  to  proceed  with 
the  trial  of  an  action  pending  in  said  district 
court  wherein  these  petitioners  are  plaintiffs 
and  the  Standard  Mining  Company,  Richard 
Wilson,  Walter  Mackay,  William  R.  Leonard, 
James  Leonard,  and  A.  L.  Scofield,  copart- 
ners doing  business  under  the  firm  name  of 
the  Mammoth  Mining  Company,  are  defend- 
ants, and  to  exercise  jurisdiction  over  the  de- 
fendants served  in  said  action,  and  for  all 
other  and  proper  general  relief.  This  peti- 
tion is  based  upon  the  accompanying  oltida- 
vit  of  Josiah  Hill,  and  exhibits  to  be  filed 
In  this  court  with  this  petition."  The  affi- 
davit of  Josiah  Hill,  after  stating  that  he  is 
one  of  the  plaintiffs,  and  that  defendant  is 
the  judge  of  the  First  Judicial  District  of 
Idaho,  states:  That  on  the  30th  day  of  Sep- 
tember, 1903,  plaintiffs  commenced  an  action 
against  the  Standard  Mining  Company,  a  cor- 
l)oration  organized  and  existing  under  the 
laws  of  the  state  of  Idaho,  Richard  Wilson, 
Walter  Mackay,  William  R.  Leonord,  James 
;I.ieonard,  and  A.  L.  Scofleld,  copartners  doing 
business  under  the  firm  name  of  the  Mam- 
'motb  Mining  Company,  to  recover  damages 
sustained  by  plaintiffs  by  reason  of  the  over- 
flow of  their  lauds  by  tailings  from  the  min- 
ing works  of  defendants,  by  filing  a  duly 
verified  complaint  in  due  form  of  law  in  the 
office  of  the  clerk  of  the  district  court  of  the 
First  Judicial  District  of  the  state  of  Idaho, 
in  and  for  the  county  of  Shoshone,  and  on 
the  same  day  a  summons  In  due  form  of  law 
was  issued  out  of  said  court  in  said  action 
by  said  clerk,  and  on  October  7,  1903,  was 
Ber%'ed  on  A.  L.  Scofleld,  on  October  14,  1903, 
served  on  the  Standard  Mining  Company, 
and  on  October  19,  190.3.  was  served  on 
James  Leonard,  defendants  therein  name<i, 
by  delivering  a  copy  of  the  summons  and  a 
copy  of  the  complaint  In  said  action  to  each 
of  said  defendants:  and  said  summons  was 
on  October  23.  1903,  returned  into  court  by, 
said  sheriff  with  a  return  indorsed  thereon 


showing  such  serrlce,  and  that  the  other  de- 
fendants could  not  be  found.  That  a  copy 
of  said  summons  and  the  return  Indorsed 
thereon  and  the  amended  return  made  there- 
on Is  hereto  attached,  marked  "Exhibit  A," 
and  made  a  part  of  this  affidavit  That  each 
of  said  defendants  served  appeared  specially 
by  their  counsel,  and  moved  to  quash  said 
summons  and  the  service  thereof  on  the 
ground  that  said  summons  did  not  contain 
matters  required  by  paragraphs  2  and  4  of 
section  4140,  Rev.  St  1887.  That  on  October 
27,  1903,  an  alias  summons  was  Issued  in 
said  action  by  the  clerk  of  said  court  on  the 
application  of  plaintiffs,  and  service  was 
made  on  Richard  Wilson,  Walter  Mackay, 
and  another  service  was  made  on  the  Stand- 
ard Mining  Company.  Copies  of  the  sum- 
mons, the  alias  summons,  and  the  motions  to 
quash  were  flled,  and  made  part  of  this  affi- 
davit That  each  of  said  defendants  served 
appeared  specially  by  their  counsel,  and  njov- 
ed  to  quash  said  summons  and  the  service 
thereof  on  the  ground  that  said  alias  sum- 
mons did  not  contain  matters  required  by 
paragraphs  2  and  4  of  section  4140,  Rev.  St 
1887.  That  on  December  1,  1903,  all  of  said 
motions  of  defendants  were  submitted  to 
and  by  the  court  taken  under  advisement 
and  thereafter,  on  December  4,  1903,  each  of 
said  motions  was  sustained  by  defendant  as 
judge  of  .said  court  Plaintiff  then  and  there 
In  open  court  requested  defendant  as  such 
judge  to  enter  the  default  of  each  of  such 
defendants  served  in  said  action,  and  that 
the  trial  of  the  cause  against  the  defendants 
served  proceed  on  its  merits.  Defendant 
then  and  there  as  such  judge  denied  such  re- 
quests, and  ever  since  has,  and  does  now, 
refuse  to  proceed  with  the  trial  of  said  cause. 
That  on  December  5,  1903,  a  new  summons 
was  Issued  In  said  cause  by  order  of  the 
court  in  form  as  an  original,  and  on  the  8tb 
day  of  December,  1903,  was  served  by  the 
slieriff  on  the  Standard  Alining  Company  by 
delivering  to  and  leaving  with  A.  H.  Fox, 
the  secretary  and  treasurer  of  said  corpora- 
tion, a  copy  of  said  summons  and  a  copy  of 
the  comi^laint,  and  on  December  22,  1903, 
said  summons  was  returned  with  such  ser- 
vice indorsed  thereon,  and  that  none  of  the 
other  defendants  could  be  found  in  the  state 
of  Idaho,  and  thereupon  the  default  of  the 
Standard  Mining  Company  was  by  the  de- 
fendant, as  such  judge,  entered  in  said  cause. 
That  said  defendant  Standard  Mining  Ck>m- 
pauy  appeared  In  said  action,  and  filed  a 
motion  to  quash  and  set  aside  said  new 
summons  and  the  complaint  and  to  quash 
and  set  aside  the  service  of  said  summons 
and  complaint  on  the  ground  that  the  A.  H. 
Fo.';  mentioned  In  the  sheriff's  return  was 
not  the  secretary  or  cashier  of  said  corpora- 
tion. That  on  January  4,  1004,  this  afllant 
and  his  coplaintiff,  by  their  counsel,  flled  in 
3aid  court  in  said  action  a  motion  to  strike 
from  the  files  the  motion  of  the  Standard 
Mining  Company  to  quash  the  summons  and 
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complaint  and  service  thereof,  accompanied 
by  an  affidavit  of  O.  W.  Betts,  the  deputy 
sheriff  who  made  the  return,  showing  that 
Fox  was  the  secretary  and  treasurer  of  said 
corporation,  and  as  such  secretary  and  treas- 
urer had  received  the  service  of  process  In 
a  great  many  other  cases  for  said  corpora- 
tion, and  that  the  corporation  adopted  the 
acts  of  said  Fox  as  its  own,  and  also  filed 
an  atHdavit  of  this  affiant    That  upon  the 
hearing  of  said  motions  the  motion  to  strilce 
by  the  plaintiffs  was  denied,  and  the  motion 
of  the  Standard  Mining  Company  was  sus- 
tained to  the  extent  of  setting  aside  the  serv- 
ice of  the  summons  and  complaint  by  the  de- 
fendant as  Judge  of  said  court    That  plain- 
tiffs, by  their  counsel,  then  and  there  In  open 
court  requested  defendant,  as  judge,  to  pro- 
ceed with  the  trial  of  said  cause  on  Its  m»- 
its  against  the  defendants  served,  and  the 
defendant,  as  judge  of  said  court,  then  and 
there  refused,   and  ever  since  has  refused, 
and  does  now  refuse,  to  proceed  with  the  tri- 
al of  said  cause  against  the  defendants  so 
served,  or  any  of  them.    That  on  December 
31,  1903,  this  affiant  and  his  coplaintlff,  by 
tbelr   counsel,   in   writing,   notified   and  re- 
quired the  Standard  Mining  Company,  to  pro- 
duce for  the  inspection  of  the  plaintiffs  in 
said  cause  its  journal  of  proceedings,  check 
boolis  and  stubs,  and  other  records,  at  the 
bearing  of  its  motion  to  quash,  and  said  cor- 
poration then  and  at  all  times  since  has  re- 
fused to  disclose  to  the  plalntitCs  the  name 
or   address   of   any   officer   or   person   upon 
wbom  process  might  be  served;  and  on  the 
4th  day  of  January,  and  prior  to  the  hearing 
of  Bald  motions,  in  open  court  the  plaintiffs 
requested  the  judge  of  said  court  to  require 
the  said  corporation  to  disclose  the  name 
and  address  of  an  officer  in  Idaho  upon  whom 
process  might  be  served,  and  the  defendant 
then  and  there  and  at  all  times  since  has  re- 
fused to  make  such  order.    That  on  the  5th 
day  of  January,  1904,  this  affiant  and  his  co- 
plaintiff,  by  their  counsel,  in  writing,  request- 
ed  the  defendant  herein,   as  Judge  of  said 
court,   to  reconsider  his  ruling  holding  the 
court  bad  no  jurisdiction  of  said  cause,  and 
to  proceed  with  trial  and  determination  of 
said  cause  on  its  merits,  and  the  defendant  as 
sucli  Judge  has  refused  to  reconsider  his  said 
decision,  and  at  all  times  has  refused  to  pro- 
ceed with  the  trial  of  said  cause.    That  the 
November,  1903,  term  of  said  district  court 
was  in  session  on  said  5tb  day  of  January, 
1004,  and  lias  not  adjourned,  and  affiant  is 
Informed  and  ttelieves  will  not  adjourn  be- 
fore January  29,  1904.     That  affiant  is  in- 
formed  and   believes   the   Standard    Mining 
Company   aforesaid  has  transferred  all  its 
property  in  Idaho  to  the  Federal  Mining  & 
Smelting    Company,    a    foreign    corporation, 
and  that  all  its  officers  excepting  A.  H.  Fox, 
Its  secretary  and  treasurer,  upon  whom  the 
last  process  in  said  cause  was  served,  have 
removed  from  the  state  of  Idaho,  and  now 
claim  to  be  nonresidents  of  Idaho,  and  that 


all  the  books  and  records  of  said  corporation 
have  been  removed  from  Idaho  to  Spokane^ 
Wash.,  since  the  commencement  of  said  ac- 
tion, and  that  all  of  said  acts  were  perform- 
ed by  said  defendant  and  its  officers  for  tlie 
express  purpose  of  preventing  plaintiffs  from 
seciuring  any  other  service  of  process  in  said 
cause.  That  all  of  the  other  defendants  in 
said  cause  upon  whom  process  was  served 
removed  from  the  state  of  Idaho  immediate- 
ly after  the  making  of  said  service  of  pro- 
cess, and  have  continuously  remained  absent 
from  Idaho  since  said  time,  and  this  affiant 
and  his  coplaintlff  are  unable  to  secure  an- 
other personal  service  of  siunmons  upon  said 
defendants,  and  have  no  other  plain,  speedy, 
and  adequate  remedy  In  the  ordinary  course 
of  law  than  by  their  petition  to  this  court 
for  a  writ  of  mandate  commanding  and  re- 
quiring the  defendant,  as  Judge  of  said  court 
to  proceed  with  the  trial  of  said  cause 
against  the  defendants  served. 

At  the  time  the  application  was  filed,  Jan- 
uary 19,  1904,  the  following  answer  was  filed: 
"1,  Ralph  T.  Morgan,  Judge  of  the  District 
Court  of  the  First  Judicial  District  of  the 
state  of  Idaho,  in  and  for  the  county  of 
Shosboue,  do  hereby  acknowledge  the  receipt 
of  due  notice  of  the  plaintiff's  intention  to 
apply  for  a  writ  of  mandate  horeln;  and  do 
hereby  certify  that  the  affidavit  for  the  writ 
and  the  exhibits  referred  to  embrace  a  full 
and  fair  statement  of  the  facts  in  said  cause, 
and  I  hereby  consent  to  a  hearing  and  de- 
termination of  said  cause  upon  such  showing. 
R.  T.  Morgan,  the  defendant  above  named." 

Thereafter,  and  on  the  21st  day  of  .January, 
1904,  this  court  received  the  following  tele- 
gram from  the  defendant  Judge,  to  wit:  "I 
request  suspension  writ  mandate  Hill  versus 
Morgan  Judge  by  wire  until  defendant  can 
be  beard  answer  signed  by  me  under  misrep- 
resentation of  facts  parties  leave  for  Boise 
to-morrow  with  complete  record  asked  to  be 
beard  Monday,  25.  Answer.  [Signed]  R.  T. 
Morgan,  District  Judge."  This  request  was 
granted  by  the  court  and  on  the  27th  day  of 
Jauuary,  lt)04,  defendant  filed  his  answer, 
putting  in  issue  all  the  material  issues  of  the 
Itetition  of  plaintiffs. 

It  can  be  seen  by  tlie  petition  of  the  plahi- 
tlfl's  that  the  questions  for  determination  are: 
(1)  Is  this  action  on  the  part  of  petitioners 
an  attempt  to  control  the  discretion  of  the 
district  Judge,  or  is  it  an  action  to  require  bim 
to  perform  a  duty  enjoined  upon  him  by  the 
statute?  <2)  Did  the  district  court  obtain  Ju- 
risdiction of  the  defendants,  or  any  of  them, 
by  what  purports  to  be  service  of  the  original 
summons,  the  alias  summons,  or  what  is 
termed  the  new  summons  ordered  by  the  court 
after  sustaining  motions  to  quash  the  orig- 
inal summons  and  the  alias  summons  and 
the  service  thereof?  If  the  contention  of  de- 
fendant be  true  that  the  court  was  acting 
within  its  discretion  In  sustainiug  motions  to 
quash  the  summons,  alias  summons,  and  the 
new  summons,  or  If  by  asking  for  the  issue 
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of  the  new  summons  petitioners  waived  any 
error  that  may  have  theretofore  existed,  then 
it  will  be  unnecessary  for  us  to  pass  upon 
the  sniticiency  of  either  summons.  Counsel 
for  defendant  very  earnestly  Insists  that  the 
court  was  acting  wltliln  Its  discretion  In  pass- 
ing ui)on  the  sufficiency  of  either  summous 
to  ascertain  whether  jurisdiction  has  been  ac- 
quired by  the  return  of  the  officer;  that  "the 
determination  by  the  court  of  the  question 
of  sufficiency  of  a  summons  involves  Just  aa 
much  an  exercise  of  Judicial  discretion  as  In 
passing  upon  the  sufficiency  of  a  complaint." 
In  supiMrt  of  this  contention  counsel  call  our 
attention  to  the  case  of  Board  of  County  Com- 
missioners Shoshone  County  v.  Mayhew 
(Idaho)  51  Pac.  411,  decided  by  this  court  De- 
cember 8,  1897.  In  this  ease  the  syllabus 
says:  "Mandamus  will  not  lie  to  reverse'  the 
order  of  an  inferior  tribunal  continuing  the 
hearing  of  an  action  or  proceeding  before  it, 
when  such  inferior  tribunal  is  exercising  a 
Judicial  discretion  vested  in  it  by  law."  We 
catmot  see  the  application  of  this  case  to  the 
one  at  bar.  Applications  for  the  continuance 
of  a  cause  always  appeal  to  the  sound  dis- 
cretion of  the  trial  court,  and,  unless  there  Is 
an  abuse  of  such  discretion  shown,  the  order 
wiU  never  be  disturbed.  In  the  case  at  bar 
the  court  was  not  called  upon  to  exercise  Its 
discretion,  but  to  say  whether  the  summons 
was  sufficient  to  give  It  Jurisdiction  to  bear 
the  cause.  TMa  duty  is  enjoined  upon  the 
court  by  law,  and  is  in  no  sense  a  discretion- 
ary act.  Merrill  on  Mandamus,  in  discussing 
this  question  (section  36),  says:  "When  the 
tribunal  or  officer  whose  duty  it  is  to  take 
Jurisdiction  of  a  matter,  believing  erroneously 
that  it  has  no  Jurisdiction,  declines  to  consider 
the  matter,  a  mandamus  will  issue  to  compel 
such  a  hearing."  Section  203,  same  author: 
"Mandamus  lies  to  compel  a  court  to  try  a 
cause  when  it  refuses  to  do  so  upon  the  er- 
roneous decision  that  it  has  no  Jurisdiction." 
Section  204,  same  author,  says:  "When  a 
court  for  any  cause  improperly  refuses  to  pro- 
ceed in  a  cause,  mandamus  lies  to  compel 
action.  In  such  cases  the  court  is  required  to 
proceed,  but  is  not  instructed  to  adopt  any 
particular  conclusion  or  Judgment."  The 
Michigan  Supreme  Court  in  People  v.  Judge, 
22  Mich.  4d3,  held  that,  where  it  was  shown 
that  service  had  been  made  by  the  sheriff  and 
the  circuit  court,  on  motion,  orders  such  serv- 
ice to  be  set  aside  as  unauthorized  by  statute, 
mandamus  will  be  granted  to  compel  said 
court  to  vacate  said  order.  In  People  v. 
.Tudge  Swift,  59  Mich.  529,  26  N.  W.  GSH,  the 
third  clause  of  the  syllabus  says:  "It  is  well 
settled  that  a  decision  quashing  an  Indict- 
ment may  be  reviewed,  the  only  question  be- 
ing what  is  the  better  form  of  review.  In 
such  case  mandamus  is  the  more  appropriate 
remedy."  In  State  of  Nevada  v.  Murphy.  Dis- 
trict Judge,  19  Nev.  89,  6  Pac.  840,  it  is  said: 
"Ilie  rule  that  mandamus  will  not  issue  to 
control  discretion  or  revise  Judicial  action  has 
no  application  to  the  determination  or  pre- 


liminary questions  relating  to  the  settlement 
of  a  statement  on  motion  for  a  new  trial." 

It  is  urged  by  counsel  for  defendant  that 
"petitioners  do  not  show  that  they  have  any 
valid  or  legal  cause  pending  in  said  lower 
court  in  onler  to  Justify  the  granting  of  such 
a  writ."  This  is  wholly  unnecessary  to  de- 
termine the  questions  before  us.  It  would 
seeu)  that  this  case  has  never  advanced  to 
the  determination  of  that  question  In  the 
lower  court.  Until  the  question  of  jurisdic- 
tion is  determined,  it  is  unnecessary  for  that 
court  to  pass  upon  the  sufficiency  of  the 
pleadings,  and  that  question  is  not  here  for 
review.  The  petitioners  are  In  this  court  ask- 
ing for  a  determination  of  the  sufficiency  of 
the  service,  and  not  the  pleadings,  and,  if  it 
is  true,  as  shown  by  defendant's  answer,  that 
we  are  furnished  with  a  complete  record  of  all 
the  proceedings  had  in  the  lower  court,  then 
we  are  provided  with  all  the  facts  before  that 
court  as  to  the  sufficiency  of  such  service,  and 
hence  able  to  determine  the  legal  question  as 
to  whether  sufficient  service  lias  been  made 
on  the  defendants  in  the  lower  court.  The 
act  of  the  trial  court  in  passing  upon  the  suf- 
flciency  of  the  service  of  the  summons  was 
enjoined  upon  him  by  law,  and  in  uo  sense  a 
discretionary  act 

Counsel  for  defendant  urges  that  petitioners 
waived  any  error  that  may  liave  existed  as  to 
the  sufficiency  of  the  summons  and  the  alias 
summons  and  the  service  thereof  as  shown 
by  the  return  thereon,  when  their  counsel 
asked  for  an  order  for  the  new  summonses. 
This  it  Is  shown  was  after  a  motion  had  been 
sustained  to  quash  both,  and  the  service  there- 
on, and  an  exception  to  each  ruling  of  the 
court  had  been  reserved  by  petitioners.  It 
would  seem  from  the  record  before  us  that 
counsel  for  petitioners  was  laboring  very 
earnestly  to  get  a  service  on  the  defendants, 
or  some  of  them,  that  would  give  him  an  op- 
portunity to  be  heard  on  the  merits  of  the 
case.  It  also  appears  that  counsel  for  de- 
fendants was  in  court  at  the  proper  time, 
appearing  specially  for  the  purpose  of  his 
motions  to  quash  the  summonses  and  the 
service,  and  was  successful  in  each  attempt. 
Now,  to  say  that  because  petitioners  made 
these  attempts  to  procure  service,  and  by  the 
ruling  of  the  court  failed  in  each  effort  and 
took  his  exceptions  to  each  and  every  ruling 
of  the  court,  he  has  lost  any  right  he  may 
have  acquired  in  an  attempt  to  procure  ser- 
Ice,  does  not  impress  us  as  being  a  safe  rule 
of  practice. 

This  brings  us  to  an  examination  of  the 
sufficiency  of  the  service  of  either  of  the  sum- 
monses on  any  of  the  defendants.  It  is  urged 
by  counsel  for  defendant  that  the  original 
summons  in  this  action  does  not  comply  with 
the  statute,  in  that  it  did  not  describe  the 
location  of  any  property  so  that  the  same 
could  be  a  guide  to  any  person.  The  sum- 
mons and  the  return  thereon  by  the  officer 
follows: 

"Exhibit  A.    In  the  District  Court  of  the 
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First  Judicial  District  of  the  State  of  Idaho, 
in  and  for  the  County  of  Shoshone.  Josiah 
Hill  and  J.  S.  Hill,  Plaintiffs,  v.  The  Standard 
Mining  Company,  Richard  Wilson,  Walter 
Mackay,  James  Leonard,  William  R.  Lieon- 
ard  and  A.  L.  Scofleld,  Copartners  Doing 
Business  under  the  Firm  Name  of  the  Mam- 
moth Mining  Company,  Defendants.  Sum- 
mons. The  State  of  Idaho  to  the  Standard 
Mining  Company,  Richard  Wilson,  Walter 
Mackay,  James  Leonard,  William  R.  Leon- 
ard, and  A.  L.  Scofleld,  copartners  doing  busi- 
ness under  the  Arm  name  of  the  Mammoth 
Mining  Company,  Defendants:  You  are  here- 
by notified  that  there  is  now  on  file  In  the 
otBce  of  the  clerk  of  the  district  court  of 
tbe  First  Judicial  District  <^  said  state.  In 
W^allace,  county  of  Shoshone,  the  complaint 
of  the  above-named  plaintlCF,  wherein  plain- 
tiff complains  and  alleges  that  the  Standard 
Mining  Company  is  a  corporation  duly  or- 
ganized and  existing  under  tbe  laws  of  the 
state  of  Idaho;  that  the  said  defendants  are 
conducting  a  mining  business  in  Shoshone 
county,  Idaho,  under  tbe  firm  name  and  style 
of  Mammoth  Mining  Company;  that  the 
plaintiff  is  the  owner  of  certain  lands  and 
premises  in  section  six,  township  48,  range 
3  east,  B.  M.;  that  for  the  past  ten  years  the 
defendants  have  been  conducting  said  mlntug 
business  on  the  shores  of  Canyon  creek,  and 
depositing  in  said  Canyon  creek  large  quanti- 
ties of  rock,  earth,  stone,  tailings,  slime,  and 
poisonous  substances;  that  by  the  natural 
flow  of  the  waters  of  said  Canyon  creek  tbe 
said  rock,  earth,  stone,  etc.,  has  been  carried 
down  and  into  the  South  Fork  of  the  Ooeur 
d'  Alene  river,  and  from  thence  deposited  on 
the  lands  and  premises  of  these  plaintiffs, 
thereby  poisoning  and  totally  destroying  the 
said  lands  of  the  plaintiffs  for  agricultural, 
grazing,  farming,  and  town-site  purposes,  and 
rendering  the  occupation  and  use  of  said 
premises  dangerous  to  the  health  of  these 
plaintiffs;  that  by  reason  of  tbe  aforesaid 
facts  the  plaintiffs  have  been  damaged  in  tbe 
sum  of  twelve  thousand  dollars.  Wherefore 
plaintiffs  demand  judgment  against  the  de- 
fendants, and  each  of  them,  for  the  sum  of 
twelve  thousand  dollars  and  costs  of  this  ac- 
tion, and  pray  that  by  said  judgment  the  con- 
tinuation of  the  said  nuisance  may  be  en- 
joined. And  you  are  also  notified  that  unless 
you  appear  and  answer  to  said  complaint 
within  ten  days  after  the  service  hereof  If 
served  within  Shoshone  coimty,  and  within 
twenty  days  If  served  out  of  said  county, 
bat  within  said  judicial  district,  and  within 
forty  days  if  served  out  of  said  district  (ex- 
clusive of  the  day  of  service),  the  plaintiff 
will  ai>ply  to  the  court  for  the  relief  demand- 
ed in  tbe  complaint  to  wit,  judgment  against 
you  in  the  sum  of  twelve  thousand  dollars 
and  for  costs  of  suit  Given  under  my  hand 
and  seal  of  tbe  district  court  of  tbe  First  Ju- 
dicial District  of  the  state  of  Idaho,  in  and 
for  the  county  of  Shoshone,  this  30th  day  of 
September,  A.  D.   1903.     Stanley  P.  Fair^ 


weather.  Clerk,  by  A.  H.  Connor,  Deputj' 
Clerk.     [Seal.] 

"State  of  Idaho,  County  of  Shoshone— ss. 
I,  Charles  Manley,  sberiff  of  the  county  of 
Shoshone,  state  of  Idaho,  do  hereby  certify 
that  I  received  the  within  summons  on  the 
5th  day  of  October,  1903,  and  personally  serv- 
ed tbe  same  on  the  7tb  day  of  October,  1903, 
upon  tbe  Mammoth  Mining  Company,  the 
defendant  named  in  said  summons,  by  deliv- 
ering to  A.  L.  Scofleld,  one  of  the  members 
of  said  Mammoth  Mining  Company,  named  in 
said  summons,  at  the  city  of  Wallace,  county 
of  Shoshone,  state  of  Idaho,  a  copy  of  the 
within  summons  and  a  certified  copy  of  the 
complaint  in  the  action.  I  further  certify 
that  on  the  14th  day  of  October,  1903,  I  per- 
sonally served  the  within  simimons  upon  the 
Standard  Mining  Company,  a  corporation,  one 
of  the  members  of  said  Mammoth  Mining 
Company,  named  in  said  summons,  by  deliv- 
ering to  E.  H.  Moifitt  the  managing  agent  of 
said  Standard  Mining  Company,  at  the  city 
of  Wallace,  county  of  Shoshone,  state  of 
Idaho,  a  copy  of  said  summons  and  a  certified 
copy  of  the  complaint  in  the  action.  I  fur- 
ther certify  that  I  was  unable,  after  due  and 
diligent  search,  to  find  A.  B.  Campbell,  the 
president,  or  any  other  bead  of  said  corpo- 
ration, or  W.  E.  Flncb,  the  secretary  thereof, 
or  any  cashier  of  said  corporation,  within 
the  state  of  Idaho.  I  further  certify  that  on 
the  19th  day  of  October,  1903,  I  personally 
served  tbe  within  summons  upon  James  Leon- 
ard, one  of  the  members  of  said  Mammoth 
Mining  Company,  named  in  said  summons, 
by  delivering  to  said  James  Leonard,  one  of 
said  defendants,  at  the  city  of  Wallace,  coun- 
ty of  Shoshone,  state  of  Idaho,  a  copy  of  the 
within  summons  and  a  copy  of  the  complaint 
In  the  action.  I  further  certify  that  I  have 
made  diligent  search  for  Richard  Wilson  and 
Walter  Mackay  and  William  B.  Leonard, 
members  of  the  defendant  Mammoth  Mining 
Company,  named  in  said  summons,  and  I 
have  been  unable  to  find  them,  or  either  of 
them,  within  tbe  state  of  Idaho.  Dated  this 
23rd  day  of  October,  1903.  Charley  Manley, 
Sheriff,  by  O.  W.  Betts,  Deputy  Sheriff. 

"Amended  Return.  State  of  Idaho,  County 
of  Shoshone,  Sheriff's  Office— ss.  1,  Charles 
Manley,  sheriff  of  the  county  of  Shoshone, 
state  of  Idaho,  do  hereby  certify  that  I  re- 
ceived the  within  summons  on  the  5tb  day  of 
October,  1903,  and  i)ersonally  served  the 
same  on  the  7tb  day  of  October,  1903,  upon  A. 
L.  Scofleld,  one  of  the  defendants  named  in 
said  summons,  at  the  city  of  Wallace,  county 
of  Shoshone,  state  of  Idaho,  by  personally 
delivering  to  and  leaving  with  the  said  A.  L. 
Scofleld  a  copy  of  the  within  summons  and  a 
certified  copy  of  the  complaint  in  said  ac- 
tion. I  further  certify  that  on  tbe  14th  day 
of  October,  1903,  I  personally  served  the 
within  summons  on  the  Standard  Mining 
Company,  a  corporation,  one  of  the  defend- 
ants named  In  said  summons,  by  delivering 
to  and  leaving  with  K  H.  Moffitt,  tbe  man- 
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aging  agent  of  said  Standard  Mining  Com- 
pany, at  the  city  of  Wallace,  county  of  Sho- 
shone, state  of  Idaho,  a  copy  of  said  sum- 
mons and  a  certified  copy  of  the  complaint  In 
Bald  action.  I  further  certify  that  I  was  un- 
able, after  due  and  diligent  search,  to  find  A. 
B.  Campbell,  the  president,  or  any  other 
head  of  said  corporation,  or  any  person  who 
would  admit  being  the  secretary  or  cashier 
of  said  corporation,  within  the  state  of  Idaho. 
I  further  certify  that  on  the  19th  day  of  Oc- 
tober, 1903,  I  personally  served  the  within 
summons  upon  James  Leonard,  one  of  the 
defendants  named  in  said  summons,  by  de- 
llyerlug  to  and  leaving  with  said  James 
Leonard  at  the  city  of  Wallace,  county  of 
Shoshone,  state  of  Idaho,  a  copy  of  the  with- 
in summons  and  a  copy  of  the  complaint  in 
the  action.  I  fiurther  certify  that  I  made  dil- 
igent search  for  Richard  Wilson,  Walter 
Mackay,  and  William  R.  Leonard,  defend- 
ants named  in  said  summons,  and  was  unable 
to  find  them  or  either  of  them  within  the 
state  of  Idaho;  that  this  amended  return  is 
made  In  pursuance  of  an  order  of  court  In 
the  above-entitled  action  on  December  4, 
1903.  Charles  Manley,  Sheriff,  by  C.  W. 
Betts,  Deputy  Sherlft." 

Indorsed:  "Xo.  1868.  Summons.  District 
Court,  County  of  Shoshone.  Joslab  Hill  et 
al.,  Plalntlfls,  t.  Standard  Mining  Company 
et  al.,  Defendants.  Filed  on  return  Oct.  23, 
'03.  Stanley  P.  Fairweather,  Clerk.  A.  H. 
Connor,  Deputy  Clerk.  A.  Q.  Kerns,  Attor- 
ney for  Plaintiff." 

It  would  seem  that  the  statement  In  the 
body  of  the  summons  is  amply  sufiaclent  to 
notify  the  defendants  that  the  plaintiffs  claim 
they  are  damaged  in  the  sum  of  $12,000  by 
reason  of  the  mining  operations  of  the  de- 
fendants  conducted  on  the  shores  of  Canyon 
creek,  large  quantities  of  rock,  earth,  etc., 
have  been  carried  down  the  said  creek  and 
into  the  South  Fork  of  the  Ooeur  d'  Alene 
river,  and  from  thence  deposited  on  the  lands 
of  plaintllfB,  rendering  them  valueless  for  any 
purpose.  We  think  the  summons  is  a  suffi- 
cient compliance  with  the  statute. 

It  is  next  urged  that  the  alias  summons  Is 
not  in  the  same  form  as  the  original,  and  he 
cites  section  4141  of  the  Revised  Statutes  1887. 
It  says:  "If  the  summons  is  returned  without 
being  served  on  any  or  all  the  defendants, 
the  clerk,  upon  the  demand  of  the  plaintiff, 
may  issue  an  alias  summons  In  the  same 
form  as  the  original."  Upon  examination 
and  comparison  of  the  alias  with  the  original 
summons,  -we  find  tills  difference:  The  orig- 
inal says,  "That  by  reason  of  the  aforesaid 
facts  the  plaintiffs  have  been  damaged  in 
the  sum  of  ?12,000."  The  alias  says,  "That 
by  reason  of  the  aforesaid  acts  of  the  de- 
fendants, as  such  mining  partners,  the  plain- 
tiffs have  been  damaged  in  the  sum  of  $12,- 
000."  It  will  be  observed  that  the  language 
of  the  section  of  the  statute  above  cited  is 
that  the  alias  must  be  in  the  same  form  as 
the  original,  not  the  same  language.   Is  there 


any  difference  in  the  form  of  the  alias  sum- 
mons? Could  it  mislead  any  one  Interested 
in  the  litigation?  Is  there  an  attempt  to 
change  the  nature  of  the  action  or  the  de- 
maud  for  relief?  If  not— and  there  certainly 
is  not— it  is  a  compliance  with  the  statute. 

It  te  next  urged  that  the  alias  summons 
can  only  issue  on  the  demand  of  the  plain- 
tiff, and  must  then  be  issued  by  the  clerk. 
This  Is  true.  Counsel  says:  "There  is  a 
total  absence  in  the  record  of  any  applica- 
tion ever  having  been  made  by  the  plaintiffs 
for  the  issuance  of  this  pretended  alias  sum- 
mons, and  in  the  absence  of  such  an  appli- 
cation the  clerk  had  no  authority  to  issue 
an.v."  Granting  all  this  to  be  true,  is  it  not 
presumed  that  oSlcers  perform  their  duties, 
and  is  it  not  presumed  that  the  clerk  only 
issue^  this  summons  when  requested  to  do  so 
by  plaintiffs  or  their  counsel?  This  presump- 
tion certainly  prevails  in  the  absence  of  any 
showing  to  the  contrary. 

This  brings  us  to  a  consideration  of  the 
only  remaining  question  in  the  case:  Was 
the  service  of  the  original  summons  or  the 
alias  summons  sufficient  to  give  the  trial 
court  jurisdiction?  If  so,  the  motions  to 
quash  the  service  should  not  have  l>een  sus- 
tained. The  return  of  the  officer  on  the  orig- 
inal summons  shows  that  he  served  the  same 
upon  the  Mammoth  Mining  Company,  a  cor- 
poration, by  delivering  to  A.  L.  Scofleld,  one 
of.  the  members  of  said  mining  company 
named  in  said  summons,  a  copy  of  the  sum- 
mons and  a  copy  of  the  complaint,  and  on  a 
later  date  he  served  copy  of  summons  and 
complaint  on  E.  H.  Moffltt,  the  managing 
agent  of  said  Standard  Mining  Company. 
Thereafter  he  served  a  copy  of  the  summons 
and  complaint  on  James  Leonard,  one  of  the 
members  of  the  company,  and  named  in  the 
summons.  By  an  order  of  the  court  he 
amended  his  return,  which  Is  shown  in  full 
on  the  return  of  the  original  summons.  The 
return  on  the  alias  summons  shows  service 
on  John  A.  Finch,  as  managing  agent  of  said 
Standard  Mining  Company,  of  summons  and 
copy  of  complaint.  Charles  W.  Betts,  the 
deputy  sheriff  of  Shoshone  county,  who  made 
return  of  service  of  the  summons  and  the 
alias  summons,  makes  the  following  affi- 
davit: 

"State  of  Idaho,  County  of  Shoshone— sa. 
Charles  W.  Betts,  being  first  duly  sworn,  on 
his  oath  says:  That  since  the  12th  day  of 
January,  1903,  he  has  been  a  deputy  sheriff 
of  Shoshone  county,  state  of  Idaho,  and  baa 
had  charge  of  the  service  of  all  papers,  writs, 
and  other  process  directed  to  the  sheriff  of 
said  county,  and  making  returns  thereon: 
and  during  said  period  of  time  affiant  as  such 
deputy  sheriff  has  served  numerous  writs  of 
attachment  In  various  actions  upon  the 
Standard  Mining  Company,  defendant,  by  de- 
livering to  and  leaving  with  one  A.  H.  Fox, 
who  has  charge  of  the  books  and  records  of 
said  corporation,  copies  of  said  writs,  with 
notices  annexed  that  money  belonging  to 
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the  debtors  named  In  the  process  was  levied 
upon  and  attached,  and  the  said  Fox  made 
returns  and  statements  thereon  on  behalf 
of  said  corporation  to  this  affiant  as  such 
deputy  sherlfF,  and  never  at  any  time  dtirlng 
said  period  questioned  the  sutflclency  of  the 
service  upon  said  corporation,  and  In  none 
of  said  Instances  did  said  corporation  ques- 
tion such  sen'lce.  Affiant  further  says  that 
In  pursuance  of  such  services  on  the  Stand- 
ard Mining  Company  the  said  Fox  delivered 
to  this  affiant  as  such  deputy  sheriff  checks 
for  the  various  sums  of  money  levied  upon 
and  attached  under  said  writs  of  attachment 
or  other  process,  and  that  such  checks  of  the 
said  Standard  Mining  Company  wete"  coun- 
tersigned by  the  said  Fox.  This  affiant  fur^ 
ther  says  that  he  has  been  acquainted  per- 
sonally with  said  Fox  for  more  than  three 
years  last  past,  and  knows  of  his  own  knowl- 
edge that  during  all  of  said  period  said  Fox 
has  been  the  bookkeeper  of  said  corporation, 
and  during  the  past  two  years  this  affiant 
believes  said  Fox  has  been  acting  as  the 
cashier  and  secretary  of  said  corporation 
in  Idaho,  and  has  signed  his  name  to  every 
check  issued  by  the  said  Standard  Mining 
Company,  except  such  as  were  drawn  during 
short  periods  of  absence  of  said  Fox.  Affiant 
farther  states  that  he  verily  believes  the 
amcunt  of  the  checks  drawn  and  signed  by 
said  F<»c  amounted  to  more  than  $40,000  per 
month,  and  that  the  name  of  the  Standard 
Mining  Company  was  affixed  thereto,  and  that 
said  corporation  authorized  and  empowered 
the  '9\l(\  Fox  to  act  as  its  secretary  and  cash- 
ier in  drawing  and  signing  said  checks.  Affi- 
ant farther  states  that  he  has  read  the  affida- 
vit of  A.  H.  Fox  filed  herein,  and  he  denies  the 
statement  in  said  affidavit  that  the  said  Fox 
did  not  know  or  understand  that  the  sum- 
mons and  complaint  served  on  the  Standard 
Mining  Company  and  l€<t  with  him  on  the 
8th  day  of  December,  1003,  were  left  with 
him  as  the  representative  of  said  defendant; 
and  this  affiant  states  that  he  then  and  there 
stated  to  said  Fox  that  be  served  the  papers 
upon  blm,  and  called  his  attention  to  the 
nature  of  the  summons  and  complaint  so  de- 
livered to  and  left  with  said  Fox  on  Decem- 
l>er  8,  1908.  Affiant  further  says  that  the 
service  of  said  summons  and  complaint  was 
made  on  said  defendant  corporation  by  de- 
livering copies  thereof  to  said  Fox  at  the 
isame  of&ce  and  place  in  the  city  of  Wallace 
where  the  service  of  process  in  innumerable 
other  cases  has  been  served  on  said  corpora- 
tion by  delivering  copies  of  such  process  to 
said  Fox.  Affiant  further  states  that  he  was 
informed  by  said  Fox  that  all  of  the  original 
t)ooks  of  said  Standard  Mining  Company  had 
ticen  sent  to  Spokane,  Washington,  and  were 
outside  of  the  state  of  Idaho.  Affiant  Is  in- 
formed and  believes  that  said  corporation 
has  sold  all  of  its  real  property  in  the  state 
of  Idaho  since  the  commencement  of  this 
suit,  and  that  A.  B.  Campbell,  the  president, 
John  A.  Finch,  the  vice  president,  and  W. 


E.  Finch,  the  secretary  prior  to  A.  H.  Fox 
assuming  the  duties  of  that  office,  have  been 
nonresidents  of  the  state  of  Idaho  for  more 
than  one  year  last  past,  and  are  now  resi- 
dents of  Spokane,  Washington.  Charles  W. 
Betts. 

"Subscribed  and  sworn  to  before  me  this 
4th  day  of  December,  1903.  Thad  C.  Riddle, 
Probate  Judge.     [Seal.]" 

On  the  23d  day  of  December,  1903,  C.  W. 
Beale  appeared  specially  for  the  Standard 
Mining  Company,  and  moved  the  court  to  set 
aside  and  quash  the  summons  and  the  service 
thereof. 

The  affidavit  of  A.  H.  Fox  says:  "That  on 
the  8th  day  of  December,  1903,  C.  W.  Betts^ 
a  deputy  sheriff  of  Shoshone  county,  called 
at  the  office  of  the  Federal  Mining  &  Smelt- 
ing Company,  at  Wallace,  and  asked  affiant 
it  he  was  the  cashier  of  the  defendant  the 
Standard  Mining  Company.  Affiant  stated 
that  he  was  not  the  cashier  of  said  defend- 
ant, was  not  an  officer  of  defendant,  was  not 
an  employe,  and  did  not  In  any  capacity  as 
an  officer,  agent,  or  otherwise  represent  the 
defendant  That  after  some  further  conver- 
sation said  Betts  laid  upon  the  desk  of  said 
Federal  Mining  &,  Smelting  Company's  office 
certain  papers,  which  affiant,  on  inspection, 
on  the  22d  day  of  December,  1903,'  found  to 
be  papers  purporting  to  be  copies  of  the  sum- 
mons and  complaint  In  the  above-entitled  ac- 
tion. That  at  the  time  the  papers  were  left 
as  aforesaid  he  did  not  understand  that  the 
same  were  left  there  for  him  as  the  repre- 
sentative of  the  defendant  Standard  Mining 
Company,  and  paid  no  further  attention  to 
same  in  view  of  the  fact  that  he  had  stated 
to  Betts  that  he  in  no  capacity  represented 
the  defendant  Standard  Mining  Company. 
That  he  never  delivered  said  papers  to  said 
company,  or  any  officer,  agent,  or  representa- 
tive of  said  defendant,  or  to  the  attorney 
thereof,  nor  did  he  give  any  officer  or  the  at- 
torney of  said  company  any  notice  whatever 
as  to  the  facts  of  said  papers  being  left  upon 
said  desk.  That  on  the  8th  day  of  December, 
1903,  affiant  was  not  the  president  or  other 
head  of  said  defendant,  nor  the  secretary, 
cashier,  or  managing  agent  thereof.  That  he 
has  not  been  at  any  time  since  said  8th  day 
of  December,  1903,  and  is  not  now,  president 
or  other  head  of  said  defendant,  nor  cashier, 
secretary,  or  managing  agent  thereof.  That 
said  Betts  knew  of  his  own  personal  knowl- 
edge at  the  date  of  and  at  the  time  of  mak- 
ing said  return  that  his  certificate  to  that 
effect  in  said  return  was  false,  fraudulent 
and  untrue." 

C.  W.  Beale  testified  that  he  was,  and  for 
more  than  one  year  had  been,  the  attorney 
of  the  Standard  Mining  Company,  oue  of  thu 
defendants,  and  was  familiar  with  all  its 
legal  business;  that  said  Standard  Mining 
Company  did  not  have  any  knowledge,  in- 
formation, or  notice  of  the  pretended  service 
of  the  summons  and  complaint  in  the  above- 
entitled  action  upon  it  mentioned  In  the  re- 
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turn  of  the  officer  prior  to  the  morning  of 
the  22d  day  of  December,  1903,  when  It  took 
immediate  action  to  investigate  the  pretend- 
ed service,  and  has  acted  with  due  diligence 
in  the  prosecution  of  its  special  motion  to 
quash  the  pretended  service  of  said  summons 
and  complaint 

The  affidavit  of  TV.  H.  North  corroborates 
the  alfldavit  of  Fox  as  to  conversation  with 
Deputy  Sheriff  Belts. 

This  is  the  showing  made  by  the  defend- 
ant Standard  Mining  Company  to  overcome 
the  return  of  the  officer  and  his  affidavit  that 
on  many  occasions  he  had  served  the  process 
of  courts  upon  A.  H.  Fox  as  the  representa- 
tive of  the  defendant,  and  that  the  company 
had  recognized  the  service  by  its  appear- 
ance. It  will  be  observed  that  in  the  affi- 
davit of  Mr.  Fox  he  does  not  deny  that  Betts, 
aa  deputy  slierift,  had  served  papers  upon 
him  as  the  representative  of  the  company, 
and  that  the  company  appeared,  and  did  not 
question  the  service.  He  says  he  did  not 
know  what  the  papers  were,  but  relates  a 
conversation  between  himself  and  Betts  that 
it  would  seem  should  have  indicated  to  him 
that  Betts  was  seeking  to  serve  the  Standard 
Mining  Company  with  some  kind  of  process. 
It  is  evident  tiiat  Mr.  Fox  had  been  the  rep- 
resentative of  the  Standard  Mining  Com- 
pany, and  that  Betts  liad  served  papers  on 
him  as  the  representative  of  the  company, 
or  It  would  be  denied  in  the  affidavit  of  Fox. 
The  affidavit  of  Mr.  Beale  shows  that  Mr. 
Fox  did  not  deliver  the  summons  and  copy 
of  complaint  to  the  defendant,  and  his  dili- 
gence in  moving  to  quash  the  summons  and 
service.  Upon  this  showing  the  court  sus- 
tained the  motion  to  quash  the  service  of  the 
summons.  This  was  error.  If  the  service  of 
process  can  be  Impeded  In  this  way,  It  is 
practically  impossible  to  procure  service.  If 
Mr.  Fox  had  been  in  the  employ  of  the  de- 
fendant company,  and  process  had  been  serv- 
ed upon  him  by  this  officer  prior  to  this 
service,  and  the  company  had  recognized  the 
service  as  sufficient— and  this  is  not  denied 
by  the  affidavit  of  Mr.  Fox  or  Mr.  Beale— it 
was  the  duty  of  Mr.  Fox  to  inform  the  offi- 
cer upon  whom  such  service  could  be  made 
at  the  time  of  the  service,  or  as  soon  as  he 
discovered  the  character  of  the  papers  left 
on  the  desk.  It  was  also  the  duty  of  de- 
fendant or  Its  counsel  to  Inform  plaintiffs  up- 
on whom  service  could  be  made  at  the  hear- 
ing of  the  motion.  If  the  contention  of  coun- 
sel for  defendant  Is  to  be  upheld,  it  would  be 
practically  Impossible  to  procure  service  of 
summons  or  other  process  upon  a  corpora- 
tion. They  could  avoid  the  payment  of  their 
Just  debts  upon  the  plea  that  they  had  no 
officer  within  the  jurisdiction  of  the  court 
upon  whom  process  could  be  made,  until 
such  time  as  it  suited  the  convenience  of  the 
con>oration  to  subject  Itself  to  the  process  of 
the  court    As  we  understand  It  the  theory 


of  the  law  is  that  proper  service  must  be 
made  on  corporations,  but  when  they  come 
into  court  with  an  attack  on  the  service  of 
process  they  must  inform  the  party  seeking 
service  how  a  better  service  can  be  made, 
and  this  information  must  come  from  some 
one  authorized  to  speak  for  it  We  have  al- 
ready said  that  the  alias  summons  was  suffi- 
cient under  the  provisions  of  sections  4140, 
4141,  Rev.  St  1887,  and  all  parties  shown  to 
have  been  served  by  this  process  should  have 
been  required  to  plead  to  the  complaint,  and. 
In  case  of  failure,  their  default  entered. 

With  our  view  of  the  questions  presented 
to  us,  it  was  error  to  sustain  the  motions  to 
quash  oither  the  original  or  alias  summons 
or  the  service  thereof.  The  writ  of  mandate 
will  issue  as  prayed  for  in  the  petition,  and 
It  is  so  ordered. 

As  the  defendant  Judge  is  not  the  real 
party  In  Interest,  we  assume  the  real  party 
in  interest  will  not  permit  him  to  pay  costs. 
The  costs  of  this  proceeding  are  awarded  to 
the  plaintiffs. 

SULLIVAN,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 

On  Rehearing. 
(April  20,  1004.) 

SULLIVAN,  C.  J.  A  petition  for  a  rehear- 
ing has  been  filed  in  this  case.  It,  however, 
was  not  Hied  until  after  the  writ  of  mandate 
had  been  issued  and  served  on  the  defend- 
ant. The  statutes  of  this  state  do  not  pro- 
vide for  a  rehearing  in  any  case  decided  by 
this  court.  The  court  has,  however,  by  its 
rule  No.  22,  provided  that  applications  for  a 
rehearing  may  be  made,  and  since  the  adop- 
tion of  that  rule  a  number  of  rehearlngs 
have  been  granted.  The  provisions  of  that 
rule  do  not  Jipply  to  cases  of  which  this 
court  has  original  jurisdiction.  If  they  did, 
after  a  writ  was  granted  the  same  could  not 
be  Issued  until  the  time  had  expired  for  fil- 
ing a  petition  for  a  rehearing.  Thus  the 
very  purpose  of  the  writ  would  often  be 
defeated  by  such  delay.  On  the  hearing  of 
the  motion  to  quash  and  set  aside  the  serv- 
ice of  the  summons  on  defendants  Wilson 
and  Mackay  it  was  shown  that  they  were 
not  residents  of  the  state,  and  that  a  copy 
of  the  complaint  had  not  been  f<erved  on  them 
as  required  by  law.  For  that  rea.son  the 
court  did  not  acquire  Jurisdiction  of  their 
persons.  The  motion  to  quash  the  service 
of  summons  as  to  said  defendants  Wilson 
and  Maokay  was  properly  sustained.  The 
other  defendants  served  with  summons  are 
given  xmtll  the  4th  day  of  April,  1904,  In 
which  to  plead. 

A  rehearing  is  denied. 

STOCKSLAGER  and  AILSHIE,  JJ.,  con- 
cur. 
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HARD  T.  BOISE  CITY  IRRIGATION  & 
LAND  CO. 

(Supreme  Court  of  Idaho.     Feb.  10,  1904.) 

WATEBS— USERS  OP  WATER  VROII  CANAI/— PROP- 
ERTY   RIGHTS— TRANSFER. 

1.  Users  of  water  from  a  ditch  or  canal  ao- 

?uire  such  a  projaerty  right  as  they  may  trans- 
er  to  other  lands  under  such  ditch  or  canal. 

2.  They  may  also  sell  and  transfer  the  right 
to  use  such  waters,  and  the  purchaser  may 
transfer  it  to  other  lands  under  the  ditch  or 
canal,  so  lonK  as  the  change  of  the  place  does 
not  interfere  with  the  rights  of  others. 

Sullivan,  C.  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County; 
George  H.  Stewart,  Judge. 

Action  by  W.  P.  Hard  against  the  Boise 
City  Irrigation  &  Land  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Hugh  E.  McElroy,  for  appellant.  "Wood  & 
Wilson,  for  respondent 

SrrOCKSLAGER,  J.  This  action  was 
brought  to  compel  the  respondent,  the  Boise 
City  Irrigation  &  Land  Company,  a  corpora- 
tion, to  change  the  point  of  diversion  of,  and 
deliver  to  the  appellant,  1%  cubic  feet  of 
water  per  second  of  time,  for  the  Irrigation 
of  certain  lands  of  appellant,  the  right  to 
the  use  of  which  appellant  claims  to  have 
purchased  from  one  who  had  formerly  leased 
or  rented  it  of  respondent,  and  bad  used  it 
upon  certain  land  under  respondent's  canal, 
which  was  a  different  tract  from  that  upon 
wliich  appellant  intended  to  use  It.  It  is  al- 
leged in  the  amended  complaint  that  the 
Boise  City  Irrigation  &  Land  Company  was 
duly  organized  and  doing  business  in  the 
state;  that  it  Is  the  owner  of  and  managing 
and  operating  a  certain  irrigation  canal,  to- 
gether with  a  water  right  from  Boise  river, 
which  canal  is  commonly  known  as  the  "Rld- 
enbaugh  Canal,"  and  that  said  corporation  is 
engaged  in  the  business  of  distributing  water 
for  the  irrigation  of  tbe  lands  under  said 
canal,  charging  therefor  the  compensation 
fixed  by  law;  that  the  appellant  is  tlie  own- 
er of  certain  laud  (describing  it)  situated  un- 
der said  canal;  that  said  land  Is  arid  in 
character,  and  is  valueless  without  water  for 
Its  irrigation;  that  during  the  year  1002,  and 
several  years  prior  thereto,  one  Simpson  was 
tbe  owner  of  certain  laud  under  said  canal, 
and  had  received  from  respondent  1%  cubic 
feet  of  water  per  second  of  time  of  the  water 
diverte<l  from  Boise  river  by  resiwndenfs 
said  canal,  and  during  said  years,  to  the 
close  of  the  in-Igntion  season  of  1002,  said 
■water  was  actually  used  by  said  Simpson 
for  the  irrigation  of  his  said  land;  that  said 
Simpson  had  paid  in  full  therefor,  and  bad 
tbe  right  to  demand  and  receive  said  amount 
of  water  from  respondent  upon  payment  of 
the  lawful  annual  charges  therefor;  that  on 
the  l&th  day  of  December,  1002,  said  Simp- 


son sold  and  conveyed  his  said  water  right, 
together  with  his  said  land  upon  which  said- 
right  had  theretofore  been  used,  to  three  per- 
sons (naming  them);  that  on  December  27, 
1902,  one  of  the  said  grantees,  acting  for 
himself  and  his  co-ownera,  served  upon  the 
respondent  corporation  a  notice  in  writing 
that  he  desired  the  above-described  1%  cubic 
feet  of  water  per  second  of  time  for  the  irri- 
gation of  the  land  last  above  described  dur- 
ing the  following  Irrigating  season;  that  un- 
til March  5,  1903,  the  said  three  grantees 
were  the  owners  of  said  water  right,  and 
upon  that  date  they  sold  and  conveyed  the 
same  to  this  appellant;  tliat  at  the  same 
time  the  said  grantors  notlfled  the  respond- 
ent of  the  transfer  of  said  water  right  to  ap- 
pellant, and  requested  that  the  place  of  the 
use  of  said  water  be  changed  to  the  land  as 
above  described,  and  that,  upon  delivery 
thereof  to  the  appellant,  said  grantors 
waived  all  right  or  claim  to  tbe  rental  of 
said  water;  that  on  March  6,  1903,  appellant 
delivered  said  notice  to  respondent,  and  ex- 
hibited to  defendant  said  deed  conveying 
said  water  right  to  appellant,  and  appellant 
then  and  there  requested  of  defendant  that 
the  place  of  use  of  said  water  be  changed 
from  the  land  of  plaintiff's  grantors  to  the 
land  of  appellant,  which  request  respondent 
then  and  there  refused;  that  on  the  14th 
day  of  April,  1003,  appellant  made  a  written 
demand  upon  respondent  to  deliver  said  wa- 
ter at  tbe  head  of  what  is  known  as  the 
"Rust  Lateral"  (that  being  a  lateral  of  tbe 
respondent's  said  canal);  that  said  water 
was  so  demanded  by  virtue  of  the  transfer 
aforesaid;  that  at  the  time  of  such  demand 
appellant  tendered  the  defendant  $120,  as  the 
lawful  rental  for  said  water  through  the  ir- 
rigating season  of  1903,  and  offered  to  pay 
the  respondent  sttch  additional  sum  as  it 
might  require  or  designate  as  the  reasonable 
rental  value  of  said  water  for  said  year,  and 
offered  to  enter  into  the  contracts  or  applica- 
tions commonly  required  or  entered  into  be- 
tween the  respondent  and  users  of  water 
from  its  said  canal,  all  of  which  the  respond- 
ent refusp<l,  and  still  refuses;  that  at  such 
time  respondent  made  no  objection  to  tlie 
amount  of  compensation  tendered  by  ap- 
pellant, or  of  his  offer  to  execute  the  proper 
contracts  and  applications  for  said  water. 
The  complaint  contains  many  other  allega- 
tions not  necessary  to  be  repeated  here,  and 
prays  that  a  permanent  writ  of  mandate  be 
issued,  reqxiiring  said  defendant  to  deliver  to 
the  plaintiff  the  amount  of  water  aforesaid 
for  the  irrigation  of  said  land  for  tbe  season 
of  1903.  and  for  judgment  for  $<iOO  damages 
and  costs.  Counsel  for  respondent  inter- 
posed what,  in  effect,  was  a  general  demurrer 
to  the  amended  complaint,  which  was  sus- 
tained by  the  court.  Appellant  declined  to 
amend  his  complaint  or  further  plead. 
Thereupon  Judgment  of  dismissal  was  en- 
tered. This  appeal  is  from  the  Judgment, 
and  by  the  demurrw  all  of  the  allegations  of 
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the  amended  complaint  are  admitted  to  be 
true. 

The  record  in  this  case  presents  but  one 
question  for  our  consideration  which  appel- 
lant says  is:  "Has  the  user  of  water  upon 
lands  susceptible  of  irrigation  from  the  ditch 
of  a  company  claiming  a  water  right  under 
section  3157,  Kev.  St.,  as  amended  (Sess. 
Laws  1899,  p.  381),  the  right  to  change  the 
place  of  use  of  the  water  to  other  lands  sus- 
ceptible of  irrigation  from  such  ditch.  If 
others  are  not  injured  thereby?" 

It  is  certainly  unnecessary  for  us  to  sug- 
gest that  it  was  the  evident  Intent  of  the 
framers  of  the  Constitution  to  so  husband  the 
water  ot  the  state  as  to  secure  the  most 
beneflclal  use  thereof;  that  is,  that  it  should 
always  be  so  used  as  to  benefit  the  greatest 
number  of  inhabitants  of  the  state.  They 
w^ere  careful  to  provide  who  should  be  enti- 
tled to  the  preference  right  to  the  use  of  the 
waters  flowing  in  our  natural  streams. 
Nearly  every  session  of  our  Legislature  has 
attempted  to  improve. upon  its  predecessor 
by  BO  legislating  as  to  improve  the  fwmer 
use  of  water,  and  an  inspection  of  the  vari- 
ous acts  plainly  shows  that  the  guiding  star 
has  always  been  to  so  legislate  as  to  protect 
all  users  of  water  in  the  most  useful,  bene- 
ficial way,  keeping  in  view  the  rule  existing 
all  over  the  arid  region,  "First  in  time  first 
in  right.''  TUat  a  party  may  change  the 
point  of  diversion  when  he  takes  water  from 
a  natural  stream  is  a  settled  question,  pro- 
vided he  can  do  so  without  injury  to  any 
other  approprlator  of  the  waters  of  the  same 
stream.  We  do  not  think  it  material  wheth- 
er he  takes  it  to  other  land  than  that  for 
which  it  was  first  appropriated;  the  only 
question  being,  can  he  so  change  the  place 
of  diversion  without  Injury  to  some  other 
approprlator?  That  a  party  has  such  prop- 
erty Interest  in  water  appr(H)rlated  and  used 
for  useful  and  beneficial  puriioses  that  he 
can  sell,  we  think,  is  beyond  controversy; 
but  the  buyer  cannot  take  the  water  to  other 
lands  than  that  for  which  It  was  appropri- 
ated to  the  detriment  of  any  other  appro- 
prlator Is  equally  as  well  settled.  If,  how- 
ever, he  can  use  it  upon  other  lands  more 
beneficially,  where  could  there  be  a  well- 
,  founded  objection  to  such  change? 

This  brings  us  to  a  construction  of  sec- 
tions 4  and  5,  art  15,  of  our  Constitution. 
It  says: 

"Sec.  4.  Whenever  any  waters  have  been, 
or  sliall  be  appropriated,  or  used  for  agricul- 
tural puri)08es,  under  a  sale,  rental  or  distri- 
bution thereof,  such  sale,  rental,  or  distribu- 
tion shall  be  deemed  an  exclusive  dedication 
to  such  use;  and  whenever  such  waters,  so 
dedicated,  shall  have  once  been  sold,  rented  or 
distributed  to  any  person  who  has  settled  up- 
on or  Improved  land  for  agrloultuml  purpos- 
es, with  the  view  of  receiving  the  benefits  of 
such  water  under  such  detlication,  such  i>er- 
8on,  his  heirs,  executors,  administrators,  suc- 
cessors or  assigns  shall  not  tliereafter,  with- 


out  his  consent,  be  deprived  of  the  annual 
use  of  the  same,  when  needed  for  domestic 
puriKises,  or  to  irrigate  the  land  so  settled  up- 
on or  improved,  upon  payment  therefor,  and 
compliance  with  such  equitable  terms  and 
conditions  as  to  quantity  used  and  times  of 
use  as  may  be  prescribed  by  law. 

"Sec.  5.  Whenever  more  than  one  person 
has  settled  upon  or  improved  land  with  the 
view  of  receiving  wat«  for  agricultural  pur- 
poses, under  a  sale,  rental  or  distribution 
thereof,  as  in  the  last  preceding  section  of  this 
article,  provided,  as  among  such  persons,  prior- 
ity in  time  shall  give  sui^riority  of  right  to 
the  use  of  such  water  in  the  numerical  order  of 
such  settlements  or  Improvements;  but  when- 
ever the  supply  of  such  water  shall  not  he 
sufficient  to  meet  the  demands  of  all  those 
desiring  to  use  the  same,  such  priority  of 
right  shall  be  subject  to  such  reasonable  lim- 
itations as  to  the  quantity  of  water  used,  and 
times  of  use,  as  the  Legislature,  baring  due 
regard,  both  to  such  priority  of  right,  and  tlie 
necessities  of  those  subsequent  in  time  of  set- 
tlement or  improvement,  may  by  law  pre- 
scribe." 

Counsel  for  respondent  earnestly  insists 
that  under  the  provisions  of  section  4,  above 
cited,  the  water  must  be  used  upon  the  land 
where  first  taken,  and  any  attempt  to  change 
It  forfeits  the  right  of  the  user;  also  tliat  the 
user  has  no  property  interest  in  the  water 
which  he  has  taken  from  the  respondent's 
canal.  We  cannot  give  our  consent  to  this 
proposition.  The  fundamental  law,  as  well  as 
the  statutes  of  our  state,  have  both  attempt- 
ed to  protect  the  canal  owner  as  well  as  the 
user  in  their  respective  rights.  In  many  in- 
stances, and  in  the  case  at  bar,  they  must  de- 
pend upon  each  other,  to  be  successful  in  their 
respective  enterprises.  The  ditch  would  be 
valueless  without  users  of  the  waters  along 
the  canal,  and  the  lands  now  supplied  with 
water  by  the  canal  company  would  be  equally 
valueless  without  the  canal  to  furnish  the 
water.  It  must  be  conceded  that  if  the 
change  of  the  point  of  diversion  of  the  water 
In  controversy  would  affect  either  prior  or 
subsequent  appropriators  of  the  waters  of  the 
canal,  or  if  It  were  shown  that  the  change 
would  in  any  manner  interfere  with  the  rights 
of  the  canal  company,  the  change  could  not 
be  made.  How  could  it  affect  any  one  using 
the  waters  from  this  canal?  The  right  only 
dates  back  to  the  time  Simpson,  the  prede- 
cessor of  appellant,  appropriated  the  water 
by  his  contract  with  the  canal  company,  and 
construction  of  his  lateral  connecting  with 
the  canal,  and  the  use  of  the  water  on  his 
land.  If  the  water  Is  taken  to  the  land  of 
api)ellant,  it  would  be  the  same  quantity  as 
theretofore  appropriated  and  used  by  Simp- 
son. This  would  in  no  way  affect  any  ap- 
proprlator of  the  waters  of  the  canal.  How 
can  it  affect  the  canal  company?  It  is  re- 
quired to  furnish  the  water  used  by  Simpson 
to  some  one  on  compliance  with  the  rules  and 
regulations  of  the  company,  and  it  is  cer- 
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tainly  Immaterial  to  It  whetlier  It  Is  the  ap- 
pellant or  some  one  elsfe.  If  there  is  loss  by 
evaporation  or  otherwise  between  the  original 
point  of  diversion  and  the  proposed  place 
where  appellant  wants  it  diverted,  or  If  any 
extra  expense  or  loss  Is  sustained  by  the  canal 
company,  appellant  might  have  to  bear  the 
loss;  but  that  question  is  not  before  us,  and 
it  is  unnecessary  to  pass  upon  it; 

The  question  arises:  Does  the  canal  com- 
pany acquire  any  right  greater  than  the 
privilege  of  taking  the  water  from  the  main 
stream,  and  conducting  It  to  the  place  of  In- 
tended use  for  sale  or  rental?  When  It  takes 
the  water  out  of  the  stream,  It  is  only  by  per- 
mission of  the  state,  and  It  must  handle  the 
•water  in  the  same  manner  as  if  It  were  left 
in  the  channel.  The  canal  company  must 
comply  with  the  provisions  of  the  statutes 
as  to  the  use  of  the  water,  to  avoid  a  forfei- 
ture, the  same  as  an  Individual  taking  from 
the  natural  stream.  If  the  theory  of  respond- 
ent should  prevail  in  this  case,  valuable  water 
rights  might  be  lost  for  the  simple  reason 
that  the  state  permitted  this  company  to 
take  a  large  bo<ly  of  water  from  Boise  river 
for  the  proposed  reason  of  furnishing  settlers 
and  others  who  might  want  to  use  it,  Instead 
of  leaving  it  in  the  natural  channel.  Laud 
sometimes  becomes  valueless  for  crops  in  va- 
rious ways.  Too  much  water  will  cause  it  to 
become  "crawflshy,"  and  salt  grass  will  grow 
up:  either  rendering  the  soil  valueless  for 
most  crops.  Then,  If  the  man  with  a  right  to 
the  use  of  water  for  years  cannot  change  it 
to  other  lands,  and  cannot  sell  it,  he  must 
lose  his  valuable  right,  and  some  one  succeeds 
to  it  without  any  compensation  whatever  to 
the  party  who  has  made  it  valuable  by  using 
it  as'  required  by  the  company  and  the  statute. 
We  do  not  think  the  framers  of  the  Consti- 
tution had  any  such  object  In  view,  nor  do 
we  think  a  fair  construction  of  all  of  section 
4.  art.  15,  Justifies  the  construction  placed  up- 
on it  by  respondent.  The  language  is,  "Any 
person  who  has  settled  upon  or  improved  land 
for  agricultural  purposes  with  the  view  of  re- 
ceiving the  benefit  of  such  water,"  and  It  theb 
continues  by  saying  that  such  party,  his 
liclrs,  etc.,  shall  not  be  deprived  of  the  use  of 
such  water  "for  domestic  purposes  or  to  irri- 
gate the  land  so  settled  upon  or  improved." 
The  language  is  but  natural,  following  as  it 
does  the  first  declaration  of  settlement,  but  to 
say  that  it  must  always  be  confined  to  the 
land  so  settled  upon  and  Improved  is  what 
we  cannot  believe  was  meant  by  the  lan- 
guage. Before  the  adoption  of  our  Consti- 
tution, the  statute  recognized  the  right  of  the 
users  of  the  water  to  change  the  place  of 
diversion.  Section  3157  provides:  "The  per- 
son entitled  to  the  use  may  change  the  place 
of  diversion.  If  others  are  not  injured  by  such 
change,  and  may  extend  the  ditch,  flume, 
pipe  or  aqueduct  by  which  the  diversion  is 
made,  to  places  beyond  that  where  the  first 
use    was   made."     In  189y  the  Legislature 


passed  the  following  act:  "The  person  enti- 
tled to  the  use  of  water  may  change  the  place 
of  diversion  If  others  are  not  injured  by  such 
change;  and  may  extend  the  conduit  by 
which  the  diversion  is  made  to  places  beyond 
that  where  the  first  use  was  made."  Laws 
5th  SesS.  p.  381,  §  11.  We  find  no  legisla- 
tion vai-ying  this  rule.  The  Legislature  In 
lSi)0  did  not  construe  section  4,  art.  15,  of  the 
Constitution,  as  contended  for  by  respondent, 
or  they  would  have  made  an  exception  of 
canal  companies  from  the  rule.  That  persons 
entitled  to  the  use  of  water  may  change  the 
place  of  diversion,  if  others  are  not  injured 
by  such  change,  seems  to  be  the  universal 
rule,  the  test  always  being  "if  others  are  not 
injured  by  such  change."  In  Ramelll  v.  Irish, 
31  Pae.  41— a  OaUfomia  case-It  Is  said:  "It 
Is  also  settled  law  that  persona  entitled  to 
the  use  of  water  may  change  the  place  of  di- 
version or  place  where  it  Is  used,  or  the  use 
to  which  It  was  first  applied,  if  others  are 
not  injured  by  such  change."  The  follow- 
ing strong  language  Is  used  in  Union  Mill  & 
Mining  Company  v.  Dangberg  iC.  C.)  81 
Fed.  115:  "A  party,  having  obtained  the 
prior  right  to  the  use  of  a  given  quantity  of 
water,  is  not  restricted  In  such  right  to  the 
use  or  place  to  which  it  was  first  applied. 
It  is  well  settled  that  a  person  entitled  to  a 
given  quantity  of  the  water  of  a  stream  may 
take  the  same  at  any  point  on  the  stream, 
and  may  change  the  point  of  diversion  at 
pleasure,  and  may  also  change  the  character 
of  its  use,  if  the  rights  of  others  be  not  af- 
fected thereby."  A  vast  number  of  author- 
ities are  cited  in  support  of  this  opinion. 
Many  other  authorities  might  be  cited,  but 
we  deem  it  unnecessary.  To  uphold  the  con- 
tention of  respondent  in  this  case  would  be 
equivalent  to  saying  that  the  framers  of  the 
Constitution  intended  to  give  to  canal  or 
ditch  companies  rights  that  are  not  granted 
to  the  citizens  of  oiu*  state.  This  we  cannot 
do. 

The  judgment  is  reversed,  and  cause  re- 
manded for  furtlier  proceedings  consistent 
with  this  opinion.  Costs  awarded  to  appel- 
lant, 

AILSHIE,  J.  (concurring).  I  am  In  accord 
with  the  view  expressed  by  Mr.  Justice 
STOCKSL.\.GER,  to  the  efTect  that  the  right 
of  the  water  consumer  under  an  Irrigation 
ditch  is  such  a  property  right  as  may  be 
segregated  from  the  land  and  sold  and  as- 
signed for  use  on  another  and  different  tract 
of  land  under  the  same  ditch.  Since  the 
question  presented  in  this  case  is  one  upon 
which  there  seems  to  be  no  authority  direct- 
ly in  point,  and  concerning  which  there  is 
apparently  much  difference  of  opinion  among 
members  of  the  bar,  I  venture  to  give  some 
of  the  reasons  which  lead  me  to  the  conclu- 
sions here  announced.  If  they  make  my 
position  clear,  I  shall  be  content;  and  if,  on 
the  other  band,  they  convince  those  enter- 
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talnlng  the  opposite  view  of  tbe  correctness 
of  tbeir  contentioii,  I  shall  not  have  labored 
in  Tain. 

As  I  bare  gathered  both  from  the  printed 
brief  and  oral  argument  of  counsel  for  re- 
spondent, they  place  their  chief  reliance  on 
the  provisions  of  section  4,  art  i6,  of  tbe 
Constitution,  and  section  9b  of  an  act  ap- 
proved March  18,  1901  (Sess.  Laws  1901,  p. 
200).  That  secUon  of  the  act  of  1901  pro- 
vides as  follows:  "All  the  waters  of  the 
state,  when  flowing  in  their  natural  dian- 
nela.  Including  the  waters  of  all  natural 
springs  and  lakes  within  the  houndarles  of 
the  state,  are  declared  to  be  the  property  of 
the  state,  whose  duty  It  shall  be  to  super- 
vise their  appropriation  and  allotment  to 
those  diverting  the  same  therefrom  for  any 
beneficial  purpose,  and  the  rights  to  tbe  use 
of  any  of  the  waters  of  the  state  for  useful 
or  beneficial  purposes  are  recognized  and  con- 
firmed; and  the  right  to  the  use  of  any  of 
the  public  waters  which  have  heretofore  been 
or  may  hereafter  be  allotted  or  beneficially 
applied  shall  not  be  considered  as  being  a 
property  right  in  Itself,  but  such  right  shall 
become  the  complement  of,  or  one  of  the 
appurtennnces  of  the  land  or  other  thing,  to 
which,  through  necessity,  said  water  is  be- 
ing applied;  and  the  right  to  continue  the 
use  of  any  of  such  waters  shall  never  be 
denied  or  prevented  from  any  other  cause 
than  the  failure  on  the  part  of  user  thereof 
to  pay  the  ordinary  charges  or  assessments 
which  may  be  made  to  cover  the  expenses 
for  the  delivery  of  such  water." 

Respondent  insists  that  under  the  forego- 
ing legislation  the  right  of  the  water  user 
"shall  not  be  considered  as  being  a  property 
right  in  itself,  but  such  right  shall  become 
the  complement  of,  or  one  of  the  appurte- 
nances of  the  land"  on  which  the  water  is 
applied.  The  more  one  analyzes  this  statute, 
the  more  clearly  it  appears  that  the  legis- 
lators were  not  sure  as  to  where  they  would 
settle  the  property  right  in  water  after  it 
has  been  diverted  from  the  natural  stream, 
and  their  language  is  accordingly  uncertain. 
They  say  that  all  water  of  the  state,  "when 
flowing  in  the  natural  channel,"  shall  be  the 
"property  of  the  state,"  but  they  fall  to  say 
where  the  property  right  shall  be  vested  after 
diverted  by  the  appropriator.  It  is  true,  they 
declare  that  "the  right  to  the  use"  of  such 
waters  "shall  not  be  considered  as  being  a 
property  right  In  Itself."  This  Is  immediate- 
ly followed,  however,  by  the  declaration  that 
such  right  becomes  the  "complement  of,  or 
one  of  the  appurtenances  of  the  land"  on 
which  such  right  is  used.  It  is  clear  to  my 
mind  that  this  mere  declaration  that  the  right 
to  the  nse  of  water  shall  not  "in  itself  be 
considered  a  property  right,  and  shall  not, 
therefore,  be  called  "property,"  does  not,  ei- 
ther in  law  or  fact,  deprive  or  divest  such 
right  of  any  of  the  qualities  or  elements  of 
property  it  otherwise  might  have.  In  other 
words,  if  a  thing  really  is  property,  the  Leg- 


islature, by  saying  it  shall  not  be  considered 
such,  cannot  in  fact  deprive  it  of  the  charac- 
ter and  quality  which  constitute  it  property. 
It  still  remains  a  fact  that  the  Legislature 
recognized  this  right  as  valuable,  and  such 
a  right  as  will  attach  to  lands  as  an  appurte- 
nance, and  one  of  which  tbe  person  entitled 
thereto  "shall  never  be  denied  or  prevented 
from  any  other  cause  than  the  failure  on  the 
part  of  tbe  user  thereof  to  pay  the  ordinary 
charges  <»'  assessments  which  may  be  made 
to  cover  the  exi)en8e8  for  the  delivery  of  such 
water." 

Section  3  of  article  15  of  the  Constitution 
declares  that  the  right  to  divert  and  appropri- 
ate any  of  tbe  unappropriated  waters  of  the 
state  shall  never  be  denied  any  person.  Mr. 
Chief  Justice  Morgan,  spealiing  for  this  court 
in  Wilterding  v.  Green,  4  Idaho,  733,  45  Pac. 
134,  in  considering  the  purposes  of  article 
15  of  tbe  Constitution,  made  It  very  clear 
that  the  framers  of  that  Instrument  were 
only  dealing  with  the  use  of  the  waters,  and 
not  the  property  right  in  the  waters.  Indeed, 
it  can  be  of  no  consequence  to  the  state  as 
to  where  the  property  right  in  the  waters 
Is  vested,  as  long  as  the  people  have  reserved 
to  themselves  the  right  to  regulate  the  use. 
Respondent  seems  to  argue  that,  because  the 
Legislature  has  made  this  right  appurtenant 
to  the  land  on  which  the  water  is  applied, 
it  therefore  becomes  Inseparably  attached  to 
the  land,  and  that  the  owner  of  the  land  can- 
not segregate  the  appurtenance  from  the 
thing  to  which  it  is  appurtenant  "Appm^e- 
nant"  says  Mr.  Justice  Conway  in  Frank  v. 
Hicks  (Wyo.)  35  Pac.  483,  "does  not  mean, 
and  never  meant,  inseparable."  I  do  not 
conceive  of  any  well-founded  reason  or  prin- 
ciple of  law  that  forbids  the  owner  of  a  tract 
of  land  from  separating  and  segregating  an 
appurtenance  therefrom,  and  disposing  of  it 
with  the  same  freedom  of  sale  or  jus  dis- 
ponendi  as  he  may  enjoy  with  reference  to 
any  other  property  right  But  it  is  argued 
that  under  section  4,  art  15,  of  the  Consti- 
tution, this  appurtenance — water  right  or  ren- 
tal right— can  only  attach  to  "the  land  so 
settled  upon  or  Improved,"  and  that  an  at- 
tempt to  separate  the  right  from  the  specific 
piece  of  land  to  which  It  was  originally  ap- 
plied works  an  immediate  forfeiture  or  aban- 
donment I  think  the  argnment  is  illogical 
and  faulty.  The  framers  of  the  Constitution, 
In  drafting  this  article,  were  reserving  to  the 
legislature  the  right  to  regulate  the  use  of 
waters,  and  the  "so  settled  upon"  refers 
back  to  the  use  for  which  it  was  settled  up- 
on, namely,  agricultural  purposes.  The  lan- 
gruage  used  is  not  in  tbe  nature  of  a  prohibi- 
tion upon  the  consumer,  but  is  rather  a  grant 
to  him  of  a  perpetual  right  to  the  use  of  such 
waters,  which  can  never  be  forfeited  or  de- 
feated except  upon  one  condition,  and  that  is 
that  he  fail  to  pay  the  annual  rents  there- 
for. Now,  the  question  arises,  shall  we  read 
into  this  constitutional  provision  another  con- 
dition of  forfeiture  or  abandonment,  wblch 
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the  framers  thereof  never  saw  fit  to  Incor- 
porate into  the  fundamental  law?  I  think 
we  should  not. 

Again,  It  seems  to  me  that,  before  the 
courts  can  be  Justified  in  denying  to  any  per- 
son the  right  to  volimtarily  sell  and  dispose 
of  any  property  right  he  may  possess,  they 
should  find  such  prohibition  clearly  expressed 
in  law.  It  is  a  fundamental  principle  that 
every  citizen  has  the  Inherent  right  to  dis- 
ix>se  of  all  his  acauisitions.  1  BIk.  Comm. 
138.  And  unless  that  Inherent  right  be  ex- 
pressly abridged  by  law,  it  should  not  be 
done  by  the  courts.  This  Is  such  a  right  as 
the  law  recognizes,  and  the  courts  are  almost 
dally  called  upon  to  protect 

Irrigation  companies  construct  ditches  and 
canals,  and  divert  water  by  means  thereof, 
for  the  purpose  of  irrigating  the  lands  lying 
under  their  distributing  works,  but  their 
property  is  valueless  without  consumers, 
llie  settler  takes  up  the  land  and  clears  it 
of  the  brush,  and  puts  it  in  a  condition  that 
makes  it  susceptible  of  irrigation.  This  is 
done  at  a  considerable  cost  and  expense,  and 
is  the  price  the  Constitution  requires  the  con- 
sumer to  pay  for  the  right  he  acquires  under 
the  ditch,  as  distinguished  from  the  annual 
rental  he  must  pay  the  ditch  owner  for  de- 
livering the  water.  This  right  is  perpetual, 
if  the  owner  of  tliat  right  keeps  up  his  an- 
nual payments.  Is  it  possible  that,  after  the 
consumer  has  thus  aided  the  company  in 
perfecting  and  completing  the  water  appro- 
priation by  applying  it  to  a  t>eneflclal  use, 
he  still  has  no  right  which  he  can  apply  to 
another  piece  of  land  or  sell  to  his  neighbor? 
Suppose  he  originally  took  up  40  acres  of 
land,  and  acquired  a  right  for  the  same,  and 
.vears  afterward  finds  a  use  for  his  original 
tract  for  which  it  needs  no  irrigation,  and  In 
the  meanwhile  he  has  acquired  an  adjoining 
40;  will  it  be  contended  that  he  cannot  use 
the  water  on  that  tract?  If  tliat  be  true, 
then  he  hns  a  right,  valuable  to  others,  and 
for  which  his  neighbor  Is  willing  to  pay  a 
consideration,  and  in  the  acquisition  of  which 
he  has  been  to  much  labor  and  expense,  that 
at  once  becomes  valueless  by  reason  of  Ju- 
dicial constniction  and  forfeiture. 

It  has  been  uniformly  held  by  the  courts 
of  tli*-  arid  states  that  those  who  divert  and 
appropriate  waters  from  the  natural  streams 
may  change  the  point  of  diversion  and  place 
of  use  of  such  waters,  so  long  as  the  same 
does  not  Interfere  with  the  rights  of  others, 
and  that  they  may  sell  and  transfer  such 
right.  I  can  see  no  more  reason  for  denying 
this  right  of  sale  and  disposition  to  a  settler 
under  a  ditch,  than  for  denying  it  to  the 
settler  nnder  the  natural  stream,  and  an  ex- 
amination of  the  repeated  legislation  of  the 
state  ever  since  the  adoption  of  the  Con- 
stitution will  at  once  disclose  the  fact  that 
the  Legislature  has  never  recognized  or  at- 
tempted to  distinguish  any  difference  be- 
tween the  two  settiere  in  this  respect. 

I  concur  in  the  reversal  of  the  Judgment 


SULLIVAN,  C.  J.  (dissenting).  I  am  un- 
able to  concur  In  the  conclusion  reached  by 
my  associates  in  this  case.  I  do  not  believe 
that  the  framers  of  our  Constitution  or  the 
Legislature,  by  any  of  its  enactments  con- 
cerning water,  intended  to  or  did  grant  the 
same  right  to  a  person  who  rents  or  leases 
water  from  canal  owners,  as  was  done  in 
this  case,  to  sell  and  transfer  such  right  to 
be  used  by  the  purchaser  upon  different  and 
other  land  than  that  upon  which  it  was 
used;  thus  giving  him  the  same  right  that 
an  original  appropriator  and  owner  of  the 
water  right  now  has  under  our  law.  If  the 
framers  of  the  Constitution  desired  to  give 
the  rental  users  of  water  the  same  rights 
that  were  given  to  owners  of  water  rights 
acquired  by  purchase  or  appropriation,  they 
were  very  imhappy  in  the  use  of  the  lan- 
guage used  in  article  15,  §§  4,  5,  of  the 
Constitution.  Said  sections  are  quoted  In  the 
opinion  of  Mr.  Justice  STOCKSLAGER,  and 
It  is  not  necessary  for  me  to  repeat  them 
here.  The  language  of  said  sections  clearly 
indicates,  to  my  mind,  that  the  right  to  the 
use  of  water  as  provided  by  said  sections, 
under  a  sale,  rental,  or  distribution  thereof, 
was  the  right  to  use  the  waters  so  rented  or 
distributed  upon  a  particular  piece  of  land. 
If  not,  why  did  the  framers  of  the  Con- 
stitution declare  in  said  sections  that  after 
such  water  had  been  sold,  rented,  or  dis- 
tributed to  any  person  who  had  settled  upon 
or  Improved  land  for  agricultural  purposes 
with  a  view  of  receiving  the  benefit  of  such 
water,  such  person  shall  not  thereafter,  with- 
out his  consent,  be  deprived  of  the  annual 
use  of  the  same  when  needed  to  Irrigate  the 
land  so  settled  upon  and  improved,  etc.?  If 
the  framers  had  intended  to  give  them  a  per- 
petual water  right,  that  they  might  sell  and 
transfer  as  they  desired,  to  be  used  uiK>n 
other  lands,  why  did  they  use  all  of  the  lan- 
guage used  in  those  sections?  Why  did  they 
not  declare  that  the  owners  of  sucli  land, 
who  were  the  usere  of  water  thereon,  under 
a  rental,  should  have  a  perpetual  right  there- 
to upon  paying  the  annual  charges,  with  a 
right  to  sell  and  transfer  the  same  at  any 
time  to  other  parties,  to  be  used  upon  other 
land?  The  provisions  of  said  section  5  con- 
template that  ditch  owners  must  furnish  wa- 
ter, to  the  extent  of  their  ability,  to  all  set- 
tlers under  their  ditches,  in  the  numerical 
order  of  their  settlements  or  improvements; 
thus  contemplating  that  the  rental  right  to 
the  use  of  such  waters  should  be  given  to 
the  settlers  in  accordance  with  the  priority 
of  their  settlement  or  improvement,  carry- 
ing out  the  theory  that  the  first  settler  In 
time  was  the  first  in  right.  But  under  the 
conclusion  reached  by  my  associates,  a  set- 
tler who  may  have  settled  upon  or  improved 
lands  under  said  canal  long  subsequent  to 
other  settlers  would  thereby  be  given  a  pref- 
erence over  older  settlers,  which  I  think  the 
provisions  of  the  Constitution  clearly  inhibit. 
As  I  understand  the  law,  when  water  la 
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once  dedicated,  under  those  provisions  of  tlie 
Constitution,  to  a  certain  tract  of  land,  that 
tract  of  land  cannot  be  deprived  of  that  wa- 
ter, BO  long  as  the  owner  thereof  pays  the 
annual  rental  for  the  use  of  such  water;  but, 
when  the  annual  rental  is  not  paid,  said  wa- 
ter reverts  to  the  canal  owners,  to  be  allotted 
to  the  first  subsequent  applicant  tlierefor  in 
the  numerical  order  of  settlement  or  improve- 
ment. 

In  the  case  of  Wllterding  v.  Green,  4  Idaho, 
773,  45  Pac.  134,  this  court  held  that  the 
ditch  owner  could  not  require  the  user  of 
water  under  a  rental  to  purchase  a  perpetual 
right,  as  a  condition  precedent  to  the  use  of 
such  water;  thereby  holding,  at  least  by  im- 
plication, that  a  rental  right  from  year  to 
year  was  different  from  a  perpetual  right. 
And  it  appears  to  me  that  the  conclusion 
reached  in  the  majority  opinion,  by  implica- 
tion, at  least,  overrules  the  doctrine  laid 
down  there,  and  holds  that  a  rental  right 
from  year  to  year  Is  the  equivalent  of  the 
ownership  of  a  perpetual  right  located  and 
appropriated  by  the  user  himself,  or  pur- 
chased from  such  locator  and  appropriator. 
The  purchaser  of  a  perpetual  right,  under  the 
conclusions  of  the  opinion,  would  have  no 
other  and  greater  right  than  a  renter  of  wa- 
ter for  a  year  or  a  term  of  years. 

Our  statute  in  reference  to  the  change  of 
the  point  of  diversion  or  the  point  of  Intended 
use  applies  to  the  change  of  point  of  diver- 
sion and  the  change  of  place  of  use  of  rights 
acquired  by  appropriation  or  by  purchase 
from  appropriators,  and  not  to  lessees  or  rent- 
ers of  water  from  a  canal  company  who  has 
the  same  for  sale  or  rental.  Of  course,  I  do 
not  mean  to  say  that  one  leasing  water  from 
a  canal  company  cannot  require  them  to  turn 
the  water  out  of  their  canal  for  him  at  the 
most  convenient  point  to  the  land  to  be  irri- 
gated. As  I  view  them,  all  the  cases  cited 
by  counsel  for  appellant  in  support  of  his 
contention  In  regard  to  the  change  of  point 
of  diversion  and  place  of  use  are  not  in  point. 
In  those  cases  the  parties  were  the  owners  of 
their  water  rights,  either  by  appropriation 
or  purchase,  of  which  they  sought  to  change 
the  point  of  diversion  or  the  place  of  use. 
In  some  of  those  cases,  at  least,  the  ditch 
owners  were  simply  common  carriers  permit- 
ting the  owners  of  water  rights  to  run  their 
water  through  their  canals.  Tbe  respondent 
In  this  case  is  more  than  a  common  carrier 
of  water  for  the  landowner,  as  It  is  the  lo- 
cator of  and  the  conductor  of  the  water  to  the 
point  of  intended  use,  and  in  a  certain  sense 
an  appropriator  of  the  water— the  owner  of 
the  water  right.  L'nder  the  provisions  of  sec- 
tion 3103,  Iter.  St.,  and  acts  amendatory 
tliereof.  It  Is  clear  that,  when  such  diversion 
works  are  completed  from  the  point  of  diver- 
sion to  tlie  place  of  intended  use,  such  appro- 
priation is  perfected,  at  least  so  far  as  the 
canal  company  is  concerned.  The  intent  of 
the  I>egislature  was  to  treat  the  canal  com- 
pany, and  not  the  one  who  rents  the  water 


from  them,  as  the  real  appropriator  of  the 
water.  The  law  contemplates  that  such  sale, 
rental,  and  distribution  of  water  is  a  dedica- 
tion thereof,  and  brings  It  under  the  control 
of  the  state.  But  It  was  not  intended  to  give 
the  user  of  such  water  a  sufficient  property 
right  tlierein  to  enable  him  to  sell  and  trans- 
fer it  to  be  used  upon  other  land.  The  only 
right  thereto  acquired  by  the  consumer  was  a 
rental  right,  which  right  amounts  to  a  per- 
petual detllcntion  of  such  water  to  the  land 
upon  which  it  is  first  used,  or,  In  otlier  words, 
as  stated  hi  said  section  4  of  our  Constitu- 
tion, "to  irrigate  the  lands  so  settled  upon  or 
improved."  The  intent  of  the  I.iegislature, 
as  shown  In  the  act  approved  March  18,  15)01 
(section  Ub,  p.  200,  Sess.  Laws  1001),  where 
It  is  declared  that  such  a  right  as  is  here  be- 
ing considered  "shall  not  be  considered  as 
being  a  property  right  in  Itself,"  was  not  to 
give  a  user  of  water  under  a  sale  or  rental  a 
property  right  thereto.  I  think  it  was  the 
clear  intent  of  the  framers  of  the  Constitu- 
tion, as  well  as  the  various  acts  of  the  Ix>gl:«- 
lature  in  regard  to  water  rights,  to  peri)etual- 
ly  dedicate  the  water  used  upon  certain  land 
to  the  use  of  such  land,  so  long  as  the  owner 
thereof  pays  tlie  annual  rental  therefor,  and 
that  such  owner  of  the  land  might  sell  the 
same,  and  the  purchaser  might  continue  the 
use  of  such  water  upon  such  land,  but  that 
It  was  not  intended  or  contemplated  that  he 
had  such  property  right  in  the  use  of  such 
water  as  to  enable  him  to  sell  and  transfer 
it  to  other  parties  to  be  used  upon  other 
lands.  It  is  not  suflicient  to  say  that  it  makes 
no  difference  to  the  corporation  owning  tbe 
ditch  as  to  who  pays  them  the  annual  charges 
for  the  water,  and  tlierefore  It  makes  no  dif- 
ference to  them  who  has  the  water.  It  must 
be  remembered  that  others  are  interested, 
and,  it  the  ditch  owuera  do  not  have  water 
sufficient  to  supply  the  demands  of  all  under 
their  canal,  whenever  one  having  a  prior 
right  ceases  to  use  it  upon  the  land  to  which 
It  Is  dedicated,  it  then  becomes  the  duty  of 
the  canal  owners  to  deliver  such  water  to 
the  first  applicant  therefor  in  accordance 
with  the  priority  of  their  application,  in  tbe 
numerical  order  of  their  settlements  or  im- 
provements, as  provided  by  said  section  5  of 
our  Constitution.  Under  the  rule  establish- 
ed by  the  majority  opinion,  a  subsequent  set- 
tler could  procure  a  right  to  the  use  of  water 
in  violation  of  said  provision  of  the  Constitu- 
tion. 

The  Judgment  of  the  district  court  should 
be  affirmed. 

On  Petition  for  Rehearing, 

(April  21,  1004.) 

AILSHIE,  .T.  The  respondent  has  filed  a 
very  iutercstiiig  petition  for  a  rehearing,  in 
which  Its  distinguished  counsel  i-eeite  nu- 
merous reasons  in  support  of  their  position 
that  tlic  original  opinions  herein  by  a  ma- 
jority uf  the  court  should  not  stand  as  the 
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decision  of  the  court.  This  case  has  been 
attended  with  much  difficulty  and  labor,  and 
the  importance  and  effect  of  Its  determina- 
tion have  not  been  OTerlooljed.  Every  ques- 
tion presented  by  the  petition  was  repeated- 
ly considered  and  discussed  by  all  the  mem- 
bers of  the  court  before  the  filing  of  any 
opinion  in  the  case.  Some  of  the  reasons 
argued  against  the  conclusions  reached  are, 
we  think,  largely  fanciful  and  speculative; 
others,  perhaps,  real  and  serious.  Of  the 
former  we  have  no  fears.  With  the  latter 
we  will  endeavor  to  deal  Judiciously  as  they 
arise.  The  greatest  stress  is  laid  upon  the 
contention  that  the  result  of  the  decision 
will  be  to  encourage  waste  and  extrava- 
gance In  the  use  of  water.  That  position  is 
not  well  founded.  There  Is  no  reason  why 
the  same  economy  cannot  be  practiced  and 
enforced  both  prior  and  subsequent  to  the 
Kale  of  a  rental  right  as  if  no  right  of  as- 
signment were  recognized  at  all.  A  sale  of 
this  right  cannot  free  it  of  any  of  its  du- 
ties or  bunlens,  nor  lessen  any  of  Its  lia- 
bilities or  obligations. 

It  Is  argued  that  to  allow  a  sale  and  trans- 
fer of  this  right  permits  a  subsequent  set- 
tler to  acquire  a  water  right  prior  in  point 
of  time  to  an  older  settler,  in  violation  of  the 
Constitution.  This  danger  is  rather  argu- 
mentative than  real.  If  one  man  goes  into 
the  market  and  purchases  a  piece  of  prop- 
erty and  pays  for  It,  he  certainly  has  a  right 
to  it,  although  bis  neighbor  wanted  the  same 
property,  and  bad  long  previous  made  over- 
tures to  purchase  it.  The  constitutional  pro- 
vision has  no  reference  to  such  acquisition. 
Its  purpose  is  to  require  ditch  owners  to 
furnish  water  to  settlers  in  the  order  of  their 
settlement  and  application.  If  one  who  lias 
arqnired  a  rental  right  sells  his  right,  the 
as.signee  does  not  become  an  original  appli- 
cant, but  takes  by  purchase  the  right  of  his 
assignor,  and  no  other  applicant  has  the  right 
to  compluia,  because  he  is  In  no  different 
position  than  that  held  by  him  prior  to  the 
sale  and  transfer— no  worse,  no  better.  No 
man  secures  or  acquires  a  preference,  in  con- 
temiriation  of  law,  who  goes  Into  the  mar- 
ket and  makes  an  honest  purchase  of  prop- 
erty, and  pays  the  price  therefor. 

It  is  suggested  that  the  effect  of  the  de- 
rision Is  to  reverse  Wllterdlng  v.  Green,  4 
Idaho,  733,  4C  Pac.  137.  This  is  a  mistaken 
idea.  On  the  contrary,  that  case  is  cited  with 
approval  in  the  concurring  opinion,  as  may 
be  seen  by  reading  it. 

We  see  no  sufficient  reason  for  granting  a 
rehearing  in  this  case,  and  the  petition  is 
therefore  denied. 

STOCKSL-AGER,  J.,  concurs. 

SI-LLIVAX,  C.  J.  (dissenting).  My  Asso- 
ciates, in  tbeir  opinion  denying  a  rehearing, 
say:  "Xo  man  secures  or  acquires  a  prefer- 
ence. In  contemplation  of  law,  who  goes  In- 
to the  market  and  makes  an  honest  purchase 
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of  property,  and  pays  the  price  therefor." 
That  statement  is  only  partially  true.  If  it 
were  extended  to  include  a  purchase  from 
one  who  bad  the  right  to  sell  the  property 
purchased,  it  would  be  complete,  and  con- 
tain a  well-recognized  rule  of  law.  But  the 
difficulty  In  applying  that  rule  of  law  to  the 
case  at  bar  is  that  the  renter  of  water  has 
no  salable  right  to  the  use  thereof,  except  in 
connection  with  the  land  on  which  it  has 
been  used,  and  to  which  land  It  has  become 
perpetually  dedicated,  under  the  provisions 
of  our  state  Constitution,  so  long  as  the 
annual  rental  value  thereof  is  paid. 
A  rehearing  ought  to  be  granted. 


STATE  ex  rel.   SALT  LAKE  CITY  y.  EL- 
DREDGE,  County  Assessor,  et  al. 

(Supreme  Court  of  Utah.     April  16,  1904.) 

TAXATION— STATE  BOARD  OF  EQUALIZATION— 
ASSESBMRNT  OF  PBOPEHT  WITHIN  COUNTY— 
CONSTrrUTIONALITY  OP  STATUTE  —  LOCAL 
BBLF-OOVEBNMENT— RULES  OF  CONSTRUCTION. 

1.  In  construing  a  constitational  provision 
the  Intention  of  the  framers  must  prevail,  what- 
ever language  may  have  been  employed  to  ex- 
press it. 

2.  In  the  absence  of  a  constitutional  system 
of  taxation  and  of  constitutional  restraint,  the 
Legislature  has  absolute  power  to  adopt  any 
means  it  sees  fit  for  the  purpose  of  assessing 
property  and  raising  revenue  to  defray  govern- 
mental expenses. 

3.  In  construing  a  particular  section  of  a  con- 
stitutional ]>roviMion,  the  court  may  refer  to 
any  other  section  or  provision  to  ascertain  the 
object,  purposp.  and  intention  of  the  framers  in 
adopting  the  section. 

4.  The  principle  that  local  authority  shall 
manage  and  control  local  aCfairs  permeates  tb' 
whole  system  of  American  government,  and  the 
Constitution  of  Utah  was  framed  with  that 
principle  in  view. 

5.  It  is  a  rule  of  statutory  and  constitutional 
construction  that  the  meaning  of  general  words 
will  be  restricted  when  it  is  found  necessary  in 
order  to  carry  out  the  intention  of  the  law- 
makers. 

6.  Const,  art.  13,  I  11,  creates  a  State  Board 
of  Equalization,  and  also  a  similar  Iraard  in 
each  county,  the  duty  of  the  State  Board  l)eing 
to  adjust  and  equalize  the  value  of  property 
among  the  several  counties,  and  the  duty  of  the 
county  board  to  adjust  and  equalize  the  valua- 
tion of  property  within  the  county.  It  also  pro- 
vides that  each  board  shall  "also  perform  such 
other  duties  as  may  be  prescrilwd  by  law."  Ar- 
ticle 8,  {  6,  provides  that  all  legal  business  aris- 
ing in  any  county  shall  be  tried  in  such  county, 
and  article  13,  §  5,  forbids  the  Legislature  to 
impose  tnxes  for  the  purpose  of  any  county, 
cit3',  or  other  municipality,  but  gives  it  power 
to  vest  in  the  corporate  authorities  thereof,  re- 
spectively, the  power  to  assess  and  collect  taxes 
for  all  purposes  of  such  corporation.  Article 
11,  8  4.  proviftps  that  the  Legislature  shall  es- 
tablish a  system  of  county  government  uniform 
throughout  the  state,  and  by  general  laws  pro- 
vide for  precinct  and  township  organizations. 
Held,  that  Laws  ISiti),  p.  102,  c.  (iS,  amending 

*;  6.  state  V.  Thomas.  60  Pac.  615,  16  Utah,  86:  Salt 
Lake  County  v.  Board  of  Equalization,  66  Pac.  378,  18 
Utah,  172:  Transit  Co.  v.  Lvncb,  66  Pac.  639,  18 
Utah,  378,  4»  L.  R.  A.  790;  Salt  Lake  City  v.  Arm- 
strong, 49  Pac.  641,  15  Utah.  472;  State  of  Utah  v. 
Armstrons.  66  Pac.  1076.  19  Utah,  117:  State  v.  City 
Council,  64  Pac.  46«,  23  Utah,  13;  Stat*  ▼.  Standtord, 
66  Pac.  lOGl,  24  Utah,  148. 
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Rev.  St.  1898,  i  2513,  and  providing  tliat  prop- 
erty and  franchises  owned  by  railroad  and  cer- 
tain other  companies  must  be  assessed  by  the 
State  Board  of  Equalization,  in  bo  far  as  it 
conferred  power  on  such  board  to  assess  prop- 
erty the  situs  and  operation  of  which  were  whol- 
ly within  one  county,  violated  Const,  art.  13,  { 
11,  as  construed  in  the  light  of  the  principle  of 
local  self-government  immanent  in  the  Consti- 
tution, and  could  not  be  justified  under  the 
clause  in  such  section  giving  the  board  power 
to  perform  other  duties  prescribed  by  law. 

7.  The  Leerislature  has  power  to  authorize  the 
State  Board  of  Equalization  to  assess,  for  reve- 
nue purposes,  property  situated  partly  in  one 
county  and  partly  in  another,  or  operated  in 
two  or  more  counties. 

Original  application  for  an  alternative 
writ  of  prohibition  by  the  state  of  Utah,  on 
the  relation  of  Salt  Lake  City,  against  Ben- 
jamin R.  Eldredge,  as  county  assessor,  and 
another.    Writ  denied. 

Charles  C.  Dey,  City  Atty.,  for  relator. 
George  Westervelt,  Co.  Atty.,  and  Andrew 
Uowat,  for  respondents. 

BARTCH,  J.  This  is  an  application  for 
an  alternative  writ  of  prohibition,  and  is  a 
proceeding  original  in  this  court  The  object 
of  the  relator  is  to  prohibit  the  assessor  of 
Salt  Lake  county  from  assessing  certain 
proiierty  situate  within  that  county,  claiming 
that  it  should  be  assessed  by  the  State  Board 
of  Equalization.  Its  contention  is  that  the 
authority  to  assess  or  value  the  property  in 
question,  for  the  purposes  of  taxation,  is 
lodged  In  that  board  by  virtue  of  the  amend- 
ment of  section  2513,  Rev.  St.  1898,  contain- 
ed in  Sess.  Laws  1899,  p.  102,  c.  68.  The  sec- 
tion, as  amended,  reads:  "All  property  and 
franchises  owned  by  railroad,  street  railway, 
car,  depot,  telegraph  and  telephone  compa- 
nies in  this  state  must  be  assessed  by  the 
State  Board  of  Equalization  as  hereinafter 
provided.  Other  franchises.  If  granted  by 
the  authorities  of  a  county  or  city,  must  be 
assessecl  in  the  county  or  city  within  which 
they  were  granted;  if  granted  by  any  other 
autliority  they  must  be  assessed  In  tbe  county 
In  which  the  corporation,  tirnis  or  persons 
owning  or  holding  them  have  their  principal 
place  of  business."  As  this  section  appears 
In  the  Revised  Statutes,  it  contains,  after  the 
words  "telephone  companies,"  the  words  "op- 
erating In  more  than  one  county,"  but  does 
not  contain  the  wonl  "depot."  As  amended 
In  chapter  (18,  p.  102,  Sess.  Laws  1899,  It  Is 
literally  a  copy  of  section  12,  c.  129,  Sess. 
Ijiws  1S9(.>.  and.  If  valid.  It  confers  power  up- 
on the  State  Board  of  Equnlizntlon  to  assess 
nil  the  property  therein  mentioned,  whether 
situate  or  operated  within  one  county,  or  In 
two  or  more  counties.  This  the  defendants 
admit,  but,  In  doing  so,  they  contend  that,  to 
the  e.vtent  that  the  amended  section  attempts 
to  confer  power  upon  the  State  Board  of 
Kqnallzntlon  to  assess  or  value  for  taxation 
any  property  sltxiate  and  operated  wholly 
within  one  county,  It  is  In  conflict  with  sec- 
tion 11,  art.  13,  of  the  Constitution  of  this 
state,  and  to  that  extent  la  inoperative  and 


void.  Section  11  reads:  "Until  otherwise 
provided  by  law,  there  shall  be  a  State  Board 
of  Equalization,  consisting  of  the  Governor, 
State  Auditor,  State  Treasurer,  Secretary  of 
State  and  Attorney-General;  also,  in  each 
county  of  this  state,  a  covmty  board  of  equal- 
ization, consisting  of  the  board  of  county 
commissioners  of  said  county.  The  duty  of 
the  State  Board  of  Equalization  shall  be  to 
adjust  and  equalize  the  valuation  of  the  real 
and  personal  property  among  the  several 
counties  of  the  state.  The  duty  of  the  coun- 
ty board  of  equalization  shall  be  to  adjust 
and  equalize  the  valuation  of  the  real  and 
personal  property  within  their  respective 
counties.  Each  board  shall  also  perform 
such  other  duties  as  may  be  prescribed  by 
law." 

As  will  be  noticed,  by  this  section  of  the 
Constitution  there  were  created  and  estab- 
lished two  boards  of  equalization,  each  to  act, 
and  discharge  duties,  independent  of  the  oth- 
er. Each  was  designed  to  perform  special 
and  Important  functions.  Both  are  creatures 
of  the  Constitution— of  the  sovereignty  itself 
—and  each  is  endowed  with  unlimited  power 
to  operate  within  a  limited  sphere.  The  pow- 
ers and  duties  of  the  State  Board  are  to  "ad- 
just and  equalize  the  valuation"  of  all  prop- 
erty, for  the  purposes  of  taxation,  "among 
the  several  counties  of  the  state."  The  pow- 
ers and  duties  of  coimty  boards  are  to  "ad- 
just and  equalize  the  valuation"  of  all  prop- 
erty, for  the  purposes  of  taxation,  "within 
their  respective  counties."  The  territorial 
limits  of  the  State  Board,  within  which  it 
may  perform  its  functions,  are  coextensive 
with  those  of  the  state,  while  those  of  a 
county  board  are  coextensive  with  those  of 
tlie  county,  neither  one  of  the  boards  having 
power  to  perform  acts  which  will  he  an  en- 
croachment upon  the  domain  of  the  other,  or 
upon  that  of  any  other  officer.  This  Is  so. 
notwithstanding  that  the  State  Board  has 
power,  If  necessary  for  the  purposes  of  equal- 
ization, either  to  raise  or  lower  the  total  val- 
uation of  the  property  of  any  county  fixed 
by  the  county  board  and  as-sessor.  Altbough 
It  may  do  this,  It  cannot,  under  any  of  the 
provisions  of  section  11  of  the  Constitution 
thus  far  considered,  invade  the  province  of  a 
county  board  In  an  attempt  to  adjust  and 
equalize  valuations  of  property,  wholly  with- 
in one  county,  as  between  individuals.  Sstate 
V.  Thomas,  16  Utah,  86,  50  Pac.  615.  Nor  do 
any  of  these  provisions  empower  the  State 
Board  to  Invade  the  province  of  an  assessing 
officer  to  assess  or  value  property,  situate 
wholly  within  one  county,  for  the  purposes 
of  taxation.  If  such  power  exists  In  that 
board.  It  exists  by  virtue  of  the  amended  sec- 
tion of  the  statute  above  quoted,  which,  the 
relator  Insists.  Is  a  valid  exercise  of  legisla- 
tive power,  tmder  the  last  sentence  In  sec- 
tion 11  of  the  Constitution,  above  quoted, 
where  It  Is  provided  that  "each  board  shall 
perform  such  other  duties  as  may  be  pre- 
scribed by  law."    The  question,  then,  is,  does 
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thla  proTlsion  empower  tbe  Leglslatmre  to 
prescribe  duties  for  that  board  other  than 
such  as  pertain  to  the  adjustment  and  equal- 
ization of  the  valuation  of  property,  for  reve- 
nue purposes,  among  tbe  several  counties  of 
the  state?  In  other  words,  was  It  the  Inten- 
tion of  the  framers  of  the  Constitution,  by 
this  last  provision  of  the  section,  to  confer 
power  upon  the  Legislature  to  authorize  the 
State  Board  to  assess  property  situated  and 
operated  wholly  within  a  single  county,  and 
thus  extend  the  domain  or  sphere  of  that 
board  as  limited  by  the  express  provisions 
Immediately  preceding?  The  intention  of  the 
framers  of  the  Constitution,  whatever  lan- 
guage may  have  been  employed  to  express  it, 
must  prevail.  Such  intention,  after  the  adop- 
tion of  tbe  Constitution  by  the  people,  be- 
came tbe  will  of  the  sovereignty  expressed 
in  tbe  supreme  law,  and  any  legislative  en- 
actment which  does  not  conform  to  such  will 
is  without  force  and  void. 

In  determining  the  question  here  present- 
ed, we  must  not  be  unmindful  of  tbe  fact 
that  the  assessment  and  collection  of  taxes, 
for  tlie  support  of  the  government,  are 
among  the  highest  acts  of  supreme  power. 
Where,  therefore,  the  sovereignty  Itself  pre- 
scribes a  system  for  the  assessment  of  prop- 
erty for  the  purposes  of  revenue,  every 
branch  of  the  government  Is  bound  by  It. 
But  in  the  absence  of  such  a  system  in  the 
paramount  law,  and  of  constitutional  re- 
straint, the  Legislature  has  absolute  power 
to  adopt  any  means  it  sees  fit  for  the  pur- 
pose of  assessing  property  to  raise  revenue 
to  defray  the  expenses  of  the  government 
The  ijower  to  tax  property  for  governmental 
purposes  is  inherent  in  the  state,  and  may 
be  exercised  by  the  Legislature,  subject  to 
constitutional  restrictions.  The  Constitution 
does  not  confer  such  power  upon  the  Legis- 
lature, but  imposes  limitations  and  restric- 
tions upon  the  inherent  power,  so  as  to  ef- 
fectuate the  object  and  Intentions  of  the 
framers  of  the  ConstitutioTi,  and  of  the  peo- 
ple who  adopted  It.  In  construing  the  su- 
preme law,  the  meaning  of  the  framers  must 
be  ascertained  from  the  whole  pur\'iew  of 
the  Instnmient,  and.  In  construing  a  partic- 
ular section,  the  court  may  refer  to  any  other 
section  or  provision  to  ascertain  what  was 
the  object,  purpose,  and  Intention  cf  the 
Constitution  makers  in  adopting  such  sec- 
tion. In  a  case  like  this  the  court  will  also 
consider  the  system  of  government  in  vogue 
prior  to  and  at  the  time  of  the  framing  of 
the  Constitution,  and  the  political  history  of 
the  country,  and,  out  of  the  different  con- 
stmctioDS  possible,  will  adopt  and  apply  that 
which  is  most  in  accord  with  the  genius  of 
our  Institutions,  the  one  most  likely  Intended 
by  the  framers  of  the  instrument.  Texas  & 
Pac.  Ry.  v.  Inter-State  Com.,  162  U.  S.  197, 
218.  16  Sup.  Ct.  606,  40  L.  Ed.  940. 

One  of  the  distinctive  features  of  our  re- 
pnUtcan  form  of  government  is  the  system 
of  local  self-government,  whereby  local  goV' 


emmental  affairs  are  administered  by  local 
authorities,  and  not  by  agents  of  the  general 
government.  History  shows  that  this  sys- 
tem, which  permits  the  people  to  control  lo- 
cal affairs,  has  existed  in  this  country  since 
the  inception  of  the  government,  and  it  will 
continue  to  exist  so  long  as  our  American 
Union  lasts,  because  it  has  become  a  prin- 
ciple lu  our  framework  of  government,  and 
an  inseparable  Incident  to  the  government 
itself.  All  our  institutions  were  founded 
with  a  view  to  local  self-government,  and  as- 
sume its  continuance  as  one  of  tbe  undoubt- 
ed rights  of  the  people.  Cooley,  Const.  Llm. 
207.  Looking  into  the  Constitutions  of  the 
several  states  and  of  the  United  States,  it 
will  readily  be  observed  that  the  intention 
of  the  framers  of  those  Instruments  was  that 
the  agencies  by  which  power  was  to  be  ex- 
ercised should  be  brought  as  close  as  pos- 
sible to  the  subjects  uix>n  which  the  power 
was  to  operate.  When  the  care  exercised 
and  means  adopted  are  taken  into  consider- 
ation, the  conclusion  seems  irresistible  that 
the  design  was  to  bring  the  agencies  and 
subjects  into  the  closest  possible  proximity. 
The  design  of  Juxtaposition  of  agencies  and 
subjects  is  clearly  discernible  by  an  exam- 
ination of  our  American  constitutional  law. 
It  Is,  likewise,  under  the  English  system  of 
government,  from  which,  doubtless,  our  fore- 
fathers obtained  the  idea.  In  contradistinc- 
tion to  a  purely  monarchical  form  of  gov- 
ernment, where  power  is  concentrated  in  one 
supreme  ruler,  our  American  system  of  gov- 
ernment is  opposed  to  centralization  of  pow- 
er. The  Idea  which  permeates  our  whole 
system  Is  that  local  authority  shall  manage 
and  control  local  affairs.  These  are  Inalien- 
able rights  of  the  people,  guarantied  by  the 
Constitution  of  the  United  States,  and  can- 
not be  taken  away.  "Local  self-govern- 
ment," says  Judge  Cooley,  "having  always 
been  a  part  of  the  English  and  American  sys- 
tems, we  shall  look  for  Its  recognition  in  any 
such  instrument.  And,  even  if  not  expressly 
recognized,  it  is  still  to  be  understood  that 
all  these  instruments  are  framed  with  Its 
present  existence  and  anticipated  continu- 
ance in  view."  Cooley,  Const.  Llm.  47.  See, 
also,  page  223,  Id.  The  Constitution  of  this 
state,  the  same  as  of  every  other  state,  was 
framed  with  local  self-government  in  view. 
History  shows  that  the  territory  which  Is 
comprised  within  the  boundaries  of  this  state 
constituted,  under  the  territorial  form  of  gov- 
ernment, n  system  of  subdivisions,  having 
been  divided  into  counties,  precincts,  and 
other  districts  and  municipalities.  Each  of 
these  subdivisions  had,  under  the  general 
laws  of  the  territory,  a  system  of  local  self- 
government,  whereby  local  affairs  were  con- 
trolled by  local  authorities  elected  by  the 
people  of  the  subdivision.  This  was  so  as 
to  taxation,  as  well  as  to  other  subjects. 
When  the  Constitution  was  framed,  the  same 
system  of  subdivisions  and  local  government 
was  adopted,  with,  In  some  instances,  closer 
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adherence  to  local  government,  as  where  It 
la  provided  that  all  legal  business  arising  In 
any  county  shall  be  tried  In  such  county  (ar- 
ticle 8,  I  6),  and  where  the  Legislature  Ifl 
forbidden  to  "Impose  taxes  for  the  purpose  of 
any  county,  .city,  town  or  other  municipal 
corporation,  but  may  by  law,  vest  In  the  cor- 
porate authorities  thereof,  respecUvely,  the 
power  to  assess  and  collect  taxes  for  all  pur- 
poses of  such  corporation."  Article  13,  t  6. 
Here  is  Indicated  an  intention  to  have  local 
business  transacted  and  local  affairs  man- 
aged and  controlled  by  local  authorities. 
And  the  t»m  "assess,"  as  here  employed, 
has  a  comprehensive  meaning.  It  Includes 
the  valuation  of  property,  as  well  as  the 
levying  of  the  rate  of  taxation.  The  spirit 
of  local  self-government  which  permeated 
the  framers  of  the  Constitution  becomes  yet 
more  manifest  when  the  provision  of  section 
4,  art  11,  that  the  "Legislature  shall  estab- 
lish a  system  of  county  government,  which 
shall  be  uniform  throughout  the  state,  and 
by  general  laws  shall  provide  for  precinct 
and  township  organizations,"  is  considered. 
Here  Is  an  express  provision  of  the  fimda- 
mental  law  recognizing  such  government 
Tbe  fact  is  that  every  provision  of  the  Con- 
stitution relating  to  this  Important  subject 
appears  to  manifest  an  intention  to  bring 
those  through  whom  power  Is  to  be  exercised 
as  close  as  possible  to  the  subjects  upon 
which  the  power  is  to  operate— to  preserve 
tbe  right  of  local  self-government  to  the  peo- 
ple, and  to  restrict  every  encroachment  upon 
such  right  And,  as  has  been  seen,  this  Is 
In  harmony  with  history,  with  our  American 
constitutional  law,  with  our  notions  of  de- 
centralization of  power,  and  with  the  spirit 
and  genius  of  our  institutions. 

In  the  light  of  these  considerations,  the 
conclusion  is  inevitable  that  there  was  no 
intention  on  the  part  of  the  framers  of  the 
Constitution  by  the  use.  In  tbe  last  sentence 
of  section  11,  art  13,  of  the  general  words, 
"such  other  duties  as  may  be  prescribed  by 
law,"  to  confer  power  upon  the  Legislature 
to  authorize  the  State  Board  of  Equalization, 
a  state  agency  with  power  over  general  state 
affairs,  to  Invade  the  province  of  local  offi- 
cers and  administer  local  affairs  by  assess- 
ing, for  revenue  purposes,  property  the  situs 
and  operation  of  which  is  wholly  within  one 
county.  If  the  construction  which  the  relator 
seeks  to  place  upon  that  language  of  the 
Constitution  were  to  be  adopted,  then  there 
would  seem  to  be  no  reason  why  the  State 
Board,  by  legislative  enactment  migbt  not 
be  authorized  to  also  levy  and  collect  the 
taxes  upon  property  situate  wholly  within 
one  county,  or  to  p^^orm  any  other  local 
duties  which  the  Legislature  might  see  fit  to 
impose  upon  the  board.  As  will  be  noticed, 
this  would  clearly  be  in  violation  of  section 
ft,  art  13,  which  directs  the  Legislature  to 
vest  in  tbe  corporate  authorities  the  power 
to  Msess  and  collect  taxes  for  local  purpoaen 


With  power  ao  vested,  tbe  corporate  author- 
ities, with  the  coimty  board  of  equalization, 
constitute  all  the  officers  necessary  to  s*- 
cure  "a  uniform  and  equal  rate  of  assess- 
ment and  taxation"  In  a  county,  agreeably 
to  the  provisions  of  section  3,  art  13,  with- 
out any  Interference  by  tbe  State  Board. 
That  the  Intention  of  tbe  framers  of  the 
Constitution  was  to  confine  the  duties  of  tbe 
State  Board  to  adjusting  and  equalizing  tbe 
valuation  of  taxable  property  among  the  sev- 
eral counties  of  the  state,  and  to  doing  such 
things  as  are  necessary  or  incidental  to  such 
adjustment  and  equalization,  we  entertain  no 
doubt;  aud,  to  cany  out  such  intention,  it 
becomes  the  duty  of  the  court  to  read  the 
general  words  in  tbe  last  sentence  of  section 
11  In  the  light  of  the  previous  words  with 
which  they  are  associated  and  which  confer 
the  power,  and  to  so  construe,  the  language 
employed,  in  view  of  the  conditions  and  con- 
siderations which  confronted  and  actuated 
the  framers  of  the  instrument,  as  not  to  en- 
large the  powers  conferred.  It  is  a  rule  of 
statutory  construction,  which  may  be  ap- 
plied with  equal  force  In  constitutional  con- 
struction, that  the  meaning  of  general  words 
will  be  restricted  whenever  It  is  found  nec- 
essary to  do  so  in  order  to  carry  out  the  in- 
tention of  the  lawmaking  power.  Under  this 
rule  the  general  words  "other  duties,"  used 
in  the  last  sentence  of  the  section,  must  be 
restricted  to  mean  other  duties  of  similar 
character  with  duties  Indicated  in  the  pre- 
vious provision  to  be  performed  by  the  State 
Board.  The  duties  Intended  to  be  performed 
by  that  board  are  all  such  as  pertain  to  the 
adjustment  and  equalization  of  the  valuation 
of  taxable  property  among  tbe  several  coun- 
ties of  the  state,  and  the  Legislature  has  no 
power  to  authorize  that  board  to  perform  any 
acts  which  are  not  in  their  character  and 
nature  calculated  to  effect  such  adjustment 
and  eguulization. 

In  United  States  v.  Bevans,  3  Wheat  336, 
4  Lb  Ed.  404,  a  similar  question  of  cwutnic- 
tion  was  before  the  Supreme  Court  of  the 
United  States.  In  that  case  the  defendant 
was  Indicted,  for  the  crime  of  murder.  In  the 
Circuit  Court  for  the  District  of  Massachu- 
setts, and  convicted  of  that  crime.  At  the 
time  the  offense  was  committed  the  pristwer 
and  the  deceased  were  in  tbe  service  of  the 
United  States,  on  board  a  ship  of  war,  where 
the  fatal  act  was  committed.  At  the  same 
time  the  ship  was  lying  at  anchor  in  the 
main  channel  of  Boston  Harbor.  In  the  act 
under  which  the  prisoner  was  tried  it  waa, 
among  other  things,  provided  "that  If  any 
person  or  persons  shall,  within  any  tort; 
arsenal,  dockyard,  maga^e^  or  In  any  other 
place,  or  district  of  country,  under  the  aole 
and  exclusive  Jurisdiction  of  the  United 
States,  commit  the  crime  of  wilful  murder, 
such  person  or  persons,  on  being  thereof  coo- 
Ylcted,  shall  suffer  death."  U,  in  constru- 
ing that  statute,  f  uU  effect  bad  been  stveB  to 
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the  general  wonta  "or  any  other  place,  or 
district  of  country,  under  the  sole  and  exclu- 
sire  Jurisdiction  of  the  United  States,"  they 
-would  have  Included  the  offense  charged,  be- 
cause It  yraa  committed  on  board  a  ship  of 
■war,  and  It  was  contended  that  a  ship  of 
-war,  on  the  deck  of  which  the  crime  was  per- 
petrated, was  a  place  within  the  sole  and 
exclusive  Jurisdiction  of  the  United  States. 
But  the  court  held  that  a  murder  committed 
on  board  a  ship  of  war  lying  within  the  har- 
bor of  Boston  was  not  cognizable  in  the  Cir- 
cuit Coui-t  for  the  District  of  Massachusetts, 
and,  in  construing  the  statute,  said:  "The 
objects  with  wWch  the  word  'place'  is  as- 
sociated are  all  in  their  nature  fixed  and  ter- 
ritorial. A  fort,  an  arsenal,  a  dockyard,  a 
magazine,  are  all  of  this  character.  When 
the  sentence  proceeds  with  the  words,  'or  in 
any  other  place  or  district  of  country  under 
the  sole  and  exclusive  Jurisdiction  of  the 
United  States,'  the  conclusion  seems  irre- 
sistible that  by  the  words  'other  place'  was 
intended  another  place  of  a  similar  character 
with  those  previously  enumerated."  Suth. 
Stat  Const.  i§  2(52-260;    Reiche  v.  Smythe, 

13  Wall.  162,  20  L.  Ed.  506;  United  States 
V.  Freight  Association,  166  U.  S.  290.  17  Sup. 
Ct.  540,  41  L.  Ed.  1007;  Brewer  v.  Blougher, 

14  Pet  178,  1»8,  10  L.  Ed.  406. 

From  the  foregoing  considerations  it  is 
clear  tliat  the  Legislature  has  no  power,  un- 
der tlie  Constitution,  to  authorize  the  State 
Board  of  Equalization  to  assess  or  value 
property,  for  the  purposes  of  taxation,  the 
situs  and  operation  of  which  are  wholly  with- 
in one  county.  In  so  far  as  section  2513,  Uev. 
St  1808,  Sess.  Laws  1899,  p.  102,  c.  68,  un- 
dertakes to  confer  such  authority  upon  that 
board,  it  is  in  contravention  of  the  Constitu- 
tion, and  is  null  and  void.  The  Legislature, 
however,  as  this  court  decided  on  previous 
occasions,  has  power  to  authorize  the  State 
Board  to  assess,  for  revenue  purposes,  prop- 
erty situate  partly  In  one  county  and  partly 
In  another,  or  operated  in  two  or  more  coun- 
ties, because  the  assessment  of  such  prop- 
erty may  fairly  he  regarded  as  an  act  of  ad- 
Justing  and  equalizing  the  valuation  of  prop- 
erty between  different  counties  of  the  state. 
The  views  herein  expressed  are  not  opposed 
to.  but  are  in  harmony  with,  our  former  de- 
cisions, under  the  Constitution,  on  the  sub- 
ject of  taxation.  State  v.  Thomas,  16  Utah, 
m,  50  Pac.  615;  Salt  Lake  County  v.  Board 
of  lOqualization,  18  Utah,  172,  55  Pac.  378; 
Transit  Co.  v.  Lynch,  18  Utah,  378,  55  Pac. 
63J),  48  L.  E.  A.  790;  Salt  Lake  aty  v.  Arm- 
strong, 15  Utah,  472,  49  Pac.  641;  State  of 
Utah  V.  Armstrong,  19  Utah,  117,  56  Pac. 
107«;  State  v.  City  Council,  23  Utah,  13,  64 
Pac.  400;  State  t.  Standford,  24  Utah,  148, 
«0  Pac.  1061. 

The  writ  of  prohibition  must  be  denied, 
-with  costs.    It  is  80  ordered. 

BASKIS,  C.  J.,  and  McCARTY,  J.,  concur. 


LESTER  »t  al.  v.  HIGHLAND  BOY  GOLD 

MIN.  CO.  et  ai. 

(Supreme  Court  of  Utah.     April  14.  1004.) 

DESTBUCTION  OF  OROWINO  CROPS— MBASITBE  OF 

DAUAUBS— TOBT  FOB  UNLI<)UIOATED  OAM- 

AOES — RIGHT  TO  INTEREST. 

1.  The  measure  of  damages  for  the  injury  or 
destruction  of  ffrowing  crops  is  the  vnhie  of  the 
crops  in  the  condition  they  were  in  at  the  time 
of  their  injury  or  destruction,  and  not  the  mar- 
ket value  at  the  time  of  their  maturity  or  during 
the  market  season. 

2.  In  tort  for  unliquidated  damages,  interest 
on  the  damages  assessed  from  the  date  of  the 
commencement  of  the  action  up  to  the  date  of 
the  verdict  is  not  recoverable. 

Appeal  from  District  Court,  Salt  Lake 
County;    S.  W.  Stewart  Judge. 

Action  by  Feargues  Lester  and  another 
against  the  Highland  Roy  Gold  Mining  Com- 
pany and  another.  From  a  Judgment  for 
plaintiffs,  defendants  api^Al.    Reversed. 

Sutherland,  Van  Cott  &  Allison,  for  appel- 
lants. C.  S.  Varlan  and  Henderson,  Pierce, 
Critchlow  &  Barrette,  for  respondeuts. 

BARTCn,  .T.    This  Is  an  action  to  recover 
for  damages  to  growing  crops.    The  amended 
complaint  hrrpin  was  filed  April  10, 1902,  and 
It  was  alleged,  lu  substance,  that  about  June, 
ISOt).  the  defendant  company,  having  erected 
tlie  Highland  Boy  smelter,  began  operations, 
and  thereafter,  to  the  comraeueement  of  this 
suit,  reduced  large  quantities  of  copper  ores, 
and  thereby  caused  to  be  emitted,  from  the 
smokestack  of  the  smelter,  smoke,  gases,  and 
fmucs    charged    with    various    mineral    sub- 
stances, which  were  carried  by  the  winds  and 
deposited    upon   the   farm   of    the   plaintiffs, 
about  a  mile  distant  from  the  smelter;    that 
these    substances    were    highly    deleterious 
to  vegetable  life;  and  that,  as  a  consequence, 
the  growing  crops  and  trees  on   said  farm 
were  dnmagp<l  and  destroyed.     The  answer 
admitted   the  erection   and  operation  of  the 
smelter,  but  denied  the  other  material  allega- 
tions of  the  complaint.    From  the  record  and 
evidence   it   ai)i)ear8   that    the    farm   of   the 
plaiutiffs  Is  situate  from  one-half  to  three- 
quarters  of  a  mile  northeast  of  the  Highland 
Boy  smelter,  the  west  end  of  It  l)elng  directly 
north  thereof;   that  about  1%  miles  south  of 
the  Highland  Boy  Is  situated  the  Bingham 
Consolidated  smelter;   that  about  one-quarte- 
of  a  mile  south  of  the  latter  is  the  I'nite<l 
States  smelter;    that  the   Bingbam    Consoli- 
dated was  in  operation  during  the  latter  por- 
tion of  the  time  the  plaintiffs  sue  for  dam- 
ages;   that  lx)th  the  Bingham    Couaolldated 
and  the  United  States  smelters  were  in  opera- 
tion since  the  commencement  of  tills  action; 
that  all  the  smelters  were  operated   for  the 
puri)ose  of  reducing  ores;    that   the  wind  In 

f  1.  Parr  v.  Qrlffltb.  9  UUh.  416,  36Pac.  SM:    N. 

P.  C.  Irr.  Co.  V.  Canal  Co.,  23  Utah.  1»9.  ~  P»<^'  »«- 

f  2.  Nichols  V.  Railroad  Co.,  7   Utah.  510.  27  Pac. 

See  Oamasw,  vol.  16,  Cent.  DIB.    M  >*•  '"• 
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that  locality  fluctuates,  but  that  Its  general 
direction  Is  north  and  south;  and  that  the 
damages  sued  for  were  occasioned  by  the  re- 
duction of  the  ores,  which  created  smoke, 
dust,  gases,  and  fumes,  that  were  carried  by 
the  wind  onto  the  plaintifCs'  farm  and  depos- 
ited on  their  crops  and  trees,  causing  them  to 
be  injured  and  destroyed.  At  the  trial,  the 
Jury  returned  a  verdict  In  favor  of  the  plain- 
tiffs for  damages  in  the  sum  of  $2,500,  with 
Interest  thereon,  from  the  commencement  of 
the  action  to  the  date  of  the  verdict,  amount- 
ing to  $258.44.  Judgment  was  thereupon  ren- 
dered for  the  sum  of  $2,759.44,  with  interest 
thereon  at  8  per  cent,  from  date  thereof.  The 
defendants  appealed. 

From  the  theory  upon  which  this  case  was 
tried  by  the  defense,  it  appears  to  be  conceded 
that  the  plaintiffs  are  entitled  to  some  com- 
pensation for  Injuries  to  their  crops  and  trees, 
but  the  appellants  Insist  that  the  court  erred 
In  Its  charge  to  the  Jury  respecting  the  meas- 
ure of  damages.  That  portion  of  the  charge 
objected  to  on  this  point  reads  as  follows: 
"The  plaintiffs  In  this  case  are  entitled  to 
recover  only  such  damages  to  their  crops  of 
lucern,  potatoes,  oats,  com,  beets,  wheat,  and 
such  things  as  are  sued  for,  as  they  were 
worth  at  the  time  when  destroyed  or  injured, 
and  at  the  place  where  Injured  or  destroyed. 
In  other  words.  If  they  were  Injured  or  de- 
stroyed at  or  before  the  time  of  harvest  In 
the  different  years  respectively,  then  In  arriv- 
ing at  the  damages  you  must  take  the  market 
value  of  such  products  and  crops  not  later 
than  the  prices  prevailing  at  the  time  of  such 
harvest,  or  during  the  market  season."  This 
instruction,  considered  as  a  whole.  Is  clearly 
eiToneous.  Tlie  rule  stated  In  the  first  sen- 
tence has  the  support  of  authority,  but.  In  at- 
tempting to  explain  It  In  the  last  sentence, 
the  court  virtually  set  the  rule  aside,  and  mis- 
directed the  jury  by  stating  that,  In  arriving 
at  the  damages,  they  must  take  the  "market 
value  of  such  products  and  crops  not  later 
than  the  prices  prevailing  at  the  time  of  such 
harvest,  or  during  the  market  season." 
While,  In  cases  of  de.struction  of  growing 
crops.  It  is  proper  and  important  to  Introduce 
and  admit  evidence  showing  the  kind  of  crops 
the  land  is  capable  of  producing,  the  kind  of 
crops  destroyed,  the  average  yield  per  acre  of 
each  kind  on  the  land  In  dispute,  and  on  other 
similar  lands  in  the  immediate  neighborhood 
cultivated  in  like  manner,  the  stage  of  growth 
of  the  crops  at  the  time  of  injury  or  destruc- 
tion, the  expenses  of  cultivating,  harvesting, 
and  marketing  the  crops,  and  tlie  market 
value  at  the  time  of  maturity,  or  within  a 
reasonable  time  after  the  injury  or  destruc- 
tion of  the  crops,  and  while  all  such  evidence 
may  be  considered  by  the  Jury  in  determining 
the  amount  of  damages,  If  any,  still  the  true 
measure  of  compensation  Is  the  value  of  the 
crops  In  the  condition  they  were  In  at  the 
time  of  their  injury  or  destruction,  and  not 
the  market  value  at  the  time  of  maturity  or 
during  the  market  season.    "For  destroying 


or  carrying  away  growing  crops,  the  measure 
of  compensation,"  says  Judge  Sutherland,  "is 
their  value  In  the  condition  in  which  they 
were  at  the  time  of  the  trespass."  3  Suth. 
Damages,  {  1023.  In  3  Sedgwick  on  Dam- 
ages, !  937,  the  author  says:  "In  estimating 
the  value  of  the  crop,  the  prevailing  rule 
seems  to  be  to  take  Its  actual  value  at  the 
time  of  the  trespass,  not  Its  probable  value, 
assuming  that  it  would  have  matured."  As 
to  the  rule  stated  in  Smith  v.  Chicago,  C.  & 
D.  R.  R.  Co.,  38  Iowa,  518,  that  the  measure 
of  damages  is  the  "difference  bet\feea  the 
market  value  of  the  crops  when  ripe  and 
their  value  in  an  Injured  state,  less  the  cost 
of  growing  them,"  the  author,  in  the  same 
section,  says:  "This  rule,  however,  is  objec- 
tionable, because  it  assumes,  without  proof, 
tliat  the  crops  would  have  come  to  maturity." 
In  Texas  &  St.  Louis  R.  R.  Co.  v.  Young,  60 
Tex.  201,  it  was  said:  "The  true  measure  of 
damages  was  the  value  of  the  crops  at  the 
time  they  were  destroyed.  In  arriving  at 
that,  from  the  very  nature  of  the  question, 
great  liberality  in  making  proof  must  \ae  al- 
lowed, and  even  the  opinions  of  witnesses 
qualified  by  experience  to  si)eak  upon  the  sub- 
ject would  be  admissible.  1  Wharton  on  Evi- 
dence, 447,  448;  1  Greenleaf,  440,  note.  But 
at  last  the  question  is,  what  was  the  value  of 
the  property  at  the  time  It  was  destroyed? 
That  the  value  of  the  probable  yield  at  the 
time  the  crop  would  have  matured  and  been 
gathered  is  not  the  true  measure  Is  evident, 
for  at  any  stage  In  the  growth  of  a  crop  it  re- 
quires lal}or  to  cultivate  and  gather  It,  more 
or  less,  as  the  crop  may  be  advanced,  and 
these  elements  go  Into  the  makeup  of  the 
value  at  maturity.  If  the  crop  be  destroyed 
before  maturlt>',  the  labor  of  the  farmer  Is  not 
further  directed  to  it,  and  he  Is  free  to  em- 
bark In  other  profitable  employment  To  give 
the  value  of  a  matured  and  gathered  crop 
would  be  to  give  compensation  for  labor 
never  performed,  and  for  an  injury  received." 
The  Supreme  Court  of  Coloi-ado,  in  Colo.  Coa 
L.  &  W.  Co.  V.  Hartman,  5  Colo.  App.  150, 
S8  Pac.  G2,  Iield:  "The  measure  of  damages 
for  the  destruction  of  growing  crops  by  water 
from  an  IiTlgation  ditch  is  the  value  of  the 
crops  In  the  condition  they  were  at  the  time 
of  the  Injury."  So,  in  Lommelaud  v.  St.  P., 
SI.  &  M.  Uy.  Co.,  35  Minn.  412,  29  N.  W.  119, 
it  was  said:  "In  such  cases  the  general  rule 
appears  to  be  that  the  damages  are  to  be  e.«ttl- 
mnted  as  of  the  time  of  the  injury,  and  the 
measure  of  damages  is  compensation  for  the 
value  of  the  crops  in  the  condition  they  are 
in  at  that  time."  3  Suth.  Damages,  §  1049; 
(!ulf,  C.  &  S.  F.  Ry.  Co.  v.  Carter  (Tex.  Civ. 
App.)  25  S.  W.  102:^;  Iti<-hardson  v.  Xorth- 
rup,  6G  Borb.  85;  Handforth  v.  Mayuard,  ISW 
Mass.  414,  28  N.  K.  348;  Foisom  v.  Log-l>riv- 
Ing  Co.,  41  Wis.  602;  Seely  v.  Alden,  61  Pa. 
302,  100  Am.  Dec.  642;  S.  &  E.  T.  Ry.  Co.  v. 
Joachiml,  58  Tex.  456;  Gresham  v.  Taylor,  51 
Aln.  505;  Farr  v.  (JrifBth,  9  Utah.  416.  35  Pac. 
506;  N.  P.  C.  Irr.  Co.  v.  Canal  Co.,  23  Utah, 
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109,  fi3  Pac.  812;  15  Am.  Cent.  Digest,  S  281, 
•col.  2013;  Little  Schuylkill  Nav.  Co.  v.  Rich- 
ards' Adm'r,  57  Ta.  142,  98  Am.  Dec.  209. 

The  appellant  also  contends  that  the  court 
eiTed  In  instructing  the  jury  tliat  they  should 
allow  Interest  on  the  damages  assessed  by 
them  In  favor  of  the  plaintiffs  from  the  date 
of  the  commencement  of  the  action  up  to  the 
date  of  the  verdict.  This  contention  appears 
to  be  well  taken.  The  action  was  for  a  tort, 
and  the  damages  were  unliquidated,  and  this 
court,  in  Nichols  v.  Railroad  Co.,  7  Utah,  610, 
27  Pac.  603,  which  was  an  action  for  a  tort, 
where  the  damages  were  unliquidated,  and 
where  the  Jury  returned  a  verdict  for  so  much 
damages,  and  so  much  for  interest  thereon, 
held  "that  there  is  no  authority  for  the  grant- 
ing of  Interest  in  such  a  case."  Under  the 
d£K.-trlne  of  that  case  the  instruL'tion  respecting 
Interest  was  erroneous.  As  a  new  trial  must 
be  granted  because  of  the  errors  abeady 
pointed  out,  we  do  not  deem  it  important  to 
discuss  and  decide  the  other  questions  pre- 
sented herein,  since  the  same  questions  may 
not  again  arise. 

The  Judgment  is  reversed,  with  costs,  and 
the  cause  remanded  with  insti'uctions  to  the 
court  below  to  grant  a  new  trial.  It  is  so  or- 
dered. 

BASKIX,  C.  J.,  and  McCARTY,  J.,  concur. 


GLASSMAN  v.  CONDON. 
(Supreme  Court  of  Utah.    April  14,  lOM.) 

VENDOR     AND     PURCIIASEB  —  OBLIGATIONS     OF 
VENDOR— FirRNIHIlINO  MARKETABLE  TI- 
TLE—CONTRACTS— CONSTRUCTION. 

1.  A  vendor,  i)eforp  he  can  compel  payment 
of  the  price  or  any  part  thereof  under  a  contract 
of  purchase  obligating  him  to  furnish  good  title 
or  warranty  deed,  must  make  a  tender  of  title 
free  from  incumbrances,  unless  the  contract  by 
its  tenns  or  the  oircnmstances  leading  up  to  the 
transaction  shows  that  the  parties  intended  ttiat 
the  sale  should  l>e  made  subject  to  the  defects  in 
the  title. 

2.  Rev.  St.  18f>8.  i  1981,  provides  that  a  war- 
ranty deed  shall  have  the  effect  of  a  convey- 
ance in  fee  simple  with  covenants  that  the  prem- 
ises are  free  from  incumbrances.  A  contract  re- 
cited that  the  vendee  assumed  $2.'>0  of  a  mort- 
Eage  of  ?1,0()0  existing  on  the  land,  and  that 
tlie  vendor  would  make  to  the  vendee  a  warranty 
deed  on  the  payment  of  a  certain  sum,  "subject 
to  a  mortgage  of  $2.~><),  which  the  party  of  the 
second  part  assumes  and  agrees  to  pay."  Held, 
that  the  vendor  was  ix)nnd  to  furnish  a  war- 
ranty dee<l  to  the  property  subject  to  a  mort- 
gage of  S^.^)  only,  and  not  to  a  mortgage  of 
$1,000. 

Appeal  from  District  Court,  Weber  Coun- 
ty; H.  U.  Rolapp,  Judge. 

Action  by  William  Ulassman  against  Liz- 
zie Condon.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Uevei-sed. 

The  facts  and  circumstances  out  of  which 
this  action  arose  are  as  follows:  On  the  22d 
day  of  August,  1002,  plaintiff  was,  and  for 
sevenil   years  prior  thereto  had  been,  the 

1  2.  Leonard  t.  WoodruS.  65  Pac.  1S9,  23  Utah,  4M. 


owner  of  a  certain  piece  of  real  estate  four 
rods  In  width  by  134  feet  In  length,  situate 
in  Ogden  City,  Utah.  On  the  date  mentioned 
plaintiff  entered  Into  a  written  contract  with 
defendant,  whereby  he  agreed  to  sell  to  de- 
fendant a  portion  of  the  ground  referred  to. 
The  agreement,  so  far  as  material  here.  Is 
as  follows: 

"Witnesseth:  That  In  consideration  of  the 
stipulations  herein  contained  and  the  pay- 
ments to  be  made  as  herein  specified,  the 
first  party  (AVllliam  Classman)  agrees  to  sell 
to  the  second  party  (Lizzie  Condon)  the  fol- 
lowing described  premises  situate  in  the  City 
of  Ogden,  Utah,  to-wlt:  [then  follows  the  de- 
scription of  a  piece  of  land  one  rod  In  width 
and  134  feet  in  length]  for  the  sum  of  six 
hundred  and  twenty-five  ($025.00)  dollars,  on 
which  said  sum  the  said  party  of  the  second 
part  has  paid  the  sum  of  one  hundred 
($100.00)  dollars,  being  a  part  of  the  purchase 
money. 

"And  the  said  party  of  the  second  part  In 
consideration  of  the  premises  hereby  agrees 
to  pay  to  the  said  party  of  the  first  part  the 
following  sums,  to-wit:  Two  hundred  and 
seventy-five  ($275.00)  dollars  on  the  first  day 
of  October,  1902,  leaving  a  balance  of  two 
hundred  and  fifty  ($250.00)  dollars,  for  which 
the  party  of  the  second  part  assumes  and 
agrees  to  pay  two  hundred  and  fifty  ($250.00) 
dollars  of  a  mortgage  of  one  thousand  ($1,- 
000.00)  dollars  now  existing  and  covering  on 
tiie  above  described  land  with  other  lands. 

"The  party  of  the  first  part  agrees  to  make 
to  the  party  of  the  second  part  a  warranty 
deed  upon  the  payment  of  two-hundred  and 
seventy-five  ($275.00)  dollars  on  October  1, 
10O2,  8uV)Ject  to  a  mortgage  of  two  hundred 
and  fifty  ($2.")0.0O)  dollars,  which  the  party  of 
the  second  part  assumes  and  agrees  to  pay. 

"The  party  of  the  first  part  shall  hold  pos- 
session of  the  above  described  premises  un- 
til January  1,  1003,  at  which  time  full  i>oB- 
sessiou  shall  be  given  to  the  party  of  the 
second  part. 

"The  party  of  the  first  part  shall  pay  ail 
taxes  and  assessments  up  to  and  Including 
the  year  1902." 

Then  follows  a  stipulation  that.  In  case 
default  be  made  by  the  second  party  (de- 
fendant), "the  party  of  the  first  part  shall 
have  the  right  to  declare  the  contract  null 
and  void,  and  all  rights  and  Interest  hereby 
createtl  or  then  existing  In  favor  of  said  sec- 
ond party,  or  derived  under  this  contract, 
shall  utterly  cease  and  determine,  and  the 
premises  hereby  contracted  for  shall  revert 
to  and  revest  In  said  first  party."  It  is  also 
provided  that  "the  times  of  payment  Is  the 
essence  of  this  contract"  Signed,  "Willium 
(ilassman.    Lizzie  Condon." 

On  October  2,  1002,  plaintiff  tendered  de- 
fendant a  warranty  deed,  signed  and  ac- 
knowledged In  due  form,  and  demanded  pay- 
ment of  the  $275  due  under  the  terms  of  tlie 
agreement.  Defendant  declined  to  ac-cept 
the  deed,  and  refused  to  make  any  further 
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payments  on  the  purchase  price  of  the  land 
on  the  ground  that  the  $1,000  mortgage  men- 
tioned In  the  contract  remained  unpaid,  and 
was  a  subsisting,  unsatisfied  lien  on  the  rod 
of  ground  which  defendant  had  contracted 
to  purchase  and  pay  for  as  provided  In  the 
foregoing  agreement.  It  Is  admitted  that  at 
the  time  plaintiff  commenced  this  action  and 
at  the  time  of  trial  the  mortgage  of  $1,000 
mentioned  In  the  agreement  remained  unsat- 
isfied, and  was  a  lien  upon  the  laud  in  ques- 
tion, whereupon  this  suit  was  Instituted  to 
recover  the  said  sum  of  $275.  The  Issues 
were  tried  by  a  Jury,  who  returned  a  verdict 
In  favor  of  plalntiflf.  When  plaintiff  rested 
his  case,  defendant  requested  the  court  to 
direct  a  verdict  In  her  favor  "no  cause  of 
action,"  which  was  refused.  The  request 
was  again  made  after  both  sides  had  rested 
their  case,  and  was  again  refused.  Defend- 
ant appeals. 

James  N.  Kimball  and  Thomas  Maloney, 
for  appellant  John  E.  Bagley,  for  respond- 
ent. 

McCARTY,  J.,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court 

Appellant  contends  that  by  the  terms  of 
the  contract  respondent  was  bound  to  fur- 
nish her  with  a  good  title,  free  from  all  in- 
cumbrances, with  the  exception  of  $250  of 
the  $1,000  mortgage  mentioned  In  the  con- 
tract, and,  having  failed  to  do  so,  he  is  pre- 
cluded from  recovering  in  this  action.  On 
the  other  band,  respondent  insists  that,  as 
appellant  knew  of  the  existence  of  the  mort- 
gage at  the  time  the  contract  was  signed, 
she  is  presumed  to  l«ive  contracted  for  and 
intended  to  purchase  the  property  subject  to 
the  entire  mortgage.  It  is  an  elementary 
principle  of  law  that  every  purchaser  of  real 
property  has  a  right  to  demand  a  title  free 
from  incumbrances  and  defects.  And  the 
great  weight  of  authority  holds  that  the 
legal  effect  of  contracts  to  furnish  a  good 
title  or  a  warranty  deed,  under  a  contract 
of  purchase,  is  that  the  vendor,  before  he 
can  compel  payment  of  the  purchase  price, 
or  any  part  thereof,  must  make  and  tender 
a  title  free  from  incumbrances  and  uncloud- 
ed; In  other  words,  he  must  produce  and 
tender  a  marketable  title,  xmless  the  contract 
by  Its  terms,  or  the  circumstances  leading 
up  to  and  surrounding  the  transaction,  show 
the  parties  intended  that  the  sale  and  trans- 
fer of  the  property  should  be  made  subject 
to  the  defects,  if  any,  in  the  title.  Mr. 
Warvelle,  in  his  work  on  Vendors,  i  46,  vol. 
1,  states  the  rule  to  be  that:  "Unless  there 
has  been  some  stipulation  as  to  the  character 
of  the  title  to  the  estate  to  be  conveyed,  a 
marketable  title  Is  always  presumed,  and 
unless  this  fact  can  be  satisfactorily  estab- 
lished by  the  vendor  the  vendee  will  not  be 
compelled  to  complete  the  purchase  or  pay 
for  the  land."  And  again  he  says  on  page 
873:     "A  purchaser  in  every   sale,   unless 


he  specially  stipulates  to  the  contrary,  has  a 
right  to  expect  that  he  will  acquii-e  a  valid 
and  unassailable  title,  and  the  law  presumes 
that  he  purchases  with  that  object  In  view." 
In  the  case  of  Swayue  v.  Lyon,  07  Pa.  43(5, 
Mr.  Justice  Sharswood,  speaking  for  the 
court,  said:  "It  has  been  well  and  wisely 
settled  that  under  a  contract  for  the  sale  of 
real  estate  the  vendee  has  the  right  not  mere- 
ly to  have  conveyed  to  him  a  good,  but  an 
indubitable,  title.  Only  such  a  title  is  deem- 
ed marketable;  for  otherwise  the  purchaser 
may  be  buying  a  lawsuit,  which  will  be  a 
very  serious  loss  to  him  both  of  time  and 
money,  even  if  he  ultimately  succeeds. 
Hence  It  has  been  often  held  that  a  title  is 
not  marketable  where  It  exposes  the  party 
holding  it  to  litigation."  This  same  general 
doctrine  Is  upheld  and  declared  in  the  fol- 
lowing decisions:  Burwell  v.  Jackson,  9  N. 
Y.  535;  Smith  v.  Schlele  (Cal.)  28  Pac.  850; 
Kimball  v.  Bell  (Kan.)  28  Pac.  1016;  Dur- 
ham v.  Hadley  (Kan.)  27  Pac.  105;  Moody  v. 
Railway  Company  (Wash.)  32  Pac.  7.'>1; 
Swan  y.  Drury,  22  Pick.  (Mass.)  485;  San- 
ford  V.  W^heelan  (Or.)  7  Pac.  324;  Hinckley 
v.  Smith,  51  N.  Y.  21;  Vought  v.  Williams, 
120  N.  Y.  253,  24  N.  E.  195,  8  L.  R.  A.  591.  17 
Am.  St.  Rep.  634;  Moore  v.  Williams,  115 
N.  Y.  58C,  22  N.  E.  233,  5  L.  R.  A.  654,  12 
Am.  St  Rep.  844;  Shreck  v.  Pierce  et  al.,  3 
Iowa,  350;  Lyon  v.  Day,  15  Iowa,  400; 
Wllhelm  V.  Flmple,  31  Iowa,  130,  7  Am.  Rep. 
117;  Reese  v.  Hoeckel,  58  Cal.  281;  Preble 
V.  Abrahams,  88  Cal.  245,  20  Pac.  99.  22  Am. 
St.  Rep.  301;  Dobbs  v.  Norcross,  24  N.  J. 
Eq.  329. 

It  is  claimed  by  respondent  In  this  case 
that  it  was  not  his  intention  to  pay  off  the 
mortgage,  and  bis  counsel  in  bis  brief  say 
that  "It  seems  most  remarkable  that  defend- 
ant should  expect  Mr.  Glassman  to  give  her 
an  unincumbered  title  to  this  land  on  Oc- 
tober 1,  1902."  And  yet  this  is  Just  what 
Glassman,  by  the  terms  of  his  contract, 
agreed  to  do,  with  the  exception  of  the  $2.'}0 
of  the  mortgage  which  defendant  assumed  to 
pay.  The  sixth  paragraph  of  the  contract  Is 
as  follows:  "The  party  of  the  first  part 
(Glassman)  agrees  to  make  to  the  party 
of  the  second  part  a  warranty  deed  upon 
tlie  payment  of  two  hundred  and  seventy -five 
($275.00)  dollars  October  1st,  1902,  subject  to 
a  mortgage  of  two  hundred  and  fifty  ($2.j0.00) 
dollars,  which  the  party  of  the  second  part 
assumes  and  agrees  to  pay."  It  will  thus  be 
seen  that  by  the  express  terms  of  the  con- 
tract the  respondent  was  bound  to  furnish 
and  appellant  entitled  to  receive  a  warran- 
ty deed  to  the  property  mentioned,  subject  to 
a  mortgage  of  $2.50  only,  and  not  a  mort- 
gage of  $1,000.  as  contended  by  respondent. 
Section  1081,  Rev.  St  1898,  provides  that  "a 
warranty  deed  shall  have  the  effect  of  a  con- 
veyance In  fee  .simple  to  the  grantee  •  •  • 
with  covenants  from  the  grantor  •  *  • 
that  the  premises  are  free  from  incumbran- 
ces.    ♦    •    ♦"    It  Is  urged  In  belialt  of  ro- 
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spondent  that  as  the  mortgage  would  not 
fall  due  nntll  after  the  installment  of  the 
purchase  price  sued  for  in  this  action  became 
due,  he  could  not  furnish  an  unincumbered 
title  to  the  property,  and  that,  as  this  was 
known  to  the  appellant  at  the  time  she  sign- 
ed the  contract,  it  must  be  presumed  that 
she  contracted  with  reference  to  the  risk  of 
having  eventually  to  pay  the  entire  mort- 
gage of  11,000  to  protect  the  property  she 
was  contracting  to  purchase.  The  record  in 
this  case  wan-ants  no  such  presumption. 
Rather  the  presumption  is  that  respondent 
having  limited  appellant's  liability  to  pay 
$250  only  of  the  mortgage  lien  of  $1,000,  con- 
tracted with  a  view  of  being  able  to  pay 
off  at  or  before  the  time  specified  for  the  de- 
livery of  the  deed  so  much  of  the  mortgage 
as  remained  due  after  deducting  the  $250 
assumed  by  appellant,  or  that  be  had  ar- 
ranged with  the  mortgagee  to  release  that 
portion  of  the  mortgaged  property  evidenced 
by  the  contract  on  payment  of  the  $250  by 
appellant.  However,  these  speculations  are 
unimportant.  The  respondent  contracted  to 
furnish  a  good  title,  and  the  fact  that  be 
was  unable  to  do  so  is  bis  misfortune,  and 
not  the  fault  of  the  appellant. 

Respondent  cites  and  relies  upon  the  case 
of  Leonard  v.  Woodruff,  23  Utah,  404,  65 
Pac.  190,  In  support  of  his  position  In  this 
case.  By  an  examination  of  that  case  It  will 
be  seen  that  it  was  understood  and  agreed 
between  the  parties  to  the  transaction  out  of 
which  that  litigation  arose  that  in  the  ex- 
change of  property  the  defendant.  Woodruff, 
was  to  receive  certain  property  from  Leon- 
ard subject  to  a  "squatter's"  right  or  claim 
made  to  a  portion  of  the  property  by  one 
Stewart.  The  court  held  that.  Woodruff  hav- 
ing contracted  with  reference  to  the  squat- 
ter's right,  and  having  agreed  to  accept  the 
property  subject  to  such  right,  he  was  bound 
thereby.  On  appeal  the  Judgment  of  the 
trial  court  was  afSrmed.  In  this  case,  how- 
ever, the  record  does  not  show  that  appel- 
lant agreed  or  that  it  was  understood  that 
she  was  to  accept  the  deed  subject  to  the  en- 
tire mortgage  lien  then  existing  against  the 
property,  but,  on  the  contrary,  the  contract 
speciflcally  provides  that  the  deed  shall  be 
subject  to  $250  only  of  this  mortgage. 

The  Judgment  is  reversed,  with  directions 
to  the  trial  court  to  dismiss  the  case;  the 
costs  to  be  taxed  against  respondent. 

RASKIN,  C.  .T.,  concurs.  BARTCH,  J., 
concurs  In  the  Judgment  of  reversal. 


OREGON  SHORT  LINE  R.  CO.  v.  RUSSELL 

et  al. 

(Supreme  Court  of  Utah.    April  12,  1904.) 

CONDEMNATIOn  PB0CEEDIN08  —  DAMAGES— IN- 
STBUCTIONS — TBIAL — TAII-UBK  TO  MAKE  OB- 
JECTIONS— EFFECT — APPEAL — EBB0R8  REVIEW- 
ABLE—EXCESSIVE    VERDICTS. 

1.  In  condemnation  proopedings,  where  the  ev- 
idence was  submitted  to  the  jury  without  objec- 


tion on  plaintiff's  part,  plaintiff  thereby  admit- 
ted that  it  was  sumcient  to  warrant  an  assess- 
ment of  damages  by  the  jury. 

2.  The  jury  is  the  sole  judge  of  the  credibility 
of  witnesses,  the  weight  of  evidence,  and  the 
damage  shown,  and  the  Supreme  Court  cannot 
on  appeal  disturb  the  verdict  on  the  ground  of 
its  alleged  excessiveness. 

3.  Where  Rev.  St.  1898,  f  3282.  requiring  the 
bill  of  exceptions,  and  section  3296,  requiring 
the  motion  for  new  trial,  to  specify  the  particu- 
Inns  in  which  the  evidenrM-  is  alleged  to  be  insuf- 
ficient, are  not  complied  with,  the  Supreme 
Court  is  precluded  from  passing  on  an  objection 
that  the  evidence  is  insufficient  to  justify  the 
verdict. 

4.  In  condemnation  proceedings  there  was  no 
error  in  the  refusal  or  an  instruction  that  the 
jury  were  to  assume  that  the  railroad  would  be 
constructed  and  operated  in  a  proper  manner, 
where  there  was  no  evidence  relating  to  the 
subject-matter  of  the  instruction,  and  the  court 
charged  that  damages  were  to  be  assessed  with 
respect  to  the  value  of  the  property  taken,  in 
determining  which  the  same  considerations  were 
to  be  regarded  as  in  the  sale  of  property  between 
private  parties:  that  the  burden  of  proving  by  a 
preponderance  of  evidence  the  amount  of  dam- 
ages sought  by  defendants  was  on  defendants; 
tlmt  the  jury  were  the  exclusive  judges  of  the 
credibility  of  witnesses  and  of  the  facts  proven, 
in  determining  which  they  could  consider  any 
fact  or  circumstance  in  evidence  affecting  the 
credibility  of  any  witness ;  and  that  they  should 
consider  all  the  evidence  impartially,  but  should 
not  consider  testimony  offered,  but  not  admitted, 
nor  any  evidence  stricken  out  by  the  court. 

Appeal  from  District  Court,  Salt  Lake 
County;  S.  W.  Stewart,  Judge. 

Condemnation  proceedings  by  the  Oregon 
Short  IJne  Railroad  Company  against  Samuel 
P.  Kussell  and  others.  From  the  Judgment 
rendered  on  the  verdict  for  damages,  plaintiff 
appeals.    Afllrraed. 

P.  L.  Williams  and  Geo.  H.  Smith,  for  ap- 
pellant. N.  V.  Jones  and  W.  H.  King,  for 
res|Kiiidents. 

BASKIX,  C.  J.  This  Is  an  action  to  con- 
demn, under  the  provisions  of  the  statute 
relating  to  eminent  domain  (Rev.  St.  p.  794), 
certain  real  estate  of  the  defendants.  A  Jury 
having  been  Impaneled  to  assess  the  dam- 
ages returned  a  verdict  in  which  the  dam- 
ages were  assessed  at  $13,000.  The  errors 
assigned  and  relied  on  are:  (1)  The  dam- 
ages assessed  were  excessive,  and  the  evi- 
dence insufticlent  to  Justify  the  verdict  and 
judgment.  (2)  The  court  erred  in  refusing 
to  Instruct  the  Jury  as  requested  by  plain- 
tiff. 

Four  wltnes.ses,  who  at  the  time  of  the 
trial  were,  and  for  several  years  previous 
thereto  had  been,  engaged  In  the  real  estate 
business  in  Salt  I.>ake  City,  and  who  were 
acquainted  with  the  lot,  situated  therein,  a 
portion  of  which,  only,  was  sought  to  be 
condemned  by  the  plaintiff,  and  who  were 
also  acquainted  with  the  market  value  of  the 

II  2.  Braegger  v.  Oregon  short  Line  R.  Co.,  68  Pac. 
140,  24  Utah,  391,  397;  Hill  v.  Southern  Pac.  Co.,  «3 
Pac.  814,  23  UUb.94;  Kennedy  v.  Railroad  Co.,  54  Pac. 
988,  18  Utah,  326;  Croco  v.  Same,  54  Pac.  985.  18 
Utah,  311,  44  L.  R.  A.  285;  Nelson  v.  Southern  Pac. 
Co..  49  Pac.  644,  15  Utah, 326;  Mangum  v.  Mining  Co., 
50  Pac.  834,  15  Utah,  634. 

^  3.  Van  Pelt  v.  Park,  66  Pac.  381,  18  Utah.  lU. 
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property  In  the  vicinity  of  said  lot,  Tvere  ex- 
amined In  behalf  of  the  defendants.  The 
first  testified  that,  In  his  opinion,  the  portion 
of  the  lot  sought  to  be  condemned  by  the 
plalntifC  was  of  the  value  of  about  $13,000, 
and  the  damage  to  the  remainder  of  the  lot 
abont  $3,500.  The  second  testified  that,  in 
his  opinion,  the  reasonable  market  value  of 
the  portion  sought  by  the  plaintiff 'was  $12,- 
000,  and  the  damage  to  the  portion  not  taken 
was  about  $3,500.  The  third  testified  that. 
In  his  opinion,  the  reasonable  market  value 
of  the  portion  sought  was  about  $15,000,  and 
the  damage  to  the  residue  $4,000.  The  fourth 
testified  that,  In  his  opinion,  the  market  value 
of  the  lot  was  about  $20,000,  and  considered 
the  portion  sought  damaged  the  lot  to  the 
extent  of  $12,000,  and  that  the  damage  to 
the  remaining  portion  of  the  lot  by  reason  of 
the  severance  was  about  $4,500.  Four  expert 
witnesses  on  behalf  of  plaintifT  were  also  ex- 
amined as  to  the  value  of  the  property  sought 
and  the  damage  caused  thereby.  The  first 
testified  that,  in  Ma  opinion,  the  value  of 
the  portion  of  the  lot  sought  to  be  condemned 
was  $2,400,  and  the  damage  to  the  remainder 
$1,600.  The  second  testified  that,  in  his  opin- 
ion, the  fair  market  value  of  the  portion  of 
the  lot  sought  was  $4,000,  and  the  damage 
to  the  remainder  $1,000.  The  third  testified 
that,  in  his  opinion,  the  value  of  the  portion 
of  the  lot  sought  was  $4,000,  and  the  damage 
to  the  remainder  $500.  The  fourth  estimat- 
ed the  value  of  the  portion  sought  at  $3,000, 
and  the  damage  to  the  remainder  of  the  lot 
at  .|3,000.  The  motion  for  a  new  trial  was, 
as  stated  in  the  notice,  made  on  the  minutes 
of  the  court;  but  neltlier  In  the  hill  of  ex- 
ceptions, as  required  by  section  3282,  nor  in 
the  motion  for  a  new  trial,  as  required  by 
section  3296,  Rev.  St.,  are  the  particulars 
In  which  the  evidence  Is  alleged  to  be  In- 
sufflcient  specified.  In  the  case  of  Van  Pelt 
V.  Park,  18  Utah,  141,  55  Pac.  381,  this  court 
held  that,  even  In  equity  cases,  wild  sec- 
tions must  be  compiled  with.  That  they 
must  also  be  complied  with  In  actions  at  law 
has,  by  this  court,  been  so  frequently  held, 
as  to  settle  the  practice  in  that  respect.  It 
Is  not  contended  or  assigned  as  error  that 
any  of  the  evidence  was  improperly  admit- 
ted, hut,  on  the  contrary,  the  evidence  was 
RUlimltted  to  the  Jury  without  objection. 
This  being  so,  it  must  be  taken  as  an  admis- 
sion on  the  part  of  the  plaintiff  that  the  evi- 
dence was  sufllclent  to  warrant  an  assess- 
ment of  the  damages  by  the  Jury.  Amato 
v.  Sixth  Ave.  Ry.  Co.  (Com.  PI.)  29  N.  Y. 
Supp.  51;  Myers  v.  Cohn  (Com.  PI.)  23  N.  Y. 
Supp.  906;  Schwlnger  v.  Raymond,  105  N. 
Y.  048,  11  N.  E.  952.  In  the  latter  case  the 
court  said:  "The  court  below  had  the  power 
to  set  aside  the  verdict  as  contrary  to  the 
evidence  without  any  exception,  but  In  this 
court  we  can  consider  no  objection  which  is 
not  based  upon  some  exception  taken  at  the 
trial,  and  the  appeal  to  this  court  from  the 
order  denying  defendanta'  motion  for  a  new 


trial  brings  here  only  questions  of  law  based 
upon  exceptions  taken  at  the  trial.  There- 
fore, however  unjust  this  verdict  may  be,, 
upon  the  facts  appearing  in  the  case,  we  are- 
powerless  on  that  account  to  give  the  de- 
fendants any  relief."  On  cross-examinatioD 
of  defendants'  expert  witnesses,  the  data  up- 
on which  their  opinions  in  respect  to  the 
value  of  the  property  sought  by  plaintiff  were 
predicated  were  elicited.  The  appellant  con- 
tends that  those  data  do  not  support  the 
opinions  of  said  witnesses.  No  effort,  how- 
ever, was  made  to  eliminate  these  opinions 
from  the  evidence.  On  the  contrary,  they 
were,  together  with  the  data  so  elicited,  sub- 
mitted, without  objection,  to  the  Jury  for 
consideration.  The  Jury  was  the  sole  Judge 
of  the  credibility  of  the  witnesses,  the  weight 
of  the  evidence  submitted,  and  the  damage 
shown  thereby.  From  these  facts  this  court 
on  appeal  is  not  authorized  to  disturb  the 
verdict  on  the  ground  of  Its  alleged  ex- 
cesslveness.  Braegger  v.  O.  S.  L.  R.  R.  Co., 
24  Utah,  391,  397,  68  Pac.  140;  Hill  v.  South- 
ern Pac.  Co.,  23  Utah,  94,  03  Pac.  814.  In 
Braegger  v.  O.  S.  L.  R.  R.  Co.,  supra,  Mr.  Jus- 
tice Bartch,  speaking  for  this  court,  In  the 
opinion  said:  "The  appellant  complains  that 
the  verdict  apiwars  to  be  excessive,  and  given 
under  the  Influence  of  passion  or  prejudice, 
and  Is  not  Justified  by  the  evidence.  The 
answer  to  this  is  that  under  onr  Constitution 
the  amount  of  the  verdict  is  a  matter  entire- 
ly within  the  province  of  the  trial  court  and 
Jury,  the  same  being  a  question  of  fact. 
If  tliere  is  any  evidence  to  support  the  ver- 
dict; this  court  has  no  power  to  pass  upon- 
it,  or  to  set  the  verdict  aside  as  being  ex- 
cessive. Kennedy  v.  Railroad  Co.,  18  Utah,. 
325,  54  Pac.  988;  Croco  v.  Same,  18  Utah, 
311,  54  Pac.  985,  44  I*  R.  A.  285;  Nelson  v. 
Southern  Pac.  Co.,  15  Utah,  325,  49  Pac.  644: 
Mangiim  v.  Mining  Co.,  15  Utah,  534,  50  Pac. 
S34."  Under  the  settled  practice  In  this 
court  hereinbefore  stated  we  are  precluded 
from  passing  upon  the  objection  relating  to 
the  Insufllciency  of  the  evidence  to  Justify 
the  verdict,  because  the  particulars  In  which 
the  evidence  is  alleged  to  be  Insufllcient  are 
not  specified  either  in  the  bill  of  exceptions- 
or  the  motion  for  a,  new  trial. 

2.  The  plaintiff  requested  the  trial  court 
to  give  this  instruction  to  the  Jury,  viz.: 
"You  are  to  assume  that  in  tlie  construction, 
mahitenance,  and  operation  of  said  railroad 
it  will  be  so  constructed,  maintained,  and 
operated  In  a  proper,  careful,  and  lawful 
manner  over  and  across  the  said  property." 
The  refusal  of  this  Instruction  was  excepted 
to  by  plaintiff,  and  is  Bs.signed  as  error. 
No  evidence  relating  to  the  subject-matter  of 
this  instruction  was  introduced,  and  among- 
the  Instructions  by  the  court  to  the  Jury 
are  the  following:,  viz.:  "You  are  to  fix  these- 
sums  with  respect  to  the  value  of  the  prop- 
erty taken  and  the  damage  done  to  tlie  prop- 
erty not  taken  from  the  evidence,  and  as  of 
the  13th  day  of  June,  1902,  the  day  upon. 
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which  the  petition  In  this  case  was  filed  In 
this  court.  In  determining  the  ralue  of  land 
appropriated  for  public  purposes,  the  same 
considerations  are  to  be  regarded  as  In  a 
sale  of  property  between  private  parties. 
The  burden  of  maintaining  the  amount  of 
damages  sought  by  the  defendants  In  this 
case  Is  upon  the  defendants,  and  the  amount 
or  sums  which  you  shall  find  as  the  value  of 
the  property  taken  and  the  damage  resulting 
to  the  portion  not  taken  must  be  maintained 
and  supported  by  a  preponderance  of  the 
evidence  Introduced  in  the  case.  You  are  the 
e.Tclu8ive  judges  of  the  credibility  of  the  wit- 
nesses and  of  the  facts  proven.  In  Judging 
of  their  credibility  you  have  the  tight  to 
take  into  consideration  their  deportment  upon 
the  witness  stand,  their  interest  in  the  result 
of  the  suit,  the  reasonableness  of  tbelr  state- 
ments, their  apparent  frankness  or  candor  or 
the  want  of  It,  their  opportimltles  to  know 
and  understand,  and  their  capacity  to  re- 
member. You  have  the  right  to  consider 
any  fact  or  circumstance  In  evidence  which. 
In  your  Judgment,  affects  the  credibility  of 
any  witness.  You  should  consider  all  the 
evidence  Impartially,  fairly,  and  without  prej- 
udice of  any  kind,  and  from  such  consid- 
eration. In  connection  with  the  Instructions 
given  you  by  the  court,  you  should  reach 
such  a  verdict  ns  will  do  Justice  between  the 
parties.  You  should  not  consider  any  tes- 
timony offered  but  not  admitted,  nor  any  evl- 
<lence  stricken  out  by  the  court,  but  only 
such  evidence  as  has  been  admitted  In  the 
«ase."  In  view  of  these  instructions  given 
by  the  court,  and  of  the  fact  that  there  was 
no  evidence  touching  the  subject-matter  of 
the  instruction  requested  by  the  plaintiff, 
the  refusal  of  the  instruction  requested  was 
•not  error. 

The  Judgment  is  atlirmed,  with  costs. 

BARTCH  and  McCARTY,  JJ.,  concur. 


MKAD  et  al.  v.  CITY  OF  PORTLAND  et  al. 
<Supreme  Court  of  Oregon.     April  18,  1904.) 

Ml'NICIPAL    CORPORATIONS — ORDINANCES— PBB- 

MISSIVE  USE  OF  STREETS — RIGHTS  ACQUIRED 

— CHAMOE  Of  URADE — LICENSEES. 

1.  Where  the  Legislature  granted  a  franchise 
to  a  corporation  to  build  a  bridge  over  a  river 
flowing  through  a  city,  giving  the  corporation 
an  option  to  locate  it  at  any  street  that  it  might 
select,  and  providing  that  one  of  its  approaches 
must  conform  to  the  grade  of  F.  street,  running 
at  right  angles  to  the  direction  of  the  bridge, 
the  fact  that  the  selection  of  the  street  was  op- 
tional with  the  corporation  did  not  render  the 
statute  any  the  less  effective  in  establishing  the 
grade  of  the  street  at  the  grade  of  F.  street. 

2.  Where  a  municipal  corporation,  in  pursu- 
ance of  legislative  authority,  grants  a  privilege 
or  right  to  use  or  occupy  a  public  street  for  s 
public  purpose,  such  as  the  construction  of  a 
wharf,  and  the  grantee,  in  reliance  on  the  grant, 
expends  moneys,  he  acquires  a  property  inter- 
est or  right,  which  can  only  be  taken  away  un- 
■der  the  power  of  eminent  domain,  and  after 
proper  compensation. 


3.  The  owners  of  lots  abutting  on  a  river 
running  north  and  south,  which  lots  were  divid- 
ed by  a  street  running  east  and  west,  terminat- 
ing at  the  river,  desired  to  build  wharves,  and 
an  ordinance  was  passed,  entitled  "An  ordinance 
authorizing  the  construction  of  a  wharf  in  front 
of  and  opposite"  the  lots,  etc. ;  referring  to  the 
lots  in  question.  The  ordinance  provided  that 
the  owners  of  the  lots  were  authorized  and  per- 
mitted to  construct  a  wharf  on  and  in  front 
of  the  lots,  and  that  the  owners  should  con- 
struct a  pontoon  suitable  for  the  landing  of 
small  boats,  with  steps  leading  from  the  pon- 
toon to  the  lower  floor  of  the  wharf.  It  was 
provided  that  the  upper  story  of  the  wharf 
should  not  extend  beyond  the  lines  of  the  block 
southwardly,  save  for  a  passageway  15  feet  in 
width  over  the  north  side  of  the  street,  and 
that  the  whole  of  the  passageway  and  a  portion 
of  the  wharf  extending  onto  the  street  should 
be  subject  to  regulation  and  control  by  the  mu- 
nicipality. Held,  that  the  ordinance  was  a 
mere  regulation  of  the  construction  of  the 
wharves,  and  not  a  grant  of  any  right  or  privi- 
lege to  appropriate  the  street  for  wharfage  pur- 
poses, and  hence  the  owners  took  no  rights,  be- 
cause of  expenditure  of  moneys  in  constructing 
the  wharf,  of  which  they  could  not  be  deprived 
by  a  change  of  grade  of  the  street  as  an  inci- 
dent of  the  construction  of  an  approach  to  a 
bridge. 

4.  One  occupying  a  public  street  under  a  per- 
missive ordinance  acquires  no  rights  under  the 
rule  applicable  to  executed  parol  licenses. 

Appeal  from  Circuit  Court,  Multnomah 
Comity;  Alfred  F.  Sears,  Jr.,  A.  L.  Frazer, 
and  M.  C.  George,  Judges. 

Suit  by  Joshua  Roberts  Mead  and  others 
against  the  city  of  Portland  and  others. 
From  a  decree  In  favor  of  defendants,  com- 
plainants appeal.    Affirmed. 

This  is  a  suit  to  enjoin  and  restrain  the 
defendants  from  closing  a  passageway  In  the 
approach  to  Morrison  Street  Bridge,  leading 
to  the  lower  floors  of  pUilntlffs'  wharves. 
The  complaint,  after  alleging  that  the  plain- 
tiffs are  the  owners  of  block  76  and  lots  3 
and  4  In  block  77  In  the  city  of  Poitland; 
that  such  property  Is  bounded  on  the  oast  by 
the  Willamette  river,  on  the  west  by  Front 
street,  and  is  divided  by  Morrison  street- 
avers  that  in  1878  the  common  council  adopt- 
ed "an  ordinance  authorizing  the  construc- 
tion of  a  wharf  In  the  Willamette  river  in 
front  of  and  opposite  lots  Nos.  3  and  4  In 
block  No.  77,"  as  follows: 

"Section  1.  The  owner  or  owners  of  lots 
3  and  4,  In  block  77,  In  the  city  of  Portland, 
are  hereby  authorized  and  permitted  to  con- 
stnict  a  wharf  of  piles  and  timber  in  the 
Willamette  river  on  and  In  front  of  the  lots 
above  mentioned,  the  easterly  line  of  said 
wharf  to  run  parallel  with  the  east  line  of 
Front  street  from  a  point  100  feet  north  of 
the  north  line  of  Morrison  street,  the  lower 
floor  of  said  wharf  to  be  as  near  ten  feet 
above  the  base  of  grades  as  practicable:  pro- 
vided, that  the  owner  or  owners  of  said 
above  described  property  shall  construct  and 
maintain  at  their  own  expense,  a  pontoon 
suitable  for  the  landing  of  small  boats,  with 
suitable  steps  leading  from  the  pontoon  to 
the  lower  floor  of  the  wharf;  said  pontoon 
to  be  constructed  at  the  foot  of  Morrison 
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street  and  to  be  In  accordance  with  the  plan 
on  file  In  the  office  of  the  auditor  and  clerk. 

"Sec.  2.  The  upper  story  or  floor  of  said 
wharf  shall  not  extend  easterly  beyond  the 
lines  of  the  lower  wharf  or  beyond  the  lines 
of  the  block  southwardly,  except  for  a  pass- 
ageway 15  feet  In  width  along  and  over  the 
north  side  of  Morrison  street  to  within  28 
feet  of  the  easterly  margin  of  said  wharf, 
and  for  said  distance  of  28  feet  said  passage- 
way shall  not  extend  southwardly  into  said 
street  for  a  greater  distance  than  six  feet: 
provided,  that  the  whole  of  said  passageway 
and  all  those  portions  of  said  wharf  extend- 
ing over  and  into  the  street  shall  be  subject 
to  regulation  by  the  common  council  as  a  part 
of  said  street  and  sidewalk:  and,  provided 
further,  that  a  suitable  trap  for  lire  purposes 
shall  be  placed  in  the  lower  roadway,  to  be 
kept  clear  and  in  order  by  the  owners  of  said 
wharf. 

"Sec.  8.  The  owners  of  the  property  de- 
scribed in  section  1  of  this  ordinance  are 
hereby  authorized  and  permitted  to  erect  a 
one-story  warehouse  thereon,  to  be  construct- 
ed of  wood  with  the  roof  covered  with  tin, 
anything  contained  in  Ordinance  No.  1140, 
entitled,  'An  ordinance  providing  for  the  pre- 
vention of  fires  and  the  protection  of  prop- 
erty endangered  thereby,'  and  the  sevenil 
amendments  thereto  to  the  contrary  notwith- 
standing." 

Afterward,  on  February  21,  1870,  the  city 
council  adopted  a  similar  ordinance  author- 
izing the  owners  of  the  property  on  the  op- 
Ijoslte  side  of  Morrison  street  to  erect  a 
wharf  In  front  of  their  proi)erty,  "running 
from  the  center  line  of  Morrison  street  ex- 
tended in  a  direct  course  to  a  point  130  feet 
south  of  the  center  line  of  Morrison  street, 
extended  at  a  distance  of  ISVA  feet  from 
the  east  line  of  Front  street  The  lower  floor 
of  said  wharf  to  conform  to  the  grade  of 
Coulter  and  Church's  Wharf  at  its  connec- 
tion therewith."  This  ordinance  also  re- 
quired that  the  grantees  should  construct 
and  maintain,  at  their  own  expense,  at  the 
foot  of  Morrison  street,  and  in  accordance 
with  the  plans  in  the  auditor's  ofllce,  a  pon- 
toon suitable  for  the  landing  of  small  boats, 
and  contained  a  provision  as  to  the  erec- 
tion of  a  passageway  from  and  along  the 
south  side  of  Morrison  street,  and  provided 
"that  the  whole  of  said  passageway,  and  all 
those  portions  of  said  wharf  extending  over 
and  into  the  street  shall  be  subject  to  reg- 
ulation by  the  common  council  as  a  part  of 
said  street  and  sidewalk."  The  complaint 
further  avers  that,  under  and  in  pursuance 
of  the  provisions  of  such  ordinances,  the  re- 
spective predecessors  in  Interest  of  the  plain- 
tiffs constructed  wharves,  consisting  of  two 
floors  or  stories,  in  front  of  the  property 
owned  by  them;  that  the  lower  floor  of  each 
wharf  extended  to  the  middle  of  Morrison 
street,  and  a  sidewalk  or  imssageway  was 
erected  on  each  side  of  the  street,  On  a  level 
With  the  second  floor;  that  the  second  story. 


forming  the  upper  floors  of  each  of  the 
wharves,  was  built  slightly  above  the  level 
of  Front  street,  while  the  lower  floors  were 
considerably  below  such  level,  and  were 
connected  with  Front  street  by  a  roadway 
or  incline  along  Morrison  street,  constructed 
by  the  owners  of  the  property;  tliat  such 
wharves,  docks,  and  warehouses,  and  the  ap- 
proaches thereto  from  Front  sti-eet,  have 
been  maintained  and  used  by  the  plaintiffs 
and  their  predecessors  in  Interest  for  more 
than  20  years  as  a  landing  place  for  boats 
and  vessels  navigating  the  waters  of  the 
Willamette  river,  and  for  people  and  teams 
having  business  at  the  docks  or  wharves; 
that  "said  docks  and  wharves  upon  and 
over  said  Morrison  street,  and  said  approach 
tliereto  from  Front  street,  so  constructed  and 
maintained  by  plaintiffs  and  their  prede- 
cessors in  Interest,  have  been  used  as  a  street 
or  highway  by  the  public,"  and  "•  *  • 
the  same  are  a  public  street  and  highway"; 
that  the  wharf  over  and  on  Morrison  street, 
and  the  roadway  leading  thereto  from  Front 
street,  facilitate  travel  on  that  portion  of 
Morrison  street  between  Front  and  the  river, 
and  contribute  to  the  convenience  of  boats 
and  vessels  in  landing,  and  were  construct- 
ed and  have  since  been  maintained  with  that 
end  In  view,  as  well  as  for  the  purpose  of  af- 
fording access  to  plaintiffs'  property;  that 
during  the  greater  portion  of  every  year 
boats  and  vessels  have  made  their  landing 
and  discharged  and  received  their  freight  and 
possengers  on  the  lower  floor  of  such  wharf; 
that  in  1878  (Laws  1878,  p.  55)  the  Legisla- 
ture passed  an  act  authorizng  the  Portland 
Bridge  Company,  or  its  as.signs,  to  construct 
and  maintain  a  bridge  across  the  Willamette 
river  between  Portland  and  East  Portland 
at  such  point  or  location  on  the  bank  of  the 
river,  on  or  along  any  of  the  streets,  as 
might  be  selected  by  it,  on  or  above  Morri- 
son street,  it  being  provided  "that  the  ap- 
proaches on  the  Portland  side  to  said  bridge 
shall  conform  to  the  present  grade  of  Front 
street  in  said  city  of  Portland";  that  about 
the  year  188C,  in  pursuance  of  the  provisions 
of  the  act  referred  to,  the  Portland  Bridge 
Company,  or  its  successora  In  interest,  con- 
structed a  bridge  between  Portland  and  East 
Portland,  the  west  end  of  which  was  located 
at  the  east  end  of  Morrison  street,  and  also 
constructed  a  plank  roadway  or  approach  to 
the  bridge  from  Front  street;  that  when  the 
bridge  company  began  the  construction  of  the 
bridge,  it  commenced  to  build  two  piers  In  the 
Willamette  river  to  support  the  western  end 
of  the  structure,  within  a  few  feet  of  and  In 
front  of  the  outer  line  of  the  wharves  previ- 
ously constructed  by  the  plaintiffs'  predeces- 
sors In  Interest,  and  In  such  position  as  to  in- 
terfere greatly  with  the  use  of  such  wharves; 
that  thereupon  the  owners  of  the  wharves 
protested  against  the  acts  of  the  bridge  com- 
pany, and  threatened  to  bring  suit  or  action 
to  prevent  the  erection  of  such  piers,  on  the 
groimd  that  they  were  and  would  cwitiuue  to 
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be  public  nuisances  and  illegal;  that,  as  a 
settlement  of  such  controTersy,  and  in  con- 
sideration of  the  waiver  by  the  property  own- 
ers of  their  right  to  institute  and  prosecute 
suits  and  proceedings  for  such  purpose,  the 
bridge  company  agreed  forever  to  leave  an 
opening  in  the  center  of  the  approach  to  the 
bridge  for  ingress  and  egress  to  and  from  the 
wharves  of  the  plalntlfTs;  that,  in  pursuance 
of  such  agreement  and  compromise,  the  prop- 
erty owners  refrained  from  prosecuting  suits 
or  proceedings  to  enjoin  the  construction  of 
the  piers,  and  the  bridge  company  did  not 
cover  the  whole  of  Morrison  street  from 
Front  street  to  the  west  end  of  the  bridge 
with  tbe  approach,  but  left  an  oi)ening  there- 
in 18  feet  wide,  and  extending  easterly  from 
Front  street  about  05  feet,  which  opening 
has  ever  since  existed  and  Is  now  maintained; 
that  in  1800  the  bridge  company,  notwith- 
standing its  agreement,  threatened  to  close 
such  opening,  whereupon  the  property  own- 
ers began  a  suit  In  the  circuit  court  for 
Multnomah  county  to  enjoin  and  restrain  it 
from  doing  so,  and,  in  consideration  of  the 
disnalssal  of  such  suit  Avitbout  cost  or  other 
proc-eedings  therein,  the  bridge  company  con- 
tracted and  agreed  to  leave  the  opening  in  Its 
then  condition,  and  it  has  ever  since  so  re- 
mained; that  in  1895  the  Legislature  passed 
an  act  authorizing  the  city  of  Portland  to 
acquire  by  purchase  or  condemnation  the 
bridge  referred  to,  and  on  July  3d  of  that 
year  the  bridge  company  conveyed  it  to  the 
city  by  warranty  deed,  with  ail  Its  appur- 
tenances; that  at  the  time  of  the  purchase  by 
the  city  the  docks  and  wharves  at  the  foot  of 
Morrison  street,  constructed  by  the  property 
owners  under  the  previous  ordinances  of  the 
city,  were  being,  and  ever  since  have  been, 
maintained  and  used  by  the  plaintiffs  and 
their  predecessors  in  Interest;  that  the  de- 
fendants now  threaten  and  are  proceeding, 
without  tendering  or  offering  to  plaintiffs  any 
compensation  therefor,  to  close  the  oi>ening 
in  the  approach  to  Morrison  Street  Bridge, 
which  will  deprive  them  and  the  public  of 
all  means  of  access  from  the  street  to  the 
wharves  on  Morrison  street,  and  the  plain- 
tiffs of  property  rights  without  Just  compen- 
itatlon.  A  demurrer  to  the  amended  com- 
plaint was  sustained  by  the  court  below,  the 
complaint  dismissed,  and  plaintiffs  appeal. 

Charles  H.  Carey  and  8.  B.  Linthlcum,  for 
appellants.  L.  A.  McNary,  City  Atty.,  and 
J,  P.  Kavanaugh,  for  respondents. 

BEAN,  J.  (after  stating  the  facts).  The 
only  substantial  difference  l)etween  this  case 
and  that  of  Brand  v.  Multnomah  County,  38 
Or.  79,  60  Pac.  R<M\  02  I'ac.  200,  50  L.  U.  A. 
S80,  S4  Am.  St.  Rep.  772,  is  that  tbe  plaintiffs 
here  assert  that  the  ordinances  authorizing 
the  construction  by  their  predecessors  In  In- 
terest of  wharves  in  front  of  their  property, 
and  extending  over  and  across  Uie  foot  of 
Morrison  street,  and  tbe  subsequent  construc- 


tion of  such  wharves,  conferred  upon  them 
vested  rights,  of  which  they  cannot  be  de- 
prived without  compensation,  and  that  the 
agreement  between  them  and  the  bridge  com- 
pany that  the  opening  in  the  approach  to  the 
bridge  on  Morrison  street  be  forever  left  open 
is  valid  and  binding  on  the  defendants,  as  tbe 
successors  in  Interest  of  the  bridge  company. 
The  Brand  Case  decided  that  a  change  or  al- 
teration of  tbe  grade  of  a  street  in  a  munici- 
pality may  be  made  by  lawful  authority,  with- 
out liability  to  the  abutting  property  owners 
for  consequential  damages,  and  that  an  act  of 
the  Legislature  authorizing  the  construction 
of  a  public  bridge  across  the  Willamette  river 
at  Portland,  connecting  the  streets  on  either 
side  of  the  river,  and  providing  that  the  ap- 
proach  to  the  bridge  on  tbe  west  side  shall 
conform  to  the  grade  of  First  street,  is  a  legis- 
lative alteration  or  change  of  the  grade  of  the 
cross-street  from  First  street  to  the  river,  for 
which  abutting  property  owners  have  no  rem- 
edy, even  though  the  construction  of  such  ap- 
I>roach  may  entirely  cut  off  access  from  the 
street  to  a  wharf  in  front  of  their  property. 
So  far,  therefore,  as  any  of  these  questions 
are  involved  in  the  present  controversy,  they 
are  not  now  open  to  discussion. 

Tbe  fact  that  the  act  of  the  Legislature  au- 
thorizing the  building  of  the  MadLson  Street 
Bridge  provided  that  it  should  be  located  on 
a  certain  street,  while  that  under  which  the 
Morrison   Street  Bridge  was  built  gave  the 
grantee  an  option  to  locate  it  on  any  street 
whicti  It  might  select,  on  or  above  Morrison, 
does  not  render  the  latter  act  any  the  less  ef- 
fective in  establishing  the  grade  of  the  street 
selected,  and  upon  which  the  bridge  was  ac- 
tually built    The  provisions  of  the  two  acts 
in  regard  to  the  approach  to  tbe  bridge  and 
tbe  manner  of  Its  construction  are  substan- 
tially the  same;  the  only  difference  being  that 
in  the  former  the  grantee  was  conflued  to  a 
particular  street,  while  in  the  latter  it  had  the 
right  of  selection.    When,  however,  It  did  lo- 
cate its  bridge.  It  was  as  much  bound  to  make 
tbe  approach  conform  to  the  grade  of  First 
street  as  if  the  particular  street  selected  bad 
been  named  in  the  act. 

The   principal    contention   is   that,    by    the 
ordinances  granting  the  plaintiffs   and  their 
predecessors  in  interest  the  right  to  coustruct 
whanes  in  front  of  their  property,  and  to  ex- 
tend tbe  lower  floors  thereof  across  tlie  foot  of 
Morrison  street,  and  to  build  an  incline  there- 
from, connecUng  with  Front  street,  plaintiffs 
acquired  an  easement  or  property  right  in  the 
street  for  tlie  maintenance  of   such    wharves 
and    incline,    and.    having    expended     their 
money  In  tbe  construction  thereof,  tbey  can- 
not now  be  deprived  of  their  rights  without 
Just  compensation.    For  the  purposes  of  this 
case  it  may  be  accepted  as  settled  law  that 
where  a  municipal  corporation,   In  pursuance 
of  proper  legislative  authority,  grants  a  valid 
franchise,  privilege,  or  right  to  use  or  occupy 
a  public  street,  common,  or  levee,  or  naviga- 
ble w^aters  adjacent  thereto,  for  a  public  pur- 
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pose,  such  as  the  construction  and  mainte- 
nance of  -wharves  in  aid  of  commerce,  water 
tanlis  for  use  in  sprinkling  streets,  telegraph 
and  telephone  poles,  railway  tracks,  and  the 
like,  and  the  grantee,  in  reliance  on  such 
grant,  expends  money  in  the  prosecution  of 
his  enterprise,  he  thereby  acquires  a  property 
Interest  or  right,  which  can  only  be  taken 
away  under  the  power  of  eminent  domain  and 
after  proper  compensation.  1  Dillon  on  Mun. 
Corp.  (4th  Ed.)  §§  110,  111;  28  Am.  &  Eng. 
Enc.  Law  (1st  Ed.)  60;  Portland  and  Willa- 
mette Valley  R.  Co.  v.  Portland,  14  Or.  188, 
12  Pac.  2C5,  58  Am.  St.  Rep.  299;  Savage  v. 
Salem,  23  Or.  381,  31  Pac.  832,  24  L.  R.  A. 
787,  37  Am.  St  Rep.  688;  City  of  Des  Moines 
V.  C,  R.  I.  &  P.  R.  Co.,  41  Iowa,  56$);  Phll- 
llpsburg  Electric  Co.  v.  Phillipsburg,  66  N.  J. 
Ijaw,  505,  49  Atl.  445;  Langdou  v.  Mayor, 
etc.,  of  New  York,  93  N.  Y.  129;  Williams  v. 
Mayor,  etc.,  of  New  York,  105  N.  Y.  419,  11 
N.  B.  829;  Kingsland  v.  Mayor,  etc.,  of  New 
York,  110  N.  Y.  569,  18  N.  E.  435.  In  such 
case  the  grantee  acquires  a  right  or  easement 
In  the  street  different  in  kind  from  that  en- 
Joined  by  the  general  public,  and  the  building 
or  sti'ucture  put  therein  by  him  is  under  his 
control,  subject  to  the  paramount  authority  of 
the  municipality.  But  as  we  understand  the 
ordinances  in  question,  neither  the  plaintiffs 
nor  their  predecessors  in  interest  were  grant- 
ed rights  or  privileges,  within  this  rule,  to 
construct  and  maintain  a  wharf  at  the  foot  of 
Morrison  street  The  clear  purpose  of  the 
ordinances  was  to  authorize  and  regulate  the 
construction  of  wharves  in  front  of  private 
property.  It  is  so  expressly  stated  in  the  title, 
and  the  granting  part  of  the  ordinances  pro- 
vides that  the  owner  or  owners  of  certain  de- 
ucribed  property  are  authorized  and  permitted 
to  construct  a  wharf  in  the  river  "on  and  in 
front  of  such  property.  There  is  nowhere  in 
either  of  the  ordinances  a  grant  of  any  right 
or  privilege  to  build  a  wharf  at  the  terminus 
of  Morrison  street.  In  the  ordinance  adopted 
In  1S78  there  is  scarcely  an  Inference  that  the 
lower  floor  of  the  wharf  was  to  extend  into 
Morrison  street,  and,  as  regards  the  upper 
floor,  the  provision  is  that  it  should  not  ex- 
tend beyond  the  line  of  the  block,  except  for  a 
passageway  of  a  certain  described  width,  and 
over  the  north  side  of  the  street  The  grantee 
■was  required  to  construct  and  maintain  pon- 
toons in  the  river  at  the  foot  of  the  street  for 
the  landing  of  small  boats,  with  steps  leading 
therefrom  to  the  lower  floor  of  the  wharf.  It 
was  expressly  provided  that  the  whole  of  the 
passageways  along  the  street  and  those  por- 
tions of  the  wharf  extending  over  and  into 
the  street  "shall  be  subject  to  regulation  by 
the  common  council  as  a  part  of  said  street 
and  sidewalks";  thus  manifesting  an  inten- 
tion to  preserve  the  public  cliaracter  of  the 
street,  and  not  to  vest  in  the  grantee  any 
rights  or  privileges  therein  not  enjoyed  by 
the  general  public.  The  ordinance  of  1879,  in 
describing  the  dimensions  of  the  wharf  au- 
thorized to  be  erected,  says  that  It  shall  ex- 


tend a  certain  distance  south  from  "the  center 
line  of  Morrison  street"  and  indicates  that  the 
wharf  constructed  by  the  property  owners  on 
the  opposite  side  of  the  street  extended  to 
that  point  The  gn^nt,  however,  is  confined 
to  the  construction  of  a  wharf  "on  and  in 
front  of"  private  property;  there  being  a  pro- 
vision like  the  one  in  the  former  ordinance 
requiring  the  grantees  to  construct  pontoons 
in  the  river  for  the  landing  of  small  boats, 
while  the  right  is  reserved  to  the  council  to 
regulate  the  passageways  along  the  street 
and  any  part  of  the  wliarves  extending  there- 
in, "as  a  part  of  the  street  and  sidewalk." 
The  reasonable  Interpretation  of  these  ordi- 
nances is  that  they  were  intended  to  regulate 
the  construction  of  wharves  by  the  property 
owners  on  either  side  of  the  street  in  front  of 
their  property,  with  permission,  perhaps,  to 
extend  the  lower  floors  of  such  wharves  over 
and  across  the  foot  of  Morrison  street,  for 
tile  purpose  of  affording  access  from  the  street 
to  the  wharves.  There  is,  however,  no  grant 
of  any  privilege  or  right  to  use  or  appropriate 
the  street  or  an  extension  thereof,  for  wliarf- 
age  purposes.  On  the  contrary,  the  street  and 
any  hnprovements  which  may  be  put  there  by 
the  abutting  property  owners  were  reserved 
to  the  use  of  the  entire  public,  and  the 
grantees  had  no  greater  rights  under  the  ordi- 
nances than  those  enjoined  by  the  general 
public.  That  this  is  the  proper  construction 
of  the  ordinances,  and  of  the  rights  of  the 
grantees  thereunder,  is  supported  by  the  aver- 
ment of  the  complaint  to  the  effect  that  the 
wharves  and  docks  constructed  by  the  plain- 
tiffs and  their  predecessors  in  interest  "upon 
and  over  said  Morrison  street  and  said  ap- 
proach thereto  from  Front  street,  so  construct- 
ed and  maintained  by  plaintiffs  and  their  pred- 
ecessors in  interest,  have  been  used  as  a 
street  or  highway  by  the  public,"  and  "♦  •  • 
are  a  public  street  and  highway."  If  the 
grantees  acquired  no  other  or  greater  rights 
or  interests  in  the  street  than  the  general  pub- 
lic, the  fact  that  they  have  expended  money 
In  extending  the  street  Into  the  river,  or 
building  approaches  therein  to  their  wharves, 
or  in  otlierwise  improving  it  does  not  give 
them  a  right  to  compensation  for  the  loss  or 
inconvenience  caused  by  a  change  in  the 
grade,  any  more  than  a  change  in  the  grade 
would  entitle  an  abutting  property  owner  to 
compensation  because  he  had  previously  im- 
proved a  street  in  front  of  his  property  by 
authority  of  the  city.  The  grantees  acquired 
no  private  rights  under  the  ordinances,  and 
the  construction  by  them  of  the  wharf  and 
landing  at  the  foot  of  the  street  was  merely 
an  extension  of  the  street  which  did  not  vest 
in  them  any  rights  other  than  those  they  may 
have  had  as  a  part  of  the  general  public. 
Hot}oken  Land  &  Improvement  Co.  y.  Mayor 
of  Hoboken,  36  N.  J.  Law,  540.  The  fact  that 
by  reason  of  the  proximity  of  their  property 
to  the  street  they  wrere  enabled  to  make  more 
use  of  it  and  Its  extension  than  others  did,  is 
a  mere  difference  in  degree,  and  not  in  kind. 
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If  the  grant  had  been  to  eonstrnct  a  wharf  at 
the  foot  of  the  street,  to  be  under  the  control 
of  the  grantee,  -(v-ith  the  express  or  implied 
power  of  collecting  tolls  for  the  use  thereof, 
an  entirely  different  question  would  have  been 
presented  for  consideration,  and  the  argu- 
ment of  plaintiffs  would  tlien  have  been  co- 
gent and  forceful.  The  ordinances,  however, 
did  not  give  to  the  plaintiffs  or  to  their  pred- 
ecessors in  interest  authority  to  build  a 
wharf  at  the  foot  of  the  street  for  commercial 
purposes,  but  rather  conferred  the  right  to 
improve  the  street  by  extending  it  into  the 
river,  so  that  they  could  the  more  readily 
reach  their  own  property  therefrom;  and  the 
fact  that  their  improvements  have  been  ren- 
dered valueless  on  account  of  the  subsequent 
change  in  the  grade  of  the  street  does  not  en- 
title them  to  compensation.  Neither  are  they 
entitled  to  any  rights  under  the  rule  appli- 
cable to  an  executed  parol  license.  Their  oc- 
cupation of  the  street,  and  construction  of  the 
wharf  and  landing  at  the  foot  thereof,  were 
pennisslve,  under  ordinances  of  the  city  de- 
flulug  their  rights.  They  could  not  acquire 
any  interest  or  easement  in  the  street  not  con- 
ferred by  the  ordinances,  l)ecause  their  use 
could  not.  In  law,  be  adverse.  Thayer  v.  New 
Bedford  Railroad,  125  Mass.  253;  Washburn 
on  Easements,  H  152,  197. 

AVe  agree,  therefore,  with  the  court  below, 
that  the  plaintiffs  liave  no  vested  rights  or  in- 
terests in  the  street  under  the  ordinances  re- 
ferred to.  Nor  do  we  think  they  can  claim 
relief  as  against  the  defendants  on  account  of 
the  alleged  contract  between  them  and  the 
bridge  company  that  the  opening  In  the  ap- 
proach to  the  bridge  should  forever  remain 
open.  The  alleged  consideration  for  such  con- 
tract was  tlie  waiver  by  the  plaintiffs  of  a 
right  to  commence  proceedings  to  enjoin  the 
bridge  company  from  constructing  piers  to 
support  the  bridge  in  the  river  opposite  the 
foot  of  Morrison  street.  In  view  of  the  rights 
of  plaintiffs  under  the  ordinance  referred  to, 
as  we  have  interpreted  them,  it  is  doubtful 
whether  this  was  a  sufficient  consideration 
for  such  contract.  Blackwell  v.  Old  Colony 
R.  Co.,  122  Mass.  1;  Thayer  v.  New  Bedford 
Railroad,  125  Mass.  25.3;  President  and  Fel- 
lows of  Harvard  College  v.  Steams,  15  Gray, 
1.  The  bridge  company,  moreover,  was  act- 
ing under  a  grant  from  the  Legislature  author- 
ising it  to  construct  the  bridge  for  the  use  and 
convenience  of  the  public  as  a  highway,  and 
it  is  far  from  certain  that  it  had  authority  to 
contract  away  any  of  the  rights  or  duties  im- 
posed upon  it  by  the  act  But  however  that 
may  be,  the  alleged  contract  was  not  of  rec- 
ord, and  there  is  no  averment  in  the  com- 
plaint that  defendants  bad  notice  or  knowl- 
edge thereof  at  the  time  of  their  purchase. 

There  were  some  other  questions  discussed 
at  the  argument,  including  the  effect  of  the 
act  of  the  bridge  company  in  leaving  an  open- 
ing in  the  approach  to  the  bridge  at  the  time 
ut  its  construction,  but  they  were  involved  in 


and  determined  by  the  Brand  Case,  and  need 
not  be  further  considered  here. 

It  follows  that  the  decree  of  the  court  be- 
low must  be  affirmed,  and  it  is  so  ordered. 


FBOEBBICH  et  al.  ▼.  LANE. 
(Supreme  Court  of  Oregon.     April  18,  1904.) 

EQUITY— JTJBISDICTION  —  DECBEE—FBAUD— LE- 
GAL BELIEF— LACHES. 

1.  A  court  of  equity  has  jurisdiction  to  8et 
aside  a  decree  of  a  county  court  approving  and 
settling  the  final  account  of  an  administrator, 
procured  by  fraud,  notwithstanding  B.  &  C. 
Comp.  {  911,  giving  the  county  court  exclusive 
jurisdiction,  in  the  first  instance,  to  conduct 
and  settle  the  accounts  of  administrators. 

2.  The  right  to  relief  in  equity  against  a  de- 
cree of  the  county  court,  procured  by  fraud,  is 
not  affected  by  B.  &  C.  Comp.  {  103,  providing 
for  relief  of  a  party  by  a  court  of  record  from 
a  judgment,  order,  or  other  proceeding  taken 
against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  where  the  rem- 
edy therein  provided  bos  not  been  invoiced. 

3.  A  decree  approving  and  settling  the  final 
account  of  an  administrator  is  such  a  final  ad- 
judication, though  the  distribution  has  not  been 
made  nor  the  administrator  discharged,  that  a 
court  of  equity  may  relieve  against  the  decree 
where  it  was  procured  by  fraud. 

4.  Where  an  administrator  and  heirs  of  the  de- 
cedent entered  into  an  agreement  limiting  the 
admiuistrator's  compensation,  but  notice  of  the 
hearing  for  settlement  of  his  account  was  pub- 
Usbed  in  an  obscure  part  of  a  paper  in  fine  tj'pe, 
and  the  administrator  concealed  from  the  heirs 
the  fact  that  his  final  account  had  been  filed, 
and  he  therein  charged  more  for  his  compensa- 
tion than  had  been  agreed,  there  was  such 
fraud  in  procuring  a  decree  settling  the  account 
as  to  authorize  a  court  of  equity  to  set  it  aside. 

5.  That  a  suit  to  set  aside  a  decree  of  a  county 
court,  settling  an  administrator's  account,  for 
fraud,  was  not  commenced  till  more  than  8 
months  after  its  entry,  is  not  such  laches  as  to 
preclude  the  right  to  the  remedy. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  R.  P.  Boise,  Judge. 

Suit  by  David  Froebrich  and  others  against 
T>.  F.  Lane,  personally  and  as  administrator. 
From  a  decree  sustaining  a  demurrer  to  the 
complaint,  plaintiffs  appeal.    Reversed. 

This  is  a  suit  to  set  aside  an  order  and  de- 
cree of  the  county  court  of  Marlon  county, 
made  and  rendered  in  the  matter  of  the  es- 
tate of  Emanuel  Froebrich,  deceased,  Novem- 
ber 24,  1002,  settling  and  allowing  the  final 
account  of  the  administrator,  the  defendant 
herein.  The  deceased  left  an  estate  valued 
at  $3,0.35.  Plaintiffs  are  his  heirs,  and,  beiug 
citizens  of  the  Empire  of  Germany,  have 
been  represented  by  C.  V.  Wintzlugerode, 
imperial  German  consul  at  Portland,  Or.,  and 
O.  Ix>han,  his  successor,  who  were  author- 
ized to  act  for  and  represent  them  in  the  mat- 
ter of  said  estate  by  power  of  attorney,  as 
well  as  by  their  attorneys  In  this  prooeeiilng. 
After  stating  the  foregoing  facts,  the  com- 
plaint continues.  In  brief,  that,  after  letters 

^  1.  See  Executors  and  Administrators,  voL  22, 
Cent.  Dig.  i  2221, 
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of  administration  were  granted  to  defendant, 
one  John  Rleger,  a  creditor  of  decedent,  In- 
stituted a  proceeding  for  the  revocation  of 
such  letters,  and  to  secure  his  own  appoint- 
ment as  administrator;  that  pending  such 
contest,  and  while  the  same  was  ou  appeal, 
to  wit,  about  April  26,  1902,  the  matter  was 
compromised  between  the  defendant  on  the 
one  part  and  Rieger  and  these  plaintiffs  on 
the  other,  whereby  It  was  agreed  that  the 
contest  should  be  discontinued  and  aban- 
doned, and  dcfendaqt  allowed  to  continue  his 
administration  and  settle  the  estate,  and 
that  defendant  in  settling  the  same  would 
not  claim  or  charge  any  greater  sum  for 
counsel  or ,  attorney  fees  than  1300,  and 
would  not  demand  any  extra  compensation 
for  his  own  services;  that,  in  pursuance  of 
the  agreement  and  compromise,  Rieger  and 
plaintiffs  caused  the  contest  to  be  discontin- 
ued, and  agreed  to  permit  defendant  to  open 
the  safe-deposit  box  wherein  money  and 
papers  of  the  deceased  were  deposited,  and 
to  take  the  same  Into  bis  possession;  that 
on  October  23,  1902,  the  defendant  filed  In 
said  county  court  In  said  matter  his  final 
account,  wherein,  In  violation  of  said  com- 
promise and  agreement,  he  sought  to  charge 
the  sum  of  $171  as  extra  compensation  over 
and  above  the  percentage  allowed  him  by 
law,  the  same  being  excessive,  and  no  part 
of  it  having  been  earned,  and  also  to  claim 
and  charge  $1,423  as  attorney  fees,  being 
$1,123  in  excess  of  the  amount  agreed  upon 
in  said  compromise,  and  that  beyond  this  he 
charged  the  estate  $40  for  stenographer's 
fees,  and  the  further  sum  of  $15  for  filing 
fees  in  a  mandamus  proceeding  instituted  in 
Multnomah  county;  that,  in  pursuance  of  de- 
fendant's application,  an  order  was  made  by 
the  county  court,  fixing  Monday,  November 
24,  19(»2,  at  9  o'clock  a.  m.,  for  hearing  and 
settling  said  account;  that  thereafter,  and 
before  the  day  fixed  for  settlement,  when 
plaintiffs'  attorneys  inquired  concerning  the 
account,  the  defendant  concealed  from  them 
the  fact  that  it  had  been  filed,  whereby  they 
were  misled  and  deceived;  that,  for  the  fur- 
ther purpose  of  preventing  plaintiffs  and 
their  attorneys  from  receiving  knowledge  of 
such  filing,  and  to  prevent  them  from  inter- 
posing objections  to  said  account,  he  caused 
the  notice  of  final  settlement  to  be  published 
in  the  Salem  Sentinel,  in  an  obscure  part  of 
the  paper,  in  fine  type,  without  appropriate 
headlines,  and  so  spaced  and  placed  that, 
without  close  Inspection,  it  would  readily  be 
misconstrued,  and  taken  to  be  explanatory 
matter  accompanying  a  railroad  and  steam- 
ship timetable;  that,  relying  upon  defend- 
ant's good  faith  in  keeping  the  agreement 
and  compromise,  and  being  deceived  and  mis- 
led by  him  as  to  the  filing  of  said  final  ac- 
count, and  not  knowing  or  having  notice 
thereof,  plaintifts  failed  to  appear  or  file 
objections  thereto,  as  they  would  otherwise 
have  done,  and  that  the  account  was  allowed 
and  settled  as  filed;  that  plaintlCts  have  re- 


fused to  accept  tbe  amount  awarded  ttaem  as 
their  distributive  shares  of  said  estate,  and 
that  the  delay  In  bringing  this  suit  was  caus- 
ed by  reason  of  plaintiffs  being  citizens  and 
residents  of  Germany.  A  demurrer  having 
been  interposed  to  the  complaint  and  sus- 
tained, a  decree  was  rendered  dismissing  the 
suit,  from  which  plaintiffs  appeal. 

G.  M.  Inman  and  A.  li.  Veazle,  for  appel- 
lants.   lYank  Uolmea,  for  respondent 

WOLVERTOX,  J.  (after  stating  the  facts). 
The  jurisdiction  of  a  court  of  equity  to  In- 
terpose and  get  aside  the  order  or  decree  of 
a  county  court  approving  and  settling  the 
final  account  of  an  administrator  is  first  chal- 
lenged by  the  demurrer.  The  especial  ground 
for  invoking  equitable  jurisdiction  is  fraud  in 
pi-ocuring  the  order  settling  the  account,  con- 
sisting in  the  disregard  and  violation  on  the 
part  of  the  administrator,  of  the  alleged  com- 
promise agreement,  whereby  he  agreed  that 
he  would  claim  no  extra  compensation  for  his 
own  services  and  no  more  than  $300  as  attor- 
ney fees  and  charges.  It  Is  the  undoubted 
province  of  equity,  long  maintained,  to  set 
aside  and  enjoin  the  execution  or  enforce- 
ment of  judgments  at  law  and  of  Its  own  de- 
crees, when  they  have  been  procured  by 
fraud,  unaccompanied  by  negligence,  laches, 
or  fault  on  the  part  of  him  who  Invokes  the 
Interposition  of  the  remedy.  This  general 
statement  of  the  law  will  hardly  be  contro- 
verted. 3  Pom.  Eq.  {  1364;  1  Black,  Judgm. 
(2d  Ed.)  }  321;  Phillips  v.  Negley,  117  O.  S. 
605,  6  Sup.  Ct.  901,  29  L.  Ed.  1013;  Hayden 
v.  Hayden,  46  Cal.  332;  Gates  v.  Steele,  58 
Conn.  316,  20  Atl.  474,  18  Am.  St.  Rep.  208; 
Brooks  V.  Twitchell,  182  Mass.  443,  65  N.  E. 
843,  94  Am.  St.  Rep.  662.  It  Is  earnestly  and 
strongly  controverted  by  respondent,  how- 
ever, that  the  rule  has  application  to  probate 
proceedings,  and  especially  under  our  own 
procedure,  where  the  county  court  is  given 
the  exclusive  jurisdiction,  in  the  first  in- 
stance, pertaining  to  a  court  of  probate,  the 
statute  enumerating,  among  other  powers,  to 
grant  and  revoke  letters  testamentary  of  ad- 
ministration and  of  guardianship,  and  to  di- 
rect and  control  the  conduct  and  settle  the 
accounts  of  executors,  administrators,  and 
guardians.  B.  &  C.  Comp.  t  911-  Speaking 
generally  upon  the  subject,  Mr.  Woerner 
says:  "In  dealing  with  the  judgments  and 
decrees  of  probate  courts  upon  the  final  set- 
tlements of  executors  and  administrators  pre- 
cisely as  with  the  judgments  of  other  courts, 
courts  of  chancery  review,  enjoin,  or  annni 
them  upon  application  of  Injured  parties  for 
fraud,  and  in  some  cases  for  mistake,  or 
where  the  matter  complained  of  may  have 
arisen  cither  from  fraud  or  mistake,  or  con- 
stitutes constructive  fraud."  2  Woer.  Am. 
Law  Adm.  (2d  Ed.)  |  508.  So  it  was  held,  in 
Griffith  V.  Godey,  113  U.  S.  89,  6  Sup.  Ct.  383, 
28  L.  Ed.  834,  a  suit  in  equity  to  surcharge 
the  account  of  an  administrator,  that  a  pro- 
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bate  settlement  of  an  administrator's  account  ] 
does  not  conclude  as  to  property  fraudulently 
withheld  from  it;  and,  In  Nevada  (Luclch  v. 
Medin.  3  Nev.  93.  03  Am.  Dec.  376),  that  "a 
court  of  equity  certainly  has  the  power  to  In- 
quire Into  the  final  account  of  an  executor, 
and  proceed  to  hear  evidence  to  falsify  and 
surcharge  the  account  for  fraud,  and  to  ren- 
der such  decree  as  Is  necessary  to  do  equity 
in  the  case";  and  again,  in  ilUuois  (Anderson 
V.  Anderson,  178  111.  160,  52  N.  E.  1038),  that 
a  Judgment  of  the  county  court  on  final  set- 
tlement between  the  executor  and  the  bene- 
ficiaries may  be  impeached  in  equity  for 
fraud.  See,  also,  Waldrom  v.  Waldrom,  76 
Ala.  285,  Benson  v.  Anderson,  10  Utah,  13d, 
37  rac.  256,  and  Johnson  v.  Waters,  111  U. 
S.  640,  4  Sup.  Ct.  619.  28  L.  Ed.  547,  as  to  the 
general  doctrine  applied  to  probate  matters. 
But  the  doctrine  is  applied  as  well  in  Ar- 
kansas (Reinhardt  v.  Uartrell,  33  Ark.  727), 
where  the  statute  like  our  own  has  accorded 
exclusive  original  jurisdiction,  In  the  matter 
of  the  administration  of  the  estates  of  dece- 
dents, to  the  probate  courts.  Mr.  Justice 
Eakln,  rendering  the  opinion  In  that  case, 
says:  "The  courts  of  chancery  have  no  pow- 
er to  take  such  cases  out  of  the  probate 
courts,  for  the  purpose  of  proceeding  with 
the  administration.  But  their  power  and 
functions  to  relieve  against  fraud,  accident, 
mistake,  or  Impending  irremediable  mischief 
is  universal,  extending  over  suitors  m  all 
courts,  and  over  the  decrees  in  those  courts 
obtained  by  fraud,  or  rendered  under  circum- 
stances which  render  it  inequitable  that  they 
should  be  enforced.  Hence  any  frauds  in  the 
settlements  of  administrators  or  executors 
may  be  corrected.  When  that  is  done,  if 
there  be  still  a  necessity  for  continued  pro- 
ceedings in  the  course  of  administration,  such 
proceeding  should  go  on.  In  the  probate 
court,  upon  the  basis  of  the  reformed  settle- 
ment." To  the  same  purpose,  see  Shegogg  v. 
Perkins,  34  Ark.  117.  Indeed,  there  can  be 
no  reason  why  the  rule  should  not  be  applied 
iu  probate  matters,  where  the  order  and  de- 
cree complained  of  Is  in  effect  final,  and  not 
merely  interlocutory,  with  the  same  efficacy 
as  to  the  judgments  and  decrees  of  courts  of 
law  and  equity  possessing  general  Jurisdic- 
tion within  their  peculiar  province.  The  cir- 
cuit courts  of  the  state  possess  exclusive  ju- 
risdiction in  all  matters  not  accorded  to  the 
inferior  courts,  yet  it  is  competent  tor  equity 
to  interpose  and  set  aside  or  enjoin  the  en- 
forcement of  their  judgments  at  law  or  de- 
crees in  equity  where  such  judgments  or  de- 
crees have  been  superinduced  by  fraud,  and 
the  complainant  Is  free  from  inattention,  neg- 
ligence, and  fault  upon  his  part.  So  that  the 
fact  that  the  county  court  is  accorded  exclu- 
sive Jurisdiction  in  the  first  instance  has  no 
peculiar  emphasis  or  force  to  differentiate  its 
final  orders  or  decrees  from  those  of  any 
court  of  record  possessing  exclusive  jurisdic- 
tion within  its  compass.  The  equitable  rem- 
edy of  which  we  are  now  treating  has  Its 
76  P.— 23 


Just  limitations,  however.  It  cannot  be  util- 
ized for  the  correction  of  errors  and  irregu- 
larities, and,  where  the  party  has  had  an  op- 
portunity to  be  beard  in  the  original  proceed- 
ing and  to  have  the  matters  revised  on  appeal, 
but  has  neglected  to  avail  himself  thereof, 
he  is  not  entitled  to  redress  in  the  equita- 
ble forum.  Galbralth  v.  Barnard,  21  Or.  67, 
26  Pac.  1110;  Handley  v.  Jackson,  31  Or. 
552,  50  Pac.  015,  65  Am.  St.  Rep.  839;  Co- 
nant's  Estate,  43  Or.  530,  73  Pac.  1018. 

It  Is  furtlier  urged  that  the  plaintiffs  had 
a  complete  remedy  in  the  county  court  to 
open  up  the  order  of  final  settlement,  under 
section  103,  B.  &  C.  Comp.,  providing  for  the 
relief  of  a  party  from  a  judgment,  order,  or 
other  proceeding  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect.  It  may  well  be  doubted 
whether  such  fraud  as  is  here  complained  of 
is  embraced  within  the  purview  of  that  sec- 
tion, and  the  question  is  made  whether  it 
was  Intended  to  apply  iu  probate  proceedings. 
But,  however  this  may  be,  the  remedy  was 
not  Invoked,  nor  an  adjudication  had  with 
reference  to  It,  so  that  it  did  not  preclude 
plaintiffs  from  proceeding  in  equity.  The 
reme<ly  thereby  accorded,  in  whatsoever  ca- 
pacity it  may  be  employed,  is  equitable  in 
character,  and  we  have  held  that  when  in- 
voked In  a  proper  case  the  party  will  be  pre- 
cluded by  the  adjudication  from  applying  to 
a  court  of  equity  for  relic;.'  of  the  same  na- 
ture based  upon  grounds  identical  with  those 
there  urged.  Thompson  v.  Connell,  31  Or. 
2,31,  48  Pac.  467,  65  Am.  St.  Rep.  818.  Hence 
the  statute  is  not  operative  as  an  estoppel 
here,  in  any  view  we  may  take  of  its  appli- 
cation in  county  court  proceedings. 

Again,  it  is  suggested  that  the  county  court 
has  not  fully  disposed  of  the  matter,  the  dis- 
tribution not  having  been  made,  the  receipts 
filed,  or  the  administrator  finally  discharged. 
But  we  think  this  is  not  controlling,  as  the 
order  settling  the  account  was  the  final  adju- 
dication respecting  It.  The  rights  of  the  re- 
spective parties  were  then  ascertained  and 
determined,  leaving  the  administrator  noth- 
ing to  do  but  to  comply  with  the  directions 
of  the  court,  whereupon  he  would  be  entitled 
to  his  discharge.  In  view  of  these  considera- 
tions, we  are  constrained  to  hold  that  a  court 
of  equity  has  Jurisdiction  of  the  cause. 

The  complaint  is  also  challenged  upon  the 
ground  that  it  does  not  state  facts  sufiBclent 
to  constitute  a  cause  of  suit;  but  we  are  Im- 
pressed that  it  does.  The  fraud  complained 
of  was  such,  it  is  true,  that  the  heirs  might 
have  set  it  up  before  the  county  court  by 
way  of  objections  to  the  final  account.  If 
they  had  known  that  the  account  was  filed 
and  the  time  fixed  for  settling  the  same,  but 
of  this  they  were  not  apprised.  The  fraud 
complained  of  consists  in  the  administrator's 
failure  to  keep  and  observe  the  stipulations 
of  the  compromise  agreement  upon  his  part. 
The  heirs  had  a  right  to  assume  that  he 
would  faithfully  observe  them,  and  were  not 
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called  upon  to  keep  a  check  upon  his  actions 
and  take  especial  notice  of  the  proceedings 
had  in  that  regard.  While  It  may  be  conced- 
ed, without  deciding  the  question  now,  that 
the  notice  published  was  sufficient  to  Inform 
them  conatractlTely  of  the  filing  of  the  final 
account,  and  consequently  of  the  administra- 
tor's breach  of  his  agreement,  yet,  neverthe- 
less, they  allege  that  they  had  no  actual  no- 
tice of  It  until  after  the  court  had  settled  the 
account,  and  were  thereby  prevented  from 
making  the  objections  which  they  were  enti- 
tled to  Interpose  at  the  hearing.  Under  such 
allegations.  It  was  not  laches  on  the  part  of 
the  heirs  that  they  were  not  present  at  the 
hearing.  Furthermore,  It  Is  averred  that 
their  attorneys  on  two  occasions,  after  the  ac- 
count had  been  actually  filed,  and  before  the 
time  set  for  hearing.  Inquired  concerning  it, 
and  were  led  to  believe  by  the  administrator 
that  it  had  not  yet  been  filed,  thus  showing 
positive  interposition  to  mislead  Interested 
parties,  and  thus  to  conceal  the  Intended 
fraud.  Nor  does  the  fact  that  plaintlfTs  did 
not  Institute  the  present  suit  until  more  than 
eight  months  after  the  entry  of  the  order  of 
final  settlement  constitute  audi  laches  as  to 
preclude  them  from  insisting  upon  tiie  reme- 
dy invoked. 

The  decree  of  the  trial  court  will  therefore 
be  reversed,  the  demurrer  to  the  complaint 
overruled,  and  the  cause  remanded  for  such 
further  proceedings  as  may  seem  approprl- 
ateu 


(44  Or.  ns) 

GOOD  T.  SMITH. 
(Supreme  Court  of  Oregon.    April  18.  1901.) 

BBAL  EBTATK  BB0KKB8— ACTION  TOB  COUICIS- 
SI0R8—C0NTBACT— MODIFICATION  — PERFORM- 
ANCS— KTIDENCK— A1CE:>DMENT  OT  COia>I.AINT 
— APFXAI/— BIVIXW  OT  rlNDINO. 

1.  Converaatlons  between  plaintiif,  in  an  ac- 
tlott  by  a  real  estate  agent  for  commissions, 
and  others  not  in  the  presence  of  defendant, 
while  not  binding  on  defendant,  are  admissible 
for  the  purpose  of  showing  that  plaintiff  had 
complied  wiu  bis  contract,  and  produced  a  pur- 
chaser ready  and  willing  to  take  the  property 
on  defendant's  terms. 

2.  Allowing  an  amendment  of  the  complaint 
after  close  of  plaintiff's  evidence,  in  an  action 
for  breach  of  defendant's  agreement  to  pay 
plaintiff  a  commission  for  obtaining  a  pur- 
chaser for  his  interest  In  property,  by  inserting 
the  name  of  a  person  as  naving  an  interest  in 
a  portion  of  the  proimrty,  is  not  error;  the 
title  not  being  in  dispate  or  made  an  issue,  and 
the  amendment  not  changing  the  cause  of  ac- 
tion. 

3.  Modification  of  the  oral  agreement  between 
a  real  estate  broker  and  the  owner  of  land  rela- 
tive to  its  sale,  made  on  discovery  of  their  mis- 
take as  to  who  was  the  owner  of  an  outstand- 
ing interest,  l>ecome8  part  of  the  contract,  so 
titat  it  is  properly  pleaded  as  sncli. 

4.  The  right  of  plaintiff,  a  real  estate  agent, 
to  recover  on  his  contract  tor  sale  of  defendant's 
Interest  in  land  for  a  certain  sum,  is  not  af- 
fected by  a  change,  without  defendant's  knowl- 
edge, in  an  agreement  relative  to  purchase  of 
the  other  interests. 

6.  Where  a  case  is  tried  by  the  court  without 
»  Jury,  its  findings  of  fact,  like  a  verdict,  can 


be  disturbed  only  where  the  evidence  is  insuffi- 
cient as  a  matter  of  law. 

Appeal  from  Circuit  Court;  Mnltnomah 
County;  U.  C.  George,  Judge. 

Action  by  George  Good  against  W.  K. 
Smith.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

This  is  an  action  by  a  real  estate  broker 
to  recover  his  commission.  It  is  alleged  in 
the  complaint;  In  substance,  that  in  February, 
190i^  the  defendant  was  the  owner  of  a  cer- 
tain tract  of  bind  in  the  dty  of  Portland, 
known  as  the  "Multnomah  Box  Factory,"  and 
also  the  owner  of  an  undivided  one-half  in- 
terest in  another  tract  adjohilng  the  box 
factory  on  the  south,  known  as  "Smith  Bros.' 
Pn^>erty,"  the  remaining  one-half  interest  is 
the  latter  tract  being  owned  by  Walter  V. 
Smith  and  the  heirs  at  law  of  Preston  O. 
Smith,  deceased,  In  equal  parts;  that  defend- 
ant was  also  the  owner  of  certain  personal 
property  in  his  own  right,  and,  in  connection 
with  Walter  V.  Smith  and  Susan  W.  Smith, 
was  the  owner  of  certain  other  personal  prop- 
erty, all  situate  and  being  upon  the  real 
property  referred  to;  that  on  or  about  the 
date  mentioned  the  defendant  employed  the 
plaintiff  as  his  agent  for  the  purpose  of  sell- 
ing his  interest  in  the  property,  both  real 
and  i)ersonal,  for  the  sum  of  $48;000,  and 
agreed  to  pay  him  a  commission  of  2^  per 
cent,  on  such  sale;  that  it  was  understood 
ttiat  defendant's  interest  in  the  property  was 
to  be  sold  in  conjunction  with  that  of  the 
other  owners,  at  an  aggregate  price  of  $66,- 
000;  free  from  incumbrances  and  subject  to 
the  immediate  possession  of  the  purchaser; 
that  plaintiff's  employment  was  to  continue 
until  the  Interest  of  the  heirs  of  Preston  C. 
Smith  could  be  secured  by  proper  proceedings 
In  the  probate  court,  or  until  it  could  l)e  deter- 
mined whether  such  Interest  could  be  acquir- 
ed in  that  manner;  that  plaintiff  duly  per- 
formed ail  the  terms  of  the  contract  on  his 
part,  and  produced  a  purchaser,  ready,  able, 
and  willing  to  take  the  property  on  the  terms 
agreed  upon,  but  that  defendant,  In  violation 
of  his  contract,  refused  to  sell  his  interest 
therein  free  and  clear  of  all  incumbrances  and 
subject  to  immediate  possession  by  the  pur- 
chaser, although  the  Interest  of  the  heirs  of 
Preston  C.  Smith  had  been  acquired  under 
an  order  of  the  probate  court,  and  satlBf  actory 
arrangements  had  been  made  with  the  other 
parties  interested  in  the  property,  so  that 
the  sale  could  have  been  completed,  had 
defendant  complied  with  his  contract.  The 
answer  consists  of  a  specific  denial  of  all 
the  allegations  of  the  complaint  except  the 
ownership  of  the  property.  By  agreement  of 
the  parties,  the  cause  was  tried  by  the  court 
without  the  intervention  of  a  Jury.  The 
court  found  the  facts,  in  substence,  as  al- 
leged, and,  as  a  conclusion  of  law,  that  the 
plaintiff  was  entitled  to  recover  from  the 
defendant  the  sum  of  |1,200  and  his  coste 
and  disbursements.    From  the  Judgment  «i- 
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tered  thereon  the  defendant  appeals,  assign- 
ing numerous  errors,  'which  may  be  grouped 
as  follows:  (1)  The  admission  In  testimony 
of  certain  conversations  and  contracts  be- 
tween the  plaintiff  and  other  persons  not  in 
the  presence  of  the  defendant;  (2)  permitting 
the  complaint  to  be  amended  on  the  trial  by 
Inserting  the  name  of  Albert  T.  Smith  as 
one  of  the  Joint  owners  of  a  i>art  of  the 
personal  proi)erty  mentioned  therein;  and 
(3)  the  cause  of  action  alleged  was  not  prov- 
ed, and  the  findings  are  not  supported  by 
the  testimony. 

Wirt  Minor,  for  appellant    O.  B.  S.  Wood 
and  S.  B.  Liuthicum,  for  respondent. 

BEAN,  J.  (after  stating  the  facts).    There 
was   evidence  tending  to   show  about  this 
state  of  facts:   In  February,  1902,  the  plain- 
tif(,  who  Is  a  real  estate  broker  in  Portland, 
had  a  customer  In  the  Western  Lumber  Com- 
pany for  some  water-front  property.    He  call- 
ed at  the  oflice  of  the  defendant  to  ascertain 
the  selling  price  of  the  property  mentioned 
in  the  complaint,  supposing  at  that  time  that 
he  was  the  owner  thereof.    After  some  nego- 
tiations,  defendant,   without  disclosing   the 
fact  that  he  was  not  the  sole  owner,  agreed 
to  sell  the  entire  property,  personal  and  real, 
for  165,000,  and  to  pay  plalntlfl!  a  commis- 
sion of  214  per  cent,  if  the  sale  was  effected. 
The  plaintiff  advised  Mr.  Ayer,  the  president 
of   the   lumber   company,   of   the   price   at 
which  the  property  could  be  secured;  and  be 
agreed  to  take  it  for  his  company,  if  it  could 
be  conveyed  free  from  incumbrances,   and 
with    the    right    to    immediate    possession. 
About  that  time,  however,  the  plaintiff  learn- 
ed that  the  defendant  did  not  own  the  whole 
of  the  property,  but  that  Walter  V.  Smith 
and  the  Security  Savings  &  Trust  Company 
each  owned  or  had  a  deed  for  an  undivided 
one-fourth  of  a  certain  portion  of  it    He 
thereupon    entered    into    negotiations    with 
Smith  and  the  trust  company,  which  resulted 
in  an  agreement  by  them  to  sell  their  in- 
terests for  $8,500  each.     He  again  called  up- 
on the  defendant  and  told  him  that  the  in- 
terests of  the  other  owners  of  the  pn^erty 
could  not  be  purchased  for  less  than  $17,000, 
and,  as  the  prospective  buyer  would  not  pay 
to  exceed  $65,000  for  the  entire  property,  the 
sale  must  fall  through,  unless  he  would  take 
$48,000  for  his  interest    After  talking  the 
matter  over  at  some  length,  the  defendant 
finally  agreed  to  take  $48,000  for  his  interest 
in  the  property,  to  pay  the  plaintiff  2>>t,  per 
cent  oommission,  and  to  furnish  an  abstract; 
It   being   understood   at  the  time   that  the 
prospective   purchaser   would   not   take   the 
property  unless  he  could  acquire  the  entire 
title.    The  plaintiff  asked  for  a  written  op- 
tion from  the  defendant,  but  he  refused  to 
give  it,  saying  his  word  was  as  good  as  his 
bond.    The  plaintiff  then  wrote  a  memoran- 
dum  of  the  agreement  or  understanding  had  at 
the  time,  and  read  it  over  to  the  defendant, 


who  said  it  was  correct  This  memorandum 
is  as  follows:  "Portland,  Oregon,  14  Feb- 
ruary, 1902.  I  will  sell  for  $48,000  (forty- 
eight  thousand  dollars)  my  Interest  to  the 
mill  property  and  plant  and  personal  prop- 
ertj',  and  land  marked  on  the  Lewis  &  Dry- 
den  atlas  «s  belonging  to  the  Multnomah 
Box  Factory  and  Smith  Bros.,  about  12 
acres  more  or  less,  including  water  front 
etc.,  and  pay  you  a  commission  of  2%  per 
cent,  for  effecting  sale,  and  I  will  furnish 
abstract  of  title  and  give  title  free  of  all  in- 
cumbrances." The  result  of  these  negotia- 
tions was  reported  to  the  prospective  buyer, 
who  agreed  to  take  the  property,  and  the 
defendant  was  requested  by  the  plaintiff  to 
furnish  the  abstract  thereof,  which  he  did. 
Upon  an  examination  of  the  abstract  it  was 
learned  that,  although  the  trust  company 
had  a  deed  for  an  undivided  one-fourth  in- 
terest In  a  part  of  the  property,  It  was  in 
fact  a  mortgage,  and  the  title  was  in  the 
heirs  of  Preston  C.  Smith,  deceased,  and 
therefore  proceedings  would  have  to  be  taken 
in  the  probate  court  to  acquire  such  interest 
before  the  sale  could  be  made.  These  facts 
were  reported  to  Mr.  Ayer,  and  also  to 
Walter  V.  Smith  and  the  trust  company;  and 
they  all  agreed  to  wait  until  a  sale  of  the 
Interest  of  the  heirs  of  Preston  O.  Smith 
could  be  thus  effected,  or  until  it  could  be 
ascertained  whether  a  title  which  could  be 
conveyed  to  the  purchaser  could  be  secured 
through  such  proceedings.  About  the  1st  of 
March  a  petition  for  an  order  of  sale  was 
filed  In  the  probate  court,  and  such  proceed- 
ings were  thereafter  had  that  on  April  24th 
a  sale  was  effected  to  the  trust  company, 
and  it  was  confirmed  on  the  3d  of  June.  Be- 
fore or  about  the  time  the  proceedings  were 
instituted,  the  defendant  was  Informed  by 
the  plaintiff  of  the  condition  of  the  title, 
and  that  the  sale  could  not  be  concluded 
until  the  title  was  cleared  up  through  the 
probate  court;  and,  while  there  is  no  evi- 
dence that  he  expressly  agreed  to  wait  until 
that  time,  the  evidence  shows  that  he  made 
no  objection  to  the  delay,  and  did  not  with- 
draw or  attempt  to  withdraw  his  property 
from  sale  by  the  plaintiff.  Pending  the  pro- 
ceedings in  the  probate  court  It  was  also 
learned  that  Susie  W.  Smith  and  Albert  T. 
Smith  were  each  the  owners  of  an  undivided 
one-fourth  interest,  of  the  value  of  $400  each, 
in  certain  pipes  in  a  dryhouse  on  the  prop- 
erty: and,  as  defendant  refused  to  take  care 
of  such  Interest,  it  was  arranged  that  the 
trust  company  should  purchase  the  Interest 
of  Susie  W.  Smith,  and  that  the  plaintiff 
would  take  up  the  Interest  of  Albert  T. 
Smith  out  of  his  commission  on  the  sale. 
This  arrangement  was  entirely  satisfactory  to 
the  purchaser.  After  the  confirmation  of  the 
sale  of  the  interest  of  the  Preston  C.  Smith 
heirs  by  the  county  court  and  after  arrange- 
ments satisfactory  to  the  buyer  for  the  con- 
veyance to  It  of  the  title  of  the  purchasers 
and   of   the  other  parties,   the  prospective 
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buyer,  throttgh  Its  attorney,  notified  the  de- 
fendant that  It  was  ready  and  willing  to  take 
the  property,  and  had  the  money  on  hand 
with  which  to  p&j  for  the  same;  but  the  de- 
fendant In  the  meantime  bad  leased  his  In- 
terest therein  for  two  years,  and  could  and 
would  not  comply  with  bis  agreement,  and 
convey  the  property  free  from  incumbrances, 
and  subject  to  Immediate  possession  by  the 
purchaser.  The  evidence  of  the  conversa- 
tions and  agreement  between  the  plaintiff 
and  the  prospective  purchaser  and  between 
the  plaintiff  and  the  other  owners  of  the 
property  was  admitted  over  defendant's  ob- 
jection on  the  ground  that  It  was  hearsay. 
This  evidence  was  offered  and  admitted, 
however,  not  as  binding  on  the  defendant, 
but  to  show  that  the  plaintiff  had  complied 
with  bis  contract,  and  produced  a  purchaser 
ready  and  willing  to  take  the  property  upon 
the  terms  proposed  t>y  the  defendant,  and 
for  this  purpose  it  was  competent.  Leonard 
V.  Roberts,  20  Colo.  88,  36  Pae.  880;  Brum- 
flold  V.  Potter  &  Stymus  Mfg.  Co.,  4  Misc. 
Rep.  ISM,  23  N.  Y.  Supp.  1025. 

After  the  evidence  for  the  plaintiff  was  all 
In,  and  It  appeared  that  Albert  T.  Smith  had 
or  claimed  some  interest  In  a  portion  of  the 
personal  property  described  in  the  complaint, 
the  plaintiff  was  permitted  to  amend  his  com- 
plaint to  show  that  fact.  This  amendment 
did  not  change  the  cause  of  action  set  out  in 
the  complaint,  and  Its  allowance  was  with- 
in the  discretion  of  the  court.  B.  &  C.  Comp. 
I  102,  and  authorities  noted.  The  cause  of 
action  sued  on  was  the  alleged  breach  of  the 
agreement  between  the  defendant  and  the 
plaintiff,  by  which  the  defendant  agreed  to 
pay  the  plaintiff  a  commission  of  2'^  per 
cent  If  be  could  effect  the  sale  of  bis  in- 
terest in  the  property  for  the  sum  of  $48,- 
000.  The  title  to  the  property  was  not  in 
dispute,  nor  made  an  issue  by  the  pleadings. 

It  Is  Insisted  that  there  was  an  entire  fail- 
ure of  proof  of  the  contract  alleged  in  the 
complaint,  and  in  support  of  this  position  it 
Is  argued  that  the  memorandum  made  by  the 
plaintiff  on  February  14,  1902,  must  be  con- 
sidered as  containing  all  the  terms  of  the 
contract.  This  memorandum,  as  we  under- 
stand the  evidence,  was  not  Intended  by 
either  of  the  parties  to  contain  the  terms  of 
the  contract.  The  defendant  expressly  re- 
fused to  give  a  written  option  on  the  prop- 
erty, or  to  make  any  contract  in  writing  con- 
cerning the  same.  The  agreement  between 
him  and  the  plaintiff  rests  entirely  in  parol, 
and  is  to  be  deduced  not  only  from  what 
took  place  the  14th  of  February,  but  from 
the  conversations  and  negotiations  between 
the  parties  previous  and  subsequent  to  that 
date.  The  contract  was  not  made  at  any  par- 
ticular time,  but  was  the  result  of  repeated 
interviews  and  negotiations.  The  writing 
made  by  the  plaintiff  on  the  14th  of  Febru- 
ary was  intended  for  his  own  convenience, 
as  a  memorandum  of  what  then  occurred. 
It  does  not  contain  the  names  of  parties  to  a 


contract;  and  ts  In  no  sense  an  agreement 
At  that  time  both  parties  supposed  that  the 
trust  company  had  a  title  which  It  could 
convey,  and,  when  It  was  subsequently  as- 
certained that  this  was  a  mistake,  arrange- 
ments were  made,  as  the  evidence  tends  to 
show,  to  meet  the  contingency,  and  they  be- 
came a  part  of  the  contract,  and  were  proi>- 
erly  pleaded  as  such. 

Again,  It  Is  argued  that  after  ascertaining 
the  condition  of  the  title,  and  the  necessity 
of  instituting  proceedings  in  the  probate 
court  for  a  sale  of  the  Interest  of  the  helra 
of  Preston  C.  Smith,  the  plaintiff  entered  in- 
to a  new  agreement  with  the  prospective 
buyer  and  with  some  of  the  other  owners  of 
the  property  concerning  the  sale  and  pur- 
chase, without  Informing  the  defendant;  but. 
If  so.  It  was  Immaterial  to  him.  His  con- 
tract or  agreement  was  for  the  sale  of  his 
Interest  for  a  certain  sum,  and  It  was  Im- 
material what  arrangements  or  agreements 
were  made  between  the  plaintiff  and  the  pur- 
chasei*  or  the  other  owners  of  the  property. 
If  the  plaintiff,  while  the  contract  between 
him  and  the  defendant  was  In  force,  pro- 
duced a  purchaser  ready,  able,  and  willing 
to  take  defendant's  Interest  at  the  price 
agreed  upon,  he  thereby  earned  his  com- 
mission, whether  the  sale  was  consummat- 
ed or  not  Kyle  v.  RIppey,  20  Or.  447,  26 
Pac.  308. 

It  Is  also  argued  that  there  never  was  any 
employment  of  plaintiff  by  defendant  to  80U 
his  property,  but,  if  so.  It  was  terminated  by 
mutual  consent,  or,  if  not  terminated,  the 
plaintiff  did  not  prove  performance.  These 
matters,  if  within  the  Issues,  were  questions 
of  fact;  and,  as  there  was  some  evidence  to 
sustain  the  findings  of  the  trial  court,  such 
findings  cannot  be  reviewed  by  us.  Where  a 
cause  is  tried  before  a  court  without  the  in- 
tervention of  a  Jury,  the  findings  of  fact 
stand  as  the  verdict  of  a  Jury,  and  cannot  be 
disturbed  on  appeal,  unless  It  appears  that 
tlie  evidence  upon  which  they  were  made 
was  not  sufficient,  as  a  matter  of  law,  to  sup- 
port them.  Ilicklln  v.  McClear,  18  Or.  126, 
22  Pac.  1057;  Bartel  v.  Mathlas,  19  Or.  482, 
24  Pac.  918;  Fenstermacher  v.  State,  19  Or. 
504,  2.''.  Pac.  142;  A.  &  C.  R.  Co.  v.  Kern 
(decided  April  4,  lOOi)  76  Pac.  14. 

The  Judgment  of  the  court  below  will  be 
affirmed. 


LENZ  et  al.  T.  BLAKE-McPALL  CO. 
(Supreme  Court  of  Oregon.     April  18,   1904.) 

SALES  —  BBEACK  OF  WAB8ANTY  —  ACTION  FOB 
PRICE— EVIDENCE  —  DAMAGES — BALE  BY  DE- 
SCRIPTION—IMPLIED WABBAKIT  —  APPEAI.— 
DISPOSITIO-N". 

1.  Where  goods  are  sold  by  description  for  a 
particular  purpose,  known  to  the  seller,  there 
is  an  implied  warranty  that  they  are  as  repre- 
sented, and  suitable  for  the  intended  purpose. 

2.  Where  a  purchaser  of  goods  sold  a  part  of 
them   before   he   discovered   that  they  were   not 


f  1.  See  Sales,  vol.    t    Cent.  DIk.  {{  7S8,  772,  774. 
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mitable  for  the  purpose  for  which  they  were 
intended,  he  thereby  accepted  them. 

3.  Where  the  purchaser  of  goods  has  accepted 
them,  in  an  action  for  the  price,  wherein  he 
claims  a  breach  of  warranty,  he  is  entitled  only 
to  a  counterclaim  for  such  damages  aa  resulted 
from  the  breach. 

4.  Where,  in  an  action  for  the  price  of  paper 
boxes,  the  answer  alleged  that  the  boxes  were 
warranted  grease-proof,  but  they  were  not,  and 
plaintiffs  proved  the  sale  and  delivery  and  ac- 
ceptance of  the  boxes,  and  defendant  introduced 
no  evidence  as  to  damages  suffered  by  him,  plain- 
tiffs were  entitled  to  Judgment  for  the  purchase 
price:  B.  &  O.  Comp.  S  799,  providing  that 
the  party  having  the  affirmative  of  an  issue 
must  prove  it. 

5.  In  an  action  for  the  price  of  paper  boxes, 
the  defense  was  a  breach  of  warranty  to  the 
effect  that  they  were  grease-proof,  but  the  evi- 
dence showed  an  acceptance  of  the  boxes  by  de- 
fendant. Defendant  introduced  no  evidence 
tending  to  show  damages,  and  the  court  errone- 
ously refused  to  instruct  that,  in  the  absence 
of  any  showing  as  to  damages,  plaintiffs  were 
entitled  to  recover  the  contract  price.  Held 
that,  it  appearing  on  appeal  that  defendant's 
counsel  mistakenly  relied  on  a  certain  decision 
of  the  Supreme  Court  as  to  what  constitutes 
an  acceptance,  the  cause  would  not  be  remanded 
with  directions  to  enter  a  judgment  for  plain- 
tiffs, but  a  new  trial  would  be  ordered. 

Appeal  from  Circuit  Court,  Multnomah 
Oouoty;  Arthur  L.  Frazer,  Judge. 

Action  by  Harry  Iienz  and  others  against 
the  Blake-McFall  Company.  From  a  judg- 
ment In  favor  of  defendant,  plaintiffs  appeal. 
Reyersed. 

This  l8  an  action  to  recover  a  balance  al- 
leged to  be  due  on  account  of  the  sale  of  pa- 
per boxes.  The  complaint  avers  that  on 
June  3,  1901,  plaintiffs,  as  partners,  sold  and 
delivered  to  defendant,  a  corporation,  cer- 
tain goods,  wares,  and  merchandise,  for  the 
agreed  price  of  ?0O8.48,  no  part  of  which  had 
been  paid,  except  ?190.18,  leaving  due  $418.- 
30,  for  which  Judgment  was  demanded.  The 
answer  denied  the  material  allegations  of 
the  complaint,  and  averred  that  defendant 
entered  Into  a  contract  with  plaintiffs  where- 
by they  were  to  sell  and  deliver  t»  it  paper 
butter-boxes,  stating  that  they  were  grease- 
proof and  fit  for  the  butcher  trade,  for  ■which 
purpose  plaintiffs  knew  they  were  desired 
by  defendant,  •which  relied  on  such  repre- 
sentations; that  the  boxes  were  not  grease- 
proof: that  defendant  had  no  opportunity  to 
ascertain  that  they  were  not  as  represented 
until  after  they  were  delivered,  and  a  part 
of  them  had  been  placed  on  the  market,  but, 
as  soon  as  It  discovered  that  they  were  not 
grease-proof.  It  notified  plaintiffs  thereof, 
paid  for  the  boxes  sold,  and  tendered  to 
tbena  the  remainder,  which  are  of  no  value; 
and  that.  In  consequence  of  a  breach  of  the 
warranty,  defendant  has  sustained  damage 
In  the  sum  of  $418.30.  The  reply  denied  the 
allej^atlons  of  new  matter  In  the  answer, 
and  a  trial,  being  had,  resulted  in  a  Judg- 
ment for  the  defendant,  and  plaintiffs  ap- 
peal. 


Arthur    C.  Emmons,    for    appellants. 
King  Wilson,  for  xeapondent. 


A, 


MOOEB,  C.  J.  (after  stating  the  facts). 
The  bill  of  exertions  discloses  that  at  the 
trial  plaintiffs  Introduced  testimony  tending 
to  show  a  sale  and  delivery  of  the  goods 
without  any  representations  as  to  their  qual- 
ity. The  defendant's  evidence,  however, 
tended  to  prove  that  the  boxes  were  sold 
with  a  warranty,  upon  which  It  relied;  that 
the  goods  were  delivered  In  June,  1901,  and  It 
was  not  discovered  until  about  two  months 
thereafter  that  the  boxes  were  not  suitable 
for  the  purpose  for  which  they  were  ordered; 
and  that  there  was  a  substantial  difference 
in  quality  and  value  between  the  boxes  or- 
dered and  those  delivered.  No  evidence  was 
offered,  however,  tending  to  show  the  dif- 
ference In  value,  or  how  much  defendant 
was  damaged  by  the  breach  of  the  warranty. 
Based  upon  such  want  of  proof,  plaintiffs' 
counsel  requested  the  court  to  give  the  fol- 
lowing Instruction:  "The  defendant  having 
failed  to  show  how  much,  If  anything,  it  bad 
been  damaged  on  account  of  the  noncompli- 
ance of  the  goods  delivered  with  the  war- 
ranty alleged  in  the  answer,  the  plaintiffs  are 
entitled  to  recover  the  full  amount  remain- 
ing unpaid  on  the  agreed  contract  price  of 
the  goods  sold  and  delivered  to  defendant" 
This  was  refused,  and  the  Jury  were  char- 
ged. In  effect,  that  if  there  was  a  warranty 
that  the  boxes  sold  should  be  gi*ease-proof, 
and  the  defendant  relied  thereon  In  pur- 
chasing them,  and  they  were  not  as  repre- 
sented, plaintiffs  could  not  recover.  Excep- 
tions having  been  taken  to  the  Instructions 
given  and  refused.  It  Is  contended  by  plain- 
tiffs' coimsel  that  errors  were  thereby  com- 
mitted. 

The  answer  having  stated  that  the  boxes 
were  Intended  for  a  particular  purpose, 
known  to  the  plaintiffs,  and  sold  by  them  by 
description,  an  implied  warranty  was  thus 
alleged,  that  the  groods  should  be  as  repre- 
sented, and  reasonably  fit  for  that  purpose. 
Morse  v.  Union  Stockyards  Co.,  21  Or.  289, 

28  Pac.  2,  14  L.  R.  A.  157;  Abilene  Nat.  Bank 
V.  Nodlne,  26  Or.  53,  37  Pac.  47;  Gold  Ridge 
Mining  Co.  v.  Tallmadge  (Or.)  74  Pac.  325. 
The  defendant  had  a  reasonable  time  to  In- 
spect the  goods  after  their  receipt,  and,  if 
they  did  not  correspond  with  those  ordered, 
the  warranty  In  respect  thereto  might  have 
rendered  that  part  of  the  contract  tanta- 
mount to  a  condition  precedent,  thereby  au- 
thorizing the  defendant  to  repudiate  its 
agreement.  Tiedeman,  Sales,  { 180;  Sun  Pub. 
Co.  V.  Minn.  Tyi)e  Foundry  Co.,  22  Or.  49, 

29  Pac.  6;  Brigham  v.  Hlbbard,  28  Or.  386, 
43  Pac.  388;  Steiger  v.  Fronhofer  (Or.)  72 
Pac.  (SdS.  The  defendant,  having  sold  a  part 
of  the  boxes  before  discovering  they  were 
not  suitable  for  the  purpose  for  which  they 
were  intended,  thereby  accepted  them,  and 
was  entitled  only  to  a  counterclaim  for  such 
damages  as  naturally  resulted  from  a  l)reach 
of  the  alleged  warranty.  Tiedeman,  Sales.  { 
197;  Drake  v.  Sears,  8  Or.  209;  Schumann 
T.   W^ager,  30  Or.  05,  S8  Pac  770;    Dean 
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Pumpworks  v.  Astoria  Ironworks,  40  Or.  83, 
66  Pac.  605.  In  Gove  v.  Island  City  Mercan- 
tile &  Milling  Co.,  16  Or.  93,  17  Pac.  740,  a 
contractor  having  agreed  to  alter  a  mill  by 
putting  in  Improved  machinery,  so  that  when 
completed  it  would  have  a  capacity  to  make 
a  given  quantity  of  flour  per  day,  of  a  speci- 
fied quality,  but  falling  to  comply  therewith, 
it  was  held  that  the  owner,  by  using  the  mill 
after  the  change,  did  not  thereby  accept  the 
work,  or  waive  a  performance  of  the  condi- 
tions upon  which  the  right  to  the  final  pay- 
ment depended.  Mr.  Justice  Thayer,  refer- 
ring to  the  parties,  in  deciding  the  case,  says: 
"The  respondents  proposed  to  substitute  for 
the  process  the  appellants  were  using  in  their 
mill  to  manufacture  flour  a  new  and  im- 
proved process,  the  efficiency  of  which  they 
especially  guarantied.  The  mill  was  to  be 
under  their  control,  when  constructed,  until 
accepted  by  the  appellants.  The  latter  were 
to  furnish  wheat,  bear  the  expense  of  operat- 
ing the  mill  from  the  time  of  starting  it,  and 
when  the  guaranty  was  fulfilled,  were  imme- 
diately to  accept  it,  and  were  then  to  make 
said  last  payment  The  respondents  were  to 
demonstrate  by  a  practical  test  that  they  had 
fulfilled  their  guaranty.  The  said  payment 
did. not  mature  until  that  was  done.  It  was 
a  condition  precedent  to  the  making  of  the 
payment  Glacius  v.  Black,  50  N.  Y.  145 
[10  Am.  Rep.  449].  The  respondents  had  no 
right  to  demand  the  $2,934.25  until  they  had 
proved  by  actual  trial  that  the  mill  had  a 
capacity  of  sixty  barrels  of  flour  in  twenty- 
four  hours'  time,  and  that  it  was  as  capable 
of  making  as  good  flour,  and  as  much  flour 
per  bushel  of  wheat,  as  any  mill  in  eastern 
Oregon,  when  grinding  the  same  kind  of 
wheat.  This  was  the  respondents'  proposi- 
tion—the proposition  which  appellants  accept- 
ed, thereby  making  it  binding  upon  both  par- 
ties. The  respondents  had  no  cause  of  action 
for  the  recovery  of  said  payment  until  they 
established  by  proof  not  only  that  they  had 
furnished  the  material  and  done  the  work, 
but  that  they  had  constructed  a  mill  with 
the  capacity  to  manufacture  flour  in  the 
quantity  and  of  the  quality  as  expressed  in 
the  guaranty.  •  •  •  If,  therefore,  the 
capacity  or  capability  of  the  mill,  when  re- 
constructed, failed  In  a  material  particular 
to  comply  with  the  special  guaranty,  the  re- 
spondents had  no  right  of  action  on  account 
of  a  refusal  to  pay  the  deferred  payment  un- 
less the  appellants  waived  a  performance  of 
the  condition.  According  to  the  evidence, 
the  respondents  did  not  make  the  required 
test  to  ascertain  whether  the  mill  possessed 
the  capacity  and  capability  guarantied. 
They  only  ran  the  mill  a  few  days,  and  only 
for  a  few  hours  at  one  time.  •  •  •  Nor 
did  the  evidence  show  an  acceptance  of  the 
mill  on  the  part  of  the  appellants.  The  new 
work  and  materials  were  so  intermixed  with 
the  old  work  that  they  could  not  be  separat- 
ed without  entirely  destroying  the  utility  of 
the  mill.    The  contract  for  its  construction 


was  entire  and  Indivisible,  and' the  making 
of  the  payment  in  question  was,  by  its  terms, 
dependent  upon  its  completion;  nor  did  the 
appellants,  by  using  the  mill,  waive  any  right 
to  demand  a  performance  of  the  condition 
upon  which  the  payment  was  to  be  made." 
The  judgment  in  that  case  having  been  re- 
versed, and  the  cause  remanded,  the  plain- 
tiffs therein  voluntarily  dismissed  the  ac- 
tion, which  was  based  on  a  contract  for  the 
payment  of  an  agreed  price,  and  instituted 
another  to  recover  the  reasonable  value  of 
the  labor  performed  and  of  the  material  fur- 
nished in  altering  the  mill.  Gove  v.  Island 
C.  M.  &  M.  Co.,  19  Or.  363,  24  Pac.  521.  It 
would  seem,  from  this  change  in  the  manner 
of  stating  the  facts  constituting  the  plain- 
tiffs' right  In  the  cases  to  which  attention 
Is  called,  that  their  counsel  believed  that 
though  a  recovery  of  the  agreed  price  could 
not  be  had  under  an  averment  thereof,  be- 
cause it  was  impossible  to  show  a  substan- 
tial compliance  with  the  stipulated  condi- 
tions, the  reasonable  value  of  such  labor  and 
materials  might  be  secured  under  quantum 
meruit  and  quantum  valebant  allegations.  A 
careful  reading  of  the  c^lnlon,  a  part  of 
which  is  quoted,  will  show  that  the  denial  of 
the  right  of  recovery  was  based  on  the  want 
of  an  acceptance  of  the  new  machinery  incor- 
porated into  the  old  mill,  and,  to  avoid  the 
consequence  of  such  holding,  plaintiffs'  coun- 
sel evidently  thought  that  the  labor  perform- 
ed and  the  material  used  in  changing  the  pro- 
cess of  making  flour  must  have  been  of 
some  advantage  to  the  defendant,  for  which 
it  should  pay  the  reasonable  value.  It  will 
be  observed,  from  an  examination  of  the 
opinion  in  the  first  appeal  under  considera- 
tion, that  this  court  adopting  the  language 
of  Mr.  Justice  Comstock  in  Smith  v.  Brady, 
17  N.  Y.  173,  72  Am.  Dec.  442,  held  that  the 
owner  of  land  upon  which  another  person 
erected  a  building,  under  a  contract  with 
him,  for  a  specified  price,  is  not  obliged  to 
tear  down  the  structure,  if  it  is  not  built  in 
accordance  with  the  plans  and  specifications, 
in  order  to  avoid  a  legal  acceptance  of  the 
building,  but  that  he  may  use  it  in  Its  de- 
fective condition  without  prejudicing  his. 
rights,  because,  the  structure  having  been 
placed  on  his  premises,  he  is  not  in  a  position 
to  make  an  election.  Whatever  the  rule  may 
be  in  cases  where  a  plaintiff  voluntarily 
abandons  the  terms  of  his  contract  respect- 
ing an  agreed  price,  and  seeks  to  recover 
the  reasonable  value  of  labor  performed  up- 
on, or  material  furnished  and  used  in,  the 
construction  of  a  building  on  the  land  of  an* 
other  person,  so  that  a  segregation  thereof 
cannot  be  had  without  material  Injury  to 
the  estate,  it  can  have  no  application  to  a 
case  involving  the  sale  of  goods,  wares,  or 
merchandise,  for  their  acceptance  or  rejec- 
tion after  an  allowance  of  a  reasonable  time 
for  inspection  is  a  matter  of  choice  with  the 
purchaser. 
Causes  of  action  are  stated  In  the  corn- 
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plaint  and,  in  the  case  at  bar,  when  plaintiffs 
proved  a  sale  and  delivery  of  the  butter- 
boxes,  they  made  a  prima  facie  case  that  en- 
titled them  to  a  judgment  for  the  unpaid  pur- 
chase price,  and  the  court  erred  In  giving 
the  Instruction  of  which  they  complain. 

As  an  incident  to  the  sale,  the  defendant 
alleged  a  warranty  of  their  quality,  and  a 
breach  thereof,  resulting  In  damages;  thus 
taking  the  burden  of  proving  such  atfirma- 
tire  averments.  B.  &  C.  Comp.  g  799;  Schu- 
mann V.  Wager,  36  Or.  65,  58  Pac.  770. 
The  defendant  not  having  offered  any  evi- 
dence to  prove  the  affirmative  of  the  Issue 
tendered  by  It,  the  court  also  erred  in  refus- 
ing to  give  the  instruction  requested. 

It  is  insisted  by  plaintiffs'  counsel  that, 
an  error  having  been  committed  In  refusing 
to  charge  the  jury  as  requested,  the  cause 
Rhould  be  remanded,  with  directions  to  the 
trial  court  to  enter  a  Judgment  for  the  sum 
demanded.  The  defendant's  counsel  evident- 
ly relied  on  the  decision  rendered  in  Gove 
V.  Island  C.  "M.  &  M.  Co.,  16  Or.  93,  17  Pac. 
740;  and,  this  being  so,  if  the  course  sug- 
gested were  proper  as  a  rule  of  practice, 
it  would  be  manifestly  unjust  to  deprive  the 
defendant  of  the  right  to  prove  the  allega- 
tions of  its  answer.  If  plaintiffs  are  able 
to  establish  that  the  boxes  were  sold  without 
any  representations  as  to  their  quality,  or, 
if  upon  a  warranty,  that  there  was  no  breach 
thereof.  Judgment  should  be  rendered  in  their 
favor  for  the  agreed  price;  but,  if  the  de- 
fendant can  show  that  the  goods  do  not  cor- 
respond with  the  representations  alleged  to 
have  been  made,  and  that  they  are  unfit  for 
the  purpose  for  which  they  were  ordered, 
and  wholly  valueless,  Judgment  should  be 
rendered  in  its  favor  for  the  costs  and  dis- 
bnrsements  of  the  action.  If  the  boxes  pos- 
sess any  value,  however,  for  other  purposes 
than  as  ordered — such,  for  Instance,  as  paper 
stock — whatever  that  value  may  be,  If  any- 
thing. Jtidgment  should  be  rendered  therefor 
In  plaintiffs'  favor.  Warder  v.  Fisher,  48 
Wis.  3.38.  4  N.  W.  470. 

For  the  errors  committed,  the  Judgment 
is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


BLAND  V.  PEOPLE. 
(Supreme  Court  of  Colorado.     April  4,  1904.) 

tISE   or    DOCKKD   HORSE— CONSTITUTIOJ^AI-   LAW 
— DUE    PROCESS    OF    LAW— EQUAL    PROTEC- 
TION OF  LAWS— POLICE  POWER. 

1.  On  a  prosecution  for  violation  of  Laws 
IStJO,  p.  175,  c.  0.3,  prohibiting  the  use  of  un- 
rpRistered  docked  horses,  and  providing  for  the 
reeixtratioD,  within  90  days  after  the  passage 
of  the  act,  of  horses  previously  docked,  it  was 
not  necessary  to  prove  that  a  docked  horse  had 
not  been  registered  where  tiie  docking  took  place 
more  than  00  days  after  the  passage  of  the  act. 

2.  Laws  1800,  p.  175,  c.  93,  prohibiting  the 
ose  of  unregistered  docked  horses,  is  not  vio- 
lation of  Const,  t'.  S.  Amend.  14,  providing  that 
no  state  shall  deprive  any  person  of  property 
without  due  process  of  law,  or  deny  to  any  per- 


son within  its  Jurisdiction  the  equal  protection 

Ol    tU6    1&.WS 

3.  Laws  1899,  p.  175,  c.  93,  prohibiting  the 
use  of  unregistered  docked  horses,  is  not  in  vio- 
lation of  Const,  art.  2,  §  3,  providing  that  all 
persons  have  natural,  essential,  and  inalienable 
rights,  among  which  is  the  right  of  possessing 
and  protecting  property. 

4.  That  Laws  1899,  p.  175,  c.  93,  prohibiting 
the  use  of  unregistered  docked  horses,  does  not 
state  that  such  use  is  contrary  to  public  morals, 
docs  not  prevent  the  courts  from  sustaining  it 
on  that  ground,  since  the  law  must  be  sustained 
unless  it  is  clearly  unconstitutional. 

5.  Laws  1890,  p.  175,  c.  03,  prohibiting  the 
use  of  unregistered  doclied  horses,  is  a  reason- 
able exercise  of  the  police  power,  though  it  per- 
mits the  use  of  docked  horses  registered  within 
90  days  after  the  passage  of  the  act. 

Error  to  District  Court,  Arapahoe  Coimty; 
Samuel  L.  Carpenter,  Judge. 

Ernest  Bland  was  convicted  of  driving, 
working,  and  using  an  unregistered  docked 
horse,  and  brings  error.    Affirmed. 

Cranston,  Pitkin  &  Moore,  for  phiintiff  in 
error.  N.  C.  Miller,  Atty.  Gen.  (J.  B.  Melville, 
and  Henry  J.  Hersbey,  of  counsel),  for  the 
People. 

STEELE,  J.  The  information  charges  that 
the  defendant,  on,  to  wit.  May  1,  1902,  at  the 
county  of  Arapahoe,  Colo.,  did  unlawfully 
drive,  work,  and  use  an  unregistered  docked 
horse.  Section  1  of  the  statute  under  which 
the  information  is  brought  is  as  follows:  "It 
shall  be  unlawful  for  any  person  or  persons 
to  dock  the  tall  of  any  horse,  within  the  state 
of  Colorado,  or  to  procure  the  same  to  be 
docked,  or  to  Import  or  bring  into  this  state, 
any  docked  horse,  or  horses,  or  to  drive,  work, 
use,  race  or  deal  in  any  unregistered  docked 
horse  or  horses  within  the  state  of  Colorado." 
Section  2  provides  that,  "within  90  days  after 
the  passage  of  this  act,  every  owner,  or  user 
of  any  docked  horse  within  the  state  of  Col- 
orado, shall  register  his  or  her  docked  horse, 
or  horses,  by  filing  In  the  office  of  the  county 
clerk  and  recorder  of  the  county  in  which 
such  docked  horse,  or  horses,  may  then  be 
kept,  a  certificate,  which  certificate  shall  con- 
tain the  name,  or  names  of  the  owner,  to- 
gether with  his,  or  her  post  office  address;  a 
full  description  of  the  color,  age,  size  and  the 
use  made  of  such  docked  horse,  or  horses; 
which  certificate  sliall  be  signed  by  the  own- 
er, or  his,  or  her  agent.  The  county  clerk 
shall  number  such  certificates  consecutively 
and  record  the  same  in  a  book,  or  register  to 
be  kept  for  that  purpose  only;  and  shall  re- 
ceive, as  a  fee  for  the  recording  of  such  cer- 
tificates the  sum  of  fifty  cents."  Chapter  93, 
p.  175,  Laws  1899. 

The  defendant  sold  the  liorse  in  question 
February  19th,  and  bought  him  back  about 
the  1st  of  March,  1902.  The  horse's  tall  was 
docked  l)etween  the  last-mentioned  dates,  and 
there  is  no  evidence  showing  that  the  defend- 
ant docked  the  horse,  or  that  he  had  posses- 
sion of  the  horse  at  the  time,  or  was  in  any 
way  involved  In  the  commission  of  the  of- 
fense of  docking  the  horse's  tail.    No  proof 
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was  offered  tbat  the  horse  was  unregistered, 
but  the  court  held  that  as  the  proof  clearly 
established  the  fact  that  the  oftense  of  dock- 
ing the  horse's  tail  was  committed  some  time 
between  February  19th  and  the  first  week  In 
March,  1902,  no  proof  of  non-registration  was 
uecessai-y.  This  ruling  was  correct  The  act 
was  approved  In  April,  and  became  a  law  in 
July,  1S99,  and  requires  registration  within 
90  days  after  the  passage  of  the  act  It  fol- 
lows that  registration  under  the  act  was  im- 
I)088ible  in  this  case.  The  very  purpose  of  the 
Legislature  was  to  exempt  from  the  opera- 
tion of  the  statute  those  owning  docked  horses 
at  the  time  of  the  passage  of  the  act,  and,  to 
secure  them  such  exemption,  it  was  provided 
that  they  might,  within  90  days  from  the  pas- 
sage of  the  act,  register  their  horses.  Owners 
of  boi'ses  who  did  not  avail  themselves  of  the 
pri\'ilege  of  registration  and  those  who  could 
not  take  advantage  of  the  act  are  guilty  of  a 
violation  of  the  statute  if  they  drive,  work, 
use,  race,  or  deal  in  any  unregistered  docked 
horse.  Although  we  hold  that  proof  that  the 
horse  was  not  registered  was  not  required  In 
this  case,  it  does  not  follow  that  such  proof 
would  not  be  required  in  a  case  where  it  ap- 
peared that  the  horse  was  docked  while  in 
this  state,  prior  to  or  within  90  days  after  the 
passage  of  the  act. 

The  defendant  contends  that  the  act  In 
question  violates  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States,  and 
section  3,  art.  2,  of  our  Constitution,  which 
provide,  respectively,  that  "no  state  *  *  • 
shall  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  Jurisdiction  the  equal 
protection  of  the  laws,"  and  that  "all  persons 
have  certain  natural,  essential  and  inalienable 
rights,  among  which  may  be  reckoned  the 
right  of  acquiring,  possessing  and  protecting 
property;  and  of  seeking  and  obtaining  their 
safety  and  happiness."  It  is  not  asked  tbat 
the  whole  act  be  declared  imconstitutional, 
but  that  portion  only  which  forbids  the  driv- 
ing, working,  or  using  of  an  unregistered 
docked  horse,  registration  being  Impossible. 

Concerning  the  police  power  of  the  state, 
Mr.  Justice  Miller  said  in  the  Slaughterhouse 
Gases,  10  Wall.  36,  21  L.  Ed.  394:  "This  pow- 
er is,  and  must  be,  from  its  very  nature,  in- 
capable of  any  very  exact  definition  or  limi- 
taticn.  Upon  It  depends  the  security  of  social 
order,  the  life  and  health  of  the  citizen,  the 
comfort  of  an  existence  in  a  thickly  populated 
community,  the  enjoyment  of  private  and  so- 
cial life,  and  the  beneficial  use  of  property." 
And,  quoting  from  an  opinion  by  Chief  Jus- 
tice Redfield,  of  Vermont,  he  continues:  "  'It 
extends  to  the  protection  of  the  lives,  limbs, 
health,  comfort,  and  quiet  of  all  persons,  and 
the  protection  of  all  property  within  the  state, 
*  •  •  and  persons  and  property  are  sub- 
jected to  all  kinds  of  restraints  and  burdens 
in  order  to  secure  the  general  comfort,  health, 
and  prosperity  of  the  state.  Of  the  perfect 
right  of  the  Legislature  to  do  this  no  question 


ever  was,  or,  upon  acknowledged  general 
principles,  ever  can  be,  made,  so  far  as  natur- 
al persons  are  concerned.' "  And  this  court, 
in  Re  Scrip  Bill,  23  Colo.  501,  4S  Pac.  512, 
said:  "While  it  is  difficult  to  define  the  boun- 
daries of  the  police  power,  it  admittedly  ex- 
tends to  the  protection  of  the  lives,  health, 
and  property  of  the  citizens,  and  to  the  pres- 
ervation of  good  order  and  the  public  morals." 
And  in  the  case  of  Waters  v.  People,  23  Colo. 
33,  46  Pac.  112,  33  L.  R.  A.  836,  58  Am.  St. 
Rep.  215,  it  was  held  that  "the  kilUng  of 
doves  as  tliey  are  released  from  a  trap,  mere- 
ly to  Improve  skill  in  hiarksmanship,  or  for 
sport  and  amusement,  though  without  specific 
intent  to  Inflict  pain  or  torture,  is  within  the 
iuhibition  of  Uie  statute,  and  punishable." 
lu  the  course  of  the  opinion  it  was  said:  "It 
la  of  common  knowledge  that  within  the  past 
few  years,  as  Incident  to  the  progress  of  civil- 
ization, and  as  the  direct  outgrowth  of  tliat 
tender  .solicitude  for  the  brute  creation  which 
keeps  pace  with  man's  increased  knowledge  of 
their  life  and  habits,  law^s  such  as  the  one  un- 
der consideration  have  been  enacted  by  the 
various  states,  having  tlie  common  object  of 
protecting  these  dumb  creatures  from  ill 
treatment  by  man.  Their  aim  is  not  only  to 
protect  these  animals,  but  to  conserve  the 
public  morals,  both  of  which  are  undoubtedly 
subjects  of  legislation." 

The  docking  of  a  horse's  tall  Is  cruelty, 
not  only  because  of  the  torture  inflicted  by 
the  operation,  but  because,  by  depriving  the 
horse  of  tlie  use  of  his  tail,  he  is  deprived  of 
the  use  of  a  weapon  supplied  him  by  nature 
for  his  protection  from  the  myriads  of  winged 
pests  that  Infest  the  land.  Counsel  insist  that 
the  question  of  cruelty  is  not  involved,  and 
that,  assuming  that  the  Legislature  has  full 
power  to  proliibit  docking,  it  has  not  the  pow- 
er to  prohibit  tlie  use  of  the  horse  after  his 
tail  has  been  docked,  and,  conceding  that  the 
use  of  property  may  be  taken  away  for  the 
public  good,  without  compensation  to  the 
owner,  tbat  the  prohibition  of  the  right  to 
drive,  work,  and  use  an  unregistered  horse 
does  not  tend  to  the  protection  of  the  health, 
comfort,  or  good  morals  of  the  community,  and 
is  not,  therefore,  a  valid  exercise  of  the  police 
power.  They  say  that,  as  the  act  itself  is 
silent  upou  the  subject  of  the  purpose  of  the 
Legislature  in  prohibiting  the  use  of  docked 
horses,  unless  we  can  clearly  perceive  from 
the  terms  of  the  act  that  the  thing  prohibited 
necessarily  affects  the  public  morals  we 
sliould  not  sustain  It;  that  the  sight  of  docked 
horses  does  not  call  to  mind  the  process  by 
which  the  tall  was  obliterated;  that  there  is 
no  difference  In  api>earauce  between  a  regis- 
tered and  an  unregistered  docked  horse;  and 
that  a  docked  horse  is  not  an  unsightly  ob- 
ject. Tliat  whether  the  statute  can  or  cannot 
be  Justified  as  an  exercise  of  the  police  iiower 
is  a  judicial,  and  not  a  legislative,  question. 
It  belongs  to  the  legislative  department  to 
e.\ert  the  police  power  of  the  state,  and  to  de- 
termine primarily  what  measures  are  appro- 
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priate  ond  needful  for  the  protection  of  the 
pnblio  morals,  the  public  health,  or  the  public 
safety.  Mugler  v.  Kansas,  123  U.  S.  623, 
8  Sup.  Ct.  273,  31  L.  Ed.  205.  "The  public 
Interests  imperatively  demand  that  legislative 
enactments  should  be  recognized  and  enforced 
by  the  courts,  as  embodying  the  will  of  the 
people,  unless  they  are  plainly  and  jmlpably, 
be.vond  all  question,  in  violation  of  the  funda- 
mental law  of  the  Constitution."  Atkin  v. 
Kansas,  24  Sup.  Ct.  124,  4S  L.  Ed.  — . 

It  is  said  that  the  police  power  of  the  state 
Is  founded  largely  upon  the  maxim,  "Use 
your  property  tn  such  manner  as  not  to  Injure 
that  of  another";  and  counsel  insist  that  the 
driving  of  an  unregistered  docked  horse  in- 
jures no  one,  and  that,  as  the  police  power  is 
founded  upon  the  maxim  stated,  unless  the 
use  of  an  unregistered  docked  horse  can  be 
shown  to  be  injurious  to  others,  the  statute 
cannot  be  sustained  as  a  valid  exercise  of  the 
police  power,  '"rhe  welfare  of  the  people  is 
the  supreme  law,"  is  a  maxim  of  the  law, 
and  it  is  upon  these  two  maxims  that  the  po- 
lice power  of  the  state  is  largely  based.  In 
the  exercise  of  the  police  power  the  Legisla- 
ture has  a  large  discretion,  and  it  is  our  duty 
to  sustain  such  legislation  unless  it  is  clearly 
and  palpably  and  beyond  all  question  in  vio- 
lation of  the  Constitution. 

The  fact  that  the  Legislature  has  failed  to 
state  that  the  use  of  an  unregistered  docked 
horse  Is,  in  its  opinion,  contrary  to  the  public 
morals,  does  not  preclude  us  from  sustaining 
the  statute  upon  that  theory,  for  we  must  sus- 
tain the  law  if  any  sound  and  reasonable 
theory  can  be  advanced  as  a  basis  for  our 
judgment.  It  Is  urged  by  the  Attorney  Gen- 
eral that  the  legislation  in  question  can  be 
sustained  under  the  police  power  of  the  state, 
because  it  tends  to  conserve  the  public  mor- 
als: that  seeing  frequently  the  mutilated  and 
.■lisflgured  animals  sears  the  conscience  and 
hardens  the  minds  of  the  people  until  they 
become  accustomed  to  look  upon  these  things 
as  a  matter  of  course.  The  same  thought  was 
expressed  by  Pope  in  a  few  lines.  And  it  Is 
as  true  in  our  day  as  it  was  in  his  time  that, 
although  we  may  instinctively  hate  vice,  yet. 
If  we  allow  ourselves  to  become  familiar  with 
it,  we,  in  turn,  become  depraved.  It  was  up- 
on this  theory  that  Judge  Carpenter  sustained 
the  law,  and  we  fully  agree  with  him  that 
constantly  seeing  the  disfigured  and  mutilated 
animals  tends  to  corrupt  the  public  morals. 

We  are  of  opinion  that  in  forbidding  the 
use  of  a  docked  horse  the  Legislature  has  not 
exceeded  Its  authority,  that  the  interdiction 
is  a  reasonable  and  valid  exercise  of  the  po- 
lice power  of  the  state,  and  that  the  pro- 
visions of  the  federal  and  the  state  Constitu- 
tions hare  not  been  violated.  The  questions 
here  presented  have  been  considered  in  very 
man>  cases  by  the  Supreme  Court  of  the 
Vnited  States.  We  shall  not  undertake  a  re- 
view of  these  decisions,  but  shall  cite  from  a 
tew  of  the  more  recent  ones,  which,  in  our 
opinion,  clearly  sustain  the  right  of  the  Legis- 


lature to  enact  such  statutes  as  the  one  now 
assailed. 

The  Legislature  of  Kansas  declared  all 
places  where  intoxicating  liquors  were  manu- 
factured or  sold  to  be  common  nuisances,  and 
that  whenever,  by  the  judgment  of  the  court, 
such  place  was  found  to  be  a  nuisance,  the 
sheriff  should  be  directed  to  shut  up  and  abate 
such  place,  and  destroy  all  property  used  in 
keeping  and  maintaining  such  nuisance. 
One  Mugler,  at  the  time  of  the  passage  of  the 
act,  was  the  ovmer  of  a  brewery,  and  engaged 
in  the  manufacture  of  malt  liquors.  The  sale 
of  which  he  was  found  guilty  occurred  In  the 
state  after  the  act  took  effect,  and  was 
of  beer  manufactured  before  its  passage.  The 
buildings  and  machinery  constituting  the 
breweries  were  of  little  value  if  not  used  for 
the  purpose  of  manufacturing  beer.  It  was 
claimed  by  Mugler  that  the  Judgment  of  the 
court  sustaining  the  statute  and  directing  the 
destruction  of  his  brewery  deprived  him  of 
bis  property  without  due  process  of  law.  The 
law  was  upheld  by  the  Supreme  Court  in 
Jlugler  V.  Kansas,  123  U.  S.  623,  8  Sup.  Ct. 
273,  31  L.  Ed.  205.  Mr.  Justice  Harlan,  in 
the  coarse  of  the  opinion,  said:  "If,  in  the 
judgment  of  the  Legislature,  the  manufacture 
of  intoxicating  liquors  for  the  maker's  own 
use,  as  a  beverage,  would  tend  to  cripple,  if 
it  did  not  defeat,  the  efforts  to  guard  the  com- 
munity against  the  evils  attending  the  exces- 
sive use  of  such  liquor,  it  is  not  for  the  courts, 
upon  their  views  as  to  what  is  best  and  safest 
for  the  community,  to  disregard  the  legisla- 
tive determination  of  that  question.  So  far 
from  such  a  regulation  having  no  relation  to 
the  general  end  sought  to  be  accomplished, 
the  entire  scheme  of  prohibition,  as  embodied 
in  the  Constitution  and  laws  of  Kansas,  might 
fail,  if  the  right  of  each  citizen  to  manufac- 
ture intoxicating  liquors  for  his  own  use  as  a 
beverage  were  recognized."  Respecting  Hng- 
ler's  claim  that  his  property.  If  not  employed 
in  the  manufacture  of  beer,  would  be  of  no 
value,  and  that  the  prohibition  of  it  being  so 
employed  was,  in  effect,  a  taking  of  the  prop- 
erty for  public  use  without  compensation,  and 
depriving  the  citizen  of  his  property  without 
due  process  of  law.  Justice  Harlan  said:  "This 
Interpretation  of  the  fourteenth  amendment 
Is  Inadmissible.  It  cannot  be  supposed  that 
the  states  Intended,  by  adopting  that  amend- 
ment, to  impose  restraints  upon  the  exercise 
of  their  powers  for  the  protection  of  the  safe- 
ty, health  or  morals  of  the  community.  »  •  • 
The  principle  that  no  person  shall  be  deprived 
of  life,  liberty,  or  property  without  due  process 
of  law  was  embodied,  in  substance,  in  the 
Constitutions  of  nearly.  If  not  all,  of  the  states 
at  the  time  of  the  adoption  of  the  foiu^eenth 
amendment;  and  It  has  never  been  regarded 
as  Incompatible  with  the  principle,  equally 
vital,  because  es.sential  to  the  peace  and  safe- 
ty of  society,  that  all  property  In  the  country 
is  held  under  the  implied  obligation  that  the 
owner's  use  of  it  shall  not  be  injurious  to  the 
community." 
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Letters  patent  granting  to  Henry  O.  De 
Witt  and  assigns  the  exclusive  right  to  make, 
use,  and  vend  to  others  an  article  known  as 
"Aurora  Oil"  were  issued  in  1807.  By  a  stat- 
ute of  Kentucky  passed  In  the  year  1874 
(Acts  lS(»-74,  p.  40,  c.  386),  the  sale  or  use 
of  oil  that  would  ignite  or  permanently  bum 
at  a  less  temperature  than  130  degrees  Fah- 
renheit was  prohibited.  The  statute  further 
provided  that  inspectors  were  required  to 
brand  casks  and  barrels  containing  oil  with 
the  words  "Standard  Oil,"  or  with  the  words 
"Unsafe  for  Illuminating  Purposes,"  as  in- 
spection showed  was  proper.  The  assignee 
of  De  Witt  was  convicted  of  the  charge  of 
selling  oil  known  as  "Aurora  Oil,"  the  cask 
containing  which  had  been  previously  brand- 
ed by  an  authorized  Inspector  with  the  words 
"Unsafe  for  Illuminating  Purposes."  It  was 
admitted  that  the  Aurora  oil  could  not  be 
made  to  conform  to  the  standard  of  test 
required  by  the  Kentucky  statute  as  a  pre- 
requisite to  the  right  to  sell  within  that  state 
illuminating  oils  of  the  kind  designated.  In 
the  case  Patterson  v.  Kentucky,  97  U.  S.  501, 
24  I>.  Ed.  1115,  the  conviction  was  sustained, 
and  the  law  upheld.  The  court  said:  "By 
the  settled  doctrines  of  this  court,  the  police 
power  extends  at  least  to  the  protection  of 
the  lives,  the  health,  and  the  property  of 
the  community  against  the  injurious  exer- 
cise by  any  citizen  of  his  own  rights.  State 
leglBlatiou  strictly  and  legitimately  for  police 
purposes  does  not,  in  the  sense  of  the  Con- 
stitution, necessarily  intrench  upon  any  au- 
thority which  has  been  confided  expressly  or 
by  implication  to  the  national  government. 
The  Kentucky  statute  under  examination 
manifestly  belongs  to  that  class  of  legisla- 
tion. It  is,  in  the  best  sense,  a  mere  police 
regulation,  deemed  essential  for  the  protec- 
tion of  the  lives  and  property  of  citizens.  It 
expresses  in  the  most  solemn  form  the  delib- 
erate judgment  of  the  state  that  burning 
fluids  which  ignite  or  permanently  bum  at 
less  than  a  prescribed  temperature  are  un- 
safe for  illuminating  purposes.  Whether  the 
policy  thus  pursued  by  the  state  is  wise  or 
unwise,  it  is  not  the  province  of  the  national 
authorities  to  determine.  That  belongs  to 
each  state,  under  its  own  sense  of  duty,  and 
in  view  of  the  provisions  of  its  own  Consti- 
tution. Its  action  in  those  respects  is  be- 
yond the  corrective  power  of  this  court." 

In  Beer  Co.  v.  Massachusetts,  97  U.  S.  25, 
24  L.  Ed.  989,  it  is  held  that  "all  rights  are 
subject  to  the  police  power  of  a  state,  and. 
If  the  public  safety  or  the  public  morals  re- 
quire the  discontinuance  of  any  manufac- 
ture or  trafllc,  the  Legislature  may  provide 
for  its  discontinuance,  notwithstanding  indi- 
viduals or  corporations  may  thereby  suffer 
Inconvenience,  and  that  as  the  police  power 
of  a  state  extends  to  the  protet-tion  of  the 
lives,  health,  and  property  of  her  citizens, 
the  maintenance  of  good  order,  and  the  pres- 
ervation of  the  public  morals,  the  Legislature 


cannot  by  any  contract  devest  Itself  at  the 
power  to  provide  for  these  objects." 

In  Lawton  v.  Steele,  152  U.  S.  133,  14  Sup. 
Ct  499,  38  L.  Ed.  385,  It  Is  said:  "The  ex- 
tent and  limits  of  what  is  known  as  the 
'police  power*  have  been  a  fruitful  subject 
of  discussion  in  the  appellate  courts  of  near- 
ly every  state  In  the  Union.  It  is  imiversally 
conceded  to  include  everything  essential  to 
the  public  safety,  health,  and  morals,  and  to 
justify  the  destruction  or  abatement,  by  sum- 
mary proceedings,  of  whatever  may  be  re- 
garded as  a  public  nuisance.  •  •  •  Be- 
yond this,  however,  the  state  may  Interfere 
wherever  the  public  interests  demand  it;  and 
In  this  particular  a  large  discretion  is  neces- 
sarily vested  in  the  Legislature  to  determine 
not  only  what  the  interests  of  the  public  re- 
quire, but  what  measures  are  necessary  for 
the  protection  of  such  interests."  And  tbe 
court  upheld  the  New  York  statute  author- 
izing the  summary  destruction  of  nets  set 
.  or  maintained  on  tbe  waters  of  the  state  in 
violation  of  the  statute  enacted  for  the  pro- 
tection of  fish.  At  page  142,  152  U.  S.,  page 
503,  14  Sup.  Ct,  38  L.  Ed.  385,  the  court  says: 
"It  Is  said,  however,  that  the  nets  are  not  In 
themselves  a  nuisance,  but  are  perfectly  law- 
ful acts  of  manufacture,  and  are  ordinarily 
used  for  a  lawful  purpose.  This  Is,  however, 
by  no  means  a  conclusive  answer.  Many  ar- 
ticles—such, for  instance,  as  cards,  dice,  and 
other  articles  used  for  gambling  purposes — 
are  perfectly  harmless  in  themselves,  but 
may  become  nuisances  by  being  put  to  an  il- 
legal use,  and  in  such  case  fall  within  tbe 
ban  of  the  law,  and  may  be  summarily  de- 
stroyed." And  on  page  140,  152  U.  S.,  page 
502,  14  Sup.  Ct.,  38  L.  Ed.  385,  the  court 
says:  "While  the  Legislature  has  no  right 
arbitrarily  to  declare  that  to  be  a  nuisance 
which  is  clearly  not  so,  a  good  deal  must  be 
left  to  its  discretion  in  that  regard;  and,  If 
the  object  to  be  accomplished  is  conducive  to 
the  public  interests,  it  may  exercise  a  large 
liberty  of  choice  in  the  means  employed." 

Mr.  Justice  Brown,  In  the  case  of  L.  &  N. 
R.  Co.  V.  Kentucky,  161  U.  S.  677,  16  Sup. 
Ot.  714,  40  L.  Ed.  849,  said:  "Where  the  po- 
lice power  is  invoked  in  good  faith  for  the 
prohibition  of  a  practice  which  the  Legis- 
lature has  declared  to  be  detrimental  to  the 
public  interests,  it  will  be  sustained  wher- 
ever it  can  be  done  without  the  impairment 
of  vested  rights.  The  general  rule  holds 
good  that  whatever  is  contrary  to  public  pol- 
icy or  inimical  to  the  public  interests  ia  sub- 
ject to  the  police  power  of  the  state,  and 
within  the  exertion  of  legislative  control; 
and  in  the  exertion  of  such  power  tlie  Leg- 
islature is  vested  with  a  large  discretion, 
which,  if  exercised  bona  flde  for  the  protec- 
tion of  the  public,  is  beyond  the  reach  ot 
Judicial  Inquiry." 

The  foregoing  authorities  establish  (1)  that 
It  Is  within  the  police  power  of  the  state  to 
pruliiblt  cruelty  to  animals,  because  such  pro- 
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bflyition  1b  a  protection  to  the  animals  and 
tends  to  conserve  Ibe  public  morals;  (2)  that 
1b  tt>«  exercise  of  the  power  the  Legislature 
may  adopt  such  reasonable  means  as  are  nec- 
essary to  accomplish  the  purposes  of  the 
atatute;  (3)  that  to  tbe  Legislature  is  confided 
a.  large  discretion  In  declaring  the  public  pol- 
Icgr,  and  that,  unless  the  legislation  is  clearly 
ami.  iiatpably  in  Sedation  of  the  fundamental 
lavr.  It  n'lll  be  sustained;  (4)  that  all  property 
is  held  under  the  Implied  obligation  that  the 
owner's  use  of  It  shall  not  be  injurious  to  the 
publie. 

Tliose  propositiona  being  established  by 
altDudaat  authority,  it  remains  to  be  deter- 
mined iiThether  the  means  adopted  by  the 
Legislature  for  the  accomplishment  of  the 
purpose  of  preventing  the  species  of  cruelty 
fcrbiddai  by  the  statute  can  be  regarded  as  a 
reasLnable  exercise  of  the  power  coaflded  to 
the  Legislature.  It  is  for  the  courts  to  deter- 
mine whether  the  act  can  be  Justified  as  a 
reasonable  exercise  of  the  police  power,  but. 
In  the  eoiisideration  of  the  question,  we  should 
be  guided  somewhat  by  the  primary  declara- 
tion of  the  Legislature;  and  If,  in  its  Judg- 
ment, it  is  necessary,  for  the  conservation  of 
the  puUle  morals,  and  to  effect  the  purposes 
of  the  act  to  prohibit  the  use  of  docked 
horses,  we  should  not  disregard  the  deter- 
mination by  the  I^egislature  of  that  question. 
It  is  not  a  valid  objection  to  the  statute  that 
only  such  horses  as  are  not  registered  cannot 
be  used.  The  Legislature  recognized  the  fact 
that  many  horses  had  been  mutilated  prior  to 
the  time  the  bill  for  the  prevention  of  the 
cruel  custom  was  Introduced,  and,  Instead  of 
depriving  the  owners  of  the  right  to  use  such 
animals.  Justly  provided  that  horses  then 
docked  might  be  used,  provided  they  were 
registered  within  a  certain  time.  At  this  time 
there  was  no  law  prohibiting  the  docking  of 
horses'  tails,  and  to  have  prohibited  the  use  of 
docked  horses  would  have  been  an  unusual,  if 
not  an  Illegal,  exercise  of  power.  The  defend- 
ant cannot  complain  if  he  comes  under  the 
ban  of  the  law,  even  though  means  have  been 
provided  for  other  owners  of  docked  horses 
to  use  their  animals.  Xtie  law  excludes  from 
its  provisions  those  who  use  registered  horses, 
and  includes  those  who  use  unregistered 
horses.  All  persons  who  owned  docked  horses 
at  the  time  of  the  passage  of  the  act  were  per- 
mitted to  register  them.  Horses  docked  after 
the  passage  of  the  act  are  denied  registration. 
Tlie  law  operates  upon  that  class  of  persons 
who  u.se  unregistered  docke<l  horses,  but  the 
cinssiflontion  Is  reasonable  and  not  arbitrary, 
and  Is  not  objectionable  as  class  legislation, 
and  does  not  violate  that  provision  of  the 
Constitution  which  provides  that  no  state 
shall  deny  to  any  person  within  its  Jurisdic- 
tion the  equal  protection  of  the  laws.  The 
character  of  the  offense  prohibited  by  the 
statute  is  such  that  something  more  than  the 
mere  prohibition  of  the  docking  was  ne(>essary 
to  accomplish  the  purposes  of  tlie  act,  and  the 
Dieona  employed  by  the  Legislature  are  proba- 


bly the  most  efBclent  that  could  be  devised  to 
prevent  the  docking.  The  whole  scheme  and 
purpose  of  the  act  would  probably  fall  If  the 
use  of  the  docked  animals  were  not  prohibit- 
ed, and  as  the  act  is  clearly  intended  to  con- 
serve the  public  morals  and  to  .protect  the 
horses,  and  as  the  means  employed  by  the 
Legislature  to  effectively  prevent  the  cruelty 
prohibited  by  the  statute  are  reasonable  and 
consistent  with  the  policy  of  the  state  as  de- 
clared by  the  act,  and  are  measures  necessary 
for  the  protection  of  the  interests  of  the  pub- 
lic. It  becomes  om:  duty  to  uphold  the  statute. 
But  for  another  reason  the  law  can  and  should 
be  sustained.  It  Is  competent  for  the  Legis- 
lature to  provide  such  punishment  as,  in  Its 
Judgment,  the  offense  warrants;  and,  unless 
the  punishment  inflicted  can  be  regarded  a» 
cruel  or  unusual,  the  courts  cannot  Interfere. 
Although  the  statute  expressly  fixes  the  peiv- 
alty  for  Its  violation  as  fine  and  imprison' 
ment,  or  Iwth,  we  know  of  no  good  reason 
why  the  provisions  forbidding  the  use  of  un- 
registered docked  horses  may  not  be  regard- 
ed as  an  additional  punishment  imposed  upon 
those  who  violate  the  law.  Counsel  say  the 
deprivation  of  the  use  of  the  unregistered 
docked  horse  was  not  imposed  as  an  addi- 
tional punishment  upon  the  person  who 
docked  the  horse,  because  the  horse  may  have 
been  docked  in  a  state  where  the  docking  of 
horses'  tails  Is  not  a  crime,  and  brought  here, 
and  because,  if  a  burglar  should  break  into  a 
stiible  and  steal  a  horse,  and  then  dock  his 
tail,  the  owner,  if  he  subsequently  recovered 
his  property,  could  not  use  his  horse.  The 
statute  forbkls  the  importation  of  docked 
hoi-ses.  Whether  that  provision  Interferes 
with  the  right  of  Congress  to  regulate  com- 
merce between  the  states  Is  not  Involved  in 
this  case,  for  the  reason  that  the  horse  in 
question  was  docked  in  Colorado.  What  our 
ruling  would  be  in  a  case  where  a  thief  had 
docked  a  stolen  horse,  and  the  rightful  owner 
had  undertaken  to  use  him  after  he  was 
docked,  we  are  not  prepared  to  say;  but  the 
horse  in  question  was  not  a  stolen  horse,  nor 
was  it  docked  by  a  thief.  With  full  knowl- 
fdgc  of  the  law,  the  owner  of  the  horse  docked 
bliu  and  sold  him  to  Bland,  and  Bland,  with 
full  knowledge  of  the  law,  bought  a  docked 
horse.  Their  property  -has  not  been  taken 
■without  due  process  of  law.  Tlie  law  has  not 
destro.ved  their  property.  They  have  destroy- 
ed their  own  property.  Bland  sold  the  horse, 
and  witliln  two  weeks  bought  him  back.  In 
the  iuterim  the  horse's  tail  was  docked.  There 
was  no  necessity  for  docking  the  horse's  tali, 
and  the  iwrties  concluded  to  defy  the  law,  and 
they  must  take  the  consequences.  We  regard 
the  law  as  Just,  wise,  and  humane,  and  withal 
a  lawful  exercise  of  the  power  confided  to  the 
Legislature,  because  it  conserves  the  public 
morals,  and  because  it  punishes  tlie  cruel  and 
senseless  treatment  by  man  of  his  best  and 
most  constant  friend. 
The  Judgment  is  affirmed.    Affirmed. 


Digitized  by  ' 


■oogle 


8641 


76  VADUnC  BEFORTEB. 


(Colo. 


(82  Colo.  S34) 

PILGRIM  CONSOLIDATED  HIN.  00.  t. 
BOARD  OF  COM'RS  OP  TELLER  COUN- 
TY. HART  GOLD  MINING  ft  LEASING 
CO.  T.  SAME.  MOON  ANCHOR  GOLD 
MIN.  00.  T.  SAMa 

(Snpreme  Coart  of  Colorado.    April  4,  1904.) 

tAXATION— ABBESaiCBRT— VININa  CI.AniS— HOW 
ASSESSED— BE  VIEW    OF  ASSESSMENT— J17- 

BiSDicnoR  or  supreme  coubt. 

1.  Where  iMtitionera,  petitioning  the  board  of 
eonnty  commiaaioners  of  a  coanty  to  correct 
errors  In  the  aasesament  of  property  for  taza- 
tlon,  concede  and  ahow  by  their  petitions  that 
the  property  In  question  is  assessable,  the  l>oard 
and  the  district  court  have  Jurisdiction  to  de- 
cide the  controversy. 

2.  If  the  Supreme  Court  has  Jurisdiction  to 
review  the  decision  of  the  district  court  affirm- 
ing the  decision  of  the  l>oard  of  county  commis- 
sioners of  a  county  denying  a  petition  to  correct 
errors  in  the  assessment  of  property  for  taxa- 
tion, it  has  none  unless  there  is  present  an  ele- 
ment which  the  Court  of  Appeals  act  requires 
•hall  be  present  in  order  to  invoke  the  appellate 

Jurisdiction  of  the  Supreme  Court,  and  hence  it 
IBS  no  jurisdiction  where  the  decision  merely 
turns  on  the  construction  of  a  state  statute. 

3.  Assessments  of  property  that  are  contrary 
to  the  statutes  must  be  set  aside,  and  the  de- 
cision should  be  placed  on  that  ground,  though 
they  might  also  be  held  invalid  because  prohil>- 
ited  by  the  state  or  federal  Constitutions. 

4.  Sess.  Laws  1887,  p.  340,  providing  that  all 
mines  and  mining  property  shall  be  assessed 
and  taxed,  and  prescribing  the  manner  of  as- 
sessing mines  producing  during  the  year  mineral 
exceeding  $1,000  in  value,  divides  mining  prop- 
erty for  the  purpose  of  taxation  into  two  class- 
es: First,  mines  producing  during  the  year  min- 
eral exceeding  fl.OOO  In  ralue,  which  must  be 
assessed  in  the  manner  prescribed;  and,  sec- 
ond, all  other  mines,  without  reference  to  value, 
which  must  be  assessed  in  the  manner  prescrib- 
ed by  the  general  revenue  law  for  the  assess- 
ment of  real  estate,  with  the  limitation  that 
mines  of  the  second  class  cannot  be  assessed  at 
a  greater  valuation  than  mines  of  the  first  class 
•re  assessed,  nnder  the  special  method  pre- 
scribed. 

Appeals  from  District  Court,  Teller  County; 
Wm.  P.  Seeds,  Judge. 

Petitions  by  the  Pilgrim  Consolidated  Min- 
ing Company,  by  the  Hart  Gold  Mining  & 
Leasing  Company,  and  by  the  Moon  Anchor 
Gold  Mining  Company  for  the  correction  of 
errors  In  assessments  on  nonproducing  mining 
dalms.  From  the  decision  of  the  district 
court  affirming  the  decision  of  the  board  of 
county  commissioners  of  Teller  county  de- 
nying the  petitions,  the  petitioners  appeal. 
Appeal  dismissed. 

Wolcott,  Valle  ft  Waterman,  H.  M.  Black- 
mer,  K.  C.  Schuyler,  and  Wm.  W.  Field,  for 
appellants.  Franlc  J.  Hangs,  Co.  Atty.,  and 
Scott  Ashton  (Thomas,  Bryant  ft  Lee,  of 
counsel),  for  appellee. 

CAMPBELL,  J.  A  large  number  of  owners 
ttf  assessable  nonproducing  mining  claims 
situate  In  the  Cripple  Creek  mining  district. 
Teller  county,  claiming  that  the  county  asses- 
sor had  unjustly  and  erroneously  assessed 
the  same  for  taxation,  availed  themselves  of 
the  remedy  afforded  In  such  circumstances  by 
an  act  of  the  General  Assembly  found  in 


Sess.  Laws  1888,  p.  24,  and  filed  therennder 
their  respective  petitions  with  the  board  of 
county  commissioners  of  Teller  county,  ask* 
ing  for  a  correction  of  the  errors  alleged  to 
have  been  made.  As  the  facts  of  each  case 
are  substantially  the  same,  and  the  same 
principles  of  law  apply,  the  tbxee  causes 
which  are  before  us  upon  this  review  were 
selected  as  test  cases,  and  upon  a  beatins 
bad  before  the  commissioners  the  petition 
was  denied,  and  upon  appeal  to  tbe  district 
court  of  Teller  county  tbe  decision  was  tbe 
same,  and  tbe  unsuccessful  parties  are  piosft- 
cuting  an  appeal. 

Unlike  Board  t.  Denver  Union  Water  Co. 
(decided  at  this  term)  70  Pac.  1000,  the  peti- 
tioners conceding,  and  so  showing  by  their 
petitions,  that  the  property  in  question  is 
assessable  property,  tbe  board  and  also  tbe 
district  court  had  Jurisdiction  to  decide  the 
controversy.  As  was  said  in  tbe  case  Just 
referred  to,  there  may  be  some  doubt  as  to 
whether  the  statute  upon  which  this  pro- 
ceeding rests  authorizes  or  contemplates  liti- 
gation beyond  the  district  court,  since  neither 
the  act  Itself,  nor  any  subsequent  one  to 
which  our  attention  is  called,  has  made  any 
provision  for  a  review  of  its  decision.  That 
point,  however,  bas  not  been  made  here,  and 
so  we  withhold  definite  expression  upon  it. 
But  It  it  be  conceded  that  the  decision  of 
tbe  district  court  Is  reviewable  by  tbe  Court 
of  Appeals  or  by  the  Supreme  Court,  either 
on  a  writ  of  err<w  or  by  appeal,  the  Supreme 
Court  bas  not  cognizance  of  it  unless  there 
Is  present  some  one  or  more  of  tbe  elements 
which  tbe  Court  of  Appeals  act  requires  shall 
be  present  In  order  to  Invoke  its  appellate 
Jurisdiction.  The  only  element  claimed  to 
be  Involved  Is  that  a  construction  of  a  pro- 
Tislon  of  tbe  state  and  federal  Constitutions 
is  necessary  to  a  determination  of  the  cause. 
Upon  tbe  oral  argument  the  court  of  Its  own 
motion  suggested  that  there  was  some  doubt 
as  to  whether  such  constitutional  question 
was  Involved,  and  in  tbe  briefs  filed  In  re- 
sponse to  that  suggestion  counsel  upon  both 
Bides  have  confined  their  argument  as  to  the 
Jurisdictional  feature  to  the  constitutional 
question  just  mentioned.  For. tbe  purposes 
of  the  opinion  we  may  safely  assume,  but 
not  so  decide,  that,  if  a  constitutional  ques- 
tion Is  necessary  to  a  determination  of  the 
case,  the  Jurisdiction  of  this  court  Is  properly 
Invoked,  for  we  are  of  (pinion  tbat  tbe  de- 
cision turns  upon  a  construction  of  the  stat- 
utes of  tbe  state. 

Appellants  contend  tbat  the  assessments  In 
question  are  contrary  to  section  3  of  article 
10  of  our  state  Constitution,  In  that  they  lack 
tbe  elements  of  uniformity  and  Justness 
which  that  section  was  Intended  to  secure, 
and  their  Imposition  also  contravenes  tbat 
clause  of  the  fourteenth  amendment  to  tbe 
federal  Constitution  which  guaranties  to 
every  citizen  the  equal  protection  of  tho 
law.  The  appellees  take  Uie  ooatrary  posi- 
tion.   U  It  should  appear  tbat  tiw  ■B8ei.> 
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ments  are  contrary  to  the  letter  or  meaning 
of  the  statute,  they  must  be  set  aside,  even 
though  they  might  also  be  held  invalid  be- 
cause Inhibited  by  the  state  or  national  Con- 
stitution, In  which  ease  the  decision  should 
be  put  upon  the  former  ground,  and  opinion 
upon  the  constitutional  question  withheld. 
Here  again,  as  heretofore  In  Board,  etc.,  v. 
Denver  Telephone  Co.,  28  Colo.  401,  65  Pac. 
3a,  and  other  similar  cases,  the  reasons 
■which  we  are  constrained  to  give  for  con- 
cluding that  a  constitutional  question  is  not 
essential  to  a  determination  of  the  case  in- 
directly, though  possibly  effectually,  dispose 
of  the  matter  in  dispute. 

Our  General  Assembly  passed  a  statute  In 
1887  (Sess.  Laws  1887,  p.  340)  providing  for 
the  taxation  of  mines  and  mining  property, 
which  was  held  valid  by  this  court,  and  its 
meaning  construed,  so  far  as  the  questions 
then  before  the  court  required,  In  People  ex 
rel.  V.  Henderson,  12  Colo.  3eo,  21  Pac.  144. 
Among  other  things,  it  was  there  said:  "In 
effect,  sections  1  and  3  of  the  act,  taken  to- 
gether, divide  this  species  of  property  Into 
two  classes,  viz.,  first,  the  mines  or  mining 
claims  referred  to  In  section  3,  1.  e.,  those 
■which  during  the  preceding  fiscal  year  have 
bad  a  gross  output  aggregating  upwards  of 
^1,000  in  value;  and,  second,  all  the  remain- 
ing or  nonproduclng  claims,  without  ref- 
erence to  value.  For  reasons  satisfactory  to 
the  legislative  mind,  mines  yielding  some- 
thing, but  less  than  $1,000,  are  included 
among  the  nonproducers.  As  to  the  first 
class,  a  specific  method  for  determining  val- 
uations In  relation  to  mines  belonging  there- 
to is  pointed  out,  but  as  to  the  second  class 
no  rule  for  assessment  is  expressly  provid- 
ed. In  the  absence  of  such  express  provi- 
sion, however,  we  must  assume  that  the 
Legislature  Intended  to  have  mines  and  min- 
."ng  claims  belonging  to  this  class  assessed 
In  the  manner  specified  by  statute  for  the 
assessment  of  other  real  estate."  And 
again,  In  summing  up  the  matter,  It  was 
said:  "Therefore,  by  the  act  In  question, 
we  are  advised:  First,  that  all  mines  and 
mining  claims  containing  precious  metals 
are  subjected  to  taxation;  second,  that  this 
species  of  property  is  divided  into  two  class- 
es, viz.,  those  mines  producing  upwards  of 
$1,000  during  the  fiscal  year  preceding,  and 
those  producing  less  than  that  sum  or  noth- 
ing at  all;  and,  third,  that  a  specific  method 
is  provided  for  the  valuation  of  mines  be- 
longing to  the  first  class,  while  all  mines  and 
claims  included  In  the  second  class  are  to 
be  assessed  in  the  manner  Indicated  by  law 
for  the  assessment  of  other  taxable  real  es- 
tate." Notwithstanding  these  expressions, 
appellants  strenuously  contend  that  the 
court  did  not  intend  to,  and  did  not  decide 
that  for  purposes  of  taxation  mining  prop- 
erty was  by  this  act  divided  Into  two  classes, 
viz.,  producing  and  nonproduclng  mines. 
We  do  not  think  It  necessary  to  dwell  upon 
tbls  argument    We  cannot  agi-ee  with  coun- 


sel. Nothing  is  plainer  than  that  such  was 
the  decision,  and  we  adhere  to  it  now  for  the 
reasons  there  assigned.  But  that  decision 
also  settles  this  controversy  against  the  va- 
lidity of  the  assessments,  and  that  too,  upon 
the  groimd  that  they  are  contrary  to  the 
provisions  of  the  general  revenue  laws  as 
aftected  by  the  statute  there  construed.  An 
assessment  may  be  invalid  because  it  is  un- 
just and  erroneous,  but  it  may  be  bad  for 
error  or  mistake  alone.  The  thing  which 
vitiates  it  may  come  both  within  the  consti- 
tutional and  BtatutoiT  ban,  or  it  may  only 
contravene  a  statute.  If  an  assessment  is 
contrary  to  a  statute,  it  is  just  as  invalid  as 
if  inhibited  by  the  Constitution.  So,  if  Hie 
assessments  here  complained  of  cannot  be 
sustained  under  the  general  revenue  law  or 
the  act  specially  applicable  to  mining  claims, 
there  is  no  necessity  for  going  further  to 
inquire  if  the  Constitution  also  makes  them 
vicious. 

The  doctrine  of  the  Henderson  Case  makes 
these  assessments  erroneous  and  unjust 
When  the  General  Assembly  classified  min- 
ing property  for  purposes  of  taxation  into 
producing  and  nonproduclng  mines,  it  must 
have  been  because,  in  its  Judgment  the  meth- 
ods for  ascertaining  the  value  of  one  class 
were  not  calculated  to  secure  a  Just  valua- 
tion of  the  other.  It  therefore  in  this  act  pre- 
scribed a  specific  method,  based  upon  a  cer- 
tain proportion  of  the  gross  output  for  se- 
curing the  valuation  of  producing  mines,  and, 
by  its  omission  to  specify  a  method  for  non- 
produclng mines,  indicated  that  for  ascertain- 
ing their  valuation  the  assessor  must  resort 
to  the  same  methods  employed  in  fixing  val- 
ues upon  other  taxable  real  estate.  It  is 
common  knowledge  in  mining  countries  that, 
as  a  general  thing,  mining  property  is  valua- 
ble only  for  the  ores  it  contains.  A  mine 
which  produces  ores  is  of  more  value  intrin- 
sically, and  also  for  taxing  purposes,  than 
one  which  yields  nothing  at  all.  The  General 
Assembly  had  such  knowledge,  and  when  it 
passed  this  act  must  be  presumed  to  have 
had  these  facts  in  the  legislative  mind.  It 
is  not  to  be  supposed  that  it  contemplated 
that  the  methods  it  furnished  in  the  general 
revenue  law,  and  which  this  court  has  said 
must  be  employed,  to  ascertain  the  valua- 
tion of  a  nonproduclng  mine,  would  or  could 
result  tn  an  assessment  larger  in  amount 
than  that  made  in  accordance  with  the  spe- 
cific instructions  it  prescribed  for  securing 
the  valuation  of  a  more  valuable  producing 
mine  similarly  situated.  In  other  words, 
when  the  General  Assembly,  by  the  specific 
methods  it  provided  therefor,  limited  the 
valuation  which  the  assessor  can  place  up- 
on a  more  valuable  producing  mine,  the  as- 
sessing officer  may  not,  by  employing  the 
methods  adapted  to  other  real  estate,  put  a 
greater  valuntion  upon  a  less  valuable  non- 
producing  mine  alongside  of,  or  similarly 
situated  to,  the  former. 

This  construction  was  not  expressly  put 
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upon  tbe  special  statute  In  tbe  Henderson 
Case,  (or  there  was  then  nothing  before  the 
court  requiring  or  permitting  such  expres- 
sion of  opinion,  but  we  could  not  hold  the  act 
valid  unless  this  meaning  is  given  It  Here 
we  are  confronted  with  assessments  upon 
mining  claims  falling  under  one  of  the  two 
classes  Into  which  the  statute  has  divided 
mining  claims,  which  are  many  times  great- 
er than  assessments  made  upon  similarly 
situated  mining  claims  of  the  other  and  In- 
trlDSically  more  valuable  class.  The  true 
test  as  to  the  constitutionality  of  a  statute 
Is  not  what  has  been,  but  what  may  be, 
done  under  it,  and,  if  such  results  as  are  here 
manifested  may  be  reached  under  the  prac- 
tical operation  of  this  statute,  it  would  clear- 
ly violate  both  the  provisions  of  the  state 
and  federal  Constitutions  already  noted. 
By  giving  It  the  meaning  above  Indicated, 
it  may  be  sustained.  In  doing  so,  it  is  vir- 
tually held  that  the  assessments  here  com- 
plained of  are  contrary  to  the  statute  law  of 
the  state.  As  well  expressed  by  counsel,  we 
say  that,  under  the  statutes  of  this  state  ap- 
plicable thereto,  unproductive  mining  claims 
may  not  be  assessed  at  a  higher  valuation 
per  acre  than  the  minimum  valuation  per 
acre  of  productive  mining  claims  similarly 
situated'.  In  brief,  our  conclusion  Is  that  the 
assessments  under  consideration  are  erro- 
neous, because  they  are  in  conflict  with  the 
Intent  and  meaning  of  our  general  revenue 
laws  and  the  act  specially  applicable  to  as- 
sessments of  mining  property.  It  is  not  nec- 
essary, therefore,  to  determine  whether  they 
are  also  erroneous  or  unjust  on  account  of  a 
conflict  with  some  provision  of  the  state  or 
federal  Constitution.  There  being  no  ele- 
ment present  in  the  case  which,  under  the 
Court  of  Appeals  act.  Invokes  our  jurisdic- 
tion, the  appeal  is  dismissed  for  want  of  it. 
Appeal  dismissed. 

STEELE,  J.,  not  participating. 


FARMERS'  UNION  DITCH  CO.  et  al.  v. 

RIO  GRANDE  CANAL  CO.  et  al. 

(Supreme  Court  of  Colorado.     April  4,  1901.) 

APPEALS— DISMISSAL— DISPOSITION   OF  MOTION. 

1.  A  decision  on  a  motion  to  dismiss  an  ap- 
peal in  advance  of  final  hearing  will  be  post- 
poned until  final  hearing  when,  to  a  correct 
determination  of  the  motion,  there  is  required 
practically  as  extensive  an  examination  of  the 
record  as  would  be  made  on  final  hearing,  and 
incidentally  the  substantial  rights  of  the  par- 
ties, or  some  of  them,  may  be  settled. 

Appeal  from  District  Court,  Costilla  Coun- 
ty; Charles  C.  Holbrook,  Judge. 

Proceedings  between  the  Farmers'  Union 
Ditch  Company  and  others  and  the  Rio 
Grande  Canal  Company  and  others.  From 
the  decree  rendered,  the  former  appeal.  On 
motion  to  dismiss.    Denied. 

Ira  J.  Btoomfleld,  for  appellants.  Goudy 
&  TwitcheU,  for  appellees. 


PER  CURIAM.  MoUon  to  dismiss  an  ap- 
peal from  a  decree  rendered  in  the  special 
statutory  proceedings  for  the  adjudication  of 
the  priorities  of  rights  to  the  use  of  water 
for  purposes  of  irrigation.  Section  2427, 
Mills'  Ann.  St,  gives  to  any  party  or  parties 
representing  any  ditch,  or  any  number  of 
parties  representing  two  or  more  ditches, 
which  are  affected  in  c<mimon  with  each  oth- 
er by  any  portion  of  the  decree  complained 
of,  tbe  right  of  a  Joint  appeal.  Numeroiui 
grounds  for  dismissing  the  appeal  are  speci- 
fied, but  the  two  which  are  emphasized  in 
argument  are:  (1)  That  appellants  are  not 
affected  In  common  with  each  other  by  any 
portion  of  the  decree;  (2)  that  the  legal  name 
of  one  of  the  appellees  is  "The  Rio  Grande 
Land  and  Canal  Company,"  whereas  in  the 
statement  of  appeal,  in  the  order  allowing  the 
appeal,  and  in  the  appeal  bond  the  name  is 
given  as  "The  Rio  Grande  Canal  Company," 
and  that  this  failure  to  give  the  true  name  Is 
fatal  to  the  appeal,  so  far  as  this  appellee  Is 
concerned. 

No  general  rule  as  to  motions  of  this  char- 
acter can  be  laid  down  to  govern  every  case 
that  arises,  but  in  a  proper  case  the  court 
will  entertain,  in  advance  of  a  final  hearing, 
a  motion  to  dismiss  an  appeal  or  writ  of  er- 
ror. But  where,  as  in  the  case  at  bar,  to  a 
correct  determination  of  such  motion  there  i» 
required  practically  as  extensive  an  examina- 
tion of  the  record  as  would  be  made  upon  a 
final  hearing,  and  Incidentally  the  substan- 
tial rights  of  the  parties,  or  some  of  them, 
may  be  thereby  settled,  the  better  practice  Is 
to  postpone  decision  upon  the  application  to- 
dismiss  until  final  hearing  on  the  merits. 
Monash  v.  Rhodes,  26  Colo.  321,  57  Pac.  72& 
The  motion  Is  denied,  without  prejudice  to 
tlie  right  of  the  appellees  to  renew  the  same 
upon  final  bearing  upon  the  briefs  now  sub- 
mitted, or  with  such  amplification  in  their 
printed  briefs  upon  the  main  case  as  they 
may  elect 

Motion  denied,  without  prejudice. 


TOWN  OF  ED6EWATER  t.  LIEBHARDT. 
(Supreme  Court  of  Colorado.    April  4,  1904.) 

CONSTITUTIONAL     LAW-COURTS  —  LEGISLATIVE 

FUNCTIONS — STATUTE — DISCONNECTINO 

TERBITOBY  FBOU  CITY. 

1.  Laws  1001,  p.  387,  c.  100,  §  3,  providing 
that  on  i)roof  of  certain  facts  to  the  county 
court  it  shall  be  determined  whether  territory 
shotdd  be  disconnected  from  a  city,  and  that 
the  court  shall  decree  accordingly,  gives  the 
court  no  discretionary  powers,  and  is  not  un- 
constitutional as  a  delegation  of  legislative 
power. 

Error  to  Jeflferson  County  Ciourt;  Charles 
McCall,  Judge. 

Proceedings  by  G.  G.  Llebhardt  against  the 
town  of  Edgewater  under  Laws  1901,  p.  387, 
c.  106,  §  3,  to  have  territory  detached  from 


If  1.  See  Constitutional  Law,  vol.  10,   Cent.   Dig.; 
{  lOS. 
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the  town.    From  a  decree  for  petitioner  the 
town  brings  error.    Affirmed. 

David  G.  Taylor,  for  plaintiff  In  error. 
Doud  &  Fowler,  for  defendant  in  error. 

STEELE,  J.  The  defendant  in  error  filed 
his  petition  In  the  county  court  of  Jeffei-son 
coimty,  setting  forth  that  he  was  then  seised 
in  fee  of  the  north  one-half  of  the  northwest 
quarter  of  the  northwest  quarter  of  section 
36,  township  3  south,  of  range  69  west;  that 
the  land  was  then  within  the  corporate  lim- 
its of  the  town  of  Edgewater,  and  upon,  con- 
tiguous, and  adjacent  to  the  border  of  said 
town;  that  no  part  of  said  land  had  been 
platted  Into  lots  and  blocks  as  a  part  of  ad- 
dition to  said  town;  that  all  taxes  and  as- 
sessments lawfully  due  upon  said  land  up 
to  the  time  of  the  presentation  of  the  peti- 
tion had  been  fully  paid;  that  the  said  town 
of  Edgewater  had  not  maintained  either 
street  lights  or  other  public  utilities  for  a 
period  of  three  years,  or  for  any  other  time 
whatsoever,  through  or  adjoining  said  tract 
of  land,  and  praying  that  said  tract  be  dis- 
connected from  the  said  town.  The  trial  re- 
sulted in  a  decree  disconnecting  the  tract  of 
land  from  the  town.  The  town  officers  con- 
test the  authority  of  the  county  court  to  dis- 
connect territory  from  a  municipality,  and 
assert  that  the  statute  which  purports  to  vest 
the  county  court  with  authority  so  to  do  Is 
unconstitutional  and  void,  because  it  at- 
tempts to  delegate  to  the  Judiciary  legisla- 
tive power.  Their  counsel  say,  in  support  of 
the  assertion  that  the  statute  is  unconstitu- 
tional, that  the  county  court  is  vested  with 
discretion,  and  may  or  may  not  grant  a  pe- 
tition when  the  facts  required  by  statute  are 
proved  to  the  satisfaction  of  the  court.  The 
portion  of  the  statute  which  bears  directly 
apon  the  question  now  before  us  is  as  fol- 
lows: "And  upon  the  hearing  and  proof  of 
the  facts  set  forth  in  said  petition.  It  shall 
be  determined  whether  said  tract  or  tracts 
of  land  should  be  disconnected  from  such 
city  or  town,  and  the  court  shall  enter  a  de- 
cree accordingly."  Section  3,  c.  106,  p.  387, 
Laws  1901.  This  court,  in  the  case  of  People 
r.  Fleming,  10  Colo.  553,  16  Pac.  298,  said: 
"It  is  claimed  that  the  statute  is  unconstitu- 
tional, in  that  the  power  to  determine  the 
extent  and  boundaries  of  such  municipal  cor- 
porations is  thereby  conferred  upon  individu- 
als, and  that  such  power  is  vested  in  the 
Legislature,  and  cannot  be  delegated  to  pri- 
vate persons.  'One  of  the  settled  maxims  in 
constitutional  law  is  that  the  power  confer- 
red upon  the  Legislature  to  make  laws  can- 
not be  delegated  to  any  other  body  or  au- 
thority.' Cooley,  Const  Lim.  139.  *  •  • 
•All  that  Is  practical,  or  could  have  been  in- 
tended, was  that  the  Legislature  should,  by 


a  general  law,  provide  for  the  incorporation 
of  cities,  towns,  and  villages,  or  the  change 
or  amendment  of  their  charters,  leaving  it 
to  those  interested  to  bring  them  within  its 
operation;  and  this  has  never  in  this  state 
been  held  to  be  a  delegation  of  legislative 
authority.'  Guild  v.  City  of  Chicago,  82  111. 
472.  It  must  be  understood  that  the  legis- 
lative authority  spoken  of  In  the  case  last 
cited,  as  well  as  In  all  the  decisions  of  the 
courts  upon  this  question,  is  the  authority 
to  make  laws,  and  that,  when  the  authority 
conferred  upon  bodies  or  Individuals  is  not 
an  authority  to  make  laws,  then  there  has 
been  no  delegation  of  legislative  authority 
within  the  meaning  of  the  decisions."  The 
statute  under  consideration  does  not  dele- 
gate to  the  county  court  legislative  pow- 
er. It  simply  vests  in  that  court  power 
to  determine,  upon  hearing  proof,  whether 
the  territory  should  be  disconnected.  It 
is  said,  however,  that.  Inasmuch  as  the  court 
is  to  determine  whether  the  tract  should 
be  disconnected,  the  court  is  thereby  vest- 
ed with  discretionary  power,  and  authori- 
ties are  cited  holding  that,  so  far  as  a  stat- 
ute attempts  to  confer  discretionary  power 
upon  courts  to  change  the  boundaries  of  mu- 
nicipal bodies  by  annexing  or  disconnecting 
territory,  it  is  unconstitutional.  Galesburg 
V.  Hawkinson  et  al.,  75  111.  152.  It  is  set- 
tled in  this  state  that  statutes  which  vest 
in  courts,  political  bodies,  or  the  people  of 
a  community  authority  to  determine  and 
change,  under  the  provisions  of  the  law,  the 
boundaries  of  cities  and  towns,  is  not  a  del- 
egation of  the  power  to  make  laws,  and  Is 
therefore  not  violative  of  the  maxim  that 
the  power  conferred  upon  the  Legislature 
cannot  be  delegated  by  that  department  to 
any  other  body  or  authority.  In  the  brief 
of  counsel  it  is  taken  for  granted  that  the 
county  court  is,  under  the  statute,  vested 
with  discretionary  power,  as  though  the  stat- 
ute contained  the  words  found  sometimes  in 
similar  statutes,  directing  the  court  to  grant 
the  petition  after  hearhig,  "If  Justice  and 
equity  require  that  such  territory  should  be 
disconnected."  But  no  such  provision  is  con- 
tained in  tlie  statute,  and  the  words  "deter- 
mine" and  "should"  found  therein  do  not  au- 
thorize the  court  to  do  as  it  pleases.  The 
statute  is,  In  our  opinion,  mandatory;  and 
If  upon  the  trial  it  appears  that  the  condi- 
tions re(iuired  to  be  established  by  the  stat- 
ute have  been  established,  it  becomes  the  du- 
ty of  the  court  to  enter  a  decree  disconnecting 
the  territory  from  the  city  or  town.  It  Is 
not  denied  here  that  the  statements  contain- 
ed in  the  petition  were  established,  and  a 
reversal  of  the  Judgment  is  sought  upon  the 
sole  ground  that  the  law  under  which  the 
proceedings  were  brought  Is  unconstitutional. 
The  Judgment  is  affirmed.     Affirmed. 
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BOARD  OF  COM-RS  OF  EL  PASO  COUN- 

TI  T.  BOARD  OF  OQM'RS  OF 

TELLER  COUNTY. 

(Supreme  Court  of  Colorado.    April  4,  1004.) 

BTATDTCS  —  TITLE  —  OBJECTS    EMBRACED— CON- 
BTITUTIONAI.   KEQUIBEMENTS. 

l.The  title  of  Lawa  1899,  p.  359,  c.  144, 
which  reads,  "An  act  to  establish  the  county 
of  T.  and  the  temporary  county  seat  thereof, 
providing  for  the  apportionment  of  its  precinct 
and  county  officers,  fixing  the  terms  of  court 
therein,  and  attaching  the  same  to  certain  con- 
gressional, senatorial,  representative,  judicial 
and  normal  districts,"  does  not  restrict  the  body 
of  the  act  to  ^e  minor  subjects  named  in  the 
carrying  out  oi  Ita  main  purpose,  viz.,  the  es- 
tablishment of  the  county  of  T.,  and  provision 
for  the  division  of  funds  between  T.  county  and 
the  county  from  which  it  was  taken  is  prope»y 
made  therein. 

2.  Conat.  art.  5,  {  21,  providing  that  no  bill 
shall  contain  more  than  one  subject,  which  shall 
be  clearly  expres.sed  in  its  title,  is  observed 
when  the  lesrislation  in  the  body  of  the  act  is 
germane  to  the  general  subject  expressed  in  its 
title ;  the  title  need  only  express  the  subject  of 
the  act,  and  not  the  details  by  which  its  object 
is  to  be  accomplished. 

3.  Laws  1899,  p.  .359,  c.  144,  entitled  "An  act 
to  establish  the  county  of  T.  and  the  temporary 
county  seat  thereof,  providing  for  the  appoint- 
ment of  •  •  *  officera,"  etc.,  indicates  that 
its  purpose  is  the  establishment  of  T.  county ; 
and  the  act  itself,  in  providing  for  the  distribu- 
tion of  funds  between  T.  county  and  the  coun- 
ty from  which  it  was  carved,  is  not  repugnant 
to  Const,  art.  5,  §  21,  providing  that  no  bill 
shall  contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title. 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;  Louis  A.  Cunnlngbam,  Judge. 

Action  by  the  board  of  county  commission- 
ers of  Teller  county  against  the  board  of 
county  commissioners  of  El  Paso  county. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

The  Twelfth  General  Assembly  passed  an 
act  entitled,  "An  act  to  establish  the  county 
of  Teller,  and  the  temporary  county  seat 
thereof,  providing  tor  the  appointment  of  its 
precinct  and  county  officers,  fixing  the  terms 
of  court  therein,  and  attaching  the  same  to 
certain  congressional,  senatorial,  representa- 
tive, Judicial  and  normal  districts."  Laws 
1899,  p.  359,  c.  144,  Part  of  the  territory  em- 
braced in  the  new  county  was  carved  out  of 
the  county  of  El  Paso.  By  section  9  (page 
3G2)  of  the  act  it  was  provided  that  all  mon- 
eys then  in  the  treasury  of  the  county  of  El 
Paso,  or  thereafter  received  by  that  office 
from  designated  sources,  should  be  ratably 
divided  between  the  ti»'o  counties,  according 
to  a  proportion  to  be  ascertained  in  the  man- 
ner flxed  by  the  act  Itself.  By  section  10  of 
the  act  it  was  provided  that  the  respective 
boards  of  the  counties  should  have  full  pow- 
er  and  autliority  to  adjust  and  settle  all  mat- 
ters of  revenue  contemplated  by  section  9. 
Pursuant  to  these  provisions,  the  respective 
boards  met  and  determined  upon  the  propor- 
tion each  county  was  entitled  to  out  of  the 

H  2.  See  Statutes,  vol.  44,  Cent  Dig.  |  US. 


funds  collected  or  to  be  collected  which 
were  the  subject  of  division  between  the  two 
counties.  Thereafter  the  funds  were  so  di- 
vided, except  that  the  county  of  El  Paso 
refused  to  turn  over  to  the  county  of  Teller 
the  proportion  of  the  courthouse  and  poor- 
house  funds  which  the  county  of  Teller  claims 
to  be  entitled  to  by  reason  of  the  provisions 
of  section  9  and  the  division  of  ftmds  agreed 
upon  by  the  respective  boards.  Action  was 
brought  by  the  county  of  Teller  against  the 
county  of  El  Paso  to  recover  the  amount  of 
the  alleged  share  of  the  former  in  the  two 
funds  mentioned.  Judgment  was  rendered 
for  the  county  of  Teller  in  the  sum  of  $14,- 
764.98.  From  this  Judgment  the  county  of 
El  Paso  appeals.  The  only  question  argued 
by  counsel  for  appellant  is  that  the  sections 
of  the  act  mentioned  are  imconstltutional. 

R.  L.  Chambers  and  Robt  Kerr,  for  ap- 
pellant Scott  Ashton  and  E^nk  J.  Hangs, 
for  appellee. 

GABBERT,  C.  J.  (after  stating  the  facts). 
As  we  understand  the  argument  of  counsel 
for  appellant,  they  rely  on  one  of  two  propo- 
sitions, namely,  either  that  the  title  of  the 
act  is  so  restricted,  because  of  Its  details, 
that  provision  for  the  division  of  funds  be- 
tween the  counties  is  inhibited  because  not 
mentioned  in  the  title,  or  that  the  legisla- 
tion on  this  subject  as  found  in  the  act  is 
invalid  because  our  Constitution  (section  21, 
art  5)  directs  that  "no  bill  •  •  •  shall  be 
passed  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title 

The  main  purpose  of  the  act,  as  disclosed 
by  its  title,  Is  to  establish  the  county  of 
Teller.  Other  minor  subjects  necessary  to 
effect  that  end  are  named,  but  there  is  no 
indication  from  the  title,  either  expressly  or 
by  necessary  Implication,  that  these  minor 
subjects  are  the  only  ones  to  be  legislated 
upon  in  the  creation  of  the  county.  The 
question  under  consideration  has  practically 
been  determined  in  the  case  of  Frost  v. 
Pfeiffer,  26  Colo.  338,  68  Pac.  147,  where 
we  held,  substantially,  that  the  subject  of 
the  act  was  to  establish  the  county  of  Teller, 
and  the  fact  that  the  title  specified  certain 
necessary  incidents  to  effect  that  end  did 
not  limit  the  act  to  such  matters,  and  ex- 
clude others  necessary  to  its  general  purpose, 
when  it  did  not  appear  from  the  title,  either 
expressly  or  by  necessary  Implication,  that 
the  incidental  provisions  named  were  the 
only  ones  to  be  legislated  upon  in  order  to 
effect  the  one  object  of  the  bill  as  disclosed 
by  its  title.  The  constitutional  inhibition  in- 
voked only  requires  that  the  title  to  an  act 
clearly  express  its  subject,  and  not  its  pro- 
visions or  the  details  by  which  its  object  i? 
to  be  accomplished.  People  ex  rel.  Croweli 
V.  Lawrence,  41  N.  T.  137.  Its  mandate  is  ob- 
served if  the  legislation  In  the  body  of  a  stat- 
ute Is  c;err.iaue  to  the  general  subiect  exnretm- 
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ed  In  the  title  of  the  act  In  which  It  appears. 
The  test  in  this  respect  Is  whether  such  legis- 
lation Is  relevant  or  appropriate  to  such  sub- 
ject. In  re  Breene,  14  Colo.  401,  24  Pac.  3; 
In  re  Pratt,  19  Colo.  138,  34  Pac.  680;  Ed- 
wards V.  R.  R.  Co.,  13  Colo.  59,  21  Pac.  1011; 
MolUe  Gibson  C.  M.  &  M.  Co.  v.  Sharp,  23 
Colo.  2o9,  47  Pac.  266.  The  subject,  as  well 
as  the  purpose  of  the  act,  was  to  establish 
the  county  of  Teller.  In  legislating  to  that 
end,  it  was  appropriate  and  relevant  to  pro- 
vide for  an  adjustment  of  the  revenues  and 
the  division  of  the  funds  between  that  coun- 
ty and  the  county  of  El  Paso,  from  which  the 
county  of  Teller  was  In  part  created,  and 
therefore  legislation  for  that  purpose  Is  ger- 
mane to  the  subject  of  the  act  as  expressed  In 
Its  title.  The  Judgment  of  the  district  court 
Is  afUrmed. 
Affirmed. 

STEELE,  J.,  not  sitting. 


CONN  et  al.  v.  OBEUTO. 
fSupreme  Court  of  Colorado.     April  4,  1904.) 

HIKES  AND  MINING— LOCATION— ABANDONMENT 
—INTENTION— CONVEYANCE  BEFORE  PATENT- 
BIGHTS  OF  GRANTEES- EFFECT  OF  ABANXH)N- 
MENT— 6TAT0TB  OF  FRAUDS. 

1.  Abandonment  of  a  mining  claim  is  a  mat- 
ter of  intention,  and  takes  place  at  once  when- 
ever a  miner  gives  up  his  claim  and  leaves  it 
without  any  intention  of  repossessing  it,  and 
regardless  of  what  may  become  of  it,  or  who 
may  appropriate  it,  and  in  such  case  the  prop- 
erty reverts  to  its  original  status  as  a  part  of 
the  unoccupied  public  domain,  and  becomes  open 
to  location  by  the  first  comer. 

2.  The  action  of  the  owners  of  three-fourths 
of  a  mining  claim,  in  granting  permission  to  an- 
other to  enter  into  jxMsession  thereof  and  lo- 
cate another  claim,  constitutes  an  abandonment 
on  their  part  of  tbe  claim,  but  does  not  deprive 
the  owner  of  the  remaining  portion  of  bis  in- 
terest therein. 

3.  Where  the  owners  of  three-fourths  of  a 
mining  claim  had  abandoned  the  same,  and  au- 
thorized another  to  locate  thereon,  a  statement 
by  the  owner  of  the  remaining  fourth  to  one 
of  the  abandoning  owners  that  be  did  not  care 
to  have  anything  more  to  do  with  the  claim 
constituted  an  abandonment  by  him  of  his  in- 
terest in  the  claim,  and  was  a  ratification  of  tbe 
act  of  bis  co-owners  in  permitting  another  to 
locate  a  claim  thereon. 

4.  A_  conveyance  from  the  original  locator  of 
•  mining  claim  and  possession  thereunder  can- 
not ripen  into  a  perfect  title  unless  tbe  original 
locator  secures  title  from  the  government,  and 
the  right  of  possession  of  the  grantees  in  such 
a  conveyance  exists  only  while  the  locator  or 
bis  vendees  with  notice  remain  in  possession, 
and  terminates  as  soon  as  the  locator  abandons 
tbe  claim. 

5.  Land  in  the  iKissession  of  one  who  has  made 
a  valid  discovery  and  location  is  not  subject  to 
location  by  another  until  after  abandonment  or 
forfeiture. 

6.  Mills'  Ann.  St.  f  2019,  providing  that  no 
interest  in  lands  shall  be  created  unless  by  act 
of  law  or  by  deed  or  conveyance  in  writing  sub- 
Rcribed  by  the  party  creating  the  same,  ha.s  no 
ai>plication  to  an  abandonment  by  the  original 
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locators  of  a  mining  claim  and  permission  to 
another  to  locate  a  claim  thereon. 

Appeal  from  District  Court,  San  Miguel 
County;   Thereon  Stevens,  Judge. 

Action  by  Peter  Oberto  against  John  £. 
Conn  and  C.  A.  Smith.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

L.  C.  KInikIn,  for  appellants.  Hogg  & 
Watson,  for  appellee. 

STEELE,  J.  On  May  16,  1900,  Alfred 
Smith  filed  In  the  county  clerk  and  recorder's 
office  of  the  county  of  San  Miguel  his  loca- 
tion certificate  stating  that  on  May  15,  1900, 
he  duly  discovered  and  located  the  Jupiter 
lode.  Smith  sold  a  tract  150  by  100  feet 
-within  the  boundaries  of  the  claim,  reserv- 
ing mineral  rights,  and  the  defendants, 
through  intermediate  conveyances,  l>ecame 
the  owners  of  the  portion  sold  by  Smith,  and 
at  the  time  of  the  bringing  of  suit  were  lu 
possession  thereof.  Smith  also  sold  his  in- 
terest in  tbe  Jupiter  claim,  and  prior  to  Sep- 
tember 11,  1901,  H.  M.  Hogg,  Joe  Oberto,  and 
James  Shaln  were  the  owners  of  the  loca- 
tion, their  interests  being  one-half,  one- 
fourth,  and  one-fourth,  respectively.  While 
the  property  stood  In  the  names  of  Hogg, 
Joe  Oberto,  and  Shaln,  Peter  Oberto  was 
given  permission  by  Hogg  and  Joe  Oberto 
to  relocate  the  claim.  On  September  11, 
1901,  Peter  Oberto  located  the  liattle  lode, 
using  the  discovery  shaft  of  the  Jupiter  and 
adopting  the  Jupiter  stakes.  On  October  31, 
1901,  he  commenced  this  action  against  the 
defendants,  and  among  other  things  alleged 
that  they  were  wrongfully  and  unlawfully 
withholding  a  portion  of  the  Hattle  claim 
from  him.  The  answer  denies  the  allega- 
tions of  the  complaint,  and  by  way  of  cross- 
complaint  the  defendants  alleged  that  they, 
by  virtue  of  certain  deeds  of  conveyance,  l)e- 
came  and  then  were  the  owners  and  In  ac- 
tual possession  of  that  portion  of  the  claim 
In  dispute.  The  replication  alleges  that  Al- 
fred Smith,  the  locator  of  the  Jupiter,  made 
no  discovery  of  mineral  In  place  within  the 
boundaries  of  tbe  claim;  and,  further,  that 
the  claim  was  abandoned  by  the  owners 
thereof  prior  to  the  location  of  the  Hattle. 
The  verdict  was  In  favor  of  the  plaintiff,  and 
the  defendants  appealed. 

Mr.  Hogg  testified  In  part  as  follows:  "I 
do  not  remember  Just  when,  but  I  know  that 
some  time  prior  to  the  11th  of  September 
there  was  some  talk  of  doing  considerable 
work  on  the  claim,  and  I  didn't  care  to 
bother  with  It  any  more,  and  I  told  Oberto 
that  I  wouldn't  have  anything  more  to  do 
with  It.  Some  days  after  that  he  and  his 
brother,  Pete,  came  to  my  office.  At  that 
time  Joe  Oberto  and  myself  owned  all  the 
property,  so  far  as  the  records  appear,  and 
so  far  as  I  know;  and  he  says  he  didn't  care 
to  have  anything  more  to  do  with  It,  and  he 
wanted  to  know  If  his  brother,  Pete,  might 
locate  It.    Shaln,   I  remember,  also  bad  a 
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quarter  interest  at  tbat  time,  and  I  said,  so 
far  as  I  was  concerned,  I  bad  no  objection, 
and  Pete  was  told  to  go  abead;  and  I  saw 
Sbain  afterwards,  and  be  said  be  did  not 
care  to  bave  anything  to  do  with  It  I  know 
that  about  the  latter  part  of  August  or  the 
first  of  September  we  bad  abandoned  the 
property."  Exceptions  were  taken  to  the 
giving  of  certain  Instructions  and  the  refusal 
to  give  others,  but  the  appellants  rely  mainly 
upon  the  propositions:  First,  that  there  was 
no  abandonment  of  the  Jupiter  claim  at  the 
time  of  the  location  of  the  Hattle;  second, 
tbat,  they  being  In  possession  of  a  portion 
of  the  Jupiter  claim  under  a  color  of  right, 
no  valid  right  could  be  Initiated  by  Oberto; 
and,  third,  that  under  section  2019,  Mills' 
Ann.  St.,  the  abandonment  should  have  been 
evidenced  by  writing. 

It  was  held  in  Derry  v.  Ross  et  al.,  5  Colo. 
295,  and  approved  in  the  recent  case  of  Miller 
V.  Hamley  et  al.  (not  yet  oflSclally  reported) 
74  K.  W.  980,  that  abandonment  is  a  mat- 
ter of  Intention,  and  operates  instanter. 
When  a  miner  gives  up  his  claim  and  goes 
away  from  it  without  any  intention  of  re- 
possessing it,  and  regardless  of  what  may 
become  of  it  or  who  may  appropriate  It,  an 
abandonment  takes  place,  and  the  property 
reverts  to  Its  original  status  as  a  part  of 
the  unoccupied  public  domain.  It  is  then 
publicl  juris,  and  open  to  location  by  the  first 
comer.  The  action  of  Hogg  and  Oberto,  tlie 
owners  of  three-fourths  of  the  Jupiter,  In 
granting  permission  to  Peter  Oberto  to  enter 
into  possession  of  the  Jupiter  and  locate  the 
Hattle  thereon,  was  an  abandonment  on 
their  part  of  the  Jupiter  claim;  but  such  ac- 
tion did  not  deprive  Sbain,  tlie  owner  of  the 
remaining  portion,  of  his  interest  in  the  Jupi- 
ter. Shain,  however,  is  not  before  us  assert- 
ing an  interest  in  the  Jupiter,  and  the  testi- 
mony shows  that  he  subsequently  declared 
to  Mr.  Hogg  that  he  did  not  care  to  have 
anything  more  to  do  with  the  Jupiter  claim. 
This  statement,  under  the  circumstances, 
must  l>e  regarded  as  an  abandonment  by  tilm 
of  his  interest  in  the  claim,  and  as  a  ratifica- 
tion of  the  act  of  his  copartners  In  permit- 
ting Oberto  to  locate  tlie  Hattle. 

The  argument  advanced  by  appellants 
that,  as  they  were  In  possession  of  a  portion 
of  the  claim  under  color  of  title,  the  terri- 
tory was  not  open  to  location  under  the  min- 
eral laws,  is  not  sound.  The  possession  of 
the  appellants  under  a  conveyance  from  the 
original  locator  of  the  claim  could  not  ripen 
Into  a  perfect  title  unless  the  original  lo- 
cator secured  title  from  the  government. 
Theirs  was  only  a  right  of  iMssesslon  during 
the  time  the  locator,  or  those  to  whom  he 
had  sold  with  notice,  remained  in  possession 
by  virtue  of  the  rights  conferred  upon  lo- 
cators of  mining  claims  under  the  law,  and 
their  title  would  ripen  into  a  perfect  title 
whenever  patent  issued,  but  when  the  locator 
of  the  mining  claim  abandoned  It  all  the 
land  embraced  within  the  original  location 


became  public  land  and  open  to  entry,  and 
the  right  of  the  grantees  of  the  locator  to 
occupy  a  portion  of  the  land  terminated. 
The  terms  "unoccupied"  and  "unappropriat- 
ed" refer  to  land  that  is  not  In  the  posses- 
sion of  one  who  claims  the  right  of  posses- 
sion by  virtue  of  a  compliance  with  the  law, 
and  land  in  the  possession  of  one  who  has 
made  a  valid  discovery  and  location  is  not 
subject  to  location  by  another  until  after 
abandonment  or  forfeiture.  But  appellants 
did  not  claim  to  be  in  possession  of  the  land 
by  virtue  of  their  compliance  with  the  mining 
law,  but  by  virtue  of  a  conveyance  from  one 
who  had  perhaps  made  a  valid  discovery  and 
location,  but  had  sold  the  location,  and  those 
to  whom  he  had  sold  bad  abandoned  the 
claim.  Section  2019,  Mills'  Ann.  St.,  has  no 
application  to  this  contract.  We  are  of  opin- 
ion, therefore,  tbat  there  was  an  abandon- 
ment of  the  Jupiter  claim  by  the  owners 
thereof,  and  that  the  location  of  the  Hattie 
was  made  upon  unoccupied  and  unappropri- 
ated land. 
The  judgment  is  affirmed.    Affirmed. 


liTNCH  et  al.  v.  FOLEY. 
(Supreme  Court  of  Colorado.    March  7,  1904.) 

FABTNEBSHIP  —  DISSOLtJTION  —  ACCOUNTING— 

UABiLrrr  or  individual  pabtnebs— 

ACTIONS— FABTIE8. 

1.  In  an  action  by  the  administratrix  of  a  de- 
ceased partner  against  the  other  members  of 
the  firm  for  an  accounting,  in  which  only  one 
of  defendants  was  served,  recovery  could  not 
be  had  a|iainst  him  for  the  entire  amount  to 
which  plamtiff  might  be  entitled,  in  the  absence 
of  any  allei^ations  of  fraud  or  breach  of  faith. 

2.  An  action  for  an  accounting  by  an  admin- 
istratrix of  a  deceased  partner  cannot  be  main- 
tained against  only  one  of  the  other  members 
of  the  firm,  in  the  absence  of  any  showing  that 
the  presence  of  the  other  partners  as  parties  is 
not  necessary  to  a  decision  on  the  merits,  or 
that  facts  existed  which  would  justify  th«  court 
in  proceeding  to  judgment  in  their  aibaence. 

Appeal  from  District  Court,  Arapahoe 
County;   Booth  M.  Malone,  Judge. 

Action  by  Mary  8.  Foley,  as  administra- 
trix of  the  estate  of  Tim  Foley,  deceased, 
against  James  Lynch  and  others.  From  a 
judgment  for  plaintiff,  defendant  Lynch  ap- 
peals.    Reversed. 

D.  v.  Burns,  for  appellant  C.  J.  Blakeney, 
R.  D.  Thompson,  and  John  M.  Waldron,  for 
appellee. 

GABBERT,  C.  J.  Appellee  Institutea  an 
action,  in  her  capacity  as  administratrix  of 
the  estate  of  Tim  Foley,  deceased,  as  plaintiflF, 
against  appellant  and  others,  as  defendants, 
for  an  accounting,  and  to  recover  from  the 
defendants  an  alleged  interest  in  the  Aztec 
mine,  situate  In  New  Mexico,  to  which  the 
plaintiff,  in  her  representative  capacity,  claim- 
ed to  be  entitled  under  an  agreement  entered 
Into  lietween  the  deceased  and  defendants. 
Appellant   was   the  onlj-   party   served  with 
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process.  The  others,  T.  B.  Catron  and  V.  S. 
Shelby,  did  not  appear.  The  theory  of  the 
action,  as  claimed  by  counsel  for  plaintiff, 
-was  that,  under  a  contract  entered  Into  be- 
tween deceased  and  the  defendants,  a  mining 
partnerslilp  was  created  between  the  parties 
to  such  contract,  which  contemplated  the  ac- 
quisition of  tlie  Aztec  mine;  that,  upon  com- 
pliance with  conditions  expressed  in  the  con- 
tract, the  deceased  was  to  become  the  owner 
of  an  interest  therein,  and  a  lllce  interest  in 
the  proceeds  arising  from  the  sale  of  the  prop- 
erty or  Its  operation;  that  the  deceased  had 
complied  with  these  conditions,  and  that 
plnintifF,  as  his  administratrix,  had  succeeded 
to  all  his  rights  In  the  property  under  and 
by  virtue  of  such  contract  The  complaint 
npon  which  the  case  was  tried  did  not  allege 
any  sale  of  the  mining  premises,  but  charged 
that  the  defendants,  in  working  and  operating 
It,  hnd  extracted  a  large  amount  of  ore  at  a 
profit.  The  defendant  Lynch  answered,  and, 
among  other  defenses  Interposed,  was  one  to 
the  effect  that  the  deceased  had  not  complied 
with  the  terms  and  conditions  of  the  agree- 
ment mentioned  In  the  complaint.  He  also 
alleged  that  before  the  commencement  of  this 
action  V.  S.  Shelby  had  died.  On  the  trial  of 
the  case  It  developed  that  the  defendants  had 
sold  the  property,  and  upon  taking  an  accoimt 
of  the  amount  received  therefor,  after  deduct- 
ing the  expenses  Incurred  In  operating  the 
mine,  over  and  above  the  amoimt  received 
for  ores  extracted,  and  other  Items  which  it 
la  not  necessary  to  mention.  Judgment  was 
rendered  against  the  defendant  Lynch  for  the 
full  amount  which  the  account  exhibited  the 
plaintiff  was  entitled  to  from  all  of  the  de- 
fendants. From  that  judgment  the  defendant 
Lynch  appeals. 

In  the  original  opinion  handed  down,  that 
judgment  was  reversed,  because  we  conclud- 
e<l  it  did  not  appear  that  the  plaintiff  was 
entitled  to  any  Judgment  at  this  time,  for 
two  reasons:  (1)  The  testimony  did  not  es- 
tablish an  account  from  which  It  appeared 
that  any  sum  was  due  plaintiff,  and  (2)  It  did 
not  appear  that  either  of  the  defendants  was 
guilty  of  any  fraud  or  acts  of  bad  faith.  On 
I)etItlon  for  rehearing,  counsel  for  plaintiff  In- 
sist that  we  have  mistaken  the  testimony 
l)earlng  on  these  questions.  The  cause  has 
been  reargued,  and  we  are  now  convinced 
that  the  Judgment  must  be  reversed,  without 
regard  to  what  the  testimony  may  establish 
on  the  subject  of  tlie  account,  or  alleged  bad 
faith  of  the  defendants,  because  It  cannot  be 
sustained  under  the  pleadings  In  any  event, 
for  two  reasons:  (1)  There  was  no  Issue  of 
fraud  or  bad  faith;  and  (2)  on  account  of  the 
trial  being  had  In  the  absence  of  ludis|>ensa- 
ble  iHirtles,  there  being  no  attempt  in  the 
<-oniplalnt  to  plead  facts  which  would  Justify 
tbe  coturt  to  proceed  to  an  accounting  as  be- 
tween the  plaintiff  and  the  defendant  Lynch, 
in  the  absence  of  other  parties  Interested  in 
the  transactions  growing  out  of  the  contract 


upon  which  plaintiff  bases  her  rights  to  main- 
tain this  action.  In  an  accounting  between 
partners,  where  neither  Is  guilty  of  acts, 
omissions,  or  concealments  involving  a  breach 
of  legal  or  equitable  duty  towards  the  other, 
they  are  only  liable  to  account  to  each  other 
sevenilly,  and  not  Jointly.  In  such  circum- 
stances, each  can  only  be  held  to  account  to 
every  other  for  himself,  and  not  for  his  co- 
partners. Bloomfield  t.  Buchanan,  14  Or. 
181,  12  Pac.  238. 

On  behalf  of  appellee  It  is  insisted  that  the 
testimony  establishes  fraud  and  bad  faith  on 
the  part  of  appellant  and  his  associates.  The 
complaint  nowhere  charges  fraud,  nor  is  that 
question  raised  by  any  other  pleading  In  the 
case,  and  that  Issue,  therefore,  cannot  be  tak- 
en Into  consideration.  In  the  absence  of  an 
avenuent  In  the  pleadings  to  the  effect  that 
the  defendant  Lynch  had  been  guilty  of  fraud 
or  a  breach  of  faith,  he  could  not  be  held  li- 
able to  account  to  plaintiff  for  the  entire 
amount  to  which  she  might  be  entitled. 

The  other  parties  to  the  contract,  and 
whose  Interests  should  be  settled  and  adjust- 
ed in  tills  proceeding,  were  not  before  the 
court  In  an  action  for  an  accounting,  all  the 
partners  or  tlieir  representatives  must  be  be- 
fore the  court,  unless  it  appears  that  the  pres- 
ence of  those  absent  is  not  necessary  to  the 
just  ascertainment  of  the  cause  upon  its  mer- 
its as  between  those  who  are  before  the 
court,  or  facts  are  alleged  which  in  law  ore 
Buliiclent  to  Justify  the  court  to  proceed  to 
Judgment  notwithstanding  the  absence  of 
parties  whose  presence  Is  ordinarily  indis- 
pensable. 15  Enc.  PI.  &  Pr.  1074;  Towle  v. 
Pierce,  12  Mete.  (Mass.)  329,  46  Am.  Dec. 
679;  Mudgctt  v.  Gager,  52  Me.  511;  Story's 
Eq.  PI.  S§  77,  78,  81. 

Appellant  objected  to  the  trial  of  the  cause 
in  the  absence  of  other  parties  who,  from  the 
pleadings,  should  have  been  before  the  court 
in  order  to  fully  settle  and  adjust  the  rights 
of  all  in  one  Judgment.  This  objection  should 
have  been  sustained,  because  neither  the  com- 
plaint nor  other  pleadings  contained  aver- 
ments from  which  it  could  be  inferred  that 
the  case  could  proceed  to  Judgment,  as  against 
appellant  In  the  absence  of  the  other  parties 
who  were  interested  in  the  object  of  the  ac- 
tion. 

It  Is  also  suggested  by  counsel  for  appellant 
tliat  there  is  a  fatal  variance  between  the 
averments  of  the  bill  and  the  facts  as  found 
by  the  trial  court  upon  which  the  judgment 
was  predicated.  We  shall  not  attempt  to  pass 
upon  this  question,  because  it  is  clear  that 
on  account  of  the  insulHciency  of  the  plead- 
ings and  tlie  absence  of  indispensable  parties, 
without  any  statement  in  the  pleadings  which 
would  Justify  the  court  to  proceed  with  the 
trial  In  their  absence,  the  Judgment  of  the 
district  court  must  be  ^e^•ersed  as  directed  in 
tlie  original  opinion,  independent  of  the  ques- 
tion of  alleged  variance  or  the  merits  of  the 
case  as  disclosed  by  the  testimony. 
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The  original  opinion  Is  withdrawn,  the  peti- 
tion for  a  rehearing  Is  denied,  and  the  Judg- 
ment of  tlie  district  court  reversed. 

STEELE,  J.,  not  sitting. 


CL.4.RK  T.  KNOX  et  al. 
(Supreme  Court  of  Colorado.    April  4,  1904.) 

UONEY  PAID — PAYMENT  OF  TAXES — PAYMENT  BT 
LIENHOLDEBS  —  JUDGMENT— BES  ADJUDICATA 
— 1S8  UES    DECIDED— APPEAI/— DICTA— PABTIES. 

1.  Pending  appeal  by  plaintiff  in  a  suit  in 
which  it  was  decreed  that  certain  lands  convey- 
ed to  her  by  her  husband  were  transferred  in 
fraud  of  creditors,  the  defendant  in  the  suit, 
who  was  a  judgment  creditor  of  the  husband, 
redeemed  from  a  tax  sale  certain  lands  whicli 
had  been  embraced  in  the  deeds  which  were  held 
fraudulent,  though  such  lands  were  not  involved 
in  the  suit.  The  redemption  was  had  on  the 
last  day  that  redemption  might  be  made.  The 
finding  of  fraud  was  reversed  on  appeal,  and  in 
a  subsequent  suit  by  plaintiff  to  remove  a  cloud 
on  the  lands  redeemed,  and  which  had  been  sold 
under  execution  to  the  defendant,  it  was  de- 
creed that  plaintiff  should  have  her  title  absolute 
only  on  repayment  of  the  taxes  to  the  defendant. 
Held,  that  the  order  as  to  the  taxes  was  proper. 

2.  In  a  suit  by  plaintiff  to  remove  a  cloud 
on  her  title,  caused  by  the  levy  of  an  attach- 
ment thereon  in  nn  action  against  her  liusband, 
the  issues  were  whether  the  conveyance  of  the 
property  to  plaintiff  from  lier  bnsband  had 
been  fraudulent,  and  also  whether  the  delivery 
of  the  deeds  had  antedated  the  levy  of  attach- 
ment made  in  1890.  On  appeal  by  plaintiff  the 
appellate  court  held  that  there  was  no  fraud, 
reversing  the  trial  court,  but  held  that  the  levy 
of  attachment  antedated  the  delivery  of  the 
deeds,  and  affirmed  the  judgment  in  favor  of  de- 
fendant. Subsequently  plaintiff  sued  to  remove 
a  cloud  caused  by  the  levy  of  execution  in  1898 
on  other  lands  embraced  In  the  conveyance  pre- 
viously considered,  but  not  involved  in  the  for- 
mer action.  Held,  that  the  second  issue  was 
not  res  judicata. 

3.  Where  the  issue  in  an  action  was  whether 
the  conveyance  of  lands  by  a  husband  to  his 
wife  was  fraudulent  as  against  creditors,  the 
final  decree  was  conclusive  in  another  action  l)e- 
tween  the  same  parties,  involving  the  bona  fides 
of  the  conveyance  of  other  lands  than  those  in- 
volved in  the  first  action,  but  which  were  in- 
cluded in  the  conveyance  there  under  considera- 
tion. 

4.  Where  the  appellate  court  reversed  the  find- 
ing of  the  trial  court  by  deciding  that  a  convey- 
ance made  by  a  husband  to  his  wife  was  not 
fraudulent  as  to  creditors,  such  decision  by  the 
appellate  court  was  res  judicata  in  a  subsequent 
action  between  the  parties;  a  contention  that 
the  reversal  left  the  question  open  l>eing  with- 
out merit. 

5.  In  a  suit  to  remove  a  cloud  from  plaintiff's 
title,  caused  by  the  levy  of  an  attachment  on 
her  property  at  the  salt  of  a  creditor  of  her 
husband,  the  issues  were  whether  the  convey- 
ance was  fraudulent,  and  whether  the  levy 
antedated  the  delivery  of  the  deeds  under  which 
plaintiff  claimed.  The  appellate  court  afiirmed 
the  decision  in  favor  of  defendant  on  the  ground 
that  the  attachment  was  prior  to  the  delivery  of 
the  deeds,  but  reversed  the  trial  court's  finding  of 
fraud.  Beld,  that  a  contention  that  the  finding 
of  the  appellate  court  on  the  issue  of  fraud  was 
not  res  judicata  in  a  subsequent  suit  between 
the  parties,  on  the  theory  that  the  determina- 
tion of  such  question  was  unnecessary,  was 
without  merit,  inasmuch  as  a  defendant  may  in- 
terpose as  many  defenses  as  he  has,  and  the 
court  may  determine  ail,  though  the  decision  of 
any  one  may  be  sufficient  to  determine  the  cause. 


6.  The  fact  that  plaintiff's  husband  was  not 
a  party  did  not  preclude  the  appellate  court 
from  passing  on  the  issue  of  fraud,  the  failure 
to  make  him  a  party  being  immaterial. 

Appeal  from  District  Court,  Arapahoe 
County;  Booth  M.  Malone,  Judge. 

Suit  by  William  Knox  and  others  against 
A.  J.  Clark.  From  a  decree  in  favor  of  com- 
plainants, defendant  appeals.     Affirmed. 

Patterson,  Klchardson  &  Hawkins,  for  ap- 
pellant H.  B.  Lutlie  aud  Chas.  D.  Hayt,  for 
appellees. 

CAMPBELL,  J.  In  May,  1897,  an  action 
was  begun  In  the  district  court  of  Arapahoe 
county  by  Susan  T.  Knox  against  A.  J.  Clark, 
and  there  proceeded  to  final  Judgment  in  de- 
fendant's favor,  which  was  affirmed  by  the 
Court  of  Appeals.  Knox  v.  Clark,  13  Colo. 
App.  300,  02  Pac.  334.  The  object  of  the 
action,  and  the  Issues  therein  tendered  and 
decided,  are  thus  tersely  stated  In  the  opin- 
ion of  Mr.  Justice  Thomson:  "This  proceed- 
ing was  instituted  by  the  appellant  against 
the  appellee  to  remove  a  cloud  from  a  title 
which  she  claimed  in  certain  real  estate 
situate  In  the  city  of  Denver,  caused  by  the 
levy  of  a  writ  of  attachment  upon  the  proper- 
ty in  an  action  wherein  the  appellee  was 
plaintiff,  and  John  W.  Knox,  the  husband  of 
the  plaintiff,  defendant,  which  attachment 
had  been  sustained  by  the  Judgment  of  the 
court.  The  defendant  admitted  the  attach- 
ment and  the  Judgment,  denied  ownership 
in  the  plaintiff,  and  averred  that  the  land 
was  attempted  to  be  conveyed  to  her  by  her 
husband  for  the  purpose  of  cheating  and  de- 
frauding his  creditors,  of  whom  the  defend- 
ant was  one.  The  prayer  of  the  answer  was 
that  the  alleged  title  of  the  plaintiff  be  ad- 
Judged  to  be  subject  to  the  attachment  lien 
of  the  defendant." 

While  the  appeal  in  that  action  was  pend- 
hig,  and  In  January,  1900,  Susan  T.  Knox, 
plaintiff  in  the  former  action,  and  the  prede- 
cessor in  Interest  of  the  appellees  here, 
brought  this  action  against  A.  3.  Clark,  de- 
fendant In  that  action.  The  present  action 
concerns  certain  real  estate  In  the  city  of 
Denver — different  tracts  from  that  on  which 
the  attachment  writ  In  the  former  action  was 
levied,  but  included  In  the  same  deeds  in 
which  the  attached  property  was  conveyed — 
and  its  object  is  to  remove  therefrom  a  cloud 
caused  by  a  sheriff's  deed  Issued  to  the  de- 
fendant by  the  sheriff  of  Arapahoe  county 
upon  a  sale  under  an  execution  sued  out  of 
the  same  Judgment  referred  to  by  Mr.  Jus- 
tice Thomson  in  the  foregoing  excerpt,  but 
at  a  later  date  than  the  levy  of  the  attach- 
ment. Two  defenses  were  relied  upon  in 
botli  actions.  In  one  of  these  defenses  pre- 
cisely the  same  issue  of  fraud  was  pleaded 
In  both  suits.  In  the  first  action  the  other 
defense  was  that  the  title  of  the  plaintiff 
to  the  property  in  dispute,  evidenced  by  two 
certain  deeds  of  conveyance  from  her  hus- 
band, John  W.  Knox,  vested  after,  hence 
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-n-as  subject  to,  the  Uen  thereupon  which 
defeudant  acquired  by  virtue  of  the  levy  of 
bis  writ  of  attachment;  while  in  the  second 
action  a  similar,  but  not  the  same,  defense 
net  up  was  that  plaintiff's  title  was  subor- 
dinate to  the  lien  of  an  execution  levy  made 
luore  than  two  years  after  the  attachment 
levy,  though  both  writs  issued  out  of  the 
same  proceeding.  In  the  first  action  evi- 
dMice  was  produced  as  to  both  issues,  they 
were  argued  by  counsel,  and  the  court  de- 
cided both  in  favor  of  the  defendant.  In  the 
second  action,  which  was  l>etween  the  same 
parties,  the  findings  of  the  trial  court  upon 
both  issues  therein  tendered  were  in  favor 
of  the  plaintiffs,  the  representatives  of  Mrs. 
Knox,  and  the  decree  entered  thereupon  re- 
moved the  cloud  caused  by  the  sheriff's  deed, 
and  confirmed  title  in  the  plaintiffs  to  the 
premises  in  dispute.  By  appropriate  supple- 
mental pleading  it  was  alleged  that  pending 
this  litigation  between  these  parties,  and 
while  there  was  a  decision  in  his  favor  by 
the  district  court  of  Arapahoe  county  in  the 
former  suit  upon  Iwth  issues,  and  before  the 
nio<1il1catlon  of  the  findings  and  affirmance 
of  the  judgment  In  the  Court  of  Appeals,  and 
while  he  in  good  faith  believed  that  he  had 
a  valid  lien  upon  the  property  Involved  In 
the  present  action,  Mr.  Clarlc,  on  the  last  day 
for  redomption,  rwleemed  from  a  tax  sale 
which  had  been  made  of  ail  the  property  In- 
cluded in  the  deeds  from  Mr.  Knox  to  his 
wife,  and  did  so  for  the  purpose  of  prevent- 
ing the  title  from  vesting  elsewhere.  The 
court,  finding  that  such  redemption  was  made 
in  grHxI  faith,  and  while  Clark  held  u  de- 
cree declaring  the  title  of  Mrs.  Knox  (the 
predecessor  of  the  plaintiffs  in  interest)  to  l>e 
null  and  void,  concluded  that  equity  and 
good  conscience  required,  and  therefore  so 
ordered,  that  plaintiffs'  title  should  become 
absolute  only  when  they  repaid  to  the  de- 
fendant the  amount  of  taxes,  with  legal  in- 
terest. Plaintiffs  have  assigned  cross-error 
to  this  ruling. 

Two  questions  have  l)een  presented  and  ar- 
gned  upon  this  appeal:  First,  on  plaintiffs' 
cross-error  directed  to  the  ruling  of  the  court 
requiring  plaintiffs  to  refund  the  taxes  paid; 
second,  on  defendant's  assignment  whether, 
by  the  decision  of  the  Court  of  Appeals  in 
the  former  rase,  the  question  of  fraud  in 
tlie  deeds  under  which  Mrs.  Knox  claims  title 
is  res  Judicata,  no  question  being  raised  as  to 
the  correctness  of  the  finding  that  the  de- 
livery of  the  deeds  antedated  the  levy  of  the 
execution. 

1.  The  general  rule  is  that  one  cannot 
make  himself  the  creditor  of  another  by 
imylng  a  debt  or  obligation  of  the  latter 
without  bis  request  or  assent.  Acting  upon 
this  principle,  the  Supreme  Court  of  the 
rnlted  States  in  Homestead  Co.  v.  Valley 
Railroad,  17  Wall.  153,  167,  21  L.  Ed.  *>22. 
beld  that,  where  one  of  the  parties  to  a  litiga- 
tion voluntarily  paid  taxes  on  certain  lands 
wblcli  were  the  subject-matter  of  the  suit, 


he  has  no  right  to  be  reimbursed  for  this 
expenditure,  in  case  the  title  is  adjudged  not 
to  belong  to  Urn,  on  the  ground  that  the  tax- 
es were  paid  in  good  faith  and  in  ignorance 
of  the  law.  In  the  absence  of  a  request 
from  the  true  owner,  it  was  there  said  tliat 
such  payment  was  only  voluntary,  made  with 
a  full  knowledge  of  all  the  facts,  and  there- 
fore the  party,  having  paid  in  such  circum- 
stances, had  no  claim  for  Its  repayment. 
Of  similar  import  is  Huddleston  v.  Washing- 
ton, 13C  Cal.  514,  69  Pac.  146.  The  Supreme 
Court  of  Iowa,  In  the  Gooduow  Cases,  whicli 
disclose  a  state  of  facts  quite  similar  to  the 
case  in  hand,  held  that  a  promise  upon  the 
part  of  the  true  owner  to  repay  the  taxes 
would  be  Implied,  and  that  equity  and  com- 
mon honest.v  uphold  such  a  rule.  Goodnow 
V.  Stryker,  02  Iowa,  223,  14  N.  W.  345,  17 
X.  W.  506;  Goo<luow  v.  Litchfield,  63  Iowa. 
275,  281,  10  X.  W.  226.  In  Iowa,  etc..  Land 
Co.  V.  Davis,  102  Iowa,  128,  71  N.  W.  229, 
some  doubt  is  thrown  upon  the  previous 
decisions  by  the  same  court,  and  there  was 
manifested  an  intention  not  to  extend  the 
<loctrine  of  the  earlier  cases.  The  facta  of 
this  case,  we  think,  differentiate  it  from  the 
Homestead  Co.  Case  and  the  California  case. 
Here  Mr.  Clark  did  not  redeem  from  the  tax 
sale  until  the  last  day  for  redemption.  At 
that  time  there  was  a  decree  in  his  favor 
by  a  court  of  competent  Jurisdiction  declar- 
ing his  adversary's  title  void  as  against  him 
and  creditors  generally,  and  although  that 
decree  did  not  in  terms  adjudicate  that  the 
title  to  tlie  particular  premises  Involved  in 
this  action  was  void,  yet  the  title  of  plain- 
tiffs' predecessor  in  interest  to  the  prop- 
erty here  involved  was  conveyed  by  the  same 
deeds  under  which  she  held  title  to  the  tracts 
tliere  in  controversy,  and,  as  these  same 
deeds  were  then  declared  to  be  void  because 
of  the  fraud  of  both  the  grantor  and  gran- 
tee, the  legal  effect  of  the  decision  so  hold- 
ing was  to  vitiate  title  to  all  the  property 
attempted  to  be  passed  thereby.  The  re- 
demption was  made  in  absolute  good  faith, 
with  a  belief  on  the  part  of  Mr.  Clark  thot 
the  title  was  in  him,  and  this  conviction  was 
fortliied  by  a  decree  of  court  The  pay- 
ment was  not  made  prematurely,  but  at  the 
last  moment  l)efore  the  title  might,  and,  had 
not  the  redemption  been  made,  would,  have 
passed  from  all  the  parties  to  the  suit.  The 
plaintiffs  have  had  the  benefit  of  tliis  pay- 
ment. While  in  one  sense  the  redemption 
was  voluntary,  yet  in  another  it  was  com- 
pulsory, and  we  think  the  facts  are  suffi- 
cient from  which  a  promise  by  the  true  own- 
ers to  repay  may  be  implied  by  a  court  ad- 
ministering e<iuitable  relief. 

2.  At  the  first  trial,  as  has  already  been 
stated,  Clark,  in  his  answer,  affirmatively 
pleaded  as  a  defense  that  the  plaintiff,  Mrs. 
Knox,  had  no  title  under  the  deeds  which 
she  received  from  her  husband,  John  W. 
Knox,  who  was  the  Judgment  debtor  of  the 
defendant^  Clark,  because  they  were  made 
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with  the  Intent  to  hinder,  delay,  and  defraud 
his  creditors;  and  the  other  defense  relied 
upon  was  that  these  deeds  were  not  delivered 
until  after  Clark's  writ  of  attachment  In  his 
suit  against  John  W.  Knox  had  been  levied 
upon  the  property.  The  trial  court  found 
both  these  Issues  in  favor  of  defendant— that 
the  levy  of  the  attachment  preceded  the  de- 
livery of  the  deeds,  and  that  the  transaction 
by  which  John  W.  Knox  attempted  to  vest 
title  in  plaintiff  was  fraudulent.  These  two 
Issues  were  squarely  presented  by  the  plead- 
ings, argued  by  counsel,  and  considered  by 
the  court,  and  in  the  findings  are  express  re- 
citals that  both  issues  were  decided  by  the 
court  upon  which  the  Judgment  was  entered. 
Had  no  appeal  been  taken  from  that  decree, 
there  is  no  question  but  that  such  determina- 
tion upon  both  issues  would  be  res  judicata, 
and  neither  Issue  could  be  litigated  in  a  sub- 
sequent action  by  either  of  the  parties, 
whether  the  cause  of  action  therein  was  the 
same  as,  or  different  from,  that  set  up  in  the 
first;  for  while  the  rule  is  generally  stated 
to  be  that  the  doctrine  of  res  Judicata  docs 
not  apply  unless  in  the  second  action  the  par- 
ties and  the  cause  of  action  are  the  same  as 
in  the  first,  still  if  the  parties  are  the  same 
and  the  Issues  Identical,  the  fact  that  the 
causes  of  action  are  different,  or  concern  dif- 
ferent properties,  does  not  prevent  the  appli- 
cation of  the  rule  when  the  identical  matters 
actually  decided  in  the  first  action  are  at- 
tempted to  be  relltlgated  In  the  second.  21 
Am.  &  Eng.  Enc.  Law  (1st  Ed.)  184  et  scq.; 
24  Am.  &  Eng.  Enc.  I^w  (2d  Ed.)  778  et  seq.; 
Cromwell  v.  County  of  Sac,  W  U.  S.  351,  24 
L.  Ed.  lO-j;  Almy  v.  Daniels.  15  R.  I.  312,  4 
Atl.  753,  10  Atl.  654;  Wells  on  Res  Judicata, 
ff  5,  682;  Alexander  v.  Worthington  et  al., 
5  Md.  471,  489;  420  MIn.  Co.  v.  Bullion  MIn. 
Co.,  3  Sawy.  C34,  646,  631,  Fed.  Cas.  No. 
4,989;  Clink  v.  Thurston,  47  Cal.  21.  This 
was  recognized  by  defendant  himself  when, 
in  his  original  answer  filed  herein  while  the 
Judgment  of  the  district  court  was  In  force, 
and  before  the  decision  of  the  Court  of  Ap- 
peals was  made,  he  pleaded  the  findings  and 
decree  of  the  trial  court  as  res  Judicata  of  the 
i^uestions  of  fraud  and  priority  of  the  at- 
tachment over  plaintiff's  title  under  the 
deeds.  If  bis  learned  counsel  have  appar- 
ently changed  position,  it  may  be  because  the 
action  of  the  Court  of  Appeals,  subsequently 
taken,  requires  it,  and  to  this  we  now  address 
ourselves. 

L'pon  the  review  of  this  Judgment  by  the 
Court  of  Appeals,  both  of  these  issues  were 
again  fully  discussed  by  counsel  and  consid- 
ered and  decided  by  the  court.  Upon  the  is- 
sue as  to  the  character  of  the  transaction  by 
which  John  W.  Knox  sought  by  the  deeds  to 
Invest  his  wife  with  title,  the  Court  of  Ap- 
peals said  the  findings  of  the  lower  court 
were  wrong  and  not  supported  by  the  proof, 
and  itself  expressly  held  that  there  was  no 
fraud  in  the  transaction.  As  a  necessary 
rvnsequence  it  followed  that,  as  between  the 


grantor  and  grantee  and  creditors  not  then 
having  liens  which  the  law  recognizes  and  en- 
forces, the  plaintiff,  Mrs.  Knox,  acquired  a 
perfect  title.  As  to  the  second  issue,  the 
court  affirmed  the  findings  of  the  trial  court, 
and  held  that  the  deeds,  though  valid  as  be- 
tween the  grantor  and  grantee  and  as  to  third 
persons  whose  rights  had  not  attached  when 
the  conveyance  became  effective,  were  never- 
theless subject  to  the  lien  of  the  defendant's 
attachment,  because  the  deeds  were  not  de- 
livered to  or  accepted  by  the  grantee  until 
after  its  levy,  and  thereupon  affirmed  the 
Judgment  In  Its  entirety.  It  is  difficult  to  see 
why  the  doctrine  of  res  Judicata  does  not  ap- 
ply to  both  of  these  propositions,  as  decided 
by  the  Court  of  Appeals.  By  confirming  the 
finding  of  the  trial  court  as  to  nondelivery  of 
deeds  until  after  the  levy  of  the  attachment 
writ,  and  rejecting  its  finding  on  the  Issue  of 
fraud  in  the  conveyances,  and  pronouncing 
thereupon  a  Judgment  of  affirmance,  it  was 
as  if  the  trial  court  itself  had,  in  the  first  in- 
stance, made  the  same  findings.  In  that 
event  it  would  seem  clear  that  both  of  such 
findings,  when  confirmed  by  a  Judgment, 
would  be,  as  a  plea,  a  bar,  and,  as  evidence, 
conclusive.  The  same  result  attends  thein 
when  made  by  the  appellate  court.  | 

But  defendant  says  that  the  lower  court,' 
in  the  case  at  bar,  ruled  that  the  previous 
decision  of  the  Court  of  Appeals  was  res 
Judicata  only  as  to  the  fraud  Issue,  and  not 
on  the  question  as  to  whether  the  delivery 
and  acceptance  of  the  deeds  of  John  W. 
Knox  preceded  or  followed  the  levy  of  the 
writ  of  execution,  and,  as  he  proceeds  to  iir- 
gue,  the  final  decree  in  the  first  action  should 
be  conclusive  as  to  both  of  these  Issues  or  as 
to  neither.  In  this  we  agree  with  his  counsel 
if  both  issues  were  identical  in  the  two  ac- 
tions. This  contention  does  not  iJear  careful 
analysis,  as  we  proceed  to  show.  The  issue 
In  the  first  action  as  to  the  delivery  of  the 
deeds  was  whether  it  was  made  before  or  aft- 
er the  levy  of  the  attachment  writ,  January 
10,  1890;  that  is,  which  of  these  two  acts 
was  first  In  order  of  time.  That  particular 
Issue,  so  restricted  as  to  time,  having  t)een 
determined  In  favor  of  the  attachment  lien, 
cannot  be  the  subject  of  further  litigation  be- 
tween the  parties  In  any  action.  The  Issue 
in  this— the  second— action  as  to  the  relative 
priority  of  title  was  and  Is  whether  the  levy 
under  the  writ  of  execution,  July  15,  18i)8, 
was  before  or  after  the  delivery  and  accept- 
ance of  the  John  W.  Knox  deeds.  Necessa- 
rily tills  issue  could  not  have  been  and  waa 
not  tendered,  considered,  or  decided  in  the 
former  action,  and,  in  the  nature  of  things, 
was  not  then  in  contemplation  of  the  parties 
or  the  court. 

It  Is  different,  however,  with  respect  to  the' 
other  Issue  of  fraud.  The  deeds  were  or 
were  not  fraudulent  at  the  time  of  their  ex- 
ecution. If  they  were  declared  by  the  Court 
of  Appeals  fraudulent  or  valid  when  execut- 
ed, that  ends  the  entire  controversy  upon. 
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that  issue,  not  only  as  to  the  property  then 
in  dispute,  but  as  to  all  the  property  convey- 
ed by  the  deeds.  The  circumstance  that  the 
present  suit  relates  to  other  property  than 
that  involved  In  the  first  is  not  important, 
for  the  effect  of  the  former  decision  in  the 
reviewing  court  was  not  to  hold  the  transac- 
tion valid  merely  as  to  the  property  therein 
involved,  but  necessarily— the  transaction  be- 
ing the  same  and  the  consideration  an  entire 
one— the  innocent  character  of  these  two  in- 
struments of  conveyance  preserved  to  Mrs. 
Knox  not  only  the  particular  property  involv- 
ed in  that  suit,  but  extended  the  same  pro- 
tection to  all  that  the  deeds  embraced.  The 
land  here  In  controversy,  the  title  to  which 
was  sought  to  be  quieted  in  this  action,  was 
included  In  the  same  deeds  which  were  held 
valid  tn  the  former  suit.  This  necessarily 
made  them  valid  as  to  all  of  the  proi>erty 
embraced  therein.  Clink  v.  Thurston,  supra; 
McI>oweU  V.  Gibson,  58  Kan.  607,  50  Pac. 
K70.  Indeed,  rightly  considered,  the  subject- 
matter  of  the  litigation  in  both  actions  as 
to  the  fraud  issue  was  one  and  the  same. 
Viz.,  the  transaction  between  Mr.  and  Mrs. 
Knox  which  culminated  in  the  deeds,  and 
the  cause  of  action  declared  on  in  both  pro- 
ceedings was  and  is  the  alleged  fraud  which 
characterized  that  transaction.  In  other 
words,  the  issue  in  the  former  suit  as  to 
(he  character  of  the  transaction  In  its  bearing 
upon  the  validity  of  the  deeds  Is  the  Identical 
issue  which  is  sought  to  be  raised  by  the 
defendant  here,  and  its  decision  there  is  res 
judicata  as  between  the  same  parties  and 
their  privies. 

It  Is  said,  however,  by  defendant  In  his 
brief  in  support  of  his  oral  argument,  that 
the  effect  of  the  decision  of  the  Court  of 
Appeals  upon  the  issue  of  fraud  was  noth- 
ing; more  than  a  reversal,  and  the  general 
rule  is  that  a  reversal  of  a  finding  of  a  trial 
court  leaves  the  question  the  same  as  be- 
fore such  finding  had  been  made  by  the  lat- 
ter. The  argument,  therefore.  Is  that  the 
question  of  fraud  was  never  determined  at 
all  by  the  former  adjudication  of  the  Court 
of  Appeals,  and  either  party  is  at  liberty  to 
have  that  question  settled  for  the  first  time 
in  the  proceeding  at  bar  under  the  issues 
mtsed  in  the  answer.  We  do  not  so  under- 
stand. The  effect  of  the  decision  of  the 
Court  of  Appeals  was  that  this  transaction 
between  John  W.  Knox  and  his  wife,  Susan 
T.  Knox,  was  honest,  not  fraudulent;  that 
thereby  Mrs.  Knox  acquired  a  good  and  valid 
title  to  the  property  therein  described  as  be- 
tween her  and  her  ^^rautor  and  as  to  third 
persons  not  having  prior  liens  thereon;  but 
that  such  title  must  necessarily  be  postponed 
to  the  defendant's  Hen,  because  the  latter 
attached  before  the  title  thus  acquired  by 
Mrs.  Knox  became  vested,  as  the  deeds  by 
which  she  acquired  It  were  not  delivered  un- 
til after  the  levy  of  defendant's  attachment 
writ.  The  adjudication  necessarily  was  that 
there  was  no  fraud  as  between  the  grantor, 


John  W.  Knox,  and  the  grantee,  Susan  T. 
Knox,  and  creditors  whose  rights  attached 
subsequent  to  the  delivery  of  the  deeds.  That 
precise  issue  was  there  presented  and  deter- 
mined, and  Is  conclusive  upon  the  parties 
here,  who  are  the  same  as  In  the  former  suit 

The  fact  that  It  was  not  essential  that 
the  Court  of  Appeals  should  pass  upon  the 
question  of  fraud,  because  the  judgment  was 
predicated  entirely  upon  the  finding  on  the 
other  issue  in  the  case,  viz.,  tliat  the  deed 
was  not  delivered  until  after  the  lien  of  the 
attachment  accrued,  is  not  material.  Such 
finding,  It  is  true,  was  conclusive  of  the 
rights  of  the  parties,  yet  tills  did  not  preclude 
the  court  from  passing  upon  the  other  Issue 
of  fiuud  which  was  presented  by  the  plead- 
ings and  argued  by  counsel.  Under  our  Code 
of  Procedure  a  defendant  may  Interpose  as 
many  defenses  as  be  has,  and  the  court  may 
determine  all,  though  the  decision  of  any 
one  may  be  sufficient  to  end  the  case,  and 
the  parties  are  thereby  concluded  as  to  all. 
Sheldon  v.  Edwards,  35  N.  Y.  279,  288;  Rail- 
road Companies  v.  Schutte,  103  U.  S.  118- 
143,  20  L.  Ed.  327;  Hawes  v.  Contra  Costa 
Water  Co.,  5  Sawy.  287,  296  et  seq..  Fed.  Cas. 
No.  6,235;  Doty  v.  Brown,  4  N.  Y.  71,  53  Am. 
Dec.  350.  The  Court  of  Appeals  expressly 
found  that  the  transfer  was  not  fraudulent 
If  It  was  not  fraudulent,  the  necessary  legal 
conclusion  Is  that  the  plaintiff  took  good  title 
to  the  premises  described  In  the  deeds  as 
against  all  persons  whose  liens  or  titles  were 
of  a  date  later  than  their  delivery  and  ac- 
ceptance, but  as  to  valid  liens  of  creditors 
previously  existing,  of  which  kind  was  Clark's 
Hen  by  attachment,  the  valid  title  of  Mrs. 
Knox  was  subordinate.  This  holding  is  not 
at  all  inconsistent,  but  Is  in  entire  harmony, 
with  the  ruling  of  the  court  below  in  the  case 
at  bar,  that  the  issue  as  to  the  delivery  of 
the  deed  raised  In  the  pending  action  was  not 
settled  In  the  former  suit. 

In  its  opinion  the  Court  of  Appeals,  after 
having  definitely  declared  that  the  transac- 
tion between  Mr.  and  Mrs.  Knox  was  per- 
fectly fair  and  honest,  obsened  that,  even 
if  the  proof  had  shown  fraud,  the  judgment. 
If  it  rested  solely  on  proof  thereof,  could  not 
be  sustained,  because  John  W.  Knox,  the 
grantor  In  the  deeds,  was  not  made  a  party. 
But  this  alleged  defect  of  parties  was  consid- 
ered immaterial  and  harmless,  for  the  finding 
of  fraud  by  the  lower  court  was  not  warrant- 
ed by  the  facts.  In  passing.  It  should  be 
said  that  the  Supreme  Court,  in  a  subseciuent 
case  (Homestead  M.  Co.  v.  Reynolds,  30  Colo. 
330,  70  Pac.  422),  held  that  In  such  a  case 
the  grantor  was  not  a  necessary  party.  This, 
however,  is  not  Important  here,  for  the  rights 
of  the  parties  to  this  action  are,  as  to  the 
point  under  consideration,  to  be  tested  by 
the  decision  of  the  Court  of  Appeals.  The 
alleged  defect  of  parties  did  not  preclude 
the  Court  of  Appeals  from  passing  upon  the 
fraud  issue.  At  least,  that  tribunal  assum- 
ed to  do  so,  and  of  Its  action  in  that  respvct 
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tlie  parties  to  that  litigation  may  not  com- 
plain. The  defect  "was  urged  for  the  first 
time  In  the  appellate  court,  and  that  tribunal 
merely  said  that  such  defect  was  Immaterial, 
because  no  fraud  was  established.  And  if 
there  was  no  fraud,  as  the  appellate  court 
declared  there  was  not,  then  the  grantor 
and  grantee  were  not  Injured  by  the  absence 
of  the  former,  and  defendant  could  not  com- 
plain of  his  own  neglect  in  not  bringing  him 
in.  It  necessarily  follows  that  whatever  find- 
ings were,  as  matter  of  fact,  there  made, 
bind  the  i>artles  In  this  action,  who  were 
then  before  the  court  Undoubtedly,  the 
Court  of  Appeals,  had  it  thought  it  In  the  in- 
terests of  Justice  to  leave  open  the  issue  of 
fraud,  might  have  done  so.  From  the  fact 
that,  as  to  such  issue,  it  decided  it  adversely 
to  defendant's  contention,  we  may  rightly 
presume  that  it  considered  that  there  should 
be  no  further  controversy  about  It.  And 
bad  the  Court  of  Appeals  rested  Its  judg- 
ment solely  upon  its  finding  as  to  the  deliv- 
ery of  the  deed,  and  said  nothing  whatever 
uiM>n  the  question  of  fraud,  it  might  well 
be  said  that  the  judgment  of  the  district 
court  that  the  transaction  between  Mrs. 
Knox  and  her  grantor  was  fraudulent  is  still 
in  force,  and  might  be  pleaded  by  the  de- 
fendant here  as  res  judicata  in  his  favor  up- 
on that  proposition;  but  the  Court  of  Ai>- 
peals  was  not  content  to  do  that,  but,  as  it 
had  a  perfect  right  to  do,  proceeded  to  con- 
elder  and  discuss  the  character  of  the  trans- 
action, and  held  that  it  was  honest  and  suffi- 
cient to  vest  title  in  the  grantee  as  against 
the  creditors  of  the  grantor  whose  rights 
were  not  prior  in  time  to  those  of  the  gran- 
tee. 

As  summarizing  our  conclusion,  we  say 
that  the  issue  as  to  fraud  in  the  former  ac- 
tion was  precisely  the  same  issue  which  de- 
fendant attempts  again  to  raise  in  this  ac- 
tion. The  parties  are  the  same  in  both  ac- 
tions. Not  only  was  such  Issue  properly 
presented  in  the  former  case  by  the  plead- 
ings, but  It  was  thoroughly  considered  by  the 
trial  court  and  the  Court  of  Appeals,  and 
actually  decided,  though  the  finding  of  the 
former  was  set  aside  by  the  latter,  and  a 
different  finding,  and  one  in  plaintiffs'  favor, 
was  substituted  therefor.  Cases  like  Xesbit 
V.  Riverside  Independent  District  144  IT.  S. 
610,  12  Sup.  Ct.  74«,  36  L.  Ed.  502,  holding 
that,  where  the  causes  of  action  are  different, 
only  Issues  actually  determined,  not, those 
that  might  have  been  and  were  not,  are  res 
judicata,  are  not  applicable  to  the  facts  of 
the  case  In  hand,  even  If  the  causes  of  ac- 
tion we  are  considering  be  different  for  the 
fraud  Issue  was  actually  decided  In  the  for- 
mer suit. 

The  Judgment  of  the  trial  court  was  right, 
and  it  is  affirmed.    Affirmed. 

STEELE,  J.,  did  not  hear  the  oral  argu- 
ment  or  participate  in  the  decision. 


GREGG  V.  BOARD  OF  COM'RS  OF  LAKE 

COUNTY, 

(Supreme  Court  of  Colorado.    April  4,  1904.) 

COUNTIES— ACTIONS  AGAINST— CONDITIONS  PRE- 
CEDENT— PRESENTATION  OF  CLAIMS— SUPBEME 
COURT  —  JURISDICTION  —  CONSTITUTIONAL 
QUESTIONS — REFUSAL,  TO    DECIDE — EFFECT. 

1.  Where  the  jurisdiction  of  the  Supreme 
Court  depends  solely  on  the  ground  that  a  con- 
stitutional question  is  involved,  and  the  judg- 
ment of  the  trial  court  can  be  affirmed  without 
Itassing  on  the  constitutional  question,  tlie  Su- 
preme Court  will  80  declare,  although  such  a 
determination  both  withdraws  the  case  from  its 
jurisdiction,  and  inferentially  constitutes  an  ad- 
judication on  the  merits. 

2.  Under  Mills'  Ann.  St  g  801  (Sess.  Laws 
1887,  p.  241),  providing  that  all  claims  against 
a  county  shall  be  presented  to  the  county  com- 
missioners before  any  action  shall  be  maintain- 
able thereon,  a  claim  by  a  county  treasurer  for 
the  difference  between  his  salary  as  fixed  by 
Sesa.  Laws  1801,  p.  307,  and  as  reduced  by  Sess. 
Laws  1899,  p.  331,  based  on  the  ground  that  the 
latter  act  was  unconstitutional,  was  a  con- 
tractual claim,  and  could  not  be  put  in  suit  with- 
out first  presenting  the  same  to  the  commission- 
ers for  audit  and  allowance. 

3.  One  suing  the  county  on  «  daim  cannot 
contend  that  the  claim  is  not  a  charge  on  the 
general  county  fund,  and  that  it  cannot  be  pro- 
vided for  by  the  board  of  county  commissioners, 
as,  if  it  were  chargeable  on  a  special  fund,  he 
should  have  proceeded  against  the  treasurer. 

£^Tor  to  District  Court,  Lake  County;  P. 
L.  Palmer,  Judge. 

Action  by  N.  S.  Gregg  against  the  board 
of  commissioners  of  Lake  county.  There 
was  judginent  for  defendant,  and  plaintiff 
brings  error.    Dismissed. 

Temple  &  Crump  and  H.  Riddell,  for  plain- 
tiff in  error.  Cbas.  Ca vender,  tor  defendant 
in  error. 

CAMPBELL,  J.  This  is  an  action  brought 
by  plaintiff  in  error,  as  plaintiff  below, 
against  defendant  in  error,  the  board  of  coun- 
ty commissioners  of  Lake  county,  defendant 
below,  to  recover  the  sum  of  ?874.48.  The 
dl.strict  court  having  sustained  defendant's 
demurrer  to  the  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cau.se  of  action,  plaintiff  is  here 
with  his  writ  of  error. 

Unless  a  constitutional  question  is  involv- 
ed, confessedly  this  court  has  not  under  the 
Court  of  Appeals  act,  jurisdiction  of  the 
writ,  for  the  amount  of  the  judgment,  being 
less  than  $2,.'>00,  is  insufficient  to  invoke  it 
We  have  repeatedly  decided  that,  to  give 
jurisdiction  to  the  Supreme  Court  on  the 
ground  that  a  constitutional  question  is  in- 
volved, that  question  must  be  not  only  fairly 
debatable,  but  necessary  to  a  determination 
of  the  controversy.  If,  then,  the  decision  of 
the  trial  court  as  to  the  insufficiency  of  the 
complaint  can  be  affirmed  without  passing 
upon  the  constitutional  question,  it  is  our 
duty  so  to  declare,  even  though  such  deter- 
mination withdraws  the  case  from  our  juris- 
diction, and  inferentially  constitutes  an  ad- 
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Judication  of  tbe  cause  on  its  merits  as  the 
issues  are  now  presented.  This  'will,  on  an- 
alysis, be  found  to  be  one  of  the  anomalous 
cases,  like  Board  of  Public  Worlts  t.  Denver 
Telephone  Co.,  28  Colo.  401,  65  Pac.  35,  and 
Holmberg  v.  News-Times  Pub.  Co.  (Colo. 
Sup.j  73  Pac.  S6o,  which  the  Supreme  Court 
has  not  jurisdictlou  to  reyiew  on  its  merits, 
but  where  the  reason  it  is  impelled  to  give 
for  that  conclusion  by  inference  sanctions 
the  ruling  of  the  trial  court,  as  will  be  seen 
from  the  following  discussion. 

The  complaint,  in  substance,  charges  that 
the  plaiutiir  was  the  county  treasurer  of  tbe 
county  of  Lake  for  the  term  beginning  Jan- 
uary 1,  1000,  and  ending  December  31,  1901, 
and  that  under  the  salary  act  of  1881  (Sess. 
Laws  18!)1,  p.  307)  his  annual  salary  as  treas- 
urer of  Lake  county  (that  being  a  county 
of  the  third  class)  was  ?3,000,  or  56,000  for 
the  term  of  two  years,  paj^able  out  of  the 
fees  and  emoluments  of  his  office.  It  is  al- 
leged that  such  fees  and  emolumeuts  for  the 
biennial  period  mentioned  amounted  to  ?5,- 
874.48,  which,  under  the  act  aforesaid,  was 
less  than  his  salarj-  for  the  term,  but,  not- 
withstanding that  fact,  plaintiff  paid  into  the 
county  treasury  all  of  such  fees  in  excess 
of  the  sum  of  f">,000,  viz.,  the  sum  of  $874.48, 
because  the  General  Assembly  in  1809  (Sess. 
I^ws  1800,  p.  331)  purported  to  amend  the 
salary  act  of  1801,  whereby,  inter  alia,  the 
annual  salary  of  a  county  treasurer  in  a 
county  of  the  thii-d  class  was  reduced  from 
S3.(HX>  to  $2,500.  Not  wishing  to  be  character- 
ized as  a  defaulter,  or  unjustly  charged  with 
Tctainins  or  failing  to  account  for  the  public 
monc.v  that  came  into  his  possession  from  the 
fees  of  his  office  in  excess  of  his  legal  salary, 
plaintiff  alleges  that  he  paid  into  tbe  county 
treasury  of  I>ake  county  the  said  sum  of 
j>$74.48,  being  all  the  fees  and  emoluments 
In  excess  of  the  sum  of  $5,000,  which  is  bis 
compensation  under  the  act  of  1809,  if  the 
same  is  valid,  but  less  than  his  salary  under 
tbe  act  of  1801,  and  that  he  did  so  under 
protest,  bec.inse  this  act  of  1809  is  unconsti- 
tutional and  void,  and  bis  compensation  re- 
mains as  it  was  fixed  by  tbe  act  of  1801. 

The  demurrer,  though  general  in  its  char- 
acter, was  based  upon  section  801,  Mills' Ann. 
St.  (Sess.  I^ws  1887,  p.  241),  the  first  sen- 
tence of  which,  and  all  tliat  is  material  here, 
is  as  follows:  ".\ll  claims  and  demands  held 
by  any  person  against  a  county  shall  be  pre- 
sented for  audit  and  allowance  to  tbe  board 
of  county  commissioners  of  the  proper  coun- 
ty. In  due  form  of  law,  before  an  action  in 
any  court  shall  be  maintainable  thereon." 
There  was  no  allegation  in  the  complaint 
tliat  tbe  plaintiff  had  presented  to  the  board 
of  county  commissioners  of  Lake  county  for 
audit  and  allowance  the  claim  upon  which 
the  action  was  brought.  If  this  ruling  of 
tbe  court  is  right,  its  Judgment  dismissing 
tbe  action  should  be  sustained,  and  then  tbe 
constitutional  question  sought  to  be  raised 
becomes  immaterial,  and,  under  our  estab- 


lished practice,  cannot  be  considered.  Wheth- 
er tbe  decision  of  the  constitutional  question 
is  necessary  to  a  determination  of  the  cause 
depends,  therefore,  upon  tbe  sufficiency  or  in- 
sufficiency of  tbe  complaint,  in  the  absence 
of  proper  allegation  of  the  presentation  of 
tbe  claim. 

In  Rio  Grande  County  v.  Phye,  27  Ccdo. 
107,  59  Pac.  55,  and  in  Rio  Grande  County 
V.  Bloom,  14  Colo.  App.  187,  50  Pac.  417, 
it  is  directly  ruled  that,  before  an  action  in 
court  can  be  maintained  on  a  claim  against 
a  county,  tbe  claim  must  first  be  presented 
to  the  board  of  county  commissioners  for 
audit  and  allowance.  Plaintiff,  however,  con- 
tends that  the  claim  sued  upon  does  not 
come  within  tbe  purview  of  that  statute,  and 
cites  in  support  of  bis  contention  United 
States  V.  Mosby,  133  U.  S.  278,  10  Sup.  Ct. 
327,  33  L.  Ed.  625;  Board  v.  Cutter,  3  Colo. 
340;  Walsh  v.  Denver,  11  Colo.  App.  523,  53 
Pac.  4.->8;  Palmer  v.  Fitts,  51  Abi.  489;  Bank 
of  California  v,  Shaber,  55  Cal.  322;  Clear 
Lake,  etc.,  Co.  v.  Lake  County,  45  Cal.  90; 
and  Douglas  Co.  v.  Taylor,  50  Neb.  535,  70 
N.  W.  27.  Neither  of  tlicse  cases  is  in  point. 
Tbe  action  in  tbe  Mosby  Case  was  to  re- 
cover a  certain  sum  of  money  which  the 
plaintiff  bad  received  while  be  was  consul 
of  the  United  States,  and  had  paid  into  tbe 
federal  treasury.  There  was  a  controversy 
between  him  and  the  State  Department  as  to 
whether  this  money  belonged  to  him  or  to 
tbe  government,  and,  as  he  did  not  wish  to 
involve  himself  with  the  department  while 
holding  a  subordinate  position  in  it,  or  be 
subjected  to  tbe  imputation  of  appropriating 
money  which  did  not  belong  to  him,  he  paid 
it  into  the  treasury,  relying  upon  tbe  good 
faith  of  the  government  to  repay  tbe  same 
upon  a  final  settlement  of  accounts.  It  was 
held  that  the  voluntary  payment  under  the 
circumstances  did  not  prevent  the  maintain- 
ing of  tbe  suit.  The  question  of  presentment 
or  audit  of  tbe  claim  under  a  statute  similar 
to  ours,  however,  was  not  involved.  Tbe 
court,  in  its  opinion,  said  that  it  was  an 
honorable  act  upon  the  part  of  tlie  officer 
to  pay  the  sum  into  tbe  treasury,  in  the 
circumstances  of  tbe  case,  and  the  same  ob- 
servation may  be  made  as  to  the  behavior 
of  the  plaintiff  in  this  case;  but  there  is 
nothing  in  that  decision  bearing  upon  the 
presentation  of  tbe  claim  for  allowance  to  a 
county  board  or  other  similar  l>ody.  In  Board 
V.  Cutter,  supra,  tbe  decision  was  that  taxes 
levied  upon  property  not  subject  to  taxation, 
and  paid  under  protest  to  tbe  treasurer,  may 
be  recovered  from  tbe  county  without  mak- 
ing a  demand  therefor.  That  decision  was 
before  the  enactment  of  the  statute  which 
we  are  now  considering,  requiring  claims  to 
be  presented  for  audit  and  allowance.  In 
Walsh  v.  Denver,  supra,  tbe  point  decided 
was  that  a  person  who  tias  paid  under  pro- 
test a  license  fee  required  and  exacted  by  a 
void  ordinance  is  entitled  to  recover,  because 
such  payment  was  involuntary.    That  action. 
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lioweyer,  was  against  a  city,  and  there  was 
no  occasion  for  considering  or  passing  upon 
the  statute  now  under  consideration.  In  the 
Alabama  case  the  action  was  by  a  county 
solicitor  against  a  county  treasurer  to  re- 
cover a  solicitor's  fee.  By  a  law  of  the 
state  a  solicitor's  fee  was  made  a  direct 
charge  upon  the  fines  and  forfeiture  fund  In 
the  county  treasury,  a  convicted  defendant 
proving  Insolvent  The  statute  giving  the 
fee  required  that  the  claim  therefor  should 
be  verified  and  filed  with  the  county  treas- 
urer, and  that  seemed  to  be,  and  was  held 
to  be,  the  only  condition  precedent  to  the 
right  to  sue  upon  It.  The  court  also  declared 
that  without  special  legislation,  of  which 
there  was  none,  a  claim  for  a  solicitor's  fee 
that  was  made  chargeable  on  the  fines  and 
forfeiture  fund  was  not.  In  any  event,  pay- 
able out  of  the  general  fund  of  the  county, 
and  so  the  claim  need  not  be  presented  to 
the  court  of  county  commissioners  for  allow- 
ance before  suit.  In  the  case  from  45  CaL 
the  action  was  to  recover  damages  imder  the 
provisions  of  a  statute  which  provided  for 
compensating  persons  whose  prc^erty  was 
destroyed  In  consequence  of  mobs  or  riot. 
The  court  held  that  the  act  Itself  which 
created  a  new  right  provided  a  new  remedy 
therefor,  which  was  exclusive  and  complete 
In  Itself,  and  there  was  no  necessity  for  re- 
quiring a  presentation  to  the  board  of  a 
claim  for  such  damages,  for  that  body  had 
no  authority  concerning  It  except  to  pay  It, 
If  judgment  was  recovered.  In  Bank  of  Cali- 
fornia V.  Shaber,  supra,  substantially  the 
same  ruling  was  made.  In  Douglas  County 
V.  Taylor,  supra,  the  action  was  to  recover 
damages  which  the  plaintiff  sustained  as  to 
his  real  estate  by  reason  of  the  grading  of  a 
street  in  front  thereof  by  the  public  authOTl- 
ties.  Among  other  things,  the  court  held 
that  claims  of  this  character  were  not  within 
the  general  law  requiring  all  claims  against 
the  county  to  be  filed  with  the  county  clerk, 
and  presented  to  and  passed  upon  by  the 
board  of  county  commissioners.  The  word 
"claims,"  used  in  this  statute,  the  court  said, 
referred  only  to  those  claims  originating  In 
contract,  express  or  Implied,  between  the 
cliilmant  and  the  county,  and  not  to  claims 
for  damages  for  torts  committed.  These  au- 
thorities, by  necessary  Inference,  support  the 
proposition  that  claims  against  a  county, 
originating  in  contract,  express  or  implied, 
must,  under  a  statute  like  ours,  be  presented 
to  the  board  of  county  commissioners  for 
audit  and  allowance  before  an  action  may 
be  maintained  tliereon  in  any  court.  The 
claim  here  sued  upon.  If  enforceable  at  ail 
against  the  county.  Is  so  because  the  law 
implies  a  contract  to  the  effect  that  the 
county  will  repay  the  amount  turned  into  its 
treasury,  If  the  act  of  1899  Is  void.  Hence, 
being  a  claim  arising  ex  contractu,  It  is  with- 
in the  terms  of  the  statute.  It  does  not  lie 
with  plaintiff,  after  he  sues  the  county,  to 
aay  that  his  claim  Is  not  a  charge  upon  the 


general  county  fund,  and  therefore  not  one 
that  the  county  board  can  provide  for.  If  lie 
thought  the  claim  was  a  specific  charge  upon 
a  special  fund  created  by  law,  and  placed 
In  the  hands  of  the  county  treasurer  for 
liquidating  the  same,  he  should  not  have 
sued  the  couuty,  but  proceeded  directly,  in 
an  appropriate  action,  against  the  county 
treasurer. 

Since  It  appears  that  the  demurrer  could 
have  been,  and  as  a  matter  of  fact  was, 
rightly  sustained  upon  a  point  not  involving 
the  validity  of  the  statute  assailed,  and  as 
It  was,  and  Is,  not  necessary  to  a  decision  of 
the  present  controversy  to  pass  upon  Its  con- 
stitutionality, this  writ  of  error  must  be  dis- 
missed for  want  of  Jurisdiction.  Writ  of 
error  dismissed. 


HUNT  V.   HAMMEL,   Sheriff,  et  al.   (I^   A. 

1,195.) 

(Supreme  Court  of  California.     March  II, 

1904.) 

CONVEBSION— Pr-EADINO — OWNEBSHIP  OF  GOODS 
—TIME— EVIDENCE— FINDINOS  OP   COURT. 

1.  In  an  action  of  conversion  against  a  sheriff 
for  taking  goods  of  plaintiff  under  an  attach- 
ment a<i;ainst  her  parent's,  where  the  complaint 
alleged  that  on  a  certain  date  plaintiff  was  th(^ 
owner  and  in  posHession  of  the  goods,  and  on 
that  date  the  defendants  wrongfully  took  tbem, 
and  converted  them  to  their  own  use,  it  wa« 
not  necessary  to  allege  that  plaintiff  was  the 
owner  or  entitled  to  possession  of  the  goods  at 
the  commencement  oi  the  action. 

2.  In  an  action  of  conversion  it  was  not  nec- 
essary to  specify  in  the  complaint  the  precise 
hour  or  minute  alleged  as  the  date  of  ownership 
and  of  the  taking,  the  complaint  being  regarded 
as  referring  to  the  whole  day  as  a  point  of  time- 

3.  Where  tlie  evidence  shows  that  a  business 
was  originally  l>ougbt  by  a  husband  in  the  name 
of  his  wife  for  the  benefit  of  his  daughter,  and 
to  be  transferred  to  her  upon  her  working  for 
a  year  in  the  store,  and  she  i)erformed  her  part 
of  the  contract,  the  transfer  was  not  fraudulent 
as  against  the  creditors  of  the  parents,  though 
the  mother  lived  with  the  daughter,  and  assist- 
ed her  in  the  business;  the  property  that  was 
transferred  being  only  of  the  value  of  $300. 

4.  In  an  action  of  conversion  against  a  sher- 
iff for  taking  plaintiff's  goods  under  an  attach- 
ment against  another  it  was  not  necessary  to 
make  a  finding  on  the  allegation  of  plaintiff' s^ 
demand  for  the  goods,  where  it  appeared  affirma- 
tively by  the  answer  that  any  demand  would 
have  been  unavailing,  notwithstanding  Code  Civ. 
Proo.  88  549,  0S9,  providing  that  no  claim  of  a 
third  party  to  goods  attached  shall  be  valid 
against  a  sheriff,  unless  set  up  b.v  a  written 
claim  verified  by  the  oath  of  the  claimant. 

Commls.sioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  D.  K.  Trask,  Judge. 

Action  by  Verona  A.  Hunt  against  W.  A. 
Hammel  and  others.  From  a  judgment  In 
favor  of  plaintiff,  defendant  Hammel  appeals. 
AlBrmed. 

P.  W.  Dooner  and  II.  W.  O'Melveny,  for 
appellant  Cochran  &  Wlllhims  and  Herbert 
J.  Uoudge,  for  respondent. 

SMITH,  C.  The  defendant  here  appeals 
from  a  Judgment  for  the  plaintiff  and  from 
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an  order  denj-ing  his  motion  for  a  new  trial. 
The  salt  was  brought  for  the  conversion  of 
a  certain  stock  of  goods  and  some  fixtures 
used  by  the  plaintiff  in  her  millinery  business 
of  the  value  of  $2,750,  of  which  It  Is  alleged 
that  on  the  5th  day  of  March,  1900,  plalutifC 
was  the  owner  and  In  possession,  and  that 
"on  said  date  the  defendants  wrongfully  took 
the  said  goods,  and  converted  them  to  their 
own  use."  The  property  was  taken  by  the 
defendant  Hammel  under  attachment  in  fa- 
vor of  the  other  defendants  against  John  F. 
and  Mary  C.  Hunt  (parents  of  the  plaintiff), 
who,  it  is  alleged  in  the  answer,  were  at  the 
time  of  the  taking  the  owners  and  in  posses- 
sion of  the  property.  The  suit  was  dismissed 
as  to  the  defendant  executors  before  trial. 
It  is  found  by  the  court  that  at  the  time  of 
the  taking  the  plaintiff  was  the  owner  and  in 
possession  of  the  property  in  controversy,  and 
more  specifically  that  part  of  the  goods  in 
question  of  the  value  of  $360.66  were  ac- 
quired by  the  plaintiff  on  the  23d  day  of 
February,  1899,  from  John  F.  and  Mary  Hunt, 
with  immediate  delivery,  and  actual  change 
of  possession  continued  until  the  time  of  the 
taldng,  and  that  the  remainder  of  the  goods 
of  the  value  of  $1,630.35  were  purchased  by 
the  plaintiff  from  other  parties.  The  points 
urged  by  the  appellant  for  reversal  are  In- 
sufficiency of  the  complaint,  lusufflclency  of 
the  evidence  to  Justify  the  findings,  failure  of 
the  court  to  find  on  certain  matters,  and  er- 
rors of  law  specified.  These  will  be  consid- 
ered In  the  order  given. 

1.  The  objection  to  the  complaint  is  that  It 
foils  to  state  that  the  plaintiff  was  the  own- 
er or  entitled  to  possession  of  the  property  In 
question  at  the  time  of  the  commencement  of 
the  action.  It  is,  in  effect,  so  alleged,  though 
not  In  terms;  but,  assuming  the  contrary,  the 
objection  la  untenable.  2  Saunders,  PI.  and 
Sr.  114.%  1144;  Pom.  Code  Rem.  {  510;  2 
Sstee'B  PI.  62;  Harris  v.  Smith,  132  Cal.  317, 
64  Pac.  409.  The  cases  cited  by  appellant's 
counsel  were  cases  for  recovery  of  irassession, 
and  have  no  application  to  suits  for  conver- 
sion. Byxbee  v.  Dewey,  128  Cal.  324,  60 
Pac.  847,  and  cases  cited;  Kelly  v.  McKlb- 
ben,  54  Cal.  195.  Nor  was  it  necessary  to 
specify  the  precise  hour  or  minute  of  the  day 
alleged  as  the  date  of  ownership  and  of  the 
taking.  Qlie  complaint  must  be  regarded  as 
referring  to  the  whole  day,  or  (as  is  the  same) 
to  the  day  as  a  point  of  time.  Bouvler's  Law 
Die.  "Day,"  "Fraction  of  a  Day";  Abbott's 
Law  Die.  "Day,"  par.  4,  p.  341;  Harris  T. 
Smith,  132  Cal.  316,  64  Pac.  400;  Rutan  t. 
Walters,  116  Cal.  403,  48  Pac.  385;  Newlove 
-v.  Pond,  130  Cal.  244,  62  Pac.  342.  It  was 
doubtless  so  Intended  by  the  plaintiff  and  un- 
derstood by  the  defendant 

2.  We  are  of  the  opinion  also  that  the  find- 
ings are  Justified  by  the  evidence.  There  is 
in  the  record  evidence  tending  to  show  each 
mbA  all  of  the  facts  found,  and,  such  being 
the  case,  the  findings  cannot  be  disturbed. 
Black  V.  UUUker.  130  Cftl.  182,  62  Pac.  481; 


Dubois  V.  Splnks,  114  Cat  2S0,  46  FAc.  95. 
and  cases  cited;  Hlckey  v.  Coschisia,  133 
CaL  81,  65  Pac.  313.  It  wiU  be  proper  to  add, 
howevei^as  due  to  the  plaintiff  in  the  casa 
—that  we  see  nothing  in  the  evidence  to  lead 
us  to  suspect  that  the  transfer  from  Mrs. 
Hunt  to  her  daughter  was  otherwise  than 
bona  fide.  The  business  was  originally 
bought  by  Mr.  Hunt  in  the  name  of  Mrs. 
Hunt  for  the  benefit  of  the  plaintiff,  and  with 
the  understanding  and  agreement  that  it 
should  be  transferred  to  her  upon  her  work- 
lug  for  a  year  in  the  store.  She  performed 
her  part  of  the  contract,  and  the  bill  of  sale 
given  her  in  February,  1899,  was  but  the 
transfer  of  a  title  already  equitably  vested. 
The  circumstances  relied  on  by  the  appellant 
as  proofs  of  fraud— such  as  the  retention  of 
the  name  of  Mrs.  Hunt  on  the  awnings,  her 
living  with  the  plaintiff,  and  assisting  her  in 
the  business,  the  making  of  bills  in  her  name 
by  sellers,  etc.— were  such  as  might,  under 
some  circumstances,  have  excited  suspicion, 
but  are  quite  consistent  ttith  the  theory  of 
innocence,  and  their  effect  is,  in  fact,  more 
than  counterbalanced  by  the  changes  made  in 
the  signs  and  other  acts  of  the  parties,  by  the 
Inconsiderable  value  of  the  property  trans- 
ferred ($360.65),  by  the  knowledge  of  the 
transaction  by  Mrs.  Famey— the  particular 
creditor  claimed  by  the  appellant  to  have  been 
defrauded— and  other  facts.  So,  regarding 
the  question  of  actual  fraud  as  eliminated,  the 
evidence  was  abundantly  sufficient  to  support 
the  finding  that  there  was  Immediate  deliv- 
ery and  actual  and  continued  change  of  i>os- 
session.  Stevens  v.  Irwin,  15  Oal.  503,  76 
Am.  Dec  600;  Hart  v.  Mead,  84  Cal.  244,  24 
Pac.  118;  Ross  v.  Sedgwick,  68  Cal.  247,  10 
Pac.  400.  This,  it  will  be  observed,  applies 
only  to  the  goods  transferred  by  the  bill  of 
sale.  As  to  the  remainder,  they  having  been 
afterwards  purchased  from  parties  other  than 
Mrs.  Hunt,  no  question  can  arise. 

3.  With  regard  to  the  sufficiency  of  the 
findings,  the  objections  are  that  there  is  no 
finding  on  the  allegations  of  plaintiff's  de< 
mand  on  the  defendant  for  the  goods,  or  on 
the  allegation  of  the  answer  that  the  goods 
were  seized  under  attachment,  or  on  the  al- 
legation of  the  complaint  that  the  executors 
of  Mrs.  Famey  were  parties  in  interest  etc. 
As  to  the  first  of  these,  it  seems  that  there 
is  no  denial  or  attempted  denial  of  the  alle- 
gation. But  the  point  is  that  the  demand 
was  in  fact  Introduced  in  evidence,  and  it  is 
claimed  that  the  statement  of  plaintiff's  title 
and  of  the  grounds  of  the  same  as  required 
by  the  provisions  of  sections  648,  689,  Code 
Civ.  Proc.,  varies  from  the  account  of  the  mat- 
ter given  by  her  and  her  mother  in  their  tes- 
timony. But  assuming  (for  the  purposes  of 
the  decision)  that  there  is  such  variance,  and 
that  the  objection  can  be  considered,  we  do 
not  think  the  variance  material,  nor,  were  it 
otherwise,  are  we  prepared  to  hold  that  the 
efficacy  of  the  notice  would  be  affected.  Be- 
sidei^  as  expressed  in  Rlchey  v.  Haley,  JS8 
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Cal.  444,  71  Pac.  496,  It  appears  afflrmatlrely 
by  defendant's  answer  that  "any  kind  of  a 
demand  would  have  been  unavailing."  It 
will  be  unnecessary,  therefore,  to  consider 
further  the  applicability  of  the  section  in 
question,  or  that  of  its  consistency  or  incon- 
sistency with  the  provisions  of  the  CJonstitu- 
tlon,  state  or  federal.  As  to  the  other  find- 
ings complained  of,  these,  in  view  of  the  find- 
ing as  to  plaintiff's  ownership,  are  as  to  mat- 
ters manifestly  Immaterial. 

4.  The  errors  complained  of  are  numerous, 
but  none  of  them  of  any  merit.  We  do  not 
think  it  necessary  to  discuss  them  in  detail. 

We  advise  that  the  Judgment  and  order  ap- 
pealed from  be  affirmed. 

We  concur:    CHIPMAN,  C;  COOPER,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  oi"der  appealed 
from  are  affirmed:  McFABLAND.  J.;  LORI- 
GAN,  J.;  HENSHAW,  J. 

On  Application  for  Rehearing. 
(AprU  11,  1904.) 
In  Bana 

PER  CURIAM.    Rehearing  denied. 

BBATTY,  C.  3.  I  dissent  from  the  order 
denying  a  rehearing  of  this  cause  upon  the 
ground  that  a  state  of  facts  is  shown  by 
ample  and  unconfllctlng  evidence  absolutely 
inconsistent  with  the  claim  that  there  was 
an  immediate  delivery  of  the  goods  In  con- 
troversy to  plaintiff  by  her  vendor  at  the 
time  of  the  alleged  sale,  or  that  there  was 
any  actual  or  continued  change  of  possession 
such  as  the  letter  and  policy  of  the  statute 
demand.  The  record  shows  the  following 
state  of  facts:  A  millinery  business,  togeth- 
er with  the  stock  of  goods  and  the  premises 
in  which  the  business  was  conducted,  was 
transferred  to  plaintiff's  mother.  The  fam- 
ily, consisting  of  plaintiff,  her  mother,  a 
younger  brother,  and  (when  in  Los  Angelecj) 
her  father,  took  up  their  residence  in  the 
rear  portion  of  the  premises.  The  shop  was 
In  front,  the  fitting  room  In  rear  of  the  shop, 
and  the  living  rooms  back  of  the  fitting  room. 
The  plaintiff  and  her  mother  for  more  than  a 
year  took  turns  in  waiting  on  customers  in 
the  shop  and  fitting  room.  In  each  of  two 
front  windows  there  was  a  sign  bearing  the 
name  of  the  mother;  another  such  sign  was 
painted  on  the  side  of  the  house,  and  another 
on  the  awning  in  front.  In  January,  1898, 
plaintiff's  mother  and  father  executed  a  bill 
of  sale  of  the  business  and  stock  in  trade 
to  her.  In  February,  1899,  this  bill  of  sale 
was  acknowledged,  and  some  months  later 
recorded;  but  no  change  was  made  in  the 
manner  of  conducting  the  business  or  in  the 
occupancy  of  the  premises.  At  some  Indefi- 
nite time  following  the  acknowledgment  of 
tb»  biU  of  sale  three  of  the  slg^s— the  two  in 


the  front  windows  and  that  on  the  side  of  the 
house— were  changed  by  substituting  plain- 
tiff's name  for  that  of  her  mother.  This  was 
from  beginning  to  end  the  only  alteration  in 
the  premises.  The  name  on  the  awning  in 
front  of  the  shop  was  as  before,  and  at  what 
time  the  others  were  changed  no  one  pre- 
tends to  know  except  that  it  was  "as  soon 
as  convenient."  But  this  equivocal  condition 
of  the  signs,  if  it  had  existed  from  the  day 
of  the  sale— whenever  that  was— would  not 
have  been  sufficient  to  satisfy  the  require- 
ments of  the  statute  of  frauds.  The  mother 
and  daughter  continued  to  conduct  the  busi- 
ness as  before.  Every  day,  according  to  their 
own  testimony,  they  were  both  in  the  shop, 
assisting  each  other  in  waiting  upon  cus- 
tomers, and  to  all  outward  appearances  sus- 
taining the  same  relation  to  the  business  and 
the  stock  of  goods  that  they  had  sustained 
before.  There  was  evidence  that  a  number 
of  individuals  were  informed  that  the  busi- 
ness had  been  transferred  from  the  mother 
to  the  daughter,  but  vertwil  or  written  notice 
that  a  sale  had  been  made  Is  not  equivalent 
to  delivery  of  possession  of  the  goods  sold, 
and  has  no  tendency  to  prove  delivery.  That 
Is  something  which  can  be  proved  only  by 
the  changed  status  of  the  property.  I  know 
that  there  has  been  a  remarkable  fiuctuation 
of  opinion  In  this  court— as  differently  con- 
stituted at  different  times— as  to  what  is 
necessary  to  constitute  a  delivery  and  cliange 
of  possession  on  a  sale  of  personalty.  Down 
to  and  including  the  decision  In  Engles  v. 
Marshall,  19  Cal.  320,  the  court  held  very 
strictly  against  the  vendee  in  all  cases  where 
he  omitted  to  do  everything  possible  to  make 
the  change  of  ownership  manifest  to  the 
world.  From  that  time  fcaward,  however, 
the  rule  was  gradually  relaxed  In  a  long 
series  of  decisions,  which  reduced  the  law  on 
this  point  almost  to  the  condition  of  a  dead 
letter,  though  there  were  occasional  revivals 
of  the  older,  and  as  I  think,  the  better  aoc- 
trlne.  This  condition  of  fiuctuation  continued 
until  the  decision  in  George  v.  Pierce,  123 
Cal.  1T2,  65  Pac.  776,  66  Pac.  58,  in  which 
the  judgment  and  order  of  the  superior  court 
upholding  a  transfer  as  against  creditors  was 
reversed  on  the  evidence  by  a  strict  applica- 
tion of  the  old  rule  of  Engles  v.  Marshall, 
Stevens  v.  Irwin,  and  other  like  cases.  Since 
then  until  now  that  old  and  strict  doctrine 
has  been  uniformly  enforced  in  all  cases 
coming  to  this  court,  and  in  at  least  three 
otlier  appeals  (McKee,  etc.,  Co.  v.  Martin. 
120  Cal.  557,  58  Pac.  1044;  Llllenthal  v.  Bal- 
lou,  125  Cal.  183,  57  Pac.  897;  and  O'Kane 
V.  Whelan,  124  Cal.  200,  66  Pac.  880,  71  Am. 
St.  R^.  42)  the  finding  of  the  trial  court  in 
favor  of  the  vendee  has  been  set  aside  on  a 
review  of  the  evidence;  the  principle  of  all 
the  decisicms  being  that  there  must  be  an 
open  and  visible  change  of  the  status  of  tha 
property  sufficient  to  make  manifest  to  th9 
world  the  change  of  ownership.  I  think  it 
most  unfortunate  that  there  should  be  auy 


Digitized  by 


Google 


Cal.) 


PEOPLE  V.  PERRIS  IBB.  DIST. 


881 


relaxation  of  this  tvbolesome  doctrine.  It  i8 
always  In  the  power  of  a  vendee  to  comply 
•with  its  requirements,  and  to  dispense  with 
its  requirements  Is  simply  opening  the  do<w 
to  innumerable  unnecessary  controversies, 
and  to  possible  frauds. 


143  Cal.  601 

TEOPIiB  V.   PERKIS    IRK.   DIST.     (L.   A. 

1,215.) 
(Supreme  Court  of  California.  March  26,  1904.) 

JUDGMENTS— ACTION    TO     SBT    ASIDK  —  intlTA- 

TIONS — ^FBAUD — DEFENSE     TO     OBIOINAJ. 

ACTION. 

1.  A  notice  of  appeal,  left  in  a  conspicuous 
place  on  the  desk  of  appellee's  attorney  during 
his  absence,  but  after  having  been  called  to  the 
attention  of  the  person  in  charge  of  the  office,  is 
properly  served  by  being  "left  with  a  person 
having  charge"  of  the  office,  as  required  by  Code 
Civ.  Proc.  f  1011. 

2.  Under  the  express  provisions  of  Code  Civ. 
Proc.  {  338,  subd.  4,  declaring  that  action  for 
relief  on  the  ground  of  fraud  must  be_  com- 
menced in  three  years,  the  period  of  limitation 
does  not  begin  to  run  until  the  fraud  is  dis- 
covered. 

3.  Code  Civ.  Proc.  i  343,  providing  that  ac- 
tions for  relief  not  mentioned  in  preceding  sec- 
tions must  be  commenced  within  four  years  aft- 
er the  cause  of  action  accrues,  does  not  apply 
to  an  action  to  set  aside  for  fraud  a  decree  con- 
firming the  organization  of  an  irrigation  dis- 
trict. 

4.  Irrigation  District  Act  iaS7  (St.  1887.  p. 
SO.  c.  34,  as  amended  by  St.  1891,  p.  143,  c. 
127)  provides  for  the  organization  of  irrigation 
districts,  the  holding  of  elections,  and  canvass 
of  votes,  and  section  3  declares  that  no  action 
shall  l>e  commenced  affecting  the  validity  of  the 
organisation  after  two  years  after  entry  of  tiie 
order  of  the  board  declaring  the  territory  duly 
organized.  St.  188ft,  p.  212,  c.  178,  authorizes 
the  maintenance  of  an  action  to  confirm  the 
proceedings.  Held,  that  the  limitation  in  sec- 
tion 3  of  the  act  of  1887  does  not  apply  to  a 
suit  to  set  aside  for  fraud  a  decree  of  confirma- 
tion rendered  in  an  action  under  the  act  of 
1889. 

R.  Decrees  confirming  the  organization  of  an 
irrigation  district,  obtained  under  St.  1889,  p. 
212,  c  178,  by  false  affidavits  of  the  service  of 
notice,  and  by  bribery  of  an  attorney  employed 
to  contest  the  petition  for  confirmation,  may 
be  set  aside  by  a  court  of  equity. 

6.  In  an  action  to  set  aside,  as  fraudulently 
obtained,  a  decree  confirming  the  or^nizotion 
of  an  irrigation  district,  the  complaint  stated 
that  no  petition  signed  by  50  or  a  majority  of 
the  owners  of  land  in  the  district  was  ever 
made,  but  that  the  persons  wishing  to  organize 
the  district,  being  unable  to  get  50  freeholders 
to  sign  the  petition,  conveyed  to  a  large  number 
of  persons  small  tracts  of  land,  on  agreement 
that  they  sho^ild  hold  it  so  as  to  appear  to  be 
freeholders  till  after  the  orvanization  of  the  dis- 
trict, should  sign  the  petition,  and  then  recon- 
vey.  held  to  show  a  good  defense  to  the  action 
in  which  the  decree  of  confirmation  was  obtain- 
ed, so  as  to  justify  the  setting  aside  of  that 
dpcree  on  a  tSiowing  that  it  was  obtained  by 
fraud. 

7.  In  an  action  to  vacate  a  judgment  obtained 
by  fraud,  it  is  not  necessary  to  show  that  the 
defense  to  the  action  in  which  the  judgment  was 
rendered  is  not  barred  by  limitations. 

Department  1.  Appeal  from  Superior  Court, 
San  Diego  (Jonnty;   E.  8.  Torrance,  Judge. 

Action  by  the  people  of  the  state  of  Cali- 
fornia against  the  Perrls  Irrigation  District 

Cal.Rep.  74-77  P.— 39 


From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

N.  S.  Ford  and  George  A.  Sturtevaut 
(Works,  Lee  &  Works,  of  counsel),  for  the 
People.  Jno.  F.  Crowe,  Christopher  C. 
Wright,  Oscar  A.  Trlppet,  and  L.  L.  Boone, 
for  respondent 

SHAW,  J.  This  is  an  appeal  from  a  judg- 
ment given  upon  tbe  sustaining  of  demurrers 
to  the  complaint.  Tbe  defendant  filed  a  gen- 
eral demurrer,  and  oue  J.  C.  Hutchlngs,  an 
intervener,  filed  a  general  demurrer,  and  also 
stated  as  a  ground  of  said  demurrer  that  tbe 
action  was  barred  by  tbe  statute  of  limita- 
tions. 

A  motion  to  dismiss  the  appeal  was  made 
on  the  ground  that  the  notice  of  appeal  bad 
not  been  served  upon  tbe  intervener.  Tbe 
transcript  as  printed  shows  service  upon  tbe 
defendant  but  fails  to  show  that  there  was 
any  service  of  tbe  notice  upon  tbe  inter- 
vener. In  response  to  tbe  motion,  tbe  appel- 
lant has  presented  affidavits  to  show  that  the 
notice  was  also  served  upon  tbe  intervener. 
It  is  also  claimed  that  the  intervener  is  not 
a  necessary  party  to  the  appeal.  This  latter 
ground  it  will  not  be  necessary  to  consider, 
as  we  are  of  the  opinion,  from  the  affidavits 
filed,  tliat  It  sufficiently  appears  therefrom 
that  there  was  a  substantial  service  of  tbe 
notice  of  appeal  on  tbe  attorney  for  tbe  in- 
tervener. The  notice  was  placed  in  a  con- 
spicuous place  upon  the  office  desk  in  the 
office  of  the  attorney  during  his  absence  there- 
from, and  this  was  done  in  the  presence  of 
the  person  having  charge  of  tbe  office  at  the 
time,  and  after  calling  his  attention  to  tbe 
paper  thus  served.  Such  person,  being  in 
charge  of  tbe  office,  must  be  understood  to 
have  been  in  charge  of  tbe  whole  of  it,  and 
therefore  the  paper  placed  before  bis  eyes  in 
a  conspicuous  place  on  tbe  office  desk  therein 
is,  in  contemplation  of  law,  left  "with  a  per- 
son having  charge"  of  the  office,  as  the  Code 
provides.  Code  Civ.  Proc  8  1011.  The  mo- 
tion to  dismiss  tbe  appeal  must  therefore  be 
denied. 

The  action  is  brought  by  the  Attorney  Gen- 
eral on  behalf  of  tbe  state  to  set  aside  two 
decrees  of  tbe  superior  court  of  San  Diego 
county,  each  purporting  to  declare  and  estab- 
lish the  validity  of  the  proceedings  for  the 
organization  of  tbe  defendant  as  an  irriga- 
tion district.     Tbe  first  decree  was  rendered 
on  Decemlier  13,  1800,  and  the  second  on  De- 
cember 8,  1802.    The  complaint  in  this  action 
was  filed  May  10,  1901.     Tbe  respective  de- 
crees are  attacked  upon  the  ground  that  they 
were  procured  by  fraud,  and  it  is  alleged  that 
the  fraud  was  not  discovered  until  within  leas 
than  three  years  prior  to  tbe  beginning  of  this 
action.     It  Is  therefore  clear  that  the  cause 
of  action  is  not  barred  by  subdivision   4   ot 
section  338  of  tbe  Code  of  Civil  Pi-ocedure. 

Section  343  Is  also  pleaded  in  tbe  demvirrer 
of  the  intervener  as  a  bar  to  the  action.  "We 
think,  however,  that  this  section  has  no  appU- 
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cation  to  a  canse  of  action  for  fraud,  sncb 
as  tbat  here  presented. 

It  Is  further  pleaded  In  the  Intervener's  de- 
murrer tbat  the  action  Is  barred  by  the  pro- 
visions of  section  3  of  the  act  approved  March 
20,  1S91  (St.  1891,  p.  143,  c.  127),  amending 
the  Irrigation  district  act  of  1887  (St.  1887, 
p.  30,  c.  34).  The  portion  of  tliat  section  ap- 
plicable to  the  question  Involved  is  as  fol- 
lows: "Sec.  3.  •  •  •  Such  election  shall  be 
conducted  as  nearly  as  practicable  In  accord- 
ance with  the  general  election  laws  of  this 
state;  provided  that  no  particular  form  of 
ballot  shall  be  required.  The  board  of  su- 
pervisors shall  meet  on  the  second  Monday 
next  succeeding  such  election  and  proceed  to 
canvass  the  votes  cast  thereat,  and  if  upon 
such  canvass  It  appear  that  at  least  two-thirds 
of  all  the  votes  cast  are  'Irrigation  District- 
Yes'  the  said  board  shall,  by  an  order  enter- 
ed on  Its  minutes,  declare  such  territory  duly 
organized  as  an  irrigation  district  under  the 
name  and  stj'le  theretofore  designated,  and 
shall  declare  the  persons  receiving,  respective- 
ly, the  highest  number  of  votes  for  such  sev- 
eral offices,  to  be  duly  elected  to  such  offices. 
And  no  action  sliall  be  commenced  or  main- 
tained, or  defense  made,  affecting  the  validity 
of  the  organization,  unless  the  same  shall 
have  been  commenced  or  made  within  two 
years  after  the  making  and  entering  of  said 
order."  St.  1801,  pp.  143,  144,  c.  127.  Under 
the  provisions  of  this  section  it  is  claimed 
that  the  action  to  set  aside  a  decree  confirm- 
ing the  validity  of  the  organization  of  the 
district  Is  an  action  affecting  the  validity  of 
the  organization,  and  that  no  such  action  can 
be  maintained  or  begun,  except  within  two 
years  after  the  organization  is  completed. 
We  think  this  contention  is  not  tenable.  The 
act  In  question  provided  for  the  organization 
of  Irrigation  districts,  and  the  section  in  which 
the  limitation  is  found  provided  especially  for 
the  canvass  of  the  votes  and  the  declaration 
of  the  due  organization  of  the  district  The 
limitation  therein  provided  is  to  be  construed 
as  applying  to  a  direct  attack  upon  the  pro- 
ceedings for  the  organization  of  the  district, 
or  to  the  maintenance  of  some  issue  or  de- 
fense in  an  action  tlie  effect  whereof  would 
be  to  directly  deny  the  validity  of  some  nec- 
essary part  of  the  proceedings  leading  up  to 
such  organization.  The  authority  for  main- 
taining an  action  to  examine,  approve,  and 
confirm  the  proceedings  comes  from  an  in- 
dependent act  passed  by  the  Legislature  in 
1880.  St  1888,  p.  212,  c.  178.  Xlie  section 
in  question  here  has  no  relation  to  proceed- 
ings under  the  act  of  1880.  The  present  ac- 
tion, if  it  is  held  to  be  maintainable,  will  have 
no  direct  effect  upon  the  validity  of  the  or- 
ganization of  the  district  Such  validity  de- 
I>end8.  not  ui>on  the  subsequent  rendering  of  a 
decree  in  an  action  brought  for  that  puri>o8e 
declaring  it  to  be  valid,  but  upon  the  regular- 
ity of  the  proceedings  held  under  the  act  of 
1887  as  amended,  providing  for  the  due  or- 
ganization of  the  district    U  those  proceed- 


ings are  valid.  It  must  be  because  of  tb^ 
own  character,  and  not  because  of  any  subse- 
quent declaration  to  that  effect  In  a  decree  of 
any  court  The  plaintiff  here  asks  no  relief 
whatever  with  respect  to  the  proceedings 
leading  up  to  the  organization  of  the  district. 
The  decree  of  confirmation  which  is  attacked 
is  nothing  more  than  evidence  of  the  validity 
of  tlie  organization.  It  may  even  be  admitted 
that  It  Is  conclusive  evidence  so  long  as  It 
stands  unlmpeached,  as  stated  in  People  v. 
Linda  Vista  Ir.  Dist,  128  Cal.  477,  61  Pac. 
8C,  and  People  v.  Perris  Ir.  Dist,  132  Cal. 
292,  64  Pac.  398,  773;  but  nevertheless  it  Is  an 
adjudication  only,  and  is  no  part  of  the  pro- 
ceedings for  the  organization,  and  an  attack 
upon  the  decree  is  not  an  attack  upon  the 
validity  of  the  organization.  Possibly,  if  pul)- 
11c  policy  required  it,  the  limitation  In  the 
act  of  1881  might  be  given  a  construction 
broad  enough  to  cover  an  attack  upon  the  va- 
lidity of  a  decree  of  confirmation  under  the 
act  of  1888.  But  in  view  of  the  short  period 
there  fixed,  and  of  the  further  fact  that  such 
decrees  are  given  upon  constructive  notice 
only,  we  do  not  think  that  Its  effect  should  be 
extended  further  than  its  terms  require.  We 
are  therefore  of  the  opinion  that  the  limitation 
in  question  has  no  application  to  the  present 
action. 

With  respect  to  the  merits  of  the  com- 
plaint but  little  need  be  said.  As  to  the  first 
decree  of  confirmation,  the  fraud  charged 
is  that  there  was  In  fact  no  notice  of  the 
time  and  place  of  bearing  the  petition,  and 
that  the  court  was  fraudulently  induced  to 
believe  that  It  had  Jurisdiction  of  the  pro- 
ceeding, and  to  give  Judgment  accordingly, 
by  means  of  a  false  affidavit  which  stated 
that  such  notice  had  been  actually  given  as 
required  by  law.  With  respect  to  the  second 
decree,  the  fraud  alleged  Is  that  certain 
property  owners  within  the  district  em- 
ployed an  attorney  to  defend  and  contest  the 
petition,  and  that  certain  petitioning  direct- 
ors, knowing  that  the  attorney  had  been  so 
employed,  by  means  of  bribery  procured  him 
to  absent  himself  at  the  hearing  of  the  pe- 
tition, and  to  allow  the  petition  to  be  grant- 
ed by  default.  It  Is  a  well-established  propo- 
sition that  Judgments  procured  by  means  of 
such  extrinsic  frauds  upon  the  court  render- 
ing them  may  be  set  aside  by  resort  to  a 
court  of  equity.  See  note  to  Little  Bock, 
etc.,  Co.  V.  Wells  (Ark.)  33  S.  W.  208,  30  L. 
B.  A.  560,  64  Am.  St  Bep.  245;  CurUs  ▼. 
Schell,  129  Cal.  211,  61  Pac.  961,  79  Am.  St 
Bep.  107;  Lapham  v.  Campbell,  61  Cal.  298; 
Dunlap  V.  Steere,  92  Cal.  347,  28  Pac.  563, 
16  L.  B.  A.  361,  27  Am.  St  Bep.  143.  It  Is 
necessary  in  actions  of  this  kind  not  only  to 
show  that  the  Judgment  was  procured  by 
fraud,  but  also  that  it  was  not  Justified  by 
the  facts,  or,  in  other  words,  that  there  was 
a  good  defense  existing  to  the  action  in 
which  the  Judgment  was  rendered.  The 
facts  stated  to  show  a  defense  to  the  action 
for  confirmation  are  that  the  district  was 
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never  legally  organized,  and  that  no  petition 
signed  by  50  or  a  majority  of  the  owners  of 
real  estate  within  the  territory  comprising 
the  district  was  ever  made  or  presented  to 
the  board  of  supervisors  of  the  county,  and 
that  no  notice  of  the  time  or  place  of  the 
presentation  of  the  petition  was  ever  given. 
It  is  further  alleged  that  the  organization  of 
the  district  was  procured  by  fraud,  as  fol- 
lows: The  persons  who  wished  to  organize 
the  district  could  not  get  60  freeholders  of 
the  territory,  or  a  majority  thereof,  to  sign 
the  petition  for  the  organization,  and  in  or- 
der to  obtain  the  requisite  number  of  names 
thereto  deeds  were  made  conveying  to  a 
lai^e  number  of  persons  interests  in  small 
tracts  of  land  within  the  proposed  district, 
upon  the  understanding  and  agreement  that 
they  were  to  accept  the  deeds,  sign  the  peti- 
tion, and  hold  the  land,  so  that  they  should 
appear  to  be  freeholders,  until  after  the 
completion  of  the  organization  of  the  dis- 
trict, whereupon  they  were  to  reconvey  the 
land  so  conveyed  to  them  to  the  original 
owners.  This  agreement  was  carried  out, 
the  deeds  were  made,  the  grantees  signed  the 
petition,  and  after  the  district  was  declared 
duly  organized  the  lands  were  reconveyed  as 
agreed.  This  was  a  sufficient  showing  of 
merits.  The  facts  constituting  the  last-de- 
scribed fraud  did  not  appear  on  the  face  of 
the  proceedings,  and  could  only  be  made 
to  an;>ear  in  an  action  l>egun  for  that  pur- 
pose. It  may  be  urged,  that  an  action  would 
be  barred  by  the  provisions  of  the  act  of 
1891,  above  quoted.  This  may  be  conceded. 
But  we  think  that,  In  an  action  to  vacate  a 
judgment  obtained  by  fraud,  it  Is  not  neces- 
sary to  show  that  the  defense  to  the  original 
action  is  not  barred  by  the  statute  of  limita- 
tions. If  the  decrees  of  confirmation  pro- 
cured by  fraud  are  set  aside,  and  subse- 
quently an  action  Is  begun  to  declare  the  dis- 
trict Illegally  organized,  it  may  be  that  no 
such  defense  will  be  interposed.  The  par- 
ties who  have  by  fraud  obtained  the  action 
of  the  court  In  their  favor  ought  not  to  have 
the  benefit  of  the  statute  without  pleading  It 
in  a  proper  action.  But  we  may  concede  all 
that  may  be  claimed  upon  this  part  of  the 
case.  There  are  enough  facts  admitted  by 
the  demurrer  to  show  that  the  proceedings 
for  the  organization  of  the  district  are  in- 
valid upon  the  face  of  the  record,  and  conse- 
quently that,  without  aid  from  the  fraud- 
ulent decrees,  the  parties  interested  could 
maintain  their  rights  without  any,  action  to 
declare  the  organization  invalid.  They  could 
avralt  the  attack  and  rely  upon  the  invalid- 
ity of  the  record  as  a  defense  to  any  sort  of 
action  against  them. 

We  regret  that  the  respondents  have  not 
seen  fit  to  aid  the  court  by  any  brief  upon 
the  merits  of  the  case. 

The  motion  to  dismiss  the  appeal  is  de- 
nied, the  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 


We     concur: 
DYKE,  J. 


ANGELLOTTI,     3.',     VAN 


In  Banc. 


On  Rehearing. 
(AprU  25,  1904.) 


PER  CURIAM.    Rehearing  denied. 

BBATTY,  0.  J.  The  Intervener  has  peti- 
tioned for  a  rehearing  of  this  cause  upon  the 
ground  that,  without  his  fault,  he  has  been 
denied  an  opportunity  of  presenting  an  ar- 
gument on  the  merits.  He  moved  to  dismiss 
the  appeal  upon  the  ground  that  notice 
thereof  had  never  been  served  upon  him. 
This  motion  was,  of  course,  preliminary  to 
any  hearing  upon  the  meritB,  but  was  pre- 
sented at  the  same  time  that  the  cause  was 
set  for  hearing.  By  leave  of  the  court  the 
motion  was  submitted  upon  briefs  to  be  filed, 
but  the  appellant  went  on  with  the  oral  ar- 
gument of  the  appeal  on  his  part.  The 
claim  of  the  intervener  that  he  was  not  a 
party  to  the  appeal  was  such  that  be  could 
not  very  consistently  participate  in  the  oral 
argument  on  the  merits;  and,  besides,  he 
had  never  been  served  with  the  appellant's 
brief,  though,  under  our  rules,  be  was,  If  a 
party  respondent,  entitled  to  be  served.  At 
all  events,  he  made  no  attempt  at  that  time 
to  reply,  but  when  subsequently  he  filed  his 
brief  upon  his  motion  to  dismiss  he  added 
the  following  paragraph: 

"We  have  not,  even  up  to  this  time,  been 
served  with  a  copy  of  appellant's  brief  on 
the  appeal  of  this  case.  If  it  be  poBsibl« 
that  the  court  shall  disagree  with  us  In  our 
contention  on  this  motion,  we  shall,  of 
course,  be  entitled  to  an  order  of  this  court 
that  said  brief  be  served,  and  that  we  have 
the  usual  time  for  answering  It  It  Is  sub- 
mitted, however,  that  the  only  action  this 
court  can  take,  under  the  authorities  cited  In 
this  brief,  is  to  dismiss  this  appeal." 

Notwithstanding  this  request,  which,  in 
my  opinion,  was,  under  the  circumstances, 
entirely  proper,  the  cause  has  been  decided 
at  the  same  time  that  the  motion  to  dismiss 
is  overruled,  and  without  any  leave  to  inter- 
vene to  file  his  brief.  I  think  such  leave 
should  have  been  granted. 

In  re  CAHILIi'S  ESTATE.    (S.  F.  3,649.)* 

CAHILL  et  al.  v.  CAHILL. 

(Supreme  Court  of  California.     March  28, 
1904.) 

APPEAL  FROM  PROBATE   COURT— SETTrKG   ASIDK 
HOMESTEAD— ORDER— APPEALABILITY. 

1.  Under  Const,  art.  6,  8  4,  conferring  appel- 
late jurisfliction  on  the  Supreme  Court  in  pro- 
bate matters,  "as  may  be  provided  by  the  law," 
the  Supreme  Court  has  only  such  jurisdiction  in 
probate  matters  as  may  be  conferred  by  law. 

2.  An  appeal  does  not  lie  from  an  order  deny- 
ing a  motion  to  vacate  an  order  setting  aside 

*Rehearliix  denied  April  X,  1904. 
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a  homestead  out  of  the  estate  of  a  decedent ; 
such  an  appeal  not  beinc  among  those  enumer- 
ated in  Code  Civ.  Proc.  i  903,  subd.  3,  relating 
to  probate  appeals. 

I>epartment  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisoo; 
Frank  J.  Murasky,  Judge. 

Proceedings  to  set  apart  a  homestead  to 
Anasta.sia  Cahlll  out  of  the  estate  of  Patrick 
H.  Cahill,  deceased.  From  an  order  refus- 
ing to  vacate  the  order  setting  apart  a  home- 
stead, James  Cahill  and  another  appeal.  On 
motion  to  dismiss  appeal.    Dismissed. 

Richard  Harrison,  for  appellants.  Blen  & 
Jackson,  for  respondent. 


V^AN  DYKE,  J.  The  appeal  In  this  case 
is  taken  from  an  order  denying  a  motion  of 
the  appellants  herein  to  vacate,  in  part,  a 
certain  order  made  by  the  said  court  setting 
apart  a  homestead  to  said  Anastasla  Cahill. 
The  respondent  moves  to  dismiss  the  appeal 
80  taken,  on  the  ground  that  the  order  ap- 
pealed from  la  not  an  appealable  order,  and 
we  think  the  motion  must  be  granted. 

The  Constitution  confers  upon  this  court 
general  appellate  Jurisdiction  In  many  mat- 
ters, but  In  probate  proceedings  the  language 
conferring  Jurisdiction  reads,  "And  In  all 
such  probate  matters  as  may  be  provided  by 
law."  Article  C,  f  4.  It  results,  therefore, 
that  this  court  has  only  such  Jurisdiction  In 
probate  matters  as  may  be  provided  by  law. 
The  appellate  Jurisdiction  In  probate  matters 
Is  prescribed  In  the  third  subdivision  of  sec- 
tion 963  of  the  Code  of  Civil  Procedure,  and 
there  Is  no  provlslcm  In  that  subdivision  or 
elsewhere  allowing  an  appeal  from  such  an 
order  as  the  one  here  involved.  This  ques- 
tion has  been  before  the  court  In  numerous 
cases,  and  uniformly  decided  adversely  to  the 
contention  of  the  appellants  herein.  In  Es- 
tate of  Wittmeler,  118  Cal.  255,  50  Pac.  393, 
It  Is  said:  "Appeals  In  probate  {H'oceedlngs 
lie  only  from  such  orders  and  decrees  as  are 
:  enumerated  In  section  963,  subd.  3,  of  the 
Code  of  Civil  Procedure.  Estate  of  Calahan, 
'W  Cal.  232;  Estate  of  Lutz,  67  Cal.  457  [8 
Pac.  39];  Estate  of  Wlard,  83  Cal.  619  [24 
Pac.  45].  The  provisions  of  subdivision  2  of 
section  9C3  relative  to  appeals  from  orders 
made  after  final  Judgment  are  not  applicable 
to  probate  proceedings.  Estate  of  Calahan, 
supra;  Estate  of  Walkerly,  94  Cal.  352  [29 
Pac.  719];  Estate  of  Smith,  98  Cal.  636  [33 
Pac.  744];  Iverson  v.  Superior  Court,  115  Cal. 
27  [46  Pac.  817]."  See,  further,  to  the  same 
efrect,  Estate  of  Hlckey,  121  Cal.  378,  53  Pac. 
818,  and  Estate  of  Hughston,  133  Cal.  321,  65 
Pac.  742,  1030.  The  latter  case  was  an  ap- 
peal from  an  order  refusing  to  revoke  the 
probate  of  a  will.  The  appeal  was  taken  In 
January,  1901.  In  February  of  the  same  year, 
the  third  subdivision  of  section  963  of  the 
Code  of  Civil  Procedure  was  amended  so  as 
to  Include  an  appeal  from  such  an  order,  but 
this  court  held  that  that  amendment  did  not 


have  a  retroactive  effect,  and  dismissed  the 
appeal,  referring  to  Estate  of  Wlnslow,  128 
Cal.  311,  60  Pac.  931.  In  Estate  of  Turner 
(decided  by  the  court  In  banc  within  the  last 
year)  139  Cal.  83,  72  Pac.  718,  It  is  said:  "The 
right  of  appeal  In  probate  matters,,  and  the 
method  of  Its  exercise,  are  purely  statutory, 
and,  unless  a  strict  compliance  with  the  pro- 
visions of  the  law  appears,  the  attempted 
appeal  will  be  ineffectual.  The  statute 
makes  no  provision  for  an  extension  of  time 
within  which  all  the  necessary  steps  must  be 
taken  to  perfect  It;  nor  does  It  allow  any 
extraneous  circumstances— misfortune,  acci- 
dent, or  death— to  modify  Its  express  limita- 
tions, or  permit  the  coiuts  to  take  such  mat- 
ters Into  consideration  la  construing  Its  pro- 
visions. The  provisions  of  the  law  are  at 
once  mandatory  and  inflexible,  and,  appellant 
not  bringing  himself  within  them,  the  appeal 
must  be  dismissed,  and  It  Is  so  ordered." 

The  cases  referred  to  and  relied  upon  by 
appellants  In  resisting  the  motion  are  not  pro- 
bate cases,  or  arising  under  the  provisions  of 
the  Code  referred  to,  and  no  case  of  an  order 
made  In  probate  proceedings  like  the  one  hero 
under  consideration  can  be  fotmd  In  the  Re- 
ports. On  the  contrary,  as  already  stated, 
the  decisions  on  this  question  are  all  one 
way,  and  the  court  has  no  discretion  In  the 
matter,  but  must  dismiss  the  appeal,  and  it 
Is  so  ordered. 

We  concur:    ANGEI|LOTTI,  J;  SHAW,  Jf 


Ml  Cal.  S80 
TURNER  et  al.  v,  SOUTHERN  PAC.  CO. 
(L.  A.  1,220.) 

(Supreme  Court  of  California.     March  21, 
1904.) 

MASTEB    AND    SRBVANT— NEOLIOBNCE— PEB80H* 

AI.  IMJUBIES — WORKING  IN    DANQEBOUS 

PLACE— TBIAI/— EVIDENCE. 

1.  Where  plaintiff,  in  an  action  for  negli- 
gence causing  the  death  of  a  servant,  alleged 
that  deceased  was  ordered  to  go  into  a  danger- 
ous place,  which  he  did  without  knowledge  of 
the  danger,  and  in  the  belief  that  it  was  his  duty 
to  obey  the  foreman,  and  the  answer  admitted 
that  the  place  was  dangerous,  but  alleged  that 
deceased  was  a  skilled  workman  who  had  been 
doing  the  same  kind  of  work  In  similar  places 
for  years,  plaintiff  was  not  entitled  to  recover 
merely  on  proof  that  the  place  was  dangerous, 
without  evidence  that  deceased  was  unuillful, 
inexperienced,  and  ignorant. 

2.  Where  defendant,  in  an  action  for  negli- 
gence causing  the  death  of  an  employ^,  alleged 
that  the  negligence  was  that  of  a  fellow  servant, 
the  exclusion  of  evidence  in  contradiction  of  this 
statement  in  plaintiff's  case  in  chief  was  proper. 

Department  2.  Appeal  from  Superior 
Court,  Kern  County;  J.  W.  Mahon,  Judge. 

Action  by  Lizzie  A.  Turner  and  others 
against  the  Southern  Pacific  Company.  From 
a  Judgment  for  defendant,  plalntUfs  appeal. 
Afilrmed. 

Chas.  O.  Lamberson  and  S.  O.  Smith,  for 
appellants.  P.  W.  Bennett,  J.  W.  Ahem,  and 
P.  F.  Dunne,  for  respondent. 
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HEXSHAW,  3.  The  action  was  a  statu- 
tory action  by  the  heirs  at  law  of  Abraham 
Turner  to  recover  damages  for  his  death, 
caused  by  the  alleged  negligence  of  defend- 
ant. It  was  charged  that  Turner  was  an  em- 
ployfi  In  defendant's  machine  shop,  and  that 
he  was  sent  by  defendant's  foreman  "to  an 
elevated  position  in  said  shop,  among  the  ma- 
chinery, which  was  then  In  motion,  for  the 
purpose  of  repairing  a  belt  which  had  be- 
come loosened."  It  is  alleged  that  the  worlc 
which  he  was  thus  directed  to  do  was  dan- 
gerous, and  the  danger  was  known  to  the 
foreman,  but  was  not  known  to  Turner:  that 
Turner  believed  it  to  be  his  duty  to  obey  the 
foreman,  and  believed  also  that  the  foreman 
would  not  send  him  into  danger,  and  so  at- 
tempted to  obey  the  order  and  do  what  he 
M-as  told.  The  complaint  then  alleges  that 
while  Turner  was  doing  this  dangerous  work, 
in  this  dangerous  position,  and  using  rea- 
sonable care,  he  was  snddently  caught  by  the 
roaclilnery,  tlien  In  motion,  and  fatally  in- 
jured. The  answer  admitted  that  the  place 
to  which  Abraham  Turner  was  ordered  was 
a  dangerous  place,  and  the  work  he  was  In- 
structed to  do  was  dangerous  work  for  an  un- 
skillful and  Inexperienced  person,  but  denied 
that  the  character  of  the  place  and  work  was 
not  known  to  Turner  to  be  dangerous,  and 
denied  that  the  place  and  work  were  danger- 
ous for  a  skillful  and  experienced  person. 
The  defendant  further  makes  complete  denial 
of  its  own  negligence  in  the  matter,  and  af- 
firmatively avers  that  the  deceased  was  and 
bad  been  In  its  employ  for  several  years,  and 
during  all  of  the  time  had  been  engaged  in 
the  work  of  mending  belts  In  elevated  posi- 
tions amongst  the  machinery,  while  It  was  lu 
motion;  that  he  was  a  skillful  and  experi- 
enced person  In  the  performance  of  such  la- 
bor, and  was  In  the  performance  of  his  usual 
vocation  at  the  time  he  received  his  injuries; 
and  that  these  injuries  were  occasioned  by 
the  negligence  of  himself  and  a  fellow  em- 
ploy^, Wesley  GrIJalva. 

It  win  be  noted  that  It  is  admitted  by  the 
pleadings  that  the  position  to  which  the  de- 
ceased was  sent,  and  the  work  in  which  the 
deceased  was  engaged  when  he  met  his 
death,  were  dangorous  to  an  unskillful  and  In- 
experienced person.  Issue  la  joined  upon  the 
allegations  of  the  complaint  that  the  de- 
ceased was  such  unskillful  and  inexperienced 
person,  and  went  about  the  employment  In 
ignorance  of  its  dangers.  It  was  incumbent 
upon  the  plaintiff  to  offer  proof  In  establish- 
ment of  these  Issues,  but  upon  the  trial  the 
only  witness  presented  by  plaintiff  upon 
these  questions  was  the  fellow  employfe,  Grl- 
Jalra.  There  is  no  word  of  testimony  elicited 
from  lilm  as  to  any  want  of  knowledge  or 
experience  upon  the  part  of  this  employ^  in 
the  performance  of  the  work  relative  to  the 
mending  of  the  broken  belt.  It  is  established 
merely  that  upon  the  breaking  of  the  belt  the 
foreman  called  Turner  and  sent  blm  to  flx  it. 
Tboe  are  many  positions  of  danger,  many 
76  P.— 26 


forms  of  perilous  work,  In  and  about  num- 
berless legitimate  employments.  From  the 
simple  fact  that  an  employe  Is  sent  into  a 
position  of  danger  to  perform  a  dangerous 
task,  no  presumption  of  negligence  upon  the 
part  of  the  employer  arises,  and  yet  this  was 
all  that  was  proved  in  this  case.  Since  the 
performance  of  such  dangerous  tasks  Is  es- 
sential to  the  conduct  of  many  businesses  and 
occupations,  something  more  than  this  is  re- 
quired before  responsibility  may  be  cast  upon 
an  employer.  It  must  be  shown,  as  was  here 
averred,  though  not  proven,  that  an  unskill- 
ful, inexperienced,  and  Ignorant  employ^  was 
sent  to  perform  a  perilous  task  without  prop- 
er instructions  as  to  the  danger,  or  It  must 
be  shown  that  the  position  of  danger  to 
which  he  was  sent  was  not  as  reasonably 
safe  as  the  circumstances  demanded,  or  in 
some  other  like  manner  a  positive  failure  of 
the  duty  which  the  employer  owes  to  bis  em- 
ploy6  must  be  established.  Since  men  must 
be  sent  to  such  positions  and  to  perform  such 
tasks,  negligence  will  not  be  Imputed  from 
the  mere  sending.  This  being  all  the  evi- 
dence which  was  Introduced  In  the  case  upon 
these  questions,  It  follows  that  the  court's 
order  granting  a  nonsuit  was  proper.  ) 

Certain  rulings  of  the  court  sustaining  ob- 
jections to  questions  put  by  plaintiff  to  the 
witness  Grijalva  are  asserted  to  be  erroneous. 
In  support  of  the  assertion,  It  Is  said  that  the 
evidence  sought  to  be  adduced  was  in  con- 
tradiction of  the  affirmative  averments  of 
defendant's  answer  to  the  effect  that  the  de- 
ceased had  met  bis  death  from  the  negligence 
of  a  fellow  servant;  but  as  this  was  an  af- 
firmative defense  of  the  defendant,  and  as 
that  defense  must  have  been  found  against 
the  defendant,  unless  it  offered  evidence  to 
support  it,  it  was  no  part  of  defendant's  case 
to  seek  to  anticipate  by  his  evidence  matters 
upon  which  there  might  finally  be  no  contro- 
versy. The  evidence  formed  no  part  of  the 
case  for  the  plaintiff,  and  was  not  responsive 
to  any  allegations  of  the  complaint,  and  the 
rulings  of  the  court  were  therefore  correct. 

The  judgment  and  order  appealed  from  are 
therefore  affirmed. 


We    concur: 
LAND,  J. 


LORIOAN,    J;     McFAR- 


141  Cal.  573 

BOOTHE  V.  SQTT.\W  SPRINGS  WATER  CO. 

(I.   A.  1,209.)* 

(Supreme  Court  of  California.     March  19, 

1904.) 

BALES— MODIFICATION    OF   CONTRACT— ACTION 
FOR    PRICE— EVIDENCE. 

1.  In  an  notion  for  the  price  of  a  pumping 
outfit,  evidenoe  considered,  and  held  to  support 
a  finding  that  an  extra  pump  head  furnished 
by  plaint ilT  wa.s  furnished  under  an  agreement 
that  there  should  be  no  extra  charge  for  it. 

2.  In  an  action  for  the  price  of  a  pumping  out- 
fit, in  which  it  appeared  that  tiie  parties  aereed 
to  the  substitution  of  a  kind  of  pump  head  not 


•Rehearlas  denied  April  18.  1901. 


Digitized  by 


Google 


386 


76  PACIFIO  BEPOHTBaa. 


(Cal. 


contemplated  by  the  original  contract,  a  finding 
that  the  work  had  been  completed  according  to 
the  original  contract  was  harmless. 

3.  In  an  action  for  the  price  of  a  pumping 
outfit,  in  which  it  appeared  that  the  parties 
agreed  to  the  substitution  of  a  kind  of  pump 
head  not  contemplated  by  the  original  contract, 
and  to  other  modifications  necessary  to  enable 
it  to  do  certain  work,  it  was  immaterial  wheth- 
er the  original  contract  called  merely  for  a  plant 
of  a  certain  kind,  or  for  a  plant  of  a  certain 
working  capacity. 

4.  In  an  action  for  the  price  of  a  pumping 
plant,  in  which  it  appeared  that  the  plant,  as 
first  installed,  broke  down  on  trial,  but  that,  aft- 
er some  alterations,  defendant  accepted  and  used 
it,  evidence  as  to  the  cause  of  the  original  break- 
down was  immaterial. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  N.  P.  Conrey,  Judge. 

Action  by  Charles  B.  Bootbe  against  the 
Squaw  Springs  Water  Company.  From  a 
judgment  for  plaintiff  for  part  of  his  demand, 
both  parties  appeal.    Affirmed. 

L.  L.  Cory  and  Alva  B.  Snow,  for  appel- 
lant   McKinley  &  Graff,  for  respondent. 

CHIPMAN,  C.  Plaintiff,  by  an  amended 
complaint,  sets  forth  two  causes  of  action: 
First  An  action  on  a  written  contract  dated 
April  9,  1888,  at  Los  Angeles,  to  furnish  to  de- 
fendant a  certain  pumping  outfit  complete, 
near  Johannesberg,  Cal.,  including  certain 
extra  material  In  addition  to  that  mentioned 
In  said  contract;  also  for  board  of  man  while 
engaged  in  erecting  the  plant;  and  alleges  a 
balance  of  $793.31  is  due,  with  interest  from 
August  15,  1898.  Second.  That  after  the 
completion  and  acceptance  of  said  pumping 
plant  at  defendant's  request  plaintiff  "chang- 
ed said  plant  by  taking  out  the  one  O.  M.  A. 
deep  well  pump  head,  and  otherwise  changing 
said  original  plant  so  constructed  for,  and  fur- 
nished the  labor  and  material  necessary  for 
said  change  on  or  before  November  11, 1808," 
valued  at  $854.97,  for  which  judgment  is  ask- 
ed. Defendant  admits  the  execution  of  the 
written  contract  referred  to  In  plalntlfTs 
complaint;  denies  that  plaintiff  erected  the 
plant  In  accordance  therewith;  denies  that 
the  alleged  change  in  the  plant  was  made  at 
defendant's  Instance,  and  alleges  that  such 
changes  were  made  by  plaintiff  at  his  own 
instance,  In  an  endeavor  to  make  said  plant 
comply  with  tlie  written  contract;  alleges, 
by  way  of  counterclaim,  and  also  as  a  cross- 
complaint,  mutual  mistake  in  the  contract  In 
Its  not  providing  for  a  definite  time  within 
which  the  plant  should  be  completed,  and 
that  the  agreement  was  that  it  should  be 
completed  within  30  days,  which.  It  Is  alleg- 
ed, was  a  reasonable  time;  alleges  great  and 
unnecessary  delay  in  erecting  the  plant; 
that  said  pump  was  not  delivered  until  July 
7,  1898,  and  proved  entirely  insufllclent  in 
consequence  of  which  plaintiff  undertook  to, 
and  did,  at  his  own  Instance,  make  changes 
In  the  original  plan  without  defendant's  con- 
sent, thus  causing  further  delay;  that  the 
new  plant  did  not  comply  with  the  terms  of 


the  contract  and  that  the  pump  as  construct- 
ed on  this  latter  plan  was  also  insufficient; 
alleges  damages  of  $1,000  by  reason  of  these 
delays,  and  the  failure  of  plaintiff  to  comply 
with  his  said  contract  The  court  found  the 
facts  to  be  true  as  alleged  In  plaintiff's  flrst 
cause  of  action;  as  to  the  second  cause  of 
action,  that  said  new  pump-head  pumping 
plant  was  erected,  but  "was,  by  the  mutual 
agreements  and  understanding  of  plaintiff 
and  defendant  to  be  furnished  without  ad- 
ditional cost  to  defendant  therefor":  that 
there  was  no  mutual  mistake  of  the  parties 
to  the  written  contract  "but  said  contract 
contained  all  the  conditions  agreed  upon  by 
plaintiff  and  defendant;  that  plaintiff  fur- 
nished said  pumping  plant  on  July  7, 1898,  at 
which  time  it  was  placed  in  position  ready 
for  operation;  and  all  the  other  allegations 
in  said  second  paragraph  of  said  counter- 
claim are  untrue."  Judgment  passed  for 
plaintiff  on  his  flrst  cause  of  action,  with  in- 
terest from  August  16,  1888.  Both  parties 
appeal  upon  the  same  transcript  from  the 
judgment  and  from  the  order  denying  the 
motion  of  each  for  a  new  trial. 

Plaintiff's  AppeaL 

PlalntlfTs  contention  is  that  the  evidence 
does  not  sustain  the  finding  that  the  pump 
head  and  other  material  furnished  by  plain- 
tiff as  a  substitute  for  the  first  was  to  be 
furnished  without  additional  cost  to  defend- 
ant Without  considering  the  somewhat  sig- 
nlflcant  fact  that  the  original  complaint  made 
no  mention  of  anything  due  from  defendant 
for  the  material  substituted  for  certain  parts 
of  the  flrst  pump  erected,  there  is  much  evi- 
dence tending  to  show  that  the  substitution, 
as  alleged  in  defendant's  answer,  was  re- 
sorted to  by  plaintiff,  on  his  own  initiative, 
to  make  the  plant  do  the  work  it  was  origin- 
ally inadequate  to  perform.  The  first  plant 
was  installed  on  July  7th,  and,  when  put  to 
the  test  broke  down  in  some  of  its  parts, 
and,  at  the  suggestion  of  plaintiff's  expert, 
Mr.  Puthey,  who  was  sent  to  erect  the  pump, 
plaintiff  began  the  construction  of  a  different 
and  stronger  pump  head,  and,  after  two 
months',  or  more,  delay,  the  new  pump  was 
Installed.  Subsequently,  on  October  6,  1898, 
plaintiff  sent  defendant  a  statement  of  his 
account  and  In  it  he  made  no  reference  to 
any  claim  for  the  substituted  machinery. 
Upon  Mr.  Futhey's  return  to  Los  Angeles, 
after  it  was  found  that  the  first  pump  was 
Insufficient  for  the  service,  plaintiff  wrote  de- 
fendant July  9,  1898,  "that  he  had  ordered  a 
heavier  pump  to  be  got  just  as  quickly  as 
possible  by  the  factory,"  and  about  July  14th 
wrote  defendant  he  had  signed  the  agree- 
ment sent  blm  by  defendant,  providing  that 
the  pumping  plant  being  furnished  by  him 
to  defendant  "is  not  to  be  considered  com- 
pleted until  the  heavier  castings  and  bearings 
now  being  constructed  are  furnished  and  In 
place,  and  that  the  use  of  the  plant  In  its 
present  condition  is  not  to  be  considered  ac- 
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ceptance  thereof  by  said  coinpany"  (defend- 
ant). There  Is  no  evidence  of  any  express 
contract  on  defendant's  part  to  pay  for  this 
■work,  nor  Is  there,  In  our  opinion,  evidence 
from  which  any  contract  to  do  so  can  be  Im- 
plied. The  utmost  effect  that  can  be  given 
to  the  evidence  Is  tbat  the  new  pump  head 
and  other  appliances  were  to  make  good  the 
deficiencies  of  the  first  pump. 

We  conclude  that  the  finding  of  the  court 
c(MnpIalned  of  by  plaintiff  Is  justified  by  the 
evidence. 

Defendant's  AppeaL 

Defendant  claims  tbat  there  Is  no  evidence 
to  support  the  finding  in  favor  of  plaintiff's 
first  cause  of  action.  The  written  contract 
was  in  the  form  of  a  proposal  by  plaintiff, 
accepted  by  defendant.  Some  of  Its  provi- 
sions should  be  stated,  and  are  as  follows: 
"We  [plaintiff]  herewith  propose  to  furnish 
you  [defendant]  a  pumping  plant  to  be  erect- 
ed on  your  property  •  •  •  to  consist  of 
the  following  described  machinery  which  Is 
Intended  to  be  a  complete  pumping  plant 
*  *  *  [describing  It  In  detail,  and  Includ- 
ing 'one  O.  M.  A.  deep  well  power  pump 
bead  of  our  own  design']  all  to  be  erected  In 
complete  working  order  at  the  above-describ- 
ed place.  It  Is  agreed  that  we  furnish  one 
skilled  man  to  take  charge  of  the  erection  of 
the  engine  and  pump."  Defendant  was  to 
convey  this  expert  and  his  tools  from  Johan- 
nesberg  to  Squaw  Springs,  board  him  while 
there,  and  return  him  with  his  tools  to  Jo- 
bannesberg  "on  completion  of  the  plant." 
Defendant  was  also  to  furnish  foundation  for 
engine  and  pump.  The  contract  further  pro- 
vided: "We  guarantee  that  the  above  de- 
scribed plant  will  be  of  the  capacity  to  de- 
liver ninety  (00)  gallons  of  water  per  minute 
continuously  (if  necessary  amount  is  In  the 
well)  lifting  it  not  exceeding  100  feet  to  the 
surface  of  the  ground,  and  delivering  It 
through  1640  feet  of  4-incb  Interior  diameter 
iron  pipe  to  a  point  450  feet  above  the  sur- 
face of  the  ground  at  the  well.  We  also 
^arantce  the  machinery  In  this  plant  against 
all  defects  In  material  and  woifemanshlp. 
Tlie  price  to  be  paid  for  above  described 
plant,  when  erected,  as  specified  Is,"  etc. 

Defendant  contends  that  there  was  a  ma- 
terial and  radical  change  made  In  the  pump 
bead  without  Its  consent,  and  tbat  In  fact 
plaintiff  never  did  erect  the  plant  called  for 
by  the  contract,  and  hence  the  court  was  not 
justified  by  the  evidence  in  finding,  as  al- 
leged in  the  complaint,  that  "plaintiff  com- 
pleted the  erection  of  said  pumping  plant  in 
complete  working  order,  •  •  •  In  accwd- 
ance  with  said  proposal,  •  *  *  and  plain- 
tiff duly  performed  all  the  conditions  on  his 
part  to  be  performed  under  the  terms  of  said 
contract."  And  defendant  claims  that  there 
is  an  Inconsistency  between  this  finding  and 
the  further  finding  "that  the  change  of  pump 
bead"  mentioned  In  plalntltCs  second  cause 
of  action,  and  "the  labor  and  material  fur- 


nished by  plaintiff  to  defendant  In  changing 
said  pumping  plant,  was,  by  the  mutual  agree- 
ments and  understanding  of  plaintiff  and  de- 
fendant, to  be  furnished  without  additional 
cost  to  defendant  therefor."  The  fact  Is  not 
disputed  that  the  second  pump  head  was  of 
an  entirely  different  type  from  the  first,  and, 
strictly,  the  evidence  does  not  support  the 
finding  that  plaintiff  completed  the  plant  In 
accordance  with  the  original  written  con- 
tract. But  the  second  cause  of  action,  as 
well  iis  defendant's  answer  and  cross-action, 
called  for  the  finding  which  introduced  the 
alleged  inconsistency  In  the  findings.  There 
was  no  objection  to  any  evidence  as  not 
within  the  Issues,  and.  If  It  be  true,  as  we 
think  Is  shown  by  the  evidence,  that  both 
parties  agreed  to  the  modification  In  the 
pump  head,  and  the  changes  made  necessary 
by  It,  defendant  was  not  Injured  by  the  find- 
ing, although  not  strictly  Justified.  And  for 
like  reason,  also.  It  may  be  said  to  be  im- 
material whether  the  written  contract  called 
only  for  a  plant  of  a  certain  kind,  as  con- 
tended by  plaintiff,  and  did  not  call  for  its 
having  a  certain  working  capacity.  Both 
parties  agreed  to  modifications  which  chan- 
ged the  original  agreement  in  respect  to  some 
of  the  parts  of  the  plant,  and  In  this  sub- 
sequent agreement  It  was  provided  that  the 
plant  "Is  and  will  not  be  completed  so  as 
to  be  turned  over  to  [defendant]  for  accept- 
ance until  all  heavy  castings  and  bearings 
belonging  to  said  plant  are  in  proper  place 
and  the  whole  plant  la  in  perfect  working 
OTder." 

It  appears  from  the  evidence  that  after 
the  first  test  was  made,  and  the  machinery 
gave  out,  Mr.  Futhey  returned  at  once  to 
Los  Angeles  to  have  a  stronger  and  different 
pump  head  made.  Before  going,  however, 
he  strengthened  the  weak  parts  of  the  pump 
temporarily  so  that  defendant  could  use  the 
pump,  and  It  did  use  It  And  it  was  to 
show  that  this  use  was  not  to  be  regarded 
as  an  acceptance  that  the  supplemental 
agreement  before  referred  to  was  made,  and 
this  agreement  shows  that  defendant  must 
have  known  that  some  changes  were  to  be 
made.  It  also  appears  tbat  after  the  new 
pump  head  was  put  in,  and  the  plant  was 
reconstructed  to  some  extent,  defendant  used 
It,  and  some  time  later  (the  date  does  not 
appear)  a  .lew  corporation  was  formed,  to 
which  this  plant,  with  all  other  of  defend- 
ant's propertj',  was  transferred.  Defendant 
did  In  fact  make  some  objection  to  the  new 
pump  head,  as  not  the  kind  originally  order- 
ed, and  as  being  less  convenient  to  operate  in 
some  respects,  out  defendant  did  nothing, 
and  Its  manager,  Mr.  Colson,  said  nothing, 
from  which  plaintiff  could  understand  other- 
wise than  that  the  plant  was  accepted.  And 
there  is  evidence  that  It  did  the  wto^k  called 
for.  There  were  occasional  breakdowns  in 
minor  parts,  but  no  such  failure  of  the  plant 
to  do  the  work  occurred,  or  was  at  the  time 
claimed  to  have  occurred,  as  would  Justify 
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defendant  to  retain  and  nse  the  plant,  and 
Btlll  refuse  to  pay  tbe  balance  dae  on  the 
original  contract 

It  Is  claimed  bj  the  defendant  that  tbe 
court  erred  In  refusing  to  allow  proof  of 
what  Futhey  said  was  the  cause  of  the 
breakdown  when  the  first  test  was  made. 
Plaintiff  claims  that  he  was  not  such  agent 
of  plaintiff  as  would  make  his  statement  ad- 
missible. We  do  not  think  it  necessary  to 
decide  the  question.  Whatever  tbe  cause  of 
tbe  failure,  it  becomes  immaterial,  in  yiew 
of  the  subsequent  conduct  of  the  parties  al- 
ready noticed. 

Defendant  also  complains  that  It  was  not 
allowed  to  prove  the  damage  set  up  in  its 
counterclaim  and  cross-complaint  The  first 
pump  head  and  machinery  were  completed 
in  accordance  with  the  contract  and  its  speci- 
fications, so  far  as  the  workmanship  was 
concerned.  This  is  not  seriously  disputed. 
The  pump  proved  to  be  too  weak  In  some  of 
its  parts,  and  gave  out;  and  it  was  then 
agreed  that  stronger  parts  should  be  sub- 
stituted, and  this  was  done,  the  defendant 
meanwhile  using  the  pump.  As  to  the  "neg- 
ligence and  want  of  care  exercised  by  the 
plaintiff  in  the  selection  of  material  for  said 
plant,  and  the  manner  in  which  it  was  placed 
in  position,"  alleged  by  defendant  as  ground 
for  damages,  we  think  there  were  facts 
shown  justifying  the  court  in  holding  that 
such  ground  was  not  well  laid.  The  prin- 
cipal reason  for  claiming  damages  seemed 
to  be  the  alleged  "long  and  unnecessary  de- 
lays occasioned  by  the  wanton  negligence 
and  want  of  care  of  the  plaintiff  in  his  com- 
pliance with  the  terms  of  tbe  contract."  As 
we  have  seen,  the  first  plant  was  Just  what 
the  parties  agreed  to  have  erected.  There 
was,  however,  considerable  delay  in  install- 
ing it,  and  defendant  was  damaged  by  this 
delay.  Defendant  complained  by  numerous 
letters  of  this  delay,  and  plaintiff.  In  reply, 
endeavored  to  excuse  it  The  court  found, 
in  effect,  that  there  was  no  unreasonable  or 
unnecessary  delay  in  finding  tliat  defendant's 
allegations  were  untrue.  We  have  read  all 
the  numerous  letters  that  passed  between  the 
parties.  When  considered  together  with  facts 
appearing  elsewhere,  we  cannot  say  the  trial 
coiurt  was  not  Justified  In  its  findings.  There 
was  evidence  sufficient  to  Justify  the  trial 
court  in  concluding  that.  If  there  was  delay 
that  might  have  been  avoided,  it  was  ex- 
cused by  defendant.  Then,  too,  there  was 
in  fact  a  new  contract  entered  into,  by  which 
a  different  pump  head  was  to  be  used.  It 
may  be  fairly  inferred  from  the  evidence  as 
to  this  feature  of  the  case  that,  so  far  as 
any  claim  might  be  made  for  previous  de- 
lay, it  was  waived  by  defendant.  If,  Indeed, 
it  had  any  longer  anything  to  rest  upon. 

We  think  the  evidence,  token  in  its  en- 
tirety, rendered  the  question  of  damages  for 
delay  immaterial,  and  that  defendant  was 
not  Injured  by  its  exclusion.  If  all  this  evi- 
dence had  been  admitted,  it  would  have  gone 


for  naught.  In  Tlew  of  the  court's  finding 
that  there  was  no  unreasonable  delay. 

It  is  advised  that  tbe  Judgment  and  the 
order  denying  tbe  motion  for  a  new  trial  be 
afllrmed. 

We  concur:    COOPER,  C;  GRAY,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  tbe  appeal  from  the  Judgment  and 
from  the  order  denying  the  motion  for  a  new 
trial  are  affirmed.  HENSHAW,  J.;  McPAR- 
LAND,  J.;   IX>RIGAN,  J. 


142  Cal.  iH 
SUMMERVIIiLE  v.  MARCH  et  al.    (Sac. 
1,02C.)» 

(Supreme  Court  of  California.    March  18, 
1904.) 

UOBTOAOKS  —  FORECLOSURE  SALE  —  SETTINQ 
ASIDE— VALIDITY  OP  GROUNDS— PEBRONS  EN- 
TITLED TO— PURCHASER  FROM  MOBTOAGOR— 
BIOHTS  ON  FORECLOSURE — SUIT  TO  QUIET  TI- 
TLE—DISCLAIMER— COSTS. 

1.  Under  Civ.  Code,  |  2899,  providing  that 
when  a  mortgagor  has  sold  a  part  of  the  mort- 
gaged premiees,  the  mortgage  must  be  enforced 
against  the  unsold  part  before  resort  can  be  iiad 
to  the  part  sold,  a  purchaser  of  a  part  of  mort- 
gaged premises,  who  does  not  appear  in  the  suit 
to  foreclose  tbe  mortgage  and  ask  that  the  de- 
cree preserve  his  rights,  is  entitled,  on  a  sale 
of  the  entire  premises,  to  a  division  of  the  pro- 
ceeds, as  his  rights  to  the  land  are  by  the  sale 
transferred  to  the  proceeds. 

2.  A  court  will  not  set  aside  a  sale  under  a 
decree  foreclosing  a  mortgage  on  the  ground 
that  the  sale  was  in  parcels,  while  the  decree 
directed  the  sale  in  one  parcel,  in  the  absence 
of  evidence  showing  that  an  injury  to  the  per- 
sons interested  was  caused  thereby. 

3.  In  a  suit  to  foreclose  a  mortgage,  the  de- 
cree directed  the  sale  of  the  premises  in  one 
parcel.  At  the  request  of  some  of  the  mortga- 
gors and  a  purchaser  of  a  part  of  the  mort- 
gaged premises,  with  the  consent  of  the  mort- 
gagee, the  sheriff  offered  for  sale  tbe  part  of 
the  premises  not  sold,  and  the  purchaser  of  such 
part  paid  a  sum  in  excess  of  the  amount  due  on 
the  mortgage,  with  interest  and  costs.  Held, 
that  purchasers  at  sales  under  judgments  ren- 
dered against  the  mortgagors  subsequent  to  the 
execution  of  the  mortgage  and  a  sale  of  a  part 
of  the  mortgaged  premises  could  not  have  the 
sale  set  aside  on  the  ground  that  the  sheriff  did 
not  sell  the  land  as  directed  by  the  decree  of 
foreclosure. 

4.  A  plaintiff  in  a  suit  to  quiet  title  cannot 
recover  costs  against  a  defendant  filing  a  dis- 
claimer. 

5.  A  defendant  In  a  suit  to  quiet  title,  filing 
a  disclaimer,  cannot  recover  costs  against  plain- 
tiff in  a  sum  exceeding  the  amount  necessary 
to  enable  the  filing  of  the  disclaimer. 

6.  A  defendant  in  a  suit  to  quiet  title,  who 
filed  a  disclaimer,  but  was  obliged  to  continue 
in  the  case  because  another  defendant  filed  a 
cross-complaint  against  him,  was  entitled  to  re- 
cover coats  against  cross-complainant 

Department  1.  Appeal  from  Superior 
0>urt,  San  Joaquin  County;  Edward  I.  Jones, 
Judge. 

Action  by  J.  T.  Summerville  against  Silas 
March   and  others.    From  a  Judgment  for 

•Rehearing  denied  April  18,  1B04. 

f  >.  See  Mortsasee,  vol.  8S.  Cent  Dig.  H  1515,  ]S3<. 
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certain  defendants,  plaintiff  and  certain  other 
defendants  appeal.    Affirmed. 

C.  H.  Falrall,  J.  B.  Webster,  and  J.  F. 
Ramage,  for  appellants.  Nlcol,  Orr  &  Nutter, 
Alexander  D.  Keyes,  and  Jacobs  &  Flack,  for 
respondents. 

SHAW,  J,  The  plaintiff  and  the  defend- 
ants Graf  and  Benjamin  respectively  and 
separately  appeal  from  the  judgment  In  fa- 
vor of  defendants  Stevinson  and  the  Hum- 
boldt Savings  &  Loan  Society;  the  appeal  be- 
ing based  upon  the  Judgment  ton  alone.  The 
complaint  is  In  the  ordinary  form  of  an  ac- 
tion to  determine  and  quiet  title  to  certain 
lands,  embracing  about  500  acres.  The  de- 
fendant Stevlnson  answered,  claiming  title 
in  himself,  and  asking  a  decree  accordingly. 
The  defendants  Benjamin  and  Graf  each 
separately  filed  a  cross-complaint  setting  up 
certain  interests  in  the  land,  and  asking  that 
their  respective  titles  thereto  be  quieted. 
Numerous  questions  are  discussed  In  the 
briefs,  but,  In  view  of  the  conclusion  we  have 
reached  upon  the  principal  question,  which 
Is  determinative  of  the  case,  we  do  not  deem 
it  necessary  to  discuss  the  others. 

The  court  below  gave  judgment  that  de- 
fendant Stevlnson  was  the  owner  of  the  land 
In  fee  simple,  and  that  he  and  the  defendant 
Humboldt  Savings  &  Loan  Society  recover 
their  costs  of  the  appellants  herein.  Stevln- 
son'B  claim  Is  based  on  a  sheriff's  sale  made 
on  a  decree  of  foreclosure  in  an  action 
brought  by  the  Humboldt  Savings  &  Loan 
Society  against  Elizabeth  Ann  March  and 
others  In  the  superior  court  of  San  Joaquin 
county.  That  action  was  begun  on  October 
7,  18U8,  against  the  mortgagors  alone,  and  a 
notice  of  the  pendency  of  the  action  was  filed 
in  the  recorder's  ofllce  of  said  county  on  the 
same  day.  On  the  lltb  of  October,  1883,  the 
mortgagors,  who  were  then  the  owners  of 
the  land  subject  to  the  foreclosure  proceeding, 
executed  a  deed  conveying  to  one  George  B. 
Spcrry,  a  defendant  herein,  a  certain  parcel 
of  the  mortgaged  land,  containing  about  100 
acres.  This  deed  was  recorded  on  October 
12, 1893,  and  Sperry  immediately  took  posses- 
sion of  the  land  so  conveyed  to  him,  and  con- 
tinued to  occupy  and  possess  the  same  imtil 
the  time  of  the  foreclosure  sale.  The  appel- 
lants each  claim  rights  in  the  land  based  on 
execution  sales  upon  judgments  rendered 
against  one  or  more  of  the  mortgagors  subse- 
quently to  the  execution  of  the  deed  to  Sper- 
ry, and  prior  to  the  foreclosure  sale.  The 
plaintiff,  in  his  complaint,  does  not  mention 
this  foreclosure  sale.  The  cross-complaints 
of  the  defendants  Graf  and  Benjamin  are 
bills  in  equity,  seeking  to  set  aside  the  sale 
upon  the  sole  ground  that  the  same  was  not 
conducted  in  the  manner  directed  in  the  de- 
cree of  foreclosure.  The  mortgage  upon 
which  the  decree  was  based  provided  that,  in 
the  event  of  foreclosure,  the  premises,  at 
the  oi>tlon  of  the  mortgagee,  might  be  sold  In 


several  parcels,  or  as  a  whole  In  one  parcel. 
The  decree  of  foreclosure,  which  was  enter- 
ed upon  December  13,  1894,  directed  that  the 
premises  be  sold  "In  one  parcel,  as  a  whole, 
and  as  one  farm."  The  sale  did  not  take 
place  until  November  27,  1899.  The  plaintiff 
in  the  foreclosure  suit,  and  several  of  the 
mortgagors  therein,  and  also  said  Sperry, 
were  present  at  the  sale.  Sperry  and  the 
mortgagors  present  requested  the  sheriff  to 
<^er  the  land  in  separate  parcels,  first  offer- 
ing the  portion  of  the  property  not  conveyed 
to  Sperry  by  the  deed  above  mentioned.  The 
plaintiff  consented  to  this,  and  thereupon,  in 
pursuance  of  this  agreement,  the  sheriff  first 
offered  the  property  remaining  to  the  mort- 
gagors after  the  conveyance  to  Sperry,  where- 
upon Sperry  bid  therefor  the  sum  of  |16,- 
722,  which  was  $80.50  in  excess  of  the  amount 
necessary  to  pay  the  mortgage  debt,  inta:- 
est,  and  costs.  The  court  finds  that  ttie  siun 
bid  by  Sperry  was  a  fair  and  reasonable 
price  for  the  premises  sold  to  him,  and  that 
the  premises  so  sold  to  him  were  not  then  of 
any  greater  value  than  the  sum  bid.  There- 
after the  sheriff's  deed  was  made  In  pursu- 
ance of  the  sale  to  Sperry,  and  the  defend- 
ant Stevlnson  has  since  acquired  all  the 
Interest  of  Sperry  under  the  foreclosure  sale, 
and  also  his  title  to  the  100  acres  previously 
purchased  by  him  from  the  mortgagors.  It 
is  not  claimed  by  the  appellants  that  there 
were  any  fraudulent  or  unfair  practices  in 
connection  with  the  foreclosure  sale.  The 
sole  objection  to  the  validity  of  the  sale  is 
that  the  sheriff  disobeyed  the  direction  con- 
tained in  the  decree  that  the  premises  be  sold 
as  a  whole  and  as  one  farm. 

It  is  contended  that  the  appellants,  having 
succeeded  to  the  interests  of  some  of  the 
mortgagors,  had  a  right  to  have  the  sale 
made  in  strict  accordance  with  the  directions 
in  the  decree,  and  that  they  were  prejudiced 
by  the  sale  as  made,  because,  if  the  whole  of 
the  property  had  been  sold,  there  would  have 
been  a  larger  surplus  to  divide  among  those 
interested  therein,  in  which  case  they  claim 
that  they  would  have  been  entitled  to  a 
larger  sum  of  money  than  they  will  receive 
under  the  sale  as  made.  This  contention  is 
based  chiefly  on  the  theory  that  they  would 
have  been  entitled  to  some  portion  of  the  pro- 
ceeds of  the  land  sold  to  Sperry  in  case  that 
tract  bad  been  included  in  the  foreclosure 
sale.  This,  however,  is  a  misconception  of 
their  rights  in  the  premises.  Under  section 
2899  of  the  Civil  Code,  the  rule  is  that,  where 
a  mortgagor  has  sold  a  portion  of  the  mort- 
gaged land,  the  mortgage  must  be  enforced 
first  against  the  unsold  portion  of  the  mort- 
gaged premises,  before  resort  can  l>e  had  to 
the  portion  sold.  Sperry,  it  is  true,  did  not 
appear  in  the  foreclosure  suit  and  ask  that 
the  decree  preserx'e  his  rights  In  this  respect. 
This  right  of  the  purchaser  of  a  portion  of 
the  mortgaged  premises  is,  however,  not  en- 
tirely lost  to  him  by  his  failure  to  seek  or  ob- 
tain the  relief  In  the  action  in  which  the 
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mortgage  la  foreclosed.  The  only  effect  of 
such  failure  la  that  the  right  la  transferred 
to  any  surplus  that  may  arise  upon  the  fore- 
closure sale.  Therefore,  If  the  entire  mort- 
gaged premises  had  been  sold  at  the  foreclo- 
sure sale,  in  the  division  of  the  surplus  Sper- 
ry  would  have  been  entitled  to  the  whole  of 
it,  If  the  same  had  been  necessary  to  make 
up  his  proportion  of  the  purchase  price.  tJp- 
on  the  coming  in  of  the  sheriff's  return  of  the 
foreclosure  sale,  he  could  have  appeared  and 
had  his  right  determined.  The  appellants 
here  would  have  no  right  whatever  to  such 
portion  of  the  surplus  as  Sperry's  land  repre- 
sented In  the  purchase  price.  The  sale  of 
the  whole  of  the  premises  In  one  parcel 
would  therefore  not  Increase  the  amount  of 
the  surplus  to  which  tliey  would  be  entitled, 
and  they  are  In  no  respect  damaged  by  the 
failure  to  sell  Sperry's  land  with  the  other 
tract. 

The  only  ground  upon  which  they  could 
claim  that  they  were  prejudiced  would  be 
upon  the  theory  that,  if  the  whole  tract  had 
been  sold  together,  it  would  have  brought 
more  as  a  whole  than  It  did  upon  the  parcels 
being  sold  separately,  and  that  the  surplus 
to  which  they  would  have  been  entitled 
would  have  been  somewhat  Increased.  This, 
however,  is  no  more  tlwn  saying  that  the 
price  at  which  the  property  was  sold  was  in- 
adequate. It  is  well  settled  that  Inadequacy 
of  price  alone  is  not  a  sufficient  ground  for 
setting  aside  a  foreclosure  sale.  Central  Pa- 
cific R.  R.  Co.  V.  Creed,  70  Cai.  501,  11  Pac. 
772;  Smith  v.  Randall,  6  Cai.  47;  Connick  v. 
Hill,  127  Cai.  165,  50  Pac.  832;  Humboldt, 
etc.,  Soc.  v.  March,  136  Cai.  321,  68  Pac.  968; 
Anglo-Cal.  Bank  v.  Cerf  (Cai.)  75  Pac.  902; 
Fi-eeman  on  Ex.  H  308,  309,  305;  Kleber's 
Void  Jud.  Sales,  §§  355,  356,  357.  But  even 
this  ground  Is  taken  away  by  the  finding  of 
the  court  that  the  property  sold  to  Sperry 
by  the  slieriff  was  not  worth  at  the  time  more 
than  he  bid  therefor,  and  the  further  finding 
that  the  entire  mortgaged  premises  were  not 
at  that  time  worth  more  than  $22,000.  A 
court  win  not  entertain  proceedings  to  set 
aside  a  foreclosure  sale,  although  Irregular, 
upon  tlie  sole  ground,  not  that  ttie  price  is 
Inadequate,  but  that  possibly,  if  it  had  been 
sold  in  a  different  manner,  it  might,  by  some 
fortuitous  circumstance,  have  brought  more 
than  its  actual  value.  There  is  no  claim 
made  that  there  was  any  i)eculiarlty  In  the 
situation  of  the  two  parcels  with  respect  to 
each  other,  of  such  character  that  their  value, 
when  taken  together,  would  exceed  the  sum 
of  the  values  of  each  as  a  separate  farm. 
The  circumstances  indicate  the  contrary,  and 
the  court  finds  that  the  manner  of  selling  the 
premises  in  two  parcels  did  not  cause  It  to 
sell  for  less  than  it  otlierwise  would  have 
brought.  If  there  was  anything  that  would 
make  the  premises  as  a  whole  more  valuable 
than  when  separated  Into  two  parcels,  it  was 
Incumbent  on  the  appellants  to  allege  and 
prove  It    An  irregular  sale  will  not  be  set 


aside  unless  it  Is  shown,  either  from  the  na- 
ture of  the  irregularity  Itself,  or  from  extrin- 
sic facts,  that  Injury  was  caused  thereby. 
Humboldt  v.  March,  supra.  If  a  sale  had 
been  made  of  the  whole  tract,  and  its  full 
value  realized,  the  difference  between  the 
value  of  this  tract,  as  found  by  the  court,  and 
the  value  of  the  whole  tract,  would  liave  be- 
longed to  Sjjerry,  and  not  to  these  appellants. 
Sperry,  having  been  the  first  purchaser,  had 
the  first  right;  and.  If  he  had  allowed  his  land 
to  be  sold  with  the  other,  he  would  have  been 
entitled,  upon  a  division  of  the  surplus,  to 
the  entire  amount  which  the  court  should  find 
represented  the  proceeds  of  his  part  of  the 
property.  The  court  did  not  err  in  refusing 
to  set  aside  the  sale.  The  sale  being  valid, 
it  is  immaterial  what  rights  the  appellants 
may  have  acquired  from  the  mortgagors. 
They  were  all  subject  to  the  decree  of  fore- 
closure and  to  the  rights  of  Sperry,  and  were 
extinguished  by  the  foreclosure  sale  and  tlie 
deed  subsequevtiy  executed  thereunder. 

There  was  no  error  in  rendering  Judgment 
In  favor  of  Stevinson  and  the  Humboldt  Sav- 
ings &  Loan  Society  against  the  appellants 
for  costs.  The  Humboldt  Savings  &  Loan 
Society  disclaimed  any  Interest  in  the  prem- 
ises and  filed  its  disclaimer  before  the  cross- 
complaints  of  the  appealing  defendants  were 
filed.  So  far  as  the  plaintiff  is  concerned, 
its  disclaimer  prevented  the  plaintiff  from  re- 
covering costs  against  it  Its  costs  against 
the  plaintiff  could  not  exceed  the  amount 
necessary  to  enable  It  to  file  its  disclaimer. 
Conceding  this  to  be  error,  it  would  be  for  a 
sum  too  trifling  to  Justify  this  court  In  mod- 
ifying the  Judgment.  As  to  the  other  appel- 
lants, by  their  cross-complaints  they  made  it 
necessary  for  the  corporation  defendant  to 
continue  Us  appearance  in  court,  and  what- 
ever costs  It  was  thus  compelled  to  incur  It 
Is  clearly  entitled  to  recover  against  the  par- 
ties who  unjustly  brought  it  into  court.  It 
will  not  be  seriously  contended  that  Stevin- 
son was  not  entitled  to  his  costs  against  all 
the  parties. 

The  Judgment  is  affirmed. 


We    concur: 
DYKE,  J, 


AXGELLOTTI,    J.;     VAN 


(«9  Kan.  1«> 
REB:D  et  al.  v.  HUMPHREY. 

(Supreme  Court  of  Kansas.    April  9,  1964.) 

LIMITATIONS— PLEADINO—nBatURBER—PBIN- 
CIPAL  AND  SUBETY— BES  JUDICATA. 

1.  A  petition  upon  an  implied  contract  which 
discloses  a  liability  of  more  than  three  years' 
standing,  but  which  alleges  that  defendant  has 
continuously  resided  out  of  the  state  since  a 
time  prior  to  the  accrual  of  the  cause  of  action, 
sufficiently  shows  that  the  statute  of  limitations 
may  not  have  run  to  prevent  that  defense  being 
raised  by  demurrer. 

2.  A  surety  who,  under  legal  compulsion,  pays 
a  judgment  against  his  principal  and  himself, 
may  maintain  an  action  against  his  principal 
for  reimbursement  although  at  the  time  of  such 
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payment  tfae  Judgment  could  not  in  any  manner 
have  been  enforced  against  the  latter  on  account 
of  its  Iiaving  been  dormant  as  to  him  for  more 
than  a  year. 

3.  In  an  action  against  a  principal  by  a  surety 
who  has  paid  a  judgment  rendered  against  both, 
the  principal  is  concluded  by  the  judgment  from 
denying  his  original  liability  to  the  judgment 
creditor. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Dickinson  Coun- 
ty;  O.  Jj.  Moore,  Judge. 

Action  by  Mary  K  Reed  and  others 
against  E.  D.  Humphrey.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Reversed. 

T.  E.  Dewey  and  Garver  &  Larimer,  for 
plaintiffs  in  error.  U.  L.  Humphrey,  for  de- 
fendant in  error. 


MASON,  J.  This  Is  a  proceeding  to  review 
the  ruling  of  the  district  court  in  sustaining 
a  demuiTer  to  a  petition  which  alleged  sub- 
stantially the  following  facts:  In  1884  Lew- 
is A.  Reed  and  William  S.  Hodge,  the  own- 
ers of  certain  real  estate,  executed  a  mort- 
gage upon  it  securing  a  note  to  William 
Bonrdman.  Reed  afterward  conveyed  his 
Interest  In  the  property  to  Hodge,  who 
agreed  to  relieve  Reed  of  liability  on  the 
note.  Hodge  then  conveyed  to  one  C.  J. 
McDlvitt.  who  in  turn  conveyed  to  E.  D. 
Humphrey,  each  deed  including  ah  assumi>- 
tion  of  the  mortgage  by  the  grantee.  In  a 
suit  to  foreclose  the  mortgage  a  personal 
Judgment  was  rendered  against  Hodge, 
Re«l,  and  Humphrey  for  $5,325  on  Septem- 
ber IC,  1800.  The  real  estate  was  sold  un- 
der the  judgment  on  June  8,  1891,  for  $3,000. 
Reed  having  died  on  May  13,  1893,  the  Judg- 
ment was  revived  against  his  administra- 
trix on  April  2.5,  1804,  and  on  appeal  to  the 
district  court  from  the  probate  court  was,  on 
June  26,  1804,  allowed  as  a  claim  of  tlie 
fourth  class  against  the  estate.  The  ad- 
ministratrix paid  the  balance  due  on  the 
Judgment  on  April  8,  1800,  and  later  upon 
her  discharge  her  claim  against  Humphrey, 
based  upon  her  payment  of  the  judgment, 
was  assigned  to  Reed's  heirs,  who  brought 
this  action  against  him  ui>on  such  claim. 
The  petition  was  filed  March  .30,  1001,  and 
contained  an  allegation  that  the  defendant 
was,  and  had  been  continually  for  more 
than  eight  years,  a  nonresident  of  Kansas, 
and  a  resident  of  Oklahoma.  It  Is  contend- 
ed by  defendant  In  error  that  the  demurrer 
was  rightfully  sustained,  because  the  action, 
having  accrued  more  than  three  years  prior 
to  the  filing  of  the  petition,  was  barred  by 
the  statute  of  limitations.  It  Is  argued  that 
the  allegation  that  defendant  had  been  at 
all  times  a  nonresident  of  the  state  is  not 
sufficient  to  forestall  the  attack  by  demurrer, 
and  Coale  v.  Campbell,  58  Kan.  480,  40  Pac. 
604,   and  Investment   Co.   v.   Bergthold,   00 

fT  3.  See  Principal  and  Surety,  vol.  40,  Cent  Dig. 
I  654. 


Kan.  813,  58  Pac.  489,  are  dted  In  support  of 
the  argument  The  former  decision  did  not 
involve  a  question  of  pleading,  and  merely 
held  that  the  fact  of  nonresidence  did  not 
prevent  the  running  of  the  statute.  The  lat- 
ter considered  the  effect  of  a  demurrer  to  a 
reply  which  sought  to  bring  plaintiff  within 
an  exception  to  the  statute,  and  held  that 
an  allegation  of  nonresidence  was  not  suffi- 
cient for  that  purpose,  as  it  was  not  equiv- 
alent to  an  allegation  of  personal  absence 
from  the  state.  An  important  distinction, 
however,  is  to  be  noted  between  that  case  and 
this.  It  is  not  incumbent  uiK>n  the  plaintiff 
in  the  first  instance  to  show  by  his  petition 
that  his  claim  Is  not  barred.  It  is  sufficient 
that  he  does  not  show  that  It  is  barred.  "A 
demurrer  can  be  sustained  on  the  ground 
that  the  cause  of  action  is  barred  only  when 
It  clearly  appears  upon  the  face  of  the  peti- 
tion that  It  is  barred;  and,  if  the  bar  is  not 
so  shown,  it  must  be  raised  by  answer." 
Walker  v.  Fleming,  37  Kan.  171,  176,  14 
Pac.  470,  472.  But  when  the  statute  Is  in- 
terposed in  the  answer  as  a  matter  of  de- 
fense it  devolves  upon  plaintiff  in  his  reply  to 
set  out  facts  showing  that  the  statute  has  not 
run  against  his  claim;  and,  in  order  to  bring 
himself  within  any  exception,  he  must  plead 
facts  showing  not  merely  that  the  statute 
may  have  been  suspended,  but  that  It  must 
have  been.  There  are  many  cases  holding 
that  exceptional  conditions  relied  upon  as 
tolling  the  statute  must  be  strictly  pleaded, 
but  they  are  ordinarily  cases  in  which  the 
question  arose  upon  demurrer  to  the  reply, 
or  In  which  the  distinction  pointed  out  was 
not  noted.  On  the  other  hand,  there  are  well- 
considered  cases  holding  that  averments  in 
the  petition  suggesting  matters  that  might 
prevent  the  running  of  the  statute  are  sub- 
ject to  the  same  rule  as  those  regarding  the 
time  when  the  cause  of  action  arose,  and 
that,  although  it  is  distinctly  shown  that  the 
statutory  period  has  expired,  and  is  not 
shown  that  facts  exist  to  take  the  case  out 
of  the  statute,  yet  the  pleading  is  good 
against  demurrer  if  it  iHtint  out  some  cir- 
cumstance which  may  have  prevented  its 
running.  In  Kennedy  v.  Williams,  11  Minn. 
314  (Gil.  210),  the  complaint  was  upon  a 
note  that  had  been  due  for  more  than  six 
years  (the  limitation  period).  A  partial  pay- 
ment was  alleged,  but  Its  date  was  not  giv- 
en. The  court  said:  "But  the  complaint 
shows  that  a  partial  payment  was  made  at 
some  time.  For  aught  that  appears,  it  might 
have  been  made  at  a  date  late  enough  to 
save  the  statute.  It  cannot,  then,  be  said 
that  the  complaint,  taken  as  a  whole,  shows 
upon  its  face  tliat  the  cause  of  action  was 
barred,  nor  that,  for  this  reason,  it  fails  to 
state  facts  constituting  a  cause  of  action." 
In  Vore  v.  Woodford,  29  Ohio  St.  245,  suit 
was  brought  against  one  of  three  makers 
of  a  note  that  was  barred  unless  saved  by 
payment  alleged  to  have  been  made  in  proper 
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time.  He  demurred  to  the  petition  on  the 
ground  that  It  was  not  alleged  that  the  pay- 
ments -were  made  by  him.  It  was  conceded 
that  a  payment  by  another  maker  would  not 
prevent  the  running  of  the  statute  in  his 
favor.  The  court  said:  "There  is  no  legal 
presumption  or  inference,  from  anything 
stated  in  the  petition,  that  they  [the  pay- 
ments] were  not  made  by  him.  If  made  by 
hlni,  the  cause  of  action  was  not  barred  as 
against  falm.  It  is  only  where  it  appears 
affirmatively  upon  the  face  of  the  petition 
that  the  cause  of  action  therein  stated  Is 
barred  by  the  statute  that  such  bar  can  be 
pleaded  by  demurrer."  These  cases  were 
cited  and  followed  in  Meyer  v.  Blnkleman,  5 
Colo.  2C2.  In  Coney  v.  Home,  03  Ga.  723, 
20  S.  E.  213,  the  question  whether  the  stat- 
ute had  run  depended  upon  when  plaintiff's 
intestate  became  of  age.  The  court  said: 
"It  not  appearing  when  Miss  Taylor  be- 
came of  age,  or  that  immediately  upon  her 
reaching  her  majority  the  alleged  trust  vest- 
ed, we  are  unable  to  determine  the  exact  time 
from  which  the  eleven  years  should  be  com- 
puted; and,  consequently,  the  declaration 
does  not  affirmatively  show  upon  its  face 
that  the  cause  of  action  is  barred.  This  be- 
ing so,  the  defense  of  the  statute  of  limita- 
tions, if  good  at  all,  should  have  been  made 
by  plea,  and  not  by  general  demurrer."  In 
the  case  at  bar  the  allegation  of  defendant's 
nonresldence  is  not  equivalent  to  one  of  per- 
sonal absence,  for  it  cannot  be  snld  that  a 
nonresident  Is  presumed  to  be  at  all  times 
absent  from  the  state.  But  an  allegation  of 
continuous  nonresldence  in  this  state  and 
continuous  residence  in  Oklahoma  from  a 
time  prior  to  the  accrual  of  the  cause  of  ac- 
tion may  well  be  said  to  create  a  presump- 
tion of  presence  in  Oklahoma  and  conse- 
quent absence  from  Kansas  for  a  part  of 
that  period.  This  being  true,  the  situation 
is  the  same  as  though  the  pleader  had  alleged 
that  the  defendant  had  been  absent  from  the 
state  a  part  of  the  time,  without  saying  how 
much  of  it,  since  the  cause  of  action  arose. 
Within  the  reasoning  of  the  authorities  cited, 
we  hold  that  this  was  sufficient  as  against 
a  demurrer  to  show  that  the  statute  of  lim- 
itations might  not  have  run  against  the 
claim.  If  It  could  be  known  from  the  record 
or  otherwise  that  plalutifCs,  meaning  to  rely 
wholly  upon  the  mere  fact  of  nonresldence. 
Intentionally  omitted  from  the  petition  direct 
allegations  as  to  defendant's  absence  from 
the  state,  with  the  very  purpose  that  the 
question  whether  his  nonresldence  would 
suspend  the  operation  of  the  statute  might 
be  determined,  this  court  might  doubtless  be 
Justified  in  holding  tne  demurrer  good.  But 
the  fact  appears  to  be  that  such  omission 
was  inadvertent,  and  therefore  a  liberal 
rule  of  construction  should  be  adopted.  "In- 
advertent omissions  of  fact  from  a  pleading, 
especially  where  *  •  *  they  may  be  cov- 
ered by  broad  and  general  allegations,  are 
generally    looked    upon    leniently    by    the 


courts."  Lapcre  v.  Luckey,  23  Kan.  634,  33 
Am.  Rep.  196. 

It  is  further  argued  that  the  Judgment  is 
no  longer  In  force  against  defendant,  both 
because  it  had  been  dormant  for  more  than  a 
year  when  this  action  was  begun,  and  lie- 
cause  it  had  been  paid  without  notice  being 
filed  with  the  clerk  of  a  claim  for  repay- 
ment, under  section  480  of  the  Code.  But 
that  notice  need  only  be  given  where  it  is  de- 
sired to  preserve  a  remedy  under  the  Judg- 
ment itself  (Ft.  Scott  V.  Railroad  Co.,  67 
Kan.  — ,  72  Pac.  238),  and  the  present  ac- 
tion is  not  founded  upon  the  Judgment  but 
upon  the  fact  of  its  compulsory  payment  by 
the  administratrix.  Nor  is  it  material  wheth- 
er the  Judgment  was  enforceable  against 
defendant  at  the  time  it  was  paid.  "If  at 
the  time  the  payment  is  made  the  surety 
making  such  payment  is  himself  legally 
bound  to  pay  the  debt,  he  may  recover  from 
the  principal  debtor  or  co-surety,  although  at 
the  time  the  payment  was  made  by  htm  the 
principal  or  co-surety  was  discharged  from 
the  debt  by  limitation."  Faires  v.  Cockerell, 
88  Tex.  428,  31  S.  W.  190,  639,  28  L.  B.  A. 
.528.  See,  also.  Camp  v.  Bostwick,  20  Ohio 
St.  337,  5  Am.  Rep.  009;  Martin  v.  Frontz, 
127  Pa.  389,  18  Atl.  20.  14  Am.  St.  Rep.  859. 

It  Is  also  objected  that,  the  provision  of  the 
deed  to  defendant  by  which  he  agreed  to 
assume  tlie  mortgage  as  a  part  of  the  pur- 
chase money  did  not  impose  a  personal  lia- 
bility upon  him.  The  ground  of  this  ob- 
jection is  not  apparent.  "The  word  'as- 
sumes' in  the  deed  is  usually  construed  to 
mean  the  same  as  'assumes  to  pay,'  and  is 
therefore  equivalent  to  a  personal  covenant 
by  the  grantee."  20  A.  &  E.  Encye.  of  L. 
989.  Here  each  successive  grantor  appears 
to  have  been  personally  liable  for  the  mort- 
gage debt,  so  that,  according  to  the  prevail- 
ing doctrine,  the  assumption  by  the  last 
grantee  inured  to  the  benefit  of  the  owner  of 
the  mortgage,  and  made  the  defendant  a 
surety  for  the  original  debtor.  20  A.  &  E. 
Encyc.  of  L.  1000.  Moreover,  the  Judgment 
was  conclusive  upon  the  defendant  that  he 
was  liable  for  the  payment  of  the  mortgage 
debt.  Dewltt  v.  Boring,  123  Ind.  4,  23  N.  R 
1085. 

A  final  contention  is  that  no  right  of  re- 
covery is  shown  in  these  plaintiffs  because 
there  is  no  allegation  that  the  estate  was  sol- 
vent, the  argument  being  that,  if  there  were 
other  claims  against  it  that  would  have  ex- 
hausted all  Its  assets,  the  heirs  suffered  noth- 
ing by  the  payment  of  this  one  by  the  admin- 
istratrix. Such  Insolvency  is  not  to  be  pre- 
sumed, however.  The  presumption  is  rath- 
er, from  the  order  of  the  probate  court  for  an 
assignment  of  the  claim,  that  the  debts  were 
all  paid.  And  the  plaintiffs  sue  not  merely 
as  heirs,  but  as  assignees  of  the  administra- 
trix. 

The  Judgment  Is  reversed,  with  directions 
to  overrule  the  demurrer.  All  the  Justices 
concurring. 
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(69  Kan.  134) 

SYKES  et  al.  v.  CITIZENS'  NAT.  BANK  OF 
DBS  MOINES. 

(Supreme  Court  o£  Kansas.     April  9,  1904.) 

NONNEOOTIABLE    NOTE  —  PAYMENT  —  APPUCA- 
HON— ACCEPTANCE.   ' 

1.  The  makers  of  a  nonnegotiable  note  ship- 
ped cattle  to  the  payees,  -with  directions  to  sell 
them  au<l  apply  the  proceeds  to  its  payment. 
Before  this  the  payees  had  diecounted  and  as- 
sifrned  the  note  to  a  banlc,  without  notice  to  the 
makers.  The  payees,  after  selling  the  cattle 
and  crediting  the  proceeds  to  the  account  of  the 
payors,  wrote  a  letter  to  the  latter,  stating, 
"We  applied  the  proceeds  of  your  sale  as  di- 
rected, and  will  call  in  the  note  and  obtain  for 
yon  all  the  rebate  possible  on  same."  Held,  that 
the  promise  of  the  payees  to  call  in  the  note, 
having  been  made  after  the  application  of  the 
money  received  from  the  sale  of  the  cattle  to  the 
discharge  of  the  indebtedness,  did  not  aSect 
the  validity  of  the  payment  of  the  note. 

2.  Payment  by  the  makers  of  the  amonnt  of  a 
nonnegotiable  note  before  its  maturity  to  th« 
payees  thereof,  and  its  acceptance  by  the  latter, 
without  notice  of  a  transfer  of  the  paper,  will 
discharge  the  makers  from  all  claims  of  the 
transferee. 

(SyUabus  by  the  Court.) 

Error  from  District  Court,  Wyandotte 
Countj-;   E.  L.  Fischer,  Judge. 

Action  by  the  Citizens'  National  Bank  of 
Des  Moines  against  R.  A.  Sykes  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Reversed. 

This  action  was  brought  by  the  above- 
named  bank  to  recover  from  B.  A.  Sykes  & 
Son  the  amount  of  a  promissory  note,  a  copy 
of  which  reads: 

"$363C.83.  New  Murdock,  Kansas,  Sept 
22,1899.  Two  hundred  seventy  days  after  date 
without  grace  for  value  received,  we  promise 
to  pay  to  Ladd,  Penny  &  Swazey,  or  order 
thirty-six  hundred  thirty-six  &  s^/ioo  dollars, 
at  the  otHce  of  Ladd,  Penny  &  Swazey  Live 
Stock  Exchange  Kansas  City,  with  interest 
after  maturity  at  8  per  cent  per  annum  un- 
til paid.  The  makers  and  endorsers  hereof 
hereby  severally  waive  protest,  demand,  and 
notice  of  protest  and  non-payment  In  case 
this  note  is  not  paid  at  maturity  and  agree 
to  all  extensions  and  partial  payments,  be- 
fore or  after  maturity,  without  prejudice  to 
bolder.    R.  A.  Sykes  and  Son. 

"Due  June  19—1900.     #  of  1012. 

"P.  O.  New  Murdock,  Ks.    1543." 

The  note  was  indorsed  as  follows:  "No- 
tice, demand  and  protest  waived.  Payment 
guaranteed.    Ladd,  Penny  &  Swazey." 

Defendants  below  (Sykes  &  Son)  answered 
that  on  September  28,  1899,  Ladd,  Penny  & 
Swazey,  the  payees  of  the  note,  indorsed  and 
transferred  it  to  the  Citizens'  National  Bank, 
together  with  a  chattel  mortgage  given  by 
plaintiffs  in  error  to  secure  Its  payment;  that 
on  March  28,  1899,  the  makers  of  the  paper 
In  good  faith  paid  the  amount  thereof  to 
I.4idd,  Penny  &  Swazey,  who  accepted  the 
same,  and  gave  plaintiffs  In  error  credit 
therefor;   that  the  payment  was  made  with- 

f  2.  See  Bills  and  Notes,  vol.  7,  Cent.  Dig.  {  1242. 


out  notice  to  the  makers;  and  that  the  note 
had  been  transferred.  A  demurrer  was  inter- 
posed to  this  answer,  on  the  ground  "that 
the  facts  set  forth  in  said  answer  do  net 
constitute  a  defense  to  plaintiff's  cause  of 
action,  and  are  insufficient  In  law  as  a  de- 
fense." After  a  hearing  on  the  demurrer, 
the  court  announced  that  it  should  be  sus- 
tained, but  no  order  to  that  effect  was  enter- 
ed, by  reason  of  the  death  of  R.  A.  Sykes, 
one  of  the  defendants,  which  was  suggested 
to  the  court.  The  action  was  then  revived 
In  the  names  of  the  executors  of  the  de- 
ceased, and  defendants  below  were  given 
time  to  plead.  They  then  filed  an  answer 
In  two  cotmts  or  paragraphs.  The  first  was 
a  defense  of  payment  to  Ladd,  Penny  & 
Swazey,  in  substantially  the  same  language 
set  out  in  the  original  answer,  the  substance 
of  which  Is  above  stated.  The  second  count 
of  the  answer  averred  that  Ladd,  Penny  & 
Swazey  were  agents  of  the  bank  for  the 
collection  of  the  note. 

On  the  trial  the  court  excluded  evidence  of 
payment  offered  by  defendants  below  until 
there  was  a  showing  by  them  that  Ladd, 
Penny  &  Swazey  bad  authority  from  the 
bank  to  receive  the  amount  of  the  note.  The 
following  question  propoimded  by  counsel  for 
Sykes  &  Son  to  Mr.  Ladd,  and  the  objections 
and  rulings  thereon,  Indicate  the  position 
taken  by  the  court  below:  "Q.  You  may 
state  as  a  member  of  that  firm"  (Ladd,  Pen- 
ny &  Swazey)  "whether,  on  or  about  the 
28th  day  of  March,  1900,  Mr.  Sykes  paid  that 
note,  or  not,  to  the  firm  of  Ladd,  Penny  & 
Swaaey.  Mr.  McCue:  To  that  I  object  with- 
out some  showing  of  the  authority  of  Ladd, 
Penny  &  Swazey  to  receive  it.  The  Court: 
Sustained.  Q.  You  may  state,  Mr.  Ladd, 
whether,  on  or  about  the  28th  day  of  March, 
1900,  one  R.  A.  Sykes  &  Son  shli^>ed  the 
cattle,  with  instructions  to  apply  the  pro- 
ceeds to  the  payment  of  the  note  in  suit. 
Mr.  McCue:  That  we  object  to  until  they 
show  the  agency,  or  show  that  the  proceeds 
were  remitted  to  the  plaintiff."  Counsel  for 
the  bank  admitted  on  the  trial  that  Sykes  & 
Son  had  paid  the  amount  of  the  note  to  Ladd, 
Penny  &  Swazey. 

The  following  letters  were  excluded  by  tlie 
court  on  objections  from  counsel  for  the 
bank,  for  the  reasons  stated  In  the  objec- 
tions to  the  testimony  of  the  witness  Ladd 
above  set  out: 

"R.  A.  Sykes  &  Son,  Dealers  in  Live  Stock, 
Grain  and  Coal.  New  Murdock,  Kans.,  March 
26,  19(K).  Ladd,  Penny  &  Swazey,  Gent&— 
We  do  not  seem  to  be  able  to  sell  our  cat- 
tle at  4.25  In  Wichita  at  pi-eaent  Will  ship 
4  cars  tomorrow  Tuesday.  We  want  to  pay 
our  note  ¥3300.  The  bal.  please  Ex  to  us. 
Will  you  kindly  wire  the  sale.  Yours,  etc. 
H.  A.  Sykes  &  Son.  P.  S.  Shall  put  up  one 
more  car  of  the  steers  you  shipped  In." 

"Iiadd,  Penny  &  Swazey,  Live  Stock  Ct«n- 
mission  Merchants.  Kansas  City,  Mo.,  March 
2Sth,  1900.     B.  A.  Sykes  &  Son,  New  Mur- 
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dook,  Knns.— Dear  Sirs:  Your  letter  received 
and  we  applied  the  proceeds  of  your  sale  as 
directed,  and  will  call  in  the  note  and  obtain 
for  you  all  the  rebate  possible  on  the  same. 
Respectfully  yours,  Ladd,  Penny  &  Swnzey." 

"R.  A.  Sykes  &  Son,  Dealers  In  Live  Stock, 
Grain  and  Coal.  New  Murdock,  Kans.,  May 
7,  1900.  Ladd,  Penny  &  S\vazey— Gents:  We 
have  not  reed  our  $3G36  note  yet  also  the 
overpaid  Interest.  Will  you  kindly  give  this 
matter  your  attention.  Yours,  etc.  R.  A. 
Sykes  &  Son." 

A  bookkeeper  in  the  employ  of  Ladd,  Pen- 
ny &  Swazey  testiUed  that  the  proceeds  of 
the  sale  of  cattle  shipped  to  the  latter  by 
S.vkes  &  Son  was  placed  to  the  credit  of 
either  the  Union  Brokerage ,  Company  (to 
which  company  the  note  had  been  sold)  or 
to  Sykes  &  Son;  that  the  balance  over  the 
amount  of  the  note  had  been  sent  to  de- 
fendants below;  that  a  sufficient  amount  de- 
rived from  the  proceeds  of  the  cattle  sale 
had  been  credited  either  to  Sykes  &  Son  or 
the  brokerage  company  to  take  care  of  the 
note. 

The  district  court  Instructed  the  Jury  to 
return  a  verdict  in  favor  of  the  bank,  and 
against  Sykes  &  Son,  for  the  amount  of  the 
note  and  Interest,  which  was  done.  The  lat- 
ter complain. 

S.  S.  Ashbaugb,  for  piaintilTs  in  error.  J. 
D.  McCue  and  Stewart  Taylor,  for  defendant 
In  error. 

SMITH,  3.  (after  stating  the  facts).  The 
note  for  the  amount  of  which  Judgment  was 
rendered  was  a  nonnegotlable  instrument. 
Bank  v.  Gunter,  67  Kan.  227,  72  Pac.  842. 
It  is  evident  that  the  court  below  regarded 
the  note  as  negotiable,  otherwise  the  demur- 
rer to  the  original  answer,  alleging  payment 
by  the  makers  to  the  payees,  would  have 
been  overruled.  The  testimony  admitted 
showed  payment  by  Sykes  &  Son  to  Ladd, 
Penny  &  Swazey  before  the  maturity  of  the 
paper.  The  payment  was  made  by  the  ship- 
ment of  cattle  to  the  latter.  The  makers  of 
the  paper  had  no  notice  of  its  transfer  on 
March  28,  1000,  when  the  proceeds  of  the 
cattle  shipped  by  them  to  Ladd,  Penny  & 
Swazey  were  placed  to  their  credit  in  sjitis- 
faction  of  tlje  debt  evidenced  by  the  note. 
That  the  note  was  not  due  did  not  affect  the 
siilflciency  of  the  payment  There  was  no 
objection  on  the  part  of  the  payees  to  re- 
ceiving the  amount  prior  to  the  maturity  of 
the  debt. 

Considering  the  letters  which  passed  be- 
tween the  parties  as  having  been  admitted 
in  evidence,  tliey  show  tliat  on  March  20, 
1000,  defendants  below  wrote  to  Ladd,  Penny 
&  Swazey,  stating,  "Will  sliip  4  cars  tomor- 
row Tuesday.  We  want  to  pay  our  note 
?3.300.  The  bal.  please  Ex  to  us."  In  re- 
sponse to  this,  two  days  later,  Ladd,  Penny 
&,  Swazey  wrote  to  Sykes  &  Son,  "Your  let- 
ter received  and  we  applied  the  proceeds  of^ 


your  sale  as  directed,  and  will  call  in  the 
note  and  obtain  for  you  all  the  rebate  possible 
on  same."  The  information  contained  in  this 
letter  assured  the  debtors  that  the  proceeds 
of  the  cuttle  sale  had  been  applied  as  they 
directed;  that  Is,  to  the  payment  of  the  note. 
The  volunteered  statement  by  the  payees 
that  they  would  call  in  the  note  and  obtain 
all  rebate  possible  came  after  the  proceeds 
of  the  cattle  sale  had  been  appropriated  by 
Ladd,  Penny  &  Swazey  to  the  payment  of 
the  indebtedness.  The  payment  was  com- 
plete, and  the  debt  discharged,  at  the  moment 
the  payees  sold  the  cattle  and  received  from 
the  proceeds  a  sufficient  sum  to  pay  the 
amount  of  the  note.  When  this  was  done, 
the  instructions  contained  in  the  letter  ot 
Sykes  &  Son  of  March  26th  were  complied 
with. 

The  vital  question  is  whether  the  makers 
of  the  note,  at  the  time  they  paid  the  amount 
of  it  to  the  original  payees,  were  without 
notice  that  the  latter  Iiad  by  assignment 
parted  with  their  ownership.  If  the  payors 
had  such  notice  before  payment,  they  are 
not  protected.  If  they  paid  without  notice, 
the  debt  is  discharged.  That  part  of  the 
letter  of  March  28th  from  Ladd,  Penny  & 
Swazey  to  Sykes  &  Son  In  which  they  say 
that  the  proceeds  of  the  sale  of  cattle  were 
applied  as  the  latter  directed  narrated  a  past 
transaction,  and  the  remainder,  which  in- 
formed them  that  they  would  call  In  the 
note,  was  a  promise  to  do  something  in  the 
future,  which  in  no  manner  affected  the  ap- 
plication of  the  payment  to  the  debt  made 
before  the  letter  was  written.  The  letters 
should  have  been  received  in  evidence,  and 
the  case  submitted  to  the  Jury. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  a  new  trial  granted.  All  the 
Justices  concurring. 


(69  Kan.  144) 
COGHLAN  V.  WILLIAMS  et  al. 
(Supreme  Court  of  Kansas.     April  9,  1904.) 

APPEAL— REVIEW — CONSTITUTIONAI,    QUESTION 

1.  Where,  for  the  purpose  of  conferring  Juris- 
diction, the  trial  judge  certifies  that  a  consti- 
tutional question  is  involved  in  proceedings  in 
error  commenced  in  this  court,  and  no  reference 
is  made  in  the  oral  argument,  or  in  the  brief 
of  plaintiff  in  error,  to  any  constitutional  ques- 
tion, and  no  constitutional  question  is  involved 
in  any  of  the  questions  argued  in  this  court,  it 
will  be  assumed  that,  if  there  is  a  constitutional 
question  in  the  case,  it  has  been  waived. 

2.  When  the  amount  in  controversy  is  such 
that  this  court  has  no  Jurisdiction  to  review  the 
proceedings  of  the  lower  court,  but  there  is  at- 
tached to  the  case-made  a  certificate  of  the  trial 
judge  that  there  is  a  constitutional  question  in- 
volved, this  court  will  not  review  any  other 
question  in  the  case. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Leavenworth 
County;   J.  H.  Gillpatrlck,  Judge. 

.\ctiou  by  Dennis  Coghlan  against  J.  T. 
Williams  and  others.  Judgment  for  defend- 
ants, and  plalutlfl  brings  error.    Affirmed. 
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S.  E.  Wheat,  for  plaintiff  In  error.  J.  H. 
Wendoiff  and  C.  P.  Kutherford,  for  defend- 
ants In  error. 

GRKENE,  J.  This  lawsuit  grew  out  of  a 
proceeding  to  establish  the  comers  and 
boundaries  of  defendants'  land.  After  the 
filing  of  the  surveyor's  report  the  plaintiff 
appealed  to  the  district  court,  where  the  sur- 
vey was  set  aside  because  of  some  Irregulari- 
ties in  the  proceeding.  The  court  appointed 
a  surveyor,  who  made  a  survey,  determined 
the  boundaries,  located  the  comers  of  the 
laiid,  and  made  his  report  to  the  court.  This 
report  was  confirmed.  The  plaintiff  prose- 
cutes this  error  to  reverse  the  several  or- 
ders aud  final  judgment  of  the  court. 

The  Jurisdiction  of  this  court  is  challenged 
for  the  reason  that  the  amount  in  controver- 
sy does  not  exceed  $100,  exclusive  of  costa 
Tlie  record  does  not  disclose  the  amount  or 
value  in  controversy.  To  this  record  is  at- 
tached a  certificate,  signed  by  the  Judge  who 
trle<l  the  cause,  stating  that  a  constitutional 
question  is  involved.  There  was  no  consti- 
tutional question  presented  in  the  oral  argu- 
ment nor  in  plaintiff's  brief.  Not  being  in- 
formed what  question  of  constitutional  law 
1b  involved,  nor  what  the  conteutiou  of  plain- 
tiff upon  such  question  may  be,  we  assume 
that  it  has  l)een  waived.  Several  alleged  er- 
rors are  argued,  but  none  involve  a  consti- 
tutional question.  The  law  which  confers 
uj-on  this  court  Jurisdiction  to  review  pro- 
ceedings in  error  because  a  constitutional 
question  is  involved  does  not  give  it  Juris- 
diction to  determine  other  questions  arising 
in  the  trial.  JIo.  Pac.  Kly.  Co.  v.  Klmbai:, 
48  Kan.  384,  2«  Pac.  004. 

For  the  reasons  here  suggested,  the  Judg- 
ment of  the  court  below  is  atUrmed.  All 
the  Justices  concurring. 


(«9Kan.  84«) 
DOUGLASS  T.  GALEND  et  al.  (two  cases). 
(Supreme  Court  of  Kansas.    April  9,  ISNH.) 

ACTIOKS  —  ABATEMENT— DEATH  —CONTINUANCE 
AOAINST  HEIKS. 

1.  An  action  to  recover  possession  of  rcnl  es- 
tate cannot  be  maintained,  after  the  death  ot 
defendant,  without  amending  the  iM^tition  by 
substituting  tlie  widow  aud  heirs  of  deceased  as 
parties  defendant. 

Errors  from  District  Court,  Leavenwortt 
County;  J.  11.  Gillpatrick,  Judge. 

Separate  actions  by  John  C.  Douglass 
against  A.  Galond  and  Joseph  Soupseit,  and 
against  A.  Galend  and  Joliu  Clnrk.  There 
was  Judgment  for  defpndiuit.s  for  costs  in 
each,  aud  plaintiff  brings  error.    AUlrnictl. 

John  C.  Douglass,  In  pro.  iier.  John  T. 
O'Keefe,  for  defendants  in  error, 

PEU  CURIAM.  These  actions  were  begun 
by  Douglass  against  A.  Galend  and  Joseph 
Soupselt  in  one  case,  and  by  the  same  plain- 
tiff against  A.  Galend  aud  John  ClarlE  in  the 


other,  to  recover  possession  of  real  estate 
and  the  rents  and  profits  thereof.  The  two 
actions  were  begun  on  August  5,  1887.  Ga- 
lend answered,  and  Douglass  replied  thereto 
on  August  27,  1887.  The  records  show  that 
the  actions  were  pending  until  September  5, 
18i)3,  when  A.  Galend  died,  and  the  actions 
were  revived  In  the  names  of  his  widow,  Ag- 
lace  Galend,  his  two  sons,  Alfred  and  Arthur 
Galend,  and  Albertl  Favier,  heir  and  legatee, 
the  only  heirs  of  the  deceased.  The  peti- 
tions were  not  amended.  On  December  4, 
1894,  Agiace  Galend,  the  widow,  and  Alfred 
Galend  and  Arthur  Galend,  the  two  sons, 
filed  in  the  cases  entries  of  appearance.  Al- 
bertl Favier  did  the  same,  but  the  actions, 
were  afterwards  dismissed  as  to  him.  No 
pleadings  were  filed  by  the  widow  and  sons 
of  A.  Galend,  deceased.  When  the  cases  were 
called  for  trial  they  disclaimed,  and  Judg- 
ment was  entered  in  their  favor  for  costs. 
Of  this  the  plaintiff  in  error  complains. 

Wd  do  not  think  that  the  court  erred  In 
this  ruling.  There  is  nothing  in  either  record 
to  show  that  the  petitions  were  amended  by 
making  the  widow  and  sons  of  A.  Galend  par- 
ties defendant  after  the  latter's  death. 
There  was  no  right  to  maintain  the  action 
without  such  amendment.  C.  B.  U.  P.  Rid. 
Co.  T.  Andrews,  Adm'r,  34  Kan.  5«3,  9  Pac. 
213. 

Plaintiff  in  error  states  that  the  heirs  of  A. 
Galend  litigated  with  him  for  about  13  years. 
There  is  nothing  In  either  record  to  bear  out 
this  assertion. 

The  Judgments  will  be  affirmed. 


(M  Kan.  SI) 
McNULTY  et  al.  v.  EXCHANGE  BANC  OF 
STOCKTON,  KAN. 

(Supreme  Court  of  Kansas.     April  9,  1904.J 

EJECTMENT— SECONn  TRIAL. 

1.  Where  in  an  action,  which  under  the  pet' 
tion  is  one  only  for  partition,  the  sole  litigated 
que.stion  is  one  as  to  plaiiitifTs  title  to  the  lan<: 
sought  to  be  jMrtitioned,  the  action  is  in  e? 
senoe  one  in  ejectment,  and  as  such  the  defeat- 
ed party  is  entitled  to  a  second  trial,  as  of  righl, 
upon  proiter  demand. 

(t^ilabus  by  the  Court.) 

Error  from  District  Cotirt,  Rooks  County; 
Clias.  W.  Sniltli,  Judge. 

Action  by  the  Exchange  Bank  of  Stockton 
against  Philip  McNulty  and  others.  Judg- 
ment for  plaintiff.  Defendants  bring  error. 
Reversed. 

S.  N.  IIawke.s,  for  plaintiffs  in  error;  W 
B.  Ham,  for  defendant  in  error. 

Cf.X.VlNGHAM,  J.  The  petition  in  this 
action  was  one  solely  for  partltkm;,  it  sought 
no  other  relief.  At  various  stages  in  the 
progress  of  the  case,  and  In  various  ways, 
the  dpfpndants  attempted  to  bring  Into  the 
case  the  question  of  i)luIntilT'8  title  to  the 
real  estate  being  partitioned.  The  entire 
controversy  as  developed  by  the  evideuce  was 
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as  to  plaintiff's  title,  so  that  upon  the  trial 
the  questions  litigated  and  determined  were 
those  only  which  characterize  an  action  in 
ejectment.  The  plaintiff  was  not  in  posses- 
sion. The  coiu"t  having  rendered  judgment 
for  the  plaintiff,  the  defendants  demanded  a 
second  trial  In  accordance  with  the  statu- 
tory proTlslon  in  cases  of  ejectment;  this 
was  denied.  In  this  the  court  was  in  error. 
While  the  petition  on  Its  face  was  one  in 
partition,  and  In  partition  only,  still  the  case 
as  presented  and  tried  was  one  In  ejectment, 
and,  so  far  as  the  litigated  questions  were 
concerned,  In  ejectment  only.  An  action  is 
what  Its  nature  malies  it,  and  not  what  It 
Is  named.  Nelson  v.  Stull,  65  Kan.  585,  68 
Pac.  617,  70  Pac.  590.  An  action  In  eject- 
ment cannot  be  made  one  In  partition  simply 
by  calling  It  such.  True,  an  action  In  eject- 
ment and  one  for  partition  may  be  joined, 
but  a  plaintiff  out  of  possession  may  not 
maintain  an  action  in  partition  against  a  de- 
fendant in  possession,  who  denies  his  title, 
without  first  litigating,  under  pleadings  prop- 
erly formed,  the  question  of  title.  Denton 
'r.  Fyfe,  65  Kan.  1,  68  Pac.  1074,  93  Am.  St 
Rep.  272;  Chandler  v.  Richardson,  65  Kan. 
152,  69  Pac.  168. 

I  Many  questions  are  raised  in  this  cas« 
relative  to  the  plaintiff's  right  of  recovery. 
jAll  of  them  turn  about  his  riglit  of  title  and 
conseiiuent  right  of  possession.  AVe  choose 
to  pass  on  none  of  them.  The  plaintiffs  In 
eiTor  being  entitled  to  a  second  trial  upon 
their  demand  therefor,  the  questions  now 
here  as  to  title  may  not  be  again  presented, 
at  least  in  their  present  form. 

The  case  will  be  reversed  and  remanded 
for  a  second  trial,  with  the  suggestion  that 
the  pleadings  be  so  recast  as  that  the  entire 
issues  Involved  may  be  properly  presented 
and  regularly  tried  upon  such  second  trial. 
AH  the  Justices  concurring. 


<t»  Kan.  140) 
JORDON  et  al.   v    WESTERN   UNION 
TELEGRAPH  CO. 

(Supreme   Court  of   Kansas.     April   9,   1904.) 

EqUITT— JUBISDICTtON  —  INJirNCTION  —  VEXA- 
TIOUS  SUITS— FOBEION    COBPOBATIONS — 
BEFERGNCE. 

1.  Courts  of  equity  have  jurisdiction  to  en- 
tertain an  action  brought  to  enjoin  the  prosecu- 
tion of  a  large  number  of  suits  in  another  court 
where  such  actions  are  groundless,  vexatious, 
and  not  prosecuted  in  good  faith. 

2.  An  action  by  a  nonresident  corporation 
doing  business  in  this  state  will  not  be  dis- 
missed because  it  has  not  technically  complied 
with  the  provisions  of  section  1283,  Gen.  St. 
1901,  when  an  honest  effort  to  comply  has  been 
made,  and  a  compliance  had  so  far  as  was  pos- 
sible. 

3.  Under  the  facts  as  disclosed  by  the  record 
in  this  case  it  is  heid  that  an  allowance  of  $2,150 
to  the  referee  for  his  sen-ices  as  such  for  30 
davs   is  excessive,   and   is  ordered  reduced   to 

?i;ooo. 

(Syllabus  by  the  Court.l 

f  1.  See  Injunction,  voL  27,  Cent.  Dig.  Si  18,  31. 


Error  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  the  Western  Union  Telegraph 
Company  against  Josiab  Jordon  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Modified. 

Allen  &  Allen,  E.  D.  McKeever,  W.  S.  Mc- 
Clintoclc,  J.  S.  Ensminger,  Stebbins  &  Evans, 
and  S.  B.  Isenhart,  for  plaintiffs  In  error. 
Rosslngtou,  Smith  &  West  and  George  H. 
Fearons,  for  defendant  in  error. 

CUNNINGHAM,  J,  The  object  of  this  ac- 
tion was  to  enjoin  the  prosecution  of  542  sep- 
arate suits  brought  by  the  defendants  Jor- 
don, Biaclcman,  Armstrong,  Kassabaum,  and 
Jones,  by  their  attorneys,  McKeever  &  Mc- 
Cllntock,  before  T.  T.  Wright,  a  justice  of 
the  peace  of  Shawnee  county.  The  petition 
shows  that  the  plaintiff  was  a  telegraph  com- 
pany doing  business  in  the  state  of  Kansas 
and  the  various  other  states  of  the  Union; 
that  there  had  been  presented  to  it  by  the 
several  defendants  in  the  aggregate  542  tele- 
grams for  transmission  over  its  lines,  ac- 
companied by  a  fee  of  15  cents  for  each  one, 
with  a  demand  that  such  messages  be  trans- 
mitted—all this  in  pursuance  of  the  provisions 
of  chapter  38,  p.  117,  of  the  Session  I^aws  of 
the  SiHidal  Session  of  1808;  that  such  trans- 
mission was  refused,  and  thereupon  the  542 
actions  were  brought  as  above  noted,  each 
for  the  recovery  of  the  penalty  and  attorney's 
fee  provided  for  in  said  act;  that  the  act 
was  unconstitutional  and  void,  and  therefore 
that  no  recovery  could  be  bad  against  the 
plaintiff  in  any  of  said  actions;  that  none  of 
said  telegrams  were  tendered  for  transmis- 
sion in  good  faith,  and  that  said  suits  were 
brought  for  the  purpose  of  annoying  and 
vexing  the  plaintiff;  and  prayed  that  the 
defendants  might  be  permanently  restrained 
in  the  prosecution  of  said  actions.  As  a  fea- 
ture of  the  claimed  unconstitutionality  of  the 
questioned  act,  it  was  averred  that  the  rate 
for  the  transmission  of  messages  as  therein 
fixed  was  Inadequate  and  confiscatory.  The 
defendants  filed  various  motions  and  demur- 
rers raising  different  questions  of  law,  and 
upon  the  consideration  of  which  Justice  of 
the  Peace  Wright  was  dismissed  from  the 
case.  The  Issues  were  finally  closed  by  an- 
swer, and  Hon.  J.  G.  Slonecker  was  appoint- 
ed as  referee  to  take  evidence  and  make  find- 
ings of  fact  and  of  law,  which  in  due  time  he 
did,  and  upon  which  the  court  rendered  judg- 
ment as  prayed  for,  to  reverse  which  the 
plaintiffs  In  error  are  now  here. 

Not  a  few  of  the  questions  raised  are  aca- 
demic and  moot  merely,  the  law  under  which 
the  542  actions  were  brought  before  Justice 
of  the  Peace  Wright  having  been  by  thin 
court  decided  to  be  unconstitutional  and 
A'oid.  These  542  suits  had  no  basis  of  law 
upon  which  to  stand.  W^estcm  Union  Tele- 
graph Company  v.  Austin,  67  Kan.  203,  72 
Pac.  800. 
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Some  of  the  points  raised,  however,  may 
be  entitled  to  brief  consideration.  It  is 
claimed  that  the  court  had  no  Jurisdiction  to 
determine  the  matters  involved.  Inasmuch  as 
all  of  these  questions  were  embraced  In  the 
actions  pending  before  Justice  of  the  Peace 
"Wright,  which  actions  were  for  the  recovery 
of  money,  and  in  which  the  parties  had  a 
right  to  a  trial  by  Jury;  that  this  right  could 
not  be  taken  from  them  thus  indirectly  by 
the  interference  of  a  court  of  equity.  It  has 
long  been  a  well-recognized  function  of 
courts  of  equity  to  take  cognizance  of  actions 
lilie  this.  Here  were  542  separate  suits, 
w^hich  the  petition  alleged  to  be  not  only 
groundless,  but  vexatious,  and  brought  for 
the  purpose  of  annoying  the  plaintiff.  The 
question  is  whether  the  actions  may  be  main- 
tained at  all,  rather  than  whether  upon  a 
trial  of  them  a  Jury  may  be  had.  Surely,  It 
would  be  inequitable  to  permit  parties  to  pro- 
ceed seriatim  to  the  trial  of  542  baseless  and 
vexatious  actions  for  the  purpose  of  accom- 
plishing no  beneficial  result.  The  mere  mul- 
tiplicity of  actions  might  not  constitute 
ground  for  the  relief  here  sought,  though  we 
are  not  sure  but  that  Instances  are  found 
where  courts  have  Interfered  to  stay  pro- 
ceedings upon  all  but  one  of  a  like  series  of 
actions  until  the  merits  may  be  determined 
by  the  trial  of  that  one.  However  this  may 
be,  certain  It  is  that,  if  the  actions  are  not 
only  numerous,  but  vexations  and  ground- 
less, as  here  alleged,  equity  will  promptly  in- 
tervene. Cole  V.  Young  et  al.,  24  Kan.  43.i; 
Enc.  of  P.  &  P.  vol.  3,  p.  565;  Third  Ave.  R. 
R.  Co.  V.  Mayor,  54  N.  T.  159;  Board  Super- 
visors V.  Deyoe,  77  N.  T.  219. 

It  Is  further  claimed  that  the  petition 
showed  that  the  plaintiff  had  no  right  to 
maintain  this  action,  It  not  having  compiled 
with  the  provisions  of  section  1283,  Gen.  St. 
1901,  and  therefore  that  the  demurrer  should 
have  been  sustained.  The  petition  discloses 
that  the  plaintiff  was  a  foreign  corporation, 
but  does  not  disclose  that  it  had  not  com- 
plied with  the  requirements  of  the  chapter 
cited.  This  was  defensive  matter,  and,  to  be 
availed  of,  should  have  been  pleaded.  Nor- 
thrup  V.  Wills,  65  Kan.  769,  70  Pac.  879.  The 
same  question,  however,  was  raised  when 
during  the  progress  of  the  case  defendants 
asked  leave  to  file  a  supplemental  answer 
setting  up  the  fact  that  the  plaintiff  had  not 
complied  with  the  statute.  Permission  was 
denied  by  the  court  Aside  from  the  fact 
that  it  was  dlscretlSnary  with  the  court  to 
grant  such  permission  at  the  time  it  was 
asked,  we  farther  note  that  there  was  a 
showing  made  by  the  telegraph  company 
that  it  had  In  due  time,  under  the  terms  of 
the  law,  made  an  effort  to  comply  therewith 
In  as  full  a  degree  as  it  was  possible  for  it  to 
do.  If  this  attempt  was  technically  insuffi- 
cient, it  did  show  an  honest  pnn'ose  and  de- 
sire to  comply  with  the  law,  and  the  court  will 
not  now  reverse  the  action  of  the  court  be- 
low because  of  the  technical  insufficiency  of 


this  compliance,  especially  when  the  plain- 
tiffs In  error,  in  view  of  the  fact  that  they 
have  no  right  to  recovery  under  the  law  In- 
voked by  them,  could  obtain  no  relief. 

It  is  strenuously  urged  that,  although 
chapter  38,  p.  117,  of  the  Iiaws  of  the  Spe- 
cial Session  of  1898,  has  been  declared  void, 
■till  the  plaintiffs  in  error  had  a  right  to 
maintain  their  actions  brought  before  Justice 
of  the  Peace  Wright  on  the  common-law  lia- 
bility of  the  telegraph  company,  the  fee  ten- 
dered for  the  transmission  of  the  telegrams 
being  sufficient,  and  not  confiscatory.  How- 
ever this  may  be  as  a  matter  of  fact,  and 
whatever  may  be  said  about  the  referee's 
finding  upon  this  point,  the  bills  of  particu- 
lars in  those  actions  were  brought  under  the 
statutes  and  to  enforce  the  penalty  therein 
prescribed,  and  not  upon  any  common-law 
liability  of  the  company. 

There  is  one  other  Item  to  which  our  at- 
tention Is  called,  and  which  demands  notice. 
It  seems  that  the  referee,  with  the  consent 
of  all  parties,  went  to  New  York  City  and 
took  testimony  upon  the  matters  involved. 
In  this  he  was  engaged  15  days,  and  for  which 
he  was  paid  by  the  telegraph  company  bis 
expenses  and  $25  per  day.  In  his  request  to 
the  district  court  for  compeusation  as  referee 
he  shows  that  be  was  engaged  in  the  consid- 
eration of  the  case  at  least  30  days  liesides 
the  time  used  in  the  New  York  trip.  For 
this  30  days  he  was  given  |2,150,  which 
amount  was  charged  in  costs  against  the 
plaintiffs  in  error.  The  entire  record  of  his 
doings  Is  before  us.  It  would  seem  that  we 
are  as  competent  to  determine  what  would 
be  a  fair  compensation  to  the  referee  as  was 
the  district  court.  The  attorneys  for  defend- 
ant in  error  suggest  that  they  might  be  pre- 
vailed upon  to  concede  "that  for  a  refer- 
ence In  some  eases  the  fee  allowed  would  be 
liberal  to  the  point  of  prodigality,"  but  sug- 
gest that  in  a  case  involving  so  much  as  did 
this  they  were  unable  to  advise  the  court  as 
to  how  much  the  referee  ought  to  be  allow- 
ed. In  fixing  an  allowance  to  a  receiver  the 
property  Interests  Involved  and  his  conse- 
quent responsibility  may  well  have  great 
weight,  very  much  more  so  than  when  de- 
termining the  compensation  of  a  referee 
whose  duties  In  determining  questions  of 
fact  and  of  law  are  equally  onerous  whether 
those  questions  arise  in  cases  involving  much 
or  little.  Upon  a  consideration  of  all  the  ele- 
ments of  the  problem,  we  are  of  the  opinion 
that  ?1,000  would  be  a  generous  allowance  as 
compensation  to  the  referee.  We  shall  there- 
fore require  the  defendant  in  error  to  enter 
a  remittitur  of  all  that  portion  of  the  allow- 
ance above  that  sum,  or,  in  default  thereof, 
that  the  action  of  the  district  court  in  the 
matter  of  this  allowance  be  reversed,  and 
the  case  remanded,  with  Instructions  to  pro- 
ceed farther  In  accordance  with  this  opinion. 
As  to  all  other  matters  the  Judgment  of  the 
district  court  is  afiirmed.  All  the  Justices 
concurring. 
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DICKEY    T.    COFFErVILLB    VITRIFIED 
BRICK  &  TILE  CO. 

(Supreme  Court  of  Kans&s.    April  9,  1904.) 

OAS  LEASE— VALIMTT— TENANCY  AT  WILI/— OP- 
TION TO  TERMINATE — CONBTBUCTION. 

1.  A  gas  and  oil  lease  is  not  void  for  uncer- 
tainty because  its  duration  extends  "so  long  as 
gas  or  oil  may  be  found  in  paying  quantities." 

2.  A  stipulation  in  a  gas  and  oil  lease  that, 
"if  wells  are  put  in  operation,  and  at  any  time 
in  the  future  the  party  of  the  second  party  [the 
lessee]  shall  become  satisfied  that  it  is  not  pay- 
ing, he  shall  surrender  this  lease,  and  remove 
all  machinery,  pipes,  and  fixtures  from  the 
premises,  and  be  relea.sed  from  all  further  obli- 
gations," does  not  put  the  lessee  in  the  position 
of  a  tenant  at  will.  The  lease  is  not  terminable 
at  his  option,  after  the  production  of  gas  or  oil, 
on  his  assertion  that  a  well  is  unprofitable, 
when  the  contrary  is  true. 

3.  The  clause  in  the  lease  set  oat  in  para- 
graph 2  construed  to  mean  that,  if  the  lessee 
become  satisfied  that  a  particular  well  is  not 
paying,  and  such  fact  exists,  the  lease  is  ter- 
minated wkh  respect  to  the  unprofitable  well 
only. 

4.  Gas  and  oil  leases  are  in  a  class  by  them- 
selves. They  are  not  leases  in  the  ordinary 
sense.  They  are  in  the  nature  of  licenses  with 
a  conditional  grant,  conveying  the  grantor's  in- 
terest in  the  gas  or  oil  well,  conditioned  that 
gas  or  oil  is  found  in  paying  quantities.  When 
gas  or  oil  is  found,  the  right  to  produce  it  be- 
comes a  vested  right,  and  the  lessee  will  be  pro- 
tected in  exercising  it  agreeably  to  the  terms 
of  the  contract. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Neosho  County; 
li.  Stlllwell,  Judge. 

Action  by  Walter  S.  Dickey  against  the 
CoffeyvUle  Vltrltied  Brick  &  Tile  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

In  April,  1902,  plaintiff  In  error  bought 
from  one  J.  W.  Cole  138  acres  of  land,  tak- 
ing a  special  warranty  deed  therefor.  The 
conveyance  was  made  subject  to  the  follow- 
ing gas  and  oil  lease,  which  was  on  record 
at  the  time  the  deed  was  executed  and  de- 
livered, to  wit: 

"Chanute,  Kansas,  Dec.  23,  1901. 

"This  agreement,  made  and  entered  Into, 
between  J.  \V.  Cole  and  wife,  parties  of  the 
first  part,  and  C.  D.  Martin,  Manager  of  the 
Kansas  &  Texas  Oil  Company,  party  of  the 
second  part, 

(1)  "Wltnesseth,  that  parties  of  the  first 
X>art  for  and  in  consideration  of  the  sum  of 
one  dollar,  the  receipt  of  which  Is  hereby  ac- 
knowledged, and  of  the  covenants  and  agree- 
ments hereinafter  contained,  on  the  part  of 
the  said  party  of  the  second  part,  to  be  kept 
and  performed,  do  grant  unto  the  party  of 
the  second  part,  the  exclusive  right  to  enter 
upon  to  drill,  to  lay  and  maintain  gas  and 
oil  pipe  lines  so  long  as  gas  or  oil  may  be 
found  in  paying  quantities  upon  the  follow- 
ing deseril>ed  premises,  situated  in  Xeosho 
County,  Kansas,  to  wit.  [Here  follows  the 
description  of  one  hundred  and  thirty-eight 
acres  of  land.] 

(2)  "The  party  of  the  second  part  agrees  to 


begin  drilling  upon  said  premises  within  ten 
days  from  the  date  of  this  lease. 

(3)  "If  gas  is  found  in  any  well  or  wells 
in  paying  quantities,  first  party  is  to  haxe 
on  demand  sufficient  gas  for  bis  tenants'  do- 
mestic purposes  upon  the  premises  free,  said 
second  party  to  have  the  remainder.  If  said 
second  party  shall  market  or  use  gas  from 
any  well  or  wells  he  shall  pay  first  party 
therefor  at  the  rate  of  eighty  dollars  per 
year  for  each  and  every  well,  during  the  time 
that  such  gas  shall  be  sold  or  used,  and  in 
case  said  second  party  does  not  sell  or  use 
gas  from  said  well  or  wells  tie  is  to  pay  first 
party  one-half  as  much,  or  forty  ($40.00)  dol- 
lars per  year  for  each  well  so  long  as  not 
used,  all  payments  to  be  made  on  the  first 
of  January,  at  the  First  National  Bank  of 
Chanute,  Kansas. 

(4)  "If  oil  is  found  in  paying  quantities 
upon  ttie  described  premises  said  second  par- 
ty agrees  to  continue  drilling  wells  as  fast 
as  possible,  until  there  are  at  least  eight  wells 
Inside  of  one  year  from  this  date.  He  fur- 
ther agrees  ttiat  the  wells  shall  be  completed 
and  operated  Just  as  soon  as  possible,  and 
should  he  fall  to  have  the  first  well  In  opera- 
tion within  seven  months  from  this  date,  he 
shall  pay  the  first  party  one  hundred  ($100.- 
00)  dollars  in  cash,  and  for  each  and  every 
succeeding  well,  if  not  in  operation  within 
six  mouths  from  time  of  drilling,  he  shall 
pay  to  first  party  one  hundred  ($100.00)  dol- 
lars and  continue  to  pay  this  amount  for 
each  well  every  six  months  until  operation  is 
begun  and  continued.  Said  second  party  is 
to  have  the  exclusive  right  without  interfer- 
ence to  lay  as  many  gas  and  oil  pipes  across, 
over  and  through  any  portion  of  the  hereto- 
fore described  premises  (except  within  three 
hundred  feet  of  the  buildings  now  on  the 
premises)  by  paying  first  party  all  damages 
that  may  occur  therefrom  to  said  land  or 
crops.  Second  party  further  agrees  to  lay 
all  gas  and  oil  pipes  not  less  than  eighteon 
inches  under  the  surface  of  said  described 
land,  no  shackle  rods  to  be  used.  Second 
party  agrees  that  as  soon  as  oil  wells  are  in 
operation  he  will  deliver  unto  the  first  party 
oue-eiglith  of  the  oil  realized  therefrom  in 
tanks  at  the  wells  without  cost  or  pay  the 
market  value  monthly  therefor  at  option  of 
the  first  party. 

(5)  "In  case  gas  or  oil  is  not  found  in  pay- 
ing quantities  upon  said  described  laud,  this 
lease  shall  be  void  and'  be  surrendered,  and 
said  second  party  shall  remove  all  his  fix- 
tures from  the  premises.  If  woUs  are  put  in 
operation  and  at  any  time  in  the  future  the 
party  of  the  second  part  shall  become  satis- 
fled  that  it  is  not  paying,  he  shall  surrender 
this  lease,  and  remove  all  machinery,  pipes 
and  fixtures  from  the  premises,  and  be  re- 
leased from  all  further  obligations. 

(C)  "In  case  the  party  of  the  second  part 
shall  fall  to  keep  and  fulfill  any  of  bis  part 
of  the  agreement  and  covenants  of  this  lease, 
he  shall  thereby  forfeit  all  rights  and  privi« 
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legrea  granted  him  in  tbe  same,  and  shall  at 
once  peaceably  and  without  damage  surren- 
der the  said  premises  to  said  first  party. 

(7)  "All  conditions  of  this  agreement  shall 
extend  to  the  heirs,  executors  and  assigns  of 
the  parties  hereto. 

''Witness  our  bands  and  seals  this  23rd  day 
of  December,  1001. 

"[Signed]  J.  W.  Dole. 

"S.  O.  Cole. 
"C.  D.  MarUn, 
"Mgr.  Kansas  &  Texas  Oil  Co." 

Acknowledged  before  a  notary  public  De- 
cember 23,  1901. 

For  convenience  of  reference  we  have  num- 
bered the  different  clauses  of  the  lease.  Con- 
forming to  the  conditions  of  the  lease,  Mar- 
tin, the  lessee,  commenced  drilling  on  the 
premises  at  once,  and  on  or  about  January 
13,  1902,  completed  a  paying  gas  well.  The 
lease  was  assigned  thereafter  by  Martin  to 
defendant  In  error.  This  was  an  action  be- 
gun on  May  9, 1902,  by  Dickey,  the  owner  of 
the  land,  against  the  brick  company,  to  set 
aside  and  cancel  the  lease.  He  was  unsuc- 
cessful in  the  court  below,  and  has  come  here 
by  proceedings  In  error. 

John  J.  Jones  and  Karnes,  New  &  Krant- 
hoir,  for  plaintiff  in  error.  W.  E.  and  J.  B. 
Zlegler  and  H.  F.  Farrelly,  for  defendant  in 
error. 

SMITII,  J.  (after  stating  the  facts).  It  is 
contended  that  the  lease  Is  void  for  uncer- 
tainty in  that  its  duration  extends  "so  long 
as  gas  or  oil  may  be  found  in  paying  quanti- 
ties." This  is  a  common  expression  found  in 
such  leases,  and  it  Is  generally  for  the  benefit 
of  the  lessee.  Whether  a  gas  or  oil  well  is 
a  source  of  profit  can  be  determined  readily 
by  deducting  the  cost  of  production  from  the 
market  value  of  the  product.  We  have  not 
been  referred  to  any  adjudicated  cases  in- 
■volvlng  the  validity  of  gas  or  oil  contracts 
like  the  one  at  bar,  where  leases  containing 
such  stipulations  have  been  held  void  for  un- 
certainty. On  the  other  hand,  the  authori- 
ties on  the  subject  aostain  the  validity  of  such 
contracts.  Thornton  on  Oil  and  Gas  Leases, 
§{  134,  135;  Harness  v.  Eastern  Oil  Co.,  49 
W.  Va.  232,  38  S.  B.  662;  The  Xenla  Real 
Estate  Company  et  al.  v.  Macy,  147  Ind.  568, 
47  N.  E.  147;  McMillan  v.  Fblladelpbia  Co. 
(Pa.)  28  Atl.  220;  Young  v.  Oil  Co.,  104  Pa. 
243,  45  Atl.  121;  Colgan  v.  Oil  Co.,  194  Pa. 
234,  45  Ati.  UO,  75  Am.  St.  Bep.  605.  Gas 
and  oil  leases  are  in  a  class  by  themselves. 
They  are  not  strictly  leases  as  defined  and 
treated  in  the  law  of  landlord  and  tenant. 
Xhey  are  in  the  nature  of  written  licenses 
with  a  conditional  grant  conveying  the  gran- 
tor's interest  in  tlie  gas  or  oil  well,  condition- 
ed that  gas  or  oil  is  found  In  paying  quanti- 
ties. 

Plaintiff  in  error  Invokes  the  rule  that, 
where  a  lease  is  terminable  at  the  option  (A. 
one  party,  It  Is  equ&liy  so  at  the  will  of 


the  other.  It  is  sought  to  apply  this  rule  here 
from  the  fact  that  in  clause  5  of  the  lease  it 
Is  provided  that:  "If  wells  are  put  in  opera- 
tion and  at  any  time  in  the  future  the  party 
of  the  second  part  shall  become  satisfied  that 
It  Is  not  paying,  he  shall  surrender  this  lease, 
and  remove  all  machinery,  pipes  and  fixtures 
from  the  premises,  and  be  released  from  all 
further  obligations."  The  lease  before  us 
does  not  create  what  may  be  likened  to  an 
estate  at  will,  and  permit  the  lessee  at  his 
option  to  terminate  the  lease  at  any  time. 
The  lessee  could  not  arbitrarily  declare  that 
a  profitable  gas  or  oil  well  was  not  paying, 
and  thus  satisfy  the  condition  of  the  lease 
above  set  out  respecting  a  surrender.  Bait. 
&  Ohio  Railroad  Co.  v.  Brydon,  etc.,  65  Md. 
198,  611,  3  Atl.  306,  9  Atl.  126,  67  Am.  Rep. 
318;  Exhaust  Ventilator  Co.  v.  Chicago,  Mil- 
waukee &  St.  Paul  R.  CJo.,  66  Wis.  218,  28 
N.  W.  343,  57  Am.  Rep,  257;  Ela  and  another 
v.  Bankes,  37  Wis.  80;  Andls  v.  Personett, 
108  Ind.  202,  9  N.  E.  101.  The  condition  in 
this  contract  differs  from  that  before  the 
court  In  Campbell  v.  Holcomb,  67  Kan.  48, 
72  Pac.  552.  In  that  case  the  agreement  was 
that  an  cmploy6  should  receive  as  salary  a 
stated  sum  per  annum  and  $25  a  month  ad- 
ditional if  the  value  of  business  done  by  him 
was  satisfactory  to  bis  employer.  It  was 
held  that  the  plaintiff  must  show  satisfaction 
on  the  part  of  the  employer  before  a  recov- 
ery of  the  extra  compensation  could  be  had. 
Here  it  may  be  said  that  there  are  two  condi- 
tions precedent  which  must  concur  to  Justify 
the  lessee  in  surrendering  the  lease— one  that 
the  well  is  not  paying,  and  the  other  that  the 
lessee  shall  become  satisfied  of  that  fact  In 
Campbell  v.  Holcomb  if  the  contract  had 
been  that  the  employ6  was  to  receive  $100  a 
month  as  salary,  provided  the  profits  on  the 
goods  he  sold  appeared  to  the  satisfaction 
of  his  employer  to  be  $200  a  month,  the 
amount  of  profits  could  have  been  ascertain- 
ed readily,  and,  if  they  aggregated  the  sum 
mentioned,  the  expressed  dissatisfaction  of 
the  employer  would  not  avail  to  defeat  an 
action  for  salary.  So,  If  it  should  be  stipulat- 
ed In  a  contract  for  the  sale  and  delivery  of 
bridge  timbers  that  the  vendee  was  not  ob- 
ligated to  pay  the  agreed  price  unless  he  was 
satisfied  that  the  timbers  delivered  were  20 
feet  long  or  over,  the  purchaser  would  cer- 
tainly be  liable  for  the  price  if  timbers  30 
feet  in  length  were  furnished  to  him,  al- 
though he  protested,  however  solemnly,  that 
the  same  were  shorter  than  the  length  con- 
tracted for.  In  matters  of  taste— as  where 
an  artist  or  sculptor  agrees  to  furnish  a  pic- 
ture or  bust  to  the  satisfaction  of  another— 
the  latter  is  the  sole  judge  whether  the  work 
done  complies  with  the  contract.  Zaleski  v. 
Clark,  44  Conn.  218,  26  Am.  Rep.  446;  Gib- 
son T.  Cranage,  30  Mich.  40,  33  Am.  Rep. 
351.  In  such  cases  there  is  but  one  test  or 
condition  of  payment,  which  is  that  the  ven- 
dee shall  be  satisfied.  In  this  case  It  must 
be  held  that.  If  it  is  demonstrated  that  a  gas 
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or  oil  well  is  paying,  which,  as  before  stated, 
can  be  ascertained  readily.  It  Is  satisfactory 
within  the  meaning  of  the  contract,  although 
the  lessee  assert  to  the  contrary.  Hawkins 
T.  Graham,  149  Mass.  284,  21  N.  K  312,  14 
Am.  St  Rep.  422. 

Again,  it  must  be  remembered  that  this  ac- 
tion had  for  its  purpose  the  cancellation  of 
the  entire  lease  and  its  removal  as  a  cloud 
on  the  title  of  the  owner  of  tlie  fee.  In  our 
construction  of  clause  5,  above  quoted,  the 
termination  of  the  contract,  when  the  lessee 
became  satisfied  tliat  a  certain  well  was  not 
paying,  has  application  to  that  particular  well 
only,  and  in  such  an  event  the  lease  is  not 
terminated  except  with  respect  to  the  un- 
profitable well  if  there  is  no  breach  of  the 
other  conditions  in  the  contract.  In  CoflSn- 
berry  v.  Sun  (Ml  Go.  (Ohio)  67  N.  E.  1060,  a 
decree  was  entered  canceling  an  oil  lease  as 
to  all  undrilled  land.  It  would  be  unrea- 
sonable to  hold  that  if  one  of  a  dozen  wells 
should  prove  unprofitable,  and  the  lessee 
should  so  declare,  such  fact  avoided  the  en- 
tire lease.  If,  as  argued  by  counsel  for  plain- 
tiff in  error,  the  lessee  can  arbitrarily  end 
the  lease  by  asserting  that  he  has  become  sat- 
isfied that  a  profitable  well  is  losing  money, 
such  action  would  result  in  a  benefit  to  their 
client,  for,  in  lieu  of  rent  or  royalty,  a  valu- 
able gas  or  oil  well  would  revert  to  him  in 
Its  entirety,  freed  from  any  claim  of  the  les- 
see. When  this  action  was  begun  in  the 
court  below,  the  time  allowed  the  lessee  to 
l)egin  the  drilling  of  oil  wells  had  not  expired. 
With  respect  to  the  gas  wells  the  contract 
was  executed.  A  gas  well  was  completed, 
which  produced  gas  in  paying  quantities. 
From  this  well  the  lessor  is  entitled  under 
the  contract  to  a  sufficient  supply  of  gas  for 
his  tenants'  domestic  purposes,  free  of  charge, 
and  $S0  a  year  as  rent  for  the  same.  When 
gas  or  oil  is  found,  it  is  held  that  the  right 
to  produce  it  becomes  a  vested  right,  and 
the  lessee  will  be  protected  in  exercising  it 
in  accordance  with  the  terms  and  conditions 
of  his  contract    Colgan  v.  Oil  Co.,  supra. 

It  Is  contended  that  Martin  forfeited  the 
lease  by  abandonment  of  the  gas  well.  This 
was  a  question  of  fact  for  the  court  or  jury. 
Thornton  on  Oil  &  Gas,  §  185.  The  court  be- 
low, after  hearing  the  evidence,  decided 
against  the  claim  of  abandonment  Its  find- 
ing will  not  be  disturbed. 

There  is  no  merit  in  the  claim  that  defend- 
ant in  error  was  estopped  by  Its  conduct 
from  asserting  its  ownership  of  the  lease 
assigned  to  it  by  Martin.  Plaintiff  in  error 
tooli  his  deed  to  the  land,  subject  to  the  lease, 
which  was  recorded,  and  which  ran  to  Mar- 
tin and  his  assigns.  There  was  testimony  al- 
so that  he  hart  ample  notice  of  the  assign- 
ment by  Martin  to  the  brick  company,  beyond 
the  recitals  in  the  recurded  lease,  before  he 
boiiRht  the  land. 

The  judgment  of  the  court  below  will  be 
htiirmed.    All  the  Justices  concurring. 


(W  Kan.  74) 
CITI  OP  LEAVENWORTH  et  al.  v. 
WILSON. 
(Supreme  Court  of  Kansas.    April  0,  1904.) 

MUNICIPAL  COBPOBATIONS— WATEBWOBKS— 
BONUS— ELECTION. 

1.  Under  the  Session  Laws  of  1897  (Sess. 
Laws  1897,  p.  167,  c.  82)  and  1901  (Sess.  Laws 
1901,  p.  210,  c.  107),  authorizing  cities  of  the 
first  class  to  provide  themselves  with  water- 
works of  their  own,  the  purchase  of  an  existine 
plant  and  the  construction  of  a  new  one  are  sei)- 
arate  and  distinct  methods  of  executing  such  a 
design ;  and  a  ballot  submitting  to  the  voters 
of  a  city  of  the  first  class  a  proposition  to  issue 
bonds  "to  purchase,  procure,  provide,  or  con- 
tract for  the  construction  of  waterworks"  is 
dual,  and  for  that  reason  illegal,  and  an  election 
carried  by  the  use  of  such  ballots  is  void. 

(Sjllabus  by  the  Court.) 

Error  from  District  Court,  Leavenworth 
County;    J.  H.  Glllpatrlclj,  Judge. 

Action  by  John  Wilson  against  the  city  of 
Leavenworth  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

P.  P.  FItzwilliam  and  C.  R.  Middleton,  for 
plaintiffs  in  error.  Atwood  &  Hooper  and 
Baker  &  Baker,  for  defendant  in  error. 

BURCH,  J.  A  resident  taxpayer  of  the 
city  of  Leavenworth  secured  an  injunction 
restraining  the  municipality  from  issuing 
waterworks  bonds  in  the  sum  of  |400,000 
under  sections  8,  10,  11,  and  12  of  chapter  82, 
p.  167,  Laws  1897,  and  section  9  of  that  chap- 
ter as  amended  by  section  1  of  chapter  107, 
p.  210,  of  the  Laws  of  1901.  At  the  time  the 
injunction  proceedings  were  commenced,  an 
election  had  been  held  at  which  a  proposition 
to  vote  the  bonds  bad  carried,  but  the  securi- 
ties had  not  been  Issued.  The  election  proc- 
lamation recited  that  the  election  was  called 
"for  the  purpose  of  submitting  to  the  elect- 
ors of  the  city  of  Leavenworth  a  proposition 
to  issue  bonds  of  the  city  of  Leavenworth  to 
the  amount  and  in  the  sum  of  $400,000,  to 
either  purchase  and  procure  the  Leaven- 
worth City  &  Pt  Leavenworth  Water  Com- 
pany's plant,  with  all  its  rights,  extensions, 
and  property  thereunto  belonging,  or  provide 
and  contract  for  the  construction  of  a  new- 
water  plant"  The  ballot  presented  to  the 
voters  and  voted  at  the  election  made  the 
following  submission:  "Shall  the  following 
be  adopted?  To  issue  bonds  of  the  city  of 
I^avenworth  in  the  sum  of  $400,000  to  pur- 
chase, procure,  provide  or  contract  for  the 
construction  of  waterworks."  The  district 
court  concluded  that  the  ballot  contained  two 
propositions—one  for  the  purchase  of  an  ex- 
isting plant  and  one  for  the  building  of  a 
new  plant— and  that  because  it  was  dual  the 
ballot  was  illegal  and  the  election  void.  If 
this  be  true,  the  injunction  must  be  upiield. 

Section  8  of  the  law  referred  to  grants  in 
the  most  ample  form  to  cities  of  the  first 
cla.ss  the  power  to  provide  themselves  with 
their  own  gas,  electric  light,  electric  power. 
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beating,  and  water  plants.  Every  defect  of 
uutliorlty  to  purchase,  procure,  provide,  and 
construct  any  of  the  enumerated  phtnts  Is 
completely  removed.  Section  9  authorizes 
the  issuing  of  bonds  to  meet  any  and  all  In- 
debtedness created  under  section  8.  In  pro- 
viding for  the  use  of  such  bonds,  however, 
in  the  payment  of  any  such  Indebtedness,  an 
antithesis  Is  apparently  made  by  the  lan- 
guage of  the  act  between  purchase  and  con- 
struction, as  If  they  were  separate  and  dis- 
tinct objects  of  mimlclpal  Indebtedness.  By 
section  10,  under  certain  conditions,  an  elec- 
tion Is  to  be  called  by  the  acting  mayor  for 
the  purpose  of  submitting  to  the  electors  "a 
I)roposition"  to  issue  bonds  for  "any  and  all 
pui-poses"  mentioned.  The  last  expression, 
however.  Is  to  be  related  to  the  obligation  of 
the  acting  mayor  to  call  the  election,  rather 
than  to  any  matter  of  form  in  submitting  the 
proposition  or  propositions  to  be  voted  on. 
Section  2709,  Gen.  St.  1001,  provides  as  fol- 
lows: "Whenever  a  constitutional  amend- 
ment or  other  proposition  or  question  is  to 
te  submitted  to  the  voters  of  the  state  or  any 
district  or  municipality  thereof,  a  separate 
ballot  shall  be  provided  by  the  same  officers 
who  are  charged  by  law  with  the  duty  of 
I>rovldlng  the  official  ballots  for  candidates 
for  public  office.  Such  ballot  shall  comply 
TFlth  the  requirements  for  official  ballot  for 
candidates  for  public  office  in  so  far  as  such 
requirements  are  applicable  thereto.  Upon 
said  ballot  there  shall  be  printed  by  desig- 
nated title,  in  brevier  lower-case  type,  the 
constitutional  amendment  or  other  proposi- 
tion or  question  upon  which  the  voters  with- 
in tbe  township,  ward  or  preduct  for  which 
such  ballot  is  prepared  may  lawfully  vote, 
preceded  by  the  words,  'Shall  the  following 
be  adopted?'  If  there  be  more  than  one  con- 
stitutional amendment,  proposition  or  ques- 
tion to  be  voted  upon,  the  different  amend- 
ments, propositions  or  questions  shall  be 
separately  numbered  and  printed,  and  be 
separated  by  a  broad  solid  line  one-eighth  of 
on  Inch  wide."  By  section  11  of  the  statute 
first  referred  to,  it  is  provided  that,  if  the 
bonds  shall  carry,  the  city  shall  issue  them 
"for  the  purpose  and  in  the  manner  and  to 
tbe  amount"  specified  in  the  act.  These  are 
the  only  statutes  bearing  immediately  upon 
the  subject. 

The  city  contends  that  since  the  mayor  and 
council,  as  the  oi^an  of  corporate  authority, 
have  the  right  to  determine  whether  the  city 
will  buy  or  will  build,  and  to  make  all  nec- 
essary contracts  for  purchase  or  for  con- 
struction, as  they  see  fit,  it  is  unnecessary  to 
submit  to  the  voters  any  question  but  that  of 
issuing  bonds  for  providing  the  city  with 
■waterworks  of  its  own,  and  that  such  submis- 
sion was  fairly  made  to  the  voters  of  the 
city  of  Leavenworth.  It  is  true  that  the 
mayor  and  council  have  a  wide  discretion 
as  to  how  the  city  shall  be  supplied  with  wa- 
ter. State  ex  rel.  Hungate  v.  City  of  Topeka 
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(Kan.)  74  Pac.  647,  decided  In  December, 
1903.  And  It  is  true  the  people  can  exercise 
no  part  of  the  authority  vested  In  the  govern- 
ing body  of  the  municipality.  But  the  stat- 
ute reserves  a  large  and  clearly  defined  dis- 
cretion in  the  matter  to  the  people  them- 
selves. No  plan  involving  the  issuing  of 
bonds  can  be  carried  out  without  tlieir  sanc- 
tion. Even  though  the  mayor  and  council 
may  contract,  they  cannot  pay  by  means  of 
bonds  unless  the  people  approve.  Every  ar- 
rangement for  indebtedness  which  the  mayor 
and  council  may  make,  involving  city  bonds, 
must  include  an  appeal  to  the  ballot  box, 
and  must  fall  if  the  ballot  box  be  found  to 
contain  a  majority  of  adverse  votes.  This 
discretion  of  the  taxpayer,  the  mayor  and 
council,  cannot  exercise  and  cannot  control. 
Since,  therefore,  no  bonds  may  be  issued  for 
any  purpose  or  for  any  set  of  purposes  unless 
the  people  he  consulted  and  give  their  con- 
sent, every  voter  must  have  a  fair  oppor- 
tunity to  register  an  intelligent  expression 
of  his  will.  This  the  official  ballot  failed  to 
provide. 

The  subject  of  purchasing  a  particular 
waterworks  plant  already  in  existence  is  ut- 
terly diverse  from  that  of  building  a  new 
one.  It  needs  neither  argiunent  nor  illustra- 
tion to  make  this  plain  truth  apparent  to  any 
mind  of  ordinary  capacity.  The  judgment 
of  the  mayor  and  council  upon  one  of  these 
subjects  might  well  be  approved  by  the  peo- 
ple through  a  majority  vote  in  favor  of 
bonds,  although  the  Judgment  of  the  same 
officials  upon  the  other  subject  would  be 
overwhelmingly  repudiated  at  a  bond  elec- 
tion. The  ballot  required  to  be  used  at  the 
election  In  question  obliged  the  voter  to  ap- 
prove bonds  for  ttoth  purposes,  or  to  reject 
bonds  for  both  purposes.  If  he  favored  one 
plan,  and  disapproved  the  other,  he  was  al- 
lowed no  opportunity  whatever  to  indicate 
Ills  view.  Because  of  the  dual  ballot,  per- 
sons adverse  to  purchase  may  have  voted, 
with  persons  adverse  to  building,  for  bonds, 
which,  thus  supported,  carried,  although 
both  propositions  would  have  failed  igno- 
mlniously  had  they  been  separately  submit- 
ted. Therefore  the  election  was  not  a  fair 
one  to  the  people  of  the  city  of  Leavenworth. 

Other  courts  have  announced  similar  con- 
clusions. In  the  case  of  Gas  &  Water  Oo.  v. 
City  of  Elyria,  57  Ohio  St.  374,  49  N.  E.  335, 
a  portion  of  the  syllabus  reads:  "The  pur- 
chase of  waterworks,  and  the  erection  of 
new  ones,  are  distinct  measures,  requiring 
different  proceedings;  and  a  resolution  of 
council  which  combines  both  as  one,  and  pro- 
vides for  the  submission  in  that  form  of  the 
question  of  the  issue  and  sale  of  tbe  bonds  of 
the  municipality  for  both  purposes  combined, 
is  unauthorized  and  ineffectual  for  either  pur- 
pose; nor  can  It  be  made  effectual  for  either 
by  the  elimination  of  the  other  In  the  pro- 
ceedings subsequent  to  the  resolution.  It  la 
the  policy  of  the  statute  that  each  measure 
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tor  •which  It  Is  proposed  to  Issue  and  sell  the 
bonds  of  the  corporation  shall  stand  on  its 
own  merits,  unaided  by  combiuation  with 
others,  and  that  it  be  voted  upon  as  an  Inde- 
pendent measure  by  the  council  and  electors, 
uninfluenced  by  such  combination."  In  the 
opinion  of  the  court  It  Is  said:  "The  power 
conferred  by  the  statute  on  the  council  Is  to 
Issue  and  sell  the  bonds  of  the  municipality 
'for  the  erection  or  purchase  of  waterworks.' 
The  two  purposes  are  entirely  distinct  The 
purchase  of  waterworks  necessarily  Implies 
that  they  have  already  been  erected,  and  are 
a  present,  existing  property,  the  subject  of 
sale  and  purchase,  while  the  erection  of 
■waterworlis  can  only  have  reference  to  their 
future  construction.  That  a  municipal  cor- 
poration may  own  two  plants,  one  acquired 
by  purchase,  and  another  erected  by  it,  or, 
after  having  acquired  one  In  the  former 
mode,  may  proceed  to  erect  a  new  plant,  is 
not  questioned.  But  their  acquisition  by 
these  two  different  methods  requires  differ- 
ent proceedings.  And  it  is  the  policy  of  the 
statute  that  the  proposition  for  each  sepa- 
rate improvement  shall  stand  on  its  own 
merits,  unaided  by  combination  with  any 
other  measure,  and  be  so  acted  upon  by  the 
council  in  the  first  Instance,  and  then,  If 
adopted,  be  so  submitted  for  approval  by 
the  electors,  that  each  may  be  voted  upon 
as  a  separate  measure,  uninfluenced  by  com- 
bination with  others.  The  reason  is  that  the 
requisite  majority  of  the  council  and  of  the 
electors  may  be  in  favor  of  one  measure  and 
against  the  other,  or  against  each,  while  by 
uniting  them  as  one,  and  submitting  them  to 
be  acted  upon  In  that  form,  the  members  of 
council  and  the  electors  are  required  to  vote 
for  or  against  both  propositions  combined, 
or  abstain  from  voting  at  ail,  and  thus  de- 
nied the  right  to  expi-ess  their  will  with  re- 
spect to  each."  In  the  opinion  of  the  court 
in  the  case  of  Truelsen  v.  Mayor  of  Duluth, 
01  Minn.  48,  03  N.  W.  714,  It  is  said:  "If  the 
city  council  desired  to  place  a  proposition  to 
erect  a  water  and  liglit  plant  or  plants  fair- 
ly and  reasonably  before  the  voters,  as 
against  a  proposition  to  purchase  tlie  exist- 
ing lilant,  the  propositions  should  have  been 
submitted  so  as  to  allow  a  free  and  full  ex- 
pression on  the  real  merits  of  each."  In  the 
case  of  North  v.  Platte  Co.,  29  Xeb.  447,  45 
N.  W.  092,  20  Am.  St.  Rep.  305,  a  portion  of 
the  opinion  reads:  "The  evil  of  a  proposi- 
tion in  tlie  alternative  form  Is  that  voters 
who  may  be  hostile  to  one  of  the  roads 
named,  and  who  would  vote  against  aid  to 
such  road,  may  be  induced,  by  reason  of  the 
supposed  probability  of  the  railroad  In  which 
he  is  in  favor  being  the  successful  line,  to 
vote  In  its  favor;  and  thus  the  proposition 
in  that  form  may  be  adopted  by  the  requisite 
majority,  when,  had  propositions  been  sub- 
mitted separately,  both  would  have  failed. 


In  other  words,  electors  may  be  Induced  to 
vote  for  the  proposition  by  exciting  false 
hopes  as  to  the  road  that  will  be  constructed, 
and  thus  carry  the  proposition  by  the  neces- 
sary majority."  The  general  principle  In- 
volved was  applied  in  the  case  of  McBryde 
V.  City  of  Montesano,  7  Wash.  69,  72,  34  Pac. 
559.  The  following  Is  from  the  opinion: 
"By  Ordinance  178,  the  city  council  ordered 
the  submission  of  a  proposition  to  borrow 
$25,000  upon  time  bonds,  under  the  act  of 
March  7,  1891  (Acts  1891,  p.  201,  c.  128). 
The  purposes  for  which  this  money  was  to  be 
hpiTOwed  were  set  forth  In  the  ordinance  as 

(1)  to  pay  outstanding  Indebtedness,  |20,000; 

(2)  for  the  purchase  of  fire  apparatus,  $1,500; 

(3)  for  tlie  purchase  of  a  lot  of  land,  and  the 
erection  of  a  city  hall  and  jail  thereon,  ?3,- 
500.  But  one  ballot  was  used— 'Bonds,  yes,' 
and  'Bonds,  no;'  and  appellant  contends  that 
this  was  irregular.  Inasmuch  as  there  were 
two  propositions  involved,  viz.,  a  pr(^>ositIon 
to  fund  $20,000  of  old  debts,  and  a  proposi- 
tion to  borrow  $5,000  for  future  purposes. 
We  agree  with  him  In  this,  notwithstanding 
the  argument  of  the  respondent  that  the  stat- 
ute is  broad  in  Its  permission  to  borrow 
money  for  municipal  purposes,  and  that  the 
acquisition  of  money  to  pay  debts  Is  a  strict- 
ly municipal  purpose."  See,  also,  20  A.  & 
E.  Encycl.  of  U  (2d  Ed.)  1111,  and  21  A.  & 
E.  Encycl.  of  L.  (2d  Ed.)  47.  These  views 
are  In  harmony  with  the  doctrine  announced 
in  the  case  of  Lewis  v.  Coimty  of  Bourbon, 
12  Kan.  186,  213,  as  follows:  "It  may  be 
conceded  that  two  or  more  questions  may 
be  submitted  at  a  single  election,  provided 
each  question  may  be  voted  on  separately, 
so  that  each  may  stand  or  fall  upon  its  own 
merits.  But  that  is  a  very  different  matter 
from  tacking  two  questions  together,  to 
stand  or  fall  upon  a  single  vote,  it  needs 
no  argument  to  show  the  rank  injustice  of 
such  a  mode  of  submission.  By  it  several 
interests  may  be  combined,  and  the  real  will 
of  the  people  overslaughed.  By  this  combi- 
nation an  unpopular  measure  may  be  tacked 
onto  one  that  is  popular,  and  carried  through 
on  the  strength  of  the  latter.  A  necessary 
matter  may  be  made  to  carry  with  It  some 
private  speculation  for  the  benefit  of  a  few. 
Things  odious  and  wrong  in  themselves  may 
receive  the  popular  approval  because  linked 
with  propositions  whose  Immediate  consum- 
mation is  deemed  essential.  It  is  against 
the  very  spirit  of  popular  elections." 

I'nder  the  provisions  of  section  2709  of  the 
General  Statutes  quoted  above,  it  was  en- 
tirely permissible  that  both  propositions 
should  be  submitted  upon  a  single  ballot; 
but  they  should  have  been  separately  num- 
bered and  printed,  and  separated  by  the 
broad,  solid  line  there  described. 

The  judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 
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FISCHER  T.  MOORE. 

(Sapreme  Court  of  Kansas.    April  0,  1904.) 

CONSTITUTION— AMENDMENT— EFFECT- 
APPOINTMENT    OF   JUDOE. 

1.  The  adoption  of  the  biennial  election 
amendment  to  tlie  Constitution  in  the  year  1002 
did  not  repeal  thp  biennial  election  law  of  1901 
(Laws  1901,  p.  309,  c.  176)  dispensing  with  the 
election  of  Qiatrict  judges  in  the  year  1903, 
and  an  appointment  nnder  that  law,  by  the  Gov- 
ernor, of  a  judge  for  the  Twenty-Ninth  Judicial 
District,  to  hold  office  from  January,  lOOl,  to 
January,  1905,  is  valid. 

2.  The  case  of  Griffith  v.  Manning,  73  Pac 
75,  67  Kan. ,  approved  and  followed. 

(Syllabus  by  the  Court.) 

Quo  warranto  by  K,  L.  Fischer  against  J. 
McCabe  Moore  to  try  title  to  office.  Writ 
denied. 

Nathan  Cree  and  Samnel  Maber,  for  plain- 
tiff. C.  F.  &  S.  D.  Hutcbings  and  KepUnger 
&  Trickett,  for  defendant 

BT7RCH,  J.  This  action  is  original  in  this 
conrt.  It  Involves  the  title  to  the  office  of 
district  Judge  of  the  Twenty-Ninth  Judicial 
District.  At  the  general  elecUon  of  180U  the 
plaintiff  'nas  elected  to  the  office  named,  the 
duties  of  which  he  assumed  upon  tlie  second 
Monday  In  January,  1000.  He  continued  In 
the  exercise  of  such  duties  for  a  term  of  four 
years,  ending  upon  the  second  Monday  In 
January,  IWH.  Under  the  law  as  it  existed 
at  the  time  of  his  election,  the  plaintiff's  suc- 
cessor would  hare  been  elected  in  the  odd- 
numbered  year  1003.  At  the  time  of  the 
plaintiff's  election,  the  Constitution  contain- 
ed the  following  provisions  material  to  an 
exhibition  of  his  claims: 

"Art  4.  Elections.  Sec.  2.  General  elec- 
tions shall  be  held  annually  on  the  Tuesday 
succeeding  the  Urnt  Monday  in  November. 
Township  elections  shall  be  held  on  the  first 
Tuesday  in  April,  until  otherwise  i)rovlded  by 
law." 

"Art  9.  County  and  Township  Organiza- 
tion. Sec.  3.  All  county  officers  shall  bold 
their  offii-es  for  the  term  of  two  years,  and 
imtil  their  succctisors  shall  be  qiuilitied,  except 
county  commissioners,  who  shall  hold  their 
offices  for  the  term  of  three  years:  provldotl, 
that  at  the  general  election  in  the  year  eigh- 
teen hundred  and  seventy-seven  the  commis- 
sioner elected  from  district  number  one  in 
each  county  shall  hold  his  office  for  tlie  term 
of  one  year,  the  commissioner  elected  from 
district  number  two  In  each  county  shall  hold 
his  office  for  the  term  of  two  years  and  the 
commissioner  elected  from  district  number 
three  shall  hold  his  office  for  the  term  of  three 
years;  but  no  person  shall  hold  the  office  of 
sheriff  or  county  treasurer  for  more  than  two 
consecutive  terms. 

"Sec.  4.  Township  officers,  except  justices 
of  the  peace,  shall  hold  their  offices  one  year 
from  the  Monday  next  succeeding  their  elec- 
tion, and  mitil  their  successors  are  qualified." 

The  Constitution  also  provides  as  follows: 


"All  Judicial  officers  shall  bold  their  offices 
until  their  successors  shall  have  qualified. 
Article  3,  {  12. 

At  Its  session  in  the  year  1901  the  Legis- 
lature passed  a  resolution  submitting  to  the 
people  an  amendment  to  the  Constitution  In 
the  following  terms: 

"Senate  Coucuri-ent  Resolution  No.  5 — Pro- 
posing an  amendment  to  the  Constitution 
relating  to  and  providing  for  biennial  elec- 
tions. 

"Be  it  resolved  by  the  Legislature  of  the 
state  of  Kansas,  two-thirds  of  the  members 
elected  to  each  house  thereof  concurring  there- 
in: 

"Section  1.  The  following  proiMsitlon  to 
amend  the  Constitution  of  the  state  of  Kan- 
sas is  hereby  submitted  to  the  qualified  elect- 
ors of  the  state  for  their  approval  or  rejec- 
tion, to  wit:  The  Constitution  of  the  state  of 
Kansas  is  hereby  amended  by  striking  out 
the  whole  of  section  2  of  article  4  and  sec- 
tions 3  and  4  of  article  9,  of  said  Constitution, 
and  Inserting  in  lieu  of  said  sections  the  fol- 
lowing, which  shall  constitute  section  2  of 
article  4  of  the  Constitution:  Sec.  2.  General 
elections  and  township  elections  shall  be  held 
biennially  on  the  Tuesday  succeeding  the 
first  3Honday  in  November  in  the  years  bear- 
ing even  numbers.  All  county  and  township 
otUcers  shall  hold  their  offices  for  a  term  of 
two  years  and  until  their  successors  are  quali- 
fied: provided,  one  county  commissioner  can 
be  elected  from  each  of  three  districts,  num- 
bered 1,  2  and  3,  by  the  voters  of  the  district 
and  the  Legislature  shall  fix  the  time  of  elec- 
tion and  tlie  term  of  office  of  such  commis- 
sioners; such  election  to  be  a  general  elec- 
tion, and  no  term  of  office  to  exceed  six 
years.  All  officers  whose  successors  would, 
under  the  law  as  it  existed  at  tlie  time  of 
their  election,  be  elected  in  an  odd-numbered 
year  shull  hold  offic-e  for  an  additional  year 
and  until  their  successors  are  qualified.  No 
person  shall  hold  the  office  of  sheriff  or  coun- 
ty treasurer  for  more  tliun  two  consecutive 
terms. 

"Sec.  2.  This  proposition  shall  be  submitted 
to  tlie  elector.s  of  this  state  at  the  general 
election  of  n'prcsentutives  In  the  year  1902 
for  their  approval  or  rejection.  The  amend- 
ment hereby  proixiscd  shall  be  designated  on 
the  official  ballot  by  the  following  title:  The 
Bioiiniui  Election  Amendment  to  the  Consti- 
tution,' and  shall  be  voted  for  or  against  as 
now  provided  by  law  mider  such  title." 
Laws  1901,  p.  7Co,  c.  424. 

At  the  some  session  of  the  Legislature  an 
act  was  passed  providing  for  biennial  elec- 
tions of  county  officers  e.\cept  county  commis- 
sioners, wiiicli  contained  two  sections  as  fol- 
lows: 

"Sec.  3.  On  or  before  the  second  Monday 
In  January,  1002,  the  Governor  shall  appoint 
a  Judge  for  each  of  the  following  judicial  dis- 
tricts, to  wit:  The  tentli,  fourteenth,  fif- 
teenth, seventeenth,  nineteenth,  twentieth, 
twenty-first,   thirtieth,   thirty-first,  thirty-sec- 
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ond,  thirty-third,  thirty-fourth  and  thirty-fifth, 
who  shall  hold  their  olBces  from  the  second 
Monday  In  January,  1902,  until  the  second 
Monday  In  January,  1903.  At  the  general 
election  In  1902,  a  Judge  shall  be  elected  In 
each  of  said  Judicial  districts,  who  shall  hold 
his  office  for  a  term  of  four  years  from  the 
second  Monday  In  January,  1903.  And  there 
shall  be  a  judge  elected  In  each  of  said  Judi- 
cial districts  at  the  general  election  every 
four  years  thereafter.  No  election  for  Judge 
of  the  district  court  shall  be  held  in  said  dls- 
tiicts  in  tlie  year  1901. 

•'See.  4.  On  or  before  the  second  Monday 
in  January,  1904,  the  Governor  shall  appoint 
a  Judge  for  each  of  the  following  Judicial  dis- 
tricts, to  wit:  The  sixth,  seventh,  eighth, 
ninth,  eighteenth,  twenty-ninth,  and  thirty- 
sixth,  and  of  the  court  of  common  pleas  of 
Wyandotte  county,  who  shall  hold  their  offi- 
ces from  the  second  Monday  in  January, 
1904,  until  the  second  Monday  in  January, 
lOO-i.  At  the  general  election  in  1904,  a  Judge 
shall  be  elected  In  each  of  said  Judicial  dis- 
tricts and  In  said  Wyandotte  county,  who 
shnU  hold  his  office  for  a  term  of  four  years 
from  the  second  Monday  in  January,  1905. 
And  there  shall  be  a  Judge  elected  In  each  of 
said  Judicial  districts  at  the  general  election 
every  four  years  thereafter.  No  election  for 
Judge  of  th6  district  court  shall  be  held  in 
said  districts  In  the  year  1903."  Laws  1901, 
lip.  309,  310,  c.  176. 

The  resolution  referred  to  was  proposed  in 
the  senate  upon  Januaiy  10,  1901.  It  was 
finally  adopted  by  both  houses  upon  February 
12th  following.  Ui)on  January  31st  the  house 
referred  the  resolution  to  its  Judiciary  com- 
mittee, and  upon  the  same  day  the  biennial 
election  bill  was  introduced  In  that  chamber. 
The  bUl  finally  passed  both  houses  February 
28th.  The  resolution  and  the  bill  each  pro- 
vided that  it  should  talie  effect  upon  pulilica- 
tion  in  tlie  statute  book,  which  occurred  May 
1,  1901. 

By  decisions  of  this  court  rendered  in  July, 
1901,  and  February,  1902,  the  statute  was  held 
to  be  valid.  Wilson  v.  Ctarij,  63  Kan.  .505. 
65  Pac.  705;  State  v.  Andrews,  64  Kan.  474, 
07  Pac.  870.  No  election  of  district  Judges 
was  held  in  1901,  and  appointments  made  by 
the  Governor  under  the  statute  were  upheld. 
At  the  election  of  November,  1902,  the  pro- 
posed amendment  to  the  Constitution  was 
adopted.  No  election  to  the  office  of  district 
Judge  in  the  district  concerned  was  held  In 
the  year  1903.  Prior  to  the  second  Monday 
In  January.  1904.  and  claiming  to  act  under 
the  biennial  election  law  quoted  above,  the 
Governor  appointed  the  defendant  to  the  of- 
fice In  question.  The  defendant  duly  quali- 
fied, and  upon  January  12,  1904,  entered  upon 
the  performance  of  his  duties  as  Judge  of  the 
district  court  of  the  Twenty-Ninth  Judicial 
District. 

May  this  court  oust  the  defendant,  and 
restore  the  plaintiff  to  the  office  which  both 
parties  claim?   The  question  involved  Is  pure- 


ly one  of  Interpretation.  The  generally  rec- 
ognized rides  for  enabling  truth  to  come  to 
utterance  in  such  matters  are  old  and  well 
understood,  and  need  not  be  restated  here. 
The  latest  exhibition  of  them  may  be  found 
in  the  eighth  volume  of  the  Encyclopaedia  of 
I^aw  &  Procedure,  commencing  at  page  724, 
together  with  abundant  references  to  author- 
ities Illustrating  their  application.  A  similar 
service  has  been  performed  In  6  A.  &  E. 
Encyci.  of  L.  (2d  Ed.)  920  et  seq.  Pertinent 
cases  are  digested  in  10  Am.  Dig.  (Cent.  Ed.) 
c.  1222  et  seq. '  Blackstone's  rules  for  the  in- 
terpretation of  laws  and  the  construction  of 
statutes  (Commentaries,  59  and  87)  are  models 
of  terse  and  luminous  statement,  and  are  suf- 
ficient for  a  correct  determination  of  this  con- 
troversy. The  treatment  of  the  subject  by 
Hugo  Grotlus  In  the  chapter  "De  Interpreta- 
tloue"  of  his  work,  "De  Jure  Belli  et  Pacts," 
liber  2,  c.  16,  has  never  been  superseded; 
and  some  of  the  most  exalted  portions  of  our 
modern  doctrine  GroUus  translates  from 
Aristotle.  There  Is  therefore  no  lack  of  quali- 
fied guides. 

The  plaintiff  plants  himself  In  the  position 
that  the  words  of  the  constitutional  amend- 
ment, "All  officers  whose  successors  would 
under  the  law  as  It  existed  at  the  time  of 
their  election  be  elected  in  an  odd-numbered 
year  shall  hold  office  for  an  additional  year, 
and  until  their  successors  are  qualified,"  are 
the  measure  of  his  rights.  He  says:  "We 
have  nothing  to  consider  except  the  import 
of  those  words  according  to  their  ordinary 
and  known  meaning  as  used  in  common  par- 
lance. •  «  »  No  question  of  law  or  con- 
stnictlon  can  arise  under  this  language,  and, 
to  determine  whether  the  plaintiff  or  any  of- 
ficer shall  liold  office  for  an  additional  year, 
we  have  only  to  inquire,  what  was  the  law 
existing  at  the  time  of  his  election?  And  if 
we  find  that  under  it  his  successor  would  be 
elected  in  an  odd-numbered  year,  then  the 
whole  question  Is  solved,  and  such  officer 
holds  for  an  additional  year."  He  insists 
that  the  ciiange  from  annual  to  biennial  elec- 
tions disturbed  the  official  term  of  district 
Judges,  as  well  as  of  county  and  township 
officers,  and  that  the  words  of  the  amendment 
must  be  given  a  signification  as  large  as  the 
necessity  for  their  use.  When  measured  by 
their  context,  the  plaintiff  relates  the  words 
quoted  to  the  first  sentence  of  the  amend- 
ment. Instead  of  to  the  second  sentence,  which 
immediately  precedes  them,  and  allows  do 
possibility  of  sequence  or  dependence  between 
the  words  upon  which  he  stakes  his  case  and 
those  in  Juxtaposition  with  them.  And  he 
asserts  that  the  framers  of  the  amendment 
would  have  Injected  some  characterizing 
word— as,  for  example,  the  word  "such"  be- 
tween the  words  "ail"  and  "officers,"  if  It  had 
been  intended  to  make  a  reference  to  the  of- 
ficers designated  In  the  second  sentence. 
When  confronted  \vith  the  statute,  the  plain- 
tiff contends  that  the  Legislature  adopted  the 
resolution  before  there  was  any  statute,  and 
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hence  must  have  had  district  Judges  In  mind, 
and  must  have  provided  for  them  by  the 
amendment  He  says:  "It  Is  manifest  that 
the  statute  was  not  enacted  "with  any  refer- 
ence to  the  proposed  amendment  and  Its  pro- 
rlsioiis,  and  that  the  amendment  was  propos- 
ed and  adopted  without  reference  to  any 
statute  whatever."  He  claims  the  statute 
was  temporary  and  covered  only  a  part  of  the 
Arid,  while  the  amendment  was  permanent 
and  covered,  it  all,  and  that  the  amendment 
repealed  the  statute  because  inconsistent  with 
it,  and  because  the  amendment  was  the  latest 
law  derived  from  the  highest  possible  author- 
ity In  the  state. 

At  the  threshold  of  any  discussion  of  these 
claims  appears  the  case  of  Griffith  v.  Man- 
ning, 67  Kan.  — ,  73  Pac.  75,  decided  by  this 
court  July  10,  1908.  The  syllabus  of  that 
case  reads: 

"The  amendment  to  the  Constitution  reg- 
olating  elections  adopted  by  the  voters  of  the 
state  at  the  election  in  190Q  refers  only  to  the 
election  of  county  and  township  officers,  and 
the  term  'all  officers,'  therein  used,  means  ail 
county  and  township  officers. 

"The  office  of  judge  of  the  city  court  of 
Kansas  City  is  neither  a  county  nor  town- 
ship oflllce,  and  hence  the  term  of  the  incum- 
bent thereof  is  not  extended  by  virtue  of  said 
amendment." 

The  action  In  that  case  was  one  of  quo 
warranto.  It  was  brought  against  a  person 
who  held  possession  of  an  office  because  he 
claimed  to  be  an  officer  whose  successor 
would,  under  the  law  as  It  exi.sted  at  the 
time  of  his  election,  be  elected  in  an  odd- 
numbered  year.  Therefore,  under  the  ex- 
press tenns  of  the  constitutional  amendment 
he  claimed  the  right  to  hold  for  an  addition- 
al year,  and  until  his  successor  should  qual- 
ify. The  court  heard  oral  argument,  con- 
sidered the  briefs,  and,  after  careful  consid- 
eration, arrived  at  a  conclusion  embodying 
the  unanimous  opinion  of  all  the  justices. 
It  was  held  that  the  office  claimed  was  not 
a  county  or  a  township  office.  But  that  did 
not  determine  the  case.  The  incumbent  was 
an  officer,  and  an  officer  who  fell  within  the 
exact  description  of  the  third  sentence  of  the 
constitutional  amendment,  if  the  language 
there  used  were  to  he  given  the  force  now 
contended  for.  The  position  of  the  defend- 
ant was  Identical  with  that  of  the  plalntitf 
in  this  case.  If  the  expression  "all  officers" 
were  to  be  given  a  literal  Interpretation,  the 
defendant  was  entitled  to  hold.  It  was  ab- 
solutely necessary,  therefore,  to  determine 
whether  or  not  the  words  "all  officers"  were 
to  be  given  an  unlimited  and  unrestricted 
algnlflcatlon;  and  if  the  language  of  the 
amendment  were  held  to  apply  to  some  offi- 
cers only,  and  not  to  all  officers,  it  was  then 
ne<-esaary  to  determine  further  if  the  defend- 
ant were  included.  The  scope  of  the  amend- 
ment was  of  the  essence  of  the  controversy. 
and  the  conclusion  of  the  court  was  express- 
ed in  positive  terms,  as  to  what  it  did  in- 


clude, rather  than  In  negative  terms,  as  to 
what  it  did  not  include.  Although  the  Grov- 
ernor  of  the  state  could  act  upon  the  author- 
ity of  the  statute  alone,  he  doubtless  made 
the  appointment  assailed  in  this  action  in 
full  reliaiiee  upon  the  finality  of  the  inter- 
pretation which  the  constitutional  amend- 
ment received  in  the  case  of  Griffith  v.  Mann- 
ing, and  that  decision  ought  not  to  be  over- 
turned upon  anything  short  of  the  most  pos- 
itive conviction  of  error.  Because,  however, 
the  office  involved  is  one  of  great  importance 
to  the  people  of  the  district,  and  of  profit 
and  honor  to  its  incumbent,  and  because  it 
was  not  specifically  mentioned  In  the  opin- 
ion in  the  case  of  Griffith  v.  Manning,  the 
court  has  examined  the  question  uuew, 
thankful  for  the  able  and  critical  arguments 
of  the  counsel  for  the  respective  parties 
both  in  the  briefs  and  at  the  bar. 

In  supix>rt  of  his  cause  the  plaintiff  cites 
the  opinion  of  Johnson,  J.,  In  the  case  of 
Newell  V.  People,  7  N.  T.  0,  97,  as  follows: 
"Whether  we  are  considering  an  agreement 
between  parties,  a  statute,  or  a  constitution, 
with  a  view  to  Its  interpretation,  the  thing 
we  are  to  seek  is  the  thought  which  it  ex- 
presses. To  ascertain  this,  the  first  resort 
iu  all  cases  is  to  the  natural  signification  of 
the  words  employed.  In  the  order  and  gra- 
matical  arrangement  in  which  the  framers 
of  the  lusti-ument  have  placed  them.  If,  thus 
regarded,  the  words  embody  a  definite  mean- 
ing, wliioh  Involves  no  absurdity,  and  no 
contradiction  between  different  parts  of  the 
same  writing,  then  that  meaning  apparent 
from  the  face  of  the  instrument  is  the  one 
which  alone  we  are  at  liberty  to  say  was  in- 
tended to  be  conveyed.  In  such  a  case  there 
is  no  room  for  construction.  That  which 
the  words  declare  is  the  meaning  of  the  In- 
strument, and  neither  courts  nor  legislatures 
have  the  right  to  add  or  to  take  away  from 
that  uieauing.  This  is  true  of  every  instru- 
ment, but  when  we  are  speaking  of  the  most 
soleum  and  deliberate  of  all  human  writings 
— those  which  ordain  the  fuudameutai  law 
of  states — the  rule  rises  to  a  very  high  de- 
gree of  significance.  It  must  be  very  plain 
— nay,  absolutely  certain — that  the  people 
did  not  intend  what  the  language  they  have 
employed,  in  its  natural  signification,  im- 
ports, before  a  court  will  feel  itself  at  lib- 
erty to  depart  from  the  plain  reading  of  a 
constitutional  provision."  This  language  is 
but  an  amplification  of  that  of  Vattel,  Law 
of  Nations,  hk.  2,  c.  17,  f  203,  which  was  sub- 
stantially adopted  by  this  court  in  Fitzpat- 
rick  V.  Gebhart,  7  Kan.  35,  47,  and  it  un- 
doubtedly exi>resse8  the  true  rule  of  the 
law.  The  plaintilT,  however,  does  not  bring 
himself  within  its  terms.  He  insists  that 
the  case  be  decided,  not  upon  the  words  of 
tlie  instrument,  hut  ui)on  the  words  of  a 
single  sentence  of  the  instrument;  not  ui>- 
on  the  words  in  the  order  and  grammatical 
arrangement  in  which  the  framers  placed 
them,  but  upon  such  words  in  a  different  or- 
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der  and  Arrangement;  and  he  wonid  Ignore 
the  abeordlty  Involved  In  making  the  words 
extend  to  ward  conncllmen  and  school  dis- 
trict ofDcers.  It  Is  a  truism  that  a  fragment 
of  a  writing,  torn  from  the  body  of  an  In- 
Stmment,  Is  no  criterion  of  Its  meaning. 
Words  always  take  the  tang  and  dye  of  their 
fellows,  and  depend  for  their  effect  npon 
their  collocation.  When  wrested  from  their 
setting  and  association,  they  lose  their  qual- 
ity of  enlightenment  and  their  informing 
power.  And  the  stark  literalness  of  the  in- 
terpretation contended  for  would  have  bang- 
ed the  surgeon  who  opened  the  vein  of  a 
man  who  fell  down  in  the  street  with  a  fit, 
under  the  enactment  that  whoever  drew 
blood  in  the  streets  should  be  punished  with 
the  utmost  severity  (Blackstone,  Com.  61), 
and  would  have  approved  the  suggestion  of 
Pericles  that  an  obligation  of  persons  to 
lay  down  their  steel  might  be  satisfied  by 
laying  down  steel  buckles,  when  swords  were 
meant  (Orotlus,  supra).  Therefore  the  court 
cannot  be  confined  to  the  words  the  plaintiff 
quotes,  and  the  fact  that  it  is  a  constitution- 
al provision  which  is  to  be  construed  makes 
no  difference.  The  case  of  Pape  v.  Capitol 
Bank,  20  Kan.  440,  27  Am.  Rep.  183,  Is  di- 
rectly in  point  Section  8  of  article  13  of 
the  Constitution  reads:  "Sec  8.  No  banking 
law  shall  be  in  force  until  the  same  shall 
have  been  submitted  to  a  vote  of  the  elect- 
ors of  the  state  at  some  general  election,  and 
approved  by  a  majority  of  all  the  votes  cast 
at  such  election."  No  banking  law  has  ever 
been  submitted  to  a  vote  of  the  people  of 
this  state  An  examination  of  the  context 
shows,  however,  that  the  words  "no  banking 
law"  referred  merely  to  a  single  kind  of 
banking  law,  and  in  so  deciding  this  court 
said:  "Unquestionably  there  are  three  kinds 
of  banks  defined  by  Bouvier — banks  of  de- 
posit, banks  of  discount,  and  banks  of  circu- 
lation— and  the  language  of  the  first  section 
of  said  article  13  Is  general:  'No  bank  shall 
be  established  otherwise  than  under  a  gen- 
eral banking  law.'  So  that,  under  a  techni- 
cal construction  of  sections  1  and  8,  and  ig- 
noring the  other  sections,  the  establishment 
of  any  bank,  of  any  kind,  and  for  any  pur- 
pose, would  be  forbidden.  And  as  the  arti- 
cle does  not  name  Incorporated  as  distin- 
guished from  unincorporated  banks,  and  as 
constitutional  provisions  have  respect  to  the 
substance,  and  not  merely  to  the  form  or 
name,  the  carrying  on  of  any  banking  busi- 
ness by  any  corporation,  institution,  or  per- 
son, whether  of  Issuing  currency,  receiving 
deposits,  or  discounting  commercial  paper, 
would  fall  within  the  prohibitions  of  this 
article.  Clearly  no  such  check  upon  the  com- 
mercial interests  of  the  state  was  intended. 
'Banks  and  Currency'  is  the  title,  and  cur- 
rency banks  are  those,  and  those  only,  in- 
tended by  the  article.  All  banks — that  is,  all 
kanks  within  the  scope  of  the  article — are 
required  to  keep  offices  and  oflicers  for  the 
Issue  and  redemption  of  their  circulation. 
Bnt  •  bank  of  deposit,  purely,  has  no  circa- 


latlon.  It  la  not  ■  bank,  fhereforab  wUbln 
the  scope  of  the  article" 

Since  it  is  permissible  for  the  conrt  to  seek 
further  light,  a  single  fact  will  show  that 
avail  must  be  made  of  every  possible  aid. 
There  are  two  laws  providing  how  the  office 
in  dispute  shall  be  filled,  if  plaintiff's  theory, 
of  the  constitutional  amendment  shall  pre- 
valL  The  Leglslatore  framed  the  amend- 
ment, and  it  framed  the  statute.  The  sug- 
gestion of  a  conflict  la  the  saggestion  of  a 
doubt  as  to  the  literal  meaning  of  words. 
The  adoption  of  a  constitutional  amendment 
will  not  repeal  a  valid  statute  anless  the  re- 
pugnance between  them  be  Irreconcilable. 
liOavenworth  v.  State,  6  Klan.  603;  Prohib- 
itory Amendment  Cases,  24  Kan.  722.  And 
in  determining  the  question  of  repeal  the 
court  must  be  guided  by  the  same  consider- 
ations that  control  in  other  casea,  Prouty  t. 
Stover,  11  Kan.  235. 

The  title  of  the  resolution  describes  a  sin- 
gle subject,  and  that  la  biennial  electlonai 
The  ballot  to  be  voted  by  the  people  desig- 
nates the  subject  of  the  amendment  as  "the 
biennial  election  amendment  to  the  Consti- 
tution," and  it  purports  to  amend  a  section 
of  the  Constitution  which  provides  for  an- 
nual elections.  The  regulation  of  terms  of 
office  is  not  named  in  either  of  the  descrip- 
tions by  which  the  amendment  might  be 
known.  Therefore  the  establishing  of  bien- 
nial instead  of  annual  elections  appears  from 
the  face  of  the  instrument  to  be  its  purposes 
Certain  sections  of  the  Constitution  relating 
to  terms  of  ofllce,  however,  were  amended. 
Upon  examination  these  terms  are  found  to 
relate  to  county  and  township  offices  only, 
to  require  annual  elections  to  fill  them,  and 
to  be  the  only  terms  of  office  standing  in 
the  way  of  biennial  elections.  The  regula- 
tion of  terms  of  office  must  be  regarded, 
therefore,  as  a  mere  incident  of  the  main 
scheme,  and  their  adjustment  as  piurely  sub- 
ordinate and  subsidiary  to  the  primary  and 
substantial  matter  of  biennial  electlona  The 
terms  of  office  to  be  affected  are  specifically 
named,  and  no  names  but  those  of  county 
and  township  officers  occur.  In  treating  of 
the  incidental  matter  of  terms  of  office,  the 
expression  "all  officers"  is  used.  To  avoid  a 
glaring  absurdity,  it  la  necessary  to  assign 
a  particular  Instead  of  a  general  meaning  to 
the  words.  Tbelr  antecedents  should  be 
sought  for  among  the  provisions  of  the  docu- 
ment devoted  to  matters  of  their  rank.  Im- 
mediately preceding  them  in  logical  and 
grammatical  arrangement,  classes  of  officers 
are  specifically  named,  to  whom  they  very 
plainly  apply.  The  law  of  parsimony  for- 
bids the  assumption  of  anything  more  than 
is  necessary  to  account  fully  for  the  ex- 
pression. County  and  township  officers  satis- 
fy every  requirement  in  this  respect,  har- 
monize ambiguous  words  with  every  part  of 
the  Instrument,  and  prevent  an  unwarranted 
broadening  of  the  obvious  scope  of  the 
amendment    To  relate  the  words  "all  olH 
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cers"  to  the  flrait  sentence  of  the  amendment 
confuses  the  entire  subject.  Other  descrip- 
tive words  were  superfluous.  Nowhere  In  the 
sections  amended  Is  any  specific  reference 
made  to  district  judges.  Nowhere  in  the 
new  sections  is  any  specific  reference  made 
to  district  judges.  The  purpose  of  the  act 
is  fully  subserved  without  interpolating  them, 
and  the  conclusion  announced  in  GrltBtb  v. 
Manning  must  follow.  If  construed  in  the 
manner  described,  the  amendment  Is  In  per- 
fect harmony  with  the  statute.  The  claim 
of  the  plaintiff  that  the  amendment  and  the 
statute  are  random  acts,  perpetrated  with 
the  utmost  indifference  to  each  other,  but 
conveniently  clashing  in  time  to  extend  his 
term,  cannot  be  conceded.  The  statute  pro- 
vides in  the  most  positive  way  for  the  ap- 
pointment of  district  Judges  after  the  time 
when  the  proposed  amendment  would  take 
effect  if  adopted.  This  method  of  filling  the 
exceptimial  term  was  directly  opposed  u> 
one  proposed  by  the  amendment,  if  the 
amendment  referred  to  such  officers.  The 
resolution  and  the  statute  must  be  regarded 
as  contemiwraneous  acts  of  the  same  body, 
and  so  be  construed  together,  or  the  statute 
must  be  regarded  as  an  interpretation  of  the 
scope  of  the  resolution  by  the  Legislature 
which  framed  and  proposed  It.  In  either 
event  they  were  both  designed  to  stand. 

At  the  time  of  the  adoption  of  the  two 
measures  the  Legislature  was  engaged  in  the 
Inauguration  of  a  policy  of  holding  elections 
every  two  yearn  That  body  was  wholly 
competent  to  bring  about  the  desired  change, 
80  far  as  district  Judges  were  concerned,  and 
so  far  ns  other  offices  were  concerned,  except 
tliose  mentioned  in  sections  3  and  4  of  article 
0  of  the  Constitution.  To  remove  these  ob- 
stacles, the  amendment  was  proposed.  It 
cannot  be  presumed  the  Legislature  set  in 
motion  the  unusual  proceeding  of  a  constitu- 
tional change  to  acc-omplish  that  which  it 
was  able  to  do  by  statute,  and  the  fact  tliat 
it  did  pass  a  statute  covering  the  matter 
within  its  power  conclusively  shows  tliat  the 
amendment  was  understood  to  relate  to  other 
things.  I>ooklng  at  the  amendment  itself,  it 
is  very  plain  no  permanent  policy  regarding 
the  terms  of  district  judges  was  in  contem- 
plation, sinc-e  the  L>egi8lature  Is  still  left  free 
to  readjust  the  commencement  of  such  terms, 
and  to  provide  for  the  interregnum  arising 
from  such  reiidjnstment.  The  Legislature 
framed  the  amendment,  and  not  the  people 
themselves  In  a  constituent  assembly.  The 
Legislature  was  resiH>nslble  for  the  meaning 
of  its  proiwsltion  to  the  people.  Before  the 
resolution  was  published  the  Legislature  gave 
to  it  a  definite  meaning  by  a  statute  which 
exclude«l  district  judges  from  its  purview. 
With  this  meaning  the  resolution  was  pre- 
sented to  the  people  for  their  consideration. 
The  statute  was  held  to  be  constitutional  by 
this  court.  It  operated  to  prevent  the  elec- 
tion of  judges  in  the  year  1001.  The  Gov- 
ernor acted  upon  it,  and  filled  the  resulting 


vacancies  by  appointment;  and,  at  the  mo- 
ment when  the  voter  deposited  his  ballot  in 
the  box  at  the  election  of  1002,  It  was  un- 
disputed law  that  no  election  of  Judges  would 
take  place  in  1903,  whether  the  amendment 
carried  or  not  Under  the  circumstances,  to 
assume  that  the  pe<9le  regarded  the  amend- 
ment with  some  peculiar  notion  of  their  own, 
different  from  that  assigned  to  it  by  its  pro- 
ponent and  expounder,  and  destructive  of  a 
valid  companion  law,  seems  chimerical  in- 
deed. 

The  conclusion  must  be  that  the  adoption 
of  the  amendment  did  not  repeal  the  statute, 
and  that  the  statute  provides,  through  ap- 
pointment by  the  Governor,  for  filling  the 
exceptional  term  occasioned  by  the  elimina- 
tion of  the  election  of  1903. 

The  foregoing  ig  sufficient  to  indicate 
broadly  the  views  of  the  court  It  would 
transcend  all  proper  limits  of  a  written  opin- 
ion to  answer  in  detail  all  the  points  made 
by  the  plaintiff.  The  court  la  of  the  opinion 
that  he  cannot  prevail.  The  writ  is  denied, 
and  judgment  Is  rendered  for  the  defendant 
for  costs.    All  the  Justices  concurring. 


(«t  Kan.  73) 
VFEAVER  V.  BOARD  OF  COM'BS  OF  LYON 
COUNTY. 

(Supreme  Court  of  Kansas.    April  9,  1904.) 

HIGHWAYS— OPENING — BEVIEW— PBOCEDUBE. 

1.  The  district  court  has  no  jurisdiction  to  re- 
view proceediugs  had  before  the  county  com- 
missioners in  opening  a  public  highway,  unless 
there  is  nttached  to  the  petition  in  error  a  prop- 
erly certified  transcript  o£  the  proceedings  lie- 
fore  the  commissioners. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyon  County; 
Dennis  Madden,  .Tudge. 

Action  by  F.  M.  Weaver  against  the  board 
of  county  commissioners  of  Lyon  county. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

Kellogg  &  Madden,  for  plaintiff  in  error. 
W.  T.  McCarty  and  J.  G.  HutclTlson,  for 
defendants  in  error. 

GREKNE,  J.  This  is  a  proceeding  to  re- 
verse an  order  of  the  district  court  sustain- 
ing a  demurrer  to  plaintiff's  i)etitlon.  The 
plaintiff  was  the  owner  of  certain  real  estate 
in  Lyon  county,  Kan.  A  petition  was  pre- 
sented to  the  board  of  county  commissioners 
of  said  county,  asking  that  a  public  highway 
be  located  between  two  points  stated  in  the 
petition,  which  would  cross  over  the  land 
belonging  to  plaintiff.  Such  proceedings 
were  had  as  resulted  In  the  location  of  the 
road  as  prayed  for.  Thereafter  the  plaintiff 
filed  a  petition  in  error  in  the  district  court, 
asking  that  court  to  set  aside  and  vacate  the 
order  of  the  county  commissioners  locating 
and  establishing  said  road  through  and  across 
his  land.  The  plaintiff  did  not  attach  to  the 
petition  in  error  filed  in  the  district  court  a 
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transcript  or  any  anfhentlcated  record  of  the 
proceedlnsB  had  before  the  board  of  commia- 
vionera. 

Under  the  prorlslons  of  onr  Code,  and  the 
uniform  practice  in  this  state,  a  party  seek- 
ing to  hare  an  order  or  Judgment  of  an  in- 
ferior court,  board,  or  tribunal  reviewed  by 
proceedings  In  error  must  bring  to  the  re- 
viewing court  the  proceedings  had  in  the 
lower  court  in  some  of  the  ways  provided 
by  statute.  The  only  way  that  a  reviewing 
court  can  be  informed  of  what  the  proceea- 
Ings  were  in  the  inferior  court  is  by  a  prop- 
erly authenticated  record  of  such  proceedings. 
In  the  absence  of  such  record,  there  is  noth- 
ing for  the  superior  court  to  review.  Prob- 
ably the  defendant  should  have  filed  a  motion 
to  dismiss  the  petition  in  error  In  the  district 
court  Instead  of  a  demurrer,  but  this  mis- 
take in  practice  was  not  prejudicial  to  the 
plaintiff.  In  the  absence  of  such  record)  the 
district  court  had  no  Jurisdiction  to  review 
the  proceedings  of  the  county  commissioners. 

The  Judgment  of  the  district  court  Is  there- 
fore aflBrmed.   AU  the  Justices  concurring. 


(69  Kan.  183) 

8TATB  T.  WALEK 
(Supreme  C!ourt  of  Kansas.    April  9,  1004.) 

.  K&PK— BVlnBRCB— EXFEBT     TESTIIfOKT— III- 

BTRTTcnons. 

1.  In  a  prosecution  for  statutory  rape  it  Is 
proper  for  the  state  to  show  that  the  prosecut- 
ing witness  became  pregnant  and  was  delivered 
of  a  child  at  about  the  time  when,  If  her  tes- 
timony of  the  affair  was  true,  it  mignt  have  been 
expected. 

2.  Expert  evidence  is  admissible  in  proof  of 
matters  not  clearly  falling  within  the  range  of 
common  experience  or  observation. 

8.  Notwithstanding  that  section  236  of  the 
Criminal  Code  directs  that  the  judge  In  criminal 
actions  "must  charge  the  jury  in  writing  and 
In  such  charge  muat  state  to  them  ail  matters 
of  law  necessary  for  their  information  in  giving 
their  verdict,"  the  court  does  not  err  if  he  falls 
to  give  instructions  upon  all  the  minutiro  of  the 
case,  but  gives  only  such  as  fairly  present  the 
salient  features  ansing  upon  the  law  of  the 
case.  This  is  especially  so  in  the  absence  of 
any  request  for  ouier  or  additional  instructions. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Cherokee 
County;  W.  B.  Glasse,  Judge. 

William  Waike  was  convicted  of  crime, 
and  appeals.    Affirmed. 

0.  A.  McNeill  and  O.  D.  Ashley,  tor  appel- 
lant C.  O.  Coleman,  Atty.  Gen.,  Al.  P.  Wil- 
liams, and  Tracewell  &  Moore,  for  the  State. 

CUNNINGHAM,  J.  Appellant  was  con- 
victed of  the  crime  of  statutory  rape,  and  ap- 
peals. 

1.  The  evidence  of  the  prosecuting  witness 
tiiat  conception  followed  defendant's  connec- 
tion with  her,  and  that  she  was  delivered  of 
a  child  at  about  the  time  such  an  event  might 
have  been  expected,  and  of  an  attending 
physician  that  he  was  present  and  assisted  at 
audi  delivery,  was  admitted,  over  the  objec- 


tion of  the  defendant  that  such  evidence  was 
Incompetent,  irrelevant,  and  immaterial.  The 
court  admitted  it  for  the  purpose  of  showing 
penetration.  This  was  not  error.  It  was 
clearly  shown,  and  nowhere  denied,  that  the 
prosecuting  witness  was  unmarried  and  under 
the  statutory  age  of  consent,  so  that  the  fact 
that  she  bad  become  pregnant  and  was  deliv- 
ered of  a  child  proved  that  some  one  had  com- 
mitted the  crime  charged,  upon  her.  For  this 
purpose  the  criticised  evidence  was  very  com- 
petent, material,  and  relevant  People  v.  Fla- 
herty, 27  App.  Dlv.  635,  50  N.  Y.  Supp.  674; 
State  V.  Bobinson,  32  Or.  43,  48  Pac.  357. 

2.  The  appellant  was  a  man  68  years  old. 
His  wife  testified  that  be  had  lost  virility  to 
the  extent  that  he  was  Incapable  of  having 
sexual  commerce  with  a  woman.  This  she 
knew  from  her  intimate  relations  with  him. 
On  rebuttal  physicians  were  called,  and  per- 
mitted to  testify  as  experts  that  a  man  of 
that  age,  having  lost  sexual  desire  as  to  his 
wife,  might  still  have  such  desire  and  ability 
to  consummate  It  upon  other  and  younger 
women.  We  find  no  error  here.  The  ques- 
tion Involved  was  not  one  so  clearly  falling 
within  the  range  of  common  experience  and 
observation  as  to  exclude  expert  evidence  in 
proof  of  the  same,  nor  that  the  Jury  might 
surely  assume  its  truth  without  tlie  evidence 
of  an  expert 

3.  For  his  defense  appellant  relied  In  part 
upon  an  alibi.  This,  his  evidence  did  not  go 
to  establish  with  any  high  degree  of  cer- 
tainty. He  did  not  request  the  giving  of  any 
instruction  to  the  Jury  specially  calling  their 
attention  to  this  matter,  or  specially  ex- 
plaining the  law  applicable  thereto,  and  no 
such  Instruction  was  given.  This  omission  Is 
very  strenuously  urged  as  error.  It  is  true 
that  section  236  of  the  Criminal  Code  (section 
6681,  Gen.  Bt  1901)  requires  that  the  Judge 
"must  charge  the  Jury  In  writing  and  In  such 
charge  must  state  to  them  all  matters  of  law 
necessary  for  their  Information  in  giving 
their  verdict"  But  this  provision  cannot  be 
construed  that  Instructions  are  to  be  in  aqy 
particular  form,  or  are  required  to  go  into 
all  the  minutiae  of  the  case.  Its  purpose  Is 
fully  satisfied  If  such  Instructions  are  suffi- 
cient to  fairly  present  the  salient  features 
arising  upon  the  law  of  the  case.  If  more 
than  this  Is  desired  by  either  party,  it  should 
be  specifically  requested,  and  may  well  be 
held  to  be  waived  if  not  so  requested.  It 
would  manlfestiy  be  practically  impossible 
to  go  Into  all  the  minutUe  of  each  case  with 
detailed  Instructions  following  up  every  near 
and  remote  application  of  law  to  facts  or 
facts  to  law.  Such  detail  and  verbosity  would 
tend  to  confusion  and  misdirection,  rather 
than  to  proper  or  even  necessary  information. 
In  this  case  the  court  cautioned  the  Jury  that 
the  guilt  of  the  defendant  must  be  estab- 
lished beyond  a  reasonable  doubt  and  that 
the  presumption  of  his  innocence  clung  to 
him  until  that  degree  of  proof  was  attained. 
Of  course,  the  claim  that  the  defendant  was 


Digitized  by 


Google 


Kan.) 


SCHOOL  DIST.  NO.  18  t.  DAVIES. 


409 


not  at  the  place  when  the  alleged  offense  was 
committed  within  the  range  of  time  fixed  by 
the  proeecntlng  witness  went  to  the  very 
heart  of  the  state's  proof,  and  the  raising  of 
a  doubt  upon  this  point  would  have  been  as 
fatal  to  a  conviction  as  wonld  have  been  a 
belief  of  his  denial  of  the  commission  of  the 
crime.  80  the  general  charge  as  to  burden 
and  quantity  of  proof  required  of  the  state 
substantially  presented  the  question  as  it 
-would  arise  upon  the  more  specific  direction 
of  the  attention  of  the  Jury  to  the  matter  of 
tbe  alibi,  had  the  proof  upon  that  subject  been 
more  satisfactory.  It  is  said  in  State  v.  Pot- 
ter, 15  Kan.  312:  "Now,  it  may  be  laid  down 
as  a  general  rule  that  if  the  court  gives,  in 
general  terms,  the  elements  of  the  crime,  and 
Is  not  asked  by  defeudant  to  enlarge  upon 
and  explain  further  any  particular  element 
thereof,  no  error  has  been  committed,  in  fail- 
ing to  give  fuller  and  more  specific  instruc- 
tions, wliich  will  Justify  an  appellate  court  in 
a  reversal."  We  approve  of  this  statement  of 
tbe  law.  and  think  the  requirement  of  the 
statute  was  sufficiently  complied  with  in  the 
case  at  bar,  especially  in  the  absence  of  any 
request  for  more  specific  instructions. 

4.  Complaint  is  made  of  the  refusal  of  the 
court  to  give  certain  instnictlons.  We  do 
not  think  it  well  founded.  It  is  also  suggest- 
ed that  two  of  the  Jurors  were  permitted  to 
leave  the  Jury  room  dtiring  the  time  of  the 
deliberation  of  the  jury  and  be  absent  there- 
from for  an  unwarranted  length  of  time. 
Upon  this  point  there  Is  a  conflict  in  tbe 
showing.  Under  that  made  by  the  state  by 
the  aflidavlts  of  the  Jurors,  nothing  to  be 
criticised  occurred.  Evidently  the  court,  in 
overruling  the  motion  for  a  new  trial,  took 
the  view  of  the  matter  as  disclosed  by  these 
afRdavlts. 

Finding  no  error  In  the  record,  we  must  af- 
firm the  Judgment  of  the  court  below.  All 
the  Justices  concurring. 


(89  Kan.  182) 

SCHOOL  DIST.  XO.  18  OF  KEARNY  COUN- 
TY v.  DAVIES. 

(Supreme  Court  of  Kansas.     April  9,  1904.) 

SCHOOLS— TEACHERS— DISMISSAL. 

1.  Section  61&4.  Gen.  St.  1901,  provides  for 
tbe  employment  of  teachers,  and  the  manner  of 
employing  them,  in  the  district  Bchoolfl  of  tbe 
state.  It  also  provides  for  the  dismissal  of 
teachers,  the  causes  for  which  they  may  be 
dismissed,  and  the  manner  in  which  they  may 
be  dismissed. 

2.  Where  the  district  board,  in  conjunction 
with  the  county  superintendent,  dismisses  a 
teacher,  as  provided  by  section  6184,  Gen.  St. 
19<)1.  such  act  of  dismissal  is  final  and  conclu- 
sive, in  the  absence  of  fraud,  corruption,  or  op- 
pression. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kearny  Coun- 
ty;   Wm.  Easton  Hutchinson,  Judge. 

Action  by  Lewis  Davies  against  School 
I>istrlct  No.  18  of  Kearny  county.    Judgment 


for  plaintiff,  and  defendant  brings  error.    Re- 
versed. 

E.  R.  Thorpe  and  F.  Dumont  Smith,  for 
plaintiff  in  error.  Miller  &  Hoskinsou,  for 
defendant  in  error. 


ATKINSON,  J.  On  August  10, 1901,  School 
District  No.  18  of  Kearny  county  entered  In- 
to a  written  contract  with  Lewis  Davies  to 
teach  a  term  of  eight  months  school,  to  com- 
mence on  September  30th  following,  at  a 
salary  of  ?40  per  month,  payable  at  the  end 
of  each  school  month.  Davies  commenced 
work  under  this  contract,  and  continued  to 
teach,  receiving  payment  tlierefor  until  Jan- 
uary 31,  1902,  when  he  was  dismissed  by  the 
district  board,  acting  in  conjunction  with 
tlie  county  superintendent,  on  a  charge  of  in- 
competency, cruelty,  and  negligence.  On 
May  22,  1902,  Davies  commenced  an  action 
against  said  School  District  Na  18,  in  the 
district  court  of  Kearny  county,  to  recover 
the  sum  of  |150,  damage  alleged  to  have 
been  by  him  sustained  on  accoimt  of  his  dis- 
missal. In  his  petition,  after  alleging  tbe  ex- 
ecution of  the  contract,  and  the  entering  up- 
on his  duties  as  teacher  thereunder,  plain- 
tiff averred,  in  substance,  his  willingness 
ami  readiness  to  at  all  times  have  discharged 
the  duties  of  teacher,  and  complied  with  the 
terms  of  said  contract,  and  the  refusal  of 
defendant  to  permit  him  to  do  so.  Defend- 
ant answered,  admitting  the  execution  of  the 
written  contract,  and  that  plaintiff  had 
taught  the  school  thereunder  for  a  period 
of  four  months  and  one  week;  averred  that 
plaintiff  had  received  payment  for  services 
rendered;  that,  in  the  conduct  of  said  school, 
plaintiff  was  incompetent,  cruel,  and  negli- 
gent; and  that  the  district  board,  acting  in 
conjunction  with  the  county  superintendent, 
bad  dismissed  plaintiff  for  incompetency,  cru- 
elty, and  negligence.  The  Jury  awarded 
plaintiff  $50,  and  returned  four  si)eclal  find- 
ings. The  court,  upon  motion  of  plaintiff,  set 
aside  the  general  verdict,  and  rendered  Judg- 
ment for  plaintiff  in  tbe  sum  of  $150  upon 
the  special  findings.  The  record  discloses 
that,  at  a  meeting  of  the  district  board  in 
conjunction  with  tbe  county  superintendent, 
plaintiff,  on  January  31,  1902,  was  dismissed 
on  the  charge  of  incompetency,  cruelty,  and 
negligence.  There  is  no  claim  of  fraud,  cor- 
ruption, or  oppression  in  the  action  of  dis- 
missal. 

Defendant,  upon  tlie  trial,  requested  the 
court  to  give  the  following  instruction:     "If 
the  jury   find   from   the   evidence   that  the 
school  board  of  the  defendant  district  met.  In 
conjunction  with  the  county  superintendent 
of  public  instruction,  to  consider  the  matter 
of  complaints  made  against  the  plaintiff  as 
teacher  of  the  school  of  the  district,  and  at 
such  meeting  such  board  and  superintendent 
gave  full  and  fair  consideration  to  the  facts 
of  the  matter  as  known  to  them  personally, 
and  also  used  reasonable  diligence  to  inform 
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themBelveB  upon  tile  subject  from  snch  aonr- 
cea  as  were  available,  and  gave  full  and  fair 
consideration  to  such  Information,  and  then, 
In  good  faith,  reached  the  unanimous  concla- 
8lon  that  plaintiff  had  been  so  negligent  of 
bis  duties  as  teacher  that  the  Interest  of  the 
school  required  bis  discharge,  and  therefore 
made  an  order  discharging  him  as  such 
teacher  on  the  31st  day  of  January,  1002, 
then  plaintiff  is  not  entitled  to  recover  in  this 
action."  The  court  refused  to  give  the  in- 
struction requested,  and  did  not  instruct  the 
Jury  relative  to  the  legal  effect  of  the  dis- 
missal of  plaintiff  by  the  district  board,  act- 
ing in  conjtmctlon  with  the  county  superin- 
tendent Defendant  brings  the  case  bere^ 
and  urges  the  following  assignments  of  er- 
ror: The  refusal  of  the  trial  court  to  give 
said  instruction,  or  to  instruct  the  Jury  rel- 
ative to  the  legal  effect  of  the  dismissal  of 
plaintiff  by  the  district  board,  acting  In  con- 
Junction  with  the  county  superintendent, 
and  the  action  of  the  trial  court  in  setting 
aside  the  general  verdict  and  entering  Judg- 
ment for  plaintiff  on  the  special  findings. 
The  view  we  take  of  the  case  requires  a  con- 
sideration of  the  first  assignment  of  error 
only. 

Section  6184,  Gen.  St  1901,  provides  fbr 
the  employment  of  teachers,  and  the  manner 
of  employing  them,  in  the  district  schools  of 
the  state.  It  also  provides  for  the  dismissal 
of  teachers,  the  causes  for  which  they  may 
be  dismissed,  and  the  manner  in  which  they 
may  be  dismissed.  Said  section  reads:  "The 
district  board  In  each  district  shall  contract 
with  and  hire  qualified  teachers,  for  and  in 
the  name  of  the  district  which  contract  shall 
be  in  writing,  and  shall  specify  the  wages 
per  week  or  month  as  agreed  upon  by  the 
parties,  and  such  contract  shall  be  filed  in 
the  district  clerk's  office;  and,  In  conjunction 
with  the  county  superintendent  may  dismiss 
for  Incompetency,  cruelty,  negligence,  or  im- 
morality." In  the  case  of  School  District  v. 
McCoy,  80  Kan.  268,  1  Fac.  97,  46  Am.  Rep. 
92,  it  was  held  that  the  school-district  board, 
acting  in  conjunction  with  the  county  super- 
intendent as  provided  by  said  section,  was 
not  a  court;  that  this  tribunal  so  constituted 
could  act  without  pleading  and  without  pro- 
cess, and  the  proceedings  to  dismiss  a  teach- 
er could  be  conducted  by  it  in  an  Informal 
manner.  We  are  now  called  upon  to  deter- 
mine ttae  legal  effect  of  the  acts  of  this  tri- 
bunal. The  Legislature  must  have  bad  a 
purpose  in  uniting  the  county  superintendent 
with  the  school-district  board.  In  doing  so, 
it  constituted  a  special  tribunal,  which  may 
fairly  be  said  to  be  outside  and- independent 
of  the  employing  board — a  tribunal  unknown 
to  the  common  law,  and  given  power  to  dis- 
miss the  teacher  for  negligence.  Incompeten- 
cy, cruelty,  or  immorality.  In  the  case  of 
Meffert  v.  Medical  Board,  66  Kan.  710,  72 
Pac.  247,  the  board  of  medical  registration 
and  examination  was  classed  with  such 
boards  aa  the  county  board  of  equaUzatloo, 


boards  for  tbe  examination  of  applications 
for  teachers'  certificate*,  dty  councils  in 
granting  and  refusing  a  business  or  occupa- 
tion license,  and  numerons  other  boards  of 
similar  character.  It  was  there  said  that 
Boch  boards  performed  no  Judicial  functions, 
were  not  Judicial  tribunals,  and  had  never 
been  classified  as  such.  It  was  held,  how- 
ever, that  in  the  absence  of  fraud,  corrup- 
tion, or  oppression,  tbe  fl&dings  of  the  med- 
ical board  were  conclusive  upon  this  court 
The  school  law  of  New  Jersey  clothes  the 
board  of  education  with  power  to  employ 
teachers,  and  to  remove  tbem  for  canaOr 
There  is  given  the  right  of  appeal  to  the 
county  superintendent  From  that  official  1» 
given  the  right  of  appeal  to  the  State  Super- 
intendent and  thence  to  the  State  Board  of 
Education.  There  is  no  statutory  provision 
constituting  the  acts  of  the  State  Board  of 
Education  final.  In  the  case  of  Draper  v. 
Commissioners  of  Public  Instruction,  66  N.  J. 
Law,  64,  48  AtL  666,  it  was  held  that  the 
board  had  exclusive  Jurisdiction  over  snch 
controversies,  and  that  its  determinations 
were  final.  The  school  law  of  Iowa,  in  the 
matter  of  the  dismissal  of  teachers,  is  quite 
similar  to  that  of  New  Jersey.  The  Supreme 
Court  of  Iowa,  in  the  case  of  Park  v.  School 
District  66  Iowa,  209,  21  N.  W.  667,  held 
that  the  finding  of  the  county  superintend- 
ent susteined  by  the  State  Superintendent 
on  appeal,  was  final;  that  the  proceeding  is 
statutory,  unknown  to  tbe  common  law,  and 
the  courte  therefore  have  no  authority  to  re- 
examine or  retry  the  questions  of  fact  In 
the  case  of  McCrea  v.  School  District  145 
Pa.  660,  22  Ati.  1040,  it  was  held  that  under  a 
statute  {giving  a  board  of  directors  power  to 
dismiss  a  teacher  for  incompetency,  cruelty, 
negligence,  or  immorality,  the  board  was 
held  merely  to  the  observance  of  good  faith, 
and  its  acts  were  not  reviewable.  To  like 
effect  is  the  case  of  Whitehead  v.  School 
District  146  Pa.  418,  22  Atl.  991.  In  GilUn 
T.  Board  of  Begents,  88  Wis.  7,  58  N.  W.  1042, 
24  L.  R.  A.  336,  It  was  held  that  tbe  power 
to  remove  a  teacher  given  to  tbe  board  <^ 
regente,  when  exercised  in  a  given  case,  can- 
not be  inquired  into  by  the  courts;  that  this 
power  of  removal  becomes  a  part  of  every 
contract  made  by  the  board  with  the  teacher; 
that  when  the  board  has  exercised  this  pow- 
er, and  the  teacher  has  received  notice  there- 
of, the  right  to  further  salary  or  compensa- 
tion is  terminated.  In  tbe  case  of  People  v. 
Board  of  Education,  62  N.  Y.  Super.  Ct  520, 
under  a  stetute  providing  that  "any  teacher 
may  be  removed  by  tbe  board  of  education 
upon  the  recommendation  of  the  city  super- 
intendent" It  was  held  that  the  order  of  re- 
moval might  be  made  without  cause  asserted 
or  shown,  and  was  not  reviewable.  It  la 
manifest  that  the  Intention  of  tbe  Legisla- 
ture in  enacting  section  6184  was  to  provide 
a  speedy  and  inexpensive  mode  for  the  dis- 
missal of  teachers  from  the  district  schools. 
We  believe  tbat  tbe  legislature  establlsbeA 
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tbls  tribunal,  clothed  with  the  power  to  dis- 
miss, with  the  Intention  that  Its  acts  should 
be  final.  The  teacher  takes  bis  employment 
with  the  knowledge  of  this  power,  and  It  en- 
ters Into  his  contract  of  hire,  however  made 
or  formulated.  We  can  see  no  purpose  or 
object  of  the  Legislature  in  joining  the  coun- 
ty superintendent  with  the  district  board, 
and  giving  the  tribunal  thus  created  the  pow- 
er to  dismiss  teachers,  unless  It  was  Intend- 
ed that.  In  the  absence  of  fraud,  corruption, 
or  oppression.  Its  acts  should  be  final  and 
conclusive.  It  would  tend  greatly  to  Impair 
the  government  and  efficiency  of  the  public 
schools  if  the  honest  judgment  and  discre- 
tion of  this  tribunal,  so  exercised,  was  sub- 
ject to  review. 

The  judgment  of  the  district  court  is  re- 
versed. 

MASON,  J.,  not  sitting,  having  been  of 
counseL    All  the  Justices  concurring. 


«9  Kan.  1) 

STATE  V.  AMERICAN  BOOK  CO.  et  al. 
(Supreme  Court  of  Kansas.    April  9,  1904.) 

FOBEIGK     COBPOBATIONS — CONTRACTS— BEGULA- 

TION  BY  STATE — INJUNCTION — DOING 

BUSINESS  IN  STATE. 

1.  Contrncts  rnnde  with  a  foreign  corporation 
before  it  has  obtained  permission,  under  the  pro- 
visions of  chapter  10,  p.  27,  Laws  1898,  and 
chapter  125,  p.  233,  Laws  1901,  to  do  business 
in  this  state,  are  not  for  that  reason  invalid 
or  subject  to  cancellation  at  the  suit  of  one  of 
the  contracting  parties. 

2.  The  regulation  of  foreign  corporations  un- 
der the  statutes  referred  to  devolves  upon  the 
state,  and  a  private  individual  is  not  allowed 
to  interfere  except  in  the  single  instance  of  a 
failure  by  the  corporation  to  file  its  annual 
statement,  and  then  only  to  the  extent  of  abat- 
ing a  suit  against  him  until  the  required  state- 
ment has  t)een  filed. 

3.  After  a  foreign  corporation  has  complied 
with  the  law,  and  has  received  permission  to  do 
business  in  the  state,  it  cannot  be  enjoined,  at 
the  suit  of  the  state,  from  performing  contracts 
made  before  such  permission  was  obtained. 

4.  The  negotiation  of  a  foreign  corporation 
with  the  State  Text-Book  Commission,  result- 
ing in  a  contract  and  bond  to  supply  the  public 
schools  with  text-books,  does  not  constitute  the 
doing  of  business  within  the  state  by  such  cor- 
poration, within  the  meaning  of  the  statutes 
referred  to  in  the  first  paragraph  of  this  sylla- 
bus. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty;  Z.  T.  Hazen,  Judge. 

Action  by  the  state  against  the  American 
Book  Company  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

OUs  E.  Hungate,  G.  C.  Clemens,  and  Quln- 
ton  &  Quinton,  for  plaintiff  in  error.  Ros- 
sington,  Smith  &  Hlsted,  H.  J.  Bone,  and 
Hite  &  Nichols,  amlci  curlse,  for  defendants 
In  error. 

BURCH,  J.  In  the  year  1897  the  Legisla- 
ture passed  an  act  relating  to  school  test- 


books  for  use  In  the  public  schools  of  tills 
state,  providing  for  state  uniformity  and 
maximum  charges  for  such  books,  and  creat- 
ing a  commission  to  select  them.  This  act 
was  amended  and  supplemented  at  the  ses- . 
stons  of  1898  and  1901.  The  commission  thus 
created  consists  of  eight  members,  and,  to 
enable  it  to  select  and  adopt  uniform  series 
of  school  text-books  for  use  in  the  public 
schools.  It  Is  authorized  and  empowered  to 
advertise  for  bids,  receive,  open,  pass  upon, 
and  accept  bids,  and  upon  such  acceptance  to 
enter  Into  definite  and  binding  contracts  with 
bidders  for  the  furnishing  of  such  text-books. 
In  the  year  1898  the  Legislature  passed  an 
act,  w^hlch  It  amended  in  certain  particulars 
in  1901,  providing  methods  whereby  corpora- 
tions organized  under  the  laws  of  other  juris- 
dictions, seeking  to  do  business  In  this  state, 
may  be  permitted  to  do  so.  The  procedure 
for  the  purpose  of  obtaining  such  permission 
Is  practically  the  same  as  that  for  obtaining 
a  domestic  charter.  The  foreign  corporation 
desiring  it  must  file  an  application  therefor, 
setting  forth  the  following  Information:  "(1) 
A  certified  copy  of  its  charter  or  articles  of 
Incorporation.  (2)  The  place  where  Its  prin- 
cipal office  or  place  of  business  is  to  be 
located.  (3)  The  full  nature  and  character 
of  the  business  in  which  it  proposes  to  en- 
gage. (4)  The  names  and  addresses  of  the 
officers,  trustees  or  directors  and  stockhold- 
ers of  the  corporation.  (5)  A  detailed  state- 
ment of  the  assets  and  liabilities  of  said  cor- 
poration, and  such  other  Information  as  the 
board  may  require  in  order  to  determine  the 
solvency  of  the  corporation."  Chapter  10,  8  2, 
p.  27,  Laws  1898.  The  application  must  be 
accompanied  by  a  fee,  and,  as  a  condition 
precedent  to  the  granting  of  the  application, 
the  corporation  must  file  Its  Irrevocable  writ- 
ten consent,  submitting  itself  to  the  Jurisdic- 
tion of  the  courts  of  this  state.  A  charter 
board  passes  upon  the  application,  and.  If  It 
be  granted,  the  corporation  Is  reqnired  to 
pay  certain  additional  fees,  and  to  file  with 
the  Secretary  of  State  a  certified  copy  of  Its 
charter.  In  passing  upon  the  application  the 
charter  board  is  required  to  make  special  In- 
quiry with  reference  to  the  solvency  of  the 
corporation.  All  corporations  doing  business 
in  the  state  are  required  to  file  annual  state- 
ments disclosing  varied  information  regard- 
ing their  composition,  organization,  and  busi- 
ness. The  failure  to  file  such  a  statement 
within  a  given  period  works  a  forfeiture  of 
the  right  to  do  business,  which  the  charter 
board  may  ascertain,  declare,  and  publish. 
The  statute  (page  34,  f  12)  further  provides: 
"No  action  shall  be  maintained  or  recovery 
bad  in  any  of  the  courts  of  this  state  by  any 
corporation  doing  business  In  this  state  with- 
out first  obtaining  the  certificate  of  the  Sec- 
retary of  State  that  statements  provided  for 
In  this  section  have  been  properly  made." 
Foreign  corix>ration8  admitted  to  do  business 
In  this  state  are  made  subject  generally  to 
the  same  judicial  control,  restrictions,  and 
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penalties  as  those  organized  under  the  laws 
of  this  state.  Prior  to  the  31  st  of  May,  1902, 
the  American  Book  Company,  a  corjwratlou 
of  the  state  of  New  Jersey,  compiled  with 
the  cori)oratlon  law  described  In  all  ptirtlcu- 
lars,  except  those  relating  to  the  payment  of 
fees.  The  state  authorities  at  that  time  In- 
terpreted the  law  In  a  manner  exempting  for- 
eign corporations  already  doing  business  In 
the  state  from  the  payment  of  the  prescribed 
fees,  and  the  book  company  fell  within  that 
category.  It  likewise  filed  its  annual  im- 
port, and  received  a  certificate  of  the  Secre- 
tary of  State  to  that  effect.  On  May  31, 
1902,  the  book  company  entered  into  three 
contracts  with  the  State  Text-Book  Oom- 
mtsslon  to  supply  the  schools  of  the  state  with 
certain  text-books,  and  gave  bond  for  the 
performance  on  its  part  of  the  obligation  it 
assumed,  as  the  text-book  law  retiulred. 
These  contracts  were  made  In  consummation 
of  accepted  bids  submitted  to  the  commis- 
sion upon  May  5,  1902,  pursuant  to  adver- 
tisement therefor.  On  June  7,  1002,  an  ac- 
tion of  quo  warranto  was  commenced  in  this 
court  against  the  book  company,  which  up- 
on July  21,  1902,  resulted  in  a  Judgment  oust- 
ing it  from  doing  business  in  the  state,  on 
account  of  failure  to  comply  fully  with  tlie 
statutes  governing  its  admission  to  the  state. 
State  v.  Book  Co.,  65  Knn.  847,  (59  Pac.  563. 
On  August  5,  1902,  the  book  company  com- 
plied with  the  law  in  all  respects,  and  was 
duly  admitted  to  do  business  iu  the  state. 
On  August  18,  1902,  this  action  was  brought 
in  tlie  district  court  of  Shawnee  county,  in 
the  name  of  the  state,  for  the  cancellation  of 
the  contracts  the  book  company  had  made. 
At  that  time  the  book  company  had  partially 
performed  those  contracts,  and  was  proceed- 
ing to  a  full  discharge  of  its  obligations  un- 
der them.  On  September  2,  1902,  a  tempo- 
rary Injunction  against  further  performance 
of  the  contracts  was  refused,  and  the  state, 
by  this  proceeding  in  error,  seeks  a  reversal 
of  that  order. 

To  secure  an  injunction,  the  state  relied 
upon  the  failure  of  the  book  company  to 
comply  with  the  law  before  entering  Into  the 
contracts  assailed,  and  the  Judgment  of  oust- 
er. The  decision  in  the  case  of  State  v. 
Book  Co.  did  nothing  more  than  determine 
that,  for  a  noncompliance  with  the  law  relat- 
ing to  its  admission  into  the  state,  the  book 
company  should  be  ousted  from  its  claimed 
right  to  do  business  in  the  state  until  It 
should  comply  with  the  requirements  of  that 
law.  The  naked  question  therefore  remains, 
are  the  contracts  referred  to  now  subject 
to  cancellation  because  made  before  the  book 
company  was  admitted  to  do  business  in  this 
state?  The  question  of  capacity  to  contract 
is  not  Involved  on  either  side  of  the  ease. 
The  book  company  and  the  State  Text-Book 
Commission  each  possessed  every  qualifica- 
tion necessary  to  bind  by  contract.  By  the 
laws  of  their  creation  and  organization  they 
were  each  endowed  with  this  faculty.    The 


case  is  not  like  one  in  which  the  ability  to 
Invest  an  agreement  with  any  engaging  qual- 
ity is  altogether  withheld.  Neither  is  It  like 
one  in  which  the  limits  of  some  agency  have 
been  transgressed.  There  is  here  no  lack  of 
capability,  no  defect  of  power,  and  no  defi- 
ciency of  authority.  The  only  question  is  If 
power  may  be  effectually  displayed  as  against 
the  provisions  of  the  corporation  law.  The 
statute  describes  Itself  as  an  act  "provid- 
ing for  the  regulation  of  foreign  corporations 
and  the  method  by  which  they  may  be  per- 
mitted to  do  business  in  this  state,"  and  it 
purports  to  cover  that  entire  field.  It  pre- 
vents tlie  exercise  of  corporate  franchises  in 
this  state  with  respect  to  matters  for  whioli 
citizens  of  this  state  cannot  incorporate,  pre- 
vents concerns  which  are  morally  and  finan- 
cially irresiMusible  and  untrustworthy  from 
freely  invading  the  state  and  Imposing  upon 
its  citizens  and  subjects  foreign  companies 
to  the  Jurisdiction  of  local  authorities.  Offi- 
cial supci'vlsion  of  these  affairs  is  commit- 
ted to  a  state  board.  Such  affairs,  however, 
relate  to  nothing  but  the  character  and  con- 
dition of  the  corporation  Itself.  They  are  all 
enumerated  In  the  statements  of  the  applica- 
tion for  admission  and  in  the  annual  reports. 
There  is  no  intimation  of  any  purpose  what- 
ever to  interfere  in  the  relations  between  tlie 
corporation  and  the  citizen.  Business  be- 
tween them  is  as  unregulated  as  It  is  be- 
tween natural  persons.  Nor  does  the  stat- 
ute. In  terms,  prohibit  foreign  cori)oratlon8 
from  doing  business  in  this  state,  or  avow 
any  punwse  to  deny  the  people  the  benefit  of 
commercial  Intercourse  with  them.  Indeed, 
under  Its  title  the  statute  could  not  extend 
beyond  regulation.  It  prescribes  no  i>eualty 
whatever  for  failure  to  obtain  permission  to 
do  business  here.  It  makes  no  reference 
whatever  to  any  effect  which  such  failure 
may  have  upon  the  title  to  property  acquir- 
ed, contracts  made,  or  other  Incidents  to 
the  doing  of  business.  It  does  not  anywhere 
use  the  terms  "unlawful,"  "Illegal,"  or 
"void,"  or  any  equivalent  for  them,  as  ap- 
plied to  the  transaction  of  business  without 
authority.  And  It  does  not  declare  any  de- 
termination whatever  to  reach  beyond  the 
offending  company  and  nullify  wholesome 
business  bargains  in  matters  of  lawful  trade. 
Foreign  corporations  may  be  supervised,  but 
business  is  not  proscribed.  This  treatment 
of  the  subject  did  not  follow,  however,  from 
any  oversight  on  the  part  of  the  Legislature 
with  reference  to  the  use  of  penalties.  In 
the  case  of  failure  to  file  annual  statements, 
the  charter  board  is  authorized  to  ascertain 
and  summarily  declare  and  publish  a  for- 
feiture of  the  right  to  do  any  further  busi- 
ness, which  forfeiture  becomes  immediately 
effective;  and  the  right  of  any  corporation 
doing  business  in  the  state  to  sue  or  recover 
In  the  courts  is  made  to  depend  upon  the 
ability  to  obtain  a  certificate  of  the  Secre- 
tary of  State  that  section  12  of  the  law  has 
been  observed.    The  noteworthy  feature  at 
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the  last-mentioned  pioTislon  is  that  It  cre- 
ates a  field  for  the  Intervention  of  the  citi- 
zen in  the  matter  of  corporate  regulation. 
While  contracts  are  not  Invalidated,  the  bind- 
ing force  of  obligations  Impaired,  or  the  do- 
ing of  business  forbidden,  the  citizen  is  al- 
lowed to  Interpose  a  bar  to  any  relief  until 
the  proper  certificate  can  be  produced. 

From  this  survey  of  the  statute,  It  ap- 
pears the  Legislature  intended  It  to  be  com- 
plete; that  the  regulation  of  foreign  corpo- 
rations, and  not  the  penalizing  of  business 
transactions,  is  its  purpose;  that  such  regu- 
lation is  made  the  concern  of  the  state  in  Its 
special  capacity  as  visitor,  and  not  of  any 
Individual  as  a  mere  party  to  a  contract;  that 
a  party  to  a  contract  is  allowed  to  interfere 
in  but  a  single  instance,  and  then  only  to  the 
extent  of  abating  a  suit  against  him;  and 
that  specific  penalties  are  chosen  to  meet  cer- 
tain contingencies.  The  conclusion  obviously 
and  naturally  follows  that  the  legislature  in- 
tended the  state  to  rely  upon  the  common-law 
remedies  for  the  enforcement  of  the  statute 
where  none  other  were  expressed;  that  the 
courts  have  no  authority  to  Interpolate  in  the 
law  provisions  concerning  which  the  Legisla- 
ture, with  all  the  resources  of  the  English 
language  at  its  command,  remained  silent, 
or  to  annex  penalties  for  a  violation  of  the 
law  which  the  Legislature,  with  a  great  ar- 
senal to  choose  from,  failed  to  mention. 
Hence  contracts  made  with  a  foreign  corpo- 
ration before  it  has  obtained  permission  to  do 
business  in  the  state  are  not  for  that  reason 
Invalid  or  subject  to  cancellation. 

This  statute  was  Interpreted  by  the  TJnited 
States  Circuit  Court  of  Appeals  of  this  circuit 
in  the  case  of  Blodgett  v.  Lanyon  Zinc  Co., 
120  Fed.  803,  58  C.  C.  A.  79,  decided  in  Peb- 
mary,  1908.  A  suit  in  equity  was  brought  by 
the  privies  of  a  party  to  a  contract  to  cancel 
it  because  made  with  a  foreign  corporation 
which  had  not  obtained  permission  to  do 
business  in  the  state.  In  afflrmlug  a  decree 
denying  the  relief  sought  the  court  said:  "It 
Is  worthy  of  notice  that  there  Is  no  provision 
of  the  statutes  of  Kansas  prohibiting  a  for- 
eign corporation  from  doing  business  in  that 
state,  or  declaring  that  any  act  or  contract 
of  a  foreign  corporation  that  fails  to  comply 
with  the  requirements  to  enable  It  to  obtain 
permission  to  do  business  from  the  charter 
board  stiall  avoid  any  of  its  acts  or  contracts. 
Conceding  that  the  Lanyon  Zinc  Company 
bad  not  complied  with  the  corporation  laws 
of  Kansas  so  as  to  entitle  it  to  permission 
from  the  charter  board  to  do  business  in  that 
e^te,  no  reason  occurs  to  ua  why  this  fact 
Bbonid  be  held  by  the  courts  to  avoid  its  con- 
tracts or  the  efTect  of  its  acts  In  performance 
of  its  agreements,  in  the  absence  of  the  de- 
nnnclntlon  of  any  such  penalty  for  the  failure 
to  comply  with  its  statutes  by  the  Legislature 
of  the  state  which  made  them.  On  the  other 
band,  there  are  two  established  and  familiar 
rules  of  law  which  prohibit  the  complainants 
from  availing  themselves  of  the  failore  of 


their  lessee  to  comply  with  the  statutes  au- 
thorizing it  to  do  business  in  the  state  for  the 
purpose  of  escaping  from  the  performance  of 
their  obligation  under  their  contract.  One  is 
that  the  laws  relative  to  the  admission  of  for- 
eign corpwatlons  to  do  business  in  the  state 
of  Kansas  were  not  enacted  for  the  purpose 
of  destroying  contracts  or  prohibiting  their 
performance.  It  was  not  the  intent  or  pur- 
pose of  the  Legislature  by  these  laws  to  reg- 
ulate the  agreements  of  foreign  corporations 
with  the  citizens  of  the  state  of  Kansas,  or 
to  supervise  or  prohibit  the  performance  of 
their  contracts.  The  object  of  these  statutes 
was  to  subject  foreign  corporations  doin? 
business  in  the  state  to  the  jurisdiction  of  its 
courts,  and  to  the  inspection  and  supervision 
of  its  officers,  not  to  the  end  that  the  citi- 
zens of  the  state  might  avoid  their  contracts 
and  perpetrate  Injustice,  but  to  the  end  that 
justice  might  be  administered  to  both  th<> 
corporations  and  the  citizens.  Hence  it  is 
that  the  private  citizen  Is  not  the  party  em- 
powered to  enforce  these  corporation  laws,  nor 
Is  the  nullification  of  his  contracts,  or  of  acts 
done  in  performance  thereof,  the  true  rem- 
edy for  their  violation.  The  state  alone  is 
autlwrized  'to  enforce  them,  and  the  ouster 
and  dissolution  of  the  corporation,  or  an  In- 
junction against  Its  proceedings  at  the  suit 
of  the  state.  Is  the  only  remedy  available. 
*  •  •  The  second  rule  Is  that  where  a 
contract,  or  an  act  In  performance  of  It,  is 
not  malum  In  se,  and  its  invalidity  is  not 
declared  as  a  penalty  for  a  violation  of  a  stat- 
ute, the  courts  may  not  declare  It,  and  thus 
affix  a  penalty  not  prescribed  by  the  lawmak- 
ing power.  •  «  •  There  was  no  provi- 
sion in  these  statutes  which  Inflicted  the  pen- 
alty of  the  invalidity  of  contracts  made  or 
business  done  without  a  compliance  with 
them,  nor  was  there  any  express  prohibition 
of  the  conduct  of  such  business  before  the 
laws  were  complied  with.  As  there  was  noth- 
ing morally  wrong  In  the  acts  of  the  appellee, 
as  It  was  not  the  primary  purpose  of  the 
statutes  under  consideration  to  Invalidate 
such  acts  or  contracts,  and  as  the  statutes 
contain  neither  express  provision  nor  clear  in- 
timation that  this  was  the  Intent  of  the  legis- 
lators, it  is  not  the  province  of  the  courts  to  do 
so.  While  the  authorities  on  this  question  are 
variant  and  conflicting  in  the  state  courts, 
the  federal  courts  have  steadily  adhered  to 
the  rule,  which  is  sustained  by  the  better  rea- 
son and  the  more  persuasive  opinions  in  the 
courts  of  the  states,  that,  in  the  absence  of 
an  express  provision  of  statute  to  the  con- 
trary, the  innocent  contracts  and  acts  of  a 
foreign  corporation  which  has  failed  to  com- 
ply with  the  statutes  permitting  it  to  do 
business  in  the  state  where  the  contracts  are 
made  and  the  acts  are  done  are  nevertheless 
valid  and  enforceable,  because  it  is  not  the 
Intent  of  the  authors  of  such  laws  to  strike 
down  such  agreements  and  acts  when  they 
are  not  evil  In  themselves."  Authorities  sus- 
taining these  views  are  abundant.    Frltts  v. 
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Palmer,  132  V.  S.  282,  10  Sup.  Ct  93,  33  L. 
Ed.  31T;  Harris  y.  Runnels,  12  How.  79,  13 
L.  Ed.  901;  National  Bank  t.  Matthews,  98 
U.  S.  021,  25  L.  Ed.  188;  National  Bank  v. 
Whitney,  103  U.  S.  90,  2«  L.  Ed.  443;  Smith 
V.  Sheeley,  12  Wall.  338,  3G1,  20  L.  Ed.  430; 
State,  etc.,  Ins.  Ass'n  v.  Brlnkley  Stave,  etc., 
Co.,  61  Ark.  1,  31  S.  AV.  157,  29  L.  R.  A.  712, 
54  Am.  St.  Uep.  191;  Sherwood  v.  Alvls,  83 
Ala.  115,  3  South.  307,  3  Am.  St  Rep.  695; 
KIndel  v.  Lithographing  Co.,  19  Colo.  310,  35 
Pac.  538,  24  L.  R.  A.  311;  Ray  v.  Home  & 
Foreign  Co.,  98  Ga.  122,  26  S.  E.  56;  Phenlx 
Insurance  Co.  v.  Pennsylvania  Railroad  Co., 
134  Ind.  215,  33  N.  E.  970,  20  L.  R.  A.  405; 
Ehrman  v.  Teutonic  Ins.  Co.  (D.  C.)  1  Fed. 
471.  1  McCrary,  123;  Tolerton  &  Stetson  v. 
Barck,  84  Minn.  497,  88  N.  W.  19;  Clark  v, 
Mlddleton  &  Riley,  19  Mo.  53;  Chicago  Mill 
&  I.,umber  Co.  v.  Sims  (Mo.  App.)  74  S.  W. 
128;  King  v.  National  M.  &  E.  Co.,  4  Mont 
1,  1  Pac.  727;  M.  B.  L.  Ins.  Co.  v.  Wlnne, 
20  Mont  20,  49  Pac.  446;  Steam  Navigation 
Co.  V.  Weed,  17  Barb.  378;  Washburn  Mill 
Co.  V.  Bartlett,  3  N.  D.  138,  54  N.  W.  544; 
Union  Mutual  Life  Insurance  Co.  v.  McMll- 
len,  24  Ohio  St   67;    Wright  v.  Lee,  2  S. 

D.  596,  51  N.  W.  706;  Niemeyer  et  al.  T. 
Wright  75  Va.  239,  40  Am.  Rep.  720;  Toledo 
T.  &  L.  Co.  V.  Thomas,  33  W.  Va.  506,  11  S. 

E.  37,  25  Am.  St.  Rep.  925;  Dearborn  Foun- 
dry Co.  V.  Augustine,  6  Wash.  67,  31  Pac. 
327;  Edison,  etc.,  Co.  v.  Navigation  Co.,  8 
Wash.  370,  36  Pac.  260,  Zi  L.  R.  A.  315,  40 
Am.  St.  Rep.  910. 

In  the  case  of  Fritts  v.  Palmer,  supra,  the 
Supreme  Court  of  the  United  States  dealt 
•with  the  question  involved  as  follows:  "The 
Constitution  and  laws  of  Colorado,  It  should 
be  observed,  do  not  prohibit  foreign  corpora- 
tions altogether  from  purchasing  or  holding 
real  estate  within  its  limits.  They  do  not 
declare  absolutely  or  wholly  void,  as  to  all 
persons,  and  for  every  purpose,  a  conveyance 
of  real  estate  to  a  foreign  corporation  which 
has  not  previously  done  what  is  required 
before  It  can  rightfully  carry  on  business  In 
the  state.  Nor  do  thesy  declare  that  the  title 
to  such  property  shall  remain  In  the  grantor, 
despite  its  conveyance.  So  far  as  we  are 
aware,  the  only  penalty  Imposed  by  the  stat- 
utes of  Colorado  upon  a  foreign  corporation 
carrying  on  business  in  the  state  before 
acquiring  the  right  to  do  so  is  found  In  sec- 
tion 262  of  the  same  chapter  [chapter  19, 
Gen.  St  1883],  which  provides:  'A  failure  to 
comply  with  the  provisions  of  sections  23 
and  24  [sections  260  and  261]  of  this  act  shall 
render  each  and  every  officer,  agent  and 
stockholder  of  any  such  coriwratlon,  so  fail- 
ing therein.  Jointly  and  severally  personally 
liable  on  any  and  all  c(Matracts  of  such  com- 
pany made  within  this  state  during  the  time 
that  such  corporation  is  so  in  default'  The 
fair  Implication  is  that,  in  the  judgment  of 
the  Legislature  of  Colorado,  this  penalty 
wan  ample  to  effect  the  object  of  the  statute 
prescribing  the  terms  upon  which  foreign 


.  corporations  might  do  business  in  that  state. 
It  Is  not  for  the  Judiciary,  at  the  instance  of 
or  for  the  benefit  of  private  parties,  claiming 
under  deeds  executed  by  the  person  who  bad 
previously  conveyed  to  the  corporation,  ae- 
cordlng  to  the  forms  prescribed  for  passing 
title  to  real  estate,  to  Inflict  the  additional 
and  harsh  penalty  of  forfeiting,  for  the  bene- 
fit of  such  parties,  the  estate  thus  conveyed 
to  the  corporation,  and  by  it  conveyed  to 
others.  ♦  ♦  ♦  If  the  Legislature  had  In- 
tended to  declare  that  no  title  should  pass 
imder  a  conveyance  to  a  foreign  corporation 
purchasing  real  estate  before  it  acquires  the 
right  to  engage  in  business  in  the  state,  and 
that  such  a  conveyance  should  be  an  abso- 
lute nullity  as  between  the  grantor  and  gran- 
tee, leaving  the  grantor  to  deal  with  the  prop- 
erty as  if  he  had  never  sold  It  that  inten- 
tion would  have  been  clearly  manifested. 
•  ♦  •  The  views  we  have  expressed  are 
supported  by  several  adjudications  In  this 
court  in  cases  somewhat  analogous  to  the 
present  one,  among  which  are  those  arising 
under  sections  5136  and  5137  of  the  Revised 
Statutes  of  the  United  States  [U.  S.  Comp. 
St  1901,  pp.  3455-3460].  The  first  of  those 
sections  authorizes  national  banking  associa- 
tions to  loan  money  on  personal  security. 
The  otlier  sectlota  provides:  'A  national  bank- 
ing association  may  purchase,  hold  and  con- 
vey real  estate  for  the  following  purposes, 
and  for  no  others:  First  such  as  shall  be 
necessary  for  its  immediate  accommodation 
In  the  transaction  of  Its  business.  Second, 
such  as  shall  be  mortgaged  to  it  in  good  faith 
by  way  of  security  for  debts  previously  con- 
tracted. Third,  such  as  shall  be  conveyed 
to  it  in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  its  dealings.  Fourth, 
such  as  it  shall  purchase  at  sales  under  Judg- 
ments, decrees  or  mortgages  held  by  the  as- 
sociation, or  shall  purchase  to  secure  debts 
to  it.  But  no  such  association  shall  hold  the 
possession  of  any  real  estate  under  mort- 
gage, or  the  title  and  possession  of  any  real 
estate  purchased  to  secure  any  debts  due  to 
it,  for  a  longer  period  than  five  years.'  In 
National  Bank  v.  Matthews,  98  U.  S.  621, 
627  [25  L.  Ed.  188]  the  question  was  direcUy 
presented  whether  a  national  bank  was  en- 
titled to  the  benefit  of  a  deed  of  trust  upon 
real  estate,  which,  with  the  note  described 
in  It  was  taken,  not  as  security  for,  or  In 
satisfaction  of,  debts  previously  contracted 
In  the  course  of  Its  dealings,  but  for  a  loan 
made  by  the  bank  at  the  time  the  deed  of 
trust  was  assigned  to  it.  The  Supreme  Court 
of  Missouri  held  the  deed  of  trust  to  be  void. 
In  the  hands  of  the  bank,  because  its  loan 
was  made  upon  real  estate  security  in  viola- 
tion of  the  statute.  But  this  court  after  ob- 
serving tliat  the  result  insisted  upon  did  not 
necessarily  follow,  said:  'The  statute  does 
not  declare  such  a  security  void.  It  is  sll^cit 
upon  the  subject.  If  Congress  so  meant,  It 
would  have  been  easy  to  say  so;  and  it  Is 
hardly  to  be  believed  that  this  would  not 
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bare  been  done,  Instead  of  leaving  the  ques- 
tion to  be  settled  by  the  uncertain  result  of 
litigation  and  Judicial  decision.  Where  usu- 
rious interest  is  contracted  for,  a  forfeiture 
Is  prescribed  and  explicitly  defined.'  Again: 
•Where  a  corporation  is  incompetent  by  its 
charter  to  take  a  title  to  real  estate,  a  con- 
veyance to  It  is  not  void,  but  only  voidable, 
and  the  sovereign  alone  can  object.  It  is 
valid  until  assailed  in  a  direct  proceeding 
Instituted  for  that  purpose.*  In  National 
Bank  r.  Whitney,  103  U.  S.  99,  103,  [26  L. 
Ed.  443],  which  Involved  the  validity  of  a 
mortgage  to  a  national  bank  to  secure  future 
advances  made  to  the  mortgagor,  the  right 
of  the  bank  to  enforce  the  mortgage  was  sus- 
tained upon  the  principles  announced  in  Na- 
tional Bank  v.  Matthews.  The  court  said: 
'Wliatever  objection  there  may  be  to  it  as 
security  for  such  advances,  from  the  prohibi- 
tory provisions  of  the  statute,  the  objection 
can  only  be  used  by  the  government'  To 
the  same  efTect  are  Swope  v.  LefBngwell, 
105  U.  S.  3  [26  U  Ed.  939],  and  Reynolds  v. 
CrawfordsvlUe  Bank,  112  V.  S.  405,  412  [5 
Sup.  Ct  213,  28  L.  Ed.  r33].  In  Smith  v. 
Sheeley,  12  Wall.  358,  361  [20  L.  Ed.  430], 
which  was  an  action  of  ejectment,  the  ques- 
tion was  collaterally  raised  as  to  the  validity 
of  the  title  acquired  by  a  banking  Institu- 
tion, under  a  deed  of  the  premises.  In  con- 
sideration of  a  certain  sum  paid  by  it  to  the 
grantor.  Tbe  bank  was  created  by  an  act 
of  the  territorial  Legislature  of  Nebraska, 
witb  power  'to  Issue  bills,  deal  in  exchange, 
and  to  buy  and  possess  property  of  every 
kind.'  But  when  that  act  passed,  there  was 
in  force  an  act  of  Congress  which  provided 
that  'no  act  of  the  territorial  Lfegislature  of 
any  of  the  territories  of  the  United  States, 
Incorporating  any  bank  or  any  institution 
with  banking  powers  or  privileges,  hereafter 
to  be  passed,  shall  have  any  force  or  effect 
whatever,  until  approved  ond  confirmed  by 
Congress.'  The  act  of  the  territorial  Legisla- 
ture incorporating  the  bank,  above  referred  to, 
never  was  approved  or  confirmed  by  Con- 
gress. It  was  urged,  as  an  objection  to  the 
deed  made  to  the  bank,  upon  which  deed  one 
of  the  parties  relied,  that  it  was  not  a  com- 
petent grantee  to  receive  title.  This  court 
said:  'It  Is  not  denied  that  the  bank  was 
duly  organized  In  pursuance  of  the  provisions 
of  an  act  of  the  Legislature  of  the  territory 
of  Nebraska,  but  It  is  said  it  had  no  right  to 
transact  business  until  the  charter  creating 
It  was  approved  by  Congress.  This  is  so, 
and  it  could  not  legally  exercise  its  powers 
until  this  approval  was  obtained,  but  this 
defect  in  Its  Constitution  cannot  be  taken 
advantage  of  collaterally.  No  proposition  is 
more  thoroughly  settled  than  this,  and  it  Is 
unnecessary  to  refer  to  authorities  to  support 
it' "  A  leading  case  among  those  decided 
by  the  state  courts  is  that  of  Washburn  Mill 
Company  v.  Bartlett,  supra.  In  the  opinion 
It  is  said:  "The  cases  which  we  have  cited 
from  the  various  classes  demonstrate,  per- 


haps, tbe  lack  of  uniformity  with  more  cer- 
tainty than  they  point  to  the  correct  rule  of 
construction.  Yet  when  studied,  the  cases 
are  all  found  seeking  one  common  object— 
the  legislative  purpose.  'The  Intent  of  the 
lawmaker  Is  the  law.'  The  embarrassment 
Is  In  declaring  that  Intent  This  Intention 
may  be  declared  In  the  act,  or  it  may  be  In- 
feiTed  from  Its  provisions  In  connection  with 
the  subject-matter  and  circumstances.  How- 
ell T.  Stewart,  64  Mo.  400;  Machine  Co.  v. 
Caldwell,  54  Ind.  279  [23  Am.  Rep.  641]. 
In  the  statute  under  discussion  the  Legisla- 
ture specified  reasonable  terms  on  which  a 
corxK>ratIon  could  launch  Its  business  over 
the  entire  state,  unquestioned  by  private  In- 
terests or  sovereign  power.  Whatever  may 
have  been  the  primary  purpose  of  the  Legis- 
lature, It  certainly  was  not  to  exclude  for- 
eign corporations  from  the  state.  Nor  is  it 
reasonable  to  presume  that  It  was  tbe  legis- 
lative intent  to  declare  all  contracts  made 
with  foreign  corporations  without  compli- 
ance with  the  statute  absolutely  void.  It 
was  a  reflection  upon  legislative  wisdom  to 
presume  that  consequences  so  unusually 
harsh  and  oppressive  were  expected  to  flow 
from  the  use  of  language  so  mild  and  un- 
certain. Our  statute  is  a  simple  Inhibition. 
It  declares  no  penalty.  It  does  not  declare 
the  transaction  of  business  unlawful  or  con- 
tracts void." 

The  second  rule  announced  by  the  learned 
Court  of  Appeals  in  the  case  of  Blodgett  v. 
Lauyon  Zinc  Co.  needs  a  slight  modification 
to  bring  it  into  harmony  with  the  views  of 
this  court.  That  which  is  within  tbe  i-eason 
of  the  law  is  a  part  of  the  law,  and  the  mat- 
ter of  penalty  is  only  one  consideration  in  de- 
termining the  scope  of  a  legislative  act. 
Whenever  the  law  has  made  the  doing  of  an 
act  a  crime,  this  court  has  held  contracts 
made  in  contravention  of  it  to  be  illegal  and 
unenforceable.  Pinney  v.  First  Nat.  BanU 
(Kan.  Sup.)  75  Pac.  119  (decided  Jan.,  19(H); 
Yount  V.  Denning,  52  Kan.  629,  35  Pac.  207; 
Alexander  v.  O'Donnell,  12  Kan.  COO.  But 
the  imposition  of  a  heavy  penalty  has  been 
construed  to  entail  no  such  consequence. 

In  consti'uing  a  statute  of  this  state  relat- 
ing to  the  filing  of  town-site  plats,  this  court 
said  in  Bemls  v.  Becker,  1  Kan.  227,  250: 
"In  other  words,  that  contracts  In  contraven- 
tion of  a  statute  are  not  to  be  held  void  un- 
less the  court,  from  an  examination  of  the 
statute,  shall  Judge  such  to  have  been  the 
intent  of  the  Legislature,  though  such  intent 
will  be  presumed  unless  the  contrary  can  be 
fairly  Inferred.  We  find,  on  examination  of 
the  statute  in  question  In  this  case,  that  the 
manifest  object  of  it  was  to  protect  the  pub- 
lic and  the  unsuspecting  purchaser  against 
shams  and  devices  of  imscrupulous  town  pro- 
jectors and  proprietors  and  other  persons,  by 
tbe  Imposition  of  a  penalty  sufficient.  In  the 
Judgment  of  the  I>egislature,  to  secure  con- 
formity to  its  provisions.  It  is  enacted  in 
the  sixth  section  [St  1855,  p.  735,  c.  15C]  that 
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such  map  or  plat,  so  acknowledged,  certified, 
and  deposited  In  the  recorder's  oflBce,  shall 
be  a  sufficient  conveyance  to  vest  the  fee  of 
such  lands  therein  named  as  intended  for 
public  uses,  as  streets,  parks,  etc.,  in  the 
county,  for  the  use  of  the  public ;  and,  to  en- 
force such  acknowledgment  and  deposit  of 
the  plat,  the  act  provides  a  penalty  or  for- 
feiture of  three  hundred  dollars  for  every  lot 
sold  previous  to  the  deposit  of  such  plat 
Noncompliance  with  the  requirements  of  the 
act  is  not  made  a  misdemeanor  punishable 
by  fine,  nor  is  it  indictable  in  the  courts. 
But  the  penalty  is,  by  the  eighth  section,  to 
be  recovered  by  action  of  debt  for  the  use 
of  the  county.  Tliere  is  certainly  no  rule 
of  ethics  or  principle  of  common  law  against 
the  selling  of  lots  In  a  town  without  deposit- 
ing a  map  thereof  in  the  recorder's  office  of 
the  county.  The  offense,  therefore,  is  pre- 
cisely of  the  nature,  form,  proportions,  and 
extent  which  the  Liegislature  has  declared. 
By  that  authority,  and  that  alone,  the  act  la 
made  penal;  and  although  the  words  of  the 
fifth  section  are  that  'any  person'  who  shall 
sell  or  offer  for  sale  such  lots  sha;:-  forfeit 
three  hundred  dollars,  yet,  as  it  can  hardly 
be  presumed  that  the  Legislature  intended  to 
Impose  the  penalty  upon  any  except  those 
upon  whom  it  imposes  the  duty  of  acknowl- 
edging and  depositing  the  plat,  we  are  in- 
clined to  the  opinion  that  the  words,  'any 
person,'  in  the  fifth  section,  are  to  be  constru- 
ed in  connection  with  and  Hmited  by  the 
provisions  of  the  first  section,  which  creates 
the  duty.  The  same  power,  then,  which  cre- 
ates the  offense,  provides  the  penalty  and 
designates  tlie  offenders.  The  contrary  In- 
terpretation contended  for  by  the  defendants 
in  error  would  confound  the  innocent  with 
the  guilty,  subjecting  them  alike  to  the  pen- 
alties of  the  act,  and  make  it.  Instead  of  a 
protection  to  the  credulous  and  unsuspecting, 
a  trap  and  a  snare  for  the  feet  of  the  un- 
wary." 

To  say  that  the  Legislature  intended  the 
statute  to  render  void  contracts  made  with- 
out complying  with  It  is  to  say  the  Legisla- 
ture intended  that,  If  a  foreign  company 
should  write  life  insurance  in  this  state,  it 
might  take  the  premiums,  and  then,  upon  the 
death  of  the  persons  assured,  refuse  to  pay 
the  policies;  and  it  is  to  say  that  a  farmer  of 
this  state  may  purchase  a  machine  or  a  herd 
of  cattle  from  a  nonresident  corporation  on 
credit,  secure  the  price  by  a  chattel  mortgage, 
refuse  to  pay,  and  then  defeat  an  action  of 
replevin  for  the  jHwperty.  Such  an  Interpre- 
tation might  attract  the  enthusiastic  admi- 
ration of  the  highwayman,  but  It  has  nothing 
to  commend  itself  to  a  court  of  Justice.  At 
an  early  day  this  court  said:  "A  foreign  In- 
surance company  doing  business  in  this  state, 
when  sought  to  be  made  liable  for  its  con- 
tracts made  here,  is  estopped  from  saying 
that  they  are  doing  business  contrary  to 
law.'"  Germania  Fire  Ins.  Co.  v.  Curran,  8 
Kan.  9,  16.    And  there  can  be  no  doubt  that 


the  estoppel  bears  equally  upon  both  parties 
to  the  Contract.  In  commenting  upon  certain 
cases  indicating  a  contrary  view,  Mr.  Thomp- 
son says:  "Such  decisions  put  the  contracts 
under  consideration,  although  perfectly  inno- 
cent and  meritorious  In  themselves,  on  the 
footing  of  contracts  which  are  essentially 
criminal,  corrupt,  or  fraught  with  moral  tur- 
pitude, or  otherwise  opposed  to  the  public 
policy  of  the  state.  In  leveling  such  con- 
tracts to  the  ground,  and  In  allowing  their 
own  citizens  to  repudiate  them  on  such  a 
plea,  while  keeping  the  consideration,  the 
courts  degrade  the  commercial  morals  of  the 
people,  encourage  general  dishonesty,  expel 
capital  from  the  state,  and  bring  its  Judiciary 
Into  deserved  disrepute."  6  Thomp.  Corp. 
6332. 

If  It  be  said  that  the  statute  Is  weak  un- 
less the  court  can  aid  It  by  laying  Its  hand 
upon  contracts,  the  reply  Is  obvious— that 
stringency  is  a  question  of  policy,  with  which 
this  tribunal  has  no  concern.  As  Mr.  Jus- 
tice Brewer  remarked  in  the  Prohibitory 
Amendment  Cases,  24  Kan.  700,  706:  "Ques- 
tions of  policy  are  not  questions  for  the 
courts.  They  are  wrought  out  and  fought 
out  In  the  Legislature  and  before  the  peo- 
ple. •  •  •  We  make  no  laws.  •  •  • 
We  Inaugurate  no  policy."  And  it  Is  utterly 
Illogical  to  compromise  In  a  matter  of  inter- 
pretation; to  palter  with  the  status  of  such 
contracts,  and  attempt  to  distinguish  be- 
tween those  which  are  executed  and  those 
which  are  unexecuted,  or  say  they  may  be 
voidable  If  they  are  not  void,  or  withhold 
remedies  for  a  time.  Such  contracts  are 
valid  or  invalid,  and.  If  valid,  are  not  sub- 
ject to  cancellation,  and  are  enforceable  as 
otlier  contracts  are  enforceable  except  as 
the  law  has  restricted  the  corporation  In  Its 
right  to  maintain  an  action  or  recover  a  Judg- 
ment. 

Thus  far  the  case  has  been  considered  aa 
if  the  contracts  assailed  were  made  between 
a  foreign  corporation  and  a  private  individ- 
ual. That  they  were  made  with  a  state 
agency,  and  that  this  action  Is  brought  by 
the  state,  has  become  immaterial,  if  it  ever 
did  afford  a  basis  for  distinction.  The  pro- 
hibition of  the  statute  is  against  the  doing 
of  business  in  this  state.  The  conditlona  are 
such  that  a  corporation  may  at  any  time, 
upon  its  own  volition,  qualify  itself  to  do 
business.  When  the  American  Book  Com- 
pany complied  with  the  law,  and  received 
permission  to  do  business  In  the  state,  such 
permission  was  subject  to  no  restriction,  and 
the  doing  of  business  no  longer  remained  Im- 
proper, even  though  based  upon  a  previous 
contract  The  opinion  of  Circuit  Judge  Ham- 
mond upon  this  point  In  the  case  of  Caesar 
V.  Capell  (C.  C.)  83  Fed.  408,  424,  is  clear  and 
convincing:  "Whatever  invalidity  and  in- 
firmity there  was  arose  solely  and  entirely 
out  of  the  fact  that  the  Legislature  had  pro- 
hibited the  making  of  the  contract  and  out 
of  the  sentiment  that  that  which  the  Legla- 
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lature  chooses  to  prohibit  Is  Just  as  much  un- 
lawful as  if  It  were  within  Itself  vicious  and 
immoral.  Concede  this;  yet,  If  we  find  that 
the  prohibition  Itself  Is  only  provisional,  and 
not  absolute;  that  the  Inflrmity  only  arises 
under  prescribed  conditions,  which  may  be 
removed,  and  that  by  the  very  terms  of  the 
act  itself  the  Conditions  are  such  that  they 
are  within  the  control  of  the  foreign  corpora- 
tion Itself;  that  It  may,  by  doing  or  not  do- 
ing a  particular  thing,  create  the  conditions 
or  remove  them— it  necessarily  follows,  it 
would  seem,  that  the  act  of  the  party  Itself  is 
all-sufficient  to  give  that  validity  or  Inva- 
lidity to  the  contract  which  depends  alone 
upon  compliance  or  noncompliance  with  the 
conditions,  according  to  Its  choice.  Where 
the  conduct  is  not  within  itself  vicious  and 
immoral,  or  condemned  by  a  public  jwllcy 
existing  entirely  outside  of  any  mere  legis- 
lative expression  of  It,  there  would  seem  to 
be  no  very  sound  reason  for  holding  to  the 
sentimental  idea  that,  once  a  contract  is  pro- 
hibited. It  remains  always  prohibited,  until 
the  l-eglslature  may  choose,  by  subsequent 
enactment,  to  remove  the  prohibition.  The 
Legislature  might  undoubtedly  in  the  begin- 
ning have  Imposed  such  absolute  prohibition, 
but  It  did  not.  It  imposed  only  conditional 
prohibitions,  and  those  conditions  were  left 
•within  the  control  of  the  parties  to  the  con- 
tract, or  one  of  them.  Therefore  it  seems 
to  us  to  be  correct.  In  principle,  to  hold  that 
subsequent  compliance  with  the  conditions  of 
the  statute  would  remove  any  objection  that 
might  ever  have  been  made  to  the  making  of 
the  contract.  In  such  a  case  as  that.  It  Is 
no  objection  to  this  reasoning  to  say  that 
this  Is  giving  retroactive  effect  to  the  act  of 
compliance,  because  there  is  no  reason  why 
It  should  not  be  retroactive;  and,  in  the  very 
nature  of  the  subject-matter  of  the  legisla- 
tion, such  retroBctivc  effect  is  possible,  and 
will  be  presumed,  in  favor  of  the  paramount 
public  policy  of  freedom  of  contract,  to  have 
been  within  the  contemplation  of  the  Legis- 
lature, and  within  its  grant  of  a  power  to 
remove  by  compliance  the  obstructive  con- 
ditions." The  same  reasoning  applies  to  the 
right  to  maintain  an  action  and  recover  a 
Judgment  in  litigation  begun  before  annual 
statements  are  filed.  Whether  or  not  an  In- 
junction might  be  granted,  at  the  suit  of  the 
state.  In  aid  of  a  Judgment  of  ouster  to  pre- 
vent the  performance  of  contracts  made,  or 
the  maintenance  of  suits  begun,  after  such  a 
Judgment,  is  not  now  a  question  calling  for 
decision. 

Besides  all  this,  the  state  must  fall  in  this 
action  upon  another  ground.  The  business 
of  the  American  Book  Company  to  be  done  in 
this  state  was  that  of  supplying  the  schools 
of  the  state  with  text-books,  and,  before  any 
books  could  be  sold,  the  company  was  re- 
quired to  establish  agencies  throughout  the 
state,  and  arrange  with  dealers  for  the  pur- 
pose of  carrying  on  such  business  in  a  par- 
ticular way.  The  preliminary  negotiations 
7«  P.-27 


with  the  State  Text-Book  Commission,  where- 
by the  book  company  become  obligated  to 
enter  upon   and  conduct  the  contemplated 
business,  was  not  the  doing  of  business  it- 
self,   within   the    meaning   of   the   statute. 
Viewed  from  the  standpoint  of  the  state,  the 
advertisement,  the  bid,  the  acceptance,  the 
contract,  and  the  bond  amounted  to  nothing 
more  than  the  employment  of  an  agent  who 
should  within  30  days  after  the  Governor's 
proclamation  take  charge  of  and  conduct  the 
school  text-book  business  of  the  state.    If  it 
be  an  essential  feature  of  the  business  of  a 
corporation  to  promote  contracts,  as  a  bro- 
ker may  do,  then  the  making  of  contracts  by 
I  such  company  may  constitute  the  doing  of 
i  business,  but  no  such  question  is  presented 
!  here.    The  case  is  identical  in  principle  with 
:  that  of  Hogan  v.  aty  of  St  Louis,  176  Mo. 
140,  75  S.  W.  604,  decided  by  the  Supreme 
1  Court  of  Missouri  in  June,  1903.    The  syila- 
I  bus  reads:    "Our  statutes  do  not  mean  that 
I  a  foreign  corporation  must  establish  a  pub- 
I  lie  office  within  this  state,  where  books  are 
!  kept  and  processes  may  be  served,  and  must 
I  have  a  license  from  the  Secretary  of  State 
'  to  do  business  within  this  state,  before  it  can 
i  enter  into  a  contract  to  do  business  within 
]  the  state;    and  a  city  which  enters  into  a 
I  contract  with  such  foreign  corporation  for 
j  the  lighting  of  Its  streets  cannot  be  enjoined 
I  from    can-jiug    out    such    contract    on    the 
ground  that  it  Is  Illegal."    In  the  opinion  it 
Is  said:    "Now,  when  our  statutes  say  that  a 
foreign  corporation  shall  not  'transact  busi- 
ness' here  until  it  establishes  a  public  office 
in  this  state  where  books  are  kept  and  pro- 
cess may  be  served,  and  until  it  pays  its 
quasi  incorporation  tax  and  takes  out  its  li- 
cense,  do  they  mean  that  the  corporation 
must  do  all  those  acts  before  it  can  lawfully 
enter  Into  a  contract  to  do  any  business  here'? 
Does  our  law  mean  that,  when  advertise- 
ments  inviting  bids   on  public  or  private 
works  in  this  state  are  read  by  foreign  cor- 
porations, they  are  to  understand  that  they 
liave  not  the  right  to  bid,  and  have  their 
bids  accepted,  unless  they  shall  have  already 
complied  with  the  terms  of  our  statute  to 
enable  them  to  transact  business  here?    No; 
that  is  not  the  meaning  of  our  statutes.    No 
such  policy  of  exclusion  has  ever  been  shown 
in  any  of  our  legislative  acts.    Foreign  cor- 
porations have  always  been  invited  and  en- 
couraged to  come.     The  obtaining  of  a  de- 
sirable contract  is  sometimes  an  Inducement 
for  a  foreign  corporation  to  come  into  the 
state.    It  Is  not  bound  to  establish  itself  here 
before  it  can  obtain  such  a  contract.     En- 
tering into  a  contract  like  the  one  in  ques- 
tion  undoubtedly  is   'transacting  business,' 
within  the  unlimited  meaning  of  the  term, 
but  that  is  not  the  sense  in  which  the  term  Is 
used  in  the  statute  Just  quoted.     As  there 
used.  It  means  carrying  on  the  work  for 
which  the  corporation  was  organized,  and,  In 
its  application  to  the  facts  of  this  case.  It 
means  performing  the  work  called  for  by  the 
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contract"  Although  the  writer  fully  con- 
curs In  the  foregoing  statement  of  the  law, 
he  Is  constrained  to  say  that,  in  his  opinion,  a 
more  fundamental  reason  exists  for  uphold- 
ing the  Judgment  of  the  district  court  The 
Bush  law  has  no  application  to  the  facts  of 
this  controversy. 

In  order  better  to  discharge  the  exalted 
duty  enjoined  upon  it  by  section  2  of  article 
6  of  the  Constitution,  the  Legislature  under- 
took to  secure  uniformity  of  text-books  In  the 
common  schools.  In  doing  so,  it  exercised  a 
sovereign  power.  The  matter  of  procuring  a 
corporation  to  supply  needed  books  is  pure- 
ly a  state  affair.  No  private  right  attaches 
to  it.  Neither  is  the  act  one  of  ordinary 
trade  or  commerce,  in  which  the  state  may 
devest  Itself  of  the  attributes  of  sovereignty, 
and  conduct  itself  as  an  individual  may  do. 
The  most  distinctively  sovereign  prerogatives 
of  the  Legislature,  under  the  Constitution, 
are  enlisted  and  concerned.  Unable  to  at- 
tend to  certain  details  of  the  work  proposed, 
a  special  agent  was  created,  and  clothed 
with  such  authority  as  seemed  necessary  to 
accomplish  the  legislative  design.  The  State 
Text-Book  Commission  is  a  public  agency 
created  to  aid  in  the  assertion  of  a  public 
right  and  the  execution  of  a  public  power  in 
the  Interest  of  the  public  welfare.  Corporate 
power  is  withheld  from  it.  It  possesses  no 
prerogatives  personal  to  itself  or  its  mem- 
bers, and  the  state  alone  can  enforce  the 
contracts  it  may  negotiate.  It  Is  merely  the 
arm  of  the  Legislature,  and  the  character  of 
the  acts  done  by  it  cannot  be  distinguished 
from  the  character  of  governmental  acts  per- 
formed by  the  Legislature  itself.  Under  the 
text-book  law,  bids  are  protected  by  uncon- 
ditional, certified  checks,  forfeitable  upon 
failure  to  contract,  and  contracts  are  pro- 
tected by  bonds  forfeitable  upon  failure  to 
perform.  These  measures  afford  ample  se- 
curity to  the  state  in  the  business  it  under- 
takes to  do.  One  of  the  paramount  pur- 
poses of  the  text-book  law  is  to  engender 
the  widest  possible  competition,  in  order  to 
secure  to  the  children  of  the  state  the  high- 
est quality  of  text-books  at  the  lowest  pos- 
sible price.  Publishing  houses  everywhere 
are  Invited  and  expected  to  place  their  re- 
sources at  the  command  of  the  state  for  the 
good  of  the  common  schools.  Any  limitation 
or  burden  other  than  those  the  text-book  law 
Itself  contains  would  tend  to  thwart  this  pur- 
pose. In  the  field  selected  by  the  Legisla- 
ture for  this  exhibition  of  its  power,  it  Is 
supreme.  It  may  adopt  its  own  method  of 
obtaining  bids,  and  may  contract  with  any 
one  it  will,  whenever  It  pleases  to  do  so, 
through  whatever  medium  it  chooses  to  em- 
ploy. The  transaction  is  its  own,  and  is 
subject  to  no  limitation  that  is  not  self-im- 
posed. The  statute  does  not  in  express  lan- 
guage refer  to  the  state.  Only  general  terms 
are  used.  It  is  a  rule  of  interpretation  that 
"the  general  language  of  statutes  will  be 
limited  to  such  persons  and  subjects  as  it  is 


reasonable  to  presume  the  Legislature  intend- 
ed it  should  apply."  State  v.  Smiley,  65  Kan. 
240,  60  Pac.  199.  It  is  not  reasonable  to  pre- 
sume that  the  Legislature  intended  the  gen- 
eral language  of  the  Bush  law  to  be  binding 
upon  itself  in  respect  to  contracts  of  the 
character  in  question.  To  do  so  would  be  to 
presume  that  the  Legislature  undertook  to 
cripple  and  curtail  its  own  power  to  dis- 
charge governmental  functions,  and  under- 
took to  diminish  the  fund  of  its  own  re- 
sources for  that  purpose,  and  would  put  the 
Legislature  in  the  attitude  of  deliberately 
compassing  the  defeat  of  its  own  designs. 
"The  King  Is  not  bound  by  any  act  of  Par- 
liament unless  be  be  named  therein  by  spe- 
cial and  particular  words.  The  most  general 
words  that  can  be  devised  ('any  person  or 
persons,  bodies  politic  or  corporate,  etc.')  af- 
fect not  him  in  the  least  if  they  may  tend  to 
restrain  or  diminish  any  of  his  rights  or  in- 
terests. For  it  would  be  of  most  mischievous 
consequence  to  the  public  if  the  strength  of 
the  executive  power  were  liable  to  be  cur- 
tailed without  its  own  express  consent  hy 
constructions  and  implications  of  the  sub- 
ject" 1  Biackstone,  Com.  261.  This  rule 
has  been  adapted  to  the  requirements  of  the 
political  system  prevailing  In  this  country, 
and  is  now  universally  recognized.  Chan- 
cellor Kent  states  it  as  follows:  "It  Is  like- 
wise a  general  rule,  in  the  interpretation  of 
statutes  limiting  rights  and  interests,  not. to 
construe  them  to  embrace  the  sovereign  pow- 
er or  government,  unless  the  same  be  ex- 
pressly named  therein,  or  intended  by  nec- 
essary implication."  1  Kent  Com.  460. 
Many  pertinent  authorities  illustrating  appli- 
cations of  this  principle  are  collated  in  26 
A.  &  £.  Encycl.  of  L.  (2d  Ed.)  Ui,  and  In 
cross-references  there  indicated. 

However,  for  the  reasons  first  given,  the 
Judgment  of  the  district  court  is  afiirmed. 
All  the  Justices  concurring. 


(68  Kan.  8i4> 
HAMILTON  T.  REEVES  &  CO. 
(Sapreme  Court  of  Kansiw.     April  9,  1904.) 

FOBEIGN    CORPORATIONS — RIGHT    TO    DO    BDSI- 

NESS— VALIDITY   OF   CONTBACT8— ACTIONS 

— BEIIOVAI,  OF  DISQUALIFICATIONS. 

1.  The  fact  that  a  foreign  corporation  had 
not  complied  with  the  statutes  relnting  to  for- 
eign corporations  doing  business  in  the  state 
at  the  time  of  taking  a  chattel  mortgage  does 
not  make  the  mortgat^e  void. 

2.  Where,  at  the  time  of  trial,  the  incapacity 
of  a  foreign  corporation  to  sue,  which  had  ex- 
isted at  tlie  time  the  action  was  begun,  had 
been  removed,  the  judgment  obtained  by  the 
corporation  will  not  be  reversed. 

Error  from  District  Court  Rice  County; 
Ansel  R.  Clark,  Judge. 

Action  by  Reeves  &  Co.,  a  corporation, 
against  C.  B.  Hamilton.  There  was  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Afttrmed. 

%  1.  See  CorporaUons,  vol.  12.  Cent  Dig.  i  2SM. 
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Samuel  Jones  and  C.  F.  Foley,  for  plalntiBf 
In  error.  John  D.  MllUken,  D.  P.  Lindsay, 
and  S.  H.  Jones,  for  defendant  In  error. 

PER  CUKIAM.  Reeves  &  Co.,  a  foreign 
corporation,  brought  action  against  C.  E. 
Hamilton  to  recover  the  possession  of  certain 
machinery  under  a  chattel  mortgage,  and  re- 
covered. The  defendant  brings  this  proceed- 
ing to  reverse  the  judgment  The  only  seri- 
ous errors  assigned  are  based  upon  the  claim 
that  the  plalntifr,  by  failure  to  comply  with 
the  statutes  relating  to  foreign  corporations 
doing  business  In  the  state,  was  disqualified 
to  take  the  chattel  mortgage  or  to  maintain 
the  action.  The  fact  that  the  statute  had  not 
been  complied  with  at  the  time  of  the  execu- 
tion of  the  contract  does  not  make  the  con- 
tract void.  See  State  ex  rel.  t.  American 
Book  Co.  (decided  at  this  sitting)  76  Pac. 
411.  Before  the  commencement  of  the  ac- 
tion, and,  Indeed,  before  the  taking  of  the 
mortgage,  the  plaintiff  had  made  application 
to  the  State  Charter  Board,  \mder  chapter 
10,  p.  27,  of  the  I^aws  of  1888,  for  authority 
to  do  business  in  the  state.  Said  application 
was  taken  under  consideration  by  the  board. 
On  December  20, 1901,  plaintiff  complied  fully 
with  the  provl^ons  of  chapter  125,  p.  233, 
of  the  Laws  of  1901,  allowing  foreign  corpo- 
rations, under  certain  conditions,  to  take  and 
enforce  liens  on  real  or  personal  property. 
The  trial  was  had  January  20,  1902.  Since, 
at  the  time  of  trial,  plaintifTs  Incapacity  bad 
been  removed,  the  Judgment  will  not  be  re- 
versed because  the  statute  had  not  been  fully 
complied  with  at  the  time  the  action  was 
begun.  State  ex  rel.  ▼.  American  Book  Co., 
supra. 

The  Judgment  Is  affirmed. 


(69  Kan.  IM) 

BBPUBLIO  COUNTY  MUT.  FIRE  INS.  CO. 
V.  JOHNSON. 

(Supreme  Court  of  Kansas.    April  9,  1904.) 

INSURANCE — VACATING     PBOPEBTT. 

1.  AlthouRh  a  policy  of  insurance  against  fire, 
lightning,  tornado,  and  windstorm,  so  written 
as  to  place  separate  valuations  upon  separate 
subjects  of  insurance,  will  ordinarily  be  severa- 
ble, it  will  not  be  so  if  the  risli  intended  to  be 
excluded  by  a  condition  which  has  been  violated 
affected  the  item  of  property  for  the  destmc- 
tion  of  which  a  recovery  is  sought. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Republic  Coun- 
ty;   Hugh  Alexander,  Judge. 

Action  by  John  T.  Johnson  against  the  Re- 
public County  Mutual  Fire  Instvance  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

Jay  F.  Close,  for  plaintiff  in  error.  W.  T. 
Dillon,  for  defendant  in  error. 

BURGH,  J.  A  policy  of  insurance  against 
loss  by  fire,  lightning,  tornado,  and  wind- 
storm covered  a  dwelling  bouse,  a  double 


comcrib  with  a  stable  addition  and  bay  and 
grain,  all  situated  on  the  east  half  of  the 
northwest  quarter  of  section  22,  township  2 
south,  range  4  west  of  the  sixth  principal 
meridian  In  Republic  county.  A  single  pre- 
mium was  paid  for  the  entire  policy,  but  the 
Insurance  was  distributed  upon  separate 
Items  of  property  as  follows:  House,  ?125; 
bay  and  grain,  $80;  double  comcrib,  ?95. 
The  policy  contained  a  provision  that  It 
should  become  void  "If  the  above  menOohed 
premises  •  •  *  become  vacant  for  thir- 
ty days."  The  comcrib  stood  some  200  or 
300  feet  from  the  house.  About  the  site  of 
the  buildings  were  a  few  fruit  trees  and  a 
small  orchard,  and  altogether  they  fixed  the 
dwelling  place  of  occupants  of  the  farm. 
There  were  no  other  buildings  on  the  land. 
At  the  date  of  the  policy  the  house  was  oc- 
cupied as  a  dwelling  by  a  tenant  of  the  land. 
Subsequently  the  tenant  moved  away,  and 
the  owner  of  the  land  farmed  it  from  his 
own  residence  on  an  adjoining  tract  Dur- 
ing the  period  the  double  comcrib  was  used 
for  the  purpose  of  housing  unused  farming 
implements.  Including  a  self-binder,  two  list- 
ers, a  riding  plow,  and  a  stalk  cutter.  More 
than  30  days  after  the  removal  of  the  tenant 
a  windstorm  destroyed  the  double  comcrib. 
In  an  action  upon  the  policy  against  the  com- 
pany issuing  it  the  assured  recovered  a  Judg- 
ment for  the  value  of  the  double  comcrib, 
and  the  question  now  to  be  determined  is, 
were  the  premises  vacant  within  the  mean- 
ing of  the  contract  of  insurance. 

To  sustain  the  Judgment  rendered  the  doc- 
trine of  the  divisibility  of  Insurance  con- 
tracts must  be  given  an  application  so 
strained  and  so  extreme  that  the  agreement 
of  the  parties  must  be  entirely  Ignored.  The 
argument,  in  brief,  is  that  the  relations  be- 
tween the  insurer  and  the  assured  were  the 
same  as  If  separate  policies  had  been  Issued, 
one  covering  the  house,  another  covering 
the  crib,  and  a  third  the  hay  and  grain;  that 
hay  and  grain  could  not  become  vacant  at 
all;  that  human  beings  were  not  expected  to 
occupy  the  double  crib  with  its  stable  addi- 
tion, which  was  properly  usable  for  the  stor- 
ing of  machinery;  and  that  the  vacancy  of 
the  bouse  had  no  bearing  whatever  upon 
any  other  subject  of  Insurance.  In  adopt- 
ing the  theory  of  the  divisibility  of  Insur- 
ance contracts  which  place  separate  valua- 
tions upon  separate  subjects  of  Insurance, 
this  court  quoted  extensively  from  the  opin- 
ion of  Mr.  Justice  Folger  in  the  case  of  Mer- 
rill v.  Ins.  Co.,  73  N.  Y.  452,  29  Am.  Rep.  184. 
A  portion  of  that  opinion  bears  directly  up- 
on the  proposition  under  discussion,  and  is 
as  follows:  "Where  a  separate  valuation  has 
been  placed  upon  different  subjects  of  insur- 
ance, as  $800  on  a  dwelling  bouse  and  $200 
on  household  furniture,  the  contract  is  sev- 
erable, and  not  indivisible.  •  •  •  Again, 
the  principle  in  the  case  af  a  contract  about 
several  things,  but  with  a  single  consideration 
In  gross,  is  this:  that  we  are  not  able  to  say 
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tbat  the  party  would  have  agreed  for  one,  or 
for  more  than  one,  yet  less  tbat  all  of  tfaem, 
without  he  could  at  the  same  time  acquire  a 
right  to  have  them  all.  But  our  daily  ex- 
perience and  observation  show  that  an  in- 
surance company  is  as  ready  to  insure  build- 
ings without  insuring  the  contents,  and  the 
contents  without  insuring  the  buildings,  as 
to  insure  them  together;  so  that  that  princi- 
ple does  not  press  so  hard  in  considering  such 
a  contract  as  that  before  us."  Ins.  Co.  v. 
York,  48  Kan.  488,  402,  29  Pac.  586,  588.  In 
the  policy  under  consideration  there  is  noth- 
ing whatevw  to  indicate  that  the  company 
would  have  insured  the  hay  and  grain  at  all 
except  as  it  fell  under  the  protection  of  a 
guardian  of  the  premises,  or  tbat  it  would 
have  entertained  for  a  moment  an  applica- 
tion for  the  insurance  of  an  isolated  unfre- 
quented comcrlb  and  stable,  the  prey  of  the 
elements,  devoted  merely  to  the  shelter  of  un- 
used Implements  and  machinery,  and  subject 
to  be  made  the  rendezvous  of  tramps.  To 
assume  tbat  it  would  have  done  so  involves 
an  absolute  and  perfectly  arbitrary  repudia- 
tion of  the  conspicuous  purpose  of  the  vncan- 
"cy  clause  In  the  controct.  Any  ordinary  indi- 
vidual in  charge  of  premises  would  exercise 
a  preservative  superintendence  over  them; 
would  take  some  steps  to  anchor  a  ruffed  or 
toppling  stack  of  hay  before  he  would  suffer 
it  to  scatter  before  the  wind;  and  would  se- 
cure loosened  boards  about  the  crib,  close 
widening  apertures,  brace  racked  timbere, 
and  otherwise  fortify  the  rigidity  of  the 
structure  against  storms.  The  courts  have 
given  expression  to  the  fundamental  concep- 
tion of  the  vacancy  clause  In  insurance  poli- 
cies just  noted  when  expressed  in  dlfTerent 
ways  and  applied  to  dlfTerent  st.ites  of  facts. 
"From  the  nature  of  the  contract,  whether  it 
be  divisible  or  not,  we  are  con-stralned  to  in- 
fer that  the  existence  of  the  condition  had  a 
potent  Influence  in  securing  the  assumption 
of  the  entire  risk,  for  it  Is  a  matter  of  com- 
mon knowledge  that  a  farm  with  Its  dwelling 
and  outbuildings,  constitutes  a  single  estab- 
lishment, generally  remote  from  other  habi- 
tations, and  that  the  protection  of  the  whole 
must.  In  a  great  measure,  depend  upon  the 
occupants  of  the  dwelling.  Almost  without 
exception  the  outbuildings  of  a  farm  are  clus- 
tered about  a  place  of  abode,  and  for  that 
reason  are  deemed  to  be  more  secure  than 
the  occasional  outlying  barn  or  crib,  which, 
because  of  its  isolation,  becomes  the  bane  of 
its  apprehensive  owner.  It  seems  to  be,  im- 
possible not  to  assume  In  this  case  that  the 
proximity  of  the  outbuildings  to  the  dwelling, 
influenced  the  Insurer  to  enter  Into  Its  con- 
tract or  contracts  under  the  protec-tion  of  the 
condition  here  questioned.  It  is  natural  and 
reasonable  that  it  should  be  held  to  have  in- 
tended that  tbe  continuance  of  the  insurance 
upon  ail  the  subjects  thereof  wos  to  depend 
upon  the  occupation  of  the  dwelling."  Hart- 
■  shome  v.  Agricultural  Ins.  Co.,  50  N.  J.  liaw, 
427,  43],  14  Atl.  015,  618.    "A  dwelling  bouse 


and  bam  are  unoccupied,  within  the  meaning 
of  an  insurance  policy  which  provides  that 
buildings  unoccupied  shall  not  be  covered  by 
tbe  policy,  where  the  house  is  only  used  by 
the  insured  and  his  servants  for  the  purpose 
of  taking  their  meals  there  when  engaged  in 
carrying  on  a  contiguous  farm,  and  the  bam 
is  only  used  for  tbe  purpose  of  storlug  hay 
and  farming  tools.  •  •  ♦  Occupancy,  as 
applied  to  such  buildings,  implies  an  actual 
use  of  the  house  as  a  dwelling  place,  and 
such  use  of  the  bam  as  Is  ordinarily  incident 
to  a  bani  belonging  to  an  occupied  bouse,  or 
at  least  something  more  than  a  mere  use  of 
It  for  mere  storage."  Ashworth  v.  Builders' 
Insurance  Company,  112  Mass.  422  and  424, 
17  Am.  Rep.  117.  The  principle  Is  the  same 
whether  the  danger  be  from  fire  or  from 
wind.  "Tbe  condition  cannot  be  disregarded 
when  the  contract  Is  attempted  to  be  en- 
forced. The  parties  contracted  that  the  build- 
ing should  not  bo  permitted  to  be  vacant  or 
unoccupied.  We  cannot  vary  or  depart  from 
their  contract.  It  may  be— but  the  point  we 
do  not  determine— that,  if  the  condition  re- 
quired the  performance  of  acts  which  In  no 
way  affected  the  hazard,  or  the  nonperform- 
ance of  which  could  work  defendant  no  prej- 
udice, the  courts  would  not  regard  it;  but 
it  cannot  be  Justly  claimed  that  the  hazard 
of  'high  winds,  cyclones,  or  tornadoes'  was 
not  Increased  by  the  vacancy  of  the  building. 
Tbe  occupants  of  a  dwelling,  for  their  own 
safety,  and  the  protection  of  the  property 
they  may  have  In  it,  will  exercise  care  for 
tbe  preservation  of  a  building  by  keeping 
closed  and  secured  the  windows  and  doors  of 
the  house  during  high  winds,  which  would,  to 
some  extent,  secure  to  it  Increased  stability 
and  capoclty  of  resistance  to  storms."  Sex- 
ton V.  Httwkeye  Ins.  Co.,  28  N.  W.  462. 

In  the  same  clause  with  the  vacancy  stipu- 
lation of  the  policy  under  consideration  oc- 
curs a  provision  forbidding  that  "the  risk  be 
Increased  ♦  •  •  by  any  other  means 
whatever."  A  like  contract  was  Interpreted 
In  Moore  v.  Insurance  Co.,  64  N.  H.  140,  6 
Atl.  27,  10  Am.  St  Rep.  384,  as  follows: 
"The  meaning  of  the  words  'vacant  and  un- 
occupied,' as  used  in  the  contract  of  insur- 
ance, is  tbat  which  the  parties  intended  to 
give  them;  and  that  Intention  is  to  t>e  found 
from  the  whole  instrument,  the  subject-mat- 
ter of  the  contract,  and  the  situation  of  the 
property  insured.  The  object  of  the  stipula- 
tion against  vacancy  and  nonoccupancy  was 
to  guard  against  the  increased  risk  which 
arises  from  the  absence  of  everybody  whose 
duty  or  Interest  might  afford  some  protection. 
In  the  same  clause  of  the  contract  'Increase 
of  risk'  from  the  mode  of  occupation  and  use 
of  tbe  premises,  and  'Increase  of  risk  by  any 
means  whatever,'  are  mentioned  as  express 
grounds  for  avoiding  the  policy.  *If  the 
buiUliugs  shall  be  occupied, or  used  so  as  to 
increase  the  risk,  or  become  vacant  and  un- 
occupied for  a  period  of  more  than  ten  days, 
or  the  risk  be  increased  by  any  means  what- 
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«yer,'  to  a  statement  In  wblcb  the  leading 
Idea  In  the  condition  of  forfeiture  la  'In- 
crease of  risk,'  and  that  Idea  must  have  been 
Intended  as  part  of  the  deOuitloa  of  the 
words  "racant  and  unoccupied,'  It  was  the 
increase  of  risk  from  the  loss  of  care  and 
attention  of  persons  otherwise  present  which 
the  parties  intended  to  guard  against  by  the 
stipulation  of  forfeiture  in  case  of  vacancy 
and  nonoccupancy  for  more  than  ten  days. 
Tbey  intended  by  the  words  'vacant  and  un- 
occupied,' as  used  in  the  policy,  and  in  the 
connection  in  which  they  were  used,  such  a 
desertion  of  the  pronises  and  removal  from 
them  as  would  materially  increase  the  risk." 

From  this  it  must  be  apparent  that  the 
risk  Intended  to  be  mitigated  by  the  vacancy 
dause  of  the  contract  affected  the  double 
comcrlb  with  its  stable  addition  as  well  as 
the  dwelling  house  itself.  The  case  therefore 
presents  many  features  analogous  to  those 
discussed  in  Dohlantry  and  Others  v.  The 
Blue  Mounds  Fire  &  Lightning  Ins.  Ca,  83 
Wis.  181,  53  N.  W.  448,  the  syllabus  of  which 
reads:  "The  Insurance  was  distributed  be- 
tween the  house  and  other  buildings  on  the 
farm  and  their  contents.  Held  that,  as  the 
continued  absence  of  any  occupant  of  the 
house  might  reasonably  be  presumed  to  In- 
crease the  risk  of  loss  of  the  other  buildings, 
the  policy  was  indivisible,  and  the  company 
could  not  assert  a  forfeiture  as  to  the  house 
and  its  contents,  and  enforce  it  as  a  valid 
policy  as  to  the  other  property,  without  the 
consent  of  the  assured."  In  the  opinion  of 
the  court  is  is  said:  "ft  requires  no  argu- 
ment to  show  that  in  this  case  the  continued 
absence  of  any  occupant  of  the  dwelling 
house  may  reasonably  be  presumed  to  in- 
crease the  risk  of  loss  of  the  bams  and  gran- 
ary, and  the  contents  thereof,  situated  on  the 
same  farm,  and  presumably  subject  to  the 
care  and  watchfulness  of  an  occupant  of  the 
dwelling  house,  which  the  contract  calls  for." 

The  subject  of  the  divisibility  of  policies 
was  given  careful  consideration  by  the  Su- 
preme Court  of  Wisconsin  in  the  case  of 
Loomls  T.  The  Bockford  Ins.  Co.,  77  Wis.  87, 
45  N.  W.  813,  8  L.  R.  A.  834,  20  Am.  St  Rep. 
90.  In  that  case  the  rules  relating  to  the 
subject  formulated  by  the  Supreme  Court  of 
Vermont  in  the  case  of  McOowan  v.  Ins.  Co., 
54  Yt.  211,  41  Am.  Rep.  813,  were  adopted. 
In  doing  so  the  Wisconsin  court  said:  "These 
rules  are  so  reasonable  and  satisfactory  that 
we  feel  justified  In  quoting  somewhat  at 
length  from  the  opinion.  The  court  says: 
This  Is  a  question  of  great  practical  Import- 
ance, aa  a  large  proportion  of  Insurance  con- 
tractB  embrace  more  than  one  item  of  proper- 
ty insnred.  The  decisions  are  apparently  con- 
flicting, bat  we  think  are  easily  reconciled 
by  referring  to  the  plain  principles  which 
should  govern  them.  The  general  rule,  'void 
In  part,  void  In  toto,'  should  apply  to  all  cases 
where  the  contract  la  affected  by  some  all- 
pervading  vlce^  Mm^  MS  fraud  or  some  un- 


lawful act  condemned  by  public  policy  or  tbo 
common  law;  cases  where  the  contract  is  en- 
tire and  not  divisible;  and  all  those  cases 
where  the  matter  that  renders  the  policy  void 
In  part,  and  the  result  of  Its  being  so  ren- 
dered void,  affects  the  risk  of  the  insurer  up- 
on the  other  items  of  the  contract  Keeping 
these  cases  in  mind,  the  leading  cases  upon 
this  subject  can  all  be  reconciled.  A  recov- 
ery should  be  had  in  all  those  cases  where 
the  contract  Is  divisible,  and  different  prop- 
erties insured  for  separate  sums,  and  the  risk 
upon  the  property  which  Is  claimed  to  be 
valid  unaffected  by  the  clause  that  render* 
the  policy  void  In  part" 

In  the  case  of  Taylor  v.  Anchor  Mut  Fire 
Ins.  Co.,  116  Iowa,  623,  88  N.  W.  807,  67  I* 
R.  A.  328,  83  Am.  St  Rep.  261,  decided  in 
1002,  the  Supreme  Court  of  Iowa  took  a  posi- 
tion much  advanced  beyond  Its  earlier  deci- 
sions, and  after  a  careful  review  of  its  pre- 
vious utterances  and  of  the  opinions  of  many 
other  courts  it  states  the  following  conclu- 
sion: "We  therefore  hold  on  this  question, 
as  involved  In  the  case  before  us,  that  en- 
tirety of  premium  does  not  necessarily  prove 
that  the  contract  Is  indiviglble,  and  that 
where  it  appears  from  the  terms  of  the  policy 
that  distinct  items  or  classes  of  property  were 
separately  insured,  the  policy  may  be  valid 
as  to  one  item  or  class,  although  it  is  invalid 
as  to  another  item  or  class  by  reason  of 
breach  of  conditions  of  the  ix>Ucy  with  refer- 
ence thereto,  provided  It  appears  also  that 
the  risk  which  it  was  intended  to  exclude  by 
the  condition  which  Is  broken  does  not  apply, 
to  the  other  items  or  classes  of  property.  In 
this  case  a  chattel  mortgage  on  the  cows  and 
horses  could  not  In  any  way  affect  the  nature 
of  the  risk  as  to  the  dwelling  house  and  con- 
tents, and  therefore  we  find  that  a  breach  oC 
a  condition  in  the  policy  aa  to  the  one  class 
of  property  did  not  Invalidate  the  Insurance 
as  to  the  other." 

The  decisions  of  Insurance  Co.  r.  Tork,  48 
Kan.  488,  29  Fac.  686,  Insurance  Co.  v.  Ward, 
60  Kan.  346,  31  Fac.  1079,  and  Insurance  Co. 
V.  Saindon,  53  Kan.  623,  86  Fac.  983,  are  vir- 
tually to  the  same  effect  except  that  no  occa- 
sion for  BO  doing  had  presented  itself,  and  the 
qualification  of  the  rule  expressed  In  the  Io- 
wa, Wisconsin,  and  Vermont  cases  was  not 
noted.  Therefore,  although  a  policy  of  in- 
surance so  written  as  to  place  separate  valu- 
ations upon  separate  subjects  of  insurance 
will  ordinarily  be  severable,  it  will  not  be  so 
unless  it  can  be  said  the  risk  Intended  to  be 
excluded  by  a  violated  condition  of  the  policy 
did  not  affect  the  Item  of  property  for  the 
destruction  of  which  a  recovery  is  sought 
Although  courts  are  diligent  to  prevent  for- 
feitures, they  may  not  entirely  subvert  the 
contract  of  parties  deliberately  made  In  an 
effort  to  do  so. 

The  judgment  of  the  trial  court  Is  reversed, 
and  the  cause  remanded.  All  the  Justices 
concurring. 
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(M  Kan.  S3) 
BILLARD  V.  BOARD  OF  EDUCATION. 

(Supreme  Court  of  Kansas.     April  9,  1904.) 

PUBLIC  SCHOOLS— RELIGIOUS  EXERCISES. 

.  1.  A  public  school  teacher,  who,  for  the  pur- 
pose of  quieting  the  pupils  and  preparing  them 
for  their  regular  studies,  repents  the  Lord's 
Prayer  and  the  Twenty-Third  Psalm  as  a  morn- 
ing_  exercise,  without  comment  or  remark,  in 
which  none  of  the  pupils  are  required  to  par- 
ticipate, is  not  conducting  a  form  of  religious 
worship,  or  teaching  sectarian  or  religious  doc- 
trine. 

(SyllabuB  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty;  Z.  T.  Hazeu,  Judge. 

Application  of  J.  B.  Billard  for  writ  of 
mandamus  to  tbe  board  of  education.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

N.  B.  Arnold,  G.  C.  Clemens,  and  David 
Overmyer,  for  plaintiff  In  error.  J.  W.  Gleed 
(J.  L.  Hunt,  Gleed,  Ware  &  Gleed,  and  D. 
E.  Palmer,  of  counsel),  for  defendant  In  er- 
ror. 

GREENE,  J.  The  plaintiff  sought  by  man- 
damus in  the  district  court  of  Shawnee  coun- 
ty to  compel  the  board  of  education  to  per- 
mit his  son,  Philip,  to  re-enter  one  of  the 
schools  of  the  city,  from  which  he  had  been 
expelled  for  persistently  disobeying  Its  rules. 
Trial  was  bad,  and  judgment  rendered  In 
favor  of  the  board,  to  reverse  which  plaintiff 
prosecutes' this  proceeding  In  error. 

The  plaintiff  was  a  resident  taxpayer  In 
tliat  part  of  the  city  of  Topeka  attached  to 
the  Quiney  Street  School  for  school  purposes. 
His  son,  Philip,  was  a  regularly  enrolled 
pupil  therein  for  the  school  year  1903-1904, 
and  a  regular  attendant  from  tbe  opening  of 
the  school  until  January  9,  1904,  when  he 
was  expelled.  The  general  opening  exer- 
cises of  the  school  consisted  of  repeating  the 
Ix)rd's  Prayer,  the  Twenty-Third  Psalm,  and 
reading  selections  from  natural  history;  gen- 
erally from  Ernest  Thompson  Seton's  stories, 
and  occasionally  singing  a  selection  found  in 
"The  Normal  Music  Course,  Second  Reader, 
Part  1."  None  of  the  pupils  were  required 
to  take  part  In  these  exercises,  but  they  were 
required  to  refrain  from  their  regular  stud- 
ies, and  preserve  order  daring  such  time. 
The  time  spent  in  repeating  the  Lord's 
Prayer  and  the  Twenty-Third  Psalm  occu- 
pied from  2  to  3  minutes;  the  entire  general 
exercises  occupying  about  15  minutes.  Tlie 
plaintiff  made  complaint  that  his  son,  Philip, 
was  required  to  desist  from  studying  and  to 
remain  orderly  during  these  morning  exer- 
cises, and  that  he  was  conscientiously  op- 
posed thereto,  because  such  exercises  were  a 
form  of  religious  worship.  Thereafter  Phil- 
ip was  excused  from  attending  these  exer- 
cises, and  was  permitted  to  enter  the  school- 
room 15   minutes   after  the  regular   school 

IT  1.  See  Schools  uid  School  Districts,  voL  43, 
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hour.  For  a  time  he  so  absented  himself, 
but  later  entered  the  room  with  the  other 
pupils,  and  persisted  in  disobeying  this  rule. 
After  repeated  admonitions  from  his  teacher 
and  reproofs  for  his  disobedience,  and  upon 
a  positive  refusal  to  obey,  he  was  expelled 
until  such  time  as  be  felt  that  be  could  re- 
turn and  give  obedience.  The  plaintiff  made 
a  written  request  to  tbe  board  of  education 
to  penult  bis  eon  to  enter  tbe  schoolroom  at 
the  regular  hour,  and  that  he  be  allowed  to 
pursue  his  regular  studies  during  the  morn- 
ing exercises.  Uiion  receipt  of  such  request 
the  board  passed  the  following  resolution: 
"Resolved,  that  we  hereby  approve  and  sus- 
tain the  action  of  W.  H.  Wright,  principal  of 
Quiney  School,  in  suspending  Philip  Billard 
from  school  on  January  9  for  a  persistent 
violation  of  our  rule  requiring  pupils  to  re- 
frain from  studying  during  general  exercises, 
and  the  pupil  can  be  reinstated  as  in  other 
cases  of  suspension  by  expressing  bis  wlll- 
ing:ness  to  comply  with  the  rules  of  the 
school."  A  copy  of  this  resolution,  together 
with  the  following  communication,  were  sent 
to  the  plaintiff:  "In  reference  to  the  com- 
munication handed  by  one  of  your  attorneys 
to  the  President  of  the  Board  of  Education, 
permit  me  to  say  as  follows:  The  communi- 
cation was  read  to  the  Board  and  ordered 
placed  on  file.  In  answer  to  the  communica- 
tion the  Board  of  Education  passed  a  resolu- 
tion, a  copy  of  which  is  handed  you  with  this 
letter.  Yours  very  truly,  J.  E.  Stewart, 
Clerk."  The  plaintiff  thereupon  Instituted 
this  action. 

The  basis  of  plalntlfTs  grievance  Is  that 
the  dally  repetition  of  the  Lord's  Prayer  and 
the  Twenty-Third  Psalm  Is  a  form  of  re- 
ligious worship,  to  which  he  end  his  son  are 
conscientiously  opposed;  that  to  conduct  such 
exercise  In  the  public  schools,  which  are 
maintained  at  public  expense,  and  to  the  sup- 
port of  which  plaintiff  as  a  taxpayer  is  com- 
pelled to  contribute,  is  a  violation  of  section 
7  of  the  Bill  of  Rights,  which  reads  as  fol- 
lows: "The  right  to  worship  God  according 
to  the  dictates  of  conscience  shall  never  be 
Infringed;  nor  shall  any  i)erson  be  compelled 
to  attend  or  supiwrt  any  form  of  worship: 
nor  shall  any  control  of  or  Interference  with 
the  rights  of  conscience  be  permitted."  And 
also  a  violation  of  section  8,  art  6,  which 
reads:  "No  religious  sect  or  sects  shall  ever 
control  any  part  of  the  common  school  or  uni- 
versity funds  of  the  state."  And  also  that 
It  is  prohibited  by  section  6284,  Gen.  St  1001, 
which  is  as  follows:  "No  sectarian  or  reli- 
gious doctrine  shall  be  taught  or  Inculcated  In 
any  of  the  public  schools  of  the  city;  but 
nothing  in  this  section  shall  be  construed  to 
prohibit  the  reading  of  the  holy  scriptures." 
There  can  be  no  question  of  the  correctness 
of  the  legal  premises  of  plaintiff.  Both  our 
Constitution  and  statutes  prohibit  all  form 
of  religious  worship  or  the  teaching  of  secta- 
rian or  religious  doctrine  In  the  public 
schools.    Section  7  of  the  Bill  of  Rights  con- 
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tains  the  following  provision:  "Nor  shall  any 
person  be  compelled  to  *  •  *  support 
any  form  of  worship."  That  Is,  no  person 
shall  be  compelled  to  pay  tithes  or  taxes  to 
secure  or  maintain  a  place  where  any  form 
of  religious  worship  shall  be  conducted,  or 
where  any  sectarian  or  religious  doctrine  is 
taught  Xor  shall  any  form  of  religious  wor- 
ship be  conducted,  or  any  sectarian  or  re- 
ligious doctrine  be  taught,  in  any  place  sup- 
ported by '  the  imjwsltlon  of  taxes.  Lest 
there  might  be  some  misunderstanding,  the 
Legislature,  in  providing  for  a  system  of  pub- 
lic schools  in  cities  of  the  first  class,  enacted 
section  0284,  supra,  which  in  positive  terms 
prohibits  the  teaching  of  sectarian  or  re- 
ligious doctrine.  However,  there  is  nothing 
In  the  Constitution  or  statute  which  can  be 
construed  as  an  intention  to  exclude  the  Bi- 
ble from  the  public  schools.  Section  2,  art. 
6,  of  the  Constitution,  imposes  upon  the  Leg- 
islature the  duty  to  encourage  the  promotion 
of  intellectual,  moral,  scientific,  and  agricul- 
tural improvement  by  establishing  a  uniform 
system  of  common  schools.  Every  pupil 
who  enters  a  public  school  has  a  right  to  ex- 
pect, and  the  public  has  a  right  to  demand  of 
the  teacher,  that  such  pupil  shall  come  out 
with  a  more  acute  sense  of  right  and  wrong, 
higher  ideals  of  life,  a  more  independent  and 
manly  character,  a  higher  and  truer  moral 
sense  of  bis  duty  as  a  citisen,  and  a  more 
laudable  ambition  in  life  than  when  be  en- 
tered. The  system  ought  to  be  so  maintain- 
ed as  to  make  this  certain.  The  noblest 
ideals  of  moral  character  are  found  in  the 
Bible.  To  emulate  these  Is  the  supreme  con- 
ception of  cltlzensblp.  It  could  not,  there- 
fore, have  been  the  Intention  of  the  framers 
of  our  Constitution  to  impose  the  duty  upon 
the  Legislature  of  establishing  a  system  of 
common  schools  where  morals  were  to  be  in- 
culcated and  exclude  therefrom  the  lives  of 
those  persons  who  possessed  the  highest 
moral  attainments.  As  to  the  purpose  of 
these  exercises  the  teacher  of  the  Quincy 
Street  School  testified  as  follows:  "Q.  What 
was  the  purpose  of  repeating  the  Lord's 
Prayer?  A.  It  is  necessary  to  have  some 
general  exercise  after  the  children  come  in 
from  the  playground  to  prepare  them  for 
their  work.  You  need  some  general  exercise 
to  quiet  them  down.  Q.  What  was  the  pur- 
pose In  repeating  the  Twenty-Third  Psalm? 
A.  The  same.  Q.  Your  purpose  was  a  reli- 
gions one,  wasn't  It?  A.  My  purpose  was  to 
prepare  the  children  for  their  work,  to  quiet 
them  from  the  outside.  •  •  •  Q.  Do  you 
say  your  purpose  was  not  religious?  A. 
Well,  I  don't  know  as  I  can  change  my  opin- 
ion. It  was  religious  to  the  children  that 
are  relig^lous,  and  to  the  others  it  was  not." 
An  examination  of  the  evidence  convinces 
ns,  as  it  convinced  the  learned  Judge  who 
tried  the  cause,  that  the  exercises  of  which 
plaintiff  complained  were  not  a  form  of  re- 
ligious worship,  or  the  teaching  of  sectarian 
or  religious  doctrine.    There  was  not  the 


slightest  effort  on  the  part  of  the  teacher  to 
inculcate  any  religious  dogma.  She  repeat- 
ed the  Lord's  Prayer  and  the  Twenty-Third 
Psalm  without  response,  comment,  or  re- 
mark. The  pupils  who  desired  gave  their  at- 
tention and  took  part,  those  who  did  not 
were  at  liberty  to  follow  the  wandering  of 
their  own  imagination.  The  only  demand 
made  of  them  was  that  during  these  exer- 
cises they  should  demean  themselves  In  the 
same  orderly  manner  required  during  their 
general  studies. 

The  judgment  of  the  court  below  is  affirm- 
ed.   All  the  Justices  concurring. 


(M  Kan.  lU) 
QUEEN  INS.  CO.  OF  AMERICA  v.  EXCEL- 
SIOR MILLING  CO. 
(Supreme  Court  of  Kansas.     April  9,  1904.) 

INSCBANCE  —  CONTBACT  — CONSTRUCTION— FOB- 
FEITUBE— ACTION— FLEADINO. 

1.  Contracts  of  insurance  are  to  be  construed, 
where  construction  is  permissible,  most  strongly 
against  the  insurer  and  in  favor  of  the  insured. 

2.  Forfeitures  are  not  favored  by  the  law,  and 
ordinarily  will  not  be  found  or  enforced  unless 
specifically  and  definitely  provided  for  in  the 
contract. 

3.  A  policy  of  insurance  contained  a  clause 
forfeiting  the  same  if  the  insured  property  was 
a  manufacturing  establishment  and  it  cease  to 
be  operated  for  more  than  10  days.  The  proper- 
ty insured  did  not  from  its  description  in  the 
policy  clearly  appear  to  be  a  manufacturing  es- 
tablishment. Held,  that  in  an  action  on  such 
policy  an  answer  which  did  not  contain  a  spe- 
cific allegation  that  the  insured  property  waa  a 
manufacturing  establishment  failed  to  plead  a 
forfeiture  because  of  its  idleness. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cher(Aee  Coun- 
ty; A.  H.  Skidmore,  Judge. 

Action  by  the  Excelsior  Milling  Company 
against  the  Queen  Insurance  Company  of 
America.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Fyke  Bros.,  Snider  &  Richardson,  and  John 
D.  Beck,  for  plaintiff  in  error.  Sapp  &  Wil- 
son, for  defendant  In  error. 

CUNNINGHAM,  J.  This  was  an  action  by 
defendant  in  error  upon  a  policy  of  Insurance 
issued  by  plaintiff  in  error.  The  plaintiff  be- 
low had  judgment.  The  only  error  here 
counted  upon  was  the  sustaining  of  a  demur- 
rer to  one  of  the  defenses  contained  in  the 
answer  of  the  Insurance  company.  If  this 
demurrer  was  properly  sustained— that  Is,  If 
the  defense  demurred  to  did  not  state  any 
defensive  matter— the  judgment  of  the  lower 
court  must  be  affirmed. 

The  contract  of  insurance  counted  upon 
was  contained  more  particularly  In  a  written 
and  printed  slip  attached  to  the  policy  issued. 
Such  slip,  so  far  as  material,  being  as  fol- 
lows: 

"$400.00.  On  their  frame  building  and  addi- 
tions, used  principally  for  boiler,  engine, 
crusher  and  jig  room.  Including  foundations, 
hoisted  houses,  derricks,  platform  approach- 
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es,  tramways,  tailing  spouts  and  supports, 
Iron  rails,  water  tanks  and  flumes." 

"$200.00.  On  engines  and  boilers,  immedi- 
ate connections,  including  foundations  and 
settings,  breeching,  smokestacks,  brick  boiler 
walls,  supply  pumps  and  heaters." 

"$400.00.  On  fixed  and  movable  machinery 
of  every  kind  (except  engine  and  boilers), 
including  spur  wheel,  crushers,  rolls,  jigs, 
screens,  pumps,  holster  engines  and  connec- 
tions, foundations  and  settings,  spouting, 
shafting,  gearing,  belting,  posts,  frames,  ele- 
vators and  connections;  pulleys,  hangers, 
idlers,  tools.  Implements,  rope  cars,  tubs,  oils, 
fuel  and  supplies." 

"Permission  granted  to  run  day  and  night, 
to  make  additions,  alterations  and  repairs; 
to  use  coal  oil  for  lights  and  to  cease  opera- 
tions, provided  same  shall  not  remain  Idle 
or  Inoperative  to  exceed  30  days,  at  any  one 
time,  without  notice  to  this  company,  and 
consent  endorsed  hereon,  also  to  keep  in 
premises  one  barrel  each  of  cylinder,  black, 
lard  and  coal  oil. 

"This  slip  Is  attached  to  and  forms  part  of 
policy  No.  970,375  of  the  Queen  Insurance 
Ompany." 

In  the  body  of  the  policy  was  this  farther 
provision:  "This  entire  policy  unless  other- 
wise provided  by  agreement  or  added  hereto 
shall  be  void  •  ♦  *  If  the  subject  of  In- 
surance be  a  manufacturing  establishment 
and  •  •  *  it  cease  to  be  operated  for  more 
than  ten  consecutive  days." 

The  defense  to  which  the  demurrer  was 
sustained  was  in  the  following  language: 
"Defendant  says  that  it  was  provided  under 
said  policy  that  said  plant  might  cease  op- 
erations, provided  the  same  should  not  re- 
main Idle  or  Inoperative  to  exceed  30  days 
at  any  one  time.  Defendant  alleges  that 
about  July  1, 1901,  the  same  became  Idle  and 
inoperative,  and  so  remained  from  that  time 
up  to  the  time  of  the  Are  (December  3,  1901), 
without  notice  to  defendant  and  consent  In- 
dorsed on  said  policy,  by  reason  whereof  de- 
fendant says  plaintiff  Is  not  entitled  to  recov- 
er." The  claim  of  the  plaintiff  in  error,  there- 
fore, Is  that  the  last  clause  contained  In  the 
slip,  wherein  permission  Is  granted  to  cease 
operations,  provided  the  same  shall  not  re- 
main Idle  or  inoperative  to  exceed  30  days 
at  any  one  time  without  notice,  etc.,  creates 
a  forfeiture  Ipso  facto  of  the  policy.  If  the 
insured  property  shall  so  remain  idle  or  In- 
operative. It  must  be  noted  that  there  Is 
here  no  such  specific  provision.  The  lan- 
guage of  the  provision  is  not  that  forfeiture 
shall  follow  such  unauthorized  Idleness.  If 
we  are  to  declare  a  forfeiture,  we  must  ex- 
tend the  express  terms  of  the  contract.  This 
we  may  not  do.  Insurance  companies  are 
paid  for  protection.  Their  contracts  are  to 
be  construed,  when  construction  Is  permissi- 
ble, most  strongly  against  them  and  in  fa- 
vor of  the  assured.  Forfeitures  are  not  fa- 
vored, and  ordinarily  will  not  be  found  or 
enforced   unless   B];)eciflcally    and   definitely 


provided  for  In  the  contract.  Kugllsh  t. 
Williamson,  34  Kan.  216,  8  Pac.  214;  Hart- 
ley V.  Costa,  40  Kan.  559,  20  Pac.  208.  And 
this  principle  nowhere  finds  more  ready  ap- 
plication than  In  contracts  of  Insurance. 
Colemen  v.  Ins.  Co.,  49  Ohio  St.  310,  31  X. 
E.  279,  16  L.  R.  A.  174,  34  Am.  St.  Rep.  565; 
Murray  v.  Home  Benefit  Ass'n,  90  Cal.  402, 
27  Pac.  309,  25  Am.  St.  Rep.  133;  Phenix  Ins. 
Co.  V.  Tomllnson,  125  Ind.  84,  25  N.  E.  12«J, 
9  li.  R.  A.  317,  21  Am.  St.  Rep.  203. 

As  an  aid  to  consti-uction  In  such  matters, 
the  courts  note  that  where  some  of  the  claus- 
es In  a  contract  provide  specifically  for  their 
forfeiture  In  case  of  the  violation  of  their 
terms,  and  others  omit  this  specific  provi- 
sion, such  omission  will  be  considered  sig- 
nificant, and  courts  much  more  readily  come 
to  the  conclusion  that  In  such  cases  no  for- 
feiture was  Intended,  where  omitted.  As  said 
In  Steele  v.  German  Ins.  Co.,  93  Mich.  81, 
63  N.  W.  514,  18  L.  R.  A.  85:  "This  omission 
In  an  Instrument  replete  with  clear  and  ex- 
plicit declarations  of  forfeiture  Is  worthy  of 
note.  The  presence  of  the  declarations  of 
forfeiture  In  every  other  Instance,  and  Its 
absence  In  this.  Is  clearly  not  an  oversight." 
So  here  a  forfeiture  is  elsewhere  in  the  pol- 
icy specifically  declared  In  case  of  a  manu- 
facturing establishment  when  It  ceases  to 
be  operated  for  more  than  10  consecutive 
days,  but  no  such  specific  provision  Is  found 
in  the  slip  as  to  the  property  insured. 

We  do  not  think  the  clause  contained  in 
the  slip  w^hlch  refers  to  the  Insured  property 
remaining  idle  or  Inoperative  creates  a  for- 
feiture ipso  facto;  therefore  a  defense  sim- 
ply reciting  that  the  insured  propert.v  was  so 
Idle  and  inoperative  for  the  prohibited  time, 
but  making  no  claim  that  the  loss  complain- 
ed of  was  occasioned  by-  reason  thereof, 
states  no  defense  to  an  action  on  snch  policy, 
so  far  as  the  provision  contained  In  the  slip 
is  concerned. 

It  Is,  however,  further  urged  that  the  In- 
sured property  was  a  "manufacturing  estab- 
lishment," and  hence  that  there  was  a  for- 
feiture specifically  provided  under  tlie  other 
quoted  provision  of  the  policy.  The  defense 
demurred  to  contained  no  allegation  that  the 
Insured  property  was  a  manufacturing  estab- 
lishment; therefore  we  can  look  only  to  Itn 
description  as  contained  in  the  slip.  While 
it  may  not  count  for  much,  we  find  the  slip 
headed  "Mining  Plant"  Looking  to  the  par- 
ticular description,  there  Is  nothing  there 
found  to  show  that  the  insured  property  was 
a  manufacturing  establishment,  or  any  part 
thereof.  It  may  or  may  not  have  been.  Pri- 
ma facie,  one  would  hardly  think  so.  One 
would  naturally  think  rather  of  a  crusher  or 
mining  plant  than  of  what  Is  ordinarily  de- 
nominated a  manufacturing  establishment, 
and  a  mining  plant  Is  not  necessarily  a  man- 
ufacturing establishment.  Byers  v.  Fmnklin 
Coal  Co..  10«>  Mass.  131;  Hlttinger  v.  West- 
ford.  135  Mass.  258;  Hartranft  v.  Wiegmann, 
121  U.  S.  COO,  7  Sup.  Ct  1^10,  30  Ij.  Ed.  1012; 
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Lawrence  v.  AHen,  7  How.  794,  12  L.  Ed. 
!)14.  Had  the  pleader  intended  to  claim  a 
forfeiture  for  the  reason  that  the  Insnred 
property  was  a  manufacturing  plant  and  that 
it  had  ceased  to  operate  for  the  forbidden 
number  of  days,  he  should  have  embodied  In 
his  pleading  such  an  allegation.  For  these 
reasons,  we  think  the  defense  demurred  to 
did  not  contain  defensive  matter,  and  hence 
that  the  demurrer  was  properly  sustained. 
The  Judgrment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concun-lng. 


IM  Kan.  ») 

FIRST  NAT.  BANK  OF  ST.  MARTS  v.  TAY- 
LOR et  al. 

(Supreme  Court  of  Kansas.     April  9,  1904.) 

CHATTEL  MOKTGAOE  —  VALIDITY  —  PBIOBITT  OF 
LIENS— WAIVEB. 

1.  Where  money  is  advanced  on  the  condition 
and  consideration  that  cattle  purchased  with  it 
shall  stand  as  security  for  another  debt,  and  it  is 
orally  apreed  that  the  cattle,  when  fed  and  fat- 
tened, shall  be  delivered  to  and  sold  by  the  par- 
ties furnishing  the  money,  and  that  the  pro- 
(tMs  shall  be  used  by  thom  in  satisfying  the 
debt,  the  agreement  and  the  delivery  of  the  cat- 
tle under  it  constitutes  a.  verbal  chattel  mort- 
fiage,  which  is  binding  upon  the  parties  and 
those  who  have  knowledge  of  its  existence. 

2.  Where  a  creditor  has  a  paramount  lien  on 
the  property  of  a  debtor,  and  another  creditor 
has  a  subordinate  lien  on  a  part  of  the  proper- 
ty, and  the  first  has  knowledge  of  the  junior 
lien,  and  where  the  holder  of  the  senior  lien  was 
requested  by  the  junior  lien  holder  to  pursue 
the  property  not  covered  by  the  junior  Hen,  and 
which  was  accessible  and  sufficient  to  satisfy 
the  senior  lien,  and  where  part  of  the  property 
nvailnbic  to  the  senior  lien  holder  only  was  sold, 
and  the  proceeds  of  the  sale,  which  were  more 
than  sufficient  to  pay  the  debt,  were  placed  in 
the  bands  of  the  senior  lien  holder,  which,  after 
being  advised  of  the  source  from  which  the  mon- 
ey was  derived,  surrendered  the  same  for  other 
purposes,  held,  that  the  senior  lien  holder  waiv- 
ed its  right  to  claim  a  lien  paramount  to  that 
of  the  junior  mortgagees,  and  that  it  would  be 
inequitable  to  permit  it  to  recover  from  them 
the  amount  which  they  obtained  under  their  lien. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Leavenworth 
County;    J.  H.  Olllpatrick,  Judge. 

Action  by  the  First  National  Bank  of  St. 
Marj-s  against  W.  H.  Taylor  and  J.  F.  Tay- 
lor. Judgment  for  defendants,  and  plaintiff 
brings  error.     Affirmed. 

Action  by  the  First  National  Bank  of  St 
Jlarys  to  recover  from  W.  H.  Taylor  and  J. 
F.  Taylor,  commission  merchants  at  Kansas 
City,  ^(]33.I9,  the  proceeds  of  the  sale  of  cer- 
tain mortgaged  cattle  and  bogs  alleged  to  be 
In  the  bands  of  the  Taylors,  and  to  which 
the  bank  asserts  a  right.  The  following  spe- 
cial findings  of  fact  and  conclusions  of  law 
were  made  and  stated  by  the  trial  court: 

"(1)  On  the  10th  day  of  November,  1899,  j 
one  JoRiab  Reed  was,  and  has  been  for  some  : 
time  prior  thereto,  indebted  to  the  defend-  i 
ants  In  the  sum  of  $042.57.  That  on  or  i 
dbont  the  10th  day  of  November,  1809,  the  i 


1 1.  See  Chattel  Mortgages,  vol.  t,  Cent.  Dig.  {  84.  j 


defendants  advanced  to  the  said  Josiah  Reed 
51,866.92,  with  which  to  purchase  64  head  of 
Colorado  and  Panhandle  steers,  for  which 
last  amount  Josiah  Reed  executed  to  tbe  de- 
fendants his  promissory  note,  secured  by  a 
chattel  mortgage  on  said  cattle.  These  cat- 
tle were  shipped  to  Jackson  county,  Kansas, 
where  the  chattel  mortgage  was  duly  filed 
with  the  register  of  deeds  of  said  county. 
That,  as  a  part  of  the  consideration  for  the 
defendants  advancing  to  Reed  $1,866.92  with 
which  to  purchase  the  cattle.  Reed  agreed 
with  tbe  defendants  at  that  time  that,  when 
the  cattle  were  fattened  and  ready  for  mar- 
ket, they  should  be  shipped  to  the  defend- 
ants, at  Kansas  City,  Kansas,  for  sale  on  the 
Kansas  City  market;  and,  after  paying  hack 
to  the  defendants  the  money  advanced,  with 
interest,  for  the  purchase  price  thereof,  the 
defendants  were  to  take  out  of  the  proceeds 
of  the  sale  of  said  cattle  also  their  claim  of 
$642.57,  which  was  done. 

"(2)  In  March,  1900,  Josiah  Reed  gave  to 
McGee,  Zooks,  Whltford  &  Co.,  a  commission 
firm  in  Kansas  City,  Kansas,  a  first  mortgage 
on  32  head  of  other  cattle  for  $1,349.25. 
That  said  mortgage  was  dniy  filed  with  the 
register  of  deeds  In  Jackson  county,  Kansas, 
where  said  cattle  were  located. 

"(3)  On  or  about  the  14th  day  of  May,  1900, 
Reed  gave  to  the  plaintiff  a  mortgage  for 
$2,370  on  all  of  tbe  cattle  covered  by  tbe  de- 
fendants' mortgage,  and  on  the  cattle  cov- 
ered by  the  mortgage  to  McGee,  Zooks,  Whit- 
ford  &  Co.,  and  also  on  4  cows,  100  head  of 
hogs,  100  acres  of  growing  com,  more  or  less, 
8  horses,  1,500  bushels  of  corn  in  crib,  2  wag- 
ons, 5  sets  of  harness,  and  all  farming  Im- 
plements. All  of  said  property  was  located 
in  Jackson  county,  Kansas,  where  said  mort- 
gage was  duly  filed  on  or  about  the  15th  day 
of  May,  1900,  with  the  register  of  deeds  of 
said  county.  The  mortgage  to  the  bank  was 
a  second  mortgage  on  the  cattle,  as  to  the  de- 
fendant's mortgage  and  the  mortgage  to 
McGee,  Zooks,  Whltford  &  Co. 

"(4)  On  or  about  the  2l8t  day  of  July.  1900,' 
Reed  gave  to  the  plaintiff  another  mortgage 
for  $600  on  the  same  cattle;  also  150  head  of 
hogs,  100  acres  of  growing  com,  8  head  of 
horses,  2  wagons,  5  sets  of  harness,  and  all 
farming  Implements,  all  of  which  was  located 
in  Jackson  county,  Kansas,  where  said  mort- 
gage was  filed  with  the  register  of  deeds  of 
said  county  on  or  about  tlte  25th  day  of  July, 
1900.  This  mortgage  to  the  plaintiff  covered 
practically  the  same  as  its  first  mortgage. 
Both  of  the  plaintiff's  mortgages  were  subject 
to  the  defendants'  and  McGee,  Zooks,  Wblt- 
lord  &  Co.'s  mortgages.  Tlie  plaintiff's  mort- 
gages were  due,  respectively,  September  1  and 
21,  1900. 

"(5)  On  or  about  the  10th  day  of  October, 
1900,  Reed  shipped  to  the  defendants  at  Kan- 
sas City,  Kansas,  for  sale  on  the  Kansas  City 
market,  C5  head  of  the  hogs  covered  by  the 
bank's  mortgages,  lliese  hogs  brought  $929..56. 
Under  tbe  instructions  from   Reed  at  that 
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time,  $250  of  the  proceeds  were  used  to  take 
up  a  draft  drawn  by  Reed  on  tUe  defendants, 
and  the  balance  of  $079.56  was  held  by  these 
defendants  under  Reed's  Instructions  until 
October  18,  1900,  when  Reed  shipped  to  the 
defendants  96  head  of  fat  cattle  covered  by 
the  defendant's  mortgage,  McGee,  Zooks, 
Whitford  &  Go.'s  mortgage,  and  the  bank's 
mortgage,  as  hereinbefore  stated.  The  de- 
fendants had  no  actual  knowledge  of  plain- 
tiff's mortgage  until  after  the  shipment  of 
hogs  and  cattle  to  them  by  Reed,  nor  until 
after  Reed  gave  instructions  as  to  the  dis- 
tribution, and  after  paying  the  defendants, 
the  Taylor  Bros.  The  total  net  receipts  of  the 
hogs  and  cattle,  after  paying  Reed's  draft  of 
$250,  amounted  to  $0,319.33.  This  amount 
was  distributed  by  Reed's  instructions,  on  or 
about  the  18th  or  20th  day  of  October,  1900, 
as  follows: 

To  Taylor  &  Taylor  in  discharge  of 
their  claim  for  the  money  advanced 
xipon  said  cattle $1,944  70 

To  Taylor  &  Taylor  under  their  ver- 
bal mortgage  with  Reed 642  57 

To  Mc(iee,  Zooks,  Whitford  &  OO.,  on 
their  mortgage 1,349  25 

To  Joslah  Reed,  cash 10  00 

To  plaintiff.  First  National  Bank  of 
St  Marys   2,372  91 

Total  disbursemente $6,319  33 

"The  defendants'  claim  for  the  money  ad- 
vanced to  Reed  at  the  time  of  the  distribu- 
tion, with  interest  at  10  per  cent,  amounted 
to  $1,944.70.  After  this  distribution  had  been 
made,  tliere  still  remained  due  the  plaintiff, 
under  Its  mortgage,  the  sum  of  $633.19. 

"(6)  The  proceeds  of  the  64  head  of  cattle 
upon  which  tlie  defendants  held  their  mort- 
gage amounted  to  considerable  more  than  the 
amount  retained  by  the  defendants  to  pay 
both  their  claims. 

"(7)  After  the  proceeds  of  the  first  shipment 
of  hogs  and  cattle  had  been  distributed,  and 
on  or  about  October  25,  1900.  the  plaintiff 
was  informed  by  the  defendants  that  Reed 
still  had  on  his  fai-m  In  Jackson  county,  Kan- 
sas, a  large  lot  of  fat  hogs  and  the  balance  of 
the  proiJerty,  all  of  which  was  covered  by  its 
mortgages,  amounting  to  about  $1,900,  and 
the  defendants  requested  the  plaintiff  to  pur- 
sue it,  and  apply  the  same  on  the  balance  of 
its  claim  under  Its  mortgage,  which  It  prom- 
ised to  do.  A  few  days  later  67  of  these  fat 
hogs  were  shipped  to  the  Kansas  City  mar- 
ket, to  the  Clay-Roblson  Commission  Com- 
pany; and  the  bank  was  again  notified  by 
the  defendants  of  such  fact,  and  that  $700  of 
the  proceeds  thereof  had  been  sent  to  the 
plaintiff's  bank,  and  plaintiff  was  requested 
to  protect  Itself. 

'•(8)  On  or  about  the  9th  day  of  November, 
190O,  Reed  shipped  to  the  Clay-Roblson  Com- 
mission Company,  at  Kansas  City,  Kansas, 
to  be  sold  on  the  Kansas  City  market  the 
said  67  head  of  hogs  covered  by  the  plain- 
tiff's two  mortgages  alwve  mentioned,  and  of 
which  shipment  the  plaintiff  was  notified  by 
the  defendants  at  that  time.    The  net  pro- 


ceeds of  this  second  shipment  of  hogs  amount- 
ed to  $890.19.  Of  that  amount  $700  was  on 
or  about  November  13,  1900,  deposited  with 
the  First  National  Bank  of  St  Marys,  Kan- 
sas,  the  plaintiff  herein,  to  pay  Reed's  debts. 

"(9)  After  the  sale  of  the  last  shipment  of 
hogs,  there  still  remained  in  Jackson  county, 
Kansas,  and  undisposed  of,  the  following 
mentioned  personal  property  covered  by  the 
plaintiff's  mortgages,  to  wit:  About  13  or 
20  head  of  hogs,  worth  about  $60;  about  30 
or  35  acres  of  com,  worth  about  $450;  7  or  8 
horses,  worth  about  $340;  2  cows  and  2  calves, 
worth  about  $90;  2  wagons,  5  sets  of  harness, 
and  all  the  fanning  implements  mentioned  in 
said  mortgages,  worth  about  $100.  That  the 
total  value  of  the  property  undisposed  of  was 
then  about  $1,050.  That  all  of  said  last-men- 
tioned property  remained  in  the  possession 
of  Reed  on  his  farm  in  Jackson  county,  Kan- 
sas, within  reach  of  the  plaintiff,  and  undis- 
posed of,  up  until  as  late  as  the  1st  day  of 
December,  1900,  excepting  what  little  com 
Reed  may  have  fed  to  the  stock  after  Novem- 
ber, 1900.  The  plaintiff  made  no  effort  to 
take  this  property  Into  its  possession  under 
its  mortgage,  and  has  never  made  any  effort 
to  pursue  it  and  apply  It  upon  its  mortgage 
debt. 

"(10)  All  of  the  property  covered  by  the 
plaintiff's  mortgages  was  left  In  the  posses- 
sion of  the  mortgagor.  Reed,  by  the  consent 
of  the  plaintiff,  and  with  the  consent  of  the 
plaintiff  that,  when  the  cattle  and  hogs  were 
fattened  and  ready  for  the  market  Reed 
might  sell  them.  Plaintiff  allowed  Reed  to 
ship  and  sell  the  cattle  and  hogs  (knowing 
when  tlie  cattle  were  shipped),  and  without 
any  supervision  on  plaintiff's  part,  and  with- 
out knowledge  to  whom  such  shipment  was 
to  be  made,  and  without  control  of  Reed  ia 
such  sale  and  shipment  when  the  same  was 
made. 

"(11)  That  Josiah  Reed  is  a  married  man, 
and  entitled  to  the  exemptions  allowed  by  law 
to  heads  of  families,  although  such  exenop- 
tions  were  not  claimed  by  him  or  his  wife, 
and  tliat  his  wife  did  not  join  in  the  execu- 
tion of  the  mortgages  to  the  plaintiff,  and 
that  said  mortgages  included  the  proi)erty  of 
the  kind  exempt  to  him  by  law  as  the  head 
of  a  family,  but  there  was  enough  property- 
covered  by  plaintiff's  mortgage,  free  from  ex- 
emptions, to  satisfy  defendants  and  all  tbe 
claims  involved. 

"(12)  That  on  the  18th  day  of  October,  19O0. 
botli  of  plaintiff's  mortgaged  claims  against 
Joslah  Reed  were  due  and  wholly  unpaid. 
The  conditions  contained  In  Reed's  naort- 
gages  to  it  were  broken,  and  plaintiff  was  en- 
titled to  the  possession  of  the  property  cov- 
ered by  said  mortgages,  sxibject  to  the  first 
mortgages  to  the  defendants  and  to  McOee, 
Zooks,  Whitford  &  Co.,  but  the  plaintiff  never 
asserted  such  right  of  possession. 

"(13)  Reed,  the  mortgagor,  owed  the  de- 
fendants the  amount  sued  for  in  this  action, 
and  agreed  to  pay  it,  as  a  part  of  the  conaid- 
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eratlon  In  the  contract  for  th«  purchase  of  the 
Biity-four  head  of  cattle  covered  by  the  mort- 
gage from  Reed  to  the  defendants,  the  Taylor 
Bros.;  the  same  being  a  condition  precedent 
to  the  advancemeDt  of  the  money  for  such 
purchase. 

"(14)  Reed,  the  mortgagor,  after  the  sale  of 
the  second  shipment  of  hogs,  deposited  $700 
of  the  proceeds  thereof  In  the  plaintiff's  bank, 
with  wlUcli  to  pay  his  debts;  but  he  attempt- 
ed to  cover  such  remittance  or  credit  to  plain- 
tiff's bank  by  a  pretended  authority  to  Caro- 
line Reed,  who  was  a  daughter  of  the  mort- 
gagor, living  with  him,  to  use  and  control  the 
same;  but  there  is  no  evidence  of  any  indebt- 
edness on  tbe  part  of  the  mortgagor  to  his 
daughter  Caroline,  nor  any  Iten  shown  on  the 
property  in  her  favor. 

"(l.'i)  The  plaintiff  knew  of  the  sale  of  the 
last  shipment  of  bogs  immediately  after  the 
same  was  made,  and  of  the  disposition  of  $700 
of  the  proceeds  thereof,  as  herein  found.  Tbe 
plaintiff  had  tlie  said  $700  in  its  bank  and  in 
its  control,  and  the  payment  of  such  money, 
if  any,  to  Caroline  Reed,  was  made  by  plain- 
tiff with  full  knowledge  of  the  situation,  and 
the  relations  of  the  parties,  or  it  should  have 
known  such  facts,  and  as  found  herein. 

"Conclusions  of  Law. 

"(1)  The  plaintiff  waived  its  right  aa  mort- 
gagee by  giving  the  mortgagor  the  right  and 
authority  or  permission  to  ship  and  sell  tbe 
mortgaged  prui>erty  as  he  did.  And  the  mort- 
gagor's payment  to  the  defendants,  in  good 
foitb,  of  the  proceeds  of  the  sale  of  the  cattle, 
was  Justifiable  in  law. 

"{2)  On  the  other  hand,  the  plaintiff,  after 
such  appropriation,  and  with  full  knowledge 
of  defendant's  daim,  by  neglecting  to  apply 
tbe  proceeds  of  the  second  sale  of  hogs  to  the 
mortgage  debt,  if  it  did  so  neglect,  and  to  ap- 
propriate any  of  the  other  property  held  by 
the  mortgagor,  and  covered  by  his  mortgage 
to  plaintiff,  in  satisfaction  of  its  claim  or  bal- 
ance due,  is  estopped  from  any  reclamation 
from  the  defendants  herein. 

"(3)  The  plaintiff  claims  that  the  defend- 
ants had  no  statutory  lien  or  mortgage,  or 
other  lien  to  justify  the  payment  to  them,  yet, 
with  full  knowledge,  permitted  funds  from 
mortgaged  property,  due  it,  to  be  diverted 
through  its  own  hands  and  bank  to  the  daugh- 
ter, Caroline  Reed,  who  had  no  claim  or  lien 
against  the  mortgagor  or  the  mortgaged  prop- 
erty, 'lliia  was  a  dear  violation  of  the  eijulta- 
ble  oliligntiun  to  make  the  most  of  all  tliat  is 
available  in  the  Interest  of  Inferior  claimants. 
To  hold  otherwise  opens  the  door  to  a  dishon- 
est debtor  to  place  his  monej-  beyond  the 
reach  of  his  ert'ditors.  Tlie  disbursement  of 
tbe  said  $700  by  the  plaintiff  to  tlie  mort- 
gagor's daughter,  if  it  did  so,  and  the  failure 
to  secure  Itself  by  other  available  property, 
leaves  plaintiff  no  ground  for  complaint  in 
the  premises,  and  it  cannot  recover  in  this 
action. 

"(4)  Under  all  these  facts,  it  is  clear  that 


tbe  plaintiff  has  received  from  the  sale  of  a 
part  of  the  mortgaged  property,  and  has  had 
in  Its  possession  and  under  its  control,  enough 
of  the  proceeds  of  the  mortgaged  property, 
and  bud  either  applied  the  same,  or  should 
have  done  so,  to  their  mortgage  debt,  which 
was  more  than  enough  to  settle  their  entire 
mortgage  claim,  and  that  for  a  considerable 
length  of  time  after  the  sale  and  disposal  of 
the  cattle  and  bogs  mentioned  under  the  vari- 
ous mortgages  had  been  made  there  still  re- 
mained within  the  reach  of  tbe  plaintiff,  and 
upon  which  its  mortgages  were  valid  liens, 
more  than  enough  property  to  satisfy  the 
claim  of  $033.10  sued  on  in  this  action.  The 
plaintiff  has  never  attempted  to  pursue  any 
of  this  other  property,  to  take  XK>S8ession  of  it, 
or  to  apply  the  same  towards  its  mortgage 
debt.  Under  such  state  of  facts,  the  plaintiff 
has  no  cause  of  action  against  the  defendants, 
who  legally  appropriated  $U42.57  of  the  pro- 
ceeds of  the  sale  of  the  cattle  to  pay  a  just 
debt  owed  them  by  Reed,  under  an  agree- 
ment with  him  to  do  so.  Judgment  should 
therefore  be  entered  for  the  defendants." 

In  accordance  with  the  iindings  of  fact  and 
conclusions  of  law,  the  court  entered  judg- 
ment in  favor  of  the  defendants.  The  plain- 
tiff alleges  error.  | 

Crane  &  Woodbum  Bros.,  for  plaintiff  in 
error.  J.  C.  Petherbridge  and  O.  0.  Taylor, 
for  defendants  in  error. 

JOHNSTON,  C.  J.  (after  stating  the  facts). 
The  principal  question  presented  here  is 
whether  the  facts  in  the  case  Justlfled  the 
decision  of  the  trial  court,  denying  a  recoveiy 
to  the  bank  of  the  proceeds  of  mortgaged 
property  which  the  Taylors  applied  in  the 
satisfaction  of  their  verbal  mortgage.  There 
was  no  substantial  dispute  as  to  the  e.\ist- 
ence  and  validity  of  the  several  mortgages 
Involved,  nor  in  regard  to  their  relative  posi- 
tions as  to  seniority,  except  as  to  the  unwrit- 
ten mortgage  from  Reed  to  the  Taylors. 
Reed  gave  a  first  mortgage  to  the  Taylor's 
on  CA  head  of  cattle  to  secure  an  indebtedness 
of  $],8<j«.02.  He  gave  to  McGee,  Zooks, 
AVhitford  &  Co.  a  first  mortgage  on  32  head 
of  other  cattle  to  secure  a  debt  of  $1,349.25. 
Later  he  gave  a  mortgage  to  the  bank  to 
secure  a  debt  of  $2,370,  which  covered  the 
property  previously  mortgaged  to  the  Taylors 
and  to  Mc(}ee,  Zooks,  Whitford  &  Co.,  on 
which  It  was  a  second  luortgiige;  and  It  also 
covere<l  a  lot  of  hoi-ses,  cows,  hogs,  farming 
Implements,  and  liarvested  and  growing  corn, 
upon  which  it  was  a  first  mortgage.  Subse- 
quently Reed  gave  another  mortgage  to  the 
bank,  on  substantially  the  same  property 
that  was  covered  by  the  one  last  mentioned, 
to  secure  an  Indebtedness  of  $(KX).  That  the 
debts  secured  by  Iwth  of  the  mortgages  ex- 
ecuted by  Reed  to  the  bank  are  bona  fide 
Is  not  questioned,  nor  can  there  be  any  doubt 
that  the  mortgages  were  valid,  and  created 
liens  which  were  superior  to  that  claimed  by 
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the  Taylors  under  the  verbal  mortgage.  It 
is  also  conceded  that  when  the  stock  was 
shipped  to  the  Taylors  they  paid  themselves 
the  debt  secured  by  both  their  written  and 
verbal  mortgages,  and  only  forwarded  to  the 
bank  $2,372.91,  which  left  unpaid  on  the 
bank's  indebtedness  the  sum  of  f633.19. 
There  Is  a  contention  as  to  the  status  of  the 
claim  of  the  Taylors  for  1642.57,  and  whether 
It  was  in  any  sense  a  lien  on  the  64  head 
of  cattle.  It  was  not  In  writing,  and  had 
never  been  reduced  to  Judgment  There  was 
an  agreement,  however,  that  the  cattle  should 
stand  as  security  for  that  debt.  It  was  part 
of  the  consideration  for  the  larger  and  later 
loan  obtained  to  purchase  the  cattle,  and  the 
money  was  advanced  by  the  Taylors  to  Reed 
upon  the  condition  that  the  cattle,  after  being 
fed  and  fattened  by  Reed,  should  be  returned 
to  the  Taylors,  who  would  then  sell  them,  and 
take  out  of  the  proceeds  of  the  sale  the 
amoimt  of  the  claim.  Under  this  agreement 
they  obtained  an  equitable  lien  on  the  cattle, 
which  was  certaUily  binding  as  between 
themselves  and  Reed;  and  under  our  decisions 
the  contract  constituted  a  verbal  chattel  mort- 
gage as  to  the  parties  and  those  having  actual 
notice  of  the  contract,  about  the  legality  of 
which  there  can  be  no  doubt,  at  least  after 
the  possession  of  the  cattle  was  delivered  to 
the  Taylors  in  pursuance  of  the  contract. 
Bates  V.  Wlggin,  37  Kan.  44,  14  Pac.  442, 
1  Am.  St.  Rep.  234;  Weil  v.  Ryus,  39  Kan. 
564,  18  Pac.  524.  The  court  was  therefore 
warranted  in  treating  the  verbal  agreement 
as  a  lien  binding  upon  the  conti-acting  par- 
ties, and  one  which  could  not  be  ignored  by 
tliose  having  knowlalge  of  Its  existence.  In 
determining  the  rights  of  tlie  parties  the  court 
was  not  only  justified,  but  required,  to  apply 
equitable  principles.  "The  general  rule  en- 
forced In  equity  is  that  where  one  creditor 
is  secured  by  mortgage  on  several  pieces 
of  property,  while  another  creditor  is  secured 
by  a  Junior  mortgage  on  only  a  part  of  the 
property,  the  prior  creditor,  when  charge- 
able with  actual  notice  of  the  rights  of 
the  Junior  creditor,  is  bound  to  exhaust  his 
security  on  the  property  not  covered  by  the 
Junior  lien,  and  tliat  he  must  account  to  the 
Junior  lien  holder  If  he  releases  his  security 
on,  or  pays  over  to  the  mortgagor  the  pro- 
ceeds of,  the  property  not  covered  by  the  lieu 
of  the  Junior  mortgagee,  after  actual  notice 
of  the  Junior  lien."  Burnham  v.  Citizens' 
Bank,  55  Kan.  545,  40  Pac.  912;  McLean  v. 
Lafayette  Bank,  4  McLean,  430,  Fed.  Cas.  No. 
8,889;  Dunlap  v.  Dunseth,  81  Mo.  App.  17; 
Aldrich  V.  Cooper,  8  Vesey,  282;  Turner  v. 
Flenniken,  164  Pa.  489,  30  Atl.  486,  44  Am. 
St.  Rep.  624;  2  Jones  on  Mortgages,  §  1628. 

After  the  sale  of  the  stock  by  the  Taylors, 
and  the  payment  by  them  to  the  bank  of 
$2372.91,  It  had  full  knowledge  of  tlie  Junior 
lien  of  the  Taylors  under  their  verbal  mort- 
gage. It  was  also  well  acquainted  with  the 
fact  that  there  was  abundant  property  cov- 
ered by  its  mortgage  alone  to  satisfy  the  bal- 


ance of  Its  debt.  There  remained  at  tliat 
time  mortgaged  property  to  the  value  of 
$1,900  to  secure  a  debt  of  only  $633.19,  which 
the  Junior  mortgage  did  not  cover.  The  at- 
tention of  tlie  bank  was  specially  called  by 
the  Taylors  to  this  unexliausted  security,  with 
the  request  that  it  avail  itself  of  that  prop- 
erty to  satisfy  its  debt.  The  bank  then  prom- 
ised to  look  to  that  property  or  fund  to  dis- 
charge the  balance  due  under  Its  mortgage. 
If  it  had  done  as  it  agreed  to  do,  it  would  have 
found  available  property  which  In  value  was 
treble  the  amount  of  the  mortgage  debt. 
Again,  some  of  the  property  mortgaged  to  the 
bank  and  not  to  the  Taylors  was  slilpped  to 
market  with  the  knowledge  of  the  bank,  and 
the  proceeds  of  the  sale  were  returned  and  de- 
posited in  the  bank.  It  had  notice  of  the 
character  of  the  deposit  and  the  source  from 
which  it  was  derived,  and,  although  promptly 
advised  by  the  Taylors  to  protect  itself  from 
this  deposit,  the  funds  so  placed  in  its  hands 
were  surrendered  and  paid  out  by  it  The  de- 
posit was  $700,  which  was  more  than  suffi- 
cient to  discharge  its  mortgage  debt  Reed's 
purpose  was  to  use  this  deposit  for  the  pay- 
ment of  his  debts,  and,  while  he  placed  it  to 
the  credit  of  bis  daughter,  there  was  notliing 
to  show  that  she  had  any  claim  against  him 
or  any  lien  upon  the  property  sold.  The  bank 
therefore  had  abundant  opportunity  to  protect 
itself,  it  promised  to  do  so,  and  the  loss  of  the 
sum  which  was  available  to  the  bank  alone 
was  due  to  Its  willful  neglect.  When  It 
agreed  with  the  holders  of  the  Junior  lien  to 
pursue  tlie  property  covered  by  Its  mortgage 
alone,  which  was  accessible  and  sufficient,  and 
to  apply  the  same  on  the  balance  of  its  debt, 
it.  In  effect,  elected  to  rely  only  on  that  fund, 
and  It  would  be  inequitable  to  now  allow  it  to 
change  Its  position.  This  agreement,  togeth- 
er with  the  surrender  of  the  fund  which  was 
in  its  hands,  and  which  was  not  available  to 
the  Jiralor  creditor,  constitutes  a  waiver  of 
any  right  to  the  security  taken  by  the  Tay- 
lors, and,  under  the  general  principles  of 
equity,  defeats  a  recovery  from  them. 

We  think  there  was  sufficient  testimony  to 
sustain  the  findings  of  fact  made  by  the  court, 
and  the  Judgment  which  was  entered  on  those 
findings  should  be  affirmed.  All  the' Justices 
concurring. 


(N  Kan.  179) 


HILIi  T.  GATI.IFF. 


(Supreme  Court  of  Kansas.     April  9,  1904.) 

APPEAL  —  BGCORD  —  CASE-MAUB— EXECUTION  — 
SALE— SETTINO    ASIDE. 

1.  A  Statement  that  the  "foreRoing  case-made" 
contains  ail  thp  evidence  introduced  at  the  hear- 
ing,  made  in  the  form  of  a  certificate  signed  by 
the  attorneys  of  plaintiff  in  error,  immediately 
following  the  recital  of  the  proceedings  had  in 
the  case,  and  preceding  the  aokuowiedgment 
of  service  and  the  certificate  of  settlement  by  the 
Judge,  will  be  treated  as  a  part  of  the  case-made. 

2.  A  sale  of  real  estate  upon  execution  can- 
not be  set  aside  upon  a  motion  of  defendant  filed 
more  than  two  years  after  confirmation,  shew- 
ing no  reason  for  such  delay,  and  presenting  aa 
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groonds  of  relief  only  «acli  matterm  aa  wera 
■ecessarily  Involved  In  and  determined  hj  tlM 
•rder  of  confirmation. 

(Syllabna  by  the  Court) 

Error  from  District  Oonrt,  Sumner  Comn- 
tj;  James  Lawrence,  Judge. 

Action  by  E.  M.  EUU  against  J.  B.  Oatliff. 
Judgment  for  plaintUI  on  sale  nnder  execu- 
tion. Defendant  moved  to  set  the  sale  aside. 
From  an  order  setting  It  aside,  plalnttH 
brings  error.    Reversed. 

Hackney  &  Lafferty  and  Hackney  &  Hack- 
ney, for  plalntltr  In  error.  Haughey  &  Mc- 
Bride,  for  defendant  In  error. 

MASON,  J.  On  June  1,  1900,  an  execu- 
tion was  issued  upon  a  Judgment  In  the  dis- 
trict court  against  J.  B.  Gatliff.  It  was 
levied  upon  four  city  lots,  which  were  sold 
on  July  23d  following,  being  bid  in  by  the 
plaintiff,  R.  M.  Hill.  On  September  22,  1900, 
a  motion  was  filed  for  the  confirmation  of 
the  sale^  in  which  motion  the  sale  was  de- 
scribed as  having  been  made  on  the  24th  of 
July,  1900.  On  September  24,  1900,  an  order 
of  confirmation  was  made.  For  some  reason 
an  entry  of  tliis  order  upon  the  Journal  of  the 
court  was  not  made  until  more  than  18 
months  after  the  sale.  The  entry,  when 
made,  recited  a  hearing  upon  the  motion  to 
confirm  the  sale  and  an  order  of  confirma- 
tion, without  mentioning  the  date  of  the  sale. 
A  certificate  of  purchase  was  executed  on 
October,  18,  1900,  and  a  sheriff's  deed  on 
January  25,  1902.  On  October  4,  1802,  the 
defendant  filed  a  motion  to  set  aside  the 
sale  and  the  "pretended  order  of  confirma- 
tion" nixin  the  following  grounds:  That  the 
levy  was  excessive,  and  that  plaintlfl  caused 
it  to  be  made  for  the  purpose  of  defraud- 
ing defendant;  tliat  the  sale  was  not  prop- 
erty advertised;  that  it  was  never  confirmed; 
that  the  amoimt  bid  was  grossly  Inadequate; 
that  no  motion  was  ever  filed  to  confirm  the 
sale.  Besides  the  matters  referred  to  In  the 
motion,  defendant  relied  upon  a  claim  that 
the  property  sold  comprised  two  distinct,  al- 
though contiguous,  tracts,  which  should  not 
have  been  sold  in  gross.  The  court,  after 
hearing  evidence,  set  aside  the  sale,  the  levy, 
and  the  confirmation,  and  the  plaintiff  and 
purchaser  brings  this  proceeding  to  reverse 
Bocli  order. 

Objections  are  made  to  the  consideration 
of  the  case,  based  upon  two  grounds:  First, 
that  matter  was  Inserted  in  the  case-made  by 
plaintiff  In  error  after  it  had  been  served, 
and  after  the  expiration  of  the  time  allowed 
for  suggesting  amendments;  and,  second, 
that  it  is  not  shown  tliat  all  the  evidence  is 
preserved  In  the  record.  The  facts  in  re- 
lation to  the  first  objection  are  that  after 
tbe  case  had  been  served  upon  the  defendant 
the  plaintiff  discovered  that  a  certain  mate- 
rial exhibit  had  been  omitted,  whereupon  he 
procnred  tlie  case-made,  corrected  the  omls- 
aUfo,  and  inflde  a  mw  service,  which  defend- 
ant accepted,  all  within  the  time  originally 


fixed  for  serving  the  case,  and  befwe  it  was 
signed  and  settled.  There  was  nothing  ob- 
jectionable in  this.  Sloan  t.  Beebe,  24  Kan. 
343.  In  the  preparation  ot  tbe  case  the 
plaintiff's  attorneys,  after  setting  ont  the 
proceedings  had  with  reference  to  the  mo- 
tion to  set  aside  the  sale,  added  a  statement 
in  the  form  of  a  certificate  made  and  signed 
by  themselves  that  the  "foregoing  case- 
made"  contained  (among  other  matters)  all 
the  evidence  introduced  at  the  hearing.  It 
is  argued  that  under  the  authority  of  Win- 
stead  V.  Standeford,  21  Kan.  270,  tlHs  cer- 
tificate was  no  part  of  the  case-made,  and 
that  its  recitals  are  of  no  ^ect  In  that  case 
this  court  disregrarded  similar  statements 
made  in  a  notice  to  the  opposing  attorneys, 
which  was  not  shown  ever  to  have  been  serv- 
ed upon  them.  Here  the  certificate  imme- 
diately preceded  the  acknowledgment  of  serv- 
ice, and  was  a  part  of  the  document  served 
upon  the  adverse  party,  and  afterwards  set- 
tled and  signed  by  the  Judge  as  a  case-made. 
If  the  matter  in  question  had  been  in  the 
form  of  a  mere  statement,  instead  of  a  cer- 
tificate, and  had  not  referred  to  the  "fore- 
gtlng  case-made,"  its  efficiency  could  not 
be  questioned.  We  do  not  think  these  con- 
siderations sufficient  to  render  it  Ineffectual. 

Questions  as  to  excessive  levy,  lack  of 
snfllclent  notice  of  sale,  and  Inadequacy  of 
price  are  necessarily  involved  in  and  deter- 
mined by  the  order  of  confirmation,  and  or- 
dinarily cannot  be  relltigated.  In  this  case 
no  special  circumstances  are  shown  Justify- 
ing a  reinvestigation  of  these  matters  upon 
motion  of  the  defendant  filed  more  than  two 
years  after  the  confirmation,  especially  in 
view  of  tbe  fact  that  at  any  time  within 
eighteen  months  after  the  sale  the  defendant 
could  have  redeemed  the  property  by  pay- 
ment of  the  amount  for  which  it  was  sold. 
There  is  nothing  substantial  in  the  claim  that 
the  sale  was  never  confirmed.  The  date  of 
sale  given  in  the  motion  to  confirm  was  man- 
ifestly a  clerical  error,  and  tbe  fact  that  a 
formal  record  was  not  made  until  some  time 
after  the  order  of  confirmation  is  not  impor- 
tant 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the 
motion  to  set  aside  the  sale  and  other  pro- 
ceedings.   All  the  Justices  concurring. 


(OKan.  <t> 
STATB  «z  td.  MECKBIj,  Go.  Atty.,  ▼.  DM- 

BAROBB  et  aL 
(Supreme  Court  of  Kansas.    April  9,  1904.) 

BOEOOL    DISTBICTS  —  BONDS  —  BOHOOLHOUSI  — 

SUSPENSION  or  EKEcnoN— aixx  or 

KATKSIAIm 

1.A  union  school  district  caused  bonds  to  b« 
Issued  and  sold  for  the  purpose  of  building  a 
schoolhouse.  The  board  of  directors  was  pro- 
ceeding to  erect  such  bulldinz  upon  the  site  s»- 
lected  for  that  purpose;  had  expended  consid- 
erable money  and  mcurred  obligations  In  put- 
ting in  a  foundation  and  procuring  materials. 
At  a  district  meeting  while  this  was  progressing, 
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duly  called,  the  board  was  ordered  to  suspend 
work  on  the  schoolhouse  and  dispose  of  the  ma- 
terial purchased. 

Held,  that  such  orders  were  within  the  power 
of  the  district  meeting  to  make,  and  were  bind- 
ing upon  the  district  board,  and  that  they  should 
be  required  by  the  court,  in  a  proper  action 
therefor,  to  obey  the  same. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Chase  County; 
Dennis  Madden,  Judg^e. 

Action  by  the  state,  on  the  relation  of  F.  A. 
Meckel,  county  attorney,  against  M.  D.  Um- 
barger  and  others,  district  board  of  Union 
School  District  No.  4  of  Chase  county.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Beversed. 

Kellogg  &  Madden,  for  plaintiff  in  error. 
Cochran  &  Grlsham,  for  defendants  In  error. 

CUNNINGHAM,  J.  The  state  of  Kansas, 
upon  the  relation  of  F.  A.  Meckel,  county  at- 
torney of  Chase  county,  sought  by  this  action 
to  restrain  and  enjoin  the  defendants,  who 
together  constitute  the  district  board  of 
Union  School  District  No.  4  of  Chase  county, 
from  proceeding  with  the  erection  of  a  school 
building  in  and  for  the  use  of  that  school 
district.  This  order  was  denied  by  the  dis- 
trict court,  and  the  plaintiff  seeks  a  reversal 
of  that  action. 

From  an  agreed  statement  of  facts  found 
In  the  record,  it  appears  that  Union  School 
District  No.  4  was  duly  formed  out  of  terri- 
tory formerly  composing  Districts  Nos.  4  and 
23,  both  of  which  districts  had  old  school- 
bouses.  At  a  meeting  held  for  that  pui-pose 
on  May  10,  1902,  Union  District  No.  4  voted 
to  Issue  bonds  in  the  sum  of  $2,000  for  the 
purpose  of  building  a  new  scboolhouse. 
These  bonds  were  Issued  and  sold,  and  that 
sum  came  to  the  hands  of  the  defendants 
for  the  purpose  dislgnated.  The  same  meet- 
ing selected  a  site  for  the  proposed  school- 
house,  but  no  directions  were  then  or  after- 
ward given  to  the  board  when  to  build,  or 
the  kind  or  character  of  house  to  build. 
Some  time  before  August  12,  1902,  the  board 
procured  a  bond  for  deed  to  the  site  selected, 
and  on  that  day,  having  agreed  upon  the  kind 
of  a  house,  and  obtained  plans  therefor,  be- 
gan Its  erection.  They  put  in  a  foundation, 
purchased  lumber,  hired  carpenters,  made 
window  and  door  frames,  created  obliga- 
tions, and  made  expenditures  in  the  total 
sum  of  $1,232,  exclusive  of  the  amount  agreed 
to  be  paid  for  the  site.  Tliey  were  proceed- 
ing with  the  erection  of  the  house  with  a 
view  of  getting  It  ready  for  occupancy  by 
November  1,  1902,  when,  on  September  9, 
1902,  a  request  was  presented  to  the  board, 
sufficient  in  form,  and  signed  by  a  sufficient 
number,  to  call  a  special  meeting  of  the 
qualified  electors  of  the  district  "to  take  such 
action  as  may  be  deemed  advisable  as  to 
the  erection  of  a  schoolhouse,  or  sn.<<pond  the 
erection  of  the  same;  to  contract  for  the 
building,  or  refuse  to  contract  for  same,  at 


this  time;  to  sell  or  dispose  of  any  material 
on  hand,  or  pay  for  any  purchased  by  the 
board;  and  to  pass  such  orders  as  may  be 
deemed  necessary  as  to  anything  and  every- 
thing pertaining  to  the  interests  of  said  dis- 
trict generally."  In  pursuance  of  that  re- 
quest a  district  meeting  was  duly  called  for 
September  20,  1902,  and  on  that  date  adopted 
the  following  resolutions  by  a  vote  of  29  for 
to  11  against:  "'That  the  board  is  hereby 
Instructed  to  suspend  work  on  new  school- 
house.  That  the  board  is  hereby  instructed 
to  sell  any  material  purchased,  to  the  best 
interests  of  the  district."  The  board,  how- 
ever, conceiving  that  they  were  not  required 
to  obey  these  Instructions,  were  proceeding 
with  the  erection  of  the  house  under  con- 
struction, when  this  action  was  brought  to 
compel  compliance  with  the  orders  of  the  dis- 
trict meeting.  It  farther  appears  that  on 
August  30,  1902,  some  53  of  the  resident  tax- 
payers of  Union  School  District  No.  4— be- 
ing probably  quite  a  majority  of  such  tax- 
payers—joined in  a  petition  to  the  county  su- 
perintendent of  public  instruction  to  divide 
such  district,  and  resolve  It  into  the  two 
original  districts.  This  petition,  however, 
was  denied  by  him  upon  the  ground  that  no 
warrant  of  law  existed  for  such  action. 
Schools  were  being  conducted  in  both  the 
old  schoolhouses;  the  contracts  with  the 
teachers  having  been  made,  however,  with  a 
view  of  transferring  them  to  the  new  bouse 
when  completed. 

The  contention  here  arises  over  the  au- 
thority of  the  school-district  meeting  to  make 
the  orders  It  did  on  September  20,  1902.  No 
question  is  raised  that  this  meeting  was  not 
lawfully  assembled,  or  that.  If  it  could  act 
at  all  upon  the  matter  involved,  its  action 
was  not  regular.  It  is  denied  by  the  board 
that  the  action  taken  was  within  the  powers 
of  the  electors  to  take.  In  the  discussion  of 
this  question,  we  shall  not  refer  to  the  fact 
that  the  board  never  received  any  instruc- 
tions from  the  district  ni'~»ting  as  to  the  time 
when  they  should  proceed  In  the  erection  of 
the  house,  or  the  kind  of  house  they  should 
build,  but  shall  proceed  upon  the  assumption 
that  the  authority  given  was  sufficient  to 
cover  these  points,  or,  if  not,  that  such  lack 
of  authority  was  cured  by  the  passage  of 
chapter  347,  p.  oS.'i,  Laws  1903,  enacted  Feb- 
ruary 27,  1903.  The  question,  then.  Is,  had 
the  district  meeting  authority  to  direct  the 
suspension  of  the  work  on  the  new  building, 
and  the  disposition  of  the  material  on  hand 
as  it  attempted  to  do,  and  is  its  agent,  the 
district  board,   bound  to   obey    such    order? 

This  district  is  what  is  known  to  our  law 
as  a  "union  school  district."  By  section  6157. 
Geq.  St  1901,  such  district  is  made  a  body 
corporate,  and  presumably,  as  such  body,  has 
a  right  to  direct  its  own  atFairs.  The  duties 
and  powers  of  Its  board  of  directors  are  the 
same  as  those  provided  by  law  for  other 
school-district  boards.  The  entire  act  rela- 
tive to  such  union  districts  clearly  points  to 
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the  conclnslon  that  after  tbey  are  once  or- 
ganized they  are  to  be  governed  In  the  same 
manner  and  pass  under  the  same  statutory 
regulations  as  other  school  districts.  They 
are.  Indeed,  but  school  districts  of  larger  size, 
formed  by  the  union  of  other  districts.  By 
section  6127,  Gen.  St  1901,  the  "qualified  In- 
habitants of  a  school  district  lawfully  assem- 
bled have  power:  •  •  •  Sixth.  To  author- 
ize and  direct  the  sale  of  any  school  house 
site  or  other  property  belonging  to  the  dis- 
trict when  the  same  shall  be  no  longer  need- 
ful for  the  use  of  the  district."  Section 
6181  directs  that  the  district  board  "shall 
build,  hire  or  purchase  such  school  house  as 
the  voters  of  the  district  in  district  meeting 
shall  have  agreed  upon  out  of  the  funds 
provided  for  that  purpose  and  make  sale  of 
any  school  house  site  or  other  property  of 
the  district  *  •  •  when  lawfully  directed 
by  the  voters  of  such  district  at  any  regular 
or  special  meeting."  The  only  limitation 
upon  the  power  of  the  district  meeting  in  the 
management  of  Its  affairs  in  respect  to  the 
sale  of  property  belonging  to  it  is  "when  the 
same  shall  be  no  longer  needful  for  the  use 
of  the  district."  Who,  then,  Is  to  decide 
when  this  condition  exists?  This  decision, 
of  course,  must  rest  either  with  the  school- 
district  meeting  itself  or  with  the  courts. 
Here  the  school-district  meeting  assumed  to 
determine  it  No  claim  is  made  that  its  de- 
termination was  influenced  by  other  than 
honest  motives  or  the  best  of  reasons.  In- 
deed, no  reason  appears  in  the  record  why  It 
chose,  by  so  large  a  majority,  to  take  the 
action  it  did.  If  we  were  disposed  to  indulge 
in  speculation,  we  might  imagine  a  variety 
of  very  good  reasons.  But  we  do  not  think 
either  the  district  court  or  this  court  has 
any  authority.  In  the  absence  of  any  claimed 
corruption,  to  inquire  into  those  reasons. 
The  law  leaves  the  district  meeting  to  man- 
age those  matters  as  it  may  choose.  The 
taxpayers  must  foot  the  bills.  They  are 
entitled  to  determine  the  expenditures  and 
conduct  of  the  business.  The  authority  con- 
ferred by  the  quoted  statute  is  broad  enough 
to  cover  the  property  ordered  to  tie  disposed 
of.  "May  direct  the  sale  of  other  property." 
Why  not  lumber  or  window  frames  as  well 
as  an  old  stove  or  discarded  furniture?  The 
right  to  sell  must  of  necessity  carry  with  it 
the  right  to  determine  the  propriety  of  sell- 
ing. If  the  propriety  of  selling  was  a  ques- 
tion to  be  determined  by  the  court,  the  court 
would  be  vested  with  a  supervisory  power  in 
the  management  of  the  affairs  of  the  district, 
not  only  as  to  the  sale  of  property,  but  Jn 
other  matters,  for  the  school-district  meeting 
Is  vested  with  discretion,  by  the  use  of  sim- 
iiar  language  or  inferentially,  as  to  many  of 
the  duties  committed  to  it.  The  courts 
would,  indeed,  have  a  very  busy  time,  did 
they  undertake  to  supervise  the  actions  of 
various  bodies  and  Iwards  created  by  the 
statutes,  and  endowed  with  various  powers 
by  language  similar  to  that  here  employed. 


The  case  of  School  District  No.  6  t.  Mtxia. 
Ins.  Co.,  54  Me.  505,  was  one  closely  approxi- 
mating the  one  at  bar.  The  school  district 
had  voted  to  sell  the  new  sehooihouse.  The 
authority  found  in  the  statute  under  which 
it  acted  was  "to  sell  and  dispose  of  any 
school  house  or  other  property  if  necessary." 
It  was  there  contended  that  the  sale  of  the 
house  was  bad  policy,  and  was  not  necessary. 
The  trial  court  submitted  the  question  of 
necessity  to  a  jury,  which  found  that  no 
necessity  existed.  The  Supreme  Court  held: 
That  the  school  district  was  the  exclusive 
and  final  judge  of  the  necessity  of  the  sale. 
That  the  voters  are  interested  in  the  most 
judicious  disposition  of  the  property.  They 
knew  the  present  necessities  as  well  as  the 
future  wants  of  the  district  better  than  stran- 
gers possibly  could,  and  that,  beside,  the 
matter  was  their  business,  and  nobody's  else. 
This  case  cites  many  others  supporting  the 
same  view. 

The  suggestion  Is  made  by  defendants  In 
error  that  their  acts  in  proceeding  as  they 
did  in  purchasing  material  and  commencing 
the  building  were  all  ratified  by  the  delay 
of  the  district  meeting  in  countermanding 
such  action,  and  that,  by  reason  of  such  rati- 
fication, the  district  may  not  now  su8i)end 
the  farther  prosecution  of  the  work.  We  see 
no  basis  for  such  claim.  The  yrork  which  the 
board  was  doing  was  not  for  themselves. 
They  had  no  interest  personal  in  its  prosecu- 
tion. They  were  acting  for  their  principal, 
the  union  school  district,  in  its  corporate  ca- 
pacity, and  must  take  their  orders  from  it. 
Their  authority  Is  a  limited  and  special  one, 
dependent  upon  the  legally  expressed  will  of 
the  district.  School  District  No.  80  v.  Brown, 
2  Kan.  App.  .309,  43  Pac.  102.  We  think  the 
order  given  them  by  the  district  meeting  on 
September  20th,  and  of  which  they  had  full 
notice,  was  well  within  the  powers  of  such 
meeting,  and  must  be  obeyed  by  the  board. 
It  may  or  may  not  be  wise.  The  district 
court  did  not  think  It  was.  The  district 
meeting  may  have  been  better  situated  than 
was  the  court  to  correctly  determine  the 
question,  but,  whether  it  was  or  not.  the 
question  was  one  for  the  meeting,  and  not 
the  court,  to  settle. 

The  judgment  of  the  district  court  will  be 
vacated,  and  the  cause  remanded,  with  direc- 
tions to  grant  the  mandatory  Injunction 
prayed  for.    All  the  Justices  concuri'lng. 


ATCHISON,  T.  &  S.  F.  RY.  CO.  ▼.  LOBWB. 
(Supreme  Court  of  Kansas.     April  9,  1004.) 
On  rehearing.    Afllrmcd. 
For  former  opinion,  see  74  Pac.  234. 

PER  CURIAM.  The  rehearing  ordered 
and  had  in  this  case  has  only  served  to  con- 
firm us  In  the  opinion  first  expressed,  and 
'therefore  the  judgment  of  affirmance  will  not 
be  disturbed.    AMrmed. 
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I>OUGIiASS  T.  BTERa 
(Snprame  Court  of  Kansas.    April  9,  1904.) 

TAXATION — OOIXKCnoN — DE8CBIFTION  OV 
PBOFKBTT—AUBIOUITIX&— EVIDENCE. 

1.  In  a  proceedios  to  recoTcr  taxes  in  por- 
■aance  of  section  7681,  Gen.  St.  1901,  the  stat- 
ute, and  the  steps  which  it  provides  may  be 
talcen,  should  be  construed  liberaUy,  so  as  to 
promote  their  object. 

2.  In  tax  proceedings,  property  was  described 
as  follows:  "S^o/ioo  acres  in  the  Rees  Tract, 
Gist  Survey.  Section  27,  Township  8,  Range  22, 
assessed  to  Margaret  W.  Black,  to  Leavenworth 
City."  Held,  that  the  description  is  not  so  un- 
certain and  indefinite  as  to  vitiate  the  tax  lien, 
nor  to  prevent  a  recovery  of  the  taxes  by  one 
whose  tax  title  has  been  held  to  be  invalid. 

S.Althone^  descriptions  of  property  taxed 
cannot  be  supplied  by  parol  evidence,  it  is  com- 
petent to  explain  abbreviations  and  to  clear  up 
latent  ambiguities  hj  evidence  aliunde  the  in- 
strument or  proceedmgs. 

4.  The  fact  that  a  street  was  laid  through  a 
property  which  had  previously  been  described  as 
•  single  tract,  and  which  description  was  used 
thereafter  in  tax  proceedings,  will  not  operate 
to  defeat  the  tax  lien,  nor  a  recovery  of  the 
taxes  paid. 

5.  In  a  proceeding  to  recover  taxes  paid,  the 
assessment  and  tax  rolls,  which  contain  the  orig- 
inal extension  of  the  levies  made  by  the  taxing 
officers  for  all  purposes,  are  competent  evidence 
to  show  the  levies  of  taxes. 

(Syllabas  by  the  Court) 

Error  tnm  District  Court,  Leavenwortb 
County;  J.  H.  GiUpatrlck,  Judge. 

Action  by  John  G.  Douglass  against  James 
Ii.  Byers.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

John  C.  Douglass,  pro  se.  Atwood  & 
Hooper,  for  defendant  In  error. 

JOHNSTON,  C.  J.  This  was  an  action 
brought  by  John  C.  Douglass  against  James 
Lk  Byera  to  recover  a  tract  of  ground  In  the 
city  of  Leavenworth  which  had  been  occu- 
pied by  Byers,  and  upon  which  he  had  paid 
taxes,  for  a  great  many  years.  The  first 
trial  resulted  In  favor  of  Byers,  but  upon  a 
review  the  Judgment  was  reversed,  and  the 
cause  remanded  for  a  new  trial.  Douglass 
▼.  Byers,  59  Kan.  481,  63  Pac.  523.  At  a  lat- 
er trial  Byers  admitted  the  Invalidity  of  his 
tax  deed,  conceded  that  Douglass  held  the 
legal  title  to  the  property,  and  asked  for  an 
allowance  for  the  lasting  and  valuable  im- 
provements, and  that  be  be  paid  the  taxes 
-which  he  had  advanced  on  the  property,  with 
the  interest  which  had  accrued  thereon. 
The  court  adjudged  that  the  legal  title  was 
in  Douglass,  and  that  be  would  be  entitled 
to  possession  of  the  property  when  be  bad 
paid  for  the  improvements  thereon,  and  the 
taxes  charged  against  it.  It  was  found  and 
decided  that  the  Improvements  made  in  ex- 
cess of  rents  and  profits  were  of  the  value 
of  $112,  and,  while  the  tax  lien  was  under 
consideration,  and  before  final  Judgment, 
Douglass  made  an  Ineffectual  attempt  to  ob- 
tain a  review  of  the  decision  as  to  the  award 

f  fk  See  TazkUon,  voL  tf^  Cent  Dig.  |  im. 


for  Improvements.  Douglass  ».  Byers,  78 
Pac.  1129,  Just  decided.  As  to  the  taxes  paid 
by  Byers  and  the  tax  Hen,  the  court  first 
found  that  Byers  was  entitled  to  recover 
$2,3C4,  but,  upon  a  new  trial  which  was 
awarded,  the  matter  was  sent  to  a  referee, 
who  found  that  the  amount  due  for  taxes, 
interest,  and  costs  was  $2,137.70,  and  the 
finding  was  confirmed  by  the  court  This 
decision  and  the  Incidental  rulings  have  been 
brought  here  for  review. 

It  was  shown  and  found  that,  while  the 
title  to  the  property  was  in  Douglass,  he  fail- 
ed to  pay  any  of  the  taxes  on  it  since  1S71. 
Between  the  years  1871  and  1879  the  proper- 
ty was  sold  to  the  county  for  taxes  charged 
against  it,  and  at  the  end  of  that  time  an  as- 
signment of  the  tax-sale  certificate  and  of 
the  rights  of  the  county  was  made  to  Byers, 
who  paid  therefor  the  sum  of  $110.  The 
subsequent  taxes  charged  against  the  prop- 
erty since  that  time  have  been  paid  by  By- 
ers, who  has  been  in  the  possession  of  the 
property  since  1(84. 

The  plaintiff  insists  that  the  taxes  were 
illegal  and  did  not  constitute  a  lien  on  the 
property.  He  seems  to  contend  that  be- 
cause there  were  defects  In  the  tax  proceed- 
ings which  defeated  the  tax  title  held  by  By- 
ers, necessarily  there  could  be  no  tax  Hen, 
nor  any  recovery  for  the  taxes  paid.  Of 
course.  If  there  were  no  valid  taxes  charged 
against  the  property,  there  can  be  no  recov- 
ery In  favor  of  Byers.  The  fact  that  the  tax 
deed  was  found  to  be  Invalid,  however,  does 
not  mean  that  the  property  was  not  taxable, 
nor  that  the  holder  of  the  invalid  tax  deed 
may  not  recover  the  taxes  which  he  has  paid 
on  the  property.  Payment  is  resisted  mainly 
because  of  the  insufflciency  of  the  descrip- 
tion of  the  property  In  the  tax  proceedings, 
and  the  plaintiff  Invokes  the  same  rule  of 
strictness  as  to  procedure  and  proof  in  tills 
proceeding  to  recover  taxes  as  against  one 
asserting  a  title  under  a  tax  deed.  This  Is 
not  contemplated  by  the  statute,  which  i>ro- 
vldes  that  the  holder  of  a  tax  deed  held  to 
be  invalid  shall  retain  possession  of  the  prop- 
erty until  the  full  amount  of  all  taxes  paid 
on  such  lands,  with  all  interest,  costs,  and 
charges  allowed  by  law,  have  been  paid  by 
the  owner.  Gen.  St  1901,  $  7681.  In  a  pro- 
ceeding under  this  statute  to  recover  the 
taxes  paid,  much  more  liberal  rules  should 
be  applied  than  in  an  action  to  forfeit  or 
condemn  the  land  of  another  for  a  small 
amount  of  taxes,  or  to  recover  It  on  a  tax 
proceeding.  Treating  of  this  statute,  and  the 
rule  of  interpretation  applicable  where  a  re- 
covery of  taxes  Is  sought  by  a  defeated  tax- 
title  owner,  it  was  said:  "This  statute  was 
enacted  In  the  Interest  of  equity  and  Justice, 
and  Its  provisions  should  be  so  construed  as 
to  promote  Justice.  It  is  wholly  unlike  that 
class  of  statutes  which  attempt  to  give  tbe 
land  of  one  person  to  another  for  an  Incon- 
siderable sum.  The  former  is  liberally  con- 
strued.   The  latter  is  strictlj-  construed.    It 
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■was  enacted  for  void  tax  deeds,  and  not  for 
valid  tax  deeds.  A  person  holding  under  a 
valid  tax  deed  has  no  need  of  such  a  statute. 
The  laws  under  whose  provisions  tax  titles 
are  created  are  usually  construed  strictly, 
and  therefore  we  hold  that  the  tax  deed  In 
this  case  is  void.  But  laws  enacted  for  the 
jiuriKjse  of  enforcing  In  a  fair  and  reasonable 
manner  the  delinquent  members  of  society  to 
discharge  that  moral  obligation  resting  upon 
them  as  well  as  upon  others  to  bear  their 
proportionate  share  of  the  public  burdens 
are  always  construed  liberally,  so  as  to  pro- 
mote their  object;  and  therefore  we  hold 
that,  before  the  plaintiff  can  recover  his 
Iffoperty,  he  must  pay  to  the  defendant  the 
taxes  which  he  ought  to  have  paid  a  long 
time  ago  to  the  public  offlcers,  and  which  the 
defendant  has  himself  paid."  Smith  y. 
Smith,  15  Kan.  290.  It  is  not  claimed  that 
the  property  was  not  taxable,  nor  that  there 
was  a  lack  of  power  in  the  offlcers  to  tax  it, 
nor  yet  that  the  plaintiff  has  paid  the  taxes 
charged  against  It.  It  appears  that  for  more 
than  25  years  the  plaintiff,  whose  duty  It 
was  to  bear  his  proportionate  share  of  the 
public  burdens,  failed  to  pay  any  of  the  taxes 
assessed  against  the  property;  and  now, 
when  proceedings  are  had  under  this  statute 
to  enforce  the  discharge  of  a  moral  obliga- 
tion of  a  citizen  to  pay  for  the  protection  af- 
forded him  and  his  proi)erty,  the  statute  and 
the  steps  which  it  provides  should  be  liberal- 
ly construed,  so  as  to  promote  its  purpose. 

It  is  contended  that  the  description  under 
which  the  property  was  taxed  is  such  as  to 
vitiate  the  tax  lien.  In  the  tax  deed,  as  well 
as  on  tlie  assessment  and  tax  rolls  and  tax 
receipts,  the  property  was  assessed  and  tax- 
ed as  "8*Vioo  acres  in  the  Bees  Tract,  Gist 
Survey,  Section  27,  Township  8,  Bange  22, 
assessed  to  Margaret  W.  Black,  to  I^eaven- 
worth  City."  This  description  was  substan- 
tially followed  in  all  the  steps  and  proceed- 
ings taken  for  the  taxation  of  it  by  all  offi- 
cers for  a  period  of  more  than  25  years,  and 
was  only  varied  by  a  slight  reduction  of  the 
i|uantity  in  the  land  after  a  railroad  com- 
Iiany  bad  appropriated  a  portion  of  it,  and 
also  a  change  in  the  description  of  owners, 
where  there  had  been  a  change  in  owner- 
ship. In  the  conveyances  of  the  property 
there  was,  in  addition  to  the  description 
Kiven,  a  further  description  iu  metes  and 
Iwunds,  -which  was  so  lengthy  that  it  could 
not  practically  be  carried  onto  the  tax  rolls. 
Whatever  the  rule  might  be  in  determining 
the  validity  of  a  tax  deed,  this  description, 
we  think,  is  sufficient  to  establish  a  tax  lien, 
and  upon  which  to  base  a  recovery  for  the 
taxes  paid.  A  description  consisting  of  ab- 
breviations, but  which  are  sufficiently  defi- 
nite to  designate  the  land  by  the  aid  of  sur- 
rounding circumstances,  is  certainly  suffi- 
cient In  an  action  brought  to  enforce  the  pay- 
ment of  taxes.  For  instance,  a  description 
was  held  to  be  sufficient  which  described  a 
tract  of  land  as  the  "North  part  of  the  North 
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east  quarter,  of  Section  No.  10,  Township 
No.  15,  Bange  No.  23  East,  containing  one 
hundred  acres,  situated  in  the  county  of 
Johnson,  State  of  Kansas."  Martz  v.  New- 
ton, 20  Kan.  331.  In  Com'rs  of  Jefferson 
County  V.  Johnson,  23  Kan.  717,  a  description 
w^as  sustained  which  is  quite  similar  to  the 
one  under  consideration.  It  was,  "S.  W.  14, 
Survey  18,  170  acres,  K.  H.  B.  I.  L.,  Jeffer- 
son county,  Kansas."  In  sustaining  it,  at- 
tention was  called  to  section  173  of  the  law 
relating  to  taxation,  which  provides  that,  in 
proceedings  relating  to  the  assessment  and 
collection  of  taxes,  "any  description  of  lands 
which  shall  indicate  the  land  Intended  with 
ordinary  and  reasonable  certainty,  and  which 
would  be  sufficient  between  grantor  and 
grantee  in  an  ordinary  conveyance,  shall  be 
sufficient."  It  was  also  remarked  that,  "un- 
der all  the  authorities,  descriptions  may  be 
made  In  any  form  or  in  any  manner  which 
the  parties  may  choose,  provided  such  de- 
scriptions are  not  so  uncertain  or  indefinite 
as  to  render  it  impossible  to  ascertain  where 
the  land  lies."  While  descriptions  cannot  be 
supplied  by  parol  evidence.  It  Is  competent 
to  explain  abbreviations  and  clear  up  am- 
biguities by  evidence  aliunde  the  Instru- 
ments or  proceedings.  Krutz  v.  Cliandlor, 
32  Kan.  659,  5  Pac.  170;  Knote  t.  Caldwell, 
43  Kan.  464,  23  Pac.  025;  Com'rs  of  Jeffer- 
son County  V.  Johnson,  supra;  Harding  v. 
Greene,  59  Kan.  202,  52  Pac.  43C;  Seaton  v. 
Hlxon,  35  Kan.  6G3,  12  Pac.  22;  Cordes  v. 
State,  37  Kan.  48,  14  Pac.  493.  With  the  de- 
scription which  was  given,  there  was  no  se- 
rious difficulty  in  locating  the  ground,  nor 
any  danger  that  the  parties  whose  duty  It 
was  to  pay  the  taxes  should  be  misled  by  the 
description.  Douglass  knew  that  the  land 
had  been  taxed  by  this  description.  He 
knew  that  the  land  was  taxable,  and,  in  the 
procee<ll!igs  which  he  brought  In  court  with 
reference  to  this  land,  had  used  the  descrip- 
tion employed  by  the  taxing  offlcers,  and  by 
which  It  was  designated  on  the  assessment 
and  tax  rolls  of  the  county.  Under  the  lib- 
eral rules  of  interpretation  employed  In  ac- 
tions of  this  character,  the  description  must 
be  held  sufficient. 

The  same  view  must  be  taken  of  the  fur- 
ther objection  made,  that  the  tract  was  sej)- 
arated  by  a  street  laid  through  it.  The  prop- 
erty was  listed  and  taxed  by  the  single  de- 
scription without  regard  to  the  laying  and 
dedication  of  the  street,  and  has  always  been 
recognized  by  that  description.  Whether  the 
street  was  open  or  not,  we  think  the  use  of 
the  former  designation  was  not  fatal  to  the 
tax  lien,  nor  to  a  recovery  in  this  action. 
Ortnian  v.  Giles,  9  Kan.  325,  and  cases  pre- 
viously cited. 

There  is  a  contention,  too,  that  the  proof 
of  the  levy  of  the  taxes  was  insufficient,  and 
complaint  is  made  of  the  character  of  the 
proof  that  was  offered.  It  Is  true  that  there 
was  no  proof  of  the  various  levies  made  by 
the  officers  of  the  school  district,  city,  towu- 
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ship,  and  county  to  provide  the  several  funds 
"which  made  up  the  total  taxes  against  the 
property.  It  was  shown,  however,  that  the 
taxes  were  paid,  and  the  tax  receipts  evi- 
dencing the  payments  were  produced.  The 
assessment  and  tax  rolls  were  also  intro- 
duced, which  showed  the  taxes  levied  against 
the  land,  and  the  purposes  for  which  they 
were  levied.  The  tax  rolls  are  the  original 
extensions  of  the  levies  made  by  the  proper 
authorities,  and  Include  all  kinds  of  taxes. 
Having  been  o£BciaIIy  made  on  the  public 
records,  it  is  presumed  that  they  have  been 
correctly  made,  and  these,  with  the  other 
proofs  offered,  are  sufiScIent  evidence  of  a 
levy  in  an  action  of  this  character. 

We  do  not  regard  any  of  the  objections 
made  as  fatal  to  the  tax  lien,  and  we  are  not 
warranted  in  looking  into  the  record  of  a  dif- 
ferent and  distinct  proceeding  brought  to  re- 
view another  branch  of  the  case  with  refer- 
ence to  the  improvements,  nor  In  considering 
any  questions  except  those  embraced  in  the 
record  In  this  case. 

The  judgment  of  the  district  court  must  be 
affirmed.    All  the  Justices  concurring. 


<et  Kan.  124) 

CURTIS  et  al.  v.  SCHMEHR. 
(Supreme  Court  of  Kansas.    April  9,  1904.) 

PLEADING— AMENDMENT— VERIFICATION. 

1.  It  is  not  error  for  the  court  to  permit  a  pe- 
tition in  a  suit  to  quiet  title  to  be  amended  be- 
fore answer,  so  as  to  change  the  action  to  one  in 
ejectment,  where  no  prejudice  to  the  defendant 
results. 

2.  The  validity  of  a  tax  deed  good  upon  its 
face  may  be  put  in  issue  by  an  unverified  plead- 
ing. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Ford  County; 
Ed.  H.  Madison,  .Tudge. 

Action  by  W.  C.  Schmehr  against  George 
JI.  Curtis  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

F.  Duniont  Smith,  for  plahitlffs  In  error. 
Sutton  &  Scates,  for  defendant  In  error. 


MASOX,  J.  On  February  19,  1902,  W.  O. 
Schmehr  brought  suit  against  George  M.  Cur- 
tis to  quiet  plaintiff's  title  to  a  quarter  sec- 
tion of  land,  and  to  annul  a  tax  deed  held  by 
defendant  thereon.  On  June  7,  1902,  and  be- 
fore any  pleading  had  been  filed  by  defendant, 
plaintiff,  by  leave  of  court,  filed  an  amended 
petition,  converting  the  action  into  one  for 
the  possession  of  the  same  land.  Defendant 
moved  to  strike  out  the  amended  petition,  for 
the  reason  that  it  changed  the  cause  of  action. 
Tills  motion  was  overruled,  and  defendant  an- 
swered, claiming  title  and  possession  under  a 
tax  deed.  Plaintiff  filed  an  unverified  reply, 
admitting  the  sale  of  the  land  for  taxes  and 
the  issuance  of  a  tax  deed,  but  alleging  that 
the  charges  for  which  it  was  sold  and  for 
Which  the  deed  was  issued  included  a  number 


of  illegal  Items,  which  were  set  out  In  detail. 
The  case  was  tried  upon  an  agreed  statement 
of  facts,  which  were  fatal  to  the  validity  of 
the  tax  deed,  the  defendant  reserving  the 
right  to  object  on  the  score  of  Irrelevance  and 
Immateriality.  Defendant  objected  to  the  in- 
troduction of  any  evidence  for  the  reason 
that  the  reply  did  not  state  facts  sufficient 
to  constitute  a  defense  to  the  answer,  and 
to  the  introduction  of  the  agreed  statement 
of  facts  for  the  same  reason,  and  for  the  rea- 
son that  the  facts  stated  were  irrelevant  and 
immaterial.  The  objections  were  overruled, 
and  judgment  followed  for  plaintiff,  defend- 
ant being  given  a  lien  for  taxes  paid.  De- 
fendant asks  the  reversal  of  the  judgment. 

It  is  urged  by  plaintiff  In  error  that  the 
plaintiff  should  not  have  been  permitted,  by 
filing  an  amended  petition,  to  change  his  pro- 
ceeding from  an  equitable  suit  to  quiet  title 
to  a  legal  action  In  ejectment  The  amend- 
ment was  not  one  that  In  any  way  prejudiced 
the  defendant's  rights.  If  any  question  were 
presented  of  the  runnhig  of  the  statute  of 
limitations  between  tlie  commencement  of  the 
original  action  and  the  filing  of  the  amended 
petition,  the  case  would  be  wlwlly  different 
The  allowance  of  the  change  in  the  cause  of 
action  was  within  the  discretion  of  tlie  court, 
and  Is  not  a  ground  of  reversal.  Stevens  v. 
Matthewson,  45  Kan.  594. 

The  only  other  claim  of  error  Is  based  upon 
the  fact  that  the  reply  was  not  verified.  The 
argument  is  made  that,  the  defendant  having 
pleaded  the  execution  of  the  tax  deed,  the 
failure  to  deny  such  execution  under  oath  ad- 
mitted not  only  the  manual  execution  of  the 
deed,  but  its  validity,  and  the  regularity  of 
all  proceedings  upon  which  it  was  founded. 
Walker  v.  Fleming,  37  Kan.  171,  14  Pac.  470. 
Is  cited  in  support  of  this  contention.  In  that 
case  the  plaintiff  claimed  under  certain  tax 
deeds,  alleging  in  detail  the  proceedings  upon 
which  such  deeds  were  founded,  as  well  as 
the  execution  of  the  deeds  themselves.  The 
answer  was  an  unverified  general  denial,  of 
which  tiie  court  said:  "The  defendant's  de- 
nial, not  being  verified  as  provided  by  section 
lOS,  was  of  no  avail  to  them,  for  it  admitted 
the  execution  of  the  tax-sale  certificates,  the 
Indorsements  thereon,  the  assignment  of  the 
same,  and  the  execution  of  the  tax  deeds. 
This  was  an  admission  not  only  of  their  exe- 
cution, assignment  and  indorsement,  but  the 
legal  effect  of  said  instruments,  and  what 
tliey  would  fairly  prove  and  establish.  •  •  • 
The  execution  and  authority  being  admitted, 
the  leg.tl  effect  would  be  a  regular  assessment 
and  levy  and  a  regular  sale,  and  the  issuing  of 
tax-sale  certificates  based  thereon;  their  as- 
signment and  indorsement  of  taxes  paid,  and 
the  assignment  of  said  certificates,  and  a  deed 
duly  issued  thereon,  in  due  form,  is  a  legal  ad- 
mission of  a  perfect  tax  record."  The  inference 
sought  to  be  drawn  from  this  language,  that 
under  all  circumstances  a  failure  to  deny  un- 
der oath  an  allegation  of  the  execution  of  a  tax 
deed  conclusively  admits  its  validity,  is  not 
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Justifiable.  The  conclusions  announced  in  the 
case  dted  resulted  from  the  application  of 
tno  distinct  and  independent  rules  of  plead* 
log.  The  execution  of  the  deeds  was  admit- 
ted by  the  failiu«  to  deny  It  under  oath.  And 
the  regularity  of  the  prior  tax  proceedings 
■was  admitted  by  the  failure  to  allege  any  de- 
fects, either  under  oath  or  otherwise.  The 
plaintiff  was  required  merely  to  allege  the 
execution  of  the  deeds.  A  presumption  of 
their  validity  followed  from  the  statute.  Sec- 
tion 7670,  Oen.  St  1901.  If  the  defendant 
could  not  deny  the  execution  of  the  deeds,  it 
was  then  Incumbent  upon  him,  in  order  to 
raise  an  issue  with  regard  to  them,  to  plead 
as  new  matter  any  facts  claimed  to  render 
them  Invalid.  It  might  have  been  contended 
that,  as  the  plaiutilf  went  farther  than  neces- 
sary, and  gratuitously  pleaded  affirmatively 
tliat  certain  of  the  steps  in  the  tax  proceed- 
ings were  duly  taken,  a  mere  denial  was  suffi- 
cient to  raise  the  question  as  to  the  truth  of 
these  averments.  But  this  argument  seems 
not  to  have  been  considered,  and  the  court  evi- 
dently assumed  that  it  was  necessary  for  the 
defendant  to  specifically  plead  his  affirmative 
defenses,  even  although  the  plaintiff  had  an- 
ticipated them  and  needlessly  attempted  to 
deny  them  in  advance.  Whether  this  assump- 
tion was  sound  need  not  be  discussed.  It  is 
h^d,  however,  that  payment  cannot  be  proved 
under  a  general  denial,  even  when  the  petition 
expressly  alleges  nonpayment  Clark  v.  Spen- 
cer, 14  Kan.  398,  408,  19  Am.  Rep.  96. 

The  doctrine  of  the  case  cited  is  merely  that 
the  failure  to  deny  under  oath  an  allegation 
of  the  execution  of  a  tax  deed  conclusively 
admits  the  fact  of  such  execution,  and  this 
fact,  so  established,  creates  a  presumption  of 
the  validity  of  the  deed,  which  presumption 
will  control  unless  challenged  by  a  pleading 
(which  need  not  be  under  oath)  and  rebutted 
by  e\'idence.  This  is  illustrated  by  what  is 
said  In  one  of  the  cases  cited  in  its  support: 
"Now  no  allegation  of  the  petition  concerning 
said  Indorsements  on  said  promissory  note 
was  put  in  issue  by  any  denial  verified  by 
affidavit  and  hence  ail  said  allegations  and 
said  indorsements  'must  be  taken  as  true.' 
And  everj-thing  that  these  Indorsements  will 
reasonably  prove  must  also  be  taken  as  true, 
unless  the  contrary  is  shown  to  be  true." 
Pears  v.  Wilson,  23  Kan.  343.  So  in  the  syl- 
labus of  Kggan  V.  Briggs,  23  Kan.  710,  it  is 
said  of  the  failure  to  deny  the  execution  of  a 
note  and  indorsement:  "The  defendant,  by 
failure  to  file  said  affidavit,  admitted  con- 
clusively 'the  execution  of  such  Instrument' 
and  'the  making  of  such  indorsement'  and 
admitted,  prima  facie,  all  that  such  note  and 
Indorsement  would  reasonably  prove  by  way 
of  Inference,  presumption,  or  Implication." 
See,  also,  Lucas  v.  Ford  Co.  (Kan.)  73  Pac. 
56,  and  cases  there  cited. 

A  parallel  to  tlie  present  case  would  be  af- 
forded by  an  ordinary  petition  upon  a  promis- 
sory note,  followed  by  an  unverified  answer 


setting  up  a  want  of  consideration.  The  exe- 
cution of  the  note  being  admitted,  a  sufficient 
consideration  would  also  be  admitted,  prima 
facie.  In  the  sense  that  such  an  admission 
would  carry  a  presumption  of  consideration. 
But  this  presumption  the  defendant  would  be 
at  liberty,  under  his  pleading,  to  disprove  If 
he  could.  If,  however,  such  a  petition  should 
contain  an  allegation  that  the  note  was  given 
for  a  valuable  consideration,  and  the  answer 
should  consist  of  an  unverified  general  de- 
nial, an  exact  parallel  to  the  Walker-Fleming 
Case  would  be  presented. '  And  obviously,  as 
there  held,  such  pleadings  would  raise  no 
issue,  unless  upon  the  theory  that  where  the 
plaintiff  unnecessarily  alleges  the  existence 
of  a  fact,  a  mere  denial  will  support  evidence 
of  its  nonexistence — a  theory,  as  already  sug- 
gested, wiiich  was  not  discussed  in  the  opin- 
ion. In  the  case  at  bar  the  verification  of  the 
reply  would  not  have  changed  the  situation 
in  the  least  degree.  Tlie  only  effect  of  the 
failure  to  verify  was  to  admit  the  execution 
of  the  tax  deed,  and,  as  this  was  specifically 
and  expressly  admitted,  a  verification  would 
have  neither  added  to  nor  detracted  from  the 
admission.  An  admission  by  the  mere  failure 
to  make  an  effective  denial  can  certainly  be 
no  more  damaging  to  the  pleader  than  an  ad- 
mission deliberately  made  in  so  many  words. 
In  Doxiglass  v.  liowell,  55  Kan.  574,  40  Pac. 
917,  It  is  said:  "It  Is  urged  that  the  two  tax 
titles  of  the  defendants  having  been  specifical- 
ly pleaded  In  the  answer,  and  the  plaintiff  ad- 
mitting by  her  reply  that  the  land  was  subject 
to  taxation,  that  it  was  sold  for  nonpayment 
of  taxes,  that  tax  deeds  issued  on  such  sales, 
and  no  defect  being  pointed  out  In  the  reply, 
their  validity  must  be  taken  as  admitted.  The 
plaintiff  did  not  admit,  however,  by  her  reply, 
that  the  taxes  had  been  duly  assessed  and 
levied  upon  the  property,  nor  that  the  land 
was  duly  sold  for  delinquent  taxes,  and  her 
general  denial  was  sufficient  to  raise  an  issue 
as  to  said  facts;  and,  in  the  absence  of  attack 
by  any  of  the  methods  hereinbefore  indicated, 
this  was  a  sufficient  basis  for  the  testimony 
offered  on  tlie  part  of  the  plaintiff,  showing, 
among  other  things,  that  some  of  the  taxes  of 
1874  and  subsequent  years  up  to  the  date  of 
the  tax  deed  of  1878  were  illegal,  which  proof 
was  fatal  to  the  tax  title."  In  that  case  a 
very  liberal  rule  as  to  the  admission  of  evi- 
dence was  adopted,  by  reason  of  the  conduct 
of  the  case  in  the  trial  court.  Otherwise  an 
attack  on  the  validity  of  the  tax  deeds  would 
probably  not  have  been  permitted  under  a 
general  denial.  But  the  decision  Is  neces- 
sarily an  explicit  autliority  in  support  of  the 
proposition  that  the  admission  of  the  execu- 
tion of  a  tax  deed  does  not  cut  off  an  inquiry 
Into  the  regularity  of  the  proceedings  upon 
which  it  is  based.  We  hold  that  the  unveri- 
fied reply  raised  an  l.<!sue  upon  which  the 
agreed  facts  were  admissible  in  evidence. 

The  judgment  Is  affirmed.    All  the  Justices 
concurring. 
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76  PACIFIO  BEPORTES. 


(Kan. 


(W  Kan.  IS) 

SCHAEFER  v.  MILLS  et  al. 
(Supreme  Court  of  Kansaa.     April  9,  1904.) 

BEFORMATIOR    OP  CONTRACT— EVIDENCE. 

1.  In  an  action  to  reform  a  written  contract, 
by  parol  evidence,  on  a  claim  of  mutual  mistake, 
the  evidence  to  warrant  a  reformation  must  be 
clear  and  convincing  beyond  a  reasonable  doubt. 

•Syllabus  by  the  Court.) 

Error  from  District  Court,  Russell  County; 
Lee  Monroe,  Judge. 

Action  by  George  Sclinefer  against  Robert 
r.  Mills  and  Oral  S.  Black.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

L.  B.  Beardsley,  for  plaintiff  in  error,  Ira 
E.  Lloyd  and  J.  C.  Ruppenthal,  for  defend- 
ants in  error. 

ATKINSON,  J.  On  January  24,  1901, 
George  Scliaefer  commenced  his  action  In  the 
district  court  of  Russell  county  against  Rob- 
ert v.  Mills  and  Oral  S.  Black  to  recover  the 
balance  of  $1,015.03  claimed  to  be  due  him  on 
a  written  contract  for  the  sale  of  a  stock  of 
merchandise  at  the  town  of  Gorham,  in  said 
county.  The  defense  was  that  the  written 
contract  sued  upon,  through  mutual  mis- 
take, an  error  of  the  party  writing  It,  failed 
to  state  the  real  contract  between  the  par- 
ties; and  that  plaintiff  had  settled,  and  had 
received  in  full  the  amount  due  him  on  the 
contract  Defendants  asked  that  tlie  con- 
tract sued  upon  be  reformed,  and  that  they 
recover  tlielr  costs.  The  district  court  found 
in  favor  of  defendants,  and  also  decreed  a 
reformation  of  the  written  contract  to  con- 
form to  the  contract  between  the  parties  as 
proven.    Plaintiff  brings  error  to  this  court 

It  is  contended  on  the  part  of  plaintiff  in 
error  that  the  findings  and  judgment  of  the 
court  are  not  supported  by  sufflcient  evi- 
dence, and  tliat  the  court  was  not  wan'anted 
in  reforming  the  contract.  The  controversy 
arose  out  of  the  sale  of  a  stock  of  merchan- 
dise formerly  owned  by  Schaefer,  Mills  & 
Weidle.  In  November,  1900,  J.  W.  House- 
holder, a  brother-in-law  of  plaintiff,  purchas- 
ed the  undivided  one-third  interest  of  John 
Weidle  in  this  stock  of  merchandise.  On  ac- 
count of  some  misunderstanding,  Household- 
er did  not  assume  partnership  relations  with 
George  Schaefer  and  Robert  P.  Mills,  each  of 
whom  was  the  owner  of  an  imdivided  one- 
third  interest  in  the  stock.  On  or  about  De- 
cember G,  1900,  defendants,  Robert  P.  Mills 
and  Oral  S.  Black,  purchased  the  interest  of 
Schaefer  and  Householder.  There  was  at  the 
time  a  written  contract  entered  into  between 
the  parties,  being  the  contract  sued  upon  by 
plaintiff.  Defendants  claimed  that  the  writ- 
ten contract  should  have  provided  for  the 
deduction  of  the  liabilities  from  the  amount 
of  the  stock  and  book  accounts.     Plaintiff 


f  1.  See    Reformation    ot    Instruments,    TOL    42, 
Cent.  Dig.  Si  1&8,  1S7. 


denied  this  claim  of  defendants.  The  con- 
tract sued  upon  Is  silent  aa  to  the  deduction 
of  the  liabilities.  This  gave  rise  to  the  con- 
troversy  between  plaintiff  and  defendants. 

In  the  settlement  made  the  stock  was  in- 
voiced at  cost,  less  freight;  to  this  was 
added  the  book  accoimts  at  their  face  value, 
less  such  notes  and  accounts  as  were  mu- 
tually agreed  should  not  be  included;  and 
from  this  amount,  as  the  assets  of  the  firm, 
was  deducted  the  firm's  liabilities.  The  dif- 
ference was  divided  by  three,  to  represent 
the  interest  of  each  of  the  three  owners, 
Schaefer,  Mills,  and  Householder,  in  the  pro- 
ceeds of  the  sale,  which,  thus  determined, 
was  found  to  be  $1,S02.  Schaefer,  on  De- 
cember 22d,  accepted  this  sum  as  his  por- 
tion of  the  proceeds  of  the  sale.  Schaefer 
claimed,  however,  that  he  at  the  time  did  not 
know  the  firm  liabilities  bad  t>een  deducted. 
If  the  firm  Uabilities  were  not  to  be  deduct- 
ed, and  defendants  under  the  contract  were 
to  take  the  l)ook  accounts  and  assume  the 
liabilities,  as  claimed  by  plaintiff,  then  plain- 
tiff should  have  recovered.  Upon  the  ques- 
tion of  whether  or  not  the  liabilities  were  to 
be  deducted  from  the  assets,  or  whether  de- 
fendants were  to  take  the  book  accounts  and 
assume  the  liabilities,  much  evidence  was 
offered.  The  evidence  was  conflicting.  The 
findings  of  the  trial  court  are  conclusive  here. 
It  is,  however,  contended  by  plaintiff  tliat  tlie 
parol  evidence  of  defendants  was  iusufllcient 
to  warrant  the  trial  court  in  reforming  the 
written  contract,  under  the  authority  of  the 
case  of  Bodwell  v.  Heaton,  40  Kan.  36,  18 
Pac.  901,  where  the  court  in  the  opinion, 
says:  "We  understand  the  rule  to4)e,  in  ac- 
tions to  reform  written  instruments  cm  the 
ground  of  mutual  mistake,  that  the  evidence 
must  be  clear  and  convincing,  when,  as  in 
this  case,  it  is  parol.  It  is  not  enough  that  it 
shows  a  probability  of  mistake,  but  there 
must  be  a  moral  certainty  of  It;  in  other 
words,  it  must  be  established  beyond  a  rea- 
sonable doubt"  We  have  carefully  exam- 
ined the  record  in  this  case,  and  find  the 
evidence  abundantly  sufflcient  to  warrant  the 
court  in  reforming  tlie  contract,  under  the 
rule  recoguksed  In  the  case  cited. 

The  Judgment  of  tlie  district  court  is  af- 
firmed.  All  the  Justices  concurring. 


(W  Kan.  IM) 
MISSOURI  PAC.  RT.  CO.  ▼.  GRIFFITH. 
(Supreme  Court  of  Kansas.    April  9,  1904.) 

BAILROADS — ACCIDENT    AT    CROSSINO  —  ISSUES. 

1.  Where  the  plaintiff  sets  up  in  his  petition, 
ns  grounds  of  recovery  for  injuries  sustained 
in  a  collision  with  a  railroad  train  at  a  public 
crossing,  specific  acts  of  neKligence  of  the  rail- 
road comimny  in  failing  to  give  warning  of  the 
approach  of  the  train,  and  in  running  at  a  high 
and  recltlesB  rate  of  speed,  the  trial  court  is  not 
warranted  in  enlarging  the  issues,  and  in  sub- 
mictinc  to  the  jury,  as  an  additional  ground  of 
recove.-y,  the  negligence  of  the  defendant  in  per- 
mitting building  and  cars  to  be  placed  and  to 
remain  on  the  right  of  way  in  auch  positions  as 
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to  obstruct  the  view  of  the  plaintiff  ^en  ap>- 
proactiing  tlie  railroad  track. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Miami  County; 
W.  H.  Slieldon,  Judge. 

Action  by  C.  L.  Urifflth  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Waggener.  Doster  &  Orr,  for  plaintiff  in 
error.    N,  W.  Wells,  for  defendant  In  error. 

JOHNSTON",  C.  J.  At  a  crossing  near  the 
town  of  L«nc  a  tniin  of  the  Missouri  Pacific 
Railway  Company  collided  with  a  team  and 
wagon  driven  by  C.  L.  Griffith,  destroying 
the  wagon,  Idlllng  one  mule,  crippling  an- 
other, and  greatly  injuring  Grifllth.  He 
brought  this  action  to  recover  the  damage 
sustained,  and  the  only  negligence  alleged 
against  the  railroad  company  In  his  i>etitlon 
was  that  the  locomotive  and  train  which 
struck  him  "was  being  negligently  and  recit- 
lessly  managed,  in  this,  to  wit,  that  It  was  be- 
ing run  at  a  high  and  reckless  rate  of  speed; 
that  no  warning  was  given  of  its  approach 
to  said  crossing  on  such  public  highway  by 
ringing  the  bell  on  said  locomotive,  or  by 
souniling  the  whistle  thereof,  or  by  any 
other  means."  In  describing  the  crossing 
and  the  situation  where  the  accident  occur- 
red, he  averred  that  on  the  right  of  way 
and  immediately  east  of  the  crossing  the 
company  permitted  to  be  constructed  and 
maintained  two  frame  buildings  which  ob- 
structed the  view  of  the  railroad  track  east 
of  the  highway,  and  also  that  at  that  time 
the  company  had  placed  on  its  side  track  a 
boarding  train  which  extended  easterly  from 
the  highway,  and  that  this,  together  with 
the  buildings  mentioned,  completely  obstruct- 
ed the  view  of  a  traveler  approaching  on  the 
highway  south  of  tlie  railroad  tracks.  No 
negligence  was  imputed  to  the  railway  com- 
pany on  account  of  the  location  of  the  build- 
ings or  the  position  of  the  boarding  train. 
In  the  course  of  the  trial,  which  resulted  in  a 
verdict  in  favor  of  Griffith,  the  court  charged 
the  Jury  that:  "The  principal  acts  of  negli- 
gence Imputed  to  the  defendant  In  this  ac- 
tion by  the  plaintiff  are  that  It  permitted  to 
be  constructed  and  maintained  two  frame 
bnildlngs  In  such  a  manner  as  to  obstruct  the 
Tlew  of  Its  track  east  from  the  public  high- 
way, and  that  it  placed  upon  its  side  track 
aontb  of  its  main  track  a  train  of  cars  known 
«s  a  'boarding  train,'  extending  easterly  from 
about  the  center  of  the  public  highway  in 
ILane,  Kansas,  where  plaintiff  desired  and 
attempted  to  cross  defendant's  track,  to  near 
the  station  house  of  the  defendant"  In  an- 
other Instruction  the  Jury  were  advised  that 
the  railway  company  should  not  allow  any 
unnecessary  obstruction  on  its  right  of  way 
near  the  public  crossing  which  would  ob- 
struct the  view  of  the  approaching  train,  and 
«.bat,  if  the  railway  company  unnecessarily 


and  negligently  permits  buildings  or  Other 
structures  or  things  to  stand  upon  its  right 
of  way  at  a  public  crossing  or  highway,  it 
is  held  responsible  for  injuries  thereby  re- 
sulting to  others  from  such  negligence,  pro- 
viding such  others  receiving  injuries  are  free 
from  fault  In  still  other  Instructions  the 
attention  of  the  Jury  was  directed  to  the 
placing  of  the  buildings  on  the  right  of  way 
and  the  boarding  train  on  the  side  track  as 
grounds  of  negligence,  and  that  if  such  neg- 
ligence directly  contributed  to  the  injury  of 
the  plaintiff  the  Jury  might  find  a  verdict 
In  his  favor. 

The  pleadings  did  not  make  the  locations 
of  the  buildings  and  boarding  train  a  ground 
of  negligence  nor  a  basis  of  recovery.  That 
they  were  on  the  right  of  way  was  stilted 
in  the  petition,  but  it  was  not  averred  that 
they  were  unnecessarily  or  negligently  placed 
and  maintained  there.  It  is  sometimes  nec- 
essary that  there  shall  be  buildings  on  the 
right  of  way  of  a  railroad  near  a  public  cross- 
ing, and  also  that  cars  shall  stand  on  side 
tracks  near  a  crossing  for  a  short  time.  In 
such  positions  that  either  would  obstruct  the 
view  of  a  traveler  approaching  a  railroad 
track.  In  other  cases  the  placing  and  main- 
tenance of  such  obstructions  may  be  wholly 
unnecessary,  and  may  constitute  negligence 
as  to  one  injured  in  a  collision  with  a  train, 
where  the  injury  would  have  been  averted 
if  the  view  had  been  unobstructed.  The 
plaintiff,  however,  did  not  charge  negligence 
in  this  respect,  and  the  defendant  had  no 
cause  to  anticipate  that  it  would  be  required 
to  meet  a  charge  of  negligence  not  stated 
in  the  petition.  The  reference  made  to  the 
obstructions  did  not  enlarge  the  Issues  In 
the  case.  It  was  not  improper  to  set  forth 
in  the  petition  the  existence  of  the  obstruc- 
tions, as  they  to  some  extent  affected  the  par- 
ties in  respect  to  the  care  which  each  should 
exercise.  Additional  precautions  should  be 
taken  and  a  higher  degree  of  vigilance  ex- 
ercised by  a  traveler  at  a  crossing  where 
Ills  view  of  the  track  is  obstructed  than  if 
no  such  obstructions  existed.  Railroad  Co. 
V.  Hague,  54  Kan.  284,  38  Pac.  257,  45  Am. 
St  Rep.  278;  Railway  Co.  v.  Williams,  5(> 
Kan.  333,  43  Pac.  24(i.  On  the  other  hand,  a 
higher  degree  of  care  Is  required  of  a  rail- 
road company  in  running  its  trains  over 
crossings  where  the  view  of  the  traveler  on 
the  highway  Is  obstructed,  or  where  the  sur- 
roundings are  such  as  to  make  it  unusually 
difficult  to  see  the  troin  or  observe  the  sig- 
nals ordinarily  given.  Railroad  Co.  v. 
Hague,  supra;  Railway  Co.  v.  Moffatt,  5« 
Kan.  C07,  44  Pac.  007.  The  existence  of  the 
obstructions  mentioned  in  the  petition  and 
shown  in  the  testimony  may  Irnve  been  rea- 
sons for  requiring  other  and  different  warn- 
ings of  the  approach  of  the  train  to  the  cross- 
ing than  were  given,  and  their  existence,  on 
tlie  otlier  hand,  may  have  explained  why  the 
plaintiff  below  did  not  see  the  approaching 
train,  and  to  some  extent  relieve  him  from 
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the  Imputation  of  contributory  negligence; 
but  In  no  event  was  It  competent  under  the 
pleadings  to  treat  the  existence  and  location 
of  the  buildings  and  cars  as  negligence  upon 
which  the  Jury  might  base  a  recovery.  A 
plaintiff  must  recover,  if  at  all,  on  the  spe- 
cific grounds  stated  in  bis  petition.  The 
specific  acts  of  negligence  alleged  in  this 
ease  were  the  reckless  rate  of  speed  and  the 
lack  of  proper  warnings  of  the  approach  of 
the  train,  and  there  can  be  no  recovery  for 
any  other  act.  If  other  grounds  of  negli- 
gence were  relied  on,  they  should  have  been 
distinctly  set  forth  in  the  petition,  and  it 
was  not  competent  for  the  court  to  enlarge 
the  Issues  and  submit  to  the  jury  grounds  of 
recovery  other  than  those  raised  by  the 
pleadings.  Railroad  Co.  v.  Irwin,  35  Kan. 
287,  10  Pac.  820;  Railway  Co.  v.  Moffatt, 
supra.  The  trial  court  not  only  made  the  o\>- 
structions  a  ground  of  negligence,  but  stated 
to  the  jury  that  placing  and  permitting  the 
buildings  and  boarding  train  to  remain  on 
the  right  of  way,  and  thus  obstructing  the 
view,  was  the  principal  act  of  negligence  im- 
puted to  the  defendant  company. 

For  the  error  mentioned,  the  judgment  of 
the  district  court  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  All  the 
Justices  concurring. 

(U  Kan.  172) 
KAHNA  &  CIZEK  v.  UNION  PAC.  R.  CO. 
(Supreme  Court  of  Kansas.     April  9,  1904.) 

VEBDICP— SPECIAL   QUESTIONS— CABBIEBS—CON- 

TBACT — EXEXfPTIONS— BURDEN   OP  PBOOF 

— CONDITIO.N8  OF  BEOOVEBY. 

1.  When  the  jury  answers  a  special  question, 
"We  do  not  know,"  such  answer  is,  as  to  one 
upon  wliom  the  burden  falls,  an  answer  in  the 
negative. 

2.  Where  a  common  carrier  seeks  to  defeat  a 
recovery  because  of  an  exemption  from  liability 
contained  in  its  contract  of  carriaRe,  the  bur- 
den rests  upon  it  of  proviuK  that  the  loss  falls 
within  the  exemption  provided  for  in  such  con- 
tract. 

3.  But,  where  the  shipping  contract  contains 
a  lawful  provision  requiring  the  shipper  to  do 
something  as  a  condition  precedent  to  recovery, 
then  the  burden  of  showing  the  performance  of 
such  (Hindition  rests  ujion  tlie  sliipi)er,  and,  if 
he  fail  to  show  performance,  he  must  fail  of  re- 
covery. 

4.  This  rule  applies  as  well  to  a  case  where 
it  is  made  to  apjwar  during  the  progress  of  the 
trial  that  plaintiff  is  seoking  to  recover  upon 
a  shipping  contract  containing  such  condition, 
as  to  one  where  it  has  been  counted  upon  in  liis 
petition,  or  set  out  as  defensive  matter  by  the 
carrier. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Ellsworth  Coun- 
ty;   R.  F.  Thompson,  Judge. 

Action  by  Kaiina  &  t'l/,(>k  against  the 
Union  Pacific  Railroad  Company.  Judgment 
for  defendant,  notwithstanding  the  verdict, 
and  plaintiffs  bring  error.    Afilrined. 

C.  J.  Evans,  for  plaintiffs  in  error.  N.  H. 
Loomis,  R.  W.  Blair,  and  H.  A.  Scandrett, 
for  defendant  In  error. 

T  1  See  Carriers,  toL  t.  Cent.  Dig.  t  722. 


CUN'NIXGHAM,  J.  The  plaintiffs  in  error 
sought  by  this  action,  brought  originally  be- 
fore a  justice  of  the  peace,  to  recover  their 
damages  occasioned  by  the  railroad  com- 
pany's delay  in  transporting  two  cars  of  cat- 
tle shipped  from  Ellsworth  to  Kansas  City. 
The  Items  of  their  damage  were  that  they 
were  compelled  to  sell  on  a  lower  market, 
and  that  the  cattle  had  unduly  decreased  in 
weight  by  delay  in  transportation.  It  did  not 
appear  from  tlieir  bill  of  particulars  that  any 
special  shipping  contract  had  been  entered 
into.  The  plaintiffs  had  Judgment  without 
opposition  in  the  justice  court,  from  which 
an  appeal  was  taken.  In  the  district  court 
the  railroad  company  asked  that  the  plaintiffs 
be  required  to  make  their  bill  of  particulars 
more  definite  and  certain,  by  setting  out 
whether  their  contract  of  shipment  was  oral 
or  in  writing,  and,  if  In  writing,  to  attach 
a  copy  tliereof  to  their  bill  of  imrticulars. 
This  was  refused  by  the  court  Upon  the 
trial,  and  as  a  part  of  the  cross-examination 
of  plaintiff,  It  was  shown  that  the  shipping 
contract  was  In  writing,  and  the  plaintiff 
produced  the  same,  and  Introduced  It  In  evi- 
dence. This  contract  contained  the  follow- 
ing stipulation:  "Unless  claims  for  loss,  dam- 
age or  detention  are  presented  within  ten 
days  from  the  date  of  the  unloading  of  said 
stock  at  destination  and  before  said  stock 
has  been  mingled  with  other  stock,  such 
claim  shall  be  deemed  to  be  waived  and  the 
carriers  and  each  thereof  shall  be  discharged 
from  liability."  The  Jury  found  a  general 
verdict  in  favor  of  the  plaintiffs,  and  an- 
swered a  special  finding  as  follows:  "Q.  Did 
he  fplaintiffs]  give  notice  of  his  claim  before 
his  cattle  had  been  mingled  with  other  stock? 
Ans.  We  do  not  know."  The  company's  mo- 
tion for  Judgment  uix)n  the  8i)ecial  finding, 
notwltlistandlng  the  general  verdict,  was  sus- 
tained by  the  court,  and  judgment  rendered 
against  the  plaintiffs  for  costs.  This  is  the 
judsnient  they  now  seek  to  have  reversed. 

Now,  the  answer  of  a  special  question  as 
this  was  answered  is,  as  agaln.'st  the  party 
on  whom  rests  tlie  burden  of  proof,  an  an- 
swer in  the  negative,  or  that  such  party  has 
failed  in  his  proof.  A.,  T.  &  S.  F.  R.  R.  Co. 
v.  Swarts,  58  Kan.  2:«,  48  Pac.  flfW.  So,  If 
the  burden  rested  upon  the  plaintiffs  to  show 
that  they  had  made  the  claim  in  time  and 
manner  required,  then  tlioy  had  falle<l  to 
make  their  case.  The  question  then  is,  ui>on 
which  iMirty  rested  the  burden  of  proof — 
whetlier  upon  the  plaintiffs,  to  show  tbat 
they  had  made  claim  for  their  damage,  or 
upon  the  defendant  to  show  that  they  had 
not?  The  clause  quoted  from  the  shipping 
contract  is  such  a  one  as  might  have  been 
made  between  the  parties.  W.  &  W.  Ily. 
Co.  V.  Koch,  47  Kan.  757,  28  Pac.  1(H;{; 
Spnigue  V.  Mo.  Pac.  Ry.  Co.,  34  Kan.  347. 
8  Pac.  405;  (lOggin  v.  Kan.  Pac.  Ry.  Co.,  12 
Kan.  41(i.  If  it  were  a  (condition  exempting 
the  carrier  from  his  common-law  liability  as 
a  carrier,  the  burden  would  be  upon  the  car- 
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rier  to  show  himself  within  the  exemption. 
<0  Cyc.  518;  Hutcbinaon  on  Carriers  (2d  Ed.) 
S  KOa.  But  the  clause  in  question  is  not 
-one  exempting  the  carrier  from  its  common- 
law  liability,  or  limiting  that  liability,  but 
one  imposing  a  condition  upon  the  shipper 
which  he  must  observe  before  he  may  re- 
cover for  a  breach  of  the  carrier's  duty.  In 
■other  words.  It  Is  a  condition  of  recovery, 
and  not  an  exemption  from  liability.  Hence, 
when  the  shipper  seelut  a  recovery,  he  must 
«how  compliance  with  the  condition  upon 
which  recovery  may  be  had.  That  In  this 
case  the  shippers  did  not,  in  their  bill  of 
particulars,  count  upon  this  contract,  or  that 
the  carrier  did  not  plead  it  In  defense,  can 
make  no  difference.  As  soon  as  the  plaintiffs 
admitted  that  they  were  endeavoring  to  re- 
cover under  this  contract,  they  were  required 
to  show  compliance  with  the  conditions  upon 
which  such  recovery  could  be  had.  This  the 
Jury,  by  the  quoted  special  finding,  said 
they  had  failed  of  doing. 

It  is  contended  that,  even  tf  the  making  of 
the  claim  as  provided  was  required  to  be 
proved  by  plaintiffs,  still  its  omission  ought 
not  to  defeat  recovery,  for  the  reason  that 
the  provision  of  the  shipping  contract  did 
not  contemplate  or  cover  a  case  like  this; 
that  plaintiffs'  loss  could  not  be  ascertained, 
and  therefore  no  claim  made  for  it,  until 
after  sale  of  the  cattle;  and  that  the  carrier 
was  not  Injured  In  any  way  by  a  failure  to 
make  timely  claim.  It  Is  a  sufficient  answer 
to  this  to  say  that  the  contract.  In  terms,  con- 
ditions plaintiffs'  right  to  recover  upon  the 
timely  mnklng  of  this  claim,  and  such  con- 
tract is  within  the  power  of  the  parties  to 
make. 

We  can  discover  no  error  on  the  part  of 
the  court  l)eIow,  and  hence  must  affirm  the 
judgment.    All  the  Justices  concurring. 


(89  Kan.  39) 

COLK.MAN  ▼.  COLEMAN  et  al. 

(Siipmnc  Court  of  Kansas.    April  9,  1904.) 

WILLS— CONSTRrmON—HEIBS     AT    LAW— 
PEBI'ETUITY. 

1.  A  testator  proricM  in  bis  will  that  certain 
real  estate  devised  to  his  four  sons  in  equal  pro- 
portions should  not  he  sold  until  the  youngest 
child  arrived  at  the  age  of  majority,  and,  "in 
case  either  one  of  them  shall  die  without  heirs 
or  lejsal  rei)re8ontatives  of  his  own,  the  sur- 
vivors shall  take  his  portion  of  the  said  estate 
equally."  An  infant  son  died  after  the  death  of 
the  testator.  IIcU,  that  the  words  "heirs  of 
his  own."  when  applied  to  the  children  of  the 
deceas«>d,  meant  lineal  descendants  or  issue,  and 
that  the  mother  of  the  deceased  child  did  not 
inherit  its  share  of  the  real  estate  devised  in 
the  will. 

2.  The  terms  of  the  will  considered,  and  held, 
that  the  remainder  over  to  the  children  of  the 
testator  is  not  repugnant  to  the  estate  previ- 
ously granted,  nor  does  the  will  create  a  per- 
petuity. 

(Syllabus  by  the  Court) 

■     EiTor  from  District  Court,  Wilson  County; 
L.  Stillwcll,  Judge. 


Action  by  Nellie  Coleman  against  Clyde  C. 
Coleman  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

8.  S.  Kirkpatrick,  for  plaintiff  In  error.  T. 
J.  Hudson,  for  defendants  In  error. 

SMITH,  J,  In  November,  1888,  Charles 
Coleman,  the  husband  of  plaintiff  In  error, 
and  the  father  of  Clyde  C.  (Coleman,  Walter 
A.  Coleman,  and  Charles  F.  Coleman,  made 
bis  will.  The  wife  was  given  a  life  estate  In 
the  homestead,  and  other  provisions  were 
made  for  her  support  and  maintenance. 
With  respect  to  the  real  estate  in  controversy 
It  Is  necessary  to  consider  the  scope,  effect, 
and  meaning  of  the  third  item  of  the  will, 
which  reads:  "I  give  and  bequeath  to  my 
children,  Clyde  O.  Coleman,  Walter  A.  Ole- 
man  and  Charles  F.  Coleman  and  such  child 
or  children  that  hereafter  be  bom  to  me,  all 
my  estate  which  is  not  herein  specifically 
designated  and  bequeathed  to  others,  to  be 
divided  equally  among  them,  giving  to  each 
of  my  said  children,  to  be  paid  out  of  my  gen- 
eral estate,  the  sum  of  $15(X>.00  as  each  shall 
arrive  at  the  age  of  twenty-one  years.  I  also 
desire  that  none  of  my  real  estate  shall  be 
sold  [excepting  two  lots  of  ground  designat- 
ed] until  the  youngest  surviving  child  shall 
arrive  at  age  and  In  case  either  one  of  them 
shall  die  without  heirs  or  legal  representa- 
tives of  bis  own,  the  survivors  shall  take  his 
portion  of  the  said  estate  equally."  After 
the  execution  of  the  will  another  son  was 
bom,  named  Frederick.  In  December,  1888. 
Charles  Coleman,  the  testator,  died,  and  In 
May  following  the  infant  son,  Frederick  Cole- 
man, died,  rialntiff  In  error,  widow  of  the 
testator,  declined  to  take  under  the  will,  but 
elected  to  take  under  the  law,  and  one-half 
of  the  real  estate  except  the  homestead  was 
set  apart  to  her  by  the  probate  court.  The 
homestead  Is  not  In  controversy.  This  was- 
an  action  In  which  the  widow  sought  to  re- 
cover the  Interest  of  the  child  Frederick,  who 
died  after  its  father,  as  its  sole  heir  under 
the  law  of  descents  and  distributions.  The 
surviving  sons  of  Charles  Coleman,  deceased, 
who  were  defendants  below,  claimed  under 
the  terms  of  the  third  item  of  the  will  above 
set  out.  It  was  agreed  that  Mrs.  Coleman 
had  received  her  part  of  her  husband's  es- 
tate. No  part  of  the  property  Involved  In 
this  action  was  needed  to  make  up  the  wid- 
ow's share  under  the  law.  Plaintiff  below 
failed  to  recover.  She  has  prosecuted  pro- 
ceedings in  error  to  this  court. 

Counsel  for  defendants  in  error  has  Incor- 
porated in  his  brief  the  opinion  of  the  trial 
court,  which  meets  our  approval.  We  quote 
a  part  of  it: 

"It  is  con-ect  that  under  the  laws  of  Kan- 
sas, and  the  facts  of  this  case,  Mrs.  Cole- 
man was  the  legal  heir  of  the  boy  Frederick 
when  he  died.  But  did  Coleman,  the  testa- 
tor, when  he  wrote  the  word  'heirs'  In  his 
will,  In  the  clause  before  quoted,  use  said 
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word  In  Its  primary  Bense,  meaning  thereby 
any  one  who  would  Inherit,  or  did  he  use  It 
In  what  may  be  called  a  limited  sense,  and 
refer  only  to  children?  In  2  Underbill  on 
Wills,  p.  822;  It  is  said:  'It  may  appear  from 
the  context  [of  the  will]  that  the  testator 
lias  used  the  words  "heir"  and  "heirs,"  not 
in  their  strict  and  primary  sense,  bat  In  a 
Umlted  sense,  and  as  synonymous  with  the 
words  "child"  and  "children."  Cases  of  this 
sort  are  extremely  numerous.'  And  on  the 
following  page  of  his  work  he  cites  over  fifty 
cases  decided  (in  the  main)  by  courts  of  last 
resort  in  this  country,  wherein  (the  writer 
says)  the  word  'heirs'  was  held  to  mean 
'children.'  I  hare  not  had  time  nor  oppor- 
tunity to  examine  any  of  these  cases,  but  I 
know  of  no  reason  for  doubting  the  author's 
statement  See,  also,  Abbott  et  ux.  t.  Essex 
Co..  18  How.  (U.  S.)  202,  15  L.  Bd.  352;  Un- 
derwood r.  Robblns  (Ind.  Sup.)  20  N.  B.  230; 
16  Am.  &  Bng.  Ency.  of  Law  (2d  E».)  p.  324. 
It  la  also  said,  on  pages  824  and  82S,  2  Un- 
derbill, that  *a  devise  to  M.  and  W.,  in  gen- 
eral langruage,  but,  If  either  of  tbem  should 
die  without  leaving  an  heir,  then  to  the  sur- 
Tivor,  means  If  either  should  die  Without 
leaving  children.' 

"In  determining,  therefore,  in  what  par- 
ticular sense  the  testator  used  the  word 
lielrs,'  resort  must  be  had  to  the  context  of 
the  will  and  the  Instrument  in  general  and 
as  a  whole.  The  Important  and  controlling 
matter  to  arrive  at  Is  the  Intention  of  the 
testator,  as  that  Is  the  polar  star  by  which 
courts  should  be  gnlded  in  construing  the 
terms  of  a  will.  And  it  is  proper  to  remem- 
ber, in  that  connection,  that  there  is  doubt- 
less no  class  of  written  instruments  wherein 
the  courts  have  taken  greater  liberties  in  the 
constrnctlon,  arrangement,  or  substitution  of 
words,  in  seeking  to  arrive  at  the  Intention 
of  the  maker,  than  in  the  case  of  wills.  A 
familiar  instance  often  arises  as  regards  the 
conjunctions  'or*  and  'and.'  The  rule  is  well 
settled  that  whenever  necessary  In  order  to 
ascertain  the  Intent  with  which  such  words 
are  used,  and  to  give  them  effect  when  their 
meaning  is  ascertained,  the  disjunctive  con- 
junction 'or'  will  be  read  as  the  copulative 
conjunction  'and,'  and  vice  versa.  Noble  t. 
Teeple,  58  Kan.  808,  401  [49  Pae.  586].  And 
numerous  other  instances,  of  the  same  gen- 
era] nature,  might  also  be  cited. 

"Turning,  then,  to  the  will  of  Mr,  Dole- 
man,  and  examining  the  entire  instrument,  It 
will  be  noticed,  In  the  first  place,  that  the 
testator  divided  It  into  four  separate  clauses, 
which  he  styled  Items.'  Item  first  simply 
contains  some  general  directions  about  the 
payment  of  bis  debts.  The  fourth  and  last 
item  relates  to  the  appointment  of  his  exec- 
utors, and  some  other  matters  of  detail,  so 
that  the  second  and  third  clauses  of  the  will 
are  the  only  ones  containing  testamentary 
dispositions.  In  item  second  he  makes  care- 
ful and  seemingly  ample  provision  for  Ms 
wlfew    It  Is  proper  to  infer  that  the  testator. 


when  be  drew  his  win,  believed  that  bis  wife 
would  acc^t  Its  provisions.  If  he  had  not 
thought  so,  it  Is  hardly  reasonable  to  sup- 
pose that  he  would  have  exercised  the  pains- 
taking care  he  did  in  the  dispositions  be 
made  in  this  clause  of  the  will  In  her  favor. 
As  bearing  on  this  phase  of  the  case,  the  fol- 
lowing is  quoted  from  2  Underbill,  p.  832: 
'The  fact  that  the  testator  has  made  a  sub- 
stantial testamentary  provision  for  his  wid- 
ow in  lieu  of  dower,  and  then  has  devised 
all  the  residue  to  "his  heirs,"  may  raise  a 
strong  presumption  that  he  does  not  intend 
she  shall  take  as  one  of  his  heirs.'  And  the 
author  cites  a  number  of  cases  in  support  of 
this  statement 

"Passing  to  item  third  in  the  will  of  Mr. 
Coleman,  it  will  be  seen  tliat  it  deals  entire- 
ly with  the  matter  of  the  devises  he  made 
to  his  children.  It  begins  by  devising  to 
them  all  his  estate  not  previously  designated 
and  bequeathed  to  others,  'to  l>e  divided 
equally  among  them.'  Further  on  he  says: 
'In  case  either  of  them  shall  die  without 
heirs  or  legal  representatives  of  his  own,  the 
survivors  sliall  take  his  portion  of  the  estate 
equally.'  The  dominant  feature  of  this 
clause  of  the  will  is  tliat  the  children  should 
have  all  of  the  property  not  previously  dis- 
posed of,  and  that  they  should  have  It  In 
equal  proportions.  The  testator  was  caring 
for  his  children  as  a  class;  It  was  them  and 
their  children  he  had  in  mind  when  be  drew 
this  clause  of  his  will;  the  wife  la  not  even 
alluded  to.  And  to  hold  that  when  he  used 
the  terms  'heirs  or  legal  representatives'  be 
contemplated  and  intended,  in  the  event  of 
the  death  of  any  of  his  children  without  is- 
sue, that  the  shares  of  such  children  should 
all  vest  in  the  wife  Instead  of  the  surviv- 
ing children,  it  seems  to  me  would  be  most 
manifestly  at  variance  with  the  general  pur- 
I)ort  and  tenor  of  the  will,  as  gathered  from 
the  entire  Instrument.  It  might  also  be  said 
that  such  an  Interpretation  would  be  direct- 
ly opposite  to  the  practical  construction  given 
the  will  by  the  plaintitr  herself,  as  shown  by 
her  conduct  in  the  premises,  and  acquies- 
cence in  the  rights  of  the  surviving  children 
to  the  property  in  controversy,  for  more  than 
ten  years  prior  to  the  commencement  of  this 
action." 

The  case  of  Abbott  et  ox.  t.  Essex  Com- 
pany, 18  How.  202,  215,  15  L.  Ed.  352,  cited 
In  the  opinion  of  the  learned  Judge,  is  par- 
ticularly applicable.  The  clause  of  a  will 
before  the  court  reads:  "It  is  my  will,  that. 
If  either  of  my  said  sons,  namely,  John  or 
Jacob,  should  happen  to  die  without  any 
lawful  heirs  of  their  own,  then  the  share  of 
him  who  may  first  decease  shall  accrue  to 
the  other  survivor  and  bis  heirs."  It  was 
held  that  by  use  of  the  words  "lawful  heirs 
of  theh:  own"  the  testator  meant  lineal  de- 
scendants or  issue. 

It  is  next  contended  by  counsel  for  plaln> 
tltr  In  error  that  if  the  words  "heirs  or  le- 
gal representatives  of  their  own"  mean  Bqi^ 
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Tiving  children,  the  remainder  over  to  the 
survivors  1b  repugnant  to  the  estate  previous- 
ly granted,  and  void.  The  Intention  of  the 
testator  must  be  arrived  at  from  the  will 
itself,  considering  all  parts  of  it.  In  Palmer 
V.  Blodgett,  (iO  Kan.  712,  57  Pac.  947,  such 
rule  of  c(»i3tructlon  was  applied  to  a  deed 
(or  the  purpose  of  ascertaining  the  intention 
of  the  grantor.  The  will  before  us  was  di- 
vided into  four  separate  items.  There  was 
no  attempt  in  any  of  these  items  to  devise  a 
fee-simple  estate  in  the  property  to  the  wife, 
as  was  done  in  McNutt  v.  McOomb,  61  Kan. 
25,  5S  Pac.  9G5.  The  remainder  over  to  the 
surviving  child  in  the  event  of  the  death  of 
one  of  them  is  consistent  with  the  entire 
will. 

It  is  further  argued  that:  "These  chil- 
dren having  survived  the  testator,  they  toolc 
the  whole  estate  freed  from  the  limitation 
over,  in  the  event  of  the  death  of  one  of 
tbem.  The  limitation  must  be  held  to  refer 
to  the  timo  of  the  death  of  the  testator;  In 
other  word  '.  that  the  limitation  contained  In 
the  will  referred  to  the  death  of.  the  testator, 
and.  Inasmuch  as  all  the  children  survived 
liim,  the  estate  became  absolute  in  the  four 
children,  and  the  limitation  of  no  avail." 
The  court  below  correctly  held  that  the  will 
did  not  make  an  immediate  gift  of  the  prop- 
erty to  the  children.  The  executors  were  to 
have  charge  of  the  real  estate  until  the 
youngest  child  became  of  age,  and  not  until 
that  time  was  the  property  to  lie  sold  and  the 
proceeds  divided  among  the  children. 

It  is  finally  contended  that  the  limitation 
over,  and  the  estate  sought  to  be  conferred 
thereby,  is  void  for  reinoteneas,  and  created 
a  perpetuity  prohibited  by  law.  This  claim 
Is  not  well  founded.  Three  of  the  testator's 
children  were  living  when  the  will  was 
made,  the  other  child  was  born  prior  to  his 
death,  and  the  fee  to  the  proceeds  of  the 
property  In  question  was  to  vest  in  tbem 
when  the  youngest  child  became  of  age.  See 
Underbill  on  Wills,  vol.  2,  {$  879,  884. 

The  Judgment  of  the  court  below  will  be 
affirmed.    AH  the  Justices  concurring. 
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8CHWARZSCHILD  ft  8TTLZBERGBR  t. 

DRYSDALE. 
(Supreme  Court  of  Kansas.    April  9,  1904.) 

INJURT  TO   SEBVA.NT  —  ASSUMPTION   OF  RISK  — 
CORCirBREnT   NEOMOENCE— EVlnKNCK. 

1.  A  servant  who,  upon  going  to  his  work, 
enters  for  the  first  time  a  paiisag<>way  maintain- 
ed hy  his  master  as  a  means  of  access  to  such 
work,  and  finds  it  to  be  insufficiently  lighted, 
may,  if  he  have  no  knowledge  of  any  peril,  pro- 
ceed, with  caution,  without  assuming  the  risk 
of  injury  from  a  hatchway  negligently  left  open 
in  tup  floor. 

2.  If  an  injury  result  to  a  servant  from  the 
eoocnrring  negligence  of  his  master  and  a  fellow 
servant,  tbe  master  will  be  liable. 

3.  In  an  action  by  a  servant  against  his  mas- 
ter  for   personal    injuries    negligently   inflicted, 

f  t.  8m  Master  and  Servant,  toL  34,  Cant.  Dig. 
:  51S. 


testimony  properly  elicited  as  a  part  of  ft  legiti- 
mate cross-examination  of  one  of  the  master's 
witnesses  may  not  be  excluded  merely  because 
it  tends  to  establish  a  previous  accident  at  the 
same  place. 
(Syllabus  by  tbe  Court.) 

Error  from  District  Court;  Wyandotte 
County;   E!.  li.  Fischer,  Judge. 

Action  by  R.  O.  Drysdale  against  Schwarzs- 
chlld  &  Sulzl)ergpr.  Judgment  for  plalntllt, 
and  defendant  brings  error.    Affirmed. 

Pratt,  Dana  &  Black,  for  plaintiff  in  er- 
ror. Getty,  Uutcliings  &  Dean,  for  defend- 
ant In  error. 

BURCH,  J.  The  defendant  is  a  corpora- 
tion engaged  in  the  operation  of  a  packing 
j  plant.  The  plaintiff  was  injured  while  in 
the  defendant's  service.  On  tbe  morning  of 
bis  employment  the  plaintiff  entered  the 
plant  through  the  superintendent's  office,  and 
was  shown  to  his  place  of  work  from  that 
room  by  a  guide.  He  left  the  plant  in  the 
evening  by  reversing  the  course  he  had  fol- 
lowed in  the  morning.  The  next  morning 
he  attempted  to  enter  at  the  same  place  as 
before,  but  found  the  door  locked.  After 
waiting  a  short  time,  the  superintendent's 
clerk  told  him  that  was  not  the  proper  en- 
trance for  employes;  that  he  should  follow 
an  elevated  platform,  or  "dock,"  as  it  is 
termed,  around  the  buildings— the  general 
way  to  go  into  the  plant— and  that  he  would 
find  the  way  into  his  place  of  business. 
The  plaintiff  did  as  he  was  advised,  and 
after  following  the  dock  for  a  considerable 
distance,  and  making  several  turns,  he  came 
to  a  kind  of  storm  door,  swinging  both  ways, 
through  which  he  entered  a  sort  of  vesti- 
bule. Turning  to  the  left,  he  found  another 
swinging  door,  which  he  passed.  Both  doors 
closed  after  him  of  their  own  accord.  After 
passing  the  second  door  he  found  himself 
in  an  unllghted  hallway,  along  which  he  pro- 
ceeded slowly  on  account  of  the  darkness. 
When  he  had  gone  some  25  feet  he  fell  into 
an  open  and  unguarded  hatchway  commu- 
nicating with  a  basement  room  below,  and 
received  the  injuries  for  which  he  recovered 
in  the  district  court.  So  far  as  tbe  evidence 
discloses,  the  plaintiff  entered  the  building 
througb  the  only  general  way  provided  for 
that  purpose.  He  had  never  been  in  the 
hall  before,  and  was  Ignorant  of  the  location 
of  the  hatchway.  The  hall  was  used  for  the 
passage  of  persons,  as  well  as  for  access  to 
the  hatchway  Into  which  plaintiff  fell,  and 
to  another  hatchway  some  10  feet  nearer 
the  entrance.  Sockets  for  three  electric 
lights  were  provided  for  the  hall  at  the  time 
of  the  accident  The  hatchways  were  24 
inches  square,  and  each  one  was  surrounded 
b.v  a  2  by  4  inch  piece  of  wood  nailed  to  the 
floor.  The  defendant  provided  covers  for  the 
hatchways,  to  be  used  when  men  were  not 
at  work,  which  at  the  time  of  the  accident 
were  near  by,  but  not  in  place.  Tbe  hatch- 
ways were  used  for  the  purpose  of  dumping 
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meat  into  flie  basement  aod  dnrloc  tbe 
progress  of  that  work  were  left  open.  Some- 
times they  were  left  open  for  ventilation. 
Why  they  weaee  left  open  at  the  time  of  the 
accident  does  not  appear.  From  some  of  the 
defendant's  evidence  the  jury  might  have 
Inferred  that  the  persons  whose  duty  it  was 
to  close  the  hatchways  were  fellow  servants 
with  the  plaintiff,  bat  from  other  evidence 
snch  a  concloslon  would  seem  to  be  entirely 
on  warranted. 

The  plaintiff  charges  the  company  with 
negligence  In  maintaining  open  and  unguard- 
ed hatchways  In  an  nnllghted  ball  used  as 
a  passageway  into  the  plant  The  defend- 
ant answers  that  the  plaintiff  must  have 
realized  the  necessity  for  light  when  he  found 
himself  enveloped  In  darkneas.  and  hence 
that  he  assumed  all  hazard  attending  any 
further  advance.  It  further  answeta  that 
having  provided  covers  for  the  hatchways^ 
the  failure  to  use  them  was  negligence  on 
the  part  of  the  plaintiff's  fellow  servants, 
for  which  the  defendant  la  not  liable.  It  la 
elementary  law  that  the  defendant  was  re- 
quired to  furnish  the  irialntlff  a  safe  place 
to  work  and  safe  means  of  access  to  bis  work 
Inside  Its  buildings.  This  duty  the  plaintiff 
bad  a  right  to  believe  the  company  had 
performed.  When  he  found  himself  In  the 
dark  passageway,  tbe  plaintiff's  Information 
regarding  tbe  place  did  not  octend  beyond 
the  matter  of  an  Insufficiency  of  light  But 
darkness  alone  could  not  throw  him  down 
and  mangle  him.  Tbe  open  doors  from  tbe 
dock  into  the  ball  were  an  assurance  of 
safety*  He  was  ignorant  of  that  which  made 
the  ball  a  place  of  peril.  He  was  not  on 
equal  terms  with  the  master  in  estimating 
tbe  hazards  of  his  surroundings.  He  was  not 
obliged  to  Institute  an  investigation  for  bid- 
den menaces,  which  could  exist  only  by  vir- 
tue of  a  breach  of  bis  master's  duty  to  him. 
Therefore  he  had  the  right  to  proceed,  and 
contracted  to  assume  no  risk  arising  from 
the  company's  negligence  when  he  did  an. 
Emporia  v.  Kowalski,  66  Kan.  64^  71  Fac. 
232;  Railway  Co.  v.  Bancord,  66  Kan.  81, 
71  Pac.  253;  St  L.,  Ft  S.  ft  W.  Rid.  Ca  v. 
Irwin,  87  Kan.  701,  16  Fac.  146,  1  Am.  St 
Rep.  266;  Rush,  Adm'x,  v.  Mo.  Paa  Rly. 
Co.,  86  Kan.  129,  12  Pac.  S82;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Moore,  29  Kan.  633. 

Tbe  second  argviment  in  defense  of  the 
company  assumes  that  it  discharged  Its  duty 
when  it  furnished  covers  for  the  tiatchways. 
The  evidence,  however,  does  not  compel  the 
acceptance  of  any  such  view.  Tbe  Jury  bad 
a  right  to  believe  the  openings  to  be  danger- 
ous to  persons  f(^lowing  the  ball  as  a  pass- 
ageway, while  workmen  going  to  and  fro 
properly  using  them  were  momentarily  away, 
and  while  they  were  uncovered  for  ventila- 
tion, and  that  barriers  of  some  kind  about 
tb*  liolM  were  necessar;  to  render  tbe  pUce 


■  safe  one  at  all  muA  times.  Tbe  evidence- 
was  not  sufficient  to  require  tbe  Jury  to  find, 
that  the  covers  were  negligently  off  tta»- 
batchway  when  the  plaintiff  fell  into  it.  Tb» 
defendant  produced  a  witness  who  sought  to- 
create  such  an  impression  without  admittlns- 
the  fact  but  the  Jury  was  not  obliged  to- 
foUow  blm  in  bis  effort  to  shift  tbe  company's- 
reqwnsibllity.  Therefore  a  oontributins 
cause  of  the  injury  may  be  foimd  in  tbe- 
(ailure  to  erect  railings,  and  the  company- 
be  remiss  In  its  duty,  notwithstanding  tbe- 
fact  that  it  furnished  movable  covers.  i 

Tbe  second  argument  In  defense  of  tha- 
oommny  further  assumes  that  the  workmen^ 
who  were  charged  with  the  duty  of  replacing 
tbe  covers  over  the  batcbways  were  fellow 
servants  with  the  plaintiff.  This  does  not 
follow  as  a  necessary  concloslon  from  tbs- 
qulte  indefinite  and  very  ambignoas  evidence- 
upon  the  subject  and  ondor  tbe  well-under- 
stood rule  the  general  verdict  for  tbe  plain- 
tiff solved  all  doubts  In  bis  favor.  < 

Admitting  both  assumptions  Just  discussed, 
to  be  correct  however,  tbe  eoncnrrlng  negli- 
gence of  the  company  In  tbe  matter  of  light-, 
log  the  haU  still  rendered  it  liable.  A.,  T.I 
&  S.  F.  Rid.  Co.  V.  lAnnigan,  66  Kan.  109,' 
42  Fac  843;  AtcbUon,  T.  &  S.  F.  B.  Ca  v. 
Holt  29  Kan.  149.  j 

The  foregoing  considerations  render  a  de- 
tailed discussion  of  the  Instructions  given  and- 
refused  unnecessary.  | 

On  the  trial  the  defendant  placed  upon  tbej- 
stand  a  witness  who  assumed  responsibility; 
for  tbe  closing  of  tbe  hatchways,  and  who  In 
positive  terms  claimed  to  have  exercised, 
great  dillgrence  In  requiring  the  covers  to  bet 
used.  In  tbe  course  of  a  rigid  cross-examina- 
tion this  witness  stated  and  maintained  that 
the  hatchways  had  never  been  left  open  ac-' 
cording  to  his  knowledge.  To  confute  bls- 
testlmony  tbe  plaintiff's  attorney  pressed  blm 


to  admit  that  be  remembered  a  time  when] 


one  of  them  had  been  left  open,  and  an  em-, 
ployfi  had  fallen  through.  Tbe  company  com-'' 
plains  that  an  attempt  was  made  to  prove- 
negligence  by  showing  a  previous  accident'' 
at  the  same  place.  Under  many  circumstan- 
ces this  Is  permissible.  City  of  Topeka  t.| 
Sherwood,  89  Kan.  690,  18  Pac.  933;  Mai 
Pac.  Rly.  Co.  v.  Neiswanger,  41  Kan.  621. 
21  Pac.  682,  IS  Am.  St  Rep.  304.  But  tlie 
record  presents  no  snch  question  since  tbe 
testimony  assailed  was  brought  out  in  a 
legitimate  way  as  an  Incident  to  a  proper 
cross-examination  of  one  of  the  defendant's 
witnesses. 

This  court  has  no  such  opportunity  to 
weigh  the  evidence  as  the  Jury  enjoyed,  even 
if  It  were  permitted  to  do  so,  and  hence  it 
cannot  be  said  that  tbe  damages  allowed 
were  excessive. 

Tbe  Judgment  of  tbe  district  court  to  at- 
firmed.    All  tbe  Justices  concurring  ^ 
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MAYNES  T.  GRAY. 

(Supreme  Court  of  Kansas.    April  9,  1904.) 

EBROB— SERVING  CASE— DISMISSAL. 

1.  On  the  2oth  day  of  February,  plaintiff  in 
error  was  allowed  to  the  15tli  day  of  March  to 
make  and  serve  a  ease  for  this  court.  It  was 
served  on  Mareli  15th.  Held,  the  time  granted 
expired  at  12  o'clock  midnight,  March  14th. 

(Syllabus  by  the  Court.) 

EiTor  from  District  Court,  Doulpban  Coun- 
ty; Wm.  I.  Stuart,  .Tudge. 

Action  between  John  P.  Maynea,  adminis- 
trator of  Thomas  W.  Mayncs,  and  Loftus 
Gray.  From  the  judgment,  Maynes  brings 
error.    Dismissed. 

C.  W.  Reeder  and  Ryan  &  Ryan,  for  plain- 
tiff in  error.  Arthur  C.  Bell,  for  defendant 
in  error. 

ATKINSON,  J.  On  the  application  of 
plaintiff  In  error,  February  26,  1902,  the  dis- 
trict Judge  at  chambers  extended  the  time 
for  making  and  serving  a  case  "to  the  15th 
day  of  March,  1902."  The  case  was  served 
on  the  15th  day  of  March,  1902.  Defendant 
In  error  has  moved  to  dismiss  the  proceed- 
ings in  error  from  this  court,  on  the  claim 
that  the  time  allowed  by  the  district  judge 
for  making  and  serving  the  case  had  expired 
before  service  of  the  same  was  made.  Was 
the  service  In  time?  This  is  the  question  we 
are  here  called  upon  to  determine.  The  de- 
termination of  this  Question  calls  for  the 
meaning  of  the  word  "to,"  as  used  in  the  or- 
-der  of  the  district  judge  extending  the  time 
for  making  and  sen-lng  the  case.  Bouvler's 
Law  Dictionary  defines  the  word  "to"  as  "a 
term  of  exclusion,  unless  by  necessary  Impli- 
cation it  Is  manifestly  used  In  a  different 
sense."  Substantially  the  same  definition  is 
given  In  the  American  &  English  Encyclope- 
.dia  of  Law.  In  the  following  cases  the  word 
"to"  has  been  used  and  applied  as  a  term  of 
exclusion:  State  v.  Llbby,  84  Me.  461,  24 
Atl.  940;  Steams  v.  Sweet,  78  III.  446;  Wells 
V.  Iron  Mfg.  Co.,  48  N.  H.  491;  Schumacker 
V.  Toberman,  56  Cal.  508;  People  v.  Jones, 
112  N.  Y.  605,  20  N.  E.  577.  The  Court  of 
Appeals  In  the  case  of  Garden  Oity  v.  Bank, 
8  Kan.  App.  785,  60  Pac.  823,  held  that  an  or- 
der of  the  district  judge  extending  the  time 
for  making  and  serving  a  case  "to  March 
22d"  e.\pired  March  2l8t  at  midnight  In 
the  case  of  People  v.  Robertson,  39  Barb.  9, 
the  court,  in  passing  upon  the  question  of  the 
termination  of  a  lease  of  premises  "from  the 
first  day  of  May,  1856,  to  the  first  day  of 
May,  1862,"  held  that  the  sublessee's  rights 
under  the  lease  expired  at  12  o'clock  mid- 
night on  the  SOtb  of  April,  1862.  Webster 
recognizes  the  words  "to,"  "till,"  and  "until" 
.  as  synonymous  In  the  sense  here  used.  The 
-Century  Dictionary  gives  a  like  recognition 
to  the  use  of  these  words.  This  court  held 
In  the  case  of  Croco  v.  Hllle,  66  Kan.  512,  72 
Fac.  208,  that  the  service  of  a  case  on  June 
aotb,  under  an  order  which  allowed  "nntll 


June  20tb''  to  make  and  serve  a  case  for  this 
court,  was  served  after  the  time  granted  had 
expired.  In  the  case  of  State  v.  Dyck  (re- 
cently decided  by  this  court)  75  Pac.  488,  it 
was  said  that  where  appellant  was  given 
"until  May  4th,  1903,  within  which  to  pre- 
pare and  have  settled  a  bill  of  exceptions," 
the  time  given  expired  with  the  expiration 
of  May  3d.  The  word  "to,"  as  used  In  the 
order  of  extension,  is  a  term  of  exclusion, 
and  excluded  the  15tb  day  of  March.  The 
time  granted  by  the  order  of  extension  for 
serving  a  case  expired  at  12  o'clock  mid- 
night, March  14th.  The  case-made  was  not 
served  In  time,  and  the  motion  of  defendant 
In  error  must  be  sustained. 

The  proceedings  in  error  will  be  dismissed. 
All  the  Justices  concurring. 


(8«  Kan.  IM) 
STATE  ▼.  CAIN. 
(Supreme  Court  of  Kansas.    April  9,  1904.) 

STBEET    BAILROADS— CBIMINAL    TRESPASS — 
BREAKING   CAB   WINDOWS. 

1.  The  willful  breaking  of  the  window  of  a 
street  car  in  use  upon  a  street  railway  is  not 
a  violation  of  any  of  the  provisions  of  section 
2008,  Gen.  St  1001. 

(Syllabus  by  thu  Court.) 

Appeal  from  District  Court,  Cherokee  Coun- 
ty;  W.  B.  Glasse,  Judge. 

Grant  Cain  was  convicted  of  unlawfully 
injuring  a  street  car,  and  appeals.    Reversed. 

Sapp  &  Wilson,  for  appellant  C.  C.  Cole- 
man, Atty.  Gen.,  and  AL  F.  Williams,  for  the 
State. 

GREENE,  J.  The  appellant  was  convicted 
under  section  2008,  Gen.  St  1901,  upon  an  in- 
formation charging  that  he  did  on  the  23d  day 
of  May,  1003,  in  the  county  of  Cherokee,  state 
of  Kansas,  unlawfully,  feloniously,  and  will- 
fully break  and  injure  passenger  car  No.  31, 
on  the  Southwest  Missouri  Electric  Railway 
Company's  tracks,  by  throwing  a  stone 
against  and  breaking  the  glass  in  a  window 
of  said  car.  The  Southwest  Missouri  Electric 
Railway  Company  Is  a  street  car  company, 
and  car  No.  31  was  a  street  car  being  run  on 
Mineral  street  in  the  city  of  Galena,  when 
the  alleged  offense  was  committed.  The  sec- 
tion under  which  the  appellant  was  prose- 
cuted reads  as  follows:  "Every  person  who 
shall  willfully  cut  break,  burn.  Injure  or  de- 
stroy any  locomotive,  ear,  or  other  machinery 
which  now  Is  or  which  may  hereafter  be  in 
use  upon  any  railroad  In  this  state,  or  any 
wood-house,  car  or  water  station  erected  for 
the  accommodation  and  use  of  any  railroad 
within  this  state,  shall  on  conviction  thereof 
be  punished  by  confinement  and  hard  labor 
in  the  penitentiary  not  less  than  one  nor  more 
than  three  years."  The  court  Instructed  the 
jiu-y.  In  part,  as  follows:  "Under  the  laws  of 
this  state,  so  far  as  It  Is  applicable  to  this 
case.  It  Is  enacted  as  follows:  'Every  person 
who  shall  willfully  break  [or]  Injure    •    •    • 
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any  •  •  •  car  •  •  •  which  now  Is, 
or  which  may  hereafter  be  In  use  upon  any 
railroad  in  this  state  •  •  •  shall  on  con- 
viction thereof  be  punished.  •  •  »'  You 
are  instructed  that,  as  a  matter  of  law,  the 
railroad  of  the  Southwest  Missouri  Electric 
Railway  Company,  described  by  the  evidence 
In  this  case,  Is  such  a  railroad  as  is  mentioned 
In  the  statute  from  which  I  have  Just  quoted, 
and  that  statute  Is  applicable  to  and  is  In- 
voked by  the  charge  preferred  by  the  aver- 
ments of  the  Information  In  this  case."  Ap- 
pellant contends  that  a  street  car  is  not  with- 
in the  provisions  of  this  section.  We  have 
not  sought  to  ascertain  when  this  section  was 
first  enacted  into  the  laws  of  this  state,  but 
we  find  that  it  is  section  105  of  the  General 
Statutes  of  1808.  This  was  prior  to  the  ex- 
istence of  street  railways  In  Kansas.  While 
this  would  not  of  Itself  be  conclusive  that 
street  railway  cars  were  not  Included  In  this 
sgctlon,  we  cannot  presume  that  the  Legisla- 
ture intended  to  protect  a  class  of  property 
which  did  not  exist  In  the  state.  The  only 
article  of  property  mentioned  which  Indicates 
that  a  street  railway  car  might  be  included  is 
the  word  "car,"  but  that  word  Is  used  In  con- 
nection with  "locomotives,"  "wood-house,"  or 
"water  station  erected  for  the  accommodation 
and  use  of  any  railroad  within  this  state." 
This  class  of  property  Is  not  the  equipment  of 
a  street  railway.  The  motive  power  of  the 
first  system  of  street  railways  in  the  state 
were  mules  and  horses,  and  street  railways 
have  never  possessed  such  equipments  as 
"wood-houses"  or  "water  statloas,"  so  that 
the  word  "car"  was  evidently  Intended  to  re- 
fer to  passenger  and  freight  cars  used  on  rail- 
roads where  locomotives,  wood-houses,  and 
water  stations  are  essential  in  their  operation. 
The  I^egislature  has  never  treated  the  term 
"railroads"  as  Inclusive  of  street  railways. 
Subdivision  3,  art.  3,  c.  18,  i  727,  Gen.  St 
1801,  In  describing  the  general  powers  of  the 
mayor  and  council  of  cities  of  the  first  class, 
and  authorizing  such  cities  to  levy  and  collect 
a  license  tax,  provides  that  a  license  tax  may 
be  collected  upon  all  "railroad  and  railroad 
companies  (including  street  or  horse  rail- 
roads)"; and  in  subdivision  20,  in  granting 
authority  to  such  cities  to  regulate  parks  and 
public  grounds,  it  is  provided  that  they  shall 
have  power  "to  provide  for  and  regulate  the 
construction  and  passage  of  railways  and 
street  railroads  through  the  streets,  avenues, 
alleys  or  lanes  and  public  grounds  of  the 
city."  In  section  5955,  c.  84,  Gen.  St.  1901, 
it  is  provided:  "In  any  contract  for  the  sale 
of  railroad  or  street  railway  equipment  or 
rolling  stock  it  shall  be  lawful  to  agree  that 
the  title  to  the  property  sold  or  contracted  to 
be  sold  *  •  *  shall  not  vest  in  the  pur- 
chaser until  the  purchase  price  shall  be  fully 
paid."  It  will  be  observed  that  the  Legisla- 
ture thought  it  necessary  to  mention  street 
railways  specially,  indicating  that  it  did  not 
understand  the  term  "railroad"  to  include 
street   railways.     The   authorities   generally 


hold  that  street  railways  are  not  Included  In 
the  word  "railroads,"  and  the  provisions  of 
the  statute  of  the  different  states  concerning 
railroads  have  not  been  held  to  include  street 
railways.  In  Funk  v.  St.  Paul  City  Ry.  Co., 
61  Minn.  435,  63  N.  W.  1099,  29  L.  R.  A. 
208,  53  Am.  St  Rep.  608,  it  was  said  that: 
"Laws  1887,  c.  13  (Gen.  St  18»1,  §  2701),  pro- 
vides that  every  railroad  corporation  owning 
and  operating  a  railroad  in  this  state  shall  be 
liable  for  damages  sustained  by  an  agent  or 
servant  by  reason  of  the  negligence  of  any 
other  agent  or  servant.  Held,  that  this  law  Is 
not  applicable  to  a  street  railway  corporation, 
although  its  line  is  operated  by  cable."  In 
Manhattan  Trust  Co.  v.  Sioux  City  Cable  Ry. 
Co.  (C.  C.)  08  Fed.  82,  we  find  this  statement 
in  the  syllabus:  "The  Iowa  statute  (Mc- 
Claln's  Code,  §  2008)  making  a  Judgment 
against  any  railway  corporation  for  injury  to 
person  or  property  a  Hen  superior  to  that  of 
mortgages  on  its  property,  does  not  apply  to 
street  railway  corporations."  In  Louisville  & 
Portland  Railroad  Co.  v.  Louisville  City  Rail- 
way Co.,  63  Ky.  175,  it  was  held  that  "a 
provision  in  a  railroad  charter  that  no  other 
railroad  should  be  constructed  between  two 
named  points  In  a  city  cannot  be  construed  as 
prohibiting  the  construction  of  street  railways 
anywhere  within  the  city  for  the  convenience 
of  its  inliabltants.  In  a  technical  sense,  a 
street  railway  is  not  a  railroad,  and  in  such 
contradlstlnctlve  sense  the  term  'railroad' 
was  used  In  the  charter."  In  Lincoln  Street 
R.  Co.  V.  McClellan,  54  Neb.  673,  74  N.  W. 
1074,  CO  Am.  St  Rep.  736,  it  is  held:  "Sec- 
tion 3,  c.  72,  Conip.  St  1807,  pro\-iding  tliat 
'every  railroad  company  as  aforesaid,  shall  be 
liable  for  all  damages  inflicted  upon  the  per- 
son of  passengers  while  being  trausi>orted 
over  Its  road,  except  in  cases  where  the  injury 
done  arises  from  the  criminal  negligence  of 
the  person  injured,'  etc.,  has  no  application  to 
street  railways."  Also  in  Bridge  Co.  et  al.  v. 
Iron  Co.,  50  Ohio  St  179,  52  N.  E.  192,  it  is 
held  tliat  "the  statutes  of  this  state  relating 
to  railroads  are  separate  and  distinct  from 
those  relating  to  street  railroads,  and  the 
word  'railroad'  in  section  3208,  Rev.  St.  and 
in  section  1  of  the  act  of  March  20,  1889  (86 
Ohio  Laws,  p.  120;  section  3231-1,  Bates' 
Ann.  St.),  does  not  include  street  railroads." 
We  are  firmly  convinced  that  the  act  char- 
ged against  appellant  was  not  In  violation  of 
any  of  the  terms  of  the  section  under  which 
he  was  charged  and  convicted.  The  judgment 
of  tlie  court  below  is  reversed,  and  the  appel- 
lant discharged.    All  the  Justices  concurring. 

(6t  Kan.  1C8) 
SANDEFUR  v.  HINES. 
(Supreme  Court  of  Kansas.    April  9,  1004.) 

SEAL    KBTATE    AOENiy-COMlIISSIONS  —  REFUBAI; 
TO    SELL— EVIDENCE. 

1.  A  broker  employed  to  sell  land  is  entitled 
to  his  commission   when   he   la   the  procuring 

%  1,  Bee  Brokers,  vol.  t.  Cent.  Dig.  {  7S. 
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cause  of  a  sale,  and  bas  produced  a  buyer  who 
in  ready,  willing,  and  able  to  pay  the  agreed 
price  and  to  consummate  the  sale. 

2.  Where  a  party  bases  his  refusal  to  con- 
summate a  sale  of  property  in  accordance  with 
an  alle(;ed  agreement  upon  one  ground,  he  can- 
not, after  litigation  has  begun,  change  his  posi' 
tion,  and  defend  such  refusal  upon  another  and 
wholly  different  ground. 

3.  Upon  an  examination  of  the  testimony  in 
the  record,  it  is  held  that  It  fairly  tended  to 
show  the  employment  of  an  agent  by  the  owner 
of  land  to  procure  a  purchaser,  and  that  the 
agent  did  produce  a  purchaser  ready,  willing, 
and  able  to  complete  the  purchase  on  the  au- 
thorized terms. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Montgomery 
County;  Thoe.  J.  Flannelly,  Judge. 

Action  by  J.  T.  Sandefur  against  H.  H. 
Hines.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

J.  P.  Rossiter  and  Ayres  &  Dana,  for  plain- 
tiff in  error.  J.  B.  &  W.  E.  Ziegler,  for  de- 
fendant in  error. 

JOHNSTON,  C.  J.  This  action  was  brought 
by  J.  T.  Sandefur  to  recover  from  H.  H. 
(lines  $500  as  commission  for  procuring  a 
purchaser  for  certain  real  estate  of  Hines  In 
C'offeyville.  Hines  denied  that  Sandefur 
was  his  agent,  or  that  he  had  been  employed 
to  sell  the  land,  and,  when  plaintiff  had  rest- 
ed, the  trial  court  sustained  a  demurrer  to 
his  evidence. 

The  only  question  presented  here  is,  did 
the  testimony,  when  viewed  in  the  light 
most  favorable  to  plaintiff,  tend  to  show  his 
employment  by  the  defendant  to  find  a  pur- 
chaser for  the  real  estate,  and  that  he  pro- 
cured a  purchaser  ready,  able,  and  willing  to 
take  the  property  at  the  stipulated  price?  It 
is  well  settled  that  a  brother  employed  to  sell 
land  is  entitled  to  his  commission,  when  he 
is  the  procuring  cause  of  a  sale,  and  has  pro- 
duced a  buyer  who  is  willing  and  able  to  pay 
the  agreed  price  and  to  consummate  the  sale. 
The  testimony  tended  to  show  that  Sandefur 
was  a  real  estate  agent,  and  had  been  en- 
gaged in  the  business  at  Coffeyville  for  about 
10  years;  that  about  the  1st  of  January,  1902, 
he  asked  Hines  to  place  his  property  with 
him  for  sate,  bnt  Hines  said  he  did  not  then 
desire  to  sell,  but  that  later  he  might  want 
to  do  so,  and  be  wonld  then  let  him  know. 
Abont  the  middle  of  January,  1002.  Sandefur 
wrote  Hines,  asking  him  to  list  the  property 
with  him  for  sale.  In  response  to  these  re- 
quests, Hines  wrote  the  following  letter: 
"Wlnfleld,  Kan.,  Feb.  5,  1902.  Thos.  Sande- 
fur, Esq.,  Coffeyville,  Kan.— Dear  Sir:  Some 
time  ago  you  wrote  me  regarding  the  sale  of 
my  building  there.  At  that  time  I  did  not 
want  to  sell  but  have  decided  now  to  do  so. 
I  will  make  you  a  price  on  the  building,  and 
If  yon  can  find  a  buyer  for  me  let  me  know 
a«  soon  as  possible.  I  want  five  thousand 
dollars  cash.  There' is  at  present  a  mortgage 
of  one  thousand  dollars  on  it.  The  buyer 
can  assume  the  mortgage  if  he  so  desires  and 
pay  me  f4,000.    I  want  to  sell  the  property 


so  I  will  get  $4,000  cash  clear  out  of  it  be- 
sides your  commission,  so  you  must  add  your 
commission  to  the  selling  price  ($5,00U).  Let 
me  hear  from  you  at  your  earliest  conven- 
ience. Yours  truly,  H.  H.  Hines."  Imme- 
diately after  the  receipt  of  this  letter,  Sande- 
fur took  steps  to  sell,  and,  after  some  corre- 
spondence and  negotiations,  he  did,  in  the 
early  part  of  June,  1902,  procure  a  purchaser 
who  was  ready  and  willing  to  take  the  prop- 
erty for  $5,500,  and  to  pay  the  price  In  cash. 
When  Informed  that  the  property  had  been 
sold,  and  he  was  requested  to  complete  the 
sale,  Hines  said  he  had  raised  money  by  the 
sale  of  other  property,  and  therefore  did  not 
need  money,  and  would  not  sell  or  convey 
the  Coffeyville  property.  We  think  the  evi- 
dence was  sufilclent  to  take  the  case  to  the 
Jury. 

Defendant's  contention  is  that  there  was 
no  employment,  because  there  was  no  reply 
to  his  letter,  and  no  acceptance  of  the  offer 
which  he  had  made.  His  letter,  however, 
was  a  response  to  the  proposal  previously 
made  by  Sandefur  to  him.  He  bad  been 
asked  to  list  his  property  with  Sandefur,  and 
in  compliance  with  the  request  he  did  so  in 
the  letter  of  February  5,  1902.  The  testi- 
mony, taken  together.  Is  open  to  the  Interpre- 
tation that  his  letter  was  an  acceptance  of 
the  propositicn  made  by  Sandefur  to  sell  the 
property  at  such  price  as  Hines  might  list  It. 
It  is  true  that  at  the  close  of  the  letter  there 
was  a  request  for  an  early  reply,  but  that  is 
substantially  a  repetition  of  the  request  ear- 
lier made  In  the  letter,  that  "if  you  can  And 
a  buyer  for  me  let  me  know  as  soon  as  possi- 
ble." This  statement  indicates  that  the  re- 
ply or  response  contemplated  by  Hines  was 
a  notice  that  a  purchaser  had  been  found. 
Another  consideration  which  weighs  against 
the  defendant  Is  that,  when  informed  that  a 
purchaser  had  been  found,  he  did  not  ques- 
tion the  employment  of  plaintiff,  and  did  not 
object  to  the  terms  of  the  sale.  He  based 
his  refusal  to  complete  the  sale  on  the  single 
ground  that  he  was  no  longer  in  need  of 
money,  having  raised  it  by  the  sale  of  other 
property.  His  conduct  at  that  time  is  some 
evidence  tending  to  show  an  employment  of 
Sandefur,  and,  further,  that  the  sale  con- 
formed to  the  instructions  given  by  Hines  to 
bis  agent 

The  contention  which  the  defendant  now 
makes,  of  no  agency,  and  therefore  no  lia- 
bility. Is  wholly  inconsistent  with  the  posi- 
tion which  he  took  when  he  refused  to  com- 
plete the  sale,  and  when  the  defendant's 
cause  of  action  accrued.  It  is  not  becoming 
in  him  to  place  his  refusal  on  one  ground, 
and,  when  the  plaintiff  has  been  driven  Into 
litigation  to  enforce  the  contract,  to  defend 
his  refusal  on  another  and  wholly  different 
ground.  The  rule  applicable  in  such  cases 
was  stated  in  Redinger  v.  Jones,  08  Kan.  — , 
75  Pnc.  997,  in  which  Mr.  Justice  Burch 
makes  the  apt  quotation  that,  "where  a  par- 
ty gives  a  reason  for  his  conduct  and  decl- 
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slon  touching  anything  Involved  In  a  contro- 
versy, he  cannot,  after  litigation  has  begun, 
change  bis  ground,  and  put  bis  conduct  upon 
another  and  a  diiferent  consideration.  He 
is  not  permitted  thus  to  mend  his  bold.  He 
is  estopped  from  doing  It  by  a  settled  princi- 
ple of  law."  Railroad  Co.  v.  McCarthy,  96 
U.  S.  258,  24  L.  Ed.  693,  and  cases  there  cit- 
ed. See,  also,  Davis  v.  Wakelee,  156  U.  S. 
680,  15  Sup.  Ct.  555,  39  L.  Ed.  578;  Manufac- 
turing Co.  V.  Dix  (C.  0.)  64  Fed.  406;  Tabler, 
Crudup  &  Co.  V.  Sheffield  Land,  Iron  &  Coal 
Co.,  87  Ala.  305,  6  South.  190;  Harriman  v. 
Meyer,  45  Ark.  37;  McDonald  v.  Hooker,  57 
Ark.  632,  22  S.  W.  655,  23  S.  W.  678;  Wal- 
lace V.  Minneapolis  &  Northern  Elevator  Co., 
37  Minn.  464,  35  N.  W.  268;  Wyatt  v.  Hen- 
derson, 31  Or.  48,  48  Pac.  790;  Harris  v. 
Chipmau,  9  Utah,  101,  33  Pac.  242;  Ballou 
V.  Sherwood,  32  Neb.  666,  49  N.  W.  790,  50 
N.  W.  1131;  Frenzer  v.  Dufrene,  58  Neb.  432, 
78  N.  W.  719;  9  Rose's  Notes  (U.  S.)  424. 

The  defendant's  demurrer  to  the  evidence 
admitted  every  fact  and  every  inference 
which  the  testimony  most  favorable  to  the 
plaintiff  tended  to  prove,  and,  when  the  tes- 
timony in  the  case  is  measured  by  the  rules 
applicable  to  a  demurrer  to  the  evidence.  It 
must  be  held  that  it  tended  to  prove  the 
cause  of  action  alleged;  and  therefore  the 
Judgment  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.  All  the  Justices 
concurring. 

(M  Kan.  17«) 

TROUTMAN  et  al.  v.  BEHOTEGUT. 
(Supreme  Court  of  Kansas.    April  9,  1904.) 

DEMUBBEB  TO  EVIDENCE— EFFECT. 

1.  Where  an  answer  contains  several  defenses, 
and  at  the  conclusion  of  defendant's  evidence 
the  plaintiff  interposes  a  demurrer  to  the  evi- 
dence, and  the  court  sustained  it  as  to  one  de- 
fense and  overruled  it  as  to  the  other,  held,  that 
this  does  not  withdraw  from  the  jury  any  evi- 
dence which  is  applicable  to  the  remaining  de- 
fenses. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Lyon  County; 
Dennis  Madden,  Judge. 

Action  by  Clara  B.  Behoteguy  against  J. 
W.  Troutman  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Kellogg  &  Madden,  for  plaintiffs  in  error. 
Graves  &  Hamer,  for  defendant  in  error. 

GREENE,  J.  This  action  was  brought  to 
recover  a  personal  Judgment  on  a  promissory 
note,  and  to  foreclose  a  real  estate  mortgage. 
Judgment  was  for  plaintiff. 

The  note  and  mortgage  were  given  by  de- 
fendants to  Alexander  Scott,  the  father  of 
Mrs.  Troutman,  and  by  him  assigned  or  In- 
dorsed to  the  plaintiff.  The  cause  was  tried 
as  if  the  note  was  nonnegotlable,  and  we 
shall  so  treat  It  The  defendants  pleaded  an 
oral  agreement  between  the  original  payee 
and  themselves,  by  the  condition  of  which 


the  makers  were  not  required  to  pay  the 
principal  of  the  note,  but  only  the  interest 
annually,  and  that  there  was  a  mutual  mis- 
take, in  executing  these  papers,  in  not  in- 
serting this  agreement  By  way  of  a  cross- 
petition,  as  a  set-off,  they  pleaded  that  at  the 
request  of  Alexander  Scott  tliey  bad  perform- 
ed services  on  his  ranch  In  Lyon  county  for 
a  period  of  five  years,  which  services  were 
worth  $6,200;  that  at  the  time  of  the  execu- 
tion of  the  note  and  mortgage  these  services 
and  their  value  were  discussed,  and  Scott 
recognized  this  claim,  and  agreed  It  should 
be  paid  by  not  requiring  the  defendants  to 
pay  the  note.  Replies  were  filed  to  this 
pleading.  When  the  defendants  had  Intro- 
duced their  evidence,  plaintiff  filed  a  general 
demurrer  thereto,  which  was  sustained  as  to 
the  first  defense,  and  overruled  as  to  the  sec- 
ond or  cross-petition. 

It  is  contended  that  the  court  erred  In  sus- 
taining this  demurrer  in  part,  or  to  the  first 
defense;  that,  as  the  demurrer  was  general, 
to  sustain  it  as  to  the  first  defense  withdrew 
from  the  consideration  of  the  Jury  all  the  evi- 
dence tending  to  support  that  defense,  much 
of  which  was  in  Its  nature  especially  appli- 
cable to  and  strongly  supported  the  allega- 
tions of  their  cross-petition.  There  is  no  mer- 
it In  this  contention.  It  is  not  contended  that 
it  would  have  been  error  had  the  court  sus- 
tained a  separate  demurrer  to  such  evidence. 
Where  several  causes  of  action  or  several  de- 
fenses are  pleaded,  and  on  the  trial  a  demur- 
rer is  interposed  to  the  evidence  in  support 
of  either  of  the  several  causes  of  action  or 
defenses,  and  such  demurrer  is  sustained  to 
the  evidence  in  support  of  one  of  such  causes 
of  action  or  defenses,  and  overruled  as  to 
the  other,  this  does  not  withdraw  from  the 
consideration  of  the  Jury  any  evidence  tend- 
ing to  support  either  of  the  remaining  causes 
of  action  or  defenses.  The  result  is  the  same 
as  if  separate  demurrers  had  been  Interposed 
to  the  evidence  of  each  of  such  causes  or  de- 
fenses, and  had  been  sustained  to  one  and 
overruled  as  to  the  other.  All  the  evidence 
Introduced  on  the  trial  remained  in  the  case, 
to  be  applied  by  the  Jury  to  all  issues  submit- 
ted to  It  to  which  such  evidence  was  applica- 
ble. 

The  second  contention  Is  that  the  court  err- 
ed in  giving  the  first  second,  and  fifth  in- 
structions. The  fli-st  Instruction  is  a  general 
statement  of  the  issues,  and  the  particular 
contentions  of  the  parties  are  fully  and  fair- 
ly made.  The  Instructions  of  which  com- 
plaint is  made  are  as  follows:  (2)  "Now,  as 
to  these  matters  in  their  order:  If  the  claim 
of  the  plaintiff  is  true,  and  the  claim  of  the 
Troutmans  is  not  sustained,  your  verdict 
must  be  tor  the  plaintiff  for  the  whole  amount 
of  the  mortgage  debt  with  Interest  thereon 
at  six  per  cent  from  the  time  It  fell  due,  to 
wit  after  sixty  days  after  the  first  Interest 
payment  was  due  and  payable  thereon,  and 
was  not  paid."  (.5)  "There  Is  no  evidence  be- 
fore you  Justifying  you  la  considering  the 
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question  of  mutual  mistake  In  the  omission 
of  any  of  the  terms  of  the  alleged  oral  con- 
tract from  the  writing,  and  hence  you  will 
not  consider  that  question."  The  specific  ob- 
jection is  that  by  these  instructions  the  Jury 
was  in  effect  told  to  find  for  the  plaintift. 
There  is  no  such  expression  in  the  instruc- 
tions, nor  can  such  an  inference  be  fairly 
drawn  therefrom. 

It  is  contended  that  a  part  of  the  third  in- 
stmctlon  was  erroneous  and  prejudicial,  in 
that  it  limited  the  defendants,  in  proving  the 
allegations  of  their  cross-petition,  to  evidence 
that  Scott  recognized  and  agreed  to  pay  such 
indebtedness  la  the  manner  claimed  at  the 
time  the  note  and  mortgage  were  executed. 
This  is  not  a  fair  or  Just  application  of  the 
instrnctlon,  in  view  of  the  questions  to  which 
it  was  directed.  Plaintiff  contended  that  de- 
fendants could  not  contradict  the  terms  of 
the  note  and  mortgage  by  oral  evidence  tend- 
ing to  prove  that  the  conditions  therein  ex- 
pressed were  only  to  be  partially  performed, 
or  that  the  debt  was  not  to  be  paid  as  there- 
in expressed.  It  was  this  question  the  court 
evidently  had  in  mind  when  it  gave  that  part 
of  tbe  instruction.  However  this  may  be,  the 
conrt  stated  the  claim  of  the  defendants  ex- 
actly. 

It  is  claimed  that  the  conrt  erred  in  exclud- 
\ue  certain  testimony  offered  on  rebuttal. 
Tlie  record  shows  that  this  evidence  had  all 
been  given  in  chief.  There  was  therefore  no 
error  in  refusing  to  permit  it  to  be  repeated 
on  rebattal. 

The  Judgment  is  affirmed.  All  tbe  Justices 
concurring. 

(69  Kan.  45> 

STATE   «  rel.  ATTORNEY  GENERAI.    t. 

EXCELSIOR  COKE  &  GAS  CO. 

{Supreme  Court  of  Kansas.    April  9,  1904.) 

JfXrSICrPAI,    COBPOBATIONS  —  GBANT    OF    FBAN- 
CniSB— VAilDITT. 

i.  T^ndT  a  statute  forbidding  a  city  to  grant 
anjr  franchise  for  a  longer  iteriod  than  2CJ  jeara, 
an  ordinan<-e  frrantin^  a  franchise  for  2()  years 
from  rbf  date  of  its  taking  effect  is  not  rendered 
inTaJid  by  the  fact  that  it  was  passed  several 
taoDtbs  before  that  date. 
(Svllabos  b;  tlie  Court) 

A.etion  by  the  state,  on  the  relation  of  the 
Attorney  General,  against  the  EUcelsior  Coke 
it  Oas  Company.    Judgment  for  defendant. 

C-  C.  Coleman,  Atty.  Gen.,  Chas.  F.  Spen- 
cer, and  W.  C.  Italston,  for  plaintiff.  Rosa- 
In^oa.  Smith  &  West,  and  £ugene  Hagan, 
for  d**-endant. 

MAi<OX.  J.  This  is  an  original  action, 
broa^iit  in  the  name  of  the  state,  to  oust 
the  Ex«?fl»ior  Coke  &  Gas  Company  from  the 
exer«-:~^  of  a  right,  which  it  claims  has  been 
^rantc-<I  it  by  a  city  ordinance,  to  lay  and 
maixiTaxxi  its  gas  pipes  in  the  streets  of  To- 
peka.  "Tiie  only  question  necessary  to  be 
eoaf'vi'^rtni  is  the  validity  of  sneh  ordinance. 
jSj-    «    fonner  ordinance   the  validity  of 


which  is  not  challenged,  passed  June  7,  1809, 
a  franchise  was  granted  to  the  company  for 
21  years  from  that  date.  In  1881,  in  a  re- 
vision of  the  statute  relating  to  cities  of  the 
first  class,  it  was  enacted  that  "no  franchise, 
rights  of  way,  or  privileges  of  any  character 
whatever,  shall  be  granted  by  the  mayor  and 
council  for  a  longer  period  than  twenty 
years."  Subdivision  23,  i  727,  Gen.  St  1001. 
On  July  16,  1880,  Topeka  then  being  a  dty 
of  the  first  class,  the  mayor  and  council 
passed  the  ordinance  now  in  question,  grant- 
ing the  gas  company  the  further  right  to  the 
use  of  its  streets  for  20  years  from  June  7, 
1800,  the  day  following  the  expiration  of  the 
old  franchise.  The  ordinance  by  its  own 
terms,  however,  did  not  take  effect  until  the 
last-named  date.  The  principal  contention  of 
the  plaintiff  is  that  the  ordinance  was  void 
because  it  was  in  effect  a  granting  of  a  priv- 
ilege for  a  longer  period  than  20  years.  It 
Is  argued  that,  unless  this  position  is  well 
taken,  the  statutory  restriction  can  be  com- 
pletely nullified  by  tlie  passage  of  two  ordi- 
nances, one  granting  a  privilege  for  the  max- 
imum statutory  term,  and  the  other  granting 
the  same  privilege  to  the  same  company  for 
an  additional  time  commencing  at  tlie  end  of 
such  period.  The  fallacy  of  this  argument 
lies  in  tbe  assumption  that  an  ordinance  has 
some  force  and  effect  before  the  time  set  for 
it  to  go  into  operation.  The  answer  is  that 
until  that  time  arrives  It  has  no  effect  for 
any  puri)ose.  It  imposes  no  obligation  on  the 
city,  and  cannot  be  made  the  basis  of  a  pres- 
ent contract.  At  any  time  before  it  takes 
effect  tbe  city  may  repeal  It,  notwithstanding 
that  its  terms  may  have  been  accepted  and 
expenditures  may  have  been  made  In  reliance 
n|K>n  it  This  is  expressly  beld  in  Gormley 
V.  Day,  114  111.  190,  28  X.  E.  693.  Tliat  case 
arose  under  a  provision  that  tlie  ordinances 
of  a  village  should  take  effect  10  days  after 
copies  should  be  posted  in  three  public  pla- 
ces. An  ordinance  was  passed  under  which 
the  plaintiff  claimed  to  have  acquired  si>e- 
cial  rights,  but  before  it  took  effect  it  was 
repealed.  Of  his  claim  that  such  reiieal  was 
ineffective  as  to  him,  the  court  said:  "For 
the  purposes  of  the  argument  It  may  be  con- 
ceded, if  the  ordinance  had  gone  into  effect 
before  its  repeal,  he  would  have  actiulred 
special  rights  under  it,  but,  as  it  did  not,  bis 
rights  remained  precisely  the  same  as  If  tbe 
vote  of  tbe  council  adopting  it  bad  never  oc- 
curred. Before  tbe  so-called  ordinance  could 
bave  any  legal  effect,  as  such,  two  things, 
in  addition  to  the  affirmative  vote  adopting 
it,  were  necessary:  First,  printed  or  writ- 
ten copies  of  the  opdlnam*  had  to  be  postJ-d, 
within  30  days  after  its  passage,  in  .3  of  the 
most  public  places  in  tbe  vlllaiee:  and  sec- 
ond, tbe  lapse  of  10  days  after  such  post- 
ing. From  its  passage  nntil  the  full  period 
of  10  days  after  posting  bad  expired,  it  ex- 
isted, so  to  siM-ak,  as  an  ordiunn<-e  in  embryo 
merely.  Until  the  final  condition  essential 
to  give  it  effect  as  a  law  was  performed,  no 
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right,  Inchoate  or  otherwise,  coiUd  arise  un- 
der it,  either  to  the  relator  or  to  any  other 
person.  The  right  of  the  village  council  to 
rescind  or  repeal  the  resolution  adopting  the 
ordinance,  at  any  time  before  it  took  eftect, 
is  too  clear  to  admit  of  discussion  or  doubt. 
The  council  have  exercised  this  right,  and 
we  have  no  disiwsltion  to  Interpose,  even  If 
we  had  the  power  to  do  so,  which  we  clearly 
have  not."  It  Is  true  that  the  ordinance  now 
under  consideration  provided  that  the  gas 
company,  In  order  to  gain  any  rights  under 
it,  should  ille  an  acceptance  within  10  days 
after  its  approval  by  the  mayor,  and  that 
from  the  flllng  of  such  acceptance  It  should 
operate  as  a  contract  between  the  city  and 
the  company.  These  provisions  were  lim- 
ited, however,  by  the  express  restriction  as 
to  the  time  the  ordinance  should  taice  ef- 
fect. It  was  not  in  legal  contemplation  an 
ordinance  taiciug  elTect  at  once,  and  author- 
izing a  contract  to  be  made  immediately, 
covering  a  i)eriod  of  20  years  commencing  at 
a  future  date,  although  its  draftsman  may 
have  so  regarded  it.  If  it  had  been,  it  doubt- 
less woiiid  have  been  subject  to  the  ol)jec- 
tions  urged  l)y  plaintiff.  See  City  of  Somer- 
set V.  Smith  (Ky.)  40  S.  W.  450,  and  Chiili- 
cothe  v.  Logau  Nat.  Gas  &  Fuel  Co.,  8  Ohio 
N.  r.  88.  rntil  the  time  Used  for  tlie  talcing 
effect  of  the  ordinance  was  reached,  the  com- 
pany gainwl  no  contract  right,  and  the  city 
had  full  power  to  rei)eal  it.  But  wiien  that 
time  arrived  without  the  ordinance  having 
been  repealed  and  witliout  the  acceptance 
liaving  been  withdrawn,  the  situation  was 
the  same  as  though  it  had  been  passed,  ap- 
proved, published,  and  accepted  all  on  the 
same  day,  the  7th  of  June,  1800. 

Another  objection  made  to  the  ordinance 
is  that  it  is  against  public  policy  to  allow 
one  council  to  forestall  the  action  of  future 
councils  by  granting  a  franchise  to  com- 
mence at  a  time  beyond  its  own  life.  It  is 
urged  that  such  a  policy  would  result  in 
tying  the  hands  of  a  council  that  might  be 
elected  with  special  reference  to  the  regrant- 
ing  of  a  franchise  aljout  to  expire.  This  ob- 
jection is  met  l)y  what  already  has  been  said 
as  to  the  right  of  the  council  to  repeal  the 
ordinance  at  any  time  before  its  becoming 
effective. 

The  prayer  of  the  petition  Is  denied,  and 
Judgment  is  rendered  for  defendant  for  costs. 
Ail  tlie  Justices  concurring. 


(69  Kan.  S7) 

CITT  OF  LA  IIARPE  et  al.  v.  ELM  TP.  GAS, 
LIGHT,   FUEL  &  POWER  CO. 

(Supreme  Court  of  Kansas.    April  9,  1004.) 

KATURAI.  OAS— DISTRIBUTION— i'OXTBOL  BT 
STATK- -EMINENT    DOMAIN. 

l.Tlie  production  and  distribution  of  natural 
gas  for  light,  fuel,  and  power  is  a  businpiw  of  a 
public  nature,  the  control  of  which  belongs  to 
the  state. 

2.  In  the  control  of  streets.  alle.v8,  and  other 
highways  the  power  of  the  Legislature  is  su* 


preme  and  unlimited,  except  so  far  aa  it  may  l>e 
restricted  by  constitutional  provisions. 

3.  It  is  competent  for  the  legislature  to  pro- 
ride  for  the  laying  of  pipes  and  mains  in  streets, 
alleys,  and  public  grounds  iu  order  to  distribute 
natural  gas  and  transiwrt  it  to  consumers,  and 
for  this  purpose  there  may  be  an  appropriation 
of  private  property  under  the  sovereign  power 
of  eminent  domain. 

4.  Tile  act  entitled  "An  act  concerning  pri- 
vate corimrations"  (Gen.  St.  ISCiS.  c.  23),  and 
the  acts  amendatory  of  section  88  of  that  chap- 
ter, including  chapter  128.  p.  24U,  of  the  Laws 
of  loot,  are  not  invalid  because  of  the  nar- 
rowness of  their  titles. 

5.  Corporations  organized  for  the  production 
and  distribution  of  natural  gas  may  avail  them- 
selves of  the  privilege  given  in  section  ISiiU. 
Gen.  St.  1001,  of  laving  gas  pipes  through  any 
street,  alley,  or  public  ground  of  any  city  of  the 
second  or  third  class,  without  obtaining  the  con- 
sent of  the  municipal  authorities  thereof. 

6.  The  statute  grantini^  a  privilege  to  gas 
companies  to  lay  pipes  in  the  streets,  alleys, 
and  public  grounds  or  a  city  is  not  rendered  in- 
valid by  reason  of  the  fact  that  no  provision 
was  made  for  the  payment  of  compensation  to 
the  city. 

7.  Injunction  is  a  proper  remedy  to  i)revent 
interference  and  obstruction  in  the  exercise  of 
tlie  statutory  privilege,  although  such  interfer- 
ence and  obstruction  to  some  extent  consisted 
of  arrests  and  criminal  proceedings. 

(Syiliibus  by  the  Court.) 

Error  from  District  Court,  Allen  County; 
L.  Stlllwell,  Judge. 

Action  by  the  Elm  Township  Gas,  Light, 
Fuel  &  Power  Company  against  the  city  of 
La  Han)e  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.    AlJlniied. 

J.  Q.  Roberts,  TV.  P.  DlUard,  and  W.  W. 
Padgett,  for  plaiutiffs  in  error.  Oscar  Foust 
v%  Son  and  Baxter  l>.  McClalu,  for  defendant 
In  error. 

JOHNSTON,  C.  J.  La  Ilarpe  Is  a  city  of 
the  third  class.  On  June  23,  1901,  the  mayor 
and  council  of  the  city  granted  to  C.  U. 
Evans,  bis  successors  and  assigns,  the  right 
to  use  the  streets,  alleys,  and  public  grounds 
of  the  city  upon  which  to  erect  and  operate 
machinery  for  drilling  and  operating  for  oil, 
gas,  or  water,  and  to  lay  and  maintain  nec- 
essary pipes  and  appliances  to  convey  oil. 
gas,  or  water  to  manufacturing  plants  with- 
in a  radius  of  1>4  miles  of  the  city  ball. 
Evans  drilled  a  well  In  the  city  and  obtained 
a  large  flow  of  gas,  and  in  January,  1902, 
sold  and  transferred  his  Interest  In  both 
the  well  and  franchise  to  A.  B.  Cockrell,  who, 
on  May,  1902,  sold  and  transferred  his  In- 
terest to  the  Elm  Township  Gas,  Light.  Fuel 
&  Power  Company.  In  August,  1902,  the 
gas  company  Inithited  proceedings  to  con- 
demn a  right  of  way  for  a  pipe  line  from  Its 
well  in  La  Harpe  to  manufacturing  plants 
and  to  a  plant  in  the  city  of  Gas,  which  is 
2  V&  miles  away.  Commissioners  were  appoint- 
ed and  condemnation  was  made  and  complet- 
ed Octoi>er  20, 1002,  substantially  in  the  same 
manner  as  is  provided  for  in  the  condemna- 
tion of  a  rlglit  of  way  for  a  railroad.  No 
compensation  was  awarded  for  the  rijjht  to 
use  the  streets  and  alleys  of  La  Uatpe^  but 
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patisfactory  arrangements  as  to  compensation 
appears  to  bave  been  made  with  owners  of 
private  property  over  -which  It  was  proposed 
to  lay  the  pipe  line.  On  Xorember  17,  1002, 
the  gas  company  undertook  to  excavate  for 
the  laying  of  pipes  in  an  alley  of  the  city, 
but  the  city  officers  caused  the  arrest  of  the 
men  engaged  In  the  work,  and  by  threats 
of  violence  prevented  the  continuation  of 
the  work.  The  gas  company  then  prepared 
and  served  a  notice  on  the  officers  of  the 
city,  setting  forth  its  purposes  with  respect 
to  the  laying  of  pipes,  its  claimed  rights  un- 
der the  law,  the  previous  Interference  with 
the  work,  that  It  was  about  to  resume  opera- 
tions on  the  pipe  line,  and  warning  them  not 
to  interrupt  the  work  again,  nor  to  molest 
the  men  who  would  be  engaged  In  It.  On 
that  day— November  24,  1902— efforts  were 
made  by  the  gas  company  to  excavate  and 
lay  the  pipes,  but  the  officers  of  the  city, 
claiming  that  the  company  had  no  right  to 
lay  pipes  in  the  streets,  alleys,  or  public 
grounds  of  the  city,  again  interfered,  and 
stopped  the  work.  It  appears  that  ordi- 
nances were  passed  purporting  to  repeal  the 
franchise  granted  to  Evans;  also  providing 
that  no  one  should  lay  pipes  in  the  streets  or 
alleys  for  the  purpose  of  conducting  oil,  gas, 
or  water  unless  a  franchise  was  first  obtain- 
ed from  the  city,  and  finally  declaring  that 
it  was  unlawful  and  a  misdemeanor  to  so 
excavate  without  obtaining  a  right  from  the 
city.  When  the  gas  company  was  thwarted 
in  the  second  effort  to  lay  pipes,  this  pro- 
ceeding was  brought  to  enjoin  the  officers 
and  agents  of  the  city  from  preventing  or  In- 
terfering with  the  operations  of  the  company 
In  laying  the  pipes.  The  gas  company  claim- 
ed a  right  to  use  the  streets,  alleys,  and 
public  grounds  of  the  city  for  piping  gas  un- 
der the  ordinance  of  the  city  previously  pass- 
ed, granting  Evans,  his  successors  and  as- 
signs, the  right,  and,  second,  under  the  rights 
directly  conferred  by  the  statutes  and  the 
condemnation  proceedings  had  under  them. 
The  trial  court  sustained  the  second  claim  of 
the  gas  company,  and  awarded  an  injunc- 
tion against  the  city  and  its  officers. 

Since  the  trial  court  did  not  base  the  in- 
junction allowed  on  the  franchise  originally 
granted  by  the  city  to  Evans,  and  which  was 
set  up  in  the  first  count  of  the  petition,  no 
further  attention  need  be  given  to  that  fea- 
ture of  the  case.  The  questions  for  consid- 
eration are,  do  the  statutes  confer  upon  cor- 
porations like  the  gas  company  authority  to 
lay  pipes  in  the  streets,  aIle}-B,  and  public 
grounds  of  a  city  for  the  purpose  of  conduct- 
ing gas  to  consumers,  and  did  the  gas  com- 
pany conform  to  the  statutory  requirements? 
The  production  and  distribution  of  natural 
gas  for  light,  fuel,  and  power  affects  the 
people  generally  to  such  an  extent  that  It 
may  be  regarded  as  a  business  of  a  ptibiic 
nature,  and  Is  almost,  If  not  quite,  a  public 
necessity;  the  control  of  which  belongs  to 
the  state.  It  was  therefore  competent  for 
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the  Legislature  to  provide  for  the  laying  of 
pipes  and  mains  In  sti'eets  and  other  high- 
ways in  order  to  transport  gas  to  consumers, 
and  for  such  pui-pose  there  may  be  an  ap- 
propriation of  private  property  under  the 
sovereign  power  of  eminent  domain.  10  A.  & 
E.  Encyl.  of  L.  (2d  Ed.)  108,"),  and  cases 
cited;  14  A.  &  E.  Encyl.  of  L.  (2d  Ed.)  916. 
The  Legislature  has  provided  for  the  appro- 
priation of  land  for  the  purpose  named,  and 
In  the  same  act  confers  upon  corporations 
organized  for  such  purjjose  the  privilege  of 
laying  pii)es  through  any  street,  alley,  or 
public  ground  of  any  city  of  the  second  or 
third  class.  Gen.  St.  1901,  §  13CC.  The  city 
attacks  the  validity  of  the  act  conferring 
the  power  because  it  contains  subjects  not 
embraced  or  properly  expressed  in  Its  title. 
The  title  of  the  act  as  originally  passed  was 
"An  act  concerning  private  corporations," 
and  was  intended  to  comprise  within  a  sin- 
gle chapter  the  entire  body  of  the  statute 
laws  concerning  private  corporations.  Gen. 
St.  1808,  c.  23.  In  section  88  of  that  act  it 
was  provided  that  lauds  might  be  appro- 
priated for  the  use  of  macadam,  i)lank  road, 
and  telegraph  coriwrations  iu  the  same  man- 
ner as  were  provided  for  railroad  corpora- 
tions, so  far  as  the  same  were  ai)i)Ucable. 
Later  this  section  was  amended  so  as  to  in- 
clude hydraulic  corporations.  Laws  1871,  p. 
1G8,  c.  <i4.  In  1S7(>  it  was  again  amended 
by  Including  irrigating  corporations,  and  mak- 
ing provision  for  conducting  water  and  the 
transmitting  of  water  power.  Authority  was 
there  given  to  lay  pipes  and  other  appliances 
tlirough  any  street,  alley,  or  public  ground 
of  any  city  of  the  second  or  third  class,  with 
the  provision  "that  no  such  canal  shall  he 
located  through  any  street  or  alley  or  public 
ground  of  any  city  without  the  consent  of 
tlie  municipal  authorities  thereof."  Laws 
1876,  p.  153,  c.  r)8.  The  Legislature  of  1801 
extended  like  authority  to  milling  and  other 
manufacturing  corporations,  and  made  addi- 
tional provisions  with  reference  to  conducting 
water,  electricity,  compressed  air,  and  the 
transmission  of  power  generated  by  the  cor- 
porations, but  retained  tlie  features  with 
reference  to  the  occupation  of  streets,  alleys, 
and  public  grounds,  and  also  requiring  the 
consent  of  the  municipal  authorities  to  the 
location  of  a  canal  or  raceway  through  any 
street  or  alley.  Laws  1801,  p.  140,  c.  85. 
In  1800  the  section  was  again  amended  so 
as  to  include  corporations  organized  for  the 
piping  of  gas,  and  likewise  authorizing  the 
laying  of  pipes  through  the  streets,  alleys, 
or  public  grounds  of  a  city  of  the  second 
or  third  class,  but  prohibiting  any  corpora- 
tion from  pii)Ing  or  carrying  natural  gas 
beyond  the  limits  of  the  state.  Laws  1809, 
p.  191,  c.  0.").  In  lOOl  the  provi-slon  was 
again  amended  so  as  to  include  hospital  cor- 
porations, but  preserving  the  general  fea 
tures  of  the  section.  Laws  1901,  p.  240,  c. 
128:  Gen.  St.  1901,  i  1306. 
The  title  to  the  original  act  is  general,  and 
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Is  sufficiently  broad  to  cover  provisions  as 
to  the  powers  of  private  corporations  and 
the  manner  in  whicli  these  powers  may  be 
exercised.  Although  the  act  embraced  a 
great  variety  of  matters,  all  of  them  are 
germane  to  the  subject  of  private  corpora- 
tions, and  this  title  has  been  approved  in 
Com'rs  of  Marion  County  v.  Com'rs  of  Har- 
vey County,  20  Kan.  181.  Each  of  the 
amendatory  acts  referred  to  are  entitled  as 
amendatory  of  the  preceding  one,  and  in- 
troduces no  subject  that  is  not  germane  to 
the  title  of  the  first  act  None  of  the  acta 
can  be  held  invalid  because  of  the  insuffi- 
ciency of  title.  In  this  statute  the  privilege 
of  laying  gas  pipes  in  the  streets,  alleys,  and 
public  grounds  of  cities  of  the  second  and 
third  class  is  directly  conferred  on  corpora- 
tions organized  to  produce  and  distribute 
gas.  The  power  to  confer  the  privilege  and 
to  prescribe  the  conditions  upon  which  it 
may  be  exercised  Is  not  delegated  to  the  city, 
nor  is  its  consent  required.  In  the  section 
questioned  the  Legislature,  after  providing 
for  the  condemnation  of  a  right  of  way  for 
canals,  raceways  and  pipes,  as  well  as  shaft- 
ing, belting,  pulleys,  and  wires,  through 
streets,  alleys,  and  public  grounds  of  cities, 
added  "that  no  such  canal  or  raceway  shall 
be  located  through  any  street  or  alley  or  any 
public  ground  of  any  city  without  the  con- 
sent of  the  municipal  authorities  thereof." 
Gen.  St.  1001,  §  130(5.  In  effect  this  was  a 
declaration  that  the  consent  of  the  city  was 
not  necessai-y  to  the  exercise  of  any  of  the 
other  uses  mentioned.  Having  the  question, 
of  municipal  consent  under  consideration  in 
the  conduct  of  water  by  canals  and  raceways, 
of  gas  and  air  by  pipes,  of  electricity  by 
wires,  and  the  transmission  of  power  by 
shafting,  belting,  and  ropes,  through  the 
streets,  alleys,  and  public  grounds,  it  made 
the  consent  of  the  municipality  essential 
only  as  to  the  conduct  of  water  in  canals 
and  raceways,  and  by  the  clearest  inference 
indicated  that  such  consent  should  not  be 
necessary  in  any  other  case.  It  Is  argued 
with  much  force  that  the  Interests  and  safety 
of  the  public  would  be  better  subserved  if 
excavations  could  not  be  made  and  pipes 
could  not  be  laid  in  the  streets  of  a  city  ex- 
cept with  the  consent  and  under  the  super- 
vision of  municipal  officers.  If  we  were 
acting  In  a  legislative  capacity,  we  might 
readily  agree  with  this  claim,  but  that  is  a 
matter  for  the  determination  of  the  Legisla- 
ture alone,  which,  as  has  been  said,  is  the 
"master  of  its  own  discretion."  In  the  con- 
trol of  the  streets  and  highways  the  power  of 
the  Legislature  is  supreme  and  unlimited,  ex- 
cept so  far  as  it  may  be  restricted  by  con- 
stitutional provisions.  The  general  statutes 
as  to  the  government  of  cities  generally  place 
the  power  to  lay  out  and  improve  streets  and 
public  grounds  and  to  regulate  their  use  in 
municipal  offlcei"s,  but  that  is  a  power  which 
the  state  may  exercise  either  directly  or 
through  one  of  its  agencies.    In  placing  the 


control  of  streets  and  public  grounds  in  cit- 
ies, the  Legislature  surrendered  none  of  Its 
own  power,  nor  did  it  vest  any  rights  In 
such  cities  as  against  the  public.  A  city  is 
a  creation  of  the  Legislature,  a  subordinate 
agency  of  the  state,  which  exercises  only 
such  power  as  the  Legislature  confers,  and 
for  such  length  of  time  as  the  Legislature, 
in  Its  discretion,  determines.  The  state 
gives,  and  the  state  can  take  away;  and  the 
I^iCglslature  Is  at  liberty  to  resume  so  much 
of  the  control  of  the  streets  and  alleys  and 
public  grounds  formerly  exercised  by  the 
city  as  it  deems  best,  and  without  obtaining 
the  consent  of  either  the  officers  or  the  inhab- 
itants of  the  city.  Elliott  on  Roads  and 
Streets,  S  421.  The  permission  of  the  city 
of  La  Harpe  was  therefore  not  necessary  to 
the  privilege  of  laying  gas  pipes  through  the 
streets  and  alleys,  nor  could  It  Impose  any 
conditions  upon  a  corporation  availing  it- 
self of  the  statutory  right.  The  occupancy 
of  the  streets,  however,  is  not  wholly  unre- 
stricted. The  privilege  must  be  exercised 
with  a  care  for  the  safety  and  convenience 
of  the  public,  and  the  pipes  laid  In  such  a 
way  as  to  do  as  little  damage  as  possible, 
and  Impair  as  little  as  possible  the  use  of  the 
streets  and  alleys  while  the  work  Is  In  prog- 
ress, and  when  the  pipes  are  laid  the  streets 
and  alleys  should  be  restored  to  their  for- 
mer condition.  While  the  city  cannot  con- 
fer or  withhold  the  privilege.  It  may  be  that 
reasonable  regulations  might  be  prescribed 
by  ordinance  looking  to  the  safety  of  trav- 
elers and  the  protection  of  the  public  while 
the  work  is  in  progress.  Tljf  n,  again.  If  the 
privilege  Is  abused,  and  the  rights  of  either 
public  or  private  parties  are  trenched  upon,  a 
resort  may  be  had  to  the  supervisory  power 
which  courts  can  exercise  for  either  the  pro- 
tection of  public  or  private  interests.  If  mu- 
nicipal consent  is  so  essential  to  the  public 
welfare  as  Is  contended  for  by  counsel  for 
plaintiff  In  error,  an  appeal  may  be  had  to 
the  Legislature,  which  has  ample  authority 
to  place  other  conditions  than  now  exist  upon 
the  exercise  of  the  privilege. 

There  appears  to  have  been  substantial 
compliance  with  the  statutory  requirements. 
Attention  Is  called  to  the  fact  that  no  com- 
pensation was  awarded  for  the  right  to  use 
the  streets  and  alleys,  but  this  does  not  affect 
the  validity  of  the  statute.  The  fee  of  the 
streets  and  alleys  is  in  the  public;  and  the 
Legislature,  which  represents  the  public,  and 
has  unlimited  control  of  the  streets  and  al- 
leys, may  grant  a  privilege  or  franchise  In 
them  without  providing  for  the  payment  of 
compensation.  Railroad  Co.  v.  Larson,  40 
Kan.  301,  19  Pac.  601,  2  L.  R.  A,  59;  10  A. 
&  E.  Encyl.  of  L.  (2d  Ed.)  1133. 

Injunction  was  a  proper  remedy  to  prevent 
the  defendants  from  Interfering  with  and 
hindering  the  company  in  Its  work.  The 
city  assumed  that  the  company  had  no  right 
except  such  as  it  might  grant,  and  the  Inter- 
ference and  arrests  that  were  made  were 
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(or  the  puri>08e  of  preventing  the  exercise 
of  a  privilege  which  the  statute  conferred. 
The  fact  that  the  Interference  and  obstruc- 
tion to  some  extent  took  the  form  of  criminal 
arrest  and  proceedings  does  not  defeat  a 
court  of  equity  In  the  exercise  of  Its  juris- 
diction to  protect  property  and  property 
rights.  City  of  Atlanta  v.  The  Gate  City 
Light  Co.,  71  Ga.  106. 

The  judgment  of  the  district  court  will  be 
affirmed.    Ail  the  Justices  concurring. 


(U  Kan.  82) 

CITY  OF  LEAVENWORTH  et  al.  v.  LEAV- 
ENWORTH CITY  &  FT.  L.  WATER  CO. 
(Supreme  Court  of  Kansas.    April  9,  1901.) 

WATEBWOBKS  —  EXPIBATION  OF  FRANCHISE — 
BALE  OF  PBOPEBTY — CONTBACT — AFPBAISAL — 
CONDEMNATION  —  APPEAL— BEVIEW—CONSTI- 
TCTIONAL  LAW— TITLE  OF  ACT— SPECIAL  LEG- 
ISLATION. 

1.  The  owner  of  a  system  of  waterworks, 
erected  and  maintained  under  a  valid  city  or- 
dinance granting  a  franchise  therefor  for  20 
^ears,  may  enjoin  the  city  from  taking  the  plant 
m  an  unlawful  manner,  notwithstandmg  the  ex- 
piration of  such  period. 

2.  An  obligation  assumed  by  the  owner  of 
property  to  sell  it  at  a  valuation  to  be  fixed  by 
three  appraisers,  one  of  them  to  be  chosen  by 
such  owner,  cannot  be  made  the  basis  of  a  sub- 
sequent statute  requiring  a  sale  to  be  made  at 
a  valuation  to  he  fixed  by  appraisers  in  the 
selection  of  whom  the  owner  has  no  voice.  The 
method  of  the  selection  of  such  appraisers  is  a 
substantial  part  of  the  contract. 

3.  Section  12  of  chapter  82,  p.  172,  of  the 
Laws  of  1897  (section  664,  Gen.  St.  1901),  in- 
tended to  authorize  cities  to  acquire  water- 
works by  condemnation,  and  held  void  for  that 
purpose  by  reason  of  its  defective  title,  cannot 
oe  construed  as  an  attempt  to  require  the  sale 
of  such  property  at  a  valuation  to  be  fixed  as 
therein  provided. 

4.  Section  4  of  chapter  73,  p.  128,  of  the  Laws 
of  1891,  if  still  in  force,  does  not  authorize  the 
acquirement  by  condemnation  of  any  water- 
works other  than  such  as  may  have  been  con- 
structed under  a  grant  made  under  the  provi- 
sions of  the  preceding  section  of  the  same  act. 

5.  When  the  district  court  on  final  hearing 
makes  perpetual  a  temporary  injunction  pre- 
viously granted,  and  such  judgment  is  afiirmed, 
this  court  will  not  examine  into  the  regularity 
of  the  order  granting  the  preliminary  injunc- 
tion. 

6.  Chapter  34,  p.  62,  of  the  Laws  of  1883,  is 
designated  by  its  title  as  an  act  to  amend  cer- 
tain sections  of  an  act  "to  incorporate  and  regu- 
late cities  of  the  first  class."  Among  other  ob- 
jects, it  sought  to  legalize  all  ordinances  of  such 
cities,  previously  pas-sed,  relating  to  matters  cov- 
ered by  the  amended  sections,  so  far  as  they 
would  be  authorized  by  the  new  act.    Held : 

(1)  That  the  subject  of  this  provision  was  sufr 
ficiently  expressed  in  the  title. 

(2)  That  it  was  within  the  power  of  the  Leg- 
islature in  this  manner  to  validate  contracts 
made  by  municipal  corporations  in  excess  of 
their  powers  under  the  statutes  then  in  force. 

(3)  That  the  provision  was  not  obnoxious  to 
any  of  the  constitutional  provisions  forbidding 
special  legislation,  or  to  the  requirement  that 
general  laws  must  be  of  uniform  operation. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Leavenworth 
County;   J.  H.  Glllpa trick.  Judge. 

Action  by  the  Leavenworth  City  &  Ft 
Lieavenwortli  Water   Company  against  the 


city  of  Leavenworth  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

F.  I'.  Fitzwllllam  and  C.  R.  Mlddleton,  for 
plaintiffs  In  error.  Baker  &  Baker  and  At- 
wood  &  Hooper,  for  defendant  In  error. 

MASON,  J.  On  January  18,  1882,  the  may- 
or and  council  of  Leavenworth,  a  city  of  the 
first  class,  passed  an  ordinance  granting  for 
20  years  to  the  Leavenworth  City  &  Ft. 
Leavenworth  Water  Company,  a  corporation, 
the  right  to  construct  and  maintain  a  system 
of  waterworks,  and  to  use  the  streets  of  the 
city  so  far  as  necessary  for  the  purpose.  Sec- 
tion 21  of  the  ordinance  read:  "The  city  of 
Leavenworth  reserves  the  right  on  or  after 
the  expiration  of  twenty  years  from  the  date 
of  this  ordinance  to  purchase  these  works  of 
the  company,  together  with  all  extensions, 
rights  and  franchises  belonging  to  the  same, 
upon  giving  .said  company  six  months'  no- 
tice thereof  in  writing,  the  valuation  to  be 
determined  by  three  hydraulic  engineers  not 
in  the  employ  or  interest  of  the  city  or  com- 
pany. The  city  choosing  one,  the  company 
one,  and  the  third  by  these  two  and  the  valu- 
ation of  the  works  by  these  commissioners, 
or  if  they  fall  to  agree  a  majority  of  them 
shall,  define  the  sum  to  be  paid  to  the  com- 
pany by  the  city;  and  in  case  no  sale  of  the 
works  to  the  city  be  effected  at  the  expira- 
tion of  twenty  years  or  thereafter  as  afore- 
said, then  the  contract  then  existing  between 
said  parties  sliail  continue  during  the  period 
so  passed  over."  The  ordinance  was  duly  ac- 
cepted and  acted  upon  by  the  company.  At 
the  time  of  its  passage  the  city  had  no  ex- 
press power  to  purchase  waterworks,  and  the 
statute  (section  35,  c.  37,  p.  95,  Laws  1881) 
forbade  the  granting  of  such  a  franchise  for 
a  longer  period  than  20  years,  or  its  renew- 
al except  by  consent  of  a  majority  of  the 
qualified  voters  of  the  city,  to  he  ascertained 
at'  an  election  to  be  held  for  that  purpose. 
This  statute  was  amended  by  section  2,  c.  34, 
p.  70,  of  the  Laws  of  1883,  which  provided 
that  on  the  expiration  of  the  20  years  for 
which  a  grant  Iiad  been  made,  or  might 
thereafter  be  made,  for  the  maintenance  of 
a  system  of  waterworks,  the  city  might  buy 
the  waterworks  at  a  valuation  to  be  fixed  by 
three  appraisers,  one  chosen  by  the  owners, 
one  by  the  city,  and  the  third  by  these  two; 
the  franchise  granted  to  the  company  by  the 
city  to  continue  until  a  purchase  should  be 
effected,  such  purchase  to  be  made  only  in 
pursuance  of  an  election  by  the  voters  of  the 
city,  and  elections  not  to  be  held  oftener  tlian 
once  in  10  years.  The  same  section  also  in- 
cluded the  following:  "All  ordinances  hereto- 
fore passed  and  contracts  made  by  the  mayor 
and  council  of  any  city  of  the  first  class  since 
the  passiige  of  the  act  of  which  this  act  Is 
amendatory,  granting  to  any  company  or  cor- 
poration the  right  to  erect,  maintain  and  op- 
erate water  works  in  and  for  such  city;  pro- 
Tided,  that  the  same  would  be  authorized  by 
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said  section  thh"ty-flve  as  hereby  amended, 
are  hereby  In  all  things  legalized,  confirmed 
and  made  valid,  and  all  rights  acquired  imder 
the  said  act,  of  which  this  act  Is  amenda- 
tory, are  hereby  preserved,  subject  to  the 
provisions  of  this  act"  A  large  part  of  the 
expense  of  the  company  in  the  construction 
of  Its  system  of  waterworks  was  Incurred  aft- 
er the  passage  of  this  act  In  1891  the  whole 
of  such  section  was  repealed,  and  an  act  was 
passed  providing  a  method  by  which  a  city 
might  under  certain  circumstances  acquire 
waterworks  constructed  by  private  capital, 
at  a  valuation  to  be  determined  by  three 
commissioners,  one  appointed  by  the  district 
court  and  the  others  by  the  county  commis- 
sioners. Section  4,  c.  73,  p.  127,  Laws  1801; 
section  772,  Gen.  St  1901.  In  1897  the  Legis- 
lature attempted  to  embody  the  same  plan, 
with  amplifications.  In  a  new  act  Section 
12,  c.  82,  p.  172,  Laws  1807;  section  604, 
Gen.  St.  1901.  This  section  attempted  to  au- 
thorize the  taking  of  waterworks  by  condem- 
nation proceedings,  but  has  been  held  to  be 
unconstitutional  because  that  object  Is  not 
expressed  In  the  title  of  the  act.  Enterprise 
V.  Smith,  62  Kan.  815,  62  Pac.  324.  Some 
six  months  before  the  expiration  of  the  fran- 
chise granted  to  the  water  company,  the  city 
gave  notice  that  it  desired  to  and  would  buy 
the  waterworks.  The  company  thereafter  des- 
ignated an  appraiser  upon  its  part  to  act  In  flx- 
1"?  tli'>  v.ilup  of  the  property.  The  city,  how- 
ever, ignored  this  action,  and  called  an  elec- 
tion io  vote  upon  a  proposition  to  issue  bonds 
either  to  purchase  the  existing  waterworks 
or  to  erect  a  new  plant  On  February  17, 
1!K)2,  the  water  company  brought  an  action 
against  the  city  and  Its  officers,  alleging,  In 
substance,  that  they  were  attempting  to  ac- 
quire the  waterworks  under  color  of  the  act 
of  1897,  and  asking  that  they  be  enjoined 
from  attempting  to  take  the  property  against 
the  plaintifT's  will  in  any  other  manner  than 
as  provided  In  the  ordinance.  A  temporary 
Injunction  was  granted,  and  upon  a  final 
hearing  it  was  made  permanent.  The  city 
brings  this  proceeding  to  review  the  action  of 
the  district  court. 

It  Is  contended  on  behalf  of  the  water  com- 
pany that  the  ordinance  passed  In  1882  was 
validated  by  the  statute  of  1883,  and  that 
notwithstanding  the  expiration  of  the  20 
years,  the  company  Is  entitled  to  the  full  en- 
joyment of  all  the  rights  granted  It  by  the 
ordinance  until  such  time  as  the  city  sees  fit 
to  purchase  the  waterworks  at  a  valuation 
made  by  arbitrators  selected  according  to  Its 
terms,  or  according  to  the  provisions  of  the 
statute  of  1883.  The  city  contends  that  the 
attempted  ratification  was  Ineffectual,  and 
that  the  rights  granted  by  the  ordinance  are 
at  an  end.  These  conflicting  claims  exhibit 
the  vital  controversy  between  the  parties. 
But  the  formal  question  now  presented  for 
detenulnatlon  Is  merely  this:  Did  the  trial 
court  err  In  granting  the  permanent  injunc- 
tion?    The  plaintiff  in  error  assumes  that 


the  city  has  been  enjoined  from  In  any  way 
acquiring  a  waterworks  system  of  Its  own. 
But  the  judgment  rendered  did  no  more  than 
forbid  the  defendants  "from  taking  the  prop- 
erty of  the  said  plaintiff  without  Its  consent 
In  any  other  manner  than  as  provided  by  the 
act  of  18S1,  the  ordinance  of  1882,  and  the 
act  of  1883."  A  conclusion  of  law  was  made 
that  the  ordinance.  In  connection  with  the 
acts  of  1881  and  1883,  constituted  a  valid 
contract,  and  this  declaration  was  incorporat- 
ed in  the  journal  entry  of  judgment  as  a  part 
of  the  decree.  This,  however,  was  In  effect 
a  mere  recital  in  the  nature  of  a  reason  for 
the  determination  reached,  rather  than  an  es- 
sential part  of  the  final  judgment  It  was 
not,  and  did  not  profess  to  be,  an  attempt  to 
define  the  respective  rights  of  the  city  and 
the  company  under  the  ordinance  and  stat- 
utes, further  than  to  accord  to  the  latter 
a  suftldent  standing  to  enable  it  to  resist 
an  attempt  to  take  Its  property  by  other 
than  lawful  means.  Even  If  the  rights  of 
the  company  granted  by  the  ordinance  ex- 
pired absolutely  at  the  end  of  20  years.  It 
still  was  the  owner  of  the  plant,  and  as  such 
could  claim  the  protection  of  a  court  of  equi- 
ty against  an  unlawful  attempt  to  deprive  It 
of  Its  property. 

It  Is  unnecessary  to  discuss  in  detail  the 
various  specifications  of  error.  The  Judg- 
ment must  be  affirmed  unless  it  appears  ei- 
ther tliat  the  city  was  not  attempting  to  take 
the  property  without  the  consent  of  the  own- 
er and  in  some  other  manner  than  that  pro- 
vided In  the  ordinance  (or  in  the  statute  of 
1883),  or  that  the  city  had  a  right  to  so  take 
It.  The  findings  of  the  court  show  a  procla- 
mation by  the  mayor  calling  an  election  to 
vote  upon  a  proposition  to  vote  bonds  for  the 
purchase  or  erection  of  waterworks,  reciting 
that  the  proceedings  are  taken  under  certain 
specified  sections,  Incladlng  section  12  of 
clinpter  82,  p.  172,  of  the  Laws  of  1807.  This 
is  the  section,  already  referred  to,  providing 
for  a  valuation  of  the  waterworks  by  com- 
missioners appointed  by  the  district  court 
and  county  commissioners,  and  the  city  could 
hardly  Invoke  its  aid  without  admitting  a 
design  to  acquire  the  property  under  Its  pro- 
visions. But  the  plaintiff  in  error  complains 
that  this  finding  has  no  support  In  the  evi- 
dence, and  the  objection  appears  to  be  well 
founded.  However,  the  finding  is  of  no  Im- 
portance except  for  the  purpose  indicated, 
and  elsewhere  in  the  record  there  is  found 
an  affidavit  that  an  attorney  of  the  city  had 
admitted  In  open  court,  during  the  progress 
of  the  litigation,  that  defendants  were  pro- 
ceeding under  the  act  of  1897  to  acquire  the 
propertj-.  TTnder  all  the  circumstances  of 
the  case,  this  will  be  held  to  be  a  sufficient 
showing  in  this  regard. 

Plaintiff  in  error  claims  that  the  company 
had  no  vested  right  In  the  method  provided 
by  the  contract  and  statute  ot  1883  for  fixing 
the  value  of  the  proi>erty  In  case  of  a  sale  to 
the  city,  and  cites  in  support  of  the  conten- 
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tlon  Spring  Valley  Water- Worka  ▼.  Scbott- 
ler.  110  U.  S.  847,  4  Snp.  Ct.  48,  28  U  Ed. 
173;  Same  t.  Board  of  Snp'rs  of  San  Francis- 
co, 61  CaL  3,  and  Spring  Valley  Water-Wortw 
T.  Bartlett  (O.  a)  16  Fed.  616.  It  cannot  be 
doubted  that  an  agreement  to  sell  npon  a  val- 
nation  to  be  fixed  by  tbree  appraisers,  one  of 
tbem  to  be  cbosen  by  the  company,  cannot  be 
made  tbe  basis  of  a  compulsory  sale  at  a 
valnatlon  to  be  settled  by  a  commission  in 
tbe  selection  of  whom  tbe  company  has  no 
▼Dice.  The  manner  of  selecting  the  persons 
who  are  to  decide  tbe  selling  price  is  a  sub- 
stantial part  of  such  a  contract  State  r. 
McPeak,  31  Neb.  139,  47  N.  W.  691.  In  the 
cases  cited  It  Is  held  that  a  prlyate  corpora- 
tion organized  under  a  law  authorizing  it  to 
snpply  water  at  rates  to  be  fixed  by  a  com- 
mission, part  of  the  members  of  which  were 
to  be  selected  by  Itself,  may  be  required  to 
submit  to  a  later  law  substituting  for  such 
commission  a  tribunal,  in  the  formation  of 
wblcb  it  was  given  no  voice.  But  these  de- 
cisions do  not  proceed  npon  the  theory  that 
the  cbange  in  the  method  of  fixing  tbe  char- 
ges for  water  did  not  affect  the  substantial 
Interests  of  the  company.  They  rested  upon 
two  wholly  different  principles.  One  was 
tba^  "whenever  private  property  is  affected 
by  a  public  use,  the  public,  through  the  Leg- 
islature, may  determine  the  compensation  he 
may  charge  for  the  use  of  his  property." 
Tbe  water  company  being  under  an  obliga- 
tion to  fumlab  water  at  reasonable  rates,  it 
was  held  to  be  competent  for  the  Legisla- 
ture to  provide  its  own  method  of  insuring 
their  reasonableness.  But  it  does  not  follow 
that  the  state  can  through  any  agency  de- 
termine at  what  price  one  shall  sell  his 
j^ropeity.  It  is  not  apparent  In  tbe  present 
case  that  the  company  was  under  any  obli- 
gation to  sell  at  a  reasonable  price,  or  at  any 
price  except  such  as  should  be  fixed  by  tbe 
plan  to  which  it  had  agreed.  The  other  con- 
sideration upon  which  the  Oallfornla  statute 
was  upheld  was  the  reservation  by  the  state 
Constitution  of  the  power  to  amend  any  law 
for  tbe  formation  of  corporations.  Tbe  orig- 
inal statutory  provision  for  fixing  the  water 
rates,  the  benefit  of  which  the  company 
sougbt  to  retain,  was  a  part  of  the  very  act 
under  whlcb  tbe  corporation  was  formed, 
and  the  case  was  therefore  within  the  ex- 
press terms  of  the  constitutional  reservation. 
The  power  of  amending  acts  conferring  cor- 
porate powers  Is  reserved  by  tbe  Kansas 
Oonstitutlon.  Const  art  12,  |  1.  But  the 
statute  of  1883,  the  protection  of  which  the 
company  claims,  did  not  relate  to  a  grant  of 
fraocblses  to  a  corporation  as  such.  It  au- 
thorised certain  rights  to  be  given  by  tbe 
city  "to  any  person  or  persons,  company  or 
corporattons."  See  State  v.  Haun,  61  Kan. 
146,  59  Pac.  340.  47  L.  B.  A.  369;  County  of 
Santa  Clara  v.  So.  Pac  R.  Co.  (C.  C.)  18  Fed. 
885.  The  authorities  referred  to,  therefore, 
have  not  the  full  effect  claimed  for  them. 
However,  ths  question  upon  whlcb  they  an 


dted  does  not  arise  here,  for  the  Legislature 
has  not  attempted  to  change  tbe  contract 
made  by  the  dty  and  the  water  company. 
The  statute  of  1887  did  not  amend  that  of 
1883.  It  did  not  seek  to  enforce  the  sale  of 
the  property  under  the  contract  (or  the  ear- 
lier statute),  at  a  price  to  be  fixed  by  a  new 
plan.  It  attempted  to  enable  the  city  to 
acquire  waterworks  by  an  entirely  different 
method— that  of  condemnation.  It  Is  compe- 
tent for  the  Legislature  to  authorize  the  tak- 
ing of  a  waterworks  system  by  the  right  of 
eminent  domain,  notwithstanding  existing 
contracts  with  Uie  municipality,  for  whlcb 
allowance  may  be  made  In  awarding  dam- 
ages. Long  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  686,  17  Sup.  Ct  718,  41 
L.  Ed.  1165.  Section  12  of  chapter  82,  p.  172, 
of  the  Laws  of  1897  (section  664,  Qen.  St 
1901),  If  It  had  been  valid,  would  have  au- 
thorized the  acquisition  of  the  property  by 
payment  of  the  value  as  determined  by  the 
means  it  provided,  in  spite  of  tbe  company's 
contract  rights,  unless  an  Intention  to  pre- 
vent an  interference  with  them  might  be  de- 
rived from  tbe  requirement  that  the  valua- 
tion should  be  made  "exclusive  of  tbe  city's 
franchise  or  property'  element  therein."  But 
by  reason  of  tbe  defective  title  the  section 
was  ineffective  for  any  purpose. 

It  Is  suggested,  however,  that  sufficient 
power  to  acquire  tbe  property  may  be  found 
in  section  4  of  chapter  73,  p.  128,  of  tbe  Laws 
of  1891  (section  772,  Oen.  St  1901).  As  al- 
ready stated,  that  section  provided  for  the 
condemnation  of  waterworks,  and  was  the 
basis  of  the  1897  section,  which  was  practi- 
cally a  re-enactment  of  It  with  a  few  chan- 
ges, chiefly  those  necessary  to  extend  its  pro- 
visions to  other  public  utilities  than  water- 
works. Such  an  enactment  of  a  new  statute 
covering  its  entire  subject-matter  obviously 
effected  the  repeal  of  the  earlier  section,  un- 
less this  result  was  prevented  by  the  later 
section  being  inoperative  by  reason  of  the  de- 
fect In  the  title.  But  even  if  this  section  of 
the  statute  of  1881  Is  still  In  force,  the  iur 
qulry  remains  whether  it  applies  to  any  wa- 
terworks other  than  such  as  may  have  been 
constructed  under  tbe  provisions  of  that  act 
Its  language  Is:  "No  grant  or  contract  pro- 
vided for  In  the  preceding  section  relating  to 
the  construction  of  waterworks  shall  coor 
tinue  for  a  longer  period  than  twenty  years; 
and  any  such  grant  or  contract  may  be  ten- 
mlnated  at  any  time  after  the  expiration  of 
ten  yean  from  tbe  making  of  tbe  same,  or 
such  less  time  as  may  be  fixed  at  the  time 
of  making  such  grant  or  contract;  and  the 
city  may  acquire  title  to  the  water-works 
propertyi  and  all  tbe  rights,  privileges  and 
franchises  thereto  pertaining,  in  the  manner 
following."  Probably  tbe  Legislature  as- 
sumed that  all  waterworks  constructed  un- 
der the  former  act  would  be  governed  by 
Its  provisions,  notwithstanding  its  repeal. 
There  Is  an  obvious  difference  between  the 
language  Just  quoted  and  tbs  conesponding 
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part  of  the  1897  statute,  which  by  Its  terms 
was  made  applicable  to  any  waterworks. 
Aa  was  said  in  Enterprise  t.  Smith,  supra, 
statutes  attempting  to  assert  the  sovereign 
power  of  dispossessing  the  citizen  of  his 
property  must  be  strictly  construed.  We 
hold  that  the  statute  in  question  applied  only 
to  waterworks  constructed  under  the  provi- 
sions of  that  act.  There  being  no  way  other 
than  that  provided  in  the  ordinance  by  which 
the  city  can  lawfully  acquire  the  waterworks 
here  involved  without  the  consent  of  the  de- 
fendant, there  was  no  error  in  the  judgment 
enjoining  them  from  attempting  to  do  so. 

Plaintiff  in  error  contends  that  the  prelim- 
inary injunction  was  Improvldently  granted, 
and  should  have  been  vacated.  The  final 
judgment  was  in  no  way  dependent  upon  or 
influenced  by  the  rulings  relating  to  the  pre- 
liminary injunction,  and,  since  the  decree  for 
a  perpetual  injunction  is  approved  by  this 
court,  there  is  no  purpose  in  examining  into 
the  regularity  of  the  temporary  order. 

What  has  already  been  said  Is  sufficient  to 
determine  the  result  of  this  proceeding— that 
the  judgment  of  the  district  coiui:  must  be 
affirmed.  But  to  stop  here  would  be  to  leave 
unsettled  the  principal  matter  of  controversy 
between  the  parties — the  question  whether 
the  attempted  ratification  of  the  contract  by 
the  act  of  1883  was  effective.  The  question 
is  presented  in  the  record  by  the  declaration 
In  the  final  Judgment  that  the  ordinance  was 
valid,  and,  as  it  has  been  fully  argued  on  both 
Bides,  it  will  be  considered  and  decided.  The 
grounds  upon  which  the  statute  is  attacked 
are  three:  (1)  That  the  part  under  discussion 
was  not  within  the  title;  (2)  that  it  was  void 
because  the  Legislature  could  not  by  subse- 
quent enactment  give  vitality  to  a  contract 
which  was  beyond  the  power  of  the  city  when 
made;  and  (3)  that  it  was  obnoxious  to  the 
several  constitutional  provisions  requiring 
general  laws  to  have  a  uniform  operation,  and 
forbidding  special  legislation  granting  cor- 
porate powers,  or  providing  for  the  organiza- 
tion of  cities,  or  in  any  case  where  a  general 
law  can  be  made  applicable. 

The  title  was  "an  act  to  amend  [certain  sec- 
tions of]  au  act  entitled  'An  act  to  Incorporate 
and  regulate  cities  of  the  first  class,  and  to 
repeal  all  prior  acts  relating  thereto,'  approved 
March  4,  1881."  It  is  argued  that  neither  this 
title  nor  the  title  of  the  act  of  1881,  which  is 
included  within  it,  is  broad  enough  to  cover 
a  provision  legalizing  existing  ordinances. 
Existing  ordinances  were  sought  to  be  legal- 
lised,  however,  only  so  far  as  they  related  to 
the  subjects  Involved  In  the  amended  sections 
and  conformed  to  the  requirements  of  the  new 
act  in  reference  thereto.  This  seems  entirely 
pertinent  to  the  matter  of  the  regulation  of 
cities  of  the  class  affected.  It  would  serve  no 
good  purpose  to  review  the  cases  arising  un- 
der the  requirement  that  the  title  and  body 
of  an  act  sliould  agree.  It  is  sufficient  to  say 
that  we  do  not  deem  this  title  misleading. 
•    There  are  cases  holding  that  the  contract 


of  a  municipality,  void  for  want  of  capacity, 
cannot  be  validated  by  subsequent  legisla- 
tion, but  the  great  weight  of  authority  is  to 
the  contrary.  In  Brown  v.  Mayor,  63  N.  Y. 
23!),  it  is  said:  "The  power  of  the  Legislature 
to  ratify  a  contract,  entered  into  by  a  munici- 
pal corporation  for  a  public  purpose,  which  is 
ultra  vires,  results  from  its  power  to  have 
originally  authorized  the  very  contract  which 
was  made.  Municipal  corporations  are  agen- 
cies of  the  state,  through  which  the  sovereign 
power  acts  in  matters  of  local  concern.  It 
may  confer  upon  tliem,  subject  to  such  con- 
stitutional restraints  as  exist,  power  to  enter 
into  contracts,  and  may  annex  such  limita- 
tions and  conditions  to  its  exercise  as,  in  its 
discretion,  It  deems  proper  for  the  protection 
of  the  public  Interests.  The  right  to  limit  In- 
volves the  power  to  dispense  with  limitations; 
and  In  this  case,  as  the  Legislature  could 
liave  authorized  this  contract  without  previ- 
ous advertisement  or  competitive  bidding,  it 
may  affirm  the  contract,  although  made  orig- 
inally without  authority  of  law."  See  other 
cases  cited  in  note  to  Steele  Co.  v.  Erskine, 
98  Fed.  215,  39  C.  C.  A.  173, 181;  also  O'llara 
V.  State,  112  N.  Y.  146,  19  N.  B.  630,  2  L.  R. 
A.  603,  8  Am.  St.  Rep.  726;  Los  Angeles 
Water  Co.  v.  City  of  Los  Angeles  (C.  C.)  88 
Fed.  720;  Chesapeake  &  P.  TeL  Co.  v.  Mayor 
(Md.)  43  Atl.  784;  State  ex  rel.  v.  Miller,  66 
Mo.  328;  Morris  v.  State  ex  rel.,  62  Tex.  728; 
Railway  Co.  v.  Carthage,  18  Ohio  Cir.  Ct  R. 
216;  note  to  Hasbrouck  v.  Milwaukee,  80  Am. 
Dec.  730,  ISi.  The  present  case  is  not  within 
the  rule  applied  in  Commissioners  of  Shaw- 
nee Co.  V.  Carter,  2  Kan.  115,  and  Felix  v. 
Wallace  Co.,  62  Kan.  832,  62  Pac.  667.  Those 
cases  denied  the  right  of  the  Legislature  to 
perform  the  judicial  function  of  determining 
the  validity  of  claims  asserted  against  muni- 
cipalities. Here  existing  contracts  were  con- 
firmed only  so  far  as  they  would  be  author- 
ized under  the  powers  conferred  by  the  new 
act. 

The  argument  against  the  statute  upon  the 
ground  that  it  is  within  the  constitutional 
prohibition  against  special  legislation  derives 
plausibility  from  the  consideration  that,  so 
far  as  the  part  now  in  question  is  concerned, 
it  applied  solely  to  conditions  existing  when 
the  act  was  passed,  and  could  have  no  future 
operation,  and,  whether  the  ordinances  to  be 
affected  by  It  were  few  or  many,  their  number 
was  fixed  and  definite,  and  not  capable  of  en- 
largement So  much  of  section  1  of  chapter 
66,  p.  02,  of  the  laws  of  1803  (secUon  635, 
Gen.  St.  1901),  as  excluded  from  corporate 
limits  such  parts  of  town  sites  as  had  already 
been  vacated,  was  open  to  the  same  objection. 
But  that  act  was  upheld  by  the  Court  of  Ap- 
peals CTown  Co.  V.  City  of  Smith  Center,  6 
Kan.  App.  252,  51  Pac.  801)  in  a  decision 
afterwards  affirmed  by  this  court  (60  Kan. 
&'>7,  56  Pac.  1131).  The  case  chiefly  relied  up- 
on In  this  connection  by  plaintiff  in  error  Is 
Cedar  Rapids  Water  Co.  v.  City  of  Cedar 
Rapids  (Iowa)  91  N.  W.  1081.    Ther^  the 
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dtr  of  Cedar  Saplda  haying  passed  an  ordl- 
nanoe  In  excess  of  its  powers,  the  Legislature 
by  a  special  act  attempted  to  give  it  validity. 
The  court  held  the  attempt  to  be  ineffectual, 
but  for  the  express  reason  that  the  practical 
effect  of  the  act  was  to  except  a  single  muni- 
cipality from  the  operation  of  the  general  law 
relating  to  cities  of  Its  class,  and  thereby  to 
destroy  the  imlformlty  of  its  operation.  Here 
the  practical  effect  of  the  portion  of  the  act 
complained  of,  so  far  from  tending  to  prevent 
uniformity  In  the  regulation  of  cities  of  the 
first  class,  distinctly  tends  to  promote  It.  The 
new  methods  put  In  force  as  to  such  cities 
generally  are  made  so  far  as  possible  to  reach 
back  and  apply  to  steps  already  taken  before 
thdr  adoption,  so  that  different  rules  should 
not  obtain  In  different  cities,  or  even  in  the 
same  dty.  with  respect  to  similar  matters. 
Similar  acta  were  upheld  against  the  same  ob- 
JectloBs  In  Kumler  v.  Lilsbee,  38  Ohio  St  445, 
and  in  Weed  v.  Common  Council  (Sup.)  71 
N.  Y.  Supp.  282,  same.  In  Klttlnger  v.  Buf- 
falo Ttactlon  Co..  leO  N.  T.  877,  K4  N.  B. 
lOSl,  It  was  said  of  an  act  confirming  certain 
sonsents  previously  given  by  cities  for  the 
operation  of  street  railroads:  "This  act  is 
genend  in  terms,  and  applies  to  every  situa- 
tion, like  that  therein  described.  In  all  of  the 
cities  of  the  first  and  second  class  in  this  state. 
How  many  there  may  be  we  have  no  means  of 
ascertaining,  and  it  Is  not  necessary  for  the 
one  claiming  the  benefits  of  the  statute  to 
show  that  other  corporations  In  the  same  or 
other  cities  enjoy  the  advantages  of  it  The 
constitutionality  of  a  statute  is  not  determin- 
ed by  matters  outside  of  the  statute,  but  from 
the  statute  itself."  In  Flynn  v.  Little  Falls 
Electric  ft  Water  Co.,  74  Minn.  180,  77  N.  W. 
38,  78  N.  W.  106,  It  Is  said:  "We  think  coun- 
sel f<Hr  the  plaintiff  have  overlooked  the  fact 
that  this  Is  merely  a  curative  act  intended 
to  provide  for  a  temjwrary  object,  to  wit  the 
legalizing  of  a  certain  class  of  existing  village 
ordinances  and  contracts.  For  such  a  purpose 
a  really  distinctive  class  may,  and  often  must, 
be  based  upon  existing  temporary  drcum- 
Btances.  Hence  the  act  Is  not  subject  to  the 
objection  of  being  special  legislation,  if  it  In 
fact  Includes  all  existing  village  ordinances 
and  contracts  similarly  situated  as  respects 
the  subject  and  object  of  the  act"  In  Read 
▼.  Flattsmonth,  107  U.  8.  668,  2  Sup.  Ct  208, 
27  li.  XSd.  414,  It  Is  said,  a. curative  act  being 
imder  eonslderatlon:  "The  language  of  the 
Constltntlon,  forbidding  spedal  legislation  of 
that  description  conferring  corporate  powers, 
evidently  refers  to  grants  of  authority  to  be 
a«dawd  by  the  body  Itself  and  in  the  future, 
and  a  consideration  of  the  evil  Intended  to  be 
remedied  by  the  prohibition  will  confine  it  to 
grants  of  that  character,  and  will  not  Indude 
a  statnte  like  that  now  under  discussion." 
In  Sprfngflekl  Safe  Deposit  Co.  v.  City  of  At- 
tica. 85  Fed.  887,  29  a  a  A.  214.  it  la  said  of 
various  Kansas  cases  dted.  Including  City  of 
Topdui  T.  GUlett  82  Kan.  431,  4  Pac.  800; 
"TbBf  do  not  sustain  the  contention  that  the 


Legislature  of  Kansas  has  no  right  to  pass  a 
law,  applicable  to  a  particular  municipal  cor- 
poration, legalizing  acta  already  done,  which 
are  Invalid  by  reason  of  a  defective  or  irregu- 
lar exercise  of  some  corporate  power,  al- 
though tlie  act  works  no  change  In  the  pow*  - 
era  ot  the  corporation  to  be  exerdsed  in  fo^ 
ture."  In  the  syllabus  of  Windsor  v.  City  of 
Des  Moines,  101  Iowa,  343,  70  N.  W.  214,  It 
Is  said:  "Act  April  10,  1894,  to  legalize  cer- 
tain unexecuted  grading  contracts  made  by 
the  dty  of  Des  Moines  which  were  Invalid  by 
reason  of  defects  in  the  notice  of  proposals  for 
bids,  is  a  valid  curative  act  and  does  not  con- 
travene Const,  art  3,  I  80,  forbidding  the 
passage  of  local  or  special  laws  for  the  Incor- 
poration of  dtiee  and  towns."  We  hold  that 
the  act  In  question  is  not  within  the  purpose 
and  Intent  of  any  of  the  constitutional  inhibi- 
tions, and  that  the  trial  court  ruled  correctly 
that  the  ordinance  and  contract  were  valid. 

The  Judgment  Is  affirmed.    All  the  Justices 
ooncuirlng. 


(8  Ariz.  4U} 
DENT  v.  UNITED  STATES. 

(Supreme  Court  of  Arizona.    March  26,  1904.) 

CORSTITDTIONAL  IJk.W— DELKOATION  OV  LXOIS- 
UIlTIVK  FOWEB— rOBEST  BE8KBVATI0N. 


1.  Act  June  4,  1887,  c  2,  i  1  (30  Stat  85), 
.  'ovlding  that  the  Secretary  of  the  Interior  may 
make  rules  and  regulations  to  regulate  the  occu- 


pancy and  use  of  public  forest  reservations  and 
to  preserve  the  forests  thereon,  and  that  any 
violation  of  such  rules  and  regulations  shall  be 
punished  as  provided  for  in  Act  June  4,  1888, 
c.  340  (25  Stat  106),  amending  Rev.  St  |  6388 
[U.  S.  Comp.  St  1901,  p.  36^],  is  not  uncon- 
stitutional as  delegating  legislative  power  to  the 
Secretary  of  the  Interior. 

2.  A  decision  of  the  Circuit  Court  of  Appeals 
will  be  followed  in  a  case  not  appealable  there, 
merely  because  only  a  constitutional  question 
Is  involved. 

On  Rehearing. 

The  appellant  was  convicted  of  the  crime 
of  pasturing  sheep  upon  the  public  lands  in 
a  forest  reservation,  in  violation  of  the  rules 
of  the  Secretary  of  the  Interior,  promulgated 
under  authority  of  Act  (3ong.  June  4,  1887,  c. 
2,  I  1  (30  Stat  35),  which  act  provides  that 
any  violation  of  such  rules  shall  be  punished 
by  fine  or  imprisonment 

The  former  opinion  of  the  court  will  be . 
found  In  71  Pac.  820. 


KENT,  C.  J.  A  rehearing  having  beoi 
granted  at  this  term  of  court,  this  case  has 
been  again  argued  by  counseL  Since  we  ren- 
dered our  decision  at  a  former  term,  the  case 
of  Dastervigues  v.  United  States,  122  Fed.  . 
80,  68  a  C.  A.  846,  has  been  reported.  In 
that  case  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  has  held  that  the  act  la 
question  did  not  delegate  legislative  power 
to  the  Secretary,  and  was  not  unconstitution- 
al. Inasmuch  as  under  the  act  creating  the 
Circuit  Cburts  of  Appeal,  such  court  exer- ' 
dses  appellate  Jurisdiction  over  this  court  In 
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criminal  eases  Bnch  as  tbtt  one  at  bar,  we 
feel  that  a  decision  of  tbat  court;  although 
made  in  a  dvll  and  not  a  criminal  case,  ex- 
pressly holding  that  the  act  In  question  is 
constitutional  and  a  valid  delegation  of  pow- 
er, Is  binding  upon  us  in  this  case;  and  If  It 
be  true  that  the  sole  question  involved  In 
this  case  Is  the  constitutionality  of  the  act, 
and  an  appeal  will  not  He  in  this  case  from 
our  decision  to  the  Circuit  Court  of  Aji^als 
—a  question  which  it  is  not  proper  for  us  to 
determine— we  still  feel  that  the  determina- 
tion of  the  Circuit  Court  of  Appeals  is  bind- 
ing upon  us.  An  appeal  does  not  lie  from 
our  decision  In  tills  case  to  the  Supreme 
Court  of  the  United  States,  and  yet,  if  such 
court  had  determined  the  question  of  the 
constitutionality  of  the  act,  such  determi- 
nation would  be  binding  upon  us.  Inasmuch 
as  the  Circuit  Court  of  Appeals  is  a  court 
exercising  appellate  jurisdiction  over  us  in 
criminal  cases  of  this  character,  we  are  in 
like  manner  bound  by  Its  determination  up- 
on this  question,  although  the  record  may 
prevent  an  appeal  being  taken  to  such  court 
In  the  particular  case  before  us.  Indeed,  If 
it  be  true  that  no  appeal  lies  to  any  court 
from  our  decision  In  capital  cases,  or  In  crim- 
inal cases  where  the  constitutionality  of  a 
federal  statute  la  the  sole  question  Involved, 
but  the  right  of  review  of  our  decisions  in 
criminal  cases  Is  confined  to  the  appellate 
Jurisdiction  of  the  Circuit  Court  of  Appeals 
in  minor  criminal  cases,  and  when  less  Im- 
portant questions  are  involved,  this  some- 
what anomalous  condition  of  the  law  should 
not  prevent  our  recognizing  the  binding  force 
of  a  determination  of  such  Circuit  Court  of 
Appeals  upon  such  constitutional  question, 
since.  If  the  record  In  this  case  presented  oth- 
er questions  for  review,  thereby  giving  it 
Jurisdiction,  such  court  undoubtedly  would 
have  the  right  to,  and  would,  review  In  con- 
nection therewith  our  determination  upon  the 
constitutional  question  involved.  Therefore, 
if  it  be  that  the  correctness  of  our  determi- 
nation upou  the  constitutional  question  can- 
not be  passed  upon  by  such  court  in  this 
IMrtlcuIar  case,  it  Is  perhaps  for  that  reason 
all  the  more  incumbent  upon  us  to  follow  in 
the  path  marked  out  for  us  by  that  court 
Famsworth  v.  Montana,  129  U.  8.  104,  9 
Sup.  Ot  253,  32  L.  Ed.  616;  Cross  v.  United 
States,  145  U.  S.  671,  12  Sup.  Ot  842,  36  Ia 
Bd.  821;  Chapman  ▼.  United  States,  164  U. 
S.  436,  17  Sup.  Ct  76,  41  L.  Ed.  604;  In  re 
Heath,  144  U.  8.  92,  12  Sup.  Ct  615,  86  L. 
Bd.  858;  Carter  t.  Roberts,  177  U.  S.  496, 
ao  Sup.  Ct  713,  44  L.  Ed.  861;  Holt  v.  In- 
diana Co.,  80  Fed.  1,  25  0.  C.  A.  301;  Teza.a 
A  P.  R.  Co.  Y.  Bloom,  60  Fed.  979,  9  C.  C. 
A.  800;  Hublnger  Co.  v.  Ry.  Co.,  98  Fed. 
897,  89  a  a  A.  336;  Davis  ▼.  Burke,  97  Fed. 
601,  38  O.  C.  A.  290.  As  we  feel  that  we  are 
in  any  event  controlled  by  the  decision  In 
the  Dastervignes  Case,  we  do  not  think  it 
necessary  to  state  to  what  extent  we  have 
duuiged  our  Tiew«  from  our  original  holding 


in  the  light  of  a  furtber  examlnatl<ni  of  the 
question  and  the  fuller  discussion  afforded 
us  upon  the  reargument 

Judgment  will  be  entered  affirming  the 
Judgment  entered  In  the  lower  court  In  fa* 
vor  of  the  United  States. 

DAVIS  and  DOAN,  JJ.,  concor. 


(8  ArlE.  $36) 
TERRITORY  ▼.  RICHARDSON  et  al. 
(Supreme  Court  of  Arizona.    March  26,  1904.) 

UALICIOUS  INJUBT  TO  FBIVATS  KOAD— INDICT- 

IIENT— SUTFICIENCT  —  FITBLIO  HIQHWATa— 

PBIVATE   BOADS— WHAT  CONSTITUTES. 

1.  Rev.  St  1901,  par.  3956.  declares  that  all 
roads  located  as  public  highways  by  the  super- 
visors, or  roads  In  public  use  which  have  been 
recorded  as  public  highways,  shall  be  public 
highways,  ana  all  roads  not  oominK  withm  the 
foregoing  provisions  are  vacated.  Section  3972 
authorizes  the  board  of  supervisors  to  lay  out 
public  or  private  roads  In  the  manner  therein 
prescribed.  Beld^  that  public  highways  are  such 
only  as  come  within  toe  statutory  provisions, 
and  private  roads  are  such  as  are  duly  laid  out 
by  the  public  authorities,  and  roads  merel;^  es- 
tablished without  authority  for  the  convenience 
of  individuals  ax«  neither  public  nor  private 
roads. 

2.  Pen.  Code,  f  524,  making  it  punishable  to 
maliciously  injure  any  public  highway  or  "pri- 
vate way  laid  out  by  authority  of  law,"  does 
not  make  it  a  criminal  offense  to  commit  an 
injurv  to  a  private  way  not  laid  out  by  author- 
ity of  law. 

8.  An  indictment  under  Pen.  Code,  |  524,  for 
maliciously  injuring  a  private  way,  which  al- 
leges that  defendant  Injured  a  private  way  "laid 
out  by  authority  of  law,"  is  fatally  detective, 
for  failing  to  aver  the  facts  showing  that  the 
way  was  laid  out  by  authority  of  law:  the  al- 
legation quoted  being  descriptive,  mercay. 

Appeal  from  District  Court,  Santa  Cruz 
County;  before  Justice  Davis. 

R.  R.  Richardson  and  another  were  In- 
dicted for  maliciously  Injuring  a  private 
way.  From  a  Judgment  sustaining  a  demur- 
rer to  the  indictment,  the  territory  appeals. 
AtBrmed. 

Wells,  Atty.  Gten.,  and  Smith  ft  Ives,  for 
the  Territory.  Hereford  ft  Hazard,  for  ap- 
pellees. 

KENT,  O.  J.  Section  624  of  the  Penal 
Code  of  Arizona  reads  as  follows:  "Every 
person  who  maliciously  digs  up,  removes,  dis- 
places, breaks  or  otherwise  injures  or  de- 
stroys any  public  highway  or  bridge,  or  any 
private  way  laid  out  by  authority  of  law,  or 
bridge  upon  such  highway  or  private  way. 
Is  punishable  by  Imprisonment  in  the  terri- 
torial prlscm  not  exceeding  five  years,  or  In 
the  county  Jail  not  exceeding  edx  months." 
Under  this  section  an  indictment  was  found 
against  the  defendants  in  the  following 
terms:  "R.  R.  Richardson  and  James  John- 
son are  accused  by  the  grand  Jury  of  the 
connty  of  Santa  Cruz,  territory  of  Arizona, 
by  this  indictment  found  on  the  22d  day  of 
December,  A.  D.  1908,  of  the  crime  of  digging 
up  a  private  way  laid  oat  b/  antbwltj  «C 
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law,  committed  as  fonowa,  to  wit:  The  said 
B.  R.  Richardson  and  James  Jobnson  on  or 
abont  the  17th  day  of  September,  A.  D. 
1908,  and  before  the  finding  of  thla  indict- 
ment, at  the  county  of  Santa  Cruz,  territory 
of  Arizona,  did  unlawfully,  willfully,  f©- 
lonlonsly,  and  malldonsly  dig  up  a  private 
way  laid  out  by  authority  of  law,  to  wit,  the 
private  way  In  said  Santa  Crua  county,  ter- 
ritory of  Arizona,  leading  from  the  county 
road  between  Harshaw  and  Washington 
Camp  to  the  Trench  Mine,  by  digging  a 
shaft  across  the  center  of  said  private  way, 
said  shaft  being  about  six  feet  long,  four 
feet  wide,  and  five  feet  deep,  at  a  point 
abont  one  hundred  and  fifty  feet  from  the 
said  county  road  leading  from  Harshaw  to 
Washington  Camp,  contrary,"  etc.  A  demurs 
rer  was  interposed  to  this  indictment  on  the 
ground  that  the  indictment  did  not  charge 
a  public  offense  or  any  offense  against  the 
defendants;  that  the  indictment  failed  to 
cbaige  that  the  way  was  a  private  way,  or 
what  private  way  was  intended,  or  to  whom 
the  same  belonged,  or  whether  the  digging 
was  without  the  consent  of  the  owner  of 
the  way,  or  whether  the  way  was  laid  out  by 
authority  of  the  law  of  Arizona  or  elsewhere; 
and  that  the  Indictment  was  not  direct  and 
certain  as  to  the  offense,  or  as  to  the  drcmn- 
■tances  of  the  offense.  The  demurrer  was 
sustained  by  the  court,  and  the  territory  IiaB 
biongbt  this  appeal. 

We  find  in  the  Revised  Statutes  the  fol- 
lowing provislcns  pertinent  to  the  question 
raised  on  this  appeal: 

"Par.  3956.  All  roads  and  highways  In 
the  territory  of  Arizona  which  have  been  lo- 
cated as  public  highways  by  order  of  the 
board  of  supervison,  and  all  roads  in  public 
use  which  have  been  recorded  as  public  high- 
ways, or  which  may  be  recorded  by  authority 
of  the  board  of  supervisors,  from  and  after 
the  passage  of  this  title,  are  hereby  declared 
public  highways;  and  all  roads  in  the  terri- 
tory of  Arizona  now  in  public  use,  which  do 
not  come  within  the  foregoing  provisions  of 
this  section,  are  hereby  declared  vacated. 
•    •    • 

"Par.  3A72.  The  board  of  sapervisors,  on 
presentation  of  a  petition,  signed  by  ten  or 
more  persons,  residents  of  the  connty,  and 
paying  road  taxes  therein,  praying  for  a 
pQbllc  road  to  be  laid  out  or  changed  within 
the  connty,  or  a  petition  signed  by  one  or 
more  persons,  praying  for  a  private  road 
or  lane  to  be  laid  out  from  the  ranch  or 
dwelling  of  any  person  to  the  public  road, 
and  designating  the  location  of  the  road  to 
be  established  as  prayed  for,  shall  cause  no- 
tice •  •  •  provided,  that  all  damages 
and  expenses  accruing  from  the  location  of 
any  private  road  or  lane  shall  be  paid  by  the 
party  or  parties  petitioning  for  said  road; 
and  the  board  of  supervisors  may,  before 
acting  upon  any  petition  for  such  private 
voad  or  lane,  require  snch  a  bond  from  the 
party  or  parties  so  petitioning,  as  shall  In 


fbeir  Judgment  seem  proper,  to  bo  held  as 
security  for  all  damages  or  expense  accruing 
from  the  location  of  aaid  road,  liabilities  up- 
on said  lionds  to  be  collected  as  is  provided 
by  law  in  similar  cases.    •    •    • 

"Par.  614.  Bhrery  city  •  •  •  shall  have 
the  power  to  lay  out  •  •  *  maintain  and 
Improve  streets,  etc. 

"Par.  8990.  In  all  of  the  towns  in  the  ter* 
ritory  not  Incorporated,  and  containing  a 
population  of  more  than  five  hundred  souls, 
the  streets  shall  be  considered  as  public  high- 
ways, and  under  ttie  control  of  the  board  of 
supervisors  of  the  county  ia  which  such 
towns  may  be  situated. 

"Par.  899S.  Any  person  or  persons  desiring 
to  construct  and  maintain  a  toll  road  within 
one  or  more  counties  of  this  torltory,  shall 
make^  sign  and  acknowledge,  before  some 
officer  entitled  to  take  acknowledgrment  of 
deeds,  a  certificate  specifying,  first,  the  name 
by  which  the  road  shall  be  known,  and,  sec- 
ond, the  names  of  the  places  which  shall  con- 
stitute the  termini  of  said  road.  Such  c&e- 
tlflcate  shall  be  accompanied,"  etc. 

We  find  no  reference  to  private  ways  or 
private  roads  in  the  statute,  other  than  as 
contained  in  the  sections  hereinbefore  re- 
ferred to.  In  the  common  acceptation  of  the 
tei-m,  roads  or  ways  are  considered  to  be 
either  public  or  private;  but,  in  the  legal  ac- 
ceptation, a  way  may  be  a  road  that  is  nei- 
ther a  public  highway  nor  a  private  road  or 
way,  under  our  statutes.  Public  highways 
are  such  only  as  come  within  the  express 
provisions  of  the  statutes  declaring  them  to 
be  such.  The  statutes  do  not  define  a  pri- 
vate road  or  way.  At  common  law  a  pri- 
vate way  Is  the  right  of  passage  over  or  un- 
der another  person's  ground,  which  belongs 
to  and  is  for  the  use  of  individuals— one  or 
more — as  distinct  from  a  way  that  Is  used  by 
the  public  in  general,  and  such  a  way  is  an 
easement  1  Am.  &  Eug.  Enc.  of  Law  (2d 
Ed.)  p.  3.  Such  a  private  way  may  be  ac- 
quired by  grant,  reservation,  prescription,' 
or  under  a  statute  authorizing  Its  establish- 
ment In  contemplation  of  law,  therefore, 
though  perhaps  commonly  known  and  spoken' 
of  Indiscriminately  as  public  and  as  private 
roads,  many,  if  not  a  majority,  of  the  roads 
and  ways  running  throughout  all  parts  of  the 
territory,  and  frequently  in  general  public 
use,  are  neither  public  highways  nor  private 
ways,  but  are  simply  roads  established  with- 
out authority  for  the  convenience  of  In- 
dividuals, and  without  a  legal  status  either 
as  public  highways  or  private  ways.  Such 
roads,  where  they  may  have  heretofore  ex- 
Isted  as  public  highways,  and  where  no  right 
has  vested,  have  by  the  Legislature  been  de- 
clared vacated.  This  action  of  the  Legisla- 
ture, however,  does  not  create  them  private 
ways.  The  Legislature  has  made  it  clear 
that  it  was  not  its  intention  to  make  it  a 
criminal  offense  to  commit  ao  injury  to  any 
such  class  of  roads,  even  if  tbey  might  be 
considered  as  private  ways.    Our  Penal  Coda 
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In  tbe  section  under  discnsslon  baa  express- 
ly limited  sucl)  injury  to  iojury  to  public 
highways,  and  to  private  ways  laid  out  by 
authority  of  law.  Even  if  such  roads  might 
be  considered,  therefore,  to  be  private  ways, 
nevertheless  they  are  not  Included  In  this 
statute^  for  they  are  not  ways  laid  out  by 
authority  of  law,  such  as  would  be,  for  ex- 
ample, ways  laid  out  as  provided  in  paragraph 
3972  of  the  statutes.  They  are,  on  the  con- 
trary, In  most  instances,  ways  laid  out  and 
maintained  without  authority  of  law. 

The  indictment  in  tbe  case  before  ns  la 
defective.  In  that  It  not  only  falls  to  con- 
tain any  allegations  respecting  the  facts  sur- 
rounding the  establishment  and  existence  of 
tbe  private  way  upon  which  the  injury  is  al- 
leged to  have  been  committed,  from  which 
it  can  be  inferred,  even,  that  such  way  was 
laid  out  by  authority  of  tow;  but  tbe  indict- 
ment falls  to  allege  In  direct  terms  that  such 
way  was  a  way  laid  out  by  authority  of  law. 
While  the  indictment  does  contain  the  al- 
legation that  the  defendants  did  maliclona- 
ly  "dig  up  a  private  way  laid  out  by  author^ 
ity  of  law,  to  wit;"  etc.,  such  an  allegation 
Is  descriptlvev  merely,  and,  as  set  forth.  It  la 
not  a  direct  allegation  that  such  way  was  a 
way  laid  out  by  authority  of  law.  The  act 
of  maliciously  digging  up  a  private  way  is  not 
necessarily  a  criminal  offense  under  out  stat- 
utes. It  becomes  one  only  when  such  way  is 
a  way  laid  out  by  authority  of  taw.  There- 
fore an  indictment  which  falls  to  allege  facta 
showing  that  such  way  was  so  laid  out, 
and  which  does  not  even  contain  the  direct 
allegation  that  such  way  was  a  way  so  laid 
out,  is  defective  and  cannot  be  sustained. 

Our  conclusion  in  this  respect  makes  It 
unnecessary  to  consider  the  other  objections 
urged. 

The  Jndgmoit  of  the  court  below  la  af- 
firmed. 

SLOAN  and  DOAN,  JJ.,  concur. 


<S  Arlx.  341) 

BUGOBLN  V.  DOB,  Dlst  Atty. 
(Supreme  Court  of  Arizona.     March  26,  1904.) 

HANDAJ(U»— TO    DISTBICT    ATTOBRBT— PBTITIOII 
—QUO  WABSARTO. 

1.  A  petition  for  mandamus  to  compel  a  dis- 
trict attorney  to  Institute  qno  warranto  pro- 
ceedings for  the  UBurpation  of  a  franchise  most 
show  that,  when  he  refused  to  institute  the  quo 
warranto  proceedings,  facts  had  been  laid  De- 
fore  him  from  which  he  could  reasonably  con- 
clude that  such  franchise  was  being  usurped.  It 
is  not  enough  to  show  that  such  franchise  had 
been  usurped,  or  that  a  verified  complaint  to  be 
filed  in  the  proposed  quo  warranto  action  was 
presented  to  him ;  It  not  containing  allegations 
sufficient  to  show  him  that  the  franchise  had 
been  usurped. 

Application  by  Martin  Buggeln  for  man- 
damus to  E.  M.  Doe,  district  attorney  of  the 
county  of  Coconino.  Demurrer  to  petition 
sustained. 

T.  3.  Norton,  for  petitioner.    SL  M.  Doe, 

ptOSflk 


PER  CUBIAlf.  We  think  the  statute  au- 
thorizing an  action  in  the  nature  of  quo  war- 
ranto does  not  make  it  mandatory  upon  the 
district  attorney  to  institute  such  action,  un- 
less he  has  reason  to  believe  that  an  office 
or  franchise  is  being  usurped,  intruded  Into, 
or  unlawfully  held  or  exercised.  It  is,  how- 
ev«-,  his  duty  to  bring  sucb  proceedings 
when  facts  are  laid  before  him  from  which 
he  can  reasonably  conclude  that  such  fran- 
chise Is  being  usurped.  If,  on  such  show- 
ing, he  fails  to  institute  such  proceedings, 
his  action  can  be  reviewed  upon  an  applica- 
tion for  mandamus;  and  where,  upon  anch 
application,  It  appears  to  the  court  that  such 
a  showing  has  been  made  to  the  district  at- 
torney, from  which  he  could  reasonably  con- 
clude that  such  franchise  had  been  nBuri>ed, 
a  writ  of  mandamus  will  Issue  to  compel  the 
Institution  by  such  district  attorney  of  a 
proper  proceeding  in  the  nature  of  quo  war- 
ranto. 

The  demurrer  to  the  petition  for  the  writ 
of  mandamus  raises  the  question  whether 
anch  petition  shows  that  facts  were  laid  be- 
fore the  district  attorney  from  which  he 
could  have  reason  to  believe  that  tbe  fran- 
chise in  question  had  been  usurped.  We  do 
not  think  the  petltlcm  sufficiently  shows  these 
(acts.  It  is  not  a  question  whether  snch  pe- 
tition sufficiently  shows  that  such  franchise 
has  been  usurped,  but  whether  such  facta 
were  laid  before  the  district  attorney  at  the 
time  be  refused  to  bring  the  action  in  quo 
warranto.  The  petitimi  before  us  shows  that 
all  that  was  presented  to  the  district  attor- 
ney was  a  verified  complaint  to  be  filed  by 
the  district  attorney  in  the  proposed  qno  war- 
ranto action.  This  complaint,  while,  perhaps, 
sufficient  as  a  pleading  in  such  action,  which 
we  do  not  pass  upon,  did  not  contain  allega- 
tions sufficient 'to  show  the  district  attorney 
that  the  franchise  was  being  usurped.  We 
cannot  say  that  from  such  complaint  tbe  dis- 
trict attorney  bad  reason  to  believe  that  tbe 
franchise  was  being  usurped,  and  sboold 
therefore  have  Instltnted  tbe  action  In  quo 
warranto. 

The  demurrer  to  the  petition  will  be  ans- 
talned,  with  leave  to  the  petitioner  to  amend 
tbe  petition,  or  to  bring  snch  further  pro- 
ceedings as  he  may  be  advised. 


(8  Ariz.  M2) 
EDWARDS  T.  TERRITORY. 
(Supreme  Court  of  Arizona.     March  26,  1801.) 

1CT7BDES— COBFUS     DELICTI— BVinEWC* — 
NKOLXCT  OF  COUNSKI.. 

1.  Evidence  on  a  murder  trial  held  sufficient 
to  show  that  deceased  was  killed,  and  defendant 
kUIed  him. 

2.  Any  neglect  of  defendant's  counsel  to  In- 
troduce available  evidence  favorable  to  him,  «f 
unskillful  conduct  of  the  case,  is  not  ground  for 
reversaL 

Appeal  from  District  Coort;  Cochlae  Coun- 
ty;  before  Justice  Doan, 

John  Edwards  appeals  from  a  coavlctloa. 
Affirmed. 
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Upon  a  trial  under  an  Indictment  for  mur- 
der, tbe  jury  returned  a  verdict  against  tbe 
defendant  of  murder  in  tbe  first  degree,  and 
fixed  the  penalty  at  imprisonment  for  life. 
From  a  judgment  and  sentence  entered  there- 
on, the  defendant  appeals  to  this  court. 

W.  P.  Miller,  for  app^ant.  Atty.  Gen. 
Wells,  for  the  Territory. 

KENT,  C.  J.  About  the  1st  of  December, 
in  the  year  1001,  the  dead  body  of  a  man  was 
found  about  a  mile  southeast  from  Wilcox, 
In  this  territory.  In  a  ravine  or  draw  several 
hundred  yards  from  the  main  road  running 
southeast  from  Wilcox.  The  body  was  that 
of  a  Mexican  from  45  to  50  years  of  age,  and, 
when  found,  was  dressed  and  wrapped  In  a 
blanket  and  canvas;  one  end  of  the  canvas 
being  pulled  together  at  the  comers  and  tied 
with  a  baling  wire;  the  body  being  complete- 
ly covered  with  the  canvas  and  blanket,  ex- 
cepting the  feet,  which  were  exposed,  one 
foot  without  shoe  or  stocking,  and  one  com- 
pletely destroyed,  apparently  by  animals. 
The  state  of  the  body  showed  that  death 
must  have  occurred  at  least  several  weeks 
l)efore  the  discovery.  A  deep  wound  or  cut 
was  found  upon  the  head;  the  skull  from 
above  one  eye  down  towards  the  opposite 
cheek  having  been,  as  described  by  wit- 
nesses, "smashed  In — cut  in  some  two  or  three 
Inches"— and,  as  testified  to,  the  wound  was 
such  as  might  have  been  made  with  a  blunt 
instrument,  .such  as  the  bead  of  an  ax,  and 
would  have  caused  death.  There  was  blood 
all  about  the  head  and  bo<1y.  We  think  the 
testimony  as  to  the  position  of  the  body,  the 
place  where  it  was  found,  the  manner  In 
which  it  was  wrapped,  and  its  condition,  was 
dearly  sufllclent  to  show  that  the  deceased 
did  not  die  a  natural  death,  but  that  he  met 
his  death  by  violence  at  the  hands  of  some 
person,  and  that  the  body,  after  death,  had 
boeu  tied  up  and  placed  In  the  position  in 
which  it  was  found. 

The  evidence  introduced  for  the  purpose  of 
connecting  the  defendant  with  the  killing 
was  substantially  as  follows:  The  body  was 
sulise^iiiently  fully  identitied  as  that  of  one 
Eduardo  De  Sanchez.  The  wife  of  the  de- 
ceased testified  she  last  saw  hlni  alive  on  the 
l.jth  of  October,  1JK)1,  when  he  left  her  at 
Metcalfe  to  go  to  Wilcox,  taking  with  him 
seven  burros  and  a  bay  mare  belonging  to 
him.  Another  "witness  testified  that  early  In 
Octol>er,  1001,  he  saw  the  defendant,  with  a 
Mexican,  on  the  I-^isco  river,  going  towards 
Wilcox,  the  two  having  a  bunch  of  burros, 
a  sorrel  horse,  and  a  bay  ninre;  tliat  some 
two  weeks  or  more  afterwards  he  again  saw 
the  defendant  with  the  same  burros  and  the 
same  horse  and  mare,  but  this  time  tbe  Mexi- 
can was  not  In  his  company;  that  the  wit- 
ness traded  with  the  defendant,  exchanging 
a  wagon  for  the  horse  and  the  mare;  that  he 
then  said  to  the  defendant,  "I  don't  want  any 
Mexican  coming  in  and  claiming  these  hors- 


es," and  the  defendant  replied,  "No  damn 
Mexican  will  ever  clatm  them  horses."  An- 
other witness  testified  that  In  the  month  of 
October,  1901,  he  saw  tbe  defendant  and  a 
Mexican  answering  the  description  of  the  de- 
ceased, with  a  bunch  of  burros— seven  or 
eight  or  ten— with  a  horse  and  a  mare,  camp- 
ed near  a  ranch  about  22  miles  north  from 
Wilcox;  that,  in  conversation  with  the  de- 
fendant, the  latter  told  him  that  he  was  go- 
ing to  Chiricahua  Mountains  to  pack  ore; 
that  the  burros  belonged  to  the  Mexican,  but 
that  he  had  the  contract,  and  the  Mexican 
was  going  to  pack  tbe  ore;  that  the  follow- 
ing morning  the  defendant  and  the  Mexican 
went  on  south  towards  Wilcox;  that  some  36 
hours  afterwards  the  defendant  returned, 
coming  north,  with  the  bunch  of  burros,  the 
Mexican  not  being  with  him;  and,  when  ask- 
ed by  the  witness  where  he  was  going,  the, 
defendant  said  he  was  going  to  Clifton  to 
pack  wood;  that  he  didn't  get  the  contract  to 
pack  ore;  that  he  had  bought  the  Mexican's 
outfit  and  was  going  to  Clifton.  The  witness 
further  testified  that  the  road  and  the  dis- 
tance to  Wilcox  were  such  that  a  man  with 
a  bunch  of  burros  could  go  to  Wilcox  and 
back  to  the  place  where  the  witness  was 
within  36  hours.  Another  witness  testified 
that  somewhere  towards  the  end  of  October, 
1901— the  date  being  uncertain— he  saw  the 
defendant  and  a  Mexican  camped  some  hun- 
dred yards  or  so  from  the  ranch  of  one  Ful- 
ghum,  a  quarter  of  a  mile  southeast  from 
Wilcox.  The  body  of  the  deceased  was  sub- 
sequently found  about  three-quarters  of  a 
mile  southeast  from  this  camp.  There  was 
no  direct  evidence  from  any  witness  that  the 
body  found  was  that  of  the  Mexican  seen  by 
the  witnesses  in  the  defendant's  company, 
and  the  most  that  can  be  said  of  the  descrip- 
tions given  of  the  Mexican  seen  with  the  de- 
fendant is  that  they  correspond  in  general,  as 
to  age  and  appearance,  with  the  descriptions 
given  of  the  deceased  In  that  respect.  A 
clerk  In  a  store  in  Wilcox  testitted  that  on 
tbe  2.")th  of  October,  1001,  he  saw  the  defend- 
ant passing  ills  store  in  Wilcox,  going  north, 
with  seven  burros,  and,  in  response  to  a 
question  as  to  where  he  got  the  burros,  the 
defendant  replied  that  he  had  owned  them 
for  a  long  time;  that  he  was  going  with 
them  to  Clifton.  The  witness  testified  that 
he  asked  the  question  of  the  defendant  be- 
cause, a  short  time  before,  the  defendant  had 
told  the  witness  that  he  o\vned  nothing  in  the 
world  but  two  horses.  A  woman  testified 
that  about  the  20th  or  27th  of  October,  1003, 
the  defendant  came  to  her  house,  1.5  miles - 
from  Clifton,  for  dinner.  He  then  had  six 
or  seven  burros;  that,  as  he  was  leaving,  he 
came  back  for  an  ax  he  had  forgotten,  and 
said  that  he  had  killed  one  Mexican  with  It, 
and  might  have  to  kill  another,  and  offered 
to  show  the  witness  the  blood  stains  on  the 
ax.  Other  witnesses  testified  to  the  sale  of 
seven  burros  by  the  defendant,  and  gave  de- 
scriptions of  them  corresponding  in  general 
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with  tlie  description  given  by  the  wife  of  the 
deceased  of  the  burros  owned  by  him.  At 
the  time  of  his  arrest  on  January  8,  1902, 
a  witness  testified  that  the  defendant  stated 
that  he  had  purchased  tlie  burros  from  a 
Mexican,  and  gave  the  Mexican's  name  as 
Sanchez;  that  he  (the  defendant)  had  owned 
the  burros  for  two  years,  and  that  he  bad 
brought  them  down  to  Wilcox  from  St.  Johns, 
or  somewhere  In  that  country;  that  he  had 
not  seen  Sanchez  for  two  years;  that  the 
Mexican  he  was  with  near  Wilcox  was  nam- 
ed Morales.  The  defendant  introduced  two 
witnesses,  mother  and  daughter— the  former 
the  wife  of  the  defendant— who  testified  that 
they  met  the  defendant  on  the  25th  day  of 
October,  1901,  on  the  rood  some  15  miles 
from  OUfton,  Clifton  being  approximately  75 
miles  from  Wilcox;  and  the  mother  testified 
that  she  liad  not  seen  the  defendant  for  a 
month  or  so  previous  to  that  time;  that  she 
'went  with  the  defendant  on  to  Clifton,  and 
that,  on  the  day  following  the  day  she  met 
the  defendant,  they  were  married  In  Clifton 
by  a  Mr.  Wright.  A  marriage  license  dated 
October  2«,  1901,  together  with  a  certificate 
of  marriage  showing  that  the  defendant  and 
the  witness  were  married  on  October  30, 
1901,  by  one  A.  Wright,  a  Justice  of  the 
peace,  was  also  introduced.  There  was  no 
other  evidence  introduced  by  tlie  defendant. 
In  felonious  homicide  the  corpus  delicti 
consists  of  two  elements:  First,  the  fact  of 
death,  as  the  result;  second,  facts  and  cir- 
cumstances showing  the  criminal  agency  of 
the  person  charged  with  the  crime,  as  the 
means.  Ruloff  v.  People,  18  N.  Y.  192.  In 
the  case  at  bar  the  death  and  the  identity  of 
the  deceased  were  fully  established  by  di- 
rect proof,  and  the  facts  respecting  the  con- 
dition of  the  body  Justified  the  court  in  sul)- 
mlttlng  the  question  to  the  Jury  as  to  wheth- 
er death  was  the  result  of  a  criminal  agency, 
and  warranted  the  Jury  In  so  finding.  The 
evidence  connecting  the  defendant  with  the 
commission  of  the  crime,  apart  from  bis  own 
statements,  is  purely  circumstantial.  There 
being  direct  proof  of  the  death,  circumstan- 
tial evidence  tending  to  show  the  defendant's 
criminal  agency  is  competent.  The  question 
that  arises  Is  as  to  Its  sufficiency.  The  rule 
in  that  respect  is  that  each  fact  necessary  to 
the  conclusion  sought  to  be  established  must 
be  proved  by  competent  evidence  beyond  a 
reasonable  doubt  All  these  facts  must  be 
consistent  with  each  other  and  with  the  main 
fact  sought  to  be  proved,  and  the  circum- 
stances, taken  together,  must  be  of  a  conclu- 
sive nature,  leading,  on  the  whole,  to  a  sat- 
isfactory conclusion,  and  produce,  in  effect,  a 
reasonable  moral  certainty  that  the  accused, 
and  no  other  person,  committed  the  offense 
charged.  The  facts  proved  must  not  only 
point  to  the  guilt  of  the  person  charged,  but 
they  must  be  inconsistent  with  his  Innocence. 
Commonwealth  v.  Webster,  5  Cush.  295,  52 
Am.  Dec.  711;  People  v.  Bennett,  49  X.  Y. 
137.    We  think  the  facts  adduced  upon  the 


trial,  together  with  the  statements  testified 
to  as  being  made  by  the  defendant,  bring  the 
case  within  the  requirements  of  the  rule,  and 
warranted  the  submission  to  the  Jury  of  the 
question  whether  the  crime  was  committed 
by  the  defendant,  as  charged,  and  that  the 
verdict  reached  by  them  is  fairly  supported 
by  the  evidence. 

In  his  brief,  counsel  for  the  appellant  sug- 
gests that  certoin  testimony  given  by  wit- 
nesses for  the  prosecution  is  contradictory  of 
evidence  given  by  them  on  a  former  trial. 
This  evidence  was  not  sought  to  be  brought 
out  in  the  court  below,  nor  is  the  evidence 
upon  the  former  trial  before  us,  nor  any  error 
assigned  in  respect  thereto.  We  can  there- 
fore give  it  no  consideration.  Nor  is  the  fact, 
if  it  be  a  fact,  that  the  former  counsel  for 
the  defendant,  who  tried  the  case  In  the  court 
below,  neglected  to  introduce  evidence  at 
hand  favorable  to  the  defendant,  or  in  other 
respects  conducted  the  case  for  bis  client  in 
an  unskillful  manner,  ground  for  a  reversal 
of  the  Judgment  in  this  court 

We  perceive  no  error  In  the  record,  and  the 
Judgment  of  the  district  court  la  therefore 
affirmed. 

SLOAN  and  DAVIS,  JJ.,  concur. 
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HOWAHD  V.  PERRIN. 
(Supreme  Court  of  Arizona.     March  26.  1004.» 

EJECTMENT— rOS.SESSION  OF  UNOCCUPIED  LAN'D 
— STATUTES — CONSTBUCTION  — APP80PBIAT10!! 
OF  WATER— SUBTERRANEAN  WATER  COURSES— 
EVIDE.NC'E  —  SUFFICIE.NCY— JUDOME.NTS  —  IX- 
TEEEST— APPEAL— K1SDIN08 — REVIEW. 

1.  Kev.  St  l.«iS7,  amended  by  Act  No.  7!) 
(Laws  1803,  p.  97),  and  incorporated  into  Rev. 
St.  1901,  par.  Xi'2o,  providing  that  all  persons 
settling  on  land  with  a  view  of  acquiring  title 
thereto  under  existing  laws  of  the  United  State.s 
shall  be  protected  in  the  possession  of  the  tract 
to  the  extent  of  1(50  acres,  merely  gives  to  sct- 
tiersthe  right  to  hold  land  solely  by  possession, 
provided  the  land  shall  be  unoccupied  govern- 
ment land  and  the  settler  occupies  the  same  with 
intent  to  acquire  title  under  the  government 
land  laws,  and  does  not  apply  to  unoccupied 
lands  owned  by  nn  individual. 

2.  Under  Rev.  St.  1887,  par.  3199,  J  1,  making 
all  streams  of  running  water  public  and  applica- 
ble to  irrigation  and  mining  purposes,  and  para- 
graph 3201,  {  3,  authorizing  persons  owning 
irriRable  lands  to  construct  aqueducts  and  ob- 
tain necessary  water  from  any  stream  of  run- 
ning water,  and  Act  No.  80  (Lavra  1893,  p.  1JJ.~>), 
authorizing  any  person  to  appropriate  unR]>- 
propriated  waters  for  domestic  or  other  beno- 
licial  purposes,  authorizes  a  person  to  appropri' 
ate  the  water  of  streams  flowing  in  a  well-de- 
fined channel,  whether  on  the  surface  or  be- 
neath it,  while  percolating  waters  are  the  prop- 
erty of  the  owner  of  the  soil. 

3.  A  person  claiming  to  have  appropriated 
certain  water,  and  alleging  the  existence  of  a 
subterranean  stream  of  water  flowing  in  a  woll- 
defined  chnnnel,  has  the  burden  of  proving  the 
fact  by  competent  evidence. 

4.  The  Supreme  Court  will  not  disturb  a  find- 
ing of  the  trial  court  unless  clearly  against  the 
evidence. 

5.  The  rate  of  interest  on  judgments  rendered 
after  the  adoption  of  the  Revised  Statutes  oi 
1901  is  C  per  cent  per  annum. 
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Appeal  from  District  Cour^  Coconino 
CX)unty;  before  Justice  Sloan. 

Action  by  E.  B.  Perrin  agalns^  C.  E.  How- 
ard. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Modified. 

K.  E.  EUinwood  and  W.  C.  Campbell,  for 
appellant    Edward  M.  Doe,  for  appellee. 

DOAN,  J.  The  appellee,  B.  B.  Perrin, 
brought  an  action  in  ejectment  in  the  lower 
court  against  C.  E.  Howard  for  the  north- 
west %  of  section  15,  township  25  north, 
range  3  west,  in  Coconino  county,  Ariz.,  bas- 
ed upon  a  record  title  in  himself  through 
mesne  conveyances  from  the  government. 
The  appellant,  C.  E.  Howard,  In  his  answer 
claimed  the  property  by  right  of  possession 
only  for  a  period  of  more  than  two  years  aft- 
er plaintiff's  right  of  action  accrued  and 
prior  to  the  bringing  of  suit,  and  set  up  the 
statute  of  limitations  in  bar  of  the  action. 
Defendant,  as  cross-complainant,  further  al- 
leged in  a  cross-complaint  that  there  was  a 
subterranean  stream  of  water  running  in  a 
well-defined  channel  through  and  under  the 
premises,  and  that  prior  to  any  public  survey 
of  the  said  land  one  J.  W.  Abshire  appropri- 
ated all  of  the  said  waters  for  beneficial  par- 
poses;  that  the  cross-complainant  purchased 
the  right  of  the  said  Abshire,  and  thereafter, 
on  the  ICth  day  of  July,  1^5,  and  prior  to 
any  public  survey  of  the  land,  appropriated 
all  of  the  said  waters  In  conformity  with  the 
provisions  of  tbe  statutes  at  that  time  exist- 
ing, constructed  pipe  lines  and  reservoirs, 
and  applied  said  water  to  domestic,  stock, 
and  other  beneficial  purposes,  and  bad  thus 
used  the  said  water  and  all  thereof  since  the 
Mid  appropriation;  that  the  use  of  the  land 
in  controversy  is  necessary  to  the  cross-com- 
plainant for  the  maintenance  and  complete 
use  and  enjoyment  of  the  water  and  water- 
ways tbas  appropriated  and  used  by  him; 
and  asked,  first,  that  the  cross-complainant 
be  decreed  to  be  the  owner  by  right  of  ap- 
propriation of  all  the  water  flowing  into  and 
through  said  subterranean  stream  or  chan- 
nel, and  entitled  to  the  exclusive  use  and 
oenefit  thereof;  second,  that  defendant  and 
cross-complainant  be  decreed  to  have  a  right 
of  way  over,  through,  and  upon  the  said 
premises  for  the  maintenance,  repair,  and 
use  of  said  wells,  pipe  lines,  and  reservoirs; 
third,  that  the  plaintiff,  the  appellee  herein, 
be  enjoined  from  in  any  manner  interfering 
with  defendant's  and  cross-complainant's  use 
of  said  water  and  waterways  and  entry  upon 
tbe  said  premises  for  the  said  purposes  of 
use.  maintenance,  and  repair  as  aforesaid. 

Tbe  stipulation  on  file,  signed  by  the  re- 
spective parties,  and  the  evidonce  Introduced 
by  the  plaintiff,  satisfactorily  established 
that  the  land  In  controversy  was  acquired 
from  tbe  United  States  by  the  Atlantic  ft 
Pacific  Railroad  Company  under  the  provi- 
sions of  an  act  of  Congress  dated  July  27, 
1866  (14  Stat.  292),  and  that  it  was  conveyed 


by  the  said  Atlantic  ft  Pacific  Railroad  Com- 
pany to  the  plaintiff  by  warranty  deed  dated 
the  13th  day  of  January,  1897.  It  is  estab- 
lished  by  the  evidence  that  Howard's  gran- 
tor went  upon  the  land  in  question  in  1888, 
when  it  was  unoccupied  and  unsnrveyed, 
and  sank  a  well  and  developed  a  fiow  of  wa- 
ter, which  he  conducted  by  means  of  a  pipe 
line  to  some  water  troughs  about  300  feet 
distant,  and  constructed  a  reservoir  to  im- 
pound the  overfiow,  and  tliat  he  used  the  wa- 
ter from  such  troughs  and  reservoir  tot 
stock  purposes;  that  be  afterwards  sunk  a 
second  well,  and  excavated  two  tunnels  de- 
flecting from  the  sides  thereof  for  the  pur- 
pose of  developing  and  storing  a  stronger 
flow  of  water,  which  he  utilized  by  means  of 
the  aforesaid  pipe  line,  troughs,  and  reser- 
voirs for  stock  purposes,  watering  and  dip- 
ping sheep  therein;  that  in  the  year  1882  he 
sold  his  possessory  right  to  the  premises  and 
his  Improvements  thereon,  including  the 
wells,  troughs,  pipe  line,  and  reservoir,  to 
the  appellant  herein,  who  from  that  time  had 
remained  in  possession  of  the  premises,  and 
continued  tbe  use  of  the  water  for  these  pur* 
poses,  until  the  institution  of  this  action.  It 
was  also  established  by  tbe  evidence  that  the 
defendant,  the  appellant  herein,  on  the  16th 
of  July,  1805,  posted  on  the  dwelling  house 
on  the  premises  a  notice  in  accordance  with 
Act  86  of  the  Seventeenth  Legislature  (Laws 
1893,  p.  135),  that  he  had  appropriated  all  the 
water  in  a  certain  defined  underground 
channel  of  water,  and  to  that  end  had  made 
certain  cross-cuts,  a  tunnel,  and  a  well,  also 
a  certain  ditch,  pipe  line,  and  reservoir,  all 
located  at  a  place  known  as  the  "Abshire 
Place,"  held  by  blm  as  a  possessory  right  on 
unsurveyed  land  of  the  United  States,  and 
recorded  a  copy  of  said  notice  on  said  date 
in  the  public  records  of  Coconino  county,  at 
page  63,  in  Book  1  of  Millsites  and  Water 
Rights.  The  defendant  claimed  no  title, 
save  such  as  this  appropriation  of  water  and 
the  continuous  occupation  and  use  of  the 
premises  as  a  place  to  water  stock  may  have 
given  him. 

The  occupancy  of  the  land  by  the  defend- 
ant, based  upon  the  right  of  possession  only, 
does  not  avail  against  the  plaintiff  herein, 
claiming  under  a  valid  record  title.  Para- 
graph 2222,  Rev.  St.  1887  (afterward  amend- 
ed by  Act  No.  79,  p.  97,  of  the  Laws  of  1883, 
and  incorporated  in  the  Revised  Statutes  of 
1901  as  paragraph  3526),  under  which  the  de- 
fendant claimed  to  hold  this  land  as  a  pos- 
sessory right,  by  way  of  establishing  what 
was  therein  called  "possessory  rights"  pro- 
vided: "That  all  persons  who  have  hereto- 
fore or  may  hereafter  settle  upon,  cultivate 
or  improve  a  tract  of  land  in  this  territory, 
with  the  view  of  acquiring  title  thereto  un- 
der existing  laws  of  the  United  States,  shall 
be  protected  in  the  peaceable  possession  and 
quiet  enjoyment  of  said  tract  of  land,  with 
all  the  improvements  thereon,  and  all  the 
wood,  timber,  soil  and  materials  growing  or 
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being  thereon,  to  the  extent  of  one  hundred 
and  sixty  acres  or  one  half  mile  square  In 
compact  form,  If  nnsurveyed,  according  to 
the  cardinal  points,  and,  If  surveyed  by  the 
United  States,  then  according  to  the  lines  of 
said  survey,  so  as  to  include  such  improve- 
ments." This  law  gave  to  settlers  the  right 
to  hold  solely  by  possession  land  to  the  ex- 
tent of  160  acres,  and  provided  for  their  pro- 
tection in  such  peaceable  iwssesslon;  the 
only  two  requisites  being  that  the  land  thus 
held  should  be  unoccupied  government  land 
belonging  to  the  United  States,  and  that  the 
settler  should  occupy  and  bold  the  same 
with  the  view  of  acquiring  title  thereto  un- 
der the  existing  land  laws  of  the  United 
States.  The  statute  of  limitations  invoked 
by  the  defendant  in  this  instance  was  evi- 
dently intended  by  the  Legislature  to  apply 
to  such  persons,  and  would  be  available  to 
bar  an  action  between  contesting  parties  of 
this  class,  wherein  neither  party  could  claim 
title  to  the  premises,  but  each  claim  only  the 
subordinate  right  to  possession,  subject  to 
the  recognized  paramount  title  of  the  United 
States.  The  defendant  has  defined  the  char- 
acter of  his  possession  of  this  property  in  the 
notice  Introduced  by  him  in  evidence  as  post- 
ed on  the  dwelling  house  on  the  premises  in 
July,  1893,  by  stating  that  it  Is  "the  place 
known  as  the  'Abshire  Place,'  held  by  me  as 
a  possessory  right  •  ♦  *  on  nnsurveyed 
land  of  the  United  States."  But  the  estab- 
lishment of  the  fact  that  the  premises  in 
question  were  not  public  lands  of  the  United 
States  at  the  time  they  were  settled  upon  by 
the  defendant  has  excepted  him  from  the 
provisions  of  that  law,  it  being  impossible 
to  acquire  title  under  United  States  land 
laws  to  other  than  United  States  public 
lands.  The  lower  court  found  as  a  fact 
"that  the  said  land  was,  prior  to  the  entry 
thereon  of  either  the  defendant  and  cross- 
plalutifC  or  his  grantor,  the  property  of  the 
plaintiff  and  his  grantor,  and  not  public 
lands  of  the  United  States."  This  finding 
was  fully  sustained  by  the  evidence  as  dis- 
closed by  the  record,  and  as  a  conclusion  of 
law  therefrom  the  lower  court  held  that  "the 
defendant  and  eross-plalntlff  was  a  trespass- 
er upon  the  said  land."  The  appellant, 
though  he  urged  this  defense  in  the  lower 
court,  seems  to  have  abandoned  it  in  this 
court,  and  relies  upon  his  appropriation  of 
water  and  his  right  to  use  the  plaintiff's 
premises  therefor.  In  his  cross-complaint  he 
alleges  a  prior  appropriation  of  all  the  water 
fiowlng  in  a  subterranean  stream,  running  in 
a  well-defined  channel,  under  and  through 
the  premises,  and  its  use  for  beneficial  pur- 
poses, and  the  necessary  use  and  occupancy 
of  the  land  In  controversy  for  the  complete 
use  and  enjoyment  of  the  water  thus  ap- 
propriated. 

The  Revised  Statutes  of  1887  provide: 
"(319»)   Section  1.  All  rivers,  creeks,  and 
streams  of  running  water  in  the  territory  of 
Arizona  are  hereby  declared  public  and  ap- 


plicable to  tbe  purposes  of  irrigation  and 
mining  as  hereinafter  provided." 

"(3201)  Section  3.  All  tbe  inhabitants  of 
this  territory  who  own  or  possess  arable  and 
irrigable  lands,  shall  have  the  right  to  con- 
struct, public  or  private  acequias  and  ob- 
tain the  necessary  water  for  the  same  from 
any  convenient  river,  creek  or  stream  of 
running  water.    •    •    •" 

Act  86  of  the  Seventeenth  Legislature 
(Laws  1893,  p.  135),  under  which  this  appro- 
priation was  alleged  to  have  been  made,  fur- 
ther provides: 

"Section  1.  That  any  person  shall  have  the 
right  to  appropriate  any  of  the  unappro- 
priated waters,  or  the  surplus  or  fiood  wa- 
ters in  this  territory  for  domestic,  stock  and 
other  beneficial  purposes,  and  such  person 
for  the  purpose  of  making  such  appropria- 
tion shall  have  the  right  to  construct  and 
maintain  reservoirs,  ditches  and  all  other 
necessary  waterways,  and  the  person  first 
appropriating  waters  for  such  purposes  shall 
always  have  the  better  right  to  the  same. 

"Section  2.  Every  person  who  shall  desire 
to  appropriate  any  of  the  waters  of  this  ter- 
ritory for  the  uses  and  purposes  mentioned 
in  section  one  of  this  act,  shall  first  post  at 
the  place  of  diversion,  on  the  stream  or 
streams,  as  the  case  may  be,  a  notice  of  bis 
appropriation.    •    ♦    •" 

The  determination  of  this  case  depends  up- 
on whether  the  water  developed  and  used 
by  the  cross-complainant  and  claimed  to  have 
been  appropriated  by  him  constituted  a  run- 
ning stream  flowing  in  natural  channels  be- 
tween well-defined  banks,  such  as  is  con- 
templated by  the  provisions  of  our  statutes 
as  cited  herein,  and  therefore  the  subject  of 
appropriation,  or  whether  it  was,  on  the  con- 
trary, filtrating  or  percolating  water  oozing 
through  the  soil  beneath  the  surface  in  un- 
defined and  imknown  channels,  and  therefore 
a  component  part  of  the  earth,  having  no 
characteristic  of  ownership  distinct  from  tbe 
land  itself,  and  therefore  not  the  subject  of 
appropriation  by  another,  but  belonging  to 
the  owner  of  the  soil.  Throughout  the  Pa- 
cific Coast,  where  the  doctrine  of  appropri- 
ation obtains,  the  decisions  are  uniform  to 
the  effect  that  waters  percolating  generally 
through  the  soil  beneath  the  surface  are  tbe 
property  of  the  owner  of  the  soil,  but  tbat 
subterranean  streams,  flowing  In  natural 
cliannels,  between  well-defined  banks,  are 
subject  to  appropriation  under  the  same  rule 
as  surface  streams.  The  law  on  this  sub- 
ject has  been  correctly  stated  by  the  ap- 
pellant in  his  brief:  "Xo  distinction  exists 
between  waters  running  under  the  surface 
in  defined  channels  and  those  running  in  dis- 
tinct channels  upon  the  surface.  The  dis- 
tinction is  made  between  all  waters  running 
in  distinct  channels,  whether  upon  the  sur- 
face or  subterranean,  and  those  oozing  or  per- 
colating through  the  soil  in  varying  quanti- 
ties and  uncertain  directions."  Strait  v. 
Brown,  16  Nev.  317,  40  Am.  Rep.  497.     He 
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claims,  however,  that  the  evidence  was  clear 
and  conclusive  that  the  water  In  question 
was  "a  subterranean  stream,  with  well-de- 
fined channel  and  banks,"  and  that  "the  court 
erred  in  finding  that  the  water  In  question 
was  not  a  flowing  stream  with  well-defined 
channel  or  banks."  This  presents  solely  a 
question  of  fact,  both  parties  agreeing  as  to 
the  law  In  the  premises.  The  defendant  hav- 
ing alleged  In  the  cross-complaint  that  there 
was  a  subterranean  stream  of  water  run- 
ning in  a  well-defined  channel,  the  burden  of 
proof  was  upon  him  to  establish  that  fact  by 
eompeteut  evidence.  In  such  cases  the  rule 
invariably  followed  by  appellate  tribunals  is 
that,  unless  the  evidence  was  such  as  to 
prove  clearly  and  conclusively  the  fact  for 
which  it  was  offered,  the  finding  of  the  trial 
court  against  the  establishment  of  such  fact 
will  not  be  disturbed  on  api)eal.  We  have 
examined  the  evidence  in  this  case,  and  do 
not  see  how  the  court  could  have  found,  from 
the  evidence  in  the  case,  other  than  It  did. 
We  fall  to  find  sufllclent  evidence  in  the  tes- 
timony of  the  witnesses  of  the  appellant  to 
establish  the  existence  of  "a  subterranean 
stream  with  well-defined  channel  or  banks," 
even  if  no  consideration  were  given  to  the 
contradictory  evidence  Introduced  by  the  op- 
posite party. 

We  find  nothing  in  the  record  to  Justify  the 
reversal  of  the  decision  of  the  lower  court, 
or  to  necessitate  a  retrial  of  the  case.  Our 
attention  has  been  called  to  the  allowance  of 
interest  by  the  lower  court  at  the  rate  of  7 
per  cent,  per  annum  upon  the  Judgment 
This  was  clearly  error.  The  legal  rate  of 
interest  for  Judgments  under  the  Revised 
Statutes  of  1901,  which  were  in  force  at  that 
time,  was  C  per  cent,  per  annum.  The  Judg- 
ment will  be  modified  to  that  effect  The 
case  will  be  remanded  to  the  lower  court 
with  the  direction  to  enter  the  Judgment 
bearing  Interest  at  the  rate  of  6  per  cent 
per  annum,  as  indicated  herein. 

KENT,  C.  J.,  and  DAVIS,  J.,  concur. 


(8  Ariz.  35S) 

AVERYT  V.  WILLIAMS. 

(Supreme  Court  of  Arizona.     March  26,  1901.) 

ELECTION    CONTEST  —  BALLOTS    AS    EVIDENCB— 
IBRF.0ULAR1TT    IN    PKESEBVATION. 

1.  ThouKb  the  ballots  were  not  strung  or  plac- 
ed in  a  sealed  envelope,  and  f.t  once  delivered  to 
the  county  treasurer,  as  provided  by  statute, 
tbey  are  adrais.sible,  on  a  contest,  to  overcome 
the  return  of  the  election  oiiicers,  contestant 
however,  havinf;  the  burden  of  showinf;  that  they 
are  the  identical  ballots  cast,  and  that  there  is 
no  rensonnhte  probability  that  they  have  been 
disturbed  or  tami)ered  with.  The  fact  that  they 
might  possibly  have  been  tampered  with  does 
not  warrant  their  rejection. 

Appeal  from  District  Court,  Yavapai  Coun- 
ty; before  Justice  R.  E.  Sloan. 

Election     contest     by     Prank     Willlnma 

1 1-  See  Elections,  VoL  U,  Cent.  Dig.  i§  286,  2M. 


against  E.   C.  Averyt    Judgment  for  con- 
tcntant.    Contestee  appeals.    AtHrmed. 

E.  S.  Clark,  for  appellant  Henry  T.  An- 
drews and  Samuel  L.  Pattee,  for  appellee. 

KENT,  C.  J.  The  appellant  and  appellee 
were  rival  candidates  for  the  office  of  city 
assessor  and  tax  collector  of  the  city  of  Pres- 
cott  As  a  result  of  the  election,  the  api^el- 
lant  was  dechired  to  have  received  six  more 
votes  than  tlie  appellee.  The  appellee  hav- 
ing instituted  statutory  proceedings  in  the 
court  below  to  contest  the  election,  the  court, 
on  a  recount  of  the  ballots,  found  that  the 
appellee  had  received  10  more  votes  than  the 
appellant  and  entered  Judgment  declaring 
that  the  appellee  had  been  elected  to  the  of- 
fice. Upon  the  trial  It  appeared  that  certain 
provisions  of  the  statute  respecting  the  meth- 
od of  preserving  the  ballots  had  not  been 
complied  with,  and  the  contestee,  the  ap- 
pellant in  this  court,  duly  objected  on  that 
ground  to  the  admission  by  the  trial  court  of 
the  ballots  in  evidence,  and  now  by  this  ap- 
peal brings  before  us  for  review  the  action  of 
the  trial  court  In  tliat  respect. 

Our  statutes  provide  in  detail  the  various 
steps  to  be  taken  in  canvassing,  returning, 
and  preserving  the  votes  given  at  an  elec- 
tion.   Among  other  provisions  are  the  fol- 
lowing:   The  tickets,  as  soon  as  read,  must 
be  strung  on  a  string  by  one  of  the  Judges, 
and  must  not  thereafter  be   examined  by 
any  person,  but  must,  as   soon  as  all  are 
counted,    be   carefully   sealed   in   a   strong 
envelope,  each  member  of  the  board  writing 
his  name  across  the  seal.    The  package  so 
sealed  must,  before  the  election  board  ad- 
journs, be  delivered  to  one  of  Its  members, 
to  be  determined  by  lot  or  otherwise,  who 
must  without  delay,  deliver  such  package 
to  the  clerk  of  the  board  of  supervisors  at 
his  office,  and  upon  receipt  of  the  package 
the  clerk  must  deposit  It  In  the  safe  of  the 
county  treasurer,  who  must  keep  it  unopened 
and  unaltered  for  six  moutiis,  after  which 
time,  if  there  Is  no  contest  comniencetl,  he 
must  burn  the  package  without  opening  or 
examining  the  contents.    The  evidence  ad- 
duced at  the  trial  showed  that  the  election 
was  held  on  January  C,  1903,  at  a  building 
known  as  Odd  Fellows'  Hall.    Immediately 
after  the  close  of  the  balloting,  the  election 
board,  composed  of  the  city  council  of  Pres- 
cott,  took  the  bjillot  box  to  the  city  hall,  and 
there  the  bnllot.s  were  counted,  two  of  the 
members  of  the  council  callInK  off  the  ballots 
and  handing  them  to  the  mayor,  who  replaced 
them  in  the  Iwliot  box.     The  box  was  a  steel 
or  iron  box  having  a  silt  at  the  top,  with 
a  lid  which,  when  the  box  was  locked,  cov- 
ered the  only  opening  in  the  box  completely. 
The  box  had  two  locks,  with  one  key  to  each 
lock.    At  the  close  of  the  count  the  ballots 
were  placed  in  the  l)ox  folded,  and  the  Vx)x 
locked  and  the  opening    completely   closed. 
The  ballots  were  not  strung  nor  sealed  in 
an   envelope,   nor  were   the  names   ot   the 
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judges  of  election  Indorsed  upon  the  box.  or 
otherwise.  The  mayor  then  took  the  key  to 
one  lock,  and  one  of  the  couudlmen  the  key 
to  the  other  lock,  and  these  keys  remained 
in  their  iwasession  and  upon  their  t)er8on8  un- 
til produced  in  court  at  the  time  of  the 
hearing  of  the  contest.  After  being  locked, 
the  box  remained  for  10  days  In  the  office 
of  the  city  clerk,  who  was  not  an  election 
officer,  the  box  being  placed  and  remaining 
on  the  top  of  a  safe  in  the  mala  (^ce,  to 
which  <^ce  four  persons,  only,  had  keys, 
to  wit,  the  city  clerk,  the  chief  of  police,  the 
night  watchman,  and  the  city  assessor  (the 
appellant),  the  room  being  kept  locked  in 
their  absence.  All  four  testified  that  while 
the  box  remained  la  the  room  there  was  no 
change  in  its  condition,  to  their  knowledge. 
Subsequently,  about  10  days  after  the  elec- 
tion, the  city  council  met  as  a  canrassing 
I)oard,  and  canvassed  the  result  of  the  elec- 
tion, but  did  not  reopen  the  box,  and  imme- 
diately after  the  canvass  the  box  contain- 
ing the  ballots  was  taken  by  the  city  clerk 
to  the  office  of  the  county  treasurer  and 
placed  in  the  vault  in  his  office,  to  which  only 
the  treasurer  and  his  deputy  had  access. 
The  treasurer  testified  that  no  change  was 
made  in  the  condition  of  the  box  or  the  bal- 
lots from  the  time  they  were  delivered  to 
him  until  they  were  produced  by  him  in  court 
at  the  bearing  of  the  contest  There  was 
no  evidence  that  there  had  been  any  change 
In  or  tampering  with  the  ballots.  It  there- 
fore appears  that  the  provisions  of  the  stat- 
ute requiring  that  the  ballots  be  strung,  that 
they  be  placed  In  a  sealed  envelope,  that  each 
member  of  the  election  board  write  his  name 
ocross  the  seal,  and  that  on  receipt  by  him 
the  ballots  be  delivered  by  the  clerk  to  the 
county  treasurer,  were  not  complied  with; 
and  the  question  to  be  determined  is  whether 
such  failure  to  comply  with  the  requirements 
of  the  statute  rendered  the  ballots  inadmis- 
sible Ui  evidence  to  contradict  or  overcome 
the  return  of  the  election  officers. 

Where  an  election  Is  contested,  our  stat- 
utes provide  for  the  opening,  by  the  tribunal 
in  which  the  contest  is  proceeding,  of  the 
package  containing  the  ballots  cast  at  the 
election,  to  the  end  that  evidence  may  be 
had  of  its  contents.  Rev.  St.  1001,  par.  2390. 
Where  the  ballots  are  preserved  in  strict  ac- 
cordance with  the  statutory  requirements, 
they  are  admis.Mble  in  evidence  without  fur- 
ther proof;  and,  when  so  admitted,  fur- 
nish the  primary  and  controlling  evidence  of 
the  number  of  votes  cast  for  the  respective 
candidates,  and  are  sufllclent  In  themselves, 
without  further  evidence,  to  contradict  and 
overthrow  the  returns  of  the  election  officers 
or  canvassing  board.  Schneider  v.  Bray 
(Nev.)  30  Pac.  32«?;  People  v.  Iloiden,  28  Cal. 
123;  Hudson  v.  Solomon,  10  Kan.  177. 
Where  the  ballots  have  not  been  preserved 
In  strict  compliance  with  the  statutory  re- 
quirements, such  noncompliance  does  not  of 
itself  render  the  ballots  Inadmissible  in  evi- 


dence, for  the  provisions  of  the  statute  in 
this  respect  are  not  mandatory,  but  direc- 
tory. The  object  of  the  election  law  is  to 
prevent  fraud,  and  to  guaranty  to  the  voter 
the  registration  and  count  of  his  ballot.  A 
construction  of  the  statute  that  would  ren- 
der it  imimssible  to  ascertain  the  will  of  the 
voter  as  expressed  by  his  ballot  without  fault 
on  his  part,  and  would  make  that  ballot  in- 
admissible in  evidence  solely  because  of  the 
action  of  tlie  election  officials  in  failing  to 
comply  with  certain  of  the  requirements  of 
tiie  statute  in  respect  to  the  manner  of  pres- 
ervation of  the  ballots,  would  make  is  possi- 
ble for  such  officers  to  nullify  the  will  of  tlie 
voter,  or  of  any  number  of  voters,  by  a 
simple  departure  from  some  of  the  require- 
ments of  the  statute,  and  would  tend  to  de- 
feat the  object  of  the  law.  We  think  that 
where  the  requirements  of  the  statute  with 
respect  to  the  method  of  preservation  of  the 
ballots  have  not  been  complied  with,  the 
object  of  the  statute,  to  give  effect  to  the 
express^Ion  of  the  will  of  the  voter,  is  best 
subserved  by  holding  that  such  noncompli- 
ance does  not  necessarily  make  the  ballots 
Inadmissible  In  evidence,  but  the  liurden  of 
proof  in  such  case  is  cast  upon  the  party 
offering  to  introduce  them  in  evidence  to 
show  thot  the  ballots  offered  are  the  identical 
ballots  cast  at  the  election,  and  that  there  is 
no  reasonable  probability  that  the  ballots 
have  l)een  disturbed  or  tampered  with;  and, 
If  It  appears  that  the  ballots  are  before  the 
court  In  their  Integrity,  they  should  be  ad- 
mitted in  evidence.  The  question  as  to  the 
preservation  of  the  ballots  In  their  Integrity 
Is  a  question  of  fact  to  be  determined  by  the 
trial  coiut  as  other  questions  of  fact  and 
the  finding  thereon  is  to  be  reviewed  by  this 
court  as  arc  findings  on  other  similar  ques- 
tions of  fact.  The  fact  that  the  ballots  were 
so  kept  as  to  render  it  possible  that  they 
might  have  lieen  tampered  with  is  not  a  fact 
sufllclent  In  itself  to  warrant  their  rejection 
in  evidence;  and,  while  the  ballots  should 
not  be  so  received  in  evidence  except  upon 
clear  and  satisfactory  proof  of  their  identity, 
and  similar  proof  that  the  circumstances  sur- 
rounding their  keeping  were  such  ns  to  cast 
no  suspicion  upon  their  Integrity,  when  they 
have  been  so  admitted  this  court  will  not  dis- 
turb the  ruling  of  the  trial  court,  unless  we 
are  satisfied  that  the  finding  in  that  respect 
Is  not  supported  by  the  evidence. 

We  find  authority  in  numerous  cases  for 
the  views  we  have  expressed,  among  others 
the  following:  Hughes  v.  Holman,  23  Or. 
481,  32  Pac.  2S»«;  Mallett  v.  Plumb,  60  Conn. 
3r.2,  22  .itl.  772;  People  v.  Livingston,  79 
N.  v.  270;  People  v.  Higglns,  3  Mich.  233, 
01  Am.  Dec.  401;  Coglau  v.  Beard.  07  Cal. 
303.  7  Pac.  7;{8;  Tebbe  v.  Smith,  108  Cal. 
101.  41  PttC.  4f)4.  25)  L.  R.  A.  073,  40  Am.  St 
Rep.  <iS:  Henderson  v.  Albright  (Tex.  Civ. 
App.)  34  S.  W.  S«12;  O'Gorman  v.  Richter. 
31  Minn.  2."..  1«  X.  W.  410;  Dorey  v.  Lynn 
(Kan.)  3  Pac.  537;    Bowers   v.   Sas'.ti  (Mo. 
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Sup.)  20  S.  W.  101.  In  tlie  case  at  bar,  the 
evidence  fairly  shows  that  there  was  no  rea- 
sonable probability  that  the  ballots  had  been 
changed  or  tampered  with,  and  that  they 
were  before  the  court  In  their  Integrity;  and, 
Indeed,  that  such  was  the  fact  was  practical- 
ly admitted  by  counsel  for  the  contestee  in 
the  lower  court,  the  claim  being  there  made, 
and  here  urged,  that  as  there  had  been  oppor- 
tunity given  for  such  tampering,  and  such  op- 
portunity was  afforded  by  the  failure  of  the 
election  officers  to  comply  with  the  require- 
ments of  the  statute,  such  opportunity  and 
such  failure  being  shown,  the  ballots  were 
thereby  rendered  Inadmissible  In  evidence. 
AVIth  this  view  we  do  not  agree.  Under  the 
evidence  In  the  case,  there  being  nothing 
tending  to  show  that  any  of  the  ballots  had 
been  actually  altered  or  changed  after  be- 
ing deposited  by  the  voter,  and  the  circum- 
stances surrounding  the  keeping  of  the  bal- 
lots being  of  such  a  nature  as  to  warrant  the 
conclusion  that  there  was  no  reasonable  prob- 
ability of  their  having  been  any  alteration, 
but  only  a  possible  opportunity  for  such 
alteration,  we  think  there  was  no  other 
course  open  for  the  trial  court  except  to  re- 
ceive the  ballots  In  evidence. 

The  appellant  also  assigns  as  error  the 
refusal  of  the  trial  court  to  strike  out  the 
evidence  of  the  ballots,  on  the  further  ground 
that  the  ballots  did  not  purport  to  be  official 
Iiallots.  The  ballots  are  not  before  us,  and 
they  were  expressly  excluded  from  the  bill  of 
exceptions,  as  appears  by  the  certificate  there- 
to attached,  and  there  Is  nothing  in  the  record 
from  which  we  can  determine  whether  the 
ballots  were  or  were  not  official.  We  have 
therefore  nothing  before  us  upon  which  to 
consider  the  error  assigned. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

DAVIS  and  DOAN,  JJ.,  concur. 
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-CnANOE  OF  POLLING  PLACE- 
NOTICE. 


1.  Rev.  St.  1001,  par.  2305,  provides  that  a 
board  of  supervisor!)  muRt,  at  least  1.5  days  be- 
fore an  election,  desij^nate  the  place  within  each 
precinct  where  it  shall  be  held.  Paragraph  2;J0(i 
provides  that,  if  it  cannot  be  held  at  the  place 
desii^ated,  the  justice  of  the  peace  or  the  elec- 
tion board  must,  two  days  before  the  election, 
designate  the  ^lace  by  written  notice.  Held, 
that  these  provisions  are  mandatory,  so  that  in 
an  election  contest,  where  the  place  of  election 
was  cbanxed,  and  no  new  place  designated  by 
written  notice,  the  votes  cast  cannot  t>e  counted. 

Appeal  from  District  Court,  Maricopa  Coun- 
ty:   before  .Justice  Kent. 

Election  contest  by  C.  W.  Johnstone  against 
J.  H.  Robertson.  From  a  judgment  in  favor 
of  the  contestee,  the  contestant  appeals.  Af- 
firmed. 

TCP.— 30 


G.  P.  Ainsworth,  for  appellant. 
Bennett,  for  respondent 


Walter 


DOAN,  J.  This  is  a  contest  of  the  election 
of  the  appellee,  J.  H.  Robertson,  to  the  office 
of  justice  of  the  peace  of  riiocnlx  rreelnct, 
at  the  general  election  held  November  4,  1902. 
The  only  question  involved  In  this  appeal  Is 
the  admissibility  of  the  votes  cast  at  School 
District  No.  35,  that  being  one  of  the  polling 
places  within  the  election  precinct  designated 
as  "Phoenix  l*i'eciuet  No.  4."  All  the  votes 
were  recounted  by  the  court.  No  question  is 
now  raised  by  appellant  as  to  the  action  of 
the  court  in  admitting  or  rejecting  any  of  the 
other  ballots  offered  in  evidence,  but  merely 
as  to  the  action  of  the  court  In  rejecting  the 
20  ballots  found  by  tiie  court  to  be  valid  as 
far  as  their  form  is  concerned,  which  were 
cast  at  School  District  No.  35,  and  which  the 
court  rejected  t>ecause  there  was  a  noncom- 
pliance with  the  law,  in  the  opinion  of  the 
court.  In  that  particular  polling  or  election  pre- 
cinct, In  that  the  votes  were  received  at  a 
place  other  than  the  one  designated  by  the 
board  of  supervisors  as  a  polling  place  in  that 
precinct.  Tlie  place  designated  was  the  school- 
house  In  School  District  No.  35,  and  the  place 
where  the  votes  were  actually  cast  and  re- 
ceived was  at  a  house  known  as  "Heard's 
Ranch  House,"  in  the  same  precinct,  but  about 
half  a  mile  distant  from  the  schoolhouse.  It 
appears  from  the  record  that  the  regular 
election  board  as  appointed  by  the  board  of 
supervisors  presided  at  the  election  held  at 
the  ranch  house,  and  that  the  proceedings 
were  in  all  respects  proper  and  regular, 
except  as  to  the  place  of  holding  the  election. 
The  ranch  house  at  which  the  election  was 
held  was  about  half  a  mile  distant  from 
the  schoolliouse,  and  in  plain  view  there- 
from. The  witnesses  for  the  contestant  testi- 
fied that  the  election  was  not  held  at  the 
schoolhouse  in  that  precinct  because  school 
was  In  session  there  tiiat  day.  The  only  evi- 
dence in  the  record  of  any  notice  given  of 
any  change  in  the  place  of  holding  the  elec- 
tion was  the  testimony  of  Larseu,  vne  of  the 
judges  of  tlie  election.  He  stated  that  "some 
children  (who  attended  the  school)  came  back 
by  our  place  every  day,  and  they  were  notified 
some  six  or  seven  days  ahead."  Our  statutes 
(Uev.  St.  11)01)  provide  (paragraph  2;J0.'»j:  "The 
board  must,  at  least  fifteen  days  prior  to  an 
election,  issue  its  order  designating  the  house 
or  place  within  each  precinct  where  the  elec- 
tion must  be  held."  Piinigraph  230(5:  "If  the 
board  fail  to  designate  the  house  or  place  for 
lioldlng  the  election,  or  If  it  cannot  be  held  at 
the  house  or  place  designated,  the  Justice  of 
the  peace  in  the  precinct  must,  two  days  be- 
fore the  election,  and  by  an  order  under  his 
hand  (copies  of  which  he  must  at  once  post  in 
three  public  places  In  tlie  precinct),  designate 
the  house  or  place,  or  if  there  be  no  justice  of 
the  peace  there,  the  election  board,  by  similar 
notices  posted  as  in  this  section  provided,  may 
designate  the  place."    It  appears  from  the  rec- 
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ord  that  the  board  issued  its  order  In  accord- 
ance with  paragraph  2305,  designating  the 
house  within  this  precinct  where  the  election 
must  be  held.  There  is  nothing  in  the  record 
to  indicate  that  the  election  could  not  have 
been  lield  at  the  house  designated,  further 
than  the  opinion  or  conclusion  of  the  election 
board;  and  that  M'as  evidently  arrived  at 
some  days  prior  to  the  day  of  election,  be- 
cause it  was  stated  that  they  notified  the 
school  children  "some  six  or  seven  days 
ahead."  It  does  not  appear  from  the  record 
that  an  order  designating  the  place  at  which 
the  election  would  be  held  was  made  by  the 
justice  of  the  peace  in  the  precinct  two  days 
before  tlie  election,  or  that,  there  being  "no 
Justice  of  the  peace  tliere,  the  election  board, 
by  similar  notices"  posted  as  provided  in  par- 
agraph aaoi),  "designated  the  place."  It  is 
the  general  rule,  to  which  there  are  very  few 
exceptions,  that  the  statutes  relative  to  the 
time  and  place  of  holding  an  election  are  man- 
datory, and  tliat  an  election  held  at  any  other 
than  the  designated  place  is  absolutely  void 
without  proof  of  any  fraud  or  injury.  The 
sole  exceptions  we  have  found  to  this  rule  are 
those  cases  where  the  impossibility  of  holding 
the  election  at  the  place  fixed  by  law  was  dis- 
covered immediately  before  the  election,  at  a 
date  too  late  to  render  possible  a  compliance 
with  the  law  In  the  designation  of  another 
place.  Dale  v.  Irwin,  78  111.  170;  Preston  v. 
Culbertson,  .58  Cal.  198.  This  latter  feature 
does  not  enter  into  the  case  under  considera- 
tion. We  have  no  evidence  in  the  record  that 
the  election  board  repaired  to  the  schoolhouse 
on  the  day  of  the  election,  and,  being  unable 
to  hold  the  election  there,  selected  the  ranch 
house  for  that  reason.  The  evidence  present- 
ed by  contestant  that  tl»ey  notified  the  school 
chlUli-en  "six  or  seven  days  ahead"  establish- 
es the  contrary,  so  that  tills  cannot  be  consid- 
ered as  a  rase  of  the  removal  of  the  polling 
place  on  the  morning  of  election  day  per  force 
of  necessity. 

It  is  said  on  this  subject  in  Heyfron  v. 
Mahony  (Mont.)  24  Pac.  93,  18  Am.  St  Rep. 
757:  "What,  then,  was  the  legal  effect  of  the 
removal  of  the  polling  place?  •  •  •  Mr. 
McCrary.  in  hlsworlcon  Klections.  writes:  'It 
must  be  conce<.led  by  all  tliat  time  and  place 
are  of  the  substance  of  every  election,  while 
many  provisions  which  appertain  to  the  man- 
ner ot  conducting  an  election  may  be  direc- 
tory only."  Section  141  (3d  Ed.)  The  same 
opinion  is  expressed  by  Mr.  Paine  in  his 
treatise  on  Elections:  'The  requirement  that 
tiie  election  shall  be  held  at  the  place  desig- 
nated by  law  is  not  directory;  it  is  manda- 
torj',  and  must  he  obeyed.'  Section  327.  ♦  •  • 
In  Slelvln's  Case,  G8  Pa.  338,  Mr.  Cliief  Jus- 
tice Thompson  says:  'A  fixed  place,  It  seems 
to  me,  is  as  absolutely  a  requisite,  according 
to  the  election  laws,  as  is  the  time  of  voting. 
The  holding  of  elections  at  the  places  fixed 
by  law  is  not  directory;  it  is  mandatory,  and 
cannot  be  omitted  without  error.  I  will  not 
say  that.  In  case  of  the  destruction  of  a  desig- 


nated building  on  the  eve  of  an  election,  the 
election  might  not  be  held  on  the  same  or 
contiguous  ground,  as  a  matter  of  necessity. 
"Necessltas  non  habet  legem."  But  then  the 
necessity  must  be  absolute,  discarding  all 
mere  idea  of  convenience.  •  ♦  •  To  move 
the  place  ot  election  *  •  •  from  a  desig- 
nated schoolhouse  to  a  vacant  house  more 
than  half  a  mile  distant  therefrom,  without 
authority  or  any  absolutely  controlling  cir- 
cumstances, must  render  the  election  therein 
void,  and,  if  the  votes  taken  be  counted,  con- 
stitute an  undue  election.'  See,  also,  Mc- 
Crarj',  Elec.  (3d  Ed.)  §§  123,  124;  Paine,  Elec. 
SI  327-330.  The  circumstances  which  do  not 
affect  the  result  when  the  place  designated 
for  the  holding  of  the  election  has  been 
changed  are  shown  in  Preston  v.  Culbertson, 
58  Cal.  209,  wherein  the  court  holds:  'The 
polls  were  opened  a  short  distance  from  and 
in  plain  view  of  the  place  appointed,  the 
owner  of  the  house  selected  having  objected 
to  the  election  proceeding  at  his  house;  and 
it  does  not  appear  that  any  voter  was  misled 
or  deprived  of  his  vote  by  reason  of  the 
change.'    Dale  v.  Irwin,  78  111.  180." 

The  appellant  states  that  paragraphs  2305 
and  2300  of  our  Statutes  of  1901  as  cited  are 
identical  with  paragraphs  1131  and  1132  of 
the  California  statutes,  and  insists,  on  the  au- 
thority of  Preston  v.  Culbertson,  58  Cal.  108, 
and  Sprague  v.  Norway,  31  Cal.  173,  that  the 
action  of  the  election  oflicers  in  selecting  the 
ranch  house  instead  of  the  place  designated 
by  the  board  was  a  mere  irregularlt.v,  which 
did  not  affect  the  final  result;  and  that,  as 
there  was  no  fraud  shown  on  the  part  of  the 
election  oflicers,  the  voters  of  the  district 
should  not  lose  their  votes,  and  the  appellant 
be  deprived  of  the  benefit  thereof,  simply  be- 
cause of  a  technical  violation  of  the  law.  The 
holding  in  California  on  that  subject  is  very 
tersely  and  forcibly  stated  in  Russell  v.  Mc- 
Dowell (Cal.)  23  Pac.  183  (decided  since  the 
cases  cited  by  appellant),  as  follows:  "It  is 
well  settled  that  disregard  of  directory  pro- 
visions of  election  laws,  in  the  absence  of  ac- 
tual fraud,  is  no  ground  for  rejecting  the  en- 
tire vote  of  a  precinct.  •  •  •  It  is  only 
those  provisions  of  tiie  statutes  relating  to 
the  time  and  place  of  holding  elections,  the 
qualifications  of  voters,  and  such  others  as 
are  expressly  made  essential  prerequisites  to 
the  validity  of  an  election,  that  are  held  to  be 
mandatory.  •  •  *  All  otliers  are  directory, 
merely,  and  a  failure  to  observe  them,  cau.sed 
by  honest  Ignorance  or  mistake,  and  not  re- 
sulting in  manifest  fraud,  does  not  atford 
ground  for  rejecting  the  entire  vote  of  a  pre- 
cinct. •  •  •  The  law  of  this  state  is  as  it 
is  everywhere  else,  and  ought  to  be,  that  dis- 
regai-d  of  mandatory  requirements  of  the  elec- 
tion law,  or  of  merely  directory  provisions 
coupled  with  such  actual  fraud  as  makes  the 
true  result  doubtful,  is  ground  for  throwing 
out  the  entire  vote  of  a  precinct  where  there 
is  no  means  of  purging  the  poll."  We  accept 
this  as  not  only  a  later  utterance  of  that  Jurls- 
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diction,  but  as  more  definitely  decisive  of  tlie 
question  under  consideration;  tlie  use  of  the 
house  designated  in  the  case  of  Preston  t. 
CuIl>ertson,  supra,  as  a  poiling  place  only  hav- 
ing been  denied  on  the  day  of  the  election. 
The  law  is  mandatory  that  tlie  election  must 
be  held  at  the  place  designated  by  the  board 
of  supervisors,  unless  a  change  of  the  polling 
place  becomes  necessary,  and  when  such  ne- 
cessity Is  known  to  exist  a  sutficient  length 
of  time  prior  to  the  election  to  enable  the 
place  to  which  such  polling  place  is  changed 
to  be  designated  as  provided  by  the  statute, 
such  designation  must  be  made  in  order  to 
render  valid  an  election  held  there.  Tlie  ac- 
tion of  tlie  board  In  this  Instance  in  holding 
the  election  at  the  ranch  house  instead  of  at 
the  place  designated  by  the  board  of  super- 
visors, without  any  attempt  to  comply  with 
the  requirements  of  the  law  relative  to  a 
change  of  the  polling  place,  and  without  any 
necessity  or  sufficient  reason  appearing  to 
Justify  it,  renders  the  election  held  there  in- 
valid, and  the  votes  cast  in  that  precinct  can- 
not be  counted. 
The  Judgment  of  the  lower  court  is  affirmed. 

SLOAN  and  DAVIS,  JJ.,  concur. 


<8  Ariz.  M7) 

UNITED  STATES  v.  MEADE  et  al. 
(Supreme  Court  of  Arizona.     Iklarch  26,  1904.) 

ACTION  ON   BOND— PLEADINO— EVIDENCE. 

1.  In  an  action  on  the  lx>nd  of  a  marshal,  the 
court  properly  refused  to  receive  as  proof  of 
liability  of  tlio  sureties  the  plei\dinf;s  and  tlie 
judgment  in  an  action  in  which  the  United 
States  bad  judgment  against  the  marshal ;  noth- 
ing in  them  tending  to  show  that  the  items  for 
which  the  judgment  was  had  against  the  mar- 
shal were  for  Items  chargeable  against  him  dur- 
ing the  life  of  the  bond. 

2.  Under  a  complaint  against  the  sureties  of 
a  marshal,  alleging  that  the  United  States  had 
judgment  against  the  mar.shal  for  a  certain 
amount  advance<l  by  the  government  to  him 
daring  the  life  of  the  bond,  and  that  this  hnd 
not  been  paid,  and  praying  for  judjrment  for 
such  amount,  recovery  can  be  liad  only  on  ijroof 
of  such  a  judgment,  and  not  on  indei)endent 
proof  of  liability  under  the  bond. 

Appeal  from  District  Court,  First  Dis- 
trict; before  Justice  Davis. 

Action  by  the  United  States  against  Wil- 
liam K.  Meade  and  others.  Judgment  for 
defendants,    rialntlff  appeals.    Affirmed. 

Frederick  S.  Nave,  U.  S.  Dist.  Atty.,  and 
John  H.  Campbell,  Asst.  U.  S.  Dist.  Atty. 
Barnes  &  Martin,  Thomas  Mitchell,  and  Ben 
Goodrich,  for  appellees. 

KENT,  C.  J.  The  complaint  of  the  United 
States,  the  plaintiff  in  tlie  court  below,  al- 
leged that  the  defendant  Meade  and  other 
defendants,  as  co-obligors,  executed  on  the 
2l8t  day  of  August,  1886,  a  bond  to  tlie  Unit- 
ed States  in  the  sum  of  ?2r>,0(X>,  for  the  faith- 
ful performance  by  the  defendant  Meade  of 
his  duties  as  marshal  of  the  United  States 
for  Arizona;   that  on  the  28th  day  of  May, 


1890,  Meade  filed  his  petition  In  the  Court  of 
Claims  of  the  United  States,  praying  Judg- 
ment for  sums  claimed  to  be  due  him  from 
the  government  for  services  rendered  by  him 
as  marshal;  that  to  this  petition  the  govern- 
ment filed  a  counterclaim,  and  on  December 
3, 1900,  the  Court  of  Claims  rendered  its  judg- 
ment dismissing  the  petition  of  the  claim- 
ant, Meade,  and  rendering  judgment  against 
Meade  and  in  favor  of  the  government  on  it» 
counterclaim  for  the  sum  of  $2,470.32;  that 
the  sum  so  found  to  be  due  the  government 
from  Meade  by  the  Judgment  of  the  Court 
of  Claims  represented  money  which  had 
come  into  the  hands  of  Meade  as  marshal  by 
reason  of  advances  made  to  him  by  the  gov- 
ernment under  the  bond  set  out  in  the  com- 
plaint, and  imder  bonds  previously  given  by 
Meade;  that,  of  the  amount  so  found  to  be 
due  the  government,  the  sum  of  $572  was  ad- 
vanced by  the  government  during  the  pe- 
riod covered  by  the  bond  set  out  In  the  com- 
plaint, ond  w^hile  said  bond  was  in  force  and 
effect;  and  that  the  money  had  not  been  paid 
by  Meade  to  the  government,  whereby  the 
bond  had  become  forfeited.  The  complaint 
prayed  judgment  against  the  defendants  for 
the  sum  of  $572.  The  answers  interposed 
by  the  defendants  the  co-obligors  on  the  bond 
contained  a  general  denial  of  the  allegations 
of  tlie  complaint,  and  affirmative  allegations 
that  they  were  not  parties  to  the  suit  in  the 
Court  of  Claims;  that  a  settlement  of  the 
accounts  of  the  defendant  Meade  had  been 
hnd;  and  that  full  payment  had  been  made 
by  Meade  of  all  sums  due  from  him  to  the 
government.  At  the  commencement  of  the 
trial  of  the  action,  on  motion  of  the  plaintiff 
the  action  was  dismissed  as  against  the  de- 
fendant Meade,  leaving  the  action  remaining 
against  his  co-obligors  on  the  bond.  The 
plaintiil  called  as  a  witness  the  defendant 
Meade,  against  whom  the  action  had  been 
dismissed,  who  testified  that  he  was  mar- 
slial  of  the  United  States  for  Arizona  from 
August  21,  1886,  to  March  17,  1800;  that  at 
the  expiration  of  liis  term  of  office  he  had 
had  a  settlement  of  his  account  with  the  gov- 
ernment. Tile  plaintiff  then  offered  in  evi- 
dence a  certified  copy  of  the  Judgment  of  the 
Court  of  Claims  set  up  In  the  complaint. 
The  court  sustained  the  objection  of  the  de- 
fendants to  tlie  introduction  of  the  docu- 
ment in  evidence.  The  plaintiff  then  offered 
in  evidence  what  was  termed  certified  tran- 
scripts of  tlie  record  in  the  case  In  the  Court 
of  Claims  in  which  the  Judgment  had  been 
reiidere<l,  to  which  offer  the  court  sustained 
the  objection  of  the  defendants.  The  plain- 
tiff then  offered  In  evidence  the  same  docu- 
ments, but  in  the  Inverse  order,  to  which 
offer  the  same  ruling  was  made  by  the  court. 
The  plaintiff  then  offered  in  evidence  a  tran- 
script of  the  accounts  of  Meade  as  marshal, 
which  was  also  excluded  by  the  court.  The 
plaintiff  thereupon  rested,  and  on  motion  of 
the  defendants  a  verdict  for  the  defendants 
was  directed  by  the  court.   From  a  Judgment 
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entered  tbereon,  the  plaintiff  appeals  to  this 
court. 

The  question  presented  for  our  consider- 
ation by  this  appeal  is  whether  the  trial 
court  erred  in  rejecting  the  documentary  evi- 
dence offered  by  the  plaintiff.  The  cause  of 
action  set  forth  in  the  complaint  is  for  a 
breach  of  the  bond,  In  the  failure  of  Meade 
to  account  for  moneys  in  his  hands  ad- 
Judged  to  be  due  from  Meade  to  the  govern- 
ment. If  the  government  had  obtained  a 
Judgment  against  Meade,  based  on  his  fail- 
ure, within  the  life  of  the  bond,  In  that  re- 
spect such  a  Judgment  Is  clearly  admissible 
in  evidence  in  an  action  by  the  government 
against  his  co-obligors  on  the  bond,  as  proof 
of  the  breach  of  the  condition.  Moses  v.  U. 
S.,  1(J«  U.  S.  571,  17  Sup.  Ct  682,  41  L.  Ed. 
1119.  In  the  case  at  bar  the  Judgment  of- 
fered by  the  plaintiff  was  entitled,  "William 
K.  Meade  v.  The  United  States,"  and  de- 
creed "that  the  defendants,  the  United  States, 
do  have  and  recover  on  their  counterclaim 
the  sum  of  ?2.-i70.32  of  and  from  tlie  said 
William  K.  Meade,  the  claimant."  On  the 
face  of  the  Judgment,  therefore,  there  was 
nothing  to  show  that  it  in  any  w^ay  related 
to  the  accounts  of  Meade  as  marshal,  or  had 
any  reference  to  any  moneys  in  his  hands, 
or  anything  to  do  with  the  bond  sued  on, 
or  with  tlie  subject-matter  of  the  action.  As 
offered,  therefore,  It  was  properly  rejected. 
The  plaintiff  then  offered  In  evidence  what 
were  termed,  as  appears  from  the  abstract 
before  us,  "certified  transcripts  of  the  rec- 
ord in  the  case  of  William  K.  Meade  vs.  The 
T.'nited  States."  Although  the  record  Is  not 
at  all  clear,  we  Judge  from  the  brief  of  the 
appellant  and  from  the  fact  that  no  such  doc- 
uments as  described  are  to  be  found  among 
the  original  papers  in  the  case  or  in  the  ab- 
stract; that  the  document  offered  was  the 
one  apparently  subsequently  marked  "Ex- 
hibit E  for  Identification,"  which  was  in  fact 
a  certified  copy  of  the  pleadings  in  a  case 
in  the  Court  of  Claims  bearing  the  same  title 
and  number  as  the  judgment  previously  of- 
fered In  evidence.  If  it  be  assumed  that  the 
document  offered  contained  the  pleadings  in 
the  same  case  in  the  Court  of  Claims  as  that 
in  which  the  Judgment  was  entered,  they 
sufficiently  show  that  the  action  related  to 
claims  and  counterclaims  growing  out  of 
Meade's  office  as  marshal  of  Arizona.  The 
copies  of  these  pleadings  and  of  the  Judg- 
ment based  thereon,  inasmuch  as  we  do  not 
agree  with  the  contention  of  the  appellee 
that  they  were  not  duly  certified,  were  tliere- 
fore  properly  admissible  in  evidence,  provid- 
ed they  related  to  matters  within  the  life  of 
the  bond  sued  on  in  this  action.  The  bond 
sued  on  here  was  dated  August  21,  1886.  It 
appears  that  prior  thereto  Meade  had  been  in 
office  as  marshal  under  other  bonds  covering 
such  prior  period.  If,  therefore,  the  plead- 
ings on  which  the  Judgment  of  the  Court  of 
Claims  was  based  do  not  show  that  the  coun- 
terclaim of  the  government  for  which  the 


Judgment  against  Meade  was  entered  was  for 
Items  and  moneys  covered  by  the  life  of  the 
bond  sued  on  here,  but  covered  a  period  not 
embraced  by  the  life  of  the  bond,  the  judg- 
ment and  the  pleadings  were  properly  ex- 
cluded by  the  trial  court. 

The  pleadings  sought  to  be  introduced 
were  (1)  the  petition  of  the  claimant,  Meade, 
filed  May  28,  1890;  (2)  his  request  for  find- 
ings of  fact,  filed  February  16,  1892;  and  (3) 
the  defendant's  plea  of  counterclaim,  filed 
September  30,  1898;  the  latter  containing  (a) 
bill  of  particulars;  (b)  proof;  (c)  auditor's  let- 
ter. The  petition  sets  forth  a  claim  for  com- 
pensation for  various  services  as  marshal,  all 
rendered  prior  to  the  date  of  the  bond  sued 
on;  the  dates  being  also  shown  by  the  find- 
ings requested  by  the  claimant.  The  plea  of 
counterclaim  states  that  in  the  settlement  of 
the  claimant's  accounts  he  was  illegally  cred- 
ited with  the  sum  of  $2,470.32,  for  which  the 
government  prayed  judgment  No  dates  at 
all  are  given  In  the  plea  of  counterclaim  it- 
self. The  bill  of  particulars  attached  to  the 
counterclaim,  giving  the  items  making  up 
the  government's  counterclaim,  showed  that 
$084.20  of  the  illegal  credits  were  for  serv- 
ices rendered  in  November,  1885,  and  that 
$1,046.12  were  for  services  rendered  In  Veb- 
ruary,  1886.  The  balance  of  the  counter- 
claim, to  wit,  $740,  was  for  "fees  for  serving 
185  warrants  of  commitment,  at  $4  each,  as 
shown  by  report  from  the  Auditor  for  the 
State  and  other  Departments,  dated  Septem- 
ber 26,  1898,  and  filed  herewith."  No  dates 
being  given.  This  report  of  the  Auditor  of 
State  gives  a  number  of  items  for  service  of 
writs  of  commitment,  making  up  the  total  of 
$740,  but  In  no  instance  Is  any  date  given,  or 
any  data  of  any  kind  from  which  it  can  even 
be  inferred  that  the  items,  or  any  of  them, 
are  embraced  within  a  period  of  time  covered 
by  the  life  of  the  bond.  The  part  of  the 
counterclaim  designated  as  the  "proof'  is 
merely  a  statement  by  an  assistant  attorney 
in  the  Attorney  General's  office  that  "the 
transcript  of  the  marshal's  accounts  certified 
on  October  10,  1890,  which  are  too  volumin- 
ous to  be  printed,  show  that  the  claimant 
was  credited"  with  the  amount  claimed  in 
the  counterclaim  In  the  settlement  of  his  ac- 
counts. Inasmuch  as  there  is  nothing  in  the 
pleadings,  the  counterclaim,  or  the  judgment 
in  the  case  in  the  Ooinrt  of  Claims  tending  to 
show  that  the  Items  for  which  the  govern- 
ment recovered  Judgment  against  Meade 
were  In  fact  for  items  chargeable  to  him 
within  the  life  of  the  bond  sued  on  here,  and 
no  other  portion  of  the  record  or  Judgment 
roll  in  that  case  being  offered,  we  think  the 
trial  court  committed  no  error  In  refusing  to 
receive  these  documents  in  evidence  as  proof 
of  any  liability  on  the  part  of  Meade's  co- 
obligors  upon  the  bond. 

The  appellant  also  urges  that  the  trial 
court  was  in  error  in  rejecting  the  tran- 
script of  the  accounts  of  Meade  as  marshal 
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offered  In  eTldence  b7  the  plaintiff.  The 
certificate  attached  thereto  la  dated  October 
28k  1901,  and  such  date  ahowa  tiiat  it  wai  not 
the  tranacrlpt  of  the  acconnta  referred  to  in 
the  "peoot"  attached  to  the  counterclaim  in 
the  auit  In  the  Court  of  Claims.  It  was 
therefore  not  a  part  of  the  record  In  that 
caae  npon  which  the  Judgment  therein  was 
founded,  and  could  not  properly  be  received 
by  the  court  below  In  connection  therewith. 
But  the  appellant  contends  that  this  tran- 
acrlpt of  the  accounts  should  have  been  re- 
ceived In  evidence  apart  and  distinct  from 
the  Judgment  of  the  Court  of  Claims,  and  as 
Independent  proof  of  the  liability  of  the  de- 
fendants under  the  bond  for  the  failure  of 
Meade  to  account  for  the  $572  demanded. 
From  an  examination  of  the  Items  referred 
to  by  appellant's  couaael  in  his  brief  as  the 
Items  In  the  transcript  of  the  account  relied 
npon  by  him  to  prove  the  Indebtedness  of 
Meade  to  the  government,  we  are  inclined  to 
donbt  the  suffldency  of  the  proof  offered  to 
establish  the  facts  desired;  but,  in  any  event, 
we  think,  under  the  pleadings  In  the  case, 
the  plaintiff  was  limited  in  the  proof  proper- 
ly addncible  by  it  as  against  the  defendants, 
the  co-obllgora  on  the  bond  with  Meade,  to 
such  proof  as  would  establish  a  Judgment 
against  Meade,  rendered  for  a  failure  to  ac- 
count during  the  life  bt  the  bond  to  the  gov 
emment  for  moneys  due  it  as  alleged  In  the 
complaint  The  transcript  of  accounts  of- 
fered has  no  connection  with  the  Judgment 
pleaded  in  the  complaint,  and  was  not  within 
the  Issues  raised  by  the  pleadings,  and  was 
therefore  properly  excluded  by  the  trial 
court. 

The  Judgmedt  of  the  district  court  la  af- 
firmed. 

SLOAN  ase  DOAN,  JJ.,  concur 


(S  Arte.  372) 

HINDS  v.  TERRITORI. 

(Supreme  Gonrt  of  Arizona.) 

BfBKZZUtMEKT— INDtCTUBHT  —  AOBNT  Of  COB- 
F0SA.TI0N— TRUST  REI.ATION. 

1.  All  indictment  under  Pen.  Code,  I  45S,  de- 
claring guilty  of  embezzlement  an  officer,  serv- 
ant, or  agent  of  a  corporation  who  fraudulently 
appropriates  to  any  use  or  purpose,  not  in  the 
execution  of  his  trust,  any  property  in  his  pos- 
■earion  or  under  his  control  by  virtue  of  his 
trust,,  which  charges  that  defendant,  while  act- 
ing as  mana/cer  of  the  P.  corporation,  was  in- 
tmsted  by  the  8.  corporation  with  a  check, 
the  proceeds  of  which  he  embezzled,  but  which, 
while  averring  the  dieck  was  intrusted  to  him 
by  virtue  of  his  employment,  does  not  allege 
what,  if  any,  interest  the  P.  corporation  had  in 
it,  or  that  he  received  it  for  or  on  account  of 
the  P.  corporation,  but  expressly  avers  that  it 
was  the  property  of  the  S.  corporation,  and 
that  It  was  received  by  him  in  the  name  and  on 
account  of  the  S.  corporation,  Is  bad,  in  not 
bein^  direct  and  certain  in  setting  out  the  trust 
rdatjon  under  which  the  property  waa  miaap- 
propriated. 

Kent,  0.  3^  dissenting. 


Appeal  from  District  Court,  T^vapal  Coun- 
ts before  Justice  Richard  E].  Sloan. 

Justin  T.  Hlnda  waa  convicted  of  embez- 
slement,  and  appeals.    Reversed. 

3.  D.  Wakely,  for  appellant  B.  W.  Wells, 
Attj.  Gen.,  for  the  Territory. 

DAVIS,  J.  The  indictment  under  which 
the  defendant  was  convicted  charged:  "That 
the  said  Justin  T.  Hinds,  at  the  county  of 
Yavapai  and  territory  of  Arizona,  on  or  about 
the  22d  day  of  September,  1902,  then  and 
there  being  and  acting  as  the  manager  of  the 
Prescott  Realty  Company,  a  corporation,  and 
as  such  manager,  and  by  virtue  of  his  said 
employment,  being  then  and  there  Intrusted 
by  the  State  of  Arizona  Mines  Corporation,  a 
corporation,  with  a  certain  check,  and  re- 
ceiving and  having  said  check  in  his  posses- 
sion by  virtue  of  his  said  trust,  to  wit,  a 
check  for  the  sum  of  seven  hundred  and  thir- 
ty-one dollars  and  sixty  cents,  of  the  value 
of  seven  hundred  and  thirty-one  dollars  and 
sixty  cents,  in  lawful  money  of  the  United 
States;  said  check  being  then  and  there  the 
property  of  the  Said  State  of  Arizona  Mines 
Corporation,  and  received  by  the  said  Justin 
T.  Hinds,  as  aforesaid,  in  the  name  and  on 
account  of  the  said  State  of  Arizona  Mines 
Corporation;  and  the  said  defendant,  Justin 
T.  Hinds,  having  thereafter,  on  the  said  22d 
day  of  September,  1902,  cashed  the  said 
check  at  the  Bank  of  Arizona,  in  Prescott, 
Arizona,  and  received  the  proceeds  thereof, 
to  wit,  the  sum  of  seven  hundred  and  thirty- 
one  dollars  and  sixty  cents,  into  his  own  pos- 
session and  upon  bis  own  account,  did  then 
and  there  unlawfully,  feloniously,  and  fraud- 
ulently embezzle  and  convert  to  bis  own  use, 
and  not  to  any  use  or  purpose  In  the  due  and 
lawful  execution  of  bis  said  trust,  all  of  the 
proceeds  of  said  check,  to  wit,  the  sum  of 
seven  hundred  and  thirty-one  dollars  and  six- 
ty cents,  contrary  to  the  form,  force,  and  ef- 
fect of  the  statute,"  etc.  There  was  a  de- 
murrer to  the  Indictment,  and  the  overruling 
of  the  deraun-er  is  assigned  as  error.  It  Is 
Insisted  that  the  Indictment  Is  not  "direct 
and  certain,"  either  as  regards  "the  offense 
charged,"  or  "the  particular  circumstances 
•  •  •  necessary  to  constitute  a  complete 
offense,"  and  also  "that  the  facts  stated  do 
not  constitute  a  public  offense."  It  Is  con- 
ceded that  the  prosecution  in  this  case  is 
based  upon  section  458  of  the  Penal  Code, 
and  the  Jury  was  so  instructed  by  the  court 
The  section  referred  to  reads  as  foUows: 
"Every  oflScer  of  this  territory,  or  of  any 
county,  city  or  other  municipal  corporation 
or  subdivision  thereof,  and  every  deputy 
clerk,  or  servant  of  any  such  officer,  and  ev- 
ery officer,  director,  trustee,  clerk,  servant  or 
agent  of  any  association,  society  or  corpora- 
tion (public  or  private)  who  fraudulently  ap- 
propriates to  any  use  or  purpose  not  In  the 
due  and  lawful  execution  of  his  trust,  any 
property  which  he  has  in  bis  possession,  or 
under  his  control  by  virtue  of  his  trust,  or 
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secretes  It  with  a  fraudulent  intent  to  ap- 
propriate it  to  sucti  use  or  purpose,  is  guilty 
of  embezzlement."  The  next  following  four 
sections  define  Iiow  and  under  wtiat  circum- 
stances embezzlement  may  also  be  committed 
by  i>ersons  occupying  various  otber  relations 
of  trust  and  confidence,  such  as  carrier,  trus- 
tee, banker,  merchant,  broker,  attorney, 
agent,  assignee  In  trust,  executor,  administra- 
tor, collector,  bailee,  tenant,  lodger,  clerk, 
and  servant.  Our  present  purpose,  however, 
requires  only  the  consideration  of  section 
458,  and  a  determination  as  to  whether  or 
not  the  indictment  sufficiently  descrit)es  an 
offense  thereunder.  "This  section,"  it  has 
been  said  by  this  court,  "was  meant  to  apply 
to  persons  occupying  fiduciary  relations,  such 
as  public  officers,  and  officers  and  agents  of 
corporations,  public  and  private.  To  sustain 
a  conviction  under  this  section,  three  facts 
must  be  shown:  (1)  The  trust  relation;  (2) 
the  possession  or  control  of  property  by  vir- 
tue of  the  trust;  and  (3)  the  fraudulent  ap- 
propriation of  the  property,  not  in  the  due 
and  lawful  execution  of  the  trust."  Terri- 
tory V.  Meyer  (Ariz.)  24  Pac.  183.  Emliezzie- 
ment  was  not  an  offense  at  common  law,  but 
was  created  by  statute  to  meet  a  defect  in 
the  law  of  larceny,  which  required  a  tres- 
pass. Mr.  Bishop  calls  It  "a  sort  of  statutory 
larceny  committed  by  servants  and  other  like 
persons  where  there  is  a  trust  reiwsed,  and 
therefore  no  trespass,  so  that  the  act  would 
not  be  larceny  at  the  common  law."  1  Bish. 
Crim.  Law,  $  5(57.  Being  statutory.  It  is  al- 
ways within  the  power  of  the  Legislature 
to  declare  what  acts  siiall  constitute  the 
crime.  The  trust  relation  referred  to  in  sec- 
tion 458,  as  it  applies  to  the  case  before 
us,  is  that  wlik'li  exists  between  the  agent 
and  the  corporation.  The  property  whieli, 
in  tlie  contemplation  of  that  section,  may 
become  the  sulijeot  of  embezzlement,  is  pii- 
marily  the  property  of  the  corporation— prop- 
erty which,  having  come  into  his  posses- 
sion or  control  by  virtue  of  said  trust  re- 
lation, tile  agent  can  l)e  reciuired  to  account 
for  to  tiie  cori>oratlon.  It  must  be  property 
in  wlilch  tiie  corporation  has  at  least  some 
qnalllied  ownership.  The  statute  under  con- 
sideration is  one  which  "fully,  directly  and 
exi)ressly,  without  aiiy  uncertainty  or  ambi- 
guity, sets  forth  all  the  elements  ne(-essary 
to  constitute  the  offense,"  and  the  plwidor 
could  have  safely  and  sufficiently  charged  the 
crime  In  tlie  language  of  the  statute.  People 
V.  -Mahlnian  (Cal.)  '£i  Pac.  145;  People  v. 
Ward  (Cal.)  60  Pac.  372;  People  v.  Cobler 
(Cal.)  41  Pac.  401;  TT.  S.  v.  Oarll,  105  I..  S. 
Oil,  2C  L.  Ed.  li;{5.  He  could  also  have  u.sed 
other  words  conveying  the  same  meaning. 
Pen.  Code,  §  8.T2.  But  there  Is  a  noticeable 
departure  from  the  phraseology  of  the  statute 
in  the  indictment  which  is  before  us.  In  ef- 
fect. It  charges  that  the  defendant,  while  act- 
ing as  the  manager  of  the  Prescott  Realty 
Company,  a  corporation,  was  intrusted  by  the 
State  of  Arizona  Mines  Corporation  with  a 


certain  check,  the  proceeds  of  which  he  em- 
bezzled. It  l8  averred  that  the  check  was  in- 
trusted to  the  defendant  by  virtue  of  his  said 
employment,  but  it  Is  not  alleged  what.  If 
any,  interest  the  Prescott  Realty  Company 
had  In  the  check,  nor  that  the  defendant  re- 
ceived it  for  or  on  account  of  his  principal. 
On  the  contrary,  there  Is  the  express  aver- 
ment that  the  check  was  the  property  of  the 
said  State  of  Arizona  Mines  Corporation,  and 
was  received  by  the  defendant  In  the  name 
and  on  account  of  said  last-mentioned  corpo- 
ration. For  whom  then  was  the  defendant 
acting  In  a  fiduciary  capacity,  according  to 
these  allegations?  To  which  corporation  was 
he  accountable  for  the  conversion  of  the  prop- 
erty? Or,  applying  a  test  plainly  warranted 
by  the  statute,  to  whose  demand  for  the  re- 
turn of  the  property  would  the  defendant 
comply  in  order  to  avoid  criminal  liability? 
If  the  answer  must  be  read  In  the  averments 
of  the  indictment,  we  should  not  be  able  to 
say  it  was  the  Prescott  Realty  Company. 
The  trust  relation  under  which  the  property 
was  misappropriated,  being  an  essential  ele- 
ment of  the  crime,  was  required  to  be  clearly 
and  distinctly  set  forth.  It  is  not  so  alleged 
here,  and.  because  the  Indictment  is  not  "di- 
rect and  certain"  in  this  regard,  it  does  not 
conform  to  tiie  requirements  of  the  Code. 
The  Judgment  will  accordingly  be  reversed, 
with  directions  that  the  district  court  sustain 
the  demurrer  to  the  indictment. 

DOAX,  J.,  concurs. 

KENT,  C.  J.    1  do  not  concur  In  the  opin- 
ion of  the  court  In  this  case. 


(8  Ariz.  379) 
MARKS  et  al.  v.  BRAPSHAW  MOUNTAIN 

R.  CO. 
(Supreme  Court  of  Arizona.     March  20,  1904.) 

CONDKMNATION    PROCKEDl.NG — C'O.NSTITUTIONAX 

LAW— I).\.\lA(iES— KINUINU  -RILI.NOS    ON 

EVIDENCK— UAKMI.ESS    ERROR. 

1.  Exclusion  of  the  opinion  of  defendant's  wit- 
ness ns  to  the  value  of  a  mine,  if  error,  was 
harmless,  two  other  witnesses  having  directly 
and  donrly  testifipd  that  the  value  was  as  al- 
lefted  in  tlie  answer,  and  no  contradictory  evi- 
di>nce  hnvinK  hwn  introduced,  and  no  issue  rais- 
ed as  to  such  value. 

2.  AduiLssum  of  plaintiff's  evidence  as  to  l)en- 
elits  in  comleninntion  proeeedniffs  was  harm- 
less, the  jury  having  found  there  were  no  dam- 
ages or  benefits. 

3.  A  fmdini;,  in  condemnation  proceedingH. 
that  the  land  actually  taken  had  no  value,  was 
warranted  by  defendant  expressly  waiving  the 
right  to  recover  for  the  strip  taken. 

4.  Whether  the  statute  allowinR  plaintiff  in 
condemnation  proceedinRs  to  enter  l)efore  de- 
cree, and  fixing  the  damages  tiierefor  at  10  per 
cent,  of  the  award,  is  unconstitutional,  is  im- 
material, where  tiie  jury  found  no  damages  were 
suffered. 

Appeal  from  District  Court,  Yavapai  Coun- 
ty: before  Justice  Sloan. 

Condemnation  proceedings  by  the  Bnid- 
Bhaw  Mountain  Railroad  Company  against 
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Jake  Marks  and  others.    From  the  Jadgment, 
defendants  appeal.    Affirmed. 

J.  F.  Wilson  and  Hawkins,  Ross  &  Ander- 
son, for  api>ellauts.  T.  J.  Norton,  for  appel- 
lee. 

KENT,  C.  J,  The  appellee,  the  Bradshaw 
Mountain  Railroad  Company,  in  constructing 
its  railroad,  found  It  necessary  to  cross  a  cer- 
tain mining  claim  known  as  the  "Conten- 
tion" claim,  belonging  to  the  appellants. 
The  company  Instituted  condemnation  pro- 
ceedings for  a  right  of  way  over  the  ground, 
as  provided  by  our  statutes,  executed  the 
necessary  bond,  took  possession  under  an  or- 
der of  the  court,  and  built  its  railroad  across 
the  claim.  The  defendants,  the  appellants 
in  this  court,  made  answer,  alleging  damage 
by  reason  of  the  taking  of  the  right  of  way, 
In  that  the  railroad  passed  In  the  direction 
of  the  vein  of  the  claim,  and  prevented  the 
free  use  and  operation  of  the  mine.  They 
alleged  the  value  of  the  claim  to  be  ?25,000, 
and  the  damage  resulting  from  the  interfer- 
ence with  the  free  use  and  operation  of  the 
mine  to  be  the  sum  of  $6,000.  The  plaintiff, 
in  reply,  denied  that  the  railroad  traversed 
the  vein  as  specified;  alleged  that  no  damage 
had  resulted,  or  would  result,  to  the  defend- 
ants by  reason  of  the  crossing  of  the  railroad 
over  the  premises,  or  that  the  free  use  and 
operation  of  the  mine  was  thereby  obstruct- 
ed; and  alleged  that  the  construction  of  the 
railroad  was  a  benefit  to  the  defendants, 
rather  than  an  Injury.  The  case  was  tried 
on  the  Issues  thus  raised,  the  allegations  of 
the  complaint  as  to  damage  to  another  min- 
ing claim  of  the  defendants,  known  as  the 
"Lucky  Cuss,"  not  being  pressed  upon  the 
trial  or  Involved  In  this  appeal. 

Evidence  was  introduced  at  the  trial  on 
the  part  of  the  defendants  to  show  the  value 
of  the  raining  claim  as  a  whole,  and  to  show 
tliat  the  location  of  the  railroad  and  the 
riglit  of  way  sought  to  be  condemned  pre- 
vented the  free  operation  of  the  mine,  par- 
tieutariy  with  regard  to  the  construction  of 
shafts  and  hoists  upon  the  property,  and 
caused  Io.ss  and  damage  to  the  defendants. 
No  evidence  was  given  as  to  the  value  of  the 
strip  Itself  taken  by  the  railroad  company. 
The  plaintiff  Introduced  evidence  to  show 
that  the  location  of  the  railroad  across  the 
property  did  not  interfere  with  the  free  use 
and  operation  of  the  mine,  and  that  the  de- 
fendants had  suffered  no  damage  thereby; 
and  also  evidence  to  show  that  general  and 
special  beneflts  had  resulted  to  the  defend- 
ants by  reason  of  the  construction  of  the  rail- 
road. The  Jury  were  Instructed  to  return 
specific  answers  to  the  questions  required  by 
our  statutes  in  condemnation  proceedings, 
and  they  returned  a  verdict  In  the  form  re- 
quired. In  this  verdict  they  found  the  own- 
ership of  the  claim  in  the  defendants;  they 
found  the  surface  value  of  the  right  of  way 
"to  be  the  sum  of  $00";  they  assessed  the 


damages  accruing  to  the  claim  not  included 
In  the  right  of  way,  by  reason  of  its  sever- 
ance from  the  portion  taken  for  the  right  of 
way  and  used  in  the  construction  of  the  rail- 
road, "to  be  the  sum  of  $00";  and  they  found 
that  the  portion  of  the  claim  not  taken  by 
the  railroad  was  benefited  by  the  construc- 
tion of  the  railroad  "In  the  sum  of  $00."  On 
this  verdict  Judgment  was  entered  decreeing 
the  plaintiff  Its  right  of  way  across  the  prop- 
erty, with  costs  to  the  defendants. 

1.  The  appellants  assign  as  error  the  rul- 
ing of  the  trial  court  in  excluding  the  testi- 
mony of  one  of  the  owners  of  the  property, 
the  defendant  Marks,  as  to  the  value  of  the 
whole  property  as  a  mine.  The  evidence 
was  excluded,  because  the  witness  was  una- 
ble to  testify  as  to  the  market  value  of  the 
property,  his  knowledge  of  the  value  being 
based  upon  Ills  iuiowledge  of  this  mine  and 
the  values  of  similar  mines  in  other  locali- 
ties. We  doubt  whether  the  witness  brought 
himself  within  the  rule,  as  to  the  competency 
of  such  testimony,  laid  down  in  the  case  of 
Montana  Railway  Co.  v.  Warren,  137  XT.  S. 
348,  11  Sup.  Ct.  96,  34  L.  Ed.  681,  as  claimed 
by  appellants;  but  the  exclusion  of  his  testi- 
mony by  the  court,  if  such  ruling  was  error, 
was  not  such  action  as  calls  for  a  reversal  of 
the  Judgment.  The  appellants  were  in  no 
way  harmed  thereby.  ITie  testimony  souglit 
to  be  introduced  was  the  opinion  of  the  wit- 
ness as  to  the  value  of  the  whole  property  us 
a  mine.  It  was  not  an  inquiry  as  to  the  sur- 
face value  of  the  strip  taken,  or  the  value  of 
such  right  of  way,  but  was  an  inquiry  as  to 
the  value  of  the  whole  proi)erty  as  a  mlue, 
and  was  material.  If  at  all,  only  as  it  had  a 
bearing  upon  the  damage.  If  any,  to  the  op- 
oration  of  the  mine  by  the  construction  of 
the  railroad  across  the  vein  aud  claim.  The 
defendants  introduced  two  other  witnesses 
to  prove  such  value  of  the  property  as  a 
mine,  who  testified  directly  and  clearly  that 
the  value  was  substantially  that  allegal  in 
the  answer.  No  evidence  was  offered  by  the 
plaintiff  to  contradict  such  testimony  as  to 
the  value  of  the  property.  The  evidence  of 
the  witness  Marks,  If  admitted,  would  have 
been  cumulative  merely;  and  as  no  issue  was 
roisod  as  to  such  value,  or  as  to  the  truth  of 
the  testimony  on  the  part  of  the  defendants 
in  this  regard,  the  appellants  were  not  Injur- 
ed by  the  exclusion  of  the  testimony  of 
Marks  upon  this  point. 

2.  The  defendants  next  assign  as  error  the 
Introduction  of  testimony,  on  the  part  of  the 
plaintiff,  showing  the  general  beneflts  accru- 
ing to  this  and  other  property  in  the  locality, 
and  the  general  increase  in  market  value  of 
such  properties,  by  the  construction  of  the 
railroad;  and  also  tlie  Instruction  of  the 
court  that  the  Jury  might  consider  whether 
there  had  been  such  general  benefits  or  gen- 
eral increase,  in  assessing  the  benefit.  If  any, 
accruing  to  the  mine  by  reason  of  the  con- 
struction of  the  railroad.  We  do  not  deem  It 
necessary  to  determine  whether  the  tcsti- 
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mony  Introduced  with  respect  to  the  benefits 
that  had  accrued,  and  referred  to  by  cpunsel, 
was  testimony  of  general  benefits,  or  wheth- 
er it  was  testimony  of  direct  and  special  ben- 
efits accruing  to  the  Individual  piece  of  prop- 
erty in  question,  or  whether  error  was  com- 
mitted In  the  introduction  of  such  testimony, 
or  in  the  charge  of  the  court;  for,  so  far  as 
the  present  case  is  concerned,  the  admission 
of  the  evidence  on  this  point,  and  the  Instruc- 
tions to  the  Jury  In  regard  thereto,  afford  no 
grounds  for  a  reversal  of  the  Judgment. 
The  jury  found  that  no  damages  had  been 
suffered,  hence  there  could  be  no  set-ofC  for 
benefits;  and,  furthermore,  the  Jury  specific- 
ally found  that  no  benefits  whatever  accrued 
to  the  mine  by  reason  of  the  construction  of 
the  railroad.  The  defendants,  therefore, 
were  in  no  way  injured  by  the  admission  of 
the  evidence  or  the  instructions  of  the  court 

3.  It  is  next  urged  "that  appellants  are  en- 
titled to  recover  from  the  appellee  the  full 
value  of  the  land  actually  taken,  and  for  all 
injuries  appreciably  resulting  from  the  con- 
struction of  the  railroad  to  that  part  of  the 
mining  claims  not  taken  by  the  appellee." 
This  contention  states  two  correct  legal  prop- 
ositions: 

It  is  quite  clear  that  the  owner  of  land 
sought  to  be  condemned  for  a  right  of  way  is 
entitled  to  the  full  value  of  the  land  actual- 
ly taken.  In  the  case  at  bar  the  Jury  found 
that  the  land  actually  taken  had  no  value  at 
all.  We  have  some  doubt  whether  a  verdict 
which  did  not  even  award  nominal  damages 
for  land  taken,  but  which  found  that  such 
land,  as  land,  had  no  value  at  all,  could  ordi- 
narily be  upheld,  where  there  was  any  evi- 
dence at  all  given  as  to  such  value.  We 
think,  as  a  rule  generally  applicable  to  such 
cases,  the  Jury  should  find  the  land  of  some 
value,  if  only  of  a  nominal  value.  This  rule, 
however,  can  have  no  application  here,  for 
this  question  and  the  right  to  recover  for  the 
value  of  the  strip  taken  by  the  railroad  was 
expressly  waived  by  the  defendants  upon  the 
trial,  and  in  the  presence  of  the  Jury.  The 
Jury  were  therefore  at  liberty  to  render  a 
verdict  that  the  land  was  worthless  \mder 
such  waiver  by  the  defendants  of  any  claim 
of  damage  therefor.  This  waiver  on  the 
part  of  the  defendants  for  any  claim  for  the 
value  of  the  right  of  way  is  repeated  in  the 
following  statement  in  the  appellants'  reply 
brief,  to  wit:  "It  is  admitted  that  the  sole 
element  of  damage  claimed  by  appellants  is 
the  inconvenience,  obstruction,  and  extra  ex- 
pense to  which  they  are  put  in  the  develop- 
ment and  operation  of  the  Contention  mining 
claim  by  the  construction  of  appellee's  rail- 
road upon  and  across  said  claim."  There 
was  therefore  no  error  in  the  finding  of  the 
Jury  as  to  the  value,  or  want  of  value,  in  the 
land  actually  taken. 

It  is  also  quite  clear  that  the  owner  is  en- 
titled to  compensation  for  the  injuries  re- 
sulting from  the  construction  of  the  railroad 
to  the  portion  of  the  land  not  taken  by  the 


railroad.  The  Jury  found  that  no  such  in- 
Jury  had  been  suffered.  But  this  was  a  clear 
issue  of  fact  submitted  to  them  upon  con- 
filcting  testimony  as  to  whether  or  not  such 
injury  had  been  suffered.  There  being  sub- 
stantial evidence  to  support  their  verdict  in 
this  regard,  we  are  not  at  liberty  to  dis- 
turb it. 

The  contention  of  the  defendants  as  to 
these  two  questions,  therefore,  while  correct- 
ly stating  the  law  in  regard  to  damages  in 
condemnation  proceedings,  under  the  facts 
in  this  case  affords  no  ground  for  a  reversal 
of  the  Judgment 

4.  It  is  further  urged  that  the  statute  al- 
lowing the  plaintiff  in  condemnation  proceed- 
ings to  be  let  into  the  use  of  the  property  be- 
fore condemnation  is  decreed  is  unconstitu- 
tional, as  permitting  private  property  to  be 
taken  for  public  use  without  Just  compensa- 
tion, in  that  the  Legislature  has  assumed  ar- 
bitrarily to  determine  that  10  per  cent.  In- 
terest upon  the  compensation  awarded,  from 
the  date  at  which  possession  is  taken,  shall 
be  adequate  compensation  for  the  use  and 
occupation  pending  the  condemnation  pro- 
ceedings. This  question  was  not  raised  in 
the  court  below,  and  we  do  not  think  it  nec- 
essary to  determine  It  here.  If  the  conten- 
tion of  the  appellants  be  correct,  it  would  in- 
validate only  that  portion  of  the  act  relating 
to  possession  prior  to  the  final  decree  which 
is  objected  to.  It  would  have  no  effect  here 
upon  the  legality  of  the  subsequent  proceed- 
ings, or  the  Judgment  rendered  herein.  In 
this  case,  inasmuch  as  the  Jury  found  that 
the  defendants  suffered  no  damage  at  all  in 
the  premises.  It  Is  of  no  consequence  to  the 
defendants  whether  or  not  the  law  provides 
for  the  full  measure  of  damages  when  such 
have  been  sustained. 

Upon  the  facts  of  the  case  we  think  that 
no  error  was  committed  that  calls  for  a  re- 
versal of  the  Judgment,  and  that  the  verdict 
should  stand.  Tlie  Judgment  of  the  court 
below  is  therefore  affirmed. 

DOAN  and  DAVIS,  JJ.,  concur. 


(SAriz.  S8S) 
BERREYESA  v.  TERRITORY. 
(Supreme  Court  of  Arizona.    March  20,  1004.) 

OBTAINING    MONEY    BT    FALSE    PRBTENSES — 
WHAT   CONSTITUTES. 

1.  Where  it  is  customary  for  the  county  to 
pay  interpreters  a  <*rtain  amount  per  day  for 
services  in  criminal  cases  before  justices,  one 
who,  knowing  of  such  custom,  and  usiog  the 
routine  required  to  obtain  the  payment  obtains 
money  from  tlie  county  by  false  pretenses  that 
he  had  rendered  such  services,  is  guilty  of  ob- 
taining money  under  false  pretenses,  though 
there  was  no  law  authorizing  the  county  to  pay 
for  such  services. 

Appeal  from  District  Court  Maricopa 
County;  before  Justice  Edward  Kent. 

Santiago  Berreyesa  appeals  from  a  convic- 
tion.   Affirmed. 
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Street  &  Alexander,  for  appellant  ML  W. 
Wells,  Atty.  GeiL,  tor  the  Territoij. 

DAVIS,  J.   The  appellant  iras  conTicted  of 

the  crime  of  obtaining  money  under  false 
pretenses,  alleged  to  have  been  committed 
to  presenting  to  the  board  of  superTisors  of 
Maricopa  comity,  and  obtaining  the  allow- 
ance and  payment  of,  a  fraudulent  demand 
on  said  comity  for  per  diem  serTlces  as  in- 
topreter,  which  serrices  he  falsely  pretend- 
ed had  been  rendered  by  him  at  the  trial  of 
certain  criminal  cases  before  a  Justice  of  the 
peace  in  that  county.  The  Indictment  was 
demurred  to  on  the  ground  that  the  facts 
stated  did  not  constitute  a  public  ofCense,  and 
the  overruling  of  the  demurrer  is  assigned  as 
error. 

It  is  contended  on  the  part  of  the  appel- 
lant that  at  the  time  of  the  alleged  offense 
(January  31,  1903)  there  was  no  provision  of 
law  authorizing  the  payment  by  the  county 
of  compensation  to  interpreters  for  services 
In  criminal  cases,  and  that  as  such  a  claim 
could  not  under  any  circumstances,  become 
a  legal  charge  against  thp  county,  the  allow- 
anc«>  and  payment  thereof  could  not.  In  con- 
templstloa  of  law,  be  Induced  by  any  faiRe 
pretense  made  In  relation  to  it.  We  consider 
this  view  to  be  fallacious.  Carried  to  its 
loglcd  a<K)URnce^  It  would  permit  the  wrong- 
doer to  coistract  a  shield  out  of  the  very 
ignorance  upon  which  his  criminal  artifice 
had  sncoesiifully  played.  The  demurrer  does 
not  necessarily  Involve  the  question  of 
whether  a  datm  for  Interpreter's  fees  was, 
under  the  exlctlng  statutes,  a  lawful  charge 
against  the  county.  In  pleading  the  partic- 
ular circumstances  of  the  offense,  the  in- 
dlctmoat  srts  foitb  that  It  was  the  rule  and 
eustoin  of  the  co'irty  to  pay  interpreters  an 
establlsh;>-j  rate  p«sr  dien  for  services  in 
criminal  cases  before  Justices  of  the  peace, 
and  that  this  was  'nell  known  to  the  de- 
fendant. The  avermeiite  thus  disclose  that 
the  county,  by  its  pixper  officers  and  agents, 
waa  proceeding  upon  the  theory  that  the  law 
antboriaed  the  payment  of  claims  of  this 
character.  If  the  defendant,  with  a  knowl- 
edge of  the  iHrevaillng  custom  as  to  the  al- 
lowance and  payment  of  such  claims,  and 
using  the  routine  required  therefor,  know- 
ingly and  designedly  obtained  from  the  coun- 
ty compensation  for  services  which  he  bad 
never  rendered,  and  he  accomplished  this 
end  by  means  of  the  false  representation 
and  pretense  that  such  services  had  in  fact 
been  performed  by  him,  an  offense  was  com- 
mitted. Irrespective  of  whether  the  county 
was  acting  under  a  mistaken  theory  of  the 
law.  The  strict  responsibility  to  which  the 
supervisors  are  held  In  Avery  v.  Pima  Coun- 
ty (Ariz.)  60  Pac.  702,  for  a  disbursement  of 
connty  funds  without  authority  of  law,  can 
in  no  way  have  an  effect  to  lessen  the  guilt 
of  the  beneficiary  who  has  procured  the  un- 
lawful payment  by  criminal  means.  The 
dvU  liability  on  the  one  hand  may  exist  co- 


tempotaneously  wltb  tbe  erimbul  liability 
on  ttw  other. 

It  was  for  the  Jury  to  say  whether  the 
false  pretense  alleged  in  the  Indictment  was 
not  the  direct,  moving  cause  which  Induced 
the  county  to  part  with  its  money.  This  is 
the  only  matter  discussed  by  counsel  in  their 
briefs,  and  an  examination  of  the  record  dis- 
closes no  error  which  would  warrant  us  in 
disturbing  the  Judgment  It  will  according- 
ly be  aflirmed. 

SLOAN  and  DOAN,  JJ.,  ooncun 


(8  Artz.  3S») 
SIX  PAROBLS  OF  PLACER  QOLD  t.  UNIT- 
ED STATES. 
(Supreme  Conrt  of  Arizona.     March  29,  1804.) 

BIVENUK  I.AWS— IMFOBTAiaON  OF  K0RDUTIABI.B 
GOODS— VIOLATION  OF  BTATUTB— LIABIUTT— 
FOEFEITUBK  —  INTXHT  —  PETITIOR  —  BUFFl- 
CIBNOY. 

1.  The  word  "merchandise,"  defined  in  Rev. 
St.  U.  S.  I  2766  [U.  S.  Comp.  St.  1901,  p.  1861], 
to  include  goods,  wares,  and  chattels  of  every 
description  capabla  of  being  imported,  includes 
placer  gold. 

2.  The  petition  in  a  proceeding  by  the  govern- 
ment for  the  forfeiture  of  goods  imported  into 
the  country  contrary  to  law,  which  alleged  that 
the  goods  were  imported  without  being  invoiced 
or  entry  made  with  any  collector  or  customs, 
and  without  declaration  to  the  proper  revenue 
officer,  and  that  some  person  fraudulently 
brought  into  the  country  from  a  forei^  coun 
try  goods  which  should  have  been  invoiced,  de- 
clared, and  entered  according  to  the  law,  with 
intent  to  defrand  the  government,  sufficiently 
charged  a  violation  of  Rev.  SL  U.  S.  {  2851  et 
seq.  [U.  S.  Comp.  St.  1901,  p.  1901],  and  1 
Supp.  Rev.  St.  U.  S.  p.  745  et  seq.,  providing 
that  all  merchandise  imported  into  the  country 
must  be  invoiced,  which  invoice  shall  be  pro- 
duced to  the  consul,  and  requiring  that  a  dec- 
laration shall  be  filed  with  the  collector  of  the 
port  at  the  time  of  entry. 

3.  As  the  fees  authorized  by  Rev.  St.  D.  8.  f 
2851  [U.  S.  Comp.  St.  1901,  p.  190i;,  providing 
that,  for  every  verification  of  an  invoice  and 
certificate,  the  consul  shall  be  entitled  to  re- 
ceive a  fee  of  $2.50,  belong  to  the  United  States, 
the  importation  of  nondutiable  goods  without 
the  same  being  invoiced,  or  entrv  thereof  being 
made,  and  without  declaration  being  made,  is 
an  act  injurious  to  the  government  and  fraudu- 
lent 

4.  Act  Owing.  June  22,  1874,  e.  891,  par.  16, 
18  Stat.  1»9,  making  it  the  duty  of  the  court 
in  all  actions  to  declare  the  forfeiture  of  mer- 
chandise by  reason  of  a  violation  of  the  revenue 
laws,  to  submit  to  the  Jnrv  whether  the  acts 
were  done  with  intent  to  defraud  the  govern- 
ment, is  repealed  by  Act  Cong.  June  10,  1890, 
c.  407,  i  29,  20  Stat.  141  [U.  S.  Comp.  St.  1901, 
p.  1^7],  and  hence  the  intent  of  the  person  vio- 
lating the  revenue  laws  is  immaterial. 

Appeal  from  District  Court,  First  District; 
before  Justice  Davis. 

Proceedings  by  the  United  States  for  the 
forfeiture  of  six  parcels  of  placer  gold  im- 
ported into  the  United  States  contrary  to 
law.  From  a  Judgment  for  the  government 
the  claimant  appeals.    ASlrmed. 

Barnes  &  Martin,  for  appellant  E'rederick 
S.  Nave,  U.  S.  Atty.,  and  John  B.  Oampbell, 
Asst  U.  S.  Atty. 
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DOAN,  J\  In  this  case  a  customs  officer 
of  the  government  found  the  claimant,  after 
his  arrival  within  the  United  States,  having 
In  his  possession  six  parcels  of  placer  gold. 
This  gold  the  officer  seized  and  delivered  to 
the  collector  of  customs  of  the  United  States 
for  the  District  of  Arizona,  at  Nogales,  who 
held  the  same  in  bis  custody  as  forfeited  to 
the  United  States.  The  claimant  demanded 
the  gold,  as  the  owner  thereof,  from  the  col- 
lector of  customs,  which  demand  was  re- 
fused. Thereupon  the  government  commen- 
ced proceedings  by  information  to  have  the 
said  gold  forfeited  on  the  ground  that  it 
had  been  imported  from  Mexico  contrary  to 
law,  and  that  it  was  liable  to  seizure  and  for- 
feiture. The  claimant  ffied  a  demurrer  and 
answer  to  the  information,  and  alleged  that 
he  was  the  owner  of  the  said  six  parcels  of 
gold,  and  made  claim  to  the  same.  After  a 
general  demurrer  the  claimant  demurred  spe- 
cially to  the  information  upon  the  ground 
"that  said  information  does  not  state  facts 
sufficient  to  authorize  the  court  to  grant  the 
relief  prayed  for,  because,  (1)  said  petition 
does  not  state  that  the  United  States  was 
in  any  manner  injured  or  defrauded  out  of 
any  revenue  or  customs  duties;  (2)  for  the 
reason  that  said  six  parcels  of  placer  gold 
were  not  dutiable  goods,  and  parties  have 
the  right  to  Import  the  same  without  the  pay- 
ment of  any  duties  whatsoever,  and  the  Unit- 
ed States  is  not  Injured  or  defrauded  by 
the  failure  to  declare  the  same,  as  alleged." 
The  demurrers  were  overruled  by  the  court, 
to  which  ruling  the  claimant  excepted,  and 
the  cause  proceeded  to  trial  before  a  jury 
upon  the  answer  of  the  claimant,  in  which  he 
denied  any  intention  to  defraud  the  govern- 
ment of  the  United  States  in  any  way  or  at 
all,  and  alleged  that  the  said  goods  were 
seized  and  taken  from  him  in  the  territory  of 
Arizona,  In  the  United  States,  and  that  the 
same  were  at  the  time  of  the  seizure  afore- 
said lawfully  in  his  possession,  and  denied 
that  the  said  goods,  or  any  part  thereof,  were 
ever  imported  from  a  foreign  country  into 
the  United  States.  After  hearing  the  evi- 
dence on  the  issues  of  fact  raised  in  the 
answer,  and  receiving  the  instructions  of  the 
court,  the  jury  returned  a  verdict  in  favor 
of  the  government,  whereupon  the  court  ren- 
dered judgment  declaring  the  gold  forfeited 
to  the  United  States  of  America,  and  order- 
ing Its  disposal  in  accordance  with  the  rev- 
enue and  customs  laws  of  the  United  States 
in  such  cases  made  and  provided.  To  the 
instructions  as  given  by  the  court,  counsel 
for  claimant  then  and  there  excepted;  and 
to  the  refusal  of  the  court  to  give  tlie  in- 
structions requested  by  claimant,  said  counsel 
also  excepted.  From  the  judgment  of  the 
court  and  the  denial  of  the  motion  for  a  new 
trial,  the  claimant  appealed. 

The  claimant  does  not  appear  to  rely  upon 
the  general  demurrer  or  his  denial  of  the  im- 
portation of  the  goods,  but  contends  that,  the 
goods  not  being  dutiable,  the  government  was 


not  defrauded  of  its  revenue,  and  for  that 
reason  the  goods  cannot  be  forfeited  to  the- 
government  under  our  revenue  laws.  There 
are  some  26  assignments  of  error,  based  upon 
the  overruling  of  the  demurrers,  the  admis- 
sion of  evidence,  the  several  instructions, 
given  either  In  the  charge  of  the  court  or  on 
motion  of  the  government  the  refusal  of  the 
several  different  instructions  requested  by 
the  claimant,  and  the  denial  of  the  motion 
for  a  new  trial.  These  are  all,  however,  di- 
rected to  the  liability  to  forfeltiu'e  of  non- 
dutiable  goods,  and  the  case,  as  a  whole, 
presents  fairly,  fully,  and  only  the  one  ques- 
tion whether  noudutlable  goods  can  be  for- 
feited for  entry  In  violation  of  the  statutes- 
providing  for  tlieir  Importation.  To  this  the 
counsel  have  addressed  themselves  in  their- 
brief,  and  this  we  consider  the  controlling 
legal  issue  In  the  case. 

The  first  assignment  of  error  presents  ttala 
question,  the  decision  of  which  determines- 
the  entire  case  of  the  appellant  It  reads^ 
"The  court  erred  In  overruling  the  demurrer 
to  the  libel  for  the  reason  that  the  petltloa 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  It  does  not  state  that  the 
United  States  was  in  any  manner  Injured  or 
defrauded  out  of  any  revenue  or  customs 
duties.  The  six  parcels  of  placer  gold  were 
not  dutiable  goods.  Parties  have  a  right  to 
Import  gold  w^Ithout  the  payment  of  duties,, 
and  the  government  Is  not  Injured  or  de- 
frauded by  the  failure  to  declare  the  same- 
as  alleged-"  The  allegations  of  the  informa- 
tion attacked  by  this  demurrer  alleged  that 
the  goods  seized  were  "fraudulently  and 
clandestinely  imported  and  brought  into  the 
said  United  States  from  the  republic  of  Mex- 
ico *  •  •  contrary  to  law;  that  Is  to  say, 
without  the  same  being  invoiced  or  entry, 
thereof  being  made  with  any  collector  of  cus- 
toms of  the  said  United  States,  and  -without 
declaration  thereof  being  made  to  any  proper 
revenue  officer  of  the  said  United  States — 
contrary  to  the  statute  In  such  cases  made 
and   provided.    And   for  that  some  persoit 

*  •    •    before    the    time    of    said    selzure- 

•  •  •  did  fraudulently  and  knowingly  Im- 
port and  clandestinely  bring  Into  the  said 
United  States  from  the  republic  of  Mexico- 
the  said  placer  gold,  the  same  being  then  and 
there  goods  and  merchandise  which  should 
have  been  invoiced,  declared,  and  entered  ac- 
cording to  law,  and  without  invoice,  declara- 
tion, or  entry  of  the  same,  and  with  the  In- 
tent to  defraud  the  said  United  States,  con- 
trary to  the  form  of  the  statute  in  such 
cases  made  and  provided.  Wherefore,  by 
reason  of  the  premises,  and  by  force  of  the- 
statute  aforesaid,  It  became  and  is  forfeited 
to  the  said  United  States."  The  statute  un- 
der which  the  proceeding  was  had  provides: 
"Sec.  3082  [Kev.  St.  U.  S.  (U.  S.  Comp.  St 
IWl,  p.  2014)]-  If  any  person  shall  fraudu- 
lently or  knowingly  Import  or  bring  Into  the 
United  States  •  •  »  any  merchandise, 
contrary  to  law,    •    •    •    such  merchandise 
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shall  be  forfeited.  •  •  •"  The  flefinltion 
of  the  word  "merchandise"  glren  in  section 
2766,  Rev.  St.  TJ.  S.  [U.  S.  Comp.  St  1901, 
p.  18C1] — "The  word  merchandise,  as  used  in 
this  title,  may  Include  goods,  wares  and 
chattels  of  every  description  capable  of  be- 
ing Imported" — is  sufficiently  broad  to  include 
placer  gold.  The  law  contrary  to  which  the 
importation  of  any  merchandise  subjects  it  to 
forfeiture  proTides  that  all  merchandise  im- 
ported into  the  United  States  must  be  in- 
voiced, and  that  such  invoices  shall  be  pro- 
duced to  the  consul,  vice  consul,  or  commer- 
cial agent  of  the  United  States,  and  that, 
whenever  merchandise  imported  into  the 
United  States  is  entered  by  Invoice,  a  dec- 
laration shall  be  tiled  with  the  collector  of 
the  port  at  the  time  of  entry  by  the  owner, 
importer,  assignee,  or  agent.  Kev.  St  U.  S. 
i  2851  et  seq.  lU.  S.  Comp.  St.  1901,  p.  1001]; 
1  Supp.  Rev.  St.  U.  S.  p.  745  et  seq.  The  al- 
legations of  the  information  were  sutUcient 
to  charge  noncompliance  with,  and  thereby 
the  violation  of,  the  revenue  law  above  cited, 
and  the  demurrer  was  properly  overruled. 

It  is  conceded  that  the  six  parcels  of  placer 
gold  were  not  dutiable  goods,  and  that  par- 
ties have  a  right  to  import  the  same  without 
the  payment  of  duty;  but  the  further  state- 
ment tioth  in  the  demurrer  and  in  the  assign- 
ment of  error,  that  the  government  is  not  in- 
jured or  defrauded  by  the  failure  to  declare 
the  same,  as  alleged,  does  not  necessarily  fol- 
low, and  is  not  correct  Paragraph  2851,  Rev. 
St.  U.  S.,  provides:  "For  every  verification 
of  an  invoice  and  certificate  before  a  consul 
or  commercial  agent  such  consul  or  commer- 
cial agent  shall  be  entitled  to  demand  and  re- 
c-eive  from  the  person  making  the  same,  a  fee 
of  two  dollars  and  fifty  cents."  This  is  a  pro- 
vision of  the  law  in  general  terms,  from 
which  nondutiablc  goods  are  not  excepted. 
The  law  relative  to  invoices  and  declarations 
plahily  states  that  all  merchandise  Imported 
into  the  United  States  must  be  invoiced,  and 
that,  whenever  merchandise  imported  Into  the 
United  States  is  entered  by  Invoice,  a  declar- 
ation sliaU  be  liled  with  ttie  collector  of  the 
|x>rt  at  which  the  entry  is  made,  and  that,  for 
every  verification  of  an  invoice  and  certificate 
before  a  consul  or  commercial  agent,  such 
consul  or  commercial  agent  shall  be  entitled 
to  demand  and  receive  a  fee.  That  the  law 
contemplates  this  Invoice  and  declaration  in 
the  case  of  noudutiable  as  well  as  dutiable 
j;oods  is  evidenced  by  the  provisions  of  sec- 
tion 4  of  the  act  of  June  10,  1890,  c.  407,  26 
Slat  131,  1  Supp.  Rev.  St.  U.  S.,  p.  743  [U.  S. 
Comp.  St  1901,  p.  18S9],  wldch  provides  that 
the  Secretary  of  the  Treasury  may  make  reg- 
ulations by  which  books,  magazines,  and  oth- 
er periodicals  published  and  imported  In  suc- 
cessive parts,  numt)ers,  or  volumes,  and  en- 
titled to  be  entered  free  of  duty,  shall  require 
but  one  declaration  for  the  entire  series.  The 
mention  of  this  special  ruling  tn  regard  to  one 
'Class  of  nondutiable  goods  shows  conclusively 
that  the  effect  of  this  law  on  nondutiable 


goMs  was  not  overlooked  at  the  time  of  the 
congressional  legislation,  hut  that  the  invoice 
and  declaration  were  Intended  to  be  made  for 
nondutiable  as  well  as  dutiable  goods.  In 
conformity  with  this  construction  of  the  law, 
the  United  States  Supreme  Court  held  in  the 
case  of  U.  S.  v.  Mosby,  133  U.  S.  273,  10  Sup. 
Ct.  327,  33  L.  Kd.  625,  that  there  can  be  no 
entry  of  nondutiable  goods  without  a  properly 
certified  invoice,  and  that,  as  required  by  the 
coustilar  regulations,  "all  invoices  of  importa- 
tions from  countries  in  which  there  are  'con- 
sular oftlcers'  must  before  the  shipment  of 
the  merchandise,  be  produced  to  and  authen- 
ticated by  the  United  States  consular  officer 
nearest  the  place  of  shipment  for  the  United 
States."  In  reference  to  this  provision  of  the 
law,  Mr.  Justice  Blatchford,  in  the  opinion, 
further  said:  "It  is  entirely  clear  that  the 
question  of  determining  whether  goods  to  be 
shipped  will,  when  Imported  into  the  United 
States,  be  free  from  duty,  is  a  question  wliich 
cannot  be  left  to  the  determination  of  a  con- 
sul. It  often  involves  intricate  points  of  fact 
and  of  law,  and  must  be  as  wholly  cognizable 
by  the  proper  officers  and  tribunals  of  the 
United  States  appointed  for  the  purpose,  as 
the  question  of  the  proper  rate  of  duty  on 
dutiable  goods" — and  therefore  held  that  the 
fees  received  by  the  consul,  collector,  or  agent 
of  the  United  States  for  the  verification  of 
such  invoices  and  certificates  are  for  official 
services,  and  belong  to  the  United  States.  To 
the  same  effect,  Phelps  v.  Siegfried,  142  U.  S. 
602,  12  Sup.  Ct  391,  35  L.  Ed.  1128.  This 
being  the  case,  the  importation  of  nondutia- 
ble goods  without  invoicing  the  same  and  ob- 
tahilng  the  certificate  of  such  consular  agent, 
and  without  entering  the  same  by  formal 
declaration  at  a  port  of  entry  at  the  office  of 
the  collector  of  customs.  Is  not  only  contrary 
to  law,  but  does  Injure  and  defraud  the  gov- 
ernment to  the  extent  of  the  fees  for  the  veri- 
fications and  certificates  required  in  such 
cases  by  the  revenue  laws. 

The  claimant  asked  the  court  to  instruct  the 
Jury  that,  before  forfeiture  could  be  made,  It 
must  be  determined  that  the  said  gold  was 
Imported  into  the  United  States  with  the  in- 
tent to  defraud  the  United  States,  and  except- 
ed to  the  refusal  of  the  court  to  so  instruct 
In  this  the  claimant  relied  upon  paragraph 
16  of  the  act  of  June  22,  1874,  c.  391,  18 
Stat.  189,  which  makes  it  the  duty  of  the 
court,  In  all  actions  to  declare  the  forfeiture 
of  any  goods,  wares,  or  merchandise  by  rea- 
son of  any  violation  of  the  revenue  laws,  to 
submit  to  the  Jury,  as  a  distinct  and  separate 
proposition,  whether  the  alleged  acts  were 
done  with  intent  to  defraud  the  United  States, 
and  to  require  upon  such  proposition  a  special 
finding  by  such  Jury,  and  provides  that  in 
such  cases,  unless  intent  to  defraud  shall  be 
60  found,  no  forfeiture  shall  be  imposed.  This 
provision  Is  cited  with  approval  by  the  Su- 
preme Court  of  the  United  States  In  Frleden- 
steln  V.  U.  S.,  125  U.  S.  224,  8  Sup.  Ct  838, 
31  L.  Ed.  736.    But  paragraph  16  of  the  act 
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of  June  22,  1874,  containing  this  provision, 
was  repealed  by  section  29  of  the  act  of  June 
m  1890,  c.  407.  26  Stat  141,  1  Supp.  Rev.  St. 
U.  S.  755  [U.  S.  Conip.  St  1901,  p.  1897],  and 
no  similar  provision  was  enacted  in  place 
thereof,  so  that,  however  harsh  the  present 
law  may  appear  to  be,  It  nevertheless  is  the 
law  now  in  force,  and  fully  sustains  the  rul- 
ing of  the  court  in  refusing  the  instruction 
requested  by  claimant 

The  record  disclosing  no  error,  the  Judg- 
ment of  the  lower  court  is  affirmed. 

KENT,  C.  J.,  and  8I/OAN,  J.,  concur. 


(8  Ari:.  409) 

HALIi  v.  TERRITORY. 
(Supreme  Court  of  Arizona.    March  26,  1904.) 

CRIMINAL    LAW— APPEAL. 

1.  Under  the  express  provision  of  Pen.  Code 
1901,  J  1067,  no  appeal  can  be  talcen  from  a 
judgment  of  the  district  court  rendered  in  a 
case  appealed  from  a  justice  court. 

Appeal  from  District  Court,  Navajo  Coun- 
ty;  before  Justice  Richard  E.  Sloan. 

Ernest  Hall  was  c-onvicted  of  a  misde- 
meanor, and  appeals.    Dismissed. 

Klock  &  Owen  and  W.  H.  Burbage,  for 
appellant  E.  W.  Wells,  Atty.  Gen.,  T.  F. 
Moran,  Dist  Atty.,  and  J.  E.  Morrison,  for 
the  Territory. 

PER  CURIAM.  The  appellant  in  this  case 
was  tried  before  a  justice  of  the  peace  upon 
a  misdemeanor  charge,  and  was  convicted. 
He  appealed  to  the  district  court  where  a 
trial  de  novo  again  resulted  in  a  judgment  of 
conviction.  He  now  seelts  to  prosecute  a 
further  appeal  to  the  Supreme  Court  From 
this  he  Is  debarred  by  section  1007  of  the 
Penal  Code  of  1001,  which  provides:  "*  *  • 
There  shall  be  no  appeal  from  a  Judgment  of 
the  district  court  rendered  in  a  case  appealed 
from  a  justice,  police  or  recorder's  court" 
The  appeal  will  therefore  be  dismissed. 


(8  Ariz.  404) 

PERRIN  V.  MALLORY  COMMISSION  CO. 

(Supreme  Court  of  Arizona.    March  26,  19(V4.) 

PLEADINGS— DEMUBBEB—AMENDME.NT   IN   BAB — 
PHOPBIETY. 

1.  Rev.  St.  1901,  par.  l.T)0,  provides  that  the 
defendant,  in  his  answer,  may  plead  as  many  de- 
fenses as  he  may  have,  but  such  plons  must  be 
separately  stated  in  one  answer,  filed  at  the 
same  time  and  in  the  following  order:  "(5) 
Demurrer.  ((>)  In  bar  of  the  right  to  sue. 
Paragraph  1288  provides  that  all  pleadings  or 
proceedings  may,  upon  leave  of  court,  be  amend- 
ed at  any  stage  of  the  action,  or  they  may  be 
amended  before  trial,  without  leave,  upon  serv- 
ing the  adverse  party  with  a  copy.  Paragraph 
1293  provides  that  the  court  shall  disregard  any 
error  or  defect  in  the  pleadings  which  shall  not 
affect  the  substantial  rights  of  the  parties,  and 
no  judgment  shall  l>e  reversed  or  affected  on  ac- 
count thereof.  Held,  that  a  general  demurrer 
was  an  answer  which,  before  trial,  might  be 
amended,  as  a  matter  of  right,  by  alleging  mat- 
ters ia  bar  of  the  action. 


Appeal  from  District  Court,  Coconino 
County;   before  Justice  Sloan. 

Action  by  the  Mallory  Commission  Com- 
pany against  E.  B.  Perrln.  Judprment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

Edward  M.  Doe  and  Jos.  H.  KIbbey,  for 
appellant    E.  E.  EUinwood,  for  appellee. 

DAVIS,  J,  On  the  19th  day  of  March,  1903, 
the  Mallory  Commission  Compauy  brought 
an  action  in  the  district  court  of  Coconino 
county  against  E.  B.  Perrln  to  retx)ver  upon 
a  promissory  note  alleged  to  have  been  exe- 
cuted by  the  defendant  to  the  plaintiff  com- 
pany. For  his  answer  to  the  complaint  the 
defendant  on  April  15,  1903,  filed  a  general 
demurrer  only.  This  was  the  state  of  the 
pleadings  •fthen  the  ensuing  term  of  the  dis- 
trict court  opened,  September  21,  1903.  Ou 
the  second  day  of  the  term,  and  before  the 
trial  of  said  cause,  the  defendant  served  upon 
the  plaintiff,  and  filed  with  the  cleric,  an 
amended  answer  alleging  matters  of  defense 
in  bar  of  the  said  action.  Thereupon  the 
plaintiff  moved  to  strike  this  amended  an- 
swer from  the  files  because  it  set  up  for  the 
first  time  matters  in  bar  which  were  not 
pleaded  and  filed  with  the  answer  of  April  15, 
1903,  and  the  plaintiff  also  asked  for  a  Judg- 
ment on  the  pleadings.  Tlje  record  shows  that 
on  September  25,  1903,  the  court  overruled  the 
demurrer  to  the  complaint  and  granted  the 
motion  of  the  plaintiff.  Judgment  was  ren- 
dered upon  the  pleadings  in  favor  of  the  plain- 
tiff, from  which  the  defendant  now  appeals. 

It  is  as.s1giied  that  the  court  erred  in  strik- 
ing the  amended  answer  from  the  files,  and 
in  rendering  Judgment  in  the  plaintifTs  favor 
upon  the  pleadings.  The  case,  we  tlilnk,  pre- 
sents but  one  question:  Was  the  amended 
answer  such  an  amendment  as  tlie  defendant 
could  file  as  a  matter  of  right?  No  point  was 
made  against  its  sufficiency  in  allegations  to 
state  a  defense  to  the  action,  but  the  ruling  of 
the  court  was  invoked  and  tiased  solely  upon 
the  ground  that  the  answer  which  contained 
the  defense  was  not  filed  in  the  time  and  man- 
ner required  by  law.  This  necessarily  lends 
to  a  consideration  of  several  provisions  of  our 
statutes  relating  to  pleadings  and  amend- 
ments which  would  seem  to  bear  more  or  less 
directly  upon  the  question  which  is  here  in- 
volved. Paragraph  1350,  Rev.  St  1901,  pro- 
vides: 

"The  defendant  in  his  answer  may  plead  as 
many  defenses  as  he  may  have;  but  such 
pleas  must  be  separately  stated  in  one  an- 
swer, filed  at  the  same  time  and  in  the  fol- 
lowing order:  (1)  Denying  the  Jurisdiction  of 
the  court.  (2)  In  abatement  of  the  suit  (3) 
To  strike  from  the  complaint  irrelevant,  re- 
dundant or  uncertain  matter.  (4)  To  make 
the  complaint  definite  and  certain.  (5)  De- 
murrer. (C)  In  bar  of  the  right  to  sue.  (7) 
Den3ing  the  facts  constituting  the  cause  of 
action.     (8)  Set-off  and  counterclaim," 

Paragraph  1288  provides: 

"All  pleadings  or  proceedings  may  upon 
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leave  of  the  court  be  amended  at  any  stage 
of  the  action  within  such  time  as  the  court 
may  prescribe,  or  they  may  be  amended  be- 
fore trial  -without  such  leave  upon  serving 
the  adverse  party  with  a  copy  of  such  amend- 
ed pleading  or  proceedings." 

Again  It  is  provided  in  paragraph  1293  that 
"the  court  shall  in  every  stage  of  an  action 
disregard  any  error  or  defect  In  the  pleadings 
or  proceedings  which  shall  not  affect  the 
substantial  rights  of  the  parties,  and  no  Judg- 
ment shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect" 

The  only  pleading  of  the  defendant,  under 
our  Code,  Is  an  answer.  According  to  the 
system  of  pleading  In  general  prevalence,  a 
demurrer  Is  not  an  answer,  but  rather  a  rea- 
son for  not  answering.  In  Arizona  and  Tex- 
as, however,  a  demurrer  Is  treated  as  a  de- 
fense, and  Is  required  to  be  pleaded  in  the 
answer.  The  provision  of  the  Texas  Code  Is 
as  follows  (Rev.  St.  1805,  art.  1262):  "The 
defendant  In  his  answer  may  plead  as  many 
several  matters,  whether  of  law  or  fact,  as 
he  shall  think  necessary  for  his  defense,  and 
which  may  be  pertinent  to  the  cause:  pro- 
vided, that  he  shall  file  them  all  at  the  same 
time,  and  In  due  order  of  pleading."  In  Tex- 
as the  courts  have,  by  construction,  deter- 
mined what  is  "due  order  of  pleading,"  and 
tills  has  been  done  by  recourse  to  the  order  of 
pleading  by  the  defendant  at  common  law. 
Our  statute  prescribes  the  order  In  which  the 
defenses  shall  be  stated.  In  Texas  (Rev.  St. 
1805,  art.  1188)  "the  pleadings  may  be  amend- 
ed under  leave  of  the  court,  upon  such  terms 
as  the  court  may  prescribe,  before  the  par- 
ties announce  themselves  ready  for  trial, 
and  not  thereafter."  The  courts  of  Texas 
do  not  bold  that  the  failure  to  plead  all  de- 
fensive matters  in  the  original  answer  pre- 
cludes the  subsequent  pleading  of  an  omitted 
defense,  nor  that  the  omission  to  plead  said 
matters  In  their  due  order  cannot  be  reme- 
died by  amendment.  On  the  contrary,  the 
provision  with  respect  to  amendments  Is  con- 
strued with  great  liberality,  and  Is  made  ap- 
plicable alike  to  the  pleadings  of  both  plain- 
tiff and  defendant.  It  Is  the  established 
practice  there  to  permit  the  plaintiff  to 
amend,  within  the  period  prescribed,  by  en- 
tirely changing  his  cause  of  action,  and  the 
defendant  by  setting  up  a  new  defense.  Wil- 
liams V.  Randon,  10  Tex.  74;  Smith  v.  Mc- 
Gaughey,  13  Tex.  4&4;  Hopkins  v.  Wright, 
17  Tex.  30;  Irvine  v.  Bastrop,  32  Tex.  485; 
Rules,  47  Tex.  610;  Lewis  v.  Alexander,  51 
Tev.  578;  McLane  y.  Paschal,  62  Tex.  102; 
WIebnsch  v.  Taylor,  64  Tex.  53;  Woods  v. 
Huffman,  64  Tex.  98;  Merchant  v.  Bowyer 
(Tex.  Civ.  App.)  22  S.  W.  763;  G.,  O.  &  S.  F. 
Ry.  Co.  v.  Butler  (Tex.  Civ.  App.)  84  S.  W. 
756.  Statutes  of  amendment  are  remedial  In 
diaracter,  and  are  to  be  construed  and  ap- 
plied liberally  In  favor  of  the  privilege  of 
amending.  Upon  this  proposition  there  will 
Ije  found  no  dissenting  authorities.  Courts 
hare  also  expressly  declared  that  greater  lib- 


erality will  be  exercised  in  allowing  a  defend- 
ant to  amend  his  answer  than  In  permitting 
the  plaintiff  to  amend  his  complaint.  Thorn 
v.  Smith,  71  Wis.  24,  36  N.  W.  707;  Cayce  v. 
Itagsdale,  17  Ho.  32;  Garrison  v.  Ooodale, 
23  Or.  307,  31  Pac.  700;  Young  v.  Gay,  41  La. 
Ann.  758,  6  South.  608.  A  very  good  reason 
for  the  existence  of  this  rule  Is  that  the  plain- 
tiff may  take  a  nonsuit  and  commence  anoth- 
er action,  whereas  the  defendant.  If  denied 
the  privilege  of  amending,  might  be  without 
remedy.  Our  own  statute  relating  to  amend- 
ments is  so  liberal  that  It  would  be  difficult  to 
extend  it  by  construction,  and  we  are  not  at 
liberty  to  place  upon  it  limitations  which  the 
Legislature  has  not  seen  fit  to  prescribe.  It 
is  not  declared  that  the  pleadings  of  the 
plaintiff  alone  may  be  amended,  nor  yet  that 
the  amendment  shall  be  only  of  the  cause  of 
action  or  the  defense  already  stated,  but  the 
broad  language  of  paragraph  1288  is  that  "all 
pleadings  or  proceedings  may  •  *  •  be 
amended."  And  this  may  be  done  "upon 
leave  of  the  court  •  *  *  at  any  stage  of 
the  action,"  or  "before  trial  without  such 
leave  upon  serving  the  adverse  party  with  a 
copy  of  such  amended  pleading  or  proceed- 
ings." We  think  the  statute  plainly  contem- 
plates that  any  amendment  which,  during  the 
progress  of  the  action,  the  court  would  have 
power  to  permit  In  furtherance  of  justice, 
may  before  trial  be  made  by  the  party,  as  a 
matter  of  right,  upon  the  service  thereof  as 
prescribed.  It  would  also  seem  clear  that  If, 
as  held  In  Texas,  a  new  cause  of  action  or 
defense  may  properly  be  Introduced  by 
amendment  "under  leave  of  the  court  *  •  • 
before  the  parties  announce  themselves  ready 
for  trial,"  there  would  be  at  least  equal  war- 
rant for  the  same  practice  under  a  statute 
which  permits  amendments  to  be  made  "be- 
fore trial  without  such  leave."  The  code  pro- 
visions of  the  various  states  relating  to 
amendments  are  far  from  uniform.  There 
will,  however,  generally  be  found  in  them 
some  limitation  the  effect  of  which  operates 
to  prevent  any  substantial  change  of  the 
claim  or  defense.  No  such  limitation  is  ex- 
pressed in  our  statute,  and  we  feel  compelled, 
therefore,  to  give  It  the  broad  Interpretation 
which  its  plain  terms  seem  to  require.  As 
we  have  previously  observed,  the  only  plead- 
ing of  the  defendant  under  our  Code  is  an 
answer.  If  the  answer  consists  of  but  a  de- 
murrer, it  Is  nevertheless  an  answer  and  a 
pleading.  While  the  re<iulrement  is  that  the 
answer  must  contain  all  of  the  defenses,  and 
in  a  certain  order,  it  does  not  follow  that,  if 
there  has  been  an  omission  In  this  respect.  It 
cannot  be  remedied  by  amendment.  To  deny 
the  power  of  the  court  to  permit  of  such  an 
amendment  would  in  many  cases  be  equiva- 
lent to  a  denial  of  Justice.  To  admit  it  is  al- 
so to  admit  the  right  of  the  defendant  to 
make  the  same  amendment  "before  trial 
without  such  leave."  But  the  latter  is  un- 
questionably the  true  Intent  and  meaning  of 
the  law  as  it  stands.    The  liegislature  had 
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the  right  to  make  our  system  of  pleading  as 
illogical  and  unscientific  as  it  chose.  If  it  be 
found,  in  practice,  to  operate  unfavorably  to 
the  orderly  and  speedy  administration  of  jus- 
tice, relief  must  be  sought  at  the  fountain. 

The  defendant  had  the  right,  under  the 
statute,  at  any  time  before  trial,  to  amend 
his  pleading  by  setting  up  the  new  defense, 
and  the  court  erred  in  striking  the  amended 
answer  from  the  files  and  refusing  to  con- 
sider it  For  this  error,  the  judgment  must 
be  reversed,  and  the  cause  remanded  to  the 
district  court  for  a  new  trial. 

KENT,  C.  J.,  and  DOAN,  J.,  concur. 


(S  Ariz.  410) 

MacIUTCHIE  et  al.  v.  STEVENS  et  al 
(Supreme  Court  of  Arizona.    March  26,  1904) 

JUDGMENT— SUIT    TO    SET    ASIDE— SICKNESS    OF 

ATTORNEY— SUFFICIENCY    OF    SlIOWINQ — 

APPEAL, — ASSIGNMENTS   OF  EBBOB. 

1.  Complainant,  sulne  to  set  aside  a  judgment 
of  foreclosure,  alleged  that  he  was  a  nonresident, 
and  depended  for  information  as  to  what  was 
imasing  in  tlie  local  courts  exclusively  on  his  at- 
torney, and  that  he  never  knew  of  the  entry  of 
the  judgment  until  nearly  two  years  thereafter, 
lie  further  alleged,  on  mformation  and  belief, 
that  at  the  date  of  the  entry  of  the  judgment 
his  attorney  was  very  sick,  and  not  in  a  condi- 
tion to  attend  to  complainant's  business,  and 
did  not  know  of  the  entry  of  the  judgment,  and 
that  the  attorney  died  a  few  months  there- 
after. The  attorney's  name  appeared  both  in 
the  answer  and  the  agreed  statement  of  facts  as 
attorney  for  complainant,  and  the  transcript  of 
the  minute  entries  showed  his  presence  in  court 
in  complainant's  behalf  when  the  case  was  sub- 
mitted and  when  the  judgment  was  rendered. 
There  was  no  evidence  as  to  the  attorney's  in- 
capacity or  ignorance  of  the  judgment  or  of  the 
time  of  his  death.  Held,  that  the  complainant 
was  not  entitled  to  have  the  judgment  set  aside. 

2.  Un  appeal  in  a  suit  to  set  aside  a  judgment, 
assignments  of  error  alleged  to  have  been  com- 
mitted on  the  trial  of  the  former  case  cannot 
be  considered. 

Appeal  from  District  Court,  Plnal  County; 
before  Justice  Doan. 

Suit  by  Charles  MacRitchle  and  another 
against  Helena  Stevens  and  others.  Judg- 
ment for  defendants,  and  plaiutiSs  appeal. 
Affirmed, 

W.  H.  Griffin,  for  appellants.  J.  E5.  O'Con- 
nor, for  appellees. 

DAVIS,  J.  On  February  11,  1902,  Charles 
MacRitchle  and  John  Klchol  brought  an  ac- 
tion in  the  district  court  of  Pinal  county 
against  the  appellees,  Helena  Stevens,  Mary 
Truman,  Margaret  Phy,  and  W.  C.  Truman, 
sheriff,  to  set  aside  a  Judgment  of  said  court, 
entered  on  February  27,  1900,  foreclosing  a 
mortgage  on  certain  lands  in  said  county, 
and  also  to  restrain  the  sheriff  from  proceed- 
ing with  the  sale  of  said  lands  under  said 
Judgment  As  grounds  for  the  relief  thus 
sought  the  plaintiffs  alleged  their  ownership 
of  the  real  estate  affected,  that  they  were 
•without  knowledge  of  the  rendition  of  said 
Judgment,  that  the  same  was  based  upon  va- 


rious errors  of  law  and  fact,  and  that  a  sale 
thereunder  would  cast  a  cloud  upon  their  ti- 
tle. The  complaint  was  answered,  and  there 
was  a  trial  upon  the  issues,  which  resulted 
In  a  Judgment  on  May  9, 1903,  denying  to  the 
plaintiffs  the  relief  for  -which  they  prayed. 
The  appeal  is  from  this  Judgment 

Of  the  10  assignments  of  error  contained 
in  the  brief  of  tlie  api)e!lants,  only  the  sev- 
enth is  entitled  to  consideration  under  the 
rules  of  this  court  This  assignment  alleges: 
"The  court  erred  in  refusing  to  set  aside  the 
Judgment  of  February  27,  1900,  on  the  ground 
that  the  defendants  then— plaintiffs  and  ap- 
pellants now— had  no  knowledge  of  the  pend- 
ency of  the  action,  and  were  deprived  of  an 
earlier  defense  to  the  Judgment."  The  fore- 
closure suit  in  which  the  judgment  of  Feb- 
ruary 27,  1000,  was  entered,  was  No.  936  up- 
on the  records  of  the  district  court  The  ap- 
I>ellees,  other  than  the  sheriff,  were  the  plain- 
tiffs in  that  case.  Charles  MacRitchle,  Amer- 
icus  L.  Pogue,  and  Eklwln  P.  Drew  were  the 
defendants  therein.  It  does  not  appear,  how- 
ever, that  the  appellant  John  Nichol  was  a 
par^  to  the  suit  or  that  he  was  in  any 
position  to  be  affected  by  the  Judgment  there- 
in. The  record  shows  that  an  answer  was 
filed  and  a  defense  made  on  behalf  of  the 
defendants  MacRitchle  and  Pogue,  and  that 
the  case  was  submlted  to  the  court  upon  an 
agreed  statement  of  facts,  signed  by  the  at- 
torneys for  the  respective  parties.  The  name 
of  W.  R.  Stone,  Esq.,  api^ears  both  in  the 
answer  and  the  agreed  statement  of  facts 
as  attorney  for  said  defendants,  and  the  tran- 
script of  the  minute  entries  shows  his  pres- 
ence in  court  in  their  behalf  on  the  day  when 
the  case  was  submitted,  and  also  on  the  day 
when  the  Judgment  was  rendered.  In  the 
complaint  which  was  filed  by  the  appellants 
in  the  case  now  before  us,  we  find  the  fol- 
lowing averments:  "Complabuints  allege  that 
they  were  and  are  now  nonresidents  of  the 
territory  of  Arizona,  residing  in  Chicago,  Il- 
linois, and  not  familiar  with  what  was  pass- 
ing in  the  courts  of  Arizona,  and  for  that  in- 
formation depended  exclusively  upon  their 
attorney,  W.  F.  Stone,  a  resident  of  Florence, 
Arizona.  Complainants  never  knew  of  the 
entry  of  the  Judgment  of  February  27,  1900, 
until  about  the  18th  day  of  January,  1902. 
•  •  *  Complainants  were  never  informed 
by  W.  R.  Stone,  thehr  local  attorney,  of  the 
existence  of  said  Judgment  aforesaid.  •  •  • 
If  they  bad  known  of  it,  they  would  hare 
taken  prompt  action  to  have  the  same  revers- 
ed or  set  aside.  Complainants  further  allege, 
upon  information  and  belief,  and  they  verily 
believe,  that  at  the  date  of  the  entry  of  the 
Judgment  aforesaid,  W.  R.  Stone  was  a  very 
sick  man,  and  not  in  condition  of  mind  and 
body  to  properly  attend  to  complainants'  busi- 
ness, and  that  he  did  not  know  of  the  entry 
of  said  Judgment;  that  said  attorney  a  few- 
months  thereafter  departed  this  life,  other- 
wise he  would  have  informed  complainants 
of  the  same,"    It  thus  appears  affirmatively 


Digitized  by 


Google 


Ariz.) 


SILVER  QUEEN  MIN.  CO.  v.  CROCKER. 


479 


from  the  allegations  of  tbeir  own  pleading 
that  the  attorney  who,  as  the  records  show, 
conducted  the  defense  of  case  No.  936,  waa 
the  authorized  representattve  of  the  appel- 
lanta  There  was  no  eTldence  whatever  In- 
troduced on  the  trial  to  sustain  the  allega- 
tions respecting  Mr.  Stone's  Incapacity,  his 
Ignorance  of  the  fact  of  the  Judgment,  or 
concerning  the  time  of  his  death,  while,  on 
the  other  hand,  as  we  have  seen,  the  minute 
entry  recites  that  he  was  in  court  at  the  ren- 
dition of  the  Judgment.  In  a  majority  of  the 
states  the  courts  have  steadily  refused  to  set 
aside  a  judgment  on  the  sole  ground  of  the 
neglect  or  carelessness  of  the  attorney  for 
the  party  against  whom  It  was  rendered. 
The  act  or  omission  of  the  attorney  is  the  act 
or  omission  of  the  client,  and  no  negligence 
will  be  excusable  in  the  former  which  would 
not  be  excusable  in  the  latter.  Black  on 
Judgments  (2d  Ed.)  |  341,  and  the  author's 
citation  of  cases.  The  principle  is  well  set- 
tled that  courts  of  equity  will  not  interfere 
to  grant  reliff  against  a  Judgment  unless  it 
appear  that  the  party  complaining  could  not 
avail  himself  of  his  defense  in  the  action, 
or  that  he  was  prevented  from  doing  so  by 
fraud,  accident,  or  mistalie,  without  fault  or 
negligence  on  his  part.  Each  and  all  of  these 
grounds  of  equity  Jurisdiction  are  wholly 
wanting  In  the  present  case. 

The  1st,  2d,  3d,  5th,  and  10th  assignments 
of  error  are  but  general  and  indefinite.  They 
point  us  to  nothing  specific,  and  utterly  fail 
to  comply  with  the  express  provision  of  our 
rules.  The  4th,  6th,  8th,  and  9th  assignments 
are  of  errors  alleged  to  have  been  committed 
on  the  trial  of  case  No.  936,  and  cannot  be 
considered  in  the  case  at  bar.  Of  the  former 
case,  it  la  only  necessary  to  say  that  It  ap- 
pears the  court  had  jurisdiction  of  the  par- 
ties and  of  the  subject-matter,  and  rendered 
a  valid  judgment. 

We  have  carefully  examined  the  proceed- 
ings in  the  case  which  is  before  us  on  this 
appeal,  and  can  find  no  ground  which  would 
■warrant  us  in  disturbing  the  Judgment  of  the 
low^er  court  That  Judgment  will  therefore 
be  affirmed. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 


(8  Ariz.  397) 

SILVER  QUEEN  MIN.   CO.  T.   CROCKER 

et  al. 
(Supreme  Court  of  Arizona.    March  26.  1904.) 

TAX     TITLE   HOLDER— IMPROVEMENTS— BIOHT   TO 
LIEN— TAX  DEED— PRIMA  FACIE  VALIDITY. 

1.  I>aw8  1893,  p.  130,  Act  No.  84,  I  20,  pro- 
vides that,  if  property  sold  for  taxes  is  not  re- 
deenaed,  the  collector  must  make  the  purchaser 
a  deed  :  that  the  purchaser  must,  30  days  prior 
to  the  expiration  of  the  time  for  redemption  or 
before  applying  for  a  deed,  serve  on  the  owner 
a  written  notice,  etc. ;  that  no  deed  shall  be  is- 
sued to  the  purchaser  until  he  files  an  affidavit 
showing  that  the  notice  has  been  given ;  and 
that,  -when  the  territory  purchases,  the  clerk 
ot  tbe  board  of  supervisors  shall  give  the  notice 


and  make  the  affidavit.  Section  26,  p.  132,  pro- 
vides that  if  the  holder  of  a  tax  deed,  or  claim- 
ant under  him,  l>e  defeated  in  an  action  for  the 
recovery  of  property,  the  successful  claimant 
shall  be  adjudged  to  pay  the  valne  of  all  im- 
provements made  by  the  purchaser  or  claimant, 
and  such  amount  shall  be  a  lien  on  the  proper- 
ty. Tax  deeds  to  the  territory  recited  that  the 
clerk  of  the  board  of  supervisors  had  filed  with 
the  tax  collector  an  affidavit  showing  that  he 
had  personally  served  on  the  owner  and  occu- 
pant a  written  notice,  etc.,  and  that  more  than 
30  days  had  elapsed  since  the  service  thereof. 
Held,  that  the  deeds  were  valid  on  their  face,  so 
as  to  entitle  a  purchaser  from  tbe  territory  to  a 
lien  for  improvements. 

Appeal  from  District  Court,  Pima  County; 
before  Justice  Davis. 

Action  by  tbe  Silver  Queen  Mining  Compa- 
ny against  Charles  Crocker  and  others.  From 
a  Judgment  awarding  defendants  a  lien  on 
tbe  property  In  controversy,  plalntltF  appeals. 
Afilmied. 

Galpin  &  Bolton  and  Hereford  &  Hazzard, 
for  appellant.  Selim  M.  Franklin,  for  appel- 
lees 


DOAN,  J.  In  an  action  to  quiet  the  title  to 
tbe  Silver  Queen  Mine,  brought  by  the  pat- 
entee against  Crocker  et  al.,  holding  under 
tax  deeds  from  the  territory,  the  trial  court 
held  that  the  deeds  from  the  tax  collector  to 
the  territory  were  invalid,  that  the  title  was 
in  the  plaintiff,  and  that  the  defendants  in 
good  faith  had  made  improvements  on  the 
property  to  the  value  of  $7,465,  which  sum 
was  a  lien  upon  the  property,  and  decreed 
that  the  plaintiff  be  let  Into  possession  of  tbe 
property  on  the  payment  thereof.  From  that 
part  of  the  judgment  holding  the  improve- 
ments to  be  a  lien  on  the  property,  and  de- 
creeing the  payment  therefor  by  the  claimant 
as  a  condition  precedent  to  tbe  entry  into 
possession,  the  plaintiff  has  appealed,  and 
assigns  as  error  that  "the  court  erred  In  its 
*  •  •  judgment  that  •  •  •  the  value 
of  the  improvements  •  •  •  was  a  lien  up- 
on the  property,  and  should  be  paid  •  •  • 
before  said  claimant  should  be  let  into  pos- 
session ot  the  property." 

It  was  found  as  a  fact  by  the  court  that, 
in  the  case  of  each  of  the  tax  deeds  to  the 
territory,  "no  notice  of  application  for  said 
deed  was  given  or  served  by  tbe  clerk  of  tbe 
board  of  supervisors  as  required  by  law." 
It  was  found,  as  a  conclusion  of  law,  "that 
each  and  all  of  said  tax  deeds  executed  to 
the  territory  of  Arizona,  under  which  the  de- 
fendants Crocker  and  Scrivner,  as  the  gran- 
tees of  the  territory,  claim  Wtle,  are  Invalid." 
It  was  also  found,  as  a  fact,  "that  after  the 
execution  of  said  deeds  to  Crocker  he  went 
into  possession  of  the  property,  claiming  said 
property  in  good  faith;  that  on  April  11, 
1900,  Crocker  conveyed  an  undivided  one- 
half  interest  in  said  property  to  defendant 
Scrivner."  The  only  ground  on  which  the 
tax  deeds  to  the  territory  were  attacked  was 
that  no  notice  of  application  for  such  deeds 
was  given  as  required  by  law,  and  on  that 
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ground  they  were  found  Invalid.  We  have 
before  us  only  the  flndlufcs  and  judguiont  of 
the  court,  and  the  deeds  in  question  tiled  as 
exhibits.  The  minutes  of  the  eourt  show 
that  several  ■witnesses  were  sworn  and  testi- 
fied, but  none  of  the  oral  testimony  given  at 
the  trial  is  presen'ed  In  the  record. 

The  law  under  which  notice  of  ai)plicatlon 
for  tax  deeds  is  required  to  be  given  pro- 
vides (Act  No.  JM,  p.  130,  Laws  1893.  f  20): 
"If  the  property  Is  not  redeemed  within  the 
time  allowed  by  the  law  for  Its  redemption, 
the  collector  or  his  successor  In  office  must 
make  to  the  purchaser  or  bis  assignee  a  deed 
to  the  property  •  •  *.  The  purchaser  of 
property  sold  for  delinquent  taxes,  or  his  as- 
signee, must,  thirty  days  previous  to  the  ex- 
piration of  the  time  for  the  redemption,  or 
thirty  days  before  he  applies  for  a  deed, 
serve  upon  the  owner  of  the  pr<^)erty  pur- 
chased, or  upon  the  person  occupying  the 
property  if  said  property  Is  occupied,  a  writ- 
ten notice  reciting  that  said  property  or  a 
portion  thereof  has  been  sold  for  delinquent 
taxes,  giving  the  date  of  the  sale,  the  amount 
of  property  sold,  the  amount  for  which  It  was 
sold,  the  amount  then  due,  and  the  time 
when  the  right  of  redemption  will  expire  or 
when  the  purchaser  will  apply  for  a  deed, 
and  the  owner  of  the  property  shall  have  the 
right  of  redemption  indefinitely  until  such 
notice  shall  hare  been  given  and  the  said 
deed  applied  for,  upon  payment  of  the  fees, 
percentage,  penalty  and  costs  required  by 
law,  •  •  *  and  no  deed  of  the  property 
sold  at  a  delintiuent  tax  sale  shall  be  Issued 
by  the  tax  collector  or  any  other  officer  to  the 
purchaser  of  such  property  until  after  such 
purchaser  shall  have  filed  with  such  tax  col- 
lector or  other  officer  an  affidavit  showing 
that  the  notice  hereinbefore  required  to  be 
given  has  been  given  as  herein  required. 
•  •  •  When  the  territory  becomes  the 
purchaser,  the  clerk  of  the  board  of  super- 
visors •  •  •  shall  give  the  notice  and 
make  the  affidavit.    •    •    •" 

The  question  pre.sented  is  whether  the 
deeds  to  the  territory  were  valid  on  their 
face,  and  therefore,  until  attacked  and  de- 
feated by  extrinsic  facts  showing  their  in- 
validity, were  sufficient  to  give  to  a  pur- 
chaser from  the  territory  the  right  of  pos- 
session, and  authorize  him  to  Improve  the 
property,  or  whether  they  were  void  upon 
their  face.  Indicating  to  a  purchaser  that  the 
title  of  the  territory  was  invalid,  and  there- 
fore insufficient  for  such  puri)ose.  This  can 
be  best  determined  by  testing  the  deed  by 
reference  to  the  authority  recited  In  It  for 
its  execution.  In  connection  with  the  act  giv- 
ing the  officer  the  power  to  make  it.  When 
the  recitals  In  the  deed  Indicate  the  proper 
exercise  of  the  powers  granted.  In  the  man- 
ner required  by  the  law.  It  Is  held  to  be 
prima  facie  valid.  It  Is  not  necessary  thjit 
It  be  snfflclent  to  withstand  all  evidence 
brought  against  it  to  show  that  It  Is  bad, 
but  it  must  appear  to  be  good  upon  Its  face. 


When,  however,  the  deed  Itself  discloses  that 
It  Is  executed  In  violation  of  the  law,  or 
bears  upon  Its  face  the  evidence  of  noncom- 
piiance  with  a  substantial  requirement  of 
the  law.  It  Is  upon  Its  face  absolutely  null 
and  void,  and  not  admissible  In  evidence  for 
auy  purpose.  It  does  not  give  constructive 
possession  nor  the  right  of  actual  possession. 
Moore  v.  Brown,  11  How.  414,  13  L.  Ed.  751; 
Gomer  v.  Chaffey,  6  Colo.  314;  Uedfield  v. 
Parks,  132  U.  S.  230,  10  Sup.  Ct.  83,  33  L.  Ed. 
327;  Seavems  v.  Costello  (Ariz.)  71  Pac 
JKW.  Two  deeds  from  the  tax  collector  to 
the  territory,  the  one  executed  on  April  18, 
181)8.  In  pursuance  of  the  sale  made  on  the 
18th  of  April,  189C,  and  the  one  made  on 
September  14,  1800,  lu  pursuance  of  the  sale 
made  on  the  14th  of  April,  1898,  are  valid 
on  their  face,  fully  showing  the  authority  of 
the  tax  collector  to  execute  them.  The  re- 
quirement of  the  law  reads:  "No  deed  shall 
be  Issued  by  the  tax  collector  to  the  purclias- 
er  until  after  such  purcha.ser  shall  have  filed 
with  such  tax  collector  or  other  oiflcer  an 
affidavit  showing  that  the  notice  herelnlie- 
fore  required  to  be  given  has  been  given  as 
herein  required."  Each  of  tlie  deeds  men- 
tioned contains  the  recital  of  the  filing  of 
such  affidavit  with  the  tax  collector,  show- 
ing the  service  of  notice  as  required  lu  each 
Instance,  in  the  following  language: 

"Whereas,  Fred  G.  Hughes,  the  clerk  of 
the  board  of  supervisors  •  •  •  has  filed 
with  Charles  F.  Iloff,  treasurer  and  ox-of- 
ficio  tax  collector  •  •  •  an  affidavit 
showing  that  he,  the  said  Fred  G.  IXugbes, 
as  such  clerk,  personally  served  upon  Silver 
Queen  Mining  Co.,  the  owner  of  the  above 
described  property,  *  •  •  the  person  oc- 
cupying the  above  described  projierty,  a  writ- 
ten notice,  stating  that  said  property  had 
been  sold  to  tlie  territory  of  Arizona  for  de- 
linquent taxes  on  the  18th  day  of  April,  ISOU; 
the  amount  for  which  it  was  sold;  tbe  time 
for  redemption  and  when  the  purchaser 
would  apply  for  the  deed  unless  said  prop- 
erty was  redeemed,  and  the  amount  of  re- 
demption money  then  due;  and  required 
•  •  •  and  whereas,  more  than  thirty 
days  have  elapsed  since  the  service  of  said 
notice    ♦    *    *." 

"Whereas,  W.  P.  B.  Field,  the  clerk  of  the 
board  of  suiiervlsors  »  *  •  has  filed  with 
Harry  A.  Drachman,  treasurer  and  ex-olllolo 
tax  collector  •  •  •  an  affidavit  showing 
that  he,  the  said  W.  P.  B.  Field,  as  such  clerk, 
personally  served  upon  Silver  Queen  Mliiiug 
Co.,  the  owner  of  the  above  described  proi>- 
erty,  •  •  •  the  person  occupying  the 
above  described  property,  a  written  notice, 
stating  that  said  property  had  been  sold  to 
the  territory  of  Arizona  for  delinquent  taxes 
on  the  14th  day  of  April,  1808;  the  amount 
for  which  It  was  sold;  the  time  for  redemp- 
tion and  when  the  purchaser  would  apply  for 
the  deetl  unless  said  property  was  redeemed, 
and  tlie  amount  of  redemption  money  then 
due;    and  required    •    •    •    and  whereas. 
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more  than  thirty  days  have  elapsed  since  the 
service  of  said  notice    •    ♦    *." 

Whether  the  recitals  in  these  deeds  relative 
to  the  afladavits  ot  such  service  were  over- 
come by  the  production  of  the  affidavits  them- 
selves, which  failed  to  sustain  such  recitals, 
or  whether  the  alHdavlts  were  disproved  by 
evidence  controverting  their  statements  rela- 
tive to  the  giving  of  notice,  we  are  not  ad- 
vised. The  recitals  in  the  deeds,  being  but 
prima  facie  evidence,  can  be  defeated  by  pos- 
itive evidence  to  the  contrary.  Simmons  v. 
McCarthy  (Cal.)  50  Pac.  761.  These  deeds 
are  shown  by  comparison  with  the  require- 
ments of  the  statute  to  be  valid  when  tested 
by  their  own  face.  They  present  prima  fade 
evidence  of  good  title  in  the  territory,  so  that 
a  purchaser  is  authorized  to  rely  on  them  in 
good  faith;  and,  unless  their  recitals  are  de- 
feated by  evidence  aliunde,  they  will  sustain 
Bucb  purcliaser's  title.  That  being  the  case, 
they  fully  Justify  such  purchaser  in  improv- 
ing the  property,  and  sustain  the  decree  of 
the  court  adjudging  such  Improvements  a  lien 
upon  the  property  upon  the  defeat  of  his  title 
thus  acquired,  and  the  payment  therefor  a 
condition  precedent  to  the  plaintiff  being  let 
Into  possession  of  the  premises.  The  statute 
on  this  subject,  section  26,  Act  No.  84,  p.  132, 
Laws  1893,  provides:  "If  tlie  holder  of  the 
tax  deed  or  anyone  claiming  under  him  by 
virtue  of  such  tax  deed,  be  defeated  In  an  ac- 
tion by  or  against  him  for  the  recovery  of  the 
land  sold  or  the  possession  thereof,  the  suc- 
cessful claimant  shall  be  adjudged  to  pay  to 
the  holder  of  the  tax  deed  or  the  party  claim- 
ing under  him  by  virtue  of  such  deed,  before 
such  claimant  shall  be  let  Into  possession 
•  •  •  the  value  of  all  Improvements  made 
by  the  said  purchaser  or  persons  claiming  un- 
der him  on  such  property  •  •  •.  Such 
claim  or  amount  so  found  to  be  due  shall  be 
and  Is  hereby  declared  to  be  a  lien  upon  such 
proiJerty  Included  in  said  deed."  The  terri- 
tory was  the  original  holder  of  the  tax  deeds, 
and  Crocker,  as  the  grantee  of  the  deeds  exe- 
cuted by  the  territory,  was  claiming  under  it 
a»  such  holder,  and  as  a  party  so  claiming 
was  defeated  in  the  action  for  the  recovery  of 
the  land.  Under  these  facts,  by  the  provisions 
of  the  statute.  It  was  the  duty  of  the  court  to 
decree  the  payment  to  him,  by  the  successful 
claimant,  of  the  value  of  the  Improvements. 
Knowles  v.  Martin  (Colo.  Sup.)  38  Pac.  467. 

It  l8  urged  by  the  appellant  that  the  statute 
above  quoted  Is  fatally  defective  In  not  limit- 
ing the  right  of  recovery  for  Improvements  to 
such  holders  of  tax  deeds  as  enter  under  color 
of  title  and  put  on  their  Improvements  In 
good  faith;  and  that  the  act  Is  plainly  uncon- 
stitntlonal  because  it  compels  the  owner  to 
pay  for  improvements  made  by  a  person  buy- 
ing a  tax  deed  with  knowledge  of  Its  inva- 
lidity. We  do  not  understand  that  a  person 
buying  a  tax  deed  with  knowledge  of  its  in- 
validity could  hold  such  property  In  good 
faith,  or  that,  under  the  law  as  cited  above, 
a  deed  void  on  Its  face  would  give  such  pos- 
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session  as  would  authorize  a  person  to  recov- 
er for  Improvements  made  upon  property  held 
under  It  The  party  In  this  action  claiming 
under  the  holder  of  the  tax  deed  having  en- 
tered under  color  of  title  and  put  on  the  Im- 
provements in  good  faith  without  knowledge 
of  the  invalidity  of  the  tax  deed,  renders  un- 
necessary the  consideration  of  the  question 
as  proposed.  There  Is  no  good  reason  why 
the  common  rule,  that  an  adverse  claimant 
in  good  faith  who  has  improved  real  estate 
may  recover  the  value  of  his  betterments 
when  he  is  compelled  to  surrender  them  with 
the  land,  should  not  apply  to  those  holding 
under  tax  deeds  issued  under  statutes  that 
provide  for  the  repayment  to  the  tax  purchas- 
er of  money  expended  by  him  In  good  faith  in 
Improvements  on  the  land,  In  the  event  of 
the  defeat  of  his  title.  The  right  of  the  Leg- 
islature to  make  such  requirements  of  the 
original  owner  as  a  condition  precedent  to  the 
i  recovery  of  lands  sold  for  taxes  must  now  be 
1  considered  as  conclusively  settled.  Cooley  on 
I  Taxation,  371;  Black  on  Tax  Titles  (2d  Ed.) 
437.  There  can  be  no  serious  question  as  to 
tlie  constitutionality  of  the  Arizona  statute 
on  this  subject. 

No  error  appearing  In  the  record,  the  Judg- 
ment of  the  lower  court  Is  affirmed. 

KENT,  0.  J.,  and  SLOAN,  J.,  concur. 


STEWART  LAW  &  COLLECTION   CO.   v. 
ALAMEDA  COUNTY.    (S.  F.  3,603.) 

(Supreme  Court  ot  California.     April  1,  1904.) 

TAXATION— ILLKGAL  COLLECTION  —  BECOVEBT— 
VOLUNTABT  PAYMENT— EXCLUSIVE  BEUEOIES. 

1.  Under  Pol.  Code,  i  3804,  providing  that 
any  taxes  erroneously  or  illegally  collected  may, 
by  order  of  the  board  of  supervisors,  be  refund- 
ed by  the  county  treasurer,  where  a  claim  for 
taxes  erroneously  paid  is  made  to  the  board,  the 
claimant  is  not  required  to  show  Involuntary 
payment,  or  payment  under  protest,  nor  is  such 
allegation  or  proof  necessary  where  the  claim- 
ant, on  refusal  of  the  board  to  refund  the  tax, 
resorts  to  an  action  to  enforce  the  claim. 

2.  Pol.  Code,  I  3810,  providing  that  an  owner, 
who,  claiming  an  assessment  to  be  void,  pays 
the  tax  under  written  protest,  stating  tlie  grounds 
of  his  claim,  may,  after  the  payment,  bring  an 
action  against  the  county,  is  not  the  exclusive 
remedy,  so  as  to  preclude  procedure  under  sec- 
tion 3804,  directing  that  any  taxes  illegally  col- 
lected may,  by  order  of  the  board  of  super- 
visors, be  refunded  by  the  county  treasurer. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Alameda  Coun- 
ty. 

Action  by  the  Stewart  Law  &  Collection 
Company  against  the  county  of  Alameda. 
From  a  Judgment  In  favor  of  the  defendant, 
the  plaintiff  appeals.    Reversed. 

W.  B.  White  (E.  A.  Holman,  of  coimsel), 
for  appellant  U.  8.  Webb,  Atty.  Gen.  (John 
J.  Allen,  DIst.  Atty.,  of  counsel),  for  respond- 
ent 

f  1.  See  Taxation,  vol.  45,  Cent.  Die.  ij  991,  1003. 
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CHIPMAN,  C.  Action  to  recover  certain 
taxes  assessed  by  defendant  county  for  road 
piU'poses  on  property  situated  witliin  the 
city  of  Oakland.  Defendant  Interposed  a 
general  demurrer  to  the  complaint,  which 
was  sustained.  Plaintiff  failed  to  amend  its 
complaint,  and  judgment  passed  for  .defend- 
ant from  which  this  appeal  was  taken. 

It  appears  from  the  complaint  that  prior 
to  the  fiscal  year  1897-98  the  boundaries  of 
said  city  were  altered  so  as  to  Include  cer- 
tain territory  formerly  known  as  road  dis- 
tricts of  "Temescal"  and  "Bay";  that  cer- 
tain persons,  plaintUTs  assignors,  were  dur- 
ing the  whole  of  said  fiscal  year  the  owners 
of  certain  property  situated  in  said  territory 
so  annexed  to  said  city.  It  is  alleged  "that 
a  tax  for  road  ptirposes  for  said  fiscal  year 
of  1897-98  was,  by  said  defendant  county, 
erroneously  assessed  upon  said  property  of 
plaintiffs  assignors,  then,  as  aforesaid,  form- 
ing a  part  of  said  city  of  Oakland,  and  said 
tax  was,  by  said  defendant  county,  errone- 
ously collected."  The  verlfled  claim  of  plain- 
tiff was  presented  to  the  board  of  super- 
visors for  allowance,  and  payment  was  re- 
fused. There  is  no  allegation  that  the  pay- 
ment of  the  taxes  was  made  under  protest 
Defendant  contends.  In  support  of  the  Judg- 
ment first,  that  the  payment  having  been 
voluntarily  made,  presumably  with  knowl- 
edge of  the  law  that  the  tax  was  illegal,  no 
recovery  can  be  had;  second,  there  can  be 
no  recovery,  because  plaintiff  did  not  proceed 
as  directed  by  section  3819  of  the  Political 
Code. 

1.  The  action  Is  brought  under  section  3804 
of  the  Political  Code,  which  reads  in  part 
as  follows:  "Any  taxes,  penalties  or  costs 
thereon  paid  more  than  once,  or  erroneously 
or  illegally  collected,  or  any  taxes  paid  upon 
an  assessment  In  excess  of  the  actual  cash 
value  of  the  property  so  assessed,  by  reason 
of  a  clerical  error  of  the  assessor,  as  to  the 
excess  in  such  cases,  or  any  tax  paid  upon 
an  erroneous  assessment  of  improvements 
on  real  estate  not  in  fact  In  existence  when 
said  tax  becomes  a  lien,  may,  by  order  of 
the  board  of  supervisors,  be  refunded  by  the 
county  treasurer."  The  statute  provides  a 
period  of  limitation  within  which  the  verified 
claim  of  the  taxpayer  must  be  filed  with 
the  supervisors,  but  the  demurrer  raises  no 
(luestlon  on  this  point.  We  think  the  cases 
of  Hayes  v.  County  of  Los  Angeles,  99  Cal. 
74,  33  Pac.  76C,  and  Pacific  Coast  Co.  v. 
"Wells,  134  Cal.  471,  (iC  Pac.  657,  supported 
as  they  are  by  the  decisions  of  other  appel- 
late courts,  under  statutes  similar  to  our 
own,  must  control  the  question  now  here, 
and  require  a  reversal  of  the  judgment  In 
the  first  of  these  cases  certain  real  estate 
had  been  assessed  to  the  owner,  who  paid 
the  tax,  and  also  had  been  assessed  to  an- 
other person,  who  did  not  pay  the  tax.  The 
property  was  advertised  and  sold  for  delin- 
quent taxes,  the  purchaser  voluntarily  pay- 
ing the  amount  bid.    His  assignee  of  the 


certificate  of  purchase  was  refused  a  deed 
by  the  tax  collector  on  the  ground  that  the 
tax  had  been  paid  prior  to  the  payment 
shown  in  the  certificate.  He  thereupon  pre- 
sented a  claim  for  the  amount  paid  by  his 
assignor  on  account  of  the  double  assess- 
ment which  the  board  refused  to  allow,  and 
he  thereafter  brought  his  action.  The  court 
held  that  It  was  not  optional  with  the  super- 
visors to  refund  the  amount  paid,  but  that 
the  word  "may"  In  the  act  means  "shall." 
It  was  also  held  that  the  doctrine  of  caveat 
emptor,  as  applied  to  pmvhasers  at  a  tax 
sale,  had  no  application,  and  the  court  said: 
"Section  3801  was  enacted  to  do  justice  in 
a  class  of  cases  where,  but  for  its  provisions, 
the  application  of  the  doctrine  of  caveat 
emptor  would  work  a  hardship  to  citizens 
who  had  paid  money  which  it  was  inequi- 
table for  the  coimty  to  retain."  The  ques- 
tion arising  upon  a  voluntary  payment  was 
more  fully  discussed  in  the  second  of  the 
cases  above  cited.  In  that  case  the  plaintiff 
by  mistake  returned  In  his  statement  to  the 
assessor  property  In  excess  of  that  owned  by 
it,  although  in  striking  the  balance  of  as- 
sessable property  the  true  amount  was  stat- 
ed. The  assessor  assimied  to  correct  this 
balance  to  make  it  conform  to  the  amount 
shown  In  the  return  statement  When  the 
tax  bill  was  presented,  plaintiff  discovered 
the  mistake,  but  voluntarily  paid  the  full 
amount  of  the  taxes  charged,  and  thereupon 
presented  Its  claim  to  the  supervisors  under 
section  3804,  which  was  allowed.  The  audi- 
tor refused  payment  and  plaintiff  petitioned 
the  court  for  a  writ  of  mandate,  which  was 
refused,  and  the  petition  was  dismissed  on 
demurrer.  Answering  the  question  whether 
the  tax  thus  Illegally  collected  should  be  re- 
tained by  the  county  authorities,  this  court 
said:  "It  surely  would  be  In  violation  of  hon- 
esty and  fair  dealing  for  them  to  do  so.  Is 
it  in  violation  of  law  for  them  to  refund  itV 
We  tlilnk  not.  The  board  were  authorized 
to  order  the  money  refunded  under  section 
3804  of  the  Political  Code  [quoting  it].  This 
being  a  remedial  statute.  It  should  be  lib- 
erally construed,  so  as  to  carry  out  Its  la- 
tent and  object"  The  court  quotes  approv- 
ingly from  Matter  of  Adams  v.  Monroe  Coun- 
ty Supervisors,  154  N.  Y.  625,  49  N.  E.  144, 
where,  under  a  similar  statute,  the  court 
said:  "This  is  not  a  common-law  action  to 
recover  an  illegal  tax  paid  under  duress  in 
law  or  In  fact  •  •  •  This  is  a  proceed- 
ing under  a  special  statute,  which  confers 
power  upon  the  supervisors  to  refund  to  any 
person  the  amount  of  an  Illegal  tax  collected 
from  him.  •  •  •  This  proceeding  was 
not  governed  by  the  technical  rules  that  ap- 
ply to  actions  at  law  to  recover  money  vol- 
untarily paid.  The  statute  fm-nishes  a  con- 
venient and  summary  remedy  which  enables 
tlie  county  to  restore  without  litigation  or 
expense  what  It  ought  not  to  retain,  and  a 
citizen  who  has  paid  an  Illegal  tax,  without 
waiting  to  have  his  property  advertised  and 
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sold,  to  obtain  Justice.  The  benefits  of  the 
statute  are  not  confined  to  parties  who  have 
paid  an  Illegal  tax  upon  compulsion,  but  ex- 
tend to  all  persons  who  have  paid  taxes 
they  were  not  legally  bound  to  pay."  So 
held  also  in  Du  Bois  v.  Lake  County,  10  Ind. 
App.  348,  37  N.  E.  1056,  and  other  cases 
cited.  Under  similar  statutes  the  question 
■will  be  found  similarly  decided  In  the  follow- 
ing cases:  City  of  Indianapolis  v.  McAvoy, 
86  Ind.  587;  Board  of  Commissioners  of 
Howard  County  y.  Armstrong,  91  Ind.  528; 
The  City  of  Indianapolis  v.  Vajen,  111  Ind. 
240,  12  N.  E.  311.  In  these  cases  the  gen- 
eral rule  as  to  voluntary  payments  is  con- 
ceded, and  the  authorities  are  cited,  but  it 
was  held  that  the  statute  "changes  the  rule 
recognized  by  the  authorities  cited  above  on 
the  subject  of  refimding  taxes,  and  requires 
taxes,  however  voluntarily  paid,  to  be  re- 
funded upon  proof  that  such  taxes  were 
wrongfully  assessed."  Commissioners  of 
Howard  County  v.  Armstrong,  supra.  In  an 
Iowa  ease  (Leuman  v.  County  of  Des  Moines, 
29  Iowa,  310)  the  court  said  of  the  statute: 
"Cases  arising  In  other  states,  where  they 
have  no  such  statutes,  are  of  little  assistance, 
giving  us  next  to  no  aid.  To  recover  this 
money  it  makes  no  difference  that  the  plain- 
tiff failed  to  seasonably  apply  to  the  county 
board  of  equalization,  nor  that  he  knew  that 
the  property  was  treated  as  taxable,  nor 
that  he  may  have  assisted  in  listing  the 
same.  If,  notwithstanding  all  this,  it  was 
thereafter  foimd— that  is,  after  he  had  paid 
the  same— to  be  erroneous  or  Illegal,  the  su- 
I)ervi8ors  are  required  to  refund  the  same, 
-ind  thus  It  will  be  seen  that  the  citizen  has 
fl  continuing  security  that  bis  tax,  If  paid 
under  an  illegal  or  erroneous  assessment 
or  levy,  shall  be  returned  to  him.  The  law 
thus,  as  It  were,  holds  out  an  inducement  to 
him  to  be  prompt  In  rendering  aid  to  the  as- 
sessor, and  in  the  payment  of  his  taxes." 
If  the  Legislature  had  intended  to  restrict 
the  power  of  the  board  to  refund  to  cases 
■where  the  taxes  had  been  involuntarily  paid 
or  paid  under  protest,  it  would  have  so  said, 
as  it  did  in  the  cases  brought  under  section 
3819,  where  relief  is  given  by  action  in  the 
courts. 

Some  remarks  in  the  decisions  of  the  court 
may  at  first  glance  appear  to  be  in  conflict 
with  the  conclusion  above  reached.  In 
Younger  v.  Board  of  Supervisors,  68  Cal. 
242,  9  Pac.  104,  for  example,  it  was  said  that 
the  money,  being  voluntarily  paid,  was  not 
recoverable  back  by  action.  But  the  only 
question  decided  was  that  "a  tribunal  exer- 
cising Judicial  powei-s  cannot  be  compelled 
how  to  act."  In  Loomls  v.  The  County  of 
Los  Angeles,  59  Cal.  456  (apparently  follow- 
ed in  Brooks  v.  County  of  Tulare,  117  Cal. 
405,  49  Pac.  469),  it  was  held  that  section 
38(X  does  not  apply.  In  the  Tulare  County 
Case  the  court  said  there  was  a  plain  dis- 
tinction between  It  and  the  case  of  Hayes  v. 
Lob  Angeles  County,  supra,  thus,  Inferentlal- 


ly  at  least,  approving  that  case,  as  the  court 
distinctly  did  in  Pacific  Coast  Co.  v.  Wells, 
supra.  In  this  latter  case  Phelan  v.  San 
Francisco,  120  CaL  1,  62  Pac.  38,  and  Rooney 
V.  Snow,  131  Cal.  51,  63  Pac.  155,  were 
shown  not  to  be  in  conflict  with  the  case 
then  before  the  court  In  San  Diego  v.  La 
Presa,  122  Cal.  100,  54  Pac.  528,  the  action 
was  at  common  law.  Section  3804  was  not 
drawn  In  question,  and  no  claim  was  first 
presented  to  the  board  of  supervisors.  It 
must  be  admitted  that  there  is  apparent  con- 
flict in  the  decisions,  but  we  think  this  has 
arisen  In  part  through  expressions  not  neces- 
sary to  the  decision  in  some  of  the  cases,  and 
in  part  from  confounding  the  rule  applicable 
to  common-law  actions,  where  payment  was 
voluntary,  with  the  rule  which  should  apply 
where  the  action  was  brought  under  section 
3804  after  the  board  of  supervisors  has  re- 
fused to  refund  the  tax.  However  this  may 
be,  we  are  clearly  of  the  opinion  that  section 
3804  was  intended  to  and  plainly  does  afford 
relief  in  all  cases  coming  within  its  provi- 
sions. In  making  a  claim  imder  this  section 
to  the  board  of  supervisors  It  is  not  required 
that  the  claimant  should  allege  or  prove  in- 
voluntary payment  or  payment  under  pro- 
test; neither  is  such  allegation  or  proof  aft- 
erwards necessary  where  the  claimant,  on  re- 
fusal of  the  board  to  refund  the  tax,  resorts 
to  the  court  to  enforce  the  same  claim. 

2.  It  is  urged  that  plaintiff  cannot  recover 
because  it  did  not  proceed  under  section  3819, 
Pol.  Code.  Tne  section  gives  an  action 
against  the  county  where  the  owner  of  any 
property  assessed  therein  claims  that  the  as- 
sessment is  void  in  whole  or  in  part,  and  the 
owner  pays  the  tax  under  protest  In  writing, 
stating  the  grounds  of  his  claim.  "Such  own- 
er may  at  any  time  within  ^x  months  after 
such  payment  bring  an  action  against  the 
county."  Several  cases  have  been  brought 
under  this  section  that  found  their  way  here, 
but  the  court  has  not  heretofore  held,  nor 
been  asked  to  bold,  that  the  remedy  there 
afforded  is  exclusive  as  is  now  contended. 
Pacific  Coast  Co.  v.  Wells,  supra,  was  de- 
cided since  section  3819  was  in  force,  al- 
though the  question  now  presented  was  not 
raised.  We  think  section  3804  was  intended 
to  give  relief  through  the  board  of  super- 
visors, without  the  necessity  of  resorting  to 
the  courts,  while  section  3819  was  intended 
to  furnish  a  remedy  in  certain  cases  through 
the  courts  alone,  and  when  the  directions  of 
the  act  are  followed  it  is  provided  that  the 
payment  of  the  tax  "shall  in  no  case  be  re- 
garded as  voluntary  payment"  Section  3819 
fiu-nlshes  a  remedy  entirely  independent  of 
that  afforded  by  section  3804  and  cannot  be 
regarded  as  exclusive.  The  owner  of  any 
property  assessed  In  the  county  "may  pay 
the  same  to  the  tax  collector  under  protest" 
etc.,  and  have  his  action  in  the  court  as  by 
the  act  provided.  But  there  is  nothing  in  the 
act  from  which  an  intention  of  the  Legis- 
lature may  be  derived  that  the  board  of  aa- 
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perrlson  may  not,  under  ttae  provisloiiB  of 
sec!tlon  8804,  proceed  to  hear  and  determine 
a  claim  presented  under  tliat  section.  Cases 
may  arise  under  this  latter  section  which 
could  not  be  reached  by  section  3819.  Other 
cases  may  arise  where  the  taxpayer  might, 
at  his  option,  proceed  under  whichever  sec- 
tion he  thought  most  likely  to  give  him 
speedy  relief.  Respondent's  contention,  in 
effect,  would  moke  section  3819  work  a  re- 
peal of  section  3801.  But  to  do  this  it  should 
appear  from  the  last  act  (and  section  3819 
was  passed  subsequently  to  section  3801) 
that  it  was  Intended  to  take  the  place  of  or 
repeal  the  former,  or  that  the  two  acts  are 
so  inconsistent  that  effect  cannot  be  given 
to  both.  Capron  v.  Hitchcock,  98  Cal.  427, 
33  Pac.  431.  This  cannot  be  said  of  the 
section  in  question. 

We  advise  that  the  Judgment  be  reversed, 
with  direction  to  overrule  the  demurrer. 

We  concur:    GRAY,  C;  HAINES,  C 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  is  reversed,  with  di- 
rection to  overrule  the  demurrer:  McFAR- 
liAND,  J.;  HBNSHAW,  J.;  LORIGAN,  J. 
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PENRYN  FRUIT  CO.  v.  SHERMAN-WOR- 
RELL FRUIT  CO.  et  al.     (Sac.  1,172.) 

(Supreme  Court  of  California.    March  29, 1904.) 

TBtJST     DEED — SALE— GROWING     CBOP — CHATTEL 
MOBTGAGE^PBIOBITIES. 

1.  A  purchaser  at  a  sale  under  a  trust  deed, 
who  takes  possession,  has  the  right  to  the  grow- 
ing crop,  as  against  a  chattel  mortgagee  there- 
of, whose  mortgage  was  executed  by  the  orig- 
inal owner  subsequently  to  the  trust  deed, 
though  prior  to  the  sale. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  COurt,  Sacramento 
County;  J.  M.  Hughes,  Judge. 

Action  by  the  Penryn  Fruit  Company 
against  the  Sherman-Worrell  B^mlt  Compa- 
ny and  the  Farmers'  &  Mechanics'  Savings 
Bank.  From  a  Judgment  for  the  defendant 
bank,  plaintiffs  appeal.   Affirmed, 

F.  P.  Tuttle  and  Charles  Tuttle,  for  ap- 
pellants.   Devlin  &  Devlin,  for  respondent. 

CHIPMAN,  O.  The  Sherman-Worrell  Fruit 
Company  (hereafter  called  the  Sherman  Com- 
pany) did  not  appear  in  the  action.  Defend- 
ant Farmers'  &  Mechanics'  Savings  Bank 
(hereafter  called  the  bank)  demurred  to  the 
complaint.  The  demurrer  was  sustained, 
and,  plaintiff  declining  to  amend,  defendant 
the  bank  had  Judgment  dismissing  the  action 
from  which  this  appeal  is  taken. 

It  appears  from  the  complaint  that  on  De- 
cember 8,  1897,  R.  B.  and  Dan  T.  Sherman, 
predecessors  in -interest  of  the  Sherman  Com- 
pany, were  owners  of  certain  land  planted  to 
fruit  trees  in  Placer  county.    On  that  day 


they  executed  to  the  bank  their  promissory 
note  for  $4,500,  and,  to  secure  payment  of 
same,  executed  also  on  that  day  their  trust 
deed  conveying  the  property  to  certain  trus- 
tees named  in  the  deed,  with  power  to  sell, 
and  execute  a  deed  to  the  purchaser.  Under 
this  power  the  trustees  sold  the  pr«H>erty, 
and  on  June  IS,  1901,  a  deed  of  said  property 
was  executed  and  delivered  to  the  bank,  as 
purchaser.  The  bank  went  into  immediate 
possession  of  the  land  and  the  fruit  crop 
growing  thereon.  It  further  appears  that  the 
Sherman  Company  executed  to  plaintiff  a 
chattel  mortgage  on  the  fruit  crop  growing 
on  a  portion  of  the  land,  to  secure  a  loan  of 
$300,  made  to  the  Sherman  Company  by 
plaintiff,  and  also  future  advances,  which 
plaintiff  alleges  was  in  fact  executed  and  de- 
livered March  11,  1901,  but  which  by  mutual 
mistake  read,  "March  11,  1900,"  and  it  Is 
sought,  among  other  things,  to  correct  this 
mistake,  but  It  is  not  alleged  that  the  bank 
had  any  knowledge  of  this  mistake;  that  the 
sum  of  $125  was  advanced  to  the  Sherman 
Company  by  plaintiff,  under  the  terms  of  the 
chattel  mortgage,  prior  to  said  trustees'  sale; 
that  the  Sherman  Company  continued  in  pos- 
session of  the  land  until  the  bank  took  pos- 
session under  its  trustees'  deed;  that  the 
Sherman  Company  has  failed  to  pay  said 
sums,  or  any  part  thereof,  and  refuses  to  de- 
liver said  fruit  to  plaintiff,  and  Is  insolvent; 
that  the  bank  is  in  possession  of  said  fruit 
crop,  and  refuses  to  permit  the  Sherman 
Company  or  plaintiff  to  harvest  the  same, 
and  claims  possession  and  title  thereto  as 
against  plaintiff;  that  plaintiff  would  have 
derived  a  profit  of  $1,000  from  said  fruit  if 
it  had  been  permitted  to  harvest  it;  that,  by 
the  acts  of  the  bank,  plaintiff  has  been  fur- 
ther damaged  in  the  sum  of  $425,  with  inter- 
est from  March  11,  1901,  at  9  per  cent  The 
prayer  is  that  the  alleged  mistake  in  the  chat- 
tel mortgage  be  corrected,  and  that  plaintiff 
have  Judgment  against  the  bank  for  $1,525 
and  costs  of  suit.  Defendant  the  bank  inter- 
posed a  general  demurrer  to  the  complaint; 
also  that  two  causes  of  action  are  improperly 
imited,  namely,  a  cause  of  action  to  reform 
a  written  instrument,  and  an  action  for  dam- 
ages for  conversion  of  personal  property; 
also  that  the  facts  stated  are  not  sufficient 
to  Justify  a  court  of  equity  to  reform  a  writ- 
ten instrument  by  reason  of  the  mistake  aver- 
red. 

Waiving  the  points  of  objection  to  the  suf- 
ficiency of  the  complaint  in  certain  other  par- 
ticulars set  forth  In  respondents'  brief,  the 
principal  question  argued  by  appellant  may 
be  thus  stated:  After  sale  by  trustees  under 
deed  of  trust,  and  delivery  of  deed  to  the  pur- 
chaser, who  has  gone  into  possession  of  it, 
may  a  mortgagee  of  the  growing  crop,  whose 
mortgage  was  issued  subsequently  to  the 
deed  of  trust,  enter  upon  the  premises  against 
the  will  of  the  purchaser,  and  harvest  and 
remove  the  crop?  The  deed  of  trust  is  not 
wholly  set  forth,  but  we  understand  that  it 
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was  the  ordinary  form  of  tbe  trust  deed  com- 
monly used  In  this  state.  Under  such  deeds 
of  trust  there  is  no  redemption  after  sale 
pursuant  to  its  provisions.  A  deed  at  once 
passes  to  the  purchaser,  as  was  the  fact  here, 
and  he  becomes  entitled  to  immediate  pos- 
session, which  in  this  case  was  at  once  taken. 
The  crop  in  question  was  then  growing  on 
the  trees,  and  was  part  of  the  realty,  and 
the  purchaser's  title  by  relation  took  the  date 
of  tbe  trust  deed.  Tbe  purchaser  was  at 
least  In  as  good  a  position  and  had  rights 
equal  to  those  of  a  purchaser  at  foreclosure 
sale  holding  a  deed,  and  having  possession 
after  the  period  of  redemption  had  expired. 
Treating  the  sale  here  as  a  foreclosure  where 
tbere  is  no  right  of  redemption,  and  In  view 
of  the  entry  into  possession  under  the  sale  by 
tbe  purchaser,  it  is  quite  clear  that  neither 
the  mortgagor— the  grantor  in  the  trust  deed 
— nor  liis  grantees  under  a  crop  mortgage  ex- 
ecuted subsequently  to  the  trust  deed  would 
have  the  right  to  crops  not  severed  at  the 
time  of  the  purchaser's  deed  and  entry.  In 
Simpson  v.  I^rguson,  112  Cal.  186,  44  Pac. 
483,  53  Am.  St.  Kep.  201,  the  court  quoted  ap- 
provingly from  Jones  on  Mortgages,  .§  670,  as 
follows:  "It  is  only  after  sale  under  the  de- 
cree, except  where  the  statute  provides  oth- 
erwise, that  the  mortgagor  is  wholly  divest- 
ed of  title,  and  consequently  of  right  of  pos- 
session." 

Appellant  concedes  that  if  there  has  been 
no  severance  of  the  growing  crop  at  the  time 
of  the  foreclosure  of  the  mortgage,  or  the  en- 
forcement of  a  deed  of  trust,  the  purchaser 
at  the  sale  would  take  the  growing  crop,  yet 
it  Is  claimed,  "as  the  mortgagor  or  trustor  is 
entitled  to  the  right  to  the  crop,  the  chattel 
grown  Intermediate  the  giving  of  the  mort- 
gage or  trust  deed,  he  may  sdl  or  hypothe- 
cate his  interest  in  the  same,  as  such  sale  or 
hypothecation  would  prevail  over  the  prior 
mortgage  or  trust  deed."  It  is  contended 
that  "such  sale  or  hyitothecation  operates,  in 
law,  as  a  severance  of  the  crop  from  the 
land,  and  also  operates  as  a  delivering  of  tbe 
crop."  We  find  no  warrant  for  such  state- 
ment of  the  law  in  Simpson  v.  Ferguson,  su- 
pra, or  any  other  of  the  cases  cited  in  appel- 
lant's brief.  As  we  read  the  opinions  in 
Euerstal  v.  Muir,  64  Cal.  450,  2  Pac.  33,  and 
Dascey  v.  Harris,  65  Cal.  367,  4  Pac.  201,  cit- 
ed by  appellant,  the  growing  crops  tmsevered 
are  part  of  the  realty,  and,  while  such  crops 
are  for  some  purposes  treated  as  personal 
property,  they  remain  part  of  the  realty  so 
long  as  unsevered.  As  between  tbe  mort- 
gagor and  mortgagee  of  a  chattel  mortgage, 
all  that  appellant  claims  may  be  true,  but 
the  giving  of  such  chattel  mortgage  has  not 
tbe  effect  claimed  when  the  rights  of  a  pur- 
chaser under  foreclosure  sale  are  brought  in 
question.  Plaintiff  took  its  mortgage  with 
knowledge  of  the  deed  of  trust,  and  that  un- 
der it  the  bank  had  the  right  to  enforce  its 
claim  by  sale  of  tbe  premises,  and  that  a 
purchaser  at  such  sale  would  take  an  abso- 


lute title  to  the  land  as  of  the  date  of  the 
trust  deed— a  date  prior  to  plaintiff's  chattel 
mortgage— and  that  such  deed  would  be  free 
from  any  incumbrance  subsequently  placed 
upon  the  land. 

In  our  opinion,  the  demurrer  was  rightly 
sustained,  and  it  is  advised  that  the  Judg- 
ment be  affirmed. 

We  concur:    COOPER,  0.;  HARRISON,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  is  affirmed.  SHAW, 
J.;  ANGELLOTTI,  J.;  VAN  DYKE,  J. 


142  Cal.  6'7 
ST.  CLAIR  V.  SAN  FRANCISCO  &  S.  J.  V. 
RY.  CO.     (L.  A.  No.  1,100.) 

(Supreme  Court  of  California.    March  29, 1904.) 

COMPLAINT— AMENDMENT — CHANGE  IN  CAUSE 
OF  ACTION. 

1.  Where  a  complaint,  alleging  that  the  de- 
fendant "wrongfully  and  unlawfully"  changed 
the  grade  of  the  street  on  which  the  plaintiFn 
lot  abutted,  and  placed  railway  tracks  thereon, 
whereby  the  lot  was  damaged,  and  demanding 
an  injunction  from  further  obstructing  the 
street,  and  damages,  was  amended  by  strik- 
ing out  the  words  "wrongfully  and  unlawfully" 
and  the  demand  for  an  injunction,  the  cause  of 
action  was  not  so  changed  that  the  amended 
complaint  should  be  stricken  out 

In  Banc.  Appeal  from  Superior  Court, 
Kern  County;  J.  W.  Mahon,  Judge. 

Action  by  Mary  F.  St  Clair  against  the 
San  Francisco  &  San  Joaquin  Valley  Rail- 
way Company.  Prom  a  judgment  In  favor 
of  defendant,  plaintiff  appeals.    Reversed. 

P.  W.  Bennett  J.  W.  Ahem,  and  Omar 
Busbnell,  for  appellant  O.  N.  Sterry,  Henry 
J.  Stevens,  T.  J.  Norton,  S.  C.  Smith,  and 
E.  E.  Miiiiken,  for  respondent 

HENSHAW,  J.  Plaintiff  alleged  that  she 
was  the  owner  of  certain  lots  of  land  abut- 
ting on  Fifteenth  street  in  the  city  of  Bak- 
ersQeld;  that  the  lots  could  not  be  conven- 
iently used  and  enjoyed  without  the  use  of 
Fifteenth  street  as  a  means  of  ingress  and 
egress;  that  defendant  "wrongfully  and  un- 
lawfully" entered  upon  Fifteenth  street,  and 
"wrongfully  and  unlawfully"  changed  and 
altered  the  grade  of  the  street  in  front  of 
plaintiff's  property  by  raising  It  to  a  con- 
sideraDie  height  and  placing  an  embankment 
thereon,  and  thereafter  "wrongfully  and  un- 
lawfully" placed  on  the  street  at  that  point 
steel  and  iron  railway  tracks,  with  ties  to 
sustain  and  support  them,  and  ever  since 
that  time  has  been,  and  now  is,  "wrongfully 
and  unlawfully"  occupying  the  street  in  the 
manner  above  described,  and,  further,  by 
operating  and  conducting,  on  and  over  the 
street,  railway  cars  drawn  by  steam  loco- 
motives, thus  Interfering  with  the  plaintiff 
in  the  use  of  ner  property,  depriving  her  of 
her  easement  in  the  street,  and  of  her  means 
of  ingress  and  egress  to  and  from  said  proiH 
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erty;  that  the  defendant  threatens  to  con- 
tinue to  obstruct  the  street  In  the  manner 
above  described;  that  It  did  not,  at  any  time 
prior  to  the  time  of  entering  upon  said  street 
and  so  obstructing  it,  or  at  any  time  there- 
after, or  at  all,  pay  or  cause  to  be  paid  to  the 
plaintiff  any  sum  of  money  for  the  damage 
done  to  her  property,  and  that,  by  reason  of 
the  acts  of  defendant,  plaintiff  has  suffered 
damage  to  her  property  in  the  sum  of  ?3,000. 
Plaintiff  prayed  judgment  for  the  sum  of 
93,000,  and  for  a  mandatory  injunction  re- 
puring  defendant  to  remove  the  obstructions 
from  the  street,  and  to  restore  it  to  the  con- 
dition in  whicn  it  was  at  the  time  of  defend- 
ant's entry  thereon.  Upon  this  complaint 
Issue  was  joined,  and  a  trial  was  had.  Dur- 
ing the  course  of  the  trial  plaintiff  sought  to 
offer  evidence  showing  the  damage  done  to 
her  property.  To  the  admission  of  this  evi- 
dence defendant  objected,  upon  the  ground 
that)  as  the  complaint  declared  for  a  nui- 
sance and  prayed  a  mandatory  injunction 
abating  the  nuisance  and  restoring  the  street 
to  its  original  condition,  the  damage  to  the 
property,  which  was  sought  to  be  establish- 
ed by  proof  of  the  difference  between  its 
value  before  the  obstruction  and  aftcx,  was 
not  admissible.  The  court  took  this  view  of 
the  case,  and  refused  to  admit  the  evidence, 
whereupon  plaintiff  sought  and  obtained 
leave  of  the  court  to  amend  her  complaint. 
The  amended  complaint  was  in  language 
identical  with  that  of  the  original  complaint, 
saving  that  It  omitted  the  above-quoted 
words,  "wrongfully  and  unlawfully,"  where- 
ever  they  appeared,  and  omitted  also  the 
prayer  for  an  injunction,  and  sought  only 
$3,000  damages  as  detriment  caused  to  the 
property.  Defendant  moved  to  strike  out  the 
amended  complaint  upon  the  ground  that  it 
slated  a  cause  of  action  different  from  that 
declared  In  the  original  complaint.  The  court 
granted  the  motion  to  strike  out,  and  this 
action  is  assigned  as  error.  The  court  pro- 
ceeded with  the  case,  and  rendered  judgment 
in  favor  of  the  defendant  upon  plaintiff's 
inability  to  furnish  further  evidence,  and 
from  the  judgment  plalntlft  appeals. 

It  is  contended  by  respondent  that  the  ac- 
tion of  the  court  in  striking  out  the  amend- 
ed complaint  was  justitaed,  in  that  by  the 
amended  complaint  the  cause  of  action  was 
changed  from  one  ex  delicto  to  one  ex  con- 
tractu; but  in  its  ruling  we  think  the  court 
was  in  error.  There  is  but  one  form  of  ac- 
tion In  this  state,  and  the  complaint  is  re- 
quired to  contain  in  concise  language  a  state- 
ment of  the  ultimate  facts  upon  which  plain- 
tiff claims  relief.  The  original  action  was 
for  damages  done  to  plaintiff's  property  by 
an  unlawful  obstruction  of  the  street.  The 
relief  prayed  for,  of  a  mandatory  injunction 
abating  the  obstruction  as  a  nuisance,  was 
ancillary  merely,  and  would  or  would  not  be 
granted,  as  the  facts  justined.  The  adding 
to  or  taking  away  of  the  adverbial  phrase 
''wrongfully  and  unlawfully"  did  not  affect 


the  cause  of  action  pleaded;  the  presence  of 
the  words  did  not  improve  the  complaint,  and 
their  absence  did  not  impair  Its  efficacy. 
They  were  mere  epithets,  and,  as  said  in 
Going  V.  Dinwiddle,  86  Cal.  633,  25  Pac.  129, 
are  "in  general  meaningless."  If  the  acts 
averred  are  shown  to  be  unlawful,  then  this 
adverbial  phrase  is  superfluous;  U  they  are 
not  shown  by  the  pleading  to  be  unlawful, 
the  insertion  of  this  phrase  does  not  make 
them  so.  Upon  the  face  of  this  complaint  it 
appears,  without  regard  to  this  adverbial 
phrase,  that  the  obstruction  of  the  street  was 
wrongful  and  unlawful,  in  that  private  prop- 
erty may  not  be  taken  or  impaired  for  public 
use  without  just  compensation  first  made  or 
paid  into  court  for  the  owner.  Const,  art  1, 
§  14.  The  gravamen  of  the  action  in  this 
case,  both  in  the  original  complaint  and  in 
the  amended  pleading,  was  that  the  defend- 
ant proceeded  in  the  active  occupancy  and 
use  of  the  street,  and  had  disturbed  plain- 
tiff in  her  rights,  and  impaired  the  value  of 
her  property,  without  paying  to  her,  or  to  any 
person  for  her,  or  paying  into  court  for  her, 
any  sum  of  money  in  compensation  for  the 
injury  done.  The  cause  of  action,  therefore, 
was  the  same  in  both  pleadings,  and  was  as 
well  pleaded  in  the  amended  complaint  as  in 
the  original.  It  did  not  affect  the  cause  of 
action  that  the  plaintiff  bad  demanded  great- 
er relief  than  she  was  entitled  to,  when  she 
bad  demanded  the  relief  to  which  she  was 
clearly  entitled.  Having  become  satisfied 
upon  the  trial  that  her  right  to  the  ancillary 
Injimctlon  to  abate  a  nuisance  could  not  be 
maintained,  it  was  proper  toe  her  to  aban- 
don it,  and,  recognizing  that  the  defendant 
was  entitled  to  occupy  the  streets  after  com- 
pensation made  to  her,  to  insist  alone  upon 
the  award  of  such  compensation.  It  follows, 
therefore,  that  the  court  erred  in  striking 
out  the  amended  complaint.  It  should  hare 
been  allowed  to  stand,  defendant  should  have 
been  compelled  to  plead  to  it,  and  the  trial 
should  have  proceeded  under  It 

For  the  foregoing  reasons,  the  judgment 
and  order  appealed  from  are  reversed,  and 
the  cause  remanded  with  directions  to  the 
trial  court  to  pursue  the  course  here  pointed 
out 

We  concur:  BEATTT,  0.  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;   McFARLAND,  J. 


m  Cat.  (38 
CALMON  et  al.  v.  SARRAILLE.  (S.  F.  3,702.) 
(Supreme  Court  of  California.    March  20,  1004.) 

DEEn— SETTING  ASIOE— FRAUD  IN  PBOCURINO — 
BBEACII  OF  TBUST  BY  AGENT— INSPECTION  OF 
nOCUMENT— INJURY  TO  GRANTOR— DEATH  OF 
AGENT- TESTIMONY  OF  GRANTOR  —  ADMISSI- 
BILITY. 

1.  Civ.  Code,  i  2228,  declares  that  a  trustee 
is  bound  to  act  In  the  highest  good  faith  towards 
his  beneficiary,  and  may  not  obtain  any  advan- 
tage over  the  latter  by  concealment  Section 
2231  declares  that  a  trustee  may  not  use  tho 
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influence  which  his  po«ifion  gives  him  to  obtain 
any  advantage  over  his  beneficiary.  Section 
2322  (3)  forbids  an  a^nt  to  do  any  act  which 
a  trustee  is  forbidden  to  do  under  sections  2228  - 
2239.  An  agent  employed  to  effect  a  purchase 
of  realty,  having  ascertained  the  price,  repre- 
sented to  his  principal  that  he  could  purchase 
the  land  for  such  price,  and  a  lot  of  ground  in 
addition,  and  that  a  deed  of  this  lot,  which 
he  had  prepared,  and  which  ran  to  himself,  was 
a  conveyance  to  the  vendor  of  the  realty..  Thus 
induced,  the  principal  executed  the  deed.  Held 
such  fraud  as  entitled  the  principal  to  set  aside 
the  deed. 

2.  A  principal  induced  by  his  agent  to  execute 
a  deed  running  to  the  agent,  on  the  representa- 
tion that  another  person  is  grantee,  may  set  the 
deed  aside  for  the  fraud,  notwithstanding  be 
had  the  oppo;rtunity  to  read  the  instrument  at 
the  time  of  signing  it. 

3.  An  agent  who  induces  his  principal  to  give 
more  than  necessary  for  property,  himself  fraud- 
ulently appropriating  the  excess,  cannot  resist  a 
recovery  by  bis  principal  on  the  ground  that  the 
latter  was  willing  to  give  the  entire  amount, 
and  therefore  was  not  injured. 

4.  Code  Civ.  Proc.  §  1880  (3),  providing  that 
parties  to  an  action  against  a  personal  repre- 
sentative upon  a  claim  against  the  decedent's 
estate  cannot  be  witnesses  as  to  any  matter  of 
fact  occurring  before  decedent's  death,  does  not 
apply  to  an  action  by  a  principal  a^inst  the 
estate  of  his  deceased  agent  to  set  aside  a  deed 
procured  from  him  by  the  agent's  fraud. 

'  Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Jas.  M.  Troutt,  Judige. 

Action  by  Eugene  Calmon  and  others 
against  Alexandrine  Sarraille,  as  adminis- 
tratrix of  the  estate  of  F.  Gamier,  deceased. 
From  a  judgment  for  plaintiffs,  and  from  an 
order  denying  a  new  trial,  defendant  appeala 
Affirmed. 

Bama  McKinne,  for  appellant  A.  Rucf, 
for  respondents. 

HARRISON,  C.  Action  to  set  aside  a  deed. 
Judgment  was  rendered  in  favor  of  the  plain- 
tiffs, and  from  this  judgment  and  an  order 
denying  a  new  trial  the  defendant  has  ap- 
pealed. 

The  plaintiffs  employed  F'rederic  Gamier 
to  negotiate  for  them  with  Josephine  Beyers- 
dorD,  who  was  the  owner  of  a  certain  lot  of 
land  in  San  Francisco,  for  its  purchase.  As 
a  result  of  his  negotiatious,  be  obtained  her 
offer  to  sell  the  same  for  the  sum  of  $11,500. 
The  plaintiffs  were  at  that  time  the  owners 
of  another  lot  of  land  In  San  Francisco,  of 
the  value  of  |1,150.  After  Gamier  had  re- 
ceived this  offer,  he  represented  to  the  plain- 
tifls  that  Mrs.  BeyersdorfC  would  sell  the 
land  to  them  for  |11,500  and  the  lot  of  land 
owned  by  them,  and  would  not  sell  it  for  Jiny 
less  amount.  The  plaintiffs  believed  this 
representation,  and  on  January  2,  1901,  pur- 
chased the  land,  and  paid  therefor  the  sum 
of  $11,500  In  money,  and  also  executed  a  con- 
veyance of  the  lot  of  land  owned  by  them. 
This  representation  of  Gamier  was  In  fact 
false.  Mrs.  Beyersdorft  had  agreed  with  him 
to  accept  the  siun  of  $11,500  In  money  for 
her  property,  and  did  not  In  fact  at  any  time 
demand  in  addition  thereto  a  conveyance  at 


the  plaintiff's  lot  of  land,  nor  was  anything, 
said  to  her  as  to  conveying  the  plaintiffs'  lot 
as  a  part  of  the  purchase  price.  All  that  she 
received  for  her  land  was  the  sum  of  $11,500. 
"When  the  parties  came  to  close  up  the  trans- 
action, Gamier  bad  plaintiffs  go  with  him  to 
the  office  of  Mr.  Brownstone,  who  acted  as 
agent  for  Mrs.  Beyersdorff,  and  while  there 
presented  an  Instrument  to  them  which  he 
requested  them  to  sign,  and  which  was  In 
fact  a  conveyance  of  their  lot  to  himself. 
They  did  not  read  the  Instrument,  but  Gar- 
nler  represented  to  them  that  It  was  a  con- 
veyance of  their  lot  to  Mrs.  Beyersdorff  as  a 
part  of  the  consideration  for  her  property, 
and  stated  that,  after  they  had  executed  this 
deed  to  her,  they  would  go  and  pay  to  Mrs. 
Beyersdorff  the  $11,600,  and  get  her  deed  to 
the  other  lot  They  thereupon  signed  and 
acknowledged  this  deed,  and  left  it  with  the 
notary;  and  then  the  plaintiffs  and  Gamier 
went  to  the  office  of  Mr.  Oomte,  where  Mrs. 
Beyersdorff  was  waiting  to  complete  the 
transaction,  and  paid  her  the  $11,500,  and  re- 
ceived the  conveyance  of  her  lot.  Gamier, 
did  not  have  the  deed '  to  himself  recorded 
nntU  April  4,  1901,  and  until  that  time  the 
plaintiffs  believed  that  the  Instrament  exe- 
cuted by  them  was  a  conveyance  of  their  lot 
to  Mrs.  Beyersdorff  as  a  part  of  the  purchase 
price  of  her  lot  Immediately  upon  learn- 
ing this  fact,  they  brought  the  present  action 
to  set  aside  their  deed  to  him,  and  have  the 
same  annulled.  After  the  action  was  at  is- 
sue, and  before  It  came  on  for  trial.  Gamier 
died,  and  his  administratrix  was  substituted 
as  the  defendant  herein  In  his  place  and 
stead. 

The  relation  between  Gamier  and  the 
plaintiffs  was  of  a  fiduciary  nature,  and  not 
only  imposed  upon  Gamier  the  duty  of  act- 
ing In  the  highest  good  faith  towards  the 
plaintiffs,  but  precluded  him  from  obtaining 
any  advantage  over  them  In  any  transaction 
had  by  virtue  of  his  agency.  Section  2.322 
(3),  Olv.  Code,  forbids  an  agent  from  doing 
"any  act  which  a  tmstee  Is  forbidden  to  do" 
under  sections  2228-2239  of  the  Civil  Code. 
Section  2228  declares  that  "In  all  matters 
connected  with  his  trust  a  trustee  Is  bound  to 
act  in  the  highest  good  faith  towards  his 
beneficiary  and  may  not  obtain  any  advan- 
tage over  the  latter  by  concealment";  and 
section  2231  declares  that  "a  tmstee  may  not 
use  the  Influence  which  his  position  gives  him 
to  obtain  any  advantage  over  his  benefici- 
ary." See,  also,  Story  on  Agency,  §  211;  Me- 
chem  on  Agency,  §  470;  Bunker  v.  Miles,  30 
Me.  431,  1  Am.  Rep.  632;  King  v.  Wise,  13 
Cal.  C28;  Rubldoex  v.  Parks,  48  Cal.  il5; 
Burke  v.  Bours,  92  Cal.  108,  28  Pac.  5V; 
Sterling  v.  Smith,  97  Cal.  343,  32  Pac.  320. 

The  suppression  by  Gamier  of  the  fact 
that  Mrs.  Beyersdorff  was  willing  to  sell  her 
property  for  $11,500  was  a  violation  of  his 
duty  to  the  plaintiffs,  and  his  statement  to 
them  that  In  addition  thereto  she  demand«d 
a  conveyance  of  the  land  described  In  the 
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complaint,  as  well  as  bla  further  representa- 
tion to  them  that  the  instrument  which  he 
Induced  them  to  execute  was  a  conveyance 
to  Mrs.  Beyersdorff  as  a  part  of  the  consid- 
eration for  their  purchase  from  her,  was  a 
fraud  upon  them,  for  which  they  were  enti- 
tled to  hold  him  responsible.  As  he  pro- 
cured the  conveyance  to  himself  of  the  land 
Bet  forth  In  the  complaint  by  virtue  of  this 
fraud,  the  plaintiffs  are  entitled  to  have  the 
instrument  set  aside  as  void,  and  declared  to 
be  of  no  effect. 

The  proposition  of  the  appellant  that  Inas- 
much as  the  contents  of  the  Instrument  were 
open  to  the  plaintiffs  equally  as  to  Gamier, 
and  as  they  signed  it  without  reading  it  or 
having  it  read  to  them,  they  are  bound  by  its 
terms,  is  without  merit.  The  case  of  Hawk- 
Ins  V.  Hawkins,  50  Cal.  558,  cited  in  support 
Of  this  proposition,  has  no  application.  The 
rule  there  laid  down  is  applicable  when  the 
parties  to  the  transaction  are  dealing  at 
arm's  length,  but  has  no  application  where 
the  relation  of  trust  or  confidence  exists  be- 
.  tween  them.  Meyer  v.  Haas,  126  Cal.  500,  58 
Pac.  1042.  Even  when  contracting  parties 
are  adverse  to  each  other,  either  has  the 
right  to  rely  upon  the  express  statement 
made  by  the  other  of  an  existing  fact,  of 
which  the  truth  is  known  to  the  other,  and 
unknown  to  him.  Mead  v.  Bunn,  32  N.  \. 
275:  Bank  of  Woodland  v.  Hlatt,  58  Cal.  234. 
With  much  greater  reason  is  a  principal  en- 
titled to  rely  upon  the  truth  of  a  representa- 
tion made  to  him  by  his  agent  with  reference 
to  the  terms  of  the  very  transaction  for 
which  the  agent  is  employed. 

The  further  proposition  that,  inasmuch  as 
the  plaintiffs  were  willing  to  give  their  laud 
as  well  as  the  money  for  the  lot  purchased 
from  Mrs.  Beyersdorff,  they  have  sustained 
no  Injury,  and  therefore  have  no  right  of  ac- 
tion against  their  agent.  Is  equally  without 
merit.  An  agent  will  not  be  permitted  to 
Justify  the  violation  of  his  trust,  and  retain 
from  his  principal  the  fruits  of  his  fraud, 
upon  the  plea  that  the  principal  was  willing 
to  give  a  greater  price  for  the  property, 
rather  than  not  to  obtain  it  In  King  v. 
Wise,  supra,  the  court  said  in  response  to  a 
similar  contention:  "The  plaintiffs  may  have 
been  willing  to  purchase  the  land  at  the 
price  they  paid,  or  at  even  a  larger  price,  and 
may  not  wish  to  rescind  the  sale;  but  they 
are  none  the  less  entitled  to  hold  the  defend- 
ant to  a  strict  observance  of  the  trust  con- 
fided to  him,  and  to  enjoy  their  proportion- 
ate benefit  of  any  bargain  he  may  have  made. 
They  do  not  complain  that  they  were  in- 
duced to  pay  more  than  the  land  was  worth, 
but  that  they  would  have  paid  less  if  the  de- 
fendant had  been  faithful  to  his  trust" 

The  court  properly  overruled  the  objec- 
tions of  the  defendant  to  the  competency  of 
the  plaintiffs  as  witnesses.  Section  1880  (3), 
Code  Civ.  Proc.,  has  no  application  to  a  case 
like  the  present  Myers  v.  Reinstein,  67  Cal. 
88,  7  Pac.  192;   Poulsen  t.  Stanley,  122  CaL 


655,  55  Pac.  605,  68  Am.  St  Bep.  73.  Tfac 
present  action  is  not  upon  a  claim  against 
the  estate  of  Gamier,  but  Is  brought  to  es- 
tablish the  fact  that  the  land  described  In 
the  complaint  never  became  a  part  of  bis 
estate. 

We  advise  that  the  judgment  and  order 
appealed  from  be  affirmed. 

We  concur:    CHIPMAN,  O.;  SMITH,  a 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from 
are  affirmed.  ANGELLOTTI,  J.;  SHAW,  J.; 
VAN  DYKE,  J. 


Itt  Cal.  585 
In  re  LERMOND'S  ESTATE.    (Sac  1,216.) 
(Supreme  Court  of  California.  March  25,  lOai.) 

PUBLIC       ADUINISTKATOB  —  APPIJCATION       FOB 

LETTEBS—DENIAIr— APPEAL— RESIGNATION — 

ABATEMENT— aUCCESSOB— SUBSTITUTION. 

1,  After  refusal  of  an  application  for  letters 
of  administration  on  the  estate  of  a  decedent, 
by  a  public  administrator,  from  an  order  deny- 
ing a  motion  for  a  new  trial  he  appealed.  HeU, 
that  the  appeal  abates  with  his  resignation  pend- 
ing the  determination  of  the  appeal,  and  his 
successor  cannot  be  substituted  in  his  place. 

In  Bana  Appeal  from  Superior  Court, 
Placer  County;  J.  E.  Prewett  Judge. 

Application  by  W.  A.  Crowell,  public  ad- 
mlnistrotor,  for  letters  of  administration  of 
the  estate  of  A.  J.  Lermond,  deceased.  From 
an  order  denying  a  motion  for  a  new  trial 
after  denying  the  application,  the  applicant 
appealed.  Pending  the  appeal  the  applicant 
resigned,  and  his  successor  moved  to  be  sub- 
stituted as  party  in  the  proceeding.  On  mo- 
tion to  dismiss  appeal.    Granted. 

A.  M.  Johnson  and  L.  L.  Chamberlain,  for 
appellant.  A.  H.  Bobinson  and  A.  J.  stone^ 
for  respondent 

HEN  SHAW,  J.  W.  A.  Crowell,  public  ad- 
ministrator  of  the  county  of  Placer,  applied 
for  letters  of  administration  upon  the  es- 
tate of  deceased,  and,  having  been  denied 
them,  he  moved  for  a  new  trial,  and  from 
an  order  denying  Iiis  motion  he  took  his  ap- 
peal to  this  court  While  this  aroeal  was 
pending  he  resigned  from  the  office,  and  one 
W.  A.  Shepherd  was  appointed  in  his  placet 
and  here  seeks  to  be  substituted.  A  motion 
to  dismiss  the  appeal  is  made  upon  the 
{ground  that  the  action  abated  with  the  resig- 
nation of  Crowell,  and,  even  if  we  assume 
that  a  motion  for  a  new  trial  will  lie  in  such 
a  case,  this  motion  must  be  granted.  The 
right  of  the  public  administrator  to  admin- 
ister upon  the  estate  is  a  right  attached  to 
the  officer,  as  distinguished  from  the  office. 
This  is  apparent  from  the  fact  that  upon 
the  expiration  of  his  term  of  office.  If  the 
estate  be  not  finally  closed,  he  continues  as 
administrator  of  it  Rogers  v.  Hoberiein,  11 
Cal.  120;  Estate  of  AveUne,  53  Cal.  259.  In 
a  contest  for  letters  of  administration,  tbero- 
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fore,  the  public  administrator  Is  not  acting 
as  trustee  for  any  public  or  private  right. 
He  is  acting  solely  In  and  for  his  own  inter- 
est. Tbe  cases  are  numerous  and  miiform 
■where,  when  a  public  official  or  any  other 
person,  like  an  administrator  or  an  executor, 
charged  with  the  administration  of  a  trust, 
dies  or  surrenders  his  office,  bis  successor 
is  substituted  npon  motion  as  matter  of 
course.  This  Is  so  because  the  particular 
ofilcial  or  the  trustee  is  acting  in  a  repre- 
sentative capacity,  and  the  rights  of  the 
public  or  others  intrusted  to  his  charge  might 
suffer  If  the  action  were  permitted  to  abate. 
But  Id  an  action  by  or  against  a  public  offi- 
cer, which  Is  in  its  nature  purely  personal 
and  pertains  to  him  alone,  where  his  private 
right  ends  with  his  office,  or  where  the  rights 
of  the  public  or  the  due  administration  of 
the  law  are  not  involved,  the  death  or  resig- 
nation of  that  officer  abates  the  action.  Nor 
could  a  substitution  here  be  permitted,  for 
another  very  obvious  reason:  The  causes 
actuating  the  court  In  refusing  letters  to  one 
public  administrator  might  not  exist  at  all, 
or  might  exist  with  tenfold  force,  in  the 
case  of  his  successor,  and  the  effect  of  a 
substitution  would  be,  therefore,  to  try  an 
individual's  personal  right  upon  evidence  not 
at  all  addressed  to  that  Individual.  Thus, 
in  Estate  of  Plngree,  100  Oal.  78>  84  Pac. 
521,  the  public  administrator  had  ffied  his 
petition  for  letters,  but  had  retired  from 
office  before  the  hearing.  Upon  his  appeal 
the  court  said:  "The  appellant  did  not,  by 
vlrtne  of  his  office  or  by  filing  his  petition, 
acquire  any  interest  In  the  estate  of  Plngree, 
or  In  the  commlsslonB  to  be  earned  upon 
it."  This  being  so,  to  what  rights  of  ap- 
pellant could  Shepherd,  if  substituted,  suc- 
ceed? 
The  motion  to  dismiss  is  granted. 

We  concur:  McFARIAND,  J.;  SHAW, 
J.;  VAN  dyke;  J.j  ANGELLOTTI,  J,; 
BEATTX,  C.  J. 


143  Cal.  tM 

SMITH  V.  SMITH.     (8.  F.  3,206.) 
(Supreme  Court  of  California.    March  28, 1904.) 

DIVOBCE— ALIMONY  —  DISCHARGE  —  DI8CBETI0N 
op   COUBT. 

l.Tbe  discbar^^e  of  an  order  for  alimony,  on 
the  ground  of  the  busbaod's  inability  to  pay, 
will  not  be  disturbed  where,  from  the  uncon- 
tradicted affidavits,  it  does  not  appear  that  the 
court's  discretion  was  not  well  exercised. 

2.  A  husband's  discbarge  from  payment  of  ali- 
mony will  not  be  disturbed  on  the  grounds 
urged  by  the  wife,  where  the  evidence  does  not 
support  her  contentions. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  James  P.  Smith  against  Cath- 
erine Smith.  From  an  order  discharging 
plaintiff  from  the  payment  of  alimony,  de- 
fendant appeals.    Affirmed. 


Wm.  J.  Herrln,  for  appellant  Thos.  V. 
O'Brien,  for  respondent 

SMITH,  C.  The  plaintiff  was  divorced 
from  the  defendant  by  a  judgment  of  dato 
•Tuly  20,  185)3,  by  the  terms  of  which  he  was 
required  to  pay  the  defendant  alimony  at  the 
rate  of  ^25  per  month  frcnn  date  until  the 
further  order  of  the  court  The  divorce  was 
granted  on  the  grounds  of  her  intemperance 
and  extreme  cruelty,  and  by  the  judgment— 
the  defendant  having  made  default— the  cus- 
tody of  the  children  of  the  marriage  and  the 
community  property,  consisting  of  a  lot  in  the 
city  of  San  Francisco,  were  awarded  to  the 
plaintiff.  Afterwards  a  suit  vyas  brought  In 
the  name  of  the  defendant  by  her  guardian, 
appointed  June  23,  1901,  to  vacate  the  judg- 
m^it;  the  complaint  alleging  that  the  de- 
fendant was  insane  at  the  time  of  the  service 
of  the  summons  on  her,  and  had  been  so 
adjudged  by  a  court  of  competent  jurisdic- 
tion; that  she  was  then  without  a  guardian; 
and  that  by  reason  of  her  Insanity  she  paid 
no  attention  to  the  summons.  But  this  suit 
was  compromised  by  the  parties  under  an 
order  of  the  superior  court  in  the  matter  of 
the  estate  of  the  incompetent,  authorizing  the 
compromise;  and  judgment  of  dismissal  of 
date  June  8,  1901,  was  entered  accordingly. 
By  the  terms  of  the  compromise  the  appel- 
lant received  the  sum  of  $500,  being  one-half 
the  proceeds  of  the  community  property. 
Following  this  judgment  an  order  was  made 
December  10,  1901,  for  the  defendant  to  show 
cause  why  the  order  for  alimony  In  the  judg- 
ment of  divorce  should  not  be  vacated  and 
discharged;  and,  after  hearing,  an  order  was 
entered  to  that  effect,  which  is  the  order  ap- 
I)ealed  from. 

It  appears  from  the  affidavit  of  the  plain- 
tiff, which  is  not  contradicted,  that  the 
amount  adjudged  for  alimony  was  paid  up  to 
the  date  of  the  order  to  show  cause.  The 
grounds  of  the  plaintiff's  application  were  the 
absence  of  commtmity  property  (Everett  v. 
Everett,  52  Cal.  383;  Ex  parte  Spencer,  83 
Cal.  464,  23  Pac.  395,  17  Am.  St  Kep.  266), 
and  his  Inability  to  pay.  With  regard  to  the 
latter  ground,  wider  the  provisions  of  the 
section  in  question,  the  matter  of  the  allow- 
ance was  largely  one  for  the  discretion  of 
the  court;  and.  In  view  of  the  circumstances 
of  tlic  plaintiff,  as  shown  by  his  uncontra- 
dicted affidavits,  we  cannot  say  that  the  dis- 
cretion of  the  court  was  not  well  exercised. 
It  will  be  unnecessary,  therefore,  to  consider 
the  other  ground  assigned  in  support  of  the 
application. 

The  points  urged  by  the  appellant  are  not 
such  as  to  require  an  extended  consideration. 
They  are  (1)  the  alleged  Insanity  of  the  de- 
fendant at  the  time  of  service  of  summons 
and  of  the  Judgment;  (2)  that  In  the  com- 
promise of  the  suit  brought  to  vacate  the 
former  judgment  It  was  understood  and 
agreed  that  the  allowance  to  defendant  for 
support  "was  to  remain  In  full  force  and  ef- 
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feet";  (3)  that  tbe  plaintiff  possesses  suffi- 
cient means  to  pay  an  allowance  for  the  de- 
fendant's support;  and  (4)  that  the  allow- 
ance was  made  at  the  request  of  the  plain- 
tiff. But  there  Is  no  evidence  In  the  record 
to  support  either  of  these  contentions.  As  to 
the  first,  the  evidence  relied  on  Is  the  appel- 
lant's own  complaint  in  the  suit  brought  to 
vacate  the  judgment  of  divorce,  which,  in 
pursuance  of  the  compromise,  was  dismissed. 
As  to  the  second,  no  such  agreement  is  con- 
tained in  the  written  stipulation,  or  provided 
for  in  the  order  in  the  matter  of  the  estate 
of  the  defendant  authorizing  the  compromise. 
What  is  relied  upon  by  the  appellant  is  that 
it  is  stated  in  the  petition  that  the  petitioner 
deems  it  for  the  best  interests  of  the  incom- 
petent to  accept  the  sum  of  $500  in  compro- 
mise of  the  pending  suit,  "excepting  there- 
from the  claim  for  alimony,"  which,  assum- 
ing the  petition  to  be  otherwise  material,  evi- 
dences only  the  intention  to  reserve  "the 
claim  for  alimony,"  thus  leaving  the  question 
of  its  validity  or  Invalidity  unaffected.  On 
the  third  point,  we  have  but  to  repeat  that 
we  cannot  say  that  the  discretion  of  the 
court  was  abused;  and  on  the  fourth,  we  find 
no  evidence  in  the  record  that  the  allowance 
was  made  at  the  request  of  the  plaintiff,  nor, 
were  it  otherwise,  are  we  prepared  to  say 
that  the  fact  would  be  material. 

We  advise  that  the  order  appealed  from 
be  atilrmed. 

We  concur:    HARRISON,  C;  GRAY,  O. 

For  the  reosons  given  in  the  foregoing 
opinion,  the  order  appealed  from  Is  aflirnied: 
SHAAV,  J.;  ANGELLOTTI,  J.;  VAN 
DYKE,  J. 
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PEOPLK  V.  NOGIRI.    (Cr.  997.) 

(Supreme  Court  of  California.    March  25, 1904.) 

CBIUINAr,  LAW — COMMITMENT — INFOBMATION 
FOB    ANOTHER    CBIME. 

1.  Const,  art.  1,  §  8,  provides  that  offenses 
shall  be  prosecuted  by  information  after  exam- 
ination and  commitment  by  a  magistrate.  Pen. 
Code,  $  872,  declares  that  if  the  magistrate, 
after  examination,  shall  determine  that  some 
offense  has  been  committed,  he  shall  make  an 
order  that  the  offender  be  held  to  answer  "for 
the  same."  Section  809  provides  that  when  a 
defendant  has  been  committed  under  section  872 
tbe  district  attorney  shall  file  an  information 
charging  the  defendant  "with  such  offense." 
Held  that,  where  one  is  committed  for  a  certain 
-  offense  by  the  examining  magistrate,  the  district 
attorney  has  no  authority  to  file  an  information 
against  him  for  another  offense. 

In  Banc.  Appeal  from  Superior  Court, 
Los  Angeles  County;  B.  N.  Smith,  Judge. 

S.  Nogiri  was  convicted  of  assault  with  a 
deadly  weapon  with  intent  to  commit  mur- 
der, and  he  appeals.    Reversed. 

Hugh  J.  Crawford,  for  appellant.  V,  S. 
Webb,  Atty.  Gen.,  for  the  People. 


HENSUAW,  J.  The  defendant  was  com- 
mitted by  a  Justice  of  the  city  of  Los  An- 
geles for  the  crime  of  an  assault  with  a 
deadly  weapon.  Subsequently  the  district 
attorney  filed  his  information  ag;ainst  him 
charging  him  with  an  assault  with  a  deadly 
weapon  with  intent  to  commit  murder.  Up- 
on arraignment  defendant  moved  to  set  aside 
the  information  upon  tbe  ground  that  prior  to 
its  filing  he  had  not  been  legally  committed 
by  the  magistrate  for  the  offense  charged 
against  him.  The  scanty  record  here  pre- 
sented fails  to  show  the  charge  made  against 
him  In  the  complaint  filed  with  the  commit- 
ting magistrate.  The  respondent  therefore 
argues  that  under  the  presumption  that  offi- 
cial duty  has  l)een  regularly  performed,  and 
under  the  rule  tha.t  error  must  be  shown  and 
will  not  be  presumed  (People  v.  Ebanks,  117 
Cal.  655,  49  Pac.  1049,  40  L.  R.  A.  269;  Peo- 
ple V.  Holmes,  118  Cal.  444,  50  Pac.  675;  Peo- 
ple V.  Beach,  122  Cal.  39,  54  Pac.  SGd),  this 
court  will  hold  that  the  complaint  before  tbe 
committing  magistrate  charged  the  defend- 
ant with  the  Identical  offense  for  which  an 
information  was  subsequently  filed  against 
him.  Respondent  further  argues  that,  it  be- 
ing thus  established  that  the  Information 
charged  upon  the  offense  contained  in  tbe 
complaint  before  the  committing  magistrate, 
upon  the  authority  of  People  v.  Vlerra,  67 
Cal.  231,  7  Pac.  640,  People  v.  Lee  Ah  Chuck, 
66  Cal.  662,  6  Pac.  859,  and  People  v.  Chris- 
tian, 101  Oal.  474,  35  Pac.  1043,  the  course 
pursued  by  the  district  attorney  was  Justi- 
flable,  and  within  tbe  law.  This  reasoning 
is  without  flaw,  and  it  would  be  the  plain 
duty  of  this  court  to  overrule  the  appellant's 
objection  to  the  procedure  taken  against  him 
if  we  were  still  satisfied  with  the  soundness 
of  the  rule  laid  down  in  the  cases  last  cited. 
Thus,  in  People  v.  Vlerra,  67  Cal.  231,  7  Pac. 
640,  the  complaint  upon  which  the  prelimi- 
nary examination  was  based  charged  mur- 
der. As  a  result  of  the  examination  he  was 
committed  by  the  magistrate  for  manslaugh- 
ter. Tbe  district  attorney  subsequently  in- 
formed against  him  for  murder,  and  the  in- 
formation was  upheld.  Tbe  result  of  these 
decisions  is  to  vest  in  a  ministerial  and  ex- 
ecutive ofllcer— the  district  attorney— super- 
visorial, appellate,  and  judicial  powers  con- 
trolling the  judgment  of  a  judicial  magis- 
trate, who  alone,  under  the  Constitution,  is 
empowered  to  hold  the  examination,  and  wlm 
alone  is  empowered  to  declare  by  his  com- 
mitment the  offense  for  wMch  the  accused 
person  shall  be  put  upon  trial.  This,  we 
think,  the  law  neither  contemplates  nor  per- 
mits. The  Constitution  of  this  state  (article 
1,  §  8)  provides  that  "offenses  heretofore  re- 
quired to  be  prosecuted  by  indictment  shall 
be  prosecuted  by  information  after  examina- 
tion and  commitment  by  a  magistrate."  Sec- 
tion 872  of  the  Penal  Code  declares,  in  effect, 
that  if  the  magistrate,  after  examination, 
shall  determine  that  tbe  offense  charged,  or 
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some  otber  offense,  sball  bare  been  commit- 
ted, be  Is  to  make  an  order  declariog  that  the 
offender  shall  be  beld  to  answer  "for  the 
same,"  and  stand  committed  to  the  sheriff. 
Section  800  of  the  Penal  Code,  defining  and 
prescribing  the  duties  of  the  district  attor- 
ney under  the  circumstances,  declares  that 
"when  a  defendant  has  been  examined  and 
committed,  as  provided  In  section  eight  hun- 
dred and  seventy-two  of  this  Code,  it  shall  be 
the  duty  of  the  district  attorney,  within  thir- 
ty days  thereafter,  to  file  in  the  superior 
court  of  the  county  In  which  the  offense  is 
triable,  au  information  charging  the  defend- 
ant with  such  offense."  There  is  thus  nei- 
ther in  the  Constitution  nor  in  the  laws  en- 
acted in  furtherance  of  it  the  slightest  ves- 
tige of  Judicial,  discretionary,  or  appellate 
power  given  to  the  district  attorney  in  con- 
trolling the  action  of  the  committing  magis- 
trate. His  functions  are  ministerial  purely. 
He  is  told  to  file  an  Information  charging  the 
defendant  with  the  offense  for  which,  after 
Judicial  Inquiry,  he  has  been  held  to  an- 
swer. It  is  to  be  remembered  that  the  ex- 
amination and  commitment  by  a  magistrate 
for  a  felony  is  but  substituted  process  for 
the  action  of  the  grand  Jury  In  finding  an  in- 
dictment, and  the  district  attorney  occupies 
110  higher  nor  different  place  in  the  one  mode 
of  Investigation  than  be  does  in  the  other. 
A  grand  Jury  inquires  as  to  the  commission 
of  a  felony,  and  believes  that  a  true  bill 
sliould  be  found  against  John  Doe,  charging 
him  with  manslaughter.  It  becomes  the  du- 
ty of  the  district  attorney,  under  the  instruc- 
tions of  the  grand  Jury,  to  frame  such  a  bill, 
and  his  powers  go  no  further  than  to  do  so. 
He  may  advise  the  grand  Jury,  but  when 
finally  they  have  reached  their  determina- 
tion, and  given  him  his  instructions,  his  sole 
duty  under  the  law  is  to  obey  them.  So  in 
the  case  of  the  examination  held  before  the 
committing  magistrate,  it  is  not  in  contem- 
plation of  the  law  that  the  district  attorney 
may  substitute  his  Judgment  for  that  of  the 
Judicial  oHicer,  and  lay  any  charge  against  an 
offender  otber  than  that  for  which  the  magis- 
trate, like  the  grand  Jury,  has  decided  that 
he  should  be  put  upon  trial.  Mr.  Justice  Har- 
lan, discussing  these  laws  in  the  Uurtado 
Case  (Hurtado  v.  Cal.,  110  U.  S.,  page  553,  4 
Sup.  Ct.  Ill,  28  L,.  Kd.  232),  declares:  "Un- 
der the  local  statutes  in  question  even  the 
district  attorney  of  the  county  is  deprived  of 
any  discretion  in  tlie  premises,  for  if,  in  the 
judgment  of  the  magistrate  before  whom  the 
accused  is  brought— :.nd  generally  he  is  only 
a  Justice  of  the  peace— a  public  offense  has 
been  committed,  it  becomes  the  duty  of  the 
district  attorney  to  proceed  against  liim  by 
information  for  the  offense  indicated  by  the 
committing  magistrate."  This  language  is 
taken  from  the  learned  Justice's  dissenting 
opinion,  but  upon  this  point  it  is  not  in  con- 
flict with  any  expression  in  the  prevailing 
opinion  of  that  august  court. 
The  Judgment  appealed  from  is  therefore 


reversed,  with  direction  to  the  trial  court  to 
sustain  defendant's  motion  to  set  aside  the 
information  filed  against  him.  , 

"We  concur:  BE,\TTY,  C.  J.;  McFAR- 
LAXD,  J.;  VAN  DYKE,  J.;  ANGELLOTTI, 
J.;  SHAW,  J. 
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(Supreme  Court  of  California.    March  25, 1904.) 

COUNTIES-OFFICERS— ELIGIBILITY— BEMOVAL 
OF   DISQUALIFICATION. 

1.  County  Qovernmpnt  Act,  §  135  (St.  1897, 
p.  489,  c.  277),  provides  that  the  county  sur- 
veyor must  be  a  licensed  land  surveyor  of  the 
state.  Act  March  31,  1891  (St.  1801,  p.  478, 
c.  255),  provides  for  the  granting  of  licensed 
land  surveyor's  certificates  hy  the  state  survey- 
or. Held,  that  one  who,  at  the  time  of  his 
election  as  county  surveyor,  did  not  hold  the  re- 
quired certificate,  but  obtained  one  before  his 
term  of  office  commenced,  was  legally  elected  to, 
and  could  legally  hold,  the  office  of  county  sur^ 
veyor. 

2.  Code  Civ.  Proc.  {  1111,  providing  that  any 
elector  may  contest  the  right  to  office  of  one 
who,  at  the  time  of  his  election,  was  not  eligible 
to  such  office,  and  subsequent  sections  providing 
for  the  institution  and  conduct  of  the  contest, 
belong  to  the  law  of  procedure  solely,  and  sec- 
tion 1111  cannot  be  construed  as  prescribing 
disqualifications  of  persons  to  hold  office. 

In  Banc.  Appeal  from  Superior  Court,  San 
Diego  County;    Frank  F.  Oster,  Judge. 

Proceedings  to  contest  an  election  by  S. 
I*  Ward  against  Ai-chle  F.  Crowell.  From 
a  Judgment  for  contestant,  defendant  ap- 
peals.   Reversed. 

Luce  &  Sloane,  for  contestant.  Hendrick 
&  Wright,  for  respondent. 

McFARLAXD,  J.  This  Is  a  proceeding 
brought  In  the  superior  court  by  the  contest- 
ant, S.  It.  Ward,  who  is  an  elector  of  the 
county  of  San  Diego,  to  contest  the  right  of 
the  defendant,  Archie  F.  Crowell,  to  the  of- 
fice of  countj-  surveyor  of  said  county.  Judg- 
ment in  the  superior  court  was  for  contest- 
ant, adjudging  and  decreeing  that  the  defend- 
ant had  no  right  to  said  office,  and  from  this 
Judgment  the  defendant  in  said  proceeding 
appeals. 

Crowell  was  elected  to  the  office  of  county 
surveyor  at  the  general  election  held  on  No- 
vember 4,  1002,  and  the  only  question  pre- 
sented by  this  appeal,  except  some  technical 
points  raised  by  appellant,  which,  under  our 
views  of  the  case,  need  not  be  determined, 
is  whether  api)eilant  is  legally  Incapable  of 
holding  said  office  because  at  the  time  of  his 
election  he  was  under  a  certain  disability 
which  was  removed  before  he  entered  upon 
the  office.  At  the  time  of  his  election  he  was 
admittedly  qualified  to  be  so  elected  in  every 
respect  except  one,  to  wit,  he  had  not  then 
received  a  licensed  land  surveyor's  certifi- 
cate from  the  state  surveyor,  as  provided  In 
"An  act  to  define  the  duties  of  and  to  license 
land  surveyors,"  approved  March  31,  1801 
^St  1801,  p.  478,  c.  255).  although  be  had  re- 
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celved  such  certlflcate  before  the  term  of 
otDce  commenced;  and  it  is  contended  that 
for  this  reason  he  was  not  legally  elected, 
and  cannot  legally  hold  the  office.  We  do 
not  think  that  this  contention  is  maintain- 
able. The  gener&l  rule  is  that  every  citizen 
who  Is  a  qualified  elector  has  the  right  to 
hold  any  office  for  which  he  has  been  elected 
or  appointed.  The  general  limitations  of  the 
right  are  these:  "No  person  is  capable  of 
holding  a  civil  office  who  at  the  time  of  his 
election  or  appointment  is  not  of  the  age  of 
twenty-one  years,  and  a  citizen  of  this  state." 
Pol.  Code,  {  841.  "No  person  is  eligible  to  a 
county  office  who  at  the  time  of  his  election 
is  not  of  the  age  of  twenty-one  years,  a  citi- 
zen of  the  United  States,  and  an  elector  of 
the  county  in  which  the  duties  of  the  office 
are  to  be  exercised."  Id.  {  4101.  "No  per- 
son  is  eligible  to  a  county,  district  or  town- 
ship office  who  at  the  time  of  his  election  is 
not  of  the  age  of  twenty-one  years,  a  citizen 
of  the  state  and  a  resident  of  the  county,  dis- 
trict or  township  in  which  the  duties  are  to 
be  exercised:  •  •  •  and  provided  further, 
that  no  person  shall  hereafter  be  eligible  to 
the  office  of  district  attorney  who  has  not 
been  admitted  to  practice  in  the  supreme 
court  of  the  state  of  California."  County 
Government  Act,  {  54  (iSt  1897,  p.  473,  c. 
277).  There  are  also  some  provisions  of  the 
Constitution  and  the  Code  of  Civil  Procedure 
to  the  effect  that  no  person  shall  be  eligible 
to  certain  offices  unless  he  shall  have  been  a 
citizen  and  resident  for  a  certain  period  of 
time  "next  preceding  his  election";  but  none 
of  these  provisions  Include  tne  office  of  coun- 
ty surveyor.  However,  in  section  135  of  the 
county  government  act  (page  489)  it  is  pro- 
vided that  "the  county  surveyor  must  be  a 
licensed  land  surveyor  of  the  state,  and  must 
mal^e  any  survey  that  may  be  required  by  the 
court,"  etc.,  and  upon  this  provision  the  con- 
tention is  based  that  appellant  could  not 
legally  hold  the  office,  because  at  the  time 
of  his  election  he  was  not  a  licensed  land 
surveyor.  It  will  be  observed  that  in  this 
provision  there  is  no  reference  to  the  time 
of  the  election  of  the  county  surveyor  in 
office,  or  to  his  quallflcatlons  at  that  time,  as 
there  is  in  the  provision  above  quoted  relat- 
ing to  a  district  attorney,  and  as  there  is  to 
other  officers  in  other  provisions  of  the  law. 
It  refers  merely  to  a  county  surveyor,  and 
means  only  that  one  not  having  the  certlfl- 
cate cannot  bold  the  office.  There  Is  a  great 
deal  of  discussion  in  the  briefs  about  the 
meaning  of  the  word  "eligible,"  but  that 
word  is  not  used  at  all  in  the  provision  in 
question.  None  of  the  lormer  decisions  of 
this  court  cited  by  counsel  are  determinative 
of  the  question  raised  in  the  case  at  bar.  In 
Searcy  v.  Grow,  15  Cai.  118,  Grow  had  held 
a  federal  office  when  elected  sherlflt,  although 
he  had  resigned  before  he  took  possession  of 
the  sheriff's  office.  The  state  Constitution 
provided  that  no  p««on  holding  a  federal 
office  "shall  be  eligible  to  any  civil  office  of 


profit  under  this  state,"  and  the  court  hrid 
that  the  word  "eligible,"  as  used  in  the  provi- 
sion of  the  Constitution,  meant  "capable  of 
being  elected,"  and  discussed  the  evident  pol- 
icy Intended  to  be  expressed  by  the  consti- 
tutional provision  there  In  question.  In 
Walther  v.  Rabolt,  80  Cal.  186,  It  was  mere- 
ly held  that  under  the  common  law  an  alien 
could  not  hold  an  office,  and  that  In  this  state 
there  had  been  no  constitutional  or  statutory 
modifications  of  that  principle.  In  People 
V.  Woodbury,  14  Cal.  43,  the  question  was 
whether  the  board  of  pilot  commissioners 
could  legally  appoint  a  pilot  who  had  not  the 
qualifications  prescribed  by  the  act  providing 
for  such  appointment,  and  It  Tvas  held  that 
they  could  not,  because  the  act  provided  that 
"persons  applying"  for  an  appointment  must 
have  the  requisite  qualifications.  In  People 
V.  Leonard,  73  Cal.  230,  14  Pac.  853,  the  ap- 
pellant had  been  legally  elected  to  a  county 
office,  and  after  he  had  held  it  for  some 
months  he  was  appointed  to  a  federal  office, 
and  he  contended  that  he  could  continue  to 
hold  both  offices,  notwithstanding  the  consti- 
tutional provision  that  no  one  holding  a  fed- 
eral office  "shall  be  eligible"  to  any  office  in 
this  state,  because  he  was  eligible  at  the  time 
of  his  election  to  the  county' office.  But  the 
court  discusses  at  length  the  evident  purpose 
of  the  constitutional  provision  "to  prevent  a 
conjunction  of  a  federal  and  state  office  of 
profit  In  the  same  person,"  and  speaking  of 
the  word  "eligible"  the  court  say:  "We  think, 
to  carry  out  the  intention  of  the  constitution- 
al convention,  we  ought  to  give  it  a  more 
extended  significance  than  is  generally  given, 
and  hold  that  it  means  both  'incapable  of 
being  legally  chosen'  and  'incapable  of  legally 
holding.'  "  But  the  ground  on  which  that  de- 
cision went  is  not  present  in  the  case  at  bar, 
and  the  reasoning  is  inapplicable  here,  even 
if  the  word  "eligible"  were  in  section  135  of 
the  county  government  act  In  People  v. 
Hecht,  105  Cal.  621,  38  Pac.  941,  27  L.  R.  A. 
203,  45  Am.  St  Rep.  96,  the  question  present- 
ed in  the  case  at  bar  was  not  in  any  way 
Involved.  The  question  there  was  whether 
two  of  the  defendants  were  legal  members 
of  a  board  of  fifteen  freeholders  organized 
to  prepare  and  submit  a  freeholders'  charter. 
Under  the  Constitution  no  one  could  be  a 
member  of  such  board  unless  he  bad  been  a 
qualified  elector  of  the  city  for  at  least  five 
years.  One  of  the  two  defendants  had  been 
a  qualified  voter  for  only  three  years,  and  the 
other  for  only  two  years.  They  were  there- 
fore disqualified  to  hold  the  office,  regard- 
less of  their  election,  and  there  was  no  ques- 
tion as  to  the  status  when  they  went  into 
office  being  different  from  that  when  they 
were  elected.  Moreover,  the  constitutional 
provision  there  Involved  provided  that  a  city 
might  adopt  a  charter  "by  causing  a  board  of 
fifteen  electors  who  shall  have  been  for  at 
least  five  years  qualified  electors  thereof  to 
be  elected,"  etc.,  and  the  provision  clearly 
is  that  the  members  voted  for  must  have  titm 


Digitized  by 


Google 


Cal.) 


HEINE  PIANO  CO.  ▼.  CREPIN. 


493 


said  qualiflcatlon  when  tbe  city  acts  by 
"cauaJng-  a  board    •    •    •    to  be  elected." 

The  right  of  the  people  to  select,  from 
citizens  and  qualified  electors,  -whomsoever 
they  please  to  fill  an  elective  office,  is  not  to 
be  clrcnmscrlbed  except  by  legal  i)rovlsions 
clearly  limiting  liie  rl^ht;  and  there  Is  cer- 
tainly uo  such  olear  imitation  in  said  sec- 
tion 135.  It  -las  no  express  reference,  nor 
any  reference  at  all,  to  the  time  of  the  elec- 
tion of  a  county  surveyor,  or  to  the  subject 
of  such  election;  and  the  intent  that  a  dis- 
ability so  easily  removable  as  the  want  of  a 
surveyor's  certificate  shall  not  invalidate  the 
people's  choice  of  the  county  surveyor  is 
made  very  apparent  by  the  fact  that  with  re- 
spect to  many  other  offices  there  are  express 
constitutional  and  statutory  provisions  that 
no  person  shall  be  chosen  who  had  not  cer- 
tain qualifications  at  or  "before  his  election." 
Of  course,  there  may  be  easesH- as  in  People 
V.  Leonard,  supra— where,  in  order  to  carry 
out  clear  constitutional  or  statutory  Intent, 
words  may  be  construed  In  a  broader  or  more 
circumscribed  sense  when  this  can  be  done 
without  violating  the  legitimate  meaning  of 
the  language  used;  but  there  is  no  control- 
ling consideration  of  that  kind  In  the  case  at 
bar. 

Authorities  outside  of  this  state  have  been 
cited  oa  the  general  subject  by  both  sides. 
Tbey  are  not  entirely  harmonious,  and  can 
hardly  be  said  to  fit  very  closely  the  language 
used  In  our  law  touching  county  surveyors. 
We  think  that  In  State  v.  Murray,  28  Wis.  96, 
9  Am.  Rep.  489,  the  proper  distinction  Is 
made  between  capacity  to  be  elected  to  an 
office  and  capacity  to  afterwards  hold  such 
office,  and  that  the  correct  principle  upon 
which  a  case  like  the  one  at  bar  should  be 
decided  was  there  stated.  We  are  not  called 
upon  to  go  as  far  here  as  the  court  went  in 
that  case,  where  It  was  held  that,  although 
the  person  elected  to  an  office  was  not  a  citi- 
zen at  the  time  of  his  election,  yet,  having 
been  naturalized  before  the  commencement 
of  the  term  of  tbe  office,  he  could  legally  hold 
it  Perhaps  in  that  case  the  general  disabil- 
ity of  aliens  to  take  any  part  in  the  govern- 
ment should  have  been  given  more  weight. 
But  In  the  case  at  bar  no  fundamental  consti- 
tutional principles  are  Involved.  The  re- 
spondent was  a  citizen  and  an  elector,  and 
bad  all  the  general  constitutional  rights  to 
hold  office  wlilch  any  citizen  can  have.  In 
the  case  Just  cited  the  court,  after  having  no- 
ticed other  matters  discussed,  well  said,  "We 
must  give  force  and  effect  to  another  funda- 
mental principle  of  free  government,  equally 
important  as  that  which  we  have  discussed, 
which  is  that  the  will  of  the  majority  consti- 
tutionally expressed  must  be  obeyed."  In 
State  v.  Van  Beek,  87  Iowa,  569,  54  N.  W, 
525,  19  li.  K.  A.  622,  43  Am.  St.  Bep.  397,  the 
subject  is  fully  discussed,  and  the  Supreme 
Court  of  Iowa  holds  that  "any  person  who 
can  qualify  himself  to  take  and  hold  an  office 
is  eligible  to  It  at  the  time  of  the  election," 


although  he  was  under  some  dlsabilltr  on  the 
day  of  election.  That  was  also  a  case  where 
the  disability  existing  at  the  time  of  the  elec- 
lon,  which  had  been  removed  before  tbe 
loldlng  of  the  office  commenced,  was  of  a 
much  graver  nature  than  the  one  Involved  in 
tbe  case  at  bar. 

Respondent  relies  to  some  extent  on  section 
ill!  of  the  Code  of  Civil  Procedure.  Thlg 
section  provides  that  "any  elector"  may  con- 
test the  right  of  any  person  declared  to  have 
been  elected  to  an  office,  for  certain  causes, 
and,  among  others,  "when  the  person  whose 
right  to  the  office  Is  contested  was  not  at  the 
time  of  his  election  eligible  to  such  office"; 
and  subsequent  sections  provide  bow  the 
elector  shall  proceed  to  Institute  and  conduct 
such  contest  This  section  Is  clearly  a  part 
of  tbe  law  of  procedure,  and  not  substantive 
law.  It  provides  by  whom  and  by  what  pro- 
ceeding such  contest  may  be  cairled  on.  It 
does  not  prescribe  any  additional  disquali- 
fications of  persons  to  hold  office.  It  throws 
no  new  light  upon  the  question  whether  at 
the  time  of  his  election  the  appellant  was 
"capable  of  being  elected."  There  was  an  ex- 
actly similar  provision  in  the  Code  of  Iowa, 
which  was  invoked  In  State  v.  Van  Beek, 
supra,  which  provided  for  contesting  an  elec- 
tion upon  the  ground,  among  others,  that  the 
person  declared  elected  "was  not  dlgible  to 
office  at  the  time  of  his  election."  But  tbe 
court  held  that  "one  who  may  be  eligible  at 
tbe  time  for  qualifying  is  eligible  to  tbe  office 
at  the  time  of  election." 
Tbe  Judgment  appealed  from  is  reversed. 

We  concur:  BEATTY,  C.  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;  LOBIGAN,  J.;  VAN 
DYKE,  J. 


Itt  Cat.  «09 
HBINB  PIANO  CO.  v.  CREPIN.     (S.  F. 
3,723.)* 

(Supreme  Court  of  California.    March  26,  1904.) 

CONDiriONAI.     SALES— IRSTAI.I,1CBNTS— RON- 
PAYMENT— POSSESSIOS—BECOVEBT. 

1.  Plaintiff  sold  to  defendant,  on  installments, 
an  S.  piano,  for  $575,  reserving  the  title  until 
paid  for.  Thereafter,  and  before  the  piano 
was  paid  for,  plaintiff  agreed  to  move  and  ship 
the  same  to  defendant  at  another  town,  but  in- 
stead of  doing  so  plaintiff  removed  the  piano  to 
its  warerooma,  and  shipped  it  to  the  manufac- 
turers. On  defendant  objecting  to  this,  plaintiff 
urged  her  to  accept  another  piano  in  lieu  of  tbe 
S.,  which  she  refused  to  do,  whereupon,  plain- 
tiff agreed  to  send  her  an  H.  piano,  valued  at 
$475,  and  permit  her  to  use  the  same  until  she 
was  permanently  settled,  when  she  might  select 
from  plaintiff's  stock  any  piano  of  equal  value 
with  the  S.,  and  in  the  meantime  plaintiff  would 
confer  with  the  S.  Co.  Defendant  continued  to 
make  payments  until  plaintiff  had  received 
$557.50,  when  she  refused  to  make  further  pay- 
ments unless  the  piano  contracted  for  was  de- 
livered. Held,  that  defendant  was  not  required 
to  consider  tbe  contract  as  terminated  by  plain- 
tiff's act  in  shipping  the  piano  to  the  man- 
ufacturers,  and  plaintiff,  not  having  complied 


•Rehearing  denied  April  25,  1901 
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with  its  agreement  to  furnish  her  with  an  S. 
piano,  was  not  entitled  to  recover  possession  of 
the  piano  left  with  her  for  use  on  her  failure  to 
make  further  payments. 

CommlBslonerB'  Decision.  Department  1. 
Appeal  fFom  Superior  Court,  Sonoma  Coun- 
ty; J.  a  Prewett,  Judge. 

Action  by  the  Heine  Piano  Company 
against  Emilie  Crepln.  From  an  order  deny- 
ing plaintiff's  application  for  a  new  trial,  It 
appeals.    AflBrmed. 

Curtis  Hlllyer  (W.  C.  Mclnnls,  of  counsel), 
for  appellant.  E.  W.  McGraw,  for  respond- 
ent 

HARRISON,  O.  The  defendant  entered 
into  a  contract  with  G.  O.  Heine  &  Co.  (to 
whose  Interest  herein  the  plaintiff  has  suc- 
ceeded), June  9,  1887,  for  the  purchase  of  a 
piano  marked  "Shaw,  No.  14,391,"  for  which 
she  agreed  to  pay  |575,  as  follows,  Tiz.,  $175 
In  a  Steinway  piano,  which  she  then  owned, 
and  the  remainder  In  monthly  Installments 
until  the  whole  of  the  purchase  price  should 
be  paid.  The  contract  provided  that  the 
piano  should  remain  the  property  of  Heine 
&  Co.  until  the  full  amount  of  the  purchase 
price  should  be  paid,  and  that  after  such 
payment  they  would  execute  to  the  defend- 
ant a  bill  of  sale  for  It,  and  that  until  the  ex- 
ecution of  such  bill  of  sale  no  title  to  the 
piano  should  rest  In  her.  It  also  provided 
that,  if  she  failed  to  pay  any  of  the  monthly 
Installments,  the  whole  of  the  unpaid  portion 
of  the  purchase  price  should  become  due  at 
the  option  of  Heine  &  Co.,  or  they  might,  at 
their  option,  take  the  piano  from  ber  posses- 
sion. At  the  time  of  the  execution  of  the 
contract  the  defendant  delivered  to  Heine  & 
Co.  the  Steinway  piano  named  therein,  and 
tnereafter  for  several  months  paid  the 
monthly  installments  provided  for  in  the 
contract.  In  November,  1898,  the  defendant 
was  about  to  move  from  San  Francisco  to 
Kenwood,  and  at  her  request  Heine  &  Co. 
agreed  to  haye  the  piano  boxed,  and  shipped 
to  her  at  Kenwood.  Instead  of  doing  so, 
however,  they  removed  the  piano  to  their 
wareroonis  in  San  Francisco,  and  shipped  It 
to  the  manufacturers  In  one  of  the  eastern 
states.  A  few  days  thereafter  the  defend- 
ant visited  their  office,  and  they  there  in- 
formed her  of  what  they  had  done  and  urged 
her  to  accept  another  piano  In  lieu  of  the 
Shaw  piano.  She,  however,  expressed  her 
dissatisfaction,  and  Insisted  that  she  had 
contracted  for  the  Shaw  piano,  and  that  that 
was  the  one  she  wanted;  tliat  none  of  the 
pianos  shown  her  suited  her,  or  compared 
with  the  Shaw  piano.  Upon  being  asked 
which  one  of  those  shown  her  she  "liked 
best"  she  indicated  the  Heine  piano  wliicb 
Is  the  subject  of  this  suit,  and  thereupon  Mr. 
Heine  said  to  her,  "If  you  will  let  me  send 
It  to  you  at  Kenwood,  you  may  keep  it  as 
long  as  you  live  there,  or  until  you  are  other- 
wise permanently  settled,  and  If  you  return 
to  San  Francisco  then  you  may  choose  any 


piano  that  I  have  in  the  store  of  equal  value 
with  the  Shaw  piano.  In  the  meantime  I 
will  hear  from  the  Shaw  Piano  Company." 
She  assented  to  this  proposition,  and  the 
piano  was  thereupon  sent  to  her  at  Ken- 
wood, and  she  continued  to  make  payments 
of  the  installments  named  in  her  contract, 
the  last  payment  being  made  January  11, 
1902.  During  the  time  she  had  the  Shaw 
piano  the  Installments  paid  by  her  amounted 
to  162.50,  and  after  slie  received  the  Heine 
piano  she  paid  installments  amounting  to 
$320,  making  $382.50  paid  by  her  In  money, 
which,  with  the  $175  allowed  for  the  Stein- 
way piano,  amounted  to  $557.50  received  by 
the  plaintiff.  Mr.  Heine  told  her,  when  be 
proposed  to  let  her  have  the  use  of  the  Heine 
piano,  that  its  price  was  $475.  February  5, 
1902,  she  wrote  to  the  plaintiff  to  the  effect 
that  she  had  paid  more  than  the  price  of  the 
Heine  piano,  and  would  accept  It  for  the 
amount  she  had  already  paid,  provided  they 
would  send  her  a  receipted  bill  for  the  same; 
saying  also:  "Otherwise  I  shall  insist  upon 
receiving  at  once  Shaw  piano  No.  14,391,  and 
shall  continue  to  pay  for  same  in  monthly  in- 
stallments of  ten  dollars  as  specified  in  my 
contract."  This  proposition  was  not  accept- 
ed by  plaintiff,  but,  on  the  contrary,  In  Its  re- 
ply written  two  days  thereafter,  it  said  to 
her,  "Tou  had  your  Shaw  piano  exchanged 
for  the  Heine  piano  in  the  early  part  of  1888 
at  your  own  request,"  and  suggested  that.  If 
she  would  come  to  the  city,  "we  could  then 
talk  this  matter  over,  and  arrive  at  some  def- 
inite conclusion  as  regards  your  status  with 
us."  To  this  letter  she  replied  March  10, 
1902,  declining  any  more  verbal  arrange- 
ments, and  saying  that  she  had  no  other 
proposition  to  make  than  that  which  was 
contained  in  her  letter  of  February  5th. 
The  plaintiff  thereupon  commenced  the  pres- 
ent action  for  the  possession  of  the  Heine 
piano  or  its  value,  alleging  its  ownership  on 
November  23,  1898,  and  that  at  all  times 
since  April  10,  1902  (the  date  on  which  It 
made  demand  for  the  piano),  it  was  entitled 
to  its  immediate  possession.  The  ownership 
of  the  piano  was  not  denied  in  the  answer 
of  the  defendant,  and  the  sole  Issue  present- 
ed for  determination  was  the  right  to  Its 
possession.  After  receiving  evidence  of  the 
foregoing  facts,  the  court  instructed  the  jury 
that.  If  they  believed  that  the  plaintiff  had 
kept  or  fuIflUed  the  terms  of  its  contract,  it 
must  find  in  favor  of  the  plaintiff;  and  that, 
if  they  believed  from  the  evidence  that  the 
plaintiff  gave  to  the  defendant  the  posses- 
sion of  the  Heine  piano  in  place  of  the  Shaw 
piano  which  she  contracted  for,  to  be  re- 
tained by  her  until  It  should  be  replaced  by 
a  Shaw  piano,  or  one  of  equal  value  thereto, 
and  that  the  plaintiff  had  not  so  replaced  it, 
they  must  find  for  the  defendant.  The  Jury 
rendered  a  verdict  In  favor  of  the  defend- 
ant, and  from  an  order  denying  a  new  trial 
the  plaintiff  has  appealed. 
At  the  trial  the  plaintiff  Introduced  In  evl- 
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dence  the  contract  of  June  6,  1897,  together 
with  a  statement  of  the  Installments  paid  hv 
the  defendant,  and  bases  Its  right  of  recovery 
upon  the  provisions  of  that  contract.    It  also 
contended  that  this  contract  was  modified  In 
November,  1898,  by  an  agreement  on  the  part 
of  the  defendant  to  accept  the  Heine  piano 
In  lieu  of  the  Shaw  piano  for  which  she  had 
contracted,  and  that  her  right  to  retain  pos- 
session of  the  Heine  piano  was  conditioned 
upon  her  making  the  payments  for  the  Shaw 
piano  as  provided  in  the  original  contract.    The 
relation  of  the  parties  to  the  Heine  piano  in 
controversy,  and  their  respective  rights  and 
obligations  growing  out  of  that  relation,  are 
not  governed  by  the  terms  of  the  instrument 
of  June  5,  1897,  but  are  rather  to  be  ascer- 
tained from  the  subsequent  conduct  of  the 
parties  In  reference  thereto.     The  plaintiff 
cannot  maintain  an  action  against  the  de- 
fendant to  enforce  the  terms  of  that  agree- 
ment while  it  is  Itself  in  default  in  the  per- 
formance of  Its  own  obligations  thereunder 
to  her.    By  that  Instrument  it  agreed.  In  ef- 
fect, that  the  defendant  should  have  the  use 
and  possession  of  the  Shaw  piano  so  long  as 
she  should  make  payment  of  the  installments 
of  the  purchase  price  as  therein  provided. 
It,  however,  violated  this  part  of  its  agree- 
ment In  November,  1898,  when.  Instead  of 
shipping  the  piano  to  Kenwood,  as  requested 
by  her,  and  as  it  had  agreed  to  do.  It,  without 
her  consent,  shipped  it  east    The  defendant 
was  not,  however,  required  to  consider  the 
contract  as  thereby  terminated,  and  demand 
from  the  plaintiff  restitution  of  what  she  had 
paid  on  the  contract,  and  it  was  doubtless  tp 
avoid  this  result  that  the  plaintiff  made  the 
proposition  to  her  which  is  quoted  above. 
The  plaintiff  was  anxious  to  preserve  the  ob- 
ligations in  Its  behalf  which  the  defendant 
had  assumed  in  that  instrument,  and  for  that 
purpose  proposed  to  allow  her  the  use  of  the 
Heine  piano  until  it  could  Itself  comply  with 
its  aforesaid  obligation  by  procuring  for  her 
the  Shaw  piano,  or  satisfy  her  with  one  of 
equal  merit.    It  is  very  clear  that  there  was 
no  agreement  between  the  parties  that  the 
Heine  piano   should  be  substituted  for  the 
Shaw  piano,  for  whose  purchase  the  defend- 
ant had  contracted.    She  so  testified,  and  she 
also  testified  that  in  1899,  when  she  visited 
the  store  of  the  plaintiff,  and  aslced  If  they 
bad  yet  received  any  Shaw  pianos,  she  was 
told  that  "Mr.  Heine  was  la  the  East,  and 
would  get  a  new  supply  of  pianos  in  shortly, 
and  then  I  could  come  and  have  my  choice 
of  anything  in  the  store."    The  proposition 
of  the  plaintiff  was  that  she  should  at  some 
time  thereafter  choose  "any  piano"  that  It 
might  have  in  Its  store  "of  equal  merit  with 
the  Shaw  piano,"  and  the  statement,  "in  the 
meantime  I  will  hear  from  the  Shaw  Piano 
Company,"  could  have  bad  no  other  meaning 
for  her  than  that  It  would  endeavor  to  se- 
cure for  her  a  Shaw  piano.    Its  proposition 
to  send  her  the  Heine  piano  was  for  the  pur- 
pose of  inducing  bei  to  continue  to  make  the 


payments  provided  by  the  original  contract, 
and  gave  her  the  right  to  retain  it  until  it 
should  place  her  in  possession  of  the  Shaw 
piano,  or  one  with  which  she  should  be  satis- 
fied. The  proposition  that  she  might  keep  it 
until  she  should  be  "permanently  settled" 
was  not  Intended  as  a  limit  of  the  time  dur- 
ing which  she  might  retain  it,  but  is  to  be 
read  in  connection  with  the  remaining  part 
of  the  proposition,  and  Interpreted  as  stating 
to  her  that  she  was  to  be  allowed  to  retain 
it  until  the  plaintiff  could  furnish  her  with 
such  a  piano  as  it  had  proposed.  Her  accept- 
ance of  this  proposition,  as  well  as  the  con- 
donation thereby  Implied  of  the  plaintiff's 
breach  of  the  contract,  was  upon  the  condi- 
tion that  the  plaintiff  would  comply  with  that 
contract  Her  payment  of  the  Installments 
subsequent  to  November,  1898,  was  by  rea- 
son of  the  promise  of  the  plaintiff  thus  to  pro- 
cure for  her  a  Shaw  piano,  but  her  failure 
to  make  further  payments  after  the  plaintiff 
had  for  more  than  three  years,  without  any 
excuse  therefor,  failed  to  comply  with  its 
terms,  will  not  give  to  It  a  right  of  action 
upon  the  original  contract,  or  create  a  for- 
feiture of  the  payments  she  had  theretofore 
made.  As  the  plaintiff  had  not  furnished  the 
defendant  with  a  Shaw  piano  at  the  time  it 
commenced  this  action,  it  bad  not  complied 
with  Its  own  agreement,  and  cannot  maintain 
an  action  against  her  arising  out  of  her  fail- 
ure to  make  payment  of  the  installments  pro- 
vided In  that  contract  Until  it  shall  comply 
with  the  conditions  upon  which  she  was  in- 
duced to  make  those  payments,  It  will  not  be 
entitled  to  the  possession  of  the  Heine  piano, 
without  returning  to  her  the  money  which 
she  was  induced  to  pay  to  it  by  reason  of  Its 
promise.  The  court  therefore  did  not  com- 
mit any  error  In  giving  the  Jury  the  above 
instructions. 

We  advise  that  the  order  appealed  from 
be  affirmed. 

We  concur:    COOPER,  C;  GRAY,  C, 

For  the  foregoing  reasons,  the  order  ap- 
pealed from  is  affirmed:  SHAW,  J.;  AN- 
OELLOTTI,  J.;  VAN  DYKE,  J. 


142  Cal.  m 
CITY  OP  SANTA  BARBARA  v.  DAVIS 
(STAB'FORD,  Intervener).    (L.  A.  1,196.)* 

(Supreme  Court  of  California.    April  1,  1904.) 

MUNICIPAL     COBPOBATIONS  —  POWER    TO    PUB- 
CHASE  REAL  PROPEBTY— OBJECT— ATTACK 
BY  OFFICER  OB  TAXPAYER. 

1.  Under  a  city  charter  (St.  1899,  pp.  451, 
457,  400,  c.  17,  8  4,  and  section  43,  subsec.  36) 
providing  the  city  has  power  to  acquire  real 
property  necessary  or  convenient  for  municipal 
purpoijes,  or  for  the  exercise  of  the  powers 
(jranted  to  the  city,  and  to  soil  or  dispose  ot  it 
for  tlie  common  benetit.  and  thnt  the  council 
has  power  to  provide  public  buildings,  the  city 
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may  purchase  land  for  a  fire-engine  house  with- 
out previously  or  at  the  time  providing  for  the 
erection  of  the  building. 

2.  It  being  presumed  that  a  city  council  act- 
ed in  good  faith,  its  action  in  purchasing  land 
for  a  fire-engine  Tiouse  is  not  subject  to  attack 
by  a  city  officer  or  taxpayer  on  the  ground  that 
there  was  no  intention  ever  to  erect  such  a 
building  on  the  site  purchased. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Santa  Barbara 
Comity;  W.  S.  Day,  Judge. 

Application  by  the  city  of  Santa  Barbara 
for  a  ■writ  of  mandate  against  Alfred  Davis, 
and  intervention  by  AValter  J.  Stafford.  From 
a  Judgment  granting  the  writ,  defendant  and 
the  intervener  appeal.    Affirmed. 

Ganfleld  &  Starbuclc,  for  appellants.  Hen- 
ley 0.  Booth,  for  respondent. 

6RAT,  G.  An  application  was  made  In 
the  court  below  by  the  plaintiff  city  for  a 
writ  of  mandate  to  compel  the  city  clerk,  Da- 
vis, to  Indorse  the  action  of  plaintifTs  city 
council  in  allowing  the  claim  of  Mercedes 
Gutierrez  for  $1,600  for  the  agreed  purchase 
price  of  a  site  for  a  fire-engine  bouse,  upon 
said  claim,  and  issue  bis  warrant  for  said 
amount  The  writ  was  granted,  and  the  de- 
fendant Davis  appeals.  Stafford,  who  Inter- 
vened as  a  taxpayer,  also  ai^eals. 

The  position  of  both  the  defendant  and  tbe 
Intervener  is  that  the  plaintiff's  charter  does 
not  authorize  the  purchase  of  land  for  build- 
ings which  its  council  may  or  may  not  there- 
after determine  to  build,  but  only  for  build- 
ings which  the  council  has  already  actually 
and  definitely  determined  to  build,  and  that 
in  this  case  no  determination  of  the  council 
actually  to  build  the  engine  house  mentioned 
in  the  ordinance  is  shown.  The  providons  of 
the  charter  relating  to  the  subject  arfe  as  fol- 
lows: "Said  corporation  shall  have  power 
*  •  •  (4)  to  acquire,  receive,  hold  and  en- 
Joy  real  and  personal  property  within  and 
without  its  territory,  necessary  or  conven- 
ient for  municipal  purposes,  or  for  the  ex- 
ercise of  the  powers  granted  to  said  corpo- 
ration, and  sell,  convey  and  dispose  of  the 
same  for  the  common  benefit."  St.  1899, 
p.  451,  c  17,  Jf  4.  Again  it  Is  provided: 
"The  council  shall  have  the  power  by  ordi- 
nance •  *  •  (36)  to  provide  and  main- 
tain all  public  buildings,  parka  or  squares, 
necessary  or  proper  for  the  use  of  tbe  city, 
and  to  acquire  lands  therefor,  and  for  oth- 
er pubUc  uses  within  or  without  the  city." 
St  1899,  pp.  457,  400,  c.  17,  S  43,  subsee. 
30.  The  council  of  said  city  duly  adopted 
an  ordinance  which  recited  the  public  neces- 
sity of  purchasing  a  certain  lot  of  land  be- 
longing to  Mercedes  Gutierrez,  particularly 
described  said  land,  and  went  on  to  recite  as 
follows:  "That  said  public  interest,  con- 
venience and  necessity  demand  and  require 
said  purchase  of  said  lot  of  land  for  tbe  pur- 
pose of  meeting  thereon  a  building  for  said 
city,  to  wit,  a  municipal  building  site  which 
shall  accommodate  and  be  sufficient  for  a 


building  to  bouse  and  protect  tbe  fire  engine, 
hose  cart  and  horses  therefor  belonging  to 
said  city,  and  such  further  fire  appliances  as 
may  now  be  owned  or  shall  hereafter  be  ac- 
quired for  said  city;  that  said  city  does  not 
now  own  or  control  a  lot  of  land  therein 
which  is  suitable  or  proper  or  which  can  le- 
gally be  used  fw  the  building  or  erection  of 
a  municipal  building  for  tbe  purposes  herein- 
above specified;  that  the  ground  floor  of  the 
city  hall  of  said  city  now  being  used  for  said 
puri)0SC3  is  unsuitable  and  inadequate  tliere- 
for;  that  said  city  can  acquire  said  lot  of 
land  In  no  other  way  than  by  purchase,  and 
said  city  can  acquire  no  lot  of  land  suitable 
for  tbe  above  specified  purpose  other  than  by 
piu-chase,  and  that  the  sum  of  sixteen  hun- 
dred dollars  ($1,600)  Is  a  fair,  reasonable  and 
Just  sum  to  be  paid  for  the  lot  of  land  herein- 
above described."  The  ordinance  then  goes 
on  to  recite  that  tbe  owner  of  the  lot  has  de- 
posited with  tbe  city  clerk  a  deed  for  said  lot 
to  said  city,  and  provides  for  tbe  payment  of 
the  consideration  of  $1,600  on.pres^itation  of 
a  certificate  of  tbe  city  attorney  as  to  tbe  ti- 
tle, and  a  verified  demand  against  tbe  city 
from  said  owner,  presented  and  passed  upon 
as  provided  by  law.  Beyond  any  question, 
this  is  an  ordinance  for  the  purchase  of  tbe 
land.  The  purpose  for  which  tbe  land  is  to 
be  purchased  clearly  appears  from  the  ordi- 
nance. There  is  nothing  in  tbe  quoted  provi- 
sions of  the  city  chart»  that  requires  the 
city  council  to  provide  a  building,  or  to  pro- 
vide for  a  building,  or  even  to  declare  an  In- 
tention to  construct  a  building,  before  pur- 
chasing a  site  for  a  building  fotmd  by  tbem 
to  be  a  public  necessity  and  convenience  for 
the  city.  In  tbe  natural  order  of  things,  the 
procurement  of  a  site  for  a  building  is  the 
first  step  preparatory  to  the  construction  of 
a  building;  and,  in  the  absence  of  any  statu- 
tory direction  to  that  effect,  we  can  see  no 
good  reason  why  a  city  council  should  be  re- 
quired to  precede  tbe  provision  of  a  site  for  a 
building  with  any  other  provision  concerning 
such  building.  It  will,  In  the  nature  of 
things,  be  time  enough  to  provide  tbe  build- 
ing, as  well  as  to  provide  further  for  the 
building,  after  the  site  for  It  shall  have  been 
secured. 

We  do  not  attempt  to  reply  to  tbe  argu- 
ments of  appellant  in  detail,  but  content  our- 
selves with  saying  that  whether  the  rule  of 
construction  applied  to  the  charter  of  tbe  citj^ 
be  strict  or  liberal,  there  is  nothing  in  it  that 
can  reasonably  be  construed  to  mean  that 
the  power  of  the  council  to  provide  a  site  for 
any  municipal  building  sbali  be  conditioned 
Or  dependent  upon  their  previously  or  at  the 
same  time  malting  any  provision  for  the  sec- 
tion of  a  building  upon  such  site,  or  upon 
their  making  any  record  of  their  intention  or 
decision  to  erect  such  building.  It  will  be 
presumed  that  the  council  has  acted  and  will 
act  in  good  faith,  and  their  decision  and  dec- 
laration that  public  necessity  demands  the 
purchase  of  ttie  lot  Of  land  "for  the  pui^ 
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pose  of  erecting  thereon  a  building  for  said 
city"  is  not  open  to  review  by  the  city 
clerk  or  any  other  city  officer.  Nor  Is  it 
open  to  attack  by  said  clerk  or  by  a  tax- 
payer on  any  such  ground  as  that  the  city 
council  did  not  in  fact  intend  to  carry  out 
the  purpose  of  the  purchase  as  clearly  in- 
dicated by  the  ordinance  Itself,  to  at  some 
future  time  erect  a  building  upon  the  land. 
The  allegation  of  the  intervener's  complaint 
to  the  effect  that  the  city  and  city  council  did 
not  Intend  to  erect  any  building  on  the  lot 
at  the  time  the  ordinance  was  passed  Is  im- 
material. The  city  can  only  act  in  the  mat- 
ter by  ordinance  duly  passed,  and  the  mate- 
rial question  is  not  what  they  intended  to  do, 
but  what  did  they  do,  by  ordinance.  Their 
intention  appears,  so  far  as  is 'necessary  to 
be  shown,  from  the  ordinance.  The  allega- 
tion of  intervener's  complaint  that  the  city 
had  not  provided  for  any  building  was  also 
immaterial,  for  reasons  already  stated.  Find- 
ings as  to  those  allegations  were  also  Imma- 
terial. 
We  advise  that  the  Judgment  be  affirmed. 

We  concur:    CHIPMAN,  C;   SMITH.  0. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  Is  affirmed.  McFAR- 
LAXD,  J.;  HENSHAW,  J.;  LORIGAN,  J, 


141  Cal.  «H 
SAKRAILLB  v.  CALMON.    (S.  F.  3,407.)* 

(Supreme  Court  of  California.    April  1,  1904.) 

SILLS  ANO  NOTES  —  EVIDENCE— PRESUMrTiON 
OF  NONPAYMENT— POSSESSION— BEBUTTAL  OF 
PBESirMPTION  —  INDEPENDENT  TBANSACTIONS 
— CONFLICTINa  EVIDENCE — DECISION  OF  TBIAL 
COUBT— DISTUBBANCE   ON   APPEAL. 

1.  The  possession  of  a  note  by  the  payee 
raises  a  presamption  of  nonpayment. 

2.  Under  Code  Civ.  Proc.  §  2061,  subd.  2,  pro- 
viding that  jurors  are  to  be  instructed  that  they 
are  not  bound  to  decide  in  conformity  to  the 
declaration  of  any  number  of  witnesses,  which 
do  not  produce  conviction  in  their  minds,  against 
a  less  number,  or  against  a  presumption  or  oth- 
er evidence  satisfying  their  minds,  where,  in  an 
action  on  a  note,  there  is,  as  evidence  of  non- 
payment, the  presumption  arising  from  posses- 
sion of  the  note  by  plaintiff,  and  evidence  of  pay- 
ment introduced  by  defendant  and  bis  witnesses, 
the  decision  of  the  court,  sitting  as  jury,  on  the 
evidence  so  conflicting,  will  not  be  disturbed  on 
appeal. 

3.  The  giving  of  a  note  by  the  payee  of  other 
notes  to  the  maker  of  such  notes,  after  the  mak- 
er's notes  were  past  due,  did  not  raise  a  pre- 
sumption of  payment  of  the  maker's  notes,  such 
as  to  overcome  the  presumption  of  nonpayment 
arising  from  irassession  by  the  payee,  where  the 
giving  of  the  note  by  payee  to  maker  was  ex- 
plained as  an  independent  transaction,  nothing 
connected  with  which  related  to  a  .settlement  of 
former  accounts  and  dealings,  and  in  which  no 
mention  was  made  of  such  former  dealings. 

4.  In  an  action  on  a  note,  where  the  defense 
was  payment,  plaintiff  had  a  right  to  show  that 
there  were  other  demainds  owing  at  the  time 

•Rehearing  denied  April  30,  1904. 
f  1.  See  Bills  and  Notes,  voL  7,  Cent  Dig.  i  1695. 
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from  the  maker  to  the  payee,  so  as  to  justifv  an 
inference  that  the  money  claimed  to  have  been 
paid  by  the  maker  had,  in  part  at  least,  been 
applied  on  those  other  demands. 

u.  In  an  action  on  a  note,  where  the  defense 
was  payment,  it  was  not  error  for  the  court  to 
permit  plaintiff,  on  cross-examination  of  de- 
fendant relative  to  other  loans  by  the  payee  to 
him,  to  introduce  notes  signed  by  a  third  person, 
and  given  to  defendant  as  payee,  and  assigned 
by  him  to  the  payee  in  the  note  in  suit  for  value 
received;  for  although,  standing  by  itself,  such 
evidence  was  insufficient  to  show  a  loan  from 
the  payee  to  defendant,  it  was,  nevertheless,  evi- 
dence which,  with  other  evidence,  if  subsequent- 
ly introduced,  would  have  been  sufficient  to  es- 
tablish such  loan. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;  Thomas  F.  Graham, 
Judge. 

Action  by  A.  Sarraille,  administratrix  of 
Frederic  Gamier,  deceased,  against  E.  Cal- 
mon.  From  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.    Affirmed. 

A.  Buef,  for  appellant.  Bama  McKinne, 
for  respondent 

CHIPMAN,  C.  Action  to  recover  the 
amount  due  on  certain  three  promissory  notes 
executed  and  delivered  by  defendant  to  one 
Gamier,  plaintiff's  Intestate,  In  his  lifetime. 
The  cause  was  tried  by  the  court  without  a 
Jury.  Findings  were  In  favor  of  plaintiff, 
and  Judgment  passed  accordingly.  Defend- 
ant appeals  from  the  order  denying  bis  mo- 
tion for  a  new  trial. 

The  action  was  brought  In  the  lifetime  of 
the  deceased,  and  was  continued  In  the  name 
of  the  administratrix.  At  the  trial  plaintiff 
Introduced  the  notes  in  evidence,  and  testified 
that  nothing  had  been  paid  to  her  by  any 
one  on  account  of  the  notes.  Defendant  ad- 
mitted their  execution  at  the  trial,  but  claim- 
ed that  be  paid  the  first  two,  and  as  to  the 
third  he  admitted  nonpayment  The  dates 
and  amounts  of  the  notes  were  as  follows: 
April  7,  1897,  for  ?280,  with  1  per  cent  per 
month  Interest  payable  on  demand;  Novem- 
ber 16,  1897,  for  $520,  with  1  per  cent  per 
montb  interest,  payable  six  months  from 
date;  January  8,  1901,  for  $35,  payable  on  de- 
mand. It  Is  contended  that  the  evidence  was 
insufficient  to  Justify  the  finding  and  decision 
that  the  notes  given  to  Gamier  by  Calmon 
were  not  paid. 

The  possession  of  the  notes  raises  t)ie  pre- 
sumption of  nonpayment  and  appellant  ad- 
mits that  the  burden  is  upon  him  to  prove 
payment  In  a  verified  answer  defendant  al- 
leged that  the  first  two  notes  above  described 
had  been  fully  paid,  and,  as  to  the  third  note, 
that  it  was  given  without  any  consideration. 
A  witness  in  rebuttal  testified  that  he  made 
demand  on  defendant  for  the  payment;  that 
defendant  was  "excited  and  angry,  and  said 
that  he  would  pay  the  note  for  $35.  As  to  the 
other  notes,  he  absolutely  refused  to  acknowl- 
edge them  In  any  way.  He  claimed  they 
were  not  signed  by  him;  that  they  were  not 
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bis  signature,  and  didn't  recollect  making 
them  at  all,  and  tbongbt  tbe  signatures  to 
them  had  been  forged."  After  tbls  action 
was  commenced,  defendant  w^it  to  tbe  office 
of  plaintllTs  attorney  to  examine  tbe  notes, 
lie  testified:  "I  stated  at  the  time  that  tbe 
notes  [tbe  first  two]  were  forgeries.  The  rea- 
son for  tbe  statement  was  that  I  was  then 
sure,  and  positively  sure,  that  I  bad  torn  tbe 
notes  up,  and  that  these  notes  were  forgeries; 
and  since  I  spoke  to  Mr.  Ruef  [defendant's 
attorney]  I  found  out  that  I  tore  np  the 
wrong  ones."  He  testified  that  be  gave  the 
?280  note,  dated  April  7,  1887,  and  paid  it  on 
April  12,  1897,  at  1148  Sutter  street;  that  be 
paid  $30  of  bis  own  money,  and  borrowed 
$250  from  one  Berdou,  a  wine  merchant,  and 
paid  tbe  money  to  Gamier;  that  tbe  note  was 
given  by  witness  (defendant)  as  part  of  tbe 
purchase  price  of  a  lodging  house,  512  Bush 
street,  which  witness  had  purchased  from 
one  Delbos,  who  owed  Gamier  this  amount 
He  testified:  "When  I  paid  Gamier  the 
amount  of  tbls  note,  be  gave  me  a  piece  of 
paper,  which  I  read;  it  was  tbe  note  I  made. 
I  have  something  more  to  say  about  tbls.  I 
mean  when  I  borrowed  tbe  two  hundred 
and  fifty  dollars  from  Mr.  Berdou,  and  I  paid 
Mr.  Gamier  that  two  hundred  and  eighty 
dollars,  and  Mr.  Gamier  gave  me  the  note, 
I  tore  it  In  pieces."  In  further  r^ly  to  bis 
counsel,  be  testified:  "He  gave  me  a  piece 
of  paper;  I  read  It;  it  was  tbe  old  note  I 
made  five  days  before."  Shown  tbe  note,  be 
said:  "Of  course,  it  Is  not  the  paper  I  tore 
up;  but  I  tore  up  a  piece  of  paper  with  my 
name  on  tbe  bottom  like  tbls."  On  tbe  back 
of  tbe  note  it  Is  Indorsed:  "Received  twenty 
on  account,  12tb.  April,  97."  Berdou,  refer- 
red to  above  by  defendant,  testified  that  he 
gave  defendant  $250  on  tbe  day  mentioned  by 
defendant,  and  be  saw  defendant  give  it  to 
Gamier,  and  said  the  latter  gave  Calmon  a 
piece  of  paper  which  witness  did  not  read, 
and  that  defendant  "tore  It  up  In  pieces  In 
tbe  presence  of  Garnier." 

Of  tbe  $520  note,  dated  November  15,  1897, 
defendant  testified:  "I  paid  Garnier  this 
note  In  $100  payments.  Tbe  first  payment  I 
made  at  1148  Sutter  street,  on  December  13, 
1897,"  $100  on  tbe  principal  in  gold,  and  $5 
interest  (tbls  note  was  payable  six  months 
after  date);  that  the  payment  was  in  the 
presence  of  one  Elsie  Wilson;  that  after  that 
be  paid  Garnier,  at  Garnier's  bouse,  on  tbe 
15tb  of  each  month,  and  on  one  occasion  wit- 
ness' wife  was  present;  tbe  last  payment 
was  $120.  "When  I  made  this  last  payment 
be  banded  me  a  piece  of  paper,  which  I 
thought  was  tbe  note  which  I  had  signed  for 
tbe  $520,  and  then  and  there  tore  it  up." 
Again  be  testified  that,  when  he  made  this 
last  payment,  "he  [Gamier]  gave  me  a  re- 
ceipt, and,  in  the  presence  of  my  wife,  I  tore 
it  to  pieces."  He  was  asked  if  he  read  it  to 
see  if  it  was  a  receipt  or  a  note,  and  replied: 
"That  is  Just  the  same  to  me;  it  was  a  piece 
of  paper.    I  thought  it  was  tbe  one  I  had 


signed."    He  testified:    "Note  and  piece  of 
paper  means  all  tbe  same  to  me."    Witness 
Elsie  Wilson  (referred  to  by  defendant)  testi- 
fied:    "That  about  December  13,   1897,  she 
saw  defendant  pay  Gamier  $100  in  gold  and 
some   silver.     Heard   some  conversation   in 
French,  but  did  not  understand  it"    A  paper 
passed  from  Garnier  to  Calmon  at  the  time, 
"but  witness  did  not  know  what  became  of 
it"    Defendant's  wife  testified  that  she  saw 
her  husband  pay  Gamier  $120  on  April  15tb, 
and  that  her  husband  said,  "Now  we  are  even 
so  far,"  and  Gamier  replied:    "Certainly  we 
are,"  witness  adding,  "and  Mr.  Gamier  gave 
my  husband  a  paper  I  did  not  read.    My  bus- 
band  tore  up  tbe  paper  and  said  'now  we  are 
even."'     This   Is   the   evidence   relating   to 
these  two  notes.    Subdivision  2,  i  2061,  Code 
Civ.  Proc,  provides  that  Jurors  are  to  be  In- 
structed (and  tbe  rule,  of  course,  applies  to 
a  Judge  sitting  as  a  Jury)  "that  they  are  not 
bound  to  decide  in  conformity  with  the  dec- 
larations of  any  number  of  witnesses,  which 
do  not  produce  conviction  in  their  minds, 
against  a  less  number,  or  against  a  presump- 
tion    or    other    evidence    satisfying     their 
minds."    In  People  t.  Milner,  122  Cal.  171, 
64  Pac.  833,  tbe  court  said:    "In  tbls  is  a  dU- 
tlnct  recognition  of  two  of  the  facts:     (1) 
That  a  presumption  Is  evidence,  and  (2)  that 
it  is  evidence  which  may  outweigh  the  posi- 
tive   testimony    of    witnesses    against    it 
•     •     •    Against  a  proved  fact,  or  a  fact 
admitted,  a  disputable  presumption  bas  no 
weight;   but  where  it  is  undertaken  to  prove 
tbe  fact  against  tbe  presumption,  it  still  re- 
mains with  tbe  Jury  to  say  whether  or  not 
tbe  fact  has  been  proven;   and,  if  they  are 
not  satisfied  with  tbe  proof  offered  In  its  sup- 
port, they  are  at  liberty  to  accept  the  evi- 
dence of  the  presumption."    In  weighing  the 
testimony  before  it,  the  court  evidently  was 
unwilling  to  accept  the  declarations  of  tbe 
witnesses  offered  to  prove  payment  as  pro- 
ducing conviction  in  its  mind.    Tbe  presump- 
tion of  nonpayment  arising  from  possession 
of  uncanceled  notes,  admittedly  executed  by 
defendant,  was  evidence  that  they  were  not 
paid,  and  produced  a  conflict  with  the  evi- 
dence of  defendant's  witnesses.    We  cannot 
put  ourselves  in  the  shoes  of  tbe  Judge  who 
had  tbe  witnesses  before  him;    we  cannot 
say  to  what  extent  he  discovered  what  he 
thought  were  inherent  improbabilities  in  the 
statements  of  witnesses;    nor  can  we   say 
how  far  the  witnesses,  by  their  manner  of 
testifying,  may  have  given  rise  to  doubts  of 
their  sincerity,  or  may  have  impressed  the 
Judge  with  their  having  given  a  wrong  color- 
ing to  material  facts.    No  witness  saw   or 
read  tbe  papers  which  defendant  says  he  tore 
in  pieces.    Defendant  testified  that  be  read 
them  and  tore  them  up,  and  that  they  were 
the  notes;   but  the  notes  themselves  disprove 
this.    Tbe  evidence  does  not  disclose  whetlier 
or  not  deceased  held  other  claims  against  de- 
fendant which  might  have  been  the  ones  de- 
fendant paid,  if  he  paid  any,  as  he  claims. 
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It  was,  at  leas^  an  untisiial  circumstance 
that  defendant,  who  is  not  lacking  In  busi- 
ness capacity,  should  in  every  Instance  de- 
stroy the  papers  he  claims  to  have  received 
from  deceased.  His  conduct  was  contrary  to 
the  business  methods  of  ordinarily  prudent 
men.  Between  defendant  and  deceased  no 
relation  of  trust  and  confidence  existed  or  is 
claimed,  and  there  is  no  issue  of  fraud  rais- 
ed In  the  case.  It  Is  sufficient  to  say  that 
the  evidence  was  In  conflict,  and  the  conclu- 
sion of  the  court  cannot  now  be  disturbed. 

But  It  appears  from  the  evidence  that  in 
January,  1899,  defendant  loaned  Gamier  $1,- 
000,  which  the  latter  repaid  within  about 
three  months.  It  is  urged  by  counsel  that 
this  fact  "overthrew  and  dispelled  the  pre- 
sumption of  nonpayment  of  defendant's 
notes  to  Gamier."  The  facts  as  to  this 
transaction  were  as  follows:  Gamier  was 
desirous  of  obtaining  the  assignment  of  a 
mortgage  held  by  one  McLaughlin  on  certain 
property  In  which  Gamier  had  some  Interest; 
be  needed  $1,000  to  make  ap  the  required 
sum,  and  defendant  loaned  It  to  him.  At 
this  time  one  Ribeyrol  had  a  lease  on  a  lodg- 
ing house,  No.  502  Bush  street;  Ribeyrol 
owed  Gamier  1600;  the  latter  suggested  to 
defendant  to  buy  this  lease,  and  thus  make 
a  turn  by  which  Garnler  would  collect  the 
money  due  him  from  Ribeyrol;  defendant 
bought  the  lease;  the  $600  was  applied  on 
Garnlcr's  note  to  defendant,  and  about  a 
month  later  he  paid  defendant  the  balance, 
$-100,  and  took  up  his  note.  Nothing  In  the 
deal  related  to  a  settlement  of  former  ac- 
counts or  dealings  between  the  parties,  and 
no  mention  was  made  of  any  earlier  transac- 
tions. Appellant  cites  Dutcher  v.  Porter,  63 
Barb.  15,  French  v.  French,  84  Iowa,  655, 
51  N.  W.  145,  15  L.  R.  A.  300,  and  some 
other  cases  in  support  of  his  contention.  In 
Dutcher  v.  Torter  the  action  was  by  the  ad- 
ministration of  Dutcher,  deceased,  on  a  prom- 
issory note  dated  September  19,  18C5.  De- 
fendant set  up  in  defense  an  agreement  dated 
November  15,  18<i5,  In  which,  "for  and  In 
consideration  of  a  certain  sum  of  money,  to- 
gether with  all  claims  and  demands  that  the 
said  Cortland  Dutcher  [deceased]  holds 
against  me,"  etc.,  defendant  bound  himself 
and  his  heirs  to  provide  support  for  Dutcher 
during  his  natural  life.  The  court  held  this 
to  be  pi-Ima  facie  evidence  of  an  accounting 
between  the  same  parties,  and  especially  of 
all  that  the  intestate  held  against  defendant, 
including  the  note  in  question.  In  French  v. 
French  there  was  an  instroction  to  the  jury 
to  the  effect  that,  where  a  note  and  mort- 
gage are  given  by  the  debtor  to  the  creditor 
after  a  note  held  by  the  creditor  against  the 
debtor  has  become  due  and  is  claimed  to  be 
unpaid,  the  giving  of  the  note  and  mortgage 
would  warrant  the  inference  that  the  earlier 
note  had  been  paid,  and  wonld  "cast  on  the 
plaintiff  the  burden  to  prove  that  It  had  not 
been  paid  in  the  transaction  out  of  which 
the  mortgage  was  mad^  because  the  pre- 


sumption is  warranted  that  one  holding  a 
valid  debt  against  another,  which  Is  then 
past  due,  would  not  be  likely  to  give  a  note 
and  mortgage  to  him  without  applying  on 
the  claim  the  debt  due  to  him  before  giving 
the  mortgage."  This  instruction  was  held 
not  erroneous  "as  applied  to  the  facts  of  the 
case."  These  facts  are  somewhat  compli- 
cated, and  would  require  some  space  to  ex- 
plain. The  cases,  no  doubt,  where  the  cir- 
cumstances warrant  It,  hold  to  the  doctrine 
embodied  in  this  instruction.  It  was  claim- 
ed that  the  payee  of  this  note  had  not  paid 
the  note  given  by  him  to  the  maker  of  the 
mortgage  note,  and  the  question  was  as  to 
where  the  burden  of  proof  lay.  In  the  case 
now  here  the  loan  was  made  and  the  note 
was  given  for  a  special  purpose,  apparently 
as  a  temporary  matter,  and  the  note  was 
soon  paid.  So  far  as  the  burden  of  proof  of 
payment  is  concerned,  appellant  concedes  It 
to  he  upon  him,  as  It  certainly  Is.  The  ques- 
tion is  In  no  wise  to  be  Influenced  by  the  evi- 
dence of  payment,  which  has  already  been 
examined,  but  it  Is  simply  whether,  under 
the  circumstances  disclosed,  the  giving  of 
this  note  for  ?1,000  by  Gamier,  after  de- 
fendant's notes  to  him  were  past  due,  raised 
a  presumption  which  overcame  and  dispelled 
the  presumption  of  nonpayment.  At  most, 
the  fact  unexplained  might  give  rise  to  an 
Inference  of  payment  of  the  former  notes  of 
defendant,  but  In  view  of  the  explanation  It 
cannot  be  said,  as  matter  of  law,  that  this 
inference  was  superior  to  and  dispelled  the 
presumption  of  nonpayment  arising  from 
possession  of  the  notes.  The  presumption  of 
nonpayment  was  evidence  of  the  fact  (Peo- 
ple V.  Mllner,  supra),  and  the  most  that  can 
be  said  of  the  Inference  arising  from  the 
giving  of  the  note  by  Gamier  Is  that  it  cre- 
ated a  conflict  in  the  evidence.  It  was  for 
the  Judge  who  passed  upon  the  facts  to  de- 
termine the  weight  to  be  given  this  infer- 
ence. 

Among  the  cases  cited  by  appellant  as  fur- 
ther illustrating  the  mle  is  Duguid  v.  Ogllvle, 
3  E.  D.  Smith,  527.    Plaintiff  sued  for  labor 
and   services.    The   answer    averred   an   in- 
debtedness from  plaintiff  to  defendant  upon 
a  note.    The  cause  went  to  a  referee  for  re- 
port.   Plaintiff  proved  his  services  in  Janu- 
ary and  February,  and  defendant  proved  that 
In  December  of  the  same  year  plaintiff  made 
to  him  a  promissory  note,  and  paid  it,  upon 
its    maturity,    the    following    January.    De- 
fendant Insisted  that  the  execution  and  pay- 
ment of  the  note  were  conclusive  of  the  non- 
existence  of  any   Indebtedness   to  plaintiff. 
The   referee   notified   the   plaintiff    that   he 
might  submit  evidence  as  to  the  considera- 
tion and  circumstances  under  which  the  note 
of  December  was  given.     The  defendant  waa 
sworn  In  plaintiff's  behalf,  and  stated  the 
circumstances  of  the  loan,  from  which  it  ap- 
peared that  the  money  borrowed  was  upon 
a  pressing  emergency  for  25  days.    The  court 
said  It  was  competent  for  defendant  to  have 
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given  "in  eTidence  any  acts  of  plaintiff,  or 
conversation  between  lilmself  and  the  plain- 
tiff, from  wblcli  It  mlgbt  be  inferred  that 
tlie  payments  made  to  tlie  plaintiff  were  re- 
ceived bjr  him  in  fall  satisfaction  of  his 
claim.  Not  having  done  so,  It  may  fairly  be 
presumed  tbat  the  claim  for  services  remain- 
ed unadjusted,  and  that  tbe  giving  and  the 
payment  of  the  note  was  a  separate  and  dis- 
tinct transaction,  upon  which  no  presump- 
tion could  be  found  as  to  the  real  state  of 
the  indebtedness  between  the  parties."  So 
here  there  was  no  fact  elicited  tending  in  the 
slightest  degree  to  show  tbat  defendant's 
notes  were  considered  In  the  transaction, 
while  the  purpose  of  the  loan  fully  appeared 
from  defendant's  own  evidence.  See  De 
Freest  v.  Bloomlngsdail,  5  Denio,  304,  cited 
in  Duguid  V.  Ogilvi&  In  Gould  v.  Chase,  IC 
Johns.  226,  cited  by  appellant,  the  court  said: 
"In  the  absence  of  all  explanation,  the  giv- 
ing of  the  note  in  question  Is  prima  facie 
evidence  that  these  demands  have  been  satis- 
fled;  but  when  to  this  fact  is  added  the  tes- 
timony that  the  defendant  promised  to  pay 
the  note  when  it  was  shown  to  him,  the  pre- 
sumption that  the  demands  offered  as  a  set- 
off liad  been  previously  settled  is  not  to  be 
resisted."  These  cases  sufficiently  Illustrate 
the  question  before  us.  The  giving  of  the 
note  by  Gamier  to  defendant  Is  fully  ex- 
plained, and  there  is  nothing  connected  with 
It  indicating  a  settlement  of  accounts  be- 
tween the  parties,  while  the  circumstances 
show  it  to  liave  been  a  distinct  transaction. 
Independent  of  any  prior  business  relations 
of  the  parties. 

Upon  the  cross-examination  of  the  defend- 
ant, as  a  witness  in  his  own  behalf,  he  was 
asked  by  plaintiff's  counsel  if  he  (Gamier) 
"bad  not  loaned  other  moneys"  to  defendant 
"beside  these  moneys  sued  on  In  these  notes," 
to  which  he  answered:  "No,  sir;  never." 
He  was  shown  a  note  dated  February  2, 
1805,  for  ?100,  signed  by  one  Hyman  and 
one  Levere,  and  given  to  defendant  as  payee, 
and  by  him  assigned  to  Garnier  on  April  30, 
1895,  for  value  received.  The  note  was  ad- 
mitted in  evidence,  against  defendant's  ob- 
jection tbat  it  was  immaterial  and  irrelevant. 
The  ruling  is  urged  as  prejudicial  error. 
The  plaintiff  had  a  right  to  show,  if  he  could, 
that  there  were  other  demands  at  the  time 
owing  from  Calmon  to  Garnier,  as  that  might 
Justify  the  inference  that  the  money  Calmon 
claims  to  have  paid  had  been,  In  part  at  least, 
applied  on  those  demands,  instead  of  tbe 
notes  in  suit  The  transaction  did  not  on  its 
face  import  a  "loan  of  moneys,"  as  Garnier 
may  have  bought  the  note.  If  other  evidence 
had  been  offered,  tending  to  show  a  loan 
and  a  transfer  of  tbe  note  as  collateral  se- 
curity, the  note,  with  defendant's  assign- 
ment, would  have  been  complete  evidence  in 
corroboration.  Without  this  additional  evi- 
dence the  paper  was  not  sufficient  of  itself  to 
show  a  loan,  but  as  it  was  evidence  of  one 
circumstance  tbat  might  have  attended  a 


loan,  and  the  court,  at  tbe  time  it  was  offer* 
ed,  could  not  foresee  tbat  no  further  evidence 
would  be  offered,  we  do  not  tblnk  its  admis- 
sion was  error. 
It  Is  advised  tbat  tbe  wder  be  affirmed. 

We  concur:    COOPEB,  C:   GBAY,  O. 

For  tbe  reasons  given  In  the  foregoing 
opinion,  tbe  order  appealed  from  Is  affirmed ; 
SHAW,  J,;  ANGEa:.LOTTI,  J.;  VAN 
DYKE,  J. 


m  Cal.  (21 
PEOPLE  V.  KOLLER.    (Cr.  1,081.) 
(Supreme  Court  of  California.    March  26, 190*.) 

INCEST— INFOBMATION— SCIENTER  —   NECESSTIT 

OF  ALLEOING— DISTINCT  ACTS— REI.ATION- 

8HIP — EVIDENCE — SUFFICIENCT. 

1.  Under  Pen.  Code,  {  285,  providing  tliat  per> 
sons  within  certain  degrees  of  consanguinity 
who  commit  fornication  or  adultery  with  each 
other  are  punishable,  etc.,  but  which  is  silent 
OS  to  scienter,  an  information  for  incest  need 
not  aver  tbat  defendant  Imew  his  relationship 
to  prosecutrix. 

2.  In  a  prosecution  for  incest,  after  the  state 
has  proved  and  elected  to  rely  on  a  particular 
act  of  incestuous  intercourse  on  a  day  certain, 
testimony  of  either  prior  or  subsequent  acts  ol 
incestuous  intercourse  or  improper  familiarity 
is  admissible,  not  as  evidence  of  independent 
offenses  on  which  a  conviction  may  t>e  had,  but 
as  corroliorative  evidence  showingthe  incestuooa 
inclination  of  the  parties. 

3.  In  a  prosecution  for  incest,  evidence  held 
sufficient  to  establish  prima  facie  that  prosecu- 
trix was  defendant's  daughter. 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  B.  N.  Smith, 
Judge. 

J.  H.  Koller  was  convicted  of  incest,  and 
appeals.    Affirmed. 

F.  H.  Thompson,  O.  P.  Huey,  and  F.  W. 
Allender,  for  appellant  U.  8.  Webb,  Atty. 
Gen.,  and  J.  C.  Daly,  Dep.  Atty.  Gen.,  for  tbe 
People. 

LORIGAN,  J.  Tbe  defendant  was  con- 
vioted  of  tbe  crime  of  incest  and  from  tbe 
Judgment  and  an  order  denying  tils  motion 
for  a  new  trial,  be  appeals. 
As  grounds  for  reversal  be  urges: 
1.  Tbat  tbe  court  erred  In  overruling  bis 
demurrer  to  tbe  information.  His  complaint 
on  this  ground  Is  tbat  tbe  information  should 
have  affirmatively  charged  that  at  the  time 
the  alleged  act  of  Incestuous  Intercourse  took 
place,  tbe  defendant  knew  tbat  tbe  prosecu- 
trix was  his  daughter.  This  claim  is  unten- 
able. Our  statute  declares  tbat  "persons  be- 
ing within  the  degrees  of  consanguinity  with- 
in which  marriages  are  declared  by  law  to  be 
incestuous  and  void  •  •  •  who  commit 
fornication  or  adultery  with  each  other  are 
punishable,"  etc.  Pen.  Code,  <  285.  Under 
such  a  statutory  definition  of  incest  no  sacb 
allegation  of  knowledge  Is  necessary.  Tbe 
section  Is  entirely  silent  as  to  any  scienter. 

f  1.  See  Inceat,  vol.  27.  Cent  Dig.  |  ». 
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It  is  only  when  the  statutory  definition  con- 
tains the  words  "knowing"  or  "knowingly" 
that  such  an  allegation  is  required.  Where 
It  does  not,  It  Is  only  necessary  to  follow  the 
ordinary  rules  of  criminal  pleading  prevail- 
ing in  this  state,  and  charge  the  offense  In 
the  language  of  the  statute.  Bishop,  Stat. 
Crimes,  i  720. 

2.  It  Is  next  Insisted  that  there  was  no 
sufficient  corroboration  of  the  testlinony  of 
the  prosecutrix.  The  court  Instructed  the 
Jury  that  the  prosecutrix  was  an  accomplice 
In  the  commission  of  the  offense  charged, 
that  the  defendant  could  not  be  convicted  on 
her  testimony  alone,  and  that  her  testimony 
must  be  corroborated  by  other  evidence,  and 
folly  and  clearly  further  Instructed  them  as 
to  the  rule  of  corroboration.  By  returning  a 
verdict  of  guilty,  the  Jury  necessarily  found 
that  the  evidence  adduced,  applied  under  the 
Instruction  of  the  court,  sufficiently  corrob- 
orated her  testimony.  The  corroborating  evi- 
dence relied  on  by  the  prosecution  for  that 
purpose  consisted  mainly  of  the  testimony 
of  ofQcers  and  neighbors  of  the  defendant,  to 
whom  the  prosecutrix  had  complained  of  her 
father's  treatment  of  her,  and  who  secreted 
themselves  after  dark  about  the  defendant's 
home  to  detect  him.  They  testified  to  mat- 
ters which  It  Is  unnecessary  to  set  forth.  It 
was  substantial  evidence,  which  was  believ- 
ed by  the  Jury,  and  was  sufficient  for  corrob- 
orative purposes. 

3.  While  the  prosecutrix  was  upon  the 
stand,  and  after  she  bad  testified  to  incestu- 
ous intercourse  with  the  defendant  on  Sep- 
tember 21,  1902,  the  date  alleged  in  the  In- 
formation, the  prosecution  announced  that  it 
would  select  that  date,  and  rely  upon  the  of- 
fense charged  to  have  been  committed  there- 
on for  a  conviction  of  the  defendant,  and 
then  proceeded  to  introduce  evidence  of  prior 
acts  of  Incestuous  intercourse,  and  a  subse- 
quent Intended  act  of  similar  Intercourse  be- 
tween the  prosecutrix  and  the  defendant,  for 
the  avowed  purpose  of  showing  the  illicit  re- 
lations and  mutual,  continuous,  Incestuous 
disposition  of  the  parties,  and  as  corrobora- 
tive testimony  relative  to  the  specific  act  up- 
on which  it  elected  to  secure  a  conviction 
of  the  defendant.  No  point  is  made  on  this 
appeal  as  to  the  evidence  of  the  prior  acts 
concerning  which  evidence  was  introduced, 
but  it  Is  insisted  that  the  court  erred  in  ad- 
mitting evidence  as  to  a  subsequent  Intended 
act  of  Illicit  Intercourse.  The  evidence  in 
this  regard  was  that  on  the  night  of  Decem- 
ber 23,  1902,  defendant  required  the  prose- 
cutrix to  come  from  her  room  upstairs  and 
occupy  his  bed  with  him.  In  a  room  on  the 
lower  floor.  This  she  did,  but,  immediately 
after  she  got  in  bed  with  him,  defendant 
heard  some  noise,  which  he  attributed  to  an- 
other daughter  coming  downstairs,  and  told 
the  prosecutrix  to  return  to  her  room,  which 
she  did.  It  was  claimed  on  the  oral  argument 
of  this  case  by  the  Attorney  General  that  no 
exception  was  saved  by  the  defendant  to  the 


admlssi(m  of  this  evidence.  This  Is  a  mis- 
take. Seasonable  objections  and  exceptions 
were  made  and  taken  when  the  witnesses 
Lacey  and  Wallls  were  called  for  the  purpose 
of  corroborating  the  prosecutrix  on  this 
point,  and  so  the  question  is  fairly  presented. 
It  is  undoubtedly  the  general  rule  of  law 
that,  where  e  defendant  is  charged  witl;  a 
specific  offense,  evidence  of  the  commission 
of  other  similar  offenses  is  inadmissible, 
either  as  tending  to  show  a  disposition  on 
his  part  to  commit  such  offenses,  or  as  cor- 
roborative of  the  testimony  directed  to  the 
proof  of  the  specific  offense  for  which  he  Is 
on  trial.  This  general  rule,  however,  has  its 
exceptlcms.  It  Is  now  the  settled  rule  in  this 
state  that  evidence  of  prior  acts  of  incestu- 
ous intercourse  are  admissible.  People  v. 
Stratton  (C«l.)  75  Pac.  166.  And,  while  we 
recognize  that  there  Is  a  conflict  in  the  au- 
thorities as  to  the  admissibility  of  evidence 
of  subsequent  acts,  we  are  of  the  opinion 
that  the  better  rule,  and  the  one  sancti(»ied 
by  the  weight  of  authority,  is  that  acts  of  Im- 
proper familiarity  or  illicit  intimacy  or  re- 
lations between  the  parties,  subsequent  as 
well  as  prior  to  the  act  charged  In  the  in- 
formation relied  on  by  the  prosecution  for  a 
conviction,  are  admissible  as  corroborative 
evidence,  where  they  tend  to  show  a  contin- 
uous illicit  relationship.  They  are  never  ad- 
missible as  indopeudenf  substantive  offenses, 
upon  any  of  which  a  conviction  can  be  had, 
ond  evidence  of  them  is  only  admissible  after 
the  prosecution  has  selected  some  particular 
act  of  a  date  certain,  and  has  elected  to  rely 
on  proof  of  such  act  for  a  conviction  of  the 
defendant,  and  has  introduced  evidence  tend- 
ing to  support  the  selection.  It  Is  only  after 
such  a  definite  selection  Is  made  that  all 
parties  can  intelligently  understand  whether 
evidence  offered  applies  to  the  specifically 
selected  offense,  or  to  prior  or  subsequent 
acts,  or  that  the  court  can  properly  determine 
whether  the  evidence  of  such  prior  or  subse- 
quent acts  is  of  sufficient  Importance  or  sig- 
nificance to  go  to  the  Jury  at  all,  or  whether 
it  Is  admissible  in  point  of  time,  as  not  being 
too  remote,  and  particularly  so  that  the  court 
may  limit  and  restrict,  by  its  rulings  and  in- 
structions, the  consideration  of  the  Jury  to 
the  sole  point  to  which  such  evidence  is  rele- 
vant, namely,  corroboration  of  the  testimony 
Introduced  to  prove  the  commission  of  the 
one  specific  selected  offense.  \b  we  have 
said,  the  authorities  are  not  harmonious  a> 
to  the  admissibility  of  such  subsequent  acts, 
but  we  understand  the  better  rule  to  be  that, 
where  the  crime  charged  Involves  sexual  in- 
tercourse by  consent,  evidence  of  other  sub- 
sequent like  offenses  between  the  parties  IM 
admissible,  within  the  rule  of  election,  a« 
above  indicated,  to  prove  that  the  parties  are 
adulterously,  incestuously,  or  lasciviously  In- 
clined—not to  prove  distinct  offenses  or  con- 
tinuous criminality,  but  as  corroborative  evi- 
dence tending  to  support  the  one  specific  of- 
fense for  which  the  defendant  la  being  trlwd. 
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The  only  case 'in  this  state  which  has  been 
called  to  our  attention  where  the  point  un- 
der consideration  here  is  discussed  is  that  of 
People  V.  Castro,  133  Cal.  12,  65  Pac.  13. 
There,  however,  the  Justices  of  the  depart- 
ment were  not  agreed  on  the  point,  although 
the  majority  opinion  contains  the  declaration 
tliat  "the  doctrine  appears  to  be  fairly  well 
settled  that  In  actions  of  adultery,  seduction, 
etc.,  evidence  of  sexual  intercourse  between 
the  parties,  both  before  and  after  the  partic- 
ular act  charged,  may  be  introduced  in  evi- 
dence, as  tending  to  sustain  the  main  allega- 
tion." We  think  this  Is  a  correct  statement 
of  the  prevailing  rule,  and  in  principle  ap- 
plies not  only  In  prosecutions  for  adultery, 
but  in  prosecutions  for  all  cognate  offenses 
Involving  sexual  Intercourse  by  consent,  in- 
cluding Incest.  Tn  Wharton's  Criminal  Evi- 
dence (8th  Ed.)  i  35,  the  author  says:  "In 
prosecutions  for  adultery,  or  for  Illicit  inter- 
course of  any  class,  evidence  Is  admissible 
of  sexual  acts  between  the  same  parties  prior 
to,  or,  when  Indicating  continuousness  of  il- 
licit relations,  even  subsequent  to,  the  act 
specifically  under  trial."  In  his  work  on 
Statutory  Crimes  (section  C82)  It  is  said  by 
Mr.  Bishop:  "At  the  time  of  the  present  writ- 
ing, this  doctrine,  namely,  that  subsequent 
familiarities  and  adulteries  between  the  same 
parties,  equally  with  the  prior  ones,  are  ad- 
missible, may  be  deemed  to  be  established 
in  all  our  courts,  as  respects  alike  the  divorce 
suit  and  the  indictment."  So,  too,  in  Un- 
derbill on  Evidence  (section  381)  It  is  said: 
"Improper  familiarities  and  adulteries  be- 
tween the  same  parties  prior  or  subsequent 
to  the  act  charged,  but  not  too  remote,  or, 
If  remote,  connected  with  it  so  as  to  form  a 
part  of  a  continuous  course  of  conduct,  may 
be  shown  for  the  purpose  of  bringing  out  the 
relations  and  adulterous  disposition  of  the 
defendant."  In  State  v.  Witham,  72  Me.  531, 
the  court  says:  "It  is  objected  that  this 
mode  of  trial  Involved  the  admission  of  evi- 
dence of  acts  of  adultery  happening  both  be- 
fore and  after  the  criminal  act  complained 
of.  Formerly  the  criticism  might  have  been 
regarded  favorably  in  many  courts.  Lat- 
terly, however,  courts  and  text-writers  are 
rapidly  falling  in  with  the  view  that  acts 
prior  and  also  subsequent  to  the  act  charged 
In  the  Indictment,  when  Indicating  a  contin- 
uousness of  illicit  intercourse,  are  admissible 
in  evidence  as  showing  the  relation  and  mu- 
tual disposition  of  the  parties;  the  reception 
of  such  evidence  to  be  largely  controlled  by 
the  judge  who  tries  the  case,  and  the  evi- 
dence to  be  submitted  to  the  jury  with  proper 
explanation  of  its  purpose  and  effect.  We 
think  this  doctrine  Is  most  In  accordance 
with  the  logic  of  the  law  and  with  tlie  au- 
thorities." Without  further  citations  at 
length,  the  rule  announced  is  supported  by 
the  following  additional  authorities:  1  and  IG 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  pp.  754, 
139,  respectively;  Wharton's  Criminal  Evi- 
dence (8th  Ed.)  I  35;  Wharton,  Criminal  Law 


(8th  Ed.)  S  1733;  Rice  on  Evidence,  vol.  3, 
§  537;  Bish<^'s  Statutory  Crimes,  {682;  2 
Bishop,  Marr.,  DIv.  &  Sep.  §  1374;  Under- 
bill, Ey.  <  381;  Thayer  v.  Thayer,  101  Mass. 
Ill,  100  Am.  Dec.  110;  State  v.  Bridgeman, 
49  Vt.  212,  24  Am.  Rep.  124;  Proper  v.  State, 
85  Wis.  629,  55  N.  W.  1085;  State  v.  Wil- 
liams, 76  Me.  481;  People  v.  Heudrickson, 
53  Mich.  526,  19  N.  W.  169;  State  v.  Way. 
5  Neb.  283;  Com.  t.  Nichols,  114  Mass.  288. 
10  Am.  Rep.  346;  State  v.  Stubbs,  108  N.  C. 
776,  13  S.  E.  90;  Baker  v.  U.  S.,  1  Pin.  642: 
Cole  v.  State,  6  Baxt  242;  Pond  v.  Pond,  132 
Mass.  223;  Lawson  v.  State,  20  Ala.  76: 
Alsabrooks  v.  State,  52  Ala.  25;  State  v.  Hil- 
berg,  22  Utah,  40,  61  Pac.  215  (dissenting 
opinion  of  Chief  Justice  Bartch).  For  the 
reasons  above  given,  and  under  these  authori- 
ties, we  think  the  evidence  of  the  subsequent 
conduct  of  the  parties  was  admissible. 

4.  Counsel  for  appellant  claims  that  there 
was  no  competent  evidence  that  the  prose- 
cutrix was  the  daughter  of  defendant.  Aside 
from  the  testimony  of  the  prosecutrix  on  this 
point,  the  evidence  shows  that,  at  the  date 
of  the  birth  of  the  prosecutrix,  defendant 
and  her  mother  were  married;  that  the  pros- 
ecutrix bad  always  borne  his  name,  lived 
with  him  and  his  wife  (her  mother)  with  the 
other  children,  all  constituting  one  family, 
and  such  family  relationship  existed  up  to 
the  arrest  of  defendant.  The  other  children, 
when  testifying  In  favor  of  the  defendant, 
spoke  of  the  members  of  the  family  in  such 
terms  as  to  show  that  they  understood  the 
relationship  of  brothers  and  sisters,  including 
prosecutrix,  and  father  and  mother,  existed 
among  them,  and  constituted  the  fbmily 
group.  This  was  at  least  sufficient  pirima  fa- 
cie evidence  to  show  the  paternity  of  defend- 
ant, and  to  take  the  case  to  the  Jury.  It  is 
true  that  a  brother  of  the  defendant  testi- 
fied that,  prior  to  the  time  of  the  birth  of 
the  prosecutrix,  "defendant  was  away,  but 
Just  to  the  exact  time  of  my  recolle<'tion  I 
don't  know  how  long.  •  •  •  j£g  -^g^g 
away  from  almost  a  year,  to  my  recollec- 
tion"; also  that  "he  always  understood  that 
the  girl  [prosecutrix]  was  not  the  daugliter 
of  tlie  defendant"  Defendant's  sister-in- 
law  was  also  a  witness,  and  testified  that, 
prior  to  the  birth  of  the  prosecuti'ix,  defend- 
ant and  his  wife  had  some  domestic  trouble, 
and  he  went  away  from  home.  She  said:  "I 
reckon  the  defendant  was  away  from  home  a 
year.  He  was  gone  quite  awhile,  I  know.  This 
girl  [pi-osccutrix]  was  born  after  he  came 
home.  He  had  not  been  home  for  long  before 
she  was  born."  This  testimony  was  doubt- 
less offered  to  overcome  the  presumption  de- 
clared by  section  1062,  subd.  5,  of  the  Co<Ie  of 
Civil  Proce«lure,  that  "the  issue  of  a  wife  co- 
habiting with  her  husband,  who  is  not  im- 
potent. Is  Indisputably  presumed  to  be  legiti- 
mate," and  was  the  only  testimony  on  that 
point  offered  in  the  case.  Under  all  this  evi- 
dence the  question  of  tlie  paternity  of  the  de- 
fendant was  properly  Bubmitted  to  the  Jury> 
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and  It  cannot  be  said  that  their  conclusion, 
necessarily  embraced  In  their  verdict,  that  de- 
fendant was  the  father  of  the  prosecutrix, 
was  not  warranted. 

It  °ls  claimed  that  some  of  the  Instructions 
asked  by  defendant  should  have  been  given. 
We  have  examined  them,  and  think  they 
were  all  properly  refused.  They  merit  no 
special  discussion.  The  other  points  urged 
for  a  reversal  are  noted,  but  we  deem  them 
untenable. 

The  Judgment  and  order  appealed  from  are 
affirmed. 


We  concur: 
LAND,  J. 


BEATTY,   O.  J.;    McFAR- 


14!  Cal.  !9» 

Mac«OWAN  v.  JONES.    (L.  A.  1,359.) 
(Supreme  Court  of  California.    March  25, 1904.) 

decedent's  ItSTATE — PRESENTATION   OF  CLA.IUS 
— NOTICE — CONCLUSIVENESS — AB- 
SENCE  FBOU   STATE. 

1.  One   who   knew    of   deceased's   death,    was 

firesent  in  tlie  state  during  the  first  two  pub- 
icationg  of  the  notice  to  present  claims,  return- 
ed to  the  state,  and  had  actual  notice  of  the 
publication  for  more  tlian  one  month  prior  to 
the  expiration  of  the  time  for  filing  ciafms,  but 
yet  failed  to  do  so  until  long  after  that  time 
had  expired,  was  not  one  who,  "by  reason  of 
being  out  of  the  state,"  had  no  notice  "as  pro- 
vided in  this  chapter"  to  present  his  claim, 
within  the  meaning  of  Code  Civ.  Proc  {  1493, 
and  his  claim  was  therefore  barred. 

In  Banc.  Appeal  from  Superior  Court,  San 
Die«ro  County;  E.  S.  Torrance,  Judge. 

Action  by  Granville  MacGowan  against 
Zepb  Jones,  as  administrator  with  the  will 
annexed  of  the  estate  of  A,  B.  Maxey,  de- 
ceased. From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Dunn  &  Crutcher,  for  appellant  Puter^ 
baugh  &  Puterbaugb,  for  respondent. 

HENSHAW,  J.  This  is  an  action  brought 
by  plaintitr  upon  a  rejected  claim  against  the 
estate  of  A.  E.  Maxey,  deceased.  The  facts 
were  stipulated.  Under  the  stipulation  it  ap- 
pears that  all  the  proceedings  in  the  estate 
were  regular;  that  notice  to  creditors  to  pre- 
sent their  claims  was  duly  published  as  re- 
quired by  law.  Plaintiff  was  iu  the  state  nt 
the  time  of  the  first  two  publications  of  the 
notice  in  question,  and  did  not  leave  the 
state  until  after  the  second  publication.  He 
returned  to  the  state  upon  the  16th  of  June, 
and  upon  the  12th  day  of  July  following- 
more  than  one  full  month  before  the  time  for 
presenting  the  claim  had  expired— received 
actual  notice  that  the  administrator  of  the 
estate,  under  order  of  court,  bad  published  a 
notice  to  creditors  of  said  estate.  Plaintiff 
attended  deceased  as  his  physician  during  his 
last  illness,  and  knew  of  his  death.  The 
value  of  bis  services  is  not  in  dispute. 

SecUon  1493  of  the  Code  of  Civil  Proce- 
dure provides  that  "all  claims  arising  upon 
contracts  •  •  •  must  be  presented  with- 
in tbe  time  limited  In  the  notice,  and  any 
Cal.Rep.  74-77  P.— 41 


clails  not  so  presented  Is  barred  forever;  pro- 
vided, however,  that  when  It  is  made  to  ap- 
pear by  the  affidavit  of  the  claimant,  to  the 
satisfaction  of  the  court,  or  a  Judge  thereof, 
that  the  claimant  bad  no  notice  as  provided 
in  this  chapter,  by  reason  of  being  out  of  the 
state,  it  may  be  presented  at  any  time  before 
the  decree  of  distribution  is  entered."  The 
sole  question  for  determination  is  whether 
plaintiff  comes  within  tbe  proviso  of  tha 
remedial  clause  of  the  Code  section  abovo 
quoted.  And  herein  it  is  to  be  observed  that 
no  attack  is  made  upon  the  legality  or  the 
sufficiency  of  the  notice  as  given.  In  all  re- 
spects it  complied  with  the  law.  The  pro- 
ceeding being  in  rem,  and  the  statutory  re- 
quirements of  the  notice  having  been  fully 
complied  with,  It  is  binding  upon  all  the 
world,  excepting  those  who  are  entitled  to 
relief  under  section  1493.  Is  plaintiff  such  a 
person?  Appellant  strongly  loBists  ttiat  he  is, 
and  in  argument  declares  that,  as  the  sec- 
tion says  tliat  a  claimant  who  has  had  no 
notice  "as  provided  in  this  chapter"  is  en- 
titled to  relief,  and  as  appellant  was  out  of 
the  state  during  a  part  of  the  time  of  pub- 
lication, as  to  him  the  statutory  notice  was 
incomplete  and  Ineffective,  because  that  stat- 
utory notice  must  be  a  publication  of  once  a 
week  for  four  successive  weeks,  and  as  to 
him,  by  reason  of  bis  absence,  it  was  a  pub-' 
lication  of  once  a  week  for  but  two  suc- 
cessive weeks.  In  this,  however,  we  think 
there  is  a  misconception  of  the  meaning  of. 
the  remedial  provision  under  consideration.; 
The  words  "as  provided  in  this  chapter"  are 
used  in  reference  to  the  substance  of  the  ao-^ 
tice,  and  not  as  to  the  manner  of  its  publica-^ 
tlon.  If,  in  truth.  It  has  not  been  properly^ 
published,  then  it  is  void  as  to  every  claim-, 
ant.  But,  in  contemplation  of  tbe  law,  only^ 
those  claimants  who,  by  reason  of  their  ab-, 
sence  from  the  state,  bad  no  notice  as  pro- 
vided In  this  chapter— that  is  to. say,  had  no 
notice  of  the  time  when  tbe  presentation  of 
thehr  claims  would  be  barred— are  entitled  to 
relief.  Surely  the  statute  was  never  design- 
ed to  enable  a  man  absent  from  tbe  state 
but  one  day  during  the  four  weeks  of  pub- 
lication, who  after  bis  return  has  received 
actual  knowledge  of  tbe  fact  of  publication, 
with  ample  time  in  which  to  present  bis 
claim,  to  take  advantage  of  its  remedial  pro- 
visions. It  appears  that  this  plaintiff  had 
actual  notice  and  knowledge  more  than  one 
month  before  the  time  for  tbe  presentation  of 
his  claim  was  barred,  yet  he  neglected  so  to 
present  it  Constructive  notice  is,  at  the  best, 
but  a  poor  substitute  for  actual  notice,  and  is 
permitted  by  the  law  only  through  necessity. 
The  position  of  this  particular  plaintiff  was 
thus  vastly  better  than  that  of  many  another 
who  has  been  within  tbe  state  during  the 
whole  time  of  publication,  and  yet  has  had 
tbe  misfortune  never  to  have  seen  or  heard 
of  it 

Nor  are  we  here  confounding  the  actual 
notice  and  knowledge  which  plaintiff  liad 
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with  the  constructive  notice  by  publication 
which  the  law  requires.  It  Is  recognized  that 
there  can  be  no  substitute  for  the  published 
notice,  but  the  published  notice  was  In  this 
case  legally  and  sufSciently  made.  Notice  Is, 
of  course,  merely  the  statutory  Instrumen- 
tality of  knowledge— the  formal  process  ema- 
nating from  the  source  and  served  in  the 
manner  prescribed  by  the  statute.  In  re 
Central  Irrigation  District,  117  Cal.  382,  49 
Pac.  354.  But  this  notice,  we  repeat,  was 
given  In  this  case,  and  the  actual  knowledge 
of  plalntifT  brought  home  to  him  this  fact,  so 
that  the  trial  court  was  justified  In  saying 
that  he  had  not,  by  reason  of  his  absence 
from  the  state,  failed  to  receive  notice  "as 
provided  in  this  chapter." 

The  facts  in  Cullerton  v.  Mead,  22  Cal.  96, 
upon  which  plaintiff  relies,  were  widely  nt 
variance  from  those  here  presented.  In  Cul- 
lerton V.  Mead  the  plaintiff  claimant  was 
absent  from  the  state  at  the  time  of  the  death 
of  deceased,  and  during  the  whole  period  of 
publication  of  notice  to  creditors,  and  upon 
his  return  to  the  state,  until  after  the  time 
for  presentation  of  claims  had  elapsed,  still 
knew  nothing  of  the  death  of  the  deceased, 
nor  of  the  publication  of  notice  to  creditors. 
With  the  utmost  expedition,  upon  acquiring 
this  knowledge,  he  presented  his  claim,  which 
was  rejected.  As  to  him  this  court  said: 
"The  fact  that  he  returned  to  the  state  be- 
fore the  ten  months  expired  can  make  no 
difference,  tot  the  law  had  extended  the  time 
for  presenting  his  claim;  he  being  absent 
from  the  state  during  the  time  of  publica- 
tion." In  the  Cullerton  Case,  therefore,  the 
plaintiff  was  not  only  absent  from  the  state 
during  the  time  of  publication,  but  received 
no  actual  notice  or  knowledge  of  the  fact 
that  publication  had  been  made  until  after 
the  time  for  the  presentation  of  the  claims 
had  expired— a  very  different  case  from  that 
where  plaintiff,  being  the  attendant  physi- 
cian, knew  of  the  death  of  deceased,  was 
present  in  the  state  during  the  first  two  pub- 
lications, returned  to  the  state,  and  had  ac- 
tual notice  of  the  publication  for  more  than 
one  month  prior  to  the  expiration  of  the  time 
for  filing  his  claim,  and  still  neglected  to  do 
80  until  long  after  that  date. 

The  judgment  appealed  from  Is  therefore 
affirmed. 

We  concur:  BEATTT.C.X;  McPARLAND, 
J.;  ANGELLOTTI,  J.;   VAN  DYKE,  J. 


142  Cal.  630 

FEILONICHER    et   al.   v.    STINGLET   «t   al. 
(S.  F.  3,518.) 

(Supreme  Court  of  California.    March  28, 1904.) 

OFFICERS— OFFICI  At    BOND— ACTION— PLEADING 
— SUPFICIENCr — AMENDMENT— JUDGMENT. 

1.  A  complaint  alleging  that  a  constable,  act- 
ing in  his  official  capacity,  without  authority  of 

1  1.  Bee  SlierUI*  and.Coiutable^  vol.  4»,  Cent  Dig. 
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law  and  without  right,  maliciously  and  know- 
ingly made  an  assault  and  trespass  on  plaintiff, 
compelling  her  to  submit  to  an  examination  of 
her  person,  and  taking  from  her  certain  prop- 
erty, is  insufficient  to  sustain  a  judgment  against 
the  sureties  on  his  official  bond,  as  it  does  not 
state  facts  showing  that  the  constable  was  act- 
ing under  color  of  office. 

2.  Where  an  action  is  on  the  official  bond  ef  a 
constable,  and  the  complaint  is  not  sufficient  as 
against  the  sureties,  a  joint  judgment  is  erro- 
neous. 

3.  Where  a  complaint  In  an  action  on  the 
official  bond  of  a  constable  is  insufficient  against 
the  sureties,  and  the  facts  are  such  that  an 
action  can  be  maintained  against  them,  they 
may  be  stated  by  an  amendment. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Fresno  County; 
Geo.  E.  Church,  Judge. 

Action  by  Josephine  Pelonlcher  and  others 
against  Samuel  Stingley  and  others.  From  a 
judgment  for  plaintiff^  defendants  appeal. 
Reversed. 

S.  3.  Hinds  and  W.  D.  Foote,  for  appel- 
lants. W.  D.  Tupper  and  W.  D.  Crlchton, 
for  respondents. 

•  COOPER,  C.  Action  to  recover  damages 
for  trespass,  brought  against  defendant 
Stingley,  as  constable,  and  the  other  defend- 
ants, sureties  on  his  official  bond.  Plalntlif 
recovered  judgment,  from  which  this  appeal 
is  taken  on  the  judgment  roll.  The  complaint 
alleges  "that  on  or  abovit  the  6th  day  of 
January,  1902,  at  Sanger,  In  the  county  of 
Fresno,  said  defendant  Samuel  Stingley,  act- 
ing in  his  official  capacity  as  such  constable 
as  aforesaid,  and  without  authority  of  law, 
and  without  cause  and  without  right,  will- 
fully, maliciously,  and  knowingly  did  make 
and  cause  to  be  made  upon  Mrs.  Josephine 
Felonlcher,  the  plaintiff,  an  assault  and  tres- 
pass, in  this:  That  the  said  defendant,  Sam- 
uel Stingley,  did,  with  force  and  violence, 
compel  said  plaintiff,  a  married  woman,  to 
take  off  her  clothes  and  submit  to  an  exam- 
ination of  her  person,  and  did  willfully,  ma- 
liciously, and  knowingly,  and  without  cause 
and  without  right,  seize  and  take  away  from 
her  person  and  premises  the  following  de- 
scribed property:  Four  rings,  one  chain 
bracelet  and  locket,  and  one  knife.  All  of 
which  caused  plaintiff  grievous  mental  suf- 
fering, and  humiliated  her  in  the  presence 
and  minds  of  her  neighbors,  to  her  great 
damage,  in  the  sum  of  one  thousand  dollars." 
A  demurrer  was  interposed  to  the  complaint 
upon  the  ground,  among  others,  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  overruled,  and 
defendants  answered,  denying  the  trespass 
complained  of,  and  denying  that  any  of  the 
alleged  acts  were  done  by  Stingley  in  his 
official  capacity.  The  court  found  the  facts 
in  the  langtiage  herein  quoted  from  the  com- 
plaint, and  found  no  additional  facts. 

The  action  is  brought  upon  the  bond  <^ 
obligation  set  forth  in  the  complaint  The 
sureties  undertook  that  defendant  Stingley 
would  well  and  faithfully  perform  all  official 
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duties  required  of  hbn  by  law.  The  rale  Is 
elementary  that  sureties  are  to  be  held  ac- 
cording to  the  strict  terms  of  their  contract, 
and  such  contract  cannot  je  extended  by  im- 
plication BO  as  to  make  vliem  liable  beyond 
its  terms.  Boas  v.  Maioney,  138  Cal.  106, 
70  Pac.  1004;  Mnrfree  on  Official  Bonds,  S 
302.  The  weight  af  authority  and  the  rule 
in  this  state  is  that  the  officer  and  his  sure- 
ties are  responsible  for  every  abuse  of  his 
official  powers.  When  he  has  in  his  hands  a 
valid  writ,  and,  under  cover  of  the  writ, 
claiming  to  act  under  It,  he  goes  beyond  it, 
and  commits  a  trespass,  his  sureties  are  li- 
able. If,  having  a  writ  of  execution  or  at- 
tachment against  one  person,  he  seizes  and 
taliea  the  property  of  another,  claiming  to 
act  in  his  official  capacity,  he  acts  at  his 
peril  in  going  beyond  the  authority  of  the 
writ,  and  hence  is  not  faithfully  performing 
the  duties  of  his  office.  Van  Pelt  v.  Littler, 
14  Cal.  200;  Lammon  T.  Feusier,  111  U.  S. 
17,  4  Sup.  Ct.  280,  28  L.  Ed.  337;  Murfree 
on  Sheriffs,  i  d45.  The  sureties  of  a  sheriff 
or  constable  are  not  liable  for  trespasses  com- 
mitted by  such  sheriff  or  constable  not  under 
color  of  office,  nor  in  the  line  of  official  duty. 
For  malfeasance  and  extraofflcial  acts  the 
surety  is  not  responsible.  Murfree  on  Official 
Bonds,  §§  460,  461,  and  cases  cited;  Mecliem's 
I'ublic  Office  &  Officers,  f  238.  Therefore,  in 
order  to  charge  the  sureties  in  this  case,  it  is 
necessary  to  allege  and  prove  that  Stingley, 
while  attempting  to  perform  some  official 
act  in  the  general  line  of  his  official  duties, 
committed  an  unlawful  trespass  upon  plain- 
tiff or  her  property.  The  complaint  does  not 
state  any  facts  which  tend  to  show  that 
Stingley  was  acting  under  color  of  office.  It 
Is  not  alleged  that  he  had  any  writ  of  any 
kind,  or  any  order  directing  him  to  do  any- 
thing. It  is  stated  that  he  was  acting  in  his 
official  capacity  as  constable,  but  such  al- 
legation does  not  state  any  fact,  only  a  mere 
conclusion.  If  he  was  acting  in  his  official 
capacity— that  is,  by  virtue  of  his  office  and 
in  the  discharge  of  its  duties— it  could  not  be 
that  he  was  acting  at  the  same  time  without 
authority  of  law.  If  he  was  acting  in  his 
official  capacity,  he  was  faithfully  perform- 
ing the  duties  of  his  office,  and  bis  sureties 
would  not  be  responsible.  If  he  was  acting 
by  virtue  of  some  writ  or  order  which  he 
bad  the  right  to  execute  as  part  of  the  duties 
of  his  office,  and,  under  color  of  such  process, 
went  beyond  it,  and  committed  a  trespass, 
bis  sureties  would  be  liable.  But  the  com- 
plaint states  that,  acting  in  his  official  ca- 
I>acity,  he  acted  without  authority  of  law. 
It  Is  evident  that  the  statement  is  felo  de  se. 
He  was  not  acting  in  his  official  capacity  if 
lie  was  acting  without  authority  of  law.  If 
the  complaint  In  this  case  is  good,  it  would 
be  sufficient,  as  against  sureties,  to  allege 
that  a  sheriff  or  constable  went  upon  the 
highway  and  officially  kicked  the  plaintiff,  or 
committed  other  trespasses  upon  her. 
In  LAwtou  %  Erwln  et  al.,  8  Wend.  234,  it 


was  held  that  a  statement  in  the  complaint 
In  an  action  upon  a  constable's  bond  that  the 
constable  did  not  levy  the  amount  of  the 
execution  or  take  the  body  of  def^idant  is 
not  good,  without  averring  that  the  defend- 
ant in  the  execution  had  property  upon  which 
a  levy  might  have  been  made,  or  that  his 
body  might  have  been  found.  A  case  similar 
to  tills  is  very  ably  discussed  In  Hawkins  et 
al.  V.  Thomas,  3  Ind.  App.  399,  29  N.  E.  157, 
where  it  was  held.  In  an  action  against  the 
sureties  on  the  bond  of  a  United  States  mar- 
shal, that  the  complaint  failed  to  state  a 
cause  of  action,  because  It  was  not  shown 
that  the  injury  complained  of  was  the  result 
of  any  official  misconduct;  the  averment  in 
the  complaint  being  that  the  marshal  and  his 
deputy  were  acting  illegally,  but  under  cover 
of  office.  It  was  there  said:  "It  was  incum- 
bent on  the  appellee  to  allege  and  prove  a 
breach  of  some  duty  Imposed  by  the  terms 
of  the  bond."  Then,  after  citing  leading  cas- 
es in  which  sureties  have  been  held  liable, 
the  court  said:  "These  cases  are  unques- 
tionably in  harmony  with  a  large  majority 
of  the  decisions  upon  that  subject,  and  in 
each  of  them  the  unauthorized  act  of  the 
officer  is  characterized  as  col(»«  officii.  But 
the  officer  was  acting  under  a  valid  writ,  and 
by  virtue  of  the  mandate  of  the  law,  and 
the  trespass  consisted  in  an  abuse  of  the 
power  vested  in  him,  and  not  in  the  perform- 
ance of  an  act  which  the  law  did  not  enjoin 
upon  him  at  all.  It  was  an  Instance  of  ex- 
ceeded, rather  than  usurped,  power.  Such 
acts  are  within  the  express  line  of  the  sure- 
ty's undertaking— that  his  principal  shall 
faithfully  discharge  the  duties  of  his  office 
according  to  law.  But  when  an  officer, 
though  he  assumes  to  act  as  such,  commits 
a  wrong  under  circumstances  where  the  law 
does  not  Impose  upon  him  any  duty  to  act 
at  all,  the  wrong  is  not  a  violation  of  any 
official  duty,  and  consequently  is  not  em- 
braced within  the  sponsorship  of  the  surety." 
The  court.  In  conclusion,  said:  "It  follows  as 
a  logical  sequence  that,  in  an  action  upon  an 
official  bond,  it  Is  necessary  to  allege  and 
prove  the  existence  of  conditions  and  cir- 
cumstances requiring  some  official  action  on 
the  part  of  the  officer,  and  that  the  injury 
sought  to  be  redressed  was  inflicted  while 
the  officer  was  so  attempting  to  act,  or  on 
account  of  his  failure  to  act  at  all.  In  the 
complaint  before  us  the  only  allegation  upon 
this  subject  is  the  general  averment  that 
the  marshal  and  his  alleged  deputy  were 
acting  Illegally,  but  under  color  of  office.  It 
does  not  appear  that  any  writ  or  process  of 
any  kind  had  Issued  to  either  of  them,  or 
that  any  offense  had  been  committed  against 
the  federal  laws,  or  that  they  ever  claimed 
such  to  be  the  case.  The  averment  that  the 
officer  was  acting  under  color  of  authority 
is  a  mere  conclusion,  and  Is  not  sufficient  to 
show  that  the  injury  resulted  from  an  official 
act."  Lord  Kenyon  said  in  Alcock  v.  An- 
drews, 2  Esp.  542:    "It  had  often  been  held 
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tbat  a  constable  acting  colore  officii  was  not 
protected  by  the  statute  where  the  act  com- 
mitted Is  of  such  a  nature  that  the  office 
gives  him  no  antborlty  to  do  it  In  the  doing 
of  tbat  act  he  is  not  to  be  considered  as  an 
officer.  But  where  a  man  doing  an  act  with- 
in the  limits  of  his  official  authority  exer- 
cises that  authority  improperly,  or  abuses 
the  discretion  placed  in  bim,  to  such  cases 
the  statute  extends.  The  dlBtlnetlon  is  be- 
tween the  extent  and  the  abuse  of  the  au- 
thority." In  Holliman  v.  Carroll,  27  Tex.  23, 
84  Am.  Dec.  600,  while  It  was  held  that  the 
sureties  on  the  official  bond  of  a  sherlfT  are 
liable  for  a  trespass  committed  under  yalld 
process  in  taking  the  property  of  one  not  a 
party  to  the  writ,  because  he  was  put  in  mo- 
tion by  legal  authority,  and  could  compel  the 
power  of  the  county  to  aid  him,  it  was  also 
held  that  he  would  not  be  liable  on  his  bond 
for  seizing  goods  without  any  process  what- 
ever, because  in  such  case  he  would  act  at 
bis  own  peril,  and  could  be  resisted  as  any 
other  wrongdoer.  In  Kendall  et  al.  v.  Ale- 
shire,  28  Neb.  707,  45  N.  W.  167,  26  Am.  St 
Kep.  367,  it  was  held  that  the  sureties  on  a 
sheriff's  bond  were  not  liable  for  acts  of 
trespass  committed  by  the  sheriff  in  the  state 
of  Kansas  in  arresting  the  plaintiff  under  a 
warrant  of  arrest  which  only  authorized  the 
arrest  in  the  state  of  Nebraska.  The  warrant 
gave  the  sheriff  no  authority  nor  color  of 
(authority  to  arrest  the  plaintiff  in  the  state 
of  Kansas.  In  Eaton  v.  Kelly,  72  N.  C.  110, 
it  was  held  that  the  sureties  of  a  sheriff  were 
not  liable  for  acts  of  the  sheriff  in  announ- 
cing that  he  was  selling  certain  property 
under  writs  of  execution,  and  selling  it  by 
reason  of  such  announcement,  when  in  fact 
be  had  no  execution,  nor  writ  of  any  kind. 
It  is  needless  to  cite  further  from  authorities, 
as  respondents'  counsel  have  failed  to  call 
our  attention  to  any  authority  which  sup- 
ports their  contention.  They  cite  Bell  v. 
I'eck,  104  Cal.  35,  37  Pac.  766,  in  which  they 
say  the  complaint  was  similar  to  this,  and 
that  the  officer  was  charged  with  "acting  in 
his  official  capacity  as  constable."  We  have 
examined  the  case,  and  we  find  the  words 
"in  his  official  capacity  as  constable,"  but 
they  are  followed  by  the  words  "under  and 
by  virtue  of  an  attachment  or  execution  is- 
sued against  the  property  of  other  parties." 

As  the  action  is  brought  upon  the  bond, 
and  as  the  Judgment  is  a  Joint  Judgment,  it 
is  clear  that  it  is  erroneous.  If  the  facts  are 
such  that  an  action  can  be  maintained 
against  the  sureties,  they  can  be  stated  in  an 
amended  complaint. 

We  advise  that  the  Judgment  be  reversed, 
with  directions  to  the  court  below  to  allow 
plaintiffs  to  amend  their  complaint  it  they 
shall  be  so  advised. 

We  concur:   CUIPMAN,  C;  HARRISON,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  is  reversed,  with  dl- 


rectimis  to  the  court  below  to  allow  plaintiffs 
to  amend  their  complaint  if  they  shall  be  so 
advised.  ANGBLaX>TTI,  J.;  SHAW,  J.; 
VAN  DYKE.  J. 


M2  Cal.  CCi 
ISOM  V.  BOOK  et  al.    (L.  A.  1,204.) 

(Supreme  Court  of  California.    April  1,  1904.> 

WASTE— TREBLE  DAVAOES— DISALLOWANCE — 
DISCRETION  OP  COUBT — REVIEW. 

1.  Under  Code  Civ.  Proc.  i  732,  providing 
that  in  an  action  for  waste  committed  by  a 
tenant  for  life  or  years  there  may  be  judgment 
for  treble  damages,  whether  treble  damages  shall 
be  allowed  is  discretionary  with  the  court. 

2.  In  an  action  for  waste  committed  by  a 
tenant  in  taking  oil  from  plaintiff's  land,  the 
refusal  of  treble  damages  authorized  by  Code 
Civ.  Proc.  i  732,  was  not  an  abuse  of  the  court's 
discretion,  where  the  judgment  was  for  $2,000, 
and  defendant's  loss  already  sustained  was 
$6,000. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  Luclen  Shaw,  Judge. 

Action  by  8.  McG.  Isom  against  W.  P. 
Book  and  others  for  waste  in  taking  oil  from 
leased  land.  From  a  Judgment  for  plaintiff, 
in  which  the  court  refused  to  treble  the  dam- 
ages, she  appeals.    Affirmed. 

See  74  Pac.  294. 

A.  W.  Hutton  and  Works  &  Lee,  for  ap- 
pellant Chas.  L.  Batcheller,  for  respond- 
ents. 

GRAY,  O.  In  this  action  it  appears  that 
the  defendant  Book  obtained  a  lease  of  cer- 
tain oII-l)earlng  lands  in  Ix>s  Angeles  county 
from  the  plaintiff.  Book  lived  In  Los  An- 
geles, and  the  plaintiff  was  in  the  state  of 
Mississippi.  Book  knew  that  the  land  was 
oil-bearing,  and  fraudulently  concealed  the 
fact  from  plaintiff,  and,  representing  to  her 
that  he  wanted  the  land  to  erect  thereon  a 
tenement  house,  he  thus  obtained  a  leas* 
thereof  for  the  period  of  three  years,  with 
the  privilege  of  five  more,  at  an  annual  rent 
of  $100.  In  the  lease  nothing  was  said  about 
oil.  Thereafter  on  discovering  that  defend- 
ants had  been  taking  oil  from  the  land,  plain- 
tiff served  notice  of  rescission  of  the  lease 
on  them,  and  commenced  this  action  for 
waste,  and  recovered  Judgment  for  tlie  full 
value  of  the  oil  extracted  by  defendants. 
Plaintiff  appeals  from  the  Judgment,  for  the 
reason  that  the  trial  court  refused  to  treble 
the  damages  in  accordance  with  the  prayer 
of  her  complaint. 

It  is  contended  by  her,  first,  that  section 
732  of  the  Code  of  Civil  Procedure  is  man- 
datory in  its  effect,  and  makes  it  the  impera- 
tive duty  of  the  court  to  treble  the  damages 
which  the  plaintiff  is  found  to  have  suffered. 
It  Is  contended,  secondly,  that  if  this  con- 
struction of  the  statute  be  not  correct  it  nev- 
ertheless appears  from  the  evidence  that  the 
court  abused  its  discretion  in  not  trebling  the 
damages,  and  the  Judgment  for  that  cause 
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should  be  reversed,  with  Instrnctloiis  to  treble 
the  damn  pies. 

The  first  of  these  questions  was  deter- 
mined by  this  court  In  a  case  Involving  much 
of  the  same  evidence  here  presented,  and 
brought  by  this  plaintiff  against  a  corpora- 
tion that  had  succeeded  to  the  Interest  of  the 
defendants  herein  in  the  lease  here  in  ques- 
tion. Isoin  V.  The  Rex  Crude  Oil  Company 
(Cal.)  74  Pac.  294.  It  was  held  in  that  case 
that  the  said  section  732,  Code  Civ.  Proc, 
was  not  mandatory,  but  left  it  to  the  dis- 
cretion of  the  court  to  say  whether  the  dam- 
ages should  be  trebled.  The  facts  of  this 
case,  as  they  will  hereinafter  appear,  tend 
to  convince  us  that  the  conclusion  reached 
in  our  former  decision  was  just. 

The  correct  exercise  of  the  discretion  of 
the  trial  court  in  refusing  to  treble  the  dam- 
ages may  be  best  Illustrated  by  a  quotation 
from  the  opinion  of  that  court,  as  follows: 
"But  in  the  adjustment  of  the  rights  of  the 
parties  Involved  In  this  action,  without  the 
treble  damages,  there  will  be  certain  benefits 
conferred  on  the  plaintiff,  and  certain  losses 
suffered  by  the  defendants,  which  militate 
strongly  against  the  granting  of  such  penal 
damages.  The  plaintiff,  it  Is  true,  has  been 
deprived  of  her  oil  taken  and  sold  by  the 
defendants.  But  by  the  rules  of  law  con- 
cerning the  measure  of  damages  she  is  en- 
titled to  full  gross  value  of  all  the  oil  taken 
and  sold  by  the  defendants,  without  deduc- 
tion either  for  the  running  expenses  of  the 
pumping  plant  by  which  it  was  extracted, 
the  expenses  of  storing  and  marketing  the  oil, 
or  of  drilling  the  well  from  which  it  was 
taken.  And,  in  estimating  the  damages 
above  given,  no  allowance  was  made  for 
either  of  these  Items,  although  it  was  shown 
that  the  defendants  have  expended  $4,500  for 
drilling  the  well,  $1,500  for  deepening  the 
same,  and  about  $750  for  pumping  and  mar- 
keting the  oil,  making  about  $6,750  in  all.  It 
is  reasonably  certain  that  the  plaintiff  her- 
self could  not  have  obtained  this  oil  without 
the  expenditure  of  an  equal  sum  of  money, 
and  yet,  under  the  rules  of  law  in  relation 
to  damages  for  trespass  and  waste,  the  de- 
fendants must  pay  the  plaintiff  for  all  the  oil 
they  obtained,  with  no  offset  for  expenses. 
They  are  thus  mulcted  to  the  amount  ot 
$6,000  for  their  misconduct  In  endeavoring  to 
obtain  the  plaintlfTs  property  for  nothing, 
and  the  plaintiff  is  gainer  to  the  extent  of 
$2,000,  which  she  receives  free  of  expense. 
It  Is  true  it  appears  that  the  defendants,  be- 
fore this  action  was  begun,  sold  this  well, 
with  others,  to  a  third  person,  at  a  price  of 
$2,000  or  thereabouts.  But  it  is  not  at  all 
certain  that  they  will  not  have  to  repay  this 
t*  the  purchaser,  and  It  appears  that  the 
plaintiff  has  also  recovered  from  the  pur- 
chaser the  value  of  the  oil  subsequently 
pumped  from  the  lot,  so  that  the  sale  did  not 
deprive  the  plaintiff  of  any  right,  and,  even 
if  the  defendants  keep  the  price,  they  will 
Still  be  losers  to  the  extent  of  $4,750.    This 


state  of  affairs  does  not  seem  to  call  for  any 
punishment  of  the  defendants  at  the  hands 
of  the  court,  nor  does  it  arouse  much  sym- 
pathy for  the  fortunate  plnlntlff,  who  by  this 
method  has  obtained  much  more  for  her  oil 
than  she  could  have  gotten  had  she  under- 
taken the  enteri>rlse  on  her  own  account. 
For  these  reasons  treble  damages  will  be  re- 
fused, and  judgment  be  given  only  for  the 
actual  value  of  the  oil  sold."  The  Judgment 
was  for  $2,000.  To  add  $4,000  more  to  a  loss 
already  sustained  of  about  $6,000  would  be 
a  large  fine  for  the  fraudulent  acts  of  de- 
fendants, and  we  are  not  at  all  surprised, 
therefore,  that  the  trial  Judge  used  the  dis- 
cretion reposed  in  him  by  the  law  as  he  did. 
We  advise  that  the  judgment  be  affirmed. 

We  concur:    CIIIPMAN,  C;  COOPER,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  judgment  is  affirmed:  McFAR- 
LAND,  J.;  UE.NSHAW,  J.;  LOiilGAN,  J. 
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CLARK  V.  SAN  FRANCISCO  &  S.  J.  VAL. 
RY.  CO.     (Sac.  1,018.) 

(Supreme  C^urt  of  California.    March  20, 1901.) 

BAILROADS— SETTING  FIBE — OAHAOBS— LIABILI- 
TY—PLEAWNO— COMPLAINT— SUFFICIENCT— 
EVIDENCE— AME.tDMENT  AFTEB  VEBDICT. 

1.  Where,  in  an  action  for  the  burning  of  a 
harvester  by  a  fire  set  b}r  defendant,  the  char- 
acter and  extent  of  the  injury  was  fully  describ- 
ed by  witnesses,  and  defendant  had  ample  op- 
portunity to  cross-examine  plaintiff  as  to  the 
basis  of  bis  estimate  of  the  damages,  the  error, 
if  any,  in  permitting  plaintiff  to  answer  the 
question,  "What  was  the  amount  of  the  damage 
to  the  machine  by  the  fire?"  was  not  prejudicial. 

2.  A  complaint  alleging  that  defendant,  a  rail- 
way company,  willfully,  carelessly,  and  negli- 
gently set  fire  to  grass  and  weeds  on  its  prem- 
i.ses,  which  premises  were  adjacent  to  the  land 
of  plaintiff,  and  carelessly  and  negligently  suf- 
fered the  fire  to  escape  beyond  defendant's  prem- 
ises to  the  land  of  plaintiff,  there  burning  a 
harvester,  states  a  cause  of  action  at  common 
law,  without  regard  to  Pol.  Code,  S  3.S44,  mak- 
ing every  person,  negligently  setting  fire  to  his 
own  woods,  or  negligently  suffering  any  fire  to 
escape  therefrom,  liable  in  treble  damages  to 
the  injured  person. 

3.  In  an  action  against  a  railroad  company 
for  damages  for  a  tire  set  by  it  the  evidence 
showed  that  inflammable  materials  were  allowed 
to  remain  on  the  right  of  way  a  few  feet  from 
the  track.  The  box  of  a  car  in  a  freight  train 
became  heated  and  threw  out  fire.  The  box 
was  defective.  A  fire  on  the  right  of  way  was 
discovered  immediately  after  the  train  bad  pass- 
ed. The  proof  tended  to  show  that  the  em- 
ployes in  charge  of  the  train  had  notice  that 
the  fire  was  set,  but  no  one  went  back  from  the 
train  to  where  the  fire  was,  and  the  fire  spread 
to  an  adjoining  field.  Held  to  warrant  the  jury 
in  finding  that  the  fire  waa  negligently  started 
and  negligently  allowed  to  spread. 

4.  The  evidence  was  not  sufficient  to  establish 
a  case  within  Pol.  0>de,  S  3344,  authorizing  the 
recovery  of  treble  damages  for  negligently  set- 
ting fire  to  one's  woods,  or  negligently  suffering 
any  fire  to  extend  beyond  one^s  own  land,  and 
hence  defendant  waa  liable  only  for  the  actual 
damages  sustained. 
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6.  Aa  ordinarily  a  defendant  has  the  right  to 
rely  on  plaintltfa  alleeations  aa  to  the  amount 
of  his  actual  damage,  a  plaintiff  desiring  to 
amend  by  increasing  the  amount  of  his  demand 
should  do  ao  before  the  case  ia  submitted  for 
decision,  or  at  least  before  decision. 

U.  Even  If  the  court  has  the  power  to  permit 
an  amendment  of  a  complaint  after  verdict  by 
increasing  the  amount  demanded,  it  cannot  do 
Ko  where  the  verdict  of  the  Jury  awarding  great- 
er damages  than  asiced  in  the  complaint  u  not 
aupponed  by  the  evidenca. 

Department  L  Appeal  from  Superior 
Court,  Stanislaus  County;  William  O.  Minor, 
Judge. 

Action  by  H.  H.  Clark  against  the  San 
Fmnclseo  &  San  Joaquin  Valley  Railway 
Company.  From  a  Judgment  for  phiintlff, 
defendant  appeals.    Modified. 

C.  N.  Sterry,  T.  J.  Norton,  and  Henry  J. 
Stevens  (L.  J.  Maddux,  of  counsel),  for  ap- 
pellant   P.  J.  Hozen,  for  respondent. 

VAN  DYKE,  J.  The  plaintiff  recovered 
damages  In  the  sum  of  $500,  resulting  from 
the  burning  of  a  harvester  by  a  fire  started 
on  defendant's  right  of  way,  and  communi- 
cated to  a  field  of  standing  grain  adjoining. 
In  which  the  harvester  was  situated.  The 
fire  was  set  out  by  a  hot  box  on  one  of  the 
defendant's  freight  trains  near  Elmdale  Sta- 
tion, In  Stanislaus  county.  The  appeal  is 
taken  from  the  Judgment,  and  also  from  the 
order  refusing  a  new  trial. 

The  first  point  urged  by  appellant  Is  that 
the  court  erred  in  the  admission  of  testimony 
in  allowing  the  plaintiff  as  a  witness  to  an- 
swer the  following  questions:  "Q.  What  was 
the  amount  of  the  damage  to  that  machine 
by  that  fire  on  that  day?  A.  Five  hundred 
dollars.  Q.  I  should  have  asked  you,  per^ 
haps,  to  be  real  technical.  Do  you  Itnow 
bow  much  that  machine  was  damaged  on 
that  occasion  by  that  fire?  A.  Yes,  sir;  I  do. 
Q.  How  much?  A.  It  was  damaged  five 
hundred  dollars."  The  objection  urged  is 
that  the  questions  call  for  the  conclusion  of 
the  witness,  and  not  for  facts.  This  may 
be  true,  but  the  character  and  extent  of  the 
injury  was  fully  described  by  the  witnesses, 
and  the  defendant  bad  ample  opportunity  to 
test  the  witness  on  the  cross-examination  as 
to  the  basts  of  his  estimate  of  the  damages, 
and  did  so.  One  of  plaintiff's  witnesses  in 
particular  testified  that  he  had  worked  in 
agricultural  works  for  two  years,  building 
machines  and  helping  to  build  them,  and  that 
he  had  worked  with  them  in  the  field,  and 
was  driving  this  machine  at  the  time,  and 
helped  to  fix  it  up  before  it  went  Into  the 
field  In  the  spring,  and  after  the  fire  built 
a  header  for  It  He  noticed  particularly  the 
injury  caused  by  the  fire.  The  header  was  en- 
tirely burned  off,  and  be  knew  the  valuation 
of  such  machines,  and  what  It  was  worth  be- 
fore It  was  burned  and  what  It  was  worth 
afterwards,  and  says:  "I  should  Judge  that 
the  damage  to  the  machine  was  close  be- 
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tween  four  and  flvs  bnndrea  doHam;  not  less 
than  four  hundred  and  fifty  dollars;  besides 
the  Injury  that  was  done  to  the  separator 
and  timbers  that  were  burned  that  were  not 
rephtced."  Under  the  circumstances  the  de- 
fendant conld  not  have  been  Injured  by  the 
answer  given  to  the  questions  referred  to. 

It  Is  further  contended  on  the  part  of  ttM 
appellant  that  the  court  erred  in  refusing 
to  Instruct  the  Jury  to  return  a  verdict  for 
the  defendant  It  Is  said  that  the  complaint 
is  framed  upon  sectlcm  8344  of  the  Political 
Code,  which  reads  as  follows:  "Every  person 
negligently  setting  fire  to  lila  own  woods,  or 
negligently  suffering  any  fire  to  extend  be- 
yond his  own  land,  Is  liable  in  treble  damages 
to  the  party  Injured,"  and  that  the  charge 
contained  In  the  complaint  of  negligently  set- 
ting out  a  fire  on  defendant's  premises  does 
not  make  a  case  under  the  statute;  that  the 
only  liability  stated  in  the  complaint  under 
the  statute  Is  that  which  alleges  that  the 
defendant  negligently  suffered  the  fire  to  ex- 
tend beyond  the  premises  of  the  railroad 
company,  and  that  there  was  no  evidence 
to  show  that  there  was  negligence  in  allow- 
ing the  fire  to  communicate  to  plalntUTs 
field.  The  complaint  In  this  case^  however, 
alleges  that  the  defendant  willfully,  careless- 
ly, negligently  set  fire  to  certain  grass,  weeds, 
growing  grain,  and  herbage  on  the  premises 
of  said  defendant,  which  said  premises  were 
the  adjoining  land  of  another,  to  wit,  the 
lands  on  which  the  plaintiff's  harvester  stood, 
as  well  as  carelessly  and  negligently  suf- 
fered the  fire  to  extend  beyond  said  defend- 
ant's land  to  said  lands  on  which  said  har- 
vester stood.  The  complaint,  it  will  be  seen, 
states  a  cause  of  action  at  commm  law, 
without  regard  to  the  provisions  of  the  Po- 
litical Code  referred  to,  which  are  in  ttielr 
nature  penal,  as  wantonly  and  willfully  setp 
ting  fire  to  woods  Is  a  misdemeanor;  and, 
if  there  was  sufficient  evidence  to  go  to  the 
Jury  under  the  allegations  of  the  complaint; 
the  court  properly  refused  to  instruct  the 
Jury  to  return  a  verdict  for  the  defendant. 
If,  by  the  negligence  of  a  railroad  company, 
a  fire  communicated  from  its  trains  commen- 
ces on  the  right  of  way  or  premises  of  one 
proprietor,  and  spreads  to  those  of  another, 
and  destroys  his  crop  or  ptx^erty,  the  latt^ 
may  recover  damages  for  the  Injury,  If  the 
Injury  was  a  direct  consequence  of  the  orig- 
inal firing.  Henry  v.  S.  P.  R.  R.  Co.,  60  CaL 
176;  Butcher  v.  V.  V.  *  C.  U  R.  R.  Co, 
67  CaL  618,  8  Pac.  174;  McDermott  v.  S. 
F.  &  N.  R.  B.  R.  Co.,  68  Cat.  S3,  8  Paa  519. 
In  Henry  v.  S.  P.  R.  R.  Co,  supra,  the  court 
say:  "We  are  still  confident  considering  the 
long  dry  season  of  California  and  the  prev- 
alence of  certain  winds  In  our  valleys,  that 
It  may  be  left  to  a  Jury  to  determine  wheth- 
er the  spreading  of  a  fire  from  one  field  to 
another  Is  not  the  natural,  direct;  or  proxi- 
mate consequence  of  the  original  firing"— 
and  in  reference  to  negligence  in  the  orig- 
inal firing  the  testimony  was  abundant!/  suC* 


Digitized  by 


Google 


Cal.) 


CLARK  V  SAN  PBANCISCO  A  &  J.  VAL,  BY.  CO. 


609 


fldent  to  go  to  the  Jnry.  The  evidence  shows 
that  along  the  right  of  way,  and  some  four 
or  flye  feet  from  the  railroad  track,  wild 
oats  and  Inflammable  material  was  growing 
from  three  to  five  feet  high,  and  that  the 
right  of  way  was  not  plowed  or  cleared  of 
this  inflammable  material.  The  freight 
train  was  behind  time,  and  running  at  a  rap- 
Id  rate,  In  order  to  reach  a  siding  at  Elm- 
dale  to  allow  a  passenger  train  then  due  to 
pass.  The  evidence  also  went  to  show  that 
the  box  that  became  heated  and  threw  out 
the  flame  was  in  bad  condition,  and  the  car 
was  taken  off  for  repairs.  It  is  quite  imma- 
terial whether  the  fire  that  ignites  such  com- 
bustible material,  allowed  to  remain  on  the 
railroad's  right  of  way.  Is  caused  by  sparks 
from  a  locomotive  or  from  a  defective  box 
inflaming  the  lubricating  material,  and  there- 
by causing  a  flame  to  shoot  out  and  start 
the  fire,  as  In  this  case.  One  of  the  witness- 
es said:  "I  noticed,  as  the  train  came  along, 
that  there  was  a  hot  box  blazing.  When  It 
came  along  by  me.  It  was  two  or  three  feet 
In  diameter,  blazing  up.  I  noticed  quite  a 
little  ways  down  the  track  next  to  the  coun- 
ty road,  the  fire  started  right  next  to  the 
railroad  track,  inside  the  fence,  and  then  I 
noticed  It  burned  right  on  down  and  go  out- 
side of  the  railroad  ground,  and  go  into  the 
grain,  and  I  didn't  go  to  the  machine  to  help 
put  out  the  fire.  I  saw  a  man  standing  on 
the  car  that  bad  the  hot  box.  He  was  stand- 
ing back  about  over  the  trucks  of  the  car  1 
should  Judge.  I  was  about  two  hundred 
yards  from  where  the  fire  started.  The  train 
slackened  its  speed  as  it  approached  the  wa- 
ter tank  at  Elmdale  Station.  I  noticed  the 
fire  spread  to  the  machine.  I  was  on  the 
county  road  at  the  crossing  of  the  railroad 
track,  between  the  place  where  the  fire  start- 
ed and  the  station.  They  had  slackened  or 
were  slackening  speed  before  they  reached 
me,  and  stopped  at  the  station  two  or  three 
or  maybe  five  minutes.  I  noticed  the  train 
stopped  at  the  station  two  or  three  minutes; 
maybe  longer.  No  one  went  back  from  the 
train  to  where  the  fire  was.  I  spoke  to  a 
man  who  was  standing  alongside  of  the 
train.  He  was  dressed  In  overalls  and  a 
Jumper,  as  near  as  I  can  remember,  and  I 
spoke  to  him.  He  started  down  the  track 
towards  the  flre."  The  evidence  was  suffi- 
cient to  warrant  the  Jury  In  finding  negli- 
gence In  starting  the  fire,  as  well  as  negli- 
gence in  allowing  It  to  extend  to  the  field 
from  the  railroad's  right  of  way,  and  hence 
n^ligence  in  causing  the  damage  complain- 
ed of. 

It  Is  contended  further  by  the  appellant 
that  the  court  erred  in  refusing  to  give  cer- 
tain Instructions  asked  by  it,  but,  from  an  ex- 
amination of  the  instructions  given  it  will 
be  seen  that  they  cover  all  the  questions  in- 
volved in  the  case,  and  were  as  fair  for  the 
defendant  as  could  reasonably  be  asked.  In 
tne  complaint  as  originally  filed  and  as  it 
stood  nntU  after  the  verdict  was  rendered 


the  only  allegation  as  to  damage  was  that 
a  certain  combined  harvester  of  plaintiff  was 
"Injured  and  damaged  in  the  sum  of  $436," 
and  Judgment  was  asked  for  treble  damages, 
to  wit,  $1,308.  The  evidence  was  not  suffi- 
cient to  show  a  case  falling  within  the  pro- 
visions of  section  3344,  Pol.  Code,  a  section 
which  is  penal  in  Its  nature,  and  which  must 
be  strictly  construed.  Under  the  evidence 
the  defendant  was  liable  only  for  the  actual 
damage,  which,  as  stated  above,  was  alleged 
to  be  only  ?436.  The  jury  returned  a  verdict 
for  ^500,  being  $04  in  excess  of  the  amount 
alleged.  Two  days  after  this  verdict  was 
returned  the  plaintiff  asked  to  be  allowed  to 
amend  his  complaint  "by  changing  the  fig- 
ures therein  representing  the  actual  damage 
at  1436  to  the  sum  of  $500,"  and  seven  days 
thereafter,  against  the  objection  of  defend- 
ant, the  court  ordered  that  plaintiff  so  amend 
his  complaint.  The  motion  was  made  "on 
the  ground  of  having  the  complaint  amend- 
ed to  conform  to  the  proof  and  the  verdict 
of  the  jury."  In  allowing  this  amendment, 
we  are  satisfied  that  the  trial  court  erred. 
While  before  the  decision  of  a  case  courts 
should  liberally  exercise  the  power  confided 
to  them  as  to  amendments  In  order  that  sub- 
stantial justice  may  be  done,  a  somewhat 
different  question  Is  presented  where  It  is 
sought  to  amend  after  decision  or  verdict. 
We  are  not  prepared  to  say  that  an  amend- 
ment can  never  be  made  after  decision  or 
verdict,  and  it  Is  not  here  necessary  to  dis- 
cuss that  question.  But  ordinarily  it  Is  cer- 
tain that  a  defendant  has  a  right  to  rely 
upon  the  plaintiff's  allegations  as  to  the 
amount  of  actual  damage  and  the  amoimt 
asked  therefor,  knowing  that  a  verdict  for 
any  amount  in  excess  thereof  will,  as  to  such 
excess,  be  without  the  issues,  and.  In  the  face 
of  reasonnble  and  proper  objection,  Invalid. 
If  the  plaintiff  wishes  to  make  any  amend- 
ment in  this  regard  by  Increasing  his  de- 
mand, he  should  ask  to  do  so  before  the  case 
is  submitted  for  decision,  or  at  least  before 
decision,  in  order  that  the  defendant  may 
have  proper  notice  of  the  higher  demand, 
and  an  opportunity  to  take  such  action  in 
regard  thereto  as  he  may  deem  proper.  He 
might  be  entirely  willing  to  admit  the  dam- 
age to  the  amount  alleged,  and  thus  recov- 
erable against  him,  and  ready  to  contest  as 
to  any  larger  amount.  No  reason  is  appar- 
ent here  why  plaintiff  should  not  have  asked 
for  the  amendment  prior  to  the  submission 
of  the  cause  to  the  jury.  The  sufficiency  of 
the  evidence  to  justify  the  verdict  for  $500 
Is  not  attacked  by  any  specification,  but  in 
determining  the  question  as  to  the  propriety 
of  allowing  such  an  amendment  on  the 
ground  that  thereby  the  pleadings  would  be 
made  to  conform  to  the  proof  it  is  proper  to 
examine  the  evidence.  Such  an  examination 
discloses  the  fact  that  the  evidence  was  not 
such  as  to  warrant  a  verdict  for  $500  actual 
damages.  So  that,  if  we  assume  that  the 
court  had  the  power  to  order  the  amendment 
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after  verdict,  there  was  nothing  in  the  facts 
of  this  case  to  warrant  the  exercise  of  tliat 
power. 

We  can  see  no  useful  purpose  to  be  sub' 
served  by  the  granting  of  a  new  trial,  but 
the  judgment  sliould  be  modified  by  reducing 
the  same  to  the  amount  of  $436. 

The  order  denying  the  motion  for  a  new 
trial  is  affirmed,  and  the  cause  is  remanded, 
with  directions  to  the  lower  court  to  modify 
the  judgment  by  reducing  the  same  from 
^iiOO  and  costs  to  S436  and  costs,  and,  when 
so  modified,  said  Judgment  will  stand  affirm- 
ed. Defendant  will  recover  its  costs  on  this 
appeal. 


We  concur:    ANGELLOTTI,  J.;    SHAW, 


J. 


POST  V.  CITY  OP  SPOKANE. 
(Supreme  Court  of  Washington.  April  26, 10O4.) 

APPEAL— VACATION  OF  JCDOMENT— APPEAL- 
ABLE ORDER. 

1.  An  order,  made  after  an  unsuccessful  ap- 
peal, vacating  a  judgment  on  the  ground  of 
fraud,  pursuant  to  2  Ballinger's  Ann.  Codes  & 
St.  S  Ol.'iS  et  seq.,  authorizing  the  vacation  of 
judgments  after  term  time  for  fraud,  etc.,  is 
made  in  the  original  cause,  and  is  not  review- 
able except  on  appeal  from  the  final  judgment. 

Appeal  from  Superior  Court,  Spokane 
County;  Henry  L.  Kennan,  Judge. 

Action  by  Hiram  L.  Post  against  tlie  city 
of  Spokane.  From  an  order  vacating  a  judg- 
ment for  plaintiff,  he  appeals.    Dismissed. 

Xorman  Buck,  Alfred  M.  Craven,  Sullivan, 
Xuzum  &  Nuzum,  and  Barnes  &  Latimer,  for 
appellant.  John  P.  Judson  and  A.  H.  Ken- 
yon,  for  respondent. 

PER  CURIAM.  In  November,  1901,  Hi- 
ram 1j.  Post  recovered  a  judgment  in  the 
superior  court  of  Spokane  county  against  the 
city  of  Spokane.  The  city  appealed  from 
that  judgment  to  this  court.  The  appeal 
was  dismissed,  and  the  judgment  affirmed. 
Thereafter  the  said  city  applied  to  this  court 
for  permission  to  file  a  petition  In  the  lower 
court  to  vacate  the  judgment  on  the  ground 
that  the  same  was  obtained  through  fraud. 
Permission  to  file  this  petition  was  granted 
by  this  court  as  prayed  for.  Post  v.  Spo- 
kane, 28  Wash.  701,  69  Pac.  371, 1104.  There- 
upon a  petition  was  filed  in  the  superior  court 
of  Spokane  county,  setting  up  the  facts  in 
relation  to  the  fraud,  and  praying  that  said 
Judgment  be  set  aside,  and  a  new  trial 
granted  under  the  provisions  of  section  5153 
et  se<i.,  2  Bollinger's  Ann.  Codes  &  St.  The 
petition  came  on  regularly  for  hearing,  evi- 
dence was  taken  on  behalf  of  both  parties 
to  the  litigation,  and  the  court  sustained  tlie 
petition,  vacated  the  judgment,  and  ordered 
a  new  trial  of  the  original  case.  Mr.  Post 
has  appealed  from  the  order  vacating  the 
Judgment.  Tlie  city  of  Spokane  now  moves 
to  dismiss  the  appeal  upon  the  ground  that 


the  order  appealed  from  is  not  an  appealable 
order. 

This  same  question  was  presented  in  State 
♦X  rel.  Post  V.  Superior  Court,  31  Wash.  53, 
71  Pac.  740,  which  was  an  application  by  the 
appellant  for  a  writ  of  prohibition  in  this 
case,  and  we  there  held,  in  substance,  that 
these  proceedings  must  be  treated  as  within 
the  original  cause,  and  that  appellant's  rem- 
edy for  errors  is  by  appeal  from  the  final 
judgment  which  may  be  rendered  in  the  orig- 
inal cause.  We  there  said:  "The  reason  for 
the  holding  of  this  court  tliat  an  appeal  does 
not  lie  from  an  order  vacating  a  judgment 
is  that  such  order  may  be  reviewed  on  appeal 
from  the  final  Judgment,  and  thus  avoid  the 
probable  necessity  of  more  than  one  appeal 
in  the  same  action.  The  rule  is  based  upon 
the  theory  that  all  the  proceedings  are  in  the 
same  action." 

Under  the  rule  there  announced  the  mo- 
tion must  be  granted,  and  the  appeal  dis- 
missed. 


WARING  V.  LOOMIS  et  at 
(Supreme  Court  of  Washington.  April  23, 1904.) 

PUBLIC  LANDS— CONTRACTS  —  CONSIDERATION- 
VALIDITY — TITLE  OF  POSSESSOR — 
BIQUT    TO    TRANSFER. 

1.  A  contract  between  plaintiff  and  defendant, 
jointly  occupying  government  lands  with  intent 
to  acquire  a  title  thereto,  which  settles  their 
rights  therein,  and  which  stipulates  that  de- 
fendant shall,  on  the  signing  of  the  contract, 
pay  to  plaintiff  a  specified  sum,  "as  his  part  of 
the  expense  of  erecting  the  dwplling  house" 
thereon,  and  which  provides  that  defendiint  shall 
occupy  the  premises  and  pay  rent  therefor,  and 
shall  acquire  a  title  to  the  lands,  which  shall 
be  for  the  benefit  of  plaintiff  to  the  extent  of 
his  interest,  is  supi)orted  by  a  sufficient  consider- 
ation ;  the  sum  to  be  paid  by  defendant  being 
bis  part  of  the  cost  of  the  building. 

2.  A  possessor  of  government  land,  with  the 
intent  to  lawfully  acquire  title  thereto  from  the 
government,  is  not  technically  a  trespasser,  but 
acquires  a  possessory  right,  having  value  aiid 
being  subject  to  sale. 

3.  A  contract  between  two  persons  jointly  oc- 
cupying government  land,  which  settles  their 
rights  in  the  property,  is  not  void,  as  between 
the  parties,  '...-cause  the  premises  are  merely 
described  as  containing  16U  acres,  located  on  a 
designated  creek  in  a  certain  county,  and  as 
having  t>een  In  the  joint  occupancy  of  the  par- 
ties. 

4.  A  contract  between  two  persons  jointly  oc- 
cupying govprument  lands,  descrit>ed  as  a 
"ranch,"  which  settles  their  rights  therein,  and 
which  declares  that  one  of  them  shall  occupy 
the  same,  and  make  payment  to  the  other  of 
rent  in  hay,  and  shall  obtain  a  patent  thereto, 
if  he  can,  when  the  same  is  in  market,  for  the 
benefit  of  the  other  to  the  p-xtpnt  of  his  interest. 
does  not  contemplate  a  fraud  on  the  govern- 
ment, for  it  cannot  be  presumed  that  the  parties 
intended  to  violate  the  law. 

Api)eal  from  Sn|)erior  Court,  Spokane 
County;  Geo.  W.  Belt,  Judge. 

Action  by  Guy  Waring  against  J.  A.  Loom- 
is  and  others.  From  a  judgment  of  dismis- 
sal, plaintiff  appeals.    Bevei'sed. 

(xraves  &  Graves,  for  appellant.  Merrltt 
&  Merritt,  for  respondents. 
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PULLERTON,  C.  J.  The  appellant  brought 
this  action  against  the  respondents  to  re- 
cover an  undivided  one-half  Interest  in  a 
certain  tract  of  land  situated  on  Sinlahekln 
creek,  in  Okanogan  county.  A  demurrer 
was  interposed  and  sustained  to  his  second 
amended  complaint,  whereupon  he  refused 
to  plead  further,  and  appeals  from  the  judg- 
ment of  dismissal  entered  after  his  refusal 
to  so  plead. 

In  the  complaint  It  is  alleged,  in  substance, 
that  about  the  26th  of  May,  1885,  the  ap- 
pellant settled  upon  the  land  In  question, 
which  was  then  unoccupied  and  unsurveyed 
government  land,  and  continued  in  the  sole 
possession  and  occupancy  of  the  same  until 
about  the  6th  day  of  October,  1886,  when  he 
sold  an  undivided  one-half  interest  therein 
and  the  Improvements  thereon  to  one  J.  A. 
Loomls,  and  formed  a  copartnership  with 
him  to  carry  on  a  general  merchandise  store 
on  the  property;  that  the  appellant  and 
Loomis  occupied  the  premises  Jointly  from 
that  time  until  the  28th  day  of  May,  1888; 
that  the  appellant  on  the  last-mentioned  date 
became  desirous  of  leaving  the  property, 
whereupon,  to  settle  and  nx  their  mutual 
rights  In  the  property,  he  and  Loomis  entered 
Into  the  following  written  agreement,  viz.: 

"Be  It  known  by  these  presents,  That  we, 
J.  A.  liOomis  of  Sinlahekln  Ranch,  near  Sln- 
Inhekin  Creek,  In  the  County  of  Okanogan, 
and  Territory  of  Washington,  party  of  the 
first  part,  and  Uuy  Waring,  late  of  the  same 
place,  the  party  of  the  second  part,  being 
the  undivided  one-half  ow^ners  of  one  hun- 
dred and  sixty  acres  of  land  (subject  to  the 
paramount  title  of  the  United  States),  locat- 
ed upon  Sinlnhekin  Creek  in  said  County  of 
Okanogan,  together  with  the  improvements 
thereon,  and  having  heretofore  been  in  the 
joint  occupancy  thereof,  and  the  said  War- 
ing being  about  to  remove  therefrom  and  to 
leavp  fuiid  IxMmis  in  the  sole  tise,  occupation 
and  possession  of  the  same,  have  agi-eed  and 
concluded  coneerninj;  said  land  and  ranch 
and  improvements  thereon  as  follows,  viz.: 

"(1)  Ixwnils  Is  to  pay  Waring  In  cash  mon- 
ey upon  the  signing  of  this  agreement  the 
sum  of  Two  Hundred  and  Fourteen  ($214.00) 
Dollars  as  his  part  of  the  expense  of  erect- 
ing the  dwelling  house  lately  occupied  by 
said  Waring  and  his  family  on  said  ranch. 

"(2)  Ixx>mi8  is  to  have  the  sole  use,  occupa- 
tion and  iwssession  of  said  land,  ranch  and 
Improvements  thereon,  upon  the  following 
terms,  viz.: 

"(a)  He  shall  keep  all  boundary  posts  in 
position  and  in  every  lawful  manner  protect 
the  exclusive  possession  thereof,  and  prevent 
said  land  from  being  jumped  as  unoccupied 
lands  of  the  United  States,  and  when  the 
same  are  in  the  market,  will  apply  for  and 
obtain  patent  thereto  If  he  can. 

"(b)  Ixwmis  is  to  pay  to  Waring  one-fifth 
in  quantity  and  quality  of  Imy  raised  on  the 
ranch  each  year,  delivered  on  said  ranch,  and 
sliall  have  the  privilege  of  buying  the  same 


from  Waring  for  cash  at  any  time  before 
the  end  of  the  year  in  which  the  same  was 
grown  at  the  current  price  for  hay  of  similar 
class  and  quality,  on  December  1st,  of  such 
year,  and  In  any  event,  said  Loomis  shall 
take  one-flfth  of  the  hay  at  the  end  of  the 
year  In  which  It  is  grown,  and  pay  Waring 
therefor  In  cash  money  the  current  price  of 
hay  of  similar  class  and  quality  In  that  vi- 
cinity at  the  end  of  such  year  In  which  the 
same  is  grown. 

"(c)  Loomis  is  hereby  authorized  at  any 
time  to  make  a  bona  fide  sale  of  said  ranch, 
or  any  part  thereof,  for  the  mutual  and 
equal  benefit  of  both  parties  hereto,  and  to 
execute  in  Warlng's  name  any  and  all  nec- 
essary conveyances  thereof,  and  pay  the  pro- 
ceeds of  such  sale  one-half  to  himself  and 
one-half,  less  5  per  cent,  commission,  to  War- 
ing forthwith,  provided  that  If  Waring  fur- 
nishes a  purchaser  for  said  ranch,  Loomis 
sliall  not  be  entitled  to  retain  any  percentage 
as  commission,  but  In  all  other  resiiects  this 
paragraph  remains  the  same. 

"(d)  Loomis  shall  have  no  right  to  sublet 
or  lease  said  land  or  any  part  thereof  to  any 
third  person. 

"(e)  Loomis  hereby  acknowledges  a  trust 
iu  favor  of  said  Waring  for  an  undivided 
one-half  interest  in  the  whole  of  said  land, 
and  in  the  event  of  his  obtaining  the  para- 
mount title  of  the  United  States  to  said  land 
In  his  own  name,  be  hereby  acknowledges 
an  express  trust  to  the  extent  of  one  undi- 
vided one-half  tliereof  In  favor  of  said  Guy 
Waring  for  the  faithful  administration  of 
which  said  express  trust  he  hereby  binds 
his  heirs,  executors  and  administrators  to 
the  same  extent  as  himself. 

"(f)  Waring  hereby  warrants  Loomis  In 
the  quiet  and  peaceable  possession  of  said 
premises  against  his  own  acts  and  against 
any  and  all  persons  claiming  by,  through  or 
under  hini. 

"Witness  our  hands,"  etc. 

It  was  further  alleged  that,  although  the 
tract  was  described  as  containing  160  acres 
of  land,  the  exact  quantity  was  not  known, 
and  It  was  found  afterwards  to  contain  ap- 
proximately 233  acres,  but  that  It  was,  at 
the  time  the  contract  was  entered  into,  mark- 
ed and  bounded  by  fences,  buildings,  and  the 
contour  of  certain  bluffs  which  formed  a  nat- 
ural fence  for  a  portion  of  the  property,  and 
that  the  projierty  was  generally  known  as 
the  "Sinlahekln  Ranch."  It  was  further  al- 
leged that,  uiion  the  execution  of  the  con- 
tract above  set  out,  the  appellant  move<l 
from  the  property,  leaving  the  said  Ix>omis 
In  the  sole  possession  thereof,  who  continued 
in  such  sole  possession  until  his  insanity  and 
death,  which  occurred  since  the  commence- 
ment of  this  action;  that  said  Ixramis  at  all 
times  preceding  his  death  held  tlie  property 
under  the  contract  mentioned,  and,  in  ex- 
press recognition  thereof,  paid  the  rent  re- 
served thei-ein:  that  between  the  ISth  and 
25th  days  of  September,  1001,  Loomis  locut- 
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ed  the  land  as  quartz  claims,  under  the  min- 
eral land  laws  of  the  United  States,  under 
various  names  and  surveys,  and  filed  the 
same  for  record,  and  that  the  government 
of  the  United  States  on  the  9th  day  of  June, 
1896,  regularly  issued  patents  for  the  same 
m  the  name  of  the  resirandent  Bogart,  but 
for  the  use  and  benefit  of  Loomis  and  the 
appellant;  that  it  was  not  the  intention  of  the 
parties  to  the  contract  at  any  time  to  procure 
or  attempt  to  procure  a  patent  to  the  lands 
mentioned  under  the  homestead  or  pre-emp- 
tion laws  of  the  United  States,  or  in  any  un- 
lawful way,  but  that  the  method  adopted  by 
Ix>oniis  was  followed,  with  the  approval  and 
consent  of  plaintiff,  in  order  that  a  lawful  ti- 
tle to  the  property  might  be  obtained.  The 
complaint  concludes  with  the  ofiicial  descrip- 
tion of  the  property  as  contained  in  the  pat- 
ents for  the  several  mining  claims^  and  with 
appropriate  allegations  showing  the  interests 
of  the  several  defendants;  averring  that  such 
interests  were  acquired  subsequent  to,  and 
with  knowledge  of,  the  rights  of  the  appel- 
lant. 

The  trial  court  sustained  the  demurrer  on 
the  ground  that  the  contract  sued  uiion  was 
void,  and  the  respondents  contend  tliat  the 
ruling  was  correct,  for  three  reasons:  (1) 
That  the  contract  was  without  consideration; 
(2)  that  the  description  of  the  property  is 
ambiguous  and  uncertain;  and  (3)  that  the 
contract  contemplated  a  fraud  uix>u  the  gov- 
ernment of  the  United  States,  and  is  void 
as  against  public  policy. 

In  support  of  the  first  contention  It  is 
argued  that  the  parties  were  mere  trespassers 
on  the  land  at  the  time  of  the  execution 
of  the  contract,  and  consequently  the  appel- 
lant had  no  interest  therein  which  he  could 
sell  to  Loomis;  that  Loomis  paid  him  In 
cash  for  all  his  interest  in  the  improvements 
on  the  property  at  the  time  of  the  execution 
of  the  contract,  and  hence  there  was  no  con- 
sideration for  the  contract,  and  the  same  was 
void,  as  a  nudum  pactum.  But  this  conten- 
tion is  clearly  untenable.  In  the  first  place, 
the  contract  does  not  warrant  the  assertion 
that  the  appellant  was  paid  for  all  his  in- 
terest in  the  improvements  at  the  time  of  the 
execution  of  the  contract.  The  natural  im- 
port of  the  language  used  is  that  Loomis  was 
to  pay  Waring  the  sum  mentioned  as  Loomis' 
part  of  the  cost  of  the  dwelling  house  lately 
occupied  by  Waring,  not  Warlng's  part  of 
the  cost;  and  this  natural  construction  coin- 
cides with  the  other  conditions  of  the  lease, 
which  the  construction  put  upon  it  by  the 
respondents  does  not.  In  the  second  place, 
the  parties  were  not  trespassers  on  the  land. 
While  the  United  States  statutes  declare  it 
unlawful,  in  certain  instances,  to  inclose 
parts  of  the  public  domain,  such  statutes 
have  no  application  when  the  inclosure  is 
made  in  good  faith,  with  the  intent  lawfully 
to  aotinire  title  to  the  property  at  some  fu- 
ture time  under  the  general  laws  of  the  gov- 
ernment.   While  such  occupation  gives  no 


right  as  against  the  government,  the  occu- 
pants are  not  technically  trespassers.  No 
individual  can  interfere  with  their  posses- 
sion or  compel  them  to  leave — both  the  laws 
of  the  United  States  and  of  this  state  contain 
provisions  for  the  prevention  of  that — ^and 
such  possessory  rights  have  always  been  rec- 
ognized, not  only  among  individuals,  but  by 
the  courts,  as  of  value,  and  subjects  of  barter 
and  sale.  Lamb  v.  Davenport,  18  Wall.  307, 
21  L.  Ed.  759;  Tarpey  v.  Madsen,  178  U.  S. 
215,  20  Sup.  Ct.  849,  44  L.  Ed.  1042.  There 
was,  under  any  view  of  the  contract,  a  con- 
sideration sufficient  to  support  it,  as  between 
the  parties  and  their  privies. 

The  second  objection  is  equally  without 
merit.  How  effective  the  description  might 
be  against  an  innocent  purchaser  for  value, 
having  only  constructive  notice.  It  Is  not  nec- 
essary here  to  determine.  But  as  between 
the  parties  the  description  is  clearly  suffi- 
cient. 

The  third  objection  can  be  sustained  only 
on  the  assumption  that  the  parties  to  the 
contract  intended  at  the  time  they  entered 
into  it  to  obtain  title  to  the  land  therein  de- 
scribed in  fraud  of  the  United  States.  The 
contract,  however,  is  far  from  declaring  that 
such  was  their  purpose.  While  it  does  refer 
to  the  land  as  a  "ranch,"  and  make  provision 
concerning  the  payment  of  rent  in  hay,  and 
provide  that  the  vendee  shall  apply  for  and 
obtain  patent  thereto  if  he  can,  "when  the 
same  are  in  market,"  yet  tlicse  provisious 
are  not  necessarily  Inconsistent  with  an  hon- 
est intent  on  the  part  of  the  parties.  There 
are  various  ways  by  which  title  can  be  ac- 
quired to  the  public  land  of  the  United 
States,  even  though  it  be  agricultural  in 
character,  only  some  of  which  are  inconsist- 
ent with  a  contract  of  this  kind.  This  being 
the  case,  It  will  not  be  presumed  that  the 
parties  Intended  to  violate  the  law.  On  the 
contrary,  It  Is  a  rule  of  interpretation  that 
when  a  contract  is  open  to  two  constructions, 
by  one  of  which  it  would  be  lawful,  and  the 
other  unlawful,  the  former  must  be  adopted. 
Moreover,  it  is  alleged  in  the  complaint  that 
the  parties  had  no  intent  to  acquire  title 
to  the  land  in  a  manner  inconsistent  with 
the  terms  of  the  contract  or  in  violation  of 
the  laws  of  the  United  States,  and  It  Is  fur- 
ther alleged  that  they  did  not  so  acquire  it. 
It  would  seem  that  this  alone  would  be  sutU- 
cieut,  as  against  the  naked  presumption  that 
the  parties  might  have  had  some  other 
thought  in  mind  when  they  entered  into  the 
contract. 

We  conclude,  therefore,  that  the  contract 
is  not  void  on  its  face,  and  that  the  com- 
plaint states  a  cause  of  action.  The  judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed, with  instruction  to  reinstate  the  case, 
and  to  require  the  defendants  to  answer  to 
the  merits. 

DUNBAR,  ANDERS,  and  HADLEY,  JJ, 
concur. 
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STATE  ex  rel.  EOYAL  v.  LINN,  Judge. 
(Supreme  Court  of  Washington.  April  26, 1004.) 

APPEAL — STATEMENT  OF  FACTS — BIGHT  TO  WITH 
DRAW    FOB    AMENDMENT. 

1.  Under  2  BallinKer'a  Ann.  Codes  &  St.  t 
5058,  providing  that,  when  a  proposed  state- 
ment of  facts  has  been  filed  and  certified,  if  no 
proposed  amendments  thereto  are  served  within 
10  days,  the  statement  as  proposed  shall  be 
deemed  agreed  to,  and  shall  be  certified  by  the 
judge,  the  court  hag  no  power  to  permit  the 
withdrawal,  for  purposes  of  amendment,  of  a 
statement  which  has  been  served  and  filed, 
though  the  time  for  filing  the  same  has  not  ex- 
pired. 

OriRlnal  application  for  a  writ  of  prohi- 
bition by  the  state  of  Washington,  on  the 
relation  of  M.  G.  Royal,  as  guardian  ad  litem 
of  Charles  H.  Dlxson,  a  minor,  against  O.  V. 
I.lim.  judge  of  the  superior  court  of  Thurston 
,  and  Mason  counties.    Writ  granted. 

Troy  &  Falknor,  for  relator.  Israel  & 
Mackay,  for  respondent. 

PER  CURIAM.  This  is  an  original  appli- 
cation In  this  court  for  a  writ  of  prohibition, 
directed  to  the  superior  court  of  Thurston 
county,  and  to  the  Honorable  O.  V.  Linn, 
judge  thereof.  The  conceded  facts  are  sul>- 
stantlally  as  follows:  In  a  certain  cause 
pending  In  said  court,  the  relator  herein  pro- 
cured a  judgment  against  the  Northern  Pa- 
cific Railway  Company.  The  latter  filed  and 
served  a  proposed  statement  of  facts.  Ten 
days  expired,  and  no  amendments  were  of- 
fered by  the  relator,  and  thereupon  the  court 
certified  the  proposed  statement;  but  there 
was  included  In  it,  as  certified,  a  page  of 
purported  exceptions  concerning  the  court's 
Instructions,  which  was  not  included  in  the 
proposed  statement  as  originally  filed  and 
served.  Thereafter  this  relator  moved  the 
court  to  strike  said  page  from  the  statement 
of  facts,  for  the  reason  that  the  contents 
thereof  were  never  made  part  of  the  record, 
and  no  copy  was  ever  served  upon  the  re- 
lator as  a  part  of  the  proposed  statement. 
The  motion  also  asked  the  court  to  correct 
Its  certificate  to  the  statement  of  facts  so 
RS  to  show  the  truth  with  regard  to  said 
page,  and  that  It  was  incorporated  In  the 
statement  without  notice  to  the  relator.  The 
facts  stated  In  relator's  said  motion,  and  In 
aflldavlts  supporting  the  same,  were  not  con- 
troverted; but  the  aforesaid  defendant  in 
that  action  thereupon  moved  the  court  for 
permission  to  withdraw  and  strike  from  the 
flies  the  said  statement  for  the  purpose  of 
amending,  refiling  and  serving  the  same,  with 
a  view  to  Its  settlement  as  amended.  The 
respondent  was  about  to  grant  the  latter  mo- 
tion, when  the  application  herein  was  made 
for  a  writ  from  this  court  to  prevent  such 
threatened  action.  An  alternative  writ  was 
Issued,  and  upon  the  return  thereto  a  hear- 
ing was  had. 

Respondent  urges  that,  by  reason  of  the 
order  extending  the  time  for  filing  a  state- 
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ment  of  facts  In  said  cause,  the  time  has  not 
yet  expired;  that  the  statement  now  on  file 
may  be  withdrawn,  and  a  new  proposed 
statement  filed,  within  the  time  limit.  We 
think  not,  within  the  statute  and  the  former 
rulings  of  this  court.  Section  5058,  2  Ballln- 
ger's  Ann.  Codes  &  St.,  provides  that,  when 
a  proposed  statement  of  facts  has  been  filed 
and  served.  If  no  proposed  amendments 
thereto  shall  be  served  within  10  days,  the 
statement  as  proposed  "shall  be  deemed 
agreed  to,"  and  shall  be  certified  by  the 
judge.  In  State  ex  rel.  Hersner  v.  Arthur, 
7  Wash.  338,  35  Pac.  120,  this  court  held 
that  In  such  case  the  trial  judge  has  no  duty 
of  investigation  imposed  upon  him,  and  shall 
certify  the  statement  as  proposed.  The 
above  case  was  followed,  and  the  same  rule 
adhered  to,  in  State  ex  rel.  Petterley  v. 
Griffin,  32  Wash.  67,  72  Pac.  1030.  By  the 
filing  and  service  of  a  proposed  statement, 
the  proposing  party  thereby  waives  any  fur- 
ther time  Included  within  the  statutory  or 
extended  limit  In  the  absence  of  some 
fraud  in  the  premises,  he  must  be  presumed, 
in  law,  to  know  what  the  proposed  statement 
contains,  and  to  intend  that  its  contents  shall 
lie  what  they  are.  When,  therefore,  he  has 
proposed  a  statement  which  is  unobjection- 
able to  his  adversary,  the  law  provides  that 
after  10  days  the  court  shall  certify  it  as  If 
it  were  an  agreed  statement  in  the  case. 
We  therefore  think  the  respondent  should 
deny  the  motion  for  leave  to  withdraw  and 
reflle  the  proposed  statement  in  amended 
form,  and  also  that  the  original  statement, 
as  proposed,  should  be  certified. 
The  writ  should  issue  accordingly. 


INGERSOLL  et  al.  v.  ROUSSEAU. 
(Supreme  Court  of  Washington.  April  23, 1904.) 

DISOBDEBLT  HOUSE— PUBLIC  NUISANCE— CON- 
TINUING OFFENSE-LIMITATIONS— ADJOINING 
PBOPEIETOBS— BIGHTS  BUNSINO  WITH  LAND 
— EQUITABLE  JUBISDtCTION  —  INJUNCTION  — 
ADEQUATE  BEMEDY  AT  LAW— DEFENSES. 

1.  The  right  of  a  landowner  to  restrain  an 
adjoining  property  owner  from  permitting  bis 
property  to  be  used  as  a  bouse  of  ill  fame  is  a 
property  right  running  with  the  land,  and  it 
was  therefore  immaterial  that  defendant's  prem- 
ises were  so  used  before  plaintiffs  purchased 
their  property. 

2.  The  illegal  use  of  property  as  a  house  of 
ill  fame  constitutes  a  continuing  injury  to  a'h 
adjoining  property  owner,  which  is  therefore  un- 
affected D.V  lapse  of  time. 

3.  The  fact  that  municipal  authorities  toler- 
ated the  maintenance  of  a  bouse  of  111  fame  on 
defendant's  property  was  no  defense  to  a  suit  to 
enjoin  such  maintenance  by  an  adjoining  prop- 
erty owner. 

4.  A  change  in  the  construction  of  a  building 
used  as  a  bawdyhouse  is  no  defense  to  suit  to 
enjoin  such  use,  unless  the  change  did  away  en- 
tirely with  the  injury. 

5.  Where  an  adjoining  proprietor  was  com- 
pelled to  witness  indecent  conduct  of  the  in- 
mates of  a  bawdyhouse,  and  to  listen  to  the 
loud,  boisterous,  and  indecent  noises  made  by 
them  and  their  dissolute  companions,  he  thereby 
suffered  a  special   injury,   different  from   that 
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onffered  by  the  general  public,  and  was  there- 
fore entitled  to  enjoin  the  same,  notwithstanding 
the  maintenance  of  such  place  was  a  public 
nuisance. 

6.  Since  the  legal  remedies  available  to  an  ad- 
Joining  landowner  to  suppress  the  maintenance 
of  a  house  of  ill  fame  by  indictment  and  b:r  suit 
for  damages  are  not  so  effectual  as  the  equitable 
remedy  by  injunction,  equity  has  jurisdiction  to 
enjoin  the  maintenance  of  such  places. 

Appeal  from  Superior  Court,  Snohomish 
County;  John  C.  Denney,  Judge. 

Suit  by  E.  E.  IngersoU  and  another  against 
E.  Rousseau.  From  a  decree  In  favor  of 
plaintiffs,  defendant  appeals.    Affirmed. 

Brownell  &  Coleman,  for  appellant 

FULLERTON,  C.  J.  This  action  was 
brought  by  the  respondents,  who  were  plain- 
tiffs below,  to  enjoin  the  appellant  from 
maintaining  or  permitting  to  be  maintained 
houses  of  ill  fame  on  certain  real  property 
owned  by  him,  situated  In  the  city  of  Ever- 
ett. The  trial  was  had  before  the  court 
without  a  Jury,  and  resulted  in  a  permanent 
injunction  against  the  appellant. 

The  trial  court  found.  In  substance,  that 
the  respondents  and  appellant  owned  lots  In 
the  city  of  Everett  lying  adjacent  to  each 
other;  that  the  respondents  used  their  lots 
as  places  of  residence  for  themselves  and 
their  families,  while  the  appellant  had  erect- 
ed on  his  property  certain  buildings  or  struc- 
tures which  he  had  divided  in  rooms  or  com- 
partments known  as  "cribs,"  and  which  he 
leased  to  dissolute  and  abandoned  women  to 
he  used  ai  places  of  prostitution.  The  court 
further  found  that  these  women  employ  other 
dissolute  and  abandoned  women  as  prosti- 
tutes, who  exhibit  themselves  In  the'  win- 
dows and  at  the  doors  of  the  houses,  and  on 
the  verandas  and  sidewalks  in  front  of  the 
same,  dressed  In  an  indecent  and  Immodest 
manner,  and  solicit  men  passing  along  the 
street  to  enter  the  houses  for  immoral  pur- 
ix)ses;  that  these  women  draw  around  them 
drunken  and  dissolute  men,  who  engage  with 
them  in  drunken  orgies,  and  In  loud  and 
indecent  talk,  and  noisy  and  boisterous  con- 
duct. The  court  found  that  the  effect  of 
these  acts  was  to  render  the  respondents' 
properties  unfit  for  residence  purposes  and 
undesirable  for  any  lawful  business,  greatly 
depreciating  them  in  value;  that  the  injury 
was  Irreparable  and  incapable  of  being  com- 
pensated for  in  damages,  and  would  continue 
as  long  as  the  appellant  permitted  his  prem- 
ises to  be  used  for  such  unlawful  purposes. 
The  court  further  found,  however,  that  the 
respondents  purchased  their  property  after 
the  appellant  had  constructed  his  cribs  and 
had  begun  to  use  his  property  for  the  above- 
mentioned  purposes.  The  evidence  also,  per- 
haps. Justified  findings  to  the  effect  that  the 
appellant's  property  is  In  that  part  of  the 
city  of  Everett  where  the  city  authorities 
compel,  as  far  as  they  can,  abandoned  and 
dissolute  women  to  reside,  who  ply  their  nox- 
ious trade,  and  also  that  the  appellant,  after 


the  commencement  of  this  action,  but  before 
the  trial,  remodeled  his  cribs,  making  them 
less  conspicuous  from  the  streets  and  sur- 
rounding property  than  they  were  before; 
but  it  appeared  that  they  were  still  used  and 
intended  to  be  used  as  bawdyhouses,  and  It 
did  not  appear  that  this  change  would  ma- 
terially affect  the  injury  done  to  the  sur- 
rounding property  by  the  uses  to  which  they 
were  being  put. 

The  appellant  excepted  to  certain  of  the 
court's  findings  on  the  ground  that  they  were 
not  supported  by  the  evidence,  and  has  In- 
cluded his  exceptions  in  his  assignments  of 
error.  While  he  has  not  seriously  pressed 
this  point  in  his  argument,  we  have  neverthe- 
less examined  the  evidence  with  that  thought 
In  view,  and  have  no  hesitancy  In  saying  that 
the  evidence  abundantly  sustains  the  find- 
ings. And  we  may  state  here,  also,  that  the 
finding  to  the  effect  that  the  appellant  began 
making  this  particular  use  of  his  property 
before  the  respondents  purchased  their  prop- 
erties, and  the  additional  findings  suggested, 
do  not,  in  our  opinion,  affect  the  controversy, 
although  the  appellant  seems  to  regard  tliem 
as  of  some  importance.  The  right  of  the  re- 
spondents to  maintain  an  injunction.  If  that 
right  exists  at  all,  Is  a  property  right.  It 
runs  with  the  land,  so  to  speak,  and  existed 
In  favor  of  the  grantors  of  the  respondents, 
and  passed  to  them  by  the  purchase  of  the 
properties.  Moreover,  the  injury  is  a  con- 
tinuing one,  constantly  giving  rise  to  a  new 
cause  of  action,  and  lapse  of  time  bars  a 
recovery  only  for  a  completed  offense.  As  to 
the  other  matters  suggested.  If  it  be  true 
that  the  city  authorities  tolerated  bawdy- 
bouses  on  the  appellant's  property,  that  fact 
would  not  legalize  their  maintenance  there — 
much  less  would  it  authorize  their  main- 
tenance, if  such  maintenance  injuriously  af- 
fected the  respondents'  properties;  and  the 
change  In  the  cribs  could  not  be  a  defense 
unless  It  was  shown,  which  it  was  not.  that 
the  change  did  away  entirely  with  the  In- 
Jury. 

The  principal  contention  on  the  part  of 
the  appellant  is  that  injunction  is  not  the 
proper  remedy.  It  is  argued  (1)  that  it  was 
not  made  to  appear  that  the  acts  complained 
of  were  specially  injurious  to  the  respond- 
ents, or  that  they  suffered  a  special  Injury, 
differing  In  kind  from  that  suffered  by  the 
general  public;  and  (2)  that  the  respondents 
bad  a  plain,  speedy,  and  adequate  remedy  at 
law  for  the  nuisance,  if  It  be  one. 

The  first  of  these  objections  requires  no 
serious  consideration.  The  respondents  suf- 
fer not  only  all  the  inconveniences  the  gen- 
eral public  suffer  because  of  the  maintennnce 
of  the  nuisance,  but.  In  addition  thereto,  they 
are  compelled  to  become  witnesses  to  the  in- 
decent conduct  of  the  inmates  of  the  houses, 
and  listeners  to  the  loud,  boisterous,  and  in- 
decent noises  made  by  them  and  their  disso- 
lute companions.  The  Injury  caused  the  re- 
spondents by  these  conditions  is  clearly  epC' 
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cial  and  different  tn  kind  from  that  suffered 
by  the  genera]  public,  who  are  not  compelled 
to  be  either  such  witnesses  or  listeners. 

The  second  contention  of  the  appellant, 
while  not  entirely  free  from  dlfHeuIty,  we 
think  Is  also  without  merit.  It  will  be  re- 
membered that  courts  of  equity  have  from 
the  earliest  times  exercised  jurisdiction  to 
prevent  and  abate  public  nuisances,  notwith- 
standing there  have  concurrently  existed  the 
common-law  remedies  of  Indictment  and  ac- 
tion on  the  case.  The  jurisdiction  was 
grounded  on  the  inadequacy  of  the  legal 
remedies;  It  being  within  the  power  of  courts 
of  equity  not  only  to  abate  an  existing  nui- 
sance, but  to  do  what  the  courts  of  law 
could  not  do— interpose  and  prevent  threat- 
ened nuisances,  and  by  a  perpetual  injunc- 
tion make  their  remedies  effectual  throughout 
all  future  time.  It  may  be  true,  as  has  been 
suggested,  that  no  case  can  be  found  In  the 
earlier  English  reports  where  a  court  of  equi- 
ty has  Interfered  by  injunction  at  the  suit  of 
a  private  person  to  enjoin  the  maintenance 
of  a  bawdyhouse,  but  it  Is  equally  true  that 
there  is  no  precedent  the  other  way.  Doubt- 
less it  is  some  evidence  that  Jurisdiction  does 
not  exist  in  a  given  case  to  show  that  it  has 
never  been  exercised  in  like  cases,  but  the 
persuasive  force  of  such  evidence  is  weak  or 
tstrong  owing  to  the  presence  or  absence  of 
cases  announcing  the  same  or  similar  prin- 
ciples. Here  such  cases  are  plentiful.  Prece- 
dents are  abundant  where  equity  has  inter- 
fered by  Injunction  to  prevent  and  abate 
public  nuisances  against  which  there  existed 
the  same  common-law  remedies  of  indict- 
ment and  action  on  the  case  that  existed 
against  the  maintenance  of  a  bawdyhouse. 
2  Story's  Eq.  Jur.  §§  021,  923,  924;  Attorney 
General  v.  Forbes,  2  Mylne  &  Craig,  129,  130. 
It  would  seem,  therefore,  that,  if  equity  re- 
fused to  exercise  such  Jurisdiction  in  the  case 
of  bawdyhouses,  it  was  for  some  reason 
other  than  for  lack  of  Jurisdiction. 

The  next  question  Is,  has  the  rule  been 
changed  by  statute?  The  statutory  legal 
remedies  against  public  nuisances  are  much 
the  same  as  those  of  the  common  law.  They 
consist  of  an  Information  or  indictment,  and 
a  civil  action  for  damages,  with  the  added 
element  of  a  warrant  of  abatement  in  case  of 
a  conviction  or  of  a  recovery.  The  first  of 
these  is  notoriously  Inadequate  to  protect 
the  rights  of  a  person  specially  injured,  for 
the  very  sufficient  reason  that  he  has  neltlier 
the  right  to  institute  such  an  action,  nor  con- 
trol it  after  it  has  been  instituted.  These 
rights  belong,  properly  enough,  to  the  public 
officers,  who  may  or  may  not  see  fit  to  exer- 
cise them  in  the  particular  case.  The  rem- 
edy afforded  by  an  action  of  damages  Is  more 
efficient,  but  it  is  nevertheless  inadequate, 
because  the  Judgment  caimot  be  made  contin- 
uing In  its  operation.  When  the  damages 
recovered  are  paid,  and  the  warrant  of  abate- 
ment is  executed  and  returned,  the  Judgment 
U  satisfied.    The  guilty  party  may  on  the 


next  day  create  a  new  nuisance  Of  the  same 
kind  at  the  same  place,  and  the  only  legal 
remedy  therefor  Is  a  new  action,  a  new  re- 
covery, and  another  waiTant  of  abatement, 
whereas  a  court  can,  by  the  equitable  relief 
of  injunction,  not  only  abate  the  existing  nui- 
sance, but  it  can  forbid  the  creation  of  other 
or  similar  nuisances  in  the  future,  entering  a 
Judgrmeut  that  will  support  an  execution 
whenever  Its  terms  are  violated.  The  Juris- 
diction of  the  courts  to  interfere  by  injunc- 
tion against  public  nuisances  can  rest,  under 
the  statute,  therefore,  on  the  same  ground  it 
rested  while  the  common-law  remedies  ware 
in  force— on  the  ground  of  the  Inadequacy  of 
the  legal  remedies. 

For  precedents  where  the  modem  courts 
have  Interfered  to  prevent  and  abate  public 
nuisances  other  than  those  of  the  character 
in  question  here,  we  need  not  look  beyond 
our  own  decisions.  In  Carl  v.  West  Aber- 
deen Land,  etc.,  Co.,  13  Wash.  C16,  43  Pac. 
890,  we  affirmed  a  Judgment  enjoining  a 
boom  company  from  obstructing  a  navigable 
stream,  and  in  Smith  v.  Mitchell,  21  Wash. 
530.  58  Pac.  607,  75  Am.  St.  Rep.  858,  we 
affirmed  a  judgment  enjoining  the  defendant 
from  obstructing  a  public  highway;  each  of 
such  acts  being  subject  to  the  legal  reme- 
dies of  information  or  indictment  and  an  ac- 
tion for  damages.  It  is  true,  this  is  the  first 
instance  In  this  state  where  the  remedy  has 
been  sought  against  a  bawdyhouse,  but  there 
Is  nothing  In  the  character  of  this  particular 
form  of  nuisance  that  prevents  its  exercise 
against  It.  If  it  can  be  exercised  to  abate 
such  public  nuisances  as  obstructions  to  high- 
ways, and  the  like,  when  they  become  spe- 
cially injurious  to  particular  individuals,  it 
would  be  strange  indeed  If  it  were  without 
Jurisdiction  against  this  most  baneful  of  all 
public  nuisances,  which  not  only  destroys 
for  lawful  use  all  property  surrounding  it, 
but  corrupts  and  degrades  the  morals  of  the 
community  as  well. 

But  we  are  not  without  precedent  for  the 
precise  case.  While  the  precedents  are  not 
many,  the  majority  of  those  that  do  exist, 
and  we  think  the  better-reasoned  cases,  hold 
that  com-ts  of  equity  have  such  Jurisdiction. 
The  earliest  case  called  to  our  attention  Is 
that  of  Hamilton  v.  Whltridge,  11  Md.  128, 
09  Am.  Dec.  184.  There  the  court  noticed 
the  absence  of  precedent,  but  rested  Its  de- 
cision on  analogous  cases,  the  reason  and 
spirit  of  which  supported  the  rule;  saying 
that  tliere  was  Jurisdiction  In  equity  to  en- 
join whenever  the  nature  of  the  InJiKy  is 
such  that  It  cannot  be  adequately  compensat- 
ed by  damages,  or,  from  Its  continuance  or 
permanent  mischief,  will  occasion  a  constant- 
ly recurring  grievance.  In  Anderson  v.  Doty, 
33  Hun,  1(50,  the  Jurisdiction  was  denied;  the 
court  saying  that  a  bawdyhouse  Is  a  nui- 
sance, because  It  Is  a  crime,  and  that  the 
proper  tribunal  In  which  to  abate  it  is  the 
criminal  court.  The  appellate  court  of  the 
same  state,  however,  in  Cranford  et  aL  v. 
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Tyrrell,  128  N.  T.  341,  28  N.  E.  514,  without 
noticing  the  previous  case,  held  that  an  In- 
junction would  lie;  the  court  saying:  "One 
who  uses  his  property  lawfully  and  reason- 
ably, in  a  general  legal  sense,  can  do  injury 
to  nobody.  In  the  full  enjoyment  of  his  le- 
gal rights  in  and  to  his  property,  the  law  will 
not  suffer  a  man  to  be  restrained,  but  his  use 
of  the  property  must  be  always  such  as  In 
no  manner  to  invade  the  legal  rights  of  his 
neighbor.  The  rights  of  each  to  the  enjoy- 
ment and  use  of  their  several  properties 
should,  in  legal  contemplation,  always  be 
equal.  If  the  balance  is  destroyed  by  the 
act  of  one,  the  law  gives  a  remedy  In  dam- 
ages, or  equity  will  restrain.  If  the  use  of  a 
property  is  one  which  renders  a  neighbor's 
occupation  and  enjoyment  physically  uncom- 
fortable, or  which  may  be  hurtful  to  the 
health,  as  where  trades  are  conducted  which 
are  offensive  by  reason  of  odors,  noises,  or 
other  injurious  or  annoying  features,  a  pri- 
vate nuisance  is  deemed  to  I>e  established, 
against  which  the  protection  of  a  court  of 
equity  power  may  be  invoked.  In  the  present 
case  the  indecent  conduct  of  the  occupants  of 
the  defendant's  house,  and  the  noise  there- 
from, Inasmuch  as  they  rendered  the  plain- 
tiffs' house  unfit  for  comfortable  or  respecta- 
ble occupation,  and  unfit  for  the  purposes  It 
was  intended  for,  were  facts  which  consti- 
tuted a  nuisance,  and  were  sufficient  grounds 
for  the  maintenance  of  the  action.  If  it  was 
a  nuisance  which  affected  the  general  neigh- 
borhood, and  was  the  subject  of  an  indict- 
ment for  Its  unlawful  and  immoral  features, 
the  plaintiffs  were  none  the  less  entitled  to 
their  action  for  an  Injury  sustained,  and  to 
their  equitable  right  to  have  its  continuance 
restrained."  In  Neaf  v.  Palmer,  103  Ky. 
4aO,  45  S.  W.  500,  the  jurisdiction  was  denied, 
or,  perhaps  more  accurately,  the  court  refus- 
ed to  exercise  it  la  this  class  of  cases.  The 
court  noticed  the  cases  of  Anderson  t.  Doty 
and  Hamilton  v.  W'hltrldge,  saying  that  it 
could  not  follow  the  latter  "without  doing 
violence  to  the  long-established  practice  In 
this  state  of  relegating  the  enforcement  of 
any  laws  against  crime  to  the  criminal 
courts."  Later  cases  are  Blageu  v.  Srilth, 
34  Or.  394,  50  Pac.  292,  44  L.  It.  A.  522,  de- 
cided March  13,  1899,  and  Weakley  v.  Page, 
102  Teim.  178,  33  S.  W.  551,  4<}  L.  B.  A.  552, 
decided  March  10,  1800,  each  affirming  the 
Jurisdiction.  These  cases  are  ably  argued  by 
the  judges  rendering  the  opinions,  and  show 
beyond  question  that  courts  of  equity  have 
power  to  enjoin  this  particular  character  of 
nuisance,  and  tliat  it  is  their  duty  to  do  so 
in  all  proper  instances.  Anotlier  case  is  Mar- 
san  V.  French,  01  Tex.  173,  48  Am.  Rep.  272. 
There  it  was  held  that  one  leasing  his  prop- 
erty to  be  used  ns  a  house  of  111  fame  was  re- 
sponsible in  damages  to  a  proprietor  residing 
with  his  family  on  adjacent  property,  and 
that  he  might  be  enjoined  from  continuing  to 
permit  sucli  use  of  his  proiierty.  There  is 
nothing  in  the  case  of  Coffer  v.  Territory,  1 


Wash.  St  325,  25  Pac.  632,  11  L.  R.  A.  296, 
which  denies  the  power  of  a  court  exercising 
equitable  jurisdiction  to  Interfere  by  injunc- 
tion at  the  suit  of  a  private  person  specially 
injured  to  enjoin  the  maintenance  of  a  baw- 
dyhouse.  That  case  is  too  long  to  be  even 
epitomized  here,  but,  if  It  is  pertinent  at  all, 
it  shows  the  Inadequacy  of  the  legal  remedies 
In  cases  of  the  character  of  the  one  before 
us,  and  the  necessity  for  a  more  effective 
remedy. 

We  are  of  the  opinion,  therefore,  that  the 
trial  court  bad  jurisdiction  to  enjoin  the  ap- 
pellant from  leasing  his  property  to  be  used 
as  houses  of  ill  fame,  and  that  the  facts  of 
the  case  waiTanted  the  exercise  of  the  power. 
The  judgment  will  stand  affirmed. 

DUXBAK,  MOUNT,  ANDERS,  and  HAD- 
LKY,  JJ.,  concur. 


STATE  ex  rel.  FISHER  et  al.  v.  KENNAN, 
Judge. 

(Supreme  Court  of  Washington.     April  21, 
1904.) 

EQUITY    JUBISDTCTION—SUBJECT-MATTEB— PER- 
SON—PBOHIBITION. 

1.  It  is  within  the  jurisdiction  of  a  court  of 
equity,  at  the  suit  of  certain  stockholders  of  a 
corporatiou,  to  enjoin  other  persons  claiming  to 
be  stockholders  from  acting  as  such  pending 
procepdings  to  determine  who  are  the  real  stock- 
holders. 

2.  Where  a  suit  was  brought  against  a  cor- 
poration alone,  but  the  court  issued  an  injunc- 
tion against  certain  stockholders  after  they  in- 
tervened and  moved  to  dissolve  the  injunction, 
the  court  had  jurisdiction  of  their  persons. 

3.  Where  equity  has  jurisdiction  of  the  sub- 
ject-matter of  a  suit  against  a  corporation,  a 
writ  of  prohibition  will  not  lie  to  prevent  the  en- 
forcement of  an  injunction  therein  against  stock- 
holders of  the  corporation,  of  whose  persons  it 
has  no  jurisdiction. 

Application  by  the  state,  on  the  relation  of 
Daniel  Fisher  and  others,  for  a  writ  of  pro- 
hibition against  H.  L.  Kennan,  judge  of  the 
superior  court  of  S])okane  county.    Denied. 

W.  C.  Jones  and  A.  H.  Kenyon,  for  re- 
lators. H.  S.  Stoolfire  and  John  C.  Kleber, 
for  respondent. 

PEU  CITRIAM.  The  liUcUe  Dreyfus  Min- 
ing Company  Is  a  corporation  organized  un- 
der the  laws  of  this  state,  with  a  capital 
stock  of  $.">0,(K)0,  divided  into  1,000,000 
sharps,  of  the  par  value  of  5  cents  each.  It 
owns  valuable  mining  property  located  In  this 
state.  For  a  considerable  period  preceding 
June  5,  1903,  one  Howard  J.  Kressly  was  the 
duly  elected  secretary  of  the  corporation, 
and,  by  virtue  of  his  office,  liad  possession 
of  its  books.  Kressly,  while  acting  as  such 
secretary,  issued,  over  the  seal  of  the  compa- 
ny, something  over  1,000,000  shares  of  spuri- 
ous and  fraudulent  stock,  which  he  placed 
upon  the  market  and  sold  to  various  persons. 


1 1.  See  Injunction,  voL  27,  C«nt,  Dig.  |  IM, 
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Differences  afterwards  arose  among  the  hold- 
ers of  the  stock  as  to  who  were  actual  stock- 
holders of  the  corporation,  when,  to  have 
the  matter  determined,  an  action  was  begun 
In  the  superior  court  of  Spokane  county.  In 
which  the  mining  company  was  plaintiff, 
and  ail  of  the  holders  of  its  stock,  whether 
genuine  or  bogus,  were  made  defendants. 
AVhile  this  action  was  pending  a  stockhold- 
ers' meeting  was  called  by  certain  persons 
claiming  to  hold  genuine  stock,  whereupon 
one  WlUard,  who  had  been  excluded  from 
participating  In  the  meeting,  brought  an  ac- 
tion against  such  persons,  seeking  an  injunc- 
tion preventing  them  from  acting  as  stock- 
holders of  the  company,  or  doing  any  busi- 
ness as  such,  until  the  rights  of  the  several 
parties  claiming  to  be  stockholders  could  be 
determined.  This  action  was  nominally 
against  the  corporation  alone,  but  In  It  the 
court  issued  a  temporary  injimction  against 
the  several  persons  purporting  to-  act  as 
stockholders,  as  prayed  for  in  the  complaint. 
Afterwards  the  enjoined  stockholders  inter- 
vened in  that  suit  by  leave  of  court,  and 
moved  to  dissolve  the  injunction.  This  mo- 
tion was  denied,  and  they  appealed  to  this 
court.  Fending  that  appeal  the  same  per- 
sons apply  here  for  a  writ  of  prohibition, 
setting  out  the  fact  that  the  court  intends  to 
enforce  its  writ  of  injunction  pending  the 
appeal,  and  will  punish  them  for  contempt  if 
they  violate  its  order;  setting  out  further  the 
fact  that  there  are  no  board  of  trustees  or 
persons  authorized  to  take  charge  of  the 
business  of  the  company,  that  its  property 
is  being  wasted  and  destroyed,  that  numer- 
ous suits  are  being  brought  against  it,  and 
that  no  persons  are  authorized  to  represent 
the  company  in  defense  of  such  suits;  and 
they  pray  that  this  court  will  Issue  a  writ  of 
prohibition  against  the  court,  preventing 
him  from  enforcing  the  injunctive  order. 

Counsel  for  the  applicants  argue  that  the 
order  was  made  without  jurisdiction  either 
of  the  subject-matter  of  the  action,  or  of  the 
parties  who  are  enjoined  thereby,  and  for 
that  reason  is  of  no  effect  and  void,  and  is  a 
proper  subject  for  the  Issuance  of  the  writ 
But  without  entering  into  an  extended  dis- 
cussion of  the  question,  we  are  of  the  opin- 
ion that  counsel's  position  is  untenable. 
Manifestly,  the  court  bad  jiu:lsdiction  of  the 
subject-matter  of  the  action.  To  enjoin  cer- 
tain of  the  stockholders  of  a  corporation 
from  proceeding  Illegally  and  wrongfully,  at 
the  suit  of  other  stockholders  injured  there- 
by, is  among  the  acknowledged  powers  of  a 
court  of  equity.  Nor  do  we  think  the  ques- 
tion of  lack  of  proper  parties  a  material  one 
now.  It  will  be  remembered  that,  since  the 
writ  issued,  the  stockholders  enjoined  inter- 
vened in  the  action,  and  thereby  became  par- 
ties to  the  same,  even  to  the  extent  of  ap- 
pealing to  this  court  from  the  order.  Clear- 
ly, it  is  now  too  late  for  them  to  claim  that 
the  order  was  made  without  jurisdiction  of 
their  persons.    But  if  the  fact  were  other- 


wise, the  result  would  be  the  same.  As  the 
court  had  jurisdiction  of  the  subject-matter, 
prohibition  will  not  lie  to  prevent  an  errone- 
ous exercise  of  that  Jurisdiction.  State  ex 
rel.  Foster  v.  Superior  Court,  30  Wash.  156, 
70  Pac.  230,  73  Pac.  690. 
The  application  Is  denied. 


8W0PE  et  ux.  T.  CITY  OF  SEATTLE  et  al. 
(Supreme  Court  of  Washington.  April  21, 1904.) 

HITNICIPAI.  C08F0RATI0NS— STREETS  —  ORADB— 
MATERIAL  CHANGE  —  ABUTTING  OWNERS  — 
DAMAGES— PAYMENT— INJUNCTION  —  BONDS — 
INCBEASE  OF  SECURITY- ABUSE  OF  DISCRE- 
TION—REVIEW. 

1.  Where  a  city  attempted  to  change  the  grade 
of  a  Btrpet  so  as  to  permanently  damage  plain- 
ti6E,  witliout  providing  for  or  oCferine  to  pay 
the  damages  so  sustaiaed,  as  required  by  Const, 
art.  1,  §  16,  plaintiff  was  entitled  to  an  in- 
junction. 

2.  An  abutting  property  owner,  though  en- 
titled to  an  injunction  to  restrain  a  municipality 
from  damaging  his  property  by  materially  chan- 
ging the  grade  of  a  street  in  front  thereof,  is 
only  entitled  to  such  injunction  i>endente  lite 
on  executing  a  bond  to  the  adverse  party,  as 
reqnired  by  Ballinger's  Ann.  Codes  &  St.  §54,38. 

3.  Where,  in  a  suit  to  restrain  a  city  and 
certain  contractors  from  materially  changing  a 
street  grade  in  front  of  plaintiff's  property,  a 
bond  to  secure  an  injunction  pendente  lite  was 
duly  given,  the  exercise  of  the  trial  court's  dis- 
cretion in  requiring  a  new  bond  for  the  alleged 
insufficiency  of  the  first,  not  based  on  sufficient 
grounds,  is  reviewable  on  appeal. 

4.  Where,  in  a  suit  to  restrain  a  city  and 
certain  contractors  from  materially  changing  the 
grade  of  a  street  by  which  plaintiff's  property 
was  materially  damaged  without  compensation 
to  plaintiff,  the  complaint  showed  a  clear  vio- 
lation of  plaintiff's  rights  entitling  him  to  an 
injunction,  and  the  court  granted  an  injunction 
pendente  lite  on  the  execution  of  a  nominal 
bond,  it  was  an  abuse  of  the  trial  court's  dis- 
cretion to  order  plaintiff  to  give  a  new  bond 
in  a  sum  nearly  equal  to  the  value  of  his  prem- 
ises, as  a  condition  to  the  maintenance  of  such 
injunction  pendente  lite  on  the  application  of 
the  contractor  alone,  which  did  not  deny  the 
allegations  of  plaintiff's  complaint,  but  merely 
alleged  that,  if  such  contractor  was  not  i)ermit- 
ted  to  continue  the  work,  be  would  sustain 
heavy  damages  growing  out  of  the  idleness  of 
his  teams  and  men  and  by  reason  of  a  penalty 
delay  clause  in  his  contract  with  the  city. 

Certiorari  to  review  an  order  granting  on 
application  to  compel  relator  to  execute  an 
additional  bond  in  a  suit  wherein  relator 
and  others  were  plaintiffs  and  the  city  of 
Seattle  and  others  defendants,  brought  to  re- 
strain defendants  from  changing  a  certain 
street  grade.     Order  reversed. 

C.  L.  Parker,  for  plaintiffs.  Mitchell  Gil- 
liam and  Hugh  A,  Talt,  for  defendants. 

ANDERS,  J.  On  February  26,  1904,  Jacob 
Swope  and  wife  filed  a  complaint  in  the  supe- 
rior court  in  and  for  King  county,  alleging,  in 
substance,  tluit  they  now  are,  and  at  ail  times 
therein  mentioned  have  been,  the  owners 
and  in  possession  of  lots  13  and  14  In  block 
20  in  Brooklyn  Addition  to  the  city  of  Seat- 
tle, which  said  lots  ure  situated  at  the  north- 
east corner  of  Tenth  Avenue  Northeast  and 
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F'ortieth  Avenue  East,  In  said  city  of  Seattle, 
King  county,  state  of  Washington;  that  the 
surface  of  said  lots  Is  practically  level,  and 
at  a  suitable  and  proper  grade  with  said 
streets  as  they  have  heretofore  existed  for 
the  past  five  or  six  years,  and  as  said  streets 
have  heretofore  been  graded  and  used,  and  as 
the  said  plat  was  accepted  by  the  city  of 
Seattle:  that  on  or  about  the  year  1900  the 
plaintiffs  constructed  a  dwelling  house  upon 
their  said  lots  at  great  expense,  which  they 
have  ever  since  occupied  as  their  home;  that 
said  Tenth  Avenue  Northeast  has  heretofore 
been  graded  and  "sidewalked,"  and  said 
grade  is  a  suitable  one,  and  the  grade  of  said 
streets  at  their  said  Intersection  is  already 
about  five  feet  below  the  surface  of  plain- 
tiffs' said  premises,  and  said  dwelling  house 
was  located  and  built  on  said  premises  with 
reference  to  the  grade  of  said  streets  as  they 
then  existed:  that  there  is  no  necessity,  in 
order  to  improve  said  streets  and  make  them 
suitable  for  public  use,  to  make  any  cut  or 
fill  at  their  said  intersection;  that  the  city  of 
Seattle,  through  its  board  of  public  works, 
has  let  a  contract  to  the  defendant  William 
Stanley  for  regradlng  said  Tenth  Avenue 
Northeast  in  front  of  said  premises,  and  for 
grading  said  Fortieth  Avenue  East  at  the 
south  side  of  said  premises  in  such  a  man- 
ner as  to  cut  down  said  streets  at  their  said 
Intersection  to  a  depth  of  approximately  10 
feet  lower  than  the  grade  of  said  streets  has 
lieretofore  been;  that  in  pursuance  of  said 
contract  the  said  William  Stanley  has  par- 
tially cut  said  Fortieth  Avenue  East  to  a 
depth  lower  than  it  heretofore  was,  and  has 
partially  removed,  and  is  removing,  and  is 
about  still  further  to  remove  the  earth  from 
plaintiffs'  said  property  so  as  to  make  a 
slope  from  the  surface  thereof  down  to  the 
grade  established  by  the  city  of  Seattle,  and 
to  a  depth  of  0  or  10  feet  below  the  present 
surface  of  said  premises;  that  the  said  con- 
tractor has  removed  earth  from  the  plain- 
tiffs' said  premises  to  a  distance  of  several 
feet  back  from  the  front  and  west  marginal 
lines  of  said  premises,  and  is  proceeding  to 
remove  earth  and  soil  from  the  said  prem- 
ises, and  Intends  to  cut  said  premises  and  the 
street  in  front  of  the  same  down  to  a  depth 
of  9  or  10  feet  below  the  present  level  of  the 
street  in  front  of  said  premises,  and  Is  about 
to  remove  a  strip  of  earth  from  the  west  part 
of  said  premises  to  make  them  conform  to 
the  new  grade  as  recently  established  by  the 
city  of  Seattle  for  a  distance  of  18  or  19  feet 
east  and  west  by  a  distance  of  about  83  feet 
north  and  south,  and  for  a  depth  of  from  13 
to  15  feet;  that  the  said  city,  through  Its 
board  of  public  works,  and  by  its  said  con- 
tractor, Is  about  to  lower  the  present  grade 
of  said  streets  about  9  or  10  feet  in  front  of 
plaintiffs'  said  premises;  that,  unless  the  de- 
fendants be  restrained  from  so  doing,  they 
will  immediately  change  the  sti-eet  grade  in 
front  of  plaintiffs'  lots  as  aforesaid,  and  re- 
move approximately  20  per  cent  of  the  sur- 


face of  plaintiffs'  premises  where  they  join 
said  streets,  and  leave  the  balance  of  said 
premises  standing  from  13  to  15  feet  abo%'e 
the  proposed  new  grade  of  said  streets,  and 
that  by  reason  thereof  the  said  premises 
win  be  greatly  damaged  and  injured,  and  It 
will  be  necessary  for  plaintiffs  to  spend  a 
large  sum  of  money  to  build  bulkheads 
around  said  lots  to  retain  the  earth  there- 
in, and  it  will  be  Impossible  for  plaintiffs 
to  drive  onto  said  premises  with  fuel,  and 
will  hereafter  cause  an  annual  increased  ex- 
pense for  getting  fuel  and  other  material 
from  the  streets  to  the  surface  of  said  lots 
and  to  the  plaintiffs'  said  dwelling  house; 
that  the  grade  of  said  streets  as  heretofore 
established  is  an  easy  and  suitable  grade, 
and  such  that  loaded  wagons  can  be  driven 
therefrom  onto  plaintiffs'  premises,  and  the 
change  of  grade  as  proposed  and  now  being 
carried  out  by  defendants  will  not  benefit 
the  plaintiffs'  property,  but,  on  the  con- 
trary, win  damage  it  in  the  sum  of  ?2,000; 
that  none  of  the  defendants  has  made  or 
paid  into  court  for  the  plaintiffs  any  com- 
pensation whatever  for  damaging  their  prem- 
ises as  aforesaid,  but,  on  the  contrary,  they 
claim  and  assume  the  right  to  grade  said 
streets  and  to  remove  plaintiffs'  soil  from 
said  premises  without  first  making  compen- 
sation to  plaintiffs  as  provided  by  law  and 
the  Constitution  of  this  state,  and  that  the 
plaintiffs  have  no  remedy  at  law  to  enforce 
the  payment  of  said  damages  before  suck 
damages  are  committed.  In  their  complaint 
the  plaintiffs  prayed  that  a  restraining  or- 
der be  Issued  enjoining  tlie  defendants  from 
further  proceeding  In  the  grading  of  said 
streets,  and  from  removing  any  earth  from 
plaintiffs'  said  premises,  until  just  compen- 
sation be  made  for  taking  and  damaging  said 
premises,  and  that  a  time  lie  set  by  the  court 
in  said  restraining  order  within  which  com- 
pensation shall  be  made,  and  that  it  be  fur- 
ther ordered  that  upon  failure  to  make  such 
compensation  within  the  time  limited  by  the 
court  the  restraining  order  be  made  perma- 
nent, and  the  defendants,  and  each  of  tbem. 
and  their  agents  and  employes,  be  ordered 
and  directed  forthwith  to  cease  all  work  and 
all  further  proceedings  in  grading  said 
streets  until  the  further  order  of  the  court, 
and  for  their  costs  and  disbursements. 

At  the  time  of  filing  their  complaint  the 
plaintiffs  filed  an  affidavit  of  Jacob  Swope, 
which  is  practically  a  repetition  of  the  alle- 
gations of  the  complaint,  and  upon  the  com- 
plaint and  accompanying  affidavit  they  mov- 
ed tlie  court  for  a  restraining  order  direct- 
ing the  defendants  to  refrain  from  doing  any 
of  the  acts  complained  of  in  the  complaint 
imtil  the  further  order  of  the  court,  and  to 
show  cause  why  such  temporary  restraining 
order  should  not  be  made  permanent.  An 
order  was  thereupon  issued  directing  the  de- 
fendants, and  each  of  them,  to  appear  before 
Hon.  W.  R.  Bell,  one  of  the  judges  of  said 
court,  on  the  4th  day  of  March,  1904,  at  9:30 
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o'clock  a.  m.,  of  said  day,  or  as  soon  there- 
after as  counsel  could  be  heard,  to  show 
cause  vrhy  such  restraining  order  should  not 
Issue.  An  emergency  order  was  also  entered, 
restraining  the  defendants  and  their  agents 
and  servants  from  suffering  or  committing 
any  of  the  acts  complained  of  until  the  fur- 
ther order  of  the  court.  The  amount  of  the 
bond  to  be  given  by  plaintiffs  was  fixed  at 
f  100,  and  such  bond  was  duly  executed,  ap- 
proved, and  filed  according  to  law.  On 
March  3,  lOOl,  the  defendants  William  Stan- 
ley &  Co.  appeared  In  the  action,  and  moved 
the  court  to  require  the  plaintiffs  to  make, 
execute,  and  file  in  the  cause  an  additional 
bond  conditioned  as  required  by  law  in  the 
penal  sum  of  $5,000.  This  motion  was  based 
apon  all  the  records  and  files  in  the  cause 
and  upon  the  affidavit  of  Samuel  Stanley, 
■which  was  served  and  filed  therewith.  The 
nfildavit  of  Samuel  Stanley  in  support  of  the 
motion  for  an  additional  or  a  larger  bond 
states  that  the  defendant  William  Stanley  is 
a  member  of  the  copartnership  of  William 
Stanley  &  Co.,  wlilch  company  was,  at  the 
time  of  the  commencement  of  this  action, 
engaged  in  grading  the  streets  In  front  of 
the  property  described  in  plaintiffs'  com- 
plaint under  and  pursuant  to  a  contract 
theretofore  entered  into  between  the  city  of 
Seattle  and  William  Stanley  &  Co.;  that  said 
William  Stanley  &  Co.  have  a  large  number 
of  men  and  teams  employed  on  said  work, 
and  by  reason  of  such  fact  the  said  William 
Stanley  &  Co.  are  being  damaged  in  the  sum 
of  not  less  than  |150  per  day  for  each  day 
they  are  prevented  from  continuing  said 
work;  that  said  William  Stanley  &  Co.  are 
limited  by  their  contract  with  the  city  to  a 
certain  time  In  which  to  complete  said  work, 
and  are  bound  by  said  contract  to  pay  a 
large  sum  i)er  day  as  penalty  and  liquidated 
damages  for  each  day  the  completion  of  said 
work  Is  delayed  beyond  the  time  agreed  up- 
on. And  aifiant  further  says  that  he  has 
fully  stated  the  facts  regarding  the  action 
to  one  of  his  attorneys  and  is  advised  by 
him,  and  therefore  alleges  the  fact  to  be, 
that  said  William  Stanley  &  do.  have  a  good 
and  valid  defense  to  said  action. 

Upon  the  showing  thus  made  by  the  con- 
tractors, William  Stanley  &  Co.,  it  was  or- 
dered by  the  court,  on  March  4,  1904,  that  the 
plaintiffs  execute  and  file  a  good  and  suffi- 
cient bond,  conditioned  as  required  by  law, 
in  the  sum  of  .^S.OOO,  the  same  to  be  filed  on 
or  before  March  7,  1904,  and  that  in  the 
meantime  the  temporary  restraining  order 
heretofore  issued  herein  be  suspended,  and 
that  on  failure  of  plalntlfrs  to  file  said  bond 
on  the  morning  of  said  March  7th  the  tem- 
porary order  heretofore  issued  be  vacated 
and  set  aside.  The  plaintiffs  having  failed 
to  comply  with  the  order  last  above  men- 
tione<l  within  the  time  therein  designated, 
the  court  on  the  7th  day  of  March,  1904, 
"vacated,  set  aside,  and  annulle<l"  the  tem- 
porary restraining  order  issued  on  the  2Uth 


day  of  February,  1904.  On  the  following  day 
the  plaintiffs,  by  their  counsel,  applied  to 
this  court  for  a  writ  of  certiorari  to  review 
the  said  rulings  and  orders  of  the  superior 
court  On  March  11,  1904,  the  writ  was  ac- 
cordingly Issued,  commanding  the  superior 
court  in  and  for  King  county  and  W.  R.  Bell, 
one  of  the  judges  thereof,  to  certify  and 
transmit  to  this  court,  at  the  courtroom  there- 
of in  the  city  of  Olympia,  on  the  25th  day  of 
March,  1904,  at  10  o'clock  in  the  forenoon  of 
said  day,  a  transcript  of  the  record  and  pro- 
ceedings in  that  certain  action  then  pending 
in  said  superior  court  wherein  Jacob  Swope 
and  Elizabeth  Swope  are  plaintiffs  and  the 
city  of  Seattle  et  al.  are  defendants.  And 
the  said  court  and  Judge  were  further  or- 
dered and  directed  to  show  cause  before  this 
court  on  said  23th  day  of  March,  1904,  why 
the  order  of  said  superior  court  made  and 
entered  on  March  7,  1904,  setting  aside  the 
temporary  restraining  order  issued  out  of  the 
said  superior  court  on  February  20,  1904, 
should  not  be  vacated  and  annulled,  and  why 
the  said  temporary  restraining  order  should 
not  be  reinstated  without  additional  secur- 
ity from  the  said  plaintiffs,  upon  the  records, 
files,  and  proceedings  before  the  said  su- 
perior court  at  the  hearing  of  the  motion  of 
the  said  William  Stanley  &  Co.  for  addi- 
tional security  from  said  plaintiffs.  The  said 
court  and  the  said  defendants  were  also  re- 
quired and  directed  to  desist  from  any  fur- 
ther proceedings  until  the  further  order  of 
this  court.  In  response  to  this  writ  the  su- 
perior court  certified  and  sent  up  to  this 
court  the  records,  files,  and  proceedings  des- 
ignated in  said  writ,  and  which  we  have 
herelntiefore  set  out  At  the  hearing  the  de- 
fendants appeared  by  counsel,  and  produced 
affidavits  going  to  show  a  defense  to  the  ac- 
tion on  the  merits;  but  it  seems  plain  to  us 
that  In  this  proceeding  we  are  restricted  to 
the  consideration  of  the  record  as  actually 
made  in  the  court  below.  Matters  which 
were  not  presented  to  the  lower  court  can- 
not be  received  here  to  vary  or  contradict 
the  record.  Our  Constitution  (article  1,  §  IC) 
provides  that  "no  private  property  shall  be 
taken  or  damaged  for  public  or  private  use 
without  just  compensation  having  been  first 
made  or  paid  into  court  for  the  owner." 
And  the  plaintiffs,  claiming  that  their  prop- 
erty was  being  taken  and  damaged  for  pub- 
lic use,  filed  their  complaint  for  an  injunc- 
tion, setting  out  the  acts  of  the  defendants 
which  they  deemed  violative  of  their  con- 
stitutional rights.  Upon  the  showing  made 
by  the  plaintiffs— and  which  was  certainly 
sufficient— the  judge  to  whom  the  applica- 
tion was  made  issued  the  temporary  restrain- 
ing order  above  mentioned,  and  fixed  the 
bond  to  be  given  by  plaintiffs  at  a  sum  deem- 
ed by  him  proper  and  reasonable  under  the 
circumstances.  That  injunction  is  a  prefer 
remedy  in  cases  of  this  character  has  uni- 
formly lieen  held  by  this  court.  See  Brown 
T.  Seattle,  5  Wash.  35,  31  Pac.  313,  32  Pac. 
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214,  18  L.  B.  A.  1(51;  OlBon  ▼.  Seattle,  30 
Wash.  687,  71  Pac.  201,  and  cases  cited.  In 
Brown  v.  Seattle,  supra,  this  court,  after  a 
careful  consideration  of  the  constitutional 
proylsion  above  quoted,  and  the  decisions  of 
other  courts  based  upon  similar  provisions, 
announced  the  doctrine  that  damages  are  re- 
coverable from  a  city  by  the  owner  of  land 
abutting  upon  a  street  for  any  permanent  in- 
Jury  inflicted  upon  such  land  by  any  material 
change  of  grade  or  obstruction  to  the  abut- 
ter's access  to  the  street,  when  the  damages 
thus  Inflicted  exceed  the  beneflts  derived 
from  the  grading  or  other  Improvement,  and 
that  wlien  the  proposed  grading  of  a  street 
will  seriously  depreciate  the  value  of  abut- 
ting property  the  grading  may  be  enjoined 
until  the  damages  be  ascertained  and  com- 
pensation made  or  paid  into'  court  for  the 
owner.  And  the  rule  there  laid  down,  as 
was  said  In  Olson  v.  Seattle,  SO  Wash,  687, 
71  Pac.  201,  "has  been  followed  In  practice 
ever  since."  See,  also,  State  ex  rel.  Smith 
T.  Sui)erior  Court,  26  Wash.  278,  6C  Pac.  38.5, 
wherein  the  question  now  under  considera- 
tion was  elaborately  discussed.  But  while  it 
is  clear  that  an  owner  of  property  abutting 
upon  a  street  may,  by  Injunction,  prevent  a 
municipality  from  damaging  the  same,  with- 
out first  making  compensation  therefor,  by 
materially  changing  the  grade  of  the  street 
in  front  thereof,  it  is  equally  clear  that  one 
who  Invokes  the  remedy  of  injunction  and 
asks  for  an  injunction  or  restraining  order 
pendente  lite  must  comply  with  the  statute 
requiring  the  execution  of  a  Itond  to  the  ad- 
verse party.  Balllnger's  Codes  &  St.  i  5438. 
When  a  statute  requires  the  giving  of  a  bond 
as  a  condition  precedent  to  the  granting  of  an 
injunction  or  restraining  order,  the  court  has 
not  the  power  to  disregard  such  statute  and 
dispense  with  the  bond.  2  High  on  Injunc- 
tions (3d  Ed.)  S  1620;  1  Spelling  on  Injunc- 
tions, etc.  (2d  Ed.)  §  935.  See,  also,  Keeler 
V.  White,  10  Wash.  420,  38  Pac.  1134;  Cherry 
&  Parkes  v.  Western,  etc.,  Co.,  11  Wash. 
586,  40  Pac.  130.  But  where  the  bond  given 
for  obtaining  a  preliminary  injunction  is 
shown  to  be  insufllclent,  a  new  bond  may  be 
required  in  a  proper  case  as  a  condition  prece- 
dent to  continuing  such  injunction  to  trial. 
2  High  on  Injunctions  (3d  Ed.)  f  1C2({;  1 
Spelling  on  Injunctions  (2d  Ed.)  {  941.  No 
new  bond,  however,  should  be  ordered  In 
such  cases  unless  good  reason  be  shown  why 
the  bond  already  given  is  insufficient.  In  in- 
junctions and  restraining  orders  the  Legis- 
lature has  confided  the  duty  of  fixing  the 
amount  of  the  Iwnd  to  the  court  or  Judge 
{Cninting  the  order  (Balllnger's  Codes  &  St. 
I  5438),  but  this  Is  a  legal,  and  not  an  arbi- 
trary, discretion,  and,  in  the  language  of  the 
Supreme  Court  of  Louisiana,  "in  case  of 
abuse  and  denial  of  Justice  by  unreasonable 
and  oppressive  requirements,  we  should  not 
hesitate  to  extend  relief."  Bell  v.  Riggs,  37 
La.  Ann.  813. 
The  only  question,  therefore,  for  determi- 


nation In  the  case  at  bar  Is  whether  the 
superior  court,  upon  the  showing  made  by 
the  defendants  Stanley  &  Co.,  was  Justified, 
in  the  exercise  of  the  discretion  vested  in  it 
by  law,  in  ordering  the  plaintiffs  to  execute 
a  new  bond  and  in  annulling  and  setting 
aside  the  bond  originally  required  by  the 
court  and  given  by  the  plaintiffs.  Assuming 
that  the  allegations  of  the  complaint  are 
true,  it  clearly  appears  that  the  city,  by  Its 
agents  and  servants,  was  Inflicting  great  In- 
jury and  damage  upmi  the  plaintiffs'  prem- 
ises. In  direct  contravention  of  one  of  the 
plain  and  mandatory  provisions  of  the  Con- 
stitution. And,  it  thus  appearing  that  the 
plaintiffs'  rights  were  clear  and  that  such 
rights  were  being  Illegally  Invaded  by  the  de- 
fendants, the  court,  in  the  absence  of  a  stat- 
ute requiring  the  giving  of  a  bond,  would 
have  been  fully  warranted  in  issuing  the  re- 
straining order  without  any  security  what- 
ever from  the  plaintiffs.  It  must  be  borne  in 
mind  that  neither  the  city  nor  its  board  of 
public  works  moved  the  court  to  require  the 
plaintiffs  to  give  additional  security.  That 
motion,  as  we  have  already  said,  was  made 
by  Willlnm  Stanley  &  Co.  alone,  and  was 
based  upon  the  records  and  files  in  the  cause 
and  the  aitidavit  of  Samuel  Stanley.  And  it 
will  be  observed  that  that  affidavit  contro- 
verted none  of  the  facts  stated  in  the  verified 
complaint,  or  the  additional  affidavit  of  Ja- 
cob Swope,  one  of  the  plaintiffs.  It  did  not 
show  that  the  city.  Its  officers  and  contract- 
ors, or  either  or  any  of  them,  were  rightfully 
interfering  with  the  property  of  the  plain- 
tiffs, or  even  that  the  defendants  were  doing 
the  things  complained  of  in  the  exercise  of 
a  power  conferred  upon  them  by  statute  or 
by  an  ordinance  of  the  city.  It  simply  set 
out  facts  showing  that  William  Stanley  & 
Co.,  who,  as  we  have  said,  were  merely  the 
agents  and  servants  of  the  city,  will  be 
greatly  damaged  if  prevented  from  grading 
the  streets  adjacent  to  plaintiffs'  premises  in 
accordance  with  the  terms  of  their  contract 
But  the  fact  that  the  contractors  may  be 
bound  to  pay  the  penalty  exacted  by  the  city 
for  delay  in  the  completion  of  their  work 
certainly  constitutes  no  sufficient  reason  why 
the  plaintiffs  should  be  deprived  of  their  con- 
stitutional rights,  or  why  the  plaintiffs  should 
be  required  to  give  a  bond  in  an  amount 
equal  to  the  full  value  of  their  property  in 
order  to  secure  those  rights.  No  brief  has 
been  filed  or  authorities  cited  by  either  party 
to  this  proceeding,  and  we  bive  based  our 
decision  solely  upon  our  view  of  the  law  and 
the  Just  and  equitable  rights  of  the  parties 
as  tliey  are  disclosed  by  the  record  before 
us.  Upon  the  showing  made  before  him,  we 
are  constrained  to  conclude  that  the  learned 
judge  of  the  court  below  was  not  warranted, 
either  in  requiring  the  plaintiffs  to  execute 
the  new  bond  designated  in  his  order,  or  in 
setting  aside  the  bond  theretofore  given  by 
the  plaintiffs  in  compliance  with  the  previ- 
ous order  of  the  court. 
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The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to  re- 
instate the  bond  given  by  plaintiffs  on  Febru- 
ary 26,  1904. 

PULLERTON,  C.  J.,  and  HADLBY  and 
MOUNT,  JJ.,  concur. 


NATHAN  V.  SPOKANE  COUNTY  et  al. 
(Sapreme  Court  of  Washington.  April  19, 1904.) 

TAXATION— STATUTB  —  CONSTITUTIONAL    lAW — 

DISCRIMINATION— DUE  FBOC'ESS  OF  LAW — 

TAXATION  ACCOBDINO  TO  VALUE. 

l.Laws  1899,  p.  295,  c.  141,  «  12  (Pierce's 
Code.  §  8679:  Ballinger's  Ann.  Codes  &  St.  § 
lT40a),  providing  that  when  any  stock  of  goods 
Khali  be  brought  or  sent  into  any  county  sub- 
sequent to  the  1st  day  of  March  in  any  year,  to 
be  sold  or  disposed  of  in  a  place  of  business 
temporarily  occupied  for  their  sale,  without  the 
intention  of  engaging  in  permanent  trade  on 
the  part  of  the  person  owning  them,  or  in  charge 
thereof,  such  person  shall  immediately  notify  the 
county  assessor,  and  thereupon  the  assessor  shall 
at  once  proceed  to  value  the  stock  at  its  true 
value,  and,  on  such  valuation,  taxes  shall  be 
paid  for  state,  county,  and  local  purposes  at  the 
rate  assessed  in  the  taxing  district  in  the  year 
then  current,  is  not  unconstitutional,  as  pro- 
viding a  different  mode  of  assessment  of  persons 
who  bring  or  send  stocks  of  goods  into  the  state. 
and  proceed  in  the  regular  course  of  business 
to  dispose  of  them  in  a  place  of  business  tem- 
porarily used  for  that  purpose,  without  inten- 
tion on  their  part  to  permanently  engage  in 
trade  at  such  place,  and  other  persons  or  prop- 
erty similarly  situated. 

2.  Nor  does  the  fact  that  the  act  fails  to  pro- 
vide for  giving  notice  to  the  owner  of  the  prop- 
erty before  the  assessment  and  levy  of  the  tax 
render  it  unconstitutional,  as  depriving  him  of 
property  without  due  process  of  law,  in  view 
of  L«ws  189.1,  pp.  114,  115,  c.  65.  S  4  (Pierce's 
Code,  8  1306:  Ballinger's  Ann.  Codes  &  St.  { 
.'>741),  providing  that  a  writ  of  error  shall  be 
granted  when  inferior  tribunals,  boards,  or  offi- 
cers exercising  judicial  functions  exceed  their 
jurisdiction  or  act  illegally,  or  to  correct  any 
erroneous  or  void  proceeding,  or  a  proceeding 
not  according  to  the  course  of  the  common  law, 
and  there  is  no  appeal,  nor,  in  the  judgment  of 
the  court,  any  adequate  remedy  at  law;  and 
Pierce's  Code,  c.  5(5,  providing  that  the  court 
issuing  the  writ  is  vested  with  ample  powers  to 
inquire  into  the  merits  of  the  controversy,  and 
give  judgment  either  affirming  or  annulling  or 
modif.ving  the  proceedings  below. 

.3.  The  proviso  to  Laws  1899.  p.  295,  c.  141, 
t  12  (Pierce's  Code,  i  8C79;  Ballinger's  Ann. 
Codes  &  St.  {  1740a),  that  all  persons  having 
paid  the  tax  as  provided  in  that  section  shall, 
at  the  time  of  the  regular  assessment  next  suc- 
ce«»ding  the  payment,  be  allowed  by  the  county 
assessor,  in  making  his  assessment,  a  deduction 
in  a  sum  equal  to  that  part  of  the  entire  as- 
spssment  of  the  previous  year  as  the  number 
of  days  of  the  previous  assessment  year  they 
were  not  in  the  county  bears  to  the  whole  of 
the  assessment  year,  violates  Const,  art.  1,  i  12, 
providing  that  no  law  shall  be  passed  granting 
to  any  citizen,  class  of  citizens,  or  corporation, 
other  than  municipal,  privileges  or  immunities 
which  on  the  same  terms  shall  not  equally  be- 
long to  all  citizens  or  corporations. 

4.  The  proviso  also  violates  Const,  art.  7,  i  1, 
providing  that  all  property,  unless  legally  ex- 
empt, shall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  provided  by  law. 

5.  The  proviso  also  violates  Const,  art.  11,  i 
0,  providing  that  no  county,  nor  the  inhabitants 


thereof,  nor  the  property  therein,  shall  be  re- 
lieved or  discharged  from  its  or  their  propor- 
tionate share  of  taxes  to  be  levied  for  state  pur- 
poses, nor  shall  commutation  for  such  taxes  bt- 
authorized  in  any  form  whatever. 

6.  Inasmuch   as   Laws   1899,   p.   295,   c.   141 
{  12  (Pierce's  Code,  S  8079:    Ballinger's  Ann 
Codes  &  St.  {  1740a),  relating  to  taxation,     < 
complete  in  itself,  fully  authorizing  the  assest 
ment,  levy,  and  collection  of  the  tax  therei 
provided  for,  after  eliminating  the  proviso  there 
of,  the  unconstitutionality  of  the  proviso  doe* 
not  affect  the  validity  of  the  other  portions  o. 
the  section. 

Appeal  from  Superior  Court,  Spokane 
County:  Geo.  W.  Belt,  Judge. 

Action  by  A.  E.  Nathan  against  Spokane 
county  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Uobertson,  Miller  &,  Bosenhaupt,  for  appel- 
lant. Horace  Kimball  and  Miles  Polndexter, 
tor  respondents. 

PER  CURIAM.  This  is  an  action  institut- 
ed in  the  superior  court  of  Spokaae  county 
by  A.  E.  Nathan,  appellant  and  plaintiff  be- 
low, against  Spokane  county,  George  Mudg- 
ett,  as  county  treasurer,  and  A.  P.  Williams, 
county  assessor  of  such  county,  defendants 
and  respondents.  The  object  of  the  suit  Is 
to  enjoin  the  collection  of  $750  taxes  levied 
upon  plaintiff's  property  for  the  year  1901. 
The  court  below  sustained  a  general  demur- 
rer to  the  complaint.  The  plaintiff  elected  to 
stand  on  his  complaint.  The  action  was 
thereupon  dismissed,  and  an  appeal  taken  to 
this  court. 

The  assignments  of  error  present  but  the 
one  question  whether  the  complaint  states 
sufficient  facts  to  entitle  appellant  to  relief. 
His  brief  in  this  court  contains  tlie  following 
statement:  "The  action  was  presented  in  the 
court  below,  and  is  presented  now  to  this 
court,  to  determine  the  constitutionality  of 
section  12,  c.  141,  p.  293,  Sess.  Laws  1899." 
The  transcript  discloses  that  appellant,  in 
order  to  prevent  distraint  of  his  goods  and 
merchandise,  deposited  $750  in  the  hands  of 
the  county  treasurer,  which,  by  stipulation, 
stands  in  lieu  of  a  levy,  If  the  appellant  shall 
be  adjudged  to  pay  the  tax.  The  complaint, 
among  other  things,  alleges  that  on  or  about 
the  10th  day  of  November,  1901,  appellant, 
A.  E.  Nathan,  brought  a  stock  of  goods  and 
merchandise  from  the  state  of  Montana  to 
the  city  and  county  of  Spokane;  that  the 
value  placed  on  such  stock  by  appellant  was 
$8,000;  that  appellant,  immediately  upon  his 
arrival  in  Spokane,  commenced  doing  busi- 
ness as  a  merchant  under  the  style  of  A.  B. 
Nathan  &  Co.,  and  proceeded  in  the  regular 
and  ordinary  course  of  business  to  dispose  of 
bis  merchandise  at  a  place  of  business  in 
said  city  temporarily  used  for  that  purpose, 
without  the  intention  on  the  part  of  appel- 
lant of  permanently  engaging  In  trade  at 
such  place;  that  on  or  about  the  12th  day  of 
.November,  1901,  respondent  A.  P.  Williams, 
the  county  assessor  of  Spokane  county,  by 
himself  and  deputies,  came  into  the  store  of 
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appellant  and  notified  him  that  he  (the  as- 
sessor) would  forthwith  proceed  to  assess 
such  stock  of  goods;  that  appellant  then  and 
there  offered  to  show  to  said  assessor  the  val- 
ue of  such  stock,  and  that  the  same  bad  been 
assessed  and  taxes  paid  thereon  in  Montana 
for  the  then  current  year  (1901);  that  such 
assessor  proceeded  to  assess  such  merchan- 
dise, and  on  the  12th  day  of  November,  1901, 
the  county  treasurer,  George  Mudgett,  came 
to  appellant's  said  place  of  business  and 
threatened  to  distrain  appellant's  goods  un- 
less such  taxes  were  paid;  that,  in  order  to 
prevent  such  levy,  appellant,  under  protest, 
deposited  the  sum  of  $750  in  hands  of  said 
Mudgett.  not  as  county  treasurer,  but  as  a 
private  individual,  pending  the  final  deter- 
mination of  this  controversy;  and  that  this 
has  been  done  with  the  consent  of  the  prose- 
cuting attorney  of  Spokane  county.  The 
complaint  further  alleges  that  the  above  stat- 
ute under  which  this  tax  levy  was  made  is 
unconstitutional,  for  the  following  reasons: 
(1)  The  said  enactment  provides  a  different 
mode  and  manner  of  the  assessment  levied 
against  the  property  of  appellant  than  is  pro- 
vided for  other  persons  and  property  similar- 
ly situated;  (2)  that  there  is  no  provision 
made  for  any  board  of  equalization  or  other 
person  to  hear  and  determine  the  matter  as 
to  the  Justness  of  such  tax,  and  the  value  of 
the  property  sought  to  be  assessed;  (3)  that 
It  provides  for  a  rebate  to  persons  residing 
permanently  in  this  state,  and  is  a  discrlm- 
luatlon  against  persons  temporarily  residing 
therein;  (4)  that  this  law  is  special  in  its 
character,  and  unequal  in  its  application. 

The  provision  of  law  attacked  by  appellant 
is  as  follows:  "Whenever  any  person,  firm 
or  corporation  shall,  subsequent  to  the  first 
day  of  March  of  ony  year,  bring  or  send  into 
any  county  any  stock  of  goods  or  merchan- 
dise to  be  sold  or  disposed  of  in  a  place 
of  business  temporarily  occupied  for  their 
sale,  without  the  intention  of  engaging  In  per- 
manent trade  In  such  place,  the  owner,  con- 
signee or  person  in  charge  of  the  said  goods 
or  merchandise  shall  immediately  notify  the 
county  assessor,  and  thereupon  the  assessor 
Rlmll  at  once  proceed  to  value  the  said  stock 
of  goods  and  merchandise  at  Its  true  value, 
and  upon  such  valuation  the  said  owner,  con- 
signee or  person  In  charge  shall  pay  to  the 
collector  of  taxes  a  tax  at  the  rate  assessed 
for  state,  county  and  local  pui-poses  In  the 
taxing  district  in  the  year  then  current.  And 
It  shall  not  be  lawful  to  sell  or  dispose  of 
any  such  goods  or  merchandise  as  aforesaid 
in  such  taxing  district  until  the  assessor  shall 
have  been  so  notified  as  aforesaid  and  the  tax 
assessed  thereon  paid  to  the  collector.  Ev- 
ery person,  firm  or  corporation  bringing  into 
any  county  of  this  state  goods  or  merchandise 
after  the  first  day  of  March  shall  be  deemed 
subject  to  the  provisions  of  this  section: 
provided,  that  all  persons  having  paid  the 
tax  as  herein  provided  for,  shall  at  the  time 


of  the  regular  assessment  next  succeedine 
said  payment,  be  allowed  by  the  county  as- 
sessor In  making  his  assessment  a  deductloa 
in  a  sum  equal  to  that  part  of  the  entire  as- 
sessment of  the  previous  year  as  the  number 
of  days  of  the  previous  assessment  year  be 
was  not  In  such  county  bears  to  the  whole 
of  such  assessment  year."  Laws  1899,  p.  295, 
c.  141,  §  12  (Pierce's  Code,  §  8679;  3  Bal- 
linger's  Ann.  Codes  &  St  8  1740a). 

Article  7,  §  1,  of  the  Constitution  of  the 
state  of  Washington,  provides:  "All  proper- 
ty In  the  state  not  exempt  under  the  laws  of 
the  United  States,  or  under  this  Constitution, 
shall  be  ta.xed  In  proportion  to  its  value,  to 
be  ascertained  as  provided  by  law."  The  ob- 
ject and  intent  of  the  framers  of  the  Consti- 
tution were  that  all  property  not  exempt  by 
virtue  of  the  provisions  of  such  Instrument 
should  hear  a  tax  In  proportion  to  Its  value; 
that  the  listing,  assessment,  levy,  enforce- 
ment, and  collection  of  taxes,  subject  to  cer- 
tain limitations  unnecessary  to  notice  in  this 
connection,  were  and  are  In  the  discretion  of 
the  Legislature.  The  expediency  of  such  en- 
actments, within  the  limitations  prescribed 
by  this  Constitution,  constitutes  a  subject- 
matter  with  which  the  courts  will  not  Inter- 
meddle. The  Legislature  is  a  branch  of  our 
state  government  co-ordinate  with  the  execu- 
tive and  judicial.  Elach  department  is  sa- 
prenie  within  its  proper  sphere.  The  law- 
making power  is  vested  in  the  Legislature, 
under  the  provisions  of  our  fundamental 
law.  Judge  Cooley,  in  his  able  treatise  en- 
titled Constitutional  Limitations  (5th  Ed.)  p. 
503,  uses  the  following  pertinent  language: 
"The  power  to  Impose  taxes  is  one  so  unlim- 
ited In  force  and  so  searching  In  extent  that 
the  courts  scarcely  venture  to  declare  that  it 
is  subject  to  any  restrictions  whatever,  ex- 
cept such  as  rest  In  the  discretion  of  the  au- 
thority which  exercises  it.  It  reaches  to 
every  trade  or  occupation;  to  every  object  of 
industry,  use,  or  enjoyment;  to  every  species 
of  possession;  and  It  imposes  a  burden 
which,  in  case  of  failure  to  discharge  it,  may 
be  followed  by  seizure  and  sale  or  conflsea- 
tion  of  property."  Again,  at  page  645  of  tlie 
same  treatise,  the  learned  Jurist  observes: 
"What  method  shall  be  devised  for  the  col- 
lection of  a  tax,  the  Legislature  must  deter- 
mine, subject  only  to  such  rules,  limitations, 
and  restraints  as  the  Constitution  of  the 
state  may  have  imposed.  Very  summary 
methods  are  sanctioned  by  practice  and 
precedent." 

This  court.  In  the  case  of  Johnston  ▼. 
Whatcom  County,  27  Wash.  95,  67  Pac.  568. 
construed  the  above  statutory  provision  as 
applying  to  persons,  firms,  or  corporations 
bringing  their  goods  and  merchandise  into 
this  state  from  beyond  Its  boundaries  after 
the  1st  day  of  March,  to  be  sold  or  disposed 
of  in  a  place  of  business  temporarily  occupied 
for  their  sale,  without  the  intention  of  en- 
gaging In  permanent  trade  at  such  place; 
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holding  It  did  not  apply  to  merchants  moTing 
their  goods  from  one  county  into  another 
within  the  state  after  the  1st  day  of  Marcli, 
when  such  goods  had  already  been  listed  and 
assessed  for  taxes  In  the  county  of  the  situs 
of  the  property  at  that  date  for  the  then 
current  year.  It  Is  true  that  the  constitu- 
tionality of  this  statute  was  not  considered 
in  the  shore  case,  but  the  contention  of  ap- 
pellant that  this  enactment  is  unconstitu- 
tional, because  it  '"provides  a  different  mode 
and  manner  of  the  assessment  levied  against 
the  property  of  this  appellant  than  is  pro- 
Tided  for  other  persons  and  other  property 
similarly  situated,"  is  met  by  the  decision  of 
this  court  in  Wright  v.  Stlnson,  10  Wash. 
a»,  47  Pac  7taL  We  held  in  that  case  that 
the  migratory  stock  act  (I^aws  1895,  p.  105, 
c.  01)  was  not  uucoustitutioual  on  account  of 
making  distlnotlons  us  to  the  manner  of  as- 
sessmeBt  and  colloction  of  taxes  levied 
against  Ihe  diffei-ent  kinds  of  pei'sonal  prop- 
erty. 

The  CTse  of  KeTley  v.  Rhoada,  7  Wyo.  237, 
51  I'uc.  51)3,  39  L.  R.  A.  594,  75  Am.  St.  Rep. 
004,  was  in  many  -of  its  features  similar  to 
the  case  M  bur.  The  court  held  that  the 
provision  of  the  state  Constitution  of  Wyo- 
ming requiring  property  to  be  uniformly  as- 
sessed fur  taxation  does  not  mean  that,  in 
the  case  .of  tlie  assessment  of  Ail  kinds  of 
taxable  property,  tlie  same  officers  shall  act, 
•or  that  the  proceedings  touching  the  assess- 
ment shall  lie  the  same;  that  there  is  uni- 
iormlty  in  the  assessment  if  the  same  basis 
of  valuation  is  taken  as  to  all  property  of 
like  chararter;  that,  as  long  as  the  rate  and 
method  of  valuation  are  the  same  as  in  case 
«f  other  proi)erty,  a  statute  may  be  enacted 
affecting  the  .taxation  (Of  a  peculiar  class  of 
pteperty,  to  guard  against  its  escape  there- 
fnsD,  without  violating  any  constitutional 
prorisiou.  This  case  is  also  authority  on  the 
proposition  presented  in  this  controversy — 
that,  where  pei-sonal  property  is  otherwise 
taxable  In  the  «tate  of  Washington,  it  is  not 
e.\empt  from  taKatlon  because  it  may  have 
been  returned  for  taxation  for  the  same  year 
in  another  state.  See,  also,  Cooley  on  Taxa- 
tion (2d  Ka.)  .S7,  219-221:  Coe  v.  Errol  110 
TJ.  8.  517,  524.  6  Snp.  Ot.  475.  29  L.  Ed.  715; 
exhaustive  note,  02  Am.  St.  Itep.  44S. 

The  appellant,  in  his  complaint,  alleges 
that  the  tax  in  question  was  assessed  and 
levied  against  his  property  after  the  time 
fixed  by  law  for  the  equalization  of  taxes  by 
the  county  board,  and  therefore  the  proceed- 
ings had  in  that  belialf  were  invalid,  because 
be  had  no  opportunity,  under  the  provisions 
of  this  statute,  to  have  the  valuation  of  his 
goods,  as  detennined  b.v  the  county  assessor 
for  the  purposes  of  taxation,  reviewed  in  any 
manner;  that  the  law  in  question  is  also  un- 
constitutional in  this:  it  fails  to  provide  for 
the  giving  of  notice  to  the  owner  of  the  prop- 
erty before  the  assessment  and  levy  of  tlie 
tax.    In  the  case  of  Kelley  v.  Rhoads,  supra, 


it  would  seem,  from  the  opinion  of  the  court, 
that  the  party  assessed  under  the  provisions 
of  the  Wyoming  statute  before  or  after  the 
annual  levy,  and  feeling  himself  aggrieved, 
may  subsequently  appear  before  the  county 
board,  at  either  a  regular  or  special  session, 
and  obtain  relief. 

The  authorities  cited  by  appellant's  coun- 
sel on  the  proposition  that  a  statute  autiior- 
izing  a  board  of  equalization  to  raise  the  val- 
uation of  the  property  of  an  individual  tax- 
payer, listed  by  him  for  taxation,  without 
providing  for  notice  to  him  of  the  proposed 
increase  in  his  assessment,  is  unconstitution- 
al and  void,  are  not  applicable  to  the  ques- 
tions under  consideration.  This  statute  pro- 
vides that  the  owner,  consignee,  or  person  in 
charge  of  the  goods  or  merchandise  shall  im- 
mediately notify  the  county  assessor,  who 
shall  thereupon  proceed  to  value  the  same  at 
their  true  value,  upon  which  valuation  the 
taxes  for  the  then  current  year  shall  be  as- 
sessed and  collected.  The  party  liable  to 
the  payment  of  the  tax  has  the  opportunity 
to  submit  evidence  to  the  assessor  and  to  be 
heard  with  regard  to  the  valuation  of  such 
property.  It  Is  presumed  that  the  assessor, 
being  a  sworn  officer,  will  do  his  duty  under 
the  law,  and  that  he  will  not  act  unfairly 
and  arbitrarily  regarding  the  assessment  of 
property  for  the  purposes  of  taxation.  lu 
Hagar  v.  Reclamation  District  No.  108,  111. 
U.  8.  701,  4  Sup.  Ct.  603,  28  L.  Kd.  509,  the 
court  held  that  the  duties  of  assessors,  in 
determining  the  value  of  property  for  the 
purposes  of  general  taxation,  are  Judicial  In 
their  nature.  Thus,  in  the  case  at  bar,  re- 
spondent Williams,  the  county  assessor,  act- 
ed in  a  judicial  capacity  in  placing  the  val- 
uation upon  appellant's  goods  for  such  pur- 
poses. Assessors  are  usually  classified  as 
officials  performing  both  ministerial  and  ju- 
dicial functions.  We  are  therefore  of  the 
opinion  that  this  statute  does  not  deprive  a 
party  of  his  property  without  due  process  of 
law,  as  urged  by  appellant.  In  that  it  fails  to 
provide  for  a  hearing  in  behalf  of  an  ag- 
grieved party  whose  property  is  sought  to 
be  charged  with  the  tax.  Hagar  v,  Recla- 
matiou  District  Xo.  108,  supra. 

The  question  as  to  wiiat  remedies  may  l)e 
open  to  a  taxpayer  under  this  law,  in  case  of 
an  illegal  assessment  or  overvaluation  of  his 
property,  is  not  properly  l>efore  us  on  this 
appeal.  The  present  inquiry,  on  the  face  of 
the  recoi-d.  by  tlie  stipulation  of  the  parties 
to  this  controversy,  is  limited  to  the  single 
proposition  regarding  tlie  constitutionality  of 
the  above  statutory  provision.  Inasmuch  as 
this  law  provides  that  the  party  diarged 
with  tlie  tiix  lias  an  opportunity  to  submit 
Ills  proofs  and  make  his  showing  to  the  as- 
sessor in  the  matter  of  assessing  his  proper- 
ty for  taxation,  we  are  not  justified  in  con- 
cluding that  such  party  is  deprived  of  his 
property  "wltiiout  due  process  of  law"  be- 
cause he  Is  given  no  opportunity,  by  the  ex- 
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I»%B8  teriDB  ot  the  revenue  law,  of  having 
the  assessment  reviewed  by  a  board  of 
equalization  or  otherwise.  Undoubtedly,  In 
case  the  assessor  should  act  arbitrarily,  un- 
fairly, or  fraudulently  in  the  performance  of 
his  duties  under  this  statute,  the  aggi-iered 
party  might,  if  he  saw  fit.  Invoke  the  com- 
mon-law remedies  in  the  courts  to  redress 
the  wrongs  which  he  suffers  in  consequence 
of  such  official  misfeasance  or  malfeasance. 
Moreover,  the  Code  provides  that  "a  writ  of 
review  shall  be  granted  by  any  court,  ex- 
cept a  police  or  Justice  court,  when  an  in- 
ferior tribunal,  board  or  officer,  exercising 
judicial  functions,  has  exceeded  the  Jurisdic- 
tion of  such  tribunal,  board  or  officer,  or  one 
acting  Illegally,  or  to  correct  any  erroneous 
or  void  proceeding,  or  a  proceeding  not  ac- 
cording to  the  course  of  the  common  law, 
and  there  is  no  appeal,  nor  in  the  Judgment 
of  the  court,  any  plain,  speedy  and  adequate 
remedy  at  law."  Section  1306,  Pierce's  Code; 
Laws  1895,  pp.  114,  115,  c.  65,  I  4  (Pierce's 
Code,  i  1396;  Baliinger's  Ann.  Codes  &  St  § 
5741).  This  court,  in  State  ex  rel.  Lewis  v. 
Hogg,  22  Wash.  646,  62  Pac.  143,  held  that 
the  above  provisions  applied  to  a  county 
treasurer  exercising  Judicial  functions,  where 
"there  is  no  appeal,  nor,  in  the  Judgment  of 
the  court,  any  plain,  speedy,  and  adequate 
remedy  at  law."  We  see  no  reason  why  this 
remedy  may  not  be  invoked,  in  a  proper 
case,  regarding  the  acts  of  a  county  assessor 
or  other  official  exercising  Judicial  functions. 
Under  the  provisions  of  chapter  59,  Pierce's 
Code,  the  court  issuing  the  writ  is  vested 
with  ample  powers  to  inquire  into  the  merits 
of  the  controversy,  and  "give  Judgment,  ei- 
ther affirming  or  annulling  or  modifying  the 
proceedings  below."  See,  further,  Lewis  v. 
Bishop,  19  Wash.  312,  53  Pac.  165,  and  au- 
thorities cited. 

Coming  now  to  the  consideration  of  the 
constitutionality  of  the  proviso  contained  in 
the  above  statute,  we  think  that  the  Legisla- 
ture was  without  power  or  authority  to  en- 
act any  law  providing  that,  after  the  pay- 
ment of  such  taxes,  the  person  paying  them 
should  be  allowed  certain  deductions  from 
the  next  regular  assessment  of  such  property. 
Article  1,  i  12,  of  the  state  Constitution,  pro- 
vides: "No  law  shall  be  passed  granting  to 
any  citizen,  class  of  citizens,  or  corporation, 
other  than  municipal  privileges  or  immuni- 
ties which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens  or  corporations." 
This  law,  by  the  terms  of  the  proviso,  not 
only  discriminates  between  taxpayers  of  the 
same  class,  but  grants  privileges  and  immuni- 
ties to  taxpayers  who  own  or  possess  proper- 
ty at  the  time  of  the  next  regular  assessment 
which  are  withheld  from  and  denied  to  par- 
ties similarly  situated  who  may  have  paid 
their  taxes  levied  pursuant  to  the  above  stat- 
ute, and  who  cease  to  own  or  have  property 
on  the  tax  rolls  at  the  time  of  the  next  regu- 
lar assessment.  Again,  this  provision  dis- 
criminates among  taxpayers  whose  property 


is  listed  on  rolls  of  the  next  regular  assess- 
ment after  the  Itinerant  shall  have  paid  bis 
tax.  He  is  granted  exemptions  in  the  latter 
instance  which  are  denied  to  other  property 
owners  or  taxpayers  of  the  same  class  whose 
property  Is  listed  for  the  regular  assessment 
named  in  such  proviso.  The  Legislature  can- 
not grant  such  exemptions  or  immunities  di- 
rectly; neither  can  it  accomplish  the  same 
object  by  indirection.  Cooley's  Constitution- 
al Limitations  (5th  Ed.)  p.  *391.  Absolute 
equality  in  matters  of  taxation  is'  an  impossi- 
bility. An  eminent  Jurist-^the  late  Mr.  Jus- 
tice Miller,  of  the  Supreme  Court  of  the  Unit- 
ed States— in  one  of  his  opinions,  remarked 
that  such  a  condition  was  an  "unrealized 
dream."  Moreover,  we  think  that  this  pro- 
viso is  repugnant  to  the  purview  of  the  sec- 
tion to  which  it  is  appended.  This  section 
was  evidently  enacted  for  the  purpose  of 
reaching  a  certain  class  of  property  that  was 
liable  to  escape  taxation  unless  special  meas- 
ures and  remedies  were  provided  for  the  as- 
sessment and  collection  of  the  tax.  While  it 
was  competent  for  the  Legislature  to  enact 
such  a  law,  it  was  not  competent  for  it  to 
tack  on  a  further  provision,  allowing  a  com- 
mutation or  abatement  of  the  tax,  or  any 
portion  thereof,  either  directly  or  indirectly. 
The  logic  of  this  conclusion  is  made  the  more 
apparent  when  we  read  the  proviso  in  the 
light  of  the  enactments  found  in  our  state 
Constitution,  above  noted.  It  is  provided  in 
our  organic  law  (Const,  art  7,  S  1)  that  all 
property,  unless  legally  exempt,  "shall  be 
taxed  in  proportion  to  Its  value  to  be  ascer- 
tained as  provided  by  law."  It  is  significant 
tn  this  connection  that  there  are  no  exemp- 
tions mentioned  or  provided  for  in  our  funda- 
mental law  authorizing  the  Legislature  to 
make  any  deductions  from  the  amount  of  any 
tax  after  it  shall  have  been  assessed,  levied, 
and  collected  pursuant  to  law.  See,  also,  ar- 
ticle 11,  S  9,  Const.,  which  provides  that  "no 
county,  nor  the  inhabitants  thereof,  nor  the 
property  therein,  shall  be  released  or  dis- 
charged from  its  or  their  proportionate  share 
of  taxes  to  be  levied  for  state  purposes,  nor 
shall  commutation  for  such  taxes  be  author- 
ized In  any  form  whatever."  True,  this  pro- 
vision only  relates  to  the  discharge  or  release 
of  state  taxes.  Still,  if  this  proviso  were  al- 
lowed to  stand,  it  would  have  the  Indirect  ef- 
fect to  authorize  and  permit  a  release  pro 
tanto  of  the  state's  revenue.  We  are  fully 
aware  of  the  rule  of  law  enunciated  by  some 
authors,  as  well  as  courts  of  high  repute, 
that  "a  saving  clause  which  is  repugnant  to 
the  enacting  part  of  a  statute  is  void,  but  a 
proviso  which  is  repugnant  to  the  purview  of 
the  act  will  override  and  control  the  latter," 
Black  on  Interpretation  of  Laws,  p.  278.  This 
same  learned  author,  on  the  next  page,  says 
that  the  distinction  drawn  between  saving 
clauses  and  provisos  has  been  much  criti- 
cised; The  following  language  of  Chancel- 
lor Kent  in  volume  1  of  his  Commentdries,  p. 
403,  Is  quoted  by  Mr.  Black  with  approval: 
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"Tbere  is  a  distinction  in  some  of  the  books 
between  a  saving  clause  and  a  proviso  in  tbe 
statute,  though  the  reason  of  the  distinction 
is  not  very  apparent.  *  *  •  It  may  be  re- 
marlied  that  a  proviso  repugnant  to  the  pur- 
view of  the  statute  renders  It  equally  nuga- 
tory and  void  as  a  repugnant  saving  clause; 
and  it  is  difficult  to  see  why  the  act  should 
be  destroyed  by  tbe  one,  and  not  by  tbe  oth- 
er, or  why  tbe  proviso  and  tbe  saving  clause, 
wheu  iuconsistent  with  the  tiody  of  the  act, 
should  not  both  of  them  be  equally  rejected." 
Be  this  rule  of  construction  as  it  may,  the 
foregoing  distinction  is  without  significance 
as  applied  to  the  facts  in  the  action  at  bar, 
since  we  have  reached  tbe  conclusion  that 
the  proviso  of  the  above  statute  is  void  on 
constitutional  grounds,  and  must  therefore 
be  rejected.  Eliminating  the  proviso  from 
tbe  above  section  12  of  the  act  of  18d5,  such 
enactment  seems  to  be  complete  in  itself, 
fully  authorizing  the  assessment,  levy,  and 
collection  of  the  tax  in  question.  Seanor  v. 
County  Commissioners,  13  Wash.  52,  42  Pac. 
r>52.  Judge  Cooley,  in  his  worlc  on  Constitu- 
tioual  Limitations  (5th  Ed.)  marg.  p.  178, 
uses  the  following  language:  "Where,  there- 
fore, a  part  of  a  statute  is  unconstitutional, 
tliat  fact  does  not  authorize  the  courts  to  de- 
clare the  remainder  void  also,  unless  all  pro- 
visions are  connected  in  subject-matter,  de- 
pending on  each  other,  operating  together  for 
the  same  purpose,  or  otherwise  so  connected 
together  in  meaning  that  it  cannot  be  pre- 
sumed the  Legislature  would  have  passed 
the  one  without  the  other.  The  constitution- 
al and  unconstitutional  provisions  may  even 
be  contained  in  the  same  section,  and  yet  be 
perfectly  distinct  and  separable,  so  that  tbe 
first  may  stand  though  the  last  fall." 

Testing  appellant's  complaint  in  tbe  light 
of  tbe  foregoing  propositions  of  law,  we  are 
of  tbe  opinion  that  it  fails  to  state  a  cause  of 
action  against  respondents,  or  either  of  them, 
and  that  there  is  no  error  in  the  record  of 
which  appellant  has  any  legal  ground  for 
complaint.  The  judgment  of  the  superior 
court  is  therefore  affirmed. 


STATE  ex  rel.  PAX80N  et  al.  v.  CHAPMAN, 
Judge. 

(Supreme  Court  of  Washington.  April  21, 1004.) 

APPEAI.— STATEMENT     OF    FACTS— FILING— TIME 
— EQUITY    SUIT- NEW    TRIAL— SUS- 
PENSION OF  JUDQUENT. 

1. 2  Ballinger's  Ann.  Codes  &  St.  i  5030.  de- 
clares that  proceeding  on  trials  by  the  couK 
shall  tie  the  same  as  m  trials  by  jury,  and  that 
tbe  court's  findings  shall  be  deemed  a  verdict, 
which  may  be  set  aside,  and  a  new  trial  grant- 
ed: section  511.'5,  as  amended  by  Laws  1903, 
p.  285,  c.  148,  declares  that,  on  a  trial  by  jury, 
judgment  shall  be  entered  immediately,  but  that, 
if  a  motion  for  a  new  trial  is  filed,  execution 
shall  not  issue  until  such  motion  is  determined; 
section  5071  providns  that  a  former  verdict  or 
"other  decision"  may  be  vacated,  or  a  new  trial 
granted,  for  causes  therein  named ;   and  section 


5075  provides  that  a  party  moving  for  a  new 
trial  must,  within  two  days  after  verdict,  or 
"after  notice  of  the  decision  of  the  court,"  serve 
his  motion  for  a  new  trial  on  the  adverse  party. 
Held,  that  under  such  sections  the  filing  of  a 
motion  for  a  new  trial  in  an  equity  case  sus- 
pends the  judgment  until  the  motion  is  deter- 
mined in  the  same  manner  as  a  suit  at  law 
and  hence  such  judgment  does  not  l>ecome 
"final,"  within  2  Ballinger's  Ann.  Codes  &  St 
J  6502,  providing  that  an  appeal  from  a  fina.' 
judgment  must  be  taken  within  90  days  after 
tbe  date  of  the  entry  of  such  final  judgment, 
and  section  5(Xi2,  requiring  a  statement  of  facts 
on  appeal  to  be  filed  and  served  within  30  days 
after  the  time  l)egnns  to  run  within  which  an 
appeal  may  be  talcen  from  a  final  judgment,  un- 
til such  motion  for  a  new  trial  is  disposed  of. 

Mandamus  by  the  state,  on  relation  of 
George  S.  Payson  and  others,  against  W.  O. 
Cbapman,  judge  of  superior  court  of  Pierce 
county.    Writ  granted. 

Wm.  H.  Pratt  and  Walter  Loveday,  for 
relators.  F.  B.  Baker,  B.  F.  Jacobs,  and  G. 
W.  H.  Davis,  for  respondent. 

MOUNT,  J.  Original  application  for  a 
writ  of  mandate,  requiring  the  judge  of  the 
superlOT  court  of  Pierce  county  to  settle  and 
certify  a  statement  of  facts  In  the  case  oi 
Payson  et  al.  against  Jacobs  et  al.,  now  on 
appeal  to  this  court  It  appears  from  the 
record  herein  that  the  cause  of  Payson 
against  Jacobs  was  an  equity  case,  tried  by 
tbe  court  without  a  jury.  On  January  4, 
1904,  the  court  made  findings  of  fact  and  con- 
clusions of  law,  and  at  the  same  time  signed 
and  entered  a  decree  In  said  cause  in  favor 
of  the  defendant  therein.  Within  two  days 
thereafter  the  plaintiff  served  and  filed  a  mo- 
tion for  a  new  trial  In  the  said  cause,  which 
motion  was  heard  by  the  court  and  denied 
on  February  3,  1004.  The  court  thereafter 
refused  to  grant  an  extension  of  time  within 
which  to  file  a  proposed  statement  of  facts. 
Relator  on  March  3,  1004,  within  30  days 
after  the  order  denying  the  motion  for  a 
new  trial,  filed  and  served  a  proposed  state- 
ment of  facts  in  the  case,  to  which  statement 
no  amendments  were  ofTered.  The  judge 
now  refuses  to  settle  and  certify  the  proposed 
statement  of  facts,  on  the  ground  that  the 
proposed  statement  was  not  served  and  filed 
within  30  days  from  the  date  of  the  entry  of 
tlie  judgment. 

It  will  be  readily  seen  that  the  proposed 
statement  was  filed  within  30  days  from  the 
date  of  the  order  denying  the  motion  for  new 
trial,  but  was  not  filed  until  60  days  after  the 
date  when  tbe  judgment  was  entered.  Sec- 
tion 5062,  2  Ballinger's  Ann.  Codes  &  St. 
provides:  "A  proposed  bill  of  exceptions  or 
statement  of  facts  must  be  filed  and  served 
either  before  or  within  thirty  days  after  the 
time  begins  to  run  within  which  an  appeal 
may  be  taken  from  the  final  judgment  in  the 
cause,  •  •  •"  The  question  presented  here 
is,  does  the  time  for  taking  an  appeal  com- 
mence to  run  from  the  entry  of  the  judgment 
in  an  equity  case,  or  from  the  date  of  the  or 
der  denying   tbe  motion  for  a  new  trial} 
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Section  5029,  2  Balllnger's  Ann.  Codes  &  St, 
provides:  "Upon  the  trial  of  an  Issue  of  fact 
by  tlie  court.  Its  decisions  sball  be  given  in 
writing  and  filed  with  the  clerk.  In  giving 
the  decision,  the  facts  found  and  the  conclu- 
sions of  law  shall  be  separately  stated. 
Judgment  upon  the  decision  shall  be  entered 
accordingly."  Section  5030,  Id.,  is  as  fol- 
lows: "The  order  of  proceedings  on  a  trial 
by  the  court  shall  be  the  same  as  provided  in 
trials  by  Jury.  The  finding  of  the  court  upon 
the  facts  shall  be  deemed  a  verdict,  and  may 
be  set  aside  in  the  same  manner  and  for  the 
same  reason,  as  far  as  applicable,  and  a  new 
trial  granted."  Section  5115,  Id.,  as  amend- 
ed In  1903  (Laws  1903,  p.  285,  c.  148),  is  as 
follows:  "When  a  trial  by  Jury  has  been 
had.  Judgment  shall  be  entered  by  the  clerk 
Immediately  in  conformity  to  the  verdict  and 
a  transcript  of  said  Judgment  may  be  im- 
mediately filed  in  the  office  of  the  clerk  of  the 
superior  court  of  any  other  county  In  the 
state  in  the  manner  provided  by  law:  pro- 
vided, however,  that  If  a  motion  for  a  new 
trial  shall  be  filed,  execution  shall  not  be  Is- 
sued upon  said  Judgment  until  said  motion 
shall  be  determined:  and  provided,  further, 
that  the  granting  of  a  motion  for  a  new  trial 
shall  immediately  operate  as  the  vacation 
and  setting  aside  of  said  Judgment."  It 
clearly  appears  from  these  sections  that  the 
practice  in  equity  and  other  cases  tried  by 
the  court  without  a  Jury  is  governed  by  the 
rules  applicable  to  Jury  trials.  It  follows 
that  a  Judgment  or  decree  In  an  equity  case 
may  be  entered  Immediately  upon  the  find- 
ings of  the  trial  court.  The  statute  also  pro- 
vides, at  section  .5070,  2  Balllnger's  Codes  & 
St.:  "A  new  trial  Is  a  re-examinatlon  of  an 
issue  of  fact  in  the  same  court,  after  a  trial 
and  decision  by  a  Jury,  court  or  referee."' 
Section  5071  provides  that  the  former  ver- 
dict or  otiier  decision  may  be  vacated  or  a 
new  trial  granted  for  causes  therein  named; 
and  section  5075  provides  that  a  party  mov- 
ing for  a  new  trial  must,  within  two  days 
after  the  verdict  of  a  Jury,  or  two  days  after 
notice  of  a  decision  of  the  court,  file  and 
serve  upon  the  adverse  party  his  motion  for 
a  new  trial,  designating  the  grounds  upon 
which  the  motion  is  made.  These  sections 
clearly  give  to  a  litigant  the  right  to  file  a 
motion  for  a  new  trial  within  the  time 
named— two  days.  Xo  distinction  is  made 
between  cases  tried  by  a  Jury  and  cases  tried 
by  the  court  without  a  Jury.  The  result 
must  be  the  same,  viz.,  to  suspend  execution 
upon  the  Judgment  until  the  motion  for  a 
new  trial  is  determined.  The  judgment, 
therefore,  where  a  motion  for  new  trial  is 
filed  within  time,  is  not  final  until  such  mo- 
tion is  disposed  of.  Elliott  on  Appellate  Pro- 
cetlure,  §  110;  Kew  York,  etc.,  R.  R.  Co.  v. 
Doane,  105  Ind.  02,  4  N.  E.  419;  Adrian  Fur- 
niture Co.  V.  I^ne.  92  Mich.  295,  52  X.  W. 
615.  It  is  true  that  section  6502,  2  Bal- 
llnger's Ann.  Codes  &  St.,  provides  that  "In 
all  civil  actions  and  proceedings  an  appeal 


from  any  final  Judgment  must  be  taken  with- 
in ninety  days  after  the  date  of  the  entry  of 
such  final  Judgment."  This  language  must 
be  construed  in  harmony  with  Its  evident  in- 
tention, and  therefore  be  held  to  mean  with- 
in 90  dayB  after  the  date  when  the  Judgment 
becomes  final,  which,  of  course,  is  the  date 
when  the  order  is  entered  denying  the  moUon 
for  a  new  trial.  This  court  has  held  that  r. 
motion  for  a  new  trial  is  not  necessary  In 
order  that  questions  once  decided  by  the 
lower  court  may  be  reviewed  here  on  ap- 
peal, but  is  necessary  for  a  review  of  ques- 
tions not  presented  to  the  trial  court  during 
the  progress  of  the  trial.  Dubdch  v.  Grand 
Lodge  (Wash.)  74  Pac.  832.  But  the  motion 
for  a  new  trial  is  a  right  granted  by  statute, 
and  questions  already  passed  upon  by  the 
lower  court,  as  well  as  those  not  passed  np- 
on,  may  be  considered  upon  such  motion, 
when  seasonably  made.  We  are  therefore  of 
the  opinion  that  the  time  for  taking  an  ap- 
peal begins  to  run  from  the  date  of  the  order 
denying  a  motion  for  a  new  trial,  when  such 
motion  is  seasonably  filed. 

The  cases  from  this  court,  cited  by  re- 
spondent, to  the  effect  that  the  time  for 
filing  the  proposed  statement  of  facts  begins 
to  run  from  the  entry  of  the  Judgment,  are 
all  cases  where  a  motion  for  a  new  trial  was 
not  filed  at  all,  or,  if  filed,  was  not  filed  with- 
in the  two-days  time  allowed  therefor.  In 
such  cases  the  time  begins  to  run  from  the 
date  of  the  entry  of  the  Judgment.  But  mo- 
tions or  proceedings  filed  after  the  two-days 
time  mentioned,  seeking  to  vacate  or  set 
aside  Judgments,  do  not  suspend  the  judg- 
ment regularly  entered,  or  affect  Its  finality, 
and  for  that  reason  do  not  suspend  the  time 
for  taking  an  appeal. 

For  the  reasons  hereinbefore  mentioned, 
the  proposed  statement  of  facts  was  filed 
within  time,  and  should  be  certified  by  the 
trial  court.  The  writ  will  therefore  issue  as 
prayed  for. 

FCLLERTON,  C.  J.,  and  HADLEY  and 
AXDERS,  JJ.,  concur. 


McCOXKEY  V.  OREGOX  R.  &  NAV.  CO. 
(Supreme  Court  of  Washington.  April  21.  1904.) 

BAILROADS — PERSONS  ON  TRACK— LICENSEES— 
nilTY  OF  BAILRUAO  COMPANV  —  DEFECTIVE, 
BRIDGE  —  I.NJURIES  —  CO.NTRIBUTOBY  NEGLI- 
GENCE. 

1.  Where  plaintiff  used  a  railroad  track  run- 
ning through  a  canyon  as  a  highway  between 
certain  points,  under  an  implied  license  arising 
from  the  fact  that  the  railroad  company  had  not 
objected  to  such  use  of  its  track  by  pedestrians, 
the  railroad  company  owed  plaintiff  no  duty  to 
keep  a  bridge  formmg  a  part  of  its  track  in 
repair,  so  that  plaintiff,  while  walking  across 
the  same,  could  not  fall  through  an  opening  l)e- 
tween  the  ties. 

2.  AMiere  plaintiff  endeavored  to  walk  alont; 
a  railroad  track,  under  an  implied  license,  from 
one  place  to  another,  in  the  night,  when  it  waa 
BO  dark  he  could  not  see  where  be  was  walking. 
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and  he  knew  before  he  started  that  he  muat 
necessarily  walk  over  a  railroad  bridge,  forming 
a  part  of  the  track,  passing  through  a  deep, 
narrow  canyon,  and  he  was  injured  by  falling 
through  a  hole  in  the  trestle,  he  was  guilty  of 
contributory  negligence  as  a  matter  of  law. 

Appeal  from  Superior  Court,  Spokane 
County;  George  W.  Belt,  Judge. 

Action  by  John  McConkey  against  the  Ore- 
gon Itailroad  &  Navlgntion  Company.  From 
a  Judgment  In  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

Barnes  &  Latimer  and  A.  M.  Craven,  for 
appellant.  Cotton,  Teal  &  Minor,  Lester  S. 
Wilson,  and  Samuel  R.  Stem,  for  respondent 

HADLEY,  J.  This  is  an  action  whereby 
the  plaintiff  seeks  to  recover  damages  for 
injuries  received  from  falling  through  a 
bridge  on  the  line  of  defendant's  railroad. 
The  substantial  allegations  of  the  complaint 
are  that  on  the  ItSth  day  of  November,  1902, 
between  the  hours  of  7  and  8  o'clock  p.  m., 
the  plaintiff  was  traveling  over  and  upon 
the  defendant's  right  of  way  and  track  from 
the  town  of  Wardner,  Idaho,  to  the  town  of 
Cataldo,  Idaho;  that  said  railway  between 
said  places  Is  coustmcted  and  maintained 
through  a  deep  and  narrow  canyon,  with 
high  mountains  on  either  side,  and  the  de- 
fendant uses  and  occupies  very  nearly  all, 
if  not  all,  the  space  In  said  canyon,  with  its 
railway  line;  that  there  was  no  road  or  pas- 
sage way  on  either  side  of  the  railway  track 
for  the  plaintiff  or  the  public  to  use  In  go- 
ing from  one  of  said  places  to  the  other; 
that  the  most  direct  and  usual  route  for 
pedestrians  when  traveling  between  said 
places  was  over  said  railway  track;  that  said 
railway  track  had  been  used  by  the  public 
generally  as  a  thoroughfare  for  people  on 
foot  ever  since  the  consti-uctlon  of  the  rail- 
way, without  objection  on  the  part  of  the 
defendant,  and  with  its  full  knowledge  and 
consent;  that  on  said  line  of  railway,  and 
near  to  the  town  of  Cataldo,  the  defendant 
maintains  a  bridge  and  trestle  over  a  stream 
of  water  in  said  canyon;  that  said  trestle  is 
covered  with  ties  laid  a  few  Inches  apart, 
at  right  angles  with  the  rails  upon  said 
track;  that  the  general  topography  and  rug- 
ged condition  of  the  country  on  either  side 
of  said  bridge  Is  the  same  as  heretofore  de- 
scribed, and  the  only  means  of  crossing  said 
stream  by  foot  travelers  In  going  from 
Wardner  to  Cataldo  was  over  said  trestle 
and  bridge;  that  all  of  the  above-stated 
facts  were  known  at  the  time  by  the  de- 
fendant, and  It  had  permitted  the  public  to 
so  use  its  track  and  bridge  for  a  long  period 
of  time  prior  to  the  date  of  plaintiff's  in- 
juries; that  when  plaintiff  had  partially 
crossed  over  said  bridge  he  fell  into  a  hole 
iKrtween  the  rails,  which  had  been  previously 
left  open  and  unguarded  by  the  defendant; 
that  ties  at  said  place  had  been  removed  by 
defendant,  leaving  an  open  space  about  30 
inches  in  width,  all  without  notice  to  the 


plaintiff,  and  of  which  be  had  no  knowledge; 
that  plaintiff  was  wholly  without  fault  or 
his  part,  and  without  any  means  of  know 
Ing  of  said  defect  or  danger;  that  be  could 
not,  by  the  exercise  of  ordinary  diligence  and 
care,  have  avoided  or  discovered  the  dan- 
ger, the  night  being  dark  and  the  danger 
undiscoverable ;  that  in  consequence  of  the 
removal  of  said  ties,  and  the  negligence  of 
the  defendant  in  not  Immediately  replacing 
same,  the  plaintiff  fell  through  said  open- 
ing, and  down  a  distance  of  20  feet  upon 
the  rocks  below,  whereby  he  was  injured. 
It  is  further  alleged  that  the  defendant  was 
negligent  In  not  replacing  said  ties,  in  not 
warning  plaintiff  of  the  danger,  in  leaving 
the  hole  unguarded,  and  in  not  providing  for 
proper  inspection  of  the  bridge  at  said  place. 
The  defendant  demurred  generally  to  the 
complaint,  and  the  same  was  sustained  by 
the  court.  Plaintiff  elected  to  stand  upon 
his  complaint,  refusing  to  plead  further,  and 
thereupon  judgment  was  entered  dismissing 
the  action.    The  plaintiff  has  appealed. 

It  is  as^gned  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  complaint,  and 
in  entering  judgment  of  dismissal.  It  is 
appellant's  theory  that  his  complaint  does 
not  show  that  he  was  a  trespasser,  but  that, 
by  reason  of  the  averment  that  respondent 
had  for  a  long  time  permitted  the  use  of  its 
track  and  bridge  by  pedestrians,  and  had 
consented  thereto,  he  became  a  licensee. 
Upon  the  theory  that  his  averments,  as 
against  demurrer,  established  the  fact  that 
he  was  a  licensee,  he  urges  that  respondent 
owed  him  the  duty  of  ordinary  diligence  and 
care  to  avoid  Injury.  Appellant  cites  a  num- 
ber of  cases,  which  he  insists  sustain  the 
theory  of  respondent's  liability  here.  Among 
the  cases  cited  by  him  are  the  following: 
Cahill  V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  74 
Fed.  280,  20  C.  C.  A.  184;  Hooker  v.  Chi- 
cago, M.  &  St.  P.  Ry.  Co.  (Wis.)  44  X.  W. 
1085;  Hansen  v.  Southern  Pacific  Co.  (Cal.) 
38  Pac.  957;  Thomas  v.  Chicago,  M.  &  St. 
P.  Ry.  Co.  (Iowa)  72  N.  \V.  783,  39  L.  R.  A. 
399;  Young  v.  Clark  (Utah)  50  Pac.  832; 
Barry  v.  N.  Y.  C.  &  H.  K.  R.  Co.,  92  N.  Y. 
289,  44  Am.  Rep.  377;  Casatda  v.  Oregon  Ry. 
&  Nav.  Co.  (Or.)  13  Pac.  438;  Roth  v.  Union 
Depot  Co.,  13  Wash.  525,  43  Pac.  G41,  44 
Pac.  253,  31  L.  R.  A.  &)5.  Each  of  the  above 
cases  involved  the  liability  of  a  railroad 
company  for  injuries  resulting  from  the 
movement  of  a  train  which  ran  over  a  per- 
son upon  the  railway  track.  In  each  case 
the  location  of  the  Injured  person  with  ref- 
erence to  the  train,  together  with  the  topog- 
raphy and  environment,  were  such  as  in- 
volved the  question  of  recklessness  and  wan- 
tonness on  the  part  of  the  engineer  or  train 
operators.  Whether  one  be  a  trespasser  or 
a  licensee,  a  railroad  couiijnny  cannot  es- 
cape liability  If  It  shall  wantonly  Injure  him 
when  upon  Its  track,  and  when  his  presence 
is  discovered  In  time  to  avoid  the  injury  by 
the  exercise  of  reasonable  care.    The  dla- 
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tinctlon  between  tiie  relations  of  a  trespasser 
and  a  licensee  to  the  railroad  company  seems 
to  be  as  follows:  In  the  case  of  the  former, 
the  company,  when  moving  trains,  is  under 
no  obligation  to  keep  a  special  lookout  for 
him,  but.  If  he  is  discovered  upon  the  track 
In  time  to  avoid  Injury  by  the  exercise  of 
reasonable  care  atter  such  discovery,  com- 
mon humanity  demands  that  such  care  shall 
be  used.  In  the  case'  of  the  licensee,  the 
company,  when  moving  trains,  is  charged 
with  the  additional  duty  of  being  in  a  state 
of  expectancy  as  to  the  probable  presence 
of  persons  upon  the  track  at  places  where 
travel  thereon  is  known  to  be  customary  and 
frequent.  The  care  required  in  the  case  of 
the  licensee,  therefore,  calls  for  both  rea- 
sonable lookout  in  advance,  and  a  reasonable 
effort  to  avoid  injury  after  presence  is  dis- 
covered. Thus,  in  either  case,  the  duty  la 
the  same  after  actual  presence  upon  the 
track  is  discovered.  In  the  above-cited  cases 
dlscoivery  was  made  In  each  instance  before 
the  Injury,  and,  without  regard  to  whether 
the  Injured  person  was  a  trespasser  or  a 
licensee,  wanton  negligence  was  the  con- 
trolling question  In  the  case.  We  therefore 
believe  the  cases  are  not  decisive  of  the  one 
at  bar.  Here  appellant  was  not  run  down 
by  a  train,  and  his  presence  upon  the  track 
was  neither  known  nor  discovered.  It  is 
true.  It  is  alleged  that  respondent  consented 
to  the  use  which  was  being  made  of  the 
track  and  bridge,  but  the  allegations,  taken 
together,  show  that  it  was  such  consent  as 
may  have  been  merely  implied  because  no 
asserted  objection  or  actual  effort  to  pre- 
vent such  use  had  been  made.  Assuming, 
however,  that  appellant  was  a  licensee  by 
reason  of  the  fact  that  respondent  had  never 
actually  prohibited  him  and  others  from 
traveling  there,  what  new  obligation  did 
that  fact  create  on  the  part  of  respondent 
under  the  peculiar  facts  of  this  case?  if 
he  was  a  licensee,  then  it  Is  true  respond- 
ent, as  we  have  already  seen,  was  irader 
obligation  to  be  on  the  lookout,  and  not  neg- 
ligently run  him  down  with  a  train.  But 
was  it  required  to  have  regard  to  his  con- 
venience, rather  than  its  own,  in  the  repair 
of  its  track  and  bridge?  Respondent  had 
never  assumed  to  keep  In  repair  a  highway 
for  footmen.  Appellant  was  certainly  not  a 
licensee  In  the  sense  of  being  invited  to  cross 
the  bridge.  For  his  own  benefit  only  he  as- 
sumed to  cross,  because  the  privilege  had 
not  been  denied.  Under  such  circumstances 
we  think  he  must  be  held  to  have  taken  the 
situation  as  he  found  it.  Cusick  v.  Adams, 
115  N.  Y.  55,  21  N.  E.  673,  12  Am.  St.  Rep. 
772;  Schreln«  v.  Great  Northern  Ry.  Co. 
(Minn.)  58  L.  R.  A.  75,  90  N.  W.  400;  Rear- 
don  V.  Thompson,  149  Mass.  267,  21  N.  E. 
360;  Morgan  v.  Pennsylvania  R.  Co.  (C.  C.) 
7  Fed.  78;  Sterger  v.  Vanslclen  (N.  Y.)  30  N. 
K.  087.  In  Reardon  v.  Thompson,  supra. 
Justice  Holmes  observes  as  follows:  "But 
the  general  rule  is  that  a  licensee  goes  upon 


land  at  his  own  risk,  and  must  take  the 
premises  as  he  finds  them.  An  open  hole, 
which  is  not  concealed  otherwise  than  by. 
the  darkness  of  night,  is  a  danger  which  a 
licensee  must  avoid  at  his  peril" — citing  many 
cases.  The  exception  to  the  rule  as  above 
stated  is  noted  in  the  following  quoted  ex- 
tract from  Pollock  on  Torts,  at  pages  503, 
504  (6th  Ed.):  "Persons  who^  by  the  mere 
gratuitous  permission  of  owners  or  occu- 
piers, take  a  short  cut  across  a  waste  piece 
of  land,  or  pass  over  private  bridges,  or  have 
the  run  of  a  bulldihg,  cannot  expect  to  find 
the  land  free  from  holes  or  ditches,  or  the 
bridges  to  be  in  safe  repair,  or  the  passages 
and  stairs  to  be  commodious  and  free  from 
dangerous  places.  If  the  occupier,  while  the 
permission  continues,  does  something  that 
creates  a  concealed  danger  to  people  avail- 
ing thtmselves  of  it,  he  may  well  be  liable. 
And  he  would,  of  course,  be  liable,  not  for 
failure  In  a  special  duty,  but  for  willful 
wrong,  if  he  purposely  made  his  property 
dangerous  to  persons  using  ordinary  care, 
and  then  held  out  bis  permission  as  an  in- 
ducement to  come  on  it.  Apart  from  this 
Improbable  case,  the  licensee's  rights  are 
measured,  at  best,  by  the  actual  state  of  the 
property  at  the  time  of  the  license."  This 
case  cannot.  In  any  reasonable  view,  be  said 
to  come  within  the  exception.  To  leave  an 
open  space  30  inches  wide  between  the  ties 
of  a  railroad  bridge  does  not  create  a  con- 
cealed danger.  Any  person  with  the  sense 
of  sight  can  easily  see  such  space  under  or- 
dinary and  usual  conditions,  and  can  also 
easily  step  across  it.  It  is  not  charged  that 
the  hole  was  left  with  any  willful  purpose 
to  make  the  property  dangerous.  We  there- 
fore think  the  complaint,  at  most,  shows 
that  appellant  was  no  more  than  a  bare  li- 
censee, and  in  such  case  respondent  owed 
him  no  duty  except  to  avoid  willful  wrong 
and  wanton  carelessness  and  neglect.  In 
our  view,  the  complaint  shows  no  such  neg- 
lect of  duty,  and  we  believe  it  would  be  so 
viewed  In  the  minds  of  all  reasonable  Jurors. 
Other  cases  cited  by  appellant,  not  here- 
inbefore mentioned,  we  believe  do  not  assist 
In  the  determination  of  this  case.  We  will 
briefly  review  those  cases.  In  Davis  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  58  Wis.  646,  17  N.  W. 
406,  46  Am.  Rep.  667,  It  was  held,  in  ihe  case 
of  a  licensee  upon  a  railway  track,  that  it 
was  for  the  Jury  to  determine  whether  it  was 
negligence  to  leave  a  steam  boiler  and  en- 
gine upon  its  track  unattended,  and  whether 
the  explosion  which  caused  the  plaintiff's  In- 
Jury  was  the  result  of  such  lack  of  attention. 
The  act  of  leaving  such  a  dangerous  agency 
as  an  unattended  and  heated  boiler  and  en- 
gine may  well  have  been  for  the  Jury,  on  the 
principle  that  it  may  have  been  wanton  neg- 
lect. The  same  was  true  in  Harriman  v.  Ry. 
Co.,  45  Ohio  St.  11,- 12  N.  E.  451,  4  Am.  St 
Rep.  507,  where  a  torpedo  had  been  left  in 
an  exposed  condition  near  the  track,  and  was 
picked  up  by  a  child  of  tender  years,  who 
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was  Injured.  In  lyillstrom  v.  N.  P.  R.  R. 
Co.  (Minn.)  55  N.W.  824,  20  L.  R.  A.  587, 
the  defendant  bad  tor  a  long  time  itself 
maintained  for  the  public  a  crossing  of  its 
track  at  the  place  of  Injury.  Flanks  were 
torn  away  from  the  crossing,  and  it  was 
claimed  that  the  injured  one's  sleigh  caught 
In  the  defective  crossing.  The  case  was 
properly  for  the  Jury,  on  the  theory  that,  as 
the  company  bad  assumed  to  maintain  the 
crossing  for  the  public,  it  was  its  duty  to 
keep  It  in  repair.  In  Tobin  r.  Portland,  etc., 
R.  R.  Co.  (Me.)  8  Am.  Rep.  415,  the  railroad 
company  left  its  depot  platform  in  defective 
condition,  and  it  was  held  liable,  although 
the  place  was  within  the  limits  of  a  high- 
way. This  was  also  upon  the  theory  that  it 
bad  assumed  to  maintain  the  platform  for 
the  public  and  thereby  invited  the  presence 
of  persons  there.  In  Campbell  v.  Boyd  (N. 
C.)  43  Am.  Rep.  740,  the  defendant  permitted 
the  public  habitually  to  use  bis  private 
bridge.  He  knew  it  was  unsafe.  He  was 
liable  on  the  theory  that  the  injured  party 
was,  by  his  own  conduct,  induced  to  pass 
over  the  bridge  for  a  lawful  purpose.  The 
bridge  was  used  to  reach  defendant's  mill. 
In  Graves  v.  Thomas,  95  Ind.  3(il,  48  Am. 
Rep.  727,  the  public  had  by  permission  trav- 
eled on  foot  for  years  over  an  open  city  lot. 
It  was  held  that,  upon  making  a  cellar  exca- 
vation in  the  pathway,  with  a  view  to  erect- 
ing a  building,  it  was  the  owner's  duty  to  put 
up  some  guard  or  warning  for  public  protec- 
tion. The  court  based  its  decision  upon  the 
ground  that,  for  a  long  period,  the  public, 
using  a  nearby  sidewalk,  had  been  permitted 
to  use  the  path,  where  the  plaintiff  fell,  as  a 
part  of  the  sidewalk.  Knowing  that  it  had 
been  for  so  long  a  time  traveled  as  a  side- 
walk in  a  populous  city,  the  defendant's  con- 
duct may  well  have  been  classified  as  wanton 
neglect.  We  have  thus  noted  appellant's 
cited  cases,  and  do  not  find  that  they  apply 
to  the  facts  of  the  case  at  bar. 

We  believe  that  the  demurrer  was  proper- 
ly sustained,  not  alone  upon  the  groimd  of 
want  of  negligence  on  the  part  of  respond- 
ent, but  also  upon  the  ground  of  contributory 
negligence.  We  think  the  complaint  dis- 
closes upon  its  face  such  facts  as  must  be 
held  as  matter  of  law  to  amount  to  contribu- 
tory negligence.  The  conditions  were  cer- 
tainly unusual.  Under  the  darkness  of  night 
appellant  was  walking  upon  a  mountain  rail- 
road. The  place  was  in  a  deep  and  narrow 
canyon.  On  either  side  the  mountainous 
walls  of  the  canyon  arose  precipitously.  In 
this  canyon  was  the  trestle  bridge  over  which 
appellant  knew  he  must  walk  if  he  made  the 
Journey.  He  knew  he  must  walk  upon  the 
ties  of  the  bridge,  placed  some  inches  apart, 
and  which,  from  the  averments  of  bis  com- 
plaint, be  could  not  see  In  the  darkness.  By 
the  exercise  of  common  Judgment  he  should 
have  known  that  at  best  the  walk  at  such  a 
time  and  place  would  be  attended  with  great 
hazard.  He  knew  tliat  be  was  not  upon  a 
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highway  designed  for  pedestrians,  but  that  it 
was  built  and  maintained  for  railway  pur- 
poses only.  While  he  may  have  believed  it 
was  In  such  condition  as  would  enable  him 
to  walk  over  it  In  safety,  yet  the  environ- 
ment, the  time,  and  his  relation  to  respond- 
ent were  such  as  gave  him  no  right  to  act 
upon  such  belief,  relying  upon  any  duty  o* 
respondent  to  maintain  for  him  a  safe  way 
We  believe  any  Jury  of  reasonable  men 
would  be  Impelled  to  the  conclusion  that  he 
took  his  chances,  and  that  his  injuries  re- 
sulted from  his  own  negligence.  In  such 
case  It  is  the  duty  of  the  court  to  so  decide, 
as  a  matter  of  law. 
The  judgment  is  affirmed. 

FULLERTON,     C.     J.,     and     DUNBAR, 
MOUNT,  and  ANDERS.  JJ.,  concur. 


ROWE  et  ux.  V.  NORTHPORT  SMEI/TING 
&  REFINING  CO. 

(Supreme  Court  of  Washington.    April  2S, 
1904.) 

WUISANCE— DAMAOES  —  EVIOENCE  — COMPETKH- 
CY— CHEMICAL  EXFERIltENTS  BEFORE  JURY — 
INSTBt'CTIONS — COUMENCEUEnT  OF  SUIT — FIL- 
IKO  COMPLAINT  —  SERVICE  OF  SUMMONS  — 
VATVSB  OF  ERROR. 

1.  Sup.  Court  Rule  12  (40  Pac.  x),  provides 

that  no  alleged  error  will  be  considered  on  ap- 
peal unless  the  same  is  clearly  pointed  out  in  ap- 
pellant's brief.  Held,  that  where,  on  appeal, 
an  assignment  of  error  is  that  "the  court  was  in 
error  in  denying  appellant's  motion  for  a  new 
trial,"  the  indefinite  nature  of  the  assignment 
did  not  preclude  the  consideration  of  claims  of 
error  which  were  distinctly  pointed  out  in  the 
brief,  and  which  related  to  rulings  of  the  court 
during  the  progress  of  the  trial,  since  such  rul- 
ings might  be  reviewed  even  without  a  motion 
for  a  new  trial. 

2.  In  an  action  for  the  destruction  of  plain- 
tiff's orchard  owing  to  the  release  of  sulphur  in- 
to the  atmosphere  from  defendant's  smelter, 
which  was  over  a  mile  from  the  orchard,  a  wit- 
ness was  asked  what  proportion  of  the  trees  gen- 
erally in  the  "immediate  vicinity"  of  the  smelter 
were  dead.  Held,  that  the  overruling  of  an  ob- 
jection to  the  question  was  not  prejudicial  er- 
ror on  the  ground  that  it  called  for  the  effect 
of  sulphur  on  vegetation  at  a  point  where  con- 
ditions were  different  from  those  which  obtain- 
ed at  the  location  of  plaintiff's  land,  it  appear- 
ing from  the  examination  of  the  witness  which 
preceded  the  question  that  the  witness  had  stat- 
ed that  the  effect  of  the  sulphur  on  plaintiff's 
trees  had  been  the  same  as  its  effect  on  trees 
near  the  smelter. 

3.  In  an  action  for  the  destruction  of  plain- 
tiff's orchard  by  sulphur  released  into  the  atmos- 
phere from  a  smelter  it  appeared  that  plaintiff's 
premises  were  situated  about  a  mile  and  three- 
fourths  from  the  smelter,  and  a  witness  whose 
premises  were  between  plaintiff's  and  the  smel- 
ter, and  about  one  mile  from  the  smeller,  was 
asked  as  to  the  effect  of  the  sulphur  at  his 
premises.  Held,  that  the  overruling  of  an  ob- 
jection to  the  question  was  not  prejudicial  er- 
ror, he  having  testified  that  plaintiff's  trees 
were  not  as  dead  as  those  near  the  smelter,  but 
showed  indications  of  being  killed. 

4.  In  an  action  for  the  destruction  of  plain- 
tiff's orchard  owing  to  the  release  of  sulphur  in- 
to the  atmosphere  from  a  smelter,  plaintiff  tes- 
tified that  »  precipitate  lodged  on  the  roof  of 
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his  house,  and  that  !t  forined  a  scam  on  the  wa- 
ter during  the  process  of  irrigation.  Held,  that 
evidence  that  a  precipitate  formed  on  the  sid^ 
walks  of  the  city  in  which  the  smelter  was  sit- 
uated was  admissible. 

5.  In  an  action  for  the  destruction  of  plain- 
tiffs orchard  by  sulphur  from  a  smelter  it  was 
error  to  permit  counsel  for  plaintiff  to  experi- 
ment before  the  jury  with  a  liquid  that  he  stated 
to  be  sulphuric  acid,  in  the  absence  of  any  proof 
of  the  nature  of  the  liquid. 

G.  In  an  action  for  the  destruction  of  plain- 
tiff^  orchard  by  sulphur  released  into  the  at- 
mosphere from  a  smelter  situated  about  two 
miles  from  plaintiff's  premises  an  expert  wit- 
ness for  defendant  testified  that  there  was  noth- 
ing like  8ulp^l>1ric  acid  at  the  smelter,  and  that 
sulphuric  acid  did  not  have  the  same  eCEect  as 
that  created  by  the  gases  released  from  the  smel- 
ter, but  counsel  for  plaintiff  were  permitted  to 
dip  a  stick  into  a  liquid  which  counsel  stated 
to  be  sulphuric  acid,  and  to  submit  the  stick  to 
the  jury,  and  to  pour  the  substance  on  the 
branch  of  a  tree  and  on  a  cloth  and  submit  them 
to  the  jury.  Held,  that  the  permission  of  such 
experimentation  was  error,  there  being  no  evi- 
dence that  the  elements  which  produced  the  ex- 
perimental results  were  the  same  as  those  in 
operation  at  plaintiff's  premises  by  reason  of  the 
smelter. 

7.  Since,  under  Ballinger's  Ann.  Codes  &  St. 
i  48G9,  an  action  is  commenced  when  the  sum- 
mons is  served,  it  was  error  for  the  court,  in  an 
action  for  the  destruction  of  plaintiff's  orchard 
owing  to  the  release  of  sulphur  from  defendant's 
smelter,  to  instruct  that  plaintiff  was  entitled 
to  recover  for  damages  within  a  period  includ- 
ing several  months  after  the  service  of  the  sum- 
mons, covering  which  there  was  no  evidence  of 
damage. 

8.  \Vhere,  in  an  action  for  damages  because  of 
the  destruction  of  plaintiffs  orchard  by  sul- 
phur from  defendant  s  smelter,  the  court  stated 
that  in  instructing  the  jury  he  would  treat  the 
date  of  filing  the  complaint  as  the  date  of  the 
commencement  of  the  action,  defendant's  failure 
to  object  at  that  time  did  not  preclude  him  from 
raising  on  appeal  the  objection  that  an  instruc- 
tion treating  such  date  as  the  commencement  of 
the  action  was  erroneous,  and  that  the  date 
when  the  summons  was  served  should  have  been 
regarded  as  the  commencement  of  the  action, 
it  appearing  that  defendant  excepted  to  the  in- 
struction after  the  jury  had  retired,  and  since  an 
exception  could  not  have  been  taken  until  the 
instruction  had  been  given. 

Api)eal  from  S«i)erlor  Court,  Stevens  Coun- 
ty;  William  E.  Kichardson,  Judge. 

Action  by  Edwin  J.  Kowe  and  wife  against 
the  Nortbport  Smelting  &  Iteflning  Company. 
From  a  judgment  In  favor  of  plalntifCs,  de- 
fendant appeals.    Reversed. 

Voorhees  &  Voorhees  and  D.  H.  Carey,  for 
appelliiiit.  Robertson,  Miller  &  Rosenhaupt, 
J.  A.  Kellogg,  aud  jere  Rochford,  for  re- 
spondents. 

HADLEY,  J,  Respondents  are  the  own- 
ers of  certain  lands  situate  near  Northport, 
In  Stevens  county,  Wash.,  and  appellant  is 
the  owner  and  operator  of  a  smelter  located 
at  Northport.  Respondents  brought  this  suit 
against  appellant,  and  alleged  that  at  all 
times  continuously  within  two  years  last  past 
the  appellant  corporation  has  maintained  and 
operated  Its  said  smelter  plant;  that  In  con- 
nection therewith  It  has  caused  sulphide  ores 
to  be  roasted  in  heaps  and  has  smelted  about 
1,000  tons  of  ore  dally  during  said  period; 


that  the  ore  so  smelted  contained  about  10 
per  cent,  of  sulphur,  and  that  appellant,  by 
causing  It  to  be  burned  in  the  manner  afore- 
said, has  dally  caused  to  be  released  in  the 
atmosphere  of  Northport  about  100  tons  of 
sulphur;  that  the  sulphur  so  released  Is  in 
the  form  of  sulphurous  acid  or  gas;  that  the 
prevailing  winds  carry  the  fumes  over  and 
upon  the  lands  of  respondents;  and  that  by 
reason  thereof  the  orchard  has  been  destroy- 
ed, and  the  land  rendered  barren  and  un- 
productive. The  prayer  of  the  complaint 
asks  damages  In  the  sum  of  (10,000.  A  trial 
was  had  before  the  court  and  a  jury,  and  a 
verdict  was  returned  In  favor  of  respondents 
In  the  sum  of  f2,000.  Appellant  moved  for 
a  new  trial,  which  was  denied.  Judgment 
was  entered  for  the  amount  of  the  verdict, 
and  this  appeal  was  taken  from  the  Judg- 
ment. 

The  first  designated  assignment  of  error 
is  in  the  following  words:  "The  court  erred 
in  denying  appellant's  motion  for  a  new 
trial."  Respondents  urge  at  some  lengtb 
that  the  assignment  is  indefinite,  and  cannot 
be  considered,  under  rule  12  of  this  court  (40 
Pac.  I),  which  provides  that  no  alleged  error 
will  be  considered  unless  the  same  be  clear- 
ly pointed  out  in  appellant's  brief.  Numer- 
ous claims  of  error  are,  however,  distinctly 
pointed  out  In  the  brief,  all  of  which  relate 
to  rulings  of  the  court  during  the  progress 
of  the  trial.  Such  rulings  may  be  reviewed 
in  this  court  even  without  a  motion  for  new 
trial.  Dubcleh  v.  Grand  Lodge  A.  O.  U.  W. 
(Wash.)  74  Pac.  832.  For  a  discussion  of 
this  point  we  refer  to  the  above-cited  case, 
without  repeating  here.  We  understand  re- 
spondents to  contend  that,  as  no  specific 
ground  is  mentioned  in  the  criticised  state- 
ment quoted  above  as  a  reason  why  the  court 
erred  in  denying  the  motion  for  a  new  trial, 
there  is  therefore  really  nothing  here  to  re- 
view. Under  the  rule  already  announced  by 
this  court,  all  the  other  claims  of  error  as- 
signed In  this  case  could  have  been  reviewed 
on  appeal  If  no  motion  for  new  trial  had 
been  made.  While  appellant  nominally 
classified  the  statement  made  In  Its  brief  con- 
cerning the  ruling  upon  the  motion  for  new 
trial  as  an  assignment  of  error,  yet  the  state- 
ment in  effect  simply  calls  attention  to  the 
fact  that  the  motion  gave  the  court  an  op- 
portunity to  review  its  own  rulings,  and  that 
in  denying  the  motion  the  court  erred  for  the 
reasons  definitely  set  forth  in  the  assign- 
ments which  follow  in  the  brief. 

It  is  assigned  that  the  court  erred  in  per- 
mitting respondents,  over  objection,  to  ask 
one  Gantenbein,  a  witness,  the  following 
question:  "What  proportion  of  the  trees  gen- 
erally In  the  immediate  vicinity  of  the  smel- 
ter are  dead'/"  There  was  evidence  to  the 
effect  that  the  lands  of  respondents  are  dis- 
tant from  the  smelter,  on  a  direct  line  and 
over  the  hills,  about  1%  miles,  and  that,  fol- 
lowing the  meanderings  of  the  Columbia  riv- 
er, the  distance  is  about  2<^  miles.    The  pur- 
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pose  of  noting  tbe  two  measnrementB  la  by 
reason  of  tbe  contention  of  appellant  that 
the  fames  and  smoke  from  tbe  smelter  fol- 
low tbe  meanderlngs  of  tbe  river,  and  do  not 
cross  in  a  direct  conrse  to  respondents'  lands. 
It  will  be  noted  tbat  the  distance  by  way 
of  tbe  river  is  nearly  one  mile  greater  tban 
it  to  by  the  direct  course,  and  tbat  fact  is 
nrged  to  emphasize  appellant's  claim  that, 
after  traveling  tbe  greater  distance,  tbe  sul- 
pbnr  fumes  have  become  so  aflTected  by  the 
atmosphere  that  they  are  rendered  harmless 
to  vegetation.  Tbe  criticised  question  called 
for  tbe  condition  of  trees  in  tbe  "Immediate 
vicinity"  of  the  smelter.  Appellant  urges— 
and  testimony  was  afterwards  Introduced  to 
tbat  effect— that,  as  the  distance  of  tbe  point 
to  be  affected  from  tbe  place  where  the  gas  la 
generated  Increases,  the  deleterious  effect  de- 
creases. It  is  therefore  contended  that  tbe 
question  called  forthe  effect  of  the  gases  upon 
vegetation  at  a  point  where  conditions  were 
materially  different  from  those  which  ob- 
tained at  the  location  of  respondents'  land. 
The  limitation  in  the  question,  "immediate 
vicinity,"  was.  Indeed,  indefinite.  For  some 
purposes  the  location  of  respondents'  lands, 
considered  from  the  standpoint  of  either 
measurement  above  mentioned,  would  be  re- 
garded as  in  the  Immediate  vicinity  of  the 
smelter.  It  to  evident,  however,  from  ttio 
examination  of  the  witness  which  preceded 
tbe  question  now  under  consideration,  tbat 
the  inquiry  was  Intended  to  relate  to  points 
nearer  the  smelter  than  respondents'  land. 
The  question  standing  alone  would  therefore 
seem  to  call  for  tbe  effect  of  conditions  dif- 
ferent from  those  prevailing  at  respondents' 
land.  The  witness  had,  however,  been  pre- 
viously iDterrogated,  and  bad  answered  as 
follows:  "Q.  You  don't  understand,  Mr. 
Gantenbeln.  I  mean  tbat  this  dead  timber, 
now,  nearer  the  smelter,  tbat  was  killed 
there,  if  It  was  killed  by  the  fumes,  when  It 
first  liegan  to  be  affected  by  those  fumes, 
bow  did  It  compare  with  the  timber  on  tbe 
Rowe  place  at  that  time.  In  appearance?  A. 
I  should  think  very  much  similar."  Tbe  an- 
swer of  the  witness  substantially  stated  as 
a  fact  tbat  tbe  effect  upon  timber  nearer  tbe 
smelter  was  the  same  as  at  respondents' 
farm,  and  tbe  question  criticised  called  for 
a  more  spedflc  statement  as  to  the  extent  of 
tlie  effects  upon  the  timber  nearer  tbe  smelt- 
er. While  tbe  real  question  to  be  determin- 
ed was  the  effect  at  respondents'  farm,  yet, 
from  the  witness'  view,  as  expressed,  it  fol- 
lowed logically  tbat  the  same  proportion  of 
trees  were  dead  In  each  locality,  and  the  an- 
awer  would  therefore.  In  effect,  apply  to 
each.  The  accuracy  of  the  witness'  view 
waa  to  be  tested  by  crosa-ezaminatlon  or 
by  other  testimony.  While  it  would.  Indeed, 
have  been  more  proper  to  Inquire  directly  as 
to  effects  at  respondents'  farm,  yet,  in  view 
of  what  the  witness  had  ab^ady  said,  we  be- 
lieve that  result  was  reached  indirectly  by 
tho  qioestloo.    Appellant  cites  and  discussea 


•  number  of  authorities  under  this  assign- 
ment Of  the  authorities  dted  the  following 
Massachusetts  cases  are  particularly  dtocusa- 
ed  by  counsel:  Emerson  v.  Lowell  Gas  Light 
Co.,  3  Allen,  410;  Lincoln  t.  Taunton  Copper 
Mfg.  Co.,  9  Allen,  181;  Kelllher  ▼.  Miller,  VI 
Mass.  71;  Hawka  t.  Charlemont,  110  Mass. 
110;  Campbell  ▼.  Russell,  139  Mass.  278,  I 
N.  B.  345.  Without  reviewing  all  tbe  cases 
dted  we  will  observe  that  In  each  of  the 
above  cases  the  offered  evidence  was  reject- 
ed, and  It  was  held  that  It  was  not  error. 
Under  the  authorities  dted  by  appellant,  it 
the  objection  to  this  evidence  had  been  sus- 
tained in  tbe  case  at  bar,  we  should  probably 
have  held  that  it  was  not  error;  but,  inas- 
much as  it  was  allowed  to  go  to  the  Jury,  we 
are  disposed  to  tbe  view  that,  when  the 
whole  testimony  of  the  witness  to  consider- 
ed together,  tbe  criticised  portion  thereof  did 
not  have  such  prejudicial  effect  as  requires 
the  reversal  of  the  case  upon  this  ground. 

Several  assignments  of  error.  Involving 
somewhat  the  same  principle  as  above  dis- 
cussed, relate  to  questions  asked  the  wit- 
ness Sterrett  concerning  the  effect  of  tbe 
smelter  fumes  at  bto  farm.  The  record 
shows  tbat  bto  farm  Is  about  one  mile  from 
the  smelter,  while  tbat  of  respondents  to 
nearly  twice  that  distance  by  the  direct 
course.  Tbe  first  objection  to  tbe  questions 
asked  this  witness  was  when  he  was  asked 
to  tell  the  Jury  to  wbat  extent  bto  strawberry 
crop  was  affected  by  the  smelter  fumes.  The 
objection  was  made  on  tbe  ground  tbat  tbe 
witness'  farm  is  nearer  the  smelter  tban 
tbat  of  respondents,  and  that  the  condition 
of  the  gases  at  tbe  two  places  was  not  the 
same.  Objection  was  also  made  to  other 
questtons  upon  the  same  ground.  Thto  wit- 
ness. In  the  course  of  bto  testimony,  show- 
ed mnch  familiarity  with  respondents'  farm. 
He  also  testifled  that  the  trees  at  respond- 
ents' place  were  not  quite  as  dead  as  those 
immediately  around  Northport  and  tbe  smelt- 
er, bnt  tbat  they  showed  all  Indications  of 
being  killed.  In  practical  effect  the  answer 
was  that  results  were  the  same  in  the  two 
localities,  as  was  true  of  the  answer  of  tbe 
other  witness  heretofore  discussed.  Tbe  lo- 
cation of  thto  witness'  place  was  between  the 
two  points,  and,  if  bto  statement— that  the 
extreme  points  were  similarly  affected— was 
true,  then  it  would  seem  to  follow  that  bto 
own  place,  occupying  a  position  between  the 
two,  must  have  been  affected  In  like  man- 
ner. The  force  of  the  witness'  testimony 
was  to  tbe  effect  tbat  wbat  was  true  of  con- 
ditions at  his  own  place  was  also  true  at 
respondents'  place.  As  we  intimated  In  the 
case  of  the  other  witness,  while  this  indi- 
rect method  of  inquiring  about  effects  at 
respondents'  farm  may  not  have  been  tbe 
most  acceptable  one,  yet,  in  view  of  bis 
whole  testimony,  we  do  not  believe  appel- 
tout's  case  was  prejudiced  thereby  so  aa  to 
call  for  a  reversal  upon  tbat  ground  alone. 

Another  assignment  of  enror  retotea  to  tbo 
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following,  which  appears  in  the  record:  "Q. 
Now,  have  you  ever  noticed  the  sidewalks  in 
Northport  after  a  rain,  when  they  were 
smelting  ores  there?  A.  I  have.  Q.  I  will 
ask  you  to  state  what,  if  anything,  you  have 
seen  on  the  sidewalks.  Mr.  Voorhees:  I  ob- 
ject. These  sidewalks  are  not  on  Bowe's 
place,  and  Kowe's  place  is  virtually  two 
miles  away  from  Northport  (Objection  over- 
ruled. Exception.)  A.  I  have  noticed  it  on  the 
sidewalks,  the  buildings,  and  in  my  yard 
and  garden,  and  have  noticed  it  in  the  water 
barrels  by  the  house,  and  have  seen  consid- 
erable of  It  at  various  times.  Q.  What  Is 
that?  A.  I  don't  know,  but  suppose  it  Is 
sulphur.  It  is  a  yellow  substance."  Stand- 
ing alone,  there  would  appear  to  be  no  per- 
tinence in  merely  showing  the  presence  of 
sulphur  upou  the  sidewalks  and  buildings  in 
Northport,  but  one  of  the  respondents  had 
testified  that  a  precipitate  lodged  upon  the 
roof  of  the  house  at  respondents'  farm;  that 
the  same  also  formed  a  scum  on  the  water 
during  the  process  of  irrigation;  that  it  was 
sulphur,  and  that  it  stopped  the  growth  of 
vegetation.  In  view  of  that  testimony  and 
the  claim  that  the  sulphur  at  the  farm  came 
from  the  smelter,  we  think  the  testimony 
criticised  under  this  assignment  of  error  was 
competent  to  show  that  the  smelter  did  re- 
lease sulphur,  and  tended  to  corroborate  the 
said  testimony  of  Mr.  Kowe,  one  of  the  re- 
spondents. 

A  number  of  other  distinctly  assigned  er- 
rors may  be  grouped  and  discussed  together 
as  involving  one  general  principle.  While 
the  witness  Terwllliger,  called  by  appellant 
as  an  expert,  was  upon  the  stand,  counsel 
for  respondents  indulged  in  certain  experi- 
ments before  the  Jury  with  what  was  said  by 
counsel  to  be  sulphuric  acid.  One  of  the 
counsel  handed  the  witness  a  bottle  contain- 
ing some  substance,  and  asked  him  if  he 
could  detect  sulphuric  acid  by  smell.  The 
witness  replied,  "It  does  not  look  like  sul- 
phuric acid  to  me,"  giving  as  a  reason  that 
it  was  not  a  proper  color,  and  he  afterwards 
stated  that  it  was  not  sulphuric  acid,— at 
least  not  chemically  pure.  Counsel  dipped  a 
wooden  stick  into  the  substance,  and  said: 
"I  will  show  you  this  stick.  Explalntothejury, 
as  that  stick  tiuns  black  in  their  presence. 
Just  the  chemical  action  that  goes  on  on  that 
wood."  The  record  then  showsthefollowing: 
'•Mr.  Voorhees:  We  object.  We  do  not  know 
what  this  is  in  this  bottle.  Mr.  Robertson:  I 
will  prove  it.  (Objection  overruled.  E<xception.) 
We  except  on  the  ground  that  there  has  been 
no  proof  whatever  as  to  what  this  is;  Just  a 
mere  statement  of  counsel."  Afterwards, 
over  objection,  the  blackened  stick  was  ad- 
mitted in  evidence.  No  proof  was  made  as 
to  what  was  the  substance  contained  in  the 
bottle.  Appellant's  counsel  objected  as  fol- 
lows: "Mr.  Voorhees:  I  object.  I  make  the 
point  that  this  witness  has  testified  that  sul- 
phuric acid  in  this  form— if  this  is  sulphuric 
acid— is  not  the  same,  and  will  not  have  the 


same  ettect,  which  is  made  by  the  combina- 
tion of  SO]  with  the  air  and  the  water. 
There  is  affirmative  evidence  to  that  effect. 
Consequently  the  conditions  are  not  the 
same.  Consequently  this  piece  of  wood  is 
not  evidence.  This  offer  is  incompetent,  ir- 
relevant, and  immaterial.  (Objection  is 
overruled.  Exception.)"  Thereafter  counsel 
asked  the  witness  what  effect  sulphuric  acid 
has  on  leaves,  and  at  the  same  time  handed 
him  a  pine  branch  after  having  poured  there- 
on something  from  a  bottle.  Objection  was 
again  made  that  there  was  no  proof  that  the 
substance  in  the  bottle  was  the  same  as  that 
thrown  off  from  the  roasting  heaps  of  ore 
at  the  smelter.  Again,  counsel  asked  the 
witness  the  effect  of  sulphuric  acid  on  cloth, 
and  at  the  same  time  poured  some  substance 
from  a  bottle  upon  a  piece  of  cloth.  Objec- 
tion was  again  made,  but  it  was  overruled. 
We  think  the  court  erred  in  permitting  the 
experimentation  in  the  manner  in  which  it 
was  conducted.  In  the  first  place,  it  was 
not  established  that  the  substance  in  the 
bottle  was  sulphuric  acid;  and,  in  the  next 
place,  assuming  that  It  was,  the  effect  of 
the  ocular  demonstration  before  the  jury 
may  have  been  to  so  impress  them  that  they 
were  led  to  conclude  that  the  acid  thrown  off 
from  the  roasting  heaps,  after  traveiins 
about  two  miles,  and  becoming  dilute  by  its 
contact  with  air,  was  as  powerful  and  dead- 
ly in  its  effect  as  the  substance  before  them 
appeared  to  be  when  poured  immediately 
from  the  hitherto  closed  bottle  upon  the 
stick,  branch,  and  napkin.  The  court  per- 
mitted the  continuation  of  the  experiments 
before  the  jury,  notwithstanding  the  witness 
declared  concerning  the  contents  of  the  bot- 
tle, "We  have  nothing  like  that  at  the 
smelter."  There  being  no  proof  to  show  that 
the  elements  which  combined  to  produce  the 
experimental  results  before  the  jury  were 
the  same  as  those  combined  at  respondents' 
farm,  we  think  the  court  erred  and  that  ap- 
pellant's rights  were  thereby  prejudiced  be- 
fore the  jury.  There  must  at  least  be  iden- 
tity of  conditions  before  an  experiment  or 
evidence  of  an  experiment  can  be  submitted 
to  a  jury  as  tending  to  prove  the  issue  befoi« 
them.  Klanowski  v.  Grand  Trunk  Ry.  Co. 
(Mich.)  31  N.  W.  275;  Newbold  v.  Mead,  67 
Pa.  487.  It  has  been  held  that  the  prac- 
tical difficulty  of  bringing  about  experiment- 
al conditions  in  all  respects  identical  with 
those  immediately  before  the  jury  has  the 
effect  to  render  such  testimony  more  or  less 
unreliable;  that  such  experiments,  their  re- 
sults, and  the  inferences  drawn  from  them 
by  witnesses,  are  matters  collateral  to  the 
issue  before  the  jury,  and  that  many  col- 
lateral issues  are  liable  to  arise  when  an  at- 
tempt is  made  to  prove  Identity  of  condi- 
tions. Llbby  T.  Scherman,  146  111.  540,  34 
N.  B.  801,  37  Am.  St.  Rep.  191;  Chicago,  St 
L.  &  P.  R.  Co.  T.  Champion  (Ind.  App.)  36 
N.  E.  221,  53  Am.  St.  Rep.  367;  Wise  v. 
Ackermau    (Md.)    25    Atl.    424»      However, 


Digitized  by 


Google 


Wash.) 


ROWE  V.  NORTHPOET  SMEIiTIXG  &  REFINING  CO. 


633 


when  sabstantial  or  reamnable  similarity  of 
conditions  has  been  made  to  appear,  It  has 
been  frequently  held  that  evidence  of  experi- 
ments is  admissible.  12  Amer.  &  Kng.  Enc. 
of  Law  (2d  Ed.)  408,  and  eases  cited.  We 
therefore  desire  that  we  shall  not  be  under- 
stood as  holding  that  evidence  of  experi- 
ments may  never  be  valuable  or  proper,  but 
rather  that  in  any  event  such  a  similarity 
of  conditions  must  be  made  to  appear  as  will 
liwure  a  reasonably  Just  and  accurate  com- 
liarison. 

Other  errors  are  assigned  upon  the  court's 
Instructions  and  upon  the  refusal  to  instruct 
as  requested  by  appellant.  We  believe  no 
prejudicial  error  is  shown  tinder  the  several 
assignments  concerning  the  instructions,  ex- 
cept In  one  particular.  The  court  instructed 
that  respondents  could  recover  for  such  dam- 
ages as  had  been  caused  by  appellant  within 
the  period  of  two  years  next  before  the  com- 
mencement of  the  action,  and  then  specifical- 
ly limited  the  time  to  two  years  next  before 
December  22, 1902.  Counsel  for  both  parties, 
during  the  entire  examination  of  witnesses, 
treated  the  action  as  having  been  commenced 
in  August,  1902.  All  the  testimony  was  con- 
lined  to  a  period  prior  to  that  time,  and  no 
evidence  was  introduced  relating  to  the  peri- 
od between  August  and  December,  1902. 
The  complaint  was  not  filed  until  December 
22.  1902,  but  it  is  conceded  all  through  the 
case  that  the  summons  was  served  in  August 
of  that  year.  Under  section 48(59, 2  Ballinger's 
Ann.  Codes  &  St.,  the  action  was  commenced 
when  the  summons  was  served,  and  it  is 
therefore  manifest  that  the  time  limit  stated 
by  the  court  In  its  instructions  was  incorrect, 
and  included  a  period  of  about  four  months 
a.ttet  the  commencement  of  the  action,  cover- 
ing which  there  was  no  evidence  before  the 
jury.  Respondents,  however,  contend  that 
appellant  should  not  now  be  permitted  to 
raise  this  question  because  of  what  appears 
In  the  record.  Just  before  the  instructions 
to  the  Jury  the  following  appears:  "The  evi- 
dence being  concluded,  and  the  respective 
counsel  for  the  plaintiffs  and  defendant  hav- 
ing concluded  their  arguments  to  the  Jury, 
and  the  court,  being  about  to  instruct  the 
Jury  and  to  define  the  Issues  In  the  case  to 
the  jury,  stated  that  In  instructing  the  Jury 
he  would  treat  the  22d  day  of  December, 
1902— the  date  of  filing  of  the  complaint— as 
the  date  of  the  commencement  of  the  action; 
and  that  no  objection  was  at  that  time  Inter- 
posed by  counsel  on  either  side."  Respond- 
ents urge  that,  as  appellant  did  not  at  that 
time  object.  It  should  not  be  heard  to  do  so 
now.  From  anything  which  appears  In  the 
record,  the  court  unqualifiedly  announced 
that  it  would  Instruct  the  Jury  that  the  ac- 
tion was  commenced  on  the  date  the  com- 
plaint was  filed.  An  exception  to  an  errone- 
ous instruction  could  not  have  been  taken  un- 
til It  had  been  given  to  the  Jury.    Moreover, 


appellant  timely  excepted  to  the  instruction 
after  the  retirement  of  the  Jury,  and  before 
a  vwdlct  was  returned,  but  the  error  was 
not  corrected  by  the  court  Appellant,  hav- 
ing thus  given  an  opportunity  for  the  correc- 
tion of  the  instruction,  did  not  waive  the 
point,  and,  since  the  error  was  not  corrected, 
it  remained  before  the  Jury.  What  effect  the 
instruction  may  have  had  upon  the  amount 
of  the  verdict,  it  is,  of  course,  impossible  to 
determine. 

The  foregoing  reviews  the  principal  points 
urged,  and  we  believe  it  is  unnecessary  to 
further  extend  the  discussion.  For  the  rea- 
sons assigned,  the  Judgment  Is  reversed,  and 
the  cause  remanded,  with  Instructions  to  the 
trial  court  to  grant  a  new  trial. 

FULLERTON,  C.  J.,  and  MOUNT  and  AN- 
DERS, .TJ.,  concur. 

DUNBAR,  J.  I  concur  In  the  majoritj- 
opinion  on  the  ground  stateil— that  it  was  not 
estal)llshed  that  the  substance  in  the  liottle 
was  sulphuric  acid.  Of  course,  it  would  be 
error  to  permit  the  Introduction  of  evidence 
showing  the  effect  of  acid  different  from  tliat 
which  was  thrown  off  from  the  roasting 
heaps  at  the  smelter.  But  I  do  not  agree 
with  the  statement  that,  assuming  that  the 
acid  teste<l  was  the  same  as  that  which  was 
thrown  from  the  roasting  heaps,  error  was 
committed  by  Introducing  evidence  of  its  ef- 
fect upon  vegetation,  for  the  reason  that  the 
conditions  were  not  the  same.  Of  necessity 
the  conditions  would  be  different  after  the 
transmission  of  the  acid  through  the  air  for 
two  miles  to  the  farm  of  the  respondents,  and 
it  seems  to  me  tliat,  if  the  rule  announced 
were  adopted,  it  would  prevent  the  respond- 
ents from  proving  that  the  effects  on  the 
vegetation  at  their  place  were  brought  about 
through  the  agency  of  the  acid  emanating 
fi'om  the  smelter  works.  If  plaintiffs  had 
proved  the  condition  of  the  vegetation,  and 
the  finding  thereon  of  a  deposit,  and  It  was 
shown  by  the  defense  that  the  acid  which 
was  found  upon  the  vegetation  was  harmless, 
and  such  proof,  If  true,  would  have  been  ad- 
missible by  experiments  offered  by  the  de- 
fendant showing  that  the  acid  before  It  was 
diluted  by  the  air  would  not  have  a  deleteri- 
ous effect  upon  vegetation,  plaintiffs'  case 
would  fail.  So  that  It  seems  to  me  It  was 
competent  to  show  primarily  the  effect  of 
sulphuric  acid  on  vegetation,  and  the  diluting 
effect  of  the  air  In  the  transmission  of  the 
acid  for  two  miles  or  more  would  be  a  sub- 
ject for  explanation  on  cross-examination  or 
otherwise,  and  a  deduction  which  must  neces- 
sarily be  made  by  the  Jury  In  consideration 
of  all  the  facts  proven,  viz.,  the  difference  in 
the  conditions,  the  distance  traveled,  the  ef- 
fect of  the  air  on  the  acid,  and  any  other  cir- 
cumstance which  was  pertinent  and  explan- 
atory. 
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LAMONA  et  al.  y.  ODESSA  STATE  BANK 

et  al. 

(Supreme  Court  of  Washington.     April   26, 
19(M.) 

APPEAL— COSTS— DISMI8SAI-. 

1.  An  appeal  involving  no  question  but  that 
of  costs  will  be  dismissed  on  motion. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; C.  H.  Neal,  Judge. 

Action  by  Aliuu  K.  Lamona  and  others 
against  the  Odessa  State  Bank  and  others. 
From  an  order  sustaining  a  motion  to  retax 
costs  on  dismissal  of  the  action,  defendants 
appeal.    Appeal  dismissed. 

Myers  &  Warren,  for  appellants.  Merrltt 
A:  Merrltt,  for  respondents. 

PER  CURIAM.  Respondents  brought  this 
action  In  the  superior  court  of  Lincoln  coun- 
ty, against  appellants  and  others,  to  recover 
$72o,  alleged  to  be  due  upon  a  promissory 
note.  Appellants  filed  a  demurrer  to  the 
complaint,  which  demurrer  was  sustained  by 
the  court.  Respondents  thereupon  voluntari- 
ly dismissed  the  action.  Appellants  filed  a 
cost  bin,  claiming  $10  as  the  statutory  at- 
torney's fee  to  be  taxed  as  costs.  Resimnd- 
ents  filed  a  motion  to  retax  this  item  of  costs. 
The  trial  court  sustained  the  motion,  and  re- 
taxed  this  item  of  costs  at  $o.  Tills  appeal 
Is  prosecuted  from  tliat  order. 

Respondents  move  to  dismiss  the  appeal. 
We  think  the  motion  should  be  granted.  We 
have  several  times  held  that  the  mere  ques- 
tion of  costs  in  a  cause  cannot  be  litigated 
here.  State  ex  rel.  Mortgage  Co.  v.  Meach- 
am,  17  Wash.  42i>,  .50  Pac.  52:  State  ex  rel. 
liiind  V.  Christopher,  32  Wash.  59,  72  Pac. 
709.  It  is  true  that  in  Bringgold  v.  Spokane, 
19  Wash.  XiS,  53  Pac.  3(i8,  the  question  of 
costs  was  the  only  question  considered,  but  ! 
there  appears  to  have  been  no  motion  to  dis 
miss  that  case. 

The  cause  will  be  dismissed. 


AMERICAN  BRIDGE  CO.  OF  NEW  TORK 
V.  WHKELEU,  County  Auditor,  et  al. 

(Supreme  Court  of   Washington.     April  20, 
1904.) 

COUNTIBS  —  CLAIMS  —  WARBAXTS— ISSUANCE  — 
COUNTY     AUDITORS  —  DUTIES— MANDAMUS- 
ADEQUATE  REMEDY  AT  LAW — PARTIES. 

1.  The  issuance  of  a  county  warrant,  as  re- 
quired by  1  Bailinger's  Ann.  ("odes  &  St.  $  ;B)3. 
providing  that  the  county  auditor  shall  "issue" 
warrants  for  claims  allowed  by  the  county  com- 
missioners, and  when  the  warrant  is  issued  the 
stub  shall  be  carefully  retained,  is  not  limited 
to  the  mere  drawing  of  the  warrant,  but  includes 
the  delivery  thereof  to  the  person  entitled  there- 
to. 

2.  Under  1  Ballinger's  Ann.  Codes  &  St.  ( 
393,  requiring  the  county  auditor  to  issue  war- 
rants for  claims  allowed  by  the  county  commis- 
sioners, the  allowance  of  a  claim  by  such  com- 


missioners has  the  effect  of  a  judgment,  and  is 
conclusive  on  the  auditor. 

3.  Since  the  duty  of  a  county  auditor  to  issue 
a  warrant  for  claims  allowed  by  the  county 
commissioners,  as  required  by  1  Bailinger's  Ann. 
Codes  &  St.  I  39.S,  is  jmrely  ministerial,  and 
involves  the  exercise  of  no  discretion,  such  duty 
may  be  enforced  by  mandamus. 

4.  Where,  after  the  allowance  of  a  claim 
against  a  county,  the  county  auditor  drew  a 
warrant  payable  to  the  claimant,  and  himself 
acquired  the  money  thereon  from  the  county 
treasurer  by  a  forged  indorsement  of  the  war- 
rant, which  was  never  delivered  to  the  claim- 
ant, the  warrant  never  having  been  "issued"  aK 
required  by  1  Ballinger's  Ann.  Codes  &  St.  S 
393,  the  duty  to  issue  and  deliver  the  same  to 
such  claimant  devolved  on  the  county  auditor's 
successor  in  office. 

5.  Where  a  county  auditor,  after  having  ex- 
ecuted a  warrant  for  an  allowed  claim,  obtain- 
ed the  money  thereon  from  the  county  treasurer 
by  a  forged  indorsement,  without  ever  delivering 
the  warrant  to  the  claimant,  it  was  no  objection 
to  the  claimant's  right  to  maintain  mandamus 
to  compel  the  issuance  of  a  warrant  to  it  that 
claimant  had  a  plain  and  adequate  remedy  at 
law  by  a  suit  on  the  official  bond  of  the  county 
treasurer  by  whom  the  former  warrant  was  paid. 

G.  In  a  mandamus  proceeding  to  compel  the 
issuance  of  a  county  warrant  to  claimant  In 
payment  of  an  allowed  claim,  the  joinder  of  the 
county  commissioners  as  parties  on  the  theory 
that  the  county  would  be  ultimately  affected  by 
the  result  was  not  improper. 

Fullerton,  C.  J.,  and  Anders,  J.,  dissenting  in 
part. 

Ajipeal  from  Superior  Court,  Whitman 
County;   S.  .7.  Chad  wick.  Judge. 

Mandamus  by  the  American  Bridge  Com- 
pany of  New  York  against  H.  11.  Wheeler, 
as  county  auditor,  and  others.  From  a  judg- 
ment sustaining  demurrers  to  the  petition, 
defendant  appeals.    Reversed. 

Root,  Palmer  &  Brown  and  McCroskey  & 
Cantteld,  for  appellant.  Robert  M.  Hauna, 
for  respondents. 

HADLEY,  J.  This  is  a  proceeding  In 
mandamus,  whereby  it  is  .sought  to  compel 
the  issuance  of  a  county  warrant.  On  the 
8th  day  of  Octol)er,  llHIl,  the  boai-d  of  county 
conuuissioners  of  Whitman  comity  allowed 
and  ordered  paid  to  relator  the  sum  of  $1,-. 
753,  the  same  being  the  balance  due  for  the 
construction  of  a  steel  bridge  across  the 
Palouse  river,  in  the  city  of  Palouse,  in  said 
county.  The  board  at  said  time  directed  the 
then  county  auditor,  one  C.  G.  Raby,  to  is- 
sue a  county  warrant  to  the  relator  for  said 
sum,  drawn  on  the  treasurer  of  .said  county, 
and  payable  from  the  road  and  bridge  fund. 
On  the  18th  day  of  October,  1901,  said  Raby, 
as  county  auditor  aforesaid,  did,  pursuant  to 
said  order  of  the  board,  draw  a  warrant  for 
said  sum,  payable  to  the  order  of  relator 
from  said  fund.  Thereafter,  without  the  an-, 
thority,  knowledge,  or  consent  of  relator,  the 
said  Raby  indorsed  said  warrant  as  follows: 
"American  Bridge  Company,  by  C.  G.  Itaby, 
County  Auditor,"  and  then  presented  the 
same  to  the  county  treasurer,  who  paid  the 
amount  called  for  in  the  warrant  to  said 
Raby,  and  the  latter  retained  and  appropri- 
ated the  proceeds  to  his  own  use.    No  part  of 
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raid  sum  of  $1,753  has  been  paid  to  relator, 
and  prior  to  the  commencement  of  this  ac- 
tion the  relator  demanded  of  said  Baby, 
while  the  latter  was  county  auditor,  that  be 
execute  and  deliver  to  it  a  warrant  for  said 
sum,  as  ordered  and  directed,  but  he  neglect- 
ed and  refused  to  issue  to  relator  any  war- 
rant on  account  of  said  Indebtedness.  H.  H. 
Wheeler,  one  of  the  respondents  in  this  man- 
damus proceeding,  is  the  successor  of  said 
Kaby  as  county  auditor,  and  n  similar  de- 
mand was  made  of  him,  which  was  also  re- 
fuse<l.  The  above  facts  appear  in  relator's 
l>etltion  for  a  writ  of  mandate.  The  said 
Wheeler,  as  the  present  county  auditor,  and 
also  tiie  present  members  of  the  board  of 
county  commissioners,  were  made  parties  to 
the  proceeding.  The  several  members  of  the 
board  of  county  commissioners  joined  in  a 
separate  demurrer  to  the  petition,  and  the  said 
Wheeler,  as  auditor,  also  demurred  separately 
thereto.  The  demurrers  were  by  the  court 
sustained.  The  relator  elected  to  stand  up- 
on its  petition,  refusing  to  plead  further,  and 
Judgment  was  thereupon  entered  dismissing 
the  action.    The  relator  has  appealed. 

It  appears  by  the  petition  that  the  county 
commissioners  regularly  allowed  appellant's 
claim,  and  ordered  the  county  auditor  to  is- 
sue a  warrant  to  appellant  in  payment  of 
such  approved  claim.  He  drew  and  signed 
such  a  warrant,  but  It  was  never  delivered 
to  appellant,  or  to  any  one  authorized  to  re- 
ceive It.  The  auditor  did  not  therefore  "is- 
sue" the  warrant.  The  Century  Dictionary 
defines  the  word  "Issue,"  when  used  as  a 
verb,  as  follows:  "To  send  out;  deliver  for 
utse;  deliver  authoritatively;  emit;  put  into 
circulation."  Under  the  above  definition  a 
county  warrant  is  not  "issued"  until  it  is  ac- 
tually delivered  into  the  hands  of  a  person 
authorized  to  receive  It.  Such  was  expressly 
held  In  State  v.  Pierce  (Kan.)  .35  Pac.  10. 
The  same  principle.  In  effect,  was  declared 
in  Yesler  v.  Seattle,  1  Wash.  St  308,  25  Pac. 
1014,  in  which  case  the  court  observed  as 
follow.s:  "In  financial  pai-lance  the  term  'is- 
sue' seems  to  have  two  phases  of  meaning. 
'Date  of  issue,'  when  applied  to  notes,  bonds, 
etc.,  of  a  series,  usually  means  the  arbitrary 
(lute  fixed  as  the  beginning  of  the  term  for 
which  they  run,  without  reference  to  the  pre- 
cise time  when  convenience  or  the  state  of 
the  market  may  permit  of  their  sale  or  de- 
livery, and  we  see  no  reason  why  the  act  of 
March  26,  180O,  should  not  have  that  inter- 
pretation. When  the  bonds  are  delivered  to 
the  purchaser,  they  will  be  'issued'  to  him, 
which  is  the  other  meaning  of  the  term." 
Section  303,  1  Ballinger's  Ann.  Codes  &  St, 
which  enumerates  the  duties  of  county  audit- 
ors, among  other  things  contains  the  follow- 
ing: "For  claims  allowed  by  the  county  com- 
mlssionei'S  •  •  •  he  shall  draw  a  warrant 
on  the  county  treasurer  made  payable  to  the 
claimant  or  his  order,  •  •  •  and  when  a 
warrant  is  issued,  the  stub  shall  be  care- 
fully retained.    •    •    •"    His  duty  is  there- 


fore manifest.  He  shall  not  only  "draw" 
the  warrant,  but  he  shall  also  "issue"  it— 
that  Is  to  suy,  deliver  it;  and  when  be  is- 
sues it  he  shall  retain  the  stub.  Thus  the 
mere  drawing  is  not  an  Issuance,  but  the  lat- 
ter requires  the  additional  act  of  a  substv 
quent  authoritative  delivery.  When  so  de- 
livered, the  stub  shall  be  retained,  and  issu- 
ance is  then  complete.  Appellant  is  there- 
fore in  the  position  of  holding  a  claim  duly 
approved  and  allowed  by  the  county  com- 
missioners, for  which  no  warrant  has  ever 
been  issued.  The  allowance  of  the  claim  by 
the  board  of  county  commissioners  had  the 
conclusive  effect  of  a  judgment.  Martin  v. 
Supervisors,  etc.,  29  N.  Y.  645;  Kelly  v. 
AVImberly,  61  Miss.  548;  Johnson  v.  Camp- 
bell, 30  Tex.  83.  The  auditor,  therefore,  has 
no  discretion  In  the  premises.  His  duty  is 
clearly  declared  by  statute.  Section  393,  su- 
pra. It  was  the  duty  of  the  former  auditor 
to  issue  the  warrant,  but,  he  not  having  done 
so,  it  follows  the  office,  and,  inasmuch  as  it 
remains  undischarged,  it  becomes  the  obliga- 
tion of  the  respondent  Wheeler,  as  the  suc- 
cessor of  Kaby,  and  present  Incumbent  of 
the  office,  to  discharge  the  duty.  The  duty 
involves  no  discretion,  is  purely  ministerial, 
and  mandamus  is  therefore  the  proper  rem- 
edy to  compel  its  performance.  Section  5755, 
2  Ballinger's  Ann.  Codes  &  St;  Abernethy 
V.  Town  of  Medical  Lake,  9  Wash.  112,  37 
Pac.  306;  State  ex  rel.  t.  Headlee,  17  Wash. 
C37,  50  Pac.  403;  State  ex  rel.  T.  Headlee,  22 
Wash.  126,  60  Pac.  126. 

The  forgery  of  appellant's  indorsement 
and  the  unauthorized  turning  over  to  some 
one  else  of  a  warrant  merely  drawn  but  not 
Issued,  although  it  was  all  done  by  the  in- 
cumbent of  the  auditor's  office,  did  not  dis- 
charge the  duty  of  that  office  to  appellant, 
and  does  not  constitute  any  defense  to  the 
action.  It  Is  also  immaterial  that  the  ap- 
propriation of  the  money  was  made  by  the 
predecessor  of  the  present  Incumbent  of  the 
office.  People  ex  rel.  v.  Comptroller,  77  N. 
Y.  45. 

Respondents  urge  that  appellant  has  a 
plain,  speedy,  and  adequate  remedy  by  suit 
upon  the  official  bond  of  the  former  county 
treasurer.  We  do  not  think  appellant  should 
be  driven  to  the  exti-emity  of  litigating  with 
bondsmen  concerning  an  obligation  owing  to 
it  from  the  county,  and  In  respect  to  which 
appellant  has  been  in  no  way  at  fault  The 
comity's  agents— the  two  auditors— have  fail- 
ed to  discharge  their  duty,  and  that  should 
not  be  urged  as  a  reason  why  appellant  an 
innocent  claimant  should  be  required  to  en- 
ter into  vexatious  litigation  with  persons  who 
are  entire  strangers  to  its  original  contract 
with  the  county,  out  of  which  its  present 
claim  arose.  In  State  ex  rel.  v.  Dougherty, 
45  Mo.  294,  it  was  held  that  the  fact  that 
the  relator  had  a  remedy  on  the  respondent's 
official  bond  did  not  preclude  the  remedy  by 
mandamus.  The  same  was  held  in  Babcock 
T.  Goodrich,  47  Gal.  488.    To  the  same  eSec: 
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Is  State  ex  rel.  ▼.  Wilson,  17  Wis.  709. 
"Though  corporations  and  ministerial  officers 
are  liable  to  be  sued  for  neglect  of  duty,  yet 
the  writ  of  mandamus  will  go  to  compel  a 
proper  execution  of  their  duties,  such  suits 
not  accomplishing  the  object  desired— the  ful- 
fillment of  the  duty."  Merrill  <m  Manda- 
mus, g  109.  The  same  rule  is  stated  by  an- 
other author  as  follows:  "Nor  will  the  fact 
that  the  party  aggrieved  by  the  nonperform- 
ance of  official  duty  has  a  remedy  by  an  ac- 
tion against  the  officer  upon  his  official  bond 
prevent  the  courts  from  lending  their  aid,  by 
mandamus,  to  enforce  the  duty,  the  remedy 
upon  the  bond  being  Inadequate  for  the 
grievance."  High's  Extr.  Leg.  Rem.  (3d  Ed.) 
i  35.  Moreover,  the  plain,  speedy,  and  ade- 
quate remedy  by  an  ordinary  action,  which 
will  defeat  the  right  to  mandamus,  must  be 
a  remedy  against  the  respondent  In  the  man- 
damus proceedings,  and  not  against  third 
persons.  Merrill  on  Mandamus,  9  53,  p.  69; 
Williams  v.  Clayton  (Utah)  21  Pac.  398;  Pal- 
mer V.  Stacy,  44  Iowa,  340;  State  ex  rel.  v. 
Wright,  10  Nev.  167.  Appellant,  under  Its 
contract  with  the  county,  is  entitled  to  re- 
ceive a  warrant.  It  is  the  duty  of  the  au- 
ditor to  Issue  such  warrant,  and  appellant  Is 
entitled  to  have  that  duty  discharged  with- 
out being  driven  to  sue  the  bondsmen  of  a 
former  county  auditor.  There  is  no  other 
plain,  speedy,  and  adequate  remedy  to  com- 
pel the  reqmndent  auditmr  to  discharge  his 
said  duty. 

The  county  commissioners  were  made  par- 
ties in  this  proceeding  on  the  theory  that  the 
county  will  be  ultimately  affected  by  the  re- 
sult. Under  the  circumstances  detailed  in 
the  allegations  of  the  petition,  we  think  the 
commissioners  were  not  improperly  Joined  as 
parties,  although  they  may  not  have  been 
necessary  <Mie8.  We  therefore  Ijelieve  that 
the  court  erred  In  sustaining  each  of  the  de- 
murrers to  the  petition. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  instructions  to  the  lower 
court  to  overrule  the  demurrers. 

DUNBAR  and  MOUNT,  JJ.,  concur. 

ANDERS,  J.  (dissenting).  While  I  believe 
the  court  erred  in  sustaining  the  demurrer  to 
the  complaint  herein  interposed  by  the  coun- 
ty auditor,  I  am  of  the  opinion  that  the  com- 
missioners were  not  proper  parties  to  the  ac- 
tion, and  for  that  reason  I  think  their  de- 
murrer was  properly  sustained. 

FUXjLBRTON,  C.  J.  (dissenting).  I  am  un- 
able to  concur  in  either  the  opinion  or  the 
Judgment  in  this  case.  It  seems  to  me  the 
court  has  not  only  overlooked  the  real  ques- 
tion presented  by  the  record,  but  has  decid- 
ed erroneously  the  question  thought  to  be 
presented.  Taking  up  first  the  question  de- 
cided by  the  court,  it  will  be  observed  from 
the  statement  made  at  the  opening  of  the 
main  opinion  that  this  is  not  a  case  where 


no  warrant  has  been  Issued  as  a  matter  of 
fact  for  the  appellant's  claim.  On  the  eoutra- 
ry,  a  warrant  has  not  only  been  issued  in  fact 
for  that  claim,  but  it  has  been  actually  paid 
by  the  county  treasurer;  wrongfully  issued 
and  paid,  it  may  be,  but  Issued  and  paid  in 
fact  nevertheless.  But  the  majority,  as  I  un- 
derstand it,  do  not  rest  their  decision  on  the 
ground  tliat  no  warrant  in  fact  has  been  Is- 
sued, but  hold  that  a  warrant  is  not  "Issued" 
as  a  matter  of  law  unless  It  is  actually  deliv- 
ered into  the  hands  of  a  person  authorized  to 
receive  it  In  other  words,  a  wrongful  issu- 
ance of  a  county  warrant  is  not  an  issuance 
within  the  meaning  of  that  term  as  used  In 
the  statute.  I  am  frank  to  say  I  can  find  no 
satisfactory  reason  for  this  distinction,  nor 
do  I  think  it  Is  supported  by  the  authorities 
cited  in  the  opinion  of  the  court.  The  stat- 
ute does  not  undertake  to  define  the  term, 
and  hence  must  be  taken  to  have  used  it  in 
its  commonly  accepted  sense.  That  sense  is 
sufficiently  Indicated  by  the  definition  quoted 
In  the  majority  opinion.  It  is  at  once  ap- 
parent, however,  that  tliat  definition  is  as 
applicable  to  a  warrant  wrongfully  issued  as 
it  is  to  one  delivered  to  a  person  authorized 
to  receive  it.  When  It  is  delivered  to  a 
person  not  authorleed  to  receive  it,  it  is  "sent 
out,"  it  may  be  "delivered  for  use,"  It  is  "emit- 
ted," and  may  be  "put  into  circulation";  any 
one  of  which  acts  amounts  to  an  "issuance" 
according  to  the  definition.  And  this,  it 
seems  to  me,  accords  with  the  reason  of  the 
thing.  In  common  parlance,  to  Issue  a  coun- 
ty warrant  means  to  take  or  send  it  out  of 
the  issuing  office  for  use  as  a  county  warrant. 
Surely,  the  lawmakers  would  not  have  so 
far  departed  from  common  usage  as  to  use 
the  word  "issue"  in  the  sense  of  "actually  de- 
livered into  the  hands  of  a  person  authorised 
to  receive  it,"  without  saying  so  In  express 
terms. 

But  it  is  said  that  the  question  was  ex- 
pressly decided  in  accordance  with  the  rul- 
ing of  the  majority  in  the  case  of  State  v. 
Pierce  (Kan.)  35  Pac.  19.  I  do  not  so  under- 
stand that  case.  There  the  defendants,  who 
were  members  of  the  board  of  county  com- 
missioners of  Barber  county,  state  of  Kansas, 
were  informed  against  for  doing  certain  acts 
as  members  of  such  board.  The  information 
contained  11  counts.  The  first  count  char- 
ged that  the  defendants  unlawfully  and 
fraudulently  committed  a  fraud  In  their  offi- 
cial capacity,  and  under  color  of  their  offices 
as  members  of  the  board  of  coimty  commis- 
sioners, in  unlawfully  allowing  greater  sums 
on  accounts  against  the  county  than  were 
actually  due  thereon.  The  second,  third, 
fourth,  and  fifth  counts  charged  the  defend- 
ants with  allowing  certain  accounts  in  favor 
of  certain  named  persons  without  suoli  ac- 
counts being  made  out  in  separate  Items,  or 
Iieing  verified  according  to  the  statute.  The 
sixth,  seventh,  eighth,  ninth,  tenth,  and 
eleventh  counts  charged  the  unlawful  Issu- 
ance of  county  warrants  to  the  above-named 
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persons,  in  violation  of  the  terms  of  tbe  stat- 
ute. Of  the  warrants  ordered  only  one  (the 
subject  of  the  sixth  count)  was  In  fact  deliv- 
ered, the  others  being  at  the  time  of  tbe  trial 
"In  the  ofBce  of  the  county  clerk,  and  had  not 
been  delivered  to  any  one."  One  of  the  de- 
fendants was  convicted  on  all  of  tbe  counts 
of  the  Information,  and  tbe  other  on  the 
first  five.  Both  appealed.  One  of  the  conten- 
tious was  that  tbe  defendant  Fierce  was 
wrongly  convicted  on  the  sixth,  seventh, 
eighth,  ninth,  tenth,  and  eleventh  counts  be- 
cause the  warrants  described  had  not  been 
Issued.  Speaking  to  this  question,  tbe  court 
said  (see  State  v.  Pierce,  52  Kan.  528,  35  Pac. 
22):  "To  Issue  county  warrants  or  ordei-s 
means  'to  send  out;  to  deliver;  to  put  forth; 
to  put  into  circulation;  to  emit— as,  to  Issue 
bank  notes,  bonds,  scrip,'  etc.  A  county  war- 
rant or  order  Is  'issued'  when  made  out  and 
placed  In  the  hands  of  a  person  authorized  to 
receive  It,  or  Is  actually  delivered  or  taken 
away.  So  long  as  a  county  warrant  or  order 
is  not  delivered  or  put  Into  circulation,  It  is 
not  'Issued,'  within  the  terms  of  section  1888. 
If  a  warrant  or  order  unlawfully  directed  to 
be  issued  by  a  board  of  county  commission- 
ers remains  in  the  hands  of  the  county  clerk, 
and  is  not  delivered  or  sent  out  or  put  Into 
circulation  by  the  county  clerk  or  any  one 
else,  the  wrong  attempted  by  tbe  unlawful  act 
does  not  succeed,  because  there  is  no  actual 
Issuance  of  the  warrant  or  order.  The  trial 
court  therefore  should  have  given  the  instruc- 
tions prayed  for  concerning  the  nondelivery 
and  noncompletlon  of  the  county  warrants  or 
ordere;  but  the  refusal  of  those  Instructions 
was  not  prejudicial  to  D.  Li.  Pierce,  under 
the  sixth  count  of  the  Information,  because 
the  evidence  Is  undisputed  that  tbe  warrant 
or  order  to  R.  Lake  was  actually  delivered. 
•  •  •  As  the  only  warrant  or  order  for 
the  purc'iase  of  the  Lake  City  Bridge  ever  de- 
livered or  put  in  circulation  was  the  war- 
rant or  order  for  R.  Lake,  the  only  count  In 
tbe  information  concerning  the  unlawful  Is- 
suance of  a  county  warrant  or  order  sup- 
ported by  the  evidence  is  the  sixth  count 
thereof."  This  is  all  that  Is  said  In  tbe  opin- 
ion that  is  pertinent  to  the  question  here.  It 
will  be  noticed  that,  while  the  court  does 
say  that  a  county  warrant  Is  issued  when  It 
Is  made  out  and  placed  "In  the  hands  of  a 
person  authorized  to  receive  It,"  It  adds  in  tbe 
same  connection,  and  as  a  part  of  the  same 
sentence,  tbe  phrase  "or  is  actually  delivered 
or  taken  away,"  showing  (to  my  mind)  that 
a  wrongful  delivery  would  be,  in  the  opin- 
ion of  the  court,  an  "Issuance"  of  the  war- 
rant This  conclusion  follows  also  from  the 
tenor  of  tbe  case.  The  court  permitted  the 
conviction  to  stand  on  the  sixth  count,  be- 
cause the  warrant  mentioned  In  that  count 
bad  been  delivered  and  put  In  circulation. 
But  that  warrant  was  never  delivered  to  a 
"person  authorized  to  receive  It"  It  could 
not  be  so  delivered.  It  was  wrongfully  and 
fraudulently  ordered  drawn  and  Issued,  and 


Its  taking  from  the  clerk's  office  by  tbe  per- 
son In  whose  favor  it  was  drawn  was  as 
much  an  unlawful  taking,  both  in  law  and 
morals,  as  would  be  Its  taking  by  a  stranger 
to  tbe  record.  The  case  cited  from  this  state 
seems  to  me  also  to  be  equally  far  from  tbe 
question.  The  quotation  made  in  tbe  ma- 
jority opinion  from  that  case  covere  every- 
thing said  that  Is  at  all  pertinent,  but  even 
that  shows  clearly  that  the  court  did  not 
then  have  this  question  In  mind.  There  Is 
a  case  from  this  court,  however,  not  cited  in 
the  main  opinion,  which  seems  to  me  to  be 
very  much  in  point.  I  refer  to  the  case  of 
State  V.  Raby,  31  Wash.  Ill,  71  Pac.  771, 
where  a  Judgment  convicting  the  county  au- 
ditor for  embezzling  the  very  warrant  in 
question  here  was  affirmed  by  this  court.  In 
that  case  we  said:  "By  virtue  of  his  office, 
defendant  became  the  legal  custodian  and 
bailee  of  the  warrant  by  operation  of  law. 
He  therefore  had  the  warrant  rightfully  In 
his  custody,  and  also,  by  operation  of  law, 
held  it  as  the  agent  of  the  owner.  When  he 
assumed  the  duties  of  tbe  office,  he  assumed 
to  act  as  agent  for  the  owner,  under  provi- 
sions of  the  law,  and  he  Is  estopped  from 
denying  such  agency.  If  he  Is  agent  to  re- 
ceive the  money  for  the  owner,  he  is  agent  to 
deliver  it  to  him.  It  would  certainly  be  a 
puerile  law  that  would  constitute  a  public 
officer  an  agent  to  receive  money  for  one  with 
whom  the  municipality  Is  dealing,  and  allow 
him  to  deny  the  agency  for  the  purpose  of  es- 
caping punishment  for  embezzling  such  prop- 
erty. The  objection  that  there  was  no  value 
to  the  warrant  until  It  was  delivered,  and 
that  the  ownership  w^as  not  properly  alleged, 
Is  equally  untenable.  The  warrant  was  duly 
authorized,  legally  drawn  and  issued  by  the 
proper  officer  for  an  approved  claim  against 
the  county,  by  order  of  the  proper  authori- 
ties. Its  proper  place  was  in  the  auditor's 
files,  and  when  It  was  removed  from  those 
files  by  the  officer  and  cashed  It  was  so  re- 
moved and  cashed  because  It  was  of  value, 
notwithstanding  tbe  fact  that  It  bad  not  yet 
been  delivered  to  the  proper  owners,"  Un- 
less this  be  dictum— and  I  am  convinced  It  Is 
not— It  is  a  direct  holding  by  this  court  that 
this  very  warrant  was  actually  issued  by  the 
county  auditor.  It  seem  to  me,  therefore, 
both  on  reason  and  authority,  that  this  war- 
rant should  be  held  on  the  facts  recited  to 
have  been  "issued"  within  the  meaning  of 
that  term  as  used  In  the  statute. 

Passing,  then,  to  the  second  question,  this 
action  is  waged  as  a  special  proceeding 
against  the  county  offlcere  to  compel  them  to 
perform  a  supiH>sed  duty  which  It  Is  alleged 
they  have  neglected  and  refused  to  perform. 
Its  real  purpose,  however,  Is  not  thereby  dis- 
guised. The  simple  facts  are  that  tbe  county 
auditor  has  embezzled  a  county  warrant 
which  was  drawn  In  favor  of,  and  which  ought 
to  have  been  delivered  to,  a  county  creditor, 
and  that  creditor  is  now  undertaking  to  hold 
the  county  responsible  for  tbe  auditor's  unlaw- 
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ful  act.  Whether  the  creditor  should  be  per- 
mitted to  do  this  Is  the  real  question  iuTOlved 
In  this  proceeding,  and  the  question  which 
should  have  been  met  by  the  court  But  I 
shall  not  enter  upon  an  extended  discussion 
of  It.  It  is  sufficient  to  call  attention  to  the 
familiar  rule  that  a  county  is  not  liable  for 
the  malfeasance  or  mlafeaaance  of  its  officers 
unless  expressly  made  so  by  statute.  In  this 
state  there  Is  no  such  statute,  and,  in  my 
opinion,  the  Judgment  of  the  trial  court 
o>>">ild  be  afflirmed. 


ADAMS  V.  DEMPSEY. 

(Supreme  Court  of  Washington.     April  23, 

19(M.) 

CHATTEI.    MORTGAGES— FRAUD— EVIDENCE— SUF- 
rlCIEKCY— INSTRUCTIONS. 

1.  Where  a  mortgage  on  all  the  mortgagor's 
property,  worth  between  $3,000  and  $4,000,  was 
given  to  the  mortgagor's  brother  when  the  mort- 
gagor was  insolvent,  to  secure  an  alleged  debt 
of  but  $1,650,  and  this  though  the  mortgagor 
had  repeatedly  declared  that  be  owed  the  mort- 
gagee nothing,  there  was  evidence  sufficient  to 
Hupport  a  jury  finding  that  the  mortgage  was 
fraudulent 

2.  On  an  issue  as  to  whether  a  chattel  mort- 
gage was  fraudulent  as  against  creditors  of  the 
mortgagor,  an  instruction  that  a  mortgage  given 
by  an  insolvent  debtor  on  all  his  personalty,  un- 
der which  i>08seasioa  is  surrendered  to  one 
creditor,  with  a  secret  understanding  that  the 
debtor  shall  receive  any  part  of  the  property, 
so  as  to  wrongfully  deprive  any  other  creditor 
thereof,  is  fraudulent  and  void,  and  that  if  a 
debtor  in  failing  circumstances  makes  a  trans- 
fer of  all  his  property,  purporting  to  be  absolute, 
and  at  the  same  time  there  is  a  concealed  agree- 
ment enabling  the  debtor  to  secretly  secure  an 
advantage  at  the  expense  of  those  whom  he 
owes,  such  trust  is  a  fraud  upon  creditors,  was 
not  erroneous,  on  the  ground  that  such  acts  con- 
stituted merely  evidence  of  fraud. 

Appeal  from  Superior  Court  Spokane  Coun- 
ty; Henry  L.  Kennan,  Judge. 

Action  by  J.  F.  Adams  against  Christopher 
C.  Uerapsey  and  others.  From  a  judgment 
for  plaiutifT,  defendants  appeal.    Reversed. 

See  60  Pac.  649;  CO  Pac.  738. 


Danson  &  Huueke,  for  appellants. 
Thayer,  for  respondent. 


W.  J. 


FULLEKTOX.  C.  .T.  This  action  was  be- 
gun in  June,  1808,  by  the  resiwndent,  J.  F. 
Adams,  to  recover  from  the  appellant  C.  C. 
Dempsey,  who  was  the  sheriff  of  Spokane 
county,  and  his  co-nppollants,  Miio  were  sure- 
tics  on  his  official  bond,  the  value  of  a  stock 
of  groceries  and  of  certain  store  fixtures 
which  it  was  alleged  the  respondent  Demp- 
sey, as  sheriff  of  Spokane  county,  had  wrong- 
fully seized  and  sold.  The  record  discloses 
tluit  some  time  prior  to  the  date  above  men- 
tioned the  ro.spoHdent  had  been  engaged  in 
the  grocery  business  in  the  city  of  8iH>kane, 
and  had  sold  such  business  to  his  brother, 
one  Hnrry  C.  Adams;  that  Harry  C.  Adams 
thereafter  conducted  the  business  in  his  own 
name,  and  while  so  doing  became  indebted 
to  sundry  wholesale  dealers,  who  began  press- 


ing him  for  payment;  that  he  thereupon  ex- 
ecuted a  chattel  mortgage  on  all  bis  stock 
and  fixtures  to  his  brother  J.  F.  Adams  to 
secure  a  purported  indebtedness  of  $1,050, 
and  immediately  placed  his  brother  in  pos- 
session of  the  property.  Certain  of  the  cred- 
itors of  Harry  C.  thereupon  commenced  ac- 
tions on  their  accounts,  and  sued  out  writs 
of  attachments,  under  which  the  sheriff  seiz- 
ed the  mortgaged  property,  which  he  after- 
wards sold  on  executions  Issued  on  judg- 
ments obtained  in  the  attachment  actions. 
The  present  action  was  thereupon  begtm. 
against  which  the  sheriff  and  bis  codefend- 
ants  defended  on  the  ground  that  the  chattel 
mortgage  was  in  fraud  of  the  creditors  of 
Harry  C.  Adams,  and  consequently  void. 
The  case  was  tried  before  the  court  and  a 
Jury.  At  the  conclusion  of  the  appellant's 
evidence  the  respondent  challenged  the  legal 
sufficiency  of  such  evidence  to  sustain  the 
charge  of  fraud,  and  moved  the  court  to  dis- 
charge tlie  jury  and  enter  a  judgment  in  bis 
favor,  pursuant  to  the  provisions  of  section 
4994  of  the  Code  (Ballinger's  Ann.  Codes  & 
St.).  This  motion  the  court  denied,  and  aft- 
erwards submitted  the  question  of  the  good 
faith  of  the  mortgage  to  the  consideration  of 
the  jury,  who  returned  a  verdict  In  favor  of 
the  appellants.  The  respondent  thereafter 
moved  the  court  to  set  aside  the  verdict  and 
grant  a  new  trial,  and  on  the  hearing  of  thin 
motion  urged  anew  tlie  question  of  the  suffi- 
ciency of  tlie  evidence  to  justify  the  jury  in 
finding  the  mortgage  fraudulent.  The  trial 
Judge  reconsidered  his  former  nillng,  held 
the  evidence  insufficient,  set  aside  the  verdict 
of  the  Jury,  and  entered  a  judgment  in  favor 
of  the  respondent  for  $2,083  and  costs  of  the 
action.    This  appeal  is  from  that  jtidgment. 

Counsel  for  the  respective  parties  have  dis- 
cussed at  length  the  interesting  question 
whether  or  not  the  trial  court  had  power,  aft- 
er the  return  of  the  verdict  of  the  jury,  to  re- 
view and  reverse  its  former  ruling  on  tlie 
sufficiency  of  the  evidence,  but  we  have 
found  it  unnecessai-y  to  determine  the  ques- 
tion. This  was  the  fifth  time  this  case  had 
been  tried,  each  trial  being  had  before  a  jury. 
On  two  of  tliese  trials  the  jury  disagreed,  and 
on  three  of  them  they  found  for  the  defend- 
ants, the  present  appellants.  The  two  for- 
mer verdicts  in  favor  of  the  defendants  were 
set  aside  by  this  court,  on  the  appeal  of  the 
present  respondent,  because  of  error  In  the 
instructions  of  the  court.  22  Wash.  2Si.  m 
Pac.  649,  79  Am.  St  Rep.  93:1;  29  Wash.  155. 
69  Pac.  7;!8.  It  Is  not  disputed  that  the  evi- 
dence touching  the  validity  of  tlie  chattel 
mortgage  was  in  all  of  these  trials  substan- 
tially the  .same,  and  that  in  all  of  them,  prior 
to  the  la.st  one,  it  was  as-sumed,  if  not  con- 
ceded, that  tlie  evidence,  if  believed  by  the 
jurj-,  was  sufficient  to  sustain  a  judgment  in 
favor  of  the  defendants.  While  these  facts 
may  not  require  a  i-eversal  of  the  present 
Judgment,  if  it  be  true  that  the  evidence  is 
insufficient  to  sustain  such  a  Judgment  stUt 
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It  would  seem  that  It  fumlBhed  some  reason 
for  doubting  the  soiindnpss  of  tbe  conten- 
tion that  It  was  Insnfflcient  to  sustain  the 
verdict.  But  a  perusal  of  the  evidence  It- 
xelf  does  not,  to  our  minds,  leave  the  ques- 
tion in  doubt  The  transaction  was  between 
brothers.  The  mortgage  was  given  to  secure 
a  purported  debt  to  a  person  to  whom  the 
mortgagor  had  repeatedly  declared  he  owed 
nothing.  It  was  given  when  the  mortgagor 
was  insolvent— when  he  was  on  the  brink  of 
financial  mlu— and  Its  effect  was.  If  valid,  to 
defeat  creditors  who  had  sold  the  mortgagor 
on  credit  some  of  the  very  goods  included  in 
the  mortgage.  The  stock  of  goods  and  fix- 
tiu-es  were  estimated  by  the  mortgagor  at 
JH.OOO;  by  the  mortgagee,  at  $3,000;  the  debt 
was  but  $1,U.'>0;  yet  the  parties  Included  in 
the  mortgage  everything  the  mortgagor  own- 
ed—not only  tlie  grocery  and  its  fi-xtures,  but 
a  cow  and  her  caif,  four  horses,  two  delivery 
wagons,  one  buggy,  one  set  double  harness, 
one  set  single  harness— a  part  of  which  only 
could  be  said  to  have  any  connection  with 
the  grocery.  There  was  evidence  of  acts  par- 
ticipated in  by  the  mortgagee  occurring  sub- 
seciuently  to  the  execution  that  were  hardly 
consistent  with  the  idea  that  the  mortgage 
was  given  solely  to  secure  a  debt,  but  It  la 
unnecessary  to  pursue  the  inquiry  further. 
The  evidence  made  the  question  of  fraud  one 
for  the  Jury,  and  the  court  erred  in  holding 
otherwise. 

This  conclusion  requires  a  reversal  of  the 
Judgment,  and  it  l)econies  material  to  inquire 
what  form  the  oi-der  remanding  the  cause  to 
tbe  lower  court  should  take.  The  respondent 
iDtiists  that  he  in  entitletl  to  a  new  trial  In 
any  event  on  the  ground  of  the  erroneous  In- 
structions given  tbe  jiu'y.  The  Instructions 
complained  of  are  as  foilows: 

"(16)  A  debtor  wlio  is  insolvent  or  In  fail- 
ing circumstances  has  no  right  to  execute  a 
chattel  mortgage  upon  all  of  his  property, 
and  surrender  possession  thereof  to  one  cred- 
itor, and  have  a  secret  understanding  with 
the  mortgagee  that  said  debtor  shall  secretly 
receive  any  part  of  said  property,  or  the  pro- 
ceeds tliereof,  so  as  to  wiongfully  deprive 
any  other  creditor  thereof.  And,  where  such 
is  the  fact,  such  chattel  mortgage  is  fraudu- 
lent and  void. 

"(17)  If  a  debtor  In  failing  circumstances 
makes  a  transfer  of  all  of  his  property,  pur- 
Itorting  upon  Its  face  to  be  absolute  and  with- 
out reservation,  and  at  the  same  time  there 
is  a  concealed  agreement  between  the  parties 
to  it,  inconsistent  with  its  terms,  intending  to 
secretly  secure  a  benefit  or  an  advantage  to 
tbe  debtor  at  the  expense  of  those  whom  he 
owes,  such  a  trust  thus  secretly  created  is 
a  frand  upon  creditors." 

It  is  claimed  that  these  Instructions  are 
erroneous,  because  tbe  trial  court  has  no 
right  to  say  "that  this  or  that  circumstance 
siiowed  fraud,  as  a  matter  of  law,  but  that 
ail  the  circumstances  should  be  submitted,  to 
tbe  jury  as  evidence  only."    But  the  respond- 


ent mistakes  the  rule.  While  It  ts  error  to 
say  that  particular  acts,  if  proven,  constitute 
fraud,  when  in  fact  they  are  only  evidences 
of  fraud,  yet.  If  the  circumstances  proven  do 
constitute  fraud,  it  is  not  error  for  the  court 
to  so  tell  the  Jury.  In  other  words,  there  are 
certain  conditions  tliat  constitute  fraud,  in 
law,  whether  It  be  the  result  of  one  or  of 
a  series  of  acts;  and  It  Is  never  error  for 
the  court  to  instruct  the  Jury  what  these 
conditions  are.  If  pertinent  to  the  particular 
case.  The  Instructions  complained  of  here 
do  not  violate  the  rule. 

The  court  should  have  entered  Judgment  on 
the  verdict.  The  Judgment  Is  therefore  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  enter  a  Judgment  In  accordance  with 
the  verdict  of  tbe  Jury. 

MOUNT,  DUXBAR,  HADLEY,  and  AN- 
DERS, JJ.,  concur. 


VERAGUTH  ▼.  CITY  OP  DENVER. 
(Court  of  Appeals  of  Colorado.    April  11,  100*.) 

CITY— PBIVATE  ASHPIT— PERSONAL  INJUBIE8— 
LIABILITY  —  PROHIBITIVE  OBDINARCE — QOV- 
EBNMENTAL  FUNCTION— NUISANCE. 

1.  Ivaws  1803,  p.  131,  c  78,  constituting  the 
charter  of  the  city  of  Denver,  article  2,  i  20, 
subd.  26,  emiiowers  the  city  council  to  prevent 
the  deposit  of  ashes  in  unsafe  places.  Article 
a,  §§  (i2,  66,  make  it  the  duty  of  the  mayor, 
councilmen,  chief  of  police,  etc.,  at  ail  times 
diligently  to  enforce  all  laws,  ordinances,  etc., 
as  the  city  council  may  enact.  By  ordinance  it 
was  made  the  dutj'  of  every  building  owner  to 
provide  a  receptacle  for  ashes,  and  to  empty 
the  same.  Held,  that  the  ordinance  wa.s  public 
in  character,  so  that  the  city  was  not  liable  in 
civil  damages  for  an  injury  to  a  child  falling 
into  a  pit,  containing  hot  ashes,  which  was  per- 
mitted to  remain  on  private  premises  in  viola- 
tion of  the  ordinance. 

2.  Laws  1803,  p.  131.  c.  78,  constituting  the 
charter  of  the  city  of  Denver,  article  2,  j  20, 
sulxl.  .58,  empowers  the  city  council  to  declare, 
prevent,  or  abate  nuisances  on  public  or  pri- 
vate property,  and  the  cause  thereof.  Article 
3,  88  62,  (iO,  make  it  the  duty  of  the  mayor, 
councilmen,  chief  of  police,  etc.,  to  diligently  en- 
force the  laws,  ordinances,  etc.  An  ordinance 
provided  that  every  act  done  or  permitted  on 
any  proiierty,  by  any  person,  detrimental  to 
health,  or  to  the  damage  of  any  of  tlie  in- 
habitants of  a  city,  should  be  deemed  a  nui- 
sance. Another  ordinance  required  building 
owners  to  provide  receptacles  for  ashes,  and  to 
empty  the  same,  etc.  Hrld,  that  a  pit  dug  in 
the  earth  on  private  premises  for  ashes,  and  used 
by  the  occupants,  was  not  a  nuisance  as  to 
tliem,  HO  as  to  permit  tlieir  minor  child  to  recov- 
er from  tbe  city  for  injuries  sustained  in  falling 
therein. 

Error  to  District  Court,  Arapahoe  County. 

Action  by  Milton  W.  Veraguth  against  the 
city  of  Denver.  Judgment  for  defendant, 
and  plaiutifF  brings  error.    Afflrmed. 

By  the  twenty-sixth  subdivision  of  section 
20,  art.  2,  of  the  charter  of  the  city  of  Den- 
ver, approved  April  3,  18!W  (.Sess.  Laws  18a3, 
p.  131,  c.  78),  tiie  city  council  was  emiww- 

<"  1.  See  Municipal  Corporations,  vol.  3S,  Cent.  DIk. 
{1568. 
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ered  to  prevent  the  deposit  of  ashes  in  un- 
safe places,  and,  by  the  fifty-eighth  subdi- 
vision of  the  same  section,  to  declare,  pre- 
vent, or  abate  nuisances  on  public  or  private 
property,  and  the  cause  thereof.  By  sec- 
tions 02  and  66  of  article  3,  it  is  made  the 
duty  of  the  mayor,  the  members  of  the  city 
council,  the  chief  of  police,  and  all  assist- 
ants and  members  of  the  police  department 
of  the  city,  at  all  times  diligently  and  faith- 
fully to  enforce  all  such  laws,  ordinances, 
and  regulations  for  the  preservation  of  good 
order  and  the  public  welfare  as  the  city 
council  might  enact.  On  the  1st  day  of  Oc- 
tober, 1898,  the  following  ordinances  of  the 
city  council  were,  and  for  a  long  time  pre- 
viously bad  been,  in  force: 

"It  shall  be  the  duty  of  the  owner  of  ev- 
ery building  within  the  city  of  Denver,  and 
of  the  agent  having  the  same  in  charge,  to 
furnish  a  close  and  secure  metallic  or  earthen 
vessel,  or  brlcii  or  stone  room  or  bin,  as  a 
receptacle  for  ashes;  and  it  shall  be  the  duty 
of  such  owner  and  agent,  and  also  of  every 
tenant  and  occupant  of  any  building  within 
the  city  to  remove  the  ashes  from  such  re- 
ceptacle when  the  same  is  filled.  And  no 
ashes  (except  at  manufactories  where  ashes 
are  used)  shall  be  kept  or  deposited  in  any 
part  of  the  city  in  anything  other  than  such 
metallic  or  otlier  earthen  vessel,  or  stone  or 
brick  room  or  bin.  Any  person  failing  to 
comply  with,  or  violating,  any  of  the  provi- 
sions of  this  section,  sbnil  be  fined  in  any 
sum  not  less  than  ten  nor  more  than  one 
hundred  dollars,  and  the  additional  sum  of 
five  dollars  for  every  twenty-four  hours  of 
failure  or  refusal  to  supply  such  receptacle 
or  remove  such  ashes  after  notice  so  to  do 
from  the  chief,  or  assistant  chief  engineer  of 
the  fire  department,  or  any  fire  warden  or 
police  officer." 

"Every  act  or  thing,  done  or  made,  per- 
mitted, allowed  or  continued  on  any  prop- 
erty, public  or  private,  by  any  person  or  cor- 
poration, their  agents  or  servants,  detriment- 
al to  health,  or  to  the  damage  or  Injury  of 
any  of  tiie  Inhabitants  of  this  city,  and  not 
hereinbefore  specified,  shall  be  deemed  a 
nuisance." 

On  the  1st  day  of  October,  1808,  Charles 
H.  Freund  was,  and  had  for  a  considerable 
time  been,  the  owner  of  certain  ground  in 
the  city  of  Denver,  on  which  was  a  l%-8tory 
frame  building,  tlie  upper  part  of  which  was 
occupied  by  Freund  and  his  family,  and  the 
lower  part  by  the  parents  of  the  plaintiff,  as 
tenants  of  Freund.  Freund  and  his  tenants 
failed  to  comply  with  the  provisions  of  the 
ordinance  concerning  ashes.  They  provided 
no  metallic  or  earthen  vessel,  or  brick  or 
stone  room  or  bin,  upon  the  premises,  as  a 
receptacle  for  ashes,  but  used  a  circular  hole 
dug  into  the  ground  in  the  rear  of  the  house, 
and  within  the  lot  belonging  to  Freund, 
about  3  feet  in  diameter,  and  2^2  feet  in 
depth,  and  caused  the  ashes  produced  by 
them  respectively  to  be  thrown  into  it    This 


hole  was  left  uncovered.  The  lot  was  in- 
closed by  a  fence.  On  the  Ist  day  of  Octi>- 
ber,  1898,  the  plaintlflT,  then  a  child  1%  years 
of  age,  strayed  from  the  rear  door  of  the 
bouse,  and  fell  Into  the  hole,  which,  at  the 
time,  was  full  of  hot  ashes,  and  before  he 
could  be  rescued  was  severely  burned,  and 
sustained  permanent  injury.  His  mother 
and  guardian,  Emma  E.  Yeragutii,  brought 
this  action  in  bis  behalf  to  recover  from  the 
city  damages  for  the  injury,  alleging  knowl- 
edge on  Its  part  of  the  existence  of  the  hole 
and  Its  contents,  and  of  their  dangerous 
character,  and  averring  that,  notwithstand- 
ing such  knowledge,  it  negligently  and 
wrongfully  failed  to  enforce  its  ordinance 
relating  to  ashes,  or  the  law  respecting  nui- 
sances, but  negligently  and  wrongfully  per- 
mitted the  dangerous  situation  to  remain  un- 
disturbed. The  testimony  introduced  by  the 
plaintiff  corresponded  substantially  with  the 
allegations  of  the  complaint,  and  was  not 
contradicted  in  any  material  particular  by 
the  defendant's  witnesses.  A  demurrer  orig- 
inally interposed  to  the  complaint  had  been 
overruled,  but,  when  the  evidence  was  con- 
cluded, the  court  reconsidered  the  ruling  and 
directed  a  verdict  for  the  city.  Such  verdict 
was  accordingly  returned,  and  Judgment  en- 
tered upon  it.    The  plaintiff  brings  error. 

Clay  B.  Whltford  and  Henry  E.  May,  for 
plaintiff  in  error.  H.  M.  Orahood,  H.  L.  Rit- 
ter,  N.  B.  Bachtell,  H.  A.  Lindsley.  DUt. 
Atty.,  and  Samuel  W,  Belford,  for  defendant 
In  error. 

THOMSON,  P.  J.  (after  stating  the  facts). 
The  only  question  which  the  record  pre- 
sents Is  whether,  upon  the  facts  alleged 
and  proved,  the  city  incurred  a  IlablUtr 
for  the  injury  sustained  by  the  plaintiff. 
The  line  of  argument  by  which  connsel 
seek  to  establish  such  liability  is  that  the 
charter  Invested  the  city  with  full  power 
to  enforce  Its  ordinances,  and  charged  cer- 
tain of  its  officers  with  the  duty  of  seeing 
that  they  were  enforced;  that  the  failure  of 
those  officers  In  the  performance  of  their 
duty  was  imputable  to  the  city  as  its  own 
dereliction  of  duty;  that,  but  for  such  dere- 
liction, the  injury  would  not  have  been  sus- 
tained; and  that  in  all  cases  a  municipality, 
like  a  private  corporation  or  individual,  is 
answerable  for  the  consequences  of  its  neg- 
ligence. The  argument  recognizes  no  dis- 
tinction between  the  classes  of  powers  con- 
ferred upon  municipal  corporations,  and  for 
a  neglect  in  the  exercise  of  any  of  their  pow- 
ers would  hold  them  to  the  same  degree  of 
responsibility,  regardless  of  the  nature  of 
the  power  to  be  exercised.  But  a  distinction 
nevertheless  exists,  and  by  that  distinction 
the  question,  in  a  given  case,  of  the  liability 
of  a  municipality,  is  controlled.  One  class 
of  Its  powers  is  of  a  public  and  general  char- 
acter, to  be  exercised  in  virtue  of  certain 
attributes  of  sovereignty  delegated  to  it  for 
the  welfare  and  protection  of  its  inhabitants; 
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the  other  relates  only  to  epeclal  or  private 
corporate  purposes,  for  the  accomplishment 
of  which  It  acts,  not  through  Its  public  oflS- 
cers  as  snch,  but  through  agents  or  servants 
employed  by  It.  In  the  former  case  its  func- 
tions are  political  and  governmental,  and  no 
liability  attaches  to  It,  either  for  nonnser  or 
misuser  of  a  power;  while  in  the  latter  it 
stands  upon  the  same  footing  with  a  private 
corporation,  and  will  be  held  to  the  same  re- 
■ponslbillty  with  a  private  corporation  for 
Injuries  resulting  from  Its  negligence.  Dil- 
lon on  Munc.  Corporations,  S  974;  Hayes  ▼. 
Oshkosh,  33  Wis.  314.  14  Am.  Rep.  760;  Al- 
drlch  V.  Tripp,  11  R.  I.  141,  23  Am.  Rep.  434; 
Insurance  Co.  v.  Keeaevllle,  148  N.  Y.  46,  42 
X.  B.  405,  30  L.  R.  A.  660,  51  Am.  St.  Rep. 
607;  Wagner  v.  Portland,  40  Or.  880,  60  Pac. 
985,  67  Pac.  300.  The  law  as  we  have  stated 
It  is  ttioroughly  established.  The  cases  to 
which  we  have  been  referred  in  behalf  of  the 
plaintiff  simply  affirm  the  liability  of  the  mu- 
nicipality for  the  neglect  of  a  duty  resting 
upon  it  in  respect  to  its  special  or  local  in- 
terests, but  in  many  of  the  opinions  occasion 
is  taken  to  distinguish  between  its  public 
and  private  functions,  and  in  our  citations 
we  have  made  use  chiefly  of  authorities  fur- 
nished to  us  by  plaintilTB  counsel. 

The  question,  then,  is,  what  was  the  na- 
ture of  the  power  exercised  by  the  city  in 
the  enactment  of  the  ordinance  relating  to 
the  deposit  of  ashes?  It  is  evident  that  the 
purpose  of  the  ordinance,  as  well  as  of  the 
charter  provision  authorizing  It,  was  to  fur- 
nish to  the  inhabitants  of  the  city  some 
measure  of  protection  against  fire.  The  or- 
dinance is  public  In  Its  character.  It  has 
the  public  welfare  in  view,  and  in  no  man- 
ner concerns  the  private  Interests  of  the  cor- 
poration. The  power  exercised  in  its  enact- 
ment was  a  political  power  of  the  state, 
which  was  delegated  by  the  charter  to  the 
municipality.  It  is  the  same  power  in  vir- 
tue of  which  offenses  are  defined,  and  provi- 
sion made  for  their  punishment,  by  the  gen- 
eral laws.  The  ordinance  was  therefore.  In 
its  nature,  strictly  governmental,  and  for  any 
action  or  want  of  action  with  re8i)ect  to  the 
ordinance,  by  the  city  or  its  officers,  the  cor- 
poration is  exempt  from  liability  equally 
-with  the  state. 

But  it  is  sought  to  sustain  this  action  up- 
on another  ground,  namely,  that  the  ashpit 
was  a  nuisance,  and  that  the  charter  made 
It  the  duty  of  the  city  to  abate  nuisances. 
We  shall  enter  into  no  discussion  of  the 
question  of  the  city's  responsibility  with  re- 
upect  to  nuisances,  because,  upon  the  record 
before  us,  we  do  not  find  the  question  to  be 
involved  in  the  case.  The  ashpit  as  describ- 
ed by  the  witnesses  was  not  a  nuisance 
Trithin  any  definition  of  the  term.  It  was 
not  shown  that  the  public  or  individuals 
•were  suffering  annoyance  or  injury  from  It 
The  injury  which  was  sustained  was  not  one 
whicb  It  was  the  design  of  the  ordinance  to 


prevent  The  pit  was  upon  private  inclosed 
ground,  to  which  the  public  had  no  right  of 
access,  and  the  danger  which  attended  It,  as 
shown  by  the  accident  that  occurred,  affect- 
ed only  the  occupants  of  the  premises,  who, 
owner  and  tenants,  as  the  evidence  abun- 
dantly showed,  were  severally  and  equally 
responsible  for  its  existence.  To  constitute 
it  a  nuisance,  it  must  In  some  manner  have 
injured  or  annoyed  others  in  the  enjoyment 
of  their  legal  rights.  And  the  ordinance  de- 
claratory of  nuisances  was  not  Intended  to 
Include  it.  It  was  not  detrimental  to  health, 
and  was  not  attended  with  damage  or  Injury 
to  any  of  the  inhabitants  of  the  city,  within 
the  meaning  of  the  ordinance.  The  inhab- 
itants to  be  protected  were  those  whose 
rights  might  be  affected  through  acts  done 
by  others  than  themselves,  not  the  persons 
doing  the  acts.  Moreover,  this  particular 
offense  was  the  subject  of  a  special  ordi- 
nance prescribing  a  penalty  for  its  commis- 
sion. We  agree  with  the  trial  court,  and  af- 
firm its  Judgment 
Affirmed. 


MURTO  V.  LEMON  et  al. 
(Court  of  Appeals  of  Colorado.     Nov.  3,  1903.) 

APPEAL— UODE  OF  BEVIEW— BE-ENTBT  OF 
CAUSE. 

1.  Where,  in  an  action  to  foreclose  a  trust 
deed,  judgment  was  entered  for  plaintiff  for  the 
amount  of  the  debt,  but  foreclosure  was  denied, 
sucli  judgment  being  in  favor  of  plaintiff,  he 
was  not  entitled  to  appeal  therefrom. 

2.  Under  the  express  provisions  of  Mills'  Ann. 
Code,  §  388a,  where  the  appellate  court  has  no 
jurisdiction  to  review  a  cause  on  appeal,  but 
would  have  jurisdiction  to  review  it  on  writ  of 
error,  the  appeal  will  be  dismissed,  and  the  cleric 
ordered  to  re-enter  the  cause  on  the  docket  an 
pending  on  error. 

Appeal  from  District  Court,  Otero  County. 

Action  by  Dennis  Murto,  as  administrator 
of  the  estate  of  Samuel  Turbutt  deceased, 
against  Laura  J.  Lemon  and  others.  From 
a  judgment  in  favor  of  plaintiff  for  less  than 
the  relief  demanded,  he  appeals.    Dismissed. 

Dan  B.  Carey  and  Thomas  H.  Hardeastle, 
for  appellant    O.  G.  Hess,  for  appellees. 

OrXT15R,  J.  This  was  an  action  by  ap- 
pellant to  recover  a  personal  Judgment 
ufejiin-st  appellee  Laura  J.  Lemou  upon  prom- 
issory notes  executed  by  her.  and  to  fore- 
close a  trust  deed  given  as  security.  The 
court  gave  personal  Judgmeut  for  the  amount 
due  upon  the  notes,  but  refused  foreclosure 
of  the  trust  deed,  holding  the  same  to  have 
been  released.  The  Judgment  was  one  in 
favor  of  api>ellant,  and,  being  so,  we  are 
without  Jurisdiction  to  review  it  upon  ap- 
peal, and  our  Judgment  would  be  a  nullity. 
Lockhaven  Trust  &  Safe  Deposit  v.  U.  S. 
Mortgage  &  Trust  Co.  et  al.  (Colo.  App.)  73 
Pac.  409. 

As  permitted  by  section  388a,  Mills'  Ann. 
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Codp,  the  clerk  will  enter  the  action  as  pend- 
ing on  error.    D.  &  R.  G.  R.  R.  Co.  v.  Peter- 
son (Colo.  Sup.)  69  Pac.  578. 
Appeal  dismissed.     Dismissed. 


GOAD  V.  HECKLER. 
(Court  of  Appeals  of  Colorado.    April  11.  1904.) 

FORCIBLE  ENTRY  AND  DETAINER — CIIABACTEB  OF 
ENTRY— VIOLENCE    OR    TUBEATS— PEACE- 
ABLE  ENTBT. 

1.  Under  Mills'  Ann.  St.  §  1070,  providins 
that  if  any  person  shall  enter  on  lands  with 
force  or  strong  hand,  or  multitude  of  people,  or 
by  threats  of  violence  to  the  party  in  possession, 
or  by  such  words  as  naturally  tend  to  excite 
fear,  shall  gain  possession  of  lands,  and  hold 
the  same,  he  shall  be  deemed  guilty  of  fofdble 
entry  and  detainer,  it  is  necessary,  to  make  out 
a  cause  of  action  of  forcible  entry,  to  show  that 
force  or  appearances  tending  to  inspire  a  just 
apprehension  of  violence  were  used  in  obtaining 
possession :  and  it  is  not  sufficient  to  show  an 
entry  against  the  will  of  the  possessor  by  em- 
ployes of  defendant,  unarmed,  and  without  force 
or  threats,  either  in  taking  or  retaining  posses- 
sion, who  merely  engage  in  seeding  the  land,  and 
do  not  enter  plaintiff's  residence,  or  disturb  his 
possession  thereof. 

Ap]>eal  from  Costilla  County  Court 
Action  by  Clarence  Goad  against  Clarence 

Heckler.     From  a  judgment  for  defendant, 

plaintiff  appeals.    Affirmed. 

James  P.  Veerkamp,  for  appellant  Ira  J. 
filooniUeld,  for  appellee. 

GUXTER,  J.  Forcible  entry  and  detainer. 
Judgment  for  defendant.    Plaintiff  appeals. 

Mrs.  McCord  owned  certain  farming  land 
In  Costilla  county,  this  state,  and,  according 
to  bpr  testimony,  leased  the  same  to  appel- 
hint  for  a  term  beginning  June,  1890,  and 
ending  -with  the  year  1900;  appellant  to  pay 
as  rent  one-tUlrd  of  the  grain  produced.  Ac- 
cording to  the  evidence  for  appellant,  a  fur- 
ther condition  was  that,  in  the  event  of  a  sale 
by  Mrs.  McCord  during  the  term,  appelhint 
should  deliver  possession  upon  Mrs.  McCord 
paying  blm  for  buildings  erected  and  plowing 
done.  It  is  immaterial,  in  view  of  the  con- 
clusion reached,  whether  the  tenancy  was 
ui)on  the  terms  stated  by  Mrs.  McCord,  or 
upon  those  claimed  by  appellant.  March  19, 
l!)Of».  appellant  was  In  possession  of  the  de- 
mised premises  in  good  faith  under  said  lease. 
T'pon  that  morning  he  went  to  a  town  some 
miles  Qistant,  returning  the  next  afternoon. 
During  his  absence,  appellee,  to  whom  the 
property  had  been  sold  by  Mrs.  McCord,  en- 
tered upon  the  land,  which  seems  to  bare 
been  inclosed,  accompanied  by  two  hired 
men,  and  set  about  to  seed  It  Appellee  and 
his  men  were  unarmed,  and  the  entry  was  un- 
attended with  any  force,  or  threats  of  force. 
The  men  were  then,  and  had  been  for  some 
time,  in  the  employ  of  appellee.  The  only  In- 
structions from  him  to  them  were  tlmt  they 
should  seed  the  laud.    The  residence  on  the 

f  1.  S«e  Forcible  Entry  and  Detainer,  voL  23,  Cent. 
Dig.  H  6,  U,  16,  24. 


premises  was  not  entered,  nor  the  possession 
of  appellant  thereof  In  any  manner  disturbed. 
This  entry  of  api>ellee  was  made  about  noon 
said  March  19th.  On  the  following  after- 
noon, appellant  returned  home,  and  found 
three  men  engaged  In  i)lanting  the  land.  No 
force,  or  threats  of  force,  were  used  by  them 
In  retaining  possession  of  the  land.  Xo  more 
men  were  there  than  necessary  for  their 
work  of  seeding.  A  written  demand  was 
thereafter  served  on  appellee  that  he  should 
vacate  the  premi-ses.  This  he  declined  to  do, 
and  appellant  in8tltute<}  an  action  of  forcible 
entry  and  detainer  under  the  statute;  char- 
ging him  with  forcibly  and  unlawfully  enter- 
ing upon  said  premises,  and  that  he  forcibly 
and  unlawfully  detained  the  possession  there- 
of. 

Forcible  entry  and  detainer  la  defined  by 
statute:  "If  any  person  •  •  ♦  sliall  enter 
upon  •  •  •  any  lands  •  •  •  with  force 
or  strong  hand  or  multitude  of  people,  wheth- 
er any  person  be  actually  upon  or  In  the  same 
at  the  time  of  such  entry  or  not;  or  If  any 
person  by  threats  of  violence  or  Injury  to  the 
party  In  possession,  or  by  such  words  or  ac- 
tions as  have  a  natural  tendency  to  excite 
fear  or  apprehension  of  danger,  shall  gala 
possession  of  any  lands  *  •  •  and  main- 
tain and  bold  the  same,  such  person  *  •  • 
so  offending  shall  be  deemed  guilty  of  forci- 
ble entry  and  detainer."  1  Mills'  Ann.  St  f 
1970.  To  make  out  this  cause  of  action.  It  Is 
necessary  to  show  that  force,  or  appearances 
tending  to  Inspire  a  Just  apprehension  of  vio- 
lence, were  used  In  obtaining  the  possession. 
Such  requirement  Is  not  satisfied  by  simply 
showing  that  the  entry  was  against  the  will 
of  the  possessor.  Whatever  conflict  as  to 
this  question  there  may  be  under  the  statutes 
of  other  states,  the  question  seems  at  rest 
here.  In  Goshen  v.  People.  22  Colo.  270,  272, 
44  Pac.  503,  504,  It  Is  said:  "Xor  is  it  true 
that  an  entry  is  with  force  simply  because 
against  the  will  of  the  occupant  The  force 
contemplated  by  the  forcible  entry  act  Is  ac- 
tual force,  and  an  entry  made  with  no  more 
force  than  such  as  Is  implied  In  any  ordinary 
trespass  is  not  within  the  meaning  of  the 
statute."  In  that  case  the  lower  court  char- 
ged that  an  entry  was  with  force,  within  the 
meaning  of  the  forcible  entrj*  and  detainer 
act,  that  was  made  against  the  will  of  the 
occupant.  The  appellate  court  held  that  this 
was  error,  and,  in  doing  so,  used  the  above 
language.  "In  order  to  maintain  a  civil  ac- 
tion of,  or  a  criminal  prosecution  for,  forcible 
entry  and  detainer,  under  the  early  English 
statutes,  or  those  of  a  later  time  which  are 
based  upon  them  and  are  similar  in  their 
provisions.  It  must  appear  that  the  plaintiff 
was  deprived  or  was  kept  from  the  posses- 
sion of  the  premises  in  question  by  nctnal 
force,  or  appearances  tending  to  inspire  a 
Just  appreliension  of  violence."  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  vol.  13,  pp.  743,  757, 
citing,  among  other  authorities,  Goshen  y. 
People,   supra.     "Generally  there  must  be 
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such  acta  of  violence  nsed  or  threatened  as 
give  tliose  In  possession  reason  to  apprehend 
personal  danger,  or  tend  directly  to  cause  a 
breach  of  the  peace.  •  •  •  When  a  per- 
son entering  on  the  land  of  another  by  his 
behavior  or  speech  gives  those  who  are  In 
possession  Just  reason  to  think  that  he  In- 
tends to  take  possession  by  force  If  they  do 
not  give  way  to  him,  his  entry  Is  to  be  deem- 
ed forcible,  whether  he  cause  the  apprehen- 
sion of  the  use  of  violence  by  taking  •with 
him  such  unusual  number  of  attendants,  or 
by  arming  himself  in  such  a  manner,  as 
plainly  to  Indicate  a  design  to  back  bis  pre- 
tensions by  force,  or  by  actually  threatening 
to  kill,  malm,  or  beat  those  who  continue  in 
possession,  or  by  making  use  of  expressions 
plainly  implying  a  purpose  of  using  force 
against  those  who  make  resistance."  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  vol.  13,  p.  702. 

The  evidence  In  this  case  did  not  show 
that  tbe  taking  possession  or  the  detainer  of 
possession  was  attended  with  such  force  as 
to  bring  the  act  of  appellee  within  the  forci- 
ble entry  and  detainer  act.  Such,  in  effect, 
was  the  conclusion  of  the  trial  court.  Its 
Judgment  should  be  alBrmed.    Affirmed. 


J.  W.  HUGUS  &  CO.  v.  HARDEKBURG. 
(Court  of  Appeals  of  Colorado.    April  11,  1904.) 

CONSTITUnONALITT  OF  STATUTE  —  THBBE- 
FOUBTUS  JURY  LAW — BIQIIT  TO  RAISE  QUES- 
TION—STATUTE OF  FRAUDS— SUFFICIENCY  OF 
DELIVERY— WHAT  CONSTITUTES  CREDITOR — 
EXCESSIVE  DAMAGES— FAILURE  TO  RESERVE 
QUESTION. 

1.  A  party  at  whose  request  an  instruction  is 
given  that  a  three-fourths  verdict  may  be  re- 
turned by  the  jury  pursuant  to  Sess.  Laws  1899, 
p.  244,  c.  111.  is  precluded  from  afterwards  ob- 
jecting to  such  a  verdict  on  tbe  ground  that  the 
statute  is  unconstitutional. 

2.  One  who,  having  a  claim  against  a  corpora- 
tion, sues  its  agent,  describing  him  as  such, 
and  attaches  and  sells  property  of  the  corpora- 
tion, but  fails  to  prosecute  the  case  to  judg- 
ment, is  not  a  creditor  of  the  corporation  who 
can  attack  the  sufficiency  of  the  delivery  of  its 
property  under  Mills'  Ann.  St.  §  2027,  providing 
that  a  vendor's  sale  of  goods,  unless  accompanied 
by  immediate  delivery  and  actual  and  continued 
change  of  possession,  shall  be  conclusively  pre- 
sumed to  be  fraudulent  as  against  his  creditors. 

3.  The  objection  that  damages  recovered  are 
excessive  cannot  be  made  for  the  first  time  on 
appeal. 

Error  to  District  Court,  Garfield  County. 

Action  by  John  Hardenburg  against  J.  W. 
Ilugus  &  Co.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Charles  T.  Brown  and  Edmund  J.  Church- 
ill, for  plaintiffs  In  error.  Henry  T.  Sale, 
for  defendant  In  error. 

THOMSON,  P.  J.  John  Hardenburg 
brought  this  suit  against  J.  W.  Hugus  & 
Co.,  alleging  the  unlawful  and  wrongful  tak- 
ing by  the  defendants  from  the  plaintiff  of 
certain  property  belonging  to  him,  to  bis 
damage  In  tbe  sum  of  $U,000.    Tbe  answer 


denied  the  allegations  of  tbe  complaint,  and 
alleged  that  by  virtue  of  an  execution  Issued 
out  of  the  court  of  J.  W.  Sendelbach,  a  Jus- 
tice of  tbe  peace,  against  the  West  Side  Min- 
ing Association,  on  a  Judgment  theretofore 
rendered  by  the  Justice,  the  property  of  the 
association  was  levied  upon  and  a  portion  of 
It  sold  to  the  defendants;  that  before  the  is- 
suance of  the  execution  the  agent  of  tbe  as- 
sociation, and  the  plaintiff,  who  was  acting 
as  Its  foreman,  entered  Into  a  conspiracy  to 
cheat  and  defraud  the  association  and  its 
creditors,  pursuant  to  which  the  agent  pre- 
tended to  sell  all  of  the  property  of  the  as- 
sociation to  Hardenburg;  that  only  a  por- 
tion of  the  property  came  into  the  possession 
of  the  defendants  by  virtue  of  the  sale  un- 
der the  execution;  that  the  property  claim- 
ed by  the  plaintiff  was  mortgaged  by  the 
association  to  one  Green,  who  assigned  the 
mortgage  to  one  Prentice;  that  tbe  mort- 
gage was  still  in  full  force,  and  that  the 
plaintiff  knew  of  its  existence.  The  replica- 
tion denied  all  of  the  averments  of  the  an- 
swer. The  cause  was  submitted  to  a  Jury  of 
six,  who  rendered  a  verdict,  signed  by  five 
of  their  number,  assessing  tbe  plaintiff's 
damages  at  ?1,C71.82.  There  was  Judgment 
accordingly,  and  the  defendants  have  brought 
tbe  cause  here  by  writ  of  error. 

As  appears  by  the  evidence,  the  West  Side 
Mining  Association,  a  corporation,  was  en- 
gaged in  placer  mining  at  Dry  Gulch,  in 
Routt  county.  The  property  In  question  had 
been  purchased  and  was  owned  by  It.  This 
proi)erty  consisted  of  an  amalgamator,  min- 
ing machinery,  a  quantity  of  steel  piping 
used  to  bring  water  to  the  ground,  and  some 
other  articles.  The  general  manager  of  the 
association  was  one  W.  B.  Haskins.  and 
plaintiff  was  In  Its  employ.  In  September  or 
October,  1897,  the  association  found  that  its 
mining  operations  were  a  failure,  and  Has- 
kins went  to  Providence,  R.  I.,  the  head- 
quarters of  the  association,  to  consult  with 
its  executive  committee  with  reference  to  the 
situation.  This  committee  consisted  of  three 
men,  who  had  the  entli-e  management  of  the 
association's  business.  Haskins  recommend- 
ed the  abandonment  of  the  business  and  the 
sale  of  its  propertj-.  It  owed  debts  amount- 
ing to  some  thousands  of  dollars.  The  re- 
sult of  the  consultation  was  that  tbe  com- 
mittee directed  Haskins  to  return  to  Dry 
Gulch,  and  make  such  disposition  of  the 
business  and  property  as  be  might  think 
best.  On  his  return  In  October,  1897,  he 
transferred  the  property  to  the  plaintiff,  to 
whom  the  association  owed  ?1,100,  In  con- 
Buleratlon  of  the  satisfaction  by  him  of  bis 
own  claim,  and  bis  agreement  to  pay  the  oth- 
er debts  of  the  association,  except  one  to  the 
defendants  of  $223.74  for  goods  sold.  The 
reason  why  this  was  not  included  was  that 
Haskins  disputed  the  bill,  asserting  that 
among  the  articles  bought  from  the  defend- 
ant was  a  quantity  of  damaged  meats  which 
bad  to  be  thrown  away,  and  saying  that  the 
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association  would  adjust  and  settle  this  bill 
itself.  This  Uasklns  afterwards  attempted 
to  do,  but  was  uuable  to  reacli  an  agreement 
with  the  defendants.  In  behalf  of  his  prin- 
cipal, Haskins  executed  a  bill  of  sale  of  the 
property  to  the  plaintiff.  After  concluding 
the  transaction  with  the  plaintiff,  Haskins  re- 
turned to  Providence  to  report  what  he  had 
done.  In  the  meantime  the  association,  dis- 
covering some  defect  In  Its  incorporation, 
had  reincorporated  under  the  laws  of  Wyo- 
ming as  the  Pilgrim  Gold  Mining  Company, 
and  the  report  was  made  to  the  executive 
board  of  that  company,  who  approved  tlie 
transaction.  Hardenburg  then  proceeded  to 
dispose  of  the  property  and  pay  the  debts. 
Part  of  these  were  paid  from  the  proceeds 
of  the  sales  and  part  from  the  plaintiff's  own 
money.  At  the  time  the  property  was  taken 
from  him  he  had  paid  them  all  except  $125. 
On  the  10th  day  of  October,  1898,  J.  W. 
Hugus  &  Co.,  the  present  defendants,  com- 
menced a  suit  before  J.  W.  Sendelbach,  a 
Justice  of  the  peace,  against  W.  B.  Haskins, 
to  recover  $223.74.  The  summons  described 
the  defendant  In  the  suit  as  "the  agent  for 
the  AN'est  Side  Mining  Association."  The 
summons  was  returned  "Not  found,"  and  an 
affidavit  for  attachment  was  made  by  H.  S. 
Elias  as  agent  of  J.  W.  Hugus  &  Co.  A  writ 
of  attachment  was  issued,  in  virtue  of  whicli 
the  constable  to  whom  the  writ  was  directed, 
as  appears  by  his  return,  levied  upon  and 
seized  a  large  portion  of  the  property,  in- 
cluding the  property  in  question  In  this  case. 
In  seizing  the  property,  as  appears  from  the 
evidence,  be  acted  under  tlie  Immediate  su- 
pervision and  direction  of  3.  W.  Hugus  & 
Co.  It  does  not  appear  from  the  abstract 
that  any  Judgment  was  ever  rendered  in  the 
cause.  It  is  stated  generally  that  the  con- 
stable sold  the  property  by  virtue  of  an  or- 
der of  sale,  but  the  order  is  not  before  us, 
and  we  are  ignorant  of  its  purport. 

At  the  trial  of  this  cause,  after  the  Jury 
had  been  instructed  and  had  remained  out 
for  a  considerable  time,  the  trial  Judge  re- 
called them,  and  gave  them  the  following  in- 
struction: "Gentlemen,  after  you  left  the 
courtroom  my  attention  was  called  to  the 
fact  that  the  statute  has  been  changed  con- 
cerning the  numl)er  required  to  find  a  ver- 
dict. It  will  require  three-fourths  of  your 
number  to  find  a  verdict.  It  does  not  require 
a  unanimous  verdict;  and,  unless  you  all 
agree  upon  a  verdict,  those  that  do  agree 
must  sign  the  verdict— sign  their  names  to 
the  verdict;  but,  if  .vou  all  do  agree,  then  no 
one  needs  to  sign  It  except  the  foreman." 
This  Instruction  has  been  brought  here  by  a 
supplemental  bill  of  exceptions.  Concerning 
the  occasion  for  giving  the  instruction,  the 
following  is  all  that  the  abstract  of  the  rec- 
ord, prepared  in  behalf  of  the  defendants, 
contains:  "By  supplemental  bill  of  excep- 
tions, folios  2  and  3,  it  is  certified  by  Judge 
Rucker,  the  trial  Judge  of  this  case,  that  aft- 
er the  Jury  had  retired  and  had  been  out  all 


night,  in  the  morning,  W.  B.  McClelland,  at- 
torney for  defendant,  J.  W.  Hugus  &  Co., 
suggested  to  the  court  that  the  three-fourths 
Jury  law  would  apply  to  this  case,  and  asked 
that  such  instruction  be  given,  whereupon 
the  court  called  for  the  flies,  and  then  re- 
proved counsel  for  not  calling  its  attention  to 
the  law  before;  whereupon  both  counsel  for 
plaintiff  and  defendant  apologized  to  the  court 
for  not  having  done  so.  Thereupon  the  Jury 
were  recalled,  and  the  court  instructed  them 
orally  as  above;  to  which  instruction  no  ob- 
jection was  made  or  exception  taken  by 
either  party."  As  we  have  said,  the  verdict 
was  signed  by  five  of  the  Jurors.  In  tbla 
court,  for  the  first  time,  that  Instruction  is 
assailed;  and  It  is  vigorously  argued  that 
the  verdict  was  void,  and  could  not  be  the 
basis  of  a  Judgment.  The  following  Is  the 
law  which  the  court  followed  in  giving  the 
Instruction:  "That  hereafter,  in  all  civil 
cases  in  courts  of  record  which  shall  be  tried 
by  a  Jury,  not  less  than  three-fourths  of  the 
number  of  Jurors  sitting  In  such  case  may 
concur  in  and  return  a  verdict  therein,  and 
such  verdict  shall  have  the  same  force  and 
effect  as  though  found  and  returned  by  all 
of  the  Jurors  sitting  in  said  case."  Seas. 
Laws  189S>,  p.  244,  c.  111.  Our  attention  is 
directed  to  the  case  of  City  of  Denver  v.  Hy- 
att, 28  Colo.  129,  63  Pac.  403,  in  which  our 
Supreme  Court  held  that  law  to  be  uncon- 
stitutional. In  that  case  the  court  passed 
only  upon  the  abstract  question  of  the  consti- 
tutionality of  the  law.  The  question  wheth- 
er, notwithstanding  its  unconstitutionality, 
or,  In  the  absence  of  any  law  on  the  subject, 
a  party  might  not  by  his  conduct  preclude 
himself  from  questioning  the  validity  of  such 
a  verdict,  was  not  before  the  court  In  this 
case  the  instruction  was  given  upon  the  sug- 
gestion and  at  the  retiuest  of  the  defendants. 
It  was  not  mentioned  In  the  motion  for  a 
new  trial,  nor  does  it  appear  In  the  original 
transcript  of  the  record  filed  in  this  court  by 
the  defendants;  and  no  error  is  assigned  up- 
on It.  Parties  may  elect  to  have  their  con- 
troversy determined  without  a  Jury,  and  It 
would  be  somewhat  anomalous  If,  baving  a 
Jury,  they  might  not  agree  to  accept  the  de- 
cision of  three-fourths,  or  even  a  less  number, 
of  the  Jurors,  as  sufllcient.  Whatever  may  be 
the  rule  in  criminal  proceedings,  in  the  con- 
duct of  civil  causes  parties  are  usually  held 
bound  by  their  stipulations.  And  that  a  par- 
ty might,  In  an  appellate  tribunal,  avail  him- 
self of  an  error  committed  by  the  trial  court 
at  his  own  Instigation,  would  be  contrary  to 
our  understanding  of  the  law,  and  not  in  har- 
mony with  our  conceptions  of  Jur|ice.  It  has 
frequently  been  held  in  this  staie  and  else- 
where that  in  the  trial  of  a  civil  cause  a 
party  may  waive  either  a  constitutional  or 
a  statutory  right.  Terpenlng  v.  Holton,  9 
Colo.  30«,  12  Pac.  189;  Butler  v.  Rockwell, 
17  Colo.  290,  29  Pac.  458,  17  U  R.  A.  611; 
Corthell  v.  Mead,  19  Colo.  386,  35  Pac.  741; 
Bates  Y.  Ball,  72  lU.  108;   Dodd  v.  Thomas, 
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G9  Mo.  364;  Shutte  ▼.  Thompson,  15  Wall. 
101,  21  h.  Ed.  123.  In  Ralston  v.  Ouraler,  12 
Ohio  St  105,  it  was  held  that  a  party  having 
availed  himself  of  a  statutory  remedy  must 
be  regarded  as  having  elected  to  take  that 
particular  remedy,  and  could  not  complain  of 
its  infringement  of  his  constitutional  rights. 
The  doctrine  is  announced  in  Vose  v.  Cock- 
croft,  44  X.  Y.  415,  that  a  party  may,  by  his 
conduct,  estop  iiimself  to  deny  the  constitu- 
tionality of  a  law.  In  Northern  Bank  v.  Bu- 
ford,  Duv.  335,  the  Jury  not  lieing  able  to  con- 
cur in  their  verdict,  the  parties  agreed  that 
the  verdict  of  the  majority  of  the  Jury  should 
be  made  the  Judgment  of  the  court.  The 
agreement  was  held  good,  and  the  verdict 
sustained. 

Complaint  is  made  of  certain  instructions 
given  at  the  request  of  the  piaiutifT.  We 
have  looked  over  the  instructions,  and  are 
unable  to  detect  any  serious  error.  What- 
ever defects  may  be  found  in  the  instruc- 
tions given  for  the  plaintiff  were,  we  think, 
fully  supplied  by  those  given  for  the  defend- 
ants, which  seem  to  be  very  comprehensive 
and  complete.  But,  as  we  shall  see  hereaft- 
er, the  character  of  the  Instructions,  except 
as  to  the  measure  of  damages,  is  not  a  mat- 
ter of  much  importance. 

It  is  contended  that  the  evidence  did  not 
show  such  delivery  of  possession  to  the 
plaintiff  by  his  vendor  as  to  satisfy  the  re- 
quirements of  the  statute  of  frauds.  It  is 
provided  by  that  statute  that  every  sale 
made  by  a  vendor  of  goods  and  chattels  in 
bis  possession  or  under  his  control,  unless 
the  same  be  accompanied  by  an  immediate 
delivery  and  by  an  actual  and  continued 
change  of  possession,  shall  be  presumed  to 
be  fraudulent  and  void  as  against  creditors 
of  the  vendor,  or  subsequent  purchasers  in 
good  faith,  and  such  presumption  shall  be 
conclusive.  Mills'  Ann.  St.  I  2027.  What 
acts  are  necessary  to  constitute  delivei?  is 
dependent  upon  the  nature  and  situation  of 
the  property.  "Where  the  subject  of  the  sale 
does  not  reasonably  admit  of  an  actual  de- 
livery. It  is  sufficient  if  the  vendee  assume 
the  control  and  dominion  of  the  property  so 
as  to  indicate  to  all  concerned  the  change  of 
ownership."  Cook  v.  Mann,  6  Colo.  21.  The 
property  in  question,  from  its  character  and 
situation,  was  incapable  of  manual  deliv- 
ery. It  consisted  of  very  heavy  articles. 
Some  of  the  pipe  was  in  place,  and  some 
lying  scattered  upon  the  ground,  and  the 
possession  seems  to  have  been  taken  in  the 
only  feasible  way.  The  plaintiff  immediate- 
ly commenced  the  sale  of  the  property  in  his 
own  behalf,  and  continued  its  disposition  un- 
til Interrupted  by  the  attachment.  His  ven- 
dor never,  after  the  sale,  asserted  any  do- 
minion over  it.  But,  conceding  that  the 
sufficiency  of  the  delivery  and  change  of  pos- 
''tession  might  be  open  to  question,  it  can- 
sot  be  questioned  by  these  defendants.  As 
between  the  vendor  and  the  vendee,  the 
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transaction  was  valid.  It  bound  them  both. 
The  only  persons  having  the  legal  right  to 
say  it  was  void  were  creditors  of  the  vendor, 
or  subsequent  purchasers  in  good  faith.  To 
subject  property  of  his  debtor  to  the  pay- 
ment of  his  claim,  a  creditor  must  proceed 
lawfully.  He  cannot  seize  and  sell  his  debt- 
tor's  property  except  by  the  aid  of  legal  pro- 
cess sued  out  against  the  debtor.  If  he  pro- 
ceed otherwise,  be  is  a  trespasser.  The 
claim  in  this  case  was  against  the  West  Side 
Placer  Mining  Association.  The  suit  brought 
by  the  defendants  was  against  W.  B.  Has- 
kins.  That  Haskins  was  described  as  the 
agent  of  the  association  is  immaterial.  He 
was  the  defendant,  and  the  proceeding  was 
against  him.  And  even  in  the  suit  as  brought 
no  Judgment  was  shown.  The  attempt  to 
Justify  the  seizure  and  sale  under  that  pro- 
ceeding is  idle.  The  taking  was  unlawful, 
and  the  fact  that  the  defendants  held  a  claim 
against  the  association  does  not  cliange  tlie 
character  of  the  act.  Not  having  asserted 
their  claim  by  a  proper  proceeding,  they  were 
not  creditors  within  the  meaning  of  the  stat- 
ute. 

It  Is  further  contended  that  the  damages 
were  excessive.  We  do  not  so  read  the  evi- 
dence, as  it  appears  in  the  abstract  It 
seems  to  us  that  the  proofs  would  have  war- 
ranted even  a  larger  amount.  But  excessive 
damage  was  not  alleged  in  the  motion  for  a 
new  trial.  The  question  was  not  in  any  way 
presented  to  the  trial  court  The  point  is 
made  for  the  first  time  here.  This  is  an  ap- 
pellate tribunal,  and  sits  for  tlie  correction 
of  errors  committed  below.  The  trial  court 
made  no  ruling  on  the  question  whether  the 
damages  were  excessive  for  the  reason  that 
It  was  not  asked  to  do  so.  Twenty-three 
grounds  were  alleged  in  the  motion  for  a 
new  trial,  but  this  was  not  one  of  them.  No 
error  was  therefore  committed  in  relation  to 
the  amount  found  by  the  Jury.  The  follow- 
ing is  from  the  opinion  in  Jones  v.  Jones,  71 
III.  502:  "On  the  motion  for  a  new  trial  In 
the  court  below  there  was  no  objection  urged 
that  the  damages  were  excessive.  That  was 
not  stated  as  a  ground  for  setting  aside  the 
verdict  The  court  below,  not  being  asked 
to  do  so,  had  the  right  to  suppose  that  the 
appellant  acquiesced  in  the  amount  of  the 
finding,  but  relied  on  the  ground  specified, 
alone,  for  a  new  trial.  To  avail  of  such  an 
objection,  the  party  should  in  some  way,  ei- 
ther by  general  or  specific  objection,  make 
that  a  ground  for  granting  a  new  trial,  and, 
if  disallowed  then  it  should  be  asslg^ned  as 
error  in  the  appellate  court"  See,  also, 
Elliott's  Appellate  Procedure,  {  855. 

Some  other  questions  are  discussed  which 
might  be  deserving  of  attention  if  raised  by 
a  party  entitled  to  their  consideration,  but 
the  status  of  the  defendants,  as  fixed  by  the 
evidence,  renders  them  unimportant.  Except 
as  to  the  amount  of  damage,  there  was  no 
question  for  the  Jury  to  determine,  and  that 
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question  appears  to  have  been  properly  sub- 
mitted. Upon  a  careful  examination  of  the 
record,  as  the  defendants  have  abstracted  It 
for  us,  we  do  not  feel  at  liberty  to  disturb 
the  judgment;  and  it  will  be  affirmed. 
Affirmed. 


RICHARDSON  et  al.  r.  LONOMONT  SUP- 
PLY DITCH  CO. 

(Court  of  Appeals  of  Colorado.    April  11,  1904.) 

CORPOBATIONB  —  STOCK — TRANSFEB — BEQISTBA- 
TION  —  DEMAND  —  WAIVER— DEEDS— VALIDI- 
TY—BY-LAWS— PLEDGES— FOBECL08UBE. 

1.  Where  at  the  time  of  the  assignment  of  15 
shares  of  defendant's  stock  to  plaintiff,  as  trus- 
tee, to  secure  a  certain  indebtedness,  defendant's 
stockbooks  showed  that  the  assignor  was  the 
owner  of  42  shares,  but  did  not  show  that  a  cer- 
tificate issued  by  defendant  to  R.,  as  trustee 
for  tlie  assi^ed  shares,  was  intended  to  be  is- 
sued in  lieu  of  any  particular  certificate^  issued 
to  the  assignor,  or  what  certificate  it  was  intend- 
ed should  be  canceled,  the  certificate  so  issued 
was  not  issued  in  violation  of  a  by-law  of  the 
corporation  requiring  the  surrender  and  cancel- 
lation of  the  old  certificate  on  a  transfer  being 
made  on  the  corporation's  stockbooks. 

2.  Where  a  corporation  issued  and  delivered 
a  stock  certificate  to  a  bona  fide  transferee  of 
shares  held  by  a  stockholder,  and  such  transferee 
loaned  money  on  the  faith  thereof,  the  corpora- 
tion thereby  woived  the  provisions  of  a  by-law  re- 
quiring transfers  to  be  made  only  on  surrender 
and  cancellation  of  the  old  certificate,  which  was 
not  complied  with. 

3.  Where  a  lien  on  certain  corporate  stock 
which  was  foreclosed  existed  independently  of 
a  mortgage  on  real  estate  securing  the  debt, 
through  a  pledge  of  the  certificate  of  stock  and 
an  entry  of  such  transfer  appearing  on  the 
books  of  the  corporation  when  the  loan  was 
made,  and  the  trust  deed  given  contemporane- 
ously therewith,  it  was  not  material  that  the 
deed  purported  to  incumber  the  stock,  and  as  to 
it  could  not  be  foreclosed  because  of  the  ex- 
piration of  the  five-year  limitation  imposed  by 
1  Mills'  Ann.  St.  i  3JS7,  as  to  chattel  mortgages. 

4.  Where  certain  stock  certificates  were  trans- 
ferred to  a  trustee  as  security  for  a  debt,  and 
the  transfer  was  duly  made  on  the  books  of  the 
corporation  as  required  by  1  Mills'  Ann.  St.  § 
508,  such  transfer  constituted  a  valid  pledge  of 
the  stock. 

5.  Where  certain  stock  certificates  were  issued 
by  a  corporation  to  a  trustee  to  secure  a  debt 
of  a  certain  stockholder,  and  on  foreclosure  of 
the  pledse  the  stock  was  purchased  by  the  cred- 
itor, a  transfer  of  the  stock  by  the  trustee  by 
deed  was  effectual  to  pass  the  equitable  title  in 
the  shares  to  the  grantee. 

6.  Where  a  corporation  refused  to  recognize 
the  validity  of  a  certain  stock  certificate  in  the 
hands  of  the  legal  owner,  it  was  no  defense  to 
an  action  to  compel  the  corporation  to  recognize 
the  validity  thereof  that  a  transfer  had  not 
been  demanded  by  the  holder  of  the  certificate. 

Appeal  from  District  Court,  Boulder 
County. 

Action  by  Luclan  H.  Richardson,  as  trus- 
tee, and  another,  against  the  Longmont  Sup- 
ply Ditch  Company.  From  a  Judgment  in 
favor  of  defendant,  plaintiffs  appeal.  Re- 
versed. 

Edward  D.  Upham  (Harvey  RIddell,  of 
counsel),  for  appellanta.  H.  M.  Minor,  for 
appellee^ 


GUNTER,  J.  March  16,  1801,  Mrs.  Mar- 
sball  owned  320  acres  of  land  and  42  shares 
of  the  capital  stock  of  appellee,  a  ditch  cor- 
poration, which  shares  stood  upon  the  stocic- 
book  in  her  name  as  owner.  Fifteen  of  the 
shares  were  used  In  obtaining  water  for  the 
Irrigation  of  tlie  land.  Upon  that  date,  to 
secure  two  notes  of  even  date,  the  Middlesex 
Banking  Company,  payee,  she  gave  a  trust 
deed,  usual  form,  Richardson,  trustee,  upon 
the  land  and  15  shares  of  her  said  stock. 
The  trust  deed  specifically  mentioned  15 
shares  of  stock  as  incumbered  thereby,  but 
did  not  designate  by  certificate,  number,  or 
otherwise  wbat  particular  shares  were  there- 
by Incumbered.  This  deed  authorized  the 
trustee,  in  case  of  default  In  payment  of  the 
secured  indebtedness,  to  sell  the  land  and  tbe 
stock.  Upon  this  date— March  16,  1891— as 
stated  above,  42  shares  of  tbe  capital  stock 
of  appellee  stood  on  its  stockbook  in  the 
name  of  Mrs.  Marshall  as  owner.  Whether 
certificates  had  issued  to  Mrs.  Marshall  for 
this  number  of  shares  does  not  appear. 
There  Is  evidence  of  only  one  certificate 
having  been  Issued  prior  to  this  date  to  Mrs. 
Marshall.  This  certificate— No.  441— was  for 
15  of  the  above  shares,  and  according  to  the 
stockbook  was  then  owned  by  Mrs.  Marshall. 
Upon  this  date  Mrs.  Marshall,  as  a  part  of 
tbe  transaction  in  which  the  notes  and  trust 
deed  were  given,  by  a  separate  written  in- 
strument, wherein  is  recited  her  above  in- 
debtedness to  the  Middlesex  Banking  Com- 
pany, assigned  15  shares  of  her  stock— the 
specific  shares  not  being  designated  by  stock 
certificate,  number,  or  otherwise— to  Richard- 
son, trustee,  as  security  fw:  said  indebted- 
ness, and  therein  directed  the  secretary  of 
the  company  to  make  the  necessary  transfer 
on  its  books.  This  written  assignment  was 
presented  to  the  secretary  November  17, 
1801,  and  upon  that  date  he  certified  thereon 
that,  as  directed  thereby,  he  had  made  the 
necessary  transfer  of  said  shares  to  Rich- 
ardson, trustee,  on  the  books  of  the  company, 
and  upon  that  date  he  issued  a  certificate  of 
stock  properly  authenticated,  and  in  the  form 
in  ordinary  use  by  the  CMnpany,  running  to 
Richardson,  trustee,  for  tlie  Middlesex  Bank- 
ing Company,  In  the  number  of  15  shares. 
The  account  of  Mrs.  Marshall  upon  the  stock- 
book  was  charged  with  the  stock  thus  Issued 
to  Richardson,  and  the  stockbook  showed  the 
issuance  of  this  certificate  of  stock  No.  449 
to  Richardson,  trustee,  as  collateral.  The 
stub  from  which  tlie  certificate  of  stock  was 
detached  showed  by  notations  thereon  tbe 
Issuance  of  the  certificate  to  Richardson, 
trustee,  and  that  tlie  certificate  was  intended 
by  appellee  company  to  cover  the  same 
shares  of  stock  as  were  embraced  in  the 
above  certificate  for  15  shares  theretofore  is- 
sued to  Mrs.  Marshall.  There  was  nothing, 
however,  in  certificate  No.  449,  issued  to 
Richardson,  to  indicate  that  it  was  issued  as 
a  ti-ansfer  of  or  in  place  of  any  particular 
certificate.    The  stockbook,  if  examiued  N»> 
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Tember  17,  1891,  would  bare  sbown  tbat  Mrs. 
Marshall  bad  standing  in  her  name  as  owner 
on  November  17,  1891,  42  shares  of  the  capi- 
tal stock  of  appellee,  and  that  on  tbat  date 
15  shares  of  this  stock  had  been  transferred 
to  Richardson,  trustee.  The  stockbook  would 
have  disclosed  at  tbat  time  that  after  this 
transfer  of  15  shares  to  Richardson  only  27 
shares  remained  on  the  stockbook  in  the 
name  of  Mrs.  Marshall,  but  it  would  not 
hare  disclosed  that  the  certificate  issued  to 
Richardson  was  in  place  of,  or  was  a  trans- 
fer, of,  any  particular  certificate.  This  book 
disclosed  simply  tbat  15  shares  of  the  42 
shares  standing  in  the  name  of  Mrs.  Mar- 
shall on  Xorember  17,  1891,  bad  been  on 
November  17,  1801,  transferred  to  Richard- 
son, trustee,  as  collateral,  and  that  a  new 
certificate— No.  449— for  such  15  shares  had 
been  issued  to  him.  This  certificate  was  up- 
on that  date  delivered  to  Richardson,  who 
has  since  remained  in  possession  of  it,  and 
who  received  it  in  good  faith  believing  it  to 
be  what  its  recitals  stated  It  to  be— an  ef- 
fectual transfer  to  blm,  as  trustee  for  the 
Middlesex  Banking  Company,  of  15  shares  of 
the  capital  stock  of  appellee.  July  24,  1893, 
a  certificate  for  15  slures  of  stock  running 
to  Mrs.  Marshall,  being  the  certificate  for 
tbat  number  of  shares  mentioned  as  stand- 
ing in  ber  name  on  November  17,  1891,  and 
which  certificate  bore  a  blank  indorsement 
of  date  July  18,  1891,  was  sent  to  the  secre- 
tary of  appellee  company  by  O.  W.  Marshall, 
the  agent  of  Mrs.  Marshall,  and  one  Porter, 
with  the  request  to  reissue.  In  pursuance  of 
this  re«iuest  two  new  certificates  were  then 
issued— certificate  No.  479,  to  Porter,  for  10 
shares,  and  certificate  No.  480,  to  Mrs.  Mar- 
shall, for  5  shares.  Williamson  became  the 
owner  of  the  certificate  for  10  shares  Sep- 
tember, 1897,  and  November,  1893,  Mrs.  Mar- 
shall hypothecated  ber  certificate  for  5 
shares  as  collateral  to  one  Dille,  and  caused 
the  same  to  be  noted  on  appellee's  books. 
At  the  time  of  the  institution  of  this  suit, 
February  24,  1899,  no  stock  stood  upon  the 
books  of  appellee  in  the  name  of  Mrs.  Mar- 
shall. When  or  to  whom  the  27  shares 
standing  in  ber  name  November  17,  1891, 
after  the  issuance  of  the  certificate  to  Rich- 
ardson, were  transferred,  does  not  appear, 
nor  is  it  material  to  this  controversy.  For 
aught  that  appears  in  the  evidence,  no  stock 
appeared  upon  tbe  stockbook  of  defendant  in 
the  name  of  Mrs.  Marshall  when  the  above 
certificates  were  issued  to  Porter  and  Mrs. 
Marshall. 

The  above  written  assignment  of  Mrs. 
ilarshalt  to  Richardson  provided  that,  until 
default  should  be  made  and  declared  in  the 
payment  of  the  above-secured  indebtedness, 
ail  stockholder's  rights  should  remain  In  her. 
August,  1897.  the  above  trust  deed  on  ac- 
count of  default  in  the  payment  of  the  se- 
cured indebtedness  was  forecioijed,  and  tlie 
land  covered  thereby  and  the  15  shares  of 
stock  contained  in  tbe  assignment  to  Rich- 


ardson, trustee,  of  November  16,  1891,  were 
conveyed  to  the  Middlesex  Banking  Compa- 
ny. October,  1897,  the  Middlesex  Banking 
Company  executed  a  warranty  deed  convey- 
ing to  Farm  Investment  Company  the  laud 
and  the  15  shares  of  stock,  specially  men- 
tioning the  stock,  covered  by  the  trust  deed 
and  contract  of  assignment.  October,  1807, 
tbe  Farm  Investment  Company  executed  a 
trust  deed  on  the  above  property  to  secure  an 
indebtedness  of  it  to  the  Middlesex  Banking 
Company.  The  water  called  for  by  the  15 
shares  of  stock  for  irrigation  of  tbe  above 
land  was  obtained  from  appellee  during  1896, 

1897,  and  1898,  and  whetlier  earlier  does  not 
appear.  From  1895  to  April,  1898,  Inclusive, 
Richardson,  trustee,  paid  the  assessments 
levied  by  appellee  on  this  stock.    November, 

1898,  appellee  notified  Richardson  that  tbe 
certificate  held  by  him  was  void,  being  an 
overissue;  tbat  water  would  no  longer  be 
delivered  upon  the  stock;  and  tiiat  Richard- 
son would  no  longer  be  recognized  as  a 
stockholder.  The  reason  assigned  for  refus- 
ing to  recognize  tbe  stock  and  refusing  water 
upon  it  was  not  that  Richardson  and  tbe 
Farm  Investment  Company  had  not  present- 
ed tbe  certificate  for  transfer,  but  was  that 
the  certificate  was  an  overissue,  and  for  that 
reason  void.  The  purpose  of  this  action  was 
to  obtain  a  decree  prohibiting  appellee  from 
refusing  to  deliver  water  on  the  stock,  and 
to  prohibit  appellee  from  declining  to  recog- 
nize Richardson  as  a  stockholder. 

The  question  before  us  is,  was  this  cer- 
tificate at  the  time  of  the  institution  of  this 
suit  a  valid  certificate,  and  was  the  Farm 
Investment  Company  at  such  date  its  equita- 
ble owner?  Could  the  Farm  Investment 
Company  at  such  date  have  compelled  ap- 
pellee to  enter  a  transfer  of  tbe  certificate  to 
it  as  owner? 

1.  The  by-laws  of  appellee  provided  tbat 
shares  of  stock  should  be  transferred  by  re- 
cording a  certificate  of  transfer  upon  the 
stockbook  and  indorsing  the  same  uiM>n  the 
certificate  of  stock,  or  by  the  surrender  and 
cancellation  of  the  old  certificate  and  issu- 
ance of  a  new  one  of  tbe  same  denomination 
as  the  old  one.  It  is  said  this  provision  of 
the  by-laws  was  not  observed  In  the  Issu- 
ance of  certificate  No.  449  to  Richardson  as 
trustee,  and  thot  this  violation  of  the  by- 
laws Invalidated  the  certificate.  Noveml)er 
16,  1891,  when  Mrs.  Marshall  assigned  to 
Richardson,  trustee,  15  of  the  42  shares  of 
stock  standing  in  her  name  as  owner  on  the 
stockbook,  she  did  not  designate  through  the 
mention  of  a  certain  certificate  or  otherwise 
what  particular  15  shares  she  intended  to  as- 
sign. She  simply  a.ssiRned  15  shares  of  her 
stock.  As  42  shares  stood  in  ber  name,  and 
as  she  owned  them,  according  to  the  stock- 
book  and  according  to  other  evidence  before 
us,  free  of  any  lien,  no  reason  appears  why 
she  should  have  designated  any  particular 
shares.  So  far  as  appears  from  the  evi- 
dence, no  certificate  had  been  issued  for  an/ 
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of  th«  sharefl  owned  by  Mrs.  Marshall  except 
the  one  certificate  No.  441  for  16  shares. 
Richardson  presented  his  assignment  of  15 
shares.  The  stockbook  showed  42  shares 
standing  In  Mrs.  Marshall's  name,  and,  for 
aught  that  appears,  no  certificate  had  ever 
been  Issued  for  the  15  shares  assigned,  and 
there  was  no  certificate  to  surrender;  so  we 
do  not  think  It  appears  that  the  by-laws  of 
appellee  were  violated  In  the  Issuance  of  this 
certificate.  True  It  is,  a  notation  appears 
on  the  stub  from  which  certificate  No.  449 
was  detached,  which  Indicates  that  It  was 
the  intention  of  the  secretary  that  certificate 
No.  449  should  be  a  transfer  of  or  in  lieu  of 
No.  441  for  15  shares,  which  certificate  No. 
441  does  not  appear  to  have  been  surrender- 
ed or  canceled.  Certiflcate  No.  449,  however, 
makes  no  such  disclosure.  Nothing  appears 
upon  it  to  indicate  that  it  was  issued  in  lieu 
of  any  particular  certificate,  nor  does  it  ai>- 
pear  that  Richardson  knew  what  particular 
shares  or  what  particular  certificate  It  was 
Intended  to  cancel  and  to  reissue  to  him. 
The  stockbook  showed  stock  in  the  name  of 
Mrs.  Marshall.  Richardson  presented  his 
assignment  for  15  shares  of  her  stock,  and 
in  good  faith  received  the  new  certificate 
certifying  him  to  be  the  owner  of  15  shares 
of  her  stock.  Such  number  of  shares  were 
in  her  name  on  the  stockbook,  and  the  ac- 
count of  Mrs.  Marshall  was  charged  with 
the  certiflcate  after  its  issuance  to  Richard- 
son, trustee.  We  do  not  think  it  affirmative- 
ly appears  that  the  by-laws  were  violated  in 
the  issuance  ol  this  certiflcate;  but,  if  we 
assume  that  it  does  so  appear,  it  does  not 
seem  to  us  just  that  this  appellee,  after  it 
has  issued  and  delivered  this  certificate  as  a 
valid  certificate,  and  Richardson  has  receiv- 
ed It  In  good  faith  believing  it  to  be  what  it 
represents,  and  the  beneficiary  of  the  trust 
has  loaned  money  upon  the  certificate,  ought 
to  be  permitted  to  repudiate  the  certiflcate 
upon  the  ground  that  one  of  Its  by-laws 
was  violated  by  it  In  issuance  of  the  cer- 
tificate, and  the  law  does  not  permit  it  to 
do  so.  By  the  issuance  of  the  new  certifi- 
cate under  the  circumstances  stated,  even 
if  issued  in  violation  of  the  recited  by-laws, 
appellee  waived  a  compliance  with  the  pro- 
vision of  its  by-laws  requiring  a  surrender 
of  the  original  certificate;  and  the  new  cer- 
tiflcate, No.  449,  issued  to  Richardson,  trus- 
tee, although  issued  in  violation  of  appellee's 
by-laws,  is  vaUd.  N.  T.  &  N.  H.  R.  R.  Co.  v, 
Schuyler  et  al.,  34  N.  Y.  30,  78,  90;  Commen- 
taries on  the  Law  of  Corporations  (Thomp- 
son) vol.2,  il  23T8,  2595;  3  Clark  &  Marshall, 
Prlv.  Corp.  {  592. 

2.  It  is  contended  that  the  trust  deed  which 
Incumbered  the  real  estate  and  purported  to 
Incumber  15  shares  of  stock  in  appellee  com- 
pany was  as  to  the  stock  a  chattel  mortgage; 
that  as  the  notes  secured  thereby  exceeded 
$2,500,  and  as  the  trust  deed  was  not  fore- 
closed for  more  than  flve  years  after  the  re- 
cording of  the  trust  deed,  the  trust  deed. 


when  foreclosed,  bad  lost  its  validity  as  « 
lien  uiKm  the  shares  of  stock;  and  that,  hav- 
ing lost  its  validity  as  a  lien,  no  interest 
whatever  in  the  shares  of  stock  was  passed 
by  the  trustee's  deed.  This  limit  as  to  tlms 
of  the  validity  of  a  chattel  mortgage  Is  pre- 
scribed by  1  Mills'  Ann.  St  t  387,  p.  562. 
The  lien,  however,  which  was  foreclosed, 
and  through  the  foreclosure  of  which  the 
Middlesex  Banking  Company  deralgns  its  ti- 
tle, Is  not  by  this  trust  deed.  By  a  lien  cre- 
ated through  a  pledging  of  the  certiflcate  of 
stock,  and  an  entry  of  such  transfer  appear- 
ing upon  the  books  of  the  company  when  the 
loan  was  made,  and  the  trust  deed  given 
contemporaneously  therewith,  Mrs.  Marshall, 
by  a  written  contract  of  assignment,  assigned 
all  her  interest  in  15  shares  of  stock  to  Rich- 
ardson, trustee,  as  collateral  security,  and 
directed  the  secretary  of  appellee  to  make 
the  necessary  transfer  on  Its  books.  In  such 
contract  of  assignment  the  transfer  to  be 
made  in  pursuance  thereof  la  designated  a 
pledge,  and  It  la  provided  in  such  contract 
of  asslg^nment  that,  if  the  pledge  be  not  re- 
deemed, it  shall  be  sold  in  connection  with 
the  real  estate  described  In  the  trust  deed, 
and  in  accordance  with  its  provisions.  This 
assignment  was  presented  to  the  secretary 
of  appellee,  and  he  certified  upon  It  that  ha 
had  made  the  necessary  transfer  of  the 
shares  of  stock  to  Richardson,  trustee,  on  the 
books  of  said  company,  and  what  he  did  waa 
this:  He  Issued  a  certificate  for  the  15  shares 
running  to  Richardson,  as  trustee,  for  the 
Middlesex  Banking  Company,  and  delivered 
the  same  to  Richardson,  who  as  trustee  haa 
held  the  certificate  since.  The  certificate 
does  not  disclose  what  particular  15  shares 
of  the  42  shares  of  stock  held  by  Mrs.  Mar- 
shall were  thereby  transferred  to  Ricluuxl* 
son.  The  stockbook  shows  a  charge  to  Mrs. 
Marshall  of  these  15  shares  of  stock,  and  the 
Issuance  of  a  certificate  for  them;  that  is,  a 
transfer  of  them  to  Richardson,  trustee,  as 
collateral.  The  validity  of  this  transfn  of 
stock  Is  determined  by  our  law  as  It  stood  in 
1881.  1  Mills'  Ann.  St  t  50a  This  provided. 
Inter  alia,  that  a  transfer  of  stock,  to  be 
valid,  must  be  entered  upon  the  books  of 
the  company,  showing  from  whom  and  to 
whom  the  transfer  was  made.  The  entries 
were  made  and  the  stock  efl^ectually  trans- 
ferred to  Richardson,  trustee.  In  full  compli- 
ance with  the  law  as  It  then  stood.  This 
transaction  was  a  pledging  of  the  stock  as 
security  for  the  indebtedness  from  Mrs.  Mar- 
shall to  the  Middlesex  Banking  Company. 
Cook,  Stock  &  Stockholders  (3d  Ed.)  t  464; 
Commentaries  on  the  Law  of  (Corporations 
(Thompson)  vol.  2,  {  2619.  This  vaUd  Uen 
waa  foreclosed  as  provided  In  the  contract  of 
assignment  creating  It  In  August  1887,  and 
at  the  f<veclosure  the  Middlesex  Banking 
Company  became  the  purchaser  of  the  stock. 
A  deed  was  made  on  that  date  tranaferrlng 
the  15  shares  of  stock  to  the  Middlesex  Bank- 
ing Company. 
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3.  The  Middlesex  Banking  Company  at  no 
time  requested  a  transfer  of  the  15  shares 
of  stock  80  purchased  on  the  stockbook  of 
appellee.  It  is  said  that  the  trustee's  deed 
was  ineffectual  to  pass  any  interest  what- 
ever in  the  shares  of  stock  to  the  Middlesex 
Banking  Company  because  shares  of  stock 
cannot  be  transferred  by  deed,  and  First 
National  Bank  t.  Hastings,  7  Colo.  Ai^.  135, 
42  Pac.  (591,  is  cited  in  support  of  such  con- 
tention. There  shares  of  stock  standing  on 
the  stockbook  in  the  name  of  an  attachment 
debtor  were  levied  upon  under  a  writ  of 
attachment.  Third  parties  Intervened,  claim- 
ing the  stock  by  an  alleged  prior  transfter. 
The  court  sustained  the  attachment  because 
the  stock  had  not  been  transferred  within 
the  time  required  by  statute,  and  no  excuse 
had  been  shown  for  the  failure  to  observe 
such  requirement.  In  the  course  of  the  evi- 
dence a  deed  was  introduced  conveying  cer- 
tain land  and  all  water  rights  belonging 
thereto  to  interveners,  which  deed  they 
claimed  transferred  to  them  under  the  de- 
scription of  water  rights  the  shares  of  stock 
in  question.  The  court  said  that  water 
rights  are  real  property,  and  stmres  of  stock 
in  a  corporation  are  personal  property,  and, 
in  effect,  held  that  the  shares  of  stock  did 
not  pass  by  the  deed  because  not  described 
therein.  It  does  not  hold  that  shares  of 
stock  cannot  be  transferred  as  between  the 
parties  by  a  deed.  Shares  of  stock  are  per- 
sonal property,  and  there  is  no  reason  why, 
as  between  the  parties,  they  cannot  be  trans- 
ferred as  any  other  personal  property. 
Speaking  of  the  general  law  expressly  pro- 
viding that  shares  shall  be  transferable  only 
on  the  books  of  the  corporation  in  such  man- 
ner as  the  articles  of  association  or  by-laws 
may  prescribe,  it  is  said:  "The  punwse  of 
such  a  requirement  is  to  be  taken  into  con- 
sideration in  construing  it,  and  in  deter- 
mining the  effect  of  a  failure  to  comply 
therewith.  •  •  •  A  requirement  of  reg- 
istration of  transfers  thei-efore  must,  accord- 
ing to  all  decisions,  be  given  such  effect  as  is 
necessary  to  accomplish  this  purpose."  Clark 
A  Marshall,  Private  Corporations,  vol.  3,  §  583. 
As  between  tlie  parties  there  is  no  reason  for 
observing  this  requirement  of  the  statute  law. 
"It  is  well  settled  •  •  *  that  an  unregis- 
tered transfer  gives  the  transferee  a  per- 
fect equitable  title  as  between  him  and  the 
transferror,  or  any  person  standing  in  the 
shoes  of  the  transferror.  •  •  •  All  the 
seller  can  do  that  corresponds  at  all  to  the 
delivery  of  personal  chattels  in  other  cases 
of  sale  is  to  hand  over  to  the  buyer  his  cer- 
tlllcate,  with  a  suiBcient  assignment,  by  deed 
or  otherwise,  to  entitle  him  to  a  transfer  of 
the  shares  on  the  books  of  the  company. 
When  the  seller  has  done  this,  bis  power  and 
duty  In  the  matter  has  ended,  and  it  is  at 
the  option  of  the  purchaser  whether  the 
transfer  shall  be  recorded  or  not.  *  •  » 
It  is  difficult  to  see  any  substantial  dlffer- 
«ice  between  the  position  of  this  plaintiff 


after  the  sale  and  assignment  of  the  shares 
to  him  by  the  owner  and  befwe  a  transfer 
was  made  on  the  books  and  that  of  a  gran- 
tee in  a  deed  of  land  before  his  deed  is  re- 
corded. In  both  cases  the  seller  has  parted 
with  his  title,  and,  as  to  him,  the  buyer  has 
acquired  it  It  is  only  third  persons  in  ei- 
ther case  whose  rights  or  interests  are  af- 
fected by  the  omission."  Id.  586.  The  trans- 
fer by  deed  made  by  the  trustee,  Richardson, 
to  the  transferee,  the  Middlesex  Banking 
Company,  in  August,  18S>7,  was  effectual  to 
pass  the  equitable  title  of  the  15  shares  of 
stock  to  such  transferee.  The  same  is  true 
of  the  transfer  by  deed  of  the  15  shares  of 
stock  by  the  Middlesex  Banking  Company  to 
the  Farm  Investment  Company  in  October, 
18i>T.  At  the  time  of  the  institution  of  the 
present  suit  the  legal  title  to  the  stock  was 
in  Richardson,  trustee,  the  equitable  title  of 
the  stock  in  the  Farm  Investment  Company. 
The  Farm  Investment  Company  was  in  po- 
sition to  demand  an  entry  of  a  transfer  to  it 
on  the  books  of  the  company.  It  was  the 
equitable  owner  of  the  stock  with  reference 
to  the  company.  The  parties  who  purchased 
the  remainder  of  Mrs.  Marshall's  stock  after 
November  17,  .1801,  were  charged  with  no- 
tice of  the  pledging  of  the  stock  to  the  Mid- 
dlesex Banking  Company  by  the  notations 
upon  the  stockbook  of  the  company,  and  by 
such  notations  were  also  charged  with  no- 
tice of  the  foreclosure  of  the  pledge  and  the 
sale  by  the  Middlesex  Banking  Company  to 
Farm  Investment  Company.  Bradford  v. 
Carpenter,  13  Colo.  30,  21  Pac.  908.  "The 
assignment  of  the  certihcate  of  stock  es- 
tops the  transferror  from  claiming  any  fur- 
ther title  in  the  stock  as  against  subsequent 
bona  fide  transferees,  although  such  assign- 
ment be  not  registered.  •  •  •  The  trans- 
ferror himself  is  not  allowed  to  impeach  his 
unregistered  transferee's  title.  •  •  •  That 
the  transferror  cannot  question  the  complete- 
ness of  his  transfer  of  title  is  a  rule  binding 
not  only  on  tUmself,  but  also  upon  his  as- 
signees in  bankruptcy  or  insolvency.  The 
transferror  is  estopped  also  from  attacking 
the  assignment  of  the  certificate  on  the 
ground  of  informalities  in  the  transfer." 
Cook  on  Stock  and  Stockholders  and  Corpo- 
ration Law,  vol.  1,  i  378;  Morawitz  on  Pri- 
vate Corporations  (2d  Ed.)  g  174.  It  is  not 
within  the  purpose  of  the  statute  to  inval- 
idate the  transfer  as  lietweeu  the  transferror 
and  the  transferee  by  the  failure  to  register 
the  transfer.  Parrott  v.  Byers,  40  Cal.  014. 
4.  Mrs.  Marshall  pledged  her  certificate  of 
stock  for  15  shares— No.  449— to  secure  the 
loan  made  by  the  Middlesex  Bunking  Com- 
pany. The  certificate  was  issued  to  the  trus- 
tee, who  was  to  be  the  custodian  of  the  cer- 
tificate, and  the  same  was  delivered  to  him. 
This  transfer  was  properly  entered  upon  the 
books  of  the  company,  so  that  any  one  there- 
after acquiring  any  of  Mrs.  Marshall's  shares 
was  charged  with  notice  of  this  lien,  and 
charged  with  notice  of  anything  that  might 
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be  done  umler  the  Hen.  T'nder  the  Hen  the 
stock  was  sold  to  the  Middlesex  Banking 
Company,  and  by  the  Middlesex  Banking 
Company  was  later  sold  to  the  Farm  In- 
vestment Company,  so  tliat  the  Farm  Invest- 
ment Company  is  now  the  equitable  owner 
of  this  stock  with  reference  to  the  appellee 
coiiioration,  Mrs.  Marshall,  and  other  trans- 
feiees  of  this  stock  from  Mrs.  Marshall.  Ap- 
pellee company  declined  to  recognize  this 
certificate  of  stock  which  stands  In  the  name 
of  Richardson,  or  to  recognize  any  rights  un- 
der it,  for  the  reason,  as  assigned  by  it,  that 
the  certificate  of  stock  Is  an  excess  certificate 
and  a  nullity.  The  reason  assigned  was  not 
that  the  Middlesex  Banking  Company  or  the 
Fai-m  Investment  Company  had  not  pre- 
sented the  certificate  for  register,  but  be- 
cause the  certificate  under  which  they  claim- 
ed was  and  Is  a  void  certificate  because  an 
excess  certificate.  Under  the  position  taken 
by  appellee  company  It  would  have  been  use- 
less for  the  Farm  Investment  Company  to 
have  presented  this  certificate  for  register. 
"When  the  corporation  refuses  to  allow  a 
i-egistry  for  reasons  other  than  those  con- 
nected with  the  mere  formalities  of  registry, 
or  for  reasons  not  given  to  the  applicant.  It 
waives  its  right  to  Insist  on  them,  and  can- 
not afterwards  claim  that  the  appellant  did 
not  conform  to  such  technicalities."  Stock 
and  .Stockholders  and  Corporation  Law 
(Cook)  §  383.  In  this  case  the  facts  are  such 
that,  if  the  Farm  Investment  Company  had 
demanded  the  Issuance  to  it  of  a  certificate 
of  stock  for  the  15  shares,  it  would  have  been 
the  duty  of  appellee  to  have  granted  It.  This 
l)eing  true,  and  as  the  Farm  Investment 
Company,  the  equitable  owner  of  this  certifi- 
cate, and  Richardson,  trustee,  in  whom  rests 
the  legal  title,  joined  in  the  request  for  rec- 
ognition of  their  rights  under  the  certificate, 
it  was  error  in  the  lower  court  to  deny  them. 

"We  can  see  no  reason  for  a  retrial  of  this 
case.  The  Judgment  should  be  reversed, 
with  Instructions  to  the  lower  court  to  grant 
the  relief  prayed  for  in  the  complaint  Judg- 
ment reversed. 

Reversed. 


PEOPLE   ex  rel.   BOARD  OF  COM'RS  OF 
MONTROSE  COUNTY  v.  IIEBEL  et  al. 

(Court  of  Appeals  of  Colorado.    April  11,  1904.) 

JUDGES    AT    CHAMBERS  —  VACATION— JURISDIC- 
TION—MANDAMUS. 

1.  Under  Mills'  Ann.  Code,  i  408,  limiting  the 
power  of  judges  in  vacation  at  chambers  to  a 
hearing  and  determination  of  motions  and  de- 
miirrer.x,  and  roaking  interlocutory  orders  and 
rules  preparatory  to  the  trial  and  disposition  of 
causes  on  the  merits,  a  judge  iu  vacation  at 
cbamljers  has  no  jurisdiction  to  render  nu  order 
denying,  on  the  merits,  a  petition  for  mandamus. 

Error  to  District  Court,  Montrose  County. 

Mandamus  by  the  people,  on  the  relation 
of  the  board  of  commissioners  of  Montrose 
comity,  Colo.,  against  Jacob  Ilebel  and  oth- 


ei-s,  as  directors  of  School  District  Xo.  3, 
Montrose  county,  Colo.  From  an  order  dis- 
missing the  petition,  relators  bring  error. 
Reversed. 

X.  C.  Miller,  Atty.  Gen.,  Hugo  Sellg,  Teller 
&  Dorsey,  and  C.  J.  Morley,  for  plaintiffs  In 
error.    Bell  &  Catlin,  for  defendants  in  error. 

M.VXWELL,  J.  The  transcript  of  the  rec- 
ord in  this  case  shows  that  a  petition  for  an 
alternative  WTlt  of  mandamus  to  issue  out  of 
the  district  court  of  Montrose  county  was 
presented  to  tlie  Honorable  Theron  Stevens, 
judge  of  the  district  court  of  the  Seventh  Ju- 
dicial District,  which  petition  was  niarke<l: 
"Filed  In  chambers  February  24tli,  19<>2. 
Theron  Stevens,  Judge."  On  the  same  day 
an  order  was  made  In  the  cause  which  con- 
cludes: "The  writ  should  be  denied,  and  it 
Is  ordered  that  the  complaint  be  dismissed  at 
plaintiffs'  costs,  to  which  ruling  of  the  court 
piaintifCs,  by  their  attorney,  except  Done  at 
chambers  at  Ouray,  Colorado,  this  24th  day 
of  February,  1902.  Theron  Stevens,  Judge." 
This  order  was  filed  In  the  office  of  the  clerk 
of  the  district  court  of  Montrose  county  I-'eb- 
ruary  20,  1902,  and  appears  to  have  been 
entered  of  record  by  the  clerk  the  same  date, 
and  is  certified  as  the  final  judgment  to  re- 
view which  this  writ  of  error  Is  sued  out. 

Section  408,  Mills'  Ann.  Code,  limits  the 
power  of  the  Judges  of  courts  of  record.  In 
vacation,  at  chambers,  to  the  hearing  and  de- 
termination of  motions  and  demurrers  and 
making  interlocutory  orders  and  rules  pre- 
paratory to  the  trial  and  disposition  of  caus- 
es on  the  merits.  No  authority  is  vested  In 
the  Judges  of  courts  of  record  in  this  state  to 
render  Judgments  In  vacation  or  at  cham- 
bers. "A  Judgment  is  the  sentence  of  the 
law,  pronoimced  by  a  court  of  competent  Ju- 
risdiction, as  the  result  of  proceedings  insti- 
tuted. It  Is  a  judicial  act  and,  to  be  valid, 
must  be  pronounced  by  the  court  at  a  time 
and  place  ai)pointed  by  law,  and  In  the  form 
It  requires."  Cooper  v.  Ins.  Co.,  3  Colo.  318. 
See,  also,  Fllley  v.  Cody,  4  Colo.  1(K).  In 
People,  etc.,  v.  Board  of  Trustees  of  Town 
of  Ouray,  4  Colo.  291,  It  was  held  that  it  was 
error  to  dismiss  a  petition  in  maudamus,  in 
vacation,  at  chambers,  as  the  judge  had  no 
jurisdiction  at  that  time  and  place  to  hear 
the  cause  upon  the  merits. 

For  the  above  reasons  the  Judgment  is  re- 
vereed.    Reversed. 


ISBELL  et  al.  v.  GRAYBILU 
(Court  of  Appeals  of  Colorado.    April  11,  1904.) 

CORPOBATIONS— TRANSFER  OP  STOCK  ON  BOOKS 
—  PRESENTATION  OF  CERTIFICATE  —  REFl'SAL 
TO  TRANSFER- CRED1T0B8  OF  SELLER— LEVY 
ON   STOCK— STATUTES. 

1.  Tlie  secretary  of  a  corporation  was  justified 
in  declining  to  enter  a  transfer  of  stock  on  the 
books,  on  the  request  of  one  claiming  to  be  the 
transferee,  where  be  did  not  produce  the  cer- 
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tUkatea,  bat  nenlr  aa  Mder  lor  the  transfer 
from  the  one  in  whose  name  the  stock  stood,  re- 
el tine  a  sale  to  the  alleged  transferee. 

2.1  Mills'  Ann.  St.  i  608,  prorides  that  no 
transfer  of  stoclc  shall  he  yalia,  nnless  entered 
on  the  stockbook  of  the  corporation  within  60 
days  from  the  date  of  the  transfer.  Held,  that 
under  such  statute  a  transfer  of  stock,  in  order 
to  be  good  as  against  ezecation  creditors  of  the 
transferror,  most  be  entered  on  the  books  In 
conformit7  with  the  statute,  or  In  the  absence 
of  sadi  «ntrj  the  transferee  mast  show  that  he 
had  done  all  in  his  power  to  comply  with  the 
statute,  and  was  preTented  from  obtaininf  such 
entry  by  the  fault  of  the  corporation. 

3.  Corporate  stock  was  leVied  on  under  an  ex- 
ecution  against  the  one  In  whose  name  it  stood 
on  the  books  of  tlM  corporation,  and  plaintiff 
sued  to  restrain  the  sale  on  the  ground  that  he 
had  previously  purchased  the  stock.  It  appear- 
ed that  at  the  time  of  the  sale  the  stock  was 
E lodged  to  secure  a  loan  to  the  execution  debtor, 
nt  that  before  the  serrioe  of  the  execution  the 
loan  had  been  discharged;  and  it  did  not  ap- 
pear that  the  purchaser  thereafter  made  any 
effort  to  secure  the  certificates  or  to  obtain  a 
transfer,  but  it  did  appear  that  he  had  tried 
to  obtain  a  transfer  while  the  stock  was  pledged, 
n-hich  was  refused  by  the  corporation.  A  by- 
law of  the  corporation  prorided  that  stock  lost 
or  destroyed  might,  on  proof  of  loss  or  destruc- 
tion, be  reissued,  but  it  did  not  appear  that 
plaintiff  had  sought  any  reissue.  Held,  that 
plaintiff  had  not  sustained  the  burden  of  show- 
ing that  he  had  done  all  in  his  power  to  aecur« 
a  transfer  of  the  stock  on  the  books  of  the  com- 
pany. 

Appeal  from  District  Conrt,  Rio  Grande 
County. 

Suit  by  Clayton  O.  OrayblU  against  Albert 
M.  Isbell  and  another.  From  a  decree  in  fa- 
vor of  plaintiff,  defendants  appeal.  Re- 
Teraed. 

Jesse  Stephenson,  for  appellants.  Jamea 
P.  Veerkamp,  for  appellee. 

GUNTER,  3.  Under  an  execution  upon  a 
Judgment— appellant  Isbell,  creditor;  John 
Kramer,  debtor— appellant  Abrams,  as  sher- 
iff, levied  upon  five  shares  of  the  capital 
stock  of  a  ditch  corporatiou  then  standing  up- 
on its  stockbook  in  the  name  of  Kramer  as 
owner,  and  was  about  to  sell  the  same,  when 
appellee  sned  oat  a  preliminary  writ  of  lu- 
Jnnctlon  against  appellants,  sheriff  and  Judg- 
ment creditor,  to  restrain  tbe  sale.  On  final 
bearing  the  preliminary  writ  was  made  per- 
petual, and  from  the  decree  to  that  effect  la 
this  appeal. 

The  facts  are:  Kramer,  owning  five  shares 
of  the  capital  stock  of  a  ditch  corporation, 
standing  upon  Its  stockbook  In  his  name, 
pledged  the  certificates  therefor  as  part  se- 
curity for  a  loan,  the  Colorado  Secnritles 
Company,  payee,  by  delivering  them  to  sucb 
payee.  Thereafter,  November,  1892,  Kramer 
eonv^ed  certain  real  estate  to  appellee,  and 
assigned  to  him  said  five  shares  of  stock  In 
consideration  of  his  agreeing  to  discharge 
the  indebtedness  to  secure  which  he  had  giv- 
en a  trust  deed  on  the  real  estate,  and  had 
pledged  said  certificates  of  stock.  These  cer- 
tificates at  the  time  of  the  sale  stood  npon 


',  2.  See   Corporations,   vol.   12,  C«nt.   DIk.    i  48S. 


the  stockbook  tn  tbe  name  of  Kramer,  at 
which  time  appellee  called  upon  the  then  sec- 
retarx  of  the  ditch  company,  and  requested 
a  transfer  of  the  stock  to  him  (appellee),  but 
the  secretary  declined  to  enter  such  transfer 
nntll  the  original  certificates  Issued  to  Kra- 
mer were  produced.  At  tbe  time  of  making 
this  reqnest;  appellee  presented  an  order 
from  Kram»  reciting  the  sale  to  him,  and 
requesting  the  secretaiy  to  make  the  proper 
transfer.  As  stated,  the  secretary  declined 
to  make  the  transfer  without  tbe  surrender 
of  the  original  certificates,  which.  It  seems, 
were  at  this  time  In  the  possesion  of  tbe 
pledgee,  tbe  Colorado  SecnHties  Company. 
This  Is  all  that  was  done  by  appellee  toward 
securing  a  transfer  of  the  certiflcates. 

Under  all  the  authoritlee,  the  secretary.  In 
tbe  absence  of  a  surrender  of  tbe  original  cer- 
tificates, or  a  showing  of  their  loss  or  de- 
struction, was  Justified  In  declining  to  make 
the  transfer.  The  statute  In  force  at  the 
date  of  this  transaction,  November,  189%  was 
1  Mills'  Ann.  St  I  00&  This  provided.  In  ef- 
fect, that  no  transfer  of  stock  should  be 
valid  nnless  entered  on  the  stockbook  of  the 
company  within  60  days  from  tbe  date  of  the 
transfer,  by  an  entir  showing  to  and  from 
whom  transferred.  A  transfer  of  stock  tinder 
this  sectlMi,  to  be  good  as  to  execution  cred- 
itors of  the  transferror,  must  be  entered  up- 
on tbe  books  In  conformity  with  this  sectloa 
(Conway  v.  John,  14  Colo.  30,  33,  28  Pac  170; 
First  National  Bank  v.  Hastings,  7  Colo.  Ak>- 
129,  42  Paa  691);  or  In  tbe  absence  of  aadi 
entry,  It  must  appear  that  the  assignee  baa 
done  all  in  his  power  to  comply  with  the  re- 
quirements of  the  statute,  and  is  prevented 
from  obtaining  such  transfer  as  the  law  re- 
quires by  tbe  fault  of  the  company,  and  net 
from  any  neglect  on  his  part  (Weber  v.  Bul- 
lock, 19  Colo.  214,  220,  85  Paa  183;  First 
National  Bank  v.  Hastings,  snpra).  In  Weber 
V.  Bullock  it  appeared  that  the  failure  to 
make  tbe  transfer  after  request  was  the 
fault  of  the  company.  Here  the  burden  was 
upon  the  purchaser  of  tbe  stock  (appellee)  to 
show  that  he  had  done  all  In  his  power  to 
comply  with  the  statute,  and  that  the  failure 
to  enter  the  transfer  was  the  fault  of  the 
company.  The  company  refused  to  transfer 
for  the  sufficient  reason  that  tbe  original  cer- 
tiflcates were  not  presented.  To  excuse  tbe 
failure  to  obtain  a  transfer,  it  then  devolved 
upon  the  purchaser  (appellee)  to  show  that 
he  had  at  least  made  reasonable  effort  to 
produce  the  original  certificates.  No  such 
showing  was  made.  In  1896  the  loan  ma- 
tured, and  an  extension  thereof  was  obtained, 
but  no  effort  was  made  to  produce  tbe  cer- 
tificates toe  a  proper  transfer  tn  appellee  oa 
the  books.  Afterwards,  and  presumably  HO 
days  before  the  service  of  tbe  writ  of  execu- 
tion in  this  case,  appellee  discharged  tb« 
loan  to  tbe  Colorado  Securities  Company.  It 
does  not  appear  that  after  he  did  so  any  ef- 
fort was  made  to  secure  the  certificates  of 
stock,  or  to  obtain  a  transfer  thereof  on  tbe 
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books  of  tl;e  company.  If  tbe  certificates 
were  lost  or  destroyed,  there  was  a  by-law  of 
the  company  of  which  he  could  have  availed 
himself  to  secure  a  reissue  of  the  missing 
certificates  that  he  had  purchased;  such  by- 
law being  the  following:  "In  the  event  of 
any  certificate  of  stock  being  destroyed  or 
lost,  and  upon  satisfactory  evidence  of  same 
being  presented  to  the  board  of  directors  ac- 
companied with  an  afl^davlt  of  such  loss,  the 
aforesaid  board  of  directors  may  direct  the 
secretary  to  Issue  duplicate  of  same,  and  can- 
cel original  on  stub  of  same  In  stockbook, 
and  said  duplicate  shall  represent  the  full 
value  pertaining  to  original.  It  shall  be  the 
duty  of  the  secretary  to  make  proper  record 
of  all  facts  In  case  of  said  loss,  and  file  affi- 
davit of  same  with  papers  of  company."  The 
certificates  of  stock  levied  upon  under  the 
writ  of  execution  herein  were  not  transferred 
on  the  books  of  the  company  in  compliance 
with  the  statute.  The  burden  was  on  the 
plaintiff  (appellee)  to  show  that  he  had  done 
everything  in  his  power  to  secure  a  trans- 
fer, and  that,  without  fault  on  his  part,  but 
through  the  fault  of  the  company,  the  trans- 
fer had  not  been  made.  This  he  has  not 
shown. 

We  think  the  certificates  of  stock  were  sub- 
ject to  levy  and  sale  on  the  writ  of  execution 
and  that  the  court  below  erred  In  enjoining 
the  sale  thereunder.  Its  Judgment,  therefore, 
will  be  reversed.    Reveraed. 


QUINN  et  al.  v.  BALDWIN  STAR  COAL  CO. 
(Court  o£  Appeals  of  Colorado.    April  11.  1904.) 

INJUNCTION  —  BONDS  — ACTIONS  — DAMAGES — 
ITEMS  —  COUNSEL  FEES  —  APPOBTIONMENT  — 
DAMAGE  TO  MINKS — EVIDENCE— DEFINITENESS 
— PUBLIC  I.ANDS— DECISIONS  OF  INTEBIOB  DE- 
PARTMENT—COLLATERAL ATTACK— PATE  NTS— 
RELATION  BACK. 

1.  An  appellant  cannot  question  an  instnic- 
tion  to  which  he  did  not  object  in  the  lower 
court. 

2.  An  instruction  authorizing  the  jury  to  al- 
low plaintiff,  as  an  element  of  damages,  loss  of 
profits,  was  not  prejudicial,  where  from  the  ver- 
dict it  was  evident  that  the  jury  allowed  no 
damages  for  such  loss. 

3.  In  an  action  on  an  injunction  bond,  counsel 
fees  exjjended  in  resisting  the  issuance  of  a  pre- 
liminary writ  of  injunction,  and  in  preparing  a 
motion  to  dissolve  the  injunction,  should  be  re- 
jected as  an  item  of  damages ;  fees  for  services 
performed  before  the  giving  of  the  bond  and  is- 
suance of  the  writ  not  being  recoverable,  and 
there  tieing  no  means  of  determining  how  much 
of  the  fees  to  apportion  to  services  performed 
after  the  issuance  of  the  writ. 

4.  The  extent  of  recovery  on  an  injunction 
bond  is  determined  by  its  condition,  but,  where 
the  condition  is  broader  than  the  Code,  there 
can  be  no  recovery  thereon  beyond  the  limits  of 
the  condition  prescribed  by  the  ('ode. 

&.  Under  Mills'  Ann.  Code.  S  ISti,  providing 
that  on  granting  an  injunrtion  the  court  shall 
require  an  undertaking  that  plaintiff  will  pay 
to  tlie  party  enjoined  ail  damages  which  such 
party  may  sustain  by  reason  of  the  injunction, 
if  the  court  finally  decides  that  plaintiff  is  not 
entitled  thereto,  counsel  fees  expended  in  resist- 


ing the  application  for  injunction  are  not  dam- 
ages sustained  after  the  issuance  of  the  writ, 
and  hence  not  within  the  condition  of  the  bond. 

6.  But  counsel  fees  incurred  in  preparing  a 
motion  to  dissolve  the  writ  of  injunction  are 
within  the  condition  of  the  bond,  and  recoverable 
in  an  action  thereon,  though  plaintiff  dinmissed 
the  injunction  suit  and  dissolved  the  writ  before 
the  filing  or  hearing  of  the  motion  to  dissolve. 

7.  In  an  action  on  an  injunction  bond,  for 
damages  caused  by  the  issuance  of  the  injunc- 
tion, testimony  that  the  mine  which  defendant 
was  enjoined  from  working  was  in  excellent  con- 
dition at  the  date  of  issuance  of  the  writ,  and 
also  showing  the  condition  of  the  mine  at  al>out 
the  time  the  injunction  was  dissolved,  was  suf- 
ficiently definite  as  to  the  condition  of  the  mine 
when  the  writ  was  dissolved,  in  the  absence  of 
any  objection  to  the  testimony  on  that  ground, 
and  in  the  absence  of  any  evidence  that  the  mine 
was  in  a  different  condition  soon  after  the  writ 
was  dissolved  than  it  was  on  the  exact  date  of 
its  dissolution. 

8. 1'be  decision  of  the  Interior  Department  in 
canceling  an  entry  on  coal  land,  and  ^rmitting 
an  amendment  of  another  entry,  and  in  issuing 
a  patent  in  pursuance  of  the  latter  entry,  can- 
not be  collaterally  attacked. 

9.  Where  land  was  entered  on  a  certain  date, 
and  subsequently,  by  decision  of  the  Secretary  of 
the  Interior,  the  entryman  was  permitted  to 
amend  his  entry,  the  amendment  to  take  effect 
as  of  tlie  date  of  entry,  the  patent  issued  to  the 
entryman  in  pursuance  of  such  decision  related 
back,  so  as  to  make  the  entryman  the  legal  and 
equitable  owner  of  the  land  from  the  date  of 
entry. 

10.  One  who  enters  into  possession  of  property 
intended  to  be  conveyed  by  his  grantor,  and  in- 
tended to  be  purchaspd  by  him,  becomes  the  equi- 
table owner  thereof,  though  it  is  misdescribed  in 
his  deed. 

11.  Injuries  to  a  coal  mine  caused  b.v  the  is- 
suance of  an  injunction  restraining  the  work- 
ing thereof  are  injuries  to  the  realty,  for  which 
the  equitable  owner  of  the  realty  is  entitled  to 
recover  damages  on  the  dissolution  of  the  in- 
junction. 

12.  That  an  injunction  bond  is  in  a  larger  sum 
than  that  prescribed  by  order  of  the  court  is  not 
prejudicial  to  the  sureties  in  an  action  thereon, 
where  the  damages  recovered  are  for  a  smaller 
amount  than  the  penalty  in  the  bond  as  fixed  by 
the  court. 

Appeal  from  District  Court,  Gunnison 
County. 

Action  by  the  Baldwin  Star  Coal  Com- 
pany against  Michael  Quinn  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.    Reversed. 

D.  T.  Sapp  and  Brown  &  Xourse,  for  ap- 
pellants. Sprigg  Shackelford  and  S.  D. 
Crump,  for  appellee. 


GUXTER,  J.  In  November,  18&4,  one 
Spraiikle  filed  a  coal  declaratory  statement 
on  the  8.  %  S.  E.  %  section  18,  township  13 
S.,  It.  8U  W.,  and  in  September,  1895.  en- 
tered the  same  as  coal  land.  In  October. 
1890,  he  made  a  warranty  deed  for  the  land 
to  one  Purrler,  who  In  January,  1896,  exe- 
cuted a  warranty  deed  therefor  to  appellee, 
the  Baldwin  Star  Coal  Company.  Patent 
issued  to  Sprankle  in  January,  1896.  Sep- 
tember 20,  1895,  appellant  QuInn  made  a  coal 
filing  on  the  N.  V^  S.  &  %  said  section,  tovm- 
shlp,  and  range,  and  September,  1896,  ea- 
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tered  the  8aip«  as  coal  land.  Appellee  filed 
a  protest  against  the  entry  of  Quinn  before 
its  allo-wance.  Septemlier  2,  1^8,  Sprankle 
filed  a  petition  in  tbe  proper  United  States 
land  office,  asking  a  correction  of  tbe  patent 
Issued  to  him,  as  to  tbe  land  therein  de- 
t^cribed,  on  tbe  groond  that  tbe  land  Intended 
to  be  entered,  and  In  truth  entered,  by  him, 
was  that  covered  by  Qnlnn's  entry.  Tbe  pro- 
ceeding Initiated  by  tbe  petition,  to  wblch 
Qulnn  was  a  party,  resulted,  April  19,  1880, 
In  a  decision  by  the  Secretary  of  the  Interior 
canceling  Qnlnn's  entry,  and  ordering  tbe 
filing  and  entry  of  Sprankle  to  be  amended 
to  conform  to  the  intention  of  the  parties; 
that  Is,  to  embrace  the  N.  ^  of  the  S.  B.  ^ 
instead  of  the  S.  %  of  tb»  S.  B.  ^,  of  said 
section,  township,  and  range.  This  amend- 
ment related  back  to  tbe  time  whoi  the  en- 
try of  Sprankle  was  made;  that  is,  to  Sep- 
tember SO,  189S.  Patent  In  time  Issued  in 
pursuance  of  the  amended  entry,  and  re- 
cited that  It  was  granted  in  pursuance 'of  tbe 
entry  of  September  30,  1896.  September  11, 
1896k  Qnlnn,  after  bis  entry  of  the  N.  %  S. 
B.  ^  said  section,  township,  and  range,  and 
the  Issuance  of  his  final  receipt  therefor,  in- 
■titated  an  action  against  appellee  to  recover 
damages  for  coal  mined  on  tbe  land  therein 
described,  and  to  enjoin  appellee  from  con- 
toialng  Its  workings  on  such  land.  Notice 
was  given  of  the  hearing  of  tbe  application 
for  a  preliminary  writ  of  injunction.  Ap- 
pellee employed  counsel  to  resist  this  appli- 
cation, and  services  were  rendered  by  tbem 
in  its  resistance.  The  writ  was  g^ranted  Sep- 
tember 21,  1890,  and  thereby  appellee  en- 
joined from  working  tbe  mine  pending  the 
writ  This  injunctive  action.  Instituted  in 
tbe  diatrlct  court  of  Gunnison  coonty,  Oolo., 
and  subsequently  transferred  to  the  Circuit 
Court  of  the  United  States  for  tbe  District 
of  Colorado,  was  dismissed  by  Qnlnn  June 
5,  1899.  Previous  to  its  dismissal,  appellee 
bad  employed  counsel  to  move  a  dissolution 
of  tbe  writ,  which  counsel  performed  serv- 
ices of  value  in  preparing  such  motion;  and, 
before  the  institution  of  this  action,  appellee 
bad  paid  counsel  for  such  services.  July  18^ 
1860,  tbe  present  action  by  appellee  was  in- 
stitnted  to  recover  damages  on  the  injunc- 
tion bond  given  in  above  case.  Trial  was 
bad,  resulting  In  a  verdict  and  Judgment  for 
appellee  in  the  sum  of  $1,500.  Therefrom 
defendants  below  are  here  on  appeal. 

1.  It  is  said  error  was  committed  In  giving 
instruction  No.  4.  This  authorized  the  Jury 
to  allow  tbe  appellee,  as  an  element  of 
damages,  such  loss  of  profits.  If  any,  as  the 
e-vldence  showed  It  bad  sustained  through 
tbe  closing  of  the  mine  pending  the  writ. 
No  objection  below  was  made  to  this  instruc- 
tion. Appellants  therefore  are  not  in  posl- 
tioD  to  question  It  In  legal  effect,  it  was  an 
instruction  given  by  consent  Further,  if 
tliere  be  error  In  the  instruction,  appellants 
•offered  no  prejudice  from  it,  as  it  is  clear 


that  tbe  Jnry  allowed  no  damages  whatever 
on  account  of  a  loss  of  profits  sustained 
through  a  closing  of  the  mine.  The  verdict 
was  for  $1,600,  and  it  is  clear  from  the  evi- 
dence it  embraced  but  two  items  of  dam- 
age—$1,000  damages  from  tbe  falling  in  of 
the  workings  of  tbe  mine  pending  the  writ 
and  1500  damages  for  that  sum  expended  for 
counsel  fees  in  resisting  the  Issuance  of  the 
writ  and  in  preparing  the  motion  to  dissolve. 
2.  The  court  authorized  the  Jury  to  allow, 
as  an  element  of  damages,  reasonable  coun- 
sel fees  expended  in  resisting  tbe  issuance  of 
tbe  preliminary  writ,  and  in  efforts  to  se^ 
cure  its  dissolution.  Counsel  were  employed 
to  resist  the  motion  for  the  preliminary  writ 
and  after  Its  issuance  to  secure  its  dissolu- 
tion. They  performed  the  services  for  which 
they  were  employed,  and  tbe  imdisputed  evi- 
dence was  that  they  received  from  appellee 
therefor  the  sum  of  fGOO,  and  that  audi  anin 
was  a  reasonable  fee.  The  evidence  does  not 
apportion  such  fee  between  tbe  services  per- 
formed before  tbe  issuance  of  the  writ  and 
those  performed  tbereafter.  The  servlceB 
performed  after  the  issuance  of  the  writ  ccm- 
slsted  In  making  preparations  to  file  and  pre- 
sent tbe  motion  to  dissolve.  Such  motion 
was  not  filed.  Before  this  was  done,  plaintiff 
in  that  suit  dismissed  his  action,  and  there- 
by dissolved  the  writ  It  is  said  there  can 
be  no  recovery  for  counsel  fees  expended  In 
resisting  the  issuance  of  a  preliminary  writ 
<tf  injuncticm,  because  they  were  Incurred 
before  tbe  giving  of  the  bond  and  tbe  is- 
suance of  tbe  writ  It  is  further  said  that 
counsel  fees  expended  in  preimring  a  mo- 
tion to  dissolve,  which  motion  was  not  heard 
—the  writ  having  been  dissolved,  on  motion 
of  plaintiff,  before  the  filing  of  the  motion— 
cannot  be  recovered.  As  stated,  the  fee  of 
$600  was  not  apportioned  between  the  serv- 
ices performed  before  the  issuance  of  tbe 
writ  and  the  services  performed  thereafter; 
and,  if  it  was  error  to  allow,  in  the  action  on 
the  Injunction  bond,  for  services  performed 
before  tbe  giving  of  the  bond  and  the  issu- 
ance of  tbe  writ  this  entire  element  of  dam- 
ages—counsel fees— must  be  rejected,  there 
being  no  means  of  knowing  how  much  of  the 
$600  to  apportion  to  the  services  performed 
after  tbe  issuance  of  tbe  writ  The  extent 
of  tbe  recovery  upon  tbe  injunction  bond  is 
determined  by  tbe  condition  of  the  bond. 
The  bond,  including  its  condition,  is  sub- 
stantially in  the  terms  of  our  Code,  author- 
izing the  issuance  of  a  writ  upon  the  giving 
of  a  bond.  If  the  condition  of  tbe  bond, 
however,  were  even  broader  than  that  pre- 
scribed by  the  Oode,  there  could  be  no  re- 
covery upon  the  condition  of  tbe  bond  with- 
out the  limits  of  that  prescribed  by  the  Code. 
"But  when  the  condition  of  the  bond  is 
broader  than  that  required  by  law,  while  the 
obligation  may  be  held  good  to  the  extent 
that  the  condition  accords  with  the  statute, 
there  can  be  no  recovery  beyond  what  would 
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have  been  allowed  had  the  condition  been 
In  accordance  with  the  statute."  High  on 
Injunctions,  vol.  2,  §  1G22,  p.  1221;  Menken  v. 
Frank,  57  Miss.  732.  Mills'  Ann.  Code,  § 
136,  provides:  "On  granting  an  Injunction, 
the  court  or  Judge  shall  require  •  •  •  a 
written  undertaking  on  the  part  of  the  party 
in  whose  favor  an  injunction  is  granted, 
with  one  or  more  suiflcient  sureties,  to  the 
effect  that  the  plaintiff  will  pay  to  the  party 
enjoined  all  damages,  not  exceeding  an 
amount  to  be  specified,  as  such  party  may 
sustain  by  reason  of  the  injunction,  if  the 
court  finally  decides  that  the  party  in  whose 
favor  the  injunction  was  issued  was  not  en- 
titled thereto."  "These  bonds,  being  gener- 
ally prescribed  and  regulated  by  statute,  dif- 
fer In  different  states;  their  general  purpose 
and  object,  however,  being  everywhere  the 
same,  viz.,  to  protect  defendant  from  any 
wrongful  interference  with  his  rights,  and  to 
reimburse  him  for  all  damages  and  costs  in- 
curred by  reason  of  an  injunction  improperly 
Issued."  High  on  Injunctions  (3d  Ed.)  vol. 
2,  §  1019,  p.  1218.  "The  liability  of  obligors 
on  an  injunction  bond  is  confined  to  the 
damages  and  costs  caused  by  tlie  injunction, 
and  adjudged  on  its  dissolution."  Injunc- 
tions &  Other  Extraordinary  Remedies 
<SpeIling)  vol.  1,  §  931,  p.  786.  The  above 
Code  section  prescribes  that  on  granting  the 
writ  of  injunction  a  bond  shall  be  required, 
conditioned  that  the  plaintiff  will  pay  to  the 
enjoined  party  all  damages,  not  exceeding  a 
specified  amount,  that  such  party  may  sus- 
tain by  the  Issuance  of  the  writ  of  injunc- 
tion. This  bond  should  not  be  Interpreted 
retrospectively  unless  it  appeara  that  such 
was  the  legislative  intent,  but  it  seems  clear 
that  Ruch  was  not  the  legislative  Intent. 
Accoiiling  to  the  Code  provision,  the  bond 
was  to  cover  damages  sustained  through  the 
Issuance  of  the  writ,  and  therefore  damages 
sustained  after  the  giving  of  the  bond. 
Counsel  fees  expended  In  resisting  the  ap- 
plication are  not  damages  sustained  from 
the  issuance  of  the  writ  of  Injunction,  and 
are  therefore  not  within  the  condition  of  the 
bond.  Randall  v.  Carpenter,  88  N.  Y.  294. 
Neither  Cummings  v.  Burleson,  78  111.  285, 
Creek  v.  McMamis,  13  Mont  152,  32  Pac. 
675,  nor  Gyger  v.  Courtney,  59  Neb.  555,  81 
N.  W.  437,  sustains  appellee.  The  counsel 
fees  there  allowed  were  expended  in  secur- 
ing a  dissolution  of  the  writ— hence  were  In- 
curred after  the  giving  of  the  bond.  Coun- 
sel fees  Involved  In  Lynch  v.  Metcalf,  3 
Colo.  App.  131,  32  Pac.  183,  arose  after  the 
giving  of  the  bond.  The  only  question  in 
Tabor  v.  Clark,  15  Colo.  434,  25  Pac.  181, 
was  whether  counsel  fees  incurred  In  de- 
fending the  main  action  could  be  recovered 
as  damages  on  the  injunction  bond.  The 
court  held  that  they  could  not,  because  the 
defense  of  the  main  action  involved  services 
not  necessary  to  a  dissolution  of  the  injunc- 
tion.   The  remainder  of  counsel  fees  involv- 


ed in  this  action  was  Incurred  In  preparing 
to  move  a  dissolution  of  the  writ  of  injunc- 
tion. This  expense  was  after  the  giving  of 
the  bond,  and  a  direct  and  proximate  result 
of  the  Issuance  of  the  writ  of  Injunction.  It 
Is  an  element  of  damages,  within  the  con- 
dition of  the  bond,  and  the  fact  that  plain- 
tiff dismissed  the  action,  and  thereby  dis- 
solved the  writ,  before  the  filing  or  hearing 
of  the  motion  to  dissolve,  does  not  defeat 
the  right  to  recover  as  to  such  element  of 
damages.  Lynch  v.  Metcalf,  supra;  Mitchell 
V.  Sullivan,  30  Kan.  231,  1  Pac.  518;  Dowling 
V.  Polack,  18  Cal.  625;  Asevado  v.  Orr,  100 
Cal.  293,  34  Pac.  777. 

3.  It  Is  objected  that  there  was  no  evidence 
to  which  to  apply  Instruction  No.  3.  This 
Instruction  authorized  the  jury  to  award  ap- 
pellee any  damages  sustained  through  the 
falling  in  of  the  mine  workings  penAIng  the 
writ  The  objection  is  that  the  condition  of 
the  mine  in  the  particular  mentioned  was  not 
shown 'until  long  after  tlie  injunction  bad 
been  dissolved.  It  appears  from  the  testimo- 
ny of  Gockle  and  Pm-rler  that  the  mine  was 
In  excellent  condition  In  September,  1896,  the 
date  of  the  Issuance  of  the  writ  of  injunction. 
From  the  testimony  of  the  same  parties,  the 
condition  of  the  mine  is  shown  about  the 
time  the  injunction  was  dissolved.  This  was 
sufficiently  definite  as  to  the  condition  of  the 
mine  when  the  writ  was  dissolved,  in  the  ab- 
sence of  any  objection  to  testimony  on  this 
account,  and  in  the  absence  of  any  evidence 
whatever  upon  the  part  of  the  appellants 
that  the  mine  was  In  a  different  condition 
soon  after  the  writ  was  dissolved  than  it  was 
on  the  exact  date  of  its  dissolution. 

4.  It  Is  contended  that  the  decision  of  the 
Secretary  of  the  Interior  annulling  the  entry 
of  Qulnn,  and  permitting  an  amendment  of 
the  entry  of  Sprankle,  is  erroneous,  and  that 
the  patent  Issued  to  Sprankle  in  pursuance  of 
this  decision  is  void.  The  points  upon  which 
tlie  decision  and  patent  ai-e  assailed  were  all 
within  the  jurisdiction  of  the  Interior  De- 
partment, and  were  passed  upon  by  it  In  ren- 
dering the  decision  mentioned  and  In  Issuing 
the  patent,  and  they  cannot  be  litigated  here. 
This  Ls  an  attempt  to  collaterally  attack  the 
decision  and  patent,  which  character  of  at- 
tack, as  is  well  settled,  cannot  be  made.  "Its 
judgment  upon  these  matters  is  that  of  a  spe- 
cial tribunal,  and  is  unassailable,  except  by 
direct  proceedings  for  Its  annulment  or  lim- 
itation. Such  has  been  the  uniform  language 
of  this  court  in  repeated  decisions.  •  •  • 
Until  set  aside  or  enJoine<l,  It  must,  of  course, 
stand  against  a  collateral  attack  with  the 
efficacy  attending  judgments  founded  uiton 
unimpeachable  evidence.  So  with  a  patent 
for  land  of  the  United  States,  which  Is  the 
result  of  the  judgment  upon  the  right  of  the 
patentee  by  that  department  of  the  govern- 
ment to  which  the  alienation  of  the  public 
lands  Is  confided,  the  remedy  of  the  aggriev- 
ed party  must  be  sought  by  him  In  a  court 
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of  equity,  if  he  possesses  such  an  equitable 
right  to  the  premises  as  would  give  him  the 
title  If  the  patent  were  out  of  the  way.  If 
be  occupy  with  respect  to  the  land  no  such 
position  as  this,  he  can  only  apply  to  the 
oflficers  of  the  government  to  take  measures  In 
Its  name  to  vacate  the  patent  or  limit  Its  op- 
eration. It  cannot  be  vacated  or  limited  In 
proceedings  where  It  comes  collaterally  In 
question."  Steei  v.  Smelting  Co.,  IOC  U.  S. 
447,  451.  1  Sup.  Ct.  389,  27  L.  Ed.  226;  Jus- 
tice Mining  Company  v.  Lee,  21  Colo.  200,  40 
rac.  444.  52  Am.  St.  Rep.  216. 

5.  It  is  said  that  appellee  was  not  the  own- 
er of  the  land  at  the  time  Injuries  to  it  were 
sustained;  therefore  it  cannot  recover  there- 
for. Spraukle  entered  said  S.  %  S.  E.  %  Sep- 
tember 30,  1805.  By  the  decision  of  the  sec- 
retary, he  was  permitted  to  amend  this  entry 
so  ns  to  substitute  for  the  S.  i^  S.  E.  %  the 
X.  '/i  S.  E.  1,4;  such  amendment  to  take  ef- 
fect as  of  Septemlier  30,  1895.  The  patent 
issued  to  Sprankle  In  pursuance  of  the  deci- 
sion of  the  Secretary  of  the  Interior  related 
back  to  September  30,  1895.  St.  Onge  v. 
Day,  11  Colo.  370,  18  Pae.  278;  Shepley  v. 
Cowan,  01  U.  S.  330,  340,  23  L.  Ed.  424. 
Sprankle  was,  therefore,  by  the  doctrine  of 
relation,  the  legal  and  equitable  owner  of 
this  land  when  he  conveyed  to  Purrier,  in 
Octolier,  18!t5.  Purrier  went  Into  possession 
of  the  property  intended  to  be  conveyed  by 
the  grantor,  and  Intended  by  him  to  be  pur- 
chased, although  misdescribed  In  the  deed, 
and  he  thereby  became  the  equitable  owner 
thereof.  In  January,  1806,  Purrier  conveyetl 
to  appellee.  Appellee  went  into  possession 
of  the  property  intended  to  be  purchased  by 
It,  and  Intended  by  tlie  grantor  to  be  convey- 
ed to  It,  and  spent  several  thousand  dollars 
fn  developing  the  same,  and  was  in  the  ac- 
tual possession  thereof,  operating  the  prop- 
erty, at  tile  time  of  the  issuance  of  the  writ 
herein.  Although  the  deed  misdescribed  the 
property  Intended  to  be  conveyed,  appellee 
was  the  equitable  owner  thereof  at  the  time 
of  the  issuance  of  the  writ  and  pending  the 
writ  Injuries,  damages  for  which  are  sought 
herein,  are  injuries  to  the  realty;  the  party 
Injurwl  thereby  is  appellee;  being  the  equi- 
table owner  of  the  realty  at  the  time  the  in- 
juries were  done,  lie  is  entitled  to  recover 
for  damages  sustained  thereby.  Am.  &  Eiig. 
Ency.  of  Law,  vol.  26.  p.  5!K>,  subd.  5;  Miller 
V.  Zufall,  113  Pa.  317,  325,  «  Atl.  3.50;  Brown 
V.  Ilartzell,  87  Mo.  564;  Carney  v.  Iteetl,  11 
Ind.  417. 

6.  It  is  said  that  the  Injunction  bond  given 
is  In  a  larger  sum  than  that  prescribed  by 
onler  of  court.  This,  If  true.  worke<l  appel- 
lants no  prejudice,  because  the  damages  re- 
covered are  in  a  smaller  amount  than  the 
penalty  of  the  bond  said  to  be  ft.xed  by  the 
court. 

For  the  error  committed  in  the  allowance 
of  counsel  fees  expended  In  resisting  the  al- 


lowance of  the  preliminary  writ  of  Injunc- 
tion as  an  element  of  damages  in  the  recov- 
ei-y  on  the  bond,  the  judgment  will  be  re- 
versed,   lleversed. 


QUIXN  et  al.  v.  SILKA  et  al. 
(Court  of  Appeals  of  Colorado.    April  11,  1904.) 

INJUNCTION  —  BOND— ACTION    ON    BOND— DAM- 
AGES—COUNSEL   FEIiS. 

1.  Counsel  tees  incurred  on  resisting  an  ap- 
plication for  a  preliminary  injunction  are  not 
£  roper  elements  of  damage  in  an  action  on  the 
and. 

Appeal  from  District  Court,  Gunnison 
County. 

Action  by  Edward  Silka  and  another 
against  Michael  Quinu  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Reversed. 

D.  T.  Sapp  and  Brown  &  Nourse,  for  ap- 
pellants. Sprigg  Shackelford  and  S.  D. 
Crump,  for  appellees. 

GUNTER,  J.  September  30,  1800,  appel- 
lees were  in  possession  of  certain  land,  and 
operating  a  coal  mine  thereon.  Their  right  to 
possession  was  through  a  lease  from  the 
Baldwin  Star  Coal  Company,  the  owner  of 
the  demised  premises.  Upon  that  date  one 
Quinn  sued  out,  and  had  served  upon  appel- 
lees, a  writ  of  Injunction,  enjoining  them 
from  operating  the  mine  pending  tlie  writ. 
On  the  application  of  appellees,  September 

29,  1899,  the  writ  of  injunction  was  dlsst)lved. 
October  10,  1899,  they  sued  the  principal  and 
sureties  upon  the  injunction  bond  for  dam- 
ages sustained  through  the  issuance  of  tlie 
writ,  and  had  verdict  and  judgment  for  $700. 
Tlierefrom  Is  this  appeal. 

Tills  case  was  argued  with  QuInn  et  al.  v. 
Baldwin  Star  Coal  Company  (No.  2.40.5.  de- 
cided at  the  present  term  of  tills  court)  76 
Pac.  .5.52,  and  the  questions  tlierein  rule<l  are 
decisive  of  this  appeal.  Under  such  decision, 
the  Baldwin  Star  Coal  Company  was  the 
owner  of  the  demised  premises  September 

30,  ISfM!.  and  at  the  time  of  the  nuikliig  of 
the  said  lease.  Apjiellees  were  at  the  time 
of  the  service  of  the  writ  in  possession,  and 
entitled  to  the  possession,  of  said  |lreltlise^i 
under  said  lease.  They  ought  to  recover,  up- 
on the  iiijuiu'tion  bond,  damages,  but  only 
such  as  were  tlie  direct  and  pro.vluiate  resuit 
of  the  service  of  the  writ  of  Injunction. 
Counsel  fees  Incurred  in  resisting  the  ap- 
plication for  a  preliminary  writ  of  Injunction 
were  allowetl  as  an  element  of  such  dam- 
ages. Tills  was  error  necessitating  a  re- 
versal of  this  case.  Quinn  et  al.  v.  The  Bald- 
win Star  Coal  Company,  supra. 

Judgment  reversed.     Reversed. 


f  1.  See  Injunction,  vol.  27,  Cent.  Dig.  {  5t7. 
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QARITX  ▼.  BULLION-BECK  k  CHAMPION 
MIN.  CO. 

(Supreme  Court  of  Utah.    April  23,  1904.) 

IfABTBB  AHD  8EBVANT— SAFE  PLACE  TO  WORK— 
HIKES— CONTKIBUTOBT    NEGLIGENCE— AS- 
SUMPTION or  BISK. 

1.  It  ia  the  duty  of  the  owner  of  a  mine  to 
provide  reasonably  safe  passageways  and  ap- 
proaches therein,  and  to  exercise  ordinary  care 
In  keeping  them  in  a  reasonably  safe  condition. 

2.  A  miner  was  not  guilty  of  contributory  neg- 
ligence, as  a  matter  of  law,  in  attempting, 
while  on  his  way  to  work,  to  cross  a  lagging 
which  had  been  put  in  since  he  last  crossed  the 
space  which  it  covered,  and  which  was  compos- 
ed of  planks  of  the  same  kind  usually  used  in 
mines  for  the  same  purpose. 

3.  While  a  servant  assumes  the  risks  ordinarily 
incident  to,  and  naturally  arising  out  of,  the 
employment,  he  does  not  assume  unusual  and  ex- 
traordinary risks  caused  by  the  master's  negli- 
gence, unless  such  risks  are  open  and  visible,  or 
the  servant  has  knowledge  of  them. 

Appeal  from  District  Court,  Juab  County; 
T.  Marloneaux,  Judge. 

Action  by  M.  L.  Garlty  against  the  Bul- 
Uon-Beck  &  Obampion  Mining  Company, 
rrom  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  is  an  action  to  recover  for  personal 
Injuries  alleged  to  have  been  sustained  by 
plaintiff  because  of  defendant's  failure  to 
furnish  a  reasonably  safe  course  of  ingress 
and  egress  to  and  from  his  place  of  work  in 
defendant's  mine.  The  facts,  in  brief,  are  as 
follows:  The  plaintiff  was  In  the  employ  of 
the  defendant  company,  and  while  going  to 
his  work  on  the  night  of  June  24,  1902,  re- 
ceived the  injuries  complained  of.  At  the 
time  he  was  injured,  and  for  a  week  prior 
thereto,  he  was  at  work  on  the  750-foot  level 
of  the  mine.  In  going  to  his  work,  he  was 
lowered  from  the  surface  to  the  700- foot 
level  in  a  cage.  On  leaving  the  cage,  be 
passed  through  a  drift  or  tunnel  150  feet, 
and  then  down  a  manway,  by  means  of  a  lad- 
der, to  within  14  feet  of  the  750-foot  level, 
at  which  point  he  left  the  manway  and 
walked  along  on  the  caps  of  the  square  sets 
of  timbers  for  about  24  feet  to  the  solid  rock 
on  the  opposite  side  of  the  stope  from  the 
manway,  and  from  there  he  would  continue 
his  course  about  40  feet  to  bis  place  of  work. 
He  was  working  on  night  shift,  and  went 
to  work  at  6  o'clock  in  the  evening.  Be- 
tween the  time  he  went  off  shift  on  the 
morning  of  June  24,  1902,  and  the  time  he 
returned  to  work  In  the  evening  of  said  day, 
one  of  the  sets  of  timbers  (square  sets)  on 
the  opposite  side  of  the  stope  from  the  man- 
way  was  covered  with  lagging  by  one  Mike 
Mernan,  under  the  direction  of  the  shift  boss 
of  the  mine.  The  lagging  consisted  of  planks 
which  were  10  or  12  Inches  wide  and  2  inches 
thick.  This  lagging  covered  the  entire  square 
or  space  within  the   square  set,   and   was 

f  1.  Linden  t.  Anchor  HIn.  Co.,  10  Utah,  134,  68 
Pftc.  355. 
See  Master  and  Servant,  voL  34,  Cent  Dig.  {  209. 


placed  there  for  the  purpose  of  enabllngr 
miners  to  take  down  the  ore  on  that  side  of 
the  stope,  and  for  plaintiff  and  otber  miners 
to  pass  over  when  going  to  and  returning 
from  their  work  in  that  part  of  the  mine. 
On  the  night  of  the  accident,  plaintiff  walked 
along  on  the  caps  of  the  timbers,  as  be  had 
previously  done  while  going  to  and  from  hla 
work,  and,  on  coming  to  the  square  sets  re- 
ferred to,  started  to  cross  over  on  the  lag- 
ging, which  was  so  laid  as  to  give  It  the  ap- 
pearance of  a  floor;  and,  when  about  mid- 
way of  the  space  covered,  one  of  the  planks 
broke  and  gave  way  under  him,  and  be  was 
precipitated  to  the  landing  below,  a  distance 
of  about  14  feet,  and  thereby  sustained  the 
injuries  for  which  this  action  is  brought. 
The  route  taken  by  plaintiff  on  the  evening 
of  the  accident  was  the  most  convenient, 
open,  and  direct  of  any  In  the  mine  by  which 
he  could  go  to  and  from  bis  woiic,  and  was 
the  one  he  had  always  taken  before  and  up 
to  the  time  of  the  accident,  and  was  also  the 
same  route  he  had  seen  the  shift  boss  take 
In  going  to  and  from  this  same  place.  In 
fact,  the  record  shows  that  it  was  the  only 
practicable  route  plaintiff  could  have  taken. 
Soon  after  the  accident  the  plank  that  broke 
and  caused  plaintiff  to  fall  was  examined, 
and  found  to  be  rotten  and  unfit  for  the  use 
made  of  it.  At  the  conclusion  of  plaintiff's 
testimony,  defendant  moved  for  a  nonsuit  on 
the  following  grounds:  First,  that  plaintiff 
was  guilty  of  contributory  negligence  by  step- 
ping upon  the  plank  without  first  inspecting 
and  testing  it;  and,  second,  that  the  risks 
and  hazards  Incident  In  going  to  and  from 
his  work.  Including  the  risk  of  passing  over 
the  plank  referred  to,  were  assumed  risks. 
The  motion  was  overruled  by  the  court. 
The  defendant  declined  to  Introduce  any  tes- 
timony, and  the  issues  were  submitted  to  a 
Jury,  who  returned  a  verdict  for  plaintiff  in 
the  sum  of  $1,G95.  Judgment  was  duly  en- 
tered on  the  verdict  in  favor  of  plaintiff  for 
said  sum,  and  for  $65.80,  costs  of  suit,  and 
from  this  judgment  defendant  appealed. 

Farnsworth,  Lund  &  Truman,  for  appel- 
lant Powers,  Straup  &  Llppman,  for  re- 
spondent 

Mccarty,  J.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

The  nonsuit  was  properly  overruled.  It 
was  the  duty  of  defendant  to  provide  rea- 
sonably safe  passageways  and  approaches  In 
its  mine  to  and  from  the  place  where  plain- 
tiff was  at  work,  and  to  exercise  ordinary 
care  In  keeping  them  in  a  reasonably  safe 
condition.  Linden  v.  Anchor  Mln.  Co.,  20 
Utah,  134,  58  Pac.  355;  Buzzell  v.  Mfg.  Co., 
48  Me.  113,  77  Am.  Dec.  212;  1  Shearman  & 
Redfleld  on  Negligence,  194. 

It  appears  from  the  record  that  the  lag- 
ging which  gave  way  and  caused  the  Injury 
to  plaintiff  covered  a  space  of  six  feet  only, 
and  was  composed  of  planks  of  the  width 


Digitized  by 


Google 


Utab) 


OLMSTEAD  v,  OBBGON  SHORT  LINE  B.  CO. 


557 


and  thickness  used  In  mines  generally  tor 
like  purposes.  Plaintiff  had  a  right  to  pre- 
sume, and  to  act  upon  the  presumption,  that 
the  defendant  had  used  wdlnary  care  tai  the 
selection  of  the  timber  to  make  this  platform 
or  floor,  and  that  It  was  safe  and  suitable  for 
the  purposes  for  which  it  was  constructed. 
And  It  cannot  be  held,  as  a  matter  of  law, 
that  when  he  came  to  this  floor,  on  the  night 
In  question,  with  only  his  candle  to  light  his 
course,  he  was  guilty  of  negligence  in  walk- 
ing, or,  rather.  In  attempting  to  walk,  across 
It;  this  being  one  of  the  purposes  for  which 
it  was  intended. 

While  It  Is  a  well-established  rule  of  law 
that  the  servant  assumes  the  risks;  dangers, 
and  hazards  that  are  ordinarily  incident  to, 
and  naturally  arise  out  of,  the  employment 
in  which  he  is  engaged,  yet  he  does  not  as- 
sume the  unusual  and  extraordinary  risks 
caused  by  the  master's  negligence  in  falling 
to  perform  some  duty  imposed  upon  him  by 
law,  which  he  owes  to  the  servant,  unless  the 
risks  and  dangers  created  by  such  negligence 
are  open  and  visibly  or  the  servant  has 
knowledge  of  them.  Bailey,  Master's  Liabil- 
ity to  Servant,  lSl-155.  In  this  case  the  shift 
boss,  tmder  whose  direction  the  plank  was 
placed  across  the  timbers  referred  to,  had 
every  opportunity  to  inspect  and  observe  the 
defective  condition  of  the  plank.  He  and  the 
men  under  him  had  the  handling  and  moving 
Of  It  to  the  place  where  it  was  used,  and 
therefore  had  a  much  better  opportunity  to 
discover  Its  defective  condition  than  the 
plaintiff;  and  there  is  not  a  scintilla  of  evi- 
dence that  even  suggests  that  the  defective 
condition  of  the  plank  was  known  to  plaintiff, 
or  that  It  was  so  open  and  visible  that  be 
knew,  or  by  the  exercise  of  ordinary  care 
would  have  known,  of  it 

The  Judgment  la  aflJrmed,  with  coats. 

BASKIN,  O.  X,  and  BARTCH,  J.,  concur. 
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OLMSTEAD  T.  OREGON  SHORT  LINE  B. 
CO. 

(Supreme  Court  of  Utah.    April  2^  1904.) 

BaiumADS— me   svr   bt   knqirb— DssTauc- 
TiON  or  Bovsi  —  owraasHip  —  pabol  bvi- 

OKNCK  TO  VAST  OKBO  —  RSaUaBROB  —  JtUBT 

qUESTIOR. 

LA  railroad  company  sued  for  the  burning 
•f  a  house  b;  sparks  negligently  escaping  from 
its  engine  cannot  object  to  the  introdnction  of 
parol  evidence  to  show  that  a  deed  of  the  prem- 
iaes  by  the  plaintiff  did  not  include  the  buildiDgi 
thereon,  the  grantee  herself  testifying  to  this 
effect. 

2.  The  prima  fade  case  made  by  plaintiff 
•ning  a  railroad  company  for  damages  from  a 
fire,  by  showing  that  it  was  started  by  an  en- 
gine, u  rri>ottea  by  proof  that  the  engine  waa 
provided  with  necessary  and  proper  appliances 
lor  preventing  the  escape  of  sparks  and  coals 

f  S.  Ptmc*  v.  BIo  Oraode  Railroad  Co.,  a  Pae. 
as.  U  Utah,  m. 
8m  Railroads,  voL  4L  Cant  Die  |  1731. 


I  OC  ilre.  Old  that  it  was  carefully  operated;  and 
ualees  plaintiff's  cane  is  further  aided  by  other 
proof  of  negligence,  defendant  is  entitled  to  a 
verdict 

S.  In  an  action  against  a  railroad  company  tor 
the  burning  of  a  building  by  a  fire  caused  by  its 
engine,  proof  that  cinders  escaped  from  the  en- 
gine, which  would  not  pass  through  the  netting 
used  In  the  engine  unless  it  was  out  of  repair, 
and  that  other  fires  were  started  in  the  vlncfnity 
by  the  same  engine,  is  sufficient  to  take  plain- 
tiff's ease  to  the  jury  on  the  issue  of  negligence, 
though  defendant's  proof  shows  that  the  angina 
waa  equipped  with  necessary  and  proper  appli- 
ances for  preventing  the  escape  of  spark%  and 
that  it  was  carefully  operated. 

Appeal  from  District  Oonrt;  Weber  Ooon- 
ty;  H.  H.  Bolapp,  Judge. 

Action  by  George  Olmstead  against  the  Or- 
egon Short  Line  Railroad  Company.  Judf- 
ment  for  plaintiff,  and  defendant  aiyieala. 
Affirmed. 

Plaintiff  brought  this  action  to  recover 
damages  for  property  alleged  to  have  beoi 
destroyed  by  Are  caused  by  sparks  from  a 
passing  locomotive  of  defendant  company. 
The  property  alleged  to  have  been  destroyed 
consisted  of  a  house—a  frame  building  of 
three  rooms— situate  in  Ogden  City,  Utah,  and 
was  about  120  feet  from  defendant's  railroad 
track;  also  a  horse,  wagon,  harness,  carpen- 
ter tools,  and  other  items  of  personal  proper- 
ty. The  complaint;  In  part  alleges  that  on 
the  10th  day  of  August,  1902,  between  the 
hours  of  9  a.  m.  and  1  p.  m.,  the  defendant 
ran  and  operated  along  its  said  line  of  rail- 
road and  track,  and  near  the  property  of  the 
plaintiff,  a  locomotive  engine  and  cars,  and 
that  the  engine  was  so  negligently  and  care- 
lessly constructed,  and  was  so  defective  and 
out  of  repair,  and  was  so  carelessly  and  negli- 
gently managed,  controlled,  handled,  and  ran 
at  the  time  aforesaid,  that  sparks  and  coals 
of  fire,  in  great  and  unusual  numbers  and  of 
great  and  unusual  size,  were  negligently  and 
carelessly  permitted  to  escape  and  were 
thrown  fit>m  said  engine  onto  plahitUTs 
building,  and  set  fire  to  it,  whereby  all  of 
said  property  was  totally  destroyed,  to  the 
damage  of  plaintiff  In  the  sum  of  $1,460.90. 
The  answer  admits  the  corporate  existence 
of  the  defendant  company  and  its  ownership 
of  the  railroad  mentioned  In  plaintUTs  com- 
plaint, but  denies  all  the  other  material  al- 
legations relied  upon  for  a  recovery.  The 
property  Involved  herein  was  situated  on  a 
bluff  Just  west  of  Weber  river,  in  the  city  of 
Ogden,  and  about  120  feet  from  defendants 
railroad  track.  The  buildings  destroyed  had 
formerly  been  a  three-roomed  dwelling  house, 
but  at  the  time  they  were  burned  down,  and 
for  some  time  prior  thereto,  had  been  used 
as  a  bam  and  carpenter  shop.  The  passen- 
ger train  which  it  is  claimed  set  fire  to  the 
buildings  passed  up  the  hill  from  Ogden  a 
few  minutes  before  the  Are  was  first  discov- 
ered. When  the  train  went  by.  wltneaaea 
observed  cinders  in  great  quanULies  falling 
about  their  premises,  which  were  situate 
about  the  same  distance  from  ttaa  imUroad 
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track  as  the  property  destroyed.  One  wit- 
ness testified  on  this  point.  In  part,  as  fol- 
lows: "The  sparks  from  the  engine  attract- 
ed my  attention,  for  as  the  train  went  up  the 
hill  the  sparks  came  over  to  the  roof  of  our 
house.  I  noticed  the  engine  was  making  a 
loud  noise  as  it  went  up  the  hill,  and  was 
pufUng  hard.  The  cinders  falling  on  the  roof 
of  my  house  first  attracted  my  attention  to 
the  train.  They  sounded  as  near  like  hail 
as  anything  I  could  describe.  •  •  • 
There  was  wind  blowing  from  the  northeast 
that  morning  which  would  carry  the  cinders 
as  the  train  went  up  the  hill  towards  Mr. 
Olmstead's  property  and  buildings.  •  •  • 
I  noticed  that  the  train  on  the  morning  of  the 
accident  was  throwing  an  unusual  amount  of 
sparks  and  cinders."  This  evidence  was  cor- 
roborated by  the  testimony  of  other  witnesses 
who  testified  In  the  case.  Several  other  fires 
were  started  in  the  dry  grass  near  the  rail- 
road track,  In  the  vicinity  of  the  buildings 
referred  to,  and  about  the  time  they  caught 
on  fire,  which  fires,  the  evidence  tends  to 
show,  were  started  by  the  same  locomotive 
which  it  is  claimed  set  fire  to  the  buildings 
mentioned.  Defendant  introduced  evidence 
tending  to  show  that  the  locomotive  referred 
to,  on  the  morning  In  question,  was  in  first- 
class  condition,  and  was  equipped  with  the 
latest  appliances  for  arresting  and  extin- 
guishing sparks  before  they  leave  the  smoke- 
stack of  the  engine.  It  appears  from  the  rec- 
ord that,  some  time  prior  to  the  time  the 
buildings  In  question  were  burned,  plaintiff 
sold  and  disposed  of  the  premises,  the  land 
upon  which  the  buildings  stood,  to  Mrs.  Brer- 
eton,  of  Provo,  by  warranty  deed,  absolute 
on  its  face,  and  which  contained  no  reserva- 
tions whatever  respecting  the  buildings. 
There  was,  however,  an  understanding  be- 
tween them  that  the  title  to  the  buildings 
should  remain  in  the  grantor  (plaintiffy,  who 
remained  in  possession  of  them.  Mrs.  Brere- 
ton,  the  grantee,  testified  as  follows:  "Q. 
What  as  to  the  frame  buildings  which  you 
say  were  afterwards  destroyed  by  fire;  what 
arrangement  was  there  between  you  and  Mr. 
Olmstead  about  the  ownership  of  them?  A. 
Well,  they  belonged  to  Mr.  Olmstead,  and  I 
had  nothing  to  do  with  the  frame  buildings, 
lie  had  the  right  to  remove  the  frame  build- 
ings, if  he  saw  fit,  whenever  he  wanted  to. 
Q.  I>ld  you  then,  or  have  you  at  any  time 
since  the  making  and  accepting  of  that  deed, 
claimed  to  own  those  houses,  or  any  interest 
In  them?  A.  No,  sir;  I  never  took  posses- 
sion of  the  frame  buildings,  or  had  any- 
thing to  do  with  them  by  way  of  control  or 
otherwise,  and  never  claimed  any  Interest  In 
them  at  the  time  of  the  fire,  or  afterwards, 
Q.  Mrs.  Brereton,  In  accepting  the  deed  and 
taking  possession  and  control  of  this  proper- 
ty, did  you  do  so  with  the  understanding  that 
the  title  to  these  two  frame  buildings  re- 
mained in  Mr.  Olmstead,  and  without  claim- 
ing any  Interest  In  them  yourself?  A.  Yes, 
■ir."    All  evidence  Introduced  respecting  the 


understanding  between  Mrs.  Brereton  and 
plaintiS  to  the  eflTect  that  the  title  to  the 
frame  buildings  in  question  should  remain  In 
plaintiff  was  objected  to  by  defendant  as  hoi- 
competent,  which  objections  were  overruled, 
to  which  ruling  defendant  excepted.  The 
Issues  of  fact  were  submitted  to  a  jury,  who 
returned  a  verdict  iu  favor  of  plaintiff  for 
$623.  Judgment  was  entered  on  the  Terdict 
for  said  sum,  and  $46.70,  costs  of  suit.  De- 
fendant appealed. 

P.  L.  Williams  and  Geo.  H.  Smith,  for  ap- 
pellant   A.  W.  Agee,  for  re^x)ndent. 

McCABTY,  J.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court 

Appellant  contends  that,  as  the  warranty 
deed  given  by  Olmstead  to  Mrs.  Brereton  for 
the  land  on  which  the  buildings  In  question 
stood  Is  silent  as  to  any  reservation  by  the 
grantor,  Olmstead,  of  these  structures,  it 
was  error  for  the  court  to  admit  evidence  of 
an  oral  agreement  between  the  parties  that 
the  title  to  the  buildings  was  to  remain  in 
the  grantor,  Olmstead.  It  Is  contended  that 
tills  evidence  tended  to,  and  did,  vary  the 
tenns  of  a  written  Instrument  and  that  de- 
fendant was  prejudiced  thereby-.  If  this 
were  an  action  between  Olmstead  and  Mrs. 
Brereton,  Involving  the  title  to  the  buildings 
In  question,  the  rule  sought  to  be  Invoked 
In  thla  case,  that  parol  evidence  Is  inadmis- 
sible to  vary  the  terms  of  a  written  lostm- 
meut  would  apply.  In  this  case,  however, 
the  party  seeking  to  Invoke  the  rule  has  no 
interest  whatever  in  the  question  of  the  own- 
ership of  the  buildings  destroyed,  further 
than  that  If  the  Judgment  is  affirmed  and  it 
is  compelled  to  pay  the  damages  awarded, 
the  judgment  will  protect  it  against  any 
action  Mrs.  Brereton  might  bring  to  recover 
for  the  loss  of  these  same  buildings.  If  ap- 
pellant must  answer  for  the  damages  caused 
by  the  destruction  of  these  buildings,  It  is 
Immaterial  to  whom  it  shall  answer,  so  long 
as  it  shall  be  held  to  answer  but  once.  Nor 
is  it  evident  that  Mrs.  Brereton  could  not 
In  the  face  of  the  record  In  this  case,  re- 
cover damages  for  the  destruction  of  the 
buildings  involved  In  this  action.  Smith  v. 
Railway  Co.,  1(H  Iowa,  147,  73  N.  W.  581. 
Therefore  the  authorities  cited  by  counsel 
for  appellant,  upon  the  question  of  the  ad- 
missibility of  evidence  to  contradict  or  vary 
the  terms  of  a  written  instrument,  have  no 
application  and  do  not  control  in  a  case  of 
this  kind,  where  the  party  seeking  to  invoke 
the  rule  is  not  a  party  to  the  deed,  and  has 
no  interest  In  the  ownership  of  the  property, 
further  than,  as  above  stated,  to  protect  it- 
self against  another  action  for  the  same 
cause. 

Appellant  requested  the  court  to  direct  a 
verdict  In  Its  favor,  "No  cause  of  action." 
The  refusal  of  the  court  to  give  this  Instruc- 
tion Is  assigned  as  error.  Appellant  contends 
that  the  evidence  Introduced  by  It  showed 
that  the  locomotive  which  It  Is  claimed  start- 
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ed  the  fire  in  question  was  equipped  with 
tlie  latest  and  best  appliances  for  preventlug 
the  emission  of  sparks,  and  tbat  it  was  run 
and  managed  witti  care  and  caution  by  a 
skillful  engineer,  and  that  this  evidence  com- 
pletely overcame  the  prima  facie  case  made 
by  plalntift,  hence  it  was  entitled  to  a  direc- 
tion of  a  verdict  In  its  favor.  According  to 
the  doctrine  announced  by  this  court  in  the 
ease  of  Preece  v.  Rio  Grande  Ry.  Co.,  24 
Utah,  493,  (W  Pac.  413,  and  which  is  support- 
ed by  the  weight  of  authority,  the  starting 
of  a  fire  by  a  locomotive  is  presumptively 
negligent,  and  the  plaintiff,  in  order  to  make 
out  a  prima  facie  case,  is  only  required  to 
establish  by  competent  proof  the  fact  that 
the  damage  sought  to  be  recovered  was 
caused  by  a  fire  so  started,  and  the  burden 
Is  then  upon  the  company  operating  the  lo- 
comotive to  show  that  It  was  provided  with 
the  necessary  and  proper  appliances  for  pre- 
venting the  emission  of  sparks  and  coals  of 
lire,  and  that  It  was  carefully  operated. 
When  this  Is  done,  plaintiff's  prima  facie 
case  is  rebutted  and  overcome,  and,  unless 
there  is  proof  of  other  acts  of  negligence  than 
those  upon  which  plaintiff's  prima  facie  case 
rests,  defendant  Is  entitled  to  a  verdict  In 
the  case  referred  to  (Preece  v.  Ry.  Co.,  supra), 
Mr.  Justice  Baskin,  speaking  for  the  court, 
said:  "Under  the  doctrine  held  by  those 
cases,  the  question  of  negligence  becomes  a 
matter  of  law,  and  is  excluded  from  the 
consideration  of  the  jury  only  when  the 
prima  facie  case  of  the  plaintiff  rests  alone 
on  the  presumption  of  negligence  which  the 
law  implies  from  the  proof  that  the  fire  was 
started  by  defendant's  engine,  and  that  pre- 
sumption tias  been  overcome  by  the  undis- 
puted evidence  of  the  defendant  showing 
that  the  engine  was  provided  with  prc^wr 
mechanical  contrivances,  and  was  carefully 
managed.  Under  the  authority  of  those  cas- 
es, when  there  is  other  evidence  of  negli- 
gence than  that  upon  which  such  prima  facie 
case  rests,  the  case  is  one  for  the  Jury,  and 
not  for  the  court.  In  the  case  at  bar  the 
plaintiff  did  not  rely  solely  on  the  evidence 
which  showed  that  the  fire  was  started  by 
defendant's  engine,  but  Introduced  other  evi- 
ileuce  which  tended  to  prove  the  defendant's 
alleged  negligence.  The  case  was  therefore 
properly  submitted  to  the  jury."  This  same 
rule  was  followed  in  the  case  of  Louisville 
R.  R.  Co.  V.  Lumber  Co.  (Ala.)  32  South.  745, 
«0  Am.  8t.  Rep.  917.  In  that  case  the  court 
said:  "The  principle  is  well  established  in 
this  court,  as  a  rule  of  evidence,  that,  in  an 
action  against  a  railroad  company  to  recov- 
er damages  resulting  from  fire  alleged  to 
have  been  caused  by  the  negligent  escape 
of  sparks  froin  a  locomotive  running  on  de- 
fendant's road,  the  burden  is  on  plaintiff  In 
the  first  Instance  to  show  that  the  fire  was 


caused  by  sparks  emitted  from  defendant's 
locomotive.  •  »  •  The  mere  communica- 
tion of  the  fire  from  the  railroad  engine  is 
of  itself  sufficient  to  raise  a  presumption  of 
negligence  against  the  company.  With  this 
prima  facie  proof  of  defendant's  liability 
raised  in  plaintiff's  favor,  the  burden  is  then 
devolved  upon  the  defendant  of  showing  that 
the  engine  alleged  to  have  caused  the  fire 
was  properly  constructed  or  equipped  with 
approved  devices  and  appliances  to  prevent 
the  escape  of  Are  and  sparks,  was  in  good 
repair,  and  prudently  managed  and  control- 
led, and,  upon  proof  of  these  facts  by  de- 
fendant, the  presumption  arising  from  mere 
communication  of  fire  from  the  engine  is 
rebutted,  and  the  plaintiff  cannot  recover 
without  making  proof  of  other  specific  acts 
of  negligence  or  want  of  care  on  defendant's 
part." 

In  addition  to  the  evidence  produced  by 
respondent  showing  tliat  the  fire  In  question 
was  started  by  appellant's  locomotive,  there 
is  evidence  in  the  record  tending  to  show 
that  the  appliances  with  which  the  locomo- 
tive was  equipped  to  prevent  the  escape  of 
si)arks  and  coals  were  out  of  repair.  One 
witness  testified,  in  part,  as  follows:  "After 
the  fire  I  investigated  as  to  how  It  happened. 
•  *  •  I  saw  cinders  or  sparks  as  big  as 
the  end  of  my  thumb.  •  ♦  •  They  were 
upon  the  hlU,  as  far  as  the  t<^  of  the  bank 
— scattered  all  along  the  track.  I  gathered 
some  of  them  up,  and  have  them.  This  was 
immediately  after  the  fire.  •  •  •  I  pick- 
ed up  the  largest  ones.  Cinders  the  size  of 
these  were  immediately  after  the  fire  scat- 
tered along  there  from  the  right  of  way 
up  to  where  the  buildings  stood.  They  look- 
ed like  there  had  been  a  small  hailstorm, 
except  some  were  larger  than  others."  This 
testimony,  which  was  corroborated  by  other 
evidence,  considered  In  connection  with  the 
fact  that  several  other  fires  were  started  in 
that  vicinity  by  this  same  engine,  and  the 
further  fact  that  it  was  shown  at  the  trial 
that  many  of  these  cinders  would  not  pass 
through  the  netting  of  the  kind  and  size  used 
in  the  locomotive  on  the  occasion  referred  to, 
tended  to  support  the  theory  of  the  respond- 
ent that  the  netting  used  in  the  locomotive 
at  tlie  time  the  fire  occurred  was  out  of  re- 
pair, and  It  was  for  the  jury  to  determine 
whether  or  not,  under  all  the  facts  and  cir- 
cumstances as  disclosed  by  the  evidence,  the 
railroad  company  was  negligent  In  the  man- 
agement of  its  engine,  and  whether  the  de- 
struction of  plaintiff's  property  was  due  to 
such  negligence.  Railway  Company  v.  Mc- 
Cahill,  50  III.  28:  Railway  Co.  v.  Coats,  115 
Fed.  452,  .53  C.  C.  A.  382. 

The  judgment  Is  affirmed,  with  costs. 

BASKIX,  C.  J.,  and  BAUTCII,  J.,  concur. 
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WELLS  y.  tJTAH  CONSTRUCTION  CO. 
(Supreme  Court  of  Utah.    April  22,  1904.) 

ACTION     FOB     NEOLIOENCE— PBESTIMPTION— OO- 

CUBBENCE      OF      ACCIDENT  —  BUBDEN    07 

FBOOP— BEFU8AI.  OF  INSTBUCTIONS. 

1.  In  an  action  for  personal  iDJaries,  it  is  er- 
ror to  refuse  to  instruct  that  ttie  mere  fact  that 
the  accident  has  happened  is  not  sufficient  proof 
to  charge  defendant  with  negligence,  and  that  if 
the  jury  find  that  the  weight  of  the  evidence  is 
in  favor  of  defendant,  or  that  it  is  equally  bal- 
anced, then  plaintiff  cannot  recover. 

Appeal  from  District  Court,  Third  District; 
0.  W.  Morse,  Judge. 

Action  by  Uarry  Wells  against  the  Utah 
Construction  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Henderson  &  Macmlllan,  W.  S.  Marks,  and 
P.  L.  Williams,  for  appellant  L.  R.  Rogers, 
Jno.  A.  Street,  and  Geo.  McCormlck,  for  re- 
spondent. 


BASKIN,  C.  J.  This  Is  an  action  to  recover 
for  personal  injuries  of  the  plaintiff,  alleged 
In  the  complaint  to  have  been  caused  by  the 
negligence  of  the  defendant.  A  verdict  and 
Judgment  were  rendered  In  favor  of  plaintiff, 
and  the  defendant's  appeal  Is  from  the  Judg- 
ment 

There  are  37  errors  assigned  by  the  defend- 
ant, among  which  la  that  the  court  erred  In 
refusing  to  give  the  following  instruction  re- 
quested by  the  defendant:  "You  are  further 
charged  that  the  mere  fact  that  the  accident 
haa  happened  w  not  aufflcient  proof  to  charge 
the  defendant  voith  negligence.  The  burden 
of  proving  negligence  rests  on  the  party  al- 
leging It,  and,  when  a  person  charges  negli- 
gence on  the  part  of  another  as  a  cause  of 
action,  he  must  iHwre  the  negligence  by  a 
preponderance  of  the  evidence.  And  in  this 
case,  if  the  jury  finds  that  the  tcciglit  of  the 
evidence  is  in  favor  of  tAe  defendant,  or  that 
it  is  equally  balanced,  then  the  plaintiff  can- 
not recover,  and  you  should  find  the  issues 
for  the  defendant."  The  instructions  given  by 
the  court  did  not  include  or  touch  the  portions 
of  the  foregoing  instruction  requested  by  the 
defendant  which  are  italicized.  This  court 
held  in  an  opinion  delivered  by  Bartch,  C.  J., 
that  "the  mere  proof  that  an  injury  was  re- 
ceived on  the  train  or  vehicle  is  not  sufficient 
to  raise  the  presumption  of  negligence.  It 
must  be  further  shown  that  there  was  some 
defect  in  appliances,  or  in  the  manner  of 
their  use."  See  Major  v.  O.  S.  L.  Ry.  Co., 
21  Utah,  145,  50  Pac.  522.  In  the  case  of 
Brymer  t.  Southern  Pacific  Company,  90  Cal. 
49C,  27  Pac.  371,  an  Instruction  was  requested 
by  the  defendant  In  which  the  following  sen- 
tence occurred,  viz.:  "ITie  mere  fact  that  an 
accident  occurred  by  which  the  plaintiff  was 
Injured  does  not  fix  the  liability,  or  even  raise 

'  1.  M»]or  T.   O.   S.   L.   Ry.   Co.,  59  Pac   522,   21 
Utah,  14S. 
See  Negligence,  vol.  37,  Cent  Dig.  i  271. 


a  presumption  that  tiie  defendant  was  at  fault 
In  providing  machinery  or  appliances  for  the 
labor  In  which  the  plaintiff  was  engaged." 
The  defendant  moved  for  a  new  trial,  which 
was  granted  on  the  ground  that  the  court 
erred  In  refusing  to  give  tb«  Instruction  re- 
quested. In  the  opinion  of  the  Supreme  Court 
it  is  said:  "We  think  the  instnjction  ought 
to  have  been  given.  The  use  of  the  word  'ac- 
cident,' in  the  instruction,  is  not  obnoxious  to 
the  criticism  put  upon  it  by  appellant  The 
court  meant  to  say  simply  that  the  mere  fact 
that  the  chain  broke  would  not  authorize  the 
inference  that  the  defendant  bad  failed  to  ex- 
ercise reasonable  care  In  the  selection  of  the 
appliances  used.  Such  Is  the  fair  Import  of 
the  word  as  used,  and  the  Jury  must  have  so 
understood  it."  In  1  Blashfleid's  Instructions 
to  Juries,  p.  771,  I  349,  it  is  correctly  stated 
that  "In  civil  cases,  where  evidence  la  equally 
balanced,  the  verdict  of  the  Jury  must  be 
against  the  party  on  whom  rests  the  burden 
of  proof;  and  an  instruction  to  that  effect  is, 
of  course,  proper,  and  should  be  given  on  re- 
quest" The  Instruction  requested  by  the  de- 
fendant was  correct  in  all  of  its  parts,  and 
the  trial  court  therefore  erred  in  omitting  any 
part  of  the  same  in  the  instructions  given 
to  the  jury. 

We  do  not  deem  It  necessary  or  practica- 
ble to  Investigate  the  numerous  other  erron 
assigned. 

The  Judgment  is  reversed,  with  costs,  and 
the  case  remanded  for  a  new  trlaL 

BARTCH  and  McCARTY,  JJ.,  concur. 


In  re  PUGSLBY'S  ESTATE. 

(Supreme  Court  of  Utah.    April  20,  1904.) 

decedent's  estate— distbibution— allow- 
ance FOB  StTPPOBT. 

1.  Rev.  St  1898,  %  3846,  provides  that  when  a 
person  dies,  leaving  a  surviving  wife,  she  shall 
be  entitled  to  posttession  of  the  homestead  and  to 
use  the  property  exempt  from  execution  till  oth- 
erwise directed,  and  during  administration  shall 
receive  such  allowance  out  of  the  estate  as  the 
court  may  deem  reasonable  and  necessary  for 
her  support.  Held  that,  though  a  portion  of  the 
real  estate  of  a  decedent  is  set  aside  to  the  wid- 
ow as  her  share  of  the  estate,  she  has  an  abso- 
lute right  to  the  allowance  during  administra- 
tion ;  the  amount  being  a  matter  m  the  court'* 
discretion. 

2.  In  fixing  the  amount  of  the  allowance  for 
support  during  administration  of  the  estate  of 
a  decedent,  the  age  of  the  survivor  or  survivors, 
their  health,  social  position,  and  standing,  the 
education  of  the  children,  the  value  of  the  estate, 
and  its  solvency  or  insolvency,  should  be  taken 
into  consideration. 

Appeal  from  District  Court,  Salt  Lake 
County;  W.  C.  Ilall,  Judge. 

Proceedings  In  the  matter  of  the  estate  of 
Philip  Pugsley,  deceased.  From  an  order  re- 
fusing an  allowance  for  support  during  admin- 
istration, Martha  Pugsley  appeals.    Reverse<l. 

•I  1.  See  Executors  and  Administrators,  voL  1^ 
Cent.  Dig.  {  669. 
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Chas.  W.  Boyd,  for  appellant.  Wilson  & 
Smith,  for  executors.  N.  V.  Joues,  for  ob- 
jectors. 

BARTCH,  J.  This  appeal  is  from  an  or- 
der of  the  district  court,  sitting  as  a  court 
of  probate,  denying  and  dismissing  the  peti- 
tions of  the  appellant,  Martha  Tugsley,  -widow 
of  I'hllip  Pngsley,  deceased,  for  family  al- 
lowance pending  the  administration  of  the 
estate.  It  api)ears  from  the  record  that  Phil- 
ip Pugsley  died  testate  August  7,  1903,  in  Salt 
Lake  City,  lea  ring  his  wife,  tlie  appellant,  a 
number  of  children,  and  Clarissa  Ames  Pugs- 
ley, his  plural  wife,  who  are  his  heirs  and 
legatees,  surviving  him.  The  inventory  and 
appraisement  of  the  decedent's  property  show- 
ed real  estate  of  the  value  of  $16,700,  and 
personal  property  of  the  value  of  !f34,415.81. 
His  will,  which  was  duly  admitted  to  pro- 
bate, made  certain  bequests— among  others, 
directing  his  executors,  who  were  to  hold  his 
property  in  trust,  to  pay  his  wife,  the  appel- 
lant, $50  per  month  during  her  natural  life, 
from  the  time  of  his  death,  and  to  Ills  plural 
wife  $40  per  month,  and.  If  a  surplus  of  In- 
come remained  each  year  after  payment  of 
taxes,  expenses,  etc.,  to  divide  one-half  of 
such  surplus  between  his  wife  and  plural 
wife.  In  the  same  ijroportion  as  the  monthly 
payments.  The  appellant  elected  to  renounce 
the  provisions  of  the  will,  and  on  Septemlser 
25,  1903,  filed  a  petition  for  a  partition  of 
the  real  estate  of  which  the  testator  died 
seised;  asking  that  one-third  of  the  real  es- 
tate be  segregated  and  assigned  to  her. 
Tliereupon  commissioners  were  appointed,  who 
on  October  20,  1903,  reported  to  the  court  the 
apportioning  and  setting  over  to  the  appellant 
of  certain  real  estate,  appraised  at  $4,200. 
This  report  was  confirmed  November  26,  1903. 
Before  any  real  estate  was  apportioned  and 
set  over  to  her,  the  appellant  filed  her  peti- 
tion for  family  allowance  of  $80  per  month 
for  maintenance  and  support  To  this  peti- 
tion the  plural  wife  and  her  children  filed 
an  answer,  protesting  against  the  granting  of 
a  family  allowance  to  the  appellant  The 
])e.irlng  upon  the  issues  thus  raised  was  on 
October  »th  set  for  December  14,  1903,  and 
on  tlie  same  da.r  the  couit  made  an  allowance 
to  the  widow  of  $u0  in  gross,  pending  the 
liearing.  On  November  18th  the  widow  filed 
another  petition  for  a  further  temporary  al- 
lowance of  $.'500  pending  the  hearing  of  the 
first  petition,  which  was  also  objected  to,  and 
at  the  final  hearing  both  the  petitions  were 
«3enied  and  dismissed. 

The  appellant  Insists  that  this  action  of  the 
r'onrt  was  erroneous,  and,  in  support  of  her 
f-ontentlon,  relies  upon  section  3S46,  Rev.  St 
1K»8.  which,  upon  the  subject  of  "Family 
g«upport,"  provides:  "When  a  person  dies 
IfarlnR  a  surviving  wife  or  husband  or  minor 
<-lilldren,  they  shall  be  entitled  to  remain  in 
j>*>«se9.sion  of  the  homestead  and  to  the  use 
of  the  property  exempt  from  excfutlon  until 
otherwise  directed  by  the  court;  and  during 
76  P.-  M 


administration  shall  recdve  such  allowance 
out  of  the  estate  as  the  court  may  deem 
necessary  and  reasonable  for  their  support. 
Such  allowance  may  date  from  the  death  of 
the  decedent,  and  in  Insolvent  estates  shall 
not  continue  for  longer  than  one  year  after 
the  granting  of  letters,  and  must  be  paid  lu 
preference  to  all  other  charges  except  expenses 
of  the  funeral  and  of  administration."  It  is 
contended  for  the  appellant  that,  under  this 
statute,  the  widow  has  an  absolute  right  to 
a  family  allowance  during  the  administration 
of  the  estate  of  her  deceased  husband,  not- 
withstanding that  a  portion  of  the  real  es- 
tate was  set  apart  to  her  as  her  share  of  the 
estate.  The  respondents  Insist  that  the  set- 
ting apart  and  acceptance  by  the  widow  of 
such  portion,  she  having  renounced  her  rights 
under  the  will,  is  a  waiver  and  bar  to  any 
subsequent  allowance  to  her  out  of  the  es- 
tate, and  that  the  purpose  of  family  allow- 
ance is  to  provide  for  the  "present  support" 
of  the  widow  or  children  until  such  time  as 
tlie  court  may  set  apart  to  her  her  distribu- 
tive sliare  in  the  estate.  We  think  the  con- 
tention of  the  appellant  Is  well  taken,  and 
that  the  position  of  tlie  respondents  is  not 
sound.  We  are  not  disposed  to  adopt  such 
a  narrow  and  rigid  construction  of  the  stat- 
ute as  is  Insisted  upon  by  them— a  construc- 
tion so  utterly  at  variance  with  the  spirit  of 
legislative  liberality  so  manifest  from  the 
context.  The  construction  insisted  upon  would 
do  violence  alike  to  the  spirit  and  terms  of 
the  statute.  The  ground  ui)on  which  tills  con- 
tention Is  based,  that  the  widow  has  received 
her  share  of  the  real  estate  of  the  deceased, 
is  not  materially  different  In  principle  from 
that  of  Instances  where  It  is  Insisted  that 
the  widow  is  not  entitled  to  family  allow- 
ance because  she  has  abundant  means  of  her 
own  for  her  support.  The  statute  was  not 
enacted  merely  for  the  purpose  of  providing 
properly  for  indigent  widows  and  cliildren 
during  the  administration  of  their  decedents' 
estates,  but  for  all  persons  mentioned  therein, 
regardless  of  their  ability  to  provide  for  them- 
selves out  of  theh:  own  private  property. 
Such  statutes,  like  liomestead  and  exemption 
laws,  are  enacted  because  of  a  benevolent 
and  humane  consideration  of  the  helpless 
condition  and  dl.itress  of  families  occaslone<l 
by  the  death  of  those  who  had  furnished  their 
support  and  protection,  and  they  must  be 
construed  with  the  same  spirit  of  liberality 
that  prompted  their  enactment.  By  the  en- 
actment of  such  laws  the  I^eglslature,  under 
a  wise  public  policy,  seeks  to  guard  and  pro- 
tect the  family,  which  constitutes  the  foun- 
dation of  the  state  Itself,  during  the  trying 
period  of  affliction  and  need  caused  by  the 
death  of  the  one  wlio  directed  the  family  af- 
fairs. The  statute  under  consideration,  as 
will  be  seen  by  an  examination  of  It,  does 
not  make  dependence  on  an  allowance  a  pre- 
requisite to  such  an  allowance.  It  grants  to 
the  surviving  wife  or  husband  or  children  who 
may  constitute  the  family  of  the  deceased  the 
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use  of  the  homestead  and  property  exempt 
from  execution  until  the  court  shall  other- 
wise direct,  and  then  provides  that  during  ad- 
ministration they  "shall  receive  such  allow- 
ance out  of  the  estate  as  the  court  may  deem 
necessary  and  reasonable  for  their  support" 
The  language  of  the  flrst  part  of  this  last 
provision  is  express  and  mandatory;  that  of 
the  latter  part,  discretionary.  Upon  proper 
application  therefor,  some  allowance  must  be 
grunted  as  of  absolute  right;  but  the  amount 
tliereof  rests  within  the  sound  discretion  of 
the  court,  and  is  not  subject  to  interference 
by  the  appellate  court,  except  in  case  of  a 
clear  abuse  of  discretion.  The  period  for 
which  an  allowance  must  be  granted,  under 
this  statute,  is  "during  administration"  of  the 
estate.  In  fixing  the  amount  of  the  allowance, 
the  ages  of  the  survivor  or  survivors,  their 
health,  their  social  position  and  standing, 
tiie  education  of  the  children,  the  value  of  the 
estate,  and  its  solvency  or  insolvency,  are 
projier  subjects  for  consideration;  but  the 
court  has  no  right  to  refuse  an  allowance 
altogether,  and  thereby  make  the  support  of 
the  family  out  of  the  estate,  while  adminis- 
tration continues,  deiwnd  upon  conditions 
which  the  Legislature  did  not  see  fit  to  im- 
pose. "In  determining,"  says  Judge  Woerner, 
"the  amount  necessaiy  for  such  purpose,  re- 
gard may  be  had  to  the  state  of  the  health, 
age,  and  habits  of  the  widow,  the  number 
and  age  of  the  children  Immediately  depend- 
ent ujpon  her,  as  well  as  the  value  of  the  es- 
tate, and  of  her  dower  and  distributive  share 
therein.  It  may  also  be  considered  whether 
or  not  she  is  accustomed  to  hard  lalxir,  and 
thus  enabled  to  support  herself,  or  If,  by  rea- 
son of  ill  health  or  other  circumstances,  she 
is  unable  to  do  so.  A  smaller  amount  will 
be  projier  in  the  former  case  tlian  tliat  which 
may  be  necessary  in  tlie  latter.  When  the 
statute  fixes  the  time  for  the  duration  of 
■\vliich  the  allowance  is  to  be  made.  It  must, 
of  course,  be  sufllcieut  to  secure  the  reason- 
able comfort  of  the  family  during  the  whole 
of  such  period,  if  used  with  ordinary  pru- 
dence and  economy.  If  the  estate  is  large, 
apparently  solvent,  and  the  allowance  merely 
an  anticiiKition  of  the  widow's  distributive 
share,  a  more  liberal  allowance  will  be  justl- 
fle<l  tlian  where  It  is  small  or  insolvent;  and 
what  would  be  a  reasonaljle  allowance  for 
one  accustomed  to  privation  and  lalx)r  might 
l)e  very  unreasonable  for  one  raised  in  af- 
fluence."   1  AVoerncr,  Am.  Law  Adm.  §  79. 

In  the  case  of  In  re  Lux,  100  Cal.  303,  33 
Pac.  341.  the  Supreme  Court  of  California, 
after  holding,  in  reference  to  a  similar  pro- 
vision of  statute  for  family  allowance,  that 
"its  language  is  express  and  mandatory," 
said:  "The  allowance  is  to  be  sufficient  to 
provide  all  the  necessaries  of  life,  and  this 
will  include  all  those  things  which  are  rea- 
sonable and  proper  for  use  in  the  home  and 
In  social  intercourse.  In  view  of  the  condi- 
tion and  value  of  the  estate  and  the  station 
and  surroundings  of  the  family."  The  ques- 


tion here  presented  was  before  the  Supreme 
Court  of  Vermont  in  Sawyer's  Heirs  v.  Saw- 
yer, 28  Vt.  245.  There  the  statute  provided 
that  "the  widow  and  children,  constituting 
the  family  of  the  deceased,  shall  have  such 
reasonable  allowance  out  of  the  personal  es- 
tate, as  the  probate  coiul  shall  Judge  neces- 
sary for  their  maintenance  during  the  prog- 
ress of  the  settlement  of  the  estate,  accord- 
ing to  their  circumstances."  It  was  urged 
that  the  widow  was  not  entitled  to  an  allow- 
ance, because  since  her  husband's  death  she 
was  in  receipt  of  a  pension  from  the  United 
States,  and  was  living  with  her  father,  who 
was  a  man  of  wealth,  and  made  no  charge 
against  her  for  support.  The  court  held  that 
the  financial  ability  of  the  widow  to  suiiport 
herself  without  aid  from  the  estate  was  Im- 
material, that  the  statute  was  one  of  gen- 
eral application,  and  that  the  probate  court 
had  a  discretion  only  as  to  the  amount  of 
the  allowance,  and  could  not  refuse  it  alto- 
gether. Mr.  Justice  Redfield,  delivering  the 
opinion  of  the  court,  said:  "The  exceptions 
claimed  in  the  present  case  are,  first,  on  the 
ground  of  the  pension  which  the  widow  ob- 
tained, as  such,  upon  the  decease  of  her  hus- 
band. This  is  not  different.  In  principle, 
from  her  being  possessed  of  ability  to  main- 
tain herself  In  any  other  mode,  so  as  not  to 
require  assistance  from  the  estate.  And  in- 
deed the  general  ability  of  the  appellee,  or 
the  widow  in  this  case,  from  her  living  with 
her  father,  and  the  wealth  of  the  family,  and 
the  very  great  improbability  of  his  making 
any  personal  claim  against  his  daughter  for 
her  board,  was  also  alluded  to  in  the  argu- 
ment, and  is  stated  In  the  case,  and  seems 
to  us  to  come  fairly  under  consideration  in 
the  same  connection.  But  we  are  not  pre- 
pared to  say  that  any  such  exception  can 
fairly  be  ingrafted  upon  the  statute.  If  It 
had  been  the  purpose  of  the  Legislature  to 
allow  maintenance  only  in  the  case  of  sueli 
widow  and  children  as  were  without  the 
means  of  subsistence  In  any  other  mode,  it 
is  ditllcult  to  conjecture  how  it  occurred  that 
the  provision  should  have  been  expressed  in 
the  general  and  unlimited  manner  it  here  is. 
It  Is  incomprehensible  that,  if  the  provision 
were  Intended  only  for  the  indigent  and  ne- 
cessitous, it  should  have  been  made  general. 
It  is,  at  all  events,  sufficient  for  us  that,  the 
provision  being  general.  It  must  be  allowed 
to  have  a  general  application."  1  Woerner, 
Am.  Law  Adm.  77-83,  87,  88;  Griesemer  v. 
Boyer  &  Bex,  13  Wash.  171,  43  Pac.  17:  In 
re  Welch's  Estate,  100  Cal.  427,  39  Pac.  803; 
Strawu  V.  Strawn,  53  111.  203;  Cheney  v. 
Cheney,  73  Ga.  60;  Brown  v.  Hodgdon,  31 
Me.  05. 

In  this  case,  as  appears  from  the  record, 
the  widow  is  about  75  years  old,  and  all  the 
children  and  legatees  are  over  the  age  of  ma- 
turity—the oldest  one  being  about  51  years 
old— and  there  is  nothing  to  show  that  they 
are  not  all  able  to  support  themselves.  The 
appraised  value  of  the  estate  is  over  I5O.00O 
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—savings  of  a  lifetime,  -which  this  aged  •wife 
and  mother  assisted  In  accumulating,  doubt- 
less In  the  hope  of  having  ample  in  her  old 
days  for  her  support  and  maintenance.  Un- 
der the  will,  however,  this  wife  of  more  than 
half  a  century  found  the  provision  for  her  so 
meager  that  she  chose  to  renounce  It  and  rely 
upon  the  mercy  of  the  law  of  Inheritance, 
and,  as  a  result,  received,  the  respondents 
say,  for  her  portion,  real  estate  of  the  value 
of  ^,200;  and  when.  In  addition  to  this  pal- 
try sum,  tlie  aged  wife  and  mother  comes 
into  court  and  asks  for  but  a  reasonable  al- 
lowance out  of  her  own  savings  for  her  sup- 
port during  administration,  she  Is  met  with 
resistance,  on  legal  technicalities  without 
merit,  and  a  refusal.  There  seems  to  be  noth- 
ing in  the  record  to  Justify  this.  In  our 
Judgment,  this  is  a  case  In  which  the  circum- 
stances warrant  a  liberal  allowance  for  the 
support  of  the  widow  during  the  whole  time 
of  administration. 

The  Judgment  is  reversed,  with  costs,  and 
the  cause  remanded,  with  directions  to  the 
court  below  to  set  aside  the  order  refusing 
an  allowance,  and  proceed  in  accordance 
herewith.    It  is  so  ordered. 

BASKIN,  C.  J.,  and  McCARTY,  J.,  concur. 


MUSIGBROD  et  al.  v.  HARTFORD  et  al. 
(Supreme  Court  of  Montana.    April  21,  1904.) 

APPEAL— FAILURE     TO     ENTER     JUDGMENT— EF- 

FECr— REFUSAL  OF  COSTS— APPEAL  FBOU 

ORDER. 

1.  Where  a  suit  is  dismissed  pursuant  to  a 
compromise  agreement,  and  defendants  neglect 
to  have  a  jiulgment  for  costs  entered  in  their 
favor,  there  is  no  judgment  from  which  they  can 
appeHl. 

2.  An  order  refusing  to  allow  costs  is  not  re- 
viewable, except  on  api)eal  from  the  judgment. 

Appeal  from  District  Court,  Granite  Coun- 
ty;  Welling  Xapton,  Judge. 

Action  by  Peter  S.  Musigbrwl  and  anotlier 
ngninst  .lames  Hartford  and  others.  From 
a  Judgment  and  order  refusing  defendants 
costs  on  a  dismissal  of  the  action,  they  ap- 
peal.   Disiiilssed. 

J.  K.  MucDonald  and  T.  Bailey  Lee,  for 
appellants.    D.  M.  Durfee,  for  respondents. 

HOLLOW  AY.  ,T.  On  April  11,  li)02,  these 
respondents  commenced  an  action  against  ap- 
pellants to  restrain  them  from  interfering 
■with  certain  water  rights  owned  by  respond- 
ents. Upon  the  fiiiug  of  the  complaint,  the 
court  issued  an  order,  directed  to  the  appel- 
lants, to  show  cause  why  an  Injunction 
should  not  be  granted  as  prayed  for.  This 
order  was  made  retiu-nalile  April  29,  1902. 
On  April  30th  the  appellains  filed  an  answer 
Tvhich  denied  the  allegations  of  the  com- 
plaint,  but  contained  no  counterclaim  and 

^  2.  See  Appeal  and  Brror,  voL  i.  Cent  Dig.  {{ 
6U,  823. 


asked  for  no  affirmative  relief.  On  the  same 
day  a  compromise  agreement  was  signed  by 
the  parties  to  the  litigation,  and  on  motion  of 
respondents  the  action  was  "dismissed  with- 
out prejudice."  Appellants  then  filed  a  mem- 
orandum of  costs,  including  therein  witness 
fees  and  sherifTg  fees  for  summoning  wit- 
nesses for  the  hearing  on  the  order  to  show 
cause,  aggregating  1201.50.  On  May  .3d  re- 
spondents moved  the  court  to  strike  from  the 
files  such  memorandum  of  costs,  and  on  June 
23d  this  motion  was  sustained.  On  August 
14,  1902,  appellants  gave  notice  of  an  appeal 
from  the  Judgment  made  and  entered  in  the 
cause,  and  from  the  order  of  the  court  sus- 
taining the  motion  to  retax  costs  by  striking 
the  memorandum  of  costs  from  the  files. 

So  far  as  this  record  discloses,  no  Judg- 
ment was  ever  rendered  or  entered  In  the 
action.  On  the  contrary,  appellants,  in  their 
brief,  say:  "It  is  true  no  hearing  was  had, 
and  no  Judgment  was  rendered  in  favor  of 
defendants."  Upon  the  dismissal  of  the  ac- 
tion, appellants  were  doubtless  entitled  to  a 
Judgment  for  their  costs;  but,  if  they  failed 
to  have  it  entered,  they  are  In  no  position  to 
complain  to  this  court.  It  Is  apparent,  then, 
that  there  can  be  no  appeal  from  the  Judg- 
ment, if  no  Judgment  was  ever  entered. 
Neither  is  there  any  appeal  from  the  order  of 
the  court  refusing  to  allow  appellants  costs. 
The  costs  are  a  port  of  the  Judgment,  and  all 
orders  respecting  the  same  are  reviewal)le  on 
the  appeal  from  the  Judgment,  and  not  other- 
wise. This  has  been  determined  so  frequent- 
ly by  this  court  that  it  cannot  now  be  con- 
sidered open  for  argument.  King  v.  Alien, 
20  Mont.  — ,  73  Pac.  1107;  Spencer  v.  Mun- 
gus,  28  Mont.  357,  72  Pac.  fi(S{;  M.  O.  P.  Co. 
V.  B.  &  M.  Co.,  27  Mont.  288,  70  Pac.  1114; 
Murray  v.  Northern  Pacific  R.  R.  Co.,  20 
Mont.  208,  (!7  Pac.  «25. 

The  appeals  are  dismissed.    Dismissed. 

BRAXTLY,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 


BURTON  V.  KIPP. 
(Supreme  Court  of  Montana.     April  22.  1904.) 

EXECUTION  SALE- VALIDITY- DEFECT  IN  WRIT— 
(■•  -SATIVE  ACT  — JlD(i.ME.NT  ROLL— PARCELS— 
PU..-.1-MPTION  OF  REOULARITY  — AGREEMENT 
— PLEADING. 

1.  An  allPKntion  that  an  execution  was  issued 
before  judgment  was  proi)erly  entered,  ix-ing 
pregnant  with  the  admission  that  judgment  was 
in  fact  entered,  is  a  mere  conclusion  of  law. 
and  presents  no  statement  on  which  an  issue  of 
fact  can  be  made. 

2.  A  sale  made  under  an  execution  defective 
by  reason  of  its  failure  to  contain  the  seal  of 
the  court  is  validated  by  Act  March  2,  18!(9 
(Sess.  Laws  18!>!),  p.  14.'>).  providing  that  all  ju- 
dicial sales  of  real  projjerty  previously  made  to 
satisfy  valid  judgments  shall  be  sufficient  to 
sustnin  a  sheriff's  deed  based  on  the  sale,  and 
all  defivts  in  the  issuance  of  execution  shall  be 
disregarde<]. 

3.  Under  Code  Civ.  Proc.  S  1210,  providing 
that  a  party  may  at  any  time  within  six  montkH 
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after  the  entry  of  judgment  have  an  execution 
issued  for  its  enforcement,  the  making  up  of 
the  judgment  roll,  as  required  by  section  1196, 
is  not  a  prerequisite  to  the  issuance  of  execution. 

4.  Under  Code  Civ.  Proc.  §  1227,  providing 
that  all  sales  under  execution  shall  be  at  auc- 
tion, to  the  highest  bidder,  mere  inadequacy  of 
the  price,  not  attended  by  fraud,  mistake,  or 
surprise  tending  to  influence  the  result,  does 
not  invalidate  such  a  sale. 

5.  Under  Co<le  Civ.  Proc.  |  1225,  prescribing 
the  notice  to  be  given  of  sales  under  execution, 
and  section  1220,  providing  that  an  officer  sell- 
ing without  the  notice  prescribed  forfeits  $500  to 
the  aggrieved  party,  in  addition  to  his  actual 
damages,  failure  to  give  the  notice  does  not  in- 
validate the  sale,  the  remedy  provided  being  ex- 
clusive. 

6.  Code  Civ.  Proc.  §  1227,  provides  that,  when 
real  property  sold  under  execution  consists  of 
several  "known  lots  or  parcels,"  they  must  be 
sold  separately.  Section  32(!<>  states  the  legal 
presumption  that  official  duty  has  been  perform- 
ed. Held,  that  it  must  be  presumed  that  an 
officer  complied  with  the  statute  in  the  sale  of  a 
city  lot,  though  it  was  composed  of  two  parcels 
and  was  sold  in  gross,  since  tlie  parcels  may  not 
have  been  known,  or  may  have  been  offered  sep- 
arately and  sold  in  gross  only  after  it  was  found 
that  there  were  no  bidders  for  the  parcels. 

7.  An  agreement  whereby  judgment  creditors 
agreed  that  the  judgment  should  not  be  enforced 
till  a  claim  of  a  third  party  against  them  was 
settled  was  too  indefinite  as  to  time  to  be  en- 
forceable. 

8.  An  agreement  not  to  enforce  a  judgment  till 
a  claim  of  a  third  party  against  the  judgment 
creditor  should  be  settled  was  based  on  no  con- 
sideration. 

Appeal  from  District  Court,  Silver  Bow 
County;  Jno.  Lindsay,  Judge. 

Action  by  Ruth  A.  Burton  against  Henry 
Kipp.  From  an  order  granting  a  new  trial 
after  Judgment  of  nonsuit,  defendant  appeals. 
Reversed. 

This  action  was  brought,  under  section 
1310  of  the  Code  of  Civil  Procedure,  to  have 
detei-mined  an  adverse  claim  asserted  by  de- 
fendant to  lot  12  In  block  5  of  the  city  of 
Butte,  of  which  plaintiff  claims  to  be  the 
ow^ner.  It  is  in  form  an  action  quia  timet 
to  remove  a  cloud  upon  plaintiff's  title.  The 
complaint  alleges  that  the  plaintiff  Is  the 
owner  in  fee  and  in  possession  of  the  prem- 
ises; that  the  defendant  claims  some  right 
or  interest  therein  adverse  to  the  plaintiff, 
but  that  such  claim  Is  without  right.  It  then 
proceeds  to  allege,  in  substance,  that  the  only 
interest  the  defendant  has  In  the  property  is 
by  virtue  of  a  deed  executed  by  the  sheriff 
of  Silver  Bow  county  in  pursuance  of  a  sale 
thereof  by  said  sheriff  under  an  execution  Is- 
sued out  of  the  district  court  uiion  a  judg- 
ment recovered  by  the  defendant  against 
plaintiff  in  au  action  entitled  "Henry  Klpp  v. 
Ruth  A.  Burton  and  A.  A.  Burton;"  that 
said  judgment  was  rendered  and  ordered  en- 
tered on  April  0,  18!)G;  that  on  April  ICth, 
but  before  the  judgment  "was  properly  enter- 
ed, and  before  the  Judgment  roll  in  the  said 
action  was  made  up,"  the  defendant  caused 
an  execution  to  be  issued  thereon,  and  to  be 
levied  upon  said  property;  that  on  May  11th 
the  sheriff  sold  the  property,  and  that  it  was 
purchased  by  the  defendant  for  the  sum  of 
^429.65,  the  amount  of  the  Judgment,  with 


costs,  etc.;  that  the  sheriff  made  the  sale 
without  having  first  caused  notice  thereof  to 
be  posted  and  published  properly  as  required 
"by  the  statute;  that  the  price  received  was 
grossly  inadequate,  in  that  the  property  was 
worth  $5,000;  that  the  lot  consisted  of  two 
separate  and  distinct  parcels,  each  parce 
having  a  building  and  appurtenances  thereto, 
used  for  different  purposes,  but  that  the  sale 
was  made  of  the  whole  as  one  parcel;  that, 
at  the  time  the  said  Judgment  was  recovered 
against  plaintiff  by  defendant,  one  Rand, 
son-lu-law  of  plaintiff,  held  an  account  against 
the  firm  of  Klpp  Bros.,  the  defendant  being 
a  member  thereof,  amounting  to  $485;  that  it 
was  agreed  that,  inasmuch  as  this  account 
was  disputed,  nothing  would  be  done  toward 
the  enforcement  of  the  Judgment  against 
plaintiff  until  after  the>  settlement  of  the 
claim  of  Rand  against  the  firm  of  Klpp  Bros.; 
that  suit  was  brought  by  Rand  on  this  claim 
on  May  14th,  but  had  not  been  determined 
at  the  beginning  of  this  action;  that  the 
agreement  not  to  enforce  the  Judgment 
against  plaintiff  until  after  the  determination 
of  the  cause  of  Rand  v.  Klpp  Bros,  was  made 
with  defendant  by  Rand,  as  the  agent  of 
plaintiff,  and  that  the  issuance  of  execution 
and  the  sale  made  were  In  violation  there- 
of; that  before  the  commencement  of  this  ac- 
tion the  plaintiff  tendered  to  defendant  the 
full  amount  of  his  said  Judgment,  .with  inter- 
est and  costs  of  sale,  and  demanded  a  re- 
conveyance of  the  property,  but  that  he  had 
refused  to  accept  the  tender  and  accede  to  her 
demand;  and  that  she  has  paid  to  the  clerk 
of  the  district  court  said  amount  for  the  use 
of  the  defendant.  The  prayer  is  that  defend- 
ant be  required  to  set  forth  the  nature  of  his 
adverse  claim,  that  it  be  declared  without 
foundation,  and  that  plaintiff  have  general 
relief.  The  answer  puts  in  Issue  all  the  ma- 
terial allegations  of  the  complaint,  except 
that  the  defendant  bases  his  adverse  claim 
wholly  upon  the  sheriff's  deed,  as  alleged. 
This  is  admitted.  When  the  cause  came  on 
for  trial,  it  was  stipulated  by  counsel  that 
the  plaintiff  was  the  owner  and  in  possession 
of  the  property  In  controversy  down  to  the 
date  of  the  sheriff's  deed,  and  that  her  pos- 
session still  continues.  The  plaintiff  then  of- 
fered evidence  tending  to  show  that  tbe 
sheriff  failed  to  post  and  publish  notice  of 
the  sale  as  required  by  the  statute,  and  tlmt 
plaintiff  had  in  fact  no  notice  of  It;  that  the 
agreement  was  made,  between  the  plaintiff, 
through  Rand,  her  agent,  and  defendant,  for 
stay  of  execution,  as  alleged;  that  the  pro^ 
erty  consisted  of  separate  parcels  used  for 
different  purposes,  and  that  the  sale  was 
made  in  gross;  that  It  was  worth  $5,000  and 
sold  for  $429.65;  that  suit  was  actually  be- 
gun by  Rand  against  Klpp  Bros,  soon  after 
the  said  agreement  was  made;  that  tender 
had  been  made  by  plaintiff  and  refused  by 
defendant,  and  that  deposit  of  the  amount 
thereof  had  been  made  with  the  clerk;  and 
that  execution  was  issued  without  the  seal 
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of  tbe  court.  All  of  tbis  eyldence  was  exclud- 
ed by  tbe  court  upon  objection  by  defendant 
tbat  the  complnint  falls  to  state  a  cause  of 
action,  and  Judgment  was  entered  for  the 
defeudant.  Tbe  court  thereafter  sustained 
plaintifT's  motion  for  a  new  trial.  Defend- 
ant has  appealed.  The  ground  of  the  motion 
was  the  supposed  error  of  the  court  In  ex- 
cluding the  offered  evidence. 

C.  il.  Parr,  for  appellant  John  J.  McHal- 
ton,  for  respondent. 

BRANTLY,  C.  J.  (after  stating  the  facts). 
If  the  complaint  states  a  cause  of  action,  the 
district  court  was  right  in  ordering  a  new 
trial;  otherwise  the  order  must  be  reversed. 
The  question  for  decision  therefore  is,  are 
the  allegations  of  the  complaint  sufficient  to 
make  out  a  prima  facie  case  that  the  sale 
was  avoided  by  reason  of  the  Inadequacy  of 
the  price,  or  for  want  of  notice  by  the  sher- 
iff, or  because  the  property  was  sold  in  gross, 
or  by  reason  of  a  violation  by  the  plaintiff 
of  the  agreement  for  delay? 

1.  Before  noticing  these  features  of  the 
case,  we  remark  that  tbe  allegation  of  the 
complaint  touching  tbe  entry  of  Judgment  Is 
pregnant  with  the  admission  that  Judgment 
was  in  fact  entered  before  the  writ  was  Is- 
sued, for  the  allegation  is  that  the  Judgment 
was  not  properly  entered.  Wherein  the  en- 
try was  defective,  if  such  was  the  case.  Is  not 
pointed  out  There  is  presented  no  state- 
ment in  this  allegation  upon  which  an  issue 
of  fact  may  be  made.  It  is  merely  a  bald 
conclusion  of  law,  which  is  wholly  insuffi- 
cient. Touching  the  failure  of  the  clerk  to 
affix  the  seal  to  the  writ,  we  refer  to  the  de- 
cision in  the  case  of  Kipp  v.  Burton,  29  Mont 
— ,  74  Pac.  85,  wherein  it  was  held  that  the 
omission  of  this  duty  on  the  part  of  the  clerk 
rendered  the  sale  voidable,  not  void,  and 
that  in  any  event  the  defect  was  cured  and 
tbe  sale  validated  by  the  act  of  March  2, 1899 
(Sess.  Laws  1899,  p.  145).  Furthermore,  the 
complaint  does  not  refer  to  tbis  feature  of 
tbe  sale  as  a  ground  of  relief  In  this  action. 
Again,  the  statute  (Code  Civ.  Proc.  {  1210) 
declares  that  a  party  In  whose  favor  Judg- 
ment is  given  may  at  any  time  within  six 
years  afl^r  the  entry  thereof  have  a  writ 
of  execution  issued  for  its  enforcement  The 
making  up  of  the  Judgment  roll  required  by 
section  1196  is  not  made  a  prerequisite  to  the 
issuance  of  execution.  The  roll  must  be 
made  after  Judgment  has  been  entered,  not 
before.  If  the  writ  may  be  issued  at  any 
time  after  entry  of  Judgment,  it  may,  of 
course,  be  enforced,  whether  the  duty  en- 
joined upon  the  clerk  by  section  1106  has  or 
baa  not  been  performed.  Sharp  v.  Lumley, 
34  Cal.  611. 

2.  As  to  the  inadequacy  of  consideration: 
Tbe  requirement  of  the  statute  is  that  all 
•ales  of  property  under  execution  shall  be 
made  at  auction  to  the  highest  bidder.  Code 
CW.  Proc.  i  1227.    It  is  not  alleged  that  the 


sale  In  question  was  attended  by  any  irreg- 
ularity 00  the  part  of  the  sheriff  or  the  plain- 
tiff in  the  writ,  or  that  any  mistake,  surprise, 
accident  misconduct,  or  fraud  intervened,  by 
which  the  Inadequacy  of  price  was  brought 
about  There  Is  nothing  alleged  from  which 
even  a  remote  inference  can  be  drawn  that 
the  sale  was  not  properly  conducted,  in  the 
utmost  good  faith,  or  that  tbe  sheriff  or  the 
plaintiff  in  the  writ  did  anything  to  prevent 
competition  in  the  bidding.  So  far  as  the 
allegations  show  to  the  contrary,  the  small 
pi-ice  realized  may  have  been  the  result  of 
lack  of  bidders,  or  incumbrances  upon  the 
property,  or  a  variety  of  other  causes  over 
which  the  sheriff  and  the  plaintiff  had  no 
control,  or  with  which  tbey  had  no  connec- 
tion. The  plaintiff  had  the  right  to  collect 
his  Judgment.  lie  was  under  no  obligation 
to  bid  more  than  he  deemed  proper— certain- 
ly not  more  than  the  amount  of  bis  Judg- 
ment. He  was  at  liberty  to  act  as  he  chose 
In  the  matter;  leaving  it  to  others  to  bid 
above  him,  w  to  tbe  defendant  to  redeem 
within  the  statutory  time  for  redemption. 
This  provision  for  redemption  was  ample  pro- 
tection to  the  plaintiff  against  tbe  sacrifice 
of  her  property,  and  It  is  not  alleged  tbat  she 
did  not  have  the  knowledge  and  opportunity 
to  avail  herself  of  this  protection  before  the 
time  for  redemption  bad  expired.  Mere  in- 
adequacy of  price,  not  attended  by  circum- 
stances of  fraud,  misconduct  accident,  mis- 
take, or  surprise  tending  to  Influence  the  re- 
sult is  not  sufficient  to  Invalidate  such  a 
sale.  Otherwise  the  mere  lack  of  competitive 
bids,  or  the  Intervening  of  any  like  circum- 
stance whereby  the  price  realized  should  be 
deemed  inadequate,  would  be  sufficient  to 
render  questionable  the  title  obtained  by  sale 
under  execution.  First  Nat  Bank  of  Dead- 
wood  V.  Black  Hills  Fair  Ass'n  (S.  D.)  48  N. 
W.  852;  Holllster  v.  VanderUn  (Pa.)  30  Atl. 
1002,  44  Am.  St  Rep.  657;  House  et  al.  v. 
Robertson  (Tex.  Civ.  App.)  34  S.  W.  640; 
Carson  v.  Ambrose,  183  Pa.  88,  38  Atl.  508; 
Felton  v.  Felton  (Pa.)  34  Atl.  312;  Fullerton 
v.  Seiper,  34  Atl.  (N.  J.  Ch.)  080;  Smith  v. 
Randall,  6  Cal.  47,  65  Am.  Dec.  475;  Ingram 
V.  Belk,  47  Am.  Dec.  591;  Cent  Pac.  R.  R. 
Co.  V.  Creed,  70  Cal.  497,  11  Pac.  772.  This 
rule  obtains  generally  with  reference  to  Judi- 
cial sales,  as  well  as  to  sales  under  execu- 
tion, and  Is  applied  more  rigorously  in  those 
states  in  which  the  right  of  redemption  ex- 
ists. A  gross  Inadequacy  of  price  Is  com- 
petent so  far  as  it  goes,  to  establish  fraud; 
but  it  is  not  in  itself,  in  the  absence  of  other 
circumstances  tending  to  show  fraudulent  be- 
havior on  the  part  of  the  sheriff  or  the  plain- 
tiff in  the  writ  enough  to  warrant  the  pre- 
sumption that  tbe  sale  was  fraudulent 

3.  The  statute  provides  that  notice  shall  be 
given  by  posting  written  notices,  particularly 
describing  the  property,  for  20  days,  in  three 
public  places  in  the  township  or  city  where 
it  is  situated,  and  also  where  the  sale  is  to 
take  place,  which  may  be  at  the  courthouse 
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or  on  the  premises,  and  by  publication  of  a 
copy  thereof  once  a  week  for  the  same  pe- 
riod In  some  newspaper  published  in  the 
county.  Code  Civ.  Proc.  §  12'>5.  Section  1220 
declares  that  "an  officer  selling  without  the 
notice  prescribed  by  the  last  section  forfeits 
five  hundred  dollars  to  the  aggrieved  party, 
in  addition  to  his  actual  damages."  It  will 
be  observed  that  the  allegation  of  want  of 
notice  In  the  complaint  Is  also  pregnant  with 
the  admission  that  some  sort  of  notice  was 
given;  but,  assiiming  the  allegation  to  be 
sufficient  to  present  an  Issue  on  this  point, 
was  the  sale  therefore  void?  Counsel  for  re- 
spondent makes  the  contention  that  the  pro- 
visions of  section  1225,  supra,  are  mandatory, 
and  must  be  strictly  pursued.  This  is  the 
rule  in  some  of  the  states,  particularly  where 
sales  not  made  in  strict  conformity  with  the 
statute  are  declared  by  the  statute  itself  to 
be  void.  This  rule  prevails  in  Tennessee. 
Lafterty  t.  Conn,  3  Sneed,  221 ;  Loyd  v.  Ang- 
lln,  7  Yerg.  428.  But  in  the  absence  of  such 
a  provision  in  the  statute  Itself,  the  pre- 
ponderance of  authority  is  in  favor  of  the 
view  that  the  requirement  as  to  notice  Is 
directory  only,  and  that  the  failure  to  ob- 
serve it  does  not  avoid  the  sale  as  against 
a  purchaser  who  is  himself  free  from  fault. 
2  Freeman  on  Executions  (2d  Ed.)  S  280; 
Smith  V.  Randall,  6  Cal.  47,  (iij  Am.  Dec. 
475;  Blood  v.  Light,  38  Cal.  649,  99  Am.  Dec. 
441;  Frink  v.  Roe,  70  Cal.  290,  11  Pac.  820; 
Webber  v.  Cox,  0  T.  B.  Mon.  110, 17  Am.  Dec. 
127;  llayden  v.  Dunlap,  3  Bibb,  210;  Ware 
V.  Bradford,  2  Ala.  670,  30  Am.  Dec.  427; 
Brooks  V.  Rooney,  11  Ga.  423,  5<>  Am.  Dec. 
430;  Maddox  v.  Sullivan,  2  Rich.  K(i.  (S.  C.) 
4,  44  Am.  Dee.  2.34,  and  cases  eiteil  in  note. 

For  another  reason  the  sale  is  not  void  for 
want  of  notice.  If  we  construe  together  the 
sections  of  the  statute  cited  supra,  we  must 
conclude  that  it  was  the  Intention  of  the 
Legislature  to  provide  by  section  1220  an 
adequate  remedy  for  a  default  on  the  part 
of  the  sheriff  In  the  matter  of  notice.  The 
remedy  provided  is  not  that  the  sale  shall 
1)0  void,  but  that  the  sheriff  shall  forfeit  the 
sum  of  $500  to  the  aggrieved  party,  and,  be- 
sides, pay  such  damages  as  may  be  actually 
suffered  by  him.  This  remedy  must  be  deem- 
ed exclusive,  ujwn  the  theory  that  a  court  of 
e<iuity  will  not  interfere  when  the  remedy  at 
law  is  adequate.  Smith  v.  Randall,  6  Cal. 
47,  0."i  Am.  Dec.  47.>. 

4.  It  is  argued  that  the  lot  consists  of 
two  parcels— the  north  half  and  the  south 
half— and  that  the  sale  of  the  whole  as  one 
parcel  was  such  an  Irregularity  that  it  should 
be  held  to  vitiate  It.  Section  1227  of  the 
Code  of  Civil  Procedure  provides  that,  "when 
the  sale  Is  of  real  property  consisting  of  sev- 
eral known  lots  or  parcels,  they  must  be  sold 
separately."  It  also  providtw  that  In  such 
ease,  If  tlie  debtor  is  present  and  directs  the 
order  In  which  the  parcels  shall  be  sold,  the 
sheriff  shall  follow  such  direction.  Adopt- 
ing, for  the  purpose  of  this  case,  the  theory 


of  the  plaintiff  that  these  provisions  are 
mandatory,  and  that  a  sale  made  in  viola- 
tion of  them  is  void,  the  allegations  of  the 
complaint  are  not  sufficient  to  bring  the  case 
within  the  purview  of  the  statute.  The 
property  must,  under  Its  terms,  consist  not 
only  of  lots  or  parcels,  but  of  known  lots  or 
parcels.  It  might  be  In  a  particular  case 
that  the  situation  and  description  of  the 
lands  sold  woiUd  be  sufficient  to  indicate  that 
they  were  known  lots  or  parcels,  or  that  they 
were  of  an  area  so  great  in  extent  that  it 
would  be  the  manifest  duty  of  the  sheriff 
to  sell  them  In  parcels;  but  this  Inference 
would  not  be  indulged  with  reference  to  a 
single  lot  of  small  area  in  a  city,  such  as  is 
the  case  here.  The  law  presumes  that  offi- 
cial duty  has  been  performed  (Code  Civ.  Proc. 
§  3200),  and  this  presumption  must  be  In- 
dulged until  rebutted  by  sufficient  allegation 
and  proof.  So  far  as  the  pleadings  show, 
the  property  may  actxially  have  been  offered 
in  different  lots,  and  sold  In  grross  only  after 
It  was  found  that  there  were  no  bidders  for 
the  different  parcels.  In  such  case  the  sale 
may  lawfully  be  made  in  gross,  for  the  cred- 
itor is  not  to  be  foreclosed  of  his  effort  to 
collect  his  debt  by  the  mere  want  of  bidders 
for  the  different  parcels.  Here,  again,  the 
provision  for  redemption  affords  protection 
to  the  debtor;  and.  in  the  absence  of  a  spe- 
cific allegation  of  circumstances  tending  to 
show  that  plaintiff  was  prevented  from  avail- 
ing herself  of  this  protection,  she  should  not 
be  heard  to  complain. 

5.  The  last  point  made  Is  that  the  sale  Is 
void  because  made  in  violation  of  an  agree- 
ment on  the  part  of  the  defendant  with 
the  agent  of  the  plaintiff  that  the  judgment 
against  the  plaintiff  should  not  be  enforced 
until  the  settlement  of  the  claim  of  Rand 
against  the  firm  of  Klpp  Bros,  had  been 
made.  It  is  sufficient  to  say  of  this  agree- 
ment that  it  was  for  no  definite  time,  and, 
so  far  as  the  complaint  shows,  was  based 
ujion  no  consideration.  By  it  Rand  did  not 
bind  himself  to  bring  suit  against  Klpp  Bros., 
or  to  have  a  settlement  of  his  claim  with 
them  witliin  any  definite  time;  nor  did  the 
defendant  in  this  case  undertake  to  extend 
the  delay  to  any  definite  time  upon  any  con- 
sideration whatever.  The  agreement,  at 
most,  amounts  merely  to  a  voluntary  prom- 
ise on  the  i)art  of  Klpp,  without  considera- 
tion, to  extend  the  time  for  the  payment  of 
the  Judgment.  This  was  not  binding  iipon 
him.  Even  if  it  were,  the  plaintiff  does  n<»t 
allege  that  she  was  so  deceived  or  niisle^l 
by  the  agreement  that  she  for  that  reason 
failed  to  pay  the  judgment  against  her  or 
re<leem  the  property  after  the  sale. 

The  most  that  can  be  said  of  any  of  the 
defects  in  the  proceedings  of  the  sheriff  re- 
sulting In  his  deed  to  the  defendant  is  that 
they  rendered  the  sale  voidable  only.  Should 
this  he  conceded,  however,  the  plaintiff  Is 
not  entitled  to  relief,  for  the  reason  that  the 
act  of  the  Legislature  cited  supra  cured  ail 
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of  these  defects,  and  rendered  the  defend- 
ant's title  Rood.     KIpp  V.  Burton,  supra. 

The  evidence  was  properly  excluded.  It 
follows  that  the  order  must  be  reversed.  Ke- 
versed. 

MII^CRN  and  HOrJX>WAy,  JJ.,  concur. 


MESTAS  T.  DIAMOND  COAL  ft  COKE  CO. 
(Supreme  Court  of  Wyoming.     April  25,  1904. 

CONSTITVTIO.NS  —  CONSTRUCTION— PROSPECTIVE 
OPERATION  —  EXISTING  STATUTES  —  REPUG- 
NANCY—WRONGFUL  DEATH — AMOUNT  OF  BE- 
COVERY — LIMITATION. 

1.  A  constitutional  pi-ovision  that  the  Legisla- 
ture shall  not  pass  laws  of  a  certain  character 
operates  prosi)ectiveIy  only,  and  does  not  affect 
laws  already  in  existence,  unless  the  words  em- 
ployed show  a  clear  intention  that  the  provision 
shall  have  a  retroactive  effect. 

2.  Const.  18!K),  art.  10,  S  4,  providing  that  no 
law  shall  be  enacted  limiting  the  amount  of 
damages  to  be  recovered  for  causing  the  injury 
or  death  of  any  person,  was  prospective  only  in 
its  operation,  and,  under  article  21,  f  3,  provid- 
ing that  nil  laws  not  repugnant  to  the  Consti- 
tution shall  remain  in  force  until  repealed,  did 
not  supersede  or  reiJeal  Rev.  St.  1887,  §  23ftlb, 
previously  enacted,  limiting  a  recovery  in  ac- 
tions for  wrongful  death  to  $5,000,  on  the 
ground  of  repugnancy. 

Case  Reserved  from  District  Court,  Uinta 
C\)uuty:   David  H.  Craig,  Judge. 

Action  by  John  Mestas,  as  administrator  of 
the  estate  of  Joel  I^ahti,  deceased,  against 
the  Dhimond  Coal  &  Coke  Company.  On  re- 
sen-ed  questions  from  the  district  court. 

C.  C.  l>ey.  W.  L.  Maginnis,  and  W.  H. 
Braniel.  for  plaintiff.  B.  M.  Ausherman  and 
Itlchards  &  Ferry,  for  defendant 

rOTTER,  J.  This  case  requires  a  con- 
sideration of  the  following  reserved  ques- 
tions: 

First.  Was  section  3448  of  the  Revised 
Statutes  of  18i)0  a  valid  and  subsisting  stat- 
ute and  in  force  and  effect  as  the  law  of  the 
state  on  the  2.')th  day  of  February,  1001,  and 
is  said  statute  In  any  way  In  conflict  with  the 
Constitution  of  the  state? 

Second.  Was  section  3440  of  the  Revised 
Statutes  of  1889  a  valid  and  subsisting  stat- 
ute and  in  force  and  effect  as  the  law  of  the 
state  on  the  2.")th  day  of  February,  1901,  and 
Is  said  statute  in  any  way  lu  conflict  with 
the  Constitution  of  the  state? 

Third.  On  the  25th  day  of  February,  1001, 
and  at  the  time  of  the  commencement  of  this 
action,  was  there  a  statute  in  force  in  the 
state  of  Wyoming  creating  a  right  of  action 
for  death  by  wrongful  act? 

The  suit  was  instituted  February  21,  1003, 
by  John  Mestas,  as  admlnistratcHr  of  the  es- 
tate of  Joel  I^btl,  deceased,  against  the  Dia- 
mond Coal  &  Coke  Company,  a  corporation, 
to  recover  damages  In  the  sum  of  $15,000, 
alleged  to  have  been  sustained  for  the  use 
and  benefit  of  the  beneficiaries  of  said  Joel 
Lahtl,  deceased,  in  consequence  of  bis  death. 


through  defendant's  negligence,  while  em- 
ployed as  a  coal  miner  in  a  coal  mine  owned 
and  oi)erated  by  defendant  in  Uinta  county, 
in  this  state;  said  death  having  occurred,  as 
alleged.  February  25,  1001.  The  petition 
contains  averments  setting  out  the  acts  and 
omissions  of  the  defendant  which  are  deem- 
ed to  constitute  negligence  on  Its  part.  It  is 
also  averred  that  said  Lahtl  was  20  years  of 
age  at  the  time  of  his  death,  and  left  sur- 
viving him  a  wife,  aged  23  years,  and  two 
daughters,  aged  3  years  and  1  year,  respec- 
tively, all  of  whom  were  dependent  upon  the 
deceased  for  maintenance,  support,  and  edu- 
cation; and  that  said  deceased  was,  prior  to 
his  death,  of  good  health  and  strength  and 
industrious  habits,  was  able  to  suppoi^  him- 
self and  family  well,  and  was  earning  about 
$80  per  month.  The  reserved  questions 
arose  upon  the  consideration  of  a  general  de- 
murrer to  the  petition.  It  was  stipulated  in 
writing,  upon  the  submission  of  the  demur- 
rer, that  the  only  point  raised  thereby  Is  that 
there  is  not  and  was  not  on  February  25, 
1001,  any  statute  of  this  state  authorizing  an 
action  for  the  lieneflt  of  heirs  and  next  of 
kin  by  the  legal  representative  of  a  person 
killed  by  wrongful  act. 

The  sections  of  the  statute  mentioned  In 
the  reserved  questions  are  as  follows: 

"Sec.  3448.  Whenever  the  death  of  a  per- 
son shall  be  caused  by  wrongful  act,  neglect 
or  default,  and  the  act,  neglect  or  default  is 
such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain 
an  action  to  recover  damages  In  respect 
thereof;  then,  and  in  every  such  case,  the 
person  who,  or  the  corporation  which,  would 
have  been  liable  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured, 
and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amount 
in  law  to  murder  in  the  first  degree,  or  man- 
slaughter. 

"Sec.  3449.  Every  such  action  shall  be 
brought  by,  and  in  the  name  of,  the  iiersonal 
representative  of  such  deceased  person;  and 
the  amount  recovered  in  any  such  action 
shall  be  distributed  to  the  parties  and  in  the 
proportions  provided  by  law,  in  relation  to 
the  distribution  of  personal  estates  left  by 
persons  dying  intestate.  In  every  such  case, 
the  Jury  shall  give  sucb  damages  as  they 
shall  deem  fair  and  Just,  not  exceeding  five 
thousand  dollars,  and  the  amount  so  recov- 
ered shall  not  be  subject  to  any  debts  or  lia- 
bilities of  the  deceased;  provided,  that  evety 
such  action  shall  be  commenced  within  two 
years  after  the  death  of  such  deceased  i>cr- 
son." 

The  act  containing  these  two  sections  was 
enacted  by  the  Legislative  Assembly  of  the 
territory  of  Wyoming  December  16,  1871, 
and,  without  change  and  unrepealed,  they 
have  been  continued  as  a  part  of  the  statute 
law  of  the  territory  and  state,  unless  they 
are  to  be  considered  as  abrogated  or  repealed 


Digitized  by 


Google 


568 


76  PACIFIC  BBPORTKR. 


(Wyo. 


through  the  operation  of  certain  provisions 
of  the  Constitution  which  took  effect  Juiy 
10,  1890,  upon  the  aamlssiou  of  Wyoming  as 
a  state.  At  that  time  the  sections  were  em- 
braced In  the  Revised  Statutes  of  1887  as 
sections  2364a  and  23(>4b,  respectively. 

The  constitutional  provisions  that  are 
deemed  to  affect  the  question  involved  are  as 
follows: 

"For  any  Injury  to  person  or  pr<H)erty 
caused  by  wilful  failure  to  comply  with  the 
provisions  of  this  article,  or  laws  passed  in 
pursuance  hereof,  a  right  of  action  shall  ac- 
crue to  the  person  Injured,  for  the  damage 
sustained  thereby,  and  In  all  cases  in  this 
state,  whenever  the  death  of  a  person  shall 
be  caused  by  wrongful  act,  neglect  <*  de- 
fault, such  as  would.  If  death  had  not  en- 
sued, have  entitled  the  party  Injured  to  main- 
tain an  action  to  recover  damages  In  respect 
thereof,  the  person  who,  or  the  corporation 
which  would  have  been  liable.  If  death  had 
not  ensued,  shall  be  liable  to  an  action  for 
damoges  notwithstanding  the  death  of  the 
person  injured,  and  the  Legislature  shall  pro- 
vide by  law  at  Its  first  session  for  the  man- 
ner in  which  the  right  of  action  In  respect 
thereto  shall  be  enforced."    Article  9,  {  4. 

"No  law  shall  be  enacted  limiting  the 
amotmt  of  damages  to  be  recovered  for  caus- 
ing the  Injury  or  death  of  any  iierson.  Any 
contract  or  agreement  with  any  employe 
waiving  any  right  to  recover  damages  for 
causing  the  death  or  Injury  of  any  employ^ 
shall  be  void."    Article  10,  f  4. 

"All  laws  now  In  force  In  the  territory  of 
Wyoming,  which  are  not  repugnant  to  this 
Constitution,  shall  remain  In  force  until  they 
expire  by  their  own  limitation,  or  be  altered 
or  repealed  by  the  Legislature."  Article  21, 
J  3. 

"The  Legislature  shall  pass  all  necessary 
laws  to  carry  Into  effect  the  provisions  of 
this  Constitution."    Article  21,  |  14. 

The  constitutional  provision  first  above 
<inoted,  viz.,  section  4  of  article  9,  Is  found 
In  the  article  relating  to  mines  and  mining, 
while  the  provision  prohibiting  the  enact- 
ment of  a  law  limiting  the  amount  of  recov- 
ery for  causing  the  Injury  or  death  of  any 
person  Is  found  in  the  article  relating  to  cor- 
porations. The  other  provisions  are  contain- 
ed In  the  article  known  as  the  "Schedule," 
which  embraced  various  provisions  to  pre- 
vent Inconvenience  In  changing  from  terri- 
torial to  permanent  state  government. 

Both  parties  to  this  case  assume,  without 
argument,  that  the  clause  in  section  3449  lim- 
iting the  amount  of  recovery  to  $.5,000  Is  re- 
pugnant to  section  4  of  article  10  of  the  Con- 
stitution, which  prohibits  the  enactment  of 
any  law  limiting  the  damages  to  be  recovered 
in  such  an  action.  Relying  upon  that  proposi- 
tion, counsel  for  defendant  Insist  that  the  re- 
mainder of  the  section,  and  all  of  the  preced- 
ing section,  fall  with  the  implied  repeal  of  the 
clause  aforesaid,  and  that  section  4  of  article 
9,  which  provides  that  there  shall  be  a  right 


of  action  in  case  of  death  by  wrongful  act, 
neglect,  or  default.  Is  Ineffective  without  sub- 
sequent legislation  regulating  tlie  manner  In 
which  the  right  shall  be  enforced.  In  other 
words,  it  Is  strenuously  ai-gued  that  the  sec- 
tion Is  not  self-executing,  and  that,  since 
there  has  been  no  legislation  to  carry  Its  pro- 
visions Into  effect,  and  the  former  statute  is 
void  because  of  the  repugnancy  to  section  4 
of  article  10  of  the  limitation  clause,  there 
Is  no  provision  of  law  giving  the  right  to 
bring  such  an  action  as  the  one  at  bar.  Ou 
the  other  hand,  plaintiff's  counsel  argue  that 
the  remainder  of  the  statute  (sections  3448 
and  3449)  is  not  avoided  or  affected  by  the 
repugnancy  of  the  limitation  clause  to  the 
constitutional  prohibition  aforesaid.  They  in- 
sist that  the  provisions  creating  the  right 
of  action  still  continue  in  force,  and  that 
the  statute  now  authorizes  such  an  action, 
without  any  limitation  upon  the  amount  of 
damages  that  may  be  recovered.  They  seem 
to  further  contend  that  so  much  of  the  said 
statute  as  Is  not  repugnant  to  the  constitution 
was  practically  re-enacted  by  chapter  35.  p. 
157,  of  the  Laws  of  1890-91  (the  first  ses- 
sion of  the  State  Legislature),  which  declared 
that  all  of  the  Revised  Statutes  of  188".  and 
Session  Laws  of  the  years  1888  and  1890,  of 
the  territory,  in  so  far  as  they  do  not  con- 
fiict  with  and  are  not  repugnant  to  the  pro- 
visions of  the  Constitution,  were  in  full 
force  and  effect,  and  were  made  the  laws  of 
the  state,  except  in  so  far  as  they  have  l)een 
or  may  be  repealed,  or  amended  and  re-enact- 
ed, by  the  Legislature  of  Wyoming.  Grant- 
ing the  soundness  of  the  proposition  that  tlie 
limitation  clause  In  section  3449  is  repugnant 
to  the  Constitution  and  therefore  void,  tlio 
question  presented,  as  to  whether  It  would 
leave  us  with  any  statute  permitting  siu-h 
an  action  at  all,  would  be  interesting,  and  no 
doubt  diflJcult. 

Notwithstanding  that  the  able  counsel  rep- 
resenting both  parties  in  this  case  seem  to 
agree  that  the  provision  limiting  the  amount 
of  recovery  is  void,  we  think  the  responsi- 
bility attaching  to  this  tribunal,  as  the  court 
of  last  resort  on  all  questions  relating  to  the 
validity  and  Interpretation  of  the  statutes  of 
this  state,  cannot  well  l>e  avoided  by  accept- 
ing the  opinion  of  counsel  as  correct,  with- 
out giving  the  matter  at  least  some  consider- 
ation. We  do  not  question  the  absolute  sin- 
cerity of  counsel,  but  their  arguments  must 
be  viewed  in  the  light  of  the  supposed  Interest 
of  the  respective  parties.  The  defendant  la 
willing  to  concede  the  alleged  repugnancy, 
since  thereby  It  feels  able  to  swcceasfiillj- 
malntaln  the  entire  absence  of  liability  on  ita 
part,  while,  with  a  like  confidence  in  the 
validity  of  the  remainder  of  the  statute,  the 
plaintiff  seeks  to  recover  damages,  unham- 
pered by  any  statutory  limitation.  There  has 
been  no  decision  of  this  court  holding  the 
limitation  clause  to  be  void,  and  we  are  not 
aware  that  It  has  l)een  so  held  by  any  court 
in  this  state.    The  question  has  not  previous- 


Digitized  by 


Google 


Wyo.) 


MESTAS  V.  DIAMOND  COAL  A  COKE  CO. 


669 


ly  been  before  this  court.  But  we  understand 
that  it  has  been  directly  passed  on  In  two 
unreported  cases  In  the  federal  court  for  this 
district,  and  It  was  there  held  that  there  was 
no  repugnancy  between  the  statutory  limita- 
tion and  the  constitutional  provision,  for  the 
reason  that  the  latter  In  terms  prohibited  fu- 
ture legislation  only,  and  hence  the  entire 
statute  was  continued  in  force  by  virtue  of 
the  provision  of  the  schedule  above  quoted. 
The  question  was  first  decided  by  Circuit 
Judge  Caldwell,  In  charging  the  Jury  in  the 
case  of  Callahan,  Adm'x.  v.  Receivers  N.  P. 
Ky.  Oa  (July  12,  1895;  no  opinion  filed),  and 
later  by  Judge  Riner,  the  District  Judge, 
upon  a  motion  In  the  case  of  Nlsbet,  as  Adm'r, 
▼.  Kilpatrick  et  al.  (Feb.  20,  1902;  no  opinion 
filed).  The  motion  in  the  case  was  to  require 
the  petition  to  be  amended  by  reducing  the 
amount  of  damages  alleged  to  $o,000,  the 
largest  snm  recoverable  under  the  statute, 
and  It  was  sustained. 

It  is  evident  that,  unless  the  limitation 
clause  Is  void,  the  entire  statute  is  valid,  and 
a  right  of  action  exists,  but  subject  to  the 
limitation  as  to  amount  of  recovery.  We  con- 
ceive it  necessary,  therefore,  to  inquire 
whether  the  proposition  maintained  by  coun- 
sel in  that  respect  is  on  reason  and  authority 
sound,  and  warranted  by  a  proper  Interpre- 
tation of  the  constitutional  provision  which  is 
deemed  sufflcient  to  cause  the  alleged  con- 
flict. In  the  first  place,  we  believe  it  well 
settled  in  our  Jurisprudence  that  the  rule 
applies  with  almost,  if  not  quite,  equal  force 
to  constitutions  as  well  as  to  statutes,  that  a 
provision  will  operate  prospectively  only,  un- 
less the  words  employed  show  a  clear  inten- 
tion that  it  should  have  a  retrospective  ef- 
fect. Cooley's  Const.  I.lm.  02:  Garrlck  t. 
Chamberlain,  97  111.  620,  633:  8  Cyc.  745, 
747:  County  of  Allegheny  v.  Gibson,  90  Pa. 
397,  35  Am.  Rep.  670;  N.  C.  Goal  Co.  v.  C.  & 
I.  Co.,  37  Md.  .537.  And  by  a  long  line  of  de- 
cisions It  has  been  uniformly  held  that  con- 
Btltntionnl  provisions  to  the  effect  that  the 
Legislature  shall  not  pass  certain  laws,  or 
that  no  law  upon  a  certain  subject  or  for  a 
certain  defined  purpose  shall  be  enacted  or 
passed,  operate  prospectively  only,  and, 
while  they  prohibit  future  legislation,  they 
do  not  afTect  laws  already  in  existence  which, 
however,  would  be  void  If  enacted  subse- 
quently to  the  taking  effect  of  the  Constitu- 
tion containing  a  prohibitive  provision  ex- 
pressed in  that  manner.  State  ex  rel.  v. 
Lamouretuc,  3  Wyo.  731,  30  Pac.  243;  Board 
of  Commissioners  of  Fremont  Co.  v.  Perkins 
et  al..  5  Wyo.  166,  38  Pac.  91.5;  County  of  Al- 
legheny V.  Gibson.  90  Pa.  397,  35  Am.  Rep. 
670;  I«hlgh  Iron  Co.  v.  Lower  Macungle  Tp., 
81  Pa.  482;  Perkins  v.  Slack,  86  Pa.  270; 
Cass  V.  Dillon,  2  Ohio  St.  607;  Com'rs  v. 
Nichols,  14  Ohio  St  260;  Allbyer  v.  State, 
10  Ohio  St.  588;  People  ex  rel.  v.  Board,  etc., 
6  Colo.  202;  Slack  v.  Maysvllle  &  L.  R.  Co., 
13  B.  Mon.  1;  State  ex  rel.  v.  Macon  Co. 
Court,  41  Mo.  433;    State  ▼.  Barbee,  3  lud. 


258;  State  t.  Thompson,  2  Kan.  432;  Su- 
pervisors V.  Galbraith,  09  U.  S.  214,  25  L. 
Ed.  410;  New  Cent.  Coal  Co.  v.  Coal  &  Iron 
Co.,  37  Md.  537;  Covington  v.  East  St.  Louis, 
78  111.  548;  Meeker  v.  Chicago  Cast  Steel  Co., 
84  111.  276;  Garrlck  v.  Chamberlain,  97  111. 
620;  People  v.  Ry.  Co.,  89  N.  Y.  75;  City  of 
Covington  v.  Diet,  of  Highlands  (Ky.)  68  S. 
W.  660;  Douglass  v.  Harrisville,  9  W.  Va. 
162;  State  v.  O'Xeil  Lumber  Co.,  170  Mo. 
7,  70  S.  W.  121;  Winston  v.  State,  32  Tex.  Cr. 
R.  59,  22  S.  W.  138. 

The  schedule  of  the  Constitution  (article  21, 
§  3)  expressly  continued  In  force  all  laws 
then  in  force  In  the  territory  which  were  not 
repugnant  to  the  Constitution,  The  only  pro- 
vision of  the  Constitution  furnishing  any 
basis  for  the  alleged  repugnancy  is  that  em- 
braced In  section  4  of  article  10,  which  de- 
clares that  "no  law  shall  be  enacted  limiting 
the  amount  of  damages  to  be  recovered  for 
causing  the  injury  or  death  of  any  person." 
In  view  of  the  quite  uniform  construction 
placed  upon  slmilHr  language  In  the  various 
state  Constitutions,  as  well  as  the  evident 
meaning  of  the  words  themselves,  we  think 
it  must  be  held  that  the  prohibition  operates 
only  upon  future  legislation.  As  the  Consti- 
tution, then,  merely  commands  that  the  Leg- 
islature of  the  state  shall  not  pass  such  a 
law,  It  cannot  reasonably  be  said  that  a  law 
previously  passed  and  already  in  force,  and 
which  was  valid  when  passed,  and  had  not 
been  modified  or  repealed,  was  obnoxious 
to  the  constitutional  prohibition.  Hence  it 
would  be  continued  in  force  by  virtue  of  the 
section  in  the  schedule  above  refen^ed  to. 

This  question,  as  affecting  another  statute, 
has  been  heretofore  considered  in  two  cases 
by  this  court  In  State  ex  rel.  v.  I^amoureux 
et  al.,  3  Wyo.  731,  30  Pac.  243,  the  question 
was  whether  the  town  of  Lander  had  been 
legally  incorporated  without  the  consent  of  a 
majority  of  the  electors  residing  within  the 
district  Incorporated.  The  constitutional  pro- 
vision invoked  to  defeat  the  incorporation  is 
contained  in  section  2  of  article  13.  It  is 
there  provided  that  no  municipal  corporation 
shall  be  organized  without  the  consent  of 
the  majority  of  the  electors  residing  within 
the  district  proposed  to  be  Incorporated.  It 
Was  held  that  said  section,  in  connection  with 
the  preceding  section,  was  to  be  construed 
as  prohibiting  legislation  authorizing  such  In- 
corporation without  such  consent  and  that 
the  provision  referred  to  authorized  and  lim- 
ited future  legislation;  and  therefore  It  was 
concluded  that  they  did  not  defeat  the  op- 
eration of  previously  existing  laws  permit- 
ting iucori>oration  without  a  submission  of 
the  matter  to  a  vote  of  the  electors.  The 
Constitution  contains  provisions  for  the  for- 
mation and  organization  of  new  counties, 
and  it  was  held  that  the  provisions  are 
prospective  and  not  retroactive  In  their  op- 
eratlou,  and  that  the  legislation  it  speaks  of 
is  future  and  not  past  legislation.  Board  of 
Com'rs  T.  Perkins,  5  Wyo.  166,  38  Pac.  916. 
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In  Slack  t.  Maysville  &  L.  R.  Co.,  supra. 
It  was  said  by  the  Kentucky  Court  of  Ap- 
peals, in  discussing  tliis  question:  "If  the 
act  was  valid  under  tlie  former  Constitution, 
It  was  not  invalidated  by  the  subsequent 
withdrawal  or  restriction  of  the  power  to 
pass  similar  acts  in  future.  A  mere  restric- 
tion upon  the  future  exercise  of  an  acknowl- 
edged legislative  power  does  not  of  Itself 
affect  any  act  already  done  under  a  valid 
exercise  of  that  power,  nor  necessarily  im- 
pair any  right  or  authority  conferred  by  It. 
Such  restriction  operates  upon  the  legisla- 
tive power  as  afterwards  to  be  exerted,  and 
not  upcm  any  past  exertion  of  It." 

The  Constitution  of  Missouri  provided  that 
"the  General  Assembly  shall  not  autliorlze 
any  county,  city  or  town  to  become  a  stock- 
bolder  in,  or  to  loan  its  credit  to,  any  com- 
pany, association  or  corporation,  unless  two 
thirds  of  the  qualified  electors  •  *  *  shall 
assent  thereto."  And  all  statute  laws  then 
In  force  were  continued  In  force  by  another 
provision.  If  they  were  not  inconsistent  with 
tl»  Constitution.  It  was  held  that  the  re- 
striction above  quoted  was  a  limitation  on 
the  future  power  of  the  Legislature,  and  was 
not  intended  to  retroact  so  as  to  have  any 
controlling  application  to  laws  In  existence 
when  the  Constitution  was  adopted.  State 
ex  rel.  v.  Macon  Co.  Court,  supra. 

In  Colorado  the  Constitution  prohibits  the 
Legislature  from  passing  special  or  local 
laws  on  the  subject  of  the  removal  of  coun- 
ty seats,  and  It  was  contended  that  a  local 
special  law  previously  passed  for  the  re- 
moval of  a  county  seat  was  void  as  in  con- 
flict with  the  Constitution.  It  was,  however, 
held,  in  view  of  the  weight  of  current  au- 
thority on  the  question,  that  the  constitution- 
al prohibition  did  not  annul  or  affect  existing 
laws  of  the  character  prohibited.  People  ex 
rel.  V.  County  Com'rs,  supra.  And  there  are 
numerous  cnsos  to  the  same  effect  under  a 
similar  constitutional  provision. 

In  Maryland  it  was  held  that  the  prohibi- 
tion of  the  Constitution  against  the  creation 
of  corporations  by  special  act,  except  In  par- 
ticular cases,  was  intended  to  operate  only 
upon  future  legislation,  and  did  not  repeal 
piwlous  leRislative  acts,  nor  defeat  the  in- 
corporation of  a  company  which  had  not  ac- 
cejited  its  cliarter  until  after  the  adoi>tion  of 
the  Constitution  embracing  such  prohibition. 
Xew  Cent.  C.  Co.  v.  C.  &  I.  Co.,  supra. 

The  constitutional  provision  considered  In 
Supervisors  v.  (}albraith,  90  U.  S.  214,  25  L. 
Kd.  410,  was  of  the  same  character  as  that 
involved  in  the  Missouri  case  of  State  v. 
Macon  County  Court,  supra,  and  it  was  said 
by  tlie  court  that  the  language  of  the  sec- 
tion is  wholly  prosi)ective,  and  Is  a  restraint 
upon  the  Legislature. 

The  question  has  been  before  the  courts 
of  Pennsylvania  In  a  number  of  cases,  many 
of  which  are  referred  to  In  County  of  Al- 
legheny v.  Gibson,  supra.  In  the  case  of 
I'erkina  t.  Slack,  80  Pa.  270,  the  court  had 


under  consideration  the  effect  upon  previous 
laws  of  a  constitutional  provision  prohibit- 
ing the  Legislature  from  delegating  to  any 
special  commission  any  i>ower  to  make,  su- 
pervise, or  Interfere  with  any  municipal  im- 
provement, etc.  It  was  held  to  speak  for 
the  future  only,  and  was  not  Intended  to 
derogate  from  the  powers  granted  to  special 
commissions  created  prior  to  the  adoption  of 
the  Constitution. 

We  miglit  pursue  the  discussion  by  specific 
references  to  more  of  the  authorities,  but 
we  apprehend  that  we  have  gone  far  enough 
in  that  direction  to  illustrate  our  view  of 
the  constitutional  pi-ovlsion.  We  are  clear- 
ly of  the  opinion  that  It  has  no  further  ef- 
fect than  to  prohibit  tlie  Legislature,  after 
the  taking  effect  of  the  Constitution,  from 
enacting  any  law  limiting  the  amount  to  be 
recovered  in  the  kind  of  action  designated. 
It  does  not  repeal  or  affect  previous  legis- 
lation on  the  subject. 

When  the  constitutional  convention  met, 
the  provision  in  question  had  been  on  the 
statute  books  of  tlie  territory  for  many  years. 
Its  existence  must  have  been  known  to  the 
members  of  that  body,  among  whom  were 
many  lawyers  and  others  quite  familiar  with 
the  statute  laws  of  the  territory.  Had  It  been 
designed  or  intended,  not  only  to  lay  a  re- 
sti'ictlon  upon  future  legislation,  but  also  to 
abrogate  the  existing  statute,  they  could, 
and  it  is  reasonable  to  assume  that  they 
would,  have  done  so  by  the  employment  of 
apt  language  clearly  expressive  of  such  a 
purpose. 

We  have  not  overlooked  the  case  of  l.'tah 
Savings  &  Tmst  Oo.  v.  Diamond  Coal  &  Coke 
Co.  (Utah)  73  Pac.  5iM.  While  it  apiieara 
that  the  court  in  that  case  treated  the  limi- 
tation provision  in  section  3440  as  void  for 
repugnancy  with  the  Constitution,  we  think 
it  apparent  that  the  attention  of  the  learned 
court  was  not  particularly  Invited  to  a  con- 
sideration of  the  precise  question.  The  judg- 
ment appealed  from  was  for  ?750,  and  it  is 
quite  probable  that  the  repugnancy  was  con- 
ceded, and  that  the  points  mainly  discussed 
were  whether  that  left  any  statute  author- 
izing the  action.  Upon  that  question  the 
conclusion  of  the  court  was  that  the  repug- 
nancy of  the  limitation  clause  did  not  pre- 
vent the  remainder  of  the  sUitute  from  con- 
tinuing In  force. 

It  has  not  been  suggested  that  any  other 
part  of  sections  3448  and  344J)  Is  for  any  rea- 
son obnoxious  to  the  Constitution.  We  are 
therefore  of  the  opinion  that  said  sections 
were  valid  and  subsisting  statutes,  In  force 
and  effect  as  the  law  of  this  state  on  Feb- 
ruary 25,  1001,  and  are  not  in  any  way  in 
conflict  with  the  Constitution  of  the  state: 
and  it  follows  that  on  said  date,  and  at  the 
time  of  the  commencement  of  this  action, 
there  was  a  statute  in  force  creating  a  right 
of  action  for  death  by  wrongful  act. 

CORN,  C.  J.,  and  KXIGHT,  J.,  concur. 
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MARTIN  et  •!.  T.  PLATTE  VALLEY  SHEEP 

CX). 
(Sapreme  Court  of  Wyoming.    April  25,  1804.) 

PUBLIC  LARDS— OBAZINO  BIOHTO— INCLOBUBK— 
EFFECT  —  CATTtS  WANDEBINO  AT  LABOS — 
TBESPASEH-IRJUHOnOH— OROUHDft— DECKSB— 
BDLINQ  out  PUADINOa— HABULESS  EBBOB. 

1.  In  a  miit  for  injanction,  evidence  held  anf- 
ficlent  to  justify  a  decree  enjoining  defendants 
from  willfully  ariving  their  cattle  on  or  across 
plaintiff's  land  situated  witliin  an  inclosed  field, 
or  from  deliberately  herding  them  on  such  land 
for  the  purpose  of  watering  or  feeding  them. 

2.  Where  plaintiff  inclosed  with  its  private 
land  certain  land  belonging  to  the  public  do- 
main, and  defendants  gained  an  entrance  with 
their  cattle  into  the  indosure,  and  on  the  pub- 
lic land  therein,  in  a  peaceable  manner,  they 
did  not  in  so  doing  commit  an  unlawful  act. 

8.  No  actionable  trespass  is  committed  when 
cattle,  lawfully  running  at  large,  wander  on  and 
depasture  uninelosed  lands  of  a  private  owner, 
but  one  cannot  lawfully  and  knowingly  drive  his 
cattle  on  another's  premises,  although  they  are 
uninelosed. 

4.  A  decree  enjoining  owners  from  permitting 
their  cattle  to  wander  on  lands  oi  another 
which  are  not  inclosed  separate  from  government 
lands,  and  are  not  protected  by  any  bar  from 
the  Invasion  of  cattle  grazing  on  the  neighbor- 
ing government  land,  is  erroneous  as  in  effect 
restraining  such  owners  from  permitting  their 
cattle  to  run  at  large  on  government  land. 

6.  The  fact  that  one  who  turns  his  cattle  out 
to  grase  unrestrained  on  public  land  knows  that 
they  will  probably  wander  on  the  uninelosed 
premises  of  another  does  not  make  him  a  will- 
cnl  trespasser. 

6.  In  a  suit  to  enjoin  defendants  from  per- 
mitting their  cattle  to  graze  on  plaintitTs  land, 
any  arror  in  sustaining  a  demurrer  to  a  para- 
graph of  the  answer  alleging  that  plaintiff  had 
-constructed  a  fence  which  unlawfully  Inclosed  a 
large  body  of  public  land  was  not  prejudicial 
where  the  facts  alleged  as  to  the  fence  and  gov- 
-emment  lands  properly  brought  out  in  evidence 
under  the  denials  in  the  other  paragraph  of  the 
answer. 

7.  It  ia  no  defense  to  a  suit  to  restrain  defend- 
ants from  driving  their  cattle  on  plaintiffs  lands 
that  plaintiff  has  constructed  an  oniawful  fence 
tedosing  public  lands. 

&  In  a  suit  to  enjoin  defendants  from  driving 
their  cattle  over  plaintiff's  lands,  the  decree 
should  not  include  an  Injunction  as  to  lands, 
described  in  the  complaint,  several  miles  distant 
from  those  trespassed  upon,  and  as  to  which 
there  was  no  showing  that  defendants  had  in 
any  way  trespassed  or  threatened  so  to  do. 

Error  to  District  Conrt,  Laramie  County; 
iUcbard  H.  Scott,  Judge. 

Action  by  the  Platte  Valley  Sheep  Compa- 
ny against  Price  Martin  and  others.  There 
was  judgment  for  plaintiff,  and  defendants 
bring  error.    Modified. 

W.  R.  Stoll,  for  plalntUTa  In  error.  Van 
Orsdel  ft  BtirdiCk,  for  defendant  In  error. 

POTTER,  J.  This  action  was  Instituted 
November  23,  1900,  by  the  Platte  Valley 
Sheep  Company,  a  corporation,  against  Price 
Martin,  Winifred  Davis,  and  Oeorge  Bennett, 
to  obtain  a  decree  enjoining  the  defendants 
from  driving,  holding,  {grazing,  and  feeding 
tbeir  cattle  upon  any  of  the  lands  of  the 
plaintiff  described  in  the  petition,  and  from 
causing  said  cattle  to  consume  and  destroy 
Ote  grasses  and  herbage  growing  on  said 


lands,  and  also  from  threatening,  intimidat- 
ing, or  causing  Injury  to  the  employfia^ 
agents,  or  officers  of  the  plaintiff.  The  peti- 
tion alleges  that  plaintiff  is  the  owner  in  fee 
and  in  posBession  of  about  800  acres  of  land 
therein  described,  and  is  the  lessee  and  In 
irassesslon  of  certain  other  described  lands, 
amounting  to  about  6,000  acres.  It  other- 
wise appears  that  the  lands  claimed  under 
lease  belong  to  and  have  been  leased  from 
the  state.  It  is  further  alleged  that  the 
plaintiff  is  engaged  in  the  live-stock  busi- 
ness, the  successful  carrying  on  of  which  re- 
quires the  undisturbed  use  and  possession  of 
the  premises  aforesaid;  that  plaintiff's  cus- 
tom is  to  reserve  the  herbage  and  grasses 
growing  on  said  lands  for  the  grazing  and 
pasturing  of  Its  live  stock  thereon  during  the 
winter  months;  and  that  loss  or  destruction 
of  such  herbage  and  grasses  will  result  in 
serious  loss  to  the  plaintiff  by  the  starvation 
of  Its  live  stock.  It  is  thereupon  averred 
that  the  defendants,  and  each  of  them,  well 
knowing  the  lands  aforesaid,  and  the  bound- 
ary lines  and  location  thereof,  and  well 
knowing  the  facts  as  to  the  custom  and  ne- 
cessities of  the  plaintiff,  and  willfully  and 
maliciously  designing  and  Intending  to  an- 
noy, harass,  and  distress  the  plaintiff,  and 
maliciously,  intentionally,  and  deliberately 
designing  to  deprive  the  plaintiff  of  the  grass- 
es and  herbage  growing  on  said  lands,  and 
to  appropriate  the  same  to  their  own  use, 
have  habitually  and  continuously,  since  on 
or  about  the  IQth  day  of  November,  1900, 
trespassed  upon  said  lands  by  driving  and 
herding  1,000  head,  more  or  less,  of  defend- 
ants' cattle  thereon,  and  causing  them  to  eat 
and  destroy  such  grasses,  and  to  Interfere 
with,  pollute,  and  consume  the  water  supply 
provided  on  said  lands  by  plalntUI  for  tbe 
uses  of  Its  live  stock;  and  that  tbe  defend- 
ants are  without  any  title  or  claim  or  color 
of  title  to  any  of  said  lands;  that  defendants 
continue  to  so  trespass,  and  threaten  to  con- 
tinue the  same,  to  the  irreparable  injury  and 
loss  of  the  plaintiff.  It  Is  further  averred 
that  the  defendants  have  threatened  the  em- 
ployes of  plaintiff  with  bodily  harm  if  they 
shall  undertake  to  remove  their  cattle  from 
such  lands.  The  defendants  filed  separate 
answers,  each  admitting  the  corporate  char- 
acter of  plaintiff  and  plaintiff's  ownerslilp 
and  possession  of  the  lands  as  set  forth  and 
described  in  the  petition,  and  that  plaintiff 
Is  engaged  in  the  live-stock  business,  and  de- 
nying substantially  all  the  other  material 
averments  of  the  petition.  Upon  the  issues 
tbus  framed,  the  cause  was  tried  and  pro- 
ceeded to  final  judgment,  from  which  judg- 
ment the  defendants  have  come  to  this  court 
on  error. 

With  the  exception  of  two  small  tracts,  the 
lands  of  plaintiff  are  located  In  townships  80 
north,  ranges  67  and  68  west,  of  the  sixth 
principal  meridian.  The  greater  body  there- 
of comprises  the  eastern  tier  of  sections  In 
township  30,  range  68,  and  embraces  all  of 
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sections  1  and  36,  and  tbe  major  portion  of 
sections  12,  13,  ^,  and  23,  and  also  three- 
quarters  of  section  14.  The  lands  In  range 
67  embrace  the  greater  part  of  section  6, 
north  half  of  section  5,  and  certain  parts  of 
sections  7,  18,  33,  and  small  fractions  of  sec- 
tions 27,  28,  and  34.  The  evidence  discloses 
that  these  lauds  are  all  contained  within  an 
inclosure  constituting  what  the  witnesses  for 
plaintiff  designate  as  the  "Platte  Valley  Com- 
pany's pasture,"  which  pasture,  however,  in- 
cludes In  addition  considerable  government 
or  public  land.  Tbe  government  land  in  such 
inclosure  equals  at  least  in  quantity  the 
lands  to  which  plaintiff  lays  claim,  and  it 
may  slightly  exceed  that  quantity.  It  ap- 
pears without  contradiction  that,  before  the 
occurrence  of  the  acts  leading  up  to  this  ac- 
tion, the  plaintirr  had  constructed  a  fence  in- 
closing its  said  lands  in  tbe  two  townships 
named,  together  with  the  government  or  pub- 
lic lauds  aforesaid.  The  exact  location  of  the 
fence  was  not  ascertained  upon  the  trial,  but 
enough  appeared  to  show  the  location  ap- 
proximately. It  appears  that  the  North 
Platte  river  alclrts  the  western  part  of  sec- 
tions 25  and  36,  arriving  at  those  sections 
from  a  westerly  or  northwesterly  direction. 
Tbe  fence  is  all  constructed  on  the  northern 
or  eastern  side  of  that  river,  and  is  so  locat- 
ed that  it  takes  In  several  sections  of  gov- 
ernment land  on  both  tbe  west  and  east  side 
of  piaintifTs  lands.  On  the  west,  in  range  68, 
it  seems  probable  that  there  are  three  or  four 
sections.  If  not  more,  of  unappropriated  pub- 
lic land  of  the  United  States,  and  in  range 
67,  on  the  east  of  plaintiff's  lands,  there  is 
quite  a  body  of  public  lands  ranging  from 
three  to  five  miles  wide,  east  and  west,  and 
from  three  to  five  miles  long,  north  and 
south.  Interspersed,  however,  appear  to  be 
some  small  tracts  claimed  by  plalntlft  In  sec- 
tions 27,  28,  33,  and  34.  Generally,  at  least, 
none  of  plaintitT's  lands  are  otherwise  in- 
closed ;  that  is  to  say,  they  are  not  separated 
by  any  Inclosure  or  barrier  from  the  govern- 
ment lands  within  the  so-called  pasture.  All 
the  running  or  living  water  within  the  pas- 
ture Is  located  upon  lands  owned  or  leased 
by  the  plaintiff.  Gates  have  been  provided 
at  various  places  along  the  line  of  fence  for 
ingress  and  egress,  and  It  seems  that  the  in- 
structions of  the  company  were  to  leave  gates 
on  every  trail.  There  is  at  least  one  road, 
and  probably  others,  running  through  por- 
tions of  the  pasture,  and  over  parts  of  plain- 
tiff's lands,  used  habitually  by  the  public 
without  objection.  The  government  land 
within  the  pasture,  In  range  67,  comprises 
quite  a  body  of  contiguous  sections,  the  ap- 
proximate dimensions  of  which  have  already 
been  given. 

The  defendants  are  ranchmen,  each  owning 
a  herd  of  cattle,  neither  of  them,  we  under- 
stand, having  to  exceed  four  or  five  hundred 
head.  They  own  their  cattle  In  severalty, 
but  are  neighbors  residing  on  the  south  or 
west  side  of  the  North  Platte  river,  on  or  In 


the  yldnlty  of  section  35,  township  30,  range 
68,  and  hence  on  the  opposite  side  of  the 
river  to  plaintiff's  lands.  It  appears,  al- 
though there  is  no  evidence  of  an  agree- 
ment or  preconcerted  arrangement  to  that 
effect,  that  they  have  frequently  rounded  uf 
their  cattle  together,  and  it  is  to  be  fairly  un 
derstood  that  their  cattle usuallyrangetogeth- 
er.  Several  Instances  occur  in  the  testimony 
where  they  had  been  observed  together  worl£- 
ing  with  or  driving  bunches  or  herds  of  cat- 
tle apparently  composed  of  cattle  belonging; 
to  each,  or  at  least  to  more  than  one,  of  tbe 
defendants.  This  fact,  however,  Is  perhaps 
not  very  material  here,  as  no  question  of 
misjoinder  of  parties  is  suggested. 

With  the  exception  of  two,  or  possibly 
three,  instances,  the  testimony  does  not 
show  tliat  either  of  the  defendants  actually 
drove  or  held  cattle  upon  any  of  the  land!) 
of  plaintiff  for  grazing  or  feeding,  or  by  any 
overt  control  over  the  cattle  caused  them  to 
eat  the  herbage  or  grasses  upon  plaintiff's 
lands.  No  evidence  was  offered  in  support 
of  the  allegation  that  defendants'  cattle  pol- 
luted the  water  on  the  lands,  or  consumed 
it,  except  that  at  times  they  drank  of  such 
water.  Excepting  the  two  or  three  occa- 
sions above  referred  to,  the  acts  of  defend- 
ants in  driving  their  cattle  upon  the  lands  of 
plaintiff  consisted  in  driving  them  aerosjt 
and  over  portions  thereof,  either  in  taking 
them  home  or  getting  them  to  government 
land.  We  think  it  is  disclosed  by  tbe  testi- 
mony that  on  a  number  of  occasions  one  or 
more  of  the  defendants  drove  cattle  acrosa 
the  lands,  without  permitting  them  to  stay 
or  graze  thereon.  Such  acts  more  frequently 
occurred  with  respect  to  sections  24,  25,  and. 
36,  in  range  68.  It  was  possible  for  the  de- 
fendants, and  no  doubt  convenient,  to  drive 
their  cattle  across  the  river  and  over  these 
sections  to  the  government  land  on  the  other 
side,  although  it  Is  shown  that  they  could 
have  reached  government  land  without  cross- 
ing any  land  belonging  to  plaintiff.  How- 
ever, the  proof  shows  that  at  one  time,  short- 
ly before  the  commencement  of  this  suit, 
about  300  head  of  cattle  that  had  been  gath- 
ered by  defendants  outside  the  Inclosure 
were  driven  Into  it  and  upon  section  1,  in 
range  68,  and  held  there  at  least  14  hours. 
They  were  allowed  to  water  there  and  graze, 
and  afterwards  were  driven  west  upon  pub- 
lic land  in  the  inclosure  and  tume<l  loose. 
On  another  occasion  a  bunch  of  cattle  tvere 
driven  upon  land  in  section  33,  In  range  67, 
for  water,  and  the  fence  was  torn  down;  but 
It  appears  that  the  party  active  In  that  mat- 
ter claimed  a  homestead  on  the  section,  and 
that  plaintlflrs  fence  encroached  upon  It; 
and  It  also  appears  that  piaintifTs  employ<is 
at  once  proceeded  to  reconstruct  the  feme 
upon  piaintifTs  land,  and  thereby  excluded 
the  cattle  from  such  land  at  that  particular 
point. 

But  the  chief  contention  grows  oat  of  the 
fact  that  defendants  frequently,  if  not  indeed, 
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habitually,  drove  tbelr  cattle,  or  some  of 
them,  through  gates  In  the  fence  to  and  up- 
on government  land,  and  there  turned  tbem 
loose  and  left  them,  allowing  tbem  to  range, 
graze,  and  roam  at  will.  The  reason  that 
this  act  was  frequently  repeated  doubtless 
resulted  from  the  conduct  of  plaintUTs  em- 
ployes In  driving  the  cattle  from  the  Inclo- 
Bure.  Defendants  asserted  the  right  to  permit 
their  cattle  to  graze  upon  the  public  lands 
Inside  the  fence,  and  having  turned  them 
loose  there,  when  they  found  tbem  driven 
out,  they  again  drove  tbem  Into  the  Inclos- 
ure  upon  the  public  domain.  The  employes 
of  plainUfit  testify  that  they  never  drove  the 
cattle  of  defendants  off  the  public  lands,  but 
that,  whenever  they  discovered  them  tres- 
passing upon  the  lands  of  plaintiff,  they  did, 
according  to  Instructions,  drive  them  away 
from  those  lands;  but  it  is  shown  that  at 
least  on  some  occasions  the  cattle  so  found 
were  driven  entirely  out  of  the  inclosed  field 
by  men  in  plaintiff's  employ. 

It  is  no  doubt  establlsbed  by  the  proof 
that,  after  being  turned  loose  within  the  In- 
closure  upon  government  laud  (and  this  was 
done  at  times  within  a  mile,  or  even  half 
mile,  from  the  boundary  line  of  plaintiff's 
ground),  some  of  them  wandered  upon  such 
ground,  and  watered  and  grazed  there.  It 
may  be  conceded  that  this  occurred  frequent- 
ly. But  whenever  they  were  so  found  they 
were  driven  off  by  plaintiff's  employes.  The 
evidence  as  to  the  habits  of  cattle  when  so 
turned  loose  and  permitted  to  roam  at  will  is 
that  they  will  go  to  the  nearest  water  for 
the  purpose  of  satisfying  thirst,  and  a  knowl- 
edge of  such  habit  was  admitted  by  the  de- 
fendants when  testifying.  Therefore  it  is 
coutended  that  since  the  only  available  wa- 
ter within  the  Inclosure  is  located  upon  the 
lands  of  plaintiff,  and  the  latter  controls  the 
entire  water  supply  in  the  field,  the  acts  of 
defendants  in  turning  their  cattle  loose  with- 
in the  field,  although  upon  public  land,  were 
done  with  a  knowledge  that  they  would  nec- 
essarily roam  and  wander  upon  plaintiff's 
uninclosed  ground  therein,  and  not  only  ob- 
tain water  thereon,  but  eat  and  consume  the 
grasses;  and  It  is  argued  that  such  acts,  in 
consequence  of  the  facts  aforesaid,  amounted 
to  an  Intentional  and  deliberate  trespass  on 
the  part  of  defendants,  and  constituted  in 
legal  effect  a  driving  and  holding  of  the  cat- 
tle upon  plalntlfTs  lands.  It  is  said— and 
this  seems  to  be  supported  by  the  language 
of  the  decree— that  the  trial  court  took  that 
view  of  the  matter,  and  held  that  the  de- 
fendants had  committed  willful  trespass  on 
plaintiff's  lands  by  driving  them  inside  the 
Oeid,  and  then  leaving  them  without  re- 
straint, and  allowing  them  to  roam  at  will. 

There  Is  some  evidence  to  the  effect  that 
on  one  occasion  one  of  the  defendants  ut- 
tered to  an  employ^  of  plaintiff  a  threat  of 
bodily  injury  In  ease  he  should  drive  the  cat- 
tle away  from  plaintiff's  lands.  That  such 
a  threat  was  made  is  denied,  but  it  is  tes- 


tified on  the  part  of  defendants  that  they 
merely  demanded  that  there  be  no  interfer- 
ence with  their  cattle  while  on  public  land. 
They  also  deny  in  their  testimony  certain 
evidence  from  plaintiff's  witnesses  that  they 
had  stated  an  intention  to  put  their  cattle 
upon  land  in  the  inclosed  field,  regardless  of 
Its  ownership.  Whatever  purpose  may  have 
been  expressed  by  any  of  the  defendants, 
no  effort  was  made  to  show  that  there  bad 
been  any  overt  attempt  to  Inflict  bodily  harm 
upon  plaintiff's  employes,  nor  was  it  shown, 
except  upon  the  two  occasions  above  refer- 
red to,  and  possibly  one  other,  that  defend- 
ants, or  either  of  them,  had  either  driven 
and  held  cattle  upon  plaintifTs  lands,  and 
thereby  willfully  depastured  them,  or  had 
turned  them  loose  upon  such  lands. 

The  district  court  found  generally  for  the 
plaintiff,  and  decreed  that  the  "defendants, 
their  agents  and  employes,  be,  and  they  are, 
and  each  of  them  is,  hereby  permanently 
restrained  and  enjoined  from  In  any  man- 
ner driving,  herding,  holding,  grazing,  and 
feeding  the  said  defendants'  cattle,  or  any 
of  them,  upon  any  of  the  plaintiff's  lands; 
and  that  the  said  defendants  be  forever  and 
permanently  restrained  and  enjoined  from 
threatening,  intimidating,  or  causing  injury, 
of  any  character  whatsoever,  to  the  em- 
ployes, agents,  or  officers  of  the  said  plain- 
tiff; and  be  forever  permanently  restrained 
and  enjoined  from  in  any  manner  trespass- 
ing upon  the  said  lands  of  the  said  plaintiff" 
(describing  them).  And  the  plaintiff  was 
awarded  a  judgment  for  Its  costs. 

It  must  be  admitted,  we  think,  and  we 
understand  that  it  is  admitted,  that  the 
practical  effect  of  this  decree  is  to  prohibit 
the  defendants  from  turning  any  of  their 
cattle  loose  in  the  Inclosed  field,  whereby 
they  might  wander  or  drift  upon  any  of  the 
lands  of  plaintiff.  They  are  not  only  en- 
Joined  from  driving,  holding,  or  herding  their 
cattle  on  such  lands,  but  from  in  auy  manner 
grazing  or  feeding  them  thereon,  and  from 
in  any  manner  trespassing  on  the  lands.  So 
construed,  the  Judgment  requires  the  de- 
fendants to  actively  prevent  their  cattle  from 
going  or  straying  upon  any  of  the  lands  of 
plaintiff;  and  hence,  should  any  of  their  cat- 
tle be  upon  adjacent  lands,  however  lawful- 
ly, whether  the  fence  aforesaid  be  there  or 
not,  it  would  be  the  imperative  duty  of  de- 
fendants, in  compliance  with  the  decree,  to 
take  sufficient  measures  to  restrain  such  cat- 
tle from  straying  upon  plainttlTs  lands. 
And  that  is  the  contention  made  here  by 
counsel  for  defendant  in  error,  plaintiff  be- 
low. 

It  is  not  insisted  that  the  plaintiff  bad  a 
right  to  build  a  fence  inclosing  government 
lands,  nor  that  It  had  or  has  any  right  there- 
by or  In  any  other  manner  to  appropriate  to 
itself  the  exclusive  use  or  privilege  of  such 
lands.  It  is  not  denied  that  defendants  have 
a  lawful  right  to  drive  and  graze  their  cat- 
tle upon  the  public  lands,  whether  within  or 
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without  plaintiff's  incloeure;  but  It  is  ear- 
nestly argued  that  tliey  should  be  required 
to  prevent  the  cattle  from  following  their 
natural  propensity  to  wander  upon  plaintiff's 
land  in  search  of  water,  and  that  a  failure  to 
so  restrain  them  will  amount  to  a  willful 
trespass. 

We  are  of  the  opinion  that  there  is  suflS- 
olent  evidence  to  Justify  a  decree  enjoining 
defendants  from  willfully  driving  their  cat- 
tle upon  or  across  plaintiff's  lands  situated 
within  the  inclosed  field,  except,  possibly, 
along  such  roads  or  highways  thereon  as  may 
l>e  open  to  the  use  of  the  general  public,  or 
from  deliberately  holding  them  upon  the 
lands  for  the  purpose  either  of  watering  or 
feeding  them.  Whether  the  decree  ought  to 
have  gone  l)cyoDd  that  depends  upon  a  con- 
sideration of  the  point  aliove  stated.  In  this 
consideration  it  Is  to  be  remembered  that  the 
petition  does  not  allege  that  plaintiff's  lands 
are  or  were  inclosed.  No  reference  is  made 
in  that  pleading  even  to  the  fence  inclosing 
the  large  pasture.  The  right  asserted  by 
l)Iaintiff  is  not  grounded,  at  least  in  the  peti- 
tion, upon  any  peculiar  rights  supposed  to 
have  been  secured  in  consequence  of  plain- 
tiff's construction  of  an  exterior  fence  inclos- 
ing not  only  its  own  lands  but  a  large  Ixxly 
of  other  land  surrounding  it.  Indeed,  the 
proposition  contended  for  is  urged  by  coun- 
sel irrespective  of  the  existence  of  the  fence, 
or  its  confining  Influence  upon  cattle  inside 
the  field.  Counsel  maintain  that  where  the 
nearest  availatile  water  is  located  upon  the 
unindosed  lands  of  a  private  owner,  to  the 
Icnowledge  of  the  cattle  owner,  It  is  the  lat- 
ter's  duty  to  keep  his  cattle  that  are  at  large 
from  obeying  their  natural  instinct  and  wan- 
dering upon  such  land,  and  that  he  will  be 
guilty  of  an  actionable  willful  trespass  if  he 
should  default  in  tliat  duty.  It  is  only  neces- 
sary to  state  the  proposition  to  show  its  far- 
reaching  effects.  If  it  be  true,  then,  by  ac- 
quiring title  to  land  on  the  open  range  con- 
taining a  water  supply,  a  person  may,  though 
his  land  be  entirely  uniuclosed,  recover  dam- 
ages from  an  owner  of  cattle  upon  the  range 
which  may  stray  upon  tlie  land,  if  the  owner 
sliali  l)e  aware  of  the  possibility  or  proba- 
bility tliat  his  cattle  will  wander  to  and  up- 
on such  land  because  of  the  water  tlicre. 

There  is  no  attempt  In  this  case  to  deny 
that  all  stoclc  growers,  under  an  implied  li- 
con.se  from  the  government,  are  free  to  de- 
pasture and  graze  their  live  stock  upon  the 
public  lands,  where  they  are  left  open  and 
unindosed  by  the  government,  and  are  not 
made  subject  to  any  express  restrictions  or 
prohibitions  as  to  such  use.  That  such  a  li- 
cense and  right  exists  was  recognized  in  the 
leading  case  of  Buford  v.  Iloutz,  13.T  U.  S. 
:>1'0,  10  Sup.  Ct.  305.  33  L.  Ed.  018.  The  mat- 
ter was  referred  to  in  Ilecht  v.  Harrison,  5 
Wyo.  :i7!),  40  Tac.  30<i.  And  stringent  laws 
have  been  enacted  by  Congress  prohibiting 
the  con.struction  of  fences  upon  the  public 
lands  and  thereby  inclosing  them.    It  is  not 


contended  that  a  person  acquires  a  superior 
right  to  the  use  of  unappropriated  public  land 
by  merely  inclosing  it  with  a  fence.  We 
think  it  must  be  conceded  In  this  case  that 
if  defendants  gained  an  entrance  with  their 
cattle  into  the  inclosure,  and  upon  the  public 
land  therein,  in  a  peaceable  manner,  they 
were  not  unlawfully  there,  and  that  it  was 
not  unlawful  for  defendants  to  permit  tUeir 
cattle  to  graze  upon  or  run  at  large  upon  such 
public  land.  And  hence,  in  turning  cattle 
loose  upon  the  pul)lic  land,  the  defendants 
did  not  commit  an  unlawful  act. 

Before  proceeding  further  it  is  to  t>e  ob- 
served tiiat  the  case  would  not  be  different 
had  the  inclosure  been  still  larger,  and  em- 
braced within  It  a  much  larger  body  of  gov- 
ernment land.  It  appears  that,  outside  of 
the  supply  of  water  on  pialntilTs  land,  the 
nearest  water  to  defendant's  cattle  while  on 
range  07  was  at  least  three  miles  distant; 
and  it  follows,  if  the  contention  of  plaintiff 
be  sound,  that  it  might  have  enlarged  the 
inclosure  by  taking  into  it  considerably  more 
public  land,  and  required  defendants,  should 
their  cattle  be  at  large  upon  it,  to  use  active 
measures  to  prevent  such  cattle  from  tres- 
passing on  the  lands  of  plaintiff  otherwise 
unindosed.  It  follows,  too,  if  that  conten- 
tion be  sound,  that  the  rule  as  to  trespassing 
cattle  in  this  state  would  be  reversed  under 
such  circumstances  as  those  In  the  case  at 
l>ar. 

The  common-law  rule  requiring  the  owner 
of  cattle  to  confine  them,  or,  in  default  there- 
of, to  answer  for  any  damages  occasioned  by 
their  trespasses  upon  the  lands  of  another, 
is  abrogated,  or,  rather,  never  obtained,  in 
tills  state,  nor  in  the  other  Western  states. 
Indeed,  that  rule  was  either  not  adopted,  or 
has  been  abrogated  by  statute,  in  a  number 
of  other  states,  notably  in  Virginia,  West 
Virginia,  Mississippi,  and  Texas,  and  at 
times  in  the  lilstory  of  some  of  tlie  states  of 
the  East  and  Middle  West  a  different  rule 
was  held  to  obtain,  either  in  consetjuence  of 
custom  or  necessity  or  the  express  provision 
of  statute.  In  this  state  cattle  are  permitted 
to  run  at  large,  and  the  principle  in  force 
here  is  that  no  actionable  trespass  is  com- 
mitted when  domestic  animals  lawfully  run- 
ning at  large  wander  upon  and  depasture  the 
unindosed  lands  of  a  private  owner.  Cos- 
frlff  V.  Miller,  10  Wyo.  190,  08  Pac.  2(Ki; 
State  V.  Johnson,  7  Wyo.  51  "2,  54  Pac.  502; 
Hecht  V.  Harrison,  5  Wyo.  279,  40  Pac.  306. 
But  it  is  well  settled  that  this  principle  will 
not  permit  the  owner  of  such  animals  to 
willfully  and  knowingly  drive  them  upon  the 
premises  of  anotlier,  although  uninclo.sed. 
Cosfriff  V.  Miller,  supra,  and  cases  cited. 
Under  the  operation  of  the  principle  afore- 
said it  is  incumbent  upon  a  landowner,  in 
order  to  prevent  domestic  animals  lawfully 
at  large  from  wandering  and  tresimsslng 
tliereon,  to  properly  Inclose  his  land;  but  if 
he  allows  It  to  remain  unindosed,  and  the 
cattle  of  others  lawfully  at  large  wander 
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upon  and  depasture  It,  the  owner  of  such 
cattle  will  not  be  guilty  of  an  actionable 
trespass.  The  effect  of  the  contention  on 
behalf  of  defendant  In  error  Is  to  alter  or 
reverse  this  doctrine,  and  that  is  also  the 
effect  of  the  decree  In  this  case,  as  we  think 
it  is  to  be  reasonably  construed.  The  de- 
fendants are  in  effect  commanded  to  refrain 
from  permitting  their  cattle  to  run  at  large 
on  government  land;  and,  although  they  are 
not  restrained  from  grazing  their  cattle  on 
such  land,  they  are  required  to  prevent  them 
from  wandering  upon  the  adjacent  lands  of 
plaintiff,  which  are  not  inclosed  separate 
from  the  government  land,  and  are  not  pro- 
tected by  any  barrier  from  the  iovasion  of 
cattle  on  the  neighboring  public  land.  And, 
m<»«over,  since  plaintiff's  land  contains  the 
only  available  water  supply,  it  offers  a  con- 
stant temptation  to  such  cattle  to  go  upon  It 
To  the  extent  that  the  decree  so  operates,  It 
is  in  our  opinion  erroneous. 

In  the  Virginia  Case  of  Poindexter  v.  May 
(Va.)  34  S.  E.  971,  47  L.  R.  A.  588,  the  plain- 
tiff sought  to  enjoin  defendant  from  permit- 
ting his  cattle  to  trespass  on  plaintiff's  prop- 
erty. A  temporary  injunction  was  granted 
restraining  defendant  from  allowing,  permit- 
ting, or  suffering  his  cattle  and  horses  to  tres- 
pass upon  plaintiff's  premises.  On  final  hear- 
ing, how^ever,  tlie  injunction  was  modified  so 
as  to  restrain  defendant  from  turning  his  cat- 
tle and  horses  upon  the  lands  of  plaintiff  and 
the  court  refused  to  restrain  defendant  from 
permitting  or  suffering  them  to  trespass  on 
sueb  premises.  Both  parties  appealed,  and  the 
Court  of  Appeals  affirmed  the  decree.  The 
court  said:  "The  general  law  imposes  on  the 
landowner  no  obligation  to  fence,  but,  when 
land  Is  left  uninclosed,  the  owner  takes  the 
risks  of  trespass  thereon  by  the  animals  of 
others  running  at  large,  and  can  maintain  no 
action  for  trespass.  A  'lawful'  fence  is  nec- 
essarily a  condition  precedent  to  tlie  riglit  to 
recover.  The  statute  plainly  Indicates  this, 
and  to  hold  otherwise  would  annul  the  whole 
law  on  the  subject."  But  the  rule  was  also 
recognized  in  that  decision  that,  while  an 
owner  of  cattle  is  not  liable  for  the  passing 
of  the  cattle  of  their  own  accord  upon  the 
unfenoed  lands  of  another,  he  has  no  right  or 
authority  to  drive  them  there,  and  that  for 
such  conduct  he  is  answerable  for  damages. 
In  that  case  the  parties  were  owners  of  ad- 
jacent lands.  See,  also,  Baylor  v.  B.  &  O.  R. 
Co.,  0  W.  Va.  270. 

In  tlie  mnch-cited  case  of  Buford  t.  Houtz, 
13.3  TT.  S.  320,  10  Sup.  Ct.  305,  33  L.  Ed.  618, 
an  injunction  was  refused  on  the  ground  that 
its  effect  would  be  to  prevent  the  defendant 
from  grazing  his  sheep  upon  the  unappro- 
priated public  lands  of  the  United  States, 
and  woHld  practically  grant  to  the  plaintiff 
the  exclusive  use  of  sucli  lands. 

In  Washington  the  pasturing  of  sheep  on 
the  lands  of  another,  whether  inclosed  or  un- 
inclosed. is  made  nnlawful.  And  hence  it 
was  held  that  It  was  no  defense,  in  a  suit 


to  enjoin  such  pastiu-age,  to  allege  that  com- 
plainant's-lands  comprise  every  alternate  sec- 
tion, that  they  are  uninclosed,  and  that  It  is 
necessary  for  defendant's  sheep  to  pass  over 
them  to  reach  the  intervening  government 
sections,  although  the  facts  were  held  prop- 
er to  be  considered  In  fixing  the  limits  of  the 
injunction.  But  It  wos  said,  by  the  court  so 
holding,  that  the  case  of  Buford  v.  Houtz,  su- 
pra, would  be  conclusive  In  defendant's  fa- 
vor If  the  local  law  upon  which  that  decision 
rests  prevailed  in  the  state  of  Washington. 
N.  Pac.  By.  Co.  v.  Cunningham  (C.  C.)  89 
Fed,  594. 

It  was  said  In  Texas:  "Whether  the  de- 
fendant's cattle  were  rightfully  on  these 
5,000  acres,  or  not,  is  a  matter  that  does  not 
concern  the  plaintiff.  It  must  show  in  itself 
the  right  to  exclude  him.  If,  therefore,  de- 
fendant was  grazing  his  cattle  on  lands  from 
which  the  plaintiff  had  no  right  to  exclude 
him,  and  the  plaintiff  inclctsed  the  lands  and 
cattle  in  his  pasture  with  lands  of  its  own, 
it  cannot  complain  that  defendant's  cattle 
wander  over  on  its  tracts  and  graze  there- 
on. It  should  fence  around  on  the  lines  of  Its 
lands,  so  as  to  exclude  them  from  the  lands 
It  does  not  own,  or  aver  that  it  had  inclosed 
the  lands  not  owned  by  it,  and  was  in  posses- 
sion thereof,  and  that  defendant,  having  no 
right  to  possession  or  use  thereof,  forcibly 
broke  and  entered  Its  said  inclosure,  and  thus 
wrongfully  placed  his  cattle  thereon."  Cres- 
weli  Ranch  &  Cattle  Co.  v.  Scogglns,  15  Tex. 
Civ.  App.  373,  39  S.  W.  612. 

The  general  rule  prevailing  In  this  and  oth- 
er states  in  respect  to  cattle  numing  at  large 
is  Instructively  applied  in  the  following  cas- 
es: New  Orleans,  etc.,  B.  Co.  v.  Field,  4«> 
Miss.  573;  Jones  v.  Witherspoon,  52  X.  C. 
555,  78  Am.  Dec.  203;  Ely  v.  Rosholt  11  N. 
D.  559.  93  N.  W.  804:  Chase  v.  Cluise.  15  Nev. 
2.-.9;  Markin  v.  Priddy  (Kan.)  IS  Pac.  514; 
Oliver  V.  Hutchinson  (Or.)  69  Pac.  139.  1024; 
Addlngton  v.  Canfleld  (Okl.)  00  I*ac.  .•{.">.">. 

But  it  is  argued,  since  the  defend.ints  knew 
that  their  cattle  would  naturall.v  wander  up- 
on the  premises  of  plaintiff  if  they  allowed 
them  to  graze  unrestrained  upon  the  neigh- 
boring public  land,  their  action  in  turning 
them  at  large  upon  the  public  land  was  tanta- 
mount to  driving  them  upon  plaintiff's  prem- 
ises. This  argument  ignores  the  very  dis- 
tinction under  the  rule  l)etween  tlie  case 
where  cattle  at  large  wander  upon  uninclosed 
premises  and  where  their  owner  willfully 
drives  them  thereon,  and  practically  removes 
the  only  reason  for  the  rule  prevalent  here 
and  in  so  many  Jurisdictions  In  this  country. 
Every  person  knows  that  his  cattle  and  hoi-a- 
es  permitted  to  run  at  large  are  liable  to  roam 
upon  and  depasture  uninclosed  premises. 
One  who  turns  cattle  upon  his  own  unin- 
closed ground,  to  graze  at  will,  must  know 
that  they  will  prohably  wander  upon  the  ad- 
joining uninclosed  promises  of  his  neighbor,  if 
there  he  such;  and  yet  that  fact  has  not  been 
deemed  sufficient  to  constitute  him  a  willful 
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trespasser.  It  Is  In  Just  such  cases,  under 
the  doctrine  prevalent  here,  that  the  owner 
of  the  animals  has  been  held  not  liable  for 
the  Injury  caused  by  them. 

A  witness  for  the  plaintiff  was  asked  to 
state  the  number  of  cattle  which  could  be 
supported  upon  the  government  sections 
within  the  Inclosure,  for  the  period  during 
which  it  was  claimed  that  defendants  bad  al- 
lowed their  cattle  to  graze  thereon,  for  the 
evident  purpose  of  showing  that  the  quantity 
of  such  land  was  insufficient  to  maintain  de- 
fendants' cattle  for  that  period,  and  that  It 
would  therefore  follow  that  they  intended 
their  cattle  to  graze  upon  and  depasture 
plaintifTs  premises.  This  proof  was  Intro- 
duced, we  understand,  upon  the  theory  of  tl»e 
case  of  Lazarus  v.  Phelps,  152  U.  S.  81,  14 
Sup.  Ct.  477,  38  L.  Ed.  3'>3.  That  was  not  an 
Injunction  case.  That  action  was  brought  for 
the  rental  value  of  plaintiff's  lands  located  in 
a  large  field  containing  also  a  large  quanti- 
ty of  Intervening  land  of  defendant.  The  de- 
fendant overstocked  the  field,  which  the  court 
held  indicated  an  intention  on  his  part  to 
avail  himself  of  the  pasturage  of  plaintiff's 
lands,  and  therefore  that  the  facts  justified 
an  instruction  that,  if  defendant  had  over- 
stocked the  inclosure,  he  should  be  held  lia- 
ble to  the  piaintift  for  the  rental  value  of  the 
lands.  The  defendant,  it  seems,  was  in  pos- 
session of  the  field,  and  exercised  exclusive 
control  over  It  (see  liazariis  v.  Phelps,  150 
U.  S.  202.  15  Sup.  Ct.  271,  39  L.  Ed.  307), 
having  purchased  from  plalntlft's  lessees  all 
their  cattle  and  horses  within  the  inclosure, 
and  he  had  entered  into  some  negotiation 
with  plaintiff  to  lease  his  lands,  but  nothing 
came  of  it.  In  regard  to  the  facts  In  that 
case,  the  court  said  that  the  law  raKsed  there- 
from an  Implied  promise  to  pay  a  reasonable 
sum  for  the  use  and  occupation  of  the  lands, 
even  though  negotiations  for  a  new  lease  had 
proven  unsuccessful. 

There  is  not  much  evidence  in  the  case  at 
bar  concerning  the  amount  of  damage  done 
to  plalntilTs  premises  by  defendants'  cattle, 
or  as  to  the  extent  to  which  their  cattle  had 
grazed  upon  and  depastured  such  premises. 
It  appears  that  the  plaintiff  itself  kept  about 
100  head  of  cattle  in  the  pasture,  and,  witii 
its  consent,  an  employ^  pastured  about  200 
head  there.  But  conceding  that  enough  was 
shown,  upon  the  principle  announced  in  Laz- 
arus v.  Phelps,  supra,  to  render  defendants 
responsible  for  the  value  of  the  pasturage  of 
which  they  had  availed  themselves,  it  does 
not  follow  that  an  injunction  would  be  proper 
to  prevent  them  from  Incurring  such  liability, 
or  from  allowing  their  cattle  to  go  at  large 
upon  the  government  land.  It  is  not  to  be 
supposed,  from  anything  said  or  decided  in 
Lazarus  v.  Phelps,  that  the  court  would 
have  sustained  an  application  to  enjoin  Laz- 
arus from  allowing  bis  cattle  to  be  turned 
at  large  upon  his  own  land,  within  the  in- 
closed field,  merely  l)ecause  they  might,  and 
probably  would,  wander  upon  and  depasture 


the  lands  of  Phelps.  Whether  an  injunction 
would  have  been  deemed  an  appropriate  rem- 
edy to  prevent  the  overstocking  of  the  field 
by  one  owner,  or  to  limit  the  number  of  ani- 
mals that  such  owner  might  pasture  in  the 
field  without  violating  the  right  of  the  other 
owner  to  the  use  of  his  lands,  may  be  open 
to  conjecture,  but  clearly  we  think  the  case 
is  not  autliority  for  the  proposition  that  the 
one  owner  might  be  restrained  l)y  the  court's 
process  from  turning  any  of  his  live  stock 
wltliin  the  inclosure  and  upon  his  own  laud, 
and  thereby  afford  to  the  complaining  party 
the  exclusive  enjoyment  of  not  only  his  but 
the  other's  land  as  well. 

In  the  case  of  Cosfriff  v.  Miller,  supra, 
this  court  held  that  the  facts  disclosed  not 
only  an  intention  to  depasture  the  lands 
tliere  in  controversy,  but  that  they  had  been 
grazed  upon  and  depastured,  and  that  the 
sheep  had  l)een  knowingly  and  willfully  driv- 
en upon  the  land  by  herders;  and  In  that 
manner  caused  to  eat  the  grasses  growing 
thereon,  to  the  damage  of  the  landowner. 
The  chief  question  In  that  case  was  whether 
the  sheep  owner  had  a  right  to  go  upon  the 
premises  of  the  other  party  In  that  manner, 
in  conseijuence  of  tlie  latter's  failure  to  mark 
the  iMuuduries  of  his  land,  which  comprised 
a  numl)er  of  sections  alternating  with  gov- 
ernment sections.  It  was  held  that  the  fail- 
ure of  the  landowner  to  separate  bis  lan«l 
from  the  neighboring  government  land  by 
a  fence  or  other  barrier,  or  by  some  method 
of  marking  so  as  to  plainly  distinguish  tbeni, 
did  not  authorize  the  owner  of  sheep  to 
knowingly  and  deliberately  drive  and  herd 
his  sheep  thereon  and  depasture  the  prem- 
ises; and  the  facts  were  deemed  adequate 
to  prove  that  the  sheep  owner  had  so  driven 
and  herded  bis  sheep  upon  the  private  lands 
knowingly  and  intentionally.  That  was  an 
action  in  trespass  for  the  recovery  of  dam- 
ages. 

We  are  unable  to  avoid  the  conclusion  that 
the  decree  goes  too  far  in  this  case,  and.  In 
effect,  awards  to  the  plaintiff  below  the  use 
of  the  government  land  In  Its  inclosure.  to 
the  exclusion  of  Its  nelgblxM-s,  the  defend- 
ants, and  reverses  the  principle  recognized 
by  our  laws,  customs,  and  decisions. 

We  think  It  unnecessary  to  say  much  In 
regai-d  to  the  ruling  of  the  court  upon  the  de- 
murrer to  the  second  defense  of  the  answer. 
It  was  set  out  in  that  defense  that  the  plain- 
tiff had  constructed  the  fence,  bo  often  ad- 
verted to  in  this  opinion,  thereby  unlawful  iy 
inclosing  a  large  body  of  public  land,  and 
that  the  suit  was  brought  for  the  purpose  of 
unlawfully  excluding  the  defendants  from 
any  use  of  such  land;  and  it  was  therefore 
charged  that  the  action  was  not  instituted  in 
good  faith.  It  was  competent  to  show  tlM» 
whole  situation  under  the  denials  contained 
in  tlie  answer.  The  facts  alleged  as  to  the 
fence  and  government  land  were  brought  out 
in  the  evidence.  The  whole  situation  was 
apparently  before  the  court  by  proof,  and 
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the  error,  if  any,  Id  sustaining  the  demurrer, 
could  hardly  be  regarded  as  prejudicial.  But 
we  are  not  prepared  to  agree  that  the  de- 
murrer was  erroneously  sustained.  The  right 
to  relief  was  based  upon  the  alleged  fact  that 
defendants  had  driven,  held,  and  herded 
their  cattle  upon  the  lands  and  threatened 
to  continue  such  acts.  As  against  such  char- 
ges. It  Is  not  perceived  that  the  allegations 
demurred  to  constituted  a  defense.  The  fact 
that  plaintiff  had  constructed  an  nnlawful 
fence,  and  Inclosed  thereby  public  land, 
■would  not  Justify  the  defendants  In  the  com- 
mission of  a  willful  trespass  upon  plaintiff's 
lands  within  the  Inclosure. 

It  appears  that  the  petition  describes  as 
owned  by  the  plaintiff,  and  the  same  is  In- 
cluded In  the  decree,  the  northwest  quarter 
of  the  northwest  quarter  of  section  27,  In 
township  31  north,  of  range  69  west,  and 
the  north  half  of  the  northeast  quarter  of 
section  14,  in  township  29  north,  range  67 
■west.  It  Is  not  shown  that  these  premises 
are  embraced  in  the  Inclosure  aforesaid,  nor 
Is  there  the  slightest  evidence  that  defend- 
ants, or  either  of  them,  have  In  any  way 
tresi)assed  thereon,  or  threatened  to  do  so. 
They  are  respectively  situated  several  miles 
from  the  other  premises,  and  there  seems 
to  be  no  showing  to  Justify  extending  the  in- 
junction to  them. 

The  Judgment  will  be  modified  so  as  to 
perpetually  enjoin  the  defendants,  their  serv- 
ants, agents,  and  employes,  from  willfully 
and  knowingly  holding  or  actively  herding 
their  cattle  or  driving  them  upon  or  across 
any  of  the  premises  of  plaintiff  described  In 
the  petition  and  located  In  township  30 
north,  ranges  67  and  68  west,  except  driving 
them,  without  grazing,  along  any  public 
highway  across  said  premises,  and  in  other 
respects  the  Judgment  will  be  afSrmed. 

Modified. 

CORN,  C,  J.,  and  KNIGHT,  J.,  concur. 


CURRAN  V.  STATE. 
CSopreme  Court  of  Wyoming.    April  25,  1904.) 

UIKCENY— BECEIVINO  STOLEN  GOODS— CORPUS 
DELICTI  —  OWNEBSHIF — EVIDENCE — INFOBMA- 
TION  —  VARIANCE  —  SUBPLUSAGE— NAUE  OF 
THIEF — TBIAL — INSTBUCTIOS8— BEDUCTION  TO 
WBITINO— BBHABKS  OF  COUNSEL— UABMLESS 
EBBOB. 

1.  While  a  conviction  cannot  be  had  on  an 
extrajudicial  confession  of  defendant,  unless  cor- 
rotrarated  by  proof  aliunde  of  tlie  corpus  delicti, 
the  corpus  delicti  may  be  proven  by  circumstan- 
tial evidence,  if  it  be  shown  beyond  a  reason- 
able doubt. 

2.  The  sufiiciency  of  the  evidence  to  establish 
ttiat  a  crime  has  been  committed  is  for  the  jury. 

3.  In  a  prosecution  for  receivinK  stolen  goods, 
evidence  held  to  justify  the  jury  in  finding  that 
tbe  corpus  delicti  was  established  beyond  a  rea- 
sonable doubt. 

%  1.  S«e  Crtmlnal  Iaw,  vol.  14,  Cent.  Dtc  ii  1226, 
i226.  1269. 
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4.  In  a  prosecution  for  receiving  stolen  goods, 
evidence  heid  to  justify  a  finding  that  the  goods 
were  the  property  of  a  railroad  company,  as  al- 
leged. 

5.  Evidence  held  to  sustain  a  conviction  of 
receiving  stolen  goods. 

6.  There  was  no  variance  between  an  infor- 
mation charging  the  receiving  of  goods  which 
had  been  stolen  by  some  person  unlmown  and 
the  proof,  where  tiiere  was  nothing  in  the  i-ec- 
ord  to  stiow  that  the  prosecuting  attorney  knew 
when  he  filed  the  information  that  the  one  who 
it  developed  on  the  trial  had  stolen  them  was  tbe 
thief,  and  the  inference  from  the  fact  that  the 
information  charged  both  the  thief  and  the  re- 
ceiver jointly  with  larceny  and  receiving  was 
strong  that  he  had  no  sach  knowledge. 

7.  Under  Uev.  St.  1800,  §  4087,  providing  that 
whoever  buys,  receives,  conceals,  or  aids  in  the 
concealment  of  anything  of  value  which  has  been 
stolen,  embezsled,  or  obtained  by  false  pretense 

I  shall  be  punished,  etc.,  it  is  not  necessary  that 
the  information  state  either  the  name  of  the  per- 
son who  stole  the  goods,  or  from  whom  the  ac- 
cused received  them,  or  that  such  name  is  un- 
known, and,  if  alleged,  it  may  be  treated  as 
surplusage. 

8.  Under  Rev.  St.  1899,  i  4987.  providing 
that  whoever  buys,  receives,  conceals,  or  aids 
in  the  concealment  of  stolen  goods,  knowing 
them  to  have  been  stolen,  shall  be  punished,  etc., 
it  is  not  neces.sary  that  the  goods  be  stolen  in 
this  state,  but,  if  received  by  one  within  the 
state,  with  the  necessary  guilty  knowledge,  such 
person  is  liable  to  prosecution,  though  the  theft 
occurred  in  another  state. 

9.  In  a  prosecution  for  receiving  stolen  goods, 
a  charge  that  the  mere  fact  that  the  property 
stolen  was  found  under  the  house  where  de- 
fendant roomed — such  house  being  occupied  by 
several  others  beside  defendant — was  not  such  a 
posses.sion  as  to  cast  upon  defendant  the  burden 
of  explaining  how  the  goods  came  to  be  in  that 
place,  was  properly  refused  as  misleading,  where 
there  was  evidence  other  than  that  of  the  place 
where  the  goods  were  found  tending  to  connect 
defendant  with  possession,  and  the  instruction 
ignored  such  evidence. 

10.  In  a  prosecution  for  receiving  stolen  goods, 
the  refusal  of  a  charge  that  certain  facta  did 
not  east  upon  defendant  the  burden  of  explain- 
ing bow  the  goods  came  to  be  in  the  place  where 
they  were  was  not  prejudicial,  where  defendant 
did  not  offer  any  explanation,  and  denied  all 
knowledge  of  the  goods  or  their  concealment. 

11.  Under  Rev.  St.  1899,  §  5371,  providing  that 
in  criminal  trials  the  charge  shall  be  reduced  to 
writing  by  the  court  if  either  party  request  it, 
it  is  not  obligatory  that  the  charge  be  in  writing 
unless  such  a  request  is  made. 

12.  In  a  prosecution  under  an  indictment  char- 
ging larceny  and  the  receiving  of  stolen  goods, 
any  error  in  remarks  of  the  prosecuting  attor- 
ney in  stating  the  law  as  to  tbe  venue  in  the 
crime  of  larceny  was  not  prejudicial,  where  de- 
fendant was  not  convicted  of  larceny,  but  of 
receiving  stolen  goods. 

Error  to  District  Court  Laramie  County; 
Richard  H.  Scott,  Judge. 

John  F.  Currau  was  convicted  of  receiv- 
ing stolen  goods,  and  brings  error.    Affirmed. 

Marion  A.  Kline,  for  plaintiflf  In  error.  J. 
A.  Van  Orsdel,  Atty.  Gen.,  for  the  State. 

POTTER,  J.  The  plaintiff  in  error,  John 
F.  Curran,  was  tried  upon  an  information 
filed  against  him  and  one  L.  G.  Drake,  char- 
ging in  the  first  count  the  larceny  of  cer- 
tain goods  of  the  Union  Pacific  Railroad 
Company,  of  the  value  of  $365.05,  and  in  the 
second  count  the  felonious  receiving  of  said 
goods,  knowing  them  to  have  been  stolen. 
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It  appears  from  an  Indorsement  on  the  In- 
formation that  Drake  pleaded  guilty  to  both 
counts.  The  plaintiff  In  error  was  convict- 
ed on  the  second  count,  and  the  value  of  the 
goods  received  was  found  to  be  $3(35.05. 

It  Is  contended  that  the  evidence  Is  Insuf- 
ficient to  support  the  verdict.  One  of  the 
points  Insisted  on  in  this  connection  is  that 
there  is  not  sufficient  evidence  to  establish 
the  corpus  delicti,  outside  the  confession  of 
the  prisoner.  While  it  Is  well  settled  in  this 
country  that  a  conviction  cannot  be  had  on 
the  extrajudicial  confession  of  the  defend- 
ant, unless  corroborated  by  proof  aliunde  of 
the  coipus  delicti,  it  is  not  indispensable 
that  the  corpus  delicti  shall  be  proved  by  di- 
rect and  positive  evidence.  The  proof  for 
that  purpose  need  not  amount  to  a  certainty. 
It  is  only  required  that  It  be  shown  beyond 
a  reasonable  doubt.  Like  any  other  fact;  it 
may  be  established  by  circumstantial  evi- 
dence; and  it  is  sufficient,  if  there  be  such 
extrinsic  corroborating  circumstances  as  will, 
In  connection  with  the  confession,  show  the 
prisoner's  guilt  beyond  a  reasonable  doubt. 
Whart.  Cr.  Ev.  §  632;  6  Ency.  L.  (2d  Ed.) 
582,  583;  WInslow  v.  State,  76  Ala.  42,  5 
Am.  Cr.  R.  43;  Smith  v.  State,  17  Neb.  358, 
22  N.  W.  780;  Williams  v.  People,  101  III. 
382;  Johnson  t.  Commonwealth,  81  Ky.  325, 
4  Am.  Cr.  R.  140;  Dalzell  v.  State,  7  Wyo. 
450,  53  Pac.  207.  The  conclusiveness  of  the 
evidence  to  establish  the  fact  that  a  crime 
has  been  committed  Is  for  the  Jury  to  deter- 
mine. It  was  not  competent,  therefore,  for 
the  state  to  establlBh  the  fact  that  the  goods 
had  been  stolen  by  defendant's  confessions 
alone.  But  the  prosecution  did  not  rely 
solely  upon  the  confession  of  the  prisoner 
for  proof  of  that  fact. 

The  goods  alleged  to  have  been  stolen  con- 
sisted of  merchandise,  such  as  suit  cases,  or 
"grips,"  as  they  are  occasionally  called  in 
the  evidence,  shoes,  hats,  caps,  shirts,  cloth- 
ing, and  various  other  articles  of  wearing 
apparel.  They  were  in  the  courtroom  In  the 
presence  of  the  Jury  at  the  time  of  the  trial, 
and,  from  various  expressions  In  the  testi- 
mony, It  Is  apparent  that  they  were  new 
goods,  and  such  as.  In  the  usual  course  of 
business,  might  be  the  subject  of  transpor- 
tation by  the  railroad  company  from  a  man- 
ufacturer or  Jobber  to  a  dealer.  Before  the 
Introduction  of  the  prisoner's  confession.  It 
had  been  shown  by  testimony  that  various 
articles  similar  to  those  shown  at  the  trial 
had  been  missed  by  the  railroad  company 
from  its  freight  trains,  and  that  the  goods 
in  question  had  been  found,  packed  in  the 
suit  cases  and  in  sacks,  and  secreted  In  a 
cellar  of  the  house  where  the  two  defendants 
lived.  Officials  of  the  company  testified  that 
the  office  at  Cheyenne  had  for  some  time 
been  flooded  with  reports  showing  that  such 
goods  were  missing  from  freight  trains  upon 
arriving  at  Cheyenne  from  the  East.  The 
two  defendants  were  employed  as  brake- 
men  for  the  company;   both  working  on  the 


same  freight  train,  between  Sidney,  Neb., 
and  Cheyenne,  In  this  state.  The  witnesses 
for  the  state  were  unable  from  personal 
knowledge  to  identify  any  of  the  Individual 
articles  so  found  and  exhibited  at  the  trial 
as  having  been  the  articles  taken  or  stolen 
from  the  trains  of  the  company,  but  they 
were  able  to  say  that  articles  of  the  same 
character  had  been  taken,  or,  rather,  as  they 
expressed  it,  "such  goode"  had  been  missing 
from  the  trains;  and  one  of  the  w^Itnesses — 
a  special  agent  of  the  company,  who  had 
assisted  in  finding  the  goods— stated  that  he 
was  at  the  time  looking  partlculaiiy  for  the 
dress-suit  cases  that  were  found,  and  which 
play  an  Important  part  in  the  confession. 
The  goods  were  found  under  most  suspicious 
circumstances.  They  were  found  by  offi- 
cers while  searching  for  the  missing  goods  in 
a  cellar,  and  under  such  circumstances  as  to 
leave  no  room  for  reasonable  doubt  that  they 
had  been  placed  there  by  some  one  for  the 
purpose  of  concealment.  Moreover,  the  cel- 
lar where  they  were  discovered  was  under  a 
house  occupied  by  two  freight  brakemen 
who  were  employed  on  the  route  from  which 
such  goods  had  been  missed.  This  house,  it 
appears,  was  occupied  by  Drake  and  wife 
and  a  man  named  Dilley  and  his  family — 
Mr.  and  Mrs.  Dilley  being  the  parents  of 
Mrs.  Drake— and  Curran,  the  plaintiff  in  er- 
ror, occupied  a  room  in  the  house.  The  size 
of  the  house  is  not  specifically  mentioned, 
but  it  was  evidently  not  a  large  one.  We 
have,  then,  the  above  undisputed  facts,  in- 
dependent of  the  prisoner's  confession,  and 
clearly  they  strongly  tend  to  show  that  the 
goods  had  been  stolen  from  the  company. 

Where  a  prisoner  was  charged  with  the 
larceny  of  a  steer,  it  was  said  in  Dalzell  v. 
State,  7  Wyo.  450,  53  Pac.  297,  that  the  fact 
that  the  animal  was  missing,  and  that  cer- 
tain remains  were  found,  corresponding  in 
description  with  the  lost  animal,  was  direct 
evidence  tending  to  prove  the  corpus  delicti, 
and  the  only  question  was  as  to  Its  suffi- 
ciency, and  that,  although  the  loss  and  sub- 
sequent finding  of  the  property  will  not  in 
all  cases  prove  or  tend  to  prove  the  corpus 
delicti,  yet  the  loss  and  even  Imperfect  iden- 
tification of  it  in  the  possession  of  the  ac- 
cused, together  with  incriminating  circum- 
stances of  misstatement  and  concealment, 
may  not  only  identify  the  guilty  person,  but 
satisfactorily  establish  the  corpus  delicti. 

Shortly  after  the  goods  were  discovered, 
they  were  taken  to  the  citj'  Jail  and  shown  to 
Curran,  who  had  been  arrested,  and  was  con- 
flne<l  there,  and  he  was  questioned  concern- 
ing his  connection  with  them.  During  the 
conversation  that  then  occuiTed  there  were 
present,  besides  Curran:  H.  L.  Anderson  and 
H.  I.  Roth,  officials  of  the  company;  Tim 
Keillber,  a  special  agent;  A.  D.  McNeil,  city 
policeman;  and  Conrad  Lucke,  a  stenog- 
rapher. All  of  these  persons  testified  at  the 
trial,  and  their  testimony  as  to  Curran's  state 
mcnts  is  in  substantial  accord.    Kelliber  and 
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McNeil  had  discovered  the  goods,  and,  before 
finding  them,  had  made  a  search  of  Curran's 
room,  where  they  found  a  few  articles,  con- 
sisting of  shirts  and  underwear,  but  it  Is  not 
very  clear  whether  they  were  among  the 
goods  present  at  the  trial.  At  the  time  of  the 
conversation  at  the  Jail,  the  witnesses  agree 
that  the  various  articles  In  the  suit  cases  or 
grips  were  In  the  same  condition  as  when 
discovered,  and  some  of  them  testified  that 
the  contents  of  the  suit  cases  were  shown  in 
Curran's-  presence.  Kelllher  testified  that 
Currnn  admitted  that  he  knew  that  the  goods 
then  before  him  (being  all  that  had  been 
found  in  the  cellar)  had  been  stolen  by 
Drake,  and  that  he  helped  Drake  to  carry  the 
three  grips  from  the  caboose  to  the  house; 
that  he  stated  that  they  were  carried  from 
the  Union  Pacific  yards  in  Cheyenne,  having 
been  stolen  on  the  train,  and  put  in  the  ca- 
boose, and  from  there  taken  to  the  Drake 
residence.  Upon  the  witness  being  asked 
whether  the  dress-suit  cases  were  stated  by 
Curran  to  have  been  carried  from  the  train 
to  his  room,  and  whether  that  meant  the  con- 
tents, also,  he  testified:  "That  is  the  way 
they  were.  I  pointed  them  out  to  him,  and 
asked  him  if  he  knew  where  Drake  got  them. 
We  were  talking  about  his  taking  them  from 
the  cars."  And  further:  "Mr.  Curran  told 
me  that  after  the  train  was  put  away— after 
the  caboose  was  standing  in  the  yards— they 
carrie<l  them  to  Drake's  house."  This  wit- 
ness, as  well  as  the  others  who  were  present 
at  the  conversation,  testified  that  Curran  ad- 
mitted it  to  have  been  a  mistake  on  his  part 
not  to  have  notified  his  superior  officers  that 
stealing  was  going  on,  and  that,  bad  he  done 
to,  tlie  stealing  might  have  been  stopped. 
Mr.  Anderson  testified  on  this  subject  as  fol- 
lows: "The  defendant  admitted  to  me,  in 
answer  to  a  question,  that  he  had  helped 
carry  the  grips  that  we  see  before  us  now 
from  the  caboose  to  the  house  occupied  by 
Drake."  And  in  answer  to  a  further  question, 
if  he  knew  at  the  time  the  goods  were  stolen, 
he  said  yes,  and  that  "Drake  stole  them. 
Drake  took  the  goods,  and  he  simply  helped 
to  carry  tliem  from  the  caboose  to  his  house, 
but  he  admitted  that  he  knew  the  goods  had 
been  stolen  by  Drake  at  the  time  he  carried 
them."  The  testimony  of  Roth  and  McNeil 
does  not  differ  substantially  from  that  of 
Kelliher  and  Anderson.  All  these  witnesses 
mention  a  mackintosh  as  having  been  re- 
ferred to  during  the  conversation,  and  they 
testified  that  Curran  said  that  Drake  had 
that,  or  that  "he  had  seen  Drake  with  it" 
Mr.  Lucke  took  down  the  conversation  In 
shorthand,  and  he  used  either  his  notes,  or 
a  transcription  thereof,  to  refresh  his  mem- 
ory as  to  the  exact  language  used.  He  was 
not  asked  to  give  the  entire  conversation, 
but  what  he  did  testify  to  he  most  positively 
stated  was  strictly  accurate.  His  statement 
of  the  confession  is  as  follows:  "He  was  told 
that  in  his  room  there  was  found  some  silk, 
and  asked  where  he  got  that,  and  said  he  got 


that  from  Brakeman  Miller,  who  rpome^  with 
him  at  the  time.  In  regard  to  the  mackintosh, 
he  was  asked  if  he  ever  saw  the  mackin- 
tosh. He  snld  Drake  had  the  mackintosh. 
Then  he  was  pointed  out  these  three  grips, 
and  was  asked  if  he  helped  carry  anything 
from  the  train  to  Drake's  house.  He  said  he 
helped  carry  the  grips.  He  was  asked:  'You 
helped  carry  these  goods  from  the  caboose  to 
his  house,  knowing  they  were  stolen?"  That 
Is  not  a  question.  That  is  a  statement  Mr. 
Anderson  made.  Mr.  Anderson  asked  him: 
'Did  you  help  carry  anything  from  tlie  train 
to  his  house?'  He  said:  'Yes;  I  helped  him 
carry  these  grips.'  He  was  pointed  out  a  suit 
case,  and  asked  if  he  ever  saw  that  suit  case. 
He  said:  'Yes;  Drake  had  it'  He  was  asked: 
'Was  this  Drake's?  A.  Yes.  Q.  Did  you  talk 
to  Drake  where  he  got  It?  A.  I  knew  where 
he  got  It.  Q.  You  knew  Drake  had  stolen  it? 
A.  Yes,  sir;  I  knew  it  Q.  Now,  as  a  loyal  eni- 
ploy6,  did  you  not  think  It  your  duty  to  advise 
your  superiors.  If  you  were  straight  and  hon- 
est? A.  Yes.  sir;  I  8ui>pose  it  was.  It  would 
have  stopped  it* "  At  another  point  in  his  tes- 
timony the  witness  Lucke  stated  that  Curran 
was  asked  about  one  of  the  suit  cases  having 
been  in  his  room,  and  that  he  denied  having 
taken  it  there,  but  said  that  "Drake  brought 
it  there,"  and  that  in  another  answer  he  de- 
nied any  knowletlge  of  its  having  been  in  his 
room.  The  witness  Roth  also  testified  that 
Curran  acknowledged  that  the  suit  cases 
were  in  his  room,  but  said  that  they  belonged 
to  Drake.  It  should  be  stated  that  Curran 
had  been  rooming  at  the  Drake  house  only 
about  two  weeks  before  his  arrest.  Prior  to 
that  time  he  made  his  headquarters  in  the 
caboose  or  way  car,  and,  from  Mre.  Drake's 
testimony,  who  was  examined  on  beluilf  of 
the  defense,  it  appears  that  the  suit  cases 
In  question  had  been  brought  to  the  house 
two  or  three  weeks  before  they  were  discov- 
ered and  taken  by  the  officers.  She  testified, 
however,  that  Drake,  and  not  Curran, 
brought  them  to  the  house  and  concealed 
them. 

The  prosecution  called  as  a  witness  one  J. 
F.  Costello,  who,  it  appears,  had  formerly 
worked  for  the  railroad  company,  and  had 
been  arrested  at  the  same  time  with  Curran. 
He  testified  that  throe  or  four  days  l)efore 
his  arrest  he  was  in  Curran's  room,  and 
Drake  brought  in  and  exhibited  one  of  the 
suit  cases,  which  he  Identified  as  present  in 
the  courtroom,  and  also  three  or  four  hats 
that  looked  as  though  they  were  new.  Cur- 
ran, In  his  testimony,  admitted  that  Drake 
showed  the  suit  case  to  Costello,  but  he  did 
not  refer  to  the  hats.  He  testified  also  that 
Drake  brought  one  of  the  suit  cases  into  his 
room  on  another  occasion,  and  offered  to  sell 
it  to  one  Pratt.  Pratt  corroborated  this,  and 
identified  the  suit  case. 

Curran  denied  having  made  the  admissions 
testified  to  by  Kelliher.  Anderson,  Roth,  Mc- 
Neil, and  Lucke;  but  the  Jury  evidently  dis- 
believed him  In  that  particular,  and  they 
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could  hardly  have  done  otherwise,  In  view  of 
the  overwhelming  testimony  to  the  contrary. 
It  must  be  accepted  as  an  established  fact 
that  Curran  admitted  having  knowledge  that 
the  goods  were  stolen  property,  and  that  they 
were  stolen  from  the  cars  of  the  Union  Pa- 
cific Railroad  Company.  This  confession  Is 
not  the  only  proof  of  the  corpus  delicti.  The 
other  evidence  tending  strongly,  Independent 
of  the  confession,  to  show  that  the  goods 
were  stolen,  has  already  been  referred  to. 
That  testimony  is  entirely  consistent  with 
the  confession,  and  corroborates  it  It  Is  to 
be  observed  that  no  attempt  was  made  on 
the  trial  to  show  that  Drake  or  Curran,  or 
any  other  person  in  the  house  occupied  by 
them,  had  obtained  the  goods  honestly  or  in 
good  faith. 

There  Is  another  Important  item  of  evi- 
dence that  might  not  have  been  admissible 
against  Curran,  but  which  was  brought  out 
on  the  cross-examination  of  the  witness  Roth 
by  defendant's  counsel.  Tbat  witness  was 
asked:  "You  know,  as  a  fact,  Mr.  Both, 
Drake  has  confessed  to  these  thefts— that  he 
took  these  goods?  You  know  that  as  a  fact?" 
And  the  witness  answered:  "Yes,  sir."  Thus, 
by  evidence  not  objected  to,  but  brought  out 
by  the  defense,  the  jury  were  Informed  that 
Drake  had  confessed  the  larceny  of  the 
goods.  Moreover,  Mrs.  Drake,  a  witness  for 
the  defendant,  practically  admitted  on  cross- 
examination  that  she  knew  the  goods  had 
been  stolen. 

From  all  the  evidence,  therefore,  not  only 
was  the  jury  justified  in  finding  that  the 
corpus  delicti  was  established  beyond  a  rea- 
sonable doubt,  but  it  is  dlfflcult  to  see  how 
they  could  have  arrived  at  any  different  con- 
clusion. The  fact  that  the  property  had 
been  stolen  was.  In  our  opinion,  proven  by 
competent  and  sufllclent  evidence. 

What  has  been  said  sufllciently  answers 
the  further  contention  that  the  ownership  of 
the  goods  was  not  proven.  The  company  had 
missed  from  its  cars  certain  articles  of  mer- 
chandise. Goods  of  the  same  character  and 
description  were  found  secreted  in  the  cellar 
of  a  house  occupied  by  two  of  its  brakemen, 
upon  whom  suspicion  had  naturally  rested. 
No  claim  is  made  that  the  goods  so  concealed 
belonged  to  any  other  person.  The  company 
took  possession  of  the  goods  and  held  them 
until  tlie  trial.  It  does  not  appear  that  any 
other  person  asserted  ownership.  It  was 
dearly  proven  that  the  goods  had  been  stol- 
en. The  jury  were  justified  in  finding  that 
tlie  stolen  goods  were  the  property  of  the 
railroad  company,  as  alleged. 

It  Is  further  strenuously  argued  that.  If 
the  evidence  establishes  the  guilt  of  the 
plaintlCT  In  error  of  any  crime  in  relation  to 
these  goods.  It  shows  him  guilty  of  larceny, 
rather  than  receiving  the  stolen  property. 
As  we  understand  the  argument,  it  is  that 
upon  the  evidence  he  should  have  been  con- 
victed, if  at  all,  upon  the  first  count,  and  not 
npon  the  second.    Counsel  insists  that  there 


was  no  proof  that  Curran  ever  received  any 
of  the  goods,  except  possibly  the  suit  cases, 
two  only  of  which  are  described  In  the  Infor- 
mation, and  that  their  value  Is  less  than  ^25, 
and  hence  he  could  not  be  punished  as  for  a 
penitentiary  offense.  In  the  first  place,  there 
seems  to  be  some  uncertainty  in  the  evi- 
dence as  to  whether  Curran's  confession  that 
he  assisted  in  carrying  the  suit  cases  to  the 
house  included  the  goods  which  were  con- 
tained therein  when  they  were  found,  and 
when  his  confession  was  made.  But  conced- 
ing that  he  confessed  merely  to  carrying  the 
empty  suit  cases,  they  were  found  conceal- 
ed, with  numerous  other  articles  also  stolen 
from  the  company.  In  the  cellar  of  a  house 
where  Curran  and  Drake  both  roomed.  Cur- 
ran was  employed  as  a  brakeman  on  cars 
from  which  the  goods  had  been  taken.  He 
denied  having  taken  the  goods,  but  claimed, 
so  far  as  he  claimed  anything  as  to  the  lar- 
ceny, that  Drake  had  done  the  stealing.  He 
denied  any  knowledge  of  the  concealment  of 
the  goods,  and,  indeed,  any  knowledge  of  the 
existence  of  the  cellar.  As  he  had  been  found 
untruthful  In  his  testimony  concerning  the 
confession,  the  jury  may  have  refused  to 
believe  him  when  he  said  that  he  had  noth- 
ing to  do  with  concealing  the  property.  It  is 
evident  that  he  knew  that  some  of  the  stolen 
goods  were  in  the  house,  for  he  admits  hav- 
ing seen  one  or  more  of  the  suit  cases  there, 
and  some  new  hats  were  brought  into  bis 
room  by  Drake  when  Costello  was  there. 
He  admits  that  a  few  days  before  his  arrest 
he  had  reason  to  suspect  that  some  stealing 
had  been  going  on,  for  some  officers  had  tak- 
en him  to  a  certain  house  of  111  repute  to 
learn  whether  the  Inmates  could  Identify  him 
as  a  person  who  had  sold  or  offered  to  sell 
some  of  the  goods  claimed  to  have  been  lost 
by  the  company.  He  was  not  identified  as 
such  person.  Before  his  arrest  he  gave  no 
Information  to  the  ofllcers  concerning  the 
suit  cases  he  had  assisted  In  taking  to  the 
house,  nor  of  the  fact  that  any  goods  were 
at  the  house.  The  Jury  apparently  consid- 
ered his  explanation,  or  rather  his  absolute 
denial,  as  unsatisfactory.  Their  verdict 
would  seem  to  indicate  that  they  found  Cur- 
ran to  have  been  a  guilty  receiver  of  all  the 
goods  from  the  fact  that  Drake  and  himself 
worked  together  as  brakemen,  and  that  the 
stolen  goods  were  found  in  a  house  occupied 
by  both  of  them,  where  Curran  had  taken  a 
room  but  recently,  and  that  the  latter  had 
helped  take  the  suit  cases  there.  In  the  ab- 
sence of  any  reasonable  explanation  on  hU 
part.  In  other  words.  It  Is  apparent  that  his 
confession  respecting  the  suit  cases  was 
taken  as  connecting  him  with  all  the  goods 
at  the  house,  under  the  circumstances  above 
relate<1.  and  we  find  it  impossible  to  say  that 
they  were  not  warranted  in  giving  such  an 
intei'pi-etatlon  to  the  testimony.  We  think 
the  evidence  sufficient  to  sustain  the  verdict. 
It  Is  further  contended  that  there  is  a  fatal 
variance  between  the  evidenc-e  and  the  infoi* 
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matlon,  In  this:  Tbe  second  count  upon  which 
plaintiff  In  error  was  convicted  charges  that 
the  goods  had  been  stolen  by  some  evil-dis- 
posed person,  to  the  connty  and  prosecuting 
attorney  unknown,  wlille  It  is  urged  that  the 
e\iaence  clearly  shows  that  Drake  stole  the 
goods,  and  that  the  prosecuting  attorney  knew 
that  fact  before  he  filed  the  Information.  It 
is  said  in  counsel's  brief  that  tbe  confession 
of  plaintiff  In  error  had  been  related  to  the 
prosecuting  attorney,  and  that  all  the  facts 
were  known  by  him,  or  could  have  been 
known,  at  the  time  the  information  was  pre- 
Iiared  and  filed.  In  the  first  place,  it  is  to  be 
observed  that  there  is  nothing  whatever  in  the 
record  to  show  that  the  prosecuting  attorney 
knew  when  he  filed  the  information  that 
Drake  had  stolen  the  goods,  or  what  party 
was  guilty  of  the  larceny,  as  distinguished 
from  receiving  the  goods.  Indeed,  the  infer- 
ence is  strong  and  persuasive  that  he  had  no 
such  knowledge,  since  the  information  char- 
ges Drake  and  Ourran  Jointly  with  both  the 
larceny  of  the  goods,  and  with  feloniously  re- 
ceiving them,  knowing  them  to  have  been 
stolen.  It  does  not  appear  that  Drake  had 
confessed  the  larceny  at  the  time  the  infor- 
nutlon  was  filed.  Although  it  doubtless  ap- 
peal's that  Drake  committed  the  larceny,  It 
is  not  shown  when  that  fact  first  became 
known  or  established  sufficiently  to  be  al- 
leged by  the  prosecutor.  There  was  no  at- 
tempt or  offer  to  show  that  the  prosecuting 
attorney  had  any  knowledge  whatever  other 
than  disclosed  by  the  Information.  If  coun- 
sel's assertion  that  the  facts  of  Curran's  con- 
fession had  been  related  to  him  before  he  filed 
the  information  be  true,  it  Is  enough  to  say 
:hat  It  is  not  shown  to  be  true  by  the  evi- 
dence. The  facts,  therefore,  do  not  sustain 
the  contention  as  to  variance.  Notwlthstaud- 
lug  that  it  is  alleged  in  the  information  that 
tbe  name  of  the  thief  was  unkno-nn  to  the 
prosecuting  attorney,  we  do  not  think  it  was 
incumbent  on  the  prosecution  to  affirmatively 
establish  that  fact.  Our  statute  makes  the 
receUIng  of  stolen  property,  knowing  it  to 
have  been  stolen,  a  distinct,  substantive 
crime.  It  reads  as  follows:  "Whoever  buys, 
receives,  conceals  or  aids  In  the  concealment 
of  anything  of  value,  which  has  been  stolen, 
taken  by  robbers,  embezzled,  or  obtained  by 
false  pretense,  knowing  the  same  to  have 
been  stolen,  taken  by  robbers,  embezzled  or 
obtained  by  false  pretense,  shall,  if  the  goods 
are  of  the  value  of  twenty  five  dollars  or  up- 
wards, suffer  the  punishment  prescribed  for 
grand  larceny,  and  if  tbe  goods  are  worth  less 
than  twenty  five  dollars,  shall  suffer  the  pun- 
ishment prescribed  for  petit  larceny."  Rev. 
St.  1890,  i  4967.  Under  such  a  statute,  the 
prevailing  rule,  based,  as  we  think,  upon 
sound  reason,  is  that  In  a  prosecution  against 
a  receiver  the  name  of  the  thief  is  immaterial. 
Kirby  v.  IT.  S..  174  U.  S.  47,  19  Sup.  Ct  574, 
43  1..  Ed.  860:  State  v.  Hanna,  3.5  Or.  19B,  57 
I'ac.  620;  2  Clark  &  Marshall  on  Crimes,  ii 
;}S0,  3S1;    State  t.  Hazard,  2  R.  I.  474,  GO 


Am.  Dec.  96.  Tbe  crime,  as  defined  by  the 
statute,  is  the  receiving  of  stolen  goods,  know- 
ing them  to  have  been  stolen;  the  thing  de- 
nounced is  receiving  stolen  goods  knowingly; 
and  the  receiving  of  them  from  a  particular 
person  is  not  constituted  an  essential  element 
of  the  offense.  The  material  facts  are  (1)  the 
receipt  (2)  of  goods  which  have  been  stolen, 
and  (3)  knowing  them  to  have  been  stolen. 
Semon  v.  State,  158  Ind.  55,  62  N.  E.  625. 
Hence,  under  similar  statutes,  by  the  over- 
Mrhelmlng  weight  of  authority,  it  is  unneces- 
sary to  allege  either  the  name  of  the  thief, 
or  that  the  name  is  unknown,  or  from  whom 
the  property  was  received.  Kirby  v.  U.  S., 
supra;  State  v.  Hanna,  supra;  State  v.  Haz- 
ard, supra;  Semon  v.  State,  supra;  People 
V.  Ctausen  (Cal.)  52  Pac.  058;  People  v.  Rib- 
olsl,  89  Cal.  496,  20  Pac.  1082;  Commonwealth 
V.  Slate,  11  Gray,  60;  State  v.  Murphy,  6  Ala. 
845:  Anderson  v.  State,  38  Fla.  3,  20  South. 
765;  State  v.  Guild,  149  Mo.  370,  50  S.  W. 
909,  73  Am.  St.  Rep.  395;  State  v.  Feuer- 
haken,  06  Iowa,  299,  65  N.  W.  299;  Allison 
v.  Commonwealth.  83  Ky.  254;  Campbell  v. 
State  (Miss.)  17  South.  441;  Com.  v.  Hogan, 
121  Mass.  373;  1  McClain,  Cr.  Law,  S  719; 
17  Ency.  PI.  &  Pr.  893;  Shriedley  v.  State,  23 
Ohio  St.  130. 

Originally,  at  common  law,  tlie  receiver  of 
stolen  goods  was  Indictable  only  for  mispris- 
ion of  the  felony  of  larceny,  or  for  compound- 
ing the  felony,  but  an  early  English  statute 
made  him  an  accessory  after  the  fact  to  the 
thief.  2  Bish.  New  Cr.  L.  i  1137;  2  Clark 
&  Marshall  on  Crimes,  |  380.  The  few  de- 
cisions holding  it  necessary  to  allege  and  prove 
the  name  of  the  thief,  or  that  It  was  un- 
known, if  that  be  the  fact,  seem  to  proceed 
upon  the  theory  of  the  common  law  or  the 
subsequent  English  statute,  and  fall  to  dis- 
tinguish between  a  receiving  as  accessory 
and  a  receiving  under  the  statutes  as  a  sub- 
stantive felony.  Under  still  later  English 
statutes  the  offense  was  permitted  to  be  pun- 
ished as  a  substantive  felony,  and  the  English 
courts  thereafter  held  it  unnecessary  to  allege 
and  prove  the  name  of  the  thief.  See  State 
V.  Hazard,  2  R.  I.  474,  60  Am.  Dec.  90,  where 
a  number  of  English  cases  are  reviewed.  It 
has  been  sometimes  stated  that.  If  the  stolen 
goods  have  been  transferred  from  the  thief  to 
a  guilty  receiver,  the  latter  takes  as  a  re- 
ceiver, and  as  to  him  the  goods  are  not  stolen, 
so  that  one  who  takes  from  him,  however 
wickedly,  Is  not  guilty  of  receiving  stolen 
gouds.  2  Blsh.  New  Cr.  Law,  $  1140.  That 
was  doubtless  the  rule  of  the  common  law, 
and  the  Supreme  Court  of  Indiana  conceived 
it  applicable  to  the  statutory  definition  of  the 
offense.  Poster  v.  State,  106  Ind.  272,  6  N. 
B.  041.  That  case  Is  the  most  frequently  cit- 
ed modem  authority  in  support  of  such  doc- 
trine. And  it  was  held  in  that  «\se  that,  to 
sustain  the  charge  of  having  received  stolen 
goods,  It  must  l>e  proven  that  the  goods  were 
received,  either  directly  or  indirectly,  from 
the  thief,  but  that  it  would  be  sufficient  to 
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allege  that  the  goods  were  stolen  by  some 
l)ci-8ou  unknown  to  tbe  grand  Jury,  in  which 
<-ns!e  it  tuu»t  be  made  to  appear  at  the  trial 
that  the  name  ot  the  thief  was  unknown  to 
the  grand  Jury,  and  tliat  reasonable  diligence 
had  bren  used  to  ascertain  his  name.  It  was 
also  held  that,  although  the  name  of  tbe  thief 
may  have  been  unknown  to  the  grand  Jury, 
he  must  in  some  manner  be  ideutilied  at  the 
trial.  "We  think  that  the  case  must  be  re- 
garded as  to  some  extent  overruled  by  the 
later  case  of  Semon  v.  State,  supra,  wherein 
It  Tvas  distinctly  asserted  that,  in  a  prosecu- 
tion for  receiving,  neither  tlie  thief  nor  the 
ue\t  former  possessor  is  on  trial,  and  his  iden- 
tity is  tliercfore  an  immaterial  matter.  But 
It  was  said  that  while  It  was  not  necessary 
to  allege  the  name  of  the  thief,  or  that  his 
name  is  unknown,  yet.  If  it  be  alleged,  It  must 
Ixi  lu'ovecl,  for  the  ideutiflcation  of  the  of- 
fense; citing  Foster  v.  State,  supra,  and  2 
Bish.  New  Cr.  I'ro.  {  982.  Thus  in  Foster 
V.  State  the  n,aue  of  the  thief  seems  clearly 
to  have  been  regarded  as  material,  on  the 
ground  that,  unless  the  receiving  was  from 
tlie  thief,  the  oBfense  would  not  be  establish- 
ed, while  in  Semon  v.  State  it  was  declared 
to  be  immaterial,  and  pi*oof  would  only  be 
necessjiiy  to  identify  the  specific  offense  in 
case  thei-e  should  be  an  allegation  naming 
the  thief,  or  that  his  name  was  unknown.  It 
would  seem  that  the  only  theory  supporting 
the  decision  In  Foster  v.  State  was  departed 
from  in  the  later  case  of  Semon  v.  State.  In 
Klrby  v.  U.  S.,  supra,  where  the  prisoner  waa 
charged  with  having  received  postage  stamps 
which  had  been  stolen  from  the  United  States, 
it  was  said:  "If  the  stamps  were  in  fact 
stolen  from  the  United  States,  and  If  they 
were  received  by  the  accused,  no  matter  from 
whom,  with  the  Intent  to  convert  them  to  his 
own  use  or  gain,  and  knowing  that  they  had 
Imh'u  stolen  from  the  United  States,  he  could 
Im?  found  guilty  of  the  crime  charged,  even  if 
It  were  not  shown  by  tlio  evidence  from  whom 
he  received  the  stamps."  In  Smith  v.  State, 
.50  Ohio  St.  350,  52  N.  E.  820,  it  was  held  to 
be  unnecessary  to  show  that  the  stolen  prop- 
erty was  received  from  the  thief,  and  tlrnt  the 
offense  is  made  out  by  proof  that,  with  the 
necessary  knowletlge,  it  was  received  from 
any  one.  And  In  California,  where  the  In- 
formation alleged  the  property  to  have  been 
stolen  by  a  pei*son  who  was  therein  named, 
and  a  variance  was  claimed,  the  court  stated 
that  the  averment  of  the  name  of  the  person 
who  stole  the  goods  is,  under  the  statute,  un- 
nec-ossary,  and  was  therefore  immaterial. 
People  v.  Clausen,  .52  Pac.  658.  In  "Wright  v. 
suite,  5  Yerg.  I'A,  20  Am.  Dec.  258,  It  was 
said:  "Under  this  act,  the  only  inquiries  are 
whether  the  accused  received  the  goods,  know- 
ing tliem  to  be  stolen,  having  at  the  time  a 
fraudulent  Intent  to  dejjrlve  the  owner  of 
them.  These  facts  being  established,  all  oth- 
er Imiuiries  are  irrelevant."  State  v.  Hazard, 
2  R.  I.  474,  GO  Am.  Dec.  dC,  Is  a  leading  case 


on  this  question;  and  there  the  court  held 
that  an  indictment  need  not  allege  the  name 
of  the  per.son  from  whom  the  goods  were  re- 
<:eivcd.  nor  that  his  name  was  unknown.  But 
it  was  said,  that  had  the  indictment  alleged 
the  name,  whetlier  necessary  or  not,  the  gov- 
ernment would  have  been  held  to  prove  the 
receipt  from  that  person,  and  not  from  an- 
other, but  would  not  have  been  held  to  the 
same  strictness,  had  the  name  l)een  alleged 
to  be  unknown;  that  it  was  once  held  a  count 
alleging  the  name  of  the  person  from  whom 
the  goods  had  l)een  received  to  be  unknown 
could  not  be  sustained  by  proof  of  the  re- 
ceipt of  the  goods  from  a  known  person,  but 
that  the  point  had  been  so  far  oven-uled  that 
the  person  who  committed  the  lai-ceny  has 
been  admitted  as  a  witness  to  prove  the  fact 
of  the  larceny,  and  that  the  prisoner  received 
the  goods  from  him,  and  the  prisoner  there- 
upon convicted. 

We  arc  of  the  opinion,  both  on  reason  and 
authority,  that  the  statutory  offense  is  not 
confined  to  cases  where  the  goods  have  been 
received  from  the  one  who  committed  the  lar- 
ceny, and  that  an  information  need  not  aver 
either  the  name  of  the  person  who  stole  the 
goods,  or  from  whom  the  accused  received 
them,  or  that  such  name  is  unknown,  as  tbe 
matter  is  immaterial  to  the  issue.  It  logical- 
ly and  necessarily  follows,  we  think,  that, 
even  tliough  alleged,  it  may  be  treated  as 
surplusage,  and  tbe  prosecution  should  not 
be  required  to  produce  affirmative  proof  to 
sustain  the  immaterial  averment.  But  wc 
are  not  prepared  to  hold  that  in  case  of  such 
an  averment  a  variance  between  it  and  tbe 
proof  would  in  no  case  be  material,  and  op- 
erate to  the  prejudice  of  a  defendant.  While 
we  think  it  would  not  ordinarily  be  preju- 
dicial, yet  It  might  be  possible,  under  pecul- 
iar circumstances,  for  a  defendant  to  be  mis- 
led to  his  substantial  injury  through  such  an 
averment  and  proof  substantially  differing 
therefrom. 

Our  statutes  provide  that  no  indictment— 
and  this  includes  an  information— shall  be 
deemed  invalid,  nor  shall  the  trial.  Judg- 
ment, or  other  proceedings  be  stayed,  arrest- 
ed, or  in  any  manner  affected,  for,  among 
other  things,  any  surplusage  or  repugnant  al- 
legation, where  there  is  sufficient  matter  al- 
leged to  indicate  the  crime  or  person  charged 
(Rev.  St.  1800,  §  5301),  and  that  a  variance 
in  the  name  or  description  of  anj'  matter  or 
thing  whatsoever  shall  not  be  deemed  ground 
for  acquittal  unless  the  court  before  which 
the  trial  shall  be  had  shall  find  that  such  va- 
riance is  material  to  the  merits  of  tbe  case, 
or  may  be  prejudicial  to  the  defendant  (Id. 
§  5302).  In  this  case  it  does  not  appear  that 
there  was  a  variance,  and  hence  the  only  ob- 
jection that  could  be  urged  in  this  respect  is 
that  the  state  did  not  affirmatively  prove 
that,  when  the  information  was  filed,  the 
name  of  the  party  committing  tbe  larceny 
was  unknown  to  the  prosecuting  attorney. 
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For  the  reasons  stated,  we  think  It  was  not 
incumbent  upon  the  prosecution  to  furnish 
that  proof. 

Another  contention  on  behalf  of  the  plain- 
tiff In  error  seems  to  be  that  the  state  was 
bound  to  establish  as  a  fact  that  the  larceny 
of  the  goods  was  committed  in  this  state. 
That  contention  cannot  be  sustained.  If  the 
goods  had  been  stolen  in  Xebrasl^a,  or  any 
other  state,  and  brought  into  this  state,  and 
■were  here  received  by  the  plaintiff  In  error, 
with  the  necessary  guilty  knowledge,  he 
would  be  liable  to  prosecution  under  the 
statute  In  this  state.  His  crime  would  be 
committed  here.  The  goods  were  in  fact 
found  concealed  in  this  state,  and,  according 
to  the  verdict.  In  the  possession  of  plaintiff  in 
error.  He  admitted  that  he  assisted  the  con- 
fessed thief  in  this  state  in  carrying  some  of 
the  articles  to  the  house  where  they  were 
discovci-ed. 

The  refusal  of  the  trial  court  to  give  the 
following  instruction  is  assigned  as  error: 
"The  Jury  are  Instructed  that  the  mere  fact 
that  the  property  said  to  have  been  stolen 
was  found  under  a  house  where  the  defend- 
ant roomed,  such  house  being  occupied  by 
several  others  besides  the  defendant,  is  not 
such  a  possession  by  the  defendant  as  to  cast 
upon  hlui  the  burden  of  explaining  how  the 
goods  came  to  be  In  that  place,  and  that  It 
raises  no  presumption,  in  law,  of  the  guilt 
of  the  accused.  It  is  only  a  circumstance  to 
l)e  considered  by  the  Jury  In  connection  with 
all  the  other  facts  in  the  case."  This  in- 
stmctlon  was  properly  refused.  In  the  first 
place,  it  had  a  tendency  to  mislead  the  Jury 
by  indicating  tliat  the  only  evidence  of  pos- 
session was  the  fact  that  the  goods  were 
found  in  a  house  occupied  by  defendant. 
There  was  other  evidence  tending  to  connect 
tlie  defendant  with  possession.  The  instruc- 
tion eliminated  all  the  other  evidence,  such 
as  the  fact  that  defendant  was  at  the  time 
employed  bj'  the  company,  and  that  his  as- 
sociate brakeman  and  himself  were  living  in 
the  same  house;  that  he  had  gone  there  to 
room  but  recently;  that  he  admitted  having 
helped  Drake,  the  confessed  thief,  to  take 
some  of  the  articles  to  the  house  where  they 
were  found;  that  Drake,  In  the  presence  of 
others,  had  shown  some  of  the  goods  in  Cur- 
ran's  room  while  he  was  there.  Though  it 
may  be  assumed  that,  as  an  abstract  proposi- 
tion, the  instruction  may  have  fairly  stated 
the  law,  it  was  Inapplicable  to  the  facts  in 
the  case,  and  consequently  would  have  been 
misleading.  Moreover,  the  defendant  did  of- 
fer an  explanation.  He  denied  any  knowl- 
edge of  the  goods  or  their  concealment,  as 
well  as  any  knowledge  of  the  existence  of 
the  cellar  where  they  were  discovered,  and  It 
Is  difficult  to  see  how  he  could  have  suffered 
any  prejudice  from  the  refusal  to  give  tlie  re- 
quested instruction.  Again,  it  is  doubtful,  at 
least,  if  the  first  part  of  the  Instruction  did 
not  Invade  the  province  of  the  Jury.  A  very 
material    question   for   their   determination 


was  whether  the  goods  were  In  defendant's 
possession.  By  the  instruction  it  was  at- 
tempted to  have  the  Jury  Informed  that  the 
stolen  property  was  not  In  his  possession. 
The  facts  were  all  before  the  Jury  upon  this 
question,  from  which  it  was  their  peculiar 
province  to  say  whether  or  not  they  were 
thereby  convinced  beyond  a  reasonable  doubt 
that  defendant  had  received  the  property. 
The  instruction  seems  to  treat  the  goods,  as 
to  some  extent,  in  defendant's  possession,  but 
it  says  that  such  possession  was  not  suffi- 
cient to  require  an  explanation  on  his  part. 
That  part  of  the  instruction  seems  to  witli- 
draw  from  the  Jury  the  fact  that  the  prop- 
erty was  found  in  a  house  occupied  by  him, 
or  to  tell  them  that  such  fact  Is  of  no  conse- 
quence. And  the  last  clause  does  not,  we 
think,  cure  the  misleading  and  erroneous  ef- 
fect of  that  which  precedes  it. 

The  Jury  were  instructed  orally  by  the 
court,  but  the  charge  was  evidently  taken 
down  by  the  stenographer,  as  it  appears  in 
full  in  the  bill  of  exceptions.  It  is  contend- 
ed that  the  court  erred  In  not  instructing  the 
JU17  in  writing,  and  one  of  the  grounds  for 
new  trial  stated  In  the  motion  was  that  the 
court  erred  in  giving  oral  instructions  after 
defendant,  by  counsel,  had  objected  thereto, 
and  requested  that  written  instructions  be 
given.  From  statements  in  the  brief,  and  an 
affidavit  of  the  prosecuting  attorney  filed  in 
opposition  to  the  motion.  It  appears  that  there 
had  been  a  request  on  the  part  of  defend- 
ant's counsel  before  the  close  of  the  testi- 
mony, but  on  the  following  day,  when  the 
time  an-ived  for  the  court  to  deliver  its 
charge,  there  was  an  understanding  between 
counsel  and  the  court  that  the  Jury  might  be 
instructed  orally;  and  defendant's  counsel 
then  handed  some  memoranda  to  the  court, 
asking  that  the  charge  cover  the  points  there- 
in referred  to.  But  so  far  as  the  facts  are 
concerned  in  relation  to  this  matter,  the  ques- 
tion is  fully  set  at  rest  by  the  bill  of  excep- 
tions, which  states  that  the  parties  consent- 
ed that  the  Jury  be  Instructed  orally;  and  the 
Journal  entry  showing  the  overruling  of  the 
motion  for  new  trial  also  recites  that  counsel 
for  defendant  consented  to  oral  Instructions 
being  given.  The  statute  provides  that  in 
criminal  trials  the  charge  shall  be  reduced  to 
writing  by  the  court,  if  either  party  request 
it.  Rev.  St.  1800,  §  5371.  It  is  therefore  not 
obligatory  that  the  charge  be  In  writing  un- 
less there  is  such  a  request  by  one  of  the  par- 
ties. In  this  case  not  only  is  no  request 
shown  by  any  record  of  which  we  can  take 
cognizance,  but  it  appears  that  both  parties 
consented  to  an  oral  charge.  No  error,  there- 
fore, was  committed  in  this  case  by  char- 
ging the  Jury  orally. 

In  the  motion  for  new  trial,  one  of  the 
grounds  assigned  was  alleged  misconduct  of 
the  prosecuting  attorney  In  his  closing  argu- 
ment to  the  Jury.  It  Is  claimed  that  the 
prosecuting  attorney  erroneously  stated  the 
law  to  tlie  Jury,  by  saying,  in  substance,  that 
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It  was  unnecessary  foi  ihe  state  to  prove  that 
tbe  goods  were  stolen  from  the  cars  of  the 
railroad  company  in  tills  state,  for  the  reason 
that  If  the  original  theft  occurred  In  another 
state,  and  the  stolen  goods  were  then  brought 
into  this  state,  a  fresh  larceny  would  thereby 
be  committed  here.  That  a  statement  to 
that  effect  was  made  In  the  prosecutor's  ar- 
gument, and  that  an  objection  was  Interpos- 
ed, is  shown  only  by  an  affidavit  of  defend- 
ant's counsel  attached  to  the  motion  for  new 
trial.  There  is  no  other  mention  of  the  mat- 
ter In  the  record.  But  without  deciding 
whether  or  not  the  question  is  properly  pre- 
sented (see  2  Ency.  PI.  &  Pr.  750-758),  or 
whether  the  prosecutor's  alleged  remarks  in- 
correctly stated  the  law,  it  is  evident  that  the 
error,  if  any,  was  not  prejudicial  to  the  plain- 
tiff in  error,  since  be  was  not  convicted  of 
the  larceny,  but  of  feloniously  receiving  the 
goods,  and  the  venue  as  to  that  crime  was 
dearly  established.  Moreover,  the  action  or 
ruling  of  the  court  upon  the  objection  to  the 
prosecutor's  remarks  is  not  shown.  For  all 
that  appears  In  the  affidavit,  tlie  objection 
may  have  been  ruled  on  favorably  to  the  de- 
fendant, and  the  prosecuting  attorney  duly 
cautioned.  The  only  showing  In  this  respect 
Is  that  an  objection  was  made  to  the  alleged 
misstatement  of  the  law,  and  tliat  the  court 
did  not  instruct  in  regard  to  tbe  venue. 
Again,  it  is  not  shown  when  the  objection 
was  made,  or  that  any  exception  was  taken 
to  a  ruling  thereon.  It  is  not  stated  that  the 
court's  attention  was  called  to  the  matter  at 
the  Ome.    Horn  v.  State  (Wyo.)  705. 

We  are  convinced  that  the  evidence  was 
sufficient  to  justify  the  verdict  of  the  jury, 
and  we  find  no  error  in  the  record.  The  judg- 
ment will  therefore  be  affirmed.    Affirmed. 

COKX,  C.  J.,  and  KXIGHT,  J.,  concur. 


MAU  ▼.  STOXER  et  al. 
(Supreme  Court  of  Wyoming.    April  25,  lfl04.) 

CONTEMPT  —  COURTS  —  JURISDICTION— itSSUE  OF 

FACT— C0.N8IDERATI0N   OF  ISSUE  AT  CIIASI- 

BEBS— COMMI.SSIONEBS — AUTHORITY. 

1.  A  district  court  commissioner  found  a  par- 
ty guilt}'  of  contempt,  and  imposed  a  fine  upon 
him.  Thereafter  the  matter  wns  heard  by  the 
court,  under  Rev.  St.  1899,  §  3337,  requiring  the 
court  to  review  all  orders  made  by  commission- 
ers during  vacation.  The  proceedings  were  sub- 
mitted on  the  testimony  and  findings  of  the 
court  commissioner,  and  his  proceedings  and 
findings  were  approved.  Held,  that  the  act  of 
the  court  was  not  in  the  exercise  of  a  jEreneral 
jurisdiction  which  it  might  have  to  punish  for 
contempt,  but  was  in  the  nature  of  a  review, 
and  the  fact  that  the  court  went  further  in  its 
order  than  merely  to  approve  the  acts  of  the 
commissioner,  and  adjudged  the  accused  guilty 
of  contempt,  and  prescribed  the  penalty,  did  not 
change  the  nature  of  the  proceedings,  where  the 
order  was  confessedly  ba-sed  on  the  commission- 
er's findings. 

2.  A  judge  at  chambers  has  no  authority  to 
punish  for  a  contempt  not  committed  in  his 
presence,  unless  expressly  authorized  by  statute. 

f  2.  See  Judges,  vol.  29,  Cent.  Dis.  t  138. 


3.  Rev.  St.  1899,  {  90S,  relative  to  the  ap> 
ppintment  of  a  distributer  of  waters  of  an  ir- 
rigation ditch  belonging  to  joint  owners,  neither 
expressly  nor  by  any  inference  confers  authority 
on  the  court  to  punish  for  contempt  of  orders 
made  in  such  proceedings.  Section  .3010  pro- 
vides that  all  motions,  demurrers,  and  other  mat- 
ters not  involving  a  trial  on  an  issue  of  fact 
pending  in  any  district  court  may  be  determined 
by  the  judge  in  vacation.  Section  3U11  au- 
thorizes the  judge,  at  his  discretion,  and  by  con- 
sent of  the  parties,  to  try  issues  of  law  and 
fact  in  vacation.  Section  3(512  declares  the 
court  open  at  ail  times  for  the  entry  of  judg- 
ments, decrees,  and  orders,  and  for  the  hearing 
and  determination  of  all  matters,  except  trial 
of  issues  of  fact. 

Held,  that  the  question  whether  one  accus- 
ed of  coutempt  was  guilty  was  a  matter  involv- 
ing the  trial  of  an  issue  of  fact,  which  could  not 
be  determined  by  a  judge  in  vacation,  and  there- 
fore a  commissioner  had  no  Jurisdiction  to  pun- 
ish one  charged  with  interfering  with  a  water 
distributer  appointed  by  the  commissioner,  and 
punish  him  for  contempt. 

4.  Where  the  judgment  approving  the  pro- 
ceedings of  a  commissioner,  in  which  one  was 
found  guilty  of  a  contempt,  and  which  imposed 
a  penalty,  recited  that  the  matter  came  on  to 
be  heard  before  the  judge  of  the  First  District 
at  C.  by  agreement  of  the  parties,  and  it  ap- 
peared that  the  matter  was  iwnding  in  XJ.  coun- 
ty, in  the  Third  District,  but  that  the  judge  of 
the  First  District  had  been  called  in  to  preside 
over  the  court  in  IT.  county  in  the  hearing  of  the 
matter,  the  recital  meant  merely  that  the  par- 
ties had  agreed  to  tbe  hearing  of  the  matter  or 
as  to  the  approval  of  the  commissioner's  pro- 
ceedings before  the  pudge,  instead  of  the  court, 
and  out  of  the  district. 

Error  to  District  Court,  Uinta  County; 
Richard  H.  Scott,  Judge. 

Petition  by  John  W.  Stoner  and  others  for 
the  appointment  of  a  distributer  of  water 
from  an  irrigation  ditch.  From  a  judguient 
finding  Frank  A.  Man  gulltj'  of  coutempt  In 
Interfering  with  the  distributer  appointed  un- 
der the  petition,  he  appeals.    Reversed. 

Sec  67  Pac.  618. 

J.  H.  Ryckman,  for  plaintiff  in  error.  John 
C.  Uamm,  for  defendants  in  error. 

POTTER,  J.  Upon  a  petition  filed  In  the 
district  court  of  Uinta  county  by  the  defend- 
ants in  error  for  the  appointment  of  some 
suitable  person  to  distribute  the  water  from 
an  irrigating  ditch  alleged  to  be  the  joint 
ditch  of  the  defendants  and  plaintUf  in  error, 
one  H.  J.  Somsen  was  appointed  by  tbe  dis- 
trict court  commissioner  to  distribute  tbe 
water  in  said  ditch.  Thereafter  an  affidavit 
of  said  Somsen  was  filed  In  said  court,  set- 
ting forth  that  the  plaintiff  In  error  had  In- 
terfered with  his  discharge  of  the  duties  im- 
posed upon  him  by  the  order  of  tbe  court 
commissioner.  Thereupon  said  court  com- 
missioner ordered  that  an  attachment  Issue, 
commanding  the  sheriff  to  arrest  the  plain- 
tiff in  error  and  bring  him  before  tbe  com- 
missioner at  a  time  stated  in  the  order,  then 
and  there  to  show  cause  why  he  should  not 
be  punished  for  contempt  of  court.  The  writ 
issued,  and  the  sheriff  thereon  arrested  the 
plaintiff  and  brought  him  into  the  presence 
of  the  commissioner.  A  hearing  was  had, 
testimony  taken,  and  the  commissioaer  euttsr- 
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ed  an  order  finding  the  plaintiff  In  error 
guilty  of  a  willful  and  Intentional  ylolation 
of  the  ord»  of  the  court,  and  of  Interfering 
•with  said  water  distributer  In  the  perform- 
ance of  his  duties,  and  adjudging  that  be  be 
fined  in  the  sum  of  $25  and  costs  of  the  pro- 
ceeding, but  suspended  execution  until  the 
proceedings  could  be  submitted  to  the  proper 
Judge  for  confirmation,  If  the  same  be  neces- 
sary, or  until  the  further  order  of  the  court 
The  proceedings  were  thereafter  brought  be- 
fore the  district  Judge,  and  submitted  before 
him  "upon  the  testimony,  pleadings,  afflda- 
Tlts,  filings,  and  findings  of  the  court  com- 
missioner," whereupon  the  proceedings  and 
findings  of  the  commissioner  were  approved; 
and  the  court,  upon  the  evidence,  found  and 
adjudged  that  the  plaintiff  In  error  had  will- 
fully. Intentionally,  and  contumaciously  in- 
terfered with  an  officer  of  the  court,  viz.,  said 
Bomsen,  who  had  been  duly  appointed  to  di- 
vide and  distribute  the  water  In  the  Irrigat- 
ing ditch  aforesaid,  and  said  plaintiff  In  error 
was  ordered  to  pay  a  fine  of  $25  and  the  costs 
of  the  proceeding,  and  execution  therefor  was 
awarded.  The  plaintiff  in  error  complains 
In  this  proceeding  In  error  of  that  Judgment 

It  is  contended  that  the  district  court  com- 
missioner was  without  authority  to  entertain 
the  contempt  proceedings,  or  to  make  any 
orders  or  Judgment  therein,  and  that  the  al- 
leged infirmity  In  the  proceedings  was  not 
cured  by  an  attempted  approval  thereof  by 
the  Judge  or  comi;  or  the  Judgment  thereon 
rendered,  adjudging  guilt  and  Imposing  pun- 
ishment It  Is  also  contended  that  the  court 
commissioner  was  personally  disqualified 
from  acting  by  reason  of  his  alleged  profes- 
sional relations  to  an  action  previously  liti- 
gated between  the  parties.  As  to  this  point 
there  Is  not  sufficient  proof.  In  our  opinion, 
to  sustain  the  charge  and  it  will  not  be  fur- 
ther considered 

The  chief  contention,  that  the  Judgment 
was  rendered  without  any  authority  of  law, 
presents  a  serious  question,  and  requires  the 
most  careful  consideration.  It  may  be  con- 
ceded that  the  court  would  have  had  power 
to  entertain  and  determine  the  proceedings, 
and,  upon  a  trial  of  the  accused  before  It,  to 
have  adjudged  him  guilty  of  a  contempt,  and 
imposed  a  fine  by  way  of  punishment  But 
the  important  question  Is  whether  the  com- 
missioner possessed  the  power  he  assumed  to 
exercise,  and  whether  the  subsequent  action 
of  the  court  or  Judge  cured  the  defect,  if  any. 
In  the  Jurisdiction  of  the  commissioner. 

In  the  first  place,  we  think  It  clear  that 
the  order  of  the  court  approving  the  acts  and 
proceedings  of  the  commissioner,  and  upon 
these  proceedings,  and  the  evidence  taken 
before  the  commissioner,  adjudging  the  plain- 
tiff gnllty  of  the  contempt  charged,  and  that 
be  pay  a  fine  and  the  costs,  was  not  made 
In  the  exercise  of  a  general  or  independent 
Jurisdiction  which  the  court  may  have  pos- 
sessed to  attach  and  punish  the  plaintiff  in 
Mror  as  for  a  C(»>tempt  by  reason  of  his  al- 


leged interference  with  the  water  distributer 
aforesaid.  The  accused  was  not  at  any  time 
ordered  to  appear  before  the  court  to  show 
cause  why  he  should  not  he  punished  for  con- 
tempt, nor  was  he  tried  by  the  court  on  the 
charge  preferred  against  him.  No  testimony 
was  taken  at  the  hearing  before  the  court 
The  matter  was  submitted  upon  the  proceed- 
ings and  findings  of  the  commissioner.  The 
plaintiff  in  error  was  arrested  upon  an  at- 
tachment ordered  by  the  commissioner,  and 
brought  before  that  officer,  and  then  and 
there  the  charge  against  him  was  tried,  and 
the  commissioner  adjudged  him  guilty.  The 
matter  thereupon  was  heard  by  the  court,  not 
In  obedience  to  any  process  for  that  purpose, 
but  manifestiy  In  pursuance  of  the  provi- 
sions of  section  8337,  Bev.  8t  1899,  requir- 
ing the  district  court  to  review  all  orders 
made  by,  and  proceedings  had  before,  com- 
missioners of  such  court  during  vacation,  and 
approve,  disapprove,  reverse,  or  modify  every 
such  order  or  proceeding.  It  Is  unnecessary 
to  decide  whether  the  orders  of  the  commis- 
sioner in  the  summary  proceedings  for  the 
appointment  of  a  distributer  of  water  in  part- 
nership ditches  are  required  to  be  brought 
before  the  court  at  any  time  for  confirmation. 
It  is  apparent  that  this  contempt  proceeding 
was  brought  before  the  court,  and  that  the 
sole  basis  for  the  action  of  the  court  was  the 
proceeding  before,  and  the  finding  and  Judg- 
ment of,  the  commissioner.  The  power  of 
the  court,  therefore.  In  an  independent  pro- 
ceeding, is  not  Involved.  In  this  case  the  au- 
thority of  the  court  depended  upon  the  va- 
lidity of  the  proceedings  before  the  commls 
sloner.  The  hearing  before  the  court  was  in 
the  nature  of  a  review  of  the  commlssloner'a 
proceedings  and  acts.  The  fact  that  the 
court  went  further  In  its  order  than  merely 
to  approve  those  acts  and  proceedings,  and 
expressly  found  and  adjudged  the  plaintiff  in 
error  guilty,  and  prescribed  a  penalty,  added 
nothing  substantially,  since  such  order  was 
confessedly  based  upon  the  commissioner's 
proceedings  and  findings.  Halght  v.  Lucia, 
36  Wis.  355;  Kuhlman  v.  Superior  C!ourt,  122 
Cal.  636,  55  Pac.  589.  The  California  court, 
In  the  case  cited,  say:  "We  find  the  superior 
court  making  an  order  adjudging  this  peti- 
tioner guilty  of  contempt,  and  decreeing  that 
he  be  punished  by  imprisonment  This  Judg- 
ment and  decree  of  the  court  in  itself  de- 
clares that  It  is  based  upon  the  warrant  of 
arrest  and  order  of  commitment  made  by  the 
coroner.  It  is  evident  therefore,  that  the  pe- 
titioner had  no  trial  before  the  superior  court, 
but  was  adjudged  guilty  upon  Uie  showing 
made  by  the  face  of  the  warrant  and  order 
of  the  coroner."  And  in  Halght  v.  Lucia, 
supra,  where  it  was  held  that  a  court  com- 
missioner was  without  power  to  entertala 
contempt  proceedings,  and  that,  the  process 
being  void,  all  the  proceedings  were  coram 
non  Judice,  it  was  said:  "It  is  not  a  sufficient 
answer  to  this  to  say  that  the  court  author- 
ized and  affirmed  the  acts  of  the  commiih 
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slouer,  or  that,  by  litigating  tbe  matter  in 
the  circuit  court,  tlie  defendants  waived  the 
objection  to  the  Jurisdiction  of  the  commis- 
sioner. Tlie  court  cannot  confer  powers  up- 
on a  commissioner  not  given  by  law,  and 
want  of  Jurisdiction  of  the  subject-matter 
cannot  be  waived." 

It  seems  to  be  contended  that  tbe  office  of 
court  commissioner  is  a  creature  of  the  Con- 
stitution, and  that  Its  Inherent  powers  as  a 
court  cannot  be  taken  away  by  the  Legis- 
lature. The  Constitution  requires  that  the 
Legislature  provide  for  the  appointment  of 
district  court  commissioners,  with  authority 
to  perform  such  chamber  business  as  shall  be 
prescribed  by  law,  in  the  absence  of  the 
Judge,  or  in  case  of  his  disquallficatioii  from 
acting.  Const,  art.  5,  §  14.  That  office  is  not 
constituted  a  court  separate  and  distinct 
from  the  district  court.  The  commissioner 
Is  rather  an  adjunct  or  an  officer  of  the  dis- 
trict court.  The  Judicial  power  of  the  state 
Is  vested  In  the  Supreme  Court,  district 
courts.  Justices  of  the  peace,  the  Senate  sit- 
ting as  a  court  of  impeachment,  courts  of 
arbitration,  and  such  courts  as  the  Legisla- 
ture may  by  general  law  establish  for  incor- 
IKjrated  cities  or  towns.  Id.  {  1.  The  In- 
herent powers  of  the  district  court  are  not 
here  involved.  In  re  Barnhouse  (Kan.  Sup.) 
58  Pac.  480.  The  alleged  contempt  was  not 
committed  In  the  presence  of  the  commission- 
er; hence  the  power  that  may  be  possessed 
by  that  officer  to  punish  direct  contempts  is 
not  In  controversy.  The  contempt  charged 
against  plaintiff  In  error  was  not  technically 
a  contempt  of  the  commissioner,  nor  would 
it  have  been  a  contempt  of  the  district  Judge, 
bad  he  made  the  order  claimed  to  have  been 
disobeyetl  or  Interfered  with.  If  a  contempt 
at  all,  It  was  an  offense  against  the  district 
court,  wherein  the  petition  for  the  appoint- 
ment of  the  water  distributer  was  filed,  and 
the  proceedings  were  pending.  People  ex  rel. 
V.  County  Judge,  27  Cal.  151;  Kissel  v.  Lew- 
is, 27  Ind.  App.  302,  61  X.  E.  209.  This  was, 
indeed,  recognized  by  the  parties,  by  filing 
the  affidavit  charging  the  contempt  in  the 
office  of  tbe  clerk  of  court.  The  contempt 
proceeding  was  pending  In  court.  If  any- 
where, as  well  as  the  summary  proceeding 
out  of  which  it  arose;  and  the  statute  au- 
thorizes tlie  latter  or  main  proceeding  to  be 
summarily  heard  by  either  the  court,  the 
Judge  at  chambers,  or  the  court  commission- 
er. It  is  nevertheless  a  court  proceeding,  and 
the  Judgment  authorized  for  the  services  and 
expenses  of  the  distributer  is  required  to  be 
entered  by  the  court  itself.  Rev.  St.  1899,  { 
012. 

The  proceedings  wherein  the  order  was 
made  that  pinlntlfT  in  error  Is  accused  of  hav- 
ing Interfered  with  are  purely  statutory. 
They  do  not  Invoke  the  common-law  or  equi- 
table Jurisdiction  of  the  court  Id.  §§  908- 
916.  That  statute  contains  no  provision  au- 
thorizing the  punishment  as  a  contempt  of 
any  act  of  luterfereace  with  the  orders  made 


In  the  proceedings  provided  for.  If  any  au- 
thority exists  to  enforce  the  orders  made  in 
such  statutory  proceeding  by  contempt  pro- 
ceedings, it  must  be  found  outside  that  stat- 
ute. 

Conceding  that  the  court  inherently  pos- 
sesses ample  authority  to  enforce  obedience 
to  its  orders.  Whether  made  by  the  Judge 
or  commissioner,  and  to  protect  its  officers 
from  contumacious  interference,  by  attaching 
and  punishing  the  guilty  parties  as  for  a 
contempt,  the  question  arises,  what  author- 
ity in  that  respect  was  possessed  by  the 
court  commissioner.  In  case  an  order  made 
by  him,  appointing  a  distributer  of  water  in 
a  Joint  ditch,  in  the  summary  statutory  pro- 
ceedings aforesaid,  Is  disobeyed  or  interfered 
with?  The  constitutional  declaration  is  that 
the  commissioner  shall  have  authority  to  per- 
form such  chamber  business  as  may  be  pre- 
scribed by  law,  in  the  absence  of  the  district 
Judge,  or  when  he  states  that  It  ia  improper 
for  him  to  act,  and  to  perform  such  other 
duties  as  may  be  prescribed  by  law.  Const, 
art.  5,  i  14.  Referring  particularly  to  the 
officer's  authority  as  to  chamber  business, 
the  I^egislature  has  provided  that  be  shall 
have  power,  in  respect  to  every  suit  or  pro- 
ceediug  pending  in  the  district  court,  to  make 
any  onler  which  a  district  Judge  is  author- 
ized by  law  to  make  in  cliambers,  If  such 
Judge  is  absent  from  the  county  or  disquali- 
fied from  acting.  Rev.  St.  1809,  §  3334.  He 
is  also  expressly  empowered  to  punish  per- 
sons for  contempt  committed  during  hear- 
ings bad  before  him  (Id.),  and  to  issue  and 
enforce  process  for  the  attendance  of  wit- 
nesses and  production  of  evidence  in  all  law- 
ful hearings  before  blm.  In  the  same  manner 
and  with  like  force  and  effect  as  the  court 
might  do  If  in  session  (Id.). 

It  Is  contended  by  counsel  for  plaintiff  in 
error  that  the  Legislature  having  expressly 
conferred  upon  the  commissioner  power  to 
punish  certain  contempts,  viz.,  those  commit- 
ted during  hearings  before  him,  that  jwwer 
In  other  cases  is  necessarily  or  by  implica- 
tion excluded.  On  the  other  hand,  it  is  ar- 
gued that  tlie  power  granted  to  make  any 
order  authorized  by  law  to  be  made  by  a 
Judge  at  chambers  embraces  the  same  pow- 
er that  the  Judge  would  have  to  punish  a 
contempt  resulting  from  an  Interference  with 
an  order  or  officer  of  the  court.  The  argu- 
ment tliat  the  express  grant  of  power  as  to 
contempts  in  a  certain  class  of  cases  ex- 
cludes all  other  cases  is  not  without  force; 
yet  we  are  not  prepared  to  hold  that  the  pow- 
er as  to  constructive  or  indirect  contempts 
is  not  possessed  by  the  commissioner,  where 
the  district  Judge  at  chaml)ers  is  Invested 
by  law  with  such  power.  It  might,  perhaps, 
be  a  reasonable  assumption  that  the  special 
grant  of  power  to  puuish  contempts  commit- 
ted In  tlie  commissioner's  presence  was  in- 
tended as  additional  to  the  power  to  make 
chamber  orders.  But  we  do  not  decide  that 
question.    After   careful   consideration,   we 
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hare  reached  the  condtislon  that  the  district 
judi^  ■wonld  not  have  been  authorized  to 
hear  and  determine  at  chambers  the  partic- 
ular contempt  alleged  in  the  ease  at  bar, 
even  though  he  had  Issued  the  order  which 
It  Is  claimed  the  plaintiff  In  error  Interfered 
with.  That  being  so,  then  clearly  the  com- 
missioner possessed  no  such  authority. 

It  is  to  be  observed  that  the  commissioner 
not  only  caused  the  Issuance  of  process  In 
the  contempt  proceeding,  but  he  had  the 
party  brought  before  him,  and,  upon  a  hear- 
ing, he  rendered  Judgment.  Whatever  pow- 
er, if  any,  a  district  Judge  has  to  act  at 
chambers  upon  preliminary  matters  arising 
in  cases  of  purely  equitable  cognizance,  in 
the  absence  of  statutory  provision,  is  not 
demanding  consideration.  We  think  the 
proiM>.sition  is  well  settled,  and  generally  con- 
t-etled,  that  a  Judge  at  chambers  cannot  ren- 
der a  Judgment,  unless  expressly  authorized 
by  law.  4  Ency.  I'l.  &  Pr.  343;  State  ex  rel. 
V.  Stevens,  40  Kan.  113,  10  Pac.  3(55;  Bank 
V.  J?>nnell,  55  S.  C.  379,  33  S.  E.  485.  And 
a  Judge  at  chambers  has  no  power,  without 
express  authority  of  law,  to  punish  for  a 
contempt  not  committed  in  his  presence.  4 
Ency.  PI.  &  I'r.  340;  9  Cyc.  31;  State  ex  rel. 
v.  Stevens,  supra;  Taylor  v.  Moffatt,  2 
Blackf.  305;  Gates  v.  McDanlel,  3  Port.  350; 
State  ex  rel.  v.  McKinnon,  8  Or.  487;  People 
ex  rel.  v.  Brennan,  45  Barb.  344;  Davis  v. 
State  ex  rel..  50  Ohio  St.  194.  33  N.  E.  926. 

In  order  to  afford  speedy  relief  to  parties, 
and  facilitate  the  transaction  of  the  business 
of  the  courts,  quite  extensive  powers  have 
from  time  to  time  been  conferred  upon  dis- 
trict Judges  In  vacation  and  at  chambers 
by  our  statutes.  And  It  Is  evident  that  It 
was  deemed  necessarj'  for  legislative  author- 
ity to  authorize  the  Judges  to  so  act  in  these 
matters.  They  have  been  expressly  author- 
ized in  a  few  cases  to  punish  as  a  contempt 
the  disobedience  of  oi-ders  made  by  them 
or  the  court.  Tliey  are  empowered  to  so 
punish  the  violation  of  an  Injimction.  Uev. 
8t  1809,  i  4(H8.  Also,  in  supplemental  pro- 
ceedings, after  Judgment  a  person,  party, 
or  witness  diaol)eying  an  order  of  the  Judge 
may  he  by  such  Judge  punished  for  contempt. 
Id.  i  3049.  And  doubtless  there  are  other  in- 
stances, unnecessary  to  si)eflfy,  where  the 
Judge  has  l)een  expressly  invested  with  such 
power.  There  is  a  ratlier  slgnitlcant  pro- 
vision respecting  the  court  commissioners  in 
contempt  matters  to  be  found  in  the  prolmte 
code.  The  commissioner  is  given  certain  au- 
thoilt.v  in  probate  matters,  aud.  in  respect 
to  certain  proceedings  therein,  it  is  provided 
that  any  pei-son  refusing  to  appear  and  tes- 
tify In  vacation  may  be  attached  for  con- 
tempt, and  held  to  bail  to  answer  to  the 
alleged  contempt  at  the  next  term  of  court. 
Id.  f  453(1.  Now,  as  already  observed,  the 
statute  providing  the  summary  remedy  for 
appointment  of  a  water  distributer  upon 
Joint  ditches  does  not  expressly,  or  even  by 
any  reasonable  inference,  confer  authority 


upon  the  Judge  to  punish  for  contempt  of 
the  orders  made  in  such  proceeding.  TlJere 
are,  however,  certain  general  statutory  pro- 
visions authorizing  the  Judge  to  act  in  vaca- 
tion. Id.  g§  3010-3({12.  Section  3010  pro- 
vides that  all  motions,  demurrers,  applica- 
tions, and  other  matters  not  involving  a  trial 
upon  the  issue  of  fact  m  any  civil  or  crim- 
inal action  or  special  proceeding  i>ending  In 
any  of  the  district  courts  may  be  heard  and 
determined  ijy  the  Judge  of  such  court  in  va- 
cation. Section  3(ill  authorizes  the  Judge, 
at  his  discretion,  and  by  consent  of  the  par- 
ties, to  try  Issues  of  law  and  fact  la  vaca- 
tion or  recess  of  the  court,  and  the  Judg- 
ment thereon  rendered  is  declared  to  have 
the  same  effect  as  though  the  issues  bad 
been  tried  in  term  time.  And  section  3(>12 
declares  the  court  open  at  nil  times  for  the 
ti-ansactlon  of  business  in  the  entry  of  Judg- 
ments, decrees,  orders  of  course,  and  such 
other  orders  as  have  been  made  or  granted 
by  the  court  or  Judge,  and  for  the  hearing 
and  determination  of  all  matters  brought  be- 
fore the  court  or  Judge,  except  trial  of  is- 
sues of  fact.  And  when  any  cause  or  mat- 
ter has  been  heard  by  the  court  or  Judge, 
the  decision  may  be  made  out  of  term,  aud 
the  order  upon  such  decision  may  be  enter- 
ed as  a  court  order.  See  Anderson  v.  Mat- 
thews, 8  Wyo.  307,  57  Pac.  1.5(5;  Jones  v. 
Bowman,  10  Wyo.  47,  05  Pac.  1002.  In  An- 
derson V.  Matthews  the  distinction  is  recog- 
nized between  such  an  order  and  a  strictly 
chambers  order.  Although  section  3012  de- 
claws  the  court  open  at  all  times  for  c-ertain 
purposes,  the  trial  of  issues  of  fact  is  ex- 
pressly excepted  therefrom,  while  in  the  pre- 
ceding section  Issues  of  fact  may  be  tried 
in  vacation  onl.v  upon  consent  of  the  parties; 
and  section  3610,  again,  excepts  from  the 
matters  therein  permitted  to  be  heard  In  va- 
cation a  trial  upon  the  issue  of  fact  in  the 
pending  case.  ITiere  is  no  gi-onnd  for  doubt- 
ing that  a  hearing  and  determination  of  tliN 
contempt  proceeding  involved  the  trial  of  an 
issue  of  fact.  The  aliegatious  as  to  the  con- 
tempt were  denied  by  the  answer  of  the 
plaintiff  in  error,  and  he  also  objected  there- 
in to  the  Jurisdiction  of  the  commissioner. 
Testimony  was  taken  upon  the  issue  as  to 
the  guilt  of  plaintiff  in  error.  (Inilt  was  ad- 
judged upon  the  evidence,  and  likewise  tlie 
iitulings  of  the  commissioner  were  by  the 
court  approved  upon  the  evidence.  It  is 
clear,  therefore,  that  tlio  general  provisions 
of  the  statute  above  referred  to  would  not 
have  autliorized  a  hearing  and  determination 
of  tlie  matter  by  the  Judge  in  chambers. 

There  is  recited  in  the  Judgment  of  the 
court  that  the  matter  came  on  to  be  heard 
liefore  the  Judge  of  the  First  District,  at 
Cheyenne,  by  agreement  of  the  parties.  Tlie 
case  was  pending  In  I'inta  county.  In  the 
Third  District.  The  Judge  of  the  First  Dis- 
trict had  been  called  In  to  preside  over  the 
court  in  Uinta  county  In  the  hearing  of  these 
mattei-8.    And  it  is  evident  that  the  agree- 


Digitized  by 


Google 


588 


73  PACIFIC  REPORTER. 


(Wyo. 


ment  of  the  parties  had  reference  to  the 
hearing  of  the  matter  as  to  the  approval  or 
disapproval  of  the  commissioner's  proceed- 
ings before  the  Judge,  instead  of  the  court, 
and  out  of  the  district  There  was  no  con- 
sent as  to  the  hearing  before  the  commission- 
er, and,  as  stated  in  an  earlier  part  of  this 
opinion,  the  hearing  before  the  judge  or 
court  was  In  the  nature  of  a  review  of  the 
commissioner's  acts.  We  are  unable,  there- 
fore, to  0nd  any  authority  for  the  acts  of  the 
commissioner  In  bearing  and  determining  the 
contempt  proceeding.  Whether  he  would 
have  been  authorized  to  make  an  order  re- 
quiring the  plaintiff  In  error  to  show  cause 
before  the  court  Is  tmnecessary  to  consider, 
since  he  made  no  such  order. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  court 
to  discharge  the  plaintiff  in  error.    Reversed. 

CORN,  C.  J.,  and  KNIGHT,  J.,  concur. 


HASKINS  v.  ANDREWS. 
(Supreme  Court  of  Wyoming.    April  25,  1904.) 

TRESPASS    ON    LAND  —  OVERSTOCKINO    COMKON 
PASTURE— INSTRUCTIONS— EVIDENCB. 

1.  In  trespass  to  land,  alleged  to  have  been 
committed  by  defendant  in  turning  Into  an  in- 
closed pasture,  containing  land  some  of  which 
belonged  to  plaintiff  and  some  to  defendant,  a 
larger  number  of  cattle  than  the  defendant's 
land  would  pasture,  a  requested  instruction 
that  defeudant  was  under  no  obligation  to  keep 
his  cattle  off  the  land  of  plaintiff  in  the  same 
field,  and  that  while  he  had  no  right  to  drive 
his  cattle  on  plaintiff's  land,  or  preclude  plain- 
tiff from  equal  use  of  the  field  in  proportion  to 
the  amount  used  by  him,  yet,  unless  the  plain- 
tiff attempted  to  use  the  field,  and  defendant  in 
some  manner  deprived  and  excluded  plaintiff 
from  such  use,  the  linding  should  be  for  defend- 
ant, was  properly  refused  as  misleading. 

2.  Where  plaintiff  and  defendant  both  owned 
pasture  land  inclosed  by  a  fence,  with  the  erec- 
tion of  which  neither  had  anything  to  do,  de- 
fendant's action  in  putting  into  the  pasture 
more  cattle  than  his  part  of  the  land  could  sup- 
port was  not  a  trespass  on  plaintiff's  land. 

3.  In  an  action  for  trespa.ss  on  land,  alleged 
to  have  been  committed  by  defendant's  action  in 
turning  into  an  inclosed  pasture,  containing 
land  some  of  which  belonged  to  plaintiff  and 
some  to  defendant,  a  larger  number  of  cattle 
than  the  defendant's  land  would  pasture,  a 
charge  that,  if  defendant  had  more  cattle  in  the 
inclosure  than  his  land  could  support,  it  was  to 
be  presumed  that  he  intended  that  his  cattle 
should  graze  on  plaintiff's  land,  and  a  promise  to 
pay  for  the  use  and  occupation  could  be  implied, 
was  improper  because  allowing  a  recovery  out- 
side the  issues. 

4.  Evidence  that  the  fence  was  down,  so  that 
the  cattle  could  pass  out  on  the  open  range, 
was  proper,  and  should  have  been  submitted  to 
the  jury  by  the  instructions. 

Error  to  District  Court,  I«ramle  County; 
Richard  H.  Scott,  Judge. 

Action  by  Hiram  A.  Andrews  against 
George  H.  Hasklns.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

N.  E.  Corthell,  for  plaintiff  In  error.  Wil- 
liam B.  Ross  and  Clyde  M.  Watts,  for  de- 
fendant In  error. 


POTTER,  J.  It  Is  conceded  by  counsel 
that  this  Is  an  action  for  treqiass  upon  lands. 
The  defendant  in  error,  Andrews,  brought 
the  suit  to  recover  from  the  plaintiff  In  er- 
ror, Haskins,  damages  for  an  alleged  tres- 
pass upon  two  sections  of  land  belonging  to 
the  defendant  in  error,  by  turning  a  large 
number  of  neat  cattle  upon  the  land,  and 
thereby  depasturing  the  same.  Upon  the 
verdict  of  a  Jury,  judgment  was  rendered  in 
favor  of  defendant  in  errw  for  ^160.  It  is 
contended  that  the  verdict  is  not  sustained 
by  suthclent  evidence,  and  tlutt  the  court 
erred  in  giving  certain  instructions  to  the 
jury  at  the  request  of  the  plaintiff  below, 
and  in  refusing  to  give  certain  Instructions 
reipiested  by  the  defendant.  For  conven- 
ience, the  parties  will  be  hereinafter  desig- 
nated according  to  the  title  of  the  case  in  tbe 
trial  court — Andrews  as  plaintiff,  and  Has- 
klns as  defendant. 

The  petition  avers  that  from  on  or  about 
June  27,  1900,  tbe  plaintiff  was  the  owner 
and  in  possession  of  tlie  land  In  controversy, 
viz..  sections  31  and  33  in  township  17  nm-th, 
range  70  west,  in  the  counties  of  Albany  and 
I.aramle,  in  this  state;  and  that,  "on  and  at 
divers  times  between  the  27th  day  of  June, 
A.  D.  1900,  and  the  Ist  day  of  November, 
1901,  defendant  wrongfully  entered  upon 
said  land,  and  then  and  there  did  turn  in  and 
upon  said  land  a  large  number  of  live  stock, 
to  wit,  about  sixteen  hundred  (1,000)  head  of 
neat  cattle,  and  did  graze  the  same  thereon, 
and  thereby  wholly  depastured  the  said  land. 
Injuring  and  wholly  destroying  the  grass  of 
the  plaintiff  then  and  there  growing,  and 
being  of  tbe  value  of  four  hundred  dollars." 
The  answer  was  a  general  denial. 

It  appears  from  the  evidence  that  the  de- 
fendant owned  and  was  in  lawful  and  peace- 
able possession  of  several  sections  of  land 
adjoining  and  In  the  immediate  neighborhood 
of  those  claimed  by  plaintiff.  The  character 
of  defendant's  ownership  is  not  disclosed, 
but  he  is  referred  to  and  treated  throughout 
the  case  as  owner.  We  are  unable  to  gather 
distinctly  from  the  testimony  the  exact  quan- 
tity of  the  land  owned  by  defendant,  nor  Is 
it  matei-lal.  The  land  of  both  parties  seems 
to  have  been  surrounded  by  an  exterior  fence 
embracing  all  of  tbe  land  of  both  plaintiff 
and  defendant  in  a  single  inclosure,  and  pos- 
sibly other  lands.  There  is,  however,  a  dis- 
pute in  the  evidence  as  to  the  quantity  of 
land  embraced  in  the  inclosed  fleld,  and,  in- 
deed, as  to  whether  there  was  not  an  opening 
at  one  side  so  that  cattle  could  wander  out  of 
the  fleld  upon  the  open  range.  There  was 
some  evidence  to  the  effect  that  some  of  the 
fence  on  one  side  of  the  pasture  was  down, 
so  as  to  allow  the  cattle  access  to  anotJier 
pasture  of  defendant,  from  which  latter  pas- 
ture access  was  possible  to  the  open  rang«. 
The  plaintiff  admitted  In  his  testimony  that 
the  pasture,  including  his  land,  contained  at 
least  11  sections.  A  witness  for  defendant 
testifled,  as  we  understand  it,  that  It  em- 
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braced  12  sections.  But,  in  the  view  which 
we  think  must  be  taken  of  the  case,  the  exact 
dimensions  of  the  field  are  Immaterial.  The 
location  of  the  fence  Is  not  described  defi- 
nitely, nor  was  there  any  attempt  to  do  so. 
It  seems,  however,  that  plalntlfT's  land  was 
situated  In  the  northern  part  of  the  pasture. 
It  appears  that  the  plaintiff  owned  a  portion 
of  the  fence— that  portion,  as  we  understand, 
which  constituted  the  south  boundary  of  the 
pasture.  The  lands  were  not  cultivated,  and 
there  were  no  division  fences  during  the  pe- 
riod In  question.  In  exchange  for  the  south 
fence,  defendant  constructed  for  plaintiff  a 
division  fence,  separating  the  latter's  land 
from  the  other  lands  in  the  field,  in  the  sum- 
mer of  1001.  But  when  the  alleged  trespass 
occurred  there  was  no  such  fence.  The  own- 
ership and  control  of  the  fence  not  shown 
to  have  belonged  to  plaintiff  are  not  dis- 
closed. 

lu  the  spring  or  summer  of  1900,  and  also 
In  1901,  the  defendant  took  cattle  to  pasture, 
and  bad  them  turned  Into  the  field  that  con- 
tained plaintifTs  land,  and  those  cattle  doubt- 
less grazed  upon  the  lands  of  plaintiff. 
There  Is  evidence  showing  the  number  of 
cattle  so  turned  Into  the  inclosure,  and  tend- 
ing to  show  that  In  consequence  thereof 
plaintiff's  lands  were  depastured.  But  there 
is  no  proof,  nor  any  evidence  tending  to 
prove,  that  the  cattle  were  turned  or  driven 
upon  plaintifiTs  premises,  or  held  there  for 
any  purpose  at  any  time.  It  Is  to  be  taken, 
in  the  absence  of  evidence  to  the  contrary, 
that  they  were  turned  upon  the  land  of  de- 
fendant, and  there  Is  some  evidence  to  that 
effect.  After  the  cattle  were  turned  Into  the 
field,  until  they  were  taken  out,  they  were 
permitted  to  roam  and  graze  at  will.  They 
were  not  directed  or  controlled  In  their  graz- 
ing or  movements  by  the  defendant  or  any 
other  person,  so  far  as  the  proof  discloses, 
except  that,  after  commencing  to  build  the 
division  fence,  defendant's  employ^  endeav- 
ored to  keep  the  cattle  off  from  plaintlfTs 
land.  It  was  attempted  on  the  part  of 
plaintiff  to  establish  that  defendant  bad  over- 
stocked the  pasture,  and  that  it  resulted  nec- 
essarily In  the  depasturing  of  plaintiff's 
premises;  and  upon  that  fact,  and  that  fact 
alone,  the  plaintiff  claimed,  and  now  claims, 
a  right  to  recover  damages.  There  Is  no  hint 
in  the  evidence  that  plaintiff  was  excluded 
from  the  inclosure  or  his  land  therein,  or  that 
defendant  exercised  or  assumed  to  exercise 
any  control  over  the  Inclosure  to  the  exclu- 
sion of  plaintiff.  On  the  contrary.  It  appears 
that  for  a  time  the  plaintiff  kept  some  horses 
In  the  pasture. 

At  the  request  of  the  plaintiff  the  court 
Instractod  the  Jury  as  follows:  "(3)  The 
court  Instructs  the  Jury  that  if  the  defendant 
had  more  cattle  In  the  inclosure  than  his 
share  of  the  land  could  possibly  support,  then 
in  tliat  case  the  law  presumes  that  the  de- 
fendant intended  that  his  cattle  should  graze 
on  the  lands  of  the  plaintiff,  and  an  Implied 


promise  to  pay  a  reasonable  amoimt  for  the 
,UBe  and  occupation  of  the  land  is  raised." 
And  further:  "(4)  In  this  case  the  court 
charges  you  that  if  the  defendant  stocked  his 
sections  within  the  Inclosure  with  a  greater 
number  of  cattle  than  they  could  properly 
support,  so  that  In  order  to  obtain  the  proper 
amount  of  grass  they  would  be  forced  to  go 
upon  the  adjoining  sections,  then  it  is  the 
duty  of  the  defendant  to  compensate  tor  the 
damages  they  have  done,  and  you  should  so 
find."   These  instructions  were  excited  to. 

At  defendant's  request  the  following  in- 
struction was  given:  "The  court  Instructs 
the  jury  that  the  defendant  had  a  right  to 
tnrn  cattle  into  his  fields  and  pasture  them 
to  the  full  capacity  of  the  lands  not  owned 
by  the  plaintiff,  and  that  he  was  no  more 
bound  than  the  plaintiff  to  build  a  division 
fence;  and  the  fact  that  the  field  Included 
other  lands  did  not  In  any  way  restrict  the 
right  of  defendant  to  the  full  use  and  en- 
joyment of  his  own." 

The  court  refused  to  give  the  following  in- 
structions requested  by  defendant:  "In  this 
state  the  law  does  not  hold  the  owner  re- 
sponsible for  the  trespass  of  straying  cattle. 
It  requires  the  landowner  to  fence  against 
them,  or  bear  the  loss  caused  by  his  failure 
so  to  do."  'The  defendant  was  under  no  ob- 
Ugntlon  to  keep  his  cattie  <^  the  lands  of  the 
plaintiff  in  the  same  field.  He  bad  no  right 
to  drive  his  cattle  on  the  plaintiff's  land,  or 
to  preclude  the  plaintiff  from  equal  use  of 
the  field  In  proportion  to  the  amount  owned 
by  him;  but  unless  you  find  that  the  plain- 
tiff attempted  to  use,  and  the  defendant  in 
some  manner  deprived  and  excluded  the  plain- 
tiff from  such  use  of,  the  field,  you  should 
find  for  the  defendant" 

The  closing  clause  of  the  last  request  above 
quoted  Is  probably  misleading,  and  the  re- 
quest as  a  whole,  while  containing  some  cor- 
rect statements  of  the  law,  hardly  seems  to 
present  the  case  clearly  to  the  jury,  even 
from  the  standpoint  of  the  defendant.  We 
are  not  prepared,  therefore,  to  hold  its  re- 
fusal error,  even  upon  the  theory  of  the  case 
us  maintained  by  counsel  for  defendant  It 
seems  to  declare  that  the  mere  fact  that  de- 
fendant had  not  deprived  and  excluded  the 
plaintiff  from  the  use  of  the  field,  in  case  the 
latter  had  attempted  to  use  it  would  require 
a  verdict  for  defendant  This  clearly  would 
not  be  true  if  defendant  had  willfully  and 
knowingly  driven  his  cattle  upon  plaintiff's 
lands  against  plaintiff's  consent  Possibly 
the  request  intended  to  assume  the  absence 
of  testimony  to  that  effect  It  Is  unnecessary 
to  discuss  whether  that  w^ould  be  proper,  or 
to  further  discuss  that  particular  request  I'he 
refusal  of  the  remaining  request  above  set 
out  and  the  instructions  above  quoted  which 
were  given,  indicate  the  theory  upon  which  a 
verdict  for  plaintiff  was  permitted.  The  jury 
were  in  effect  informed,  and  they  must  have 
so  understood,  that  if  the  evidence  showed 
that  the  defendant  had  overstocked  his  part 
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of  the  inclosed  pasture,  the  plaintiff  was  en- 
titled to  recover  the  damages  sustained  in 
consequence  of  the  trespass  upon  and  depas- 
turing of  his  premises.  Xlie  inquiry  is  there- 
fore presented  whether,  upon  the  issues  and 
the  proof,  the  instructions  correctly  stated  the 
law  of  the  case. 

It  is  not  the  law  In  this  state  that  the 
owner  of  cattle  is  required  to  confine  them, 
or  to  prevent  tlieni  from  straying  or  wander- 
ing upon  the  uuinciosed  premises  of  another, 
or.  In  default  thereof,  to  respond  in  damages 
for  their  trespasses  upon  unlnclosed  lands. 
That  is  the  common-law  rule,  but  it  is  and 
always  has  been  inconsistent  with  the  con- 
ditions and  customs  existing  here.  It  is  un- 
necessary to  refer  to  the  various  statutes  that 
have  been  enacted  in  this  state  In  recognition 
of  the  custom  allowing  certain  classes  of  lire 
stock  to  run  at  large.  Our  statutes  distin- 
guish between  cattle  at  large  and  those  in 
charge  of  a  drover.  A  stock  drover  is  any 
person  driving  live  stock  through  any  county 
in  this  state  (Uev.  St  1889,  §  2003),  and  it 
Is  made  the  duty  of  such  drover  to  prevent 
his  live  stock  from  trespassing  upon  the  prop- 
erty of  another.     Section  2005. 

The  common-law  rule  has  been  abrogated, 
or  held  never  to  have  obtained,  in  many  of 
tlie  other  states  of  this  country.  The  rule 
here,  as  stated  in  Cosfriff  v.  Miller,  is  that 
"no  trespass  is  committed  when  animals  law- 
fully running  at  large  wander  upon  and  de- 
pasture the  uuinciosed  lands  of  a  private  own- 
er." 10  Wyo.  190,  68  Pae.  206.  This  rule  Is 
not  coniiued  to  live  stock  running  at  large 
upon  the  open  range.  The  owner  of  cattle 
who  turns  tbem  upon  his  own  laud,  and  suf- 
fers them  to  roam  at  will  and  wander  from 
his  land  upon  the  unfeueed  lands  of  others, 
is  no  less  protected  from  liability  as  a  tres- 
passer. Perry  v.  Cobb  (Ind.  T.)  76  S.  \V. 
280;  Pace  v.  Potter,  80  Tex.  473,  22  S.  W. 
300;  Markin  v.  Prlddy  (Kan.  Sup.)  18  Pac. 
514:  Poindexter  v.  May  (Va.)  34  S.  B.  971, 
47  L.  R.  A.  588;  Baylor  v.  B.  &  O.  R.  Co., 
9  W.  Va.  270;  OUver  v.  Hutchinson  (Or.)  69 
I*ac.  139,  1024.  And  the  rule  is  not  different, 
in  the  absence  of  statute,  where  the  owner 
turns  his  stock  upon  his  own  lands  situated 
wltliin  a  general  luclosure  containing  also 
lands  of  other  parties  not  separated  by  division 
fences.  I'ace  v.  Potter,  supra;  Markin  v. 
Priddy,  supra;  Oliver  v.  Hutchinson,  supra. 
In  such  case  one  landowner  may  lawfully  turn 
his  cattle  upon  his  own  land,  and,  though 
they  wander  from  thence  upon  the  unlnclosed 
and  unprotected  lands  of  his  neighbor  in  tlie 
same  general  inclosure,  he  is  not  guilty  of 
an  actionable  trespass.  The  fact  that  the 
surrounding  fence  may  prevent  the  cattle  from 
roaming  as  far  as  they  otherwise  might  does 
not  essentially  alter  the  principle.  It  Is  the 
duty  of  the  landowner  to  protect  his  premises 
by  fence  or  otherwise  from  the  Invasion  of 
roving  cattle. 

But  the  rule  does  not  permit  the  live-stock 
owner  to  escape  liability  for  a  vtillful  and  de- 


liberate trespass  on  his  part,  and  hence.  If 
he  willfully  and  knowingly  drive  his  animals 
upon  the  land  of  another,  whether  the  same 
be  Inclosed  or  unlnclosed,  be  will  be  liable 
for  the  damages  so  caused.  Cosfriff  v.  Miller, 
10  Wyo.  190,  68  Pac.  206,  and  cases  cited. 
So  where  the  cattle  owner  takes  and  holds 
exclusive  possession  of  the  unfenced  lands  of 
another  situated  in  the  same  general  inclosure 
with  his  own  land,  and  by  depasturing  the 
.same  with  his  cattle  appropriates  to  himself 
the  benefits  thereof,  he  will  be  liable  for  the 
value  of  the  use  and  occupation  of  the  prem- 
ises. St.  Louis  Cattle  Co.  v.  Vaught,  1  Tex. 
Civ.  App.  388,  20  S.  W.  855;  Pace  v.  Potter, 
85  Tex.  473,  22  S.  W.  300;  Lazarus  v.  Phelps, 
152  tJ.  8.  81,  14  Sup.  Ct  477,  38  L.  Ed.  363; 
Lazarus  v.  Phelps,  156  U.  S.  202,  15  Sup.  Ct. 
271,  39  L.  Ed.  397;  Hastings  v.  O'Connor 
(Tex.  Civ.  App.)  52  S.  W.  567.  And  evidence 
showing  the  extent  to  which  the  cattle  owner 
has  stocked  the  pasture,  or  even  his  own. 
hinds,  maj'  doubtless  be  competent  as  tend- 
ing to  prove  either  the  taking  of  possession 
or  the  contrary. 

There  is  a  statement,  obiter  dictum,  in  the 
first  Lazarus-Phelps  Case,  to  the  effect  ap- 
parently that  there  may  be  absolute  liability 
in  consequence  of  an  act  falling  far  short  of 
a  willful  driving  or  directing  of  the  animals 
upon  the  unfenced  laud  of  another,  or  the 
taking  of  exclusive  possession  thereof.  It  is 
said  in  the  opinion  that  one  would  be  liable 
ill  case  he  should  overstock  his  own  land, 
thereby  causing  his  cattle  to  wander  upon, 
adjoining  unlnclosed  land  in  seardi  of  food. 
But  no  case  has  been  cited,  nor  has  any  come 
within  oTur  observation,  where,  under  the  rule 
prevailing  here,  tliat  fact  alone  has  been  deem- 
ed suiUcient  to  constitute  one  a  trespasser  and 
liable  In  trespass.  In  the  case  of  Lazarus  v, 
Phelps  the  defendant  had  overstocked  the  en- 
tire tract,  bicluding  the  lands  of  plaintiff, 
and  the  action  was  for  the  rental  value,  based 
upon  an  allegation  that  defendant  had  the  ex- 
clusive possession  of  plaintiff's  land,  and  there- 
were  other  facts  to  show  use  and  occupation. 
In  Cattle  Co.  v.  Vaught,  supra,  the  cattle 
company  had,  by  erecting  fences,  inclosed 
plaintiffs  land  together  with  its  own  in  one 
general  inclosure,  and  used  plaintiff's  land  for 
the  grazing  of  its  cattle  the  same  as  its  owil 
land;  and  in  Hastings  v.  O'Connor,  supra, 
it  was  found  upon  the  facts,  including  the 
constniction  of  fences  by  defendant,  that  he 
had  taken  and  held  exclusive  possession  of 
plaintiff's  premises;  while  in  Pace  v.  Potter, 
supra,  recovery  was  denied  for  the  reason 
that  exclusive  possession  was  not  shown,  and 
it  was  held  to  have  been  incumbent  upon 
the  plaintiff  to  fence  his  land,  against  de- 
fendant's cattle,  within  the  same  general  in- 
closure. To  the  same  effect  is  Oliver  v.  Hutch- 
inson (Or.)  69  Pac.  139,  1024. 

Where  the  doctrine  is  maintained,  as  In 
this  state,  that  the  duty  does  not  rest  upon 
the  owner  of  domestic  live  stock,  not  pro- 
hibited  from   running   at   large,    to   confine- 
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them  and  prevent  them  from  going  upon  un- 
Inclosed  land,  but  that  It  Is  the  duty  of  a 
landowner  to  properly  protect  his  premlBes 
against  the  trespasEi  of  such  animals  while 
at  large,  we  think  that  recovery  for  the  tres- 
pass of  such  animals  has  not  been  usually,  if 
ever,  sanctioned  In  any  form  of  action,  except 
under  such  circumstances  as  show  a  willful 
and  deliberate  driving,  directing,  or  herding 
of  them  upon  another's  uninclosed  lands,  or 
the  taking  and  holding  of  exclusive  posses- 
sion of  such  lands.  The  mere  fact  that  the 
owner  may  have  turned  a  larger  number  of 
cattle  upon  his  own  land  than  the  same  could 
reasonably  support,  if  they  are  allowed  to 
remain  there,  does  not.  In  our  Judgment,  nec- 
essarily amount  to  a  driving  and  directing 
of  the  cattle  upon  the  adjoining  or  neighbor- 
ing land  of  another,  in  case  any  of  them 
should  of  their  own  free  will  wander  thereon 
and  depasture  the  same,  so  as  to  render  the 
owner  thereby  guilty  of  an  actionable  tres- 
pass. 

Now,  In  the  case  at  bar,  It  Is  not  shown 
that  defendant,  Hasklns,  had  anything  to  do 
with  the  erection  of  the  fences  surrounding 
the  pasture  in  question.  On  the  contrary,  it 
Is  fairly  to  be  inferred  from  the  evidence  that 
they  bad  been  constructed  before  he  acquired 
his  Interest  in  the  lands  thereby  inclosed.  We 
understand  from  the  testimony  that  his  Inter- 
est was  acquired  the  same  season  that  plain- 
tiff obtained  title  to  his  lands.  Moreover,  It 
does  appear  that  plalntlfT  owned  at  least  the 
fence  on  one  side  of  the  pasture,  and  that 
not  the  side  adjoining  or  nearest  to  his  sec- 
tions. The  petition  avers  that  during  the 
entire  period  covered  by  the  alleged  trespass 
the  plaintiff  was  In  possession  of  his  land, 
and  it  appears  that  be  pastured  thereon,  or 
in  the  pasture,  a  number  of  horses  during  a 
part  of  the  same  period.  Hence  the  recovery 
must  be  for  trespass,  if  anything.  Further 
tlian  that,  there  was  testimony  on  the  part 
of  the  defendant  that  a  part  of  the  fence  on 
one  side  of  the  pasture  was  down  so  as  to 
allow  cattle  to  pass  into  an  adjoining  pas- 
ture, and  from  that  to  and  upon  the  open 
range.  That  testimony  is  criticised  by  coun- 
sel for  plaintiff,  Andrews,  as  unreasonable 
and  Inconsistent  with  the  other  facts  In  the 
case,  but  It  was  in  effect  totally  withdrawn 
from  the  consideration  of  the  Jury  by  the  in- 
stmctians,  and  it  is  not  perceived  why  the 
court  should  have  passed  upon  its  weight  and 
credibility  rather  than  the  Jury,  even  on  the 
theory  that  defendant  was  liable  as  for  use 
and  occupation.  The  instructions  stated  that 
defendant  would  be  liable,  first,  in  case  he 
had  more  cattle  in  the  Inclosure  than  his 
shnre  of  the  land  could  properly  support, 
and,  second,  in  case  he  had  overstocked  his 
sections  with  a  greater  number  of  cattle  than 
they  could  properly  support,  so  that  to  obtain 
the  proper  amount  of  grass  they  would  be 
forced  to  go  upon  the  adjoining  sections. 
Thus  the  defendant's  liability  was  not  made 
to  follow  either  a  willful  driving  or  herding 
of  the  cattle  on  plaintiff's  premises,  nor  tbo 


taking  of  possession  thereof.  Under  the.  in- 
structions, had  the  Jury  believed  that  de- 
fendant had  placed  on  his  own  land  but  an 
insignificant  number  of  cattle  in  excess  of 
that  which  could  be  properly  sustained  by 
the  grasses  growing  thereon,  they  were 
hound  nevertheless  to  return  a  verdict  for  the 
entire  damage,  although  many  of  the  cattle 
may  have  wandered  upon  plaintiff's  land  In 
obedience  to  their  natural  propensity  to 
rove,  and  not  because  the  grass  had  ail  been 
eaten  from  defendant's  land.  In  this  connec- 
tion, it  Is  to  be  remarked  that  the  court  re- 
fused, upon  defendant's  request,  to  charge 
the  Jury  that  the  burden  rested  ujjon  the 
plaintiff  to  show  by  a  preponderance  of  the 
evidence  that  defendant  put  cattle  on  plaln- 
tifTs  land,  or  that  he  confined  the  cattle  in 
the  Inclosure  In  such  large  numbers  that  they 
could  not  get  snfiiclent  food  on  any  land  ac- 
cessible to  them  except  on  that  of  plaintiff, 
and  that  because  of  this  necessity  they  were 
forced  upon  plaintiff's  land,  and  so  ate  off 
the  grass  belonging  to  him,  and  so  prevented 
his  stock  from  getting  it.  Possibly  this  in- 
struction improperly  contained  the  clause 
"and  so  prevented  his  stock  from  getting  it," 
as  the  issue  is  probably  not  in  the  first  in- 
stance whether  plaintiff's  stock  was  prevent- 
ed from  getting  the  benefit  of  the  pastiu-age 
on  his  land,  but,  rather,  whether  defendant 
obtained  the  benefit  of  the  pastui-age  under 
such  circumstances  as  to  render  him  liable. 

In  any  view  of  the  issues  in  the  case,  we 
ttiink  the  Jury  were  erroneously  instructed 
by  the  third  and  fourth  instructions  given  at 
request  of  the  plaintiff.  We  are  inclined  to 
consider  the  third  instruction,  relating  to  the 
raising  of  an  Implied  promise  to  pay  for  the 
use  and  occuimtlon  of  the  land,  as  improper 
also  under  the  Issues  in  the  case,  since  this 
is  a  suit  for  trespass,  and  recovery  is  not 
sought  upon  any  basis  of  contract.  Lumber 
Co.  V.  Wadlelgh,  108  Wis.  318.  79  N.  W.  237. 
The  Instructions  furthermore  Ignored  the  evi- 
dence respecting  the  opportunity  afforded  the 
cattle  to  pass  into  an  adjoining  pasture  and 
upon  the  open  range.  However  slight  that 
evidence  may  be.  It  should  have  been  sub- 
mitted to  the  Jury  for  their  consideration 
upon  any  theory  of  the  case  under  appropri- 
ate Instructions. 

It  may  be  conceded  that,  had  this  been  a 
suit  for  use  and  occi^ation,  the  fact  that  de- 
fendant had  overstocked  the  pasture  or  even 
his  own  lands,  would  have  been  competent 
evidence  for  the  consideration  of  the  jury  in 
determining  whether  the  defendant  had  the 
possession  of  plalntlfTs  premises.  In  connec- 
tion with  all  other  circumstances  of  the  case. 
There  are  strong  reasons  to  support  the  con- 
clusion In  Lazarus  v.  Phelps,  supra,  that, 
where  one  pastures  in  an  Inclosure  all  or 
even  more  cattle  than  the  Inclosure  can  rea- 
sonably accommodate  with  pasturage,  and 
thereby  actually  consumes  the  grass  upon  the 
lands  of  another  located  therein,  an  Implied 
promise  is  raised  to  pay  the  rental  value  of 
such  lands.    But  this  Is  a  suit  in  trespass^ 
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and  plaintiff  alleged  tbat  he  was  in  posses- 
sion of  his  own  lands  during  the  entire  period 
covered  by  the  alleged  trespass,  and  it  was 
not  proper,  therefore,  to  permit  a  i-ecovery 
on  the  theory  that  defendant  had  incurred 
liability  to  pay  for  the  use  and  occupation  of 
the  premises,  nor  should  the  case  hare  l)een 
sul)mitted  to  the  Jury  on  any  such  theory.  If 
liable  at  all  under  the  issues,  the  defendant 
.was  liable  only  in  the  event  that  tils  acts  had 
amounted  to  an  actionable  trespass. 

The  chief  fault  we  And  with  the  instruc- 
tions Is  that,  under  the  issues  in  the  case, 
they  erroneously  made  the  single  fact  that 
defendant's  land  had  been  overstocked,  how- 
ever slight,  conclusive  proof  of  the  ti-espass 
alleged.  We  are  of  the  opinion  that  such 
fact,  unconnected  with  any  other  circum- 
stance, does  not  as  a  matter  of  law  consti- 
tute a  willful  or  actionable  trespass  under 
the  rule  prevailing  in  this  state.  And,  more- 
over, the  instructions  disregarded  the  evi- 
dence as  to  the  opportunity  afforded  the  cat- 
tle to  go  out  of  the  pasture  upon  other  lands. 
.  But  we  do  not  undcrtalie  in  this  case  to  de- 
cide what  acts  or  combination  of  acts  \«111  be 
sufficient  to  show  a  willful  trespass.  Hence 
we  do  not  decide  whether  the  fact  that  de- 
fendant had  overstocked  his  own  land,  or,  it 
may  b;,  the  entire  pasture,  might  or  might 
not,  in  connection  with  other  acts  and  cir- 
cumstances, tend  to  show  a  willful  trespass 
on  his  part  upon  the  premises  of  plaintiff. 
Possibly  cases  might  be  conceived  where,  in 
conjunction  with  other  acts,  the  act  of  a  cat- 
tle owner  in  turning  an  unreasonably  large 
numl)er  of  cattle  upon  his  own  land  in  a  gen- 
eral Inclosure  containing  lands  of  others  might 
tend  to  show  with  more  or  less  force  not  only 
an  intent  to  depasture  the  other  lands,  but  a 
willful  act  in  that  direction.  We  are  not  pre- 
pared to  lay  down  any  rule  upon  that  ques- 
tion. For  the  purposes  of  this  case  it  Is 
necessary  only  to  say  that  we  think  the  mere 
fact  that  defendant  may  have  turned  upon 
his  own  land  more  cattle  to  pasture  than  the 
same  could  reasonably  support  cannot  be  re- 
garded as  either  conclusive  or  sufficient  proof 
of  trespass  so  as  to  render  him  liable  for  the 
damages  caused  by  his  cattle  wandering 
upon  and  depasturing  plaintiff's  uninclosed 
premises,  since  the  law  does  not  require  hira 
to  confine  or  restrain  his  cattle,  but  permits 
him  to  let  them  nm  at  large. 

For  the  reasons  aforesaid,  the  Judgment 
must  be  reversed,  and  the  cause  will  be  re- 
manded for  new  trial.    Reversed. 

CORN,  C.  J.,  and  KNIOHT,  J.,  concur. 


(9  Ariz.  37) 

BIRD  et  Rl.  V.  NOON. 
(Supreme  Court  of  Arizona.    March  2C,  1904.) 

DEEDS— DESCRIPTION— OOtrRSKS   AND   DISTANCES 
— MONUME.NTS. 

1.  Where  a  deed  of  part  of  a  town  lot  de- 
scriljed  the  portion  conveyed  as  being  124  feet 

f  1.  See  BouDdarlcs,  voU  8,  CeuU  Dig.  U  14,  18. 


square,  and  a  subsequent  deed  to  \nother  por- 
tion of  the  same  lot,  while  describins  it  as  hav- 
ing a  frontage  that  would  have  included  a  part 
of  the  land  conveyed  by  the  first  deed,  also  stat- 
ed that  it  began  at  a  designated  corner,  and  ran 
to  the  corner  of  the  portion  first  conveyed,  the 
monuments  thus  established  controlled  the  cours- 
es and  distances,  so  that  no  part  of  the  land  con- 
veyed by  the  first  deed  was  included  in  the  sec- 
ond. 

Appeal  from  District  Court,  Santa  Cms 
County;  before  Justice  Davis. 

Action  by  Allen  T.  Bird  and  another 
against  Adolphus  H.  Noon.  From  a  judg- 
ment for  defendant,  plaintiffs  appeal.  Re- 
versed. 

Barnes  &  Martin,  for  appellants.  Thos.  D. 
Bennett,  for  appellee. 


DOAN,  J.  The  appellants  brought  an  ac- 
tion of  ejectment  for  the  possession  of  a  cer- 
tain lot  in  Nogales  town  site,  in  Santa  Cruz 
county,  Ariz.,  claiming  under  a  deed  execut- 
ed by  the  mayor  as  town-site  trustee.  The 
appellee  based  his  defense  on  a  deed  of  the 
same  date  from  the  same  grantor  to  a  lot  ad- 
joining. From  a  Judgment  for  the  defendant, 
the  plaintiffs  appeal. 

The  land  in  dispute  is  a  strip  about  2  feet 
wide  at  the  south  end,  and  about  19  feet 
wide  at  the  north  end,  tliat  is  claimed  by 
each  party  to  have  been  conveyed  by  the 
aforesaid  deeds.  The  question  is  not  one  of 
adverse  possession,  but  of  the  location  on  the 
earth's  surface  of  the  true  lines  of  the  paper 
title  to  the  two  lots.  It  appears  from  the 
evidence  that  the  premises  comprising  the 
two  lots  were  formerly  held  as  a  possessory 
right  by  a  Mrs.  Hendrix,  and  were  described 
as  lot  6  in  block  10,  as  marked  on  Chllisou's 
map  of  the  town  of  Nogales.  On  October  5, 
1808,  Mrs.  Hendrix  conveyed  to  the  amiel- 
lant  Mrs.  Bird  a  part  of  lot  6,  described  as 
follows:  "Beginning  at  the  comer  of  West 
Avenue  and  Crawford  Street  •  •  •  being 
the  Southwestern  corner  of  Lot  6  In  Block 
10*  •  •  •  thence  Easterly  along  tlie 
Northern  line  of  Crawford  street  One  hun- 
dred and  twenty-four  feet  to  a  point;  theucs 
Northerly  by  a  line  parallel  to  the  Eastern 
line  of  West  Avenue  One  hundred  and  twen- 
ty-four feet  to  a  point;  thence  Westerly  by 
a  line  parallel  to  Crawford  street  One  hun- 
dred and  twenty-four  feet  to  West  Avtnue; 
and  thence  along  the  Eastern  line  of  West 
Avenue  one  hundred  and  twenty-four  feet  to 
the  place  of  l>eginning."  Tlie  appellant 
thereafter  held  the  premises  under  such  deed, 
and  occupied  the  bouse  thereon  as  a  home. 
In  October,  1800,  the  same  grantor  conveyed 
to  the  api>ellee  the  remainder  of  the  lot,  de- 
scrllMJd  as  follows:  "Commencing  at  the 
Southwest  corner  of  the  H.  K.  Chenoweth 
Property  .on  the  north  side  line  of  Crawford 
S-treet,  ♦  *  *  thence  west  on  said  north 
side  line  of  Crawford  street,  about  44  feet  to 
the  southeasterly  corner  of  the  Lot  or  parcel 
of  I>and  conveyed  by  the  said  party  of  the 
hrxt  1  art  to  Calla  N.  Bird  uudcr  date  Stli  Oc- 
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tober,  1898,  thence  northerly  adjoining  the 
east  line  of  said  Lot  and  parallel  with  West 
Avenue  one  hundred  and  sixty-four  feet, 
thence  east  adjoining  property  of  Nina  K. 
Avery  about  44  feet,  thence  south  •  •  • 
one  hundred  and  sixty-four  feet  to  point  of 
beginning"— from  which  date  he  held  the  lot 
thereunder,  and  moved  into  the  house  situat- 
ed thereon,  and  occupied  It  as  a  home.  The 
ground  composing  the  town  of  Nogales  was 
entered  in  1808  as  a  town  site  by  the  mayor 
in  trust  for  the  use  and  benefit  of  the  occu- 
pants thereof,  and,  after  patent  was  issued, 
the  mayor,  as  trustee,  caused  the  same  to  be 
surveyed  into  lots,  blocks,  streets,  and  alleys, 
and  caused  a  plat  thereof  to  be  made,  which 
was  on  the  12th  of  December,  1899,  submit- 
ted to  and  approved  by  the  mayor  and  town 
council  of  Nogales,  and  thereafter  by  the 
board  of  supervisors  of  Santa  Cruz  county, 
and  was  recorded  In  the  ofRce  of  the  county 
recorder.  Under  this  survey  that  part  of  lot 
6  in  block  10  formerly  conveyed  to  Mrs.  Bird 
was  designated  on  the  town  plat  as  lot  No.  11 
In  block  No.  6,  and  that  part  of  lot  6  in  block 
10  that  had  been  conveyed  to  the  appellee, 
Noon,  was  designated  on  such  plat  under 
this  survey  as  lot  No.  9  In  block  No.  6.  On 
the  application  of  the  two  parties,  as  occu- 
pants of  the  lots  on  which  they  were  then 
living,  the  mayor  of  Nogales,  as  trustee  of 
the  town  site,  executed  on  December  30,  1899, 
to  the  appellant  and  the  appellee  severally 
deeds  to  these  two  lots,  and  described  them 
therein  as  follows:  To  the  appellant,  Mrs. 
Bird:  "All  that  certain  Lot  of  ground  Begin- 
ning at  the  Northeast  comer  of  Crawford 
and  West  Streets:  running  thence  Easterly 
along  Crawford  Street,  one  hundred  and 
twenty-four  feet  to  a  point;  thence  Northerly 
One  hundred  and  twenty-four  feet  to  a  point; 
thence  Westerly  one  hundred  and  twenty- 
four  feet  to  a  point  on  the  Eastern  side  of 
West  street;  and  thence  Southerly  along  said 
Eastern  side  of  West  street  one  hundred  and 
twenty-four  feet  to  the  point  of  beginning; 
and  Being  Lot  Number  Eleven  (11)  in  Block 
Number  Six  (0)  as  appears  from  the  field  notes 
and  map  of  the  surveys  made  and  executed 
by  William  Bradford,  and  approved  by  the 
Mayor  and  Town  Council  of  the  said  Town 
of  Nogales,  on  the  Twelfth  day  of  December, 
A.  D..  1899."  To  the  appellee,  A.  H.  Noon: 
"All  that  certain  Lot  of  ground.  Beginning 
at  the  Southwest  comer  of  Lot  of  Cheno- 
weth  on  the  North  side  of  Crawford  Street; 
thence  Westerly  along  said  Crawford  Street 
Forty-seven  feet  to  the  line  of  Lot  of  Mrs. 
Calla  N.  Bird;  thence  Northerly  along  the 
line  of  said  lot  of  Mrs.  Bird,  and  the  same 
protracted,  One  hundred  and  sixty-four  feet; 
tlience  Easterly  about  Forty-nine  feet  to  a 
set  post  on  the  line  of  Lot  of  .Toaeph  Pnscho- 
ly;  and  thence  Southerly  one  hundred  and 
sixty-four  feet  to  the  place  of  beginning;  Be- 
ing Ix)t  Number  Nine  (9)  in  Block  Number 
Six  (6)  as  delineated  on  the  map  of  snid 
Town  of  Nogales,  made  by  Wm.  Bradford 
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and  approved  by  the  Mayor  and  Town  Coun- 
cil of  said  Town  on  the  12th  day  of  Decem- 
ber, A.  D.  1890."  The  town  plat,  as  intro- 
duced in  evidence  by  appellee,  shows  lot  11 
in  block  6  to  be  124  feet  on  each  of  Its  four 
sides,  and  shows  lot  9  In  block  G  to  have  a 
frontage  of  43.51  feet,  and  to  be  at  Its  ex- 
treme rear  25  feet  in  width,  following  along 
the  east  line  of  lot  11. 

There  was  some  oral  testimony  as  to  the 
erection  of  a  fence  between  the  two  lots  by 
the  appellee,  with  the  consent  of  the  appel- 
lants, immediately  prior  to  the  execution  of 
the  deeds  by  the  mayor,  trustee;  but  the  ap- 
pellee did  not  plead  any  estoppel  by  reason 
of  the  establishment  of  an  agreed  boundary 
line,  nor  has  he  established  such  by  any  sub- 
stantial evidence.  The  undisputed  testi- 
mony of  the  appellants  In  the  lower  court 
was  that  they  at  no  time  knew  the  exact  lo- 
cation of  the  eastern  line  of  their  lot,  accord- 
ing to  either  the  deed  from  Mre.  Hendrlx,  or 
the  deed  from  the  town-site  trustee.  The 
lower  court  admitted  the  testimony  of  the 
appellee  relative  to  the  occupancy  of  the 
ground  on  the  eastern  side  of  the  fence  above 
mentioned  for  the  purpose  of  showing  the 
occupancy  of  the  ground  in  dispute  by  the 
appellee  at  the  time  he  applied  for  and  re- 
ceived the  deed  from  the  mayor  as  trustee 
of  the  town  site.  This  occupancy  being  by 
permission  of  the  appellants,  and  not  contin- 
uing for  a  sufficient  length  of  time  to  estab- 
lish any  rights  under  adverse  possession,  it 
is  not  necessary  to  consider  this  question  any 
further  than  to  determine  that  the  two  par- 
ties to  this  action  were,  at  the  time  of  apply- 
ing for  and  receiving  the  deeds,  grantees  of 
the  possessory  right  to,  and  were  residing 
upon  and  occupying,  substantially  the  prem- 
ises conveyed  by  the  town-site  trustee  to 
them,  and  were  for  that  reason  eligible  as 
grantees  in  said  deeds.  This  is  not  an  equi- 
table action  to  coiTect  a  deed  by  reason  of 
mistake  in  boundaries  or  description,  but  is 
simply  an  action  to  determine  the  legal  rights 
of  parties  holding  under  recorded  deeds. 
The  appellee,  in  his  answer  in  the  lower 
court,  in  support  of  his  claim  to  the  right  of 
possession  under  the  title  furnished  by  such 
conveyance  to  him,  averred  that  the  mayor, 
trustee,  on  his  application,  Issued  to  him  a 
deed  in  fee  simple  to  the  premises,  and  that, 
no  appeal  having  been  taken  from  the  deci- 
sion of  the  said  mayor,  trustee,  all  the  mat- 
ters and  things  thought  necessary  to  be  con- 
sidered, having  been  considered  by  said 
mayor,  trustee,  are  res  adjudicata  as  to  these 
plaintiffs  (appellants),  and  they  are,  in  equity 
and  good  conscience,  estopped  from  denying 
the  action  or  judgment  of  said  mayor,  trus- 
tee. This  same  doctrine  of  estoppel  will  ap- 
ply equally  to  tlie  appellee,  by  whom  it  was 
Invoked,  and  leaves  us  to  determine  in  this 
action  solely  the  legal  rights  of  the  parties 
holding  xmder  the  aforesaid  deetis. 

Lot  No.  11  having  been  deeded  absolutely 
124  feet  square,  according  to  the  official  map, 
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and  the  official  map,  as  placed  In  evidence, 
heSnjt  in  accordance  with  such  description, 
(•onveys  an  absolute  title  to  that  property. 
The  deed  for  lot  No.  9,  while  It  calls  for  a 
frontage  of  47  feet,  limits  the  measurement 
of  frontafte  by  the  direct  statement  that  it 
commences  at  the  southwest  comer  of  the 
Chenoweth  lot,  a  fixed  point,  and  runs  thence 
47  feet  to  the  southeast  comer  of  Mrs.  Bird's 
lot,  a  fixed  point;  and,  on  the  well-settled 
rule  that  courses  and  distances  must  yield  to 
fixed  monuments  and  natural  objects,  the 
two  corners  of  the  lots  referred  to  must  con- 
trol, whatever  the  frontage  may  be  found 
to  be. 

It  Is  urged  by  the  appellee  that  the  Judg- 
ment of  the  lower  court,  being.  In  effect,  a 
finding  of  fact,  will  not  be  disturbed  on  ap- 
peal if  there  is  any  substantial  evidence  to 
sustain  it.  The  record  shows  no  findings  of 
fact,  and  it  appears  that  the  lower  court  ar- 
rived at  its  conclusion  by  attempting  to  rec- 
oncile tlie  description  of  the  two  deeds  on 
the  theorj-  that,  by  the  courses  and  distances 
as  given,  part  of  the  ground  (that  In  dispute) 
must  have  been  conveyed  by  both  deeds. 
The  description  in  the  trustee's  deed  to  Mrs. 
P-ird,  the  appellant,  called  for  124  feet 
square,  without  being  limited  In  either  di- 
rection by  any  fixed  monuments.  The  only 
restriction  on  such  description  was  the  ref- 
erence to  the  lot  as  appearing  on  the  map  of 
the  town  site,  and  that  map  designated  the 
lot  exactly  as  described — "one  himdred  and 
twenty-four  feet  on  each  'of  its  four  sides." 
This  fully  supported  the  terms  and  descrip- 
tion in  the  trustee's  deed,  which,  being  plain 
and  unambiguous,  left  nothing  to  be  con- 
strued by  the  court,  and  rendered  the  deed  a 
conveynnce  absolute  to  that  ground,  entitling 
the  plaintiff  to  possession  thereunder,  tmless 
there  was  a  better  title  shown  by  the  defend- 
ant. The  deed  to  the  appellee  for  lot  9  limit- 
ed the  frontage,  given  as  47  feet,  by  the  des- 
ignation of  the  two  fixed  points,  and  further 
llmitcil  or  modified  the  description  of  the  lot 
by  a  reference  to  the  lot  "as  delineated  on 
the  map  of  said  town,"  which  town  map 
"shows  lot  nine  in  Block  six  to  have  a  front- 
age of  forty-three  and  bi/ioo  (43.51)  feet" 
from  the  southwest  corner  of  the  CTienoweth 
lot  "to  the  line  of  lot  of  Mrs.  Bird,"  and  to 
lie  at  Its  extreme  rear  25  feet  In  width,  "fol- 
lowing aUmg  the  east  line  of  lot  eleven."  as 
(•alle<l  for  in  the  tnistee's  deed  thereto,  as  ap- 
pearing on  said  map,  and  as  contended  for 
by  the  appellants  In  this  action.  The  deed 
to  the  defendant  thus  affords  no  evidence  to 
weaken  or  controvert  that  of  the  plaintiffs, 
which  would  be  necessary  In  order  to  sup- 
port a  judgment  for  the  defendant. 

The  judgment  of  the  district  court  Is  re- 
verse<l,  and  the  case  Is  remanded  to  that 
court,  with  directions  to  enter  judgment  for 
the  plaintiffs  In  accordance  with  the  views 
herein  expressed. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 


(9  Ariz.  «7t 
COPPER  KING  OF  ARIZONA  v.  JOHNSON 
et  al. 

(Supreme  Court  of  Arizona.    March  26,  1904.) 

DEFAULT— NEW    TBIAI/— APPEAL— AFFIDAVIT   OF 

MEBIT8— SUFFICIENCY. 

1.  The  appellate  court  will  not  interfere  with 
the  discretion  of  the  trial  court  in  denying  a 
motion  for  a  new  trial  after  judgment  by  de- 
fault, unless  it  appears  that  such  discretion  baa 
been  abused. 

2.  A  motion  for  a  new  trial  after  judgment 
by  default,  and  in  favor  of  defendants  on  their 
cross-complaint,  recited  that  plaintiff  had  stat- 
ed the  facts  of  its  case  to  its  counsel,  and  was 
advised  that  it  had  a  good  defense  to  the  cross- 
complaint  ;  and  the  motion  was  signed  by  plain- 
tiff's present  attorney,  and  was  accompanied  by 
an  affidavit  of  a  former  attorney,  stating  that 
the  default  was  caused  by  his  illness  and  conse- 
Quent  inability  to  attend  the  trial,  and  that  all 
the  facts  stated  in  the  motion  were  true.  Held 
not  a  sufficient  affidavit  of  merits,  in  that  it 
failed  to  state  in  what  the  defense  consisted,  or 
why  the  affidavit  was  not  made  by  the  party. 

Appeal  from  District  Court,  Cochise  Coun- 
ty; before  Justice  Doan. 

Action  by  the  Copper  King  of  Arizona 
against  Peter  Johnson  and  others.  There 
was  judgment  for  defendants  on  their  cross- 
complaint,  and,  from  an  order  denying  a  mo- 
tion for  a  new  trial,  plalntiflt  appeals.  Affirm- 
ed. 

Ben  Goodrich,  for  appellant  W.  P.  Miller, 
for  appellees. 


KENT.  C.  J.  On  the  8th  of  June,  1903. 
the  court  below  set  this  case  for  trial  on  the 
17th  of  June,  and  gave  notice  to  the  agent  of 
the  plaintiff  and  to  the  plaintifTs  attorney  of 
such  setting.  It  appears  that  on  the  17th  of 
June,  and  for  a  long  time  prior  thereto,  such 
attorney  had  been  111  and  unable  to  attend 
upon  the  court;  and  of  this  the  agent  of  tlie 
plaintiff  had  knowledge.  It  also  appears  that 
such  attorney  believed,  from  statements 
made  to  him  by  a  former  attorney  in  the  case, 
tliat  the  condition  of  the  calendar  was  such 
tliat  the  case  could  not  be  reached  for  trial 
on  the  day  set,  and  that  the  attorney  had  uo 
one  in  attendance  upon  the  court  on  said  day 
to  represent  him.  The  case  was,  however, 
reached  on  the  calendar  that  day,  and  was 
called  for  trial.  No  one  appearing  for  the 
plaintiff,  the  defendants,  insisting  upon  an 
immediate  trial,  upon  the  testimony  lutrodu- 
ced  by  them,  obtained  an  affirmative  judg- 
ment against  the  plaintiff  on  their  cross- 
complaint.  The  plaintiff  moved  to  set  aside 
the  judgment  and  for  a  new  trial,  and.  the 
motion  being  denied,  appeals  to  this  court, 
and  assigns  as  error  the  denial  of  such  mo- 
tion on  the  ground  set  forth  In  such  motion, 
"to  wit,  the  severe  Illness  and  inability  uf  its 
attorney  to  attend  said  trial." 

Ijiwu  the  facts  as  they  are  before  us.  If 
nothing  more  appeared  in  the  record,  we  are 
inclined  to  think  tliat  there  was  sufficient 
reason  shown  to  justify  the  trial  court  in 

H  2.  See  Judgmeat,  voL  30,  Cent.  Dig.  ]  2^ 
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giving  tlie  plaintiff  Its  day  In  court,  and 
granting  to  It  a  new  trial.  Upon  the  facts 
alone,  however,  which  we  do  not  think  It 
necessary  to  set  forth  In  extenso,  we  doubt 
If  we  should  be  Justified  In  saying  that  the 
action  of  the  trial  court  in  denying  the  mo- 
tion for  a  new  trial  should  be  set  aside.  Cir- 
cumstances often  surround  the  setting  and 
trial  of  a  case,  properly  cognizable  by  the 
trial  Judge,  which  may  not  always  appear  in 
the  record,  and  which  may  properly  have  an 
influence  In  the  determination  of  a  motion 
of  this  character.  The  appellate  court  should, 
therefore,  in  its  review  of  such  action,  recog- 
nizee that  such  matters  must  rest  largely  in 
the  sound  discretion  of  the  trial  court,  and 
upon  such  review  should  not  disturb  such  ac- 
tion and  the  exercise  of  such  discretion  un- 
less It  clearly  appears  that  such  discretion 
has  been  abused.  It  does  not  so  clearly  ap- 
pear In  this  case. 

There  exists,  however,  another  reason  for 
sustaining  the  action  of  the  trial  court.  In 
that  the  appellant  has  not  brought  itself  with- 
in the  well-settled  requirements  of  law  upon 
a  motion  to  set  aside  a  Judgment  regularly 
entered  upon  default.  No  sufficient  affidavit 
of  merits  was  filed  upon  the  motion.  Such 
an  affidavit  in  such  a  case  Is  a  prerequisite 
to  the  granting  of  a  motion  to  set  aside  a 
Judgment,  and  is  required  in  order  that  in- 
justice may  not  be  done  in  granting  a  new 
trial  where  no  valid  cause  of  action  or  de- 
fense exists.  In  the  motion  itself,  as  set 
forth  In  the  abstract,  It  Is  recited,  among  oth- 
er things,  that  "plaintiff  has  stated  the  facts 
of  Its  case  fully  and  fairly  to  Its  counsel,  and 
Is  advised  by  them  that  it  has  a  good  defense 
to  said  action."  This  motion  is  signed  by 
the  attorney  above  referred  to,  and  by  its 
present  counsel  In  this  court.  Attached 
thereto  is  an  affidavit  of  such  former  attor- 
ney, which  states  that  he  is  the  attorney  for 
the  plaintiff;  states  his  connection  with  the 
case,  and  bis  Illness  at  and  prior  to  the  trial; 
and  which  also  states  "that  all  the  facts  stat- 
ed in  the  foregoing  motion  for  a  new  trial 
are  true.  In  substance  and  fact."  Such  a 
statement,  so  sworn  to,  is  not  a  sufficient  af- 
fidavit of  merits.  Such  affidavit  should  pref- 
erably be  made  by  the  party.  If  made  by 
the  attorney,  a  valid  reason  why  it  is  not 
made  by  the  party  sliould  be  stated.  The 
affidavit  should  state  of  what  the  defense  con- 
sists, that  the  court  may  determine  whether 
or  not  the  defense  Is  substantial  and  merito- 
rious. The  affidavit  before  us  not  only  falls 
to  set  forth  such  facts,  but,  tested  by  tlie 
more  liberal  rule  of  practice  In  force  In  some 
Jurisdictions,  under  which  an  affidavit  of 
merits  Is  held  sufficient  which  does  not  state 
of  what  the  defense  consists,  it  falls  far  short 
of  the  essential  requirements  under  such 
practice.  In  that  it  does  not  state  what  officer 
or  agent  on  behalf  of  the  plaintiff  corpora- 
tion made  the  statement  of  its  case  to  coun- 
sel. It  does  not  state  that  the  party  has  a 
i;ood  and  substantial  defense  upon  the  mer- 


its, nor  does  it  state  the  belief  of  the  counsel 
that  the  party  has  such  defense.  In  any  as- 
pect, therefore,  the  affidavit  Is  clearly  insuffi- 
cient. Enc.  ri.  &  Pr.  371;  Bernstein  v. 
Brown,  23  Xeb.  64,  36  X.  W.  350;  Oriel  v. 
Bucklus,  114  Pa.  187,  6  Atl.  153;  Stllsou  v. 
Itonkln,  40  Wis.  527;  Plnger  v.  Vanclick,  31} 
Wis.  141;  Hitchcock  v.  Herz?r,  90  111.  543; 
Bailey  v.  Toaffe,  29  Cal.  422;  Kauers  Co.  v. 
GUleran,  138  Cal.  352,  71  Pac.  445;  Holland 
Bank  v.  Lieuallen  (Idaho)  53  Pac.  398;  Fos- 
ter V.  Martin,  20  Tex.  119;  Treftz  v.  Stahl,  46 
111.  App.  4C2,  18  L.  E.  A.  500. 

In  the  absence  of  a  proper  affidavit  show- 
ing that  the  plaintiff's  defense  to  the  cross- 
complaint  was  substantial  and  meritorious, 
the  motion  for  a  new  trial  was  properly  de- 
nied. It  Is  not  euough,  as  suggested  by  ap- 
pellant's counsel,  that  we  have  the  pleading 
of  the  plaintiff  before  us,  and  can  determine 
therefrom  these  facts  for  ourselves.  In  tills 
case  they  are  not  even  duly  verified,  nor  can 
we  determine  from  them  whether  the  defense 
is  meritorious.  From  a  pleading  the  court 
can  determine  whether  a  defense  is  properly 
pleaded,  but,  as  a  general  rule.  It  cannot  de- 
termine whether  such  defense  Is  In  fact  sub- 
stantial and  meritorious.  This  is  the  purpose 
of  the  affidavit  of  merits.  Such  affidavit.  In 
proper  form,  should  be  required  by  a  trial 
court  before  setting  aside  a  Judgment  regu- 
larly obtained  on  default;  and.  In  its  absence, 
we  will  not  disturb  a  rallng  of  such  court 
denying  a  motion  to  set  aside  such  Judgment. 

The  Judgment  of  the  district  court  is  affirm- 
ed. 

SLOAN  and  DAVIS,  33.,  concur. 


(S  Ariz.  4S9) 

COCHISE   COT'NTY  et   al.   v.   COPPER 

QUEEN  CONSOLIDATED  MIN.  CO. 

(Supreme  Court  of  Arizona.     March  20,  190t.) 

TAXATION— BESTBAININO  COLLECTION  OF  TAXES 
— CONTINUING    INJUNCTION    ON    REVERSAL. 

1.  The  Supreme  Court,  on  reversing  a  decree 
which  enjoins  a  county  from  collecting  or  in 
any  manner  attempting  to  collect  a  tax,  will 
not  continue  in  force  the  injunction  merely  be- 
cause the  law  for  the  collection  of  taxes  in 
force  when  the  suit  was  brought  has  been  re- 
l)ealed,  as  there  may  be  a  method  to  collect  the 
tax  under  the  new  law. 

On  rehearing.    Petition  denied. 
For  former  opinion,  see  71  Pac.  94C. 

D.  L.  Cunningliam,  Dist.  Atty.,  Allen  R. 
English,  and  Edwards  &  McFarland,  for  ap- 
pellants.   Herring  &  Mitchell,  for  appellee. 

SrX)AN,  J.  We  adhere  to  the  views  ex- 
pressed in  tlie  opinion  heretofore  filed  in  this 
case.  71  Pac.  046.  The  order  of  the  court 
was  that  the  Judgment  should  be  reversed, 
and  the  case  remanded  for  a  new  trial. 

Counsel  for  appellee  now  argue  that  this 
order  should  be  modified  for  the  following 
reasons:  It  is  suggested  that  the  relief  pray- 
ed for  by  appellee  in  its  complaint  was  the 
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prevention  of  a  sale  of  Its  property  by  the 
tax  collector  of  Cochise  county  to  enforce 
the  payment  of  the  taxes  levied  against  said 
property  for  the  year  1901;  that,  under  the 
law  as  it  then  existed,  after  March  3,  1902, 
the  tax  collector  lost  jurisdiction  in  the  prem 
ises;  and  that  there  was  no  method  provided 
by  which  said  taxes  could  be  collected.  It  is 
therefore  urged  that,  "if  the  court  should  ad- 
here to  the  opinion  already  announced, 
•  •  •  a  new  trial  in  the  district  court  could 
have  no  practical  result  whatever.  If  the 
district  coiu't,  upon  the  whole  evidence, 
should  dismiss  the  complaint,  the  plaiutifr 
%vould  be  In  no  way  injured,  the  defendant  in 
no  way  benefited;  and  precisely  the  same  re- 
sult would  follow  if,  upon  the  whole  evi- 
dence, the  court  should  decide  that  the  plain- 
tlfT  was  entitled  to  an  Injunction,  because  an 
injunction,  at  that  stage  of  the  case,  would 
in  no  way  affect  the  rights  of  either  party." 
It  is  also  suggested  that  the  only  proper 
course  open  to  the  court  Is  either  to  aflSrm 
the  Judgment,  or  to  dismiss  the  appeal  on  the 
ground  that  there  is  no  substantial  contro- 
versy between  the  parties  now,  and  that  no 
good  results  can  follow  from  any  further  liti- 
gation in  the  case. 

An  examination  of  the  injunction  granted 
by  tlie  trial  court  shows  that  it  restrains  the 
tax  collector  and  the  county  of  Cochise  from 
collecting,  or  In  any  manner  attempting  to 
collect,  the  taxes  in  question.  The  order  Is 
not  restricted  to  the  prevention  of  a  sale  by 
the  tax  collector  under  the  provisions  of  the 
law  in  force  and  effect  at  the  time  the  suit 
was  brought.  If,  therefore,  we  were  to  fol- 
low the  suggestion,  and  cither  affirm  the 
judgment  or  dismiss  the  appeal,  the  effect 
would  be  to  continue  In  force  this  injunction, 
and  to  tie  the  hands  of  the  tax  collector  of 
the  county  from  hereafter  collecting  or  at- 
tempting to  collect  the  taxes  for  the  year 
1901  in  any  manner  or  at  all.  It  is  true  that 
the  law  in  force  and  effect  at  the  time  the 
injunction  was  granted  has  been  repealed, 
and,  even  had  It  not  been  repealed,  it  may 
be  that  no  sale  could  now  be  made  by  the 
tax  collector.  It  does  not  follow  that  there 
may  not  be,  under  the  law  of  1903,  a  method 
for  tlie  collection  of  this  tax.  At  any  rate, 
inasmuch  as  we  found  that  the  judgment 
should  be  reversed,  this  Injunction  ought  not 
to  be  permitted  to  stand;  and  as  we  found 
tliat  the  appellee,  under  the  allegations  of  its 
complaint,  is  entitled  to  some  relief,  the  only 
disposition  we  can  properly  make  of  the  case 
Is  to  remand  It  for  a  new  trial. 

It  may  be  admitted,  as  suggested  by  coun- 
sel for  the  appellee,  that  it  will  be  entirely 
within  the  power  of  the  appellee,  when  the 
case  is  remanded,  to  dismiss  the  action.  Un- 
til the  action  is  dismissed,  there  will  still 
remain  a  substantial  controversy  between  the 
parties,  unless  it  be  conceded  by  the  appel- 
lants that  there  remains  no  method  of  enfor- 
cing the  collection  of  the  tax— a  concession 
which  doubtless  will  not  be  made. 


We  see  no  reason  to  change  or  modify  the 
order  reversing  the  Judgment  and  remanding 
this  case  for  a  new  trial. 

KENT,  C.  J.,  and  DO  AN,  J.,  concur. 


(8  Ariz.  4S3) 
UNITED  STATES  v.  GRISWOLD  et  al. 
(Supreme  Court  of  Arizona.    March  26,  1904.) 

POSTMASTERS  —  LIABILITY  ON   BOND  — LOSS  OF 

BEOIiiTBBED  PACKAOB— EXTENT  OF 

LIABILITY. 

l.Rev.  St.  U.  S.  S  3834  [U.  S.  Comp.  St. 
1901,  p.  2610],  provides  that  a  postmaster  shall 
give  bond  for  the  faithful  discharge  of  all  du- 
ties imposed  either  by  law  or  the  rules  of  the 
department,  and  section  3026  [U.  S.  Comp.  SC 
1001,  pp.  26.85]  authorizes  the  Postmaster  Gen- 
eral to  establish  a  uniform  system  of  registra- 
tion conditioned  that  tlie  Post-Office  Depart- 
ment, or  its  revenue,  shall  not  t>e  liable  for  the 
loss  of  any  mail  matter  on  account  of  its  having 
been  registered.  Held,  that  the  sureties  on  a 
postmaster's  lx)nd,  conditioned  as  required  by 
section  .S834,  are  liable  for  the  loss  of  a  reg- 
istered letter  occasioned  by  the  negligence  o£  the 
posrninster. 

2.  Tlie  owner  of  a  registered  package  cannot 
sue  in  tiia  own  name  on  a  postmaster's  bond  to 
recover  for  negligent  loss  of  the  package. 

3.  Rev.  St.  U.  S.  §  SS.?!  [U.  S.  Comp.  St. 
1901,  p.  26101.  requires  a  postmaster  to  give  bond 
conditioned  for  tlie  faithful  discharge  of  all  du- 
ties, and  section  3926,  relative  to  registration 
of  mail  matter,  provides  that  the  sender  is  en- 
titled to  be  indemnified  for  loss  to  the  extent  of 
$10.  Ilrld,  that  the  United  States  may  recover 
on  a  postmaster's  bond  the  full  value  of  a  reg- 
istered package,  though  exceeding  $10,  such  re- 
cove^  being  for  the  benefit  of  the  sender. 

4.  In  an  action  by  the  United  States  on  a 
postranster's  bond  to  recover  the  value  of  regis- 
tered mail  matter  negligently  lost  by  him,  it  is 
not  necessary  that  tlie  pleadings  state  that  the 
suit  is  for  the  use  of  the  sender  of  the  jiackage, 
it  being  sufficient  if  it  appears  that  the  United 
States  is  suing  to  recover  the  loss  suffered  by 
the  sender. 

Appeal  from  District  Court,  First  District; 
before  Justice  George  R.  Davis. 

Action  by  United  States  of  America  against 
Albert  J.  Griswold  and  others.  From  an  or- 
der sustaining  a  demurrer  to  the  complaints, 
plaintiff  appeals.    Reversed. 

Frederick  S.  Nave,  U.  S.  Atty.,  and  John 
H.  Campbell,  Asst.  U.  S.  Atty.  Eh.  Williams 
and  Bumler,  McNeill  &  Richardson,  for  ap- 
pellees. 

SIX) AN,  J.  The  United  States  brought  suit 
in  the  court  below  against  Albert  J.  Gris- 
wold, postmaster  at  Nogales,  Ariz.,  and  I* 
W.  Mix,  Edward  Titcomb,  Theo.  Oebler,  and 
Fred.  Herrera,  sureties  upon  the  official  bond 
of  said  Griswold  as  postmaster  aforesaid,  to 
recover  the  sum  of  $1,863,  alleged  to  have 
been  lost  from  the  malls  after  the  same  had 
been  registered  and  deposited  in  the  post  of- 
fice at  Nogales  by  P.  Sandoval  &  Co.  It  was 
alleged  in  the  complaint  that  the  registered 
package  containing  this  money  was  stolen 
from  the  post  office  by  reason  of  the  negli- 
gence of  the  postmaster.  The  defendants  in 
the  action  demurred  to  the  complaint  upoa 
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the  ground  that  the  facts  therein  stated  did 
not  constitute  a  cause  of  action  in  favor  of 
plainttir  and  against  the  defendants.  The 
demurrer  was  sustained  hy  the  trial  court, 
and  from  this  order  and  ruling  of  the  court 
the  United  States  baa  appealed. 

The  first  question  presented  is:  Does  the 
loss  of  the  registered  package,  occasioned  by 
the  negligence  of  the  postmaster,  amount  to 
a  breach  of  the  bond  given  by  such  post- 
master, under  section  3834,  Rev.  St.  U.  S.  [U. 
S.  Comp.  St.  1901,  p.  2610]?  This  section 
provides  that  "every  postmaster,  before  en- 
tering upon  the  duties  of  his  office,  shall  give 
Iwnd,  vrlth  good  and  approved  security,  and 
In  such  penalty  as  the  Postmaster-General 
shall  deem  sufficient,  conditioned  for  the 
faithful  discharge  of  all  duties  and  trusts 
Imposed  on  him  either  by  law  or  the  rules 
and  regulations  of  the  department."  The 
bond  in  this  instance,  given  by  Griswold,  con- 
tained the  condition  required  by  said  section, 
being  in  all  respects  as  required  by  law  and 
the  rules  and  regulations  of  the  Post-Offlce 
Department  having  the  eflfect  of  law.  Sec- 
tion 302(i.  Rev.  St.  U.  S.  (U.  S.  Comp.  St 
1901,  p.  2i!8r)].  authorizes  the  Postmaster  Gen- 
eral to  establish  a  uniform  system  of  regis- 
tration conditioned  that  the  Post  Office  De- 
partment, or  its  revenue,  should  not  be  liable 
for  the  loss  of  any  mail  matter  on  account  of 
Its  having  been  registered.  It  is  a  part  of 
the  dut}'  of  the  postmaster  to  safely  keep 
and  to  transmit  the  mails,  including  register- 
ed packages,  which  may  be  given  into  his 
bands  as  such  postmaster.  His  oath  of  office 
requires  him  to  faithfully  perform  the  duties 
of  his  office.  It  is  a  general  proposition  that 
a  public  officer,  having  ministerial  duties  to 
perform,  is  liable  for  any  Injury  occasioned 
by  him  In  consequence  of  his  failure  to  per- 
form his  official  duty.  Rayusford  v.  Phelps, 
43  Mich.  344,  5  N.  W.  403,  38  Am.  Rep.  180. 
Thus  it  has  been  held  that  a  postmaster  la 
liable  In  damage  for  conversion  of  mail  mat- 
ter at  the  suit  of  the  person  injured.  Teal 
V.  Felton.  12  How.  284,  13  U  Bd.  090.  It  has 
also  been  held  that  a  postmaster  Is  liable  for 
the  loss  of  a  letter  containing  money,  occa- 
sioned by  his  negligence,  at  the  suit  of  the 
sender.  Danforth  v.  Grant,  39  Am.  Dec.  224. 
If  a  postmaster  can  be  held  responsible  in 
damages  for  loss  of  mail  matter  occasioned 
by  his  negligence,  it  must  be  for  the  reason 
that  he  has  be«n  derelict  in  his  duty  as  such 
officer.  Such  a  failure,  under  the  condition  of 
his  official  bond  tliat  he  will  "faithfully  dis- 
charge the  duties  of  his  office,"  amounts  to  a 
breach  of  the  bond;  and  in  such  a  case  the 
liability  of  the  principal  is  the  measure  of  the 
liability  of  the  surety.  All  iKinds  given  by 
government  officials  are  to  be  construed  as 
though  executed  and  to  be  performed  at 
Washington,  and  hence  are  to  be  construed 
according  to  tlie  rules  of  the  common  law,  ex- 
cept where  these  rules  have  been  changed 
or  modlHed  by  statute.  Cox  v.  United  States, 
81  U.  S.  172,  8  I>.  Ed.  359.    At  common  law 


suit  upon  an  official  bond  must  be  brought 
and  a  recovery  had  In  the  name  of  the  obit- 
gee.  There  is  no  congressional  statute  modi- 
fying the  common-law  limiting  the  liability 
of  sureties  to  suits  brought  by  or  in  the  name 
of  the  United  States,  as  there  is  in  the  case  of 
bonds  given  by  United  States  marshals.  In 
the  latter  case  there  is  statutory  authority 
authorizing  any  person  to  bring.  In  his  own 
name  and  for  bis  sole  use,  suit  on  the  mar- 
sbal's  bond  for  a  breach  of  its  conditions. 
Section  784,  Rev.  St.  U.  S.  [U.  S.  Comp.  St. 
1901,  p.  G07].  It  follows,  therefore,  that  P. 
Sandoval  &  Co.  could  not  maintain  a  suit  on 
the  postmaster's  bond  In  their  own  name  to 
recover  fw  the  loss  of  the  registered  pack- 
age. 

Can  the  United  States  maintain  such  a 
suit?  It  has  been  held  that  a  iMillce  may  sue 
and  recover  In  his  own  name  dauinsfcs  caused 
to  the  subject  of  tlie  bailment  tii.ough  the 
negligence  of  a  third  person.  In  such  case 
the  measure  of  damages  is  not  limited  to  the 
bailee's  special  Interest  in  the  property,  but 
he  may  recover  for  all  damages,  holding  the 
amount  so  recovered  in  excess  of  his  own  In- 
terest in  trust  for  his  bailor.  Woodman  v. 
Nottingham,  40  N.  H.  387,  6  Am.  Rep.  520; 
MpGIII  v.  Jlouette,  37  Ala.  40;  Rlndge  v. 
Coleralne,  11  Gray,  159.  The  United  States, 
in  this  Instance,  was  the  bailee  and  Intrusted 
with  the  .safe-keeping  of  tlie  registered  pack- 
age deposited  by  P.  Sundoval  &  Co.  Under 
section  3!)20,  Rev.  St.  V.  S.  [U.  S.  Comp.  St. 
1901,  p.  2(i8o],  the  sender  of  flrst-ciass  regis- 
tered matter  is  entitled  to  be  Indemnifled  out 
of  the  postal  revenues  for  loss  In  the  mails 
to  the  extent  of  $10  for  any  one  registered 
package,  or  the  actual  value  thereof  when 
that  is  less  than  ?10.  The  government,  in 
accepting  a  registered  package,  becomes  not 
only  the  bailee  of  the  sender,  but  assumes  a 
liability  to  Its  bailor  by  rea.son  of  the  ball- 
uieut.  Even  should  we  therefore  construe  the 
llal)illty  of  the  sureties  in  its  strictest  sense, 
the  government,  as  a  bailee,  would  have  a 
riglit  to  recover  to  the  extent  of  its  special 
interest,  which  would  be  measured  by  the 
extent  of  its  liability  to  the  sender  of  the 
package.  If  tlie  government,  therefore,  has 
a  right  to  sue  to  recover  the  loss  it  sustains 
as  bailee,  under  the  general  doctrine  above 
stated,  its  recovery  cannot  be  confined  to 
such  special  interest,  but  may  cover  the  en- 
tire loss  sustained  both  by  it  and  its  bailor. 
Not  only  so,  but  we  think  it  Is  the  duty  of 
the  United  States  to  protect  the  public 
against  its  own  officers  even  to  the  extent  of 
enforcing  every  legal  right  which  it  pos- 
sesses, whether  (Timlnal  or  civil.  To  hold 
that  the  I'nited  States  may  not  maintain  an 
action  upon  the  bond  of  the  ix>stmastcr  for 
the  recovery  of  the  entire  loss  sustained  by 
the  negligence  of  the  postmaster  because  it 
was  not  obligated  to  return  or  make  good  to 
P.  Sandoval  &  Co.  an  amount  exceeding  $10, 
would  be  to  deny  to  the  latter  any  redress 
unless  the  postmaster  be  personally  respon- 
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■Ible  to  tbe  extent  of  racb  loss.  We  are  con- 
vinced that  In  a  case  like  the  ooe  at  bar  tbe 
United  States  may  ane  for  the  I>eneflt  of  tbe 
Injured  party  and  recover  from  the  atiretles 
upon  the  official  bond  of  the  postmaster  the 
full  amount  of  sncb  loss,  and  that  it  is  tbe 
clear  daty  of  the  government  to  bring  sncb 
action.  At  common  law  aacb  salts  were 
nsoally  broagbt  **for  tbe  nae  of"  or  "at  tbe 
relation  of"  tbe  Injm^d  person.  It  Is  not 
essential,  however,  that  there  be  any  formal 
declaration  of  sncb  nse;  its  only  purpose  be- 
ing to  protect  the  Interest  of  tbe  beneficiary 
against  tbe  nominal  plalntUt,  Tedrick  r. 
Wells,  1B2  m.  217.  38  N.  B.  625;  Clay  Fire 
ft  Marine  Ins.  Go.  r.  Huron  Salt  &  Lumber 
Mfg.  Co.,  81  Mich.  346.  In  the  complaint  the 
facts  sufficiently  show  that  the  United  States 
is  suing  for  tbe  amount  of  tbe  loss  suffered 
l>y  P.  Sandoval  &  Co.  and  for  their  benefit, 
and  it  will  not  I>e  assumed  that  the  govern- 
ment will  appropriate  the  amount  recovered 
to  its  own  use,  but  it  will  be  assumed  that 
it  will  perform  its  duty  by  paying  to  P. 
Sandoval  &  Co.  tbe  amount  so  recovered. 

We  hold  that  tbe  complaint  stated  a  canse 
of  action,  and  the  Judgment  will  therefore 
be  reversed,  and  the  canse  remanded  for  fuz^ 
ther  proceedings. 

KTOXT,  C.  i^  and  DOAN,  J.,  concur. 


(8  Arkc.  429) 

GOULD  ▼.  MARICOPA  CANAL  CO. 
(Supreme  Conrt  of  Arizona.    March  26,  1904.) 

WATEBS  AND  WATEB  CODBSES  —  IBBIOATIOR 
COMF ARIES  —  PUBP0SE8  —  FUBUO  AOCNTS  — 
WAIXB  BIGHTS  —  ABANDONUENT  —  USEBS  OF 
WATEB— APFBOFBIATOBS. 

1.  A  corporation  was  organized  "to  carry  on 
and  conduct  the  business  of  supplying  a  por- 
tion" of  a  valley  "with  water  for  irrigation  and 
for  milling,  manufacturing,  and  mechanical  pur- 
poses," and  to  purchase  or  build  such  canaia, 
nitches,  etc,  as  may  be  necessary  to  carry  water 
from  a  stream  to  such  points  as  may  be  neces- 
sary. HMd,  that  Its  purpose  or  business  was  not 
limited  to  service  as  a  carrier  of  water  to  ita 
shareholders. 

2.  A  corporation  was  organized  to  carry  on 
tbe  business  of  snppljing  a  portion  of  a  valley 
with  water  for  irrigation  and  for  milling  and 
manufacturing  purposes.  For  about  five  years 
it  supplied  water  to  any  and  all  landowners  un- 
der the  flow  of  its  canal  who  applied  therefor. 
Tbe  incorporators  of  the  company,  and  later  its 
shareholders,  regarded  the  ownership  of  a  share 
of  stocic  as  carrying  with  it  the  right  to  hare 
delivered  on  any  lands  the  owner  might  desig- 
nate from  year  to  year  water  sufficient  to  ir- 
rigate IGO  acres  of  land.  For  several  years  the 
company  distinguished  between  its  shareholders 
and  other  consumers  of  water  in  fixing  its  rate 
of  toll.  Later  tbe  company  furnished  water  to 
its  sbsreholders  and  to  lessees  of  shares  of  stock, 
whether  appropriators  or  not  on  any  lands  the 
shareholders  might  designate,  and  declined  to 
famish  water  to  otliers.  Held,  that  the  corpora- 
tion was  a  public  carrier  of  water. 

3.  Where  a  water  company  is  a  public  carrier 
of  water,  tbe  water  it  carries  is  public  property 
until  actually  appropriated,  and  is  subject  to 
appropriation  to  the  same  extent  and  in  the 
asms  manner  as  the  water  in  a  natural  stream. 

4.  Under  the  statute  an  appropriator  of  wa- 
ter for  irrl^tioa  Is  one  who  makes  an  applica- 


tion of  public  water  on  land  be  owns  or  poi- 
■esses,  and  to  perfect  an  appropriation  then 
mast  be  ownerdiip  or  posse asion  of  land  and  as 
applicatioa  thereon  of  pobiic  water  to  a  bene- 
aanl  use,  bat  ownership  of  the  mean*  of  dive^ 
■ion  is  imnecessary. 

S.A  water  company  orgaaiaed  to  divert  anl 
eany  water  for  irrigation,  witlunit  being  tb» 
owner  or  posKssor  of  irrigable  land,  does  not 
become,  by  diverting  and  carrying  water  fron 
a  stream,  tbe  appropriator  of  the  water.  i 

6.  All  persona  owning  lands  under  the  flow 
of  a  canal  owned  by  a  oompany  organized  to 
divert  and  carry  water  for  irrigatioiL.  without        i 
being  ttie  owner  or  possessor  of  irrigable  land.        i 
aiiidi  have  been  irrigated  by  water  famished        . 
by  tlie  canal,  are  appropriators,  and  po— -si  tlw 
rights  of  appropriation  in  the  order  of  tlieir        I 
priority.  I 

7.  Abandonment  of  a  right  to  appropriata  wa-  | 
ter  for  irrigation  is  a  matter  of  intent,  evi-  ' 
denced  by  the  declaration  of  the  appropriator  ' 
or  by  bis  acts. 

8.  An  appropriator  of  water  for  porposes  of        i 
Irrigation  does  not  abandon  his  right  as  appro- 
priator by  atMmdoning  the  oae  of  a  ditch  render- 
ed useless  as  a  carrier  of  water  by  reason  of  in- 
creased diversions  from  tbe  stream. 

9.  A  water  company,  as  a  carrier  of  pnNie 
water  for  irrigation,  required  a  oaer  of  tbe  war 
ter  for  irrigation  to  sign  a  contract  at  the  tie- 
ginning  of  each  irrigation  season  to  tbe  effect 
that  bis  nse  of  the  water  from  the  eompany's 
canal  for  the  season  should  give  him  no  claim 
to  the  use  of  the  wster  in  the  future,  and  that 
he  thereby  waived  any  right  which  he  might 
have  by  virtue  of  any  statute,  custom,  or  law 
to  the  use  of  the  water  after  the  expirarion  of 
tin  period  limited  by  the  contract  Held,  that 
the  contract  did  not  affect  the  liability  of  the 
company  or  tbe  riehts  of  the  nser  of  tbe  water. 

10.  A  company  diverting  water  from  a  stream 
for  the  purpose  of  aupplving  ownera  and  po— cs 
sors  of  arable  and  irrigaue  land  Is  a  quasi  pol^ 
lie  servant,  and  to  the  extent  that  it  has  di- 
verted and  carried  water  from  a  stream  and  to 
the  extent  to  which  the  water  has  been  applied 
by  appropriators  for  the  necessary  irrigation  of 
their  lands  it  muat  continue  the  service  as  long 
as  it  is  required. 

11.  Where  applications  to  a  water  company  for 
water  for  irrigation  exceed  the  capaci^  of  the 
company's  canal  to  furnish  it,  it  is  the  daty  of 
tbe  company  to  limit  the  contracts  to  ita  ca- 
pacity and  to  those  appropriators  possessing  tbe 
older  righls  of  appropriation. 

Appeal  from  District  Court,  Maricopa 
County;   before  Justice  Webster  Street. 

Action  by  Martin  Gould  against  the  Mar- 
icopa Canal  Company.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

W.  H.  Stllwell  and  J.  H.  Kibbey.  for  ap- 
pellant.   C.  F.  Ainsworth,  for  appellee. 

SLOAN,  X  A  rehearing  was  granted  la 
this  case  at  tbe  last  term  of  the  court.  As 
no  opinion  was  filed  upon  the  first  hearing, 
we  deem  it  proper  to  state  now,  with  some 
fullness,  the  facts,  and  our  holding  on  these 
facta.  Tbe  Maricopa  Canal  Company  wai 
organized  under  the  general  incorporati<n 
act  of  the  territory  during  the  year  1875.  Ita 
purpose,  as  expressed  in  its  articles,  was  the 
carrying  on  and  conducting  of  tbe  business 
of  Bupplylng  a  portion  of  the  Salt  River  Val- 
ley with  water  for  Irrigation,  mllllug,  manu- 
facturing, and  mechanical  purposes.  Ita  cap- 
ital stock  was  divided  into  60  shares,  each  of 
which  was  treated  by  the  incorporation  aj 
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carrying  with  It  a  water-right  privilege  In 
the  canal  sufficient  for  the  irrigation  of  leo 
acres  of  land.  Prior  to  1880  the  canal  com- 
pany supplied  water  indiscriminately  to  land- 
owners under  Its  canal  who  applied  for  the 
same  and  paid  the  yearly  rental  therefor.  In 
1880  the  canal  company,  by  resolution,  adopt- 
ed the  policy  of  giving  preference  to  Its 
shareboldprs  and  renters  of  the  same  in  Its 
yearly  contracts  for  supplying  water,  and  of 
disposing  of  any  surplus  remaining  to  land- 
owners who  were  neither  shareholders  nor 
renters  of  the  same.  After  1885  water  was 
supplied  by  the  company  to  such  landowners 
as  were  owners  of  shares  of  stock  and  lessees 
of  the  same  for  porticular  years.  Prior  to 
1887  no  attempt  was  made  by  the  company 
to  confine  the  water  rights  represented  by 
the  shares  of  stock  to  particular  tracts  of 
land.  During  that  year  a  resolution  of  tlie 
(•orapany  provided  that  the  water  rights 
might  be  segregated  from  the  shares  of  stock 
and  attached  to  particular  tracts  of  land. 
Some  of  the  shareholders  complied  with  this 
resolution,  but  many  did  not.  It  has  been  the 
practice  of  the  shareholders  to  rent  to  non- 
shareholders,  during  particular  seasons,  their 
shares  of  stock  or  portions  of  the  same,  and 
to  give  orders  to  their  lessees  upon  the  canal 
compan.y  for  the  delivery  to  such  lessees  of 
the  water  assumed  to  be  represented  by  said 
shares  of  stock.  This  practice  was  recog- 
nized by  the  cnnal  company,  and  these  orders 
were  resjiected  by  it  as  entitling  the  holders 
to  the  same  rights  accorded  to  the  owners 
thereof.  In  some  instances  the  owners  of 
these  shares  of  stock  did  not  own  or  possess 
lands,  and  the  only  use  made  by  them  of 
the  water-right  privileges,  assumed  to  be- 
long to  said  shares  of  stock,  was  to  rent 
them  to  nonshareholders  who  were  the  own- 
ers or  possessors  of  lands.  Gould,  the  appel- 
lant, is  the  owner  of  lands  under  the  flow  of 
the  canal  owned  by  the  appellee  which  are 
described  as  the  "north  one-half  of  the  south- 
west one-fourth,  and  the  south  one-half  of 
the  northwest  one-fourth,  of  section  four- 
teen, township  one  north,  range  three  east, 
Maricopa  county."  The  predecessors  In  in- 
terest of  Gould  began  the  Irrigation  of  this 
land  during  the  year  18(t8  by  means  of  a 
ditch  known  as  the  "Wilson  Ditch."  They 
continued  to  obtain  water  by  this  means  un- 
til the  purchase  of  the  land  by  Gould  in 
1888.  Gould,  until  181H,  irrigated  the  land 
from  the  same  ditch.  The  Wilson  ditch  was 
abandoned  In  1891  for  the  reason  that  the 
water  formerly  available  to  It  was  being  di- 
verted by  the  Maricopa  Canal  and  other 
canals  having  their  heads  farther  up  the  riv- 
er. After  18J»1,  and  until  1809,  during  each 
year,  Gould  obtained  water,  In  amounts  ran- 
ging from  60  to  70  miner's  Inches,  for  the 
Irrigation  of  his  lands  from  the  Maricopa 
Canal  by  renting  shares  of  stock  from  others. 
In  accordance  with  the  prevailing  practice. 
At  the  beginning  of  each  Irrigating  season 
the  canal  company,  In  accordance  with  its 


general  policy,  and  as  a  condition  upon  which 
he  could  receive  water,  required  Gould  to 
sign  a  contract  stipulating,  in  effect,  that  bis 
use  of  water  from  the  company's  canal  for 
such  season  should  give  him  no  right  or 
claim  to  the  use  of  water  in  the  future;  and 
that  he  waived  thereby  any  and  all  right  or 
claim  which  he  might  have  by  virtue  of  any 
statute,  custom,  or  law  to  the  use  of  water 
from  the  canal  after  the  expiration  of  the 
period  of  time  limited  by  the  contract  In 
1899  Gould  applied  to  the  Maricopa  Canal 
Company  for  water  for  the  ensuing  irrigat- 
ing season  to  the  amount  of  80  miner's  inch- 
es, and  tendered  for  said  amount  the  fixed 
charge  established  by  the  company  for  its 
service  for  said  season.  The  canal  company 
declined  to  furnish  him  water  upon  the 
ground  that  he  was  not  the  owner  of  a  share 
of  stock  or  water  right  In  the  canal,  or  had 
not  rented  a  share  of  stock  or  water  right 
from  any  owner  thereof  for  the  season  for 
which  he  applied.  Thereupon  Gould  brought 
suit  against  the  company  for  the  purpose  of 
compelling  the  canal  company  to  furnish  the 
water  for  which  he  applied. 

Upon  these  facts  the  trial  court  found  that 
Gould,  at  the  time  be  made  application  for 
water  and  was  refused,  was  not  entitled  to 
water  or  to  the  service  of  the  canal  com- 
pany for  the  following  reasons:  That  Gould 
was  not  an  approprlator  of  water  from  the 
Salt  river;  that  the  Maricopa  Canal  Com- 
pany was  organized  for  the  purpose  of  sup- 
plying water  for  Irrigation  purposes  to  its 
own  stockholders,  and  that  all  the  water  di- 
verted and  carried  by  said  canal  company 
In  Its  canal  belonged  to  and  was  the  pr«H>- 
erty  of  such  stockholders  and  holders  of  Its 
water-right  deeds;  that  Gould  was  not  a 
shareholder  In  the  company,  or  the  lessee  of 
any  share  of  stock,  or  the  owner  of  any  wa- 
ter-right deed  issued  by  the  company.  Upon 
the  grounds  mentioned  the  trial  court  de- 
clined to  grant  Gould  any  relief,  and  dis- 
missed his  complaint.  The  reasons  that  were 
given  by  the  trial  court  for  Its  action  In  dis- 
missing the  complaint  present  questions  of 
vital  Importance  to  the  appellee  and  other 
users  of  water  In  like  situation.  These  will 
be  considered  with  other  questions  necessa- 
rily Involved  In  the  issues. 

The  first  and  important  question  Is  as  to 
the  status  of  the  Maricopa  Canal  Company 
as  a  carrier  of  water.  The  finding  of  the 
court  that  the  canal  company,  by  its  organ- 
ization, limited  Its  purpose  and  business  to 
the  supplying  of  water  for  irrigation  to  Its 
own  shareholders.  Is  not  sustained  by  an  In- 
spection of  its  articles  of  incorporation  nor 
by  the  history  of  the  company.  The  purpose 
of  the  corporation,  as  expressed  in  its  arti- 
cles, was  "to  carry  on  and  conduct  the  busi- 
ness of  supplying  a  portion  of  the  valley  ly- 
ing upon  the  north  aide  of  Suit  river,  county 
of  Maricopa,  territory  of  Arizona,  In  the  vi- 
cinity of  the  town  of  Phoenix,  with  water  for 
Irrigation  and  for   milling,   manufacturing. 
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and  mechanical  purposes,  and  to  tbis  end 
and  for  this  purpose  to  purchase,  construct, 
build,  or  dig  such  canals,  ditches,  or  flumes 
as  may  be  necessary  to  convey  water  from 
Salt  river,  •  •  •  and  conveying  said  wa- 
ter to  such  point  or  points  In  the  above-de- 
scribed valley  of  Salt  river  as  may  be  neces- 
sary for  the  disposal  of  or  use  of  said  water." 
It  will  tlius  be  seen  that  there  Is  nothing  in 
its  articles  of  association  which  indicates 
that  its  purpose  was  to  limit  its  service  as  a 
carrier  of  water  to  any  particular  lauds,  nor 
is  it  expressed  that  its  purpose  was  to  serve 
its  shareholders,  and  not  the  public  general- 
ly. Had  the  purpose  of  the  company,  In  its 
organization,  been  to  become  a  public  agen- 
cy as  a  carrier  of  water,  such  purpose  might 
fairly  and  reasonably  be  inferred  from  the 
language  used  in  the  articles.  The  history  of 
the  company  shows  that  from  the  date  of  its 
organization  until  1880  it  supplied  any  and- 
all  landowners  imder  the  flow  of  its  canal 
indiscriminately  who  applied  for  such  serv- 
ice. The  organization  of  the  company,  there- 
fore, and  its  early  history,  do  not  sustain  the 
holding  that  the  company  was  organized  for 
the  sole  purpose  of  serving  its  shareholders 
as  the  private  agency  of  such  shareholders. 
It  is  true  that  the  incorporators  of  .the  com- 
pany, as  well  as  later  shareholders,  regarded 
the  ownership  of  a  share  of  stock  as  carrying 
with  it  the  right  to  have  delivered,  upon  any 
lauds  the  owner  might  designate  from  year 
to  year,  water  suflScient  tw  the  irrigation  of 
160  acres  of  land.  It  is  also  true  that  after 
1880  and  imtil  1885  the  canal  company  distin- 
guished between  its  shareholders  and  other 
consumers  of  water  in  fixing  its  rates  of  toll 
for  its  service.  It  also  appears  that  subse- 
quent to  1885  the  company  furnished  water 
to  its  shareholders  and  to  the  lessees  of 
shares  of  stock,  whether  appropriators  or  not, 
upon  any  land  or  lands  which  such  sharehold- 
ers or  lessees  of  the  same  might  designate, 
and  declined  to  furnish  water  to  persons  not 
shareholders  or  the  lessees  of  shares  of  stock, 
or  the  holders  of  so-called  water-right  deeds. 
In  the  case  of  Slosser  v.  The  Salt  River 
Valley  Canal  Company,  G5  Pac.  332,  we  held 
that  a  canal  company  having  a  similar  or- 
ganization, history,  and  relations  to  its  con- 
sumers of  water  as  shown  in  the  case  of  the 
Maricopa  Canal  Company,  was  not  a  mere 
private  agency  having  no  other  duty  than  the 
supplying,  by  means  of  its  canal,  water  for 
particular  appropriators  whose  agent  It  was, 
but  occupied  the  status  of  a  public  agency, 
it  having  undertaken  the  diversion  and  car- 
riage of  water  without  regard  to  fixed  con- 
tractual relations  obligating  it  to  perform 
such  service  for  particular  appropriators  and 
Uuiiting  its  service  to  the  needs  of  such  ap- 
propriators. We  further  found  that  as  such 
agency  such  canal  company  does  not  possess 
the  right  to  discriminate  in  rendering  service 
as  a  carrier  of  water  in  any  other  way  than 
the  law,  in  the  first  instance,  discriminates  in 
recognizing  the  right  of  prior  appropriation; 


that  temporary  leases  or  orders  from  staare- 
holdere,  whether  appropriators  or  not,  con- 
ferred upon  the  holders  no  right  entitling 
them,  by  virtue  thereof,  to  water  for  use  up- 
on lands  not  owned  or  possessed  by  said 
shareholders;  that  the  practice  of  the  com- 
pany, recognizing  such  leases  as  valid,  was 
not  in  keeping  with  the  spirit  of  our  water 
laws,  and  was  a  clear  violation  of  expressed 
provisions  of  our  statutes,  for  the  reasons 
that  such  canal  company  was  not  itself  an 
appropriator  of  water,  and  that  neither  it, 
therefore,  nor  its  shareholders,  as  such,  pos- 
sessed any  power  of  control  or  any  right  of 
disposition  over  the  water  diverted  and  car- 
ried, save  to  transport  and  deliver  the  same 
to  appropriators  entitled  to  It  under  the  law 
of  prior  appropriation;  that  water  diverted 
from  a  public  stream  by  such  canal  company 
did  not  lose  its  character  as  public  water, 
but  remained  public  property  until  actually 
used  by  such  appropriator.  It  was  further 
found  that  the  recognition  by  the  company 
of  "floating"  water  rights,  as  they  were  term- 
ed, as  Incident  to  the  ownership  of  shares  of 
stock,  and  the  practice  of  furnishing  water 
to  the  lessees  of  such  shares  of  stock  for  par- 
ticular seasons,  in  effect  was  the  same  as 
though  the  canal  company  had  supplied  such 
lessees  with  water  without  the  consent  of  its 
shareholders. 

Applying  these  principles  to  this  case,  it 
follows  that  the  Maricopa  Canal  Company, 
from  the  time  of  its  organization,  has  been 
a  inibllc  agency  as  a  carrier  of  water.  It 
also  follows  that,  if  the  water  It  diverted  and 
carried  remained  public  property  until  ac- 
tually used  by  appropriators,  it  was  the  suli- 
ject  of  appropriation  to  the  same  extent  and 
in  the  same  manner  as  when  it  flowed  In  the 
channel  of  the  Salt  river.  Under  our  statutes 
an  appropriator  of  water  for  irrigation  is  one 
who  makes  an  application  of  public  water 
upon  land  he  owns  or  possesses.  To  perfect 
such  an  appropriation  two  things  are  essen- 
tial—the ownership  or  possession  of  laud,  and 
the  application  thereon  of  public  water  to  a 
beneficial  use.  No  statute,  either  territorial 
or  congressional,  makes  the  ownership  of 
the  means  of  diversion  essential  to  perfect 
the  right  of  appropriation.  Such  means  may 
be  owned  by  another.  Since,  as  stated  In  the 
Slosser  Case,  a  canal  company  organized  for 
the  purpose  of  the  diversion  and  carriage  of 
water  for  irrigation,  and  not  being  the  owner 
of  arable  and  irrigable  land.  Is  not  an  appro- 
priator of  water,  it  follows  that  the  diversion 
of  public  water  would  be  unlawful  were  the 
consumers  of  such  water  not  appropriators 
in  the  fullest  sense.  When  the  canal  com- 
pany Is  not  Itself  the  appropriator,  its  only 
warrant  for  its  diversion  of  water  is  that  It 
supplies  appropriators.  All,  therefore,  whom 
it  does  supply,  and  who  make  use  of  the 
water  thus  supplied  for .  the  irrigation  of 
their  lands,  are  the  appropriators  whom,  by 
its  act  of  diversion  and  carriage.  It  under- 
takes to  serve.    It  follows,  therefore,  that 
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all  pprsous  owning  lands  under  the  flow  of 
8ucli  a  canal  wbich  have  been  irrigated  by 
means  of  water  furnished  by  sucli  canal 
became  appropriators,  and  ixvsseased  of 
rights  of  appropriation  in  the  order  of  their 
priority.  Had  Gould,  therefore,  not  been  an 
appropriator  before  obtaining  water  from 
the  Maricopa  Canal,  he  became  such  at  the 
time  he  flrst  obtained  it  from  this  source  and 
applied  it  upon  bis  land.  Gould  and  his  gran- 
tors have  Inlgated  the  land  in  question  con- 
tinuously since  186!).  The  circumstances  un- 
der which  Gould  changed  his  mode  of  diver- 
sion by  taklug  water  from  the  Maricopa 
Canal  instead  of  the  Wilson  ditch  cannot  be 
held  to  have  been  an  Interruption  of  his 
original  right  of  appropriation.  We  know  of 
no  provision  of  law  by  which  a  right  of  ap- 
propriation may  be  thus  lost.  It  may  be 
lost  by  abandonment,  or  it  may  be  lost  to 
another  by  adverse  user  on  the  part  of  the 
other  continued  for  the  period  of  the  statute 
of  Ihnitations,  and  in  no  other  way.  Aban- 
donment is  a  matter  of  intent  as  such  intent 
may  be  evidenced  by  the  declaration  of  the 
party,  or  as  may  be  fairly  inferred  from  his 
acts.  It  cannot  be  fairly  inferred  that  Gould, 
by  abandoning  the  use  of  the  ditch,  render- 
ed useless  as  a  carrier  of  water  by  reason  of 
Increased  divereionB  from  Salt  river  by  older 
canals,  including  the  Maricopa  Canal,  and 
by  later  diversions  by  newer  canals,  Intended 
thereby  to  abandon  his  right  of  appropria- 
tion. Such  an  inference  would  be  unjust 
to  him,  and  not  warranted  by  the  facts. 

The  stipulation  referred  to  in  the  state- 
ment of  facts  which  Gould  was  required  to 
sign  as  one  of  the  conditions  upon  which  he 
'Was  permitted  to  obtain  water  from  the  canal 
la  of  no  effect  in  lessening  the  liability  of  the 
canal  company  or  the  rights  of  Gould  as  an 
appropriator  of  water.  As  we  have  said,  the 
-water  which  the  canal  company  diverted  and 
carried  was  public  property,  and  hence  the 
canal  company  in  its  distribution  could  en- 
force only  such  rules  and  regulations  as 
would  be  necessary  and  proper  to  secure 
economy  of  use,  the  rights  of  other  appro- 
priators,  and  its  own  right  to  collect  a  rea- 
sonable charge  for  its  service.  The  law 
fixed  and  determined  the  extent  and  charac- 
ter of  the  appropriation  made  by  each  con- 
sumer of  water,  and  the  canal  company  pos- 
sessed no  power  by  contract  to  place  any  lim- 
itation upon  such  appropriation  or  to  lessen 
its  obligation  in  respect  thereto.  To  recog- 
nize the  binding  force  of  the  stipulation 
-would  be  to  concede  to  the  company  powers 
-which  It  does  not  possess. 

In  the  light  of  fuller  discussion  and  a  re- 
examination of  the  subject,  we  now  hold, 
contrary  to  our  holding  In  the  Slosser  Case, 
that  a  canal  company  occupying  relations  to 
its  consumers  of  water  like  that  of  the  Mari- 
copa Canal  Company  may  not  arbitrarily 
discontinue  Its  service  in  whole  or  In  part. 
While  such  a  canal  company,  in  the  nature 
of  things,  cannot  be  a  common  carrier,  as 


that  term  is  used  in  law,  It  Is  yet  a  quasi 
public  servant.  By  an  act  of  Congress  ap- 
proved July  20,  I860,  canal  companies  were 
granted  rights  of  way  for  the  construction  of 
canals  over  the  public  domain.  They  were 
also  given  the  right  of  eminent  domain  by  om- 
territorial  statutes.  The  granting  of  these 
privileges  presupposes  a  public  use.  Oury 
V.  Goodwin  (Ariz.)  26  Pac.  377.  As  a  quasi 
public  servant,  having  received  benefits  from 
the  public,  such  a  canal  company  owes  a  duty 
to  conduct  its  business  as  a  carrier  of  water 
In  such  a  way  as  may  best  promote  the  in- 
terests of  the  community,  when  this  may  be 
done  without  sacrifice  of  any  of  its  rights 
of  property.  The  community  is  Interested  in 
the  permanent  reclamation  and  Improvement 
of  lands.  If  a  right  of  appropriation  might 
be  made  of  no  use  to  its  holder  through  the 
refusal  of  a  canal  company  to  divert  and 
carry  the  water  to  which  such  holder  is  enti- 
tled, and  which  the  canal  company  has  there- 
tofore diverted  and  carried,  the  holding  of 
such  right  of  appropriation  by  such  a  pre- 
carious tenure  would  not  only  impair  ItK 
value  to  the  holder,  but  would  discourage  the 
making  of  improvements  and  the  putting  of 
the  Und  to  which  it  Is  attached  to  its  high- 
est and  best  use.  To  the  extent,  therefore, 
that  such  a  canal  company  has  diverted  and 
carried  water  from  a  public  stream,  and  to 
the  extent  to  which  this  water  has  been  ap- 
plied by  approprlators  for  the  necessary  irri- 
gation of  their  lands,  the  canal  company 
must  continue  tills  service  so  long  as  such 
service  is  required  by  said  approprlators  and 
the  water  Is  available  from  the  common 
source.  Should  the  water  not  be  available, 
of  course  the  company  cannot  suffer  any  lia- 
bility to  its  approprlators,  for  the  measure  of 
its  duty  is  Its  ability  to  comply  with  the 
reasonable  demands  of  approprlators. 

In  the  case  of  the  Maricopa  Canal  Com- 
pany It  appears  that  Its  practice  has  been  at 
the  beginning  of  each  irrigating  season  to 
contRict  with  such  approprlators  as  may  de- 
sire water  for  the  ensuing  Irrigating  season 
to  supply  such  water  in  consideration  of  the 
payment  of  its  charge  for  such  service.  It 
was  argued  in  the  brief  of  counsel  for  the 
canal  company  that  if  It  be  held  that  the 
canal  company  is  obliged  to  furnish  water 
to  all  landowners  under  the  flow  of  its  canal 
heretofore  irrigated  by  It,  whether  share- 
holders or  lessees  of  the  same  or  not,  the 
practical  result  would  be  that  the  canal  com- 
pany might  be  required  to  furnish  more  wa- 
ter than  it  is  capable  of  delivering.  This 
view  of  the  relations  of  the  canal  company 
to  such  landowners  Is  not  to  be  Inferred 
from  the  above  holding.  If  applications  for 
water  be  made  during  any  season  in  excess 
of  the  capacity  of  the  canal  to  furnish  it,  the 
canal  company  would  have  the  right,  and. 
Indeed,  it  would  be  Its  duty,  to  limit  the  con- 
tracts for  the  season  to  its  capacity  and  to 
those  approprlators  possessing  the  older 
rights  of  appropriation.    In  making  Its  con- 
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tracts  for  snch  service  It  can  easily  gnard 
against  Incurring  liability  to  approprlatora 
by  reason  of  tbe  amount  of  water  available 
from  tbe  Salt  river  bdng  Insufiadent  to 
supply  their  needs. 

Upon  tbe  authority  of  tbe  Blosser  Case^  as 
modified  In  this  decision,  tbe  Judgment  of 
the  court  below  will  be  reversed,  and  a  decree 
will  be  entered  In  this  court  establisbing 
appellant's  rights  as  an  appropriator  of  water 
to  the  extent  needed  for  the  Irrigation  of 
his  lands,  and  requiring  the  appellee  to  de- 
liver water  to  an  amount  not  exceeding  70 
miner's  Inches,  being  the  maximum  amount 
heretofore  used  by  him  for  said  purpose,  upon 
the  payment  by  appellant  of  such  reasonable 
charge  as  may  be  established  by  appellee 
for  its  service  and  a  compliance  by  appellant 
with  the  reasonable  rules  and  regulations 
which  may  be  established  by  said  company 
in  other  respects;  and  that  said  canal  com- 
pany be  required  to  contlnae  to  render  said 
service  nnder  said  conditions  so  long  as  it 
may  possess  the  ability  so  to  do  without  In- 
Jury  to  the  rights  of  otber  approprlatora  hav- 
ing prior  rights  of  appropriation. 

KBNT.  a  J.,  and  DOAN  and  DAVIS,  JJ., 
concur. 

(8  Ariz.  4S1) 

BROCKMAN  v.  GRAND  OANAL  GO. 
(Supreme  Court  ot  Arisooa.    March  26,  1004) 

WATEBS    AND    WATKB    COURSES— IBBIOATIOR 
COUPANIXS— WATEB  BIOHTB— ABANDON- 
KENT. 

1.  Plaintiff  was  the  owner  of  a  share  of  stock 
in  an  irrigation  company,  and  of  the  water-right 

grivilege  as  appurtenant  thereto,  and  irrigated 
Is  land  by  means  of  water  from  the  company's 
canal.  He  sold  his  land  and  water  right.  He 
repurchased  tbe  land  without  the  water  right, 
and  thereafter  obtained  water  from  the  canal  by 
renting  other  water  righti.  Held  an  abandon^ 
ment  by  plaintiff  of  his  original  water  right. 

Appeal  from  District  Court,  Maricopa 
County;  before  Justice  Street. 

Action  by  Thomas  Brockman  against  the 
Grand  Canal  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

W.  H.  Stilwell  and  Kibbey  &  Edwards,  for 
appellant    C.  F.  Ainsworth,  for  appellee. 

SLOAN,  J.  This  case  is  controlled  by  tbe 
law  applied  in  the  case  of  Gould  v.  The  Mari- 
copa Oanal  Company  (decided  at  tbla  term) 
76  Pac.  698. 

Tbe  organization  of  the  appellee,  the  Grand 
Canal  (Jompany,  its  history,  its  practice  with 
regard  to  the  recognition  of  leases  of  Its 
shares  of  stock  by  the  holders  thereof,  give 
it  the  status  found  by  this  court  to  have  been 
assumed  by  tbe  Salt  River  Valley  Canal 
Company  in  the  case  of  Slosser  v.  The  Salt 
River  Valley  Canal  Company,  65  Pac.  332, 
and  tbe  Maricopa  Canal  Company  in  the  case 
of  Ck>uld  V.  Tbe  Maricopa  Canal  Company. 
Tbe  record  shows  that  Brockman,  from  1878 


to  18S8,  was  the  owner  of  a  share  of  stock  in 
the  Grand  Canal  Company,  and  of  the  watei 
right  privilege  recognized  as  appurtenant 
thereto,  and  irrigated  bis  land  by  means  of 
the  same  from  the  company's  canal;  that  in 
the  year  1888  he  sold  his  land  and  water 
right  to  one  Shook;  that  in  1890  he  repur- 
chased his  land  without  the  water  right,  and 
thereafter  obtained  water  from  the  canal 
company  by  renting  other  water  rights,  or 
shares  of  stock  representing  them,  until  the 
year  1899,  when  he  applied  for  water  tor  the 
ensuing  season,  and  was  denied  the  same  by 
the  appellee  upon  the  ground  that  he  was  not 
a  shareholder  or  tbe  lessee  of  a  share  of 
■tock. 

The  segregation  of  hia  water  right  from 
the  land,  and  the  sale  of  the  latter  to  Shook, 
and  his  repurchase  of  the  land  without  tbe 
water  right,  must  be  held  to  have  been  an 
abandonment  by  Brockman  of  his  original 
light  of  appropriation.  Under  tbe  law  de- 
clared in  the  Gould  Case,  when,  after  his  re- 
purchase, he  began  the  irrigation  of  his  land 
by  means  of  water  obtained  from  tbe  appel- 
lee's canal,  he  then  and  thereby  initiated  a 
new  right  of  appropriation. 

The  judgment  of  the  court  below  la  revers- 
ed, and  a  decree  will  be  entered  enjoining 
the  Grand  C^nal  Company  from  in  any  man- 
ner or  by  any  means  whatsoever  preventing 
a  flow  of  water  from  the  Salt  river  through 
the  Grand  Canal  to  the  lands  of  plaintiff,  de- 
scribed In  the  complaint.  In  an  amount  suffi- 
cient for  the  proper  cultivation  of  the  same, 
and  not  exceeding  the  amount  used  by  tiln> 
upon  said  land  and  furnished  by  the  appellee- 
since  1890,  upon  the  payment  to  the  appellee 
of  its  reasonable  charge  for  such  service,  and 
a  compliance  with  the  reasonable  rules  and 
regulations  governing  the  diversion,  carriage, 
and  distribution  of  water  In  its  canal,  when- 
ever and  at  all  times  when  the  water  availa- 
ble for  diversion  and  carriage  In  tbe  com- 
pany's canal  is  not  required  and  used  by  ap- 
propriators  of  water  under  the  canal  having: 
prior  rights  of  appropriation. 

KENT,  a  J.,  and  DOAN  and  DAVIS.  JJ.,. 
concur. 


(9  Ariz.  »>• 
MOLINA  et  al.  ▼.  LUCE  et  al. 
(Supreme  Court  of  Arizona.    March  26,  1904.) 

lamNa  cijaiks— location— xvidercb— eject- 
ment. 

1.  Evidence  held  sufficient  to  snstaln  a  finding 
that  a  certain  part  of  a  mining  claim  located  by 
defendants  was  within  the  boundaries  of  a  pre- 
viously located  claim  owned  by  plaintiffs. 

2.  Under  Rev.  St.  1887,  pars.  3135,  3137, 3139. 
providing  that  ejectment  may  be  maintained  by 
pleading  and  proving  that  the  plaintiff  Is  en- 
titled to  possession  and  that  the  defendant  dis- 
possessed him  before  the  commencement  of  tbe 
action,  where  the  plaintiff  was  in  possession  of 
a  mining  claim  under  a  lease  and  claimed  poe- 
session  to  the  boundary  lines  wherever  Uiey 
might  be,  tbe  entrance  by  defendants  on  a  part 
of  it  which  he  did  not  actually  occupy,  becanae- 
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he  (lid  not  know  th^  boundary,  waa  an  ouster 
entitlins  him  to  maintain  ejectment. 

Appeni  from  District  Court,  Yuma  County; 
beforp  Justice  Kent. 

Action  by  W.  D.  Luce  and  another  against 
J.  M.  Moliua  and  auotlier.  From  a  judgment 
in  favor  of  plaintiffs,  defendants  appeal.  Af- 
llrnied. 

H.  C.  Davis  and  Smith  &  Ives,  for  appel- 
lants. Pierce  Evans  and  Chas.  A.  Mau,  for 
appellees. 

DO.\X,  J.  Thi.s  is  an  action  of  ejectment 
l>ix)ught  on  July  8,  1001.  for  tlie  possession  of 
M  mining  claim  In  the  Castle  Dome  mining 
district,  known  as  the  Newe  Dil,  called  also 
the  Xew  Deal,  lo<ated  on  October  15,  1800. 
The  api^ellants  in  their  verified  answer  claim- 
ed the  ground  In  dispute  by  virtue  of  a  deed 
to  the  Blanca  mining  claim,  located  April  2.3, 
1000.  From  a  Judgment  for  plaintiffs,  and 
tlie  denial  of  a  motion  for  a  new  trial,  the 
defendants  api)ealed,  and  present  to  the  ap- 
]>ellate  court  two  propositions:  First,  that 
the  undisputed  evidence  in  the  case  estab- 
iJHbed  that  the  premises  In  dispute  were  out- 
side of  the  boundaries  of  the  Xew  Deal,  and 
tlierefore  the  Blanca,  the  proi)erty  of  the  de- 
fendants, was  a  valid  location,  having  been 
located  upon  unappropriated  public  ground; 
second,  that  there  is  no  allegation  or  proof 
of  possession  of  the  premises  In  the  plaintiffs 
prior  to  the  Institution  of  the  suit  and  of 
ouster  by  the  defendants,  which  is  necessary 
to  sustain  a  Judgment  based  upon  a  com- 
plaint In  ejectment  under  the  law  In  force  at 
the  time  suit  was  brought. 

.Appellants  allege  tliat  the  court  erred  in 
finding  that  the  "Blanca  lode  mining  claim 
encroaches  upon  and  embraces  within  its 
lioundaries  a  portion  of  the  proi)erty  of  the 
said  Newe  Dll  mining  claim,  as  follows,  to 
wit:  Said  claim  commences  at  a  stone  no- 
tice monument  which  Is  the  northerly  end 
(•enter  monument  thereof,  and  which  said 
monument  or  point  Is  the  southeasterly  end 
center  monument  of  the  Castle  Dome  mine, 
surveyed  March  2,  187C,  for  James  M.  Bar- 
ney, as  shown  by  the  records  of  the  United 
States  surveyor's  office.  •  *  *  That  all 
that  portion  of  the  said  Blanca  lode  mining 
claim  which  lies  southeasterly  of  the  said 
Castle  Dome  mining  claim,  or  the  said  south- 
easterly end  center  monument  tliereof,  is  a 
part  and  parcel  of  the  said  Xewe  Dil  mining 
claim"— for  the  reason  that  there  is  no  evi- 
dence to  sustain  such  finding.  The  facts 
ttearing  on  this  question,  as  disclosed  by  the 
record,  are  substantially  as  follows:  The 
Hopkins  claim  was  located  Decemlter  11, 
1871,  and  claimed  800  feet  on  the  Buckeye 
ledge,  the  notice  recorded  in  Castle  Dome 
district  and  the  public  records  of  Tuma 
county.  The  Norma  claim  was  located  Janu- 
ary 1.  1876,  1,000  feet  on  the  Buckeye  ledge. 
Castle  Dome  district,  Tuma  count.v,  com- 
jncncing  at  the  north  monument  of  the  Cale- 


donia, and  running  thence  In  a  northeasterly 
direction  1,000  feet  to  the  southern  monu- 
ment of  the  Hopkins  claim.  The  Castle 
Dome  mine  was  surveyed  for  patent  on 
March  2,  187C,  2,000  feet  In  length  by  200  feet 
In  width,  running  northwesterly  and  south- 
easterly, tlie  south  end  center  monument  of 
said  Castle  Dome  mine  being  located  .370  feet 
north,  22°  15'  cast,  from  the  Initial  point  for 
mineral  surveys  In  the  Castle  Dome  mining 
district,  established  in  the  patent  to  the  Flora 
Temple  mine  granted  by  the  United  States 
on  the  2<Uh  day  of  .Vpril,  1875,  according  to 
the  field  notes  In  the  United  States  Surveyor 
General's  office.  Xo  evidence  of  its  location 
appears  In  the  record.  The  Xewe  Dll  was  lo- 
cated October  l.">,  IHOO,  being  1,300  feet,  "com- 
mencing at  this  stone  notice  monument, 
which  is  the  uorth  westerly  end  of  said  claim, 
and  running  thence  flftecu  hundred  feet  in  a 
southeasterly  direction  to  a  stone  monu- 
ment," situated  In  the  Castle  Dome  mining 
district,  county  of  Yuma,  Arizona  territory. 
"This  claim  is  bounded  on  the  northwesterly 
end  by  the  Barney  claim,  and  on  the  south- 
easterly end  by  the  claims  formerly  known 
as  the  Caledonia  and  formerly  known  as  the 
Norma  mine."  The  Blanca  was  located  .\pril 
23,  18.00,  length  of  claim  800  feet,  400  feet  In 
a  southerly  direction,  and  400  feet  In  a 
northerly  direction,  from  the  center  of  the 
discovery  shaft,  lengthwise  of  the  claim,  to- 
gether with  100  feet  In  width  on  each  side  of 
the  center;  general  course  from  north  to 
south,  "situated  and  located  in  Castle  Dome 
mining  district.  In  Yuma  county,  territory  of 
-irizona,  In  the  east  side  of  the  Flora  Tem- 
ple, and  in  the  north  end  of  the  Norma  mine." 
It  appeared  in  evidence  that  the  Castle  Dome 
claim  was  patented  by  one  James  M.  Bar- 
ney, and  was  generally  spoken  of  throughout 
that  district  as  the  Barney  claim  or  mine. 
The  Judge  of  the  district  court  having  credit- 
ed plaintiffs'  testimony  upon  that  question, 
so  far  as  this  appeal  Is  concerned  it  is  con- 
ceded by  the  appellants  that  the  certificate  of 
the  location  of  the  Xew  Deal  will  be  consid- 
ered as  reading,  "This  claim  Is  bounde<l  on 
the  northerly  end  by  the  Castle  Dome  mine." 
It  Is  contended  by  the  appellants  that  the 
premises  In  dispute  were  located  between 
the  northwesterly  end  of  the  Xew  Deal  and 
the  southeasterly  end  of  the  Castle  Dome, 
the  Blanc^a  claim  having  been  located  witli 
the  south  center  end  of  the  Castle  Dome  near 
Its  center,  about  half  of  It  overlapping  that 
patented  mine,  and  the  other  half  being  lo- 
cated on  the  unoccupied  ground  between  the 
northwestern  end  of  the  New  Deal  and  the 
southeastern  end  of  the  Castle  Dome.  The 
plaintiffs,  however,  maintain  that,  there  be- 
ing no  vacant  ground  at  that  point,  the 
Blanca  was  an  utterly  invalid  location,  hav- 
ing been  located  In  1900  about  half  of  it  on 
the  Castle  Dome  mine,  patented  In  1876,  and 
the  rest  of  it  on  the  northwestern  end  of  the 
Xew  Deal  claim,  located  in  1800.  A  survey 
of  the  premises  was  made  by  a  deputy  mln- 
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eral  surveyor,  who  started  from  the  initial 
point  for  mineral  surveys  In  that  district, 
and  traced  the  lines  and  monuments  of  the 
two  patented  claims,  the  Flora  Temple  and 
the  Castle  Dome,  finding  the  lines  and  cor- 
ners as  designated  In  the  field  notes.  He 
then  made  a  survey  of  the  New  Deal,  finding 
the  two  end  center  and  four  comer  monu- 
ments of  that  claim  substantially  as  describ- 
ed In  the  location  notice,  the  southeasterly 
end  monument  being  1,392  feet  southeast  of 
the  southeasterly  end  of  the  Castle  Dome, 
with  an  old  monument  about  two  feet  south 
of  it  that  would  answer  for  the  northern 
monument  of  the  Caledonia.  A  map  made 
from  the  field  notes  of  this  survey  was  Intro- 
duced In  evidence.  A  survey  of  the  premises 
was  made  by  the  defendants,  giving  the  lo- 
cation of  the  monuments  and  boundaries  of 
the  Blanca  claim,  but  was  started  without 
any  reference  to  the  initial  point  for  surveys 
in  that  district,  and  without  any  discovery 
or  location  of  any  of  the  monuments  or 
boundaries  of  either  of  the  patented  mines. 
A  map  made  from  this  survey  was  Introduced 
in  evidence  by  the  defendants.  This  map  in- 
cludes a  plat  of  the  New  Deal  claim,  the 
south  end  of  the  old  Norma,  the  south  end  of 
the  Castle  Dome,  and  the  south  end  of  a 
supposed  Barney  claim,  that  was  referred  to 
In  the  testimony  of  some  of  the  witnesses 
for  the  defendants,  but  of  which  no  location 
notice  was  ever  found  or  placed  of  record. 
These  claims  were  placed  upon  the  map  from 
the  discovery  of  monuments  at  certain  points, 
none  of  which  were  known  to  the  surveyor, 
and  none  of  which,  except  those  of  the 
Blanca,  were  found  by  him  from  following 
the  calls  of  any  location  notice  or  the  field 
notes  of  any  former  survey,  but  were  point- 
ed out  to  him,  to  use  his  expression,  "by 
some  of  the  fellows"  who  were  with  him. 
In  no  Instance  does  be  give  the  name  of  the 
persons  who  pointed  out  the  monuments,  nor 
does  he  state  in  bis  testimony  that  such 
monuments  were  pointed  out  by  persons  who 
built  them  or  who  knew  them  to  be  the 
monuments  they  represented  them  to  be. 
Such  being  the  case,  this  survey  Is  absolute- 
ly valueless  for  any  purpose  except  to  give 
the  location  of  the  Blanca  claim,  and,  If  the 
finding  of  the  trial  court  that  the  Blanca  was 
an  Invalid  location  by  reason  of  none  of  the 
ground  on  which  It  was  located  being  unap- 
propriated public  ground  at  the  time  of  the 
attempted  location  Is  found  to  be  supported 
by  the  evidence  In  the  case,  the  location  of 
the  Blanca  will  be  Immaterial. 

The  record  on  which  the  appellants  base 
the  alleged  error  in  the  finding  under  con- 
sideration Is  the  testimony  of  witnesses  as 
to  statements  made  by  Vomocll,  the  locator 
of  the  New  Deal  and  the  grantor  of  the  ap- 
pellees In  this  case.  This  testimony  Is  all 
directed  to  statements  relative  to  the  north 
monument  of  the  Norma,  and  Is  not  neces- 
sarily irreconcilable  with  the  finding  refer- 
red to.     These  were  all  conversations  held 


by  illiterate  men,  who  were  unacquainted 
with  the  lines  or  boundaries  of  the  claims 
in  that  district,  and  wore  bad  10  or  12 
years  prior  to  the  trial  of  the  case.  In  all 
of  them  reference  Is  made  to  the  north  end 
of  the  Norma.  They  are  assumed  to  be 
contradictory  to  the  evidence  of  the  plain- 
tiffs, and  inconsistent  with  the  finding  of  the 
court,  by  the  assumption  that  the  north  end 
of  the  Norma  was  identical  with  that  of  the 
New  Deal.  The  conversations  were  referred 
to  as  having  occm-red  about  the  years  1890, 
1891,  or  1892,  but  In  every  Instance  the  wit- 
nesses used  the  term  "Norma"  when  refer- 
ring to  the  claim.  Some  of  them  speak  of 
the  "Old  Norma,"  and  from  the  language  of 
the  witnesses  It  Is  not  clear  whether  there 
was  an  old  Nonna  and  a  new  Norma  prior 
to  the  location  of  the  New  Deal,  or  whether 
they  refer  to  the  New  Deal  as  the  new  Nor- 
ma. An  examination  of  the  record  satisfies 
us  that  the  monument  referred  to  by  Vomo- 
cll in  tliese  conversations  was  the  north 
monument  of  the  Norma  claim,  and,  as  the 
south  end  of  the  New  Deal  is  Identical  with 
the  south  end  of  the  Norma,  viz.,  the  north 
end  of  the  Caledonia,  and  the  New  Deal 
claim  Is  1,500  feet  in  length,  while  the  Nor- 
ma clolm  was  only  1,000  feet  in  length,  four 
or  even  five  hundred  feet  of  vacant  ground 
northwest  of  the  Norma  could  have  been  cov- 
ered by  the  location  of  the  New  Deal  before 
the  location  of  the  Blanca.  and  this  evidence. 
If  accepted  and  given  credence,  would  be  en- 
tirely consistent  with  the  finding  of  the 
court.  This  presenting  a  question  of  con- 
filctlng  evidence,  and  the  record  affording 
substantial  evidence  to  support  the  finding 
of  the  trial  coxurt,  we  shall,  in  accordance 
with  the  rule  invariably  followed  by  api)el- 
late  courts  In  such  cases,  decline  to  Interfere 
with  or  set  aside  such  finding. 

In  supimrt  of  the  next  proiMsItlon,  appel- 
lants claim  that  the  court  erred  In  finding 
"that  before  the  commencement  of  this  ac- 
tion, to  wit,  on  or  about  the  10th  day  of  Jan- 
uary, 1901,  plaintiffs  were  rightfully  in  pos- 
session of  the  said  Newe  DII  mining  claim, 
and  claimed  the  right  to  occupy  and  possess 
the  said  premises,  and  that  on  said  last- 
mentioned  day  the  defendants  wrongfully 
entered  into  and  upon  the  said  claim  and  dis- 
possessed the  plaintiffs,  and  have  ever  since 
unlawfully  withheld  from  the  plaintiffs  the 
possession  of  a  portion  of  said  Newe  Dll  min- 
ing claim  as  hereinafter  described,"  for  the 
reason  that  there  is  no  evidence  to  sustala 
such  finding. 

The  law  prior  to  September,  1901,  under 
which  appellants  Insist  actual  possession  and 
ouster  must  be  averred  and  found,  read  as 
follows  (Rev.  St.  1887): 

"3135.  (Sec.  4.)  The  action  of  ejectment 
may  be  maintained  In  all  cases  where  the 
plaintiff  Is  legally  entitled  to  the  possession 
of  the  premises.    •    •    • 

"3137.  fSec.  6.)  It  shall  be  sufficient  for 
the  plaintiff  to  state  In  his  complaint  that 


Uigitized  by  y^JKJVJWl\^ 


6' 


Ariz.) 


ELIAS  V.  TERRITORY, 


605 


on  a  certain  day  named  therein  be  was  enti- 
tled to  the  poBsesBion  of  the  premises  •  •  * 
and  the  defendant  on  a  day  named  In  the 
complaint  afterwards,  and  before  the  com- 
mencement of  the  action  entered  Into  and 
dispossessed  him  of  such  premises  and  un- 
lawfully withholds  from  the  plaintiff  the 
possession  thereof.    •    •    • 

"3130.  (Sec.  8.)  It  shall  be  sufficient  to 
entitle  the  plaintlfT  to  recover  to  show  at  the 
time  the  action  was  commenced,  the  defend- 
ant was  in  possession  of  the  premises  claim- 
ed, and  that  the  plaintiff  had  a  right  to  the 
possession  thereof." 

In  support  of  their  position  on  this  ques- 
tion, appellants  cite  from  the  testimony  of 
the  plaintiff,  in  which  he  says,  "I  was  in  oc- 
cupation of  the  ground  covered  by  the  cer- 
tificate, all  but  the  400  feet  there,"  and  at 
another  point,  "I  was  in  possession  of  all  but 
400  feet  of  this  mine."  They  then  cite  from 
the  testimony  of  defendants'  witnesses  state- 
ments of  Vomocll,  made  about  the  year  ISOO, 
in  which  he  speaks  of  the  ground  lying  north 
of  the  Norma  as  being  vacant  ground  that 
might  be  taken  up  by  some  of  those  parties. 
It  is  possible  that  Vomocil  at  the  times  men- 
tioned was  occupying  the  ground  under  the 
Norma  location.  If  so,  the  ground  referred 
to  was  probably  vacant,  as  the  old  Hopkins 
claim  may,  prior  to  that  time,  have  been 
abandoned,  but  it  Is  likewise  possible  that, 
within  a  short  time  after  such  conversations, 
Vomocil,  by  the  location  of  the  New  Deal, 
which  extended  500  feet  further  north,  cover- 
ed the  groimd  that  was  unoccupied  at  the 
time  be  made  these  statements;  and  the 
plaintiff  Lnce,  while  he  stated  that  he  was 
occupying  the  ground,  except  that  400  feet, 
likewise  testified  In  the  same  connection: 
"Q.  Have  you  ever  been  In  possession  of  that 
whole  four  hundred  feet?  A.  I  always 
thought  I  was  in  possession  until  them  fel- 
lows went  to  work  there.  Q.  Then  you  have 
never  been  In  possession  of  that  four  hun- 
dred feet,  have  you?  A.  I  supiJosed  I  was. 
I  was  showed  that  ground,  and  I  supposed 
that  It  was  on  the  ground  that  belonged  to 
me  that  I  bad  leased.  Q.  In  this  complaint 
yon  stated  you  were  wrongfully  ejected  from 
those  four  hundred  feet  Is  that  a  fact?  A. 
I  considered  I  was  wronged  when  they  were 
working  my  ground."  The  plaintiff  testified 
that  he  was  in  possession,  under  a  lease,  of 
the  New  Deal  mining  claim  and  several  oth- 
ers when  the  defendants  started  In  to  do  the 
work  complained  of;  that  he  had  been  In  pos- 
session continuously  for  about  three  years, 
and  had  taken  out  and  shipped  about  $50,- 
000  worth  of  ore  during  that  time  from  the 
leased  premises;  that  he  felt  sure  that  these 
men  were  working  on  his  ground,  but  did  not 
make  claim  to  it,  because  he  did  not  know 
where  the  end  of  the  Barney  claim  was;  that, 
as  soon  as  he  found  from  the  survey  where 
the  end  of  the  Barney  claim  was,  he  claimed 
the  ground,  notified  the  parties,  and  pro- 
ceeded against  them.    The  fact  is  not  con- 


tradicted that  be  was  in  possession  of  the 
New  Deal  mining  claim  at  the  time,  and 
claimed  possession  to  the  boundary  lines 
thereof  wherever  they  might  be  as  determin- 
ed by  the  monuments.  Intending  to  hold,  and 
supposing  that  he  was  holding,  possession  to 
the  southeastern  end  of  the  Castle  Dome  as 
his  northwestern  boundary  line;  and  If  he 
was  not  in  the  actual  pedal  possession  of  the 
400  feet  at  the  northern  end,  by  reason  of 
the  fact  that  he  did  not  know  where  the  New 
Deal  stopped  and  the  Castle  Dome  mine  be- 
gan, be  was  nevertheless  In  actual  possession 
of  part  of  the  New  Deal,  and  in  such  con- 
structive possession  of  all  of  It  as  would  ren- 
der the  entrance  by  the  defendants  upon  any 
part  of  it  that  might  then  not  be  actually  oc- 
cupied by  him,  by  reason  of  bis  not  knowing 
the  location  of  the  dividing  line  between  It 
and  the  adjoining  mine,  an  ouster.  The  al- 
legations of  the  complaint  and  the  evidence 
as  presented  in  the  record,  are  sufficient  to 
support  a  judgment  under  the  law  as  it  exist- 
ed at  the  time  suit  was  brought. 

The  judgment  of  the  district  court  is  affirm- 
ed. 

SLOAN  and  DAVIS,  JJ.,  concur. 


(»  Ariz.  1) 
ELIAS  v.  TERRITORY. 
(Supreme  0>nrt  of  Arizona.    March  26,  1904.) 

CRIMINAI,  LAW— CONTINCANCE— ABSENT  WIT- 
NESS—DILIGENCE— CHANCE  OF  VENUE— MUR- 
DER—EVIDENCE— SUFFICIENCY— JURY— DRAW- 
ING SPECIAL  VENIRE— VIEW— STATUTES— CON- 
STITLTIONALITY— JURORS — COMPETENCY. 

1.  An  application  for  a  change  of  venue  in  a 
criminal  case  will  not  be  granted  unleHs  it  af- 
firmatively appears  that  there  is  such  prejudice 
in  the  community  as  will  be  reasonably  certain 
to  prevent  a  fair  and  impartial  trial. 

2.  The  intemperate  expression  of  a  crowd  of 
people  on  the  streets  of  a  city  at  the  time  of  a 
homicide,  and  the  publication  of  a  couple  of  in- 
flammable articles  in  the  newspapers  within  a 
few  days  thereafter,  is  insufiieient  to  demon- 
strate the  impossibility  of  a  fair  trial,  so  as  to 
warrant  a  change  of  venue,  where  the  county 
contains  one  city  of  more  than  10,000  inhab- 
itants, and  where  the  trial  occurred  nearly  a 
year  after  the  killing. 

3.  Denial  of  a  change  of  venue  in  a  criminal 
case  will  not  be  interfered  with  on  appeal  save 
where  the  record  shows  an  abuse  of  discretion. 

4.  ^V'here  in  a  criminal  case  defendant  was 
granted  a  continuance  from  the  October  term  of 
the  court  until  the  next  April  because  of  the 
absence  of  witnesses,  and  about  a  month  before 
trial  he  caused  a  subpoena  to  he  is.sued  for  the 
witnesses,  without  instructing  the  sheriff  where 
they  could  be  found,  and  without  informing  the 
sheriff  that  one  of  the  witnesses  was  generally 
known  by  a  name  other  than  that  given  in  the 
subpoena,  and  it  did  not  appear  that  there  was 
any  probability  of  one  of  the  witnesses  ever  be- 
ing secured,  and  it  being  a  question  whether 
the  evidence  of  such  witnesses  would  materially 
affect  the  defense,  there  was  no  abuse  of  dis- 
cretion in  denying  the  application. 

5.  Rev.  St.  Ariz.  1901,  par.  2807,  provides 
that,  where  a  sufficient  number  of  jurors  fail  to 
appear,  the  court,  in  its  discretion,  may  order  a 
sutficieut   numlier  to  be   drawn   forthwith   and 
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summoned  to  attend  the  court.  HcJd  that,  where 
the  court  was  of  the  opinion  that  there  were 
not  sufficient  jurors  present,  it  was  proper  to 
order  a  Kpecial  venire,  although  the  number  of 
Jurors  on  the  regular  panel  had  not  at  that 
time  been  exhausted. 

(1.  Rev.  St.  Ariz.  1901,  par.  2819,  provideg 
that,  at  the  opening  of  court  on  the  day  trial 
jurors  have  been  summoned  to  appear,  the  clerk 
must  write  the  names  of  the  persons  present, 
and  not  excused,  on  separate  slips  or  ballot.s, 
and  deposit  them  in  a  box,  etc.  Held,  that  it 
was  proper  to  deposit  in  the  box  at  the  opening 
of  court  the  ballots  bearing  the  names  of  the 
regular  panel,  together  with  the  names  of  a 
special  venire  summoned  because  the  court  was 
of  the  opinion  that  there  were  not  sufficient 
jurors  for  the  business  before  the  court. 

7.  On  a  prosecution  for  murder,  evidence  held 
sufficient  to  sustain  a  conviction  of  murder  in 
the  first  degree. 

8. 1'en.  Code  Ariz.  §  946,  provides  that  when- 
ever in  the  opinion  of  the  court  it  is  proper  for 
the  jury  to  view  the  place  at  which  accused  is 
charged  to  have  committed  the  crime,  or  at 
which  any  material  fact  occurred,  the  court  may 
order  the  jury  to  be  taken  there  in  a  body. 
Held,  that  where  in  a  criminal  prosecution  an 
order  for  view  of  the  place  where  the  crime  was 
alleged  to  have  occurred  was  made  on  the  mo- 
tion of  defendant's  counsel  and  in  the  presence 
of  defendant  and  his  counsel,  and  no  witnesses 
testified  at  the  taking  of  the  view,  and  the  ju- 
rors were  instructed  not  to  discuss  the  case 
among  themselves  or  any  one  else,  a  contention 
by  defendant  that  the  view  was  error  on  the 
ground  that  the  statute  was  unconstitutional, 
on  the  theory  that  defendant  should  have  been 
present  at  the  view,  was  of  no  merit. 

n.  The  construction  placed  upon  a  statute  of  a 
state  by  the  court  of  last  resort  of  that  state 
at  the  time  of  its  adoption  by  another  state 
is  controlling  in  construing  the  statute  in  the 
latter  state,  and  not  subsequent  constructions. 

10.  Where  on  a  criminal  prosecution  the  charge 
of  the  court  included  all  of  defendant's  re- 
quested instructions  to  which  he  was  entitled, 
the  court  was  not  required  to  give  such  in- 
structions on  request. 

Appeal  from  District  Court,  Pima  County; 
before  Justice  Geo.  R.  Davis. 

Teodoro  Klias  was  convicted  of  murder  In 
the  first  degree,  and  be  appeals.    Affirmed. 

-  Antonio  Orfila  and  Josiah  Ide,  for  appel- 
lant. E.  W.  Wells,  Atty.  Gen.,  and  Roscoe 
Dale,  Dist.  Atty.,  for  the  Territory. 


DO.\N,  J.  The  appellant  was  Indicted  In 
October,  1002,  for  murder,  alleged  to  have 
been  committed  on  the  260i  day  of  July, 
lf)02,  liy  shooting  and  killing  one  W.  H. 
Katzensteln.  After  continuance  for  the 
term,  and  denial  of  change  of  venue  and  fur- 
ther continuance,  he  was.  In  May,  1903,  tried 
in  the  district  court  of  Pima  county,  and 
found  guilty  of  murder  in  the  first  degree, 
the  jury  fixing  the  penalty  at  death.  His 
motions  for  a  new  trial  and  In  arrest  of 
Judgment  were  denied,  and  after  their  denial 
Judgment  of  conviction  was  pronounced,  and 
the  death  sentence  Imposed.  He  now  prose- 
cutes his  appeal  from  the  order  of  the  trial 
court  denying  a  change  of  venue,  from  the 
order  denying  a  continuance,  from  the  Judg- 
ment of  conviction,  and  from  the  orders  over- 
ruling and  denying  his  motion  for  a  new  trial 
find  in  arrest  of  Judgment 


The  first  assignment  of  eiTor  presented  Is 
the  court's  refusal  to  grant  appellant's  appli- 
cation for  a  change  of  venue,  based  upon  affi- 
davits representing  that  the  appellant  could 
not  receive  a  fair  and  Impartial  trial  in  Pima 
county  by  reason  of  the  prejudice  of  the  peo- 
ple of  said  county.  In  support  of  said  motion 
were  presented  the  affidavits  of  appellant 
and  his  two  counsel,  citing  articles  published 
In  two  dally  papers  alxmt  the  time  or  shortly 
after  the  killing  of  Katzensteln,  and  the  dec- 
larations of  different  persons  made  on  the 
streets  of  Tncson  on  the  night  of  that  occur- 
rence. Coimter  affidavits  were  filed  by  the 
district  attorney,  sheriff,  and  different  resi- 
dents of  the  county.  This  motion  was  ar- 
gued and  submitted  to  the  court  at  the  Octo- 
ber term,  1902,  and  was  denied,  but  permis- 
sion was  granted  to  renew  the  same  at  the 
time  the  case  might  be  called  for  trial.  The 
case  was  then  continued  on  motion  of  appel- 
lant from  the  Octolwr  term,  1902,  to  the 
April  term,  1903,  and  on  May  8,  1903,  before 
the  trial  of  the  cause,  the  apjiellant  filed  a 
supplemental  affidavit  and  renewed  the  mo- 
tion, the  consideration  of  which  was  then 
continued  to  be  taken  up  during  the  Impanel- 
ing of  the  Jury.  Before  the  completion  of  the 
impanelment  of  the  Jury,  the  motion,  being 
again  renewed,  was  denied  by  the  court,  to 
which  ruling  the  appellant  excepted.  The 
facts  set  forth  In  the  affidavits  and  counter 
affidavits  do  not,  upon  a  careful  examination. 
Indicate  any  abuse  by  the  Judge  of  the  lower 
court  of  the  discretion  that  he  was  called 
upon  to  exercise  in  passing  upon  this  motion. 
Before  the  court  Is  justified  in  sustaining  an 
application  for  a  change  of  venue  on  account 
of  the  prejudice  of  the  Inhabitants  of  the 
county,  it  must  affirmatively  appear  from  the 
showing  that  there  is  such  a  feeling  of  preju- 
dice prevailing  In  the  community  as  will  bo 
reasonably  certain  to  prevent  a  fair  and  Im- 
partial trial.  State  t.  Daugherty,  C5  Pac. 
690.  The  Intemperate  expressions  of  a  mass 
of  i)eople  congregated  on  the  streets  at  the 
time  of  the  killing,  and  the  publication  of  a 
couple  of  infiammable  articles  in  the  daily 
papers  on  the  following  day  or  within  a  few 
days  thereafter,  might  properly  be  consid- 
ered by  the  trial  Judge  insufficient  to  demon- 
strate the  Impossibility  of  a  fair  and  impar- 
tial trial  In  a  county  as  large  as  Pima  county, 
with  one  city  of  more  than  10,0(X)  inhabit- 
ants, from  which  to  select  Jurors,  and  this 
more  particularly  as  the  trial  o<!CuiTed  nearly 
a  year  after  such  killing  and  the  public  ex- 
pressions and  newspaper  articles  in  reference 
thereto.  An  application  for  a  change  of  ven- 
ue calls  for  the  exercise  of  a  sound  Judicial 
discretion.  The  presumptions  are  In  favor 
of  the  correctness  of  the  conclusions  arrived 
at  and  the  ruling  made  by  the  trial  court,  and 
they  will  not  be  interfered  with  on  appeal  by 
the  Supreme  Court  except  when  a  clear  case 
Is  shown  by  the  record  of  an  abuse  of  such 
discretion.  State  v.  Armstrong  (Or.>  73  Pac. 
1024;  Parker  v.  Territory  (Ariz.)  52  Pac.  361. 
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It  Is  next  urged  that  the  court  erred  In  re- 
fusing appellant's  motion  for  a  continuance 
of  the  trial.  A  continuance  was  granted  the 
appi'ilaut  from  the  October  term,  1902,  to  tlie 
April  term,  1903,  because  of  the  absence  of 
the  witnesses  Gamez,  Carrizosa,  and  Ivilne. 
On  March  6, 1903,  he  caused  a  subpcena  to  is- 
sue for  these  witnesses,  without  instructing 
the  sheriff  where  they  could  be  found.  The 
officers  returned  the  subpcena,  declaring  their 
Inability  to  find  Gamez,  and  stating  that 
Carrizosa  bad  left  Tucson  long  prior  to  the 
homicide,  and  that  his  residence  and  present 
location  were  unlinown.  Kline  was  subpoe- 
naed, and  'n'as  present  at  the  trial,  but  was 
not  called  by  the  defendant.  It  was  dis- 
closed by  the  testimony  of  other  witnesses 
during  the  trial  that  the  witness  Juan  Gamez 
was  generally  known  among  his  associates 
and  about  the  town  as  Quate  el  Maromero, 
and,  while  generally  known  as  Quate  el  Ma- 
romero, but  few  of  his  associates  knew  that 
his  name  was  Juan  Gamez.  Neither  the  de- 
fendant nor  his  attorneys,  in  ordering  his 
subpoena  under  the  name  of  Juan  Gamez,  ad- 
vised the  sheriff  that  the  witness  was  the 
persmi  generally  known  as  Quate  el  Marome- 
ro. Appellant  averred  bis  ability  to  prove  by 
tlie  witnesses  CaiTizosa  and  Gamez  that  be- 
tween 8  and  9  o'clock  on  the  evening  of  the 
homicide,  being  about  two  hours  before  the 
killing,  the  deceased,  without  any  provoca- 
tion, abused  the  defendant  by  applying  vul- 
gar and  degrading  epithets  to  him,  and  that 
the  witness  Gamez  would  testify  that  within 
a  few  minutes  prior  to  the  killing  the  do- 
ceased  again  applied  vulgar  language  to  and 
struck  the  appellant.  The  affidavit  presented 
in  support  of  the  motion  did  not  show  any 
probability  of  the  appellant  being  able  to  se- 
cure the  attendance  of  Carrizosa  at  any  fu- 
ture time  to  which  the  case  might  be  con- 
tinued, and  the  facts  do  not  show  due  dili- 
gence on  the  part  of  appellant  in  attempting 
to  secure  the  attendance  of  Gamez.  These 
facts,  in  consideration  of  the  further  fact 
that  the  case  had  been  continued  for  six 
months  on  account  of  the  absence  of  these 
two  witnesses,  and  the  very  serious  question 
whether  the  evidence  sought  to  be  furnished 
by  them  would  materially  affect  the  defense 
of  the  accused,  satisfy  us  that  the  trial  court 
did  not  in  this  instance  abuse  the  judicial 
discretion  to  which  an  application  for  a  con- 
tinuance is  addressed. 

It  Is  next  urgetl  that  "the  court  erred  in 
overruling  the  challenge  to  the  Impanelment 
of  the  trial  jury."  This  claim  is  found,  on 
an  examination  of  the  statute  and  the  au- 
thorities to  be  untenable.  The  undisputed 
facts,  as  shown  by  the  record  and  conceded 
by  the  appellant,  are  that  of  the  regular 
panel  there  were  4C  Jurors  in  attendance  on 
May  Ist;  that  on  May  6th,  two  days  before 
the  commencement  of  the  trial  of  this  case, 
the  court  ordered:  "It  appearing  that  there 
were  not  a  sufficient  number  of  jurors  pres- 
ent for  the  transaction  of  the  business  before 


the  court,  that  twenty  good  and  lawful  men 
qualilied  to  serve  as  trial  Jurors  be  forthwith 
summoned  by  the  sheriff."  Under  this  order 
the  sheriff  made  return  of  service  by  special 
venire  upon  20  persons.  Afterwards,  on  May 
9,  1903,  dnrhdg  the  course  of  the  trial,  after 
the  panel  was  exhausted  by  excuses  and  chal- 
lenges for  cause,  another  order  was  made  re- 
quiring the  sheriff  to  summon  30  additional 
Jurors  by  special  venire.  There  was  no  chal- 
lenge made  or  objection  offered  to  the  regular 
panel  or  to  the  last  special  venire  of  30.  but 
on  May  8th,  when  the  case  was  called  for 
trial,  and  29  Jurors  were  called  into  the  box, 
a  challenge  was  offered  to  the  array  of  such 
trial  Jurors  on  the  grounds  that  the  same  had 
been  improperly  drawn,  because  the  array  of 
29  represented  Jurors  from  the  regular  panel 
and  from  the  special  open  venire  of  May  (Itli, 
and  the  entire  number  of  Jurors  constituting 
the  regular  panel  had  not  been  exhausted  l)e- 
fore  the  order  was  made  directing  the  special 
venire  to  issue,  and  because  the  names  of  tlie 
special  veniremen  had  been  mixed  in  the 
same  box  with  the  names  of  those  who  had 
been  regularly  chosen  from  the  proper  list. 

Paragraph  2807  of  the  Revised  Statutes  of 
Arizona  of  1001  provides:  "Where  jurors  are 
not  drawn  •  *  •  or  a  sufficient  number 
of  jurors  fail  to  appear,  such  court  may  in 
its  discretion  order  a  sufficient  number  to  be 
drawn  forthwith  and  summoned  to  attend 
such  court,  or  It  may,  by  an  order  entered 
on  its  minutes,  direct  the  sheriff  of  tite  coun- 
ty forthwith  to  summon  so  many  good  and 
lawful  men  of  his  county  to  serve  as  grand 
or  trial  jurors  as  the  case  may  require." 

Paragraph  2819  provides:  "At  the  opening 
of  court  on  the  day  ti'iai  jurors  have  been 
summoned  to  appear  •  •  •  the  clerk  must 
then  write  the  names  of  the  persons  present 
and  not  excused  upon  separate  slijjs  or  bal- 
lots of  paper  •  •  •  and  •  •  •  deposit 
the  slips  or  ballots  in  a  box,  which  must  be 
kept  scaled  until  ordered  by  tlie  court  to  be 
opened." 

I'aragraph  2820  provides:  "When  an  action 
is  called  for  trial  by  Jury,  the  clerk  shall  pre- 
pare separate  ballots  containing  the  names 
of  the  Jurors  summoned  who  have  appeared 
and  not  been  excused,  and  deposit  them  in  a 
box;  he  sliall  then  draw  from  the  Imx  twelve 
names,  and  in  addition  thereto  as  many  more 
as  shall  equal  the  number  of  peremptory 
challenges  to  which  the  parties  are  entitled." 

This  cliallenge  is  offered  under  the  provi- 
sions of  paragraph  906  of  the  Penal  Code  of 
Arizona,  which  provides:  "A  challenge  to  the 
panel  can  only  be  founded  on  a  material  de- 
parture from  the  forms  prescribed  in  respect 
to  tlie  drawing  and  retuni  of  the  Jury,  or  an 
intentional  omission  of  the  sheriff  to  summon 
one  or  more  of  the  jurors  drawn."  It  is  stat- 
ed by  the  appellant  that  paragraph  2807  of 
the  Revised  Statutes  of  Arizona  is  in  sub- 
stance and  effect  the  same  as  paragraph  226 
of  the  Code  of  Civil  Procedure  of  California, 
I  and  that  paragraph  906  of  our  Penal  Code 
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Is  identical  with  paragraph  1059  of  the  Penal 
Code  of  Callforuia,  and  that  the  California 
decisions  which  construe  those  sections  must 
be  accepted  and  are  binding  as  the  legal  con- 
struction of  our  statutes,  for  the  reason  that 
in  adopting  those  sections  we  necessarily 
adopted  the  construction  of  them  therein  giv- 
en. The  grounds  of  challenge  given  by  appel- 
lant were  that  the  Jurors  drawn  from  the 
regular  list  had  not  been  exhausted  before 
the  order  was  made  directing  a  special  ve- 
Ire  to  issue;  that  the  regular  panel  must  first 
be  exhausted  before  the  order  for  a  special 
venire  can  be  made,  or,  if  such  order  can 
be  made,  tlie  jurors  summoned  under  such 
order  shall  not  be  called  into  the  trial  of  the 
case  until  the  last  Juror  on  the  regular  panel 
has  been  passed  or  challenged;  and  because 
the  names  of  the  remainder  of  the  regular 
venire  and  the  names  of  the  20  comijosing 
the  open  venire  of  May  Cth  were  deiwsited 
together  In  the  box,  from  which  were  drawn 
the  names  of  the  Jurors  Impaneled  to  try  the 
case.  The  procedure,  as  shown  by  the  record 
In  this  case,  and  as  complained  of  In  this 
assignment  of  error,  was  In  exact  accordance 
with  the  provisions  of  the  statutes  above  cit- 
ed. The  court  had  ample  authority  by  virtue 
of  paragraph  2807  to  order  the  open  venire 
at  the  time  It  was  ordered,  and  the  deposit 
In  the  box  on  May  0th  of  the  ballots  con- 
taining the  names  of  the  jurors  who  had  been 
summoned  and  appeared  at  that  time  was  In 
direct  accordance  with  the  provisions  of  para- 
graph 2820.  This  Is  so  evident  that  the  cita- 
tion of  authorities  is  unnecessaiy,  but  atten- 
tion might  be  called  to  the  fact  that  the  au- 
thorities from  California  cited  by  the  appel- 
lant In  this  case  both  plainly  support  the  po- 
sition of  the  court  against  which  they  are 
cited.  The  Supreme  Court  say,  in  People  v. 
Vincent  (Cal.)  30  Pac.  581,  on  this  subject: 
"As  to  the  second  point,  it  was  held  In  I^evy 
V.  VVil.<!on  [Cal.]  10  Pac.  272,  and  other  cases, 
that  the  court,  under  section  220  of  the  Code 
of  Civil  Procedure,  may  at  any  time  direct 
the  sheriff  to  smnmon  jurors  from  the  body 
of  the  county,  although  there  be  names  of 
properly  selected  regular  jurors  In  the  Jury 
box."  In  People  v.  Wong  Bin,  72  Pac.  5(V3, 
the  judge  of  Department  1  of  the  superior 
court  of  Los  Angeles  county,  thinking  that 
he  had  not  enough  jurors  In  his  regular  panel 
to  obtain  a  Jury  in  the  case,  "ordered  the 
clerk  to  obtain  the  term  trial  Jury  from  De- 
partment 3,  80  as  to  have  plenty  of  names  to 
draw  from,  and  not  have  to  Issue  a  special 
venire."  This  action  was  excepted  to  by  the 
defendant  as  a  material  departure  from  the 
forms  prescribed  In  resi)ect  to  the  drawing  of 
a  jury,  as  provided  by  section  1059  of  the 
Penal  Code,  equivalent  to  paragraph  900  of 
our  Penal  Code.  The  Supreme  Court  of  Cali- 
fornia held  that  while  the  various  depart- 
ments of  the  superior  court  constitute,  theo- 
retically, one  court,  still,  practically,  for  the 
purpose  of  the  trial  of  causes,  they  are  dis- 
tinct, as  are  other  superior  courts,  and  say: 


"The  Judge  presiding  In  any  such  department 
has  the  power  to  make  and  enforce  all  orders 
necessary  for  the  disposition  of  causes  that 
have  been  assigned  to  his  department. 
•  •  •  If  It  becomes  necessary  for  his  de- 
partment to  have  a  Jury  for  the  disposition 
of  causes  pending  therein,  a  panel  may  be 
obtained  in  the  manner  provided  by  statute 
to  attend  in  his  department.  Such  panel  may 
either  be  drawn  from  the  'trial  Jury  box/ 
and  summoned  by  the  sheriff  (section  214, 
Code  Civ.  Proc),  or  the  sheriff  may  be  direct- 
ed to  forthwith  summon  so  many  good  and 
lawful  men  as  may  be  required  (section  226, 
Code  Civ.  Proc.),  and  the  list  returned  by  the 
sheriff  under  the  order  constitutes  the  'panel' 
(section  1057,  Penal  Code).  Such  orders  may 
be  made  from  time  to  time  as  the  business 
of  tlie  various  departments  may  require." 

It  is  next  urged  that  the  appellant  was  not 
tried  by  a  fair  and  Imiiartial  Jury.  It  is  char- 
ged that  the  court  erred  in  denying  challenges 
for  cause  to  certain  Jurors  who  had  formed 
or  expressed  opinions  sufficient  to  disqualify 
them  from  acting  as  trial  jurors.  We  have 
carefully  examined  the  facts  and  arguments 
presentp<l  by  the  appellant  on  this  point,  have 
read  and  weighed  the  testimony  of  the  dif- 
ferent trial  Jurors  complained  of  on  their  voir 
dire  examination,  and  find  that  the  record 
does  not  sustain  the  charge  made  by  the  ap- 
pellant, and  does  not  disclose  any  error  by 
the  trial  court  In  Its  ruling  on  tlie  challenges 
for  cause  to  the  different  Jurors  In  this  case. 
A  careful  consideration  of  the  different  ques- 
tions and  answers  satisfy  us  that  the  trial 
court  was  justified  in  believing  that,  in  each 
instance  wiiere  a  challenge  for  cause  was  de- 
nied, the  juror  evinced  an  ability  to  sit  Im- 
partially in  the  case,  and  accept  the  evidence 
that  might  be  introduced  in  court,  and  deter- 
mine the  issue  of  guilt  or  Innocence  with  ab- 
solute fairness  to  the  defendant  and  the  ter- 
ritory. 

The  next  error  urged  Is  that  the  verdict 
is  contrary  to  the  law  and  the  evidence.  The 
record  presents  no  conflict  between  the  law 
In  tlie  premises  and  the  verdict  of  the  Jury, 
and,  when  we  come  to  consider  the  claim 
tliat  the  verdict  is  contrary  to  the  evidence, 
the  record  presents  the  testimony  of  seven 
different  witnesses  who  testified  directly  that 
on  the  night  In  question  there  was  a  flre 
near  the  scene  of  the  homicide;  that  the  de- 
ceased was  a  policeman  on  duty  in  the  city, 
and  was  likewise  a  member  of  the  flre  de- 
partment; that,  as  the  people  were  gathering 
and  the  engine  was  being  driven  to  the  flre, 
tlie  deceased  approached  a  fire  plug,  and  as 
he  stooped  over  to  open  It  the  defendant  ap- 
proached with  a  revolver  In  his  hand,  and 
fired  five  shots  at  the  deceased,  the  first  shot 
being  fired  at  a  distance  of  10  or  15  feet,  the 
defendant  approaching  as  he  continued  firing. 
Two  witnesses  testified  that  the  defendant, 
immediately  prior  to  this,  saw  the  deceased 
in  the  office  of  a  hotel  disarm  himself  and 
bund  his  weapons  to  the  clerk  in  the  office. 
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in  order  to  fit  himself  for  work  at  the  Are. 
Two  witnesses  who  pursued  the  defendant 
as  he  ran  from  the  scene  of  the  homicide,  and 
entered  the  sheriff's  office  at  almost  the  same 
moment  the  defendant  did,  testified  that  the 
defendant  stated  to  them  that  he  had  killed 
the  deceased,  and  surrendered  the  weapon, 
tliat  then  contained  five  empty  shells,  and 
was  still  warm  from  the  effect  of  the  recent 
discharges,  and  gave  himself  into  their  cus- 
tody. The  abundant  proof  In  the  record  ren- 
ders this  assignment  absolut^y  untenable. 

There  was  evidence  introduced  showing 
that  members  of  a  collateral  branch  of  de- 
fendant's family  were  imbeciles,  and  that  one 
of  them  was  insane.  Evidence  was  intro- 
duced that  the  defendant  had  a  fit  or  spasm 
at  the  age  of  10  months,  and  that  at  the  age 
of  21  years,  being  2  yeai-s  prior  to  the  homi- 
cide, he  had  an  epileptic  fit.  This  evidence 
was  presented  to  the  jury  to  sustain  the  the- 
ory of  the  irresponsibility  of  the  defendant 
at  the  time  of  the  homicide.  Both  parents  of 
the  defendant  testified  as  witnesses  In  the 
case.  The  defendant  himself,  while  he  did 
not  take  the  stand  In  his  own  behalf,  made 
several  affidavits  at  and  during  the  trial,  and 
his  sanity  since  his  arrest  was  admitted  as 
well  as  proven.  The  question  of  his  sanity 
at  the  time  of  the  commission  of  the  oCtense 
was  thus  presented  as  a  question  of  fact  for 
tlie  Jury,  and  was  properly  determined  by 
tbem  in  their  verdict,  and,  there  being  ma- 
terial evidence  to  sustain  such  verdict  and 
the  finding  of  the  jury  therein  on  this  issue, 
they  will  not  be  disturbed  by  the  Supreme 
Court  under  this  procedure. 

The  disposal  of  this  last  point  brings  us 
to  the  consideration  of  what  we  consider  the 
only  point  raised  In  the  assignments  in  re- 
gard to  which  there  is  any  question.    This 
is  the  assignment  that  "the  court  erred  in 
permitting  the  Jury  to  view  the  premises 
-wbere  the  homicide  was  committed,  and  said 
view  was  had  without  the  presence  of  ap- 
pellant or  his  counsel,  or  of  the  trial  judge." 
It  is  urged  that  this  view  was  bad  under 
tbe  provisions  of  section  846  of  the  Penal 
Code  of  Arizona,  which  is  in  substance  iden- 
tical with  section  1119  of  the  Penal  Code  of 
California,  where  this  section  has  been  con- 
strued by  the  Supreme  Court  of  that  state 
to  be  unconstitutional,  as  inconsistent  with 
the  state  Constitution  of  California  and  the 
Constitution  of  the  United  States.    In  sup- 
port of  this  position,  the  appellant  has  quot- 
ed   extensively  from  People  v.  Bush   (Cai.) 
lO   Pac.  160;    People  v.  Huff  (Cal.)  13  Pac. 
KiS.  and  People  t.  Yut  Ling,  16  Pac.  488, 
decided  upon  the  authority  of  People  v.  Bush, 
supra,  in  which  tbe  Supreme  Court  of  Cali- 
fornia bold  that  the  defendant  should  be  pres- 
ent at  all  times  during  the  trial,  and  say: 
"In  the  case  at  bar  there  was  a  conflict  In 
tbe  evidence  which  had  been  submitted  to 
the   jury,  between  that  given  by  witnesses 
for  the  defendant  and  that  by  Valentine,  the 
principal  witness  for  the  people.    There  is 
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little  doubt  that  the  order  made  for  the  view 
was  for  the  reason  that  the  court  thought  It 
necessary  for  the  jury  to  determine,  by  look- 
ing at  various  physical  objects,  extending 
along  a  road  for  some  distance,  which  was 
the  true  and  reliable  testimony  as  to  tbe 
matters  where  this  conflict  existed.  They 
went  to  the  places  designated  in  the  order, 
and  Valentine,  the  witness,  pointed  out  and 
named  to  them  the  objects  therein  embraced. 
The  jury  viewed  them  as  they  lay  along  the 
road,  and  therefrom  must  have  determined 
which  evidence,  upon  certain  points,  they 
deemed  most  worthy  of  belief.  They  thus 
received  evidence  in  the  absence  of  the  Judge, 
the  defendant,  and  his  counsel.  •  *  *  A 
defendant  in  a  criminal  case  amounting  to 
felony  has  a  right  to  be  tried  in  the  pres- 
ence of  the  court,  of  which  the  Judge  is  an 
integral  part;  to  be  represented  In  every  step 
of  the  case  by  counsel;  to  be  personally  pres- 
ent, and  to  be  confronted  by  the  witnesses 
against  blm;  and  section  1110  of  tbe  Penal 
Code,  so  far  as  it  is  in  conflict  with,  or  lu 
any  manner  abridges,  these  rights,  or  any 
of  them.  Is  unconstitutional  and  void."  It  Is 
worthy  of  notice  in  this  connection  that  in 
this  case  the  defendant  objected  to  the  order 
of  view  when  made  by  the  court.  The  order 
of  the  court  specified:  "It  is  ordered  that  the 
Jury  be  conducted  in  a  l)ody,  in  custody  of 
the  sheriff,  to  such  places,  and  that  tbe  wit- 
ness Valentine  show  to  said  jury  the  follow- 
ing places,  viz.:    First,     •     •     •;     second, 

•  »  •;  third.  •  •  •;  fourth,  •  •  •; 
fifth,     •     •     •;     sixth,    •    •    •;    seventh, 

•  •  •:  eighth,  •  •  •:  ninth,  •  •  •; 
tenth,  •  I*  *.  It  Is  ordered  that  the  Inter- 
preter, •  •  •  heretofore  sworn  as  such 
in  this  case,  accompany  the  witness  Valen- 
tine, and  that  a  copy  of  this  order  be  furnish- 
ed said  sheriff,  and  be  interpreted  to  said 
witness  Valentine,  so  that  he  may  be  enablwl 
to  point  out  the  said  places."  The  court  oft- 
erwards  modified  the  said  order  by  striking 
out  the  part  embraced  under  the  fifth,  sixth, 
and  seventh  heads,  and  made  the  following 
endorsement  thereon:  "The  foregoing  order 
is  modified  so  as  to  strike  out  and  omit  the 
fiftli,  sixth,  and  seventh  places  mentlone<I 

therein.    ,  Judge."    An  exception 

was  taken  to  this  action  of  tbe  court,  and  the 
ruling  in  the  Supreme  Court  was  based  upon 
the  ground  that  the  action  of  the  court  was 
opposed  to  the  principle  which  gives  to  the 
defendant  the  privilege  of  being  confronted 
by  the  witnesses  against  him.  The  state- 
ment of  Judge  Cooley,  paragraph  319,  Con- 
stitutional Limitations,  that  "In  cases  of  fel- 
ony, where  the  prisoner's  life  or  liberty  Is  in 
peril,  he  has  tbe  right  to  be  present,  and  must 
be  present,  during  the  whole  of  the  trial, 
and  until  the  final  Judgment,"  was  quoted  as 
applicable  to  the  issue  under  consideration. 
In  the  cases  cited  by  the  appellant,  except 
that  of  People  v.  Yut  Ling,  supra,  the  order 
of  the  court  was  objected  to  by  the  defend- 
ant when  made,  and  witnesses  for  the  iwos- 
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ecution,  by  order  of  the  court,  attended  at 
the  view,  and  testified  In  the  presence  of  the 
Jury  and  In  the  absence  of  the  defendant. 
Perhaps  for  that  reason  we  find  that  the 
California  cases  cited  discuss  this  subject  on 
the  theory  tliat  the  view  of  the  premises  was 
a  part  of  the  trial,  and  It  seems  that  the  cir- 
cumstances of  these  cases  did  in  fact  render  it 
such.  In  the  case  at  bar,  however,  the  view 
of  the  premises  was  had  on  motion  of  the 
defendant  Page  073  of  Record,  et  seq.:  "By 
Mr.  Orflla  (counsel  for  defendant):  This  will 
be  an  opportune  time  now  for  the  Jury  to  go 
to  see  the  premises.  I  have  no  objection 
to  the  interpreter  going.  He  can  point  out 
•  *  *.  By  Mr.  Dale  (district  attorney): 
The  territory  objects.  *  *  *  By  the 
Court:  •  •  •  If  we  cannot  proceed  any 
further  this  afternoon  with  the  examination 
of  witnesses.  It  seems  that  this  would  be  a 
favorable  time  for  the  Jury  to  talce  a  view 
of  the  premises.  The  statute  provides  that 
whenever,  in  the  (q>inion  of  the  court.  It  is 
proper  for  the  Jury  to  view  the  place  in 
which  tlie  defendant  is  charged  to  have  com- 
mitted tlie  offense,  or  in  which  any  other 
material  fact  occurred.  It  may  order  the  Jury 
to  be  talcen  In  a  body,  in  the  custody  of  the 
sherift,  to  the  place  which  shall  tie  shown  to 
them  by  a  person  appointed  by  the  court  for 
that  purpose.  The  sheriff  must  be  sworn  to 
suffer  no  pei'son  to  speak  or  communicate 
with  the  Jury  on  any  subject  connected  with 
the  case,  and  the  officer  shall  retiu-n  them 
into  court  without  delay  or  at  the  specified 
time.  Is  there  a  concurrence  In  the  matter 
of  the  appointment  of  a  person?  Mr.  Orfila: 
I  suggest  Mr.  Hughes,  because  he  has  been 
here  listening  to  the  testimony,  and  he  is 
familiar  with  these  points,  and  he  is  an  offi- 
cer of  the  court.  By  the  Court:  It  would 
seem  to  me  that  the  testimony  t)efore  the 
Jury  is  full  enough  to  enable  the  Jury  to  find 
these  different  points  and  to  go  themselves 
to  the  place,  without  the  necessity  of  any 
one  pointing  it  out  to  them.  By  Mr.  Orflla: 
I  think  so.  By  Mr.  Dale:  We  don't  care  for 
any  one  other  than  the  bailiff.  By  the  Court: 
The  bailiff  will  not  point  out  the  place  to  the 
Jury.  He  is  not  there  for  that  purpose.  He 
will  not  have  any  communication  with  the 
Jury  in  relation  to  this  case.  So,  upon  the 
request  of  counsel  for  the  defendant,  and  the 
court  being  of  the  opinion  that  it  Is  proper 
that  the  Jury  should  view  the  place  in  which 
this  offense  is  charged  to  have  been  commit- 
ted, the  Jury  may  take  this  time  and  in  a 
body  proceed  In  the  custody  of  the  officer, 
who  has  heretofore  had  them  In  charge,  to 
the  place,  and  the  officer  may  be  sworn  in 
conformity  to  the  statute.  •  •  •  Gentle- 
men of  the  Jury,  you  may  now  proceed,  and 
the  further  trial  of  the  case  will  be  postponed, 
until  9:30  tomorrow  morning,  and  you  will 
return  into  the  court  in  clurge  of  the  officer 
at  that  hour;  and  during  this  Interval  you 
will  bear  In  mind  the  admonition  previously 
given  you  not  to  talk  among  yourselves  or 


with  any  other  person  on  any  subject  con- 
nected with  the  trial  of  this  case;  not  to 
form  or  express  any  opinion  until  the  case  is 
finally  submitted  to  you.  You  will  now  re- 
tire with  the  officer."  In  the  California  cas- 
es the  defendant  objected  to  the  order  author- 
izing the  view,  and  such  order  in  each  In- 
stance Included  authority  for  testimony  to  be 
given  in  the  presence  of  the  Jury  and  in  the 
absence  of  the  defendant,  whereas  in  the 
case  at  bar  the  order  was  made  on  motion 
of  counsel  for  the  defendant,  in  the  presence 
of  defendant  and  his  counsel,  over  the  objec- 
tion of  tlie  district  attorney,  no  witnesses 
attended  or  were  authorized  to  testify  at  the 
taking  of  the  view,  and  before  the  dismissal 
of  the  Jury  the  further  trial  of  the  case  was 
posti>oned  until  the  following  morning,  and 
the  Jurors  were  Instructed  not  to  talk  among 
themselves  or  with  any  other  person  on  any 
subject  connected  with  the  trial  of  the  case, 
or  to  form  or  express  any  opinion.  The  case 
at  bar  thus  presents  a  different  question  than 
was  considered  in  the  California  decisions 
cited,  aud  is  fairly  in  line  with  those  in 
which  it  has  been  held  by  the  Supreme 
Courts  of  other  Jurisdictions,  under  similar 
statutes,  that  the  view  of  the  locus  In  quo 
by  the  Jury,  in  the  absence  of  the  defendant, 
Is  not  prejudicial  error  when  made  with  the 
consent  of  the  defendant  These  cases  seem 
founded  upon  decidedly  the  better  reasoning 
on  this  subject  and  while  It  Is  urged  by  the 
counsel  for  the  appellant  In  this  Instance 
that  our  statute  granting  the  view  having 
been  taken  from  California,  our  Legislature 
adopted  it  with  the  construction  placed  upon 
it  by  the  Supreme  Court  of  that  state,  the 
true  doctrine  is  that  the  adoption  of  a  stat- 
ute from  another  state  adopts  with  it  the 
construction  placed  upon  it  by  the  Supreme 
Court  of  that  state  at  the  time  of  such  adop- 
tion. An  examination  of  our  Compiled  Laws 
will  show  that  this  provision  was  taken  from 
the  California  statutes  as  early  as  1877,  and 
at  that  time  the  consti-uctioii  placed  upon  it 
by  the  Supreme  Court  of  California  was  giv- 
en in  the  language  of  the  court  in  the  case 
of  People  V.  Bonney,  10  Cal.  427,  wherein  it 
was  held  that:  "The  court  had  the  discre- 
tion to  permit  the  Jury  to  view  these  physical 
objects,  and  this  was  neither  in  contempla- 
tion of  the  act  or  otherwise  any  part  of  the 
trial.  It  was  rather  a  suspension  of  the 
trial  to  enable  the  Jury  to  view  the  ground, 
etc.,  that  they  might  better  understand  the 
testimony.  We  do  not  see  what  good  the 
presence  of  the  prisoner  would  do,  as  he 
could  neither  ask  nor  answer  questions,  nor 
In  any  way  Interfere  with  the  acts,  observa- 
tions, or  conclusions  of  the  Jury.  If  be  had 
desired  to  see  the  ground,  that  he  might  he 
assisted  in  his  defense  by  the  knowledge  thus 
obtained,  possibly  the  court  would  have  grant- 
ed him  the  privilege;  but  the  fact  that  the 
Jury  went  upon  the  ground  without  tieing 
accompanied  by  him  is  no  good  reason  for 
setting  aside  the  verdict,  especially  as  he  nei- 
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ther  made  objection  nor  asked  permission  to 
accompany  tliem  at  the  time."  Tliis  con- 
struction, placed  upon  the  statute  by  the 
Supreme  Court  of  California  at  the  time  we 
adopted  it,  and  therefore  the  construction  we 
adopted  with  it,  is  the  construction  contend- 
ed for  by  the  appellee  In  the  case  at  bar,  and 
In  our  opinion  correctly  declares  the  law  on 
this  subject.  The  construction  that  may 
liare  been  placed  upon  it  by  decisions  of  the 
Supreme  Court  of  that  Jurisdiction  after  its 
adoption  by  us  would  have  no  greater  weight 
with  us  than  the  construction  placed  upon 
similar  statutes  by  the  Supreme  Courts  of 
other  Jurisdictions.  The  Supreme  Court  of 
Nevada  very  fairly  states  the  law  on  this 
subjec-t  in  State  v.  Hartley,  40  Pac.  372,  28 
L.  R.  A.  33,  as  follows:  "Concerning  a  view 
of  tlie  premises  made  by  the  Jury  in  the 
absence  of  the  Judge  and  the  defendant,  there 
is  great  diversity  of  opinion  found  in  the 
decided  cases,  based  upon  different  grounds. 
It  is  held  by  high  authority  that  the  Judge 
and  officers  of  the  court,  as  well  as  the  de-' 
fendant,  must  be  present;  that  a  view  is 
taking  testimony  in  the  case,  and,  when 
made  in  the  absence  of  the  defendant,  is  in 
violation  of  his  constitutional  right  of  being 
confronted  by  the  witnesses  against  him; 
and  that  such  right  cannot  be  waived.  Oth- 
er authorities,  of  equal  high  standing,  and 
with  greater  force  of  reasoning,  hold  that 
the  right  of  the  defendant  to  be  present  with 
or  without  the  presence  of  the  Judge  and 
court  officers,  if  such  right  exists,  is  statu- 
tory, and  not  constitutional,  and  may  be 
waived;  that  the  defendant  In  a  criminal 
case  who  asks  tlie  benefit  of  the  provisions 
of  a  statute  must  take  the  benefit  Just  as  the 
statute  gives  it;  that  the  view  Is  not  taking 
evidence  in  the  case,  and  is  not  intended  to 
be  so,  but  simply  to  enable  the  jury  the  bet- 
ter to  understand  the  testimony  given  in 
court;  that  whatever  the  nature  of  the  rights 
of  the  defendant  may  be  in  such  case,  and 
from  whatever  source  such  rights  may  be  de- 
rived, he  may  and  does  waive  the  same  when 
the  action  of  the  court  is  taken  and  the  view 
made  on  his  request,  and  without  suggestion 
that  he  desires  to  be  present  at  the  view; 
and  that  in  such  case  it  is  too  late  to  com- 
plain after  verdict.  Shular  v.  State,  105  Ind. 
290,  4  N.  E.  870  [55  Am.  Rep.  211];  State 
V.  Reed  (Idaho)  35  Pac.  706;  State  v.  Leo 
Doon  (Wash.)  34  Pac.  1103;  State  v.  Adams, 
20  Kan,  311;  State  v.  Ah  Lee,  8  Or.  217; 
State  r.  Moran,  15  Or.  262,  14  Pac.  419; 
Blythe  v.  State.  47  Ohio  St.  234,  24  N.  E. 
268;  Carroll  v.  State,  5  Neb.  32."  The  de- 
cisions of  the  courts  of  last  resort  in  differ- 
ent Jurisdictions  on  the  questions  presented 
herein  have  been  collated  and  presented  in 
the  opinion  of  the  Supreme  Court  of  Utah 
in  the  case  of  State  v.  Mortensen,  73  Pac. 
562,  wherein  is  decided  this  identical  question 
under  a  similar  statute  taken,  as  was  oure, 
from  California,  and  to  which  we  refer  as  a 


full  and  able  presentation  of  the  law  on  this 
subject 

The  appellant  has  excepted  to  the  refusal 
of  seven  several  Instructions  requested  by 
the  defendant,  and  to  the  definition  given 
of  reasonable  doubt.  The  charge  of  the 
coiirt  Included  all  of  the  requested  instruc- 
tions to  which  the  defendant  was  entitled, 
and  for  that  reason  the  court  was  not  requir- 
ed to  give  them  again  on  request.  The  defi- 
nition of  reuijonable  doubt  as  given  in  the 
charge  was  not  error,  but  was  sufficiently 
full  and  clear. 

The  appellant  based  his  motion  for  a  new 
trial  on  fom-  affidavits  that  H.  W.  Huggins, 
a  juror,  had  prejudged  the  case,  and  had  in 
July  and  August,  1902,  stated  that  the  de- 
fendant should  be  bung,  and  that  he  would 
like  to  get  on  the  jury,  and  would  hang  the 
accused.  The  facts  alleged  in  the  affidavits 
were  controverted  by  counter  affidavits  of 
Huggins  and  three  other  i)ersons,  and  the 
affidavit  of  W.  H.  Barnett,  a  fellow  Juror, 
was  filed  to  the  effect  that  Huggins  was  very 
reluctant  to  affix  the  death  penalty,  and  his 
reluctance  to  do  so  was  very  largely  instru- 
mental In  dela.vlng  the  return  of  the  verdict 
for  about  18  hours.  The  four  affiants  for 
appellant  then  filed  supplemental  affidavits, 
admitting  the  untruth  or  Incoirectness  of 
some  of  the  facts  and  circumstances  as  set 
forth  in  their  fii-st  affidavits,  but  realleging 
the  statements  by  Hugrgins  charged  in  the 
former  affidavits.  Tlie  voir  dire  examination 
of  Huggins,  and  his  affidavit,  and  those  of 
Pemberton,  Beck,  (Jeddes,  and  Barnett,  bear 
the  impress  of  truth,  and.  in  our  Judgment, 
fully  warranted  the  court  in  finding  as  it  did 
on  the  issue  of  fact  which  was  thus  pre- 
sented. 

The  record  disclosing  no  prejudicial  error, 
the  judgment  of  the  lower  court  is  affirmed. 

KENT,  0.  J.,  and  SLOAN,  J.,  concur. 


(8  Ariz.  461) 
UNITED  STATES  v.  STOFELLO. 
(Supreme  Court  of  Arizona.     March  26,  1004.) 

INDIANS — INTOXICATING  LIQUORS  —  STATUTE  — 
CONSTRUCTION. 

1.  Under  Act  Cong.  Jan.  30,  1807  (20  Stat. 
506,  c.  100),  maklug  it  an  offense  for  any  per- 
son to  sell,  give  away,  or  dispose  of  intoxicating 
liquors  to  an  Indian,  a  ward  of  the  government, 
under  the  charge  of  an  Indian  superintendent 
or  OKPnt,  it  is  no  defense,  in  a  prosecution  for 
violation  of  the  law,  for  the  defendant  to  as- 
sert that  he  did  not  know  that  the  person  to 
whom  he  sold  was  an  Indian. 

Appeal  from  District  Court,  First  District; 
before  Justice  Davis. 

John  Stofello  was  acquitted  of  illegally  giv- 
ing, selling,  and  disposing  of  Intoxicating  liq- 
uor to  an  Indian,  and  tlie  government  appeals 
from  a  refusal  to  give  a  certain  instruction. 
Requested  instruction  held  proper. 

Frederick  S.  Nave,  U.  S.  Atty.,  and  John 
U.  Campbell,  Asst.  U.  S.  Atty. 
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ST^OAN,  J.  One  John  Stofello  was  indict- 
ed, tried,  and  acquitted  In  the  court  below 
for  the  crime  of  giving,  selling,  and  dispos- 
ing of  intoxicating  liquor  to  an  Indian,  a  ward 
of  the  government  of  the  United  States,  un- 
der charge  of  an  Indian  agent  The  indict- 
ment was  brought  under  the  act  of  Congress 
approved  January  30,  1887  (20  Stat  506,  c. 
109),  which,  in  part,  reads  as  follows:  "Any 
person  who  shall  sell,  give  away,  dispose  of, 

•  •  •  intoxicating  liquors  *  •  *  to  an 
Indian,  a  ward  of  the  government  under  the 
charge  of  an  Indian  superintendent  or  agent, 

•  •  •  shall  be  punished,"  etc.  Upon  the 
trial  the  defendant  was  permitted  to  show 
that  he  sold  the  liquor  under  the  honest  be- 
lief tlmt  the  Indian  to  whom  he  sold  it  was 
a  Mexican.  The  United  States  attorney  re- 
quested the  court  to  give  the  following  In- 
struction: "The  statute  makes  it  an  offense 
to  sell,  give  away,  or  dispose  of,  intoxicadug 
liquor  to  an  Indian,  a  ward  of  the  govern- 
ment, under  charge  of  an  Indian  agent.  It  is 
not  an  element  of  this  offense  tliat  an  offender 
sliall  know  the  person  to  whom  he  sells,  gives 
away,  or  dlspo.ses  of  intoxicating  liquor  is  an 
Indian,  a  ward  of  government,  under  charge 
of  an  Indian  agent.  The  law  places  the  risk 
as  to  the  lawfulness  of  the  selling,  giving,  or 
disposing  of  intoxicating  liquor  upon  the  one 
who  sells,  gives,  or  dispoaes  of  the  liquor. 
Therefore  It  is  not  a  pruper  defense  for  one 
charged  with  the  commission  of  this  offense 
to  assert  that  he  did  not  know  the  person  to 
whom  he  sold,  gave,  or  otherwise  disposed  of 
the  liquor,  was  an  Indian,  if  in  fact  he  did 
sell,  give  away,  or  dispose  of  intoxicating 
liquor  to  an  Indian,  a  ward  of  the  govern- 
ment, under  charge  of  an  Indian  agent,  know- 
ing at  the  time  that  he  was  selling,  giving 
away,  or  disiiosing  of  intoxicating  liquor  to 
some  person."  The  court  refused  to  give  this 
instruction,  and  tlie  government  lias  brought 
this  appeal,  under  section  1038  of  the  Penal 
Code,  to  test  the  correctness  of  this  ruling. 

It  will  lie  noted  that  the  statute,  in  plain 
terms,  makes  tlie  selling,  giving,  or  disposing 
of  intoxicating  liquor  to  an  Indian,  a  ward 
of  the  government,  under  the  charge  of  an 
Indian  superintendent  or  agent,  a  crime.  The 
word  "knowingly"  is  not  used  in  the  act,  nor 
is  any  word  of  similar  import  found  therein. 
An  examination  of  the  autliorltles  has  satis- 
fled  us  that  the  offense  created  by  the  stat- 
ute Is  of  that  class  of  crimes  In  which  knowl- 
edge or  guilty  Intent  is  not  an  essential  in- 
gredient, and  need  not  be  proven.  The  doing 
of  the  prohibited  tiling  Is  made  an  offense, 
without  regard  to  the  purpose  or  Intent  Such 
crimes  are  In  the  nature  of  police  regulations. 
Imposing  criminal  penalties  for  their  viola- 
tion, without  regard  to  purpose  or  Intent. 
The  object  of  such  statutes  Is  to  retiulre 
such  diligence  ns  will  render  tlielr  violation 
Impossible,  the  end  sought  being  tlie  protec- 
tion of  the  public.  People  v.  Hoby,  52  Mich. 
577,  is  N.  W.  305,  .".0  Am.  Kep.  270;  People 
V.  Curtis  (Mich.)  87  N.  W.  1010;  Com.  v.  Em- 


mons, 06  Mass.  8;  Com.  t.  Stevens,  155  Mass. 
2»1,  20  N.  E.  508;  Com.  v.  Julius,  1-13  Mass, 
134,  8  N.  E.  898;  Com.  v.  Zelt  138  Pa.  615, 
21  Atl.  7,  11  L.  R.  A.  602. 

We  hold  tliat  the  instruction  asked  for  cor- 
rectly stated  the  law,  and  should  have  been 
given. 

KENT,  C.  J.,  and  DOAN,  J.,  concur. 


(«  Ariz.  «2) 
CURTIS  et  al.  v.  BOQUILLAS  LAND  & 

CATTLE  CO. 
(Supreme  Court  of  Arizona.    March  26.  1901.) 

LIMITATtOWS  — CONSTRUCTION     OF    STATUTES  — 
BETBOSPECTIVE   OPEBATION— APPEAL — FIND- 
INGS   OF    TRIAL    COURT— 8UFKICIE.XCT. 

1.  A  finding  that  plaintiff  and  its  pre(l(>i'«>ssor<! 
since  a  certain  date  have  been,  and  plaintiff 
still  is,  the  owner  and  entitled  to  possessiqn  of 
premises.  Is  a  statement  of  an  ultimate  fact, 
and  not  a  mere  conclu.sion  of  law,  and  the  fact 
that  it  appears  among   the  conchisions   of  law 

•is  no  reason  for  reversing  the  judgment  based 
thereon,  ownersiiip  being  an  ultimate  fact  to 
be  found  under  the  issues. 

2.  A  finding,  in  an  action  to  recover  land, 
that  plaintiff  and  Its  predecessors  in  interest, 
sinoe  a  certain  date,  have  been,  and  that  plain- 
tiff still  is,  the  owner  and  entitled  to  possession 
of  lands,  is  sufficient  to  sustain  a  judgment  for 
plaintiff  on  the  issue  of  ownership. 

.3.  As  a  general  rule,  statutes  of  limitations 
will  not  be  given  a  retroactive  effect,  unless  it 
clearly  appears  that  the  Iiegislature  so  intended. 

4.  Uev.  St.  1001,  pars.  2)74,  4243,  being  a 
part  of  the  general  statute  of  limitations,  en- 
acted in  1001,  and  which  provide  that  no  pro- 
visions of  the  title  of  which  tliey  are  a  part 
shall  be  construed  to  revive  any  outlawed  claim, 
and  that  claims  against  which  limitations  un- 
der existing  laws  had  commenced  to  run  shonid 
be  barred  by  the  lapse  of  time  which  would 
have  barred  them  had  those  laws  continued  in 
force,  and  that,  when  a  limitation  prescribed  in 
a  repealed  net  had  begun  to  run,  and  the  same 
or  any  limitation  should  be  prescribed  in  any 
act  pas.sed  at  that  session  of  the  Legislature, 
the  time  which  had  already  run  should  be  deem- 
ed part  of  the  time  prescribed  as  such  limita- 
tion, refer  to  the  repeal  of  existing  statutes  and 
the  enactment  of  new  statutes  on  the  same  sub- 
ject, and  have  no  reference  to  new  legislation 
where  none  previously  exi.sted,  as  in  the  case  of 
paragraph  20.'!-S,  which  forms  a  part  of  the 
same  act,  and  provides  for  the  first  time  a 
limitation  on  actions  for  the  recovery  of  lands 
adversely  held  by  another. 

5.  Rev.  St.  1001,  par.  2038,  providing  that 
actions  to  recover  lands  In  the  adverse  pos- 
session of  another  shall  be  begun  within  10 
years  next  after  the  accrual  of  the  cause  of 
action,  and  wliich  is  the  first  statutory  enaW- 
meut  limiting  actions  for  the  recovery  of  real 
property  against  persons  holding  adversely,  has 
no  application  to  an  action  begun  before  the 
section  took  effect,  and  while  no  statute  of  lim- 
itations as  to  such  actions  was  in  force. 

On  rehearing.    Judgment  afBrmed. 
For  former  opinion,  see  71  Pac.  024. 

Ben  Goodrich,  for  appellants.  Francis  J. 
Heney  and  Allen  R.  English,  for  appellee. 

SIX:)AX,  J.  Upon  the  petition  of  appel- 
lants, a  rehearing  was  granted  in  this  case 

%  3.  Sm  Umltatlon  ot  Actions,  vol.  23.  Cent.  Vix. 
i  16. 
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at  the  last  term  of  tbe  court.  Tbe  groniuU 
stated  In  tbe  petition  wore  two:  First,  that 
the  findings  show  that  the  appellee  aoqniied 
its  title  to  the  property  In  oontroyeny  sub- 
sequent to  the  date  of  the  commencement  of 
the  action;  second,  that  the  findings  show 
that  the  appellants  had  held  adrerse  posses- 
sion of  the  lands  in  controversy  for  a  period 
exceeding  10  years,  and  that  therefore  appel- 
lee's right  of  action  was  barred  under  para- 
graph 2988  of  the  Bevlsed  Statutes  of  1901. 

Under  the  first  ground,  counsel  for  the  ap- 
pellants calls  attention  to  the  finding  "that 
ou  the  24th  day  of  December,  1901,  the  said 
W.  R.  Hearst  and  Phoebe  A.  Hearst,  by  deed 
in  writing,  conveyed  all  of  their  said  inter- 
ests in  and  to  the  lands  and  premises  to  the 
plaintiff  herein."  The  complaint  was  filed 
on  the  26tb  day  of  August,  1901.  It  would 
therefore  appear  from  the  finding  that  tbe 
appellee  acquired  its  Interest  in  the  land  sub- 
sequent to  the  bringing  of  the  action.  An 
examination  of  the  original  transcript  on  ap- 
peal discloses  that  in  the  findings  signed  by 
the  trial  court  the  date  appears  as  the  3d  day 
of  July,  1901.  In  the  abstract  of  the  tran- 
script, by  mistake,  the  latter  date  appears  to 
have  been  changed  to  that  of  tbe  21tb  day  of 
December,  1901. 

It  Is  further  pointed  out  that  the  finding  re- 
ferred to  in  the  opinion  of  the  court  upon  tbe 
first  hearing,  that  "the  plaintiff  and  its  prede- 
cessors and  grantors  In  interest  since  the 
lift  day  of  January,  1875,  have  been,  and  the 
plaintiff  still  is,  the  owner  and  entitled  to  tbe 
possession  of  the  lands  and  premises,"  ap- 
pears In  tbe  findings  as  a  conclusion  of  law, 
and  it  is  argued  that  it  cannot,  therefore,  be 
regarded  as  a  finding  of  fact  As  it  reads,  it 
Is  a  statement  of  an  ultimate  fact,  and  not  a 
mere  conclusion  of  law.  That  it  appears 
among  tbe  conclusions  of  law  is  unimportant, 
and  is  certainly  an  insufficient  reason  for  re- 
versing the  Judgment  Burton  v.  Burton,  79 
Cal.  400,  21  Pac.  847;  Sears  v.  Dixon,  33  Pac. 
326.  Ownership  was  one  of  the  ultimate 
facts  to  be  found  under  the  Issues,  and  the 
finding  quoted  is  sufficient  to  sustain  the 
Judgment  In  this  behalf.  Moore  v.  Clear 
Lake  Water  Works,  68  Cal.  146,  8  Pac.  816; 
Wbeelock  v.  Godfrey  (Cal.)  85  Pac.  820. 

The  defendants  pleaded  the  several  stat- 
utes of  limitations  pertaining  to  actions  for 
the  recovery  of  land  In  bar  of  tbe  action. 
One  of  these  pleas,  by  a  liberal  construction, 
comes  within  the  provisions  of  paragraph 
2938,  Rev.  St  1001.  This  paragraph  was  in- 
corporated Into  our  laws  by  the  revision  of 
1901,  and  took  effect  on  the  let  day  of  Sep- 
tember, 1901.  Prior  to  Its  adoption  there 
was  no  statute  of  limitations  in  this  territory 
barring  a  right  of  action  for  the  recovery  of 
lands  by  one  claiming  title  against  another 
holding  by  peaceable  and  adverse  possession 
merely.  One  of  the  findings  reads  as  fol- 
lows: 'That  each  and  every  of  said  defend- 
ants In  this  cause  were,  on  the  14th  day  of 
December,  1900,  and  had  been  for  more  than 


ten  years  next  preceding  that  date,  occupying 
various  portions  of  the  said  lands  and  prem- 
ises, and  each  and  every  of  the  said  defend- 
ants who  appear  herein,  and  also  those  of 
said  defendants  who  have  failed  to  appear 
and  answer  herein,  have,  since  the  last-nam- 
ed date,  withheld  possession  of  divers  por- 
tions of  said  lands  and  premises  from  the 
plaintiff  and  Its  grantors  and  predecessors 
In  interest,  and  still  and  now  so  withhold 
the  same."  It  is  urged  that  this  finding 
brings  the  case  within  the  limitation  pre- 
scribed by  paragraph  2838.  Were  we  to 
hold,  which  we  do  not  that  Its  effect  is  to 
show  peaceable  and  adverse  possession  by 
the  appellants  for  tbe  period  of  10  years,  the 
question  is  presented  whether  the  statute  ap- 
plies to  this  case.  Upon  few.  If  any,  branch- 
es of  the  law,  is  there  such  a  contrariety  of 
view  expressed  by  the  courts  as  upon  the  ef- 
fect to  be  given  new  statutes  of  limitation 
upon  causes  of  action  existing  at  the  time 
the  statutes  go  into  ^ect  Tbe  general  rule 
applied  to  such  statutes  Is  that  they  will  not 
be  given  a  retroactive  effect  unless  It  clearly 
appears  that  the  Legislature  so  intended. 
Ogden  v.  Saunders,  12  Wheat  213,  6  L.  Bd. 
606;  United  States  v.  Heth,  3  Cranch,  399,  2 
L.  Ed.  479.  The  Supreme  Court  of  tbe  Unit- 
ed States,  in  Sohn  v.  Waterson,  17  Wall.  596, 
21  L.  £>d.  737,  held  that  a  statute  which  abso- 
lutely bars  causes  of  action  existing  at  the 
time  of  its  passage  Is  unconstitutional.  It 
was  further  held  that  to  avoid  such  a  result 
and  to  give  such  a  statute  "a  construction 
that  would  enable  it  to  stand,  courts  have 
given  It  a  prospective  operation."  In  the 
case  of  Terry  v.  Anderson,  95  U.  S.  632,  24  L. 
Ed.  365,  it  wag  held  that  a  statute  of  limita- 
tion which  by  Its  terms  affects  rights  of  ac- 
tion accrued  at  tbe  time  of  its  passage  Is  not 
unconstitutional,  provided  a  reasonable  time 
be  given  for  the  commencement  of  the  suit 
before  the  bar  takes  effect  and  that  tbe 
question  of  reasonable  time  is  one  primarily 
for  the  Legislature  to  determine.  In  the  case 
of  Wrightman  v.  Boone  County  (C.  C.)  82 
Fed.  413,  it  was  held  that  a  statute  which  by 
its  terms  embraces  causes  of  action  which 
have  accrued  prior  to  Its  enactment,  but 
which  Is  made  to  take  effect  at  a  future  date, 
Is  to  be  construed  as  requiring  actions  which 
will  be  barred  by  tbe  new  statute  upon  its 
taking  effect  to  be  begun  before  tbe  date  fix- 
ed when  It  Is  to  go  Into  effect  und  as  giving 
due  notice  that  such  actions  would  be  barred 
if  not  begun  within  that  period.  Mr.  Justice 
Cooley,  in  Price  v.  Hopkin,  IS  Mlcb.  318, 
criticised  this  rule  as  being  unsound,  for  tbe 
reason  that.  In  effect.  It  was  making  the  stat- 
ute perform  its  office  before  It  took  effect 
As  pointed  out  by  the  court  In  the  Wright- 
man  Case,  the  weight  of  authority  Is  In  fa- 
vor of  tbe  rule  as  above  stated.  Duncan  v. 
Menard  <Mlnn.)  21  N.  W.  714;  Blaton  T.  Su- 
pervisors, 40  Wis.  678;  Smith  v.  Morrison,  22 
Pick.  430. 
The  only  expressions  which  throw  light  op- 
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•n  the  construction  to  be  given  netr  statutes 
of  limltatloiia  as  affectiiig  existing  causes  of 
action  are  found  in  paragraphs  2974  and  4213, 
RCT.  St  1901.  The  former  reads:  "No  one  of 
the  provislona  of  tills  title  shall  be  so  con- 
strued as  to  revive  an7  claim  which  is  bar- 
red by  pre-existing  laws;  and  all  claims 
against  which  limitations  under  said  laws 
had  commenced  to  run  shall  be  barred  by  the 
lapse  of  time  which  would  have  barred  them 
bad  those  laws  continued  in  force."  The  lat- 
ter paragraph  reads:  "When  a  limitation  or 
period  of  time  prescribed  In  any  act  herein 
repealed  for  acquiring  a  right  or  barring  a 
remedy  or  for  any  purpose  has  begun  to  run 
before  this  act  takes  effect  and  the  same  or 
any  limitation  is  prescribed  in  any  act  pass- 
ed at  this  session  of  the  Legislature  the  time 
which  has  already  run  shall  be  deemed  part 
of  the  time  prescribed  as  such  limitation  by 
any  act  passed  at  ttiis  session  of  the  Liegisla- 
ture."  These  paragraphs  obviously  refer  to 
the  repeal  of  existing  statutes  and  the  enact- 
ment of  new  statutes  npon  the  same  subject, 
and  have  no  reference  to  new  legislation 
where  none  previously  existed,  and  therefore 
have  no  bearing  upon  the  constmction  to  be 
given  said  paragraph  2938.  It  was  held  In 
the  case  of  Vreeland  v.  Town  ot  Bergen,  84 
N.  J.  Law,  438,  that  an  act  which  merely  lim- 
ited the  time  within  which  an  action  may  be 
brought  does  not  apply  to  a  suit  which, 
though  commenced  after  the  passage  of  the 
act,  was  pending  at  the  time  the  same  took 
effect.  The  logic  of  this  role  is  apparent, 
particularly  when  applied  to  a  case  like  the 
one  at  bar,  where  the  action  was  begun  be- 
fore the  act  took  effect,  and  at  the  time  no 
other  statute  of  limitations  was  in  force  as 
to  such  actions.  Under  no  canon  of  construc- 
tion, therefore,  or  rule  giving  a  retrospec- 
tive effect  to  new  statutes  of  llmitatl(m,  can 
paragraph  2938  be  made  to  apply  to  the  case 
at  bar.  The  Judgment,  therefore,  is  sustain- 
ed by  tlie  findings,  and  no  error  appear*  on 
the  face  of  the  record. 
The  Judgment  is  affirmed. 

KENT,  C  J.,  and  DAVIS,  J.,  concnr. 


(8  Ariz.  422) 
ROBERTSON,  Probate  Judge,  v.  MARTIN. 
(Supreme  Court  of  Arizona.    March  26,  1904.) 

PUBUO    LA-RDS—TBUBTEB—OCCUPAHTS— CLAIM- 
ANTS—PUBCHASB  PRICE. 

1.  Rev.  St.  U.  S.  I  2387  [U.  S.  Comp.  St. 
1901,  p.  1457],  provides  that  the  judge  of  the 
county  court  may  enter  at  the  proper  land  office 
land  occupied  aa  a  town  site  of  an  unincor- 
porated town.  In  trust  for  the  "occupants" ;  the 
execution  of  the  trust  to  be  nnder  regnlations 
prescribed  by  the  Lepslature  of  the  state  or 
territory.  Rev.  St.  Aris.  1901.  para.  4075-4077, 
4079,  4080,  4085,  4093,  4094,  providing  the 
method  of  executing  the  trust,  require  the  pay- 
ment by  the  "claimant"  to  the  trustee  ot  the 
pnrebaae  price  of  $5  per  lot  before  he  is  en- 
titled to  a  deed.  Held,  that  this  requirement 
applies  to  actual  occupants,  and  not  only  tb 
those  who  merely  claim  the  right  to  possession, 
•ad  aa  occupant,  to  be  entitled  to  his  deed. 


most  be  a  claimant,  file  his  statement,  and  pay 
to  the  trustee  the  purchase  price. 

Appeal  from  District  Court,  6IU  Connty; 
before  Justice  Fletcher  M.  Doan. 

Action  by  Sarah  S.  Martin  against  P.  O. 
Robertson,  probate  Judge  and  ex  officio  trus- 
tee of  North  Globe  town  site.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Reversed. 

Peter  T.  Robertson,  for  appellant  J.  8. 
Suiffen  and  A.  R.  Edwards,  for  appellee. 

DAVIS,  J.  The  appelhint,  as  the  probate 
Judge  of  Gila  county,  Ariz.,  duly  entered  at 
the  proper  land  office,  and  on  September  9, 
1901,  received  a  patent  for,  the  North  GIol>e 
town  site,  in  trust  for  the  use  and  tteneflt  ot 
the  occupants  thereof,  in  accordance  with  tlie 
act  of  Congress  relating  to  the  entry  and  pat- 
enting of  tOTf-n  sites  on  public  lands  of  the 
United  States.  The  appellee,  Sarah  8.  Mar- 
tin, for  some  time  prior  thereto  had  been  in 
the  actual  possession  of  abont  8%  acres  of 
land  included  within  the  area  of  said  town 
Bite,  and  was  one  of  the  occupants  for  whose 
use  and  benefit  the  entry  thereof  was  made. 
She  waa  the  owner  of  the  undivided  foor- 
fifths  Interest  In  the  ixissessory  right  to  said 
tract  of  land.  By  the  survey  and  plat  of 
the  town  site  which  was  sutwequently  made, 
this  tract,  which  was  in  a  compact  form,  was 
subdivided  into  40  lots.  The  appellee  made 
application  to  appellant,  as  the  trustee  of 
said  town  site,  for  a  deed  to  the  undivided 
four-fifths  interest  in  the  aforesaid  parcel  of 
land,  and  in  connection  therewith  made  a 
tender  of  the  sum  of  $28,  which  she  claimed 
to  be  her  pro  rata  of  the  actual  cost  and  ex- 
pense Incident  to  the  securing  of  the  patent, 
together  with  a  further  simi  for  the  cost  of 
making  and  acknoviledging  the  deed.  Tbe 
trustee  contended  that  he  was  required  to 
tecelve  from  the  appellee  a  purchase  price  at 
the  rate  of  $6  per  lot  and  refused  to  execute 
a  deed,  except  upon  payment  by  her  of  the 
sum  of  $184,  being  four-fifths  of  $5  for  each 
of  the  46  lots  into  wliich  said  parcel  of  land 
had  been  subdivided.  This  amount  was  sub- 
sequently paid  by  the  appellee  under  protest, 
whereupon  the  trustee  executed  to  her  a 
deed  for  the  lots  referred  to.  She  then  com- 
menced this  action  In  the  district  court  of 
Oila  county  to  recover  from  the  trustee  the 
sum  of  $156  as  an  overpayment  which  was 
exacted  from  her  without  authority  of  law. 
On  the  trial  of  the  cause  In  the  court  t>eIow 
ttiere  was  no  controversy  as  to  the  material 
facts,  and  it  was  stipulated  "that  the  only 
question  to  be  determined  by  the  court  Is  one 
of  law;  that  the  contention  on  tiehalf  of  tbe 
plaintiff  is  that  the  defendant  was  without 
authority  of  law  In  demanding  of  and  from 
the  plaintiff  five  dollars  per  lot  as  the  pur- 
chase price  thereof  before  making  and  d^v- 
erlng  to  the  plaintiff  her  deed  to  the  prop- 
erty mentioned  in  the  complaint;  and  the  de- 
fendant contends  that  he  acted  In  accordance 
with  law  in  malUng  such  demand,  and  that 
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be  bad  no  antbority  of  law  for  makiug  and 
deliveriug  to  plaintiff  a  deed  without  flrat  re- 
quiring of  aud  from  plaintiff  five  dollars  per 
lot"  Upon  the  single  proposition  thus  in- 
volved, the  court  held  in  favor  of  the  ap- 
pellee, and  rendered  Judgment  against  the 
trustee,  from  which  the  latter  now  appeals. 

The  question  which  the  record  presents  for 
our  consideration  is  the  same  which  was  be- 
fore the  lower  court,  viz.:  Did  the  law  war- 
rant the  trustee  in  requh:iug  payment  by  the 
appellee  of  a  purcliase  price  at  the  rate  of 
five  dollars  per  lot  for  land  of  which  she  was 
an  occupant  at  the  entry  of  the  town  site? 
The  act  of  Congress  under  which  this  town 
site  was  entered  provides  as  follows:  "When- 
ever any  portion  of  the  public  lands  have 
been  or  may  be  settled  upon  aud  occupied  as 
a  town  site,  not  subject  to  entry  under  the 
agricultural  pre-emption  laws,  It  is  lawful,  in 
case  such  town  be  Incorporated,  for  the  cor- 
porate authorities  thereof,  and.  If  not  In- 
corporated, for  the  Judge  of  the  county  court 
for  the  county  in  which  such  town  is  situ- 
ated, to  enter  at  the  proper  land  office,  and 
at  liie  minimum  price,  the  land  so  settled 
and  occupied  in  trust  for  the  several  use  and 
benefit  of  the  occupants  thereof,  according  to 
their  respective  Interests;  the  execution  of 
which  trust,  as  to  the  disposal  of  tlie  lots  in 
such  town,  and  the  proceeds  of  the  sales 
tliereof,  to  be  conducted  under  such  regula- 
tions as  may  be  prescribed  by  the  legislative 
authority  of  the  state  or  territory  in  which 
the  same  may  be  situated."  Uev.  St  U.  S.  § 
2387  [U.  S.  Comp.  St  1901,  p.  1457].  It  is 
further  provided  by  section  2301  [U.  S.  Comp. 
St  1901,  p.  1450]  tliat  "any  act  of  the  trus- 
tees not  made  In  conformity  to  the  regula- 
tions alluded  to  in  section  2387  shall  be  void." 

The  Supreme  Court  of  the  United  States, 
in  Ashby  v.  Hall,  119  U.  S.  520,  7  Sup.  Ct 
308,  30  L.  I3d.  400,  discu.sslng  the  provisions 
of  this  act,  said:  "As  thus  seen,  the  act  re- 
qui]«d  the  entry  of  land  settled  upon  and  oc- 
cupied to  be  in  trust  'for  the  several  use 
aud  benefit  of  the  occupants  thereof  accord- 
ing to  their  resiK-ctlve  interests.'  •  •  • 
Tlie  power  vested  In  the  Legislature  of  the 
territory.  In  the  execution  of  the  trust  ui)ou 
which  the  entry  was  made,  wfis  confined  to 
regulations  for  the  disposal  of  the  lots  and 
the  proceeds  of  tlie  sales.  These  regulations 
might  extend  to  provisions  for  the  ascertain- 
ment of  the  nature  and  extent  of  the  occu- 
pancy of  different  claimants  of  lots,  and  the 
execution  and  delivery  to  those  found  to  be 
occupants  in  good  faith  of  some  ofiicial  recog- 
nition of  title  In  the  nature  of  a  conveyance. 
But  they  could  not  authorize  any  diminution 
of  the  rights  of  the  occupants,  when  the  ex- 
tent of  their  occupancy  was  established."  The 
Supreme  Court  of  Colorado,  in  tlie  case  of 
City  of  Denver  v.  Kent,  1  Colo.  336,  referring 
to  the  same  act,  said:  "T"he  power  of  tlie 
corporate  authorities  is  limited  to  the  act  of 
entry,  and,  when  the  land  is  entered,  the 
party  or  parties  so  entering  It  become  Invest- 


ed with  a  trust,  the  execution  of  which  Is 
under  the  sole  aud  exclusive  direction  of  tlie 
local  I^egislature.  Until  the  Legislature 
points  out  the  method  aud  pi«scribes  the  rules 
of  procedm-e,  the  trustees  are  wholly  incapa- 
ble of  ccmveying  the  legal  title  to  the  bene- 
llclaries  of  the  trust,  or  of  disposing  of  the 
land  for  any  purpose  or  to  any  person.  •  »  » 
The  trust  Is  manifestly  a  double  one — the 
first,  a  trust  for  the  inhabitants  of  the  town 
and  as  Individuals;  the  other,  a  trust  for 
them  collectively  and  as  a  community.  ♦  •  • 
This  whole  matter  Is  left  to  the  local  Legis- 
lature. To  It  belongs  the  creation  of  the 
tribunal  before  whom  Individual  rights  shall 
be  defended.  It  prescribes  the  kind  of  evi- 
dence necessary  to  make  good  a  claim  of  title. 
It  prescribes  what  kind  of  dlsixisition  shall 
be  made  of  the  money  arising  from  the  sale 
of  lots,  and,  In  fact,  has  full  aud  plenary 
power  over  the  whole  subject-matter  of  the 
trust  Aud,  to  strengthen  this  power  con- 
ferred by  Congress,  the  law  declares  any  act 
done  by  a  trustee.  Inconsistent  with  or  In  vio- 
lation of  the  rules  and  regulations  prescribed 
by  the  Legislature  for  the  execution  of  the 
trust,  shall  be  void  and  of  no  effect  Con- 
gress seems  to  have  contented  itself  with  de- 
claring simply  who  might  enter  the  land  and 
denominating  the  cestui  que  trust  All  else 
It  hands  over  to  the  territorial  I.«gislature, 
which  is  better  fitted,  on  account  of  its  prox- 
imity to  the  subject-matter  of  the  trust,  to 
supervise  and  direct  its  details."  Our  own 
Supreme  Court,  in  the  case  of  Singer  Manu- 
facturing Co.  V.  Tillman  (Ariz.)  21  Pac.  818, 
has  held  that  "an  'occupant,'  within  the  mean- 
ing of  the  town  site  law  of  Congress,  is  one 
who  Is  a  settler  or  resident  of  the  town,  and 
in  the  bona  fide,  actual  possession  of  the  lot 
at  the  time  the  entry  is  made." 

The  statutes  enacted  by  the  territory  of 
Arizona  In  aid  of  the  trust,  and  to  carry  the 
same  Into  effect,  include  the  following  pro- 
visions, contained  In  the  Revised  Statutes  of 
1901: 

"Par.  4075.  Within  three  months  after  the 
entry  of  the  town  site  [the  trustee,  if  it  has 
not  already  been  done,  shall  cause  the  town 
site]  to  be  surveyed  into  blocks,  lots,  streets 
and  alleys  and  a  plat  thereof  made,  which 
shall  conform  as  near  as  may  be  to  the  ex- 
isting rights  and  claims  of  the  occupants. 
Tlie  plat  shall  be  submitted  to  and  approved 
by  the  lioard  of  supervisors  of  the  county  In 
which  the  town  site  Is  situated  and  then  re- 
corded in  the  office  of  Its  county  recorder, 
and  thereafter  the  streets  and  alleys  desig- 
nated In  said  plat  shall  remain  dedicated  to 
the  public  use  forever. 

"Par.  4076.  Immediately  after  the  survey 
and  plat  has  been  made,  or  if  a  survey  and 
plat  has  been  made  previous  to  the  entry, 
then  immediately  after  the  entry  of  the  land, 
the  trustees  shall  cause  a  notice  to  lie  pub- 
lished in  all  the  newspapers  published  in  the 
town,  or  if  none  is  published  in  the  town, 
then  by  posting  such  notice  in  five  of  tlie 
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most  public  places  In  the  tomi  for  sixty  days 
successively,  giving  notice  of  the  entry  of  the 
land  and  requiring  every  claimant  of  any  lot 
to  file  a  statement  of  his  claim  In  the  office 
of  the  trustee  on  or  before  a  specified  day, 
which  day  shall  be  ninety  days  from  the  first 
publication. 

"Par.  4077.  Such  statement  shall  be  In 
writing,  signed  and  sworn  to  by  the  claimant, 
or  In  case  of  his  absence  from  the  county, 
then  by  his  agent  or  attorney  and  shall  be  re- 
corded at  length  in  a  well  bound  hook  to  be 
provided  and  kept  for  that  purpose  by  the 
trustee;  the  statement  shall  specify  the 
grounds  of  the  claim,  particularly  describe 
the  lots  claimed,  the  date  and  name,  as  near 
as  may  be,  of  the  first  actual  occupant,  what 
improvements  have  been  made  thereon,  and 
at  the  time  of  making  such  statement  the 
lots  are  actually  possessed  and  occupied  by 
the  claimant  or  that  the  right  to  such-  posses- 
sion and  occupation  Is  in  him,  if  the  same  Is 
occupied  by  another,  and  with  such  state- 
ment shall  pay  to  the  trustee  the  purchase 
price  and  fees  hereinafter  fixed  and  the  trus- 
tee must  not  receive  such  statement  unless 
the  price  and  fees  accompany  it" 

"Par.  4079.  The  number  of  lots  which  any 
one  claimant  shall  be  entitled  to  pre-empt 
under  this  act  shall  not  exceed  in  the  aggre- 
gate twelve  thousand  and  five  hundred 
square  feet  and  such  additional  lote  not  ex- 
ceeding three  thousand  one  hundred  and 
twenty-flve  feet  to  the  lot,  upon  which  the 
claimant  shall  have  substantial  Improve- 
ments of  the  value  of  not  less  than  one  hun- 
dred dollars.  When  any  claimant  shall  make 
application  to  enter  more  than  tour  lote,  he 
shall  specially  designate  such  lote  in  the 
statement  to  be  filed  by  him  as  aforesaid  and 
particularly  describe  the  nature  and  value 
of  the  Improvemente  on  each  of  said  addi- 
tlonal  lote  and  shall  at  the  time  of  making 
the  proof  required  in  section  six  of  this  act 
and  In  addition  thereto,  prove  to  the  satis- 
faction of  the  trustee,  by  the  affidavit  of  one 
or  more  reliable  witnesses^  the  facte  entitling 
blm  to  enter  such  additional  lots. 

"Par.  4080.  Immediately  after  the  expira- 
tlon  of  the  ninety  days  for  filing  stetements, 
the  trustee  shall  proceed  to  hear  the  proofs 
(where  no  adverse  claims  have  t>een  filed)  as 
near  as  can  be  in  the  order  in  which  the 
claims  have  been  filed,  of  such  daimante  as 
shall  appear  and  ofter  to  make  their  proof, 
and  if  the  proof  complies  with  the  provisions 
of  this  act  the  trustee  shall  enter  a  decision 
to  that  eftect  and  shall  execute  a  good  and 
sufficient  deed  to  such  lote  to  the  -claimant" 

"Par.  4085.  Each  claimant  or  contesteut 
shall,  with  ills  Btetement  or  contest,  pay  the 
trustee  the  sum  of  five  dollars  for  each  lot 
claimed  not  exceeding  three  thousand  one 
hundred  and  twenty-five  square  feet  per  lot 
as  the  purchase  price  therefor,  and  such  mon- 
ey shall  be  refunded  to  such  claimant  by  the 
trustee  if  it  shall  be  finally  determined  that 
the  part?-  is  not  entitled  to  a  deed,  first  de- 


ducting any  coste  or  fees  that  may  be  due 
from  such  party." 

"Par.  4003.  If  the  money  paid  to  the  trus- 
tee for  the  purchase  of  lots  shall  be  insuffi- 
cient to  pay  the  money  required  to  be  raised 
and  paid  out  by  liim,  he  shall  sell  at  public 
auction  so  many  of  the  remaining  lots,  the 
title  to  which  still  remains  In  the  trustee, 
and  which  no  claim  or  contest  Is  pending, 
as  is  necessary  to  raise  the  amount  required; 
flffst  giving  such  notice  of  the  sale  as  the 
sheriff  gives  upon  the  sale  of  real  estete  on 
execution:  Provided,  that  the  lots  shall  be 
sold  s^arately  and  no  lot  shall  be  sold  for 
less  than  ten  dollars;  the  lote  not  to  exceed 
three  thousand  one  hundred  and  twenty-five 
square  feet  If  sufficient  money  stiall  not  be 
raised  in  this  way,  the  trustee  shall  make  an 
assessment  and  levy  a  tax  upon  all  the  lots 
the  title  to  which  does  not  remain  in  the  trus- 
tee, according  to  the  value  of  the  lote  and 
the  Improvemente  thereon,  and  such  assess- 
ment and  tax  shall  be  a  lien  upon  the  lote  so 
assessed  until  paid,  and  may  be  recovered  by 
the  trustee  by  an  action  in  any  court  having 
Jurisdiction  of  the  amount  of  such  tax  against 
the  party  to  whom  the  lot  Is  assessed. 

"Par.  4094.  The  lote  undisposed  of  as 
aforesaid,  the  title  to  which  remains  in  the 
trustee,  shall  be  subject  to  entry  and  pur- 
chase from  the  trustee  at  the  rate  of  ten  dol- 
lars per  lot" 

It  Is  the  theory  of  counsel  for  the  appellee 
that  the  Legislature,  in  the  foregoing  provi- 
sions, has  recognized  and  distinguished  three 
separate  classes  of  individuals,  namely,  oc- 
cupante,  daimante,  and  contestants — an  oc- 
cupant being  one  who  owned  and  occupied 
a  lot  or  parcel  of  land  in  the  town  site  at 
the  time  of  the  entry;  a  claimant  one  who 
makes  a  claim  to  a  lot  after  the  issuance  of 
the  patent  and  the  survey  into  blocks,  lots, 
streete,  and  alleys,  but  who  has  never  been 
an  occupant  of  the  town  site;  a  contestant 
one  who  asserte  an  Interest  adverse  to  either 
occupant  or  claimant,  and  files  his  statement 
of  contest  with  the  trustee.  Under  this  view. 
It  Is  contended  that  paragraphs  4070^  4077, 
4079,  4080,  and  4086,  supra,  do  not  apply  to 
occupants,  but  have  application  only  to 
claimants  and  contestants.  We  do  not  be- 
lieve that  the  provisions  of  the  territorial  law 
fairly  Justify  this  classification,  or  the  con- 
struction which  results  therefrom.  Consid- 
ering that  the  trust  was  for  "the  use  and 
benefit  of  the  occupanta,"  and  that  these  pro- 
visions were  enacted  solely  to  regulate  the 
execution  of  the  trust,  "as  to  the  disposal  of 
the  lote  in  such  town,  and  the  proceeds  of 
the  sales  thereof,"  we  think  It  plain  that  the 
paragraphs  referred  to  were  Intended  to  ap- 
ply primarily  to  occupante.  In  our  view,  the 
law  contemplates  that  an  "occupant,"  to  be 
entitled  to  a  deed,  must  become  a  "claim- 
ant" and  as  such  file  his  statement  and  pay 
to  the  trustee  the  purchase  price,  as  required 
by  paragraphs  4077  and  4086.  This  is  but  a 
reasonable  regulation.  In  connectlut  with  ttaa 
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vesting  of  the  legal  title  in  the  occupant.  It 
Is  also  consistent  with  other  legislation  of 
Congress  relating  to  the  disposal  of  town 
site  lots.  Rev.  St.  U.  S.  §  2382  [U.  S.  Oomp. 
St.  1001,  p.  1455].  If  paragraphs  40T7  and 
4085  do  not  apply  to  occupants,  then  there  is 
110  statutory  regulation  under  which  the  trus- 
tee can  convey  lots  to  occupants,  and  conse- 
quently no  way  by  which  they  could  obtain 
title  to  their  holdings;  for,  as  said  in  City  of 
Denver  v.  Kent,  supra:  "Until  the  Legis- 
lature points  out  the  method  and  prescribes 
the  rules  of  procedure,  the  trustees  are  whol- 
ly incapable  of  conveying  the  legal  title  to 
the  beneficiaries  of  the  trust,  or  of  disposing 
of  the  land  for  any  purpose  or  to  any  per- 
son." It  ciertalnly  cannot  be  that  the  Legis- 
lature has  provided  for  the  disposal  of  lots  to 
all  save  the  occupants.  On  the  contrary,  we 
think  it  has  fully  dealt  with  every  feature  of 
the  town  site  trust,  and  clearly  expressed  a 
method  whereby  occupants  can  make  proof 
of  their  rights  and  obtain  their  deeds. 

The  act  of  Congress  refers  to  "lots."  Coun- 
sel for  appellant  well  suggests  the  question: 
How  can  there  be  lots,  and  how  can  lots  be 
sold,  until  they  are  surveyed,  measured,  and 
platted?  Obviously,  there  must  of  necessity 
be  a  survey  of  the  entire  town  site.  The  ex- 
tent of  each  occupant's  holding  must  be  de- 
termined. Paragraph  4075  provides  for  such 
a  survey,  and  contains  the  restriction  that 
the  same  "shall  conform  as  near  as  may  be 
to  the  existing  rights  and  claims  of  the  occu- 
pants." It  would  be  beyond  the  power  of 
the  Legislature,  as  held  in  Ashby  v.  Hall, 
supra,  to  "authorize  any  diminution  of  the 
rights  of  the  occupants,  when  the  extent  of 
their  occupancy  was  established."  But  the 
I.«gislatnre  has  not  said  that  the  occupant's 
pos-sesslons  shall  be  changed  In  size  or  shape. 
It  has  not  declared  that  a  lot  shall  be  square, 
oblong,  triangular,  or  round.  It  has  sim- 
ply prescribed  that  the  area  of  a  lot  stiall 
not  exceed  3,125  square  feet.  The  subdivi- 
sion of  the  appellee's  tract  Into  lots  on  the 
town  site  plat  did  not  diminish  her  holdings 
nor  interfere  with  any  right  which  she  had. 
The  trustee's  action  in  that  regard,  and  also 
in  requiring  the  payment  by  the  appellee  at 
the  rate  of  five  dollars  per  lot,  for  the  4fi  lots, 
was  strictly  in  accordance  with  the  statute. 

It  follows  that  the  Judgment  must  be  re- 
versed. The  cause  will  be  remanded,  with 
dh-ections  that  the  district  court  enter  a 
Judgment  In  favor  of  the  defendant. 

KENT,  C.  J.,  and  SLOAN,  J.,  concur. 


(9  Ariz.  17) 

VALLET  BANK  v.  BRODIE  et  al..  Loan 

Com'rs. 
(Supreme  Court  of  Arizona.     March  26,  1004.) 

UrSICIPAI,     CORPORATIONS— CITT     WARRANTS— 

VAI.ID«TY— MANDAMUS  —  RES   ADJUDICATA— 

PRESENTMENT  OP  WARRANT— INTEREST. 

1.  Where,  in  mandamus  to  comi>el  the  Ter- 
ritorial Loan  Commissioners  to  fund  the  war- 


rants of  a  city  under  Act  Cong.  June  25,  1800, 
e.  614,  20  Stat.  175,  and  the  acts  of  the  Ter- 
ritorial Legislature  based  on  such  act,  plaintiff 
alleged  that  it  was  the  assignee  of  the  warrants, 
but  the  warrants  were  drawn  to  certain  persons 
and  not  made  payable  to  their  order,  and  some 
had  the  name  of  the  payee  written  in  blank  on 
the  back,  and  some  had  no  indorsements  at  all, 
and  the  original  holders  testified  that  they  had 
not  parted  with  their  interest  or  received  any 
value  for  the  transfer,  plaintiff  was  not  entitled 
to  the  funding. 

2.  Tombstone  City  Charter  (Laws  1881,  Act 
No.  30,  p.  37)  provided  that  the  mayor  and  coun- 
cil should  have  the  power  to  appoint  city  offi- 
cers for  such  offices  as  they  might  create,  and 
provided  that  all  demands  against  the  corpora- 
tion should  be  audited  by  the  council,  and  that 
if  allowed  the  auditor  should  draw  a  warrant 
on  the  city  treasury,  which  warrant  should  be 
signed  by  the  mayor  and  city  auditor.  Laws 
1885,  Act  No.  100,  p.  315,  created  certain  city 
oiBces,  prescribed  the  salaries  thereof,  and  pro- 
vided that  the  auditor  should  draw  warrants  on 
the  salary  fund  for  each  office  on  the  first  day 
of  the  month.  Held,  that  the  amendment  did 
not  except  warrants  for  salaries  from  the  re- 
quirement of  the  charter  that  warrants  be  sign- 
ed by  the  mayor  and  auditor. 

3.  Where  persons  who  believed  themselves  en- 
titled to  have  city  warrants,  for  salaries  as  city 
officers,  issued  to  them,  sought  by  writ  of  man- 
date to  compel  issuance  of  such  warrants,  and 
the  decision  of  the  court  was  that  they  were 
not  entitled  thereto,  and  subsequently  they 
sought  by  writ  of  mandate  to  compel  the  Loan 
Commissioners  of  the  territory  to  fund  under 
Act  Cong.  June  25,  1800,  c.  614,  26  Stat.  175, 
and  the  territorial  legislation  relative  thereto, 
warrants  for  salaries  issued  to  them  after  the 
judgment.  Held,  that  if,  notwithstanding  the 
adjudication,  the  warrants  in  question  were  gen- 
uine, outstanding  obligations,  the  duty  of  the 
Commissioners  to  fund  them  was  the  sole  ques- 
tion. 

4.  Where  a  city  charter  provided  that  war- 
rants of  the  city  must  be  si^ed  by  the  mayor 
and  auditor,  a  warrant  not  signed  by  the  mayor 
was  of  no  validity. 

5.  Where  a  city  charter  provided  that  war- 
rants of  a  city  should  be  drawn  on  the  city 
treasury,  and  a  warrant  was  presented  to  one 
who  had  none  of  the  funds  in  his  possession  or 
any  access  thereto,  there  was  not  such  a  pres- 
entation as  would  cause  the  warrant  to  bear 
interest  thereafter,  irrespective  of  whether  the 
one  to  whom  presentment  was  made  had  any 
claim  to  the  office  of  treasurer. 

Mandamus  by  the  Valley  Bank  to  compel 
the  Territorial  Loan  Commissioners  to  fund 
certain  city  warrants.  Writ  denied,  and  pro- 
ceedings dismissed.  ^  i 

Street  &  Alexander,  for  plaintiff.  Chas. 
Bowman,  for  defendants. 

DOAN,  J.  This  is  an  original  proceeding 
brought  in  tills  court  by  the  plaintiff  for  a 
penemptory  writ  of  mandamus  against  the 
Loan  Commissioners  of  the  Territory  to  com- 
pel them  to  fund,  under  the  provisions  of 
Act  Cong.  June  25,  1800,  c.  614,  26  Stat.  175, 
and  the  amendments  thereto,  and  the  acts  of 
the  Territorial  Legislature  based  upon  said 
act,  certain  indebtedness  of  the  city  of  Tomb- 
stone, evidenced  by  certain  warrants  held  by 
It  as  assignee  of  the  original  holders  thereof. 

In  substance,  the  complaint  sets  out  that, 
during  the  years  1801, 1802,  and  180:1,  various 
warrants  were  drawn  by  the  auditor  of  the 
city  of  Tombstone  upon  the  city  treasurer 
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for  the  payment  from  tlie  salary  fund  of  sal- 
aries due  various  officers  of  tliat  city;  that 
all  of  tlie  said  warrants  were  duly  presented 
to  the  citj-  treasurer,  and  by  that  officer  In- 
dorsed, "Presented  and  not  paid  for  want  of 
funds;''  that  all  of  said  warrants  have  been 
duly  assigned  to  the  piaintlflT,  who  la  now  the 
owner  and  holder  thereof;  that  none  of  said 
warrants  have  been  paid,  and  the  same  are 
now  evidences  of  valid  and  legal  Indebted- 
ness of  the  said  city,  and  are  fundable  under 
the  provisions  of  the  various  funding  acts  of 
Congress  and  of  the  territory;  that  by  said 
acts  it  is  made  the  duty  of  the  Loan  Commis- 
sioners to  provide  for  the  redeeming  and  re- 
funding of  said  city  indebtedness,  and  to  is- 
sue bonds  for  said  Indebtedness  in  exchange 
for  said  warrants  and  interest;  that  on  the 
17th  day  of  November,  1002,  the  plaintiff 
made  demand  on  the  defendants  that  they, 
as  the  Loan  Commissioners  of  the  Territory 
of  Arizona,  issue  bonds,  as  provided  by  law, 
in  exchange  for  said  warrants  and  Interest  as 
aforesaid;  that  the  defendants  have  failed 
hitherto  to  comply  with  said  request  and  de- 
mand, and  have  refused  and  now  refuse  so 
to  do;  plaintiff  therefore  prays  the  issuance 
out  of  this  court  of  a  writ  of  mandamus  di- 
recting and  requiring  the  defendants  as  the 
Loan  Commissioners  of  the  Territory  of  Ari- 
zona to  issue  bonds  for  said  indebtedness  in 
exchange  for  said  outstanding  obligations. 

To  this  the  Loan  Commissioners  answered 
that  on  the  17th  day  of  November,  ia02,  a 
petition  was  filed  with  the  said  commission 
by  tlie  plaintiff,  praying  for  the  refunding  of 
132  city  warrants  of  the  city  of  Tombstone, 
Ariz.,  alleged  to  have  been  Issued  by  the  said 
city  of  Tombstone  to  George  Bravln,  A.  B. 
Staniger,  W.  0.  Staehle,  and  R.  B.  Jackson 
for  salaries  as  city  officers,  and  offered,  upon 
the  funding  of  such  warrants  Into  territorial 
bonds,  to  surrender  the  same  in  exchange  for 
such  bonds:  that  on  the  20th  day  of  Novem- 
ber, 1!H>-',  the  city  of  Tombstone,  Ariz.,  Med 
with  the  Loan  Commission  its  answer  to  the 
said  petition,  demurring  to  the  jurisdiction 
of  tile  said  commission  to  try  the  question  of 
the  validity  of  the  alleged  city  warrants;  de- 
nying that  the  petition  stated  facts  suffi- 
cient to  authorize  the  said  commission  to 
fund  the  alleged  warrants;  alleging  that  the 
cause  of  action  had  been  barred  by  the  stat- 
ute of  limitations  of  Arizona;  denying  that 
the  snid  George  Bravin,  A.  B.  Stanlger,  W. 
('.  Staehle,  and  R.  E.  Jackson,  or  any  or  el- 
tiier  of  them,  held  the  offices  for  which  it  was 
alleged  in  said  i)etltion  that  said  warrants 
%vere  Issued,  or  any  office  in  said  city  of 
Tombstone,  at  any  time  after  April  1,  1891; 
averring  that  the  alleged  city  warrants  were 
never  assigned,  sold,  or  transferred  to  the 
petitioner,  the  Valley  Bunk,  and  that  said 
petitioner  had  no  interest  whatever  therein; 
averring  that  the  several  alleged  city  war- 
rants were  never  signed  nor  issued  by  the 
auditor  or  acting  auditor  of  said  city  of 
Tombstone,  and  that  none  of  said  warrants 


were  ever  indorsed  on  the  bade  thereof  "Pre- 
sented and  not  paid  for  want  of  funds"  by 
any  treasurer  or  acting  treasurer  of  the  said 
city  of  Tombstone;  alleging  that  on  the  ISth 
day  of  December,  1902,  the  Loan  Commis- 
sioners of  the  Territory  of  Arizona,  after  a 
full  hearing  of  the  petition  and  the  evidence 
offered  by  the  city  of  Tombstone  in  support 
of  its  said  answer,  refused  to  grant  the  peti- 
tion of  the  plaintiff,  and  denied  Its  applica- 
tion to  refund  said  city  warrants,  because  of 
the  legal  questions  as  to  the  validity  of  the 
said  warrants  thus  presented,  and  notified 
the  parties  that  such  refunding  was  declined. 

The  Loan  Commission  further  represented 
to  the  court  that  the  city  of  Tombstone  be 
made  a  party  defendant  to  this  action,  for 
the  reason  that  questions  as  to  matters  of 
fact  essential  to  the  final  determination  of 
this  matter,  and  affecting  the  substantial 
rights  of  the  plaintiff  and  the  said  city  of 
Tombstone,  were  raised  by  the  petition  and 
answers  in  the  case,  and  ask<>d  that  said  city 
of  Tombstone  have  Its  day  in  court  in  order 
that  such  facts  ma.r  be  ascertained. 

Thereafter,  on  the  10th  day  of  January, 
1003,  by  stipulation  of  the  several  parties.  It 
was  ordered  that  tlie  city  of  Tombstone  be 
made  a  party  defendant  in  this  action,  and 
tlie  cause  referred  to  a  referee  to  take  evi- 
dence on  the  questions  of  fact  and  report  to 
this  court  The  city  of  Tombstone  thereaft- 
er filed  an  answer,  and  alleged  by  way  of 
plea  In  bar  to  plaintiff's  cause  of  action  that 
the  several  causes  of  action,  and  each  of 
them,  stated  In  plaintiff's  complaint,  accrued 
more  than  four  years  prior  to  the  commence- 
ment of  this  action;  wherefore  defendant 
says  the  several  causes  of  action  are.  and 
each  of  them  Is,  barred  by  the  provisions  of 
paragraphs  29-54  and  2056  of  the  Revised 
Statutes  of  Arizona  of  1901;  and,  furtiier  an- 
swering, denies  that  said  warrants  were,  or 
any  of  them  was,  duly  Issued  and  signed  by 
the  mayor  or  city  auditor,  or  any  other  offi- 
cer, of  the  city  of  Tombstone;  denies  that 
said  warrants  are,  or  any  of  them  is,  an  out- 
standing obligation  of  the  city  of  Tombstone, 
or  were  such  on  or  before  the  Ist  day  of  Jan- 
uary, 1807;  denies  that  said  purported  war^ 
rants,  or  any  of  them,  have  been  assigned  to 
plaintiff  for  value;  denies  that  plaintiff  Is 
the  owner  and  holder  thereof  for  value;  al- 
leges that  during  the  year  18!)0,  and  until 
April  6,  1891,  the  said  A.  B.  Staniger  was  the 
city  auditor  of  the  city  of  Tombstone;  that 
from  that  date  the  said  Staniger  ceased  to  be 
the  city  auditor  of  the  city  of  Tombstone,  and 
for  all  time  since,  and  now,  the  duties  of  the 
office  of  city  auditor  have  been  performed 
by  other  persons;  that  the  said  Staniger, 
from  said  April  6,  1891,  has  not  acted  as  city 
auditor,  nor  attempted  to  act  In  that  capacity, 
nor  has  he  ever  discharged  any  of  the  duties 
of  that  office,  nor  attempted  so  to  do,  nor  had 
in  his  possession  any  of  the  books  or  iwpers 
of  that  office,  nor  made  any  claim  to  act  as 
such  officer;  that  during  the  year  1890,  and 
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Until  April  15,  1891,  the  said  R.  E.  Jaelcson 
was  the  city  treasurer  of  the  city  o(  Tomb- 
stone, and  that  the  said  Jacitson,  from  said 
15th  day  of  April,  1891,  has  not  acted  as  city 
treasurer,  nor  attempted  to  act  In  that  capac- 
ity, nor  has  he  ever  discharged  any  of  the 
duties  of  that  office,  nor  attempted  to  do  so, 
nor  had  in  his  possession  any  of  the  boolcs, 
moneys,  paiwrs,  or  insignia  of  said  office,  nor 
made  any  claim  to  act  as  such  officer,  but  for 
all  tlnie  since  tlie  said  15th  day  of  April, 
1891,  and  now,  the  duties  of  the  office  of 
city  treasurer  have  been  performed  by  other 
persons.  Defendant  further  alleges  that 
none  of  tlie  purported  warrants  were  issued 
or  signed  by  tlie  mayor  and  counterslgneil  by 
tlie  auditor,  or  issued  or  signed  by  any  officer 
of  the  city  of  Tombstone  authorized  to  sign 
the  same,  but  defendant  alleges  that  all  of 
said  purported  warrants  were  made  out  In 
the  handwriting  of  W.  C.  Stnehle,  and  signed 
by  A.  B.  Stanlger  some  time  during  the  year 
1S04,  long  after  the  time  which  they  each  re- 
si)ecti\'eiy  bear  date  and  purport  to  have  been 
signed,  and  at  a  time  when  neither  the  said 
Stanlger  nor  Jackson  was  holding,  occupying, 
or  enjoying,  or  attempting  to  hold,  occupy,  or 
enjoy  any  office  of  the  city  of  Tombstone,  or 
to  dlscimrge  any  of  the  duties  of  any  office 
of  the  city  of  Tombstone,  and  that  none  of 
tlie  said  purported  warrants  set  out  in  plain- 
tiff's complaint  bear  the  signature  of  the 
mayor  of  said  city,  as  required  by  law;  and 
defendant  alleges  that  said  purported  war- 
rants, and  each  and  all  thei-eof,  are  spurious 
and  fraudulent,  and  not  the  genuine  city  war- 
rants of  the  city  of  Tombstone,  and  constitute 
no  legal  evidence  of  indebtedness  against 
said  city.  Defendant  alleges  tliat  on  or  about 
the  2.".th  day  of  April,  1803,  the  said  Bravin, 
Htaulgcr,  Staehle,  and  Jackson  brought  tlieir 
several  actions  in  the  district  court  of  Co- 
chise county  against  the  mayor  and  common 
council  of  the  city  of  Tombstone,  which  sev- 
eral actions  were  entitled  and  numbered  as 
follows:  (Jeorge  Bravin  against  Tlie  Mayor 
and  Common  Council  of  the  City  of  Tomli- 
stone,  Xo.  1,718;  A.  B.  Stanlger  against  the 
same.  Xo.  1.721;  "W.  C.  Staehle  against  the 
same.  Xo.  1,722:  R.  E.  Jackson  against  the 
same,  Xo.  1,72.'5;  that  In  each  of  said  ac- 
tions plaintiff  asked  the  court  for  a  man- 
date commanding  the  said  defendants  to  is- 
sue to  them  severally  city  warrants  for  sal- 
aries; that  each  of  said  actions  was  tried  by 
the  said  district  court,  and  Judgment  was 
made  and  entere<l  In  each  of  said  actions  for 
and  In  favor  of  the  city  of  Tombstone,  which 
judgments  have  each  long  since  become  final, 
and  have  never  been  reversed  or  set  anide, 
and  they  are  now  each  in  full  force  and  ef- 
fect, and  defendant  tiierefore  pleads  those 
several  actions,  and  the  judgments  rendered 
therein,  as  estoppels  against  the  right  of  the 
said  Bravin.  Stanlger,  Staehle,  and  Jackson, 
or  their  assigns,  to  maintain  tills  action. 

The  application  to  fund  was  made  liy  the 
plaintiff,  claiming  to  be  the  owner  and  holder 


of  the  warrants,  the  same  having  been  as- 
signed to  it  by  the  original  holders.  This 
assignment  and  ownership  was  denied  in  the 
verifle<l  answer  of  the  defendant  the  city  of 
Tombstone,  and  tlie  evidence  presented  in 
the  record  not  only  fails  to  establish  such  as- 
signment and  ownership,  but  establishes  the 
contrary.  The  warrants  Introduced  in  evi- 
dence do  not  show  an  assignment  by  indorse- 
ment to  plaintiff.  They  are  drawn  restrict- 
ively  to  the  several  persons  named,  and  are 
not  made  payable  to  their  order.  Some  have 
the  name  of  the  payee  written  in  blank  on 
the  back,  and  some  have  no  indorsement  liy 
payee  whatever.  The  original  holders  of  tlie 
warrants,  as  witnesses  for  the  plaintiff,  testi- 
fied that  they  have  not  parted  with  their  in- 
terest in  the  same,  or  received  any  value  for 
a  transfer  of  such  interest.  That  leaves  the 
plaintiff  without  any  right  to  demand  the 
funding  of  said  warrants.  There  is  imposed 
on  the  I^an  Commission  no  duty  to  this 
plaintiff  to  fund  the  warrants,  even  if  the 
same  were  properly  fundable  on  presenta- 
tion and  demand  by  the  owner  or  real  party 
in  interest. 

The  warrants  are  presented  as  evidence  of 
municipal  indebtedness.  Act  Xo.  39,  p.  37, 
JjawH  1881,  which  for  brevity  is  herein  re- 
ferred to  as  "The  Charter"  of  the  city  of 
Tombstone,  only  authorized  the  incurring  of 
Indebtedness  in  a  certain  manner,  and  pro- 
vided for  tlie  creation  of  certain  offices  and 
the  appointment  of  officers  to  fill  such  of- 
fices, fixed  the  amount  of  the  salaries  and 
compensation  of  such  officers,  and  provided 
for  the  pa.vment  of  such  amounts  and  of  all 
other  indebtedness  of  the  city,  as  follows: 

Section  5  of  article  2  (page  41)  provides 
that:  "The  mayor  and  common  council  shall 
have  the  further  power,  by  ordinance,  to 
create  the  offices  of  city  attorney,  *  *  * 
city      assessor,     *     •     ♦     city     treasurer. 

*  •  •  and  such  other  offices  as  they  deem 
proper,  and  sliall  appoint  officers  for  such 
offices,  whose  duties,  powers  and  terms  of 
office  shall  be  prescribed  by  the  common 
council."' 

Section  2  of  article  9  fpage  70)  provides 
that:  "The  salaries  and  compensation  of  the 
city     attorney,     •     •     •     city     treasurer. 

•  •  ♦  assessor  •  •  •  and  all  otlier 
officers  appointed  by  the  ma.vor  and  common 
council  shall  be  fixed  by  said  common  coun- 
cil at  such  sums  or  amounts  as  they  may 
deem  just  and  equitable." 

Section  1  of  article  10  (page  71)  provides 
that:  "The  city  of  Tombstone  shall  not  lie, 
and  is  not  bound  by  any  contract,  or  in  any 
way  liable  thereon,  unless  the  same  Is  made 
in  writing  by  order  of  the  common  council, 
the  draft  thereof  be  apjiroved  by  tlie  com- 
mon council  and  the  same  onlere<l  to  be  and 
be  signed  by  the  mayor,  or  some  other  per- 
son, in  behalf  of  the  city." 

Section  17  of  article  10  (page  74)  provides 
that:  "All  claims  and  demands  against  the 
Bald  corporation  shall      *    *    *    be  present- 
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ed  to  the  council,  and  shall  be  by  them  re- 
ferred to  a  committee  on  finance,  •  •  • 
who  shall  examine,  audit,  or  allow  or  reject 
the  same  in  whole  or  in  part  subject  to  the 
approval  of  the  common  council.  •  •  • 
The  common  council  shall  thereupon  proceed 
to  consider  the  report  of  the  committee,  and 
the  claims  or  demands  presented,  and  shall, 
if  the  same  be  Just  and  legal,  order  the  same 
to  be  paid,  and  shall  require  the  auditor  to 
draw  a  warrant  upon  the  city  treasury  in 
favor  of  the  holder  of  such  claim,  or  demand 
for  the  amount  allowed;  such  warrant  shall 
be  signed  by  the  mayor  and  countersigned  by 
the  auditor." 

Section  18  of  the  same  article  further  (page 
74)  provides  that:  "No  suit  sliall  be  brought 
upon  any  claim  for  money  or  damages  against 
said  corporation  until  such  claim  or  demand 
has  l)een  presented  as  aforesaid  and  rejected 
by  the  common  council,  whole  or  in  part;  if 
rejected  in  part,  suit  may  be  brought  to  re- 
cover the  whole.  Nor  shall  suit  be  brought 
against  said  corporation  upon  any  such  claim 
or  demand  if  the  common  council  shall  al- 
low the  whole  of  such  claim  or  demand,  and 
shall  order  the  same  to  be  paid  as  hereinbe- 
fore required;  provided,  that  nothing  herein 
contained  shall  be  construed  as  to  deprive 
the  holder  of  any  claim  or  demand  t>t  his 
right  to  resort  to  a  suit  of  mandate  or  other 
proceeding  against  the  said  common  council, 
or  any  officer  of  said  city,  to  compel  them  or 
him  to  act  upon  said  claim  or  demand,  to 
draw  or  sign  such  warrants,  or  pay  the  same 
when  so  drawn." 

T'tuler  the  provisions  of  this  law  the  sal- 
aries for  the  officers  in  question  were  fixed 
by  the  common  council  and  paid  by  war- 
rants drawn  by  the  auditor  upon  the  city 
treasury,  which  warrants  were  signed  by  the 
mayor  and  countersigned  by  the  auditor. 

But  Act  Xo.  100,  p.  31.'),  Laws  188.',  amend- 
ed section  5  of  article  2  of  the  charter  to 
read  as  follows: 

"Section  1.  The  officers  of  the  city  of 
Tombstone  shall  be  the  mayor  and  common 
council,  •  •  •  one  treasurer,  who  shall 
receive  the  monthly  salary  of  fifty  dollars 
per  month;  one  city  attorney  who  shall  re- 
ceive the  monthly  salary  of  fifty  dollars  per 
month,  *  •  •  one  auditor,  who  •  •  • 
shall  receive  •  •  •  the  monthly  salary 
of  ninely  dollars;  one  assessor,  who  •  •  • 
shall  receive  a  monthly  salary  of  ninety  dol- 
lars.    •     •    • 

"Sec.  2.  The  auditor  of  the  said  city  of 
Tombstone  is  hereby  authorized  and  directed 
to  draw  warrants  on  the  salary  fund  for  each 
office  in  said  act  mentioned,  and  for  the 
amount  si)eclfled  in  said  act,  said  warrants 
to  be  drawn  on  the  first  day  of  each  month. 

"Sec.  3.  All  warrants  drawn  by  the  auditor 
for  salaries  as  provided  for  by  this  act,  sliall 
be  drawn  on  said  salary  fund,  and  if  at  any 
time  the  amount  of  money  in  said  fund  is 
Insufficient  to  pay  the  warrants  so  drawn 
upon  demand,  the  rnayo^  and  common  coun- 


cil of  said  city  are  hereby  authorized  and  di- 
rected to  transfer  from  the  general  fund  of 
said  city  to  said  salary  fund  so  much  money 
as  may  be  necessary  to  pay  said  warrants." 

This  act,  while  declared  to  be  an  amend- 
ment of  section  5  of  article  2  of  the  charter, 
also  (in  effect)  amends  section  17  of  article 
10  thereof  by  excepting  the  monthly  salaries 
of  the  officers  therein  mentioned  from   the 
claims  and  demands  dependent  upon  the  ap- 
proval of  the  finance  committee  of  the  com- 
mon council,  and  by  constituting  the  same 
Just  and  legal  demands  against  the  city,  for 
which,   instead  of  the  common  council   re- 
quiring the  auditor  to  draw  warrants  upon 
the  city  treasury  in  favor  of  the  holder  of 
such  claim  for  the  amount  allowed  as  pro- 
vided by  said  section  17,  the  auditor  Is  au- 
thorized and  directed  by  this  act  to  draw 
warrants  on  the  salary  fund  for  each  office 
on  the  first  day  of  each  month.    The  extent 
and  effect  of  this  amendment  is  to  fix  defi- 
nitely the  compensation  of  the  several  of- 
ficers, and  to  make  such  amounts  a  Just  aud 
legal  monthly  claim  against  the  city,  aud  to 
authorize  the  auditor  to  draw  a  warrant  for 
the  same  without  any  further  authority  or 
requisition  from  the  common  council.     But 
tliere  is  no  further  change  of  procedure  re- 
quired by  the  amendment,  and  nothing  in  it 
to  except  the  warrants  from  the  requirement 
made  of  all  warrants  that  they  be  slgne<l  by 
the  mayor  and  countersigned  by  the  auditor. 
A  refusal  of  the  mayor  to  sign,  or  the  auditor 
to  draw  or  countersign,  such  warraiits,  would 
entitle  the  claimant  to  his  relief  by  mandate 
under   the   provisions   of   section    18   above 
cited.    This  relief  the  original  holders  of  the 
warrants,   the  alleged  assignors   thereof   to 
the  plaintiff  herein,  sought  by  proper  action 
in  the  district  court  in  the  actions  al)ove  re- 
ferred to,  in  each  of  which  the  Judgment  of 
the  district  court  was  rendered  against  them 
severally  and  in  favor  of  the  city  of  Tonil>- 
stone.    These  Judgments,  having  never  been 
vacated,  set  aside,   nor  appealed  from,    re- 
main In  full  force  and  effect,  and  preclude 
the  parties  thereto  and  their  successors  in 
Interest  from  any  further  action  for  the  8ul>- 
Ject-matter  involved  therein.    The  matter  ad- 
judicated in  that  suit  was  the  right  of  the 
parties  to  receive  warrants,  such  as  the  ones 
purporting  to  be  herein  presented,  for  their 
services,  and  the  duty  of  the  city  of  Toml)- 
stone  or  its  officers  to  Issue  to  them  such 
warrants.     This   was  definitely  determined 
against  the  applicants  and  in  favor  of  the 
city.    The  Judgments  In  these  cases  have  ren- 
dered res  Judicata  the  question  of  any  duty 
resting  on  the  city  of  Tombstone  to  issue  to 
these  parties  warrants  such  as  those  present- 
ed herein  purport  to  be.    The  present  action, 
however,   is  an  action  brouglit  upon   what 
purport  to  be  such  warrants  that  are  allegetl 
to  have  been  Issued  thereafter  by  officers  of 
the  city  authorized  to  bind  the  city  by  their 
action.    If,  notwithstanding  the  adjudication 
of  its  duty  in  the  premises,  the  city  has  since 
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that  time  issued  such  warrants,  and  the  war- 
rants In  question  are  genuine,  bona  fide  war- 
rants of  the  city  of  Tombstone— outataudlng 
obligations  evidencing  a  municipal  indebted- 
ness—the duty  of  the  Loan  Oommlssloners  to 
fund  such  warrants  is  the  sole  que8ti<Mi  to  be 
determined  in  this  action. 

The  warrants  In  question  show  by  their 
form  thnt  the  signature  of  the  mayor  was 
contemplated,  the  warrants  being  drawn  with 
a  blank  space  for  the  name,  and  the  word 
"Mayor"  printed  thereunder.  They  appear 
from  the  evidence  to  have  been  executed,  so 
tar  as  they  have  been  executed,  by  the  par- 
ties interested,  after  such  parties  were  no 
longer  discharging  the  duties  of  the  offices  to 
which  they  claim  title,  and  when  they  were 
not  in  possession  of  the  supplies  or  funds  of 
the  city.  The  warrants  were  all  drawn  and 
countersigned  by  A.  B.  Staniger,  one  of  the 
interested  parties,  as  city  auditor,  upon  K. 
E.  Jackson,  another  Interested  party,  as  treas- 
urer, and  not  signed  by  the  mayor,  the  mayor's 
sigruature  being  left  blank  on  each  warrant 
In  question.  As  such  they  are  imperfect,  and 
do  not  constitute  any  evidence  of  Indebtedness 
against  the  corporation.  The  obligations  of 
u  corporation,  to  bind  the  corporation,  must 
be  executed  by  the  proper  officers  as  provided 
in  the  charter  of  such  corporation,  and,  even 
If  we  should  concede  Stanlger's  authority  as 
auditor  to  draw  the  warrants,  we  consider 
that  the  warrants,  to  have  a  binding  effect 
upon  the  municipal  corporation,  must  be  sign- 
ed by  the  mayor,  whose  signature  has  been 
made  a  necessity  by  the  charter  of  such  cor- 
poration to  every  warrant  or  evidence  of  in- 
debtedness against  the  same. 

It  is  stated  In  the  petition  that  the  amount 
of  the  principal  alleged  to  be  due  upon  said 
warrants  is  $9,242,  and  the  amount  of  the  In- 
terest due  thereon  is  $G,5(>0.  The  demand  for 
the  interest  is  based  upon  the  allegation  that 
the  first  of  said  warrants  was  dated  May  1, 
1801,  and  the  last  was  dated  January  1,  18£>1, 
and  that  all  of  said  warrants  were  presented 
to  the  city  treasurer  of  the  city  of  Tombstone, 
and  Indorsed,  "Presented  and  not  paid  for 
want  of  funds.  R.  E.  Jackson,  City  Treas- 
urer," and  that  all  of  said  warrants  are  now 
due  and  bear  legal  interest  from  the  time 
they  were  presented  to  the  city  treasurer  of 
the  city  of  Tombstone  for  payment  The  In- 
dorsements of  the  nonpayment  of  the  war- 
rants for  want  of  funds,  which  were  intend- 
ed to  authorize  the  drawing  of  interest  from 
the  dates  thereof,  have  not  been  dated,  and 
might  be  presumed  to  have  been  made  on 
the  dates  of  the  several  instruments,  but  the 
evidence  In  the  case,  even  as  presented  by 
the  plaintiff,  discloses  the  fact  that  the  war- 
rants were  not  drawn  until  the  year  1804, 
and  they  conld  not  have  been  presented  for 
payment  until  after  they  were  drawn.  Con- 
sequently such  presentation  was,  according  to 
the  evidence  presented  by  the  plaintiff,  some 
time  In  the  latter  i)art  of  185M.  The  evidence 
as   also  presented   by  the  plaintiff   further 


shows  that  E.  E.  Jackson,  who  signed  the 
warrants  as  city  treasurer,  was  not  the  act- 
ing city  treasurer  at  that  time,  and  that  he 
had  no  funds  belonging  to  tlie  city,  and  had 
not  had  such  funds  for  more  than  three 
years;  and  it  is  stipulated  between  the  par- 
ties, as  evidence  in  the  case,  that  during  the 
year  1894  the  functions  of  the  office  of  city 
treasurer,  and  the  receiving  and  disbursing 
of  the  public  moneys  belonging  to  the  city, 
and  the  other  duties  relating  to  said  office, 
were  performed  by  one  J.  W.  Bartholomew. 
The  evidence  tends  to  show  that  the  parties 
who  presented  the  waiTants  to  Jackson  for 
payment  at  that  time  knew  that  he  was  not 
acting  as  city  treasurer  and  had  no  funds  of 
the  city  treasury  in  his  custody,  and  that 
Bartholomew  was  at  that  time  and  during 
that  year  the  qualified  and  acting  city  treas- 
urer, having  in  charge  the  funds  of  the  city. 

It  is  evident  that  the  presentation  of  the 
warrants  to  Jackson,  and  theh-  nonpayment 
for  want  of  funds  at  a  time  when  he  had 
none  of  the  city  funds  In  his  possession  or 
under  his  control,  and  no  access  to  such  funds, 
or  any  thereof,  without  a  presentation  of  them 
to  the  qualified  and  acting  city  treasurer,  who 
had  control  of  the  city  funds,  from  which. 
If  at  all,  they  could  and  should  have  been 
paid,  was  not  such  a  presentation  as  would 
cause  the  warrants  to  bear  Interest  thereafter; 
and  this  without  considering  whether  or  not 
the  party  to  whom  they  were  presented  might 
have  had  some  claim  to  the  office  of  treasurer, 
or  to  be  entitled  to  the  emoluments  thereof. 

As  a  further  defense  the  defendant  pleads 
that  the  cause  of  action,  if  any,  accrued  more 
than  four  years  prior  to  the  institution  of  this 
suit,  and  invokes  the  statute  of  llmitotions. 
'ITie  determination  of  the  issues  heretofore 
considered,  being  decisive  of  the  case,  will 
render  an  examination  into  this  question  un- 
necessary. 

The  petition  for  a  peremptory  writ  of  man- 
damus is  denied,  and  this  proceeding  is  dis- 
missed. 

KENT,  C.  J.,  and  SLOAN  and  DAVIS,  JJ., 
concur. 


(•Ariz.  42) 
SAMTA  CRUZ  COUNTY  v.  BARNES  et  al. 
(Supreme  Court  of  Arizona.     March  20,  1004.) 

COUNTIES— BOARD  OF  SUPEBVl.SOKS — POWEBS — 
EMPLOYMENT  OF  rOUNSEL — ST  AT  LTE-S— CON- 
STRUCTION— ADOPTION  OF  FOREION  LEGISLA- 
TION— APPEAL — ASSIGNMENT   OF    EBBOHS. 

1.  One  who  demands  the  payment  of  a  claim 
against  a  county  must  show  some  statute  au- 
thorizini;  It,  or  some  contract,  express  or  Im- 
plied, from  which  it  arises,  which  itself  finds 
autiiority  of  law. 

2.  The  only  powers  possensed  by  county  boards 
of  supervisors  are  those  expressly  conferred  by 
statute,  or  necessarily  implied  therefrom. 

a.  The  adoption  of  a  statute  from  another 
state  adopts  with  it  the  construction  placed  up- 
on it  by  the  Supreme  Court  of  that  state  at 
the  time  of  such  adoption. 
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4.  Rev.  St.  1887,  par.  397,  subds.  15,  24,  are 
substantially  the  same  as  Comp.  Laws  1877, 
par.  216,  subds.  12,  17,  which  authorize  county 
boards  of  supervisors  "(12)  to  control  the  prose- 
cution or  defense  of  all  suits  to  which  the  coun- 
ty is  a  party" ;  "(17)  to  do  and  perform  all 
such  other  acts  and  things  as  may  be  necessary 
to  the  full  discharge  of  the  powers  and  juris- 
diction conferred  on  the  board."  Corresponding 
subdivisions  of  the  California  Political  Code  of 
that  date  are  identical  with  the  subdivisions 
quoted,  except  that  in  the  subdivision  corre- 
sponding with  17  the  word  "strictly"  appears 
before  necessary."  The  Supreme  Court  of 
California,  prior  to  the  adoption  of  the  sections 
by  Arizona,  had  construed  them  to  authorize  the 
board  of  supervisors  to  employ  counsel  other 
than  the  district  attorney  in  reference  to  suits 
commenced,  or  which,  in  the  nature  of  things, 
would  be  commenced,  by  the  county.  Held,  that 
under  the  construction  placed  on  the  8ecti<Mis  by 
the  California  court,  as  well  as  in  reason,  the 
county  board  of  supervisors,  on  motion  or  with 
the  consent  of  the  district  attorney,  have  the 
power,  if  they  find  it  necessary  or  advisable,  to 
employ  counsel  in  addition  to  the  district  at- 
torney to  protect  the  interests  of  the  county, 
not  only  in  the  conduct  of,  but  in  the  prepara- 
tion for,  any  litigation  to  which  the  county  may 
be  a  party. 

5.  Under  Rev.  St.  1901,  which  omitted  the  re- 
quirement of  Rev.  St.  1887,  par.  940,  that  an 
appellant  file  an  assi|:nment  of  errors  in  the 
lower  court,  but  retained  the  requirement  of 
paragraph  875  that  the  transcript  of  the  record 
contain  such  assignment,  it  is  not  necessary  to 
file  an  assignment  of  errors  in  the  lower  court, 
but  it  is  sufficient  that  the  errors  be  assigned 
in  appellant's  brief,  in  accordance  with  the  pro- 
visions of  paragraph  1586;  but  if  the  assi^- 
ment  is  filed  in  the  lower  court,  the  transcript 
must,  under  paragraph  1523,  contain  such  as- 
signment as  part  of  the  record. 

Appeal  from  District  Court,  Pima  County; 
before  Justice  Geo.  R.  Davis. 

Action  by  William  H.  Barnes  and  John  H. 
Martin,  copartners  under  the  firm  name  of 
Barnes  &  Martin,  against  the  county  of  Santa 
Cruz.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.     Affirmed. 

Fmnk  J.  Duffy,  Dist  Atty.  (Frederick  S. 
Nave,  of  counsel  and  on  the  brief),  for  ap- 
pellant.   Selim  M.  I<Yanklln,  for  appellees. 


DOAN,  J.  An  actl(Hi  was  brought  by 
Barnes  &  Martin,  attorneys,  against  the  cotm- 
ty  of  Santa  Cruz  to  recover  for  legal  services 
rendered  at  the  request  of  the  board  of  super- 
vlsoi-s  of  Santa  Cruz  county  before  the  Joint 
board  of  supervisors  of  Santa  Cruz  and  Pima 
counties  in  aiTauglng  the  bonded  indebted- 
ness of  said  county,  and  in  litigation  in  the 
district  court  in  regard  to  the  amount  of  the 
indebtedness  of  Pima  county  for  which  Santa 
Cruz  county  should  provide.  The  case  was 
tried  to  a  Jury,  and  from  a  Judgment  for 
plaintiffs  in  accordance  with  the  verdict  of 
such  Jury  the  county  appeals. 

There  were  several  minor  points  urged  by 
the  appellant,  some  of  which  are  not  sustain- 
ed, and  others  are  not  important.  Passing 
these,  the  case  presents  as  the  controlling  is- 
sue the  one  question  whether  the  board  of 
supervisors  have  authority,  under  our  stat- 
utes, to  employ  counsel  other  than  the  dis- 
trict attorney  to  render  professional  services 


to  the  county  In  a  civil  suit,  so  as  to  consti- 
tute a  fee  for  services  rendered  by  counsel 
thus  employed  a  legal  charge  against  the 
county.  As  a  rule,  one  who  demands  the 
payment  of  a  claim  against  a  county  must 
show  some  statute  authorizing  it,  or  some 
contract,  express  or  implied,  from  which  It 
arises,  which  itself  finds  authority  of  law. 
Irwin  T.  County  of  Yuba  (Cal.)  52  Pac.  33. 
The  only  powers  possessed  by  boards  of  su- 
pervisors are  those  expressly  conferred  by 
statute  or  necessarily  Implied  therefrom.  It 
is  urged  by  the  appellant  that  as  we  have 
taken,  with  but  few  changes,  our  statutes 
relative  to  county  government  from  the  Cali- 
fornia Code,  the  decisions  of  the  Supreme 
Court  of  that  state  on  practically  this  same 
question  under  identical  statutes  should  have 
controlling  weight  with  us.  The  true  doc- 
trine is  that  the  adoption  of  a  statute  from 
another  state  adopts  with  it  the  construction 
placed  upon  it  by  the  Supreme  Court  of  that 
state  at  the  time  of  such  adoption.  Ellas  v. 
Territory,  70  Pac.  605.  It  Is  necessary  to 
learn  at  what  date  the  adoption  by  us  was 
made  in  order  to  determine  what  construc- 
tion had  been  placed  on  this  statute  by  the 
decisions  of  the  Supreme  Court  of  California 
prior  to  that  time,  and  was  therefore  adopt- 
ed by  us  with  the  statute.  We  find  that 
subdivisions  15  and  24  of  paragraph  397  of 
the  Revised  Statutes  of  1887  are  substantial- 
ly the  same  as  subdivisions  12  and  17  of  para- 
graph 216  of  the  Compiled  Laws  of  1877. 
These  read  as  follows:  Comp.  Laws  1877, 
c.  9,  "Local  Administration  of  Counties,"  par. 
216:  "(12)  To  control  the  prosecution  or  de- 
fense of  all  suits  to  which  the  county  is 
a  party."  "(17)  To  do  and  perform  all  such 
other  acts  and  things  as  may  be  necessary 
to  the  full  discharge  of  the  powers  and  Ju- 
risdiction conferred  on  the  board."  And  are 
prac-tically  identical  with  the  corresponding 
subdivisions  of  the  section  for  county  govern- 
ment of  the  California  Political  Code  of  that 
date,  which  read:  "To  control  the  prosecu- 
tion and  defense  of  all  suits  to  which  the 
county  is  a  party."  "To  do  and  perform  all 
such  other  acts  and  things  as  may  be  strict- 
ly necessary  to  the  full  discharge  of  the  pow- 
ers and  Jurisdiction  conferred  on  the  board." 
There  have  been  some  Immaterial  alterations 
in  the  wording  of  tliese  sections  since  that 
time  in  both  the  Arizona  and  California  stat- 
utes, but  they  read  to-day  practically  as  they 
did  then,  and  the  exact  wording  of  the  Cali- 
fornia statute  prior  to  and  at  the  time  of  its 
adoption  by  Arizona,  and  also  at  the  time 
the  actions  were  brought  wherein  a  construc- 
tion was  placed  on  that  statute  by  the  Su- 
preme Court  of  California,  was  as  quoted 
herein.  This  construction  is  given  in  the 
case  of  Hornblower  v.  Duden,  33  Cal.  664,  In 
which  the  court  said:  "The  point  as  to  the 
power  of  the  board  to  employ  other  counsel 
than  the  district  attorney  is  answered  by  the 
case  of  Smith  v.  The  Mayor  of  Sacramento, 
13  Cal.  533,  and  nothing  need  be  added  to 
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what  is  there  said.  While  the  power  is  not 
expressly  conferred,  yet  it  Is  oljvlously  em- 
braced iu  the  general  power  'to  control  the 
prosecution  and  defense  of  all  suits  to  which 
the  county  is  a  party,'  which  we  construe  to 
mean  not  only  suits  to  which  she  is  a  party 
upon  the  record,  but  all  suits  in  the  prosecu- 
tion or  defense  of  which  she  has  or  is  sup- 
posed to  have  an  interest;  and  in  the  further 
power  'to  do  and  i)erform  all  such  other  acts 
and  things  as  may  be  strictly  necessary  to 
the  full  discharge  of  the  powers  and  Juris- 
diction conferred  on  the  board.'  Section  9, 
subd.  13.  There  are  a  variety  of  circum- 
stances under  which  the  interests  of  the 
county  might  be  neglected  or  wholly  sacri- 
ficed unless  the  board  has  authority  to  em- 
ploy other  counsel  than  the  district  attorney. 
*  *  *  The  business  in  hand  may  be  of  such 
magnitude  and  importance  as  to  demand,  on 
the  part  of  the  board,  In  the  exercise  of  such 
foresight  and  care  only  as  business  men  be- 
stow upon  important  matters,  the  employ- 
ment of  additional  counsel.  There  is  no  rea- 
son why  public  as  well  as  private  Interests 
should  not  be  subserved  by  the  employment 
of  several  coiusel,  when  the  exigencies  of  the 
case  are  such  as  to  demand  it.  In  the  Judg- 
ment of  prudent  men;  and  we  are  satisfied 
that  the  Legislature  has  not  been  so  unwise 
as  to  render  such  a  course  impossible.  Un- 
doubtedly, the  board  should  not  put  the 
county  to  the  expense  of  extra  counsel  un- 
less extra  counsel  is  needed.  The  presump- 
tion is  that  they  will  not;  but,  in  any  event. 
It  Is  a  matter  In  which  their  Judgment  and 
discretion  Is  not  open  to  review  by  the 
courts."  This  construction  is  approved  in  the 
case  of  Scollay  v.  County  of  Butte  (Cal.)  7 
Pac.  COl,  wherein  the  court  said:  "In  Horn- 
blower  V.  Duden,  35  Cal.  G64,  It  was  held, 
upon  the  authority  of  Smith  v.  Mayor  of 
Sacramento,  13  Cal.  533,  that,  while  the  pow- 
er to  employ  other  counsel  than  the  district 
attorney  to  commence  and  prosecute  suits  for 
tlie  county  was  not  expressly  conferred  on 
the  board  of  supervisors,  it  was  obviously 
embMiced  In  the  general  power  to  do  and 
perform  all  such  other  acts  and  things  as 
may  be  strictly  necessary  to  the  full  dis- 
charge of  the  powers  and  jurisdiction  con- 
ferred on  the  board,  and  in  the  power  to  con- 
trol the  prosecution  and  defense  of  all  suits 
to  which  the  county  is  a  party."  This  de- 
termines the  question  so  far  as  concerns  the 
construction  of  the  California  courts,  which 
we  adopted  with  the  statute.  This  construc- 
tion was  placed  upon  the  statute  in  cases  that 
arose  from  the  rendition  of  services  by  coun- 
sel other  than  the  district  attorney  in  refer- 
ence to  suits  either  commenced,  or  which,  in 
the  nature  of  things,  would  probably  be  com- 
menced, and  did  not  pass  upon  the  authority 
of  the  board  to  employ  counsel  other  than  the 
district  attorney,  at  a  monthly  salary,  to 
sit  with  them  to  furnish  legal  advice  to  them 
as  officers  of  the  county,  nor  the  right  of  the 
board  to  disregard  or  supersede  the  district 


attorney  as  the  law  officer  of  the  county,  and 
employ  other  counsel  to  transact  the  county 
business  in  his  stead.  Neither  do  we  con- 
sider either  of  those  questions  to  be  present- 
ed in  the  case  at  bar.  The  employment  in 
this  instance  was  made  by  the  board  of  su- 
pervisors either  on  the  motion  of,  or  with  the 
consent  of,  the  district  attorney.  The  serv- 
ices were  largely,  if  not  entirely,  rendered 
outside  of  the  county.  In  the  transaction  of 
business  of  very  great  importance,  and  that 
at  the  time  seemed  likely  to  result  iu  litiga- 
tion, and  in  reference  to  a  part  of  which  one 
suit  was  brought  which  was  defended  by  the 
plaintiffs,  the  appellees  herein.  We  not  only 
recognize  the  construction  by  the  Supreme 
Court  of  California  of  the  statutes  above  cit- 
ed as  controlling  with  this  Jm-lsdictlon  by  rea- 
son of  its  having  been  adopted  with  the  stat- 
utes by  our  legislature,  but  we  approve  it 
as  supported  by  the  better  reason  In  the  case. 
It  Is  and  should  be  the  law  that  the  super- 
visors of  the  county,  on  motion  of  or  with  the 
consent  of  the  district  attorney,  have  the 
power,  when  they  find  It  necessary  or  ad- 
visable, to  employ  counsel  in  addition  to  the 
district  attorney  to  protect  the  Interests  of 
the  county,  not  only  in  the  conduct  of,  but 
In  the  preparation  for,  any  litigation  to  which 
the  county  may  be  a  party. 

It  is  called  to  the  attention  of  the  court 
that  the  appellant  filed  no  assignment  of  er- 
rors in  the  lower  court,  and  that  no  such 
assignment  appears  in  the  transcript.  The 
Revised  Statutes  of  1887  required  the  appel- 
lant to  file  an  assignment  of  eri'ors  In  th0 
lower  court  (poragraph  040),  and  the  truri- 
script  of  the  record  to  contain  such  osalgij- 
ment  (paragraph  875).  The  revision  of  1901 
omitted  the  requirement  for  filing,  but  re- 
tained that  for  Including  In  the  transcript, 
the  assignment  of  errors.  Therefore,  under 
our  present  practice,  no  assignment  of  errors 
need  be  filed  in  the  court  below,  but  it  is 
sufficient  that  the  eiTors  be  assigned  in  appel- 
lant's brief  according  to  the  provisions  of 
paragraph  1580.  If  filed,  however,  in  the 
lower  court,  paragraph  l.ViS  requires  the 
traiLscript  to  contain  such  assignment  as  part 
of  the  record. 

No  error  appearing  in  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed. 

KENT,  C.  J.,  and  SliOAN,  J.,  concur. 


(8  Ariz.  M3) 
TAYLOR  V.  BURNS  et  al. 
(Supreme  Court  of  Arizona.     March  26,  1904.) 

POWERS— SALE   OF  MINING   CLAIMS— BIGHTS   OF 
PASTIES. 

1.  The  locator  of  certain  mininp  clnims  for  a 
consideration  of  .?!,  and  money  and  labor  there- 
tofore expended  and  of  labor  to  be  thereafter 
exi)ended  on  the  claims,  sold  them  to  plaintiff 
on  condition  that  he  should  pay  to  the  locator, 
whenever  he  should  negotiate,  sell,  or  place  the 
mines,  $4.5,000,  and  in  addition  thereto  one- 
eigbth  of  whatever  price  the  plaiutiS  might  be 
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able  to  sell  the  mines  for  in  excess  of  that  sum. 
The  agreement  also  provided  that  the  parties 
were  to  aid  each  other  in  the  negotiation  and 
sale,  and  the  locator  agreed  to  execute  any  deeds 
necessary  to  convey  a  good  title  to  any  pur- 
chaser. Held,  that  the  agreement  did  not  con- 
fer any  title  to  or  estate  in  the  mines  on  plain- 
tiff, but  amounted  merely  to  a  power  of  attor- 
ney to  sell,  revocable  at  the  will  of  the  locator. 

Appeal  from  District  Ctourt,  Cochise  Coun- 
ty; before  Justice  Doan. 

Action  by  Charles  M.  Taylor  against  Thomas 
Bums  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Barnes  &  Martin  and  D.  L.  Cunningham, 
for  appellant.    Herring  &  Sorin,  for  appellees. 


SLOAN,  J.  The  appellant  brought  suit  in 
the  court  below  against  the  appellees  to  quiet 
title  to  three  mining  chilms,  known  as  the 
"Victor,"  "Magnet,"  and  "Comet,"  situate  in 
the  California  mining  district,  in  Cochise 
county.  These  claims  were  located  on  the 
27th  day  of  February,  1900,  by  the  appellee 
Thomas  Burns.  On  November  9,  1001,  Burns 
conveyed  a  one-fourth  Interest  In  the  claims 
to  the  appellee  John  A.  Duncan,  and  on  the 
0th  day  of  March,  1003,  Burns  and  Duncan 
!  entered  into  an  agreement  for  the  sale  of  the 
claims  with  the  appellee  S.  R.  Kaufman,  as 
trustee.  The  appellant,  Taylor,  bases  his  title 
to  the  claims  upon  an  agreement  entered  into 
with  Burns  on  the  26th  day  of  March,  1901. 
This  agreement  is  as  follows: 
I  "This  Memorandum  of  Agreement,  made 
and  entered  Into  this  20th  day  of  March,  A. 
D.  1901,  by  and  between  Thomas  Burns  (a 
widower)  of  Cochise  County,  Arizona,  the 
party  of  the  first  part  and  Cliarles  M.  Taylor 
of  Tucson,  Arizona,  the  party  of  the  second 
part,  WItnesseth: 

"That  the  said  party  of  the  first  part  In 
consideration  of  the  sum  of  one  dollar  lawful 
money  of  the  United  States  of  America  in 
hand  paid,  the  receipt  whereof  is  hereby  ac- 
knowleilged,  and  for  the  further  considera- 
tion of  money  and  labor  heretofore  expended, 
and  of  labor  to  be  liereafter  expended  In  and 
uix»n  the  Magnet  Mining  Claim,  the  Comet 
Mining  Claim  and  the  Victor  Mining  Claim, 
situate  In  the  California  Mining  District,  in 
the  Chirlcahua  Mountains,  Cochise  County, 
Arizona  Territory,  sells  to  the  said  party  of 
the  second  part  the  said  mining  claims  upon 
the  terms  and  conditions  following,  to  wit: 

"The  said  party  of  the  second  part  shall 
pay  to  the  party  of  the  first  part,  whenever 
he  shall  negotiate,  sell  or  place  said  mines  to 
any  assignee  of  the  said  party  of  the  second 
part  Forty-Five  Thousand  DoUars  (?4r>,000.- 
00)  and  in  addition  thereto  one-eighth  (%)  of 
whatever  price  the  said  party  of  the  second 
part  may  be  able  to  sell,  place  or  negotiate 
the  said  mines,  for  a  consideration  in  excess 
of  said  $-l.">,000.00;  that  is  to  say  the  party 
of  the  second  part  Is  authorized  to  sell  and 
negotiate  the  said  mines  for  any  price  above 
the  sum  of  $45,000.00,  and  may  retain  out  of 


said  purhase  price  seven-elgbtbg  {%)  of  said 
selling  price  above  such  sum  of  $45,000. 

"The  said  parties  hereto  hereby  mutually 
agree  to  aid  each  other  In  the  negotiation 
and  sale  of  said  mining  claims,  to  the  end 
that  the  same  may  be  sold  and  the  consid- 
eration realized  as  quickly  as  possible.  And 
the  said  party  of  this  first  part  hereby  agrees 
to  execute  any  deed  or  deeds  or  conveyances 
that  may  be  hereafter  necessary  to  convey  a 
good  title  to  said  mining  claims  to  whomso- 
ever may  purchase  the  same. 

"This  contract  Is  to  take  the  place  of  and 
supersede  any  and  all  other  contract  or  con- 
tracts heretofore  made  by  said  parties  hereto, 
with  reference  to  said  mining  claims. 

"In  Witness  Whereof,  the  said  parties  have 
hereunto  set  their  hands  this  twenty-sixth 
day  of  March,  A.  D.  1901. 

"Executed  In  Duplicate. 

"[Signed]  Thos.  Burns. 

"C.  M.  Taylor." 

Upon  the  trial  of  the  action  the  court  ad- 
mitted this  agreement  in  evidence,  but  found 
that  It  vested  In  plaintiff  no  estate,  right,  or 
title  In  or  to  the  said  mining  claims,  and 
gave  Judgment  against  the  appellant  and  In 
favor  of  the  appellees,  quieting  their  title  In 
and  to  the  same. 

The  only  question  Involved  Is  the  construc- 
tion to  be  given  the  agreement  between  Tay- 
lor and  Burns.  The  contention  of  the  appel- 
lant is  that  the  agreement  amounted  to  a 
sale  to  him  of  the  mines  for  a  given  and 
valid  consideration  expressed  In  the  Instru- 
ment. The  contention  of  counsel  for  the  ap- 
pellees is  that,  from  the  Instrument  as  a 
whole.  It  clearly  amounts  to  nothing  more 
than  a  power  of  attorney  authorizing  Taylor 
to  negotiate  the  sale  of  the  claims  upon  the 
terras  stated  In  the  agreement,  revocable  at 
will.  Ufion  the  latter  contention,  It  was  ad- 
mitted by  the  appellant  that,  If  the  instru- 
ment was  revocable  at  the  will  of  Burns, 
such  revocation  was  made  by  Bums  on  Feb- 
ruary 27,  1003. 

It  Is  a  settled  rule  of  construction  of  In- 
struments of  this  character  that  the  Intention 
of  the  parties  must  govern,  as  this  inten- 
tion Is  evidenced  by  o  consideration  of  the 
entire  Instrument.  Svilliams  v.  Paine,  ICO  U. 
8.  76,  18  Sup.  Ct.  270,  42  L.  Ed.  658.  "The 
elementary  canon  of  interpretation  is  not  that 
particular  words  may  be  Isolatedly  consid- 
ered, but  that  the  whole  contract  must  be 
brought  into  view  and  Interpreted  with  ref- 
erence to  the  nature  of  the  obligations  be- 
tween the  parties,  and  the  Intention  which 
thoy  liave  manifested  In  forming  them." 
O'Brien  v.  Miller.  108  U.  S.  287,  18  Sup.  Ct. 
140,  42  h.  Ed.  460.  Tested  by  this  rule,  the 
agreement  cannot  be  coiistnied  as  a  convey- 
ance. For  a  consideration,  Burns  agreed  to 
sell  upon  certain  terms  and  conditions  ex- 
pressed. These  terms  and  conditions  were 
that  Taylor  was  empowered  and  authorized 
to  sell  and  negotiate  the  mines  for  any  price 
above  $'"OoO;    that,  upon  such  sale   being 
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made,  be  sbould  pay  to  Burns  $45,000  of  tbe 
purchase  price,  and  one-eigbtb  ot  the  excess 
of  the  purchase  price  over  and  above  $45,000, 
and  that  both  parties  should  aid  and  assist 
each  other  in  the  negotiation  and  sale  of  tbe 
claims,  in  order  that  they  might  quickly  be 
sold,  and  tbe  consideration  realized;  and  that 
further,  upon  said  sale.  Burns  should  execute 
any  deed  or  deeds  of  conveyances  that  might 
be  necessary  to  convey  a  good  title  to  tbe 
pure-baser  or  purcliasers.  It  will  be  noted  that 
Taylor  was  not  obligated  to  pay  any  sum  or 
sums  of  money  whatever.  There  is  nothing 
in  the  instrument  which  would  i)ermit  a  re- 
cover}' by  Bums  against  Taylor  of  any  part 
of  tbe  purchase  price.  Upon  no  theory  can 
the  instrument  be  construed  as  a  sale  in 
pnesentl.  As  an  agreement  to  sell  in  futuro, 
it  lacks  tbe  essential  element  of  mutuality, 
in  that  Taylor  was  not  obligated  to  pay  tbe 
purebase  price,  or  any  part  of  it,  or  even  to 
effect  a  sale.  Again,  tbe  instrument  express- 
ly provides  that.  In  case  Taylor  should  effect 
a  sale,  the  deed  of  conveyance  sbould  be 
made  by  Burns,  which  is  an  admission  that 
the  instrument  was  not  to  be  construed  as 
divesting  Bums  of  his  title,  and  that  a  con- 
veyance from  him  would  be  necessary  to  vest 
his  title  In  any  purchaser.  Not  only  does  the 
contract  fail  to  vest  any  title  In  Taylor,  but 
It  does  not  contemplate  that  Taylor  should 
ever  acquire  the  title.  It  merely  provides 
that  upon  the  contingency  of  a  sale  to  an- 
other, brought  about  by  his  efforts  or  tbe  Joint 
efforts  of  himself  and  Bums,  Taylor  sbould 
share  In  the  proceeds  of  such  sale.  Taking 
the  instrument  as  a  whole,  it  appears  that  it 
was  intended  merely  as  a  power  of  attorney 
authorizing  Taylor  to  effect  a  sale  of  tbe 
mines,  upon  the  terms  mentioned,  as  the  agent 
of  Bums.  Nor  is  this  power  of  attorney  one 
which,  in  legal  effect,  can  be  construed  as 
being  coupled  with  an  interest  in  the  mining 
claims,  so  that  it  could  not  be  revoked.  Tliere 
is  nothing  iu  tbe  instrument  which  evidences 
an  intention  that  Taylor  should  acquire  an 
Interest  in  the  premises  pending  a  sale  of  the 
same.  Mention  of  future  labor  as  part  con- 
sideration is  of  no  avail  as  conferring  an 
interest,  for  it  falls  to  bind  Taj-lor  to  per- 
form any  work;  nor  does  it  state  by  whom 
this  labor  was  to  be  performed,  when  it  was 
to  be  done,  or  of  what  It  sbould  consist.  It 
is  not  even  provided  that  Taylor  should  have 
any  right  of  possession  during  the  pendency 
of  the  sale,  or  should  pay  any  of  the  expense 
of  tbe  annual  labor  required  by  law.  Mani- 
festly the  only  interest  which  Taylor  acquired 
tmder  the  agreement  was  tbe  contingent  on« 
of  sharing  in  the  proceeds  of  the  sale  in  case 
be  should  effect  it.  The  interest  which  will 
render  tlie  power  of  attorney  irrevocable  must 
l(e  in  the  subject  of  the  power,  and  not  per- 
tain to  the  power  itself.  As  we  have  said, 
there  is  nothing  in  tbe  instrument,  taken  as 
a  whole,  which  gave  Taylor  any  interest  In 
tbe  mining  claims.  He  did  not  have  the  right 
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of  possession.  His  sole  interest  related  to 
the  consideration  or  proceeds  to  be  derived 
from  the  sale.  His  power  or  agency  was  not, 
therefore,  in  legal  contemplation,  one  coupled 
with  an  interest.  In  tbe  ease  of  Trickey  v. 
Crowe,  71  Pac.  868,  this  court  declared,  in 
speaking  of  a  power  of  attorney  coupled  with 
an  interest,  that  by  "such  interest  is  not 
meant  an  interest  in  that  which  is  produced 
by  the  exercise  of  power,  but  it  must  be  an 
interest  in  the  property  on  which  the  power 
is  to  operate";  and  further,  that  "the  au- 
thority to  sell  on  commission  is  not  an  au- 
thority coupled  with  an  interest"  We  bold, 
therefore,  that  tbe  agi-eement  did  not  confer 
any  title  to  or  estate  in  the  mines  in  question 
upon  Taylor,  and  that  tbe  findings  and  de- 
cree of  the  trial  court  are  correct. 
The  Judgment  will  be  affirmed. 

KENT,  0.  J.,  and  DAVIS,  J,,  concur. 


niCKS  V.  SOUTIIEKN  PAC.  CO. 
(Supreme  Court  of  Utah.     April  23,  1904.) 

INJCBY  TO  EMPLOY^— NEGLIGENCE— CONTBlbU- 
TORY  NEGLIGENCE— NEGLIGENCE  OF  , 

FELLOW  SERVANTS. 

1.  Defendant's  section  foreman,  when,  aa  he 
knew,  a  pausenger  train  was  about  due,  direct- 
ed plaintifF  and  the  other  memljers  of  the  crew  to 
put  two  rails,  weighing  (HX)  pounds,  on  a  hand 
car,  and  take  them  to  the  station.  On  arriving 
at  a  switch  the  crew  prepared  to  remove  the 
rails,  but  the  foreman,  in  an  excited  manner, 
told  them  to  go  on,  and  to  hurry.  This  was 
reijeated  at  the  next  switch,  though  a  passenger 
train  was  in  view,  running  40  miles  an  hour. 
Finally,  in  an  excited  manner,  he  told  them  the 
train  was  close  at  hand,  and  to  get  the  rails 
off.  As  the  men  had  bold  of  the  second  rail,  the 
foreman  cried  out :  "Throw  it  oflf.  There  will 
be  a  wreck."  Those  having  hold  of  it  at  tbe 
opposite  end  from  plaintiff  threw  it  off  before 
any  signal  was  given,  and  plaintiff,  not  having 
released  his  hold  at  the  same  time  as  the  others, 
was  thrown  and  injured.  The  train  ijassed  just 
after  tbe  band  car  was  removed.  Held,  that  the 
jury  were  authorized  to  find  that  the  injury 
was  caused  by  the  negligpnce  of  defendant, 
through  its  foreman,  and  that  plaintiff  was  not 
guilty  of  contributory  negligence,  as  matter  of 
law. 

2.  The  employer  is  liable  for  an  injury  to  an 
employ^  from  the  concurrent  negligence  of  the 
master  and  fellow  servants. 

Bartcb,  J.,  dissenting. 

Appeal  from  District  Court,  Weber  Coun- 
ty;  H.  H.  Rolapp,  Judge. 

Action  by  M.  W.  Hicks  against  the  South- 
ern Pacific  Company.  Judgment  for  defend- 
ant.    Plaintiff  appeals.    Reversed. 

J.  S.  Perry,  C.  C.  Ilicbai-ds,  and  A.  E. 
Pratt,  for  api)ellant.  Marshall  &  Royle,  for 
respondent. 

BASKIN,  C.  J.  This  is  an  action  to  re- 
cover for  an  injury  alleged  to  have  been  in- 
flicted upon  tbe  plaintiff  by  tbe  negligence 

**  2.  See  Master  and  Servant,  vol.  34,  Cent.  Dig.  ( 
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of  tlie  defendant.  In  whose  service  the  plain- 
tiff was  at  the  tline  the  Injury  was  received. 
It  appears,  In  substance,  from  the  evidence 
of  the  plaintiff,  to  which  no  objections  ap- 
pear to  have  tieen  made  by  the  defendant, 
and  which  was  pertinent  to  the  issues  In  the 
case,  that  on  the  day  of  the  injury  the  plain- 
tiff and  his  fellow  workmen,  while  engaged 
under  the  direction  and  control  of  the  de- 
fendant's section  foreman,  were  ordered  by 
said  foreman  to  place  on  a  hand  car  stand- 
ing upon  the  track  two  rails,  each  of  which 
being  about  30  feet  in  length,  and  weighing 
about  600  pounds,  and  run  the  hand  car 
northward  on  the  railroad  track  leading  from 
that  station  at  Ogden.  At  the  time  the  fore- 
man gave  this  order,  and  after  the  rails 
were  placed  uiwn  the  hand  car,  he  took  out 
his  watch,  and,  having  looked  at  It,  said: 
'Tush  out,  and  take  tliem  rails  to  the  sta- 
tion. It  is  nearly  train  time."  What  station 
the  rails  were  to  be  taken  to,  the  foreman 
did  not  mention.  In  obedience  to  the  or- 
der of  the  foreman,  said  employes  pushed 
the  hand  car  along  the  main  track  of  the 
railroad  for  a  coasiderable  distance,  to  the 
Chase  crossing,  at  which  place  there  was  a 
side  track  upon  which  the  band  car  could 
have  l)een  switched;  and  the  employes,  sup- 
posing that  the  rails  were  to  be  put  off  there, 
stopped  and  prepared  to  remove  them;  but 
the  foreman,  who  was  following  them  up. 
In  an  excited  manner  and  swinging  his 
arms,  shouted:  "What  In  the  hell  are  you 
stopping  there  for?  Go  on.  Hurry  up." 
Thereupon  the  employes  pushed  ahead  until 
they  reached  a  point  where  there  was  anoth- 
er side  track  upon  which  the  hand  car  could 
have  been  switched,  and  upon  reaching  that 
place  they  again  stopped  for  the  purpose  of 
removing  the  hand  car  from  the  main  track; 
liut  the  foreman,  who  was  still  following 
them,  In  the  same  excited  manner  as  before, 
ordered  them  to  go  on,  notwithstanding,  in 
the  meantime,  a  passenger  train,  a  consider- 
able distance  from  the  station  at  Ogden  was 
in  view,  and  approaching  at  the  rapid  rate 
of  speed  of  about  40  miles  an  hour.  In  obe- 
dience to  the  foreman,  after  the  employ^ 
had  moved  forward  some  distance,  they  were 
ordered  by  him  to  stop,  and  he  came  run- 
ning up.  and,  in  an  excited  manner,  said: 
"The  passenger  train  from  Ogden  is  close 
at  lianil.  It  was  due,  or  about  due,  when 
we  started,  and  when  1  looked  at  my  watch. 
Get  the  rails  off."  After  one  of  the  rails 
bad  been  thrown  off  the  car,  and  the  other 
one  had  been  lifted  on  one  of  the  car  wheels, 
and  the  plaintiff  and  his  co-workers  had  hold 
of  it,  the  foreman  yelled  out:  "Throw  it  off. 
There  will  be  a  wreck."  Whereupon  the 
parties  having  hold  of  the  opposite  end  from 
that  which  the  plaintiff  had  hold  of,  before 
any  signal  was  given,  threw  the  rail  off; 
and  the  plaintiff,  not  having  released  his 
hold  of  the  rail  at  the  same  time  that  the 
others  did,  was  thrown  down  and  injured 
by  the  rail  striidng  him  In  the  thigh.    The 


distance  from  which  the  hand  car  was  start- 
ed was  from  a  half  to  three-fourths  of  a  mile 
from  the  point  where  It  was  stopped  by  the 
order  of  the  foreman.  The  track  over  which 
It  was  pushed,  for  a  considerable  distance, 
was  on  an  up  grade;  and,  in  propelling  it 
with  the  heavy  rails  thereon,  and  owing  to 
the  hurry,  the  employ^  walked  rapidly,  and 
were  some  part  of  the  time  on  the  trot,  and, 
when  they  reached  the  point  where  the  ac- 
cident occurred,  they  were  "pretty  well  giv- 
en out  and  tired."  The  distance  from  the 
place  of  the  accident  to  the  station  at  Og- 
den Is  5.8  miles.  The  track  between  these 
places  is  straight,  and  a  train  could  be  plain- 
ly seen  most  of  the  way;  and,  when  the 
train  Itself  was  not  In  view,  the  smoke  from 
the  locomotive  could  clearly  be  seen,  and  It 
Indicated  the  movement  and  direction  In 
which  the  train  moved.  At  the  time  that  the 
rail  which  caused  the  Injury  to  the  plaintiff 
was  thrown  dovni,  the  train  was  about  1,500 
feet  away,  and  coming  at  a  rate  of  speed 
of  about  40  miles  an  hour,  and  was  In  close 
proximity  at  the  time  the  hand  car  was  re- 
moved from  the  track.  The  plaintiff.  In  an- 
swer to  the  following  question:  "What  length 
of  time  elapsed,  Mr.  Hicks,  from  the  time 
the  band  car  was  off  from  the  track,  so 
that  the  train  would  not  strike  It,  and  the 
time  when  the  engine  passed  where  the  hand 
car  had  been  at  the  time  of  the  accidents- 
said:  "Well,  they  had  Just  got  It  off.  They 
had  just  got  the  track  clear  when  the  shad- 
ow of  the  engine  came  over  me,  from  where 
I  was  laying."  At  the  close  of  platntiira 
evidence,  a  nonsuit  was  granted  on  the  de- 
fendant's motion.  The  granting  of  the  non- 
suit Is  assigned  as  error. 

In  support  of  appellant's  contention,  bis 
counsel  has  cited  the  case  of  Xorthern  Pac. 
Hy.  Co.  V.  Behllug,  6  C.  O.  A.  681,  57  Fed. 
1037.  The  facts  involved,  and  the  ruling  of 
the  court  thereon,  appear  in  the  following 
syllabus:  "A  section  foreman  in  charge  of 
a  hand  ear  was  Informed  by  the  crew  that  a 
train  was  approaching  from  behind,  but  he 
ordered  the  men  to  go  on  'pumping'  until 
be  told  them  to  stop.  He  delayed  giving  the 
order  until  the  train  was  so  close  that  the 
car  could  not  be  removed  from  the  track  in 
the  accustomed  deliberate  and  safe  manner, 
and.  In  the  haste  and  excitement  of  getting 
it  out  of  the  way,  one  of  the  crew  stumbled 
and  lost  his  hold,  by  which  the  car  was  pre- 
cipitated upon  another  of  the  crew.  Held, 
in  an  action  by  the  latter  against  the  rail- 
road company,  that  the  question  whether  the 
injury  was  due  to  negligence  of  the  fore- 
man was  for  the  jury,  and  the  court  prop- 
erly refused  to  direct  a  verdict  for  defend- 
ant. Coyne  v.  Railway  Co.,  10  Sup.  Ct.  382. 
133  U.  S.  370  [33  L.  Ed.  651],  distinguished." 
In  the  opinion  the  court  said:  "The  case  of 
Coyne  v.  Railway  Co.,  133  U.  S.  370,  10  Sup. 
Ct.  3812  [33  L.  Ed.  651],  Is  relied  upon  by  the 
plaintiff  in  error,  but  is  not  in  point.  In  that 
case  the  court  say  that  'the  Injury  to  the 
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plaintiff  was  not  caused  by  any  negligence 
ou  tlie  part  of  McCormicIc,'  tbe  foreman.  In 
Uils  case  ttie  jury  found  tbe  foreman  was 
guilty  of  negligence  in  not  giving  a  timely 
order  for  tbe  removal  of  the  hand  car  from 
tbe  traclc,  and  tbat  the  injury  to  tbe  plainttfT 
resulted  from  tbat  act  of  negligence.  In  tbe 
Coyne  Case  tbe  court  said:  'It  does  not 
appear  that  tbe  approaching  freight  train 
was  so  near  as  to  render  it  unsafe  for  Mc- 
Cormick  to  start  tbe  construction  train,'  and 
it  was  therefore  held  tbat  an  order  to  hasten 
tbe  loading  of  the  car  was  not  a  negligent 
act;  but  in  tbe  case  at  bar  tbe  jury  found 
tbat  tlie  foreman  was  guilty  of  negligence, 
not  in  giving,  but  in  delaying  to  give,  the 
order  for  tbe  removal  of  tbe  band  car  from 
tbe  track,  until  there  was  imminent  danger 
tbat  it  would  be  run  into  by  tbe  train  be- 
fore it  could  be  removed,  "nie  serious  con- 
sequences of  such  a  collision  were  barely 
averted  by  unusual  and  extraordinary  exer- 
tion on  tbe  part  of  tbe  crew.  Tbe  Jury  have 
found  tbat  this  dangerous  situation  was 
brought  about  by  tbe  negligence  of  tbe  fore- 
man, and  tbat  as  a  result  of  such  negli- 
gence the  plaintUr  sustained  the  injury  com- 
plained of."  The  syllabus  of  the  case  in  133 
U.  S.  370,  10  Sup.  Ct.  382,  33  L.  Ed.  «51,  dis- 
tinguished in  tbe  foregoing  case,  is  as  fol- 
lows: "The  plaintiff  was  a  laborer  or  con- 
struction baud,  under  a  construction  boss  or 
foreman  of  tbe  defendant  He  was  injured 
by  the  fall  of  a  steel  rail,  which  he  and  oth- 
er laborers  were  trying  to  load  from  tbe 
ground  upon  a  flat  car,  and  which  struck 
the  side  of  a  flat  car  and  fell  back.  The  neg- 
ligence alleged  was  tbat  the  foreman  moved 
out  tbe  construction  train  to  which  tbe  flat 
car  belonged,  in  the  face  of  an  approaching 
regular  freight  train,  to  avoid  which  tbe  la- 
borers were  burrj-ing  to  load  tbe  rails,  and 
tbat  he  failed  to  give  tbe  customary  word  of 
command  to  lift  the  rail  In  concert,  but,  with 
tbe  approaching  freight  train  in  sight,  and 
with  oaths  and  imprecations,  ordered  the 
men  to  get  the  rail  on  in  any  way  tliey  could, 
and  they  lifted  it  without  concert.  Held, 
that  whatever  negligence  there  was  was  that 
of  either  tbe  plaintiff  liimself,  or  his  fellow 
servants  who  with  him  had  hold  of  tlie  rail." 
The  facts  in  tbe  case  at  bar  were  more  fa- 
vorable to  tbe  plaintiff  than  the  facts  in 
Xorthern  Pacific  v.  Behllng,  supra.  The 
pending  case  is  also  distinguishable  from 
the  Coyne  Oise,  supra,  in  this:  The  fore- 
man, at  tlie  time  he  ordered  the  hand  car 
pushed  forward,  knew  that  the  passenger 
train  was  due,  and  also  knew  the  distance 
from  Ogden  to  the  point  where  the  accident 
occurred,  and  that  it  would  only  rcciuire  a 
few  minutes  for  tbe  train  to  run  that  dis- 
tance (at  tbe  rate  of  40  miles  an  hour,  it 
would  require  about  8  minutes),  yet  he  or- 
dered tbe  men  to  move  forward  with  tbe 
car;  and,  when  they  reached  the  first  switch, 
and  were  preparing  to  run  tbe  car  on  the 
side  track  there,  be^  in  a  viol^it  manner, 


ordered  them  to  proceed,  and,  when  they  bad 
reached  the  second  switch,  and  were  pre- 
paring to  run  tbe  car  into  the  side  track 
there,  be,  having  followed  them,  again,  in  an 
excited  and  violent  manner,  ordered  them 
forward,  notwithstanding  tbe  train  was  in 
full  sight,  and  approaching  at  tbe  rate  of  40 
miles  an  hour.  That  he  knew  at  tbat  time 
there  was  unusual  danger  from  tbe  approach- 
ing train  was  sliown  by  bis  violent  and  ex- 
cited manner,  and  it  was  recklessness  upon 
bis  part  to  order  tbe  employes  to  go  fur- 
ther. Tbat  tbe  point  from  which  the  band 
ear  was  started  to  tbe  point  where,  under 
tbe  order  of  tbe  foreman,  it  was  stopped,  be- 
ing from  a  half  to  three-quarters  of  a  mile, 
be  must  have  been  aware  of  tbe  patent  fact, 
at  tbe  time  he  gave  this  order  to  move  the 
hand  car,  tbat  it  would  require  extraordinary 
exertion  to  push  it  tbat  distance,  throw  off 
the  rails,  and  remove  the  hand  car  from  the 
main  track,  within  tbe  few  minutes  occupied 
by  tbe  passenger  train,  which  was  due  when 
tbe  band  car  was  started,  in  making  the  dis- 
tance from  Ogden  to  the  point  where  it  was 
finally  stopped.  Tbat  the  precipitate  and  rash 
haste  in  which  the  foreman  ordered  the  rail 
to  be  thrown  down  was  negligence  which 
materially  contributed  in  causing  the  injury. 

As  stated  by  Mr.  Chief  JusUce  Waite  in 
Grand  Trunk  Ity.  v.  Cummings,  106  U.  S. 
702,  27  L.  Ed.  2W,  "the  principle  is  universal 
tbat,  when  tbe  negligence  of  tbe  principal 
and  that  of  a  fellow  servant  together  pro- 
duce injury,  tbe  principal  is  liable  therefor." 
Pool  v.  Soutliem  Pac.  Co.,  20  Utah,  210,  58 
Pac.  32C;  Bailey's  Master's  Liability  to  Serv- 
ant, 430.  Therefore  tbe  contention  of  tbe 
respondent  tbat,  as  tbe  employes  who  pre- 
cipitately threw  the  rail  which  Injured  the 
plaintiff  were  his  fellow  servants,  tbe  de- 
fendant is  not  responsible,  is  not  tenable. 

The  respondent  also  contends  that  it  was 
negligence  on  the  part  of  tbe  plaintiff  not  to 
let  go  of  tbe  rail  as  the  rest  of  tlie  employes 
did,  as  by  doing  so  be  would  not  have  been 
injured.  Whether  he  was  negligent  Intbatre- 
gurd  was,  under  tbe  facts  disclosed,  a  ques- 
tion of  fact  for  tbe  jury,  and  not  for  tlie 
court,  as  a  matter  of  law,  to  decide,  for,  at 
the  time  the  rail  by  which  the  plaintiff  wus 
injured  was  being  held  by  the  employes,  the 
train  was  only  IJiOO  feet  away,  and,  at  tbe 
rate  of  speed  at  which  It  was  running,  would 
reach  tbe  bund  car  In  2.>i/^  seconds;  and, 
unless  the  hand  car  had  been  removed  with- 
in that  time,  a  collision  would  have  occur- 
red, and  the  lives  of  the  persons  on  the  pas- 
senger train  would  have  been  thereby  en- 
dangered. In  this  dangerous  emergency, 
which  arose  from  the  previous  reckless  or- 
ders of  tbe  foreman,  tbe  conduct  of  tbe  em- 
ployes cannot,  as  a  matter  of  law,  be  held 
to  have  been  negligence,  for  the  reason  that, 
as  the  circumstances  were  extraordinary,  it 
would  be  unjust  to  measure  their  couduct 
"by  tbat  of  a  prudent  man  unruffled  by  emer- 
gency."   Barrows  on  Negligence,  40;  Beacb 
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on  Contrfbntory  Negligence  (Zd  Eld.)  {{  40- 
42;  Mathews  y.  Daly-West  Mln.  Oi>.  (Utah) 
76  Pac.  722. 

The  respondent  also  contends  that  the  em- 
ploy68  "could.  In  a  moment  of  time,  have 
stepped  from  the  railroad  track,  and  have 
protected  themselves  from  any  danger  of 
persoual  injury  from  the  Ogden  train,  if 
there  had  been  any  danger,  and  that  there 
was  nothing  to  Justify  their  alarm  or  ex- 
citement, or  Justify  their  reckless,  careless, 
or  negligent  handling  of  the  rails,  whereby 
plaintiff  was  injured."  To  have  stepped  from 
the  railroad  track,  as  the  foreman  was  not 
attempting  to  flag  the  approaching  train,  and 
permit  the  threatened  collision,  would  have 
been  inexcusable.  Nor  is  the  contention  that 
there  "was  nothing  to  Justify  the  alarm  and 
excitement"  supported  by  the  facts  disclosed. 

The  evidence  introduced  was  sufficient  to 
support  a  verdict  for  the  plaintiff.  The  non- 
suit was  therefore  improperly  granted.  The 
judgment  is  reversed,  with  costs,  and  it  is 
ordered  that  the  case  be  remanded,  witli  in- 
structions to  the  court,  below  to  reinstate  the 
same  and  grant  a  new  trial. 


McCAIlTY,  J.,  concurs. 
sentB. 


BABTCH,  J„  dis- 


(27  Utah,  49«) 

GUTHEIIi  T.  GILMEB  et  aL 
(Supreme  Court  of  Utah.    April  22,  1904.) 

PABTNESSHIF— SCOPE  OF  BTTSINBSS— AXTmORITT 

or  PABTNER—KATIFICATION— NONSUIT 

—BBS  JUDICATA— LIMITATIONS. 

1.  Bev.  St  1898,  {  3181,  provides  that  a  Judg- 
ment of  nonsuit  may  be  enterpd  on  motion  of 
the  defendant  when  the  plaintift  fails  to  prove 
a  sufficient  case  for  the  jury,  and  in  certain 
other  cases.  Section  3182  provides  that,  in  ev- 
ery case  other  than  those  mentioned,  judgment 
must  be  rendered  on  the  merits.  Section  3189 
provides  that  a  final  judgment  dismissing  the 
complaint  does  not  prevent  a  new  action  for  the 
same  cause,  iinless  it  expressly  declares  that  it 
is  on  the  merits.  Held,  that  a  judgment  of 
nonsuit,  on  motion  of  the  defendant,  la  not  on 
the  merits,  so  as  to  bar  another  action  for  the 
same  cause. 

2.2  Comp.  Laws  Utah  1888,  i  3143,  provid- 
ed that  an  action  on  an  instrument  in  writing 
could  be  commenced  at  any  time  within  four 
years  from  the  time  it  accrued.  Act  March  20, 
1897,  extended  the  limitation  period  to  six 
years.  Rev.  St.  1898,  i  2484,  provides  that 
when  a  limitation  has  begun  to  run  before  the 
Revised  Statutes  go  into  effect,  and  a  limitation 
is  prescribed  in  the  Revised  Statutes,  the  time 
already  run  shall  l>e  deemed  a  part  of  the  lim- 
itation prescribed  by  the  Revised  Statutes. 
Held,  that  an  action  on  a  written  instrument 
accruing  within  four  years  prior  to  the  passage 
of  Act  March  20,  1897,  might  be  commoiced 
any  time  six  years  after  such  accrual. 

3.  Under  Rev.  St.  1898,  S  2893,  providing  that 
if  any  action  be  commenced  within  due  time,  and 
the  plaintiff  fail  otherwise  than  upon  the  mer- 
its, and  the  time  limited  shall  have  expired,  be 
may  commence  a  new  action  within  one  year 
after  the  failure,  where  a  judgment  of  nonsuit 
was  ren'dered,  and  on  appeal  affirmed  after  the 
expiration  of  the  limitation  period,  the  plaintiff 
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had  one  year  after  snch  affirmance  within  whldi 
to  commence  a  new  action. 

4.  Where,  in  the  caption  of  a  complaint,  the 
defendants  are  named  individually,  and  describ- 
ed as  copartners  doing  business  under  the  firm 
name  given,  though  it  is  alleged  in  the  body 
of  the  complaint  that  they  wer4  copartners,  the 
action  is  against  them  individuaOy,  and  not 
against  the  partnership. 

5.  Where  an  action  was  brought  against  part- 
ners individually,  and  the  evidence  showed  the 
partnership,  that  the  agreement  sued  on  was  en- 
tered into  oy  a  partner  for  the  partnership,  and 
that  one  of  the  partners,  who  alone  was  served 
with  process,  afterwards  ratified  the  agreement, 
he  waa  bound  thereby,  though  the  transaction 
was  entirely  outside  the  scope  of  the  partnership 
business. 

6.  Where  a  partner  entered  into  an  agreement 
for  the  firm  outside  of  the  scope  of  its  business, 
it  is  not  necessary,  in  an  action  thereon,  that  a 
ratification  be  established  by  direct  proof,  but 
it  may  be  inferred  from  the  general  course  of 
dealing  between  the  members  of  the  firm. 

7.  In  an  action  against  partners  on  their 
agreement  to  purchase  certain  mining  property, 
evidence  held  to  show  that  the  agreement  was 
ratified  by  the  partner  who  alone  was  served 
with  process  In  the  action. 

8.  Though  a  partner  was  without  authority  to 
make  the  agreement  which  he  did  for  the  pur- 
chase of  mining  property,  another  partner,  who 
joined  in  a  lease  of  the  property,  and  received 
the  rents  thereof,  and  other  benefits  of  the  trans- 
action, could  not  repudiate  the  contract,  so  as 
to  escape  the  liabilites  incurred  thereby. 

9.  Where,  in  an  agreement  for  the  purchase  of 
mining  property,  a  firm  agreed  to  pay  the  un- 
paid balance  of  the  purchase  price  from  the  pro- 
ceeds of  resale  of  the  property,  and  afterwards, 
without  making  any  attempt  to  sell  the  prop- 
erty to  any  one  else,  conveyed  it,  for  a  nominal 
consideration,  to  a  corporation  which  they  form- 
ed, having  thereby  intentionally  made  perform- 
ance of  the  contract  impossible,  they  are  liable 
at  once  to  their  vendor  for  its  breach. 

Bartch,  J.,  dissenting. 

Appeal  from  District  Ciourt,  Salt  Laka 
County;    S.  W.  Stewart,  Judge. 

Action  by  Kate  Gutheil,  administratrix; 
against  J.  T.  Gilmer,  O.  J.  Salisbury,  and 
another.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  Salisbury  appeals.  Af- 
firmed. 

The  plaintiff,  as  administratrix  of  the  es- 
tate of  Moroni  Williams,  originally  com- 
menced this  action  on  the  ISth  day  of  Oc- 
tober. 1899,  in  the  Third  Judicial  District 
court  of  this  state,  against  J.  T.  Gilmer, 
Monroe  Salisbury,  and  O.  J.  Salisbury,  co- 
partners doing  business  nnder  the  firm  name 
and  style  of  Gilmer,  Salisbury  &  (3o.  In 
the  year  19<X)  the  case  was  tried  by  the 
court  without  a  Jury.  After  plaintiff  bad  in- 
troduced her  evidence  and  rested,  O.  J.  Salis- 
bury, who  was  the  only  memt>er  of  the 
partnership  served  with  summons,  and  the 
only  defendant  who  answered  in  the  case, 
interposed  a  motion  for  a  nonsuit,  which,  so 
far  as  material  here.  Is  as  follows:  "Now 
comes  the  defendant  O.  J.  Salisbury,  and 
moves  the  court  tot  Judgment  of  nonsuit 
in  the  above-entitled  action  on  the  following 
grounds:    (1)  That  the  plalntUI  has  failed  to 

1 6.  Outhell  T.  Gilmer  et  aL,  O  Pac  m.  It  Utali. 
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j>roTe  a  sufiSclent  case  for  fbe  Jnry."  Then 
follow  apeclflcatlons  wherein  it  was  claimed 
the  evidence  was  Insufficient  to  sustain  a 
verdict  for  plaintiff.  T^e  court  sustained 
the  motion,  and  on  the  15th  day  of  June^ 

1900,  a  Judgment  of  nonsuit  was  entered, 
and  the  action  dismissed.  From  this  jud^r- 
ment  the  plaintiff  appealed  to  this  court  On 
January  3,  1901,  an  opinion  written  by  Mr. 
Justice  BARTCH  affirmed  the  Judgment  of 
the  trial  court  Guthell  t.  Gilmer  et  al., 
23  Utah,  84,  63  Pac.  817.    On  February  9, 

1901,  plalntur  again  commenced  an  action 
In  the  same  court  against  the  defendants 
above  named,  alleging  the  same  facta  plead- 
ed In  her  former  action.  The  complaint  in 
part  alleges  that  "the  said  defendants,  J.  T. 
Gilmer,  Monroe  Salisbury,  and  O.  J.  Sails- 
bury,  at  all  times  hereinafter  mentioned, 
were  partners  carrying  on  business  at  the 
city  and  county  of  Salt  Lake,  state  of  Utah, 
and  elsewhere,  under  the  firm  name  of  Gil- 
mer, Salisbury  &  Co."  It  is  further  alleged 
"that  on  the  20th  day  of  November,  1882, 
said  J.  T.  Gilmer,  thereunto  duly  authorized, 
entered  Into  and  executed  an  agreement  In 
writing.  In  the  firm  name  of  Gilmer,  Salis- 
bury &  Co.,  for  and  In  behalf  of  said  iirm, 
with  one  Maronl  Williams,  which  agreement 
Is  in  the  words  and  figures  as  follows: 

"This  agreement,  made  and  entered  Into 
this  20th  day  of  November,  1882,  between 
J.  T.  Gilmer,  Monroe  Salisbury  and  O.  J. 
Salisbury,  copartners,  and  doing  business 
under  the  firm  name  of  Gilmer,  Salisbury  & 
Co.,  parties  of  the  first  part  and  Moroni 
B.  Williams,  party  of  the  second  part,  Wlt- 
nesseth: 

"That  whereas,  the  said  party  of  the  sec- 
ond part  has  heretofore  conveyed  to  Monroe 
Salisbury,  one  of  the  parties  of  the  first 
part,  the  certain  mining  claim,  situated  in 
the  West  Mountain  Mining  District,  County 
of  Salt  Lake,  and  Territory  of  Utah,  known 
as  the  Peabody  mining  claim,  which  said 
conveyance  was  made  for  the  use  and  bene- 
fit of  the  said  firm  of  Gilmer,  Salisbury  & 
Co.,  the  said  parties  of  the  first  part  for 
the  purchase  price  of  $16,000.00:  And  where- 
as, the  said  parties  of  the  first  part  have 
already  paid  to  said  party  of  the  second  part 
on  said  purchase  price,  the  sum  of  $10,- 
500.00  the  receipt  whereof  Is  hereby  by  him 
acknowledged:  And  whereas,  the  said  pur- 
chase was  made  with  the  expectation  that  said 
parties  of  the  first  part  should  effect  a  sale  of 
said  mining  claim  to  third  parties,  and  pay 
the  balance  of  said  purchase  money  out  of 
the  proceeds  of  said  sale:  And  whereas, 
said  parties  of  the  first  part  have  not  yet 
^ected  such  sale: 

"Now,  therefore,  in  consideration  of  the 
premises,  and  of  one  dollar  by  each  of  said 
parties  to  the  other  In  hand  paid,  the  receipt 
whereof  is  hereby  by  each  acknowledged, 
the  said  parties  hereto  hereby  mutually  cov- 
enant, agree  and  bind  themselves  as  follows, 
to  wit: 

"(1)  The  bald  parties  of  the  Urst  part  will, 


out  of  the  proceeds  of  any  sale  which  they 
may  make  of  said  mining  claim,  pay  to  the 
said  party  of  the  second  part  the  sum  of 
$5,500.00,  being  the  balance  of  said  purchase 
price,  but  it  Is  understood  that  said  balance 
shall  not  bear  Interest  until  the  sale  has  been 
actually  completed  and  the  money  paid. 

"(2)  The  said  party  of  the  second  part 
hereby  releases  the  said  parties  of  the  first 
part  from  any  liability  or  obligation  to  pay 
said  balance  of  said  purchase  money,  except 
out  of  the  proceeds  of  a  sale  of  said  mining 
oroperty  to  be  effected  by  them. 

"(3)  It  is  understood  and  agreed  that  the 
said  parties  of  the  first  part  will  exert  their 
best  effoi-ts  to  make  a  sale  of  said  mining 
claim. 

"In  witness  whereof,  the  said  parties  have 
hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written.  Gilmer,  Salis- 
bury &  Co.    M.  K.  Williams." 

Indorsed  on  back:  "Agreement.  Ollmer, 
Salisbury  &  Co.  to  M.  R.  Williams.  Recorded 
at  request  of  J.  B.  Dooley,  December  26, 1882, 
4  p.  m..  In  Book  C  of  Mining  Claims,  Agree- 
ments, eta,  pages  630-1-2." 

Plaintiff  further  alleges  that  on  or  about 
April  20,  1S94,  the  defendants  sold  and  con- 
veyed the  Peabody  mining  claim  mentioned 
in  said  agreement,  and  received  the  purchase 
price  thereof;  that  defendant  O.  J.  Salis- 
bury, being  one  of  the  members  of  the  firm 
of  Gilmer,  Salisbury  &  Co.,  Joined  in  the 
sale  of  said  Peabody  mining  claim,  and  Join- 
ed in  and  executed  and  delivered  a  deed 
of  conveyance  for  said  Peabody  mining 
claim,  and  received  and  retained  a  part  of 
the  consideration  received  for  the  same; 
that  defendants,  nor  either  of  them,  have  not 
paid  the  amount  of  money,  or  any  part 
thereof,  for  said  mine,  agreed  to  be  paid  by 
virtue  of  the  agreement  above  set  forth, 
but  have  refused  to  pay  the  same,  or  any  part 
thereof.  Defendant  O.  J.  Salisbury  was  the 
only  defendant  served  with  summons,  and 
he  answered,  denying  the  material  allega- 
tions of  the  complaint  relied  upon  by  plain- 
tiff tor  a  recovery,  and,  as  an  affirmative 
defense,  pleaded  the  Judgment  of  nonsuit 
rendered  in  the  former  action  as  res  adju- 
dlcata  of  every  issue  of  law  and  fact  made  in 
this  case.  He  also  alleged  "that  the  cause 
of  action  attempted  to  be  stated  in  said 
complaint  was  barred  by  the  provisions  of 
section  104  of  the  Code  of  Civil  Procedure 
of  the  Ithen]  territory  of  Utah  [Comp.  Laws] 
1888,  S  3143,  prior  to  its  repeal,  and  is  barred 
by  the  provisions  of  section  2875,  subd.  2, 
Rev.  St  [1898]." 

The  record  shows  that  Gilmer,  Salisbury 
ft  Co.  was  a  partnership  formed  for  the 
purpose  of  carrying  the  United  States  mall, 
express  matter,  and  passengers.  The  part- 
nership was  composed  of  three  members, 
viz.,  J.  T.  Gilmer,  Monroe  Salisbury,  and  O. 
J.  Salisbury.  From  the  time  the  partner^ 
ship  was  formed,  In  18T0,  nntll  it  was  dis- 
solved, in  1892,  the  members  of  the  firm,  in- 
dividually and  Jointly,  were  engaged  quits 
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extensively  In  buying,  developing,  and  scll- 
iug  mines  and  niiuiug  claims,  and  in  promot- 
ing mining  enterprises,  in  this  and  adjoin- 
ing states.  Wlien  a  member  of  the  partner- 
ship purchased  a  mining  claim  on  his  own 
account,  and  for  himself  Individually,  be 
would  generally  draw  on  the  partnership 
fund  by  issuing  checks  thereon  in  the  lirni 
name  for  the  money  necessary  to  consum- 
mate the  deal,  and  then  the  firm  would 
charge  the  amount  to  his  personal  account. 
Ou  some  occasions  purchases  were  made  by 
one  member,  and  on  others  by  two  mem- 
bers, of  the  firm,  for  all  three,  and  each  mem- 
ber named  as  a  grantee  in  the  deed  of 
conveyance  taken  for  tlie  properties  so  pur- 
chased. Sometimes  notes  were  given  In 
the  name  of  the  firm  of  Gilmer,  Salisbury  & 
Co.  in  payment  for  mining  properties.  And 
there  is  evidence  in  the  record  that  the  part- 
nership, as  a  firm,  was  directly  engaged 
In  mining  business  at  the  time  the  contract 
under  consideration  was  entered  into. 
i  Mary  E.  Gilmer,  widow  of  J.  T.  Gilmer, 
testified,  in  part,  as  follows:  "It  was  my 
impression  that  Gilmer,  Salisbury  &  Co.  were 
in  partnership  business  in  Bingbara  [troper- 
tles  and  other  mining  properties.  I  know  it 
us  well  as  I  know  anything  that  I  did  not 
transact  myself.    That  is  as  far  as  I  could 


say. 


I  have  no  knowledge  of  it. 


or  a  record  of  It,  or  anything  of  that  sort." 
Isador  Morris  testified  that  "the  general 
repute  in  Bingham  district  from  '78  was  that 
they  [referring  to  the  partnership]  bought 
these  mines,  and  were  engaged  in  mining. 
I  meant  by  'general  repute'  tlmt  they  were 
doing  mining  bnsiness;  that  the  men  tliere 
at  Bingham  understood  these  parties  were 
doing  business  in  mining.  This  understand- 
ing at  Blngliam  that  they  were  doing  busi- 
ness as  partners  in  mining  ran  along  until 
they  Incorporate«L"  And  again  he  says: 
"I  had  mining  liusiness  with  the  firm  of 
Gilmer,  Salisbury  &  Co.  riglit  tliere  at  the 
Stewart  mine.  *  •  *  1  sny  now  that  I 
had  business  [referring  to  mining  business] 
with  tlie  firm  of  (iiluier,  Salisbury  &  (^o.,  the 
firm,  *  •  •  when  they  first  Iraught  the 
mine  [meaning  the  Stewart  mine]  from  Bates 
and  Egan,  it  was  Gilmer,  Salisbury  &  Co." 
Peter  Porter,  a  witness  for  the  defense, 
testified  in  part  as  follows:  "Q.  Do  you  know 
in  what  business  they  were  engaged  [refer- 
ring to  the  firm  of  Gilmer,  Salisbury  &  Co. I? 
A.  Well,  mining,  staging,  and  *  *  •  well, 
they  were  engaged  in  a  great  many  things." 
On  Decemlier  18,  1878,  a  corporation  was 
formed,  known  as  tlie  Stewart  Mining  Com- 
pany, with  a  capital  stock  of  00.000  shares, 
of  tlie  par  value  of  ?100  per  share.  Each  of 
the  members  of  the  partnership  of  Gilmer, 
Salisbury  &  Co.  subscribed  for  and  held  14,- 
333  shares  of  the  capital  stock  of  the  corpo- 
ration, and  each  of  them  was  made  a  direct- 
or in  the  corporation.  Defendant  U.  J.  Salis- 
bury filed  a  bond,  and  took  the  oath  of  otHce 
aa  director.     The  corporation  was  formed 


for  the  purpose  of  bu.vlng,  selling,  and  work- 
ing of  mines,  and  doing  a  general  mining 
business.  While  it  appears  that  the  busi- 
Kess  of  this  corporation  was  transacted  and 
carried  on  in  its  corporate  name,  yet  it  was 
in  fact  on  the  credit  of  the  firm  of  Gilmer, 
Salisbury  &  Co.  W^hen  the  foregoing  agree- 
ment, which  is  the  subject-matter  of  this 
suit,  was  entered  Into,  the  Stewart  Mining 
Company  commenced  working  and  develop- 
ing the  Peabody  mine  in  connection  with 
other  mines,  the  title  of  which  were  in  J.  T. 
Gilmer,  Monroe  Salisbury,  and  O.  J.  Salis- 
bury. On  April  28,  18S8,  the  Stewart  Min- 
ing Company  leased  its  property.  Including 
the  mines,  for  a  period  of  six  years,  in  wliich 
lease  J.  T.  Gilmer,  Monroe  Salisbury,  and  O. 
J.  Salisbury  joined  as  lessors;  and  all  mines 
owned  by  them  tliat  were  being  worked  by 
I  the  Stewart  Mining  Company,  including  the 
I  Peabody  mine,  were  Included  In  the  lease. 
In  1892  .T.  T.  Gilmer  was  taken  sick,  and 
soon  thereafter  died.  While  he  was  sick, 
and  not  expected  to  recover,  a  settlement  of 
the  partnership  was  had,  and  the  firm  of 
Gilmer,  Salisbury  &  Co.  was  dissolved.  O. 
J.  Salisbury,  on  this  point,  testified.  In  part, 
as  follows:  "We  had  a  partnership  settle- 
ment in  San  Francisco  immediately  before 
Gilmer's  death.  It  was  just  the  members  of 
the  partnership  composed  of  the  three  wlio 
had  the  settlement,  and  that  settlement  in- 
volved staging,  mining,  and  other  business." 
At  this  time  the  Stewart  Mining  Company 
had  been  conducting  its  business  on  the 
faith  and  credit  of  the  firm  of  Gilmer,  Salis- 
bury &■  Co.,  and  was  deeply  Involved  iu 
debt.  It  had  an  overdraft  at  Wells,  Fargo  & 
Co.'s  bank  of  over  ?190,000.  Each  mem- 
ber of  tlie  firm  in  the  settlement  assumed 
and  paid  one-third  of  this  Indebtedness. 
The  Stewart  Mining  Company  executed  and 
gave  its  promissory  notes  to  O.  J.  Salisbury, 
Monroe  Salisbury,  and  to  Wells,  Fargo  & 
Co.,  which  company  represented  the  inter- 
ests of  J.  T.  Gilmer,  for  the  amount  so  paid. 
On  April  20,  18S)4,  O.  J.  Salisbury,  Monroe 
Salisbury,  and  Mary  E.  (iiimer,  for  a  nomi- 
nal consideration,  deeded  to  the  Stewart 
Mining  Company  the  Peabody  mine,  men- 
tioned in  the  foregoing  agreement.  When 
the  notes  became  due  that  were  given  by  the 
SteAvart  Mining  Company  to  O.  J.  Salisbury, 
Monroe  Salisbury,  and  Wells,  Fargo  &  Co., 
for  the  ^liMi.OOO  that  had  been  paid,  they 
were  sued  on,  judgment  obtained,  and  the 
property  of  the  company,  including  its  min- 
ing claims,  was  sold  under  execution,  and 
bought  in  at  sheriff's  sale  by  defendant  O. 
J.  Salisbury;  and  thereafter,  on  Decemlier 
7,  18!Ki,  he  deeded  a  one-tliird  Interest  in 
the  property  so  purchase<l  by  him,  including 
a  one-third  Interest  In  the  Peabody  mine,  to 
Mary  E.  Gilmer,  the  consideration  mention- 
ed in  the  conveyance  being  $l.<i(i0.t>ti.  This 
conveyance  was  made  in  compliance  with  an 
agreement  had  with  Mary  E.  Gilmer  at  the 
time  she  deeded  a  one-third  interest  to  cer- 
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tain  mining  claims,  Including  the  Feabody, 
in  all  of  wiiich  Monroe  Salisbury  and  O.  J. 
Salisbury  each  owned  a  one-third  Interest,  to 
tlie  Stewart  Mining  Company,  April  20,  181)4. 
On  June  1.  1807,  O.  J.  SaiisbuiT  and  Mary 
E.  Gilmer  joined  in  a  sale,  and  conveyed  all 
the  property,  including  the  Peabody  mine, 
to  one  A.  Kiopenstine,  for  $100,000. 

The  Issues  herein  were  submitted  to  a  Ju- 
ry, who  returned  a  verdict  for  the  plalntiCt. 
Defendant  O.  J.  Salisbury  appeals. 

Dickson,  Ellis  &  Ellis,  for  appellant.  J. 
E.  Frick,  «.  M.  Sullivan,  and  D.  S.  Truman, 
for  respondent. 

MoCARTY,  .T.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

The  first  question  presented  by  this  appeal 
Is  that  of  res  adjudicata.  Appellant  contends 
that  this  action  cannot  be  maintained  for  the 
reason  tliat  the  questions  Involved  have  been 
litigated  and  adjudicated  In  a  former  action. 
The  Judgment  relied  upon  as  an  estoppel  in 
this  case  was  a  judgment  of  nonsuit,  and  not, 
as  contended  by  appellant,  a  Judgment  on  the 
merits.  Section  3181  of  the  Revised  Statutes 
of  18»8  provides,  so  far  as  material  here,  as 
follows:  "An  action  may  be  dismissed,  or  a 
Judgment  of  non-suit  entered  in  the  following 
cases:  •  •  *  (5)  By  the  court  upon  mo- 
tion of  the  defendant,  when  upon  the  trial 
the  plaintiff  fails  to  prove  a  sufficient  case  for 
the  jury."  Section  3182,  Rev.  St.  1888,  pro- 
vides as  follows:  "In  every  case,  other  than 
those  mentioned  In  the  last  section.  Judgment 
must  be  rendered  on  the  merits."  Section 
3189,  Rev.  St.  1898,  provides  as  follows:  "A 
final  Judgment  dismissing  the  complaint,  ei- 
ther l)efore  or  after  trial,  does  not  prevent  a 
new  action  for  the  same  cause  of  action,  un- 
less it  expressly  declares,  or  it  appears  by  the 
Judgment  i-oli,  that  It  is  rendered  upon  the 
merits."  It  will  be  observed  tliat  section  3182, 
Rev.  St.  1808,  in  effect,  provides  that  a  judg- 
ment of  nonsuit  entered  on  motion  of  defend- 
ant when  "the  plaintifT  falls  to  prove  a  suffl- 
dent  case  for  the  jury"  is  not  a  Judgment  on 
the  merits.  The  rule  thus  declared  by  our 
statutes  is  in  harmony  with  the  overwhelming 
weight  of  authority.  1  Freeman  on  Judg- 
ments, $  201.  Mr.  Black,  in  his  work  on  Judg- 
ments (2d  Ed.)  §  ($iK),  says:  "It  Is  a  settled 
and  Inflexible  rule  that  a  judgment  of  nonsuit 
Is  not  a  Judgment  upon  the  merits,  and  there- 
fore is  no  bar  to  anotlier  suit  upon  the  same 
cause  of  action."  And  again,  in  section  703, 
he  says:  "A  Judgment  of  dismissal  may  also 
be  asked  for  on  the  trial  at  the  conclusion  of 
the  phiintiff's  evidence  In  chief.  And  the 
granting  of  such  a  motion  can  liave  no  greater 
effect  upon  the  cause  of  action  than  an  in- 
voluntary nonsuit  entered  at  the  same  stage. 
Hence  the  cases  hold  that  the  dismissal  by  the 
court  of  an  action  at  law,  while  the  same  Is 
on  trial,  and  before  its  final  submission,  upon 
the  ground  that  plaintiff  has  failed  to  estab- 
lish his  cause  of  action,  is  not  a  final  deter- 


mination on  the  merits,  and  therefore  not 
pleadable  against  another  action  for  the  same 
cause."  In  A.  &  E.  Ency.  Law  (2d  Ed.)  801, 
this  same  rule  is  stated  as  follows:  "It  is 
well  settled  in  the  United  States  that  a  Judg- 
ment of  nonsuit,  or  in  the  nature  of  a  non- 
suit, is  not  an  adjudication  upon  the  merits, 
but  leaves  the  parties  in  the  same  condition, 
so  far  as  the  cause  of  action  is  concerned,  as 
though  no  action  had  ever  been  instituted,  and 
hence  cannot  constitute  res  adjudicata."  The 
docti-lne  thus  announced  in  the  text  is  sup- 
ported by  a  long  list  of  authorities  cited  in  the 
footnote,  which  we  deem  it  unnecessary  to 
reproduce  here.  In  the  case  of  Couch  v. 
Welsli,  24  Utah,  .36,  66  Pac.  600,  this  court 
held  that  an  Instruction  at  the  close  of  the 
plaintiff's  testimony  directing  a  verdict  for 
the  defendant  on  the  ground  of  failure  of 
pi-oof  Is  in  effect  a  nonsuit  McKay  v.  Ry. 
Co.  (Mont.)  31  Pac.  999.  Mr.  Spelling,  in  his 
work  on  Xew  Trial  &  App.  Proc.  |  3.52,  vol. 
1,  saj-s:  "Whether  plaintiff  takes  voluntary 
nonsuit,  or  be  nonsuited  on  motJon  of  defend- 
ant, the  judgment  should  be  of  nonsuit  and 
dismissal,  and  not  on  the  merits."  When 
plaintiff  at  the  former  trial  concluded  and 
rested  her  case,  two  courses  were  open,  ei- 
ther of  which  defendant  could  have  pursued 
if  he  was  confident  of  his  position  that  plain- 
tiff had  failed  to  prove  a  sufficient  case  for 
the  Jury.  One  was  a  submission  of  the  case 
on  the  merits  for  final  determination,  and 
thereby  obtain  a  judgment  that  would  l»e  a 
bar  to  another  action  for  the  same  cause;  and 
the  other  was  by  motion  for  Judgment  of  non- 
suit, which,  if  granted,  would  leave  the  par- 
ties in  the  same  situation  In  relation  to  the 
matter  in  controversy  as  they  were  before  the 
action  was  commenced.  The  defendant  hav- 
ing pursued  the  latter  course,  and  having  ob- 
tained a  Judgment  of  nonsuit,  nothing  was 
concluded  against  the  plaintiff,  except  to  stop 
the  further  progress  of  that  particular  action, 
and  the  way  was  left  open  for  plaintiff  to 
commence  another  suit  for  the  same  cause. 
Wood  v.  Ramond,  42  Cal.  643.  In  the  case 
of  Guramer  v.  Trustees,  etc.,  50  Wis.  247,  « 
N.  W.  885,  it  is  said  that  a  defendant  "should 
not  be  allowed  to  experiment  with  a  motion 
for  a  nonsuit,  and  obtain  the  opinion  of  the 
court  of  the  plaintiff's  case,  and,  if  he  fails 
in  his  motion,  then  go  to  a  full  trial  on  the 
merits  without  also  allowing  the  plaintiff,  if 
he  is  the  losing  party  on  the  hearing  of  the 
motion,  to  sue  over.  If  the  defendant  is  not 
bound  and  concluded  by  the  decision  of  the 
motion,  the  plaintiff  sliould  not  he;  and,  if 
the  rule  Is  adopted  that  a  nonsuit  granted  up- 
on the  motion  of  the  defendant  Is  a  bar  to  an- 
other action,  then  the  correlative  rule  should 
be  adopted  tiiat  a  decision  against  the  motion 
operates  as  a  judgment  for  the  plaintiff." 
The  rule  that  a  judgment  of  nonsuit  is  not 
a  Judgment  on  the  merits  Is  so  well  settled 
that  a  further  discussion  or  citation  of  author- 
ities would  seem  unnecessary. 
The  next  contention  of  appellant  Is  that  the 
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action  is  ban-ed  by  tbe  statute  of  limitations. 
llie  cause  of  action  accrued  April  20,  1804, 
the  date  on  -which  the  defendant  O.  J.  Salis- 
bury conveyed  bis  interest  in  the  Peabody 
mine  to  the  Stewart  Mining  Company.  Tbe 
statutes  of  this  state  (then  territory)  in  force 
at  that  time  provided  that  an  action  founded 
upon  an  Instrument  in  writing  could  be  com- 
menced any  time  within  forn:  years  from  the 
time  the  cause  of  action  accrued.  Section 
3143,  2  Comp.  Laws  Utah  1888.  Before  the 
limitation  period  fixed  by  said  section  3143 
had  expired  on  the  contract  under  considera- 
tion, the  Legislature,  by  an  act  approved 
March  20, 1897,  extended  the  limitation  period 
on  actions  of  this  character  to  six  years,  wliich 
gave  plaintiff  until  April  20,  1900,  in  which 
to  commence  her  action.  Section  2484,  Rev. 
St.  1898.  This  action  was  commenced  orig- 
inally October  13,  1S99,  which  was  within 
the  limitation  period.  A  Judgment  of  nonsuit 
was  rendered  against  plaintiff  July  17,  1900, 
which  Judgment  was  affirmed  by  this  court 
January  3,  1901.  Plaintiff,  under  section 
2893,  Rev.  St  1808,  bad  one  year  from  the 
time  the  Judgment  was  affirmed  in  which  to 
commence  a  new  action  on  tbe  same  cause 
of  action.  The  record  shows  that  this  action 
was  commenced  February  9,  1901,  which  was 
within  a  month  and  seven  days  after  the  for- 
mer case  was  disposed  of  by  this  court.  It 
will  therefore  be  seen  that  the  statute  of  lim- 
itations cannot  be  invoked  as  a  defense  in 
this  case. 

The  next  contention  of  appellant  is  that 
the  evidence  is  insufficient  to  support  the 
verdict,  In  this:  that  there  is  no  testimony 
whatever  showing  or  tending  to  show  that 
J.  T.  Gilmer  had  authority,  either  express  or 
implied,  to  bind  the  firm  of  Gilmer,  Salis- 
bury &  Co.,  or  the  defendant  O.  J.  Salisbuiy 
individually.  In  signing  the  contract  set  out 
in  the  complaint,  or  that  the  Peabody  mine 
ever  became  a  partnership  asset.  This  ac- 
tion is  brought  against  the  individual  mem- 
bers of  tbe  firm  of  Gilmer,  Salisbury  &  Co., 
and  not,  as  suggested  by  counsel  for  appel- 
lant In  their  brief,  against  tbe  partnership  in 
its  firm  name.  In  the  caption  of  tbe  com- 
plaint the  defendants  are  named  and  describ- 
ed as  J.  T.  Gilmer,  Monroe  Salisbury,  and 
O.  J.  Salisbury,  copartners  doing  business 
under  the  firm  name  and  style  of  Gilmer, 
Salisbury  &  Co.,  and  it  is  alleged  in  the  body 
of  the  complaint  that  defendants  at  all  times 
therein  mentioned  were  copartners.  It  was 
not  only  necessary  to  allege  this,  but  It  was 
inctunbent  upon  plaintiff  to  prove  a  partner- 
ship, in  order  to  show  authority  in  Monroe 
Salisbury  and  J.  T.  Gilmer  to  bind  O.  J.  Salis- 
bury in  tbe  transaetions  under  considera- 
tion. However,  the  action  Is  brought  against 
the  defendants  as  individuals,  and  not  as  a 
partnership.  13  Ency.  PI.  &  Pr.  850;  Da- 
vidson V.  Knox  (Cal.)  7  Pac.  413;  Feder  v. 
Epstein  (Cal.)  10  Pac.  785;  Parsons  on  Part- 
nership, §i  249,  250.  Therefore,  If  the  evi- 
dence shows  that  the  defendants  were  part- 


ners, and  that  the  agreement  under  consid- 
eration was  entered  into  for  and  on  behalf 
of  the  partnership,  and  O.  J.  Salisbury  after- 
wards ratified  and  adopted  what  had  been 
done  In  the  premises,  he  would  be  bound 
thereby,  even  though  the  transaction  was  en- 
tirely outside  of  the  scope  of  the  business  of 
the  partnership,  and  Gilmer,  In  the  first  in- 
stance, bad  no  authority  to  bind  tbe  firm  by 
signing  the  c-ontract.  Parsons  on  Partner- 
ship, i  148;  22  A.  &  E.  Ency.  Law,  130; 
Gutbeil  V.  Gilmer  et  al.,  23  Utah,  84,  63  Pac. 
817;  Dudley  v.  Llttlefleld,  21  Me.  418.  And 
It  is  not  Imperative  that  such  ratification  be 
established  by  direct  proof,  but  It  may  be 
inferred  from  the  general  course  of  dealing 
between  the  members  of  the  firm  in  relation 
to  buying  and  developing  of  mining  proper- 
ties prior  to  and  since  the  making  of  the 
contract  referred  to,  and  also  from  subse- 
quent transactions  in  relation  to  the  han- 
dling and  disposition  of  this  particular  piece 
of  property,  to  which  defendant  O.  J.  Salis- 
bury was  a  party.  1  Bates  on  Partnersbip, 
|§  363,  366;  AVheeler  v.  Rice,  8  Cusb.  (Mass.) 
205;  Wilcox  v.  Dodge,  12  111.  App.  517.  The 
record  in  this  case  shows  that  tbe  members 
of  the  firm  of  Gilmer,  Salisbury  &  Oo.  dealt 
exteusively  in  mines  In  this  and  adjoining 
states,  and  nearly  all  deals  of  this  character 
were  made  ou  the  credit  of  the  partnersbip, 
and  in  many  of  tbem  tbe  three  partners  bad 
a  Joint  and  equal  Interest  In  the  properties 
purchased.  On  this  point  O.  J.  Salisbury 
testified,  In  part,  as  follows:  "In  1878  and 
1879  I  was  not  giving  much  personal  atten- 
tion to  mining  enterprises  at  Bingham.  Mr. 
Gilmer  was  giving  the  Bingham  properties 
attention,  and  during  those  years  I  was  giv- 
ing attention  to  mining  enterprises  at  Dead- 
wood.  About  that  time  I  was  buying  min- 
ing properties  in  tbe  vicinity  of  Deadwood 
for  myself,  Mr.  Gilmer,  and  Monroe  Salis- 
bury, and  was  paying  for  the  properties  by 
drafts  on  Gilmer,  Salisbury  &  Co.  *  •  • 
The  drafts  which  I  have  testified  to,  that 
were  drawn  by  me  to  pay  for  interest  lu 
mines  which  were  acquired  by  me  in  tbe  Da- 
kotas — Deadwood — were  drawn  upon  the 
firm  at  Salt  Lake  City;  and  drafts  for  like 
purposes  were  drawn  by  me  upon  J.  B.  Hag- 
gin,  San  Francisco,  to  pay  for  interests  thus 
acquired  by  myself  and  J.  T.  Gilmer  and 
Monroe  Salisbury."  And  again  referring  to 
their  properties  in  the  Dakotas,  be  says:  "I 
knew  quite  a  numlier  of  these  claims  stood 
in  my  name,  and  whether  they  stood  lu  my 
brother's  or  Mr.  Gilmer's  name  I  don't  know. 
If  they  stood  in  my  brother's  name,  I  bad 
an  Interest  in  them,  and  those  that  stood  in 
my  name,  my  brother  and  Mr.  Gilmer  had 
an  interest  in,  and,  so  far  as  we  three  were 
concerned  at  that  time,  it  was  an  equal  in- 
terest. We  held  the  property  for  all  par- 
ties interested,  of  course.  So  far  as  the 
rights  of  myself,  my  brother,  and  Mr.  Gil- 
mer were  concerned,  we  each  had  an  e<jual 
share  in  it    They  were  purchased  and  paid 
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for  with  a  common  fund.  It  waa  the  com- 
mon Indr^btedness  of  all  three."  And  fur- 
ther he  says:  "The  members  of  the  firm 
drew  upon  Gilmer,  Salisbury  &  Co.,  as  a  con- 
cern, for  a  great  many  other  things  besides 
matters  pertaining  to  staging  or  a  purchase 
of  IndlTldoal  Interests  In  mines— for  our  lir* 
Ing  expenses,  and  for  any  -ventures  that,  aa 
indlTldualB,  we  might  have  gone  into— with 
the  condition  that  the  financial  condition  of 
the  company  would  Justify  it  We  never  did 
make  any  division  of  the  profits  otherwise 
than  in  that  way."  It  thus  appears  that, 
while  O.  3.  Salisbury  was  looking  after  the 
mining  interests  in  the  Dakotas,  J.  T.  Gilmer 
was  operating  and  dealing  in  mines  in  Bing- 
ham mining  district,  this  state.  Defendant 
O.  J.  Salisbury  testified  that  "there  was  no 
ditCerence  in  the  matter  of  any  authority  to 
buy  any  mines  either  In  Bingham  or  at  Dead- 
wood"  (Dakota).  He  also  testified  that  be 
"didn't  have  any  individual  Interest  in  any 
mines  at  Bingham  through  the  copartnership 
or  otherwise.  No  interest  other  than  my 
stock  in  the  Stewart  Mining  Company." 
When  the  Stewart  Mining  Company  was  in- 
corporated, the  Stewart  mine  and  mill,  in 
which  the  three  members  of  the  partnership 
owned  a  large  interest,  together  with  the  Con- 
stitution mine,  all  of  which  they  owned,  were 
accepted  as  full  payment  of  the  capital  stock 
of  the  corporation.  J.  T.  Gilmer,  without 
any  special  authority,  so  far  as  shown  by  the 
record,  transacted  the  business  connected 
with  the  promotion  of  this  enterplse  for  Mon- 
roe and  O.  J.  Salisbury.  He  signed  their 
names  to  the  articles  of  incorporation,  and 
later  on  entered  into  the  agreement  under 
consideration  for  the  Peabody  mine,  which 
bad  previously  been  deeded  to  Monroe  Salis- 
bury by  Williams,  who  was  one  of  the  par- 
ties to  the  agreement  under  consideration. 
During  their  mining  operations  in  Bingham, 
both  before  and  after  the  making  of  the  con- 
tract in  question,  J.  T.  Gilmer  and  Monroe 
Salisbury  purchased  about  20  mining  claims, 
and  in  each  case  Gilmer  and  the  two  Salis- 
bnrys  were  named  as  grantees  in  the  deeds 
of  conveyance  received  for  the  property  pur- 
chased. Most  of  these  deals  were  made  by 
Gilmer,  and  without  any  special  authority, 
so  far  as  shown  by  the  record,  from  his  as- 
sociates, Monroe  and  O.  J.  Salisbury.  The 
mines  so  purchased  were  afterwards  con- 
veyed, for  a  nominal  consideration,  to  the 
Stewart  Mining  Company;  O.  J.  Salisbury 
joining  in  the  different  conveyances  as  one 
of  the  grantors.  These  transactions  to  which 
O.  J.  Salisbury  was  a  party  not  only  tend  to 
■how  that  he  ratified  all  that  Gilmer  did  in 
making  the  numerous  deals  for  mining  prop- 
erties referred  to,  including  the  deal  for  the 
Feal>ody  mine,  but  when  considered  in  con- 
nection with  the  fact  that  it  is  admitted  that 
tbe  transactions  referred  to  were  practically 
all  made  on  the  credit  of  the  partnership, 
and  that  an  overdraft  of  more  than  $190,000, 
(bat  bad  been  incurred  in  a  mtuing  enters 


prise,  was  paid  by  tbe  tbree  membos  of  the 
partnership,  because  it  was  extended  on  the 
credit  of  the  firm,  is  strong  proof  that  Gil- 
mer liad  authority,  in  the  first  instance,  to 
bind  the  members  of  the  firm  by  these  trans- 
actions. Even  though  it  be  conceded  that 
Gilmer  had  no  authority  to  act  for  and  in  the 
name  of  the  firm,  or  the  members  thereof,  in 
making  the  deal  for  the  Peabody  mine,  and 
defendant  O.  J.  Salisbury  desired  to  escape 
the  responsibilities  of  the  transaction,  It  was 
incumbent  upon  him,  under  the  circumstan- 
ces, to  repudiate  the  deal  when  notice  was 
brought  home  to  him  of  what  had  been  done; 
but,  instead  of  doing  this,  he  Joins  as  a  les- 
sor in  a  lease  of  the  property  to  the  Bing- 
ham Mining  Company,  and  later  on  he  Joins 
with  Monroe  Salisbury  and  Mary  B.  Gilmer, 
widow  of  J.  T.  Gilmer,  in  a  conveyance  of 
this  same  property  to  the  Stewart  Mining 
Company,  a  company  in  which  he  and  his 
associates  held  43,000  of  the  60,000  shares  of 
the  capital  stock  of  the  corporation.  He  also 
Joined  in  paying  an  overdraft  of  this  com- 
pany which  Iiad  been  incurred  on  the  credit 
of  the  partnership,  and  accepted  the  notes 
of  the  company  therefor,  and,  when  the 
notes  were  sued  on,  and  merged  in  a  Judg- 
ment, and  the  property  of  the  company,  un- 
der execution,  was  advertised  for  sale, 
bought  it  in,  and  then  deeded  a  one-third 
interest  thereof  to  Mary  E.  Gilmer.  He  can- 
not thus  knowingly  ratify  and  accept  the 
benefits  of  the  transaction,  and  at  the  same 
time  repudiate  and  escape  the  responsibili- 
ties incurred  thereby.  Porter  t.  Curry,  50 
111.  319,  99  Am.  Dec.  620. 

Appellant  further  Insists  that,  as  the  rec- 
ord shows  that  the  Peabody  mine  was  con- 
veyed to  the  Stewart  Mining  Company  for  a 
nominal  consideration  only,  a  recovery  can- 
not be  had,  as  the  contract  provides  that  the 
balance  of  the  purchase  price  therein  mention- 
ed shall  be  paid  out  of  the  proceeds  of  any 
sale  that  may  be  made  of  the  property.  The 
record  shows  that  no  attempt  was  made, 
whatever,  to  dispose  of  this  mine,  except  to 
'  the  Stewart  Mining  Company,  which  company 
commenced  working  the  mine  about  the  time 
the  contract  was  entered  into,  and  was  one 
of  the  principal  mines  worked  and  developed 
by  that  company,  and  later  on  the  mine  was 
conveyed  to  the  company,  as  hereinbefore 
stated.  By  thus  conveying  the  mine  to  the 
Stewart  Mining  Company,  defendant  Salis- 
bury, by  his  own  intentional  and  delil)erate 
act,  made  the  performance  of  the  contract 
with  Williams  impossible  on  his  part  And 
the  rule  is  well  settled  that  when  a  party 
intentionally  makes  the  performance  of  a 
contract  on  his  part,  to  which  he  is  a  party, 
impossible,  the  other  party  may  at  once  bring 
an  action  against  him  for  a  breach.  Butrick 
T.  Holden,  8  Cush.  233;  Heard  v.  Bowers,  23 
Pick.  455;  Reusens  t.  Mex.  Nat  Const  Co. 
(C.  0.)  22  Fed.  522.  In  Wolf  v.  Marsh,  54 
Cal.  288,  the  action  was  upon  a  contract  in 
many  respects  similar  to  the  one  under  coit- 
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slderatlon.  The  first  part  of  the  contract 
was  in  the  form  of  a  promissory  note,  with 
the  following  condition:  "This  note  is  made 
with  the  express  understanding  that  if  the 
coal  mines  in  Marsh  Ranch  yields  no  profits 
to  me,  this  note  is  not  to  be  paid,  and  the 
obligation  herein  expressed  shall  be  null  and 
void."  Marsh  sold  the  coal  mines  in  the 
Harsh  Ranch  before  they  yielded  him  any 
profits,  whereupon  Wolf,  the  payee,  sued  K> 
recover  the  amount  due  under  tlie  contract. 
Marsh  defended  upon  the  theory  that  the 
conditions  of  the  contract  had  not  been  ful- 
filled, in  that  the  mines  iiad  not  yielded  any 
profits.  The  court,  in  the  course  of  the  opin- 
ion, says:  "Before  the  mines  Iiad  yielded  any 
profits  to  the  defendant,  he  sold  and  conveyed 
his  interest  in  them  to  a  stranger.  By  so 
doing  he  voluntarily  put  it  out  of  his  power 
ever  to  realize  any  profits  from  the  mines. 
However  great  the  yield  of  profits  from  them 
might  be  after  that,  they  could  yield  none  to 
him.  And  the  principle  is  elementary,  if  one 
voluntarily  puts  it  out  of  bis  power  to  do 
what  he  has  agreed  to  do,  he  breaks  his  con- 
tract, and  is  immediately  liable  to  be  sued 
therefor,  without  demand,  even  though  the 
time  specified  for  performance  has  not  ex- 
pired." This  same  principle  is  declared  in 
the  case  of  Dill  v.  Pope,  29  Kan.  289.  In  that 
case  Dill  gold  to  Pope  a  one-twelfth  Interest 
in  the  Colorado  gold  mine  for  a  certain  sum, 
one-half  of  which  was  paid  down,  and  the 
balance  was  to  be  paid  in  mineral  to  be  tak- 
en out  of  the  mine.  Before  any  minerals 
were  extracted  from  the  mine,  defendant 
Pope  sold  and  conveyed  to  a  third  party  all 
of  the  interest  In  the  mine  he  had  purchased 
from  Dill.  Dill  brought  suit  for  the  unpaid 
balance  of  the  purchase  price.  Pope  defend- 
ed under  the  claim  that  he  had  taken  no  min- 
erals out  of  the  mines,  and  hence  was  reliev- 
ed from  the  payment  of  the  balance  of  tlie 
purchase  price.  The  trial  court  ruled  with 
the  contention  of  the  defendant,  and  the  Ju- 
ry found  the  issues  in  his  favor,  and  Judg- 
ment was  rendered  in  accordance  with  the 
verdict.  In  passing  on  the  question,  the  Su- 
preme Court,  speaking  through  Mr.  Justice 
Brewer,  says:  "In  this  the  court  eiTed.  By 
selling  the  interest  he  had  purchased,  he 
IPopeJ,  holding  no  other  Interest  in  the  mine, 
and  having  no  c-outrol  or  rlgiit  to  work  it, 
disabled  himself  from  ever  complying  with 
this  condition.  The  moment  he  did  this  his 
conditional  liability  on  the  contract  for  the 
unpaid  balance  money  became  presently  due. 
This  is  upon  the  well-settled  principle  that  a 
party  to  a  contj-nct,  who  by  his  own  act  pre- 
vents the  happening  of  a  condition.  Is  estop- 
ped thereafter  to  say  that  such  a  condition 
Ims  not  happened.  Xo  party  to  a  contract 
can  interfere  to  prevent  the  performance  of 
any  condition,  and  then  claim  any  benefit  or 
escape  any  liability  from  the  failure  of  such 
performance."  The  facts  in  this  case  make 
a  much  more  conclusive  case  for  the  plain- 
tiff than  the  facts  in  either  of  the  cases  cited. 


O.  J.  Salisbury  and  his  partners  in  business 
acquired  the  legal  title  to^  and  got  possession 
of,  the  pi*operty  under  the  agreement,  and 
the  deed  therein  mentioned,  and,  for  a  nom- 
inal consideration,  disposed  of  the  mine  to  a 
corporation  of  which  they  were  In  control, 
and  owned  most  of  the  capital  stock,  O.  J. 
Salisbury  taking  the  initiative  and  leading 
part  in  the  transaction,  with  the  understand- 
ing that  he  would  subsequently  purchase  the 
entire  property  of  the  Stewart  Mining  Com- 
pany, including  the  Peabody  mine,  at  execu- 
tion sale  in  his  own  name  for  himself,  Mon- 
roe Salisbury,  and  Mary  E.  Gilmer,  which  he 
subsequently  did.  Afterwards  these  parties^ 
joined  in  a  deed,  and  disposed  of  the  proper- 
ty thus  acquired,  including  the  Peabody 
mine,  for  the  sum  of  ?100,000.  Therefore  it 
will  be  seen  that  the  property  was  eventually 
sold  few  a  valuable  consideration  by  these 
parties,  and  they,  liaving  accepted  the  bene- 
fits of  the  contract,  cannot  escape  the  liabili- 
ties imposed  by  its  terms.  In  other  words, 
they  could  not  by  a  circuitous  method  of 
dealing,  which  the  record  shows  was,  in  ef- 
fect, between  themselves,  appropriate  and 
dispose  of  the  property  as  their  own,  and  by 
the  same  series  of  transactions  release  them- 
selves from  the  liability  to  pay  the  balance- 
of  the  purchase  price. 

We  find  no  reversible  error  In  the  record,, 
and  the  judgment  is  therefore  afiirmed,  with 
costs. 

BASKIN,  C.  J.,  concurs.  BARTCH,  J.,, 
dissents. 


BOWMAN  et  al.  t.  BOWMAN  et  al.     (No. 

1,GD5.) 

(Supreme  Court  of  Nevada.    April  30,  1904.) 

APPEAL  —  ORDERS  APPEALABLE  —  ADMINISTRA- 
TION ACCOUNTS — NOTICE  OF  APPEAL— SCfFI- 
CIENCY— ATTORNEY'S    FEES— WHEN    ALLOWED. 

l.A  decree  in  a  probate  proceeding,  reading, 
"It  is  ordered,  adjudged,  and  deci-eed  that  the 
said  final  account  of  said  administrator  be,  and 
the  same  is,  settled,  allowed,  and  afiirmed."  is  a 
"decision  and  decree  allowing  a  final  account" 
of  an  administrator,  within  Comp.  Ijbws  IIKX),  J- 
3041,  which  authorizes  an  appeal  from  such  a 
decision  or  decree. 

2.  A  notice  of  appeal  stating  that  appellants 
apijealed  from  an  "order"  allowing,  settling,  and 
affirming  a  final  account  of  an  administrator: 
also  reciting  the  date  of  the  entry  of  the  docu- 
ment appealed  from,  and  the  amount  of  the  at- 
torney's fee  fixed  by  the  order,  which  was  ob- 
jected to — was  sufficiently  descriptive  of  the 
document  and  matter  appealed  from  to  meet  the 
requirements  of  Comp.  Laws  lilOO,  ft  3041.  au- 
thorizing an  appeal  Crom  the  "decision  and  de- 
cree" allowing.  A  final  account  of  an  administra- 
tor. 

3.  In  settling  the  final  account  of  an  adminis- 
trator an  attorney's  fee  for  procuring  letters- 
of  administration  cannot  be  allowed. 

Appeal  from  District  Court,  Washoe  Coun- 
ty; M.  A.  Murphy,  Judge. 

Judicial  settlement  of  the  final  account  of 
Jerome  Bowman,  administrator  of  the  estate- 
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of  Samuel  W.  Bowman,  deceased.  From  a 
decree  allowing  the  final  account,  William 
Bowman  and  others  appeal.    Reversed. 

Cbeney,  Massey  &  Smith,  for  appellants. 
Curler  &  King,  for  respondents. 

FITZGERALD,  J.  This  is  an  appeal  in  a 
probate  proceeding,  and  two  questions  are 
presented  for  decision:  First,  the  motion  of 
counsel  for  respondents  to  dismiss  the  ap- 
peal; and.  second,  can  a  fee  be  allowed  to  an 
attorney  for  procuring  letters  of  administra- 
tion for  a  successful  applicant  when  tliere 
is  a  contest  between  the  said  applicant  and 
another  for  the  position  of  administrator? 
On  the  motion  to  dismiss  the  appeal  counsel 
for  respondents  say  it  is  "upon  the  grounds 
that  the  adminitstrator  filed  his  final  account, 
and  petitioned  for  final  distribution,  and, 
after  hearing  the  evidence,  made  and  filed 
Its  decree  settling  said  accoimt  and  final  dis- 
tribution, and  no  appeal  is  taken  from  said 
decree;  that  the  appeal  should  be  taken  from 
the  decree  settling  the  final  accoimt  and  de- 
creeing final  distribution;  that  no  appeal  will 
iie  from  a  statement  of  facts  made  by  coun- 
sel, where  tliere  is  a  final  decree  settling  an 
administrator's  account  and  decreeing  final 
distribution  and  discharging  him  from  his 
trust.  The  appeal  must  be  taken  from  the 
decree  and  the  evidence  showing  the  facts 
which  the  court  found  in  making  said  de- 
cree." Counsel  then  cited  11  cases  in  sup- 
port of  their  contention.  We  have  carefully 
examined  all  the  cases  cited,  and,  without 
going  into  minute  detail  as  to  each  of  them, 
we  think  it  sufiicient  to  say  that  they  are 
not  in  point  In  the  case  imder  consideration. 
The  five  cases  cited  from  the  Ileiiorts  of 
California  go  to  the  point  that  under  the 
California  statute  regulating  appeals  an  ap- 
peal cannot  be  taken  from  an  order  of  a  pro- 
bate court  setting  aside,  or  an  order  refusing 
to  set  aside,  an  allowed  and  settled  account 
of  an  executor  or  an  administrator.  Those 
cases  are  doubtless  correct  under  the  Cali- 
fornia statute,  but  the  case  here  is  not  an 
appeal  from  such  an  order.  On  the  con- 
trary, the  api)eal  is  from  an  order,  decision, 
and  decree  allowing  and  settling  a  final  ac- 
count of  an  administrator;  and  we  think 
that  section  3041,  Comp.  Laws  1900,  express- 
ly authorizes  an  appeal  from  such  an  order, 
decision,  or  decree.  That  section  is  as  fol- 
lows: "Any  person  interested  In,  affected 
by,  and  aggrieved  at  the  decision  and  decree 
of  the  district  court  apitointing  an  executor 
or  administrator,  revoking  letters,  allowing  a 
final  account,  or  disallowing  It,  •  *  • 
may  appeal  to  the  Supreme  Court  of  the 
state,  to  be  governed  In  all  respects  as  an 
appeal  from  a  final  decision  and  judgment  In 
an  action  at  law."  The  decision  and  decree 
appealed  from  is  in  the  parts  material  to  the 
question  in  controversy  as  follows:  "Jerome 
Bowman,  administrator  of  the  estate  of 
Samuel  W.  Bowman,  deceased,  having  on  the 
10th  day  of  September,  1U03,  rendered  and 


filed  herein  a  full  account  and  report  of  his 
administration  of  said  estate,  which  account 
was  for  a  final  settlement,  and  having  with 
said  account  filed  a  petition  for  the  final  dis- 
tribution of  said  estate,  and  said  account  and 
petition  this  day  coming  on  regularly  to  be 
heard,  proof  having  been  made  to  the  satis- 
faction of  the  court  that  the  clerk  had  given 
notice  of  the  settlement  of  said  account  and 
the  hearing  of  said  petition  in  the  manner 
and  for  the  time  required  by  the  statute  in 
such  case  made  and  provided,  and  It  appear- 
ing that  said  account  Is  in  all  respects  true 
and  correct,  and  that  it  is  supported  by  prop- 
er vouchers,  Cheney,  Massey  &  Smith  filed 
objections  to  the  allowance  of  the  attorney's 
foes,  and  the  court,  having  heard  the  proofs 
as  regards  the  attorney's  fees  of  Benj.  Cur- 
ler, attorney  for  said  estate,  made  an  order 
that  said  Benjamin  Curler  be  and  he  Is  al- 
lowed $3,765.47  for  all  services  rendered 
and  to  be  rendered  In  said  estate;  and  the 
court,  having  heard  the  proof  as  regards  the 
fees  of  F.  II.  Norcross  as  attorney  for  the 
absent  and  minor  heirs  of  said  estate,  to  wit, 
Ida  Bowman,  Sarah  Spory,  Mahlon  H.  Bow- 
man, Amanda  Bowman,  Mary  Bohland,  Sam 
B.  Bowman,  and  Catherine  Bowman,  who 
is  of  unsound  mind,  and  Anna  Bowman, 
minor,  entered  an  order  that  said  F.  H.  Nor- 
cross be  allowed  the  sum  of  five  hundred 
dollars  attorney's  fees  in  representing  and 
acting  for  the  hereinbefore  described  absent 
and  minor  heirs,  and  that  the  said  amount 
of  five  hundred  dollars  be  deducted  from  the 
amount  to  be  distributed  to  the  said  heirs; 
that  the  estimated  expenses  of  clo^ng  said 
estate  will  be  the  sum  of  ten  dollars;  that 
the  residue  of  money  now  in  the  hands  of 
said  administrator  Is  the  sum  of  $3,623.32; 
and,  it  api>earing  that  all  claims  and  debts 
against  mid  decedent,  all  taxes  on  said  es- 
tate, and  all  debts,  expenses,  and  charges  of 
administration  have  been  fully  paid  and  dis- 
charged, and  that  said  estate  Is  ready  for 
distribution  and  In  a  condition  to  be  closed: 
It  is  ordered,  adjudged,  and  decreed  that  the 
said  final  account  of  said  administrator  be, 
and  the  same  is,  settled,  allowed,  and  ap- 
proved as  per  the  orders  hereinbefore  men- 
tioned, and  that  the  residue  of  said  estate 
hereinafter  particularly  described,  and  any 
other  property  not  now  known  or  discovered 
which  may  belong  to  the  said  estate,  or  in 
which  the  said  estate  may  have  any  interest, 
be,  and  the  same  is  hereby,  distributed  as 
follows,"  etc.  This  decree  was  filed  on  the 
17th  day  of  Xovember.  1903,  and  its  language 
is,  "It  is  ordered,  adjudged,  and  decreed 
that  the  said  final  account  of  said  adminis- 
trator be,  and  the  same  Is,  settled,  allowed, 
and  afllrmed."  This  language  gives  the  docu- 
ment the  full  character  of  a  "decision  and 
decree  *  •  *  allowing  a  final  account," 
and  such  as  that  for  which  the  statute  pro- 
vides an  appeal. 

The  notice  of  appeal  Is  as  follows:    "To 
the  Above-Named  Claimants  and  Respond- 
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ents,  and  Messrs.  Curler  &  King,  tbeir  At- 
torneys: You  will  please  take  notice  that  tlie 
contestants  and  appellants  in  the  above-en- 
titled action  liereby  appeal  to  the  Supreme 
Court  of  the  state  of  Nevada  from  the  order 
therein  entered  in  said  district  court  on  or 
about  November  17,  1903,  allowing,  settling 
and  confirming  the  report  and  final  account 
of  said  administrator,  and  authorizing  and 
allowing  the  said  administrator  to  pay  the 
attorney  of  said  estate  for  bis  services,  as 
attorney  for  said  estate,  the  sum  of  $3,765.47, 
and  ordering  said  estate  to  l>e  distributed  In 
accordance  with  the  petition  of  said  admin- 
istrator. Dated  December  8,  1903.  Cheney, 
Massey  &  Smith,  Attorneys  for  Contestants 
and  Appellants."  True,  the  notice  of  appeal 
states  that  the  appeal  is  from  the  "order," 
not  decision  or  decree,  "entered  •  •  •  on 
or  about  Noveml)er  17,  1903,  allowing,  set- 
tling, and  confirming  the  report  and  final 
account  of  said  administrator,"  etc.  We 
think  no  one  could  have  been  misled  by  the 
notice  of  appeal  having  the  word  "order"  in- 
stead of  "decision  and  decree."  The  date 
of  the  document  appealed  from,  to  wit,  17th 
day  of  November,  1903,  was  referred  to  in 
the  notice,  and  the  amount  of  the  fee  ap- 
pealed from,  to  wit,  $1,000,  was  stated. 
There  was  no  other  order,  decree,  or  decision 
filed  on  or  about  the  time  mentioned.  The 
notice  of  appeal,  though,  indeed,  not  follow- 
ing the  exact  language  of  the  statute,  was, 
we  think,  sufficiently  descriptive  of  the  docu- 
ment and  matter  appealed  from  to  meet  the 
requirements  of  the  statute. 

The  cases  cited  other  than  the  California 
cases  in  support  of  the  motion  are  not  ap- 
plicable to  the  facts  of  this  case.  Those  cases 
go  to  the  point  that  the  settlement  of  an  e.'c- 
ecutor's  or  administrator's  final  account  is 
binding  on  ail  until  reversed  on  appeal. 
That  is  the  object  of  this  appeal,  to  wit,  to 
reverse  on  appeal  the  settlement  of  an  ad- 
ministrator's final  account.  The  binding 
force  of  the  settlement  until  repealed  is  ad- 
mitted, and  for  that  reason,  no  doubt,  the 
appeal  therefrom  was  taken. 

On  the  second  question  presented  for  de- 
cision, to  wit,  the  allowance  of  a  counsel  fee 
for  tile  successful  applicant  in  an  administra- 
tion contest  for  letters  of  administration, 
the  courts  of  the  various  states  of  the  Unit- 
ed States  are  not  harmonious;  some  holding 
such  fees  may  be  allowed,  and  others  not. 
Among  the  decisions  holding  such  fees  can- 
not be  allowed,  or  implying  that  they  cannot, 
may  be  cited  Estate  of  Simmons,  43  Cal.  548; 
In  re  McKinney,  112  Cal.,  at  page  433,  44 
Pac.  743;  Arbiia  T.  Burnett,  33  Cal.  650; 
Estate  of  Barton,  .55  Cal.  87;  Wilbur  v.  Wil- 
bur, 17  Wash.  683,  50  Pac.  589;  In  re  Es- 
tate of  Soulard,  141  Mo.  643,  43  S.  W.  617; 
ISstate  of  Oiaf  Nicholson,  1  Nev.  618;  Ludch 
V.  Medin,  3  Nev.  03,  93  Am.  Dec.  376;  and 
Estate  of  Marco  Millenovich,  5  Nev.  161. 
Many  other  cases  might  also  lie  cited,  but  it 
ia  deemed  unnecessary.    The  above-mention- 


ed cases— some  of  them  clearly,  and  somd 
impliedly— say  that  a  fee  to  an  attorney  for 
procuring  letters  of  administration  cannot  be) 
allowed.  The  reasoning  of  the  cases  does  not 
give  complete  satisfaction  as  to  Its  conclu- 
siveness, yet,  in  view  of  the  fact  that  such' 
has  been  the  rule  of  this  court  for  nearly  4.9 
years  (since  1865),  and  also  the  further  facll 
that  In  the  briefs  filed  by  counsel  for  re^ 
spondents  nothing  whatever  is  urged  agalnsf 
this  view  (indeed,  the  subject  is  not  In  any 
way  mentioned  therein),  we  must  hold  the' 
law  to  be  as  this  court  has  heretofore  held 
it— that  such  a  fee  cannot  be  allowed. 

In  the  statement  on  appeal  settled  and  al- 
lowed by  the  trial  Judge  in  this  case  It  Is 
clearly  stated  that  the  attorney's  fee  allowed, 
to  wit,  $1,000,  was  for  procuring  letters  of 
administration  for  William  Bowman.  This 
$1,000  must  be  disallowed,  and  stricken  from 
the  amount  of  the  fee,  to  wit,  $3,765.47,  leav- 
ing the  attorney's  fee  only  the  sum  of  $2,- 
705.47. 

For  the  reasons  above  stated,  ft  is  or- 
dered and  adjudged  that  the  respondents'  mo- 
tion to  dismiss  the  appeal  herein  be,  and  the 
same  is  liereby.  denied,  and  that  the  attor- 
ney's fee  of  $1,000  for  procuring  letters  of 
adininlstrution  for  Williant  Bowman  be,  and 
the  same  is,  disallowed,  and  stricken  from 
the  attorney's  fee,  thus  leaving  the  attorney's 
fee  $2,705.47;  and  the  case  is  remanded  to 
the  district  court,  with  directions  to  that 
court  to  modify  its  decision  and  decree  as 
herein  stated. 

BELKNAP,  C.  J.,  and  TALBOT,  J.,  con- 

ClU". 

(«  Ariz.  SO) 
ANDERSON  v.  TERRITORY. 

(Supreme  Court  of  Arizona.     March  26,  1904.) 

HOMICIDE  —  BURDEN   OF  PROOF  —  ADOPTION    OF 
STATUTE    OF    OTHER    STATE— CONSTRUCTION. 

1.  A  State  adopting  a  statute  of  another  state 
after  the  courts  of  the  latter  state  have  given 
it  a  settled  constmction  adopts  the  statote  with 
such  construction. 

2.  Pen.  Code,  $  933,  providing  that  on  a  trial 
for  murder,  the  commission  of  the  homicide  by 
defendant  being  proved,  the  burden  of  proving 
circumstances  of  mitigation  or  justification  or 
excuse  devolves  on  him,  unless  the  proof  on  the 
part  of  the  prosecution  tends  to  show  that  the 
crime  amounts  only  to  manslaughter,  or  that 
defendant's  act  was  justifiable  or  excusable,  on- 
ly requires  defendant,  on  trial  for  murder,  to 
produce  such  proof  as  will  raise  a  reasonable 
doubt  in  the  minds  of  the  jury  whether  the  kill- 
ing was  justifiable  or  excusable,  to  be  entitled 
to  an  acquittal. 

Appeal  from  District  Court,  Maricopa 
Coimty;   before  Justice  Kent 

Josiah  Anderson  was  convicted  of  man- 
slaughter,  and  appeals.    Reversed. 

Street  &  Alexander,  for  appellant.  B.  W. 
Wells,  Atty.  Gen.,  A.  O.  Baker,  Dlst  Atty., 
and  G.  P.  Ballard,  for  the  Territory. 

f  1.  See  SUttttes,  voL  M.  CenU  Dig.  i  307. 
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SIX)AN,  J.  The  appellant,  Joslah  Ander- 
son, was  Indicted  and  tried  in  the  court  below 
on  tbe  charge  of  murder.  He  was  convicted 
of  manslaughter,  and  sentenced  to  serve  a 
term  in  the  territorial  prison.  From  the 
Judgment  of  conviction,  and  from  the  order 
of  the  court  denying  his  motion  for  a  new 
trial,  appellant  has  appealed. 

Among  other  instructions,  the  trial  court 
gave  the  following:  "In  every  crime  or  public 
offense,  there  must  exist  a  union  or  Joint  op- 
eration of  act  and  Intent,  or  criminal  negli- 
gence; but,  where  the  act  committed  by  the 
accused  is  of  itself  an  unlawful  act,  the  law, 
In  the  first  instance,  presumes  the  criminal 
Intent,  and  tbe  onus  or  burden  of  proof  falls 
upon  the  defendant  to  show  the  absence  of 
criminal  Intent.  In  this  case,  if  you  find 
from  the  evidence  that  the  defendant  fired 
the  fatal  shot,  then  the  burden  of  proving 
the  circumstances  of  mitigation,  or  that  Jus- 
tify or  excuse  the  homicide,  devolves  upon 
tbe  defendant,  unless  proof  upon  the  part  of 
the  prosecution  tends  to  show  tliat  the  crime 
committed  only  amounts  to  manslaughter,  or 
that  the  defendant  was  Justified  or  excusable. 
It  Is  for  the  prosecution,  gentlemen,  to  make 
out  their  case  beyond  a  reasonable  doubt. 
It  is  for  the  defendant  to  make  out  the  cir- 
cumstances of  justification— that  is,  the  claim 
that  he  makes  of  self-defense— but  the  de- 
fendant does  not  have  to  make  that  out  be- 
yond a  reasonable  doubt,  as  must  the  prose- 
cution to  establish  the  facts  of  the  killing, 
but  it  is  only  necessary  for  the  defendant  to 
establish  that  in  your  mind  by  a  preponder- 
ance of  the  evidence."  This  Instruction  is 
assigned  as  error,  and  a  consideration  of  its 
correctness  will  form  the  substance  of  this 
opinion. 

Section  933  of  the  Penal  Code  reads:  "Up- 
on a  trial  for  murder,  the  commission  of  the 
homicide  by  the  defendant  being  proved,  the 
burden  of  proving  circumstances  of  mitiga- 
tion, or  that  Justify  or  excuse  it,  devolves  up- 
on him,  unless  the  proof  on  the  part  of  the 
prosecution  tends  to  show  that  tbe  crime 
committed  only  amounts  to  manslaughter,  or 
that  the  defendant  was  Justifiable  or  excus- 
able." Said  section  first  appeared  in  the 
statutes  of  the  territory  in  the  revision  of 
1887,  and  Is  an  exact  rescript  of  section  1105 
of  tbe  Penal  Code  of  California.  This  being 
so,  if  the  Supreme  Court  of  that  state  had 
given  a  settled  construction  to  this  statute 
prior  to  its  adoption  by  the  Legislature  of 
this  territMT,  this  settled  construction  would 
be  binding  upon  us.  We  find,  however,  that 
tbe  reported  cases  show  a  decided  conflict 
of  view  upon  the  question  as  to  whether  the 
statute  is  to  be  construed  as  requiring  a  de- 
fendant, under  charge  of  murder,  to  prove 
circumstances  of  mitigation  or  excuse  by  a 
preponderance  of  tbe  evidence.  In  the  case 
of  People  V.  Smith,  50  Cal.  001,  the  Supreme 
Court  held  the  following  instruction  to  be  er- 
roneous: "Upon  a  trial  for  murder,  the  com- 
mission of  the  homicide  by  tbe  defendant  be- 


ing proved,  the  burden  of  proving  circum- 
stances of  mitigation,  or  that  Justify  or  ex- 
cuse it,  devolves  upon  him,  unless  the  proof 
on  the  part  of  the  prosecution  tends  to  show 
that  the  crime  committed  only  amounts  to 
manslaughter,  <v  that  the  defendant  was  Jus- 
tifiable or  excusable,  and  this  he  may  show 
by  a  preponderance  of  the  evidence,  merely. 
By  a  "preponderance  of  the  evidence'  is 
meant  that  degree  of  proof  which  induces 
the  mind  of  a  reasonable  man  to  believe  one 
side  of  an  issue  in  preference  to  the  other." 
In  tbe  case  of  Pec^le  v.  Flanagan,  60  Cal.  3, 
44  Am.  Rep.  52,  the  court  held  that  an  in- 
struction which  stated  that,  to  Justify  a  hom- 
icide upon  the  ground  of  necessary  defense 
of  one's  property,  it  must  be  made  to  ap- 
pear by  a  preponderance  of  the  testimony 
that  such  Justification  existed,  was  error.  In 
the  opinion  tbe  court  quoted  with  approval 
from  the  case  of  Stokes  v.  People,  53  N.  Y. 
181,  13  Am.  Rep.  492,  the  following  lan- 
guage: "It  is  a  cardinal  rule  in  criminal 
prosecutions  that  the  burden  of  proof  rests 
upon  the  prosecutor,  and  that  if,  on  the  whole 
evidence.  Including  that  of  the  defense  as 
well  as  of  the  prosecution,  the  Jury  entertain 
a  reasonable  doubt  of  the  guilt  of  the  ac- 
cused, he  is  entitled  to  the  benefit  of  that 
doubt.  The  Jury  must  be  satisfied,  on  tlie 
whole  evidence,  of  the  guilt  of  the  accused; 
and  it  is  clear  error  to  charge  them,  when 
the  prosecution  has  made  out  a  prima  facie 
case,  and  evidence  has  been  introduced  tend- 
ing to  show  a  defense,  that  they  must  convict 
unless  they  are  satisfied  of  the  truth  of  the 
defense.  Such  a  charge  throws  the  burden 
of  proof  upon  the  prisoner,  and  subjects  him 
to  a  conviction,  though  the  evidence  on  his 
part  may  have  created  a  reasonable  doubt  in 
the  minds  of  the  Jury  as  to  bis  guilt."  In  the 
case  of  People  v.  Hong  Ah  Duck,  01  Cal.  388. 
the  same  court  constnied  section  1105  of  the 
Penal  Code  as  requiring  the  proof  of  circum- 
stances of  mitigation  or  excuse  by  a  prepon- 
derance of  the  evidence,  when  the  case,  as 
made  out  by  the  prosecution,  does  not  tend 
to  show  circumstances  of  mitigation  or  ex- 
cuse. In  the  opinion  in  this  case  no  mention 
is  made  of  the  cases  of  People  v.  Flanagan 
and  People  v.  Smith.  In  the  case  of  People 
V.  Raten,  63  Cal.  422,  Uie  court  followed 
with  approval  the  case  of  People  v.  Hong  Ah 
Duck,  without  comment.  From  these  con- 
flicting decisions,  we  cannot  say  that  section 
033  had  been  given  a  settled  construction  by 
the  Supreme  Court  of  California  prior  to  its 
adoption.  The  case  of  People  v.  Knapp,  71 
Cal.  1,  11  Pac.  793,  cited  In  the  brief  of  the 
re8i>ondent,  was  not  published  until  after  the 
Penal  Code  of  1887  had  been  enacted,  and 
hence  Is  not  to  be  regarded  in  this  connec- 
tion. In  People  v.  Bushton,  80  Cal.  160,  22 
Pac.  127,  549,  in  a  well-considered  opinion, 
the  Supreme  Court  of  California,  following 
People  V.  Flanagan  and  People  v.  Smith,  held 
that  that  court,  in  People  v.  Hong  Ah  Duck, 
had  given  an  erroneous  construction  to  said 
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section  1105  of  the  Penal  Code,  and  that  a  de- 
fendant, under  the  statute,  Is  only  required 
to  produce  such  evidence  as  will  create  in  the 
minds  of  the  jury  a  reasonable  doubt  of  his 
guilt,  and  that  it  makes  no  difference  wheth- 
er this  reasonable  doubt  be  the  result  of  evi- 
dence on  the  part  of  the  prosecution,  tending 
to  show  circumstances  of  mitigation  or  ex- 
cuse, or  arises  from  evidence  coming  from 
the  defendant.  The  doctrine  announced  in 
People  V.  Bushton  has  been  since  followed, 
and  appears  to  be  the  settled  law  of  the 
state.  We  are  in  full  accord  with  this  view 
of  the  statute. 

An  examination  shows  that  the  statute 
does  not  mention  the  quantum  of  proof  re- 
quired of  the  defendant  where  the  burden  Is 
<-ast  upon  him  of  showing  circumstances  of 
mitigation  or  excuse.  It  is  based  upon  the 
fommon-Iaw  doctrine  that  one  is  presumed  to 
intend  the  reasonable  and  probable  conse- 
quenc  s  of  his  act,  and  that,  where  the  act 
is  unlawful,  the  criminal  Intent  is  Inferred. 
It  must,  however,  be  read  in  the  light  of  that 
other  presumption  which  lies  at  the  very 
foundation  of  criminal  law— that  of  inno- 
cence, which  attaches  to  a  defendant  as  a 
suHlcIent  shield  until  his  guilt  Is  established 
to  the  satisfaction  of  the  jury,  and  beyond 
any  reasonable  doubt.  As  expressed  by  Mr. 
.Tustice  White  in  Coffin  v.  U.  S.,  156  XT.  S.  459, 
15  Sup.  Ct.  405,  39  U  Ed.  481:  "This  pre- 
sumption Is  an  Instrument  of  proof  created 
by  the  law  In  favor  of  the  accused,  whereby 
his  innocence  Is  established  until  sufficient 
evidence  Is  Introduced  to  overcome  the  proof 
which  the  law  has  created.  This  presump- 
tion, on  the  one  hand,  supplemented  by  any 
other  evidence  he  may  adduce,  and  the  evi- 
dence against  him,  on  the  other,  constitute 
the  elements  from  which  the  legal  conclusion 
of  his  guilt  or  Innocence  is  to  be  drawn." 

Again,  Is  It  a  reasonable  construction  to 
give  to  the  statute  that  a  defendant  is  enti- 
tled to  an  acquittal  where  the  evidence  on 
tlie  part  of  the  prosecution  raises  a  reason- 
able doubt  whether  he  was  justifiable  or  ex- 
cusable in  the  commission  of  the  homicide, 
but  that  he  Is  not  entitled  to  an  acquittal 
where  he  seelcs  to  Justify  or  excuse  the 
homicide,  and  no  proof  of  justification  or  ex- 
c-use  Is  put  In  by  the  prosecution,  unless  he 
establishes  circumstances  of  mitigation  or 
excuse  by  a  preponderance  of  the  proof? 
Why  should  It  be  sufficient  that  a  reasonable 
doubt  exists  In  the  one  case,  and  insufficient 
in  the  other?  What  can  it  matter  to  the 
law  whence  or  by  whom  or  by  what  evidence 
the  reasonable  doubt  Is  raised?  Why  should 
the  law  be  regardful  of  the  source  of  the 
reasonable  doubt— whether  it  originate  In  the 
evidence  of  the  prosecution  or  In  the  evi- 
dence of  the  defense — provided  It  exists  In 
the  minds  of  the  Jury?  It  seems  to  us  more 
reasonable  to  hold  that  the  stattite  means 
that,  where  a  prima  facie  ease  is  made  out, 
the  defense  must  prove  circumstances  of 
mitigation  or  excuse  sufficient  to  raise  a  rea- 


sonable doubt  In  the  minds  of  the  Jury.  As 
we  have  seen,  this  is  now  the  rule  applied  by 
the  Supreme  Court  of  the  state  of  California. 
The  same  rule  was  earlier  applied  by  the 
Supreme  Court  of  Nevada  under  a  similar 
statute.  State  v.  McCluer.  5  Nev.  132.  In  a 
recent  case  the  Supreme  Court  of  Montana, 
departing  from  Its  for.  ler  rulings,  has  given 
a  like  construction  to  a  similar  statute.  In 
fact,  it  would  be  easy  to  show  that  the  trend 
of  modem  decisions  is  in  favor  of  this  con- 
struction. 

In  tile  case  of  Davis  t.  United  States,  ICO 
TJ.  S.  460,  10  Sup.  Ct.  353,  40  h.  Ed.  499,  the 
Supreme  Court  of  the  United  States  uses  this 
language:  "Strictly  speaking,  the  burden  of 
proof,  as  those  words  are  understood  in 
criminal  law,  is  never  upon  the  accused  to 
establish  his  innocence,  or  to  disprove  the 
facts  necessary  to  establish  the  crime  for 
which  he  is  Indicted.  It  is  on  the  prosecu- 
tion from  the  beginning  to  the  end  of  the 
trial,  and  applies  to  every  element  necessary 
to  constitute  the  crime.  Giving  to  the  prose- 
cution, where  the  defense  Is  insanity,  the 
benefit.  In  the  way  of  proof,  of  the  presump- 
tion in  favor  of  sanity,  the  vital  question 
from  the  time  the  plea  of  not  guilty  is  en- 
tered until  the  return  of  the  verdict  Is  wheth- 
er, upon  all  the  evidence,  by  whatever  side 
adduced,  guilt  Is  established  beyond  reason- 
able doubt."  The  principle  has  been  admira- 
bly stated  by  the  Supreme  Court  of  Alabama 
In  these  words:  "In  a  civil  action,  if  the 
plalntlfC  establishes  a  prima  facie  case,  the 
burden  of  proof  Is  thereby  shifted,  and  he 
Is  entitled  to  recover  unless  his  prima  facie 
case  is  destroyed  by  proof  from  defendant: 
but  in  a  criminal  case  the  state  is  required  to 
prove,  beyond  all  reasonable  doubt,  the  facts 
which  constitute  the  offense.  The  establish- 
ment of  a  prima  facie  case  only  does  not 
take  away  the  presumption  of  the  defend- 
ant's Innocence."  Ogletree  v.  State,  28  Ala. 
093. 

Upon  principle,  to  hold  that  a  defendant.  In 
order  to  Justify  a  homicide  with  which  he  Is 
charged,  upon  the  grounds  of  self-defense, 
must  prove  such  Justification  by  a  prepon- 
deranc*  of  the  proof  In  any  case,  would  be 
to  relieve  the  prosecution  from  proving  all 
the  facts  and  circumstances  constituting  the 
offense  beyond  a  reasonable  doubt.  Malice  Is 
as  much  an  essential  element  in  the  crime  of 
homicide  as  is  the  killing.  Both  must  be 
proven  to  the  satisfaction  of  the  Jurj',  and 
t>eyond  all  reasonable  doubt  As  was  said 
by  Mr.  Justice  Harlan  In  the  Davis  Case: 
"No  man  should  be  deprived  of  his  life  under 
the  forms  of  law  unless  the  Jurors  who  try 
him  are  able,  upon  their  consciences,  to  say 
that  the  evidence  before  them,  by  whomso- 
ever adduced,  is  sufficient  to  show  beyond  a 
reasonable  doubt  the  existence  of  every  fact 
neoes.sary  to  constitute  the  crime  charged," 

As  we  have  said,  to  hold  that  the  Jury, 
while  entertaining  a  reasonable  doubt  wheth- 
er or  not  the  defendant  acted  in  self-defense^ 
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might  yet  find  him  guilty  because  they  are 
unable  to  And,  by  a  preponderance  of  the 
proof,  that  he  so  acted,  is,  in  effect,  to  de- 
prive the  defendant  of  the  benefit  of  a  rea- 
sonable doubt— one  of  the  essential  facts  put 
in  issue  under  his  plea  of  not  guilty — and  to 
nullify  the  presumption  of  innocence  which 
attaches  to  him  at  every  stage  of  the  case 
until  a  verdict  of  guilty  is  returned  by  the 
Jury.  The  instruction  complained  of  is  erro- 
neous in  the  particular  that  it  charged  the 
jury  that  it  was  necessary  for  the  defendant 
to  establish  his  claim  of  self-defense  "by  a 
preponderance  of  the  evidence."  We  hold 
that,  under  section  933,  it  is  only  incumbent 
upon  the  defendant  to  produce  such  proof  as 
will  raise  a  reasonable  doubt  in  the  minds  of 
the  Jury  whether  or  not  the  killing  was  justi- 
fiable or  excusable. 

Numerous  other  assignments  of  error  are 
made  by  the  appellant  in  his  brief.  We  find, 
however,  no  reversible  error  in  the  record, 
apart  from  the  giving  of  the  erroneous  in- 
struction above  stated. 

Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

DAVIS  and  DOAN,  JJ.,  concur. 
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UNITED  STATES  v.  GIN  IIING. 

(Supreme  Court  of  Arizona.    March  26,  1904.) 

ALIENS— CHINESE    EXCLUSION    ACTS— PRIVILEG- 
ED   PEBSON9— MERCHANTS— CERWFICATES — 
SUFFICIENCY— CONCLUSIVENESS. 

1.  Under  the  treaty  of  November  17,  1880  (22 
Stat.  82l>).  and  the  treaty  of  .March  2C,  1894  (28 
Stat.  1210).  providing  that  Chinese  persons  en- 
titled to  oome  into  the  United  States,  when  pro- 
vided with  the  certificate  prescribed  by  Act 
Cong.  July  5.  1884,  c.  220,  23  Stat.  115  [U.  S. 
Comp.  St.  I9O1,  p.  13051,  are  Chinese  subjects, 
being  ofiicials,  teachers,  students,  merchants,  or 
travelers  for  curiosity  or  pleasure,  and  under 
Act  Nov.  3,  18JI.S,  c.  14.  S  2,  28  Stat.  8  [U.  S. 
Comp.  St.  1901,  p.  1323],  defining  the  term 
"merchant,"  as  used  in  the  exclusion  acts,  as  a 
person  enj;aged  in  buying  and  selling  merchan- 
dise at  a  fixed  place  of  business,  which  business 
is  conducted  in  his  name,  and  who  does  not  en- 
gage in  manual  labor,  a  person  described  in  his 
certificate  as  a  "salesman"  is  not  a  merchant, 
who  is  entitled  to  remain  in  the  United  States. 

2.  The  Chinese  exclusion  act  (Act  Cong.  July 
.5.  1884,  c.  220,  23  Stat.  115  [U.  S.  Comp.  St. 
1901,  p.  1305]),  requiring  Chinese  persons  to 
procure  certificates,  stating  certain  facts,  to  en- 
title them  to  come  to  the  United  States,  must  be 
strictly  complied  with,  in  order  that  the  cer- 
tificate may  be  of  value  to  the  person  holding 
the  same  in  establishing  his  right  to  enter  or 
remain  within  the  United  States. 

.3.  Under  Act  Cong.  July  5,  1884,  c.  220.  23 
Stat.  115  [U.  S.  Comp.  St.  1001,  p.  1305], 
amending  the  former  Chinese  exclusion  act  (Act 
May  6,  1SS2.  c.  120,  22  Stat.  58  [U.  S.  Comp. 
St.  1901,  p.  i:{(».")]),  and  requiring  the  certificates 
of  privileged  persons  to  state,  in  addition  to  the 
requirements  of  the  act  of  1882.  that  "such  per- 
son is  entitled  by  this  act  to  come  within  the 
United  States,"  and  that  a  merchant's  certifi- 
cate shall  state  "the  nature,  character,  and  esti- 
mated value  of  the  business  carried  on  by  him," 


it  is  necessary  for  the  certificate  of  a  merchant 
to  state  such  facts,  or  it  will  be  ineffectual  to  en- 
title him  to  enter  or  remain  within  the  United 
States 

4.  Under  Act  July  5,  1884,  c.  220,  23  Stat. 
115  [U.  S.  Comp.  St.  1901,  p.  1305],  providing 
that  a  Chinese  person's  certificate  siiall  be  the 
sole  evidence  permissible  on  the  part  of  the  per- 
son producing  it  to  establish  a  right  of  entry 
into  the  United  States,  a  Chinese  person,  whose 
certificate  states  his  occupation  as  "salesman," 
cannot  prove  by  evidence  aliunde  that  he  is  in 
fact  a  merchant,  and  hence  a  "member  of  a  priv- 
ileged class. 

!>.  The  fact  that  a  Chinese  pei'son  has  been 
permitted  to  enter  the  United  States  does  not 
alter  this  rule  of  evidence,  as  he  can  only  enter 
by  means  of  a  proper  certificate,  and  the  stat- 
ute expressly  provides  for  its  production  after 
entry,  whenever  lawfully  demanded,  and  tliat 
any  person  unlawfully  within  the  United  States 
shall  be  removed  therefrom. 

Appeal  from  District  Court,  First  Dis- 
trict;  before  Justice  George  K.  Davis. 

Gin  Hing,  a  Chinese  person,  was  ordered 
by  the  United  States  commissioner  to  be  de- 
ported to  China,  and  appealed  to  the  district 
court,  where  he  obtained  a  discharge,  and  the 
United  States  appeals.    Reversed. 

Frederick  S.  Nave,  U.  S.  Dlst.  Atty.,  and 
John  H.  Campbell,  Asst.  U.  S.  Dlst.  Atty. 

KENT,  C.  J.  Gin  Hing,  a  Chinese  person, 
was  ordered  by  a  United  States  commissioner 
to  be  deported  to  China.  An  appeal  was 
taken  from  the  order,  and  a  trial  thereunder 
had  in  the  court  below.  Gin  Hing,  the  de- 
fendant, the  appellee  in  this  court,  offered  in 
evidence  in  tlie  court  below,  as  proof  of  his 
right  to  enter  and  to  be  in  the  United  States, 
a  certificate  issued  at  Hong  Kong,  the  last 
place  of  his  residence  before  coming  to  this 
country,  under  the  provisions  of  the  Chlne.se 
exclusion  act.  The  certificate  so  offered  stat- 
ed that  the  former  occupation  of  the  defend- 
ant was  a  grocer  in  Sun  Wing;  that  his  pres- 
ent occupation,  which  he  had  pursued  for  13 
months,  was  that  of  a  salesman  in  a  certain 
medicine  shop  in  Hong  Kong,  and  the  cer- 
tificate stated  that  he  was  going  to  San  Fran- 
cisco to  take  the  place  of  his  brotlier  in  a 
medicine  shop  in  that  city.  The  Uuiteil 
States,  the  plaintiff,  objected  to  the  intro- 
duction of  this  certificate,  on  the  ground  that 
It  was  defective  and  invalid,  and  not  in  the 
form  rwiuired  by  law,  and  that  it  sliowed 
on  its  face  tiiat  the  defendant  is  such  a  per.son 
as  is  not  permitted  by  law  to  come  to  the 
United  States  or  remain  therein.  The  court 
overruled  tlie  objection  and  received  the  cer- 
tificate in  evidence.  Thereupon  the  defend- 
ant offered  to  show,  by  further  testimony  of 
the  defendant,  that  he  for  many  years  prior 
to  his  coming  to  the  United  States  had  been, 
and  at  ttie  time  of  his  so  coming  was,  and 
ever  since  had  l)een,  a  merchant,  to  which 
offer  the  district  attorney  objected,  upon  the 
ground  that  such  testimony  was  incompetent, 
irrelevant,  and  immaterial,  because  the  cer- 
tificate constitutes  the  sole  evidence  of  the 
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defendant's  right  to  be  In  the  United  States; 
tlie  facts  In  tlie  certificate  not  being  contro- 
verted by  the  plaintiff.  The  objection  to  the 
Introduction  of  such  testimony  being  over- 
ruled by  the  court,  and  the  plaintiff  having 
duly  excepted  thereto,  the  plaintiff  then  ad- 
mitted the  fact  to  be  that  the  defendant  was 
then,  and  at  the  time  of  his  coming  to  the 
United  States  and  for  many  years  prior  there- 
to had  been,  a  merchant  The  court  there- 
upon gave  Judgment  that  the  defendant  Is  a 
merchant,  that  be  is  entitled  to  remain  In  the 
United  States,  and  that  he  be  discharged. 
From  this  Judgment  the  plaintiff  appeals  to 
this  court. 

The  appeal  in  this  case  presents  two  ques- 
tions for  our  consideration:  First,  whether 
the  certificate  offered  In  evidence  by  the  de- 
fendant was  sufficient  to  show  that  the  de- 
fendant was  one  of  the  privileged  classes  en- 
titled to  enter  and  remain  in  the  United 
States;  and,  second,  whether  evidence  on  the 
part  of  the  defendant,  other  than  the  cer- 
tificate, was  properly  admissible  to  establish 
that  fact 

By  Act  July  5,  1881,  c.  220,  23  Stat  115, 
1  Supp.  Rev.  St.  U.  S.  458  [U.  S.  Comp.  St 
1901,  p.  1303],  Congress  enacted  that  every 
Chinese  person,  other  than  a  laborer,  who 
may  be  entitled  by  the  treaty  of  November 
17,  1880  (22  Stat  826),  or  die  act  Itself,  to 
come  within  the  United  States,  and  who  shall 
be  about  to  come  to  the  United  States,  shall 
procure  a  certificate,  issued  as  therein  pro- 
vided, which  certificate  shall  state,  among 
other  things,  such  person's  present  occupa- 
tion or  profession,  that  he  is  entitled  by  the 
said  act  to  come  within  the  United  States, 
and,  if  the  person  shall  be  a  merchant  the 
certificate  shall  state  the  nature,  character, 
and  estimated  value  of  the  business  carried 
on  by  him  prior  to  and  at  the  time  of  his  ap- 
plication. The  act  further  provides  that  the 
certificate  shall  be  the  prima  facie  evidence 
of  the  facts  set  forth  therein,  and  shall  be 
produced  to  the  collector  of  the  port  at  which 
the  person  named  therein  shall  arrive,  and 
afterwards  produced  to  the  proper  authorities 
of  the  United  States  whenever  lawfully  de- 
manded, and  shall  be  the  sole  evidence  permis- 
sible on  the  part  of  the  person  producing  the 
same  to  establish  a  right  of  entry  into  the 
United  States;  but  said  certificate  may  be 
controverted,  and  the  facts  therein  stated  dis- 
proved, by  the  United  States  authorities.  The 
Chinese  persons  entitled  by  law  to  come  to 
the  United  States  and  reside  therein,  when 
provided  with  such  certificates,  are  Chinese 
subjects,  being  officials,  teachers,  students, 
merchants,  or  travelers  for  curiosity  or  pleas- 
ure. Treaty  of  November  17,  1880  (22  Stat 
826);  Treaty  of  March  1",  1894  (28  Stat  1210); 
Wan  Shlng  v.  U.  S.,  140  U.  S.  424,  11  Sup. 
Ct.  729,  35  L.  Ed.  503. 

The  facts  set  forth  In  the  certificate  in  this 
case  clearly  show  that  the  defendant  was  not 
entitled  to  admission  to  the  United  States  as 


either  an  official,  teacher,  student,  or  traveler 
for  curiosity  or  pleasure;  and,  unless  the 
word  "salesman"  can  be  construed  to  mean 
"merchant,"  the  defendant,  under  this  cer- 
tificate, is  not  within  any  of  the  classes  of 
persons  entitled  by  law  to  admission  to  the 
United  States.  The  Standard  Dictionary  de- 
fines a  salesman  as  "a  man  who  sdls  goods  in 
a  shop  or  stqre  or  by  canvassing."  The  word 
Is  generally  accepted  to  mean  a  person  who 
sells  goods  for  a  merchant  and  not  to  mean 
the  merchant  himself.  Congress,  however,  has 
defined  the  word  as  used  in  the  Chinese  exclu- 
sion acts  as  follows:  "A  merchant  is  a  per- 
son engaged  in  buying  and  selling  merchan- 
dise, at  a  fixed  place  of  business,  which  busi- 
ness is  conducted  in  his  name,  and  who  dur- 
ing the  time  he  claims  to  be  engaged  as  a 
merchant  does  not  engage  in  the  performance 
of  any  manual  labor,  except  such  as  is  neces- 
sary In  the  conduct  of  his  business."  Act 
Nov.  3,  1803,  c.  14,  I  2,  28  Stat  &,  2  Supp. 
Rev.  St  U.  S.  1&4  [U.  S.  Comp.  St  1901,  p. 
132;<].  We  are  of  the  opinion  that  a  person 
described  in  the  certificate  required  as  a  sales- 
man is  not  described  as  a  merchant  within 
the  generally  accepted  meaning  of  the  word, 
or  -within  the  statutory  definition  tliereot. 
U.  S.  V.  Pin  Kwan,  100  Fed.  COD,  40  C.  0.  A. 
018;  Lew  Jim  v.  U.  S.,  06  Fed.  9.\3,  14  0.  C. 
A.  281;  Lai  Moy  t.  U.  S.,  66  Fed.  955,  14 
C.  C.  A.  283. 

The  certificate  further  falls  to  comply 
with  the  requirements  of  the  act,  in  that  it 
does  not  contain  a  statement  that  the  de- 
fendant is  entitled  to  come  within  the  Unit- 
ed States,  nor  does  it  contain  a  statement,  as 
required  of  one  claiming  the  privilege  as  a 
merchant,  showing  the  estimated  value  of 
the  business  carried  on  by  him.  It  bas  been 
held  by  the  courts,  wherever  these  provi- 
sions of  the  statute  have  been  under  consid- 
eration, that  these  requirements  must  be 
strictly  complied  with  in  order  that  the  cer- 
tificate may  be  of  value  to  the  person  hold- 
ing the  same  to  establish  his  right  to  come 
or  remain  within  the  United  States.  U.  S. 
T.  Yong  Yew  (D.  C.)  83  Fed.  832;  U.  S.  ▼. 
Chu  Chee,  93  Fed.  797,  35  C.  C.  A.  613. 
From  an  examination  of  the  statutes,  it  is 
evident  that  Congress  deemed  these  require- 
ments necessary  In  aid  of  the  purposes 
sought  to  be  accomplished  by  the  C3ilneae 
exclusion  acts.  Under  Act  May  6,  1882.  c. 
126,  22  Stat  58  [U.  S.  Comp.  St  1901.  p. 
1305],  it  was  not  required  that  the  certifi- 
cate should  state  that  "such  person  is  enti- 
tled by  this  act  to  come  within  the  United 
States,"  nor  did  it  require  that  a  merchant's 
certificate  should  state  "the  nature,  charac- 
ter and  estimated  value  of  the  business  car- 
ried on  by  him."  By  Act  July  5,  1884,  c. 
220,  23  Stat  315,  1  Supp.  Bev.  St  U.  S.  458 
[U.  S.  Comp.  St  1901,  p.  1306],  amending 
the  former  act  these  requirements  were 
added  to  the  then  existing  requirements  of 
the  certificate.    The  fact  that  these  re<iulre- 
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ments  were  added  shows  that  In  the  opinion 
of  Congress  they  were  necessary,  and  it  is 
not  the  province  of  the  courts  to  express  an 
opinion  as  to  the  wisdom  or  necessity  there- 
of, or  to  render  the  requirements  nugatory 
by  holding  that  a  person  who  produces  a  cer- 
tificate which  falls  to  contain  them  suffl- 
clently  complies  with  the  statute  to  be  enti- 
tled to  entry  Into  the  United  States.  We 
thinlt  that  the  certificate  is  defective,  and 
affords  to  the  defendant  no  right  to  enter  or 
to  remain  within  the  United  States. 

We  thlnli  the  trial  court  was  in  error  In 
allowing  the  defendant  to  establish  by  evi- 
dence other  than  the  certificate  that  he  was 
in  fact  a  merchant,  and  thus  was  in  fact 
within  one  of  the  classes  privileged  to  ad- 
mission to  this  country.  The  act  Itself  pro- 
rides  that  the  certificate  "shall  be  the  sole 
evidence  permissible  on  the  part  of  the  per- 
son producing  the  same  to  establish  a  right 
of  entry  into  the  United  States."  This  pro- 
vision is  express  and  explicit.  It  affords  the 
defendant  no  means  of  proof  of  his  right  to 
land,  other  than  the  certificate.  Wan  Shing 
V.  U.  S.,  140  U.  S.  424,  11  Sup.  Ot.  729,  35  L. 
Ed.  oOi. 

The  fact  that  the  defendant  has  already 
been  permitted  to  enter,  and  is  now  within 
the  country,  cannot  alter  the  rule  with  re- 
sppct  to  the  admission  of  proof  of  his  right 
to  be  here.  The  statute  provides,  not  only 
for  the  production  of  the  certificate  to  the 
collector  of  customs  at  the  port  of  entry,  but 
for  its  production  afterwards  whenever  law- 
fully demanded,  and  further  provides  that 
"any  Chinese  person  found  unlawfully  with- 
in the  United  States  shall  be  caused  to  be 
removed  therefrom."  Such  a  peraon  can 
lawfully  enter  only  by  means  of  a  proper 
certificate.  If  he  has  entered  without  such 
proper  certificate,  either  with  or  without  the 
sanction  of  the  collector  of  the  port,  he  is 
unlawfully  within  the  United  States.  If  his 
entry  was  unlawful,  his  residence  here  is 
equally  so.  Therefore,  whether  the  case  to 
be  determined  is  one  of  his  right  to  enter  or 
his  right  to  remain,  the  only  question  to  be 
determined  is  whether  the  person  is  a  person 
entitled  to  enter.  Of  this  the  statute  makes 
the  certificate,  unless  the  same  be  contro- 
verted, the  only  proof  admissible.  U.  S.  v. 
Chu  Chee.  83  Fed.  797,  35  C.  C.  A.  613;  U.  S. 
V.  Pin  Kwan,  100  Fed.  609,  40  C.  C.  A.  618; 
Mar  Blng  Guey  v.  U.  S.  (D.  C.)  97  Fed.  576; 
Li  Sing  V.  U.  S.,  180  U.  S.  486,  21  Sup.  Ct 
449.  45  U  Ed.  034. 

We  think,  therefore,  that  it  was  error  for 
the  trial  court  to  enter  Judgment  discharging 
the  defendant,  but  that  he  was  not  entitled 
to  remain  in  the  United  States,  and  should 
Iiare  been  deported.  The  judgment  of  the 
district  court  is  reversed,  with  instructions 
to  that  court  to  enter  Judgment  in  conformi- 
ty  with  this  opinion. 

SLOAN  and  DOAK,  JJ.,  concur. 
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HOUSTON et  al.  v.  ZAHM  et  al. 
(Supreme  Court  of  Oregon.    April  18,  1904.) 

AOBEEUEKT  TO  OPEN  BIOHWAT— PEBSONAJ.  UN- 
nEBTAKINO — EVIDENCE, 

1.  Evidence  in  a  suit  for  specific  performance 
held  insiiflicienC  to  show  any  oi>eniDg  of  a  street 
as  agreed  to  be  relocated. 

2.  B.  gave  P.  an  option  on  land  by  an  agree- 
ment providing  tbat  V.  should  open  a  highway 
across  such  lands  and  other  land  not  then  own- 
ed, but  to  be  acquired,  by  P.  Such  contract  was 
recorded ;  the  option  was  exercised :  a  deed  giv- 
en, making  no  reference  to  the  highway,  but 
with  a  collateral  undertaking  contiuuing  the 
agreement  to  open  the  highway,  and  1*.  acquired 
the  other  land.  Held,  in  a  snit  for  specific  per- 
formance of  the  agreement  as  to  the  highway, 
by  a  purchaser  of  other  land  of  B.  against  the 
purchaser  of  P.'s  land,  that  the  agreement  was 
only  an  executory  undertaking,  wholly  collateral 
to  the  land,  and  entirely  personal,  creating  no 
easement,  and,  even  if  enforceable  in  plaintiff's 
favor  against  P.,  so  far  as  concerns  the  land 
which  P.  acquired  from  B.,  was  not  binding  on 
defendant,  who  did  not  know  of  it ;  the  record  of 
the  agreement  not  being  constructive  notice  to 
him  in  view  of  the  deed  apparently  conveying 
the  title  without  reference  to  it. 

Appeal  from  Circuit  Court,  Multnomah 
County;   M.  O.  George,  Judge. 

Suit  by  M.  Merriman  Houston  and  others 
against  John  A.  Zahm  and  anotlier.  Decree 
for  plaintiffs.  Defendant  Zahm  appeals.  Re- 
versed. 

This  is  a  suit  to  compel  the  specific  per- 
formance of  a  contract  to  open  and  maintain 
a  highway,  made  and  entered  into  February 
25,  1891,  between  L.  D.  Brown,  Sherman  D. 
Brown,  and  the  Peninsular  Real  Estate  Com- 
pany on  the  one  part,  and  the  Portland  Uni- 
versity on  the  other.  The  contract,  so  far  as 
it  is  important  for  consideration,  reads  as 
follows:  "That  in  consideration  of  the  party 
of  the  second  part  locating  its  university 
buildings  on  the  southeast  part  of  the  John 
Waud  donation  land  claim  in  T.  1  N.,  R.  1 
E.,  in  Multnomah  county,  Oregon,  and  open- 
ing and  maintaining  a  good  highway  at  least 
60  feet  wide  from  the  east  end  of  Ballantyne 
street,  in  the  plat  of  Melvin  (after  the  said 
east  end  of  said  Ballantyne  street  shall  have 
been  moved  sixty  feet  north  of  its  present 
location,  and  said  street  extended  westerly 
In  a  straight  line  from  such  east  end  after  so 
removed  to  the  present  bend  or  crook  In  said 
street)  to  Spaulding  street  or  an  easterly  ex- 
tension tliereof,  the  parties  of  the  first  part 
agree  to  sell  and  convey  to  the  party  of  the 
second  part  at  its  option,  the  south  half  cut 
off  by  a  line  parallel  with  Spaulding  street  of 
that  part  of  tract  numbered  fourteen  In  Mel- 
vin which  belongs  to  the  iMrties  of  the  first 
part  or  either  or  any  of  them  and  lying  north 
of  said  Ballantyne  street  after  so  moved  for 
the  price  of  eleven  hundred  dollars  per 
acre.  *  •  •  And  the  parties  of  the  first 
part  further  agree  to  consent  to  and  use 
their  best  endeavors  to  procure  the  vacation 
of  Long  street  In  Melvin  from  Ballantyne 
to  Spaulding  street"    At  the  time  ot  enter- 
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Ing  into  the  contract  or  agreement  the  first 
parties  were  the  owners  of  lots  Nos.  16  to 
23,  Inclusive,  and  lot  No.  25,  In  Melvln,  as 
well  as  the  easterly  portion  of  tract  No.  14. 
To  Indicate  more  clearly  the  situation  and  the 
holdings  of  the  parties,  a  plat  of  a  part  of 
Melvln  is  subjoined,  that  part  of  tract  14 
then  owned  by  the  first  parties  being  indi- 
cated as  lying  easterly  of  the  dotted  line 
running  lengthwise  through  it. 


v/llLA 


The  plaintirr  the  Tyler  Investment  Corn- 
pa  n.v  has  succeeded  to  the  title  to  an  un- 
divided one-half  of  lots  16  to  20,  inclusive, 
the  Columbia  Real  Estate  Company  to  the 
title  of  lots  21  to  23,  and  M.  Merriman  Hous- 
ton to  that  of  lot  25.  The  Portland  Univer- 
sity, at  the  time  of  the  execution  of  the  con- 
tract, was  not  the  owner  of  the  land  upon 
which  the  university  building  was  subse- 
quently located  as  sliown  by  the  plat— the 
tract  containing  1.5.77  acres,  and  extending 
from  Spaulding  street,  if  extended  easterly, 
south  to  the  southern  boundary  of  Melvln. 
The  university  obtained  the  title  later,  how- 
ever, on  May  29,  1801,  and  It  also  became  or 
was  the  owner  of  the  land  in  Melvln  lying 
west  of  said  easterly  portion  of  tract  14.  On 
April  30,  1891,  Sherman  D.  Brown  and  the 
Peninsular  Real  Estate  Company  conveyed 
the  whole  of  said  easterly  portion  of  tract 
No.  14  to  the  Portland  University  by  deed, 
with  full  covenants  of  warranty,  without 
reservation  of  any  kind,  and  by  ordinance 
passed  July  5,  1893,  and  approved  the  fol- 
lowing day,  petitioned  for  by  the  Portland 
University  and  Sherman  D.  Brown,  the 
whole  of  Ballantyne  street  from  the  angle  to 
the  easterly  end  thereof  was  vacated.  About 
the  same  time  or  shortly  afterward  the  uni- 


versity deeded  to  Brown  a  triangular  tract, 
beginning  at  the  angle  in  the  south  line  of 
Ballantyne  street,  and  running  thence  east- 
erly along  the  south  line  thereof  to  the  east 
boundary  of  Melvln;  thence  north  along  the 
said  east  boundary  50  feet;  thence  soutli- 
westerly  to  the  place  of  beginning.  Long 
street  was  also  vacated,  but  at  what  time  is 
not  shown.  The  defendant  John  A.  Zahm 
has  succeeded  to  all  the  interest  of  the  Port- 
land University  In  and  to  all  its  lands  and 
premises.  Plaintiffs  allege  that  the  first  par- 
ties to  the  contract  have  fully  performed  all 
the  terms  and  conditions  thereof  on  their 
part;  tliat  the  Portland  University  subse- 
quently, about  April,  1893,  allowed  the  prem- 
ises, which  would  have  been  occupied  by 
Ballantyne  street  if  it  had  been  relocated  as 
agreed,  to  be  used  as  a  highway  by  plain- 
tiffs and  other  persons,  and  also  opened  a 
highway  60  feet  in  width  from  the  east  end 
of  Ballantyne  street  as  agreed  to  be  re- 
located to  Spaulding  street  and  streets  con- 
necting therewith;  that  plaintifits  and  the 
public  were  in  the  use  of  the  hlghway.s,  and 
continued  so  to  use  them  with  the  knowledge 
and  consent  of  defendants,  subject  only  to 
such  temporary  gates  and  fences  as  were 
satisfactory  to  all  parties,  up  to  the  1st  day 
of  January,  1900;  that  neither  the  Portland 
University  nor  any  of  its  successors  or  as- 
signs has  ever  formally  dedicated  or  caused 
to  be  dedicated  said  portion  of  Ballantyne 
street  agreed  to  be  relocated  or  said  high- 
way upon  the  public  records,  and  has  lat- 
terly forbidden  plaintiffs  the  use  thereof, 
and  threatens  to  close  the  same  to  plaintiffs 
and  the  public;  that  the  Portland  University 
is  Insolvent,  and  that  John  A.  Zahm  pur- 
chased and  now  owns  said  land,  with  full 
knowledge  of  the  agreement  and  the  acts 
done  in  pursuance  thereof.  The  answer  sets 
up  an  abandonment  by  the  parties  of  tbt> 
contract  in  question,  and  controverts  the 
legal  right  of  plaintiffs  to  a  specific  perfonu- 
ance.  A  decree  having  been  rendered  In 
accordance  with  the  prayer  of  the  complaint, 
defendant  Zahm  appeals. 

R.  Williams  and  E.  B.  Williams,  for  appel- 
lant. Thos.  N.  Strong  and  J.  V.  Beach,  for 
respondents. 

WOLVERTON,  J.  (after  stating  the  factst. 
The  questions  of  fact  involved  relate  to  the 
alleged  abandonment  of  the  contract  and  the 
opening  by  the  univci'slty  of  the  east  end  of 
Ballantyne  street  as  agreed  to  be  relo«'ate<i. 
and  a  «)0-foot  highway  to  Spaulding  streot.  or 
an  easterly  extension  thereof.  Sherman  D. 
Brown  testifies  that  the  contract  was  enter- 
ed Into  for  the  purpose  of  giving  more  space 
to  tract  numbere<l  25  on  high  ground  between 
BallantyiM!  street  and  the  etlge  of  the  bluff, 
the  firet  parties  being  the  owners  at  that  time 
of  the  tract;  that  at  the  time  the  deed  was 
executed  and  delivered  to  the  Portland  Uni- 
versity the  secretary  of  the  corporation  gave 


Digitized  by  VJ*^0 


^iC 


or.) 


HOUSTON  V.  ZAHM. 


643 


to  him  a  memorandum  as  follows:  "Sb.  D. 
Brown  &  Peninsular  R.  E.  Co.  have  this  day 
delivered  to  Portland  University  Co.  deed  for 
land  in  Melvin,  Ballantyne  street  in  said 
tract  Is  to  be  moved  as  agreed  upon.  This 
is  part  of  consideration"— saying  to  Uim  "that 
the  orifi;inal  agreement  should  be  carried 
out";  that  the  highway  mentioned  in  the 
agrecweut.  from  the  end  of  Ballantyne  street 
as  it  was  agreed  to  be  relocated  to  Spaulding 
street,  was  opened  nearly  to  the  head  of 
Olin  street  immediately  after  the  deeds  were 
e.\ecuted  and  work  was  begun  on  the  imi- 
veralty  building,  and  was  used  by  plaintiffs 
and  every  one  for  five  or  six  years;  that  the 
grounds  were  all  cleared  ofT,  the  highway 
being  well  grated,  but  that  a  fence  and  gate- 
way were  put  in  some  two  or  three  years 
ago,  the  recollection  of  witnesses  being  In- 
distiuot  as  to  the  time  of  their  construction. 
Mr.  Kobert  C.  Huston  testifies  that  he  was 
over  the  ground  about  a  month  before  he 
was  called  as  a  witness,  and  that  there  were 
some  indications  of  an  old  road  leading  from 
the  gate  near  Olin  street  along  the  top  of  the 
bluff  in  front  of  and  beyond  the  university 
building.  D.  O.  Hoyt  that  he  has  known  the 
premises  since  1881;  that  Mocic  formerly  had 
a  wood  road  immediately  in  front  of  where 
the  university  building  now  stands;  that  it 
was  used  by  him  and  other  parties  desiring 
to  go  through  that  way,  and  to  the  present 
time  it  is  used  by  people  going  to  and  from 
the  building;  that  it  was  the  only  Imme- 
diate highway  that  the  Portland  University 
people  bad  to  their  grounds;  that  for  years 
before  the  Portland  University  discontinued 
the  school  it  put  a  fence  along  Spaulding 
street,  but  made  no  testrictions  against  any 
one  going  tiirough.  On  cross-examination  he 
continues  that  the  way  used  by  Mock  was  a 
private  road.  A.  C.  Falrchlld  that  the  prem- 
ises that  are  now  the  university  campus  were 
inclosed  by  a  fence  about  five  years  ago,  up 
to  which  time  they  were  open;  that  near  the 
bluff,  and  near  the  road  running  down  to 
Mock's  wharf,  there  was  a  roadway  leading 
In  front  of  the  university,  which  was  used  for 
all  piu-poses  connected  with  the  institution; 
and  that  ho  knew  of  no  restrictions  put  upon 
the  use  of  it  until  the  gateway  was  provided. 
John  Mock  testifies  that  he  sold  tiie  land 
upon  which  the  building  stands  to  the  uni- 
versity, and  that  he  had  a  wood  road,  a  pri- 
vate way,  running  along  the  bluff  in  front  of 
the  building  in  an  early  day;  and  Mcrriman 
Houston,  that  he  lived  adjoining  the  univer- 
sity premises  for  11  years,  that  when  he  first 
knew  them  they  were  all  open  from  Spauld- 
ing to  Ballantyne  street,  that  an  old  road 
extended  from  near  the  end  of  Olin  street 
along  the  bluff  into  the  grove  to  the  rear  of 
the  site  of  the  university  building,  that  the 
university  campus  was  inclosed  in  tlie  year 
1897  or  1808  and  a  gateway  was  put  in  from 
Spaulding  street.  P.  L.  Willis  testifies  in  be- 
half of  the  defendants  that  the  Portlaud  Uni- 


versity had  an  option  (referring  to  the  agree- 
ment of  Kebruary,  1801)  to  buy  from  Brown 
all  his  interest  in  tract  14  lying  north  of  a 
point  00  feet  north  of  Ballantyne  street;  that 
the  agreement  was  afterward  abandoned, 
and  that  he  deeded  to  the  university  the 
whole  of  tile  tract  down  to  Ballantyne  street; 
that  Brown's  idea  in  holding  the  remainder 
of  the  laud  was  to  sell  at  a  large  figure,  and 
that  from  his  conversation  with  Brown  the 
idea  of  the  right  of  way  from  Ballantyne 
street  did  not  strike  him  as  of  much  im- 
portance, or  that  Brown  placed  any  import- 
ance upon  it  at  all;  that  tlie  fence  along 
Spaulding  sti-eet  extended,  whidi  has  since 
come  to  be  known  as  "Willamette  Boule- 
vard," has  been  there  practically  ever  since 
the  university  building  was  located;  that 
when  the  boulevard  was  widened  the  old 
fence  was  torn  away,  and  another  put  up  in 
its  stead,  which  was  about  the  year  iS&i  or 
1895,  and  that  it  has  been  there  continuously 
ever  since;  that  tliere  was  an  old  road— the 
Mock  wood  road— extending  from  the  gate- 
way around  near  the  building  to  where  Mock 
had  a  chute  to  carry  wood  down  to  his  dock, 
but  that  the  use  for  that  purpose  lias  long 
since  been  discontinued,  and  that  there  never 
has  been  any  road  leading  from  the  east  end 
of  Ballantyne  street  to  the  gateway,  at  least 
not  for  a  great  many  years.  F.  I.  McKenna 
testifies  that  he  has  known  the  premises  for 
13  years;  that  when  the  university  building 
was  first  located  the  campus  was  all  in  a 
sort  of  wilderness,  with  some  wood  roads 
running  through  it;  that  there  was  a  wood 
road  running  along  the  bluff  that  came  iu 
through  the  gate;  that  the  first  fence  was 
built  along  Spaulding  street  iu  1891  or  1892; 
that  the  present  fence  was  built  in  the  spring 
of  1804;  and  that  the  first  fence  either  had 
a  gate  or  bars— something  to  keep  the  stock 
out.  Other  witnesses  testify  that  a  drive- 
way existed  from  the  gate  to  the  university 
building,  but  that  it  was  used  only  in  con- 
nection with  the  school,  and  did  not  extend 
beyond  the  building. 

It  is  quite  apparent  from  a  careful  survey 
of  this  testimony  thot  the  Portland  Univer- 
sity never  opened  a  highway  of  any  kind 
from  the  east  end  of  Ballantyne  street,  as 
agreed  to  be  relocated  to  Spaulding  street. 
Formerly  a  wood  road  ran  along  the  bluff 
from  very  near  the  gateway  to,  and  perhaps 
beyond,  the  site  of  the  university  building, 
but  this  was  only  used  for  private  purposes 
while  it  existed.  When,  however,  the  uni- 
versity i)eople  assumed  control,  the  premises 
were  wholly  inclosed,  and  a  gateway  pro- 
vided at  Simuldlng  street  for  entrance  to  and 
exit  from  the  building,  and  the  roadway  was 
never  used  for  general  public  purposes,  nor 
ever  in  any  sense  became  or  was  allowed  to 
be  used  or  traveled  as  a  public  thoroughfare, 
so  that  the  university  never  opened  up  a 
highway— that  is,  a  public  thoroughfare — be- 
tween the  points  designated,  either  In  pur- 
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Buance  of  the  agreement  or  otherwiBe.  The 
same  may  be  said  of  the  east  end  of  Ballan- 
tyne  street  as  agreed  to  be  relocated. 

As  to  the  waiver  on  the  part  of  Brown 
and  the  Peninsular  Real  Estate  Company  of 
a  performance  of  the  conditions  of  the  agree- 
ment upon  the  part  of  the  university,  some 
things  that  happened  would  indicate  that 
such  was  their  purpose— as,  the  execution  by 
them  of  the  deed  to  the  university  without 
reserving  the  space  to  be  occupied  by  the  re- 
location of  Ballantyne  street;  the  vacation  of 
the  whole  of  Ballantyne  street  from  the  angle 
easterly,  when  It  was  unnecessary  to  vacate 
a  portion  of  it  if  a  change  was  still  intend- 
ed; and  the  deeding  of  the  triangular  piece, 
which  was  virtually  half  of  the  street,  by 
the  university  to  Brown.  The  memorandum 
given  .to  Brown  by  the  secretary  of  the  uni- 
versity, however,  would  seem  to  Indicate 
that  it  was  still  the  purpose  of  the  parties  to 
conform  to  the  agreement,  and,  upon  the 
whole,  we  cannot  say  that  there  has  been 
a  waiver  or  abandonment  of  its  conditions 
or  obligations. 

We  come  now  to  the  legal  effect  of  the 
contract.  It  was  primarily  an  option  ac- 
corded the  university  to  purchase  the  prop- 
erty therein  described;  but  wlien  it  acted 
upon  the  option,  and  took  over  the  title,  there 
was  such  a  performance  on  the  part  of  the 
first  parties  as  required  the  university  to 
perform  the  further  obligations  entered  Into 
upon  its  part,  those  remaining  being  to  open 
up  Ballantyne  street  as  agreed  to  be  relo- 
cated, and  to  open  and  maintain  a  good  high- 
way 00  feet  in  width  from  the  end  of  Bal- 
lantyne to  Spaulding  street,  or  an  extension 
thereof.  It  may  well  be  doubted  whether 
the  stipulation  with  reference  to  the  location 
of  the  highway  is  of  such  a  definite  and 
certain  character  as  to  be  susceptible  of  en- 
forcement But  It  may  be  conceded  for  the 
purposes  of  this  case  that  It  might  have  been 
enforced  by  the  first  parties  to  the  contract 
as  against  the  university  personally.  The 
purpose  of  the  agreement  was,  no  doubt,  to 
create  an  easement  over  the  premises  there- 
after to  be,  and  which  were,  acquired  by  the 
university,  and  now  constitute  a  part  of  the 
college  campus.  As  to  the  nature  of  the 
easement,  plaintiffs'  counsel  urge  with  signal 
ability  that  It  Is  appurtenant,  or  at  least 
such  as  a  court  of  equity  will  enforce  in  fa- 
vor of  the  grantees  or  successors  in  Interest 
of  the  first  parties  as  against  the  successors 
In  interest  of  the  second  parties;  while,  upon 
the  other  hand,  it  is  argued  with  equal  skill 
that  the  easement,  if  any  such  was  created, 
was  in  gross,  personal  to  the  grantees,  and 
not  assignable  or  inheritable;  consequently, 
that  it  is  Insusceptible  of  enforcement  by 
the  successors  or  assigns  of  the  first  parties, 
and  especially  may  it  not  be  enforced  as 
against  a  successor  to  the  Portland  Unlver-' 
Bity,  who  it  la  claimed  purchased  without 
knowledge  of  the  agreement.  Mr.  Justice 
Rhodes  well  indicates  the  distinction  between 


an  easement  appurtenant  and  one  In  gross 
in  Wagner  v.  Hanna,  38  Cal.  Ill,  116,  99  Am. 
Dec.  354,  where  he  says:  "To  the  creation  of 
a  right  of  way  that  amounts  to  an  easement, 
and  not  merely  to  a  right  of  way  in  gross, 
two  tenements  are  necessary— the  dominant, 
to  which  the  right  of  way  belongs;  and  the 
servient,   upon   which   the  obligation   rests. 

♦  •  •  The  principal  distinction  between 
a  right  of  way  in  gross  and  an  easement  is 
found  in  the  fact  that  in  the  first  there  is, 
and  In  the  second  there  is  not,  a  dominant 
tenement  The  right  of  way  is  In  gross,  and 
personal  to  the  grantee,  because  It  is  not  ap- 
purtenant to  other  premises.  The  owner  of 
premises  may  grant  the  right  of  way  in  either 
form,  and  if  it  is  the  Intention  to  grant  a 
right  of  way  In  gross,  there  is  no  mention  of 
dominant  premises.  If  the  grant  is  of  an 
easement,  it  Is  always  made  for  the  benefit 
of  other  premises,  and  the  premises  to  which 
the  way  becomes  appurtenant  are  described 
in  the  grant"  The  learned  authors  of  the 
American  and  English  Encyclopaedia  of  Law 
(2d  Ed.)  vol.  10,  p.  403,  make  pracOcally  the 
same  distinction.  They  say:  "An  easement 
appurtenant  is  an  Incorporeal  right,  which, 
as  the  term  implies,  is  attached  to  and  be- 
longs to  some  greater  or  superior  tight; 
something  annexed  to  another  thing  more 
worthy,    which    passes    as    incident   to    it 

•  •  *  Under  the  rule  that  there  can  bo 
no  easement  without  a  distinct  dominant 
tenement,  there  can,  in  strictness,  be  no 
such  thing  as  an  easement  In  gross.  There 
Is,  however,  a  class  of  rights  which  are  im- 
pressed upon  the  land  of  one  person  in  fa- 
vor of  another  person  or  other  persons,  and 
not  In  favor  of  another  tract  of  laud,  and 
these  rights  are  sometimes  spoken  of  by 
courts  and  legal  writers  as  'easements  in 
gross.' "  For  further  illustration,  see  Garri- 
son V.  Rudd,  19  111.  &58.  As  a  rule  of  con- 
struction in  determining  whether  in  a  given 
case  an  easement  is  appurtenant  or  in  gross, 
courts  favor  the  former,  and,  if  the  right  In 
controversy  is  in  its  nature  an  appropriate 
and  useful  adjunct  to  the  land  conveyed, 
having  in  view  the  intention  of  the  grantee 
as  to  its  use,  there  being  nothing  to  show  that 
the  parties  intended  it  to  l)e  a  mere  personal 
right,  it  should  be  held  to  be  an  easement 
appurtenant,  and  not  in  gross,  the  presump- 
tion therefore  being  in  favor  of  the  former 
where  there  is  a  doubt  as  to  the  real  nature 
of  the  grant.  10  Am.  EIng.  Encyc.  Law  (2d 
Ed.)  405;  Wagner  y.  Hanna,  supra.  Another 
legal  principle  Is  Involved:  That  the  quality 
of  running  with  tlie  land  may  be  impressed 
upon  a  covenant,  it  is  not  sufllclent  that  it 
be  made  concerning  land,  but  there  must  be 
a  privity  of  estate  between  the  contracting 
Itartles,  and  the  covenant  must  have  relation 
to  an  Interest  created  or  conveyed  in  order 
that  it  may  pass  to  the  grantee  of  the  cove- 
nantee. It  will  suffice  if  the  covenantor  have 
an  equitable  Interest  merely  (8  Am.  Eng. 
Encyc.  Law  I2d  Ed.]  149),  there  being  a  dis- 
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tlnctlon  to  be  noted  between  those  rights 
which  run  only  with  the  estate  In  the  land 
and  those  which  are  said  to  be  attached  to 
the  land  Itself.  Norcroas  v.  James,  140  Mass. 
188,  2  N.  E.  946.  A  covenant  tor  title  may 
be  instanced  as  belonging  to  the  tonuer  class, 
so  that  he  who  elands  in  privity  with  the 
estate  with  reference  to  which  the  covenant 
was  made,  by  descent  or  purchase  from  the 
grantee  or  covenantee,  Is  entitled  to  the  ben- 
efit of  the  covenant.  The  covenant  pertain- 
ing to  the  other  class  partakes  of  the  nature 
of  a  grant  or  reservation,  which  carries  with 
it  an  interest  in  the  land  Itself,  or  becomes 
attached  to  and  qualifies  the  estate,  and  It 
goes  with  the  land,  irrespective  of  privity. 
An  easement  appurtenant  is  of  this  latter 
dasa  It  Is  a  part  of  the  dominant  estate, 
and  remains  a  servitude  upon  the  servient 
estate  Into  whosoever  bands  the  former 
may  come.  So,  "an  owner,"  as  is  said  in 
Trustees  v.  Lynch,  70  N.  Y.  440,  449,  2C  Am. 
Rep.  615,  "may  subject  his  lands  to  any 
servitude,  and  transmit  them  to  others  char- 
ged with  the  same;  and  one  taking  title  to 
lands,  with  notice  of  any  equity  attached 
thereto,  or  any  outstanding  right  or  claim  af- 
fecting the  title  or  the  use  and  enjoyment 
of  the  lands,  takes  subject  to  such  equities 
and  such  right  or  claim,  and  stands.  In  the 
place  of  his  grantor,  bound  to  do  or  forbear 
to  do  whatever  he  would  have  been  bound 
to  do  or  forliear  to  do.  *  ♦  ♦  The  lan- 
guage of  courts  and  of  judges  has  been  very 
uniform  and  very  decided  upon  this  subject, 
and  all  agree  that  whoever  purchases  land 
upon  which  the  owner  has  Imposed  an  ease- 
ment of  any  kind,  or  created  a  charge  which 
would  be  enforced  in  equity  against  him, 
takes  the  title  subject  to  all  easements,  equi- 
ties, and  charges,  however  created,  of  which 
be  hab  notice."  And  "a  personal  covenant 
or  agreement,"  says  Mr.  Justice  Blgelow  In 
Whitney  v.  Union  Railway  Co.,  H  Gray,  359, 
364,  71  Am.  Dec.  715,  "will  be  held  valid  and 
binding  in  equity  on  a  purchaser  taking  the 
estate  with  notice.  It  is  not  binding  on  him 
merely  because  he  stands  as  an  assignee  of 
the  party  who  made  the  agreement,  but  be- 
cause he  has  taken  the  estate  with  notice  of 
a  valid  agreement  concerning  it,  which  he 
cannot  equitably  refuse  to  perform."  See, 
also,  Fhoenix  Ins.  Co.  v.  Continental  Ins.  Co., 
87  N.  y.  400.  But  where  a  person  covenants 
with  another  in  respect  to  land,  and  at  ttie 
same  time,  with  and  as  a  i»art  of  making  the 
covenant,  neither  parts  with  nor  receives 
any  title  or  Interest  In  the  land,  nor  creates 
an  easement  or  right  In  the  nature  of  an 
easement  for  the  benefit  thereof,  such  a  cove- 
nant is  at  least  but  a  mere  personal  contract, 
and  wholly  collateral  to  the  laud,  and,  of 
course,  could  neither  run  with  the  land  nor 
become  attached  to  or  a  part  of  it  so  as  to 
qualify  the  estate.  Hm-d  v.  Curtis,  19  Pick. 
439;  Bronson  v.  Coffin,  108  Mass.  175,  11 
Am.  Kep.  335 ;  King  v.  Wight,  155  Mass.  444, 
29  N.E.  644.     Measured  by  these  principles, 


we  are  to  determine  whether  plaintiffs  have 
a  cause  of  suit  against  defendant  Zahm,  the 
Portland  University  not  being  a  contestant 
here.  At  the  time  of  entering  Into  the  eon- 
tract  or  agreement  upon  which  plaintiffs 
base  their  cause,  the  Portland  University 
had  no  interest  whatever,  either  legal  or 
equitable,  so  far  as  the  evidence  shows,  in 
the  property  through  which  It  agreed  to  oi)en 
the  60-foot  highway;  and,  there  being  no 
privity  of  estate  between  the  contracting 
parties,  its  covenant  In  that  regard  could 
not,  therefore,  run  with  the  land.  This 
much  is  very  clear.  The  agreement  or  the 
covenant  on  the  part  of  the  university.  If 
It  may  be  so  styled,  had  no  relation  to  any 
Interest  In  land  created  or  conveyed,  and 
there  was  no  privity  of  estate  between  the 
parties.  It  Is  not  sufficient,  as  we  have  seen, 
that  It  be  concerning  land;  and  that  is  all  it 
is— a  mere  undertaking,  we  may  say,  execu- 
tory In  character,  to  dedicate  an  easement 
through  land  that  the  university  did  not  at 
the  time  own.  The  contract  is  therefore  de- 
void of  that  absolutely  essential  requisite  to 
endow  It  with  that  peculiar  characteristic  of 
a  covenant  running  with  the  land.  Upon 
the  other  hand,  the  university  was  clearly 
not  In  a  position  to  burden  the  land  with  an 
easement,  having  no  estate  therein  to  grant. 
Not  being  the  owner,  it  could  not  create  any 
servitude  upon  It,  hence  its  agreement  to 
open  out  a  highway  through  it  could  not 
affect  the  land  itself,  or  qualify  the  estate 
therein.  There  was  no  attempt  to  designate 
or  describe  the  dominant  tenement,  but.  If  It 
could  be  otherwise  shown  that  the  land  then 
owned  by  the  first  parties  was  Intended  as 
such,  it  could  not  aid  the  plaintiffs,  as  the 
university  could  not  then  annex  tlie  ease- 
ment contended  for.  Carrying  the  logic  of 
the  authorities  still  fiu^her,  the  university 
did  not,  by  the  agreement,  even  so  much  as 
create  an  easement  In  gross.  Not  having  an 
estate  in  the  land  at  the  time,  It  was  an  ex- 
ecutory undertaking,  wholly  collateral  to  the 
land,  and  entirely  personal  In  its  portent  and 
bearing.  As  is  Indicated  by  the  cases,  a  per- 
son may  subject  his  lauds  to  any  servitude, 
and  transmit  them  to  others  charged  with 
the  same,  but  he  cannot  subject  those  belong- 
ing to  others  to  any  servitude  whatever,  and 
if  he  covenants  respecting  them  it  is  an  alto- 
gether personal  undertaking,  which  does  not 
in  any  manner  affect  the  lands  themselves. 
So,  if  a  person  be  the  owner  when  he  cove- 
nants to  burden  lands  with  an  easement  or  a 
servitude,  equity,  regarding  that  as  done 
which  ought  to  be  done,  will  Impress  the  bur- 
den upon  the  property  coming  into  other 
hands  with  knowledge  of  the  covenant  It 
does  this  because  the  covenant  has  been  so 
impressed  in  the  first  instance,  but  it  may 
be  questioned  whether  equity  will  so  treat 
a  covenant  that  is  made  concerning  land 
only,  and  does  not  at  the  same  time  create 
an  Interest  or  estate  In  the  land,  either  le- 
gally or  equitably,  because  of  the  want  oC 
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ownership  therein  at  the  time.  Whatever- 
way  we  may  turn  the  proposition,  however, 
the  agreenjent  or  covenant  with  reference  to 
the  establishment  of  the  tiO-foot  highway  to 
8paul(1ing  street  was  a  mere  i)ersoual  cove- 
nant, whoily  collaterai  to  the  innd.  and  not 
assignable.  But,  if  it  be  conceded  that  plain- 
tiffs have  a  standing  to  enforce  the  agree- 
ment by  reason  of  yet  liaving  an  undivided 
one-lialf  interest  in  the  title  to  lots  16  to  20. 
Inclusive,  they  cannot  enforce  it  as  against 
Zahm,  the  successor  to  the  university,  as  it 
is  not  shown  that  he  tooli  with  notice  or 
knowledge  thereof,  and  the  covenant  of  the 
university  Is  therefore  not  binding  uiwu  him 
in  any  sense.  As  the  agreement  affect."*  the 
tract  upon  which  the  university  was  given  an 
option  to  purchase,  it  was  such,  perhaps,  as 
would  have  bound  the  university  in  equity 
to  grant  the  easement.  The  first  parties 
thereby,  in  effect,  reserved  the  right  to  have 
that  part  of  Ballantyne  street  from  the  angle 
east  changed  or  relocated;  and,  if  the  deed 
bad  been  made  In  accordance  therewith.  It 
would  have  amounted  to  a  reservation  in  the 
grant,  or,  as  is  sometimes  construed,  a  grant 
by  the  university,  and  that  would  have  been 
the  end  of  the  matter  so  far  as  that  par- 
ticular tract  is  concerned,  and  the  easement 
would  have  been  impressed  upon  the  estate. 
But  the  deed  was  to  the  whole  tract,  with  a 
collateral  undertaking  on  the  part  of  the  inii- 
versity,  If  the  memorandum  of  Us  secretary 
may  be  so  construed  as  continuing  the  orig- 
inal agreement  still  to  relocate  the  street  as 
stipulated.  This  undertaking,  however,  so 
far  as  the  record  discloses,  was  wholly  un- 
known to  Zahm,  and  he  could  not  be  bound 
by  it.  Nor  did  the  recording  of  the  original 
agreement  serve  to  notify  him  constructively, 
as  at  the  time  he  purchased  the  title  to  the 
latter  tract  had  apparently  been  conveyed 
by  the  first  parties  to  the  university  without 
reference  to  the  agreement,  so  that  he  may 
well  have  supposed  that  It  had  been  aban- 
doned, and  that  his  title  was  good. 

It  follows  from  these  considerations  that 
the  decree  of  the  trial  court  must  be  re- 
versed, and  the  complaint  dismissed,  and  It 
is  so  ordered. 


PEOPLE  v.  WRIX  et  ai.    (Ij.  A.  1,101.) 
(Supreme  Court  of  California.    April  8,  ]!K)4.) 

JUDGMENT— MOTION  TO  SET  ASIDE  DEFAULT- 
LAPSE  OF  TIME— AFFIDAVIT  VOH  SUMMO.XS  BY 
PUBLICATION  —  SUFFICIENCY— APPEAL— REC- 
ORD—RULE  OF  COURT— AUTHENTICATION  OF 
PAPERS— attorney's  NAME  AS  PART  OF  SUM- 
MONS-STATUTE. 

1.  Mere  error  of  the  court  in  a  finding  and  or- 
der based  on  an  affidavit  for  publication  of  sum- 
mons cannot  be  taken  advantage  of  on  a  motion 
to  vacate  a  judgment  by  default  where  the  mo- 
tion wn.s  not  made  until  nearly  five  years  after 
the  rendition  of  judgment. 

2.  An  order  for  publication  of  summons  was 
based  on  an  affidavit  showing  the  placing  of 
summons  in  the  hands  of  the  sheriff  for  service, 
and  the  sheriff's  return  thereon  tliat  he  was  un- 


able to  find  defendant  In  the  county;  that  affi- 
ant had  inquired  of  the  treasurer  of  the  county 
wherein  the  lands  were  situated  and  suit  was 
brought,  and  had  been  informed  that  the  treas- 
urer did  not  know  where  defendant's  residence 
was ;  and  that  affiant  had  inquired  of  others 
well  acquainted  in  the  county,  and  was  unable 
to  learn  from  any  one  the  residence  of  defend- 
ant, or  whore  he  could  be  found.  Held,  that  the 
aflidavit  was  sufficient  to  confer  jurisdiction  to 
make  the  order. 

a.  Where  a  court  has  jurisdiction  to  make  a 
valid  order  for  publication  of  summons,  a  judg- 
ment by  default  predicated  thereon  ia  valid. 

4.  An  unauthenticated  affidavit  of  defendant  in 
a  proceeding  to  set  a.tide  a  judgment  by  default, 
printed  in  the  transcript  on  api>eal,  is  no  part 
of  the  record,  under  rule  20  (04  Pac.  xii).  pro- 
viding that  on  appeal  the  papers  used  or  taken 
on  the  hearing  of  the  motion  must  be  authenti- 
cated by  incorporating  them  in  a  bill  of  excep- 
tions, except  where  another  mode  of  authenti- 
cation is  provided  by  law. 

5.  T'nder  Code  Civ.  Proc.  |  407,  subd.  5.  be- 
fore its  amendment  in  1807,  providing  that  the 
name  of  plaintifTs  attorney  must  be  indorsed 
on  the  summons,  the  attorney's  name  did  not 
thereby  become  a  part  of  the  summons,  so  as  to 
render  void  a  summons  by  publication,  a  copy  of 
which  was  published  without  the  attorney's 
name ;  the  record  showing  that  the  name  of  the 
attorney  was  indorsed  on  the  summons. 

Commissioners'  Decision.  In  Banc.  Ap- 
peal from  Superior  Court,  Santa  Barbara 
County;   W.  B.  Cope,  .Tudge. 

Action  by  the  people  against  Michael  J. 
Wrin  and  others.  From  an  order  refusing 
to  set  aside  a  Judgment  by  default,  Wrin 
appeals.    Afllrmed. 

F.  D.  Brandon  and  C.  F.  Carrier,  for  ap- 
pellant. B.  W.  Squier,  Dlst.  Atty..  and  Tlrey 
L.  Ford,  Atty.  Gen.,  for  the  People. 

GRAY,  O.  Ai)peal  from  an  order  refusing 
to  set  aside  a  default  Judgment  foreclosing 
defendants'  Interest  In  certain  school  lands 
situated  in  Santa  Barbara  county,  which 
Judgment  was  based  on  a  service  of  summons 
by  publication.  The  Judgment  was  rendered 
in  July,  18!M>,  und  the  motion  to  vacate  made 
In  April.  ISKn. 

1.  The  aftidavlt  for  publication  of  suuimons 
Is  attacked  as  iusuificient,  in  falling  to  show 
diligent  search  for  defendant  within  the 
state.  That  part  of  tlie  affidavit  material 
to  the  point  reads  as  follows:  "Tljat  defend- 
ant Michael  .1.  Wrin  cannot,  after  due  dili- 
gence, be  found  within  tlie  state  of  Cnltfor- 
nia.  *  ♦  *  That,  for  the  purpose  of  find- 
ing defendant  Michael  .T.  Wrin,  affiant  has 
placed  summons  in  said  action  in  the  hands 
of  the  sheriff  of  the  said  county  of  Santa 
Barbara,  with  instructions  to  serve  the  same 
upon  the  said  defendant,  but  that  said  sher- 
iff has  been  unable  to  find  said  defendant, 
and  has  returned  said  summons  to  the  clerk 
of  said  court  with  the  Indorsement  that  said 
defendant  cannot  be  found  within  the  coun- 
ty of  Santa  Barbara;  that  affiant  has  in- 
quired of  the  treasurer  of  the  county  of 
Santa  Barbara  whether  he  knew  of  the  resi- 
dence of  said  defendant,  and  has  been  In- 
formed by  said  treasurer  that  he  did  not 
know  where  the  residence  of  said  defendant 
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was,  and  that  affiant  bas  Inquired  of  other 
pnrtlesi  who  were  well  acquainted  In  the 
<-oiiiity  of  Santa  Barbara  and  In  the  state  of 
California,  and  has  been  unable  to  learn 
from  any  one  the  residence  of  said  defend- 
ant, or  where  he  can  be  found;  and  that  he 
has  made  diligent  Inquiry  to  find  said  de- 
fendant, but  cannot,  after  due  diligence,  find 
him  in  this  state."  Upon  this  affidavit  the 
court  made  the  order  of  publication,  and  re- 
cited and  found  therein  that  It  satisfactorily 
appeared  that  the  defendant  could  not,  after 
due  diligence,  be  found  within  this  state. 
It  may  be  conceded  that  this  affldavit  is,  in 
a  sense,  defective,  and  that  the  trial  court 
erred  in  the  finding  and  order  based  upon  It 
But  mere  error  of  the  court  could  not  be 
taken  advantage  of  on  this  motion,  made 
nearly  five  years  after  the  rendition  of  the 
judgment.  To  obtain  the  desired  order  vacat- 
ing the  judgment,  it  was  necessary  that  the 
Judgment  should  be  void  on  tbe  face  of  tbe 
recordi,  or,  in  other  words,  it  should  appear 
from  the  record  that  the  trial  Judge  had  not 
Jurisdiction  to  mal^e  the  order  of  publica- 
Uon.  Forbes  t.  Hyde,  31  Cal.  342;  Llgare 
V.  Cal.  S.  R.  B.  Co.,  76  Cal.  610,  18  Pac.  777. 
Tbe  affldavit  contained  some  evidence  of 
diligence  to  find  tbe  defendant  Placing  the 
summons  In  tbe  bands  of  the  sheriff  for 
service,  and  tbe  sberifTs  return  tbereon,  tbe 
inquiry  of  tbe  treasurer,  who,  under  tbe  law, 
was  to  receive  the  money  which  had  been 
or  was  yet  to  be  paid  on  tbe  land,  and  was 
therefore  tbe  most  lilcely  of  any  ofQcer  in  the 
county  to  have  tbe  post-ofQce  address  and 
IcDow  of  tbe  residence  of  tbe  defendant  and 
the  Inquiry  of  other  persons,  all  show  the 
exercise  of  some  diligence.  We  cannot  there- 
fore,  say  that  the  court  was  without  Juris- 
diction to  make  tbe  order,  or  that  tbe  order 
was  void,  and,  if  the  order  was  valid,  of 
course,  the  Judgment  was  also  valid.  Tbe 
case  before  us  does  not  differ  in  principle 
from  tbe  case  of  Rue  v.  Quinn,  137  Cal.  651, 
06  Pac.  210,  70  Pac.  732.  Tlie  affldavit  in 
this  case  is  perhaps  not  quite  so  strong  as 
the  one  considered  In  the  Rue  Case,  but  tbe 
argument  and  the  authorities  cited  and  the 
prluciples  laid  down  In  that  case  apply  with 
equal  force  to  the  case  here  under  consid- 
eration. That  case  is  so  recent  and  was  so 
thoroughly  considered  and  reconsidered  that 
it  seems  unnecessary  here  to  repeat  tbe  argu- 
ments contained  In  it  or  to  attempt  to  add 
anything  further.  See,  also,  Wels  v.  Cain  et 
al.  (Cal.)  73  Pac.  980. 

There  is  printed  In  tbe  transcript  what 
purports  to  be  tbe  affidavit  of  the  defendant, 
oertlfled  by  the  clerk  of  the  court  as  having 
been  used  on  tbe  motion  to  vacate  the  judg- 
ment We  cannot  consider  this  affidavit, 
however,  for  the  reason  that  it  is  not  con- 
tained in  any  bill  of  exceptions  or  otherwise 
certified  as  required  by  law.  Rule  29  (04  Pac. 
xii)  of  tbe  Supreme  Court;  Melde  v.  Reynolds^ 
120  Cal.  234.  52  Pac.  491. 

2.  It  Is  objected  that  tbe  name  of  tbe  at- 


torney for  plaintiff  did  not  appear  upon  thd 
summons  as  published.  It  does  appear,  how- 
ever, from  the  record,  that  the  name  of  the 
said  attorney  was  Indorsed  upon  tbe  sum- 
mons, a  copy  of  which,  without  tbe  attor- 
ney's name,  was  published.  All  that  was 
required  by  section  407,  Code  Civ.  Proc.,  be- 
fore it  was  amended  in  1897,  with  reference 
to  the  attorney's  name,  was  that  it  should 
be  indorsed  upon  the  summons.  Tbe  attor- 
ney's name  did  not  thereby  become  a  part  of 
tbe  summons,  and  it  was  not  necessary,  as 
such,  to  publish  it. 

We  advise  tliat  tbe  order  appealed  from 
be  affirmed. 

I  concur:    CHIPMAN,  C. 

For  tbe  reasons  given  in  tbe  foregoing 
opinion,  tbe  order  appealed  from  is  affirmed: 
McFARLAND,  J.;  ANGELLOTTI,  J.;  VAN 
DYKE,  J.;  SUAW,  J.;  HEXSHAW,  J. 
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TALCOTT   V.    HURLBERT   et   al.    (HANS- 
BROW,  Intervener).    (S.  F.  2,620.) 
(Supreme  Ourt  of  California.    April  5,  1904.) 

CHATTEL   UOBTGAGE  —  ACKNOWLEDGMENT— VA- 
LIDITY AS  AGAINST  CBBDITOBS— NOVATION 
— DISCHABGE  OF  MOBTOAOE  LIEN. 

1.  Civ.  Code,  §  2957,  declaring  that  a  mort- 
gage of  personal  property  is  void,  as  against 
creditors  of  the  mortgagor,  unless  it  is  acknowl- 
edged, certified,  and  recorded  as  grants  of  real 
property,  does  not  render  a  chattel  mortgage  in- 
valid because  not  acknowledged,  as  against  credr 
itors  of  a  subsequent  purchaser  of  tbe  mortgaged 
property,  who  assumed  the  mortgage  debt. 

2.  Mortgagors  in  a  chattel  mortgage  to  secure 
a  note,  together  with  others,  formed  a  corpora- 
tion. The  mortgaged  property  was  transferred 
to  it.  It  was  agreed  between  the  creditors  of  the 
mortgagors  and  the  corporation  that  the  corpo- 
ration should  pay  all  the  creditors.  The  mort- 
gagee, though  assenting  to  tbe  arrangement,  did 
not  agree  to  release  the  lien  of  the  mortgage. 
The  corporation  failed  to  pay  tbe  note  secured 
by  the  mortgage.  Held,  that  the  corporation 
was  estopped  from  claiming  the  property  freed 
from  mortgage,  though  it  was  not  acknowledged, 
and  the  assignee  of  tbe  corporation,  on  its  in- 
solvency, could  have  no  greater  rights  than  the 
corporation  itself. 

3.  Though  an  agreement  between  a  purchaser 
of  mortgaged  chattels  and  tbe  mortgagor's  cred- 
itors whereby  tbe  purchaser  was  to  pay  tbe  debt 
showed  a  novation  by  the  substitution  of  a  new 
debtor,  within  Civ.  Code,  {  1531,  the  mortgage 
was  not  discharged,  when  nothing  was  said 
about  releasing  it,  nor  was  the  purchaser  tbe 
mortgagor  as  to  the  purchaser's  creditors. 

(Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court  Santa  Clara 
County;   M.  H.  Hyland,  Judge. 

Action  by  Mary  A.  Talcott  against  E.  C. 
Hurlbert  and  others,  in  which  George  R. 
Ilansbrow  intervened.  From  a  judgment  for 
tbe  intervener,  plaintiff  appeals.    Reversed. 

H.  V.  Morehouse,  for  appellant.  John  G. 
Jury  and  Gordon  &  Yotmg,  for  respondents. 

COOPER,  C.  This  action  was  brought  td 
foreclose  a   mortgage  on   certain   personal 
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property  described  In  the  complaint.  Judg- 
ment was  entered  against  plaintiff  and  de- 
fendants Hurlbert,  Wooltollc,  and  Bey,  and 
in  favor  of  intervener,  Hansbrow.  Defend- 
ants have  not  appealed.  Plaintiff  prosecutes 
this  appeal  from  the  Judgment  in  favor  of  in- 
tervener, and  the  contest  here  is  between 
plaintiff  and  respondent  Hansbrow. 

The  findings  show  the  following  to  be  the 
material  facts:  On  the  18th  day  of  July, 
1893,  E.  O.  Hurlbert  and  C.  A.  Woolfolk  made 
and  delivered  their  promissory  note  to  one 
Hall  for  $500,  due  October  18,  1893,  with  In- 
terest from  date  until  paid  at  the  rate  of  1 
per  cent  per  month,  and,  to  secure  the  same, 
executed  and  delivered  a  chattel  mortgage 
upon  the  personal  property  described  In  the 
complaint.  The  mortgage  was  properly  veri- 
fied as  required  by  law,  but  was  not  ac- 
knowledged by  the  mortgagors.  It  was  on 
the  following  day  recorded  in  the  proper  book 
for  recording  chattel  mortgages.  In  the  re- 
corder's office  of  Santa  Clara  county,  being 
the  county  in  which  the  property  was  sit- 
uated. The  note  and  mortgage  were,  after 
maturity,  assigned  to  one  Coke,  who  after- 
wards assigned  the  same  to  plaintiff,  who 
has  ever  since  been  the  owner  thereof.  On 
September  0,  1893,  the  said  Hurlbert  and 
Woolfolk,  with  other  parties,  organized  a  cor- 
poration, and  incorporated  as  the  Hurlbert 
Printing  Company.  At  the  time  of  forming 
the  said  corporation,  Hurlbert  and  Woolfolk 
were  indebted  to  various  creditors,  including 
Hall,  the  mortgagee,  the  said  indebtedness 
amounting  to  $3,874.74.  The  printing  mate- 
rial and  plant  of  Hurlbert  and  Woolfolk,  be- 
ing the  property  mortgaged  to  Hall,  were 
transferred  to  said  corporation,  and  It  was 
agreed  by  and  between  the  corporation  and 
the  creditors  of  Hurlbei-t  and  Woolfolk  that 
the  corporation  should  assume  and  pay  all 
the  creditors,  and  that  the  creditors  should  re- 
lease the  said  Hurlbert  and  Woolfolk  from  all 
the  Indebtedness  so  due  said  creditors.  The 
corporation  was  by  such  agreement  substi- 
tuted as  the  debtor  of  all  of  said  creditors, 
and  the  said  Hurlbert  and  Woolfolk  were  re- 
leased from  ail  claims  on  account  of  the  said 
Indebtednessi.  To  this  arrangement  Hall,  who 
then  owned  the  note  and  mortgage,  assented, 
but  he  did  not  release  the  lien  of  the  mort- 
gage, nor  agree  to  release  the  same,  nor  has 
the  note  secured  thereby  been  paid.  On  the 
29th  day  of  January,  1896,  the  said  corpo- 
ration was  duly  adjudged  insolvent,  and 
George  R.  Hansbrow,  the  intervener,  was  ap- 
pointed and  qualified  as  assignee  of  the  said 
Insolvent  corporation.  As  such  assignee,  he 
claims  to  represent  the  creditors  of  said  In- 
solvent corporation,  and  contests  the  validity 
of  the  plaintiff's  mortgage.  The  assignee  of 
said  insolvent  corporation,  solely  in  his  ca- 
pacity as  such,  claims  that  the  said  mort- 
gage is  void  under  section  2957,  Civ.  Code, 
which,  so  far  as  material  here,  is  as  follows: 
"A  mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor    *    *    ' 


unless  •  •  *  It  Is  acknowledged  or 
proved,  certified  and  recorded,  in  like  man- 
ner as  grants  of  real  pr<^erty." 

It  Is  clear,  under  the  above  section,  that 
the  mortgage  to  Hall  was  void  as  to  any 
creditor  or  creditors  of  the  mortgagors,  Hurl- 
bert and  Woolfolk.  But  it  was  not  void  ex- 
cept as  to  the  classes  of  persons  named  in 
the  section.  Here  there  is  no  creditor  of  the 
mortgagors  before  the  court  as  such.  We 
cannot  extend  the  words  of  the  statute  to 
parties  not  included  In  the  classes  named  in 
It.  The  cotxmratlon  succeeded  to  the  prop- 
erty mortgaged,  but  this  did  not  make  the 
corporation  the  mortgagor.  It  was  a  subse- 
quent purchaser  of  the  pr<H)erty,  but  with 
full  knowledge  of  the  mortgage  to  plaintiff's 
assignor.  Kot  only  this,  but  it  agreed  to  pay 
the  mortgage  debt.  Upon  the  faith  of  this 
agreement.  Hall,  the  mortgagee,  released  the 
mortgagors  from  personal  liability.  The  cor- 
poration has  not  kept  its  agreement  and  paid 
the  debt.  It  will  not  be  allowed  to  procure 
the  release  by  Hall  of  Hurlbert  and  Wool- 
folk  upon  Its  promise  to  pay,  and,  after  re- 
fusing to  pay,  hold  the  property  free  from 
the  lien  of  the  mortgage.  The  only  consid- 
eration for  the  release  of  the  original  mort- 
gagors by  Hall  was  the  agreement  of  the  cor- 
poration to  pay  Hall  the  amount  of  bis  mort- 
gage. Although  the  consideration  has  wholly 
failed,  and  the  mortgage  has  not  been  paid, 
the  respondent  seeks  to  hold  the  property 
free  from  the  mortgaged  lien.  The  corpora- 
tion is  estopped  from  claiming  the  property, 
as  against  plaintiff,  without  first  paying  the 
amount  due  plaintiff.  The  assignee  can  be 
allowed  no  greater  rights  than  the  corpora- 
tion would  have  had  In  the  case.  It  is  true 
that  an  assignee  In  Insolvency  proceedings 
may  maintain  an  action  to  set  aside  convey- 
ances In  fraud  of  creditors,  but  such  as- 
signee must  represent  creditors  of  the  party 
who  made  such  fraudulent  or  void  transfer. 
Here  no  assignee  of  Hurlbert  and  Woolfolk 
Is  representing  their  creditors,  if  any  they 
have.  It  Is  Insisted  by  respondent  that  a 
complete  novation  was  made  as  to  the  debt 
due  Hall  from  the  mortgagors,  and  that  It 
follows  that  the  corporation  was  thenceforth 
to  be  treated  as  the  mortgagor.  The  findings 
show  a  novation  by  the  substitution  of  the 
corporation  as  debtor  to  Hall  In  the  place  of 
the  mortgagors.  Civ.  Code,  i  1531.  But 
there  was  no  novation  as  to  the  security  held 
by  Hall.  He  did  not  release  his  security, 
nor  was  there  anything  said  about  such  re- 
lease. In  Kausler  et  al.  v.  Ford  et  al.,  47 
Miss.  289,  the  question  of  a  novation  as  to 
the  debt,  but  not  as  to  the  lien,  is  discussed, 
and  It  Is  said:  "The  novation  of  the  debt,  or 
any  part  of  It,  by  substituting  a  new  note, 
does  not  raise  or  discharge  the  lien.  So  long 
as  the  original  debt,  or  any  part  of  it,  can  be 
traced  into  the  new  note*  the  lien  security 
follows  It."  Nor  did  the  novation  make  the 
corporation  the  mortgagor,  or  place  it  in  a 
position  where  It  stood  in  the  same  position 
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as  tbe  mortgagor,  as  to  Its  creditors.  "Cred- 
itors of  the  mortgagor"  does  not  mean  any 
more  than  is  expressed.  It  does  not  mean 
creditors  of  a  third  party  to  whom  the  mort- 
gagor afterwards  conveys  the  property,  even 
If  the  third  party  assumes  and  agrees  to  pay 
the  mortgage  debt.  The  words  of  the  statute 
are  not  to  be  extended  by  Implication  to 
other  classes  of  persons  than  those  named. 
Farmers'  Ex.  Bank  v.  Purdy,  130  Cal.  455, 
62  Pac.  738;  First  Nat  Bank  t.  Menke,  128 
Cal.  103,  60  Pac.  675. 

As  to  the  defendant  Bey,  who  filed  a  cross- 
complaint  setting  up  a  subsequent  mortgage 
on  the  same  property  by  the  corporation,  the 
court  held  his  mortgage  void,  and  he  has  not 
appealed.  The  plaintiff's  mortgage  being 
valid  as  to  all  parties  In  this  proceeding,  it 
will  be  necessary  for  the  court,  upon  the  tes' 
timony  now  before  it,  or  such  other  evidence 
as  may  be  offered,  to  find  the  amount  due 
plaintiff,  and  make  the  proper  decree. 

It  Is  advised  that  the  judgment,  as  to  plain- 
tiff, be  reversed. 

We  concur:    CHIPMAN,0.;  HARRISON, O. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  judgment,  as  to  plaintiff,  is  re- 
versed. SHAW,  J.;  ANGBLLOTTI,  J.;  VAN 
DYKE,  J. 
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PEOPLE  V.  GREEN.    (Cr.  1,095.) 
(Supreme  Court  of  California.    April  5,  1804.) 

IJLBCENT— EVIDENCE— AOUISSIBILITT. 

1.  On  a  prosecution  for  cattle  theft  committed 
in  a  particular  county,  evidence  of  the  purpose 
of  the  accused  in  goins  to  that  county  three 
years  liefore  tbe  commission  of  the  offense  is  too 
remote. 

2.  On  a  prosecution  for  the  larceny  of  cattle 
branded  M  D,  evidence  of  what  the  mother  of 
tbe  accnsed,  daimlog  cattle  of  the  same  brand, 
told  him,  in  explanation  of  the  trip  he  made  at 
bis  mother's  request  to  the  county  where  the 
alleged  theft  was  committed,  two  years  later, 
was  not  a  part  of  the  res  gestte,  but  hearsay, 
and  too  remote  on  the  question  of  the  accused  s 
intention  at  the  time  of  the  alleged  theft. 

3.  Where,  on  a  prosecution  for  tbe  theft  of 
cattle  branded  M  D,  the  witnesses  for  the  state 
testified  that  the  cattle  in  question,  together 
with  a  cow  branded  C,  the  property  of  a  third 
person,  were  seen  on  the  range  in  a  certain  coun- 
ty on  a  designated  date,  but  were  missed  shortly 
afterwards,  the  question  whether  the  third  per- 
son bad  cattle  on  another  range  was  immaterial, 
unless  it  appeared  that  the  cow  in  question  was 
among  them,  so  as  to  contradict  the  state's  wit- 
nesses. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Fresno  County; 
H.  Z.  Austin,  Judge. 

George  Green  was  convicted  of  larceny, 
and  appeals.    AfBrmed. 

S.  J.  Hinds  and  J.  R.  Klttrell,  for  appel- 
lant. U.  8.  Webb,  Atty.  Gen.,  and  C.  N.  Post, 
Asst.  Atty.  Gen.,  for  the  People. 

CHIPMAN,  C.  The  defendant  was  con- 
victed, on  Information  In  the  superior  court 


of  Fresno  county,  of  tbe  crime  of  grand  lar- 
ceny, and  appeals  from  the  Judgment  and 
from  an  order  denying  his  motion  for  a  new 
trial.  The  larceny  la  alleged  to  have  been 
committed  In  tbe  county  of  Madera,  and  the 
property  carried  into  the  county  of  ITresuo, 
where  defendant  was  convicted.  No  point 
is  made  as  to  the  sudicioncy  of  the  evidence 
to  Justify  the  verdict.  The  points  of  error 
urged  in  the  appellant's  brief  are  three  in 
number,  relating  to  alleged  errors  of  the  court 
in  ruling  out  questions  proposed  by  tbe  de- 
fendant 

The  date  of  the  alleged  larceny  was  Sep- 
tember 1,  1899.  The  stolen  property  is  de- 
scribed in  the  Information  as  "two  head  of 
cattle,  the  property  of  one  M.  C.  Knowies," 
and  in  the  testimony  of  Knowies  as  "a  brin- 
dle  cow"  and  "a  big  bald-faced  steer,"  both 
branded  M.  D.  This  was  the  brand  of  one 
McDonald,  tbe  stepfather  of  defendant  from 
whom  Knowies  had  purchased  these  with 
other  cattle— ten  in  all— December  8,  1897. 
The  cattle  purchased  were  supposed  to  be  all 
tbe  cattle  owned  by  McDonald  at  the  time 
of  the  purchase,  and  the  sale  included  the 
M  D  brand,  which  was  turned  over  to 
Knowies  by  McDonald.  The  cattle  in  ques- 
tion, together  with  a  red  cow  branded  C,  tbe 
property  of  one  Campbell,  were  seen  on  the 
range  In  Madera  county  about  September  1, 
1899,  but  were  missed  shortly  afterwards. 
In  January,  1900,  the  steer  having  escaped, 
the  two  cows  were  found  by  Knowies  and 
Oampbell  in  a  field  belonging  to  witness 
Payne,  into  which  he  had  turned  them  Sep- 
tember 28,  1809.  According  to  the  testimony 
of  Payne,  defendant  came  by  witness'  ranch 
the  day  after  the  cattle  appeared  at  Payne's 
place,  and,  on  seeing  them,  defendant  claim- 
ed to  be  the  owner  of  the  Campbell  cow,  and 
that  McI>onald  was  the  owner  of  the  other 
two;  and  it  appears  that  he  sold  to  the  wit- 
ness the  Campbell  cow,  and,  as  pretended 
agent  of  McDonald,  the  cattle  in  question  for 
the  sum  of  $75— giving  to  the  witness  a  re- 
ceipt for  that  amount  over  the  signature  of 
"George  Smith."  It  appeared  that  the  Camp- 
bell cow  was  running  on  the  same  range  and 
with  Knowies'  cattle  at  the  time  they  dis- 
appeared, and,  as  said  above,  they  were 
found  together  at  Payne's  ranch,  and  came 
there  together. 

Defendant  was  a  witness  in  his  own  be- 
half. He  was  asked  If  any  one  told  him  to  go 
to  Madera  county  for  cattle  in  1896;  the 
purpose  being,  as  stated  by  counsel,  to  ex- 
plain his  intention  in  going  to  that  county 
from  Fresno  county,  where  he  then  lived, 
and  that  he  went  up  there  because  his  moth- 
er told  him  to  go.  The  question  was  ol>- 
Jected  to,  and  the  objection  sustained,  on  the 
ground  of  its  remoteness  to  any  Issue  being 
tried,  and  as  irrelevant  and  Immaterial.  We 
see  no  error  In  the  ruling.  He  was  afterwards 
permitted  to  state  that  be  went  there  in  No- 
vember, 1807,  being  sent  by  his  mother,  who 
claimed  to  own  some  cattle  of  the  M  D  brand. 
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and  was  then  asked  what  bis  mother  told 
him  explanatory  of  the  trip.  It  Is  urged  that 
her  statements  were  admissible  as  part  of 
the  res  gestte.  The  same  objection  as  before 
was  mnde  and  sustained,  and  we  think  right- 
ly. His  mother's  directions  to  him  were 
hearsay,  and  no  part  of  the  res  gestae;  and, 
besides,  the  time,  as  near  as  we  can  Judge, 
was  two  years,  and  certainly  one  year,  before 
the  alleged  larceny,  and  too  remote  to  cast 
light  on  bis  intentions  or  acts  at  the  latter 
period.  He,  bowel  »r,  testified  without  ob- 
jection what  be  did  at  the  time  claimed,  and 
why  he  went  to  Madera  county.  Anything 
his  stepfather  told  blm  at  the  same  time 
would  be  inadmissible,  on  the  ground  already 
stated.  Both  his  stepfather  and  his  mother 
were  witnesses,  and  stated  fully  what  was 
done  at  the  time  as  to  certain  cattle.  De- 
fendant was  not  injured  by  the  exclusion  of 
any  evidence  offered  as  to  defendant's  con- 
nection with  the  cattle  prior  to  the  alleged 
larceny. 

Campbell  and  others  having  testified  to 
seeing  his  cow  with  Knowles'  missing  cattle 
about  the  time  they  disappeared  from  their 
then  range,  defendant  recalled  Campbell  as 
his  witness,  and  Campbell  testified:  "I  know, 
of  course,  the  range  of  my  cattle.  I  never 
found  any  on  this  side  of  the  San  Joaquin 
riVer."  He  was  then  asked:  "Do  you  remem- 
ber of  driving  your  cattle  down  out  of  that 
Madera  county  [country?]  into  the  Liberty 
country,  and  pasturing  them  In  the  Liberty 
country?"  Counsel  stated  his  purpose  to  be 
to  prove  by  Campbell  that  he  "during  that 
time,  covering  '97,  "08,  and  '99  up  to  the  time 
of  the  arrest,  had  cattle  in  the  Liberty  coun- 
try." The  court  sustained  the  objection  that 
the  evidence  was  immaterial  and  irrelevant. 
The  question  Itself  was  objectionable  as  un- 
certain as  to  time  and  identity  of  the  cattle, 
but  the  object  of  the  question  was  stated, 
and  the  time  fixed,  which  removed  that  fea- 
ture of  the  objection.  It  did  not,  however, 
remove  the  objection  that  it  was  Immaterial, 
if  true,  that  Campbell  had  cattle  on  some 
other  range,  unless  it  appeared  that  the  cow 
in  question  was  among  them,  or  unless  the 
question  bad  been  so  framed  as  to  include  all 
of  bis  cattle,  and  thus  Inferentlally  this  cow. 
If  Campbell  had  been  permitted  to  answer 
the  question,  and  had  answered  in  the  af- 
firmative, the  circumstance  would  not  have 
raised  a  reasonable  Inference  that  this  cow 
was  not  where  witnesses  had  sworn  they  saw 
her  In  September,  1899,  or  that  she  was 
found  in  Payne's  pasture  in  January,  1900. 

It  is  advised  that  the  Judgment  and  order 
be  affirmed. 

We  concur:    GRAY,  C;  COOPER,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  and  order  are  affirmed. 
McFARLAND,  J.;  LrORIOAN,  J.;  HHN- 
SHAW,  J. 


142  Cal.  Of 
KLINE  V.  MOHR  et  al.    (S.  F.  3,594.) 

(Supreme  Court  of  California.    April  2,  1901.) 

JUDGMENT— RES  JUDICATA.— HATTEBS  CONCLUD- 
ED—APPEALS— STl  PULATIO  N  8— EFFECT 
ON   OTUEB  PASTIES. 

1.  P.  executed  a  note  for  $12,000  to  E.,  who, 
after  selling  a  half  intereat  to  K.,  indorsed  it 
to  M.  as  security  for  a  note  for  $2,000  made  by 
E.  and  K.  to  M.  Subsequently  E.  borrowed  ad- 
ditional sums  from  M.,  giving  notes  therefor, 
and  agreed  verbally  that  the  $12,000  note  should 
be  held  to  secure  such  notes.  These  later  notes 
aggregated  $7,050.  M.,  liaving  other  notes  giv- 
en by  P.,  sued  her  on  all,  including  the  $1^- 
000  note,  and  K.  Intervened  in  the  action  claim- 
ing a  half  interest  in  the  $12,000  note.  The 
court  found  that  only  $4,000  could  be  recovered 
on  the  $12,000  note,  that  such  $4,000  was  sub- 
ject to  a  set-off  of  $2,713,  and  that  the  Indebted- 
ness of  E.  and  K.  to  M.  aggregated  in  ail  $9,050 
and  interest,  and  that  M.  took  the  $12,000  note 
without  notice  of  K.'s  rights  therein,  ajid  ad- 
judged that  K.  was  entitled  to  nothing  out  of 
the  $4,000  allowed  on  the  $12,000  note.  Held, 
that  M.,  having  sued  on  the  $12,000  note,  was 
entitled  to  have  his  interest  determined,  and 
the  hnding  of  the  court  thereon  was  not  a  moot 
question,  but  was  raised  by  the  issues  in  the 
case,  and  hence  the  judgment  was  conclusive  as 
to  K.'s  rights  in  such  note. 

2.  A  compromise  between  plaintiff  and  defend- 
ant, in  pursuance  of  which  plaintiff  took  a  sum 
of  money  and  dismissed  his  appeal,  could  not 
affect  or  benefit  in  any  way  an  intervener  whose 
rights  had  been  concluded  by  the  judgment. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;   J.  M.  Seawell,  Judge. 

Interpleader  suit  by  Ueorge  W.  Kline 
against  Henry  Mohr  and  U.  I.  Kowalsky. 
From  a  Judgment  for  defendant  Mohr,  Kow- 
alsky appeals.    Afllrmed. 

A.  A.  Sanderson  and  Weil  &  Lippltt,  for 
appellant  Aylett  R.  Cotton  and  Lloyd  Sr 
Wood,  for  respondent 

CHIPMAN,  C.  The  following  statement  if! 
taken  from  appellant's  brief  as  giving  sut>- 
Etautlally  about  all  of  the  conceded  facts 
which  are  essential  to  a  comprehension  of  the 
controversy. 

"This  is  an  appeal  in  an  interpleader  snlt 
from  a  Judgment  on  the  pleadings,  and  tbe 
sole  question  involved  is  whether  certain  find- 
ings made  by  the  court  In  an  action  referred 
to  as  No.  5T,1G9  in  respondent's  answer  and 
cross-complaint  is  a  bar  to  appellant's  case. 
'ilie  appellant  herein  attempted  to  reach  this 
point  by  a  motion  to  strike  out  the  facts  con- 
stituting the  plea  of  res  adjudlcata  which 
was  denied  by  the  lower  court,  and  upon  the 
appellant's  failure  to  deny  tbe  facta  consti- 
tuting said  plea  in  his  answer  to  the  cross- 
complaint  Judgment  was  given  on  the  plead- 
ings. 

"In  order  to  make  the  rather  involved  facts 
in  this  case  clear  and  to  present  them  in 
chronological  order.  It  virill  be  necessary  to  be- 
gin with  the  facts  as  shown  in  the  action  re- 
ferred to  as  No.  57,100.  It  appears  that  one 
Kate  C.  Perry,  on  November  9,  1882,  made 
and  executed  a  note  to  Solomon  Ephralm  for 
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$12,000,  and  tbat  on  Norembw  15,  1882,  the 
iippellant,  Heniy  I.  Kowalsky,  bought  a  half 
interest  in  said  note.  Epbraim,  howerer,  re- 
tained possession  of  tlie  note,  and  thereafter 
indorsed  it  to  the  respondent,  Henry  Mobr, 
to  be  held  by  said  Mohr  as  security  for  a  $2,000 
note  made  by  Ephraim  and  Kowalsky  to  said 
Mohr.  That  from  time  to  time  thereafter, 
and  up  to  ISSH,  Kphralm  borrowed  additional 
sums  of  money  from  Mohr,  and  gave  his  in- 
dividual notes  therefor,  and  agreed  verbally 
with  him  that  said  $12,000  note  should  be  held 
to  secure  the  later  notes  given  by  him  to  Mohr. 
These  later  notes  amount  in  all  to  $7,0u0,  be- 
sides interest  In  the  meantime  respondent, 
Mohr,  had  loaned  certain  sums  of  money  to 
Mrs.  Perry,  the  maker  of  the  $12,000  note, 
and  took  her  notes  therefor,  and  on  the  6th 
day  of  Kovember,  1800,  filed  an  action  re- 
ferred to  as  No.  57,109,  in  which  he  sought  to 
enforce  the  payment  of  the  $12,000  note  and 
the  other  notes  which  he  held  of  Mrs.  Perry. 
The  aggregate  amount  of  the  notes  Involved 
in  the  action.  Including  the  $12,000  note  (held 
by  Mohr  as  security  for  the  $7,050  first  above 
referred  to),  was  $27,300.  Kowalsky  inter- 
vened in  said  action,  and  alleged  that  he  was 
the  owner  of  a  one-half  Interest  in  the  $12,000 
note;  that  Mohr,  at  the  time  he  received  said 
$12,000  note  as  security,  took  with  notice  of 
his  (Kowalsky's)  rights;  and  accordingly 
prayed  for  a  half  of  said  note.  It  appeared 
from  the  evidence  adduced  In  that  case  that 
Ephraim  had  given  but  $4,000  to  Mrs.  Perry, 
and  had  received  a  $12,000  note  In  considera- 
tion thereof,  and  the  court  held  on  these  facts 
that  but  $4,000,  and  no  more,  should  be  re- 
covered on  the  $12,000  note.  The  court  also 
/ound  that  Mrs.  Perry  was  entitled  to  a  set- 
off of  $2,713,  besides  Interest,  against  said 
$4,000,  said  sum  being  the  amount  of  two 
notes  theretofore  made  by  Epbraim  to  one 
Glannlnl  and  transferred  by  said  Giannini  to 
Mia.  Perry  before  she  had  notice  of  the  trans- 
fer •t  the  $12,000  note  to  Mohr.  The  court 
als»  found  that  Kowalsky  and  Ephraim  were 
indebted  to  Mohr  on  a  [the]  $2,000  note  above 
stated.  The  court  also  found  that  Ephraim 
was  indebted  to  Mohr  on  the  other  notes 
made  by  him  Individually  subsequent  to  the 
$2,000  note,  which  aggregated  $7,0r)0,  as  above 
stated,  besides  interest,  and  tltat  Ephraim  and 
Mohr  had  agreed  that  Mohr  should  hold  the 
$12,000  note  to  secure  payment  of  these  In- 
dividual notes  of  Ephraim.  It  also  found 
that  Mohr  took  said  $12,000  note  without  no- 
tice of  Kowalsky's  interest,  and  on  these 
findings  ordered  Judgment  that  Kowalsky  was 
entitled  to  nothing  of  tlie  $4,000  allowed  on 
the  $12,000  note.  The  other  notes  which  had 
been  given  by  Mrs.  Perry  to  Mohr  were  in 
the  same  situation  as  the  $12,000  note,  and 
were  scaled  down  by  the  court  to  the  amount 
which  had  been  paid  for  them;  and,  whereas 
Molir  had  prayed  for  a  Judgment  of  some 
$27,300,  he  only  obtained  a  Judgment  for 
$10,317.74.  Mohr  and  Kowalsky  appealed, 
bnt  the  appeals  were  dismissed  as  to  Mrs. 


Perry  and  affirmed  as  between  Mohr  and  Kow- 
alsky,  and  the  Judgment  in  No.  57,109  there- 
upon became  final.  See  Mohr  v.  Byrne,  13S 
Cal.  87,  67  Pac.  11.  It  further  appears,  how- 
ever, that  in  consideration  of  the  dismissal  of 
the  appeal  against  Mrs.  Perry  by  Mohr,  he 
received  a  sum  of  money  largely  in  excess  of 
the  amount  of  the  judgment  in  the  way  of  a 
compromise  of  his  claim,  to  wit,  the  sum  of 
$21,250.  This  was  long  after  the  Judgment 
had  been  rendered  In  the  lower  court  (and 
while  the  appeal  was  pending  in  the  Supreme 
Court),  so  that,  instead  of  receiving  $10,317.74 
from  Mrs.  Perry,  respondent,  Mohr,  was  to 
receive  $21,250.  (Mohr  dismissed  his  appeal 
In  consideration  of  the  compromise.  Kowal- 
sky had  dismissed  his  appeal  previously.)  Of 
this  $21,250,  $10,000  was  placed  in  the  hands 
of  the  plaintiff,  Kline,  to  await  adjustment 
of  a  controversy  between  Mohr  and  Kowalsky, 
and  Kline,  being  unable  to  determine  which 
of  the  parties  was  entitled  to  the  money,  filed 
this  action,  pniylng  that  said  parties  be  re- 
quired to  intwplead.  The  defendants,  Mohr 
and  Kowalsky,  filed  their  respective  plead- 
ings, Kowalsky  alleging  that  he  was  entitled 
to  $6,000  and  interest  as  the  owner  of  one- 
half  of  the  $12,000  note,  and  that  Mohr  took 
the  same  with  notice  of  his  rights,  while  Mohr 
pleaded  the  Judgment  of  the  former  action. 
No.  57,160,  and  claims  therefrom  that,  while 
It  was  found  that  Kowalsky  was  the  owner 
of  one-half  of  said  $12,000  note,  It  was  also, 
found  that  Mohr  took  said  $12,000  note  as  se- 
curity without  notice  of  Kowalsky's  rights, 
and  that  It  was  agreed  that  he  should  hold  it 
for  an  amount  exceeding  the  $12,000;  which 
were  conclusive  as  to  the  questions  involved  in 
the  Interpleader  suit  The  making  of  these 
findings  in  the  prior  action  was  not  denied  by 
Kowalsky,  and  Judgment  was  given  on  the 
pleadings,  so  that  the  sole  question  is  whether 
the  findings  that  Mohr  took  without  notice  of 
Kowalsky's  right  and  that  he  held  said  $12,- 
COO  note  to  secure  the  later  Individual  notes 
of  Ephraim,  are  res  adjudlcata  In  this  action. 
If  it  be  so,  the  Judgment  herein  should  be 
affirmed;  otherwise  It  must  be  reversed." 

Appellant  Kowalsky.  concedes  that  the 
Judgment  in  the  action  No.  57,100,  for  $4,000, 
remains  in  full  force,  and  was  final  against 
Mrs.  Byrne.  He  also  concedes  that  the  $12.- 
000  note  was  subject  to  the  set-off  of  Mrsi 
Byrne,  and  he  also  concedes  his  liability  for 
$2,000,  and  hence.  If  this  were  all  of  the  case. 
It  is  clear  that  It  was  properly  and  finally 
determined  that  Kowalsky  had  no  Interest 
In  the  $12,000  note.  But  he  claims  that  the 
furtiier  findings  of  the  court  in  that  action 
that  Mohr  held  this  $12,000  note  to  secure 
the  other  notes  above  enumerated,  and  that 
when  Mohr  took  them  he  had  no  notice  of 
Kowalsky's  interest  In  the  said  security 
note,  were  not  necessary  findings  In  the  case, 
and  tlie  court  had  no  right  to  further  find 
and  decide  as  to  these  notes.  It  Is  hence 
urged  that  Kowalsky  had  the  right  to  have 
bis  Interest  litigated  "In  the  surplus  inoney 
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received  by  virtue  Ct  the  couipromise  after 
the  judgment  was  entered  In  case  No.  57,- 
leo,"  and  that  this  right  "cannot  be  ban-ed 
by  the  Judgment  In  that  case."  Cases  are 
cited  to  the  effect  that  only  such  facta  found 
as  are  sufficient  to  uphold  the  Judgment  con- 
clude the  parties;  that  the  flndiug  of  any 
fact  on  which  Judgment  is  not  based  is  not 
res  adjudicata,  although  it  may  have  been 
litigated  and  found  in  the  prior  action.  To 
the  i>oint  that  the  compromise  was  consum- 
mated subsequent  to  the  rendition  of  the 
judgment  in  case  No.  57,169,  and  hence  that 
Kowalsky's  rights  were  not  affected  by  It, 
Thrift  V.  Delaney,  60  Cal.  188,  10  Pac.  475, 
Jones  on  Evidence,  §  619,  Freeman  on  Judg- 
ments, §  329,  are  cited. 

In  Mohr's  action  (No.  57,160)  he  sued  to 
recover  from  Byrne,  Hlnclcley,  and  other  de- 
fendants, for  $27,300  and  interest  on  certain 
five  notes  above  referred  to,  namely,  for  $12,- 
000,  $7,000,  $3,500,  $2,300,  and  $2,500,  re- 
spectively. These  notes  were  secured  by  an 
agreement  between  Hinckley  (then  Blythe) 
and  Byrne  (then  Perry)  dated  March  12, 
1892,  the  former  assigning  to  the  latter  a 
certain  Interest  in  the  Blythe  estate.  These 
notes,  however,  were  scaled  down  at  the  trial 
to  correspond  with  the  consideration  jwiid, 
respectively,  as  follows,  $4,000,  $3,500,  $875, 
$1,150,  and  $1,250.  Kowalsky  was  not  a  de- 
fendant to  that  action  originally,  but  inter- 
vened with  a  claim  to  the  ownership  of  one- 
half  of  the  $12,000  note.  The  court  found 
that  Byrne  was  liable  only  tov  $4,000  of  this 
note  and  interest,  against  which  she  had  a 
valid  offset  of  $2,713  and  interest.  The  court 
also  found  that  Kowalsky  owed  Mohr  the 
$2,000  note  mentioned  in  the  findings,  with 
interest  After  deducting  Byrne's  offset  from 
the  $4,000  allowed  on  the  $12,000  note,  there 
remained  but  $1,287,  which  did  not  cover  the 
amount  due  from  Kowalsky  to  Mohr,  and 
hence  Kowalsky  could  take  nothing  by  his 
Intervention.  In  Mohr's  action  (No.  57,109) 
lie  sued  also  to  recover  on  certain  other 
notes,  including  Kowalsky's,  which  the  court 
found  were  secured  by  this  $12,000,  the  prin- 
cipal of  which  aggregated  $9,050,  and  which 
the  court  found  were  held  by  Mohr  so  se- 
cured without  notice  of  Kowalsky's  claim  on 
this  note.  As  to  this  finding  Kowalsky  claims 
that  It  was  not  necessary  to  the  judgment; 
that  when  the  court  found  that  less  than 
$2,000  could  be  recovered  on  the  $12,000,  and 
that  Kowalsky  owed  Mohr  over  that  amount, 
the  further  finding  as  to  Mohr's  interest  in 
the  $12,000  note  was  iDeyond  the  power  of  the 
court,  and  "the  question  of  what  Kowalsky's 
rights  would  have  been  In  case  more  than 
$2,000  was  recovered  on  the  $12,000  note, 
became  a  moot  question,  and  the  findings 
thereon  could  not  in  any  wise  bind  Kowal- 
sky." 

We  cannot  agree  with  the  appellant  in  this 
contention.  The  issue  of  Mohr's  entire  in- 
terest in  this  note  was  directly  raised  by 
Mohr's  complaint  and  Kowalsky's  interven- 


tion. The  eight  notes  claimed  by  Mohr  and 
found  by  the  court  to  be  secured  by  the 
$12,000  note,  including  Kowalsky's  note  foi 
$2,000,  constituted  Mohr's  claim  upon  that 
note,  and  he  was  entitled  to  a  finding  not 
only  as  to  Kowalsky's  note,  but  the  others 
also.  The  finding  of  Mohr's  interest  in  the 
$12,000  note  cannot  be  said  to  have  related 
to  the  Kowalsky  note  alone,  any  more  than 
to  any  one  or  all  of  the  other  seven  notes, 
for  Kowalsky  challenged  Mohr's  right  as  to 
all  the  notes.  The  finding,  we  think,  was  not 
only  proper,  but  was  demanded  under  the 
issues,  for  Mohr  had  the  right  to  have  his 
entire  interest  in  the  $12,000  note  determined, 
and  this  finding  cannot  now  be  divided  to 
accommodate  the  claim'  of  appellant.  The 
question  raised  by  Kowalsky's  Intervention 
was  as  to  Mohr's  Interest  in  the  $12,000,  to 
which  Kowalsky  made  claim  for  one-half. 
and  this  involved  Mohr's  right  to  hold  this 
note  aa  security  for  the  payment  of  nil  of 
the  eight  notes.  As  the  findings  were  within 
the  issues,  the  Judgment  thereon  l^ecame 
final,  and  was  res  adjudicata  as  to  the  facts 
found. 

As  we  hold  against  appellant  as  to  the 
effect  of  the  findings,  there  would  seem  to  be 
no  necessity  for  pursuing  the  matter  of  the 
compromise.  Respondent  shows  quite  clear- 
ly in  his  cross-complaint  that  under  the  ad- 
mitted findings  of  the  court  as  to  Mohr's 
right  to  hold  the  $12,000  note  as  security 
appellant  could  by  no  apportionment  of  the 
$21,250  agreed  to  be  paid  on  compromise  be 
entitled  to  anything,  if,  indeed,  he  had  any 
interest  whatever  in  the  subject  of  the  pres- 
ent action,  which  may  well  be  doubted. 
When  Mohr  made  his  compromise  with 
Byrne,  Kowalsky's  appeal  had  already  been 
dismissed  as  to  her.  Mohr's  compromise 
was  a  matter  wholly  between  him  and  Byrne, 
after  which  he  also  dismissed  his  appeal  as 
to  her.  Kowalsky  was  in  no  wise  concerned 
in  this  compromise,  nor  was  be  affected  or 
benefited  by  it.  As  between  him  and  Mohr, 
their  respective  rights  to  the  $12,000  had 
been  finally  adjudicated. 

We  advise  that  the  Judgment  be  affirmed. 

We  concur:    HATNES,  C;  GRAY,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  appealed  from  is  af- 
firmed: LORIGAN,  J.;  McFARLAND.  J.; 
SHAW,  J. 

1«  Cal.  87« 
WEED  V.  REED  et  al.    (Sac.   1,034.) 
(Supreme  Court  of  California.    April  2,  1901.) 

NEW    TRIALS— GROUNDS    OF    MOTION— DI8TCBB- 
ANCE    ON    APPEAL— TRANSCRIPT— 8UF- 
FICIENCY. 

1.  Where  the  transcript  contains  a  bill  of  ex- 
ceptions proixriy  settled  and  allowed  prior  to 
the  hearing  of  the  motion  for  a  new  trial,  and 
the  bill  recites  service  of  notice  of  motion,  and 
that  the  motion  would  be  made  on  bill  of  eicep- 
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tions,  and  states  as  eround  of  exception  the  in- 
sufficiencj-  of  the  evidence,  which  is  set  out,  it  is 
sufficiently  shown  that  the  bill  was  prepared  to 
be  used  on  motion  for  a  new  trial,  and  raises  a 
presumption  that  it  was  in  part  used  for  the 
purpose  intended. 

2.  An  order  of  the  lower  court,  granting  a  new 
trial  generally,  one  of  the  grounds  of  motion  be- 
ing the  insufficiency  of  the  evidence^  will  not  be 
disturbed  on  appeal  if  there  was  evidence  which 
would  have  warranted  a  more  favorable  decision 
to  the  party  moving. 

Department  2.  Appeal  from  Superior 
Court,  Nevada  County;  F.  T.  Nilson,  Judge. 

Action  by  Isaac  L.  Weed  against  Frank  M. 
Reed  and  others.  From  an  order  granting 
a  new  trial,  defendants  appeal.    Affirmed. 

Thos.  S.  Ford,  for  appellants.  O.  W.  Kitts 
and  A.  A.  Burrows,  for  reEipondent 

liORIGAN,  J.  This  action  was  brought  to 
determine  the  conflicting  claims  of  the  par- 
ties to  the  appropriated  waters  of  Slate  creek 
In  Nevada  county,  as  also  the  right  to  tbe 
waters  of  certain  springs  fl:owing  therein. 
Tbe  court  finds,  among  other  things,  that 
plaintiff  was  entitled  during  the  Irrigation 
season  — from  May  to  September  of  each 
year — to  five  miners'  Inches  of  water,  meas- 
ured under  a  six-inch  pressure,  of  tbe  waters 
of  Slate  creek,  and  during  the  other  months 
of  the  year  to  all  the  waters  of  such  creek  as 
bis  ditch  would  carry.  Plaintiff  moved  for 
a  new  trial  upon  tbe  ground,  among  others, 
that  the  evidence  was  Insufficient  to  sustain 
tbe  finding  that  he  was  entitled  to  but  five 
Inches  of  water  during  tbe  Irrigation  season. 
A  general  order  for  a  new  trial  was  granted, 
and  defendants  appeal. 

Appellants  contend,  preliminarily,  that  tbe 
order  granting  a  new  trial  should  be  re- 
versed, because  they  Insist  that  there  is  noth- 
ing In  tbe  record  to  show  whether  the  mo- 
tion was  made  and  granted  on  a  bill  of  ex- 
ceptions, statement,  or  on  tbe  minutes  of  tbe 
cotirt,  or  what  moving  papers  were  used 
upon  the  bearing  of  the  motion.  Tbe  tran- 
script, however,  contains  a  bill  of  excep- 
tions properly  settled  and  allowed  prior  to 
the  hearing  of  tbe  motion,  which  bill  recites 
the  service  of  tbe  notice  of  motion  for  a  new 
trial,  and  the  grounds  to  be  relied  upon  in  its 
support;  that  tbe  motion  wonid  be  made 
upon  a  bill  of  exceptions;  and  states  in  that 
connection  that  "the  exceptions  and  proceed- 
ings taken,  upon  which  said  party  relies,  are 
as  follows,"  and  then  proceeds  to  state  all 
the  evidence  in  tbe  case,  with  specifications 
of  tbe  Insufficiency  of  that  evidence  to  sus- 
tain tbe  recited  findinga  This  bill  was  set- 
tled some  10  days  prior  to  tbe  bearing  of  the 
motion.  We  think  the  recitals  in  tbe  bill  of 
exceptions  clearly  Indicate  that  It  was  pre- 
pared to  be  used  upon  tbe  motion  for  a  new 
trial,  and  sufficiently  raise  a  presumption 
that  it  was  in  fact  used  for  the  purpose  for 
which  It  was  intended. 

Appellants  contend,  upon  tbe  merits,  that 
tbe  granting  of  tbe  order  was  arbitrary,  and 


an  abuse  of  discretion  upon  the  part  of  tbe 
lower  court.  As  a  basis  for  this  claim,  they 
insist  that  tbe  record  shows  that  plaintiff, 
under  tbe  findings  and  Judgment,  was  award- 
ed all  that  he  claimed  in  the  action,  and 
hence  there  was  nothing  upon  which  a  new 
trial  In  his  behalf  could  be  predicated.  We 
cannot  agree  with  this  view.  Tbe  record 
certainly  discloses  that  plaintiff  was  not 
awarded  the  amount  of  water  be  claimed, 
and  the  evidence  upon  tbe  point  alone  (be- 
cause several  other  matters  were  in  contro- 
versy) as  to  how  much  water  plaintiff  had 
appropriated  and  was  entitled  to  for  Irriga- 
tion purposes  from  May  to  September  of 
each  year  was  conflicting.  There  was  evi- 
dence In  the  case  upon  which  a  finding  in  his 
favor  for  a  larger  quantity  could  be  based. 
This  being  so,  tbe  rule  applies  that  an  order 
of  the  lower  court  granting  a  new  trial  gen- 
erally, where  one  of  the  grounds  of  tbe  mo- 
tion is  tbe  Insufficiency  of  the  evidence  to 
sustain  tbe  findings,  will  not  be  disturbed  on 
appeal  if  it  appears  from  tbe  record  that 
there  was  evidence  in  the  case  which  would 
have  warranted  a  more  favorable  decision 
to  the  party  moving. 

Tbe  order  granting  the  motion  for  a  new 
trial  Is  affirmed. 


We    concur: 
SHAW,  J. 


McFARLAXD,    J,;     HEN- 


Itt  Cal.  1 
NONPAREIL  MFG.   CO.   v.   McCOURTNEY 
et  al.    (S.  F.  3,753.) 

(Supreme  Court  of  California.   April  4,  1904.) 

APPEAIr— SUPKBSEDBAS— AI.IAWAROB  BT  8U- 

FBEiU:  COUBT. 

1.  Where  appellants  made  a  bona  fide  attempt 
to  stay  proceedings  by  filing  the  statutory  un- 
dertaking, hut  the  same  was  ineCTectual  because 
no  proper  justification  of  the  sureties  was  had, 
they  should  be  allowed  a  supersedeas,  on  filing 
in  the  Supreme  Court  a  proper  undertaking  to 
stay  proceedings. 

In  Banc.  Petition  for  Supersedeas  on  Coun- 
ty Clo-k  of  City  and  County  of  San  Fran- 
cisco. 

Action  by  the  Nonpareil  Manufacturing 
Company  against  James  McConrtney  and  the 
Nonpareil  Specialty  Company.  There  was 
judgment  for  defendants,  and  defendants  ap- 
pealed. On  petition  for  a  supersedeas. 
Granted. 

R.  E.  Hewitt  and  C.  C.  Hamilton,  for  peti- 
tioners. Arnold  W.  Llechtl  and  RIordan  & 
Lande,  for  respondent 

McPARLAND,  J'.  On  October  6, 1903,  this 
court  made  an  order  fixing  December  10,  1003, 
as  the  date  of  hearing  of  this  petition,  and 
also  staying  all  proceedings  on  the  judgment 
appealed  from  "until  the  further  order  of  this 
court."  The  petition  was  afterwards  beard 
and  submitted.  On  September  30,  1903,  tbe 
plaintiff  in  the  case  obtained  a  money  judg- 
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ment  against  defendants  tbereln  (petitioners 
here)  for  about  $1,500.  In  due  time  defend- 
ants appealed  from  the  judgment,  and  gave 
an  undertaking  to  stay  proceedings,  executed 
by  B.  D.  Bennett  and  TUUe  Reede.  Plaintiff 
served  defendants  with  a  notice  of  objection 
to  the  sufUclency  of  the  sureties,  and,  in  re- 
sponse thereto,  defendants  served  notice  upon 
plaintiff  that  the  sureties  would  justify  before 
the  county  clerk  on  the  2&th  day  of  October, 
1903,  at  2  o'clock  p.  m.  of  that  day.  On  said 
29th  day  of  October,  at  said  2  o'clock  p.  m., 
the  attorneys  for  both  parties  appeared  before 
the  county  clerk;  a  deputy  derk  acting  for 
the  county  clerk,  who  was  absent  The  at- 
torney for  defendants  liad  with  him  Bennett, 
one  of  the  sureties,  and  one  Relnhardt,  whom 
he  desired  to  substitute  as  surety  In  place  of 
said  Tillle  Reede,  whose  presence  could  not 
at  that  time  be  procured.  Defendants'  at- 
torney asked  that  Relnhardt  be  allowed  to 
sign  the  original  undertaking,  and  that  then 
Bennett  and  Relnhardt  be  allowed  to  justify. 
The  attorneys  for  plaintiff  and  the  deputy 
cl^rk  both  objected  to  tills,  and  asserted  that 
a  new  undertaking  should  be  executed.  De- 
'fendants'  attorney  objected  to  giving  a  new 
undertaking,  and  contended  that  it  was  prop- 
er and  sufficient  for  the  new  surety  to  sign 
the  old  undertaking;  but  the  deputy  clerk  re- 
jfused  to  allow  that  to  be  done,  and  declined 
to  hear  any  justification  unless  a  new  under^ 
itaklng  were  filed.  As  to  what  thereafter  oc- 
curred there  is  some  conflict  of  evidence. 
Plaintiff  contends  that  nothing  further  was 
done  or  said  than  as  above  stated,  and  that 
then  all  the  parties  left  the  clerk's  office  and 
went  away.  Defendants  contend  that,  be- 
fore the  parties  left,  defendants'  attorney  an- 
nounced that,  if  a  new  undertaking  was  in- 
sisted on,  he  would  give  one.  And  after- 
wards, at  4:aO  p.  m.,  the  attorney  for  defend- 
ants returned  to  the  clerk's  office  with  Ben- 
nett and  Relnhardt,  who,  in  the  presence  of 
said  deputy  clerk,  executed  a  new  undertak- 
ing, and  asked  that  they  be  allowed  then  to 
justify.  The  deputy  clerk  refused  to  hear 
the  justification  in  the  absence  of  the  attor- 
neys for  plaintiff,  whom  be  tried  to  reach  by 
telephone,  but  could  not  do  so.  The  sureties 
were  not  examined  on  oath,  but  the  deputy 
clerk  bad  some  conversation  with  them  about 
their  property.  The  attorney  for  defendant 
said  that  he  had  done  all  he  could,  and  he  and 
the  sureties  then  went  away.  After  they  had 
gone  the  county  clerk  appeared,  and  after 
some  conversation  with  said  deputy  he  made 
a  certificate  reciting  some  of  the  things  which 
had  occurred,  and  declaring  that  he  disap- 
proved both  the  undertakings.  Afterwards 
the  attorneys  for  plaintiff  served  notice  on 
defendants  that  they  objected  to  the  suffi- 
ciency of  the  sureties  on  the  second  bond,  to 
which  no  response  was  made  by  defendants. 
Under  tlie  above  facts,  and  others  not  nec- 
essary to  be  here  stated,  we  do  not  think  that 
petitioners  are  entitled  to  a  stay  of  proceed- 
ings upon  their  said  undertaking  filed  in  the 


superior  court  There  has  been  no  such  Jus- 
tification of  the  sureties  as  relieves  the  un- 
dertakings from  the  objection  to  tb^  suffi- 
ciency. We  think,  however,  that  under  the 
rule  announced  in  Hill  v.  Finnlgan,  54  Cal. 
498,  which  has  since  been  followed  in  several 
cases,  petitioners  should  be  allowed  a  super- 
sedeas upon  their  filing  in  this  court  a  proper 
undertaking  to  stay  proceedings.  We  do  not 
want  to  be  understood  as  holding  that  appel- 
lants in  all  cases  can  take  this  course  without 
making  any  honest  effort  to  give  a  stay  bond 
in  the  court  below.  In  the  case  at  bar  the 
petitioners  evidently  made  a  bona  fide  attempt 
to  stay  proceedings  by  filing  the  statutory 
undertaking,  but  seem  to  have  been  some- 
what mistaken  in  their  notions  of  the  proper 
procedure  to  accomplish  that  result;  but  they 
should  not  for  this  reason  lose  the  fruits  of 
their  appeal.  If  the  same  should  be  successful. 
It  Is  ordered  that  the  petitioners  be  allowed, 
within  20  days  from  and  after  the  filing  of 
this  opinion,  to  file  an  undertaking  in  this 
court  in  due  form,  in  double  the  amount  of 
the  judgment,  for  a  stay  of  proceedings  dur- 
ing the  appeal,  upon  the  following  conditions-: 
Such  undertaking  and  the  sureties  thereon 
shall  be  approved  by  the  judge  of  the  superior 
court  before  whom  this  action  was  tried,  and 
petitioners  shall  give  to  respondent  at  least 
three  days'  notice  of  the  time  when  such  un- 
dertaking shall  be  presented  to  said  judge  for 
his  approval.  Upon  the  filing  of  such  under- 
taking in  this  court,  approved  by  said  judge, 
within  the  20  days  above  mentioned,  the  or- 
der of  this  court  hereinbefore  made  staying 
proceedings  until  the  further  order  of  tliis 
court  shall  be  and  remain  in  force  during  the 
pendency  of  the  appeal;  but,  in  the  event  that 
such  undertaking  be  not  filed  here  within  said 
20  days,  the  said  former  order  of  tliis  court 
shall  be  considered  as  revoked,  and  this  pro- 
ceeding discharged. 

We  concur:  ANGELI.OTTI,  J.;  VAN 
DYKE,  J.;  SHAW,  J.;  LORIGAN,  J.;  HEN- 
SIIAW,  J. 


141  Cal.  702 
AVA8HER  V.    INDEPENDENT   MINING  & 

DEVELOPMENT  CO.    (L.  A.  1,104.) 
(Supreme  Court  of  California.    April  4,  1904.) 

CONTRACTS  —  PBIVrry  —  BENEFICIAL    PARTIES— 
ASSUMPTION    OF   OBLIGATIONS — ESTOP- 
PEL— ACTIONS. 

1.  Where  defendant  corporation  knew  that, 
under  a  contract  with  the  owners  of  a  mine, 
plaintiff  bad  made  advances  for  which  he  was 
to  be  Riven  a  one-fourth  interest  in  the  mine, 
and  with  this  knowledge  passed  resolutions  con- 
templating the  purchase  of  the  mine,  by  which 
it  expressly  assumed  repayment  of  the  advances, 
made  by  plaintiff,  and  accepted  deeds  to  the 
mines  containing  a  clause  subjecting  the  con- 
veyance to  the  payment  of  plaintiff's  claim,  it 
could  not  retain  the  property  and  refuse  to  pay 
plaintiff  as  agreed. 

2.  That  a  portion  of  defendant's  grantors  were 
personally  liable  on  a  contract  ander  which 
plaintiff  had  made  certain  advances,  the  obliga- 
tion of  repaying  which  defendant  assumed  a»- 
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parchasiiic  the  property,  was  snffident,  eonoed- 
IDS  that  it  was  necessair  that  the  cninton  be 
•o  liable,  to  hold  the  defendant  on  Its  asaump- 
tion  of  the  debt. 

8.  Where  defendant  took  certain  deeds,  the 
gnuiton  in  which  had  previoual)  entered  into  a 
contract  with  plaintiff  to  convey  to  him  a  cer- 
tain interest  in  the  land  in  consideration  of  ad- 
vances made  by  him,  the  repayment  of  which 
advances  defendant  assumed  when  it  took  the 
conveyance,  it  was  estopped  to  assert  that  there 
was  no  privity  between  plaintiff  and  it. 

4.  The  grantees  of  property,  who,  b^  agree- 
ment with  their  grantor,  assumed  an  mdebted- 
ness  of  the  grantor  to  a  third  person,  could  not 
defend  a  suit  by  the  third  person  by  contesting 
the  merits  of  the  claim  as  between  its  grantor 
and  such  person. 

5.  Under  Civ.  Ck>de,  I  15S9,  providing  that  a 
contract  made  expressly  for  the  benefit  oi  a  third 
person  may  be  enforced  by  him  at  any  time  be- 
fore rescission,  one  who  had  made  advances  for 
the  development  of  a  mine,  the  repayment  of 
which  was  assumed  by  a  subsequent  purchaser 
of  the  property  under  agreement  with  its  gran- 
tor, could  maintain  an  action  against  the  par- 
chaser  on  the  assumption,  though  be  was  not 
nominally  a  party  to  the  contract. 

Shaw  and  Angellotti,  JJ.,  dissenting. 

Commlaaloners'  Decision.  In  Bane.  A^ 
peal  from  Superior  Oourt;  Bivendde  County; 
i.  &  Noyea.  Judce. 

Action  by  W.  A.  Waaber  against  the  Inds- 
pendent  Mining  *  Development  Company. 
From  a  judgment  for  plalntUI,  dafendant  ap- 
peals.   Affirmed. 

Chaa.  8.  McKdvey,  for  appellant  Pnrring- 
ton  ft  Adair,  tor  respondent. 

COOPEK,  O.  Thla  action  was  brongbt  to 
recover  of  defendant  tbe  sum  of  ^4^600.  Tlie 
case  was  tried  before  tbe  court,  findings  filed, 
and  Judgment  thereupon  entered  for  plalntlfl 
as  prayed.  This  appeal  la  from  tbe  Judg- 
ment, on  tbe  Judgment  roU. 

It  is  claimed  that  tbe  court  erred  In  over- 
mllng  defendant's  demurrer  to  tbe  complaint, 
and  that  tbe  Judgment  is  not  supported  by 
tbe  findings.  Both  questions  may  be  consid- 
ered together.  Tbe  facts,  as  alleged  and 
found,  are  substantially  as  follows:  On  tbe 
lltb  day  of  July,  1805^  F.  A.  Stephens  and 
C.  Ia  Banta  were  tbe  Joint  owners  of  two 
mines,  known  as  tbe  "Mammotb"  and 
"Bditb,"  situate  in  Riverside  county.  On 
said  day  they,  as  parties  of  tbe  first  part,  en- 
tered Into  a  written  agreement  with  tbe  plaln- 
tlfl, as  party  of  tbe  second  part.  In  wblcb  It 
was  recited  tliat  tbe  parties  of  the  first  part 
bad  expended  tbe  sum  of  |1,0(X>,  and  tbe  par- 
ty of  tbe  second  part  had  expended  tbe  sum 
of  $874.75,  In  tbe  development  of  tbe  said 
mines.  Said  agreement  provided  that,  for 
tbe  more  rapid  development  of  said  mines, 
tbe  parties  of  tbe  first  part,  In  consideration 
of  tbe  further  sum  of  ^,000,  agreed  to  sell 
and  convey  to  tbe  party  of  tbe  second  part 
an  undivided  one-fourtb  Interest  In  and  to 
said  mines.  Tbe  party  of  tbe  second  part 
agreed  to  pay  tb«  said  (4.000  In  certain  In- 
stallments covering  a  period  of  16  months. 
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In  case  of  a  satisfactory  sale  ot  the  said 
mines  before  tbe  completion  of  tbe  payments 
by  tbe  party  of  tbe  second  part,  be  was  to 
be  repaid  tbe  said  $874.76  and  all  sums  wbldi 
be  bad  paid  and  furnished  under  said  con- 
tract, and  the  parties  of  tbe  first  part  were 
to  be  repaid  the  said  $1,000,  and  then,  after 
these  payments,  tbe  proceeds  of  such  sale 
to  be  divided,  three-fourths  to  tbe  parties  of 
tbe  first  part,  and  <me-fourtb  to  the  party 
of  tbe  second  part  Tbe  agreement,  after 
other  provisions  not  material  bere^  contained 
tbe  clause:  "And  It  Is  further  understood 
that  tbe  stipulations  aforesaid,  are  to  apply 
to  and  bind  the  heirs,  executors,  administra- 
tors and  assigns  of  the  respective  parties 
hereto."  Tbe  said  agreement  was  duly  ac- 
knowledged and  placed  of  record.  On  Octo- 
ber 27,  1886,  tbe  said  Banta  sold  and  con- 
veyed all  her  Interest  In  said  mines  to  one 
Van  Winkle.  On  February  17,  1897,  said 
Van  Winkle,  by  a  deed  of  conveyance  In 
wblcb  said  Banta  Joined,  sold  and  conveyed 
the  same  Interest  to  one  Patterson.  On  Feb- 
mary  18,  1897,  tbe  said  Stephens,  by  deed  of 
conveyance  In  wblcb  said  Banta  and  said 
Van  Winkle  Joined,  sold  and  conveyed  his  in- 
terest In  and  to  said  mines  to  one  Ensign, 
as  trustee.  On  June  30,  1887,  at  a  meeting 
of  more  than  two-thirds  of  the  stockholders 
of  defendant;  called  for  that  purpose,  tbe  fol- 
lowing resolution  was  passed,  to  wit:  "On 
motion  of  E.  E.  Banta,  seconded  by  A.  E. 
Caipoiter,  it  was  resolved  that  tbe  board  of 
directors  be,  and  is  hereby  requested  to  pur- 
chase interests  In  tbe  Mammoth  and  Edith 
mines  on  a  basis  of  $100,000  in  full  paid  up 
stock  of  this  company,  for  tbe  entire  Interest 
In  said  mines,  subject  to  tbe  contract  with 
W.  A.  Washer,  F.  A.  Stephens  and  E.  B. 
Banta,  for  tbe  return  to  them  of  advances 
amounting  to  al>out  $5,900  as  set  out  in  said 
contract,  and  that  this  company  assume  the 
repayment  of  said  advances.  Carried."  On 
tbe  same  day,  at  a  regular  meeting  of  direct- 
ors of  defendant,  the  following  resolution 
was  passed,  to  wit:  "On  motion  of  B.  B. 
Banta,  seconded  by  A.  E.  Carpenter,  It  was 
resolved  that  tbe  board  purchase  tbe  inter- 
ests In  the  Mammoth  and  Edith  mines  In 
Mlnlfee  mining  district.  Riverside  county, 
CaUfomla,  on  a  basis  of  $100,000  in  full  paid 
up  stock  of  this  company,  for  tbe  entire  in- 
terest in  said  mines,  subject  to  the  contract 
with  W.  A.  Washer,  F.  A.  Stephens  and  E. 
B.  Banta,  for  the  return  to  them  of  advan- 
ces amounting  to  about  $5,900,  as  set  out  In 
said  contract,  and  that  tbe  company  assume 
tbe  payment  of  said  advances.  Motion  car- 
ried." In  pursuance  of  tbe  said  resolutions, 
tbe  defendant,  on  tbe  1st  day  of  July,  1887, 
procured  two  deeds  to  tbe  said  mined;  tbe 
first  one  being  made  by  said  Stephens  and 
said  Ensign  (trustee),  as  grantors,  and  the 
second  heiag  made  by  said  Patterson,  Van 
Winkle,  Banta,  and  others,  as  grantors.  Both 
of  said  last-named  deeds,  made  July  1,  1887, 
were  made  to  defendant  as  grantee^  and  were 
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duly  acknowledged  and  recorded,  and  con- 
tained the  following  clause,  to  wit:  "This 
conTeyance  Is  made  subject  to  the  terms  of 
that  certain  agreement  between  P.  A,  Steph- 
ens and  K  E.  Banta  on  the  one  part  and 
W.  A.  Washer  of  the  second  part,  of  date 
July  11,  1895,  recorded  In  Book  39  of  Deeds, 
page  68,  Recorder's  Office  of  Riverside  Coun- 
ty." That  the  plaintiff  was  not  a  party  to, 
nor  did  he  couseut  to  the  execution  or  deliv- 
ery of,  any  of  said  deeds.  At  the  time  of  the 
passage  of  the  said  resolution,  and  at  the 
time  of  the  purchase  of  said  property,  the 
plaintiff  had  advanced  under  the  said  agree- 
ment for  the  development  of  the  said  mines 
the  sum  of  J4,500,  no  part  of  which  had  been 
repaid,  and  which  has  never  been  repaid; 
and  defendant  had  full  notice  of  said  agree- 
ment with  plaintiff,  and  of  the  expenditure 
of  said  $4,500  under  the  terms  thereof.  Prior 
to  the  purchase  of  the  said  mines  by  defend- 
ant, plaintiff  had  paid  all  sums  agreed  to  be 
paid  by  him  under  the  terms  of  said  agree- 
ment, and  had  demanded  of  said  Stephens 
and  Banta  a  deed  to  an  undivided  one-fourth 
of  the  sold  mines,  as  per  the  terms  of  said 
ag^ement.  The  court  further  found  as  fol- 
lows: "That  by  virtue  of  said  resolutions 
passed,  respectively,  by  stockholders  and  di- 
rectors of  said  defendant  corporation,  and  by 
virtue  of  the  obligation  assumed  by  the  de- 
fendant In  the  deed  dated  July  1, 1897,  above 
set  forth,  said  defendant  purchased  the  said 
mining  proiwrty  subject  to  the  contract  set 
forth  in  paragraph  2  of  said  complaint,  for 
the  return  to  plaintiff  and  said  Stephens  and 
Banta  of  advances  then  made,  amounting  to 
about  flfty-nlne  hundred  dollars  ($5,900);  and 
Bald  defendant  intended  to,  and  did  thereby, 
assume  the  repayment  of  said  advances. 
That  the  said  amount  of  money  advanced  by 
plaintiff  towards  the  development  of  said 
mining  properties  at  the  time  of  the  sale 
thereof  to  defendant  was  the  sum  of  four 
thousand  five  hundred  dollars  ($4,500),  no 
part  of  which  has  been  paid.  That  no  part 
Of  the  proceeds  derived  from  the  sale  of  said 
mining  properties  to  the  defendant,  either 
in  money  or  stock,  has  been  paid  or  deliv- 
ered to  this  plaintiff.  That,  prior  to  bring- 
ing this  action,  plaintiff  demanded  of  the  de- 
fendant the  payment  of  said  sum  of  four 
thousand  five  hundred  dollars  ($4,500),  no 
part  of  which  has  been  advanced  by  him  In 
the  development. of  said  mining  property  at 
the  time  of  sale  to  the  defendant;  but  the 
defendant  refused  and  still  refuses  to  pay  the 
same,  and  the  whole  of  said  sum  is  now  due, 
owing,  and  wholly  unpaid  to  the  plaintiff." 

The  defendant  contends  that  neither  the 
allegations  of  the  complaint  nor  the  flndln.ss 
show  that  its  grantors  were  personally  liable 
to  plaintiff  for  the  advances  made  by  him, 
and  that  there  is  nothing  In  either  the  com- 
plaint or  findings  to  show  any  privity  of  con- 
tract between  defendant  and  plaintiff,  and 
hence  there  was  no  consideration  for  the  as- 
sumption by  defendant  of  the  indebtedness 


due  to  plaintiff.  Such  position  Is  not  ten- 
able. The  defendant  knew  of  plaintiff's 
claim,  and  the  contract  out  of  which  it  arose. 
It  knew  that,  by  the  contract  under  which 
plaintiff  made  the  advances,  plaintiff  was  to 
be  given  a  one-fourth  interest  In  the  mines. 
Knowing  these  facts,  it  iwssed  resolutions  in 
due  form  by  which  it  expressly  assumed  the 
payment  of  the  amount  due  plaintiff.  It  did 
this  before  it  purchased  the  mines.  Then  in 
its  deeds  it  was  recited  that  the  property  was 
taken  subject  to  the  agreement  made  by 
Stephens  and  Banta  with  plaintiff.  It  has 
never  paid  plaintiff,  and  has  refused  to  pay 
him.  It  has  the  title  to  the  mines,  procured 
by  virtue  of  its  resolutions,  assuming  the 
amount  due  plaintiff,  and  yet  refuses  to  pay 
such  amount  It  will  not  be  allowed  to  keep 
the  property,  and  refuse  to  pa;'  for  It  as  It 
agreed.  It  Is  said  that  the  defendant's  gran- 
tors were  not  personally  liable  to  plaintiff,  and 
that  for  tills  reason  the  defendant  cannot  be 
held  liable.  All  of  defendant's  grantors  were 
not  personally  liable  to  plaintiff,  but  two  of 
them  (F.  A.  Stephens  and  C.  L.  Banta)  were 
so  liable;  and  this  Is  sufficient,  even  If  we 
were  to  concede  the  rule  contended  for  by 
defendant.  As  said  Stephens  and  Banta  were 
the  owners  of  the  property  at  the  time  they 
made  the  contract  with  plaintiff,  and  as  they 
Joined  in  the  deeds  made  to  defendant,  we 
must  presume  that  they  did  so  because  they 
had  an  Interest  In  the  property  conveyed.  It 
does  not  He  In  the  mouth  of  defendant  to  say 
there  Is  no  privity,  after  It  took  the  deeds 
signed  by  Stephens  and  Banta.  The  pay- 
ment of  the  amount  due  plaintiff  was  clearly 
a  part  of  the  purchase  money  to  be  paid  by 
defendant.  It  was  nothing  to  defendant  as 
to  whom  the  purchase  money  should  be 
paid.  If  Its  grantors  requested  the  payment 
of  $4,500  to  plaintiff,  and  defendant  agreed 
to  pay  said  sum.  It  will  not  now  be  allowed 
to  defend  this  action  upon  the  ground  that 
its  grantors  did  not  owe  plaintiff.  It  is  not 
the  business  of  the  defendant  to  go  upon  a 
tour  of  Investigation  as  to  the  merits  of 
plaintiff's  claim  against  Its  grantors  after 
agreeing  to  pay  it  If  its  grantors  were  sat- 
Isfied  that  they  owed  plaintiff,  defendant  can- 
not, after  agreeing  to  pay  the  said  indebted- 
ness, claim  that  nothing  was  due.  It  was 
said  by  the  Supreme  Court  of  Pennsylvania 
In  Merrlman  v.  Moore,  90  Pa.  81:  "A  vendor 
may  direct  how  the  purchase  money  shall  be 
paid.  He  may  reserve  It  to  himself,  donate 
it  to  a  public  charity,  or  may  make  such 
other  disposition  of  It  as  may  best  meet  his 
views,  and  if  bis  vendee  agrees  to  pay  It,  ac- 
cording to  such  directions,  he  cannot  set  up 
a  defense  that  his  vendor  was  under  no  duty 
to  apply  it  in  such  manner."  See  Warvelle 
on  Vendors  (2d  Ed.)  8  649;  Dean,  Use,  etc 
V.  Walker,  107  111.  540,  47  Am.  R^.  407.  It 
Is  provided  in  CIt.  Code,  i  1569:  "A  contract 
made  expressly  for  the  benefit  of  a  third  per- 
son may  be  enforced  by  him  at  any  time  be- 
fore the  parties  thereto   rescind   it."     Tho 
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agreement  to  pay  plaintiff  was  made  ex- 
pressly for  his  benefit  It  has  nerer  been 
rescinded.  In  sucli  cases  the  rule  Is  that  the 
party  for  -whose  benefit  the  contract  or  prom- 
ise Is  made  may  maintain  an  action  against 
the  promisor.  Morgan  v.  Overman  S.  M.  Co., 
37  Cal.  537;  Flint  v.  Cadenasso,  64  Cal.  83, 
28  Pac.  62;  Buckley  v.  Gray,  110  Cal.  339, 
42  Pac.  900,  31  L.  R.  A.  862,  52  Am.  St.  Rep. 
88;  Brewer  v.  Dyer,  7  Cush.  337.  In  the  lat- 
ter case  the  doctrine  is  thus  clearly  stated: 
"Upon  the  principle  of  law  long  recognized 
and  clearly  established,  that  where  one  per- 
son, for  a  valuable  consideration,  engages 
with  another  to  do  some  act  for  the  benefit 
of  a  third,  the  latter,  who  would  enjoy  the 
benefit  of  the  act,  may  maintain  an  action 
for  the  breach  of  such  engagement  •  •  • 
that  it  does  not  rest  upon  the  ground  of  any 
actual  or  supposed  relationship  between  the 
parties,  as  some  of  the  earlier  cases  seem  to 
indicate,  but  upon  the  broad  and  more  satis- 
factory basis  that  the  law,  operating  upon 
the  acts  of  the  parties,  creates  the  duty,  es- 
tablishes a  privity,  and  implies  the  promise 
and  obligation  on  which  the  action  is  found- 
ed." The  case  of  Ward  v.  De  Oca,  120  Oal. 
104,  52  Pac.  130,  is  not  in  conflict  with  the 
views  herein  expressed.  The  facts  of  that 
ease  were  very  different  from  the  case  at 
bar.  The  opinion  recites  that  the  lower  court 
found  upon  sufficient  evidence  that  when  the 
deed  was  made  "said  De  Oca  had  no  notice 
at  that  time  of  any  personal  liability  to  pay 
said  notes,  or  any  of  them,  or  any  part  of 
them;  that  It  was  not  Intended  between  the 
parties  to  said  deeds  that  the  grantee,  the 
said  Maria  Montes  De  Oca,  should  assume  or 
agree  to  pay  the  said  notes  described  in  said 
mortgages,  or  any  part  thereof,  or  the  mort- 
gage Indebtedness;  nor  was  anything  other 
Intended  by  them  than  that  the  said  real  es- 
tate should  remain  liable  for  said  mortgages, 
and  that  to  the  extent  of  the  said  real  estate 
only  should  said  defendant  be  liable  there- 
on." 

It  follows  that  the  Judgment  should  be  af- 
firmed. 

We  concur:  HAYNES,  C;  GRAY,  0. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  judgment  appealed  from  is  af- 
firmed: VAN  DYKE,  J.;  McPARLAND,  J.; 
XrORlOAN,  J.;    HENSHAW,  J. 

SHAW,  J.  I  dissent.  The  theory  of  the 
plaintiff  ill  the  case,  and  of  the  court  below  In 
;jivlng  its  judgment,  was  that  the  resolution 
of  the  stockholders  and  of  the  board  of  direct- 
ors constituted  an  agreement  whereby  tlie  de- 
fendant assumed  tlie  payment  of  tlie  advan- 
ces made  by  the  plaintiff  under  the  agreement. 
The  allegation  in  the  complaint  Is  to  the  ef- 
fect that  by  virtue  of  the  resolutions  the  de- 
fendant assumed  this  obligation,  and  there 
Is  no  other  fact  alleged  upon  which  such  as- 
sumption could  have  been  based.  I  am  of  the 
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opinion  that  this  contention  is  unsound.  The 
plaiutiff  was  not  a  party  to  those  resolutions, 
they  were  not  made  at  his  instance,  and  they 
do  not  purport  to  have  been  made  for  bis 
benefit.  The  resolution  of  the  stockholders 
was  manifestly  adopted  for  the  purpose  of 
vesting  In  tlie  directors  authority  to  make  the 
purchase  of  the  mines.  It  was  a  mere  direc- 
tion or  autliority  from  the  principal  to  the 
agent,  and  does  not  constitute  a  contract  with 
or  for  the  benefit  of  any  person.  The  reso- 
lution of  the  directors  does  not  purport  to  con- 
stitute a  contract  witli  anybody,  and  was  noth- 
ing more  than  an  expression  of  the  intention 
of  the  directore  to  purchase  the  mines  on  the 
terms  stated  in  the  resolution,  and  to  author- 
ize the  oflicers  of  the  corporation  to  accept  a 
deed  accordingly.  It  necessarily  included  au- 
thority to  accept  the  deed  on  more  favorable 
terms.  Neither  of  the  resolutions  was  made, 
so  far  as  appeal's,  for  the  purpose  of  consti- 
tuting a  contract  either  with  the  grantors  in 
the  two  deeds  or  with  any  other  person.  They 
authorized  the  making  of  a  contract,  but  do 
not  constitute  the  contract  itself.  The  gran- 
tors in  the  deeds  were  not  partlea  to  the  pro 
ceedings  leading  up  to  and  including  the  pass- 
age of  the  resolutions,  and  tbere  is  no  allega- 
tion or  finding  that  they  relied  on  the  resolu- 
tions, nor  in  the  promise  therein  supposed  to 
be  set  forth,  that  the  corporation  would  as- 
sume the  repayment  of  the  advances.  The 
executive  olBcers  of  the  corporation,  In  the 
negotiation  for  the  purchase,  succeeded  in  ob- 
taining, and  they  were  authorized  to  obtain, 
the  execution  of  deeds  by  the  vendors,  which 
did  not  bind  the  corporation  to  assume  such 
payment.  All  negotiations  became  merged  in 
the  deeds  and  were  superseded  thereby.  The 
recital  In  the  deeds  actually  taken,  that  the 
defendant  took  the  property  subject  to  the 
contract,  did  not  make  it  personally  liable  for 
the  repayment  of  the  advances.  We  know  of 
no  principle  of  law  which  justifies  the  con- 
clusion that,  under  the  circumstances  here 
appearing,  the  resolutions  alone  can  be  con- 
sidered as  constituting  a  contract  between  the 
corporation  and  the  grantors.  The  essential 
element  of  consent  by  the  other  contracting 
party  is  lacking.  There  is  nothing  to  show 
that  the  grantors  had  any  knowledge  of  the 
existence  of  the  resolutions  at  the  time  they 
executed  the  deeds,  or  that  they  executed  the 
deeds  in  consideration  thereof  or  with  refer- 
ence thereto,  and  hence  there  could  be  no 
promise  to  them,  on  the  part  of  the  corpora- 
tion, to  repay  the  advances.  Without  a  prom- 
ise to  the  grantors,  there  was  nothing  of 
which  the  plaintiff  could  take  advantage— no 
promise  made  for  his  benefit. 

In  Rosborough  t.  Shasta  R.  C.  Co.,  22  Cal. 
561,  where  the  president  of  a  corporation  had 
sierved  19  mouths  upon  an  understanding  with 
tho  directors  that  lie  was  to  be  paid  the  rea- 
sonable value  of  his  services,  and  the  di- 
rectors then  passed  a  resolution,  apparently 
with  his  full  knowledge,  that  the  compensa- 
tion of  the  president  should  be  established  at 
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$50  per  montb,  after  which  he  continued  to 
serve  for  more  than  2  years,  the  court  decided 
that  tlie  resolution  was  a  sufficient  agreement 
to  pay  for  the  past  as  well  as  for  the  subse- 
quent services,  so  as  to  prevent  the  bar  of 
the  statute  of  limitations.  The  authority  of 
the  case  was  apparently  doubted  In  McCarthy 
V.  Mt  Tecarte  L.  &  W.  Co.,  Ill  Cal.  341,  43 
I'ac.  95G.  It  seems  to  be  settled  that  in  many 
cases  the  minutes  or  resolutions  entered  in 
the  books  of  a  corporation  may  constitute 
either  a  contract,  or  sufficient  evidence  of  a 
contract,  to  satisfy  the  statute  of  frauds.  Cook 
on  Corporations,  §  714.  But  we  presume  that 
no  case  can  be  found  holding  that  such  a  res- 
olution or  entry  constitutes  a  contract,  or  evi- 
dence of  a  contract,  between  the  corporation 
and  third  persons  who  have  no  knowledge  of 
it,  and  who  did  not  act  on  the  faith  of  it,  nor 
in  consideration  of  it,  and  were  in  no  legal 
sense  parties  to  it.  The  decision  in  Rosbor- 
ough  V.  Shasta,  etc.,  Co.,  supra,  can  be  sus- 
tained only  on  the  theory  that  with  respect  to 
the  past  sen-ices  the  resolution  was  a  written 
niomorandum  of  a  previous  oral  contract,  and, 
.IS  such,  sufficient  to  prevent  the  bar  of  the 
statute  of  limitations.  The  defendant  In  this 
case  cannot  be  made  liable  by  virtue  of  the 
resolutions. 

If  the  purchase  was  made  for  the  purpose 
of  substituting  the  defendant  In  the  place  of 
Banta  and  Stephens  in  carrying  out  the  agree- 
ment as  an  executory  contract,  there  would  be 
no  obligation  arising  from  It  to  the  plaintiff 
to  pay  the  advances  until  there  had  been  a 
resale  of  the  mines  to  some  third  person.  If, 
on  the  other  hand,  the  defendant  bought  the 
mine  outright,  It  did  not  become  liable  to  re- 
pay the  advances.  The  recourse  of  the  plain- 
tiff in  that  case  would  be  upon  Banta  and 
Stephens  alone  for  the  purchase  money  which 
tlip.v  rocpived.  and  which,  according  to  the 
agreement,  tliey  were  to  divide  with  him.  In 
either  case  he  has,  upon  the  facts  found,  no 
c-liilm  agnlnxt  the  defendant 

The  finding  of  the  court  that  the  defendant, 
by  virtue  of  the  resolutions,  assumed  the  ob- 
ligation, h.nscd.  as  it  is.  upon  the  mere  fact  of 
the  passage  of  the  resolutions.  Is  in  reality  a 
conclusion  of  law,  and  can  have  no  greater 
pfToot  tlian  the  facts  would  Justify.  I  think 
the  court  nttrilmted  greater  force  and  effect 
to  the  resnlutions  than  can  be  given  them. 

in  my  opinion,  the  judgment  should  be  re- 
versed, and  the  cause  remanded. 

I  concur:     ANGEI.LOTTI,  J. 


142  Cal.  698 

TOWN  OF  MILL  VALLEY  et  al.  v.  HOUSE, 
Town  Treasurer.    (S.  F.  .1.74C.) 

(Supreme  Court  of  California.    April  4,   1904.) 

MUNICIPAL   CORPORATIONS— BONDS  —  PURPOSES 
— FORMS — SEPARATE    PURPOSES— STAT- 
UTES—REPEALS. 

l.The   municipal   improvement   bond   act   of 
J.001  (St.  1901,  p.  27,  c.  32)  expressly  empow- 


ers the  authorities  to  issne  bonds  for  "street 
work." 

2.  The  municipal  improvement  bond  act  (St. 
1901,  p.  27,  c.  32)  is  not  inconsistent  with,  and 
was  not  repealed  by,  the  local  improvement  act 
(St.  1901,  p.  34,  c.  38),  for,  although  they  deal 
generally  with  the  same  suiiject-matter,  and  of- 
fer different  schemes  for  the  same  end,  the  lat- 
ter does  not  embrace  the  ground  covered  by  the 
earlier. 

3.  A  municipal  ordinance  submitted  to  the 
voters  four  separate  propositions  for  the  issu- 
ance of  t>onds  for  different  specified  purposes, 
and  provided  that  one-fourth  part  of  the  indebt- 
edness created  under  one  or  more  of  the  proposi- 
tions should  be  paid  each  year.  All  the  proposi- 
tions were  carried,  and  a  subsequent  orainance 
provided  for  the  bond  issue,  payable  in  accord- 
ance with  terms  of  the  former  ordinance  and 
the  municipal  improvement  l)ond  act  (St.  1901, 
p.  27,  c.  32).  Held,  that  it  was  not  necessary 
that  separate  bonds  should  be  issued  for  each  of 
the  purposes  specified  in  the  original  ordinance. 

In  Banc.  Application  for  mandate  by  the 
town  of  Mill  Valley  and  others  against  A. 
L.  House,  treasurer  of  said  town.  Peremp- 
tory writ  awarded, 

Jos.  K.  Hawkins,  for  petitioners.  C.  W. 
Durbrow,  for  respondent. 

HENSIIAW,  J.  This  is  an  application  for 
mandate  against  the  respondent,  as  treasurer 
of  the  town  of  Mill  Valley,  to  compel  lilm  to 
countersign  certain  municipal  bonds  and  the 
Interest  coupons  attached  thereto.  He  Justi- 
fies bis  refusal  upon  the  ground  that  the 
bond  issue  is  Illegal  and  void.  The  proposi- 
tions presented  by  him  in  this  regard  are 
two: 

The  bonds  were  Issued  under  the  municipal 
Improvement  act  of  1901  (St  1901,  p.  27.  c. 
32).  The  earlier  act  of  1889  contained  no 
provision  for  the  doing  of  street  work.  The 
act  of  1901  expressly  empowers  the  authori- 
ties to  issue  bonds  for  street  work.  The  act 
of  1888  (St  1889,  p.  399,  c.  261)  came  under 
review  in  the  City  of  Redondo  Beach  v.  Gate. 
136  Cal.  146,  68  Pac.  586,  and  it  was  there 
held  that  that  act  did  not  authorize  the  Is- 
suance of  bonds  which  must  be  paid  out  of 
the  revenue  derived  from  taxes  upon  real 
and  personal  property,  unless  the  money 
raised  upon  the  bonds  was  to  be  devoted  to 
purposes  Justifying  the  expenditure  of  the 
ordinary  revenues  of  the  city,  and  that  the 
ordinary  revenues  of  a  city  of  the  sixth  class 
could  not  be  expended  for  the  grading  and 
paving  of  its  streets,  and,  further,  that  street 
work  was  not  one  of  the  specially  enumer- 
ated objects  for  which  the  act  authorized  the 
issuance  of  bonds.  In  Rice  t.  Board  of 
Trustees,  107  Cal.  398,  40  Pac.  551,  it  was 
held  that  under  the  provisions  of  the  same 
act  there  could  be  a  valid  issue  of  bonds  for 
the  construction  of  a  sewer;  and  in  this  case, 
discussing  the  Cate  Case,  it  was  said  that 
this  was  so  "for  the  simple  reason  that  un- 
der the  Vrooman  act  it  is  entirely  within 
the  discretion  of  the  governing  body  of  a 
city  to  make  the  coat  of  a  sewer  a  charge 
upon  the  lands  of  an  assessment  district  or 
upon  Its  ordinary  revenue."  and  that  "the 
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constmction;  of  sewers  Is  one  of  the  specially 
enuinerated  objects  for  which  the  act  of 
1889  authorizes  the  Issuance  of  municipal 
bonds."  It  should  be  said  that  in  deciding 
the  Cate  Case  the  attention  of  the  court  was 
not  directed  to  section  26  of  the  Vrooman 
act  as  aniended  in  1891  (St  1891,  p.  206,  c. 
147),  section  2  of  the  Vrooman  act  as  amend- 
ed In  1893  (St.  1893,  p.  172,  c.  144),  and  sec- 
tion 869  of  the  municipal  government  act 
(St  1883,  p.  272,  c.  49),  which  authorize  the 
authorities  to  pay  for  street  work  out  of  the 
ordinary  revenue  and  Income  of  the  munic- 
ipality. The  decision  in  the  Cate  Case, 
therefore,  stands  upon  the  single  proposition 
that  the  act  of  1889  did  not  specifically  em- 
brace street  work.  But  this  objection  is 
wholly  removed  by  the  act  of  1901,  xmder 
which  these  bonds  were  issued,  which  ex- 
pressly provides  that  the  bonds  may  be  is- 
sued for  this  purpose.  The  authorities  were 
therefore  Justified,  under  the  act,  in  calling 
for  bonds  for  the  performance  of  the  street 
work.  "  'Street  work'  is  a  phrase  of  common 
usage,  and  has  a  well-defined  signification. 
The  words  mean  exactly  what  they  indicate 
upon  their  face,  namely,  work  upon  a  street- 
work  in  repairing  or  making  a  street"  Elec- 
tric L.  Co.  V.  San  Bernardino,  100  Cal.  348, 
34  Pac.  819.  Nor  do  we  find  any  force  in  the 
argument  that  the  act  of  1901  here  under 
consideration  was  repealed  by  an  act  of  the 
Iiegisiature  passed  at  the  same  session,  and 
a  few  days  later,  designated  the  "Local  Im- 
provement Act."  St  1901,  p.  34,  c.  38.  Re- 
peals by  implication  are  not  favored.  There 
is  BO  repugnancy  between  the  two  acts,  to 
compel  the  conclusion  that  the  latter  must 
be  construed  as  repealing  the  former;  and, 
while  the  acts  deal  generally  with  the  same 
subject-matter,  the  later  act  does  not  em- 
brace the  ground  covered  by  the  earlier. 
They  should  properly  be  construed  as  stand- 
ing together,  and  as  offering  different 
schemes  for  the  accomplishment  of  similar 
ends. 

Four  different  propositions  were  presented 
to  the  voters  under  the  authority  of  Ordi- 
nance No.  CO  of  the  town  of  Mill  Valley:  (1) 
A  proposition  to  incur  a  bonded  debt  of  $37.- 
000  for  street  purposes;  (2)  a  proposltlMi  to 
incur  a  bonded  Indebtedness  of  $2,000  to  ac- 
quire Are  apparatus;  (3)  a  proposition  to  in- 
cur a  bonded  debt  of  $7,000  for  sewers;  and 
(4)  a  proposition  to  Incur  a  bonded  debt  of 
$4,000  for  bridges.  All  of  these  propositions 
were  carried  by  the  electors.  The  municipal 
authorities,  by  Ordinance  No.  61,  passed 
after  the  election,  provided  for  the  Issuance 
of  80  bonds,  of  $625  each,  two  of  which  bonds 
were  to  mature  each  year,  so  that  one-fortieth 
part  of  the  indebtedness  is  to  be  paid  each 
year,  and  the  interest  on  the  bonds  Is  to 
be  paid  semiannually.  All  of  this  was  in  ac- 
cordance with  the  terms  of  Ordinance  No. 
60  and  the  municipal  Improvement  bond  act 
Objection  is,  however,  made  to  the  issuance 
In  this  form  of  the  total  amount  of  bonds— 


that  Is  to  say,  municipal  bwtds  In  the  sum  of 
$50,000— and  it  is  urged  that  separate  bonds 
should  be  issued  for  each  of  the  indicated 
purposes.  We  discover  nothing  in  the  law, 
nothing  in  principle,  and  nothing  affecting  th« 
Interests  of  the  taxpayers,  to  require  such 
a  course.  Ordinance  No.  60,  calling  for  the 
bonds,  itself  provided  that  they  should  be 
made  payable  in  gold  coin  in  the  manner 
following;  that  is  to  say,  "one-fortieth  part 
of  the  whole  amount  of  the  principal  of  said 
Indebtedness  created  imder  one  or  more  of 
the  said  four  propositions  shall  be  paid  each 
and  every  year."  It  was  Impossible  at  the 
time  for  the  authorities  to  determine  bow 
many  of  the  propositions  would  carry,  and 
the  language  here  set  forth  was  an  Indica- 
tion to  the  voter  that  they  proposed  to  icake 
a  single  issue  for  the  aggregate  amount  of 
all  the  bonds  authorized  to  be  Issued,  and 
to  provide  for  the  payment,  as  the  law  re- 
quires, of  one-fortieth  part  of  the  indebted- 
ness each  year.  There  is  in  this  no  additional 
burden  cast  upon  the  taxpayer,  and  in  fact, 
as  has  been  said,  the  issuance  of  the  bonds 
is  In  strict  accord  with  the  ordinance  calling 
for  the  special  election.  Derby  T.  City  of 
Modesto,  104  Cal.  615,  38  Pac.  000.  The  bond 
act  of  1889  contained  a  provision  that  the 
ordinance  should  specify  the  number  of 
bonds  to  be  Issued.  This  cumbersome  and 
unnecessary  provision  was  eliminated  from 
the  municipal  bond  act  under  which  these 
bonds  were  issued.  Of  course,  the  money 
derived  from  the  sale  of  the  bonds  will  be 
by  the  treasurer  of  the  town  placed  in  the 
municipal  treasury  to  the  credit  of  the  prop- 
er Improvement  funds,  under  section  6  of 
the  act  here  imder  consideration. 

Let  a  peremptory  writ  of  mandate  Issue  aa 
prayed  for. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  McKAKLAND,  J.;  VAN  DYKE,  J.;  LOB- 
IGAN,  J. 


142  Cal.  681 
RAHMEL  T.   LEHNDORFF.    (L.   A.    1,099.) 

(Supreme  Court  of  California.    April  2,  1904.) 

IHNKEEPEB— ASSAULT    ON     OUEST— LIABILITY- 
API' EAL— EXCEPTION. 

1.  Under  Code  Civ.  Proc.  §  647,  providing 
that  an  appenlable  order  is  deemed  excepted  to, 
and  section  9(>3,  providing  that  a  special  ordei 
made  after  final  judgment  is  appealable,  an  or- 
der denying  a  motion,  after  judgment,  for  tht 
entry  of  a  different  judgment,  is  deemed  except- 
ed to. 

2.  An  assault  by  a  waiter  in  a  hotel  on  a  fniest 
Is  not  within  the  course  of  the  waiter's  employ- 
ment, or  within  the  real  or  supposed  scope  ol 
his  duties,  so  as  to  render  the  mnkeeper  liable 
for  tlie  tort. 

3.  An  innkeeper  is  not  bound  to  protect  hit 
guests  from  acts  of  violence  of  his  servants,  in 
the  absence  of  nefrligence  in  employing  a  violent 
or  disorderly  person. 

In  Banc.     Appeal  from  Superior  Court,  Lm 
Angeles  County;  Lucien  Shaw,  Judge. 
Action  by  O.  Rahmel  against  U.  A.  Lehs 
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dorff.    From  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.     Reversed. 

Chas.  H.  Mattingly,  for  appellant  Creo.  L. 
Keefer  (Warren  B.  Lloyd,  of  counsel),  for  re- 
spondent. 

BEATTY,  O.  J.  This  Is  an  action  by  a 
guest  against  au  innkeeper,  to  recover  dama- 
ges for  an  assault  and  battery  by  a  servant 
of  defendant.  The  cause  was  tried  In  the 
superior  court  without  a  Jury,  and  plaintiff 
had  judgment.  Defendant  appeals  from  the 
Judgment,  and  from  a  subsequent  order  deny- 
ing his  motion  for  the  entry  of  a  different 
judgment  on  the  findings. 

Respondent  objects  to  any  consideration  of 
the  appeal  from  the  order  upon  the  ground 
that  it  was  not  excepted  to.  But  If  it  is  an 
appealable  order,  it  Is  deemed  excepted  to. 
Code  Civ.  Proc.  §  047.  And  since  it  is  a  spe- 
cial order  made  after  final  Judgment,  it  is  ap- 
pealable. Code  Civ.  Proc.  i  903.  It  Is,  how- 
ever, of  no  consequence  whether  the  order  is 
reviewable  or  not,  for  the  appeal  from  the 
judgment  presents  the  same  questions  on  the 
same  record  (the  judgment  roll);  and  we  could 
on  that  appeal.  If  the  facts  found  and  admitted 
justified  such  an  order,  not  only  reverse  the 
Judgment,  but  remand  the  cause,  with  direc- 
tions to  the  superior  court  to  enter  judgment 
for  the  defendant  Warder  v.  Enslen,  73  CaL 
291,  14  Fue.  874, 

The  facts  found  and  admitted  are  few  and 
simple:  The  plaintiff  was  a  guest  in  the  de- 
fendant's hotel,  and  while  seated  at  the  din- 
ner table  was  assaulted  and  beaten  by  a  din- 
ing-room waiter.  Damage,  $200.  The  ques- 
tion is  whether,  upon  these  facts,  the  defend- 
ant was  liable  for  compensatory  damages. 
The  respondent's  contention  is  that  he  was 
so  liable,  upon  either  of  two  grounds:  First 
under  the  general  rule  that  a  master  is  liable 
for  the  torts  of  bis  servant  committed  in  the 
course  of  his  employment  and  within  the  real 
or  supposed  scope  of  his  duties;  and,  second, 
upon  tlie  ground  that  an  innkeeper  is  I)ound 
to  protect  his  guests  from  acts  of  violence 
on  the  part  of  his  sen'ants.  Just  as  a  common 
carrier  is  bound  to  protect  his  passengers, 
while  in  transit  from  molestation  by  Its  serv- 
ants. 

We  think  it  clear  that  the  defendant  in- 
curred no  liability  on  the  first  ground.  By 
Ibe  general  law  of  master  and  servant  the 
master  is  not  liable  for  the  malicious  torts  of 
the  servant  committed  outside  the  scope  of 
his  employment  The  wrongful  act  must  be 
one  which  the  servant  la  empowered  under 
some  circumstances  to  do.  It  must  be  some- 
thing which  his  employment  contemplated— 
as,  for  instance,  the  ejection  of  a  passenger  or 
intruder  from  a  railroad  ear.  Conductors 
and  brakemen  have  authority  to  eject  disor- 
derly passengers,  or  persons  who  refuse  to 
pay  tb^r  fare,  and  it  is  left  to  their  discretion 
when  such  authority  shall  be  exercised.  In 
a  proper  case  they  may  eject  a  passenger  with- 


out Incurring  any  liability  themselves  or  Im- 
posing any  liability  upon  their  employer,  but, 
if  they  eject  him  wrongfully  and  maliciously, 
the  carrier  Is  liable  upon  the  general  ground 
that  the  act  Is  one  which,  if  lawfully  done, 
could  be  done  in  the  employer's  name,  and 
Justified  by  his  authorization.  The  law  on 
this  point  is  very  clearly  stated  in  Cooley  on 
Torts,  star  pages  535  et  seq.,  and  in  none  of 
the  decisions  of  this  court  has  a  stricter  rule 
been  enforced  than  as  above  stated.  Under 
that  rule,  the  defendant  cannot  be  held  lia- 
ble, because  there  is  no  finding  and  no  reason 
to  presume  that  defendant  ever  authorized  bis 
servants  to  assault  his  guests  or  any  other 
person  under  any  circumstances. 

Neither  do  we  think  he  was  liable  on  the 
second  ground.  The  law  seems  to  be  pretty 
well  settled  that  a  common  carrier  of  pas- 
sengers, whether  a  shipowner  or  a  railway 
company,  owes  to  a  passenger  while  In  tran- 
sit the  duty  of  protection,  absolute  as  against 
its  servants  in  charge  of  ship  or  train,  and 
equally  as  against  fellow  passengers  when, 
on  account  of  intoxication  or  acts  of  violence, 
they  should  not  have  been  admitted,  or  when 
they  have  been  allowed  to  remain  after  such 
mlsbeliavior  as  justifies  their  expulsion.  But 
the  Industry  of  counsel  and  our  own  research- 
es have  not  resulted  in  the  discovery  of  more 
than  a  single  case  in  which  this  rule  of  lia- 
bility has  been  extended  to  innkeepers.  In 
Rommel  v.  Schambacher,  decided  in  1887  by 
the  court  of  common  pleas  of  Philadelphia,  It 
was  said  to  be  a  plain  matter  of  common  law 
that,  "where  one  enters  a  saloon  or  tavern 
opened  for  the  entertainment  of  the  public, 
the  proprietor  is  bound  to  see  that  he  is  prop- 
erly protected  from  assaults  or  Insults,  as  well 
of  those  who  are  in  his  employ,  as  of  the 
drunken  and  vicious  men  whom  be  may  choose 
to  harbor."  To  sustain  this  conclualou  but 
one  case  was  cited  in  the  opinion  of  the  court, 
and  that  a  case  of  carrier  and  passenger.  So 
tliat  in  fact  there  was  a  complete  begging  of 
the  question  presented  here,  viz.,  whethor 
there  is  a  rule  as  to  protection  of  guests  of 
an  innkeeper  equally  stringent  with  the  rule 
affecting  common  carriers.  The  fact  that  no 
case  was  then  cited  or  can  now  be  found  In 
which  an  English  or  American  court  has  soa- 
talned  the  conclusion  stated  in  the  Philadel- 
phia case  warrants  more  than  a  doubt  of  the 
correctness  of  that  conclusion.  But  In  truth 
the  language  above  quoted,  when  construed 
and  qualified  by  reference  to  the  facta  of  the 
case,  does  not  mean  all  that  It  seems  broadly 
to  assert  The  facts  of  that  case  were  that 
the  defendant  the  proprietor  of  a  saloon,  bad 
himself  supplied  two  or  three  young  men  with 
drinks  at  his  bar,  by  which  they  were  made 
Intoxicated.  Wtdle  In  tliat  condition  one  of 
them,  in  plain  view  of  the  defendant  pinned 
a  paper  to  the  clothes  of  another  (the  plain- 
tiff), and  set  fire  to  It  The  fire  was  com- 
municated to  plaintiff's  clothes,  and  be  was 
severely  burned.  The  gist  of  the  decision 
holding  the  defendant  liable  for  the  injury  is 
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contained  In  tbese  words  at  the  close  of  tlw 
opinion:  "If,  then,  a  railroad  company  Is  lia- 
ble tor  the  conduct  of  drunken  men  who  may 
chance  to  board  Ita  cars,  much  more  the  tav- 
ern keeper,  who  not  only  permits  drunken 
men  about  hla  premises,  but  furnishes  liquor 
to  make  them  drunk,  and  who  Is  Instrumental 
tn  fitting  them  for  the  accomplishment  of  just 
such  an  Insane  and  brutal  trick  as  that  dis- 
closed by  the  evidence  of  the  case  In  hand." 
This,  considering  the  facts.  Is  in  reality  the 
whole  of  the  decision.  The  proprietor  was 
held  liable  for  a  tort  in  which  he  was  per- 
sonally a  participant,  and  what  else  was  said, 
so  far  as  It  may  seem  to  apply  to  a  malicious 
assault  by  a  servant,  wholly  unauthorized  and 
unobserved  by  the  master,  may  be  regarded 
as  dictum.  An  innkeeper  Is,  no  doubt,  guilty 
of  negligence  if  he  admits  to  his  hotel,  or 
permits  to  remain  there,  whether  as  guest  or 
servant,  a  person  of  known  violent  and  dis- 
orderly propensities,  who  will  probably  as- 
sault or  otherwise  maltreat  his  guests,  and  for 
the  consequence  of  such  negligence  he  may 
be  liable  in  damages.  But  the  plain  ground 
of  his  liability  in  such  case  would  be  bis  neg- 
ligence In  harboring  persons  dangerous  to  the 
peace  and  comfort  of  those  for  whose  comfort 
be  is  bound  to  provide.  And  If,  as  In  the 
Philadelphia  case,  he  stands  by  while  a  guest 
la  exposed  to  the  violence  of  a  person  who 
has  been  made  dangerous  by  his  fault,  and 
sees  an  Injury  Infilcted  without  any  effort  to 
prevent  It,  hi  may  be  regarded  as  particeps 
crlmlnis.  This  case,  however,  presents  no 
such  features.  There  is  neither  allegation  nor 
finding  that  the  defendant  was  negligent  In 
employing  or  retaining  the  waiter  who  com- 
mitted the  assault  So  that  there  Is  no 
ground  upon  which  this  judgment  can  be  sus- 
tained unless  we  are  prepared  to  hold  that, 
to  the  same  extent  that  a  common  carrier  is 
an  insurer  of  his  passengers,  an  Innkeeper  is 
an  Insurer  of  his  guests  against  the  torts  of 
bis  servants.  We  cannot  discover  any  safe 
ground  for  such  a  conclusion.  No  statute  of 
California  imposes  such  a  rule,  and  no  evi- 
dence is  to  be  found  In  the  reports  of  decided 
cases  that  such  was  the  rule  at  common  law. 
Indeed,  It  was  said  In  Calye's  Case,  decided 
in  the  King's  Bench  In  26  Elizabeth  (Coke, 
pt  6,  •eS).  that,  "If  the  guest  be  beaten  In  the 
Inn,  the  Innkeeper  shall  not  answer  for  It"; 
be  bdng  liable,  as  such,  only  for  damages  to 
tbe  guest's  goods  and  chattels.  Since  that 
time  no  other  rule  seems  to  have  existed  in 
X<ngland  or  In  this  country,  unless  the  Phila- 
delphia case  Is  an  Instance  to  the  contrary. 
We  do  not  regard  It  as  a  case  strictly  In  point, 
bat  one  resting  upon  grounds  peculiar  to  It- 
self, and  suflScient  to  sustain  the  conclusion 
of  the  court  without  reference  to  the  propo- 
sition to  which  it  has  been  cited  here. 

The  judgment  and  order  of  the  superior 
court  are  reversed. 

We  concur:      ANGELLOTTT,   J.;    LORI- 
OAN,  J.;  McFARLAND,  J.;  BENSHAW,  J. 


042  Cal.  egg) 

DDNOAN  et  aL  r.  RAMISH  «t  al.    (U  A. 

1,153.) 

(Supreme  Court  of  California.    April  4,  1D04.) 

irtTNICIPA.!.  COSPOKATIONS  —  PUBUO  IMFBOVK- 
IIXRTS— BENErrrS  —  OBJECTIONS  BETORE  CITT 
COUNCn,— WNAUTT  OX  nETBBMINATION— AT- 
TACK ON  ASSESSMENT— CONTBACT—FBAUn. 

1.  A  person  assessed  for  a  street  improvement 
cannot  attack  the  assessment  on  the  ground  that 
the  findings  that  the  benefits  accruing  from  the 
improvement  were  in  excess  of  the  damages 
caused  thereby  was  contrary  to  the  evidence, 
where  be  failed  to  object  before  the  city  council 
by  filing  a  petition  of  remonstrance  as  au- 
thorized by  St.  1891,  p.  196,  c.  147. 

2.  Inasmnch  as  St.  1891,  p.  461,  e.  244,  as 
amended  by  St  1893,  p.  89,  c.  79,  provides  that 
any  abutting  owner  feeling  himself  aggrieved  by 
a  change  of  grade  of  a  street  may  file  a  petition 
showing  his  damages  and  have  the  same  deter- 
mined by  the  council,  the  failure  of  a  landown- 
er to  so  claim  his  damages  is  a  waiver  thereof. 

8.  Inasmuch  as  the  street  work  act  makes  no 
provision  for  damages  and  has  no  refereoce 
thereto,  but  the  right  to  damages  arises  solely 
from  the  constitutional  provision  that  private 
property  cannot  be  damaged  for  public  use  with- 
out compensation,  the  nonpayment  of  damages 
does  not  affect  the  right  of  the  municipality  to 
make  the  assessment  to  pay  the  cost  of  the 
work. 

4.  Plaintiff,  an  abutting  owner,  contended  that 
an  assessment  Cor  a  street  improvement  was  void 
because  the  owners  of  more  than  one-fourth  of 
the  frontage  along  the  improvement  agreed  with 
the  contractors  not  to  take  their  statutory  right 
to  take  the  contract,  in  consideration  of  a  re- 
duction of  25  per  ccot.  on  their  respective  as- 
sessments, but  it  did  not  appear  that  if  plaintiff 
had  succeeded  In  combining  with  the  other  prop- 
erty owners  to  iierform  the  contract  they  could 
have  done  it  at  a  less  expense  than  the  contract 
price,  nor  did  it  appear  that  plaintiff  desired  to 
take  the  contract,  or  that  he  would  have  done 
so  had  an  opportunity  lieen  offered.  Held,  that 
the  contention  was  untenable,  inasmuch  as  it  did 
not  appear  that  plaintiff  had  been  prejudiced. 

5.  Proceedings  to  declare  the  change  of  grade 
of  a  street  in  the  city  of  Los  Angeles  prior  to  the 
election  in  November,  1896,  at  which  time  the 
constitutional  amendment  was  adopted  making 
the  charter  supreme  in  municipal  affairs,  were 
properly  taken  under  the  acts  of  1891  and  1893. 

6.  The  constitutional  amendment  of  1896  mak- 
ing the  city  charter  of  Los  Angeles  supreme  in 
municipal  affairs  did  not  affect  the  street  im- 
provement act,  which  was  In  force  at  the  time 
tlie  cliarter  was  adopted,  and  such  act  still  con- 
trols proceedings  for  the  improvement  of  a 
street. 

7.  Inasmuch  as  the  street  Improvement  act 
which  provides  that  the  council  may  declare  the 
work  to  be  of  more  than  ordinary  public  benefit 
and  make  the  assessment  on  a  district,  gives 
property  owners  the  right  to  object  to  the  bound- 
aries of  the  district,  and  to  a  notice  and  hearing 
before  the  council  on  that  subject,  failure  of  a 
property  owner  to  object  to  the  Iraundaries  of 
the  district  amounts  to  a  waiver,  and  he  is  con- 
cluded by  the  decision  of  the  council. 

8.  Street  Improvement  Act  {  9  (St  1891,  p. 
205,  c.  147),  provides  that  the  warrant,  assess- 
ment and  diagram,  together  with  the  certificate 
of  the  city  engineer,  shall  be  recorded  in  the  of- 
fice of  the  superintendent  of  streets.  There  is 
no  provision  requiring  the  engineer  to  make  any 
certificate,  though  section  34,  p.  200,  provides 
that  the  engineer  shall  do  the  surveying  and  en- 
gineering work  necessary  and  survey  and  meas- 
ure the  work  and  estimate  the  cost,  and  that  ev- 
ery certificate  signed  by  him  shall  be  evidence 
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of  the  truth  of  its  contents.  Held  that,  where 
the  work  for  a  street  improvement  was  let  by  the 
lineal  foot,  and  a  certificate  by  the  engineer 
showed  the  number  of  feet  of  each  particular 
kind  of  work,  and  that  the  diagram  accompany- 
ing the  certificate  was  correct,  and  the  contract 
furnished  the  prices,  an  objection  that  the  cer- 
tificate was  not  made  in  accordance  with  law 
was  without  merit. 

In  Banc.  Appeal  from  Superior  Court,  Lob 
Angeles  County;   N.  P.  Conrey,  Judge. 

ijuit  by  A.  C.  Duncan  and  another  against 
Adolph  Ilainlsh,  as  city  treasurer  of  the  city 
of  Los  Angeles,  and  others,  to  enjoin  the 
execution  of  a  deed  on  sale  under  proceed- 
ings for  a  street  improvement.  From  a  de- 
cree In  favor  of  defendants,  plaintiffs  ap- 
peal.   Affirmed. 

Will  D.  Gould  (O.  P.  Wlderaan,  of  coun- 
sel), for  appellants.  Frank  6.  Flnlayson, 
Walter  F.  Hass,  and  W.  B.  Mathews,  for  re- 
spondents. 

SHAW,  J.  This  is  an  action  to  enjoin  the 
city  treasurer  of  the  city  of  Los  Angeles 
from  executing  a  deed  to  the  purchasers  for 
certain  lots  sold  by  him  for  the  nonpayment 
of  bonds  issued  under  proceedings  for  a 
street  improvement.  An  answer  was  flied, 
the  cause  was  tried  by  the  court,  and  judg- 
ment given  for  the  defendants.  The  motion 
of  the  plaintiffs  for  a  new  trial  was  denied. 
The  appeal  is  from  the  order  denying  the 
new  trial  and  from  the  Judgment. 

The  appeal  from  the  Judgment  is  inef- 
fectual because  taken,  or  attempted  to  be 
taken,  after  the  time  for  such  appeal  bad 
expired.  It  may  therefore  be  disregarded. 
And  this  also  disposes  of  the  claim  that  the 
judgment  is  not  supported  by  the  findings. 
Tbat  point  cannot  be  considered  upon  an 
appeal  from  an  order  denying  a  motion  for  a 
new  trial. 

On  the  appeal  from  the  order  denying  the 
motion  for  a  new  trial,  appellants  present 
numerous  objections  to  the  decisions  of  the 
court  below.  It  is  claimed  that  the  find- 
ings are  in  many  particulars  unsupported  by 
the  evidence.  The  greater  number  of  these 
objections  are  not  presented  in  a  manner 
that  will  warrant  us  in  noticing  them.  The 
following  Is  an  example  of  the  appellants' 
metliod  of  argument:  "Findings  not  sus- 
tained by  evidence:  (1)  Finding  2  is  not  sus- 
tained by  the  evidence.  It  Is  based  on  para- 
graph 11  of  agreed  statement  of  facts. 
Trans,  fs.  335,  314-24.  (2)  Finding  3  is  not 
sustained  by  the  evidence.  See  statement 
trans,  f  s.  330,  393-3,  400,  and  430.  (3)  There 
is  no  evidence  to  sustain  finding  6.  Trans, 
fs.  343,  39(^412,  430."  The  court  and  coun- 
sel for  respondent  are  left  to  discover,  if 
they  can,  the  particular  point  in  which  the 
evidence  fails  to  support  the  respective  find- 
ings. "Under  these  circumstances  we  do  not 
feel  called  upon  to  prosecute  an  Independent 
Inquiry  In  order  to  find  out"  In  what  re- 
spects the  evidence  is  insufficient  People 
f.  Woon  Tuck  Wo,  120  Cal.  297,  52  Pac.  833; 


People  T.  Glaze,  139  Cal.  1C3,  72  Pac.  965, 
and  cases  there  cited.  Counsel  for  respond- 
ent; with  commendable  Industry  and  care, 
has  taken  the  pains  to  consider  in  detail 
each  of  these  general  objections,  and  has 
stated  particularly  the  reasons  why,  in  his 
opinion,  the  evidence  Is  sufficient,  protest- 
ing, however,  that  he  Is  uncertain  whether 
or  not  be  has  perceived  the  exact  point  in- 
tended by  the  objection,  and  that  be  fears 
appellant  will  in  his  reply  claim  that  some 
other  objection  was  intended.  Appellant  did 
not  file  any  reply,  and  we  will  presume  that 
be  was  satisfied  to  rest  his  points  on  respond- 
ent's statement  We  will  treat  the  error  as 
waived  where  the  argument  Is  limited  to 
such  a  skeleton  as  that  above  quoted,  and 
consider  only  those  specifications  of  insuffi- 
ciency which  are  more  fully  stated  and  ar- 
gued. 

1.  The  principal  contention  of  the  appel- 
lant is  that  the  findings  that  the  benefits  ac- 
cruing to  the  plaintifTs  lots  from  the  Im- 
provement of  the  street  were  in  excess  of  the 
damages  caused  thereby,  and  also  in  excess 
of  the  assessment  against  the  lots  for  tbe 
expenses  of  the  improvement,  are  contrary 
to  the  evidence.  Tbe  same  question  Is  rais- 
ed by  the  exception  to  the  action  of  the  court 
In  excluding  evidence  relating  to  damages 
and  benefits.  The  bonds  for  which  tbe  city 
treasurer  had  sold  the  lots  were  a  part  o£  a 
series  of  bonds  issued  upon  an  assessment 
for  the  payment  of  tbe  expenses  of  Improv- 
ing certain  streets  in  tbe  city  of  Los  Angeles 
In  a  proceeding  for  that  purpose  under  tbe 
provisions  of  tbe  street  Improvement  law. 
The  plaintiffs,  in  this  action  in  equity  to 
enjoin  the  execution  of  the  deed,  claim  the 
right  to  Impeach  the  validity  of  the  assess- 
ment by  evidence  to  the  effect  that  the  part 
of  the  costs  of  the  improvement  apportioned 
and  assessed  against  their  lots  exceeds  the 
benefits  to  those  lots  arising  from  the  Im- 
provement Stated  in  different  language,  the 
contention  Is  that  the  validity  of  such  an 
exercise  of  the  taxing  power  of  the  state  Is 
not  settled  by  compliance  with  the  constlta- 
tionai  proceedings  prescribed  by  law,  but 
may  be  questioned  by  a  Jury,  or  court.  In  auy 
subsequent  collateral  attack,  upon  the  In- 
quiry whether  or  not  the  land  of  the  i>ar- 
ticular  individual  who  sees  fit  to  attack  its 
validity  was  benefited  to  the  extent  of  the 
costs  apportioned  against  his  laud  by  the  as- 
sessment The  statement  of  the  proposition 
is  almost  sufficient  to  refute  any  argument 
In  favor  of  it  It  is  manifest  that,  if  the 
taxing  power  Is  subject  to  review  in  this 
collateral  manner  any  exercise  of  It  would 
generally  be  declared  Invalid.  And  such  a 
rule  would  produce  Inequality  and  unjust 
discrimination,  for,  owing  to  the  uncertainty 
of  human  judgment  and  tbe  varying  ability 
to  array  evidence  in  different  cases,  one  per- 
son would  frequently  succeed  In  evading 
payment  of  his  portion  of  the  expenses,  while 
another,  similarly  situated  in  all  respects. 
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would  be  compelled  to  bear  his  share  of  the 
burden.  The  practical  effect  of  the  doctrine 
would  be  to  prevent  all  compulsory  public 
Improvement  of  every  description  where  the 
means  of  payment  of  the  expenses  are  to  be 
•btained  by  local  assessment.  It  Is  con- 
trary to  the  decisions  of  this  court  as  tvell  as 
other  authorities.  Whiting  v.  Townsend,  57 
Cat.  519;  Jennings  t.  Le  Breton,  80  Cal.  14, 
21  Pac.  1127;  Warren  v.  Henly,  31  Iowa,  31; 
Morrison  v.  Hershlre,  32  Iowa,  271;  Dewey 
T.  Des  Moines,  101  Iowa,  416,  70  N.  W.  605; 
Michener  y.  Philadelphia,  118  Pa.  635,  12 
Atl.  174;  Harrlsburg  t.  McCormIck,  129  Pa. 
213,  18  Atl.  128;  In  re  Madera  Irr.  Dist.,  92 
Cal.  206,  28  Pac.  272,  675,  14  L.  R,  A.  755, 
27  Am.  St.  Kep.  106;  Lent  T.  Tlllson,  72 
Ottl.  428,  14  Pac.  71;  Kelly  t.  Pittsburgh, 
104  U.  S.  81.  26  L.  Ed.  669.  It  la  true  that 
local  assessments  are  said  to  be  Imposed  on 
the  theory  that  the  property  adjacent  to  the 
Improvement  receives  special  benefit  there- 
from. But  this  is  a  matter  which  Is  for  the 
determination  of  the  legislative  authority  of 
the  state,  acting  through  its  established 
agencies  for  the  government  of  political  sub- 
divisions, or  directly  by  the  Legislature  of 
the  state,  as  that  body  may  see  fit  It  is 
enough  for  the  local  property  owner  that  he 
has  a  right  to  be  heard  before  the  city  coun- 
cil upon  the  question,  by  filing  a  petition  of 
remonstrance  la  the  proceeding  prescribed 
by  law,  setting  forth  bis  reasons  why  the  im- 
provement should  not  be  made.  Upon  this 
the  council  must  decide  the  question,  and  its 
decision  is  final.  St  1801,  p.  190,  c.  147. 
French  v.  B.  A.  P.  Co.,  181  U.  S.  824,  21 
Sup.  Ct.  625,  45  L.  Ed.  879;  Spencer  v.  Mer- 
chant, 125  U.  S.  345,  8  Sup.  Ct  921.  31  I* 
Ed.  763;   Brown  v.  Drain,  post 

In  support  of  their  position,  the  appellants 
rely  on  the  case  of  Norwood  v.  Baker,  172 
U.  S.  200,  19  Sup.  Ct  187,  43  L.  Ed.  443, 
and  White  v.  Tacoma  (C.  C.)  109  Fed.  32, 
following  the  supposed  authority  of  the  Nor- 
wood Case.  For  a  time  it  was  by  some  con- 
sidered that  the  court  in  the  Norwood  Case 
had  held  that  the  question  whether  or  not 
lands  assessed  to  pay  for  a  local  public  im- 
provement were  benefited  by  the  improve- 
ment was  always  decisive  of  the  validity  of 
the  assessment  whether  it  came  in  review 
collaterally  or  otherwise.  But  more  recently 
the  Supreme  Court  of  the  United  States  has 
made  other  decisions  modifying  the  Nor- 
wood Case,  so  that  It  must  now  be  regarded 
merely  as  a  case  falling  under  the  rule  stat- 
ed in  Lent  v.  Tillson,  72  Cal.  429,  14  Pac.  71, 
that  a  local  tax  of  this  character  "will  not 
be  upheld  when  the  court  can  plainly  see 
•  •  •  that  manifestly  and  certainly  no 
such  benefit  can  or  could  reasonably  have 
been  expected  to  result"  French  v.  B.  A. 
P.  Co.,  supra;  Wight  t.  Davidson,  181  U.  S. 
371,  21  Sup.  Ct  016,  45  L.  Ed.  000;  Tonawan- 
da  V.  Lyon,  181  U.  S.  380,  21  Sup.  Ct.  009, 
45  L.  Ed.  008;  Webster  v.  Fargo,  181  U.  S. 
894,  21  Sup.  Ct  623,  &15,  45  li.  Ed.  912;  Cass 


F.  Co.  T.  Detroit,  181  U.  8.  896,  21  Sup.  Ct 
644,  645,  45  L.  Ed.  914;  Detroit  v.  Parker, 
181  U.  S.  309,  21  Sup.  Ct  624.  645.  45  L.  Ed. 
917;  Shumate  y.  Heman,  181  U.  S.  402,  21 
Sup.  Ct.  645,  45  L.  Ed.  922;  Farrell  v.  Park 
Com'rs,  181  U,  S.  404.  21  Sup.  Ct  609,  645, 
45  L.  Ed.  916.  924.  It  is  stated  in  Wight  v. 
Davidson,  supra,  that  it  was  thought  by  a 
majority  of  the  court  in  the  Norwood  Case 
that  there  existed  "si>eclal  facts  showing  an 
abuse  or  disregard  of  the  law,  resulting  in 
an  actual  deprivation  of  property."  The  ex- 
pression in  Lent  y.  Tlllson.  above  quoted, 
does  not  mean  that  the  court  will  hear  the 
opinions  of  witnesses,  and  other  evidence,  in 
a  subsequent  trial  of  a  case  involving  the 
assessment,  in  order  to  determine  whether  or 
not  it  "can  plainly  see"  that  there  could  be 
no  benefit,  but  that  the  court  may  consider 
such  facts  as  appear  on  the  record  of  the 
proceedings,  or,  possibly,  facts  of  which  it 
may  take  Judicial  notice,  for  that  purpose. 
It  must  be  so  clear  that  it  does  not  admit  of 
dispute  by  evidence  pro  and  con,  otherwise 
the  legislative  decision  is  conclusive,  and  the 
better  opinion  Is,  according  to  the  authori- 
ties above  cited,  and  many  others  that  might 
be  referred  to,  that  where  the  pn^erty  own- 
er lias  an  opportunity  given  liim,  under  the 
prescribed  proceedings,  to  appear  and  con- 
test the  question  before  the  legislative  body, 
the  determination  of  that  body  on  the  sub- 
ject of  benefits  is  final,  and  that  if  be  fails 
to  appear  he  thereby  admits  the  finality  of 
the  determination.  But  the  exact  question 
presented  by  the  appellant  in  this  case  has 
been  decided  by  the  Supreme  Court  of  the 
United  States  in  a  recent  case.  In  Brown  y. 
Drain  (C.  C.)  112  Fed.  582,  the  plaintiff  sued 
the  street  superintendent  and  city  treasurer 
of  Los  Angeles  to  obtain  a  decree  declar- 
ing invalid  the  local  assessment  for  a  street 
improvement  and  to  quiet  his  title  to  the 
land  assessed.  The  Circuit  Court  of  the 
United  States  in  that  case  held  that  the  of- 
fer of  the  plaintiff  to  allege  and  prove  that 
the  benefits  accruing  to  his  property  from 
the  improvements  did  not  exceed  $2,000, 
whereas  the  assessment  was  over  $5,000,  was 
wholly  immaterial,  and  that  these  facts 
would  not,  if  alleged  and  proven,  affect  the 
validity  of  the  proceedings,  the  position  of 
the  court  being  that  the  determination  of  the 
city  council  on  that  subject  under  the  street 
work  act  was  exclusive.  This  case  was  ap- 
pealed to  the  Supreme  Court  of  the  United 
States,  and  the  decision  was  affirmed  by  that 
court  on  the  authority  of  French  v.  B.  A.  P. 
Co..  supra,  and  the  other  like  cases  above 
cited.  Brown  v.  Drain.  187  U.  S.  635,  23 
Sup.  Ot.  &12.  47  L.  Ed.  343.  The  question 
may  therefore  be  considered  as  absolutely 
settled,  and  the  decision  in  the  Norwood 
Case  as  thoroughly  discredited,  although  not 
expressly  overruled. 

The  same  authorities  and  reasoning  apply 
with  like  force  to  the  contention  that  the 
court  should  have  determined  that  the  beno- 
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fits  were  exceeded  by  fhe  damages  arising 
from  the  grading  of  the  lot  to  the  official 
grade.  The  proceedings  for  the  change  of 
grade  antedated  the  proceedings  for  the  Im- 
prorement  In  question.  They  were  had  in 
1896  under  the  act  of  1891  and  the  amend- 
ments of  1893  thereto.  St  1891,  p.  461,  c 
244;  St.  1898,  p.  89,  c.  79.  These  acts  pro- 
Tide  that  any  abutting  owner  feeling  ag- 
grieved may  file  a  petition  showing  his  dam- 
ages, and  may  have  the  same  determined  by 
the  council.  In  the  present  case  the  owners 
failed  to  claim  any  damages.  They  must 
therefore  be  held  to  have  waived  any  right 
to  object  on  tliat  ground  to  the  proceedings 
for  the  change  of  grade.  If  they,  or  either 
of  them,  have  in  fact  suffered  damage  by 
reason  of  the  change  of  the  grade,  it  may 
be  that  they  have  a  right  of  action  against 
the  city  therefor.  BJachus  t.  Los  Angeles, 
103  Cal.  614,  37  Pac.  750,  42  Am.  St  Rep.  149. 
As  to  this  we  express  no  opinion.  But  that 
they  cannot  defeat  the  assessment  for  the 
improvement  by  showing  such  damage  was 
expressly  decided  in  Hornung  v.  McCarthy, 
126  Cal.  17,  58  Pac.  303.  It  Is  clear  that  the 
nonpayment  of  any  such  damages  does  not 
affect  the  assessment  to  pay  the  cost  of  the 
work  of  grading,  graveling,  and  curbing. 
The  two  are  entirely  distinct  and  Independ- 
ent The  street  work  act  makes  no  provi- 
sion for  damages,  nor  does  It  refer  thereto, 
The  right  to  damages  arises  solely  from  the 
constitutional  provision  that  private  property 
cannot  be  damaged  for  public  use  without 
compensation  having  been  first  made  to  the 
owner.  Reardon  v.  San  Francisco,  66  Cal. 
492,  6  Pac.  317,  66  Am.  Rep.  109.  The  as- 
sessment for  the  cost  of  the  work  Is  not  made 
until  the  Improvement  Is  completed.  The  right 
to  payment  of  the  damages  as  a  precedent 
condition  then  ceases,  for  then  the  work  Is 
done  and  the  damage  Is  not  paid.  If  the 
owner  desires  to  preserve  his  right  to  ante- 
cedent payment  he  must  sue  to  enjoin  the 
work— not  the  collection  of  the  assessment. 
But  whether  he  does  enjoin  the  work  or  not, 
the  right  to  damages  Is  an  Independent  right 
against  the  city,  and  does  not  affect  the  pow- 
er to  tax  the  district  for  a  different  purpose, 
namely,  to  raise  funds  to  pay  the  exixinscs 
of  grading  and  Improving  the  street  which 
has  been  dedicated  to  public  use. 

Our  decision  upon  these  points  disposes 
of  many  others  presented  by  the  record.  As 
the  allegations  of  the  complaint  witli  respect 
to  damages  and  absence  of  benefits  could 
not  defeat  the  assessment.  If  proved,  It  fol- 
lows that  the  findings  on  these  points  were 
Immaterial.  It  does  not  matter  whether 
those  findings,  or  others  depending  on  their 
sufficiency,  are  or  are  not  supported  by  the 
evidence,  and  the  refusal  to  admit  evidence 
relative  thereto  could  not  be  error. 

2.  Appellants  claim  that  the  assessment 
was  void  because  of  an  agreement  entered 
Into  between  the  contractors  and  certain 
property   owners,   after    the   contract  was 


awarded,  whereby  the  owners^  who  were 
abont  to  elect  to  take  the  contract  themselves 
under  their  statutory  right  waived  their 
right  to  do  so,  and  the  contractors.  In  con- 
sideration thereof,  agreed  to  give  the  owners 
signing  the  agreement  a  reduction  of  2D  per 
cent  upon  their  respective  assessments.  It 
was  provided  in  the  agreement  that  any  prop- 
erty owner  might  become  a  party  thereto  by 
signing  the  same,  but  It  does  not  appear  that 
the  plaintiffs  were  Informed  thereof.  The 
owners  signing  the  agreement  held  more 
than  one-fourth  of  the  frontage  along  the 
proposed  Improvement  and  the  result  was 
that  as  the  remaining  owners  did  not  own 
three-fourths  of  the  frontage,  they  could 
not  take  the  contract  themselves  at  the  con- 
tract price.  This,  it  is  claimed,  was  fraudu- 
lent, and  sufficient  to  Invalidate  the  assess- 
ment It  Is  a  well-settled  principle  that 
fraud  without  Injury  gives  no  right  of  ac- 
tion, and  it  is  clearly  applicable  to  cases  of 
this  sort.  It  is  not  allege  that  the  plaintiffs, 
if  they  had  succeeded  In  combining  with  oth- 
er property  owners  to  take  the  contract  and 
perform  the  work,  could  have  completed  it  at 
less  expense  than  the  contract  price.  Under 
the  law  the  contract  must  have  been  let  to 
such  owners  at  the  same  price  at  which  it 
was  let  to  the  contractors.  The  price  being 
the  same,  the  assessment  mnst  therefore  have 
been  the  same,  and  it  follows  that  the  owners 
taking  the  contract  could  gain  no  benefit 
therefrom,  unless  there  was  a  profit  In  doing 
the  work  at  that  price.  There  Is  neither  al- 
legation nor  claim  that  there  would  have 
been  any  profit  Moreover,  It  is  not  averred 
that  either  of  the  plaintiffs  desired  to  take 
the  contract,  or  that  either  of  them  would 
have  done  so  had  the  opportunity  been  afford- 
ed, or  that  they  made  any  effort  In  that  direc- 
tion. It  is  alleged  that  certain  named  own- 
ers, comprising  more  than  three-fourths  of 
the  frontage,  were  about  to  combine  for  the 
purpose  of  taking  the  contract  but  the  plain- 
tiffs were  not  included  among  them.  They 
therefore  could  not  have  participated  In  any 
profits  which  the  others  might  hare  made, 
and  would  have  been  compelled  to  pay  the 
same  amount  for  the  Improvement  as  that 
charged  against  them  by  the  assessment  In 
question.  The  alleged  agreement  could  not, 
under  any  theory  warranted  by  the  facts, 
have  prejudiced  the  plaintiffs,  and  hence  It 
fiu-nishes  no  ground  for  declaring  the  as- 
sessment void. 

3.  There  is  nothing  In  the  point  that  the 
finding  states  that  the  plaintiffs  were  not  the 
owners  of  the  property,  and  that  this  is  con- 
trary to  the  stipulation  of  the  parties.  The 
finding  Is  that  they  are  the  owners,  except 
so  far  as  their  title  has  been  divested  by  rea- 
son of  the  sale  which  the  complaint  attacks, 
which  Is  In  strict  accordance  with  the  plead- 
ings and  stipulation  In  the  case. 

4.  There  Is  no  finding  that  is  contrary  to 
the  asserted  admission  of  the  pleadings  that 
a  perpendicular  bank  16  feet  in  height  liad 
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been  left  in  front  of  the  lots  in  controversy, 
bnt.  If  tliere  had  been,  the  finding  would  be 
entirely  Immaterial,  for  such  fact  could  only 
go  to  prove  damage  by  reason  of  the  Im- 
provements, and  the  question  of  damages,  as 
we  have  seen,  has  no  bearing  \ipon  the  case. 

5.  ITie  point  that  the  proceedings  to  declare 
the  change  of  grade  should  have  been  had  un- 
der the  city  charter  of  the  city  of  Los  An- 
geles Is  without  merit.  The  proceedings  took 
place  under  the  acts  of  1891  and  1803,  as 
above  stated,  and  prior  to  the  election  in  No- 
vember, 1806,  at  which  time  the  constitution- 
al amendment  was  adopted  making  the  char- 
ter paramount  in  municipal  affairs.  The  pro- 
<-eedlng8  were  therefore  properly  had  under 
the  law  Instead  of  under  the  charter. 

6.  The  claim  that  the  proceedings  for  the 
Improvement  of  the  street  should  have  been 
taken  under  the  charter  provisions  is  also 
without  foundation.  In  the  case  of  Banaz  v. 
Smith,  133  Cal.  102,  65  Pac.  309,  this  court 
decided  that,  as  the  street  improvement  act 
was  In  force  at  the  time  the  charter  was 
adopted,  the  constitutional  amendment  of  1806 
had  no  effect  upon  It,  and  it  still  remained  in 
force,  and  controls  such  proceedings,  notwith- 
standing the  provisions  of  the  charter. 

7.  The  appellant  also  claims  that  the  as- 
sessment district  as  fixed  by  the  council  did 
not  Include  all  the  property  fronting  on  the 
streets  Improved.  Under  the  street  improve- 
ment act  the  council  has  the  power  to  declare 
the  work  to  be  of  more  than  ordinary  public 
benefit,  and  to  make  the  assessment  upon  a 
district  instead  of  upon  the  front-foot  plan. 
The  same  section  gives  the  property  owners 
the  right  to  object  to  the  boundaries  of  the 
district,  and  to  a  notice  and  hearing  before 
the  council  upon  that  subject.  Upon  the  same 
principles  and  authorities  heretofore  referred 
to  In  reference  to  the  question  of  benefits,  it 
must  be  held  that  the  property  owner  hav- 
ing this  right  must  avail  himself  of  it  or 
be  concluded  by  the  decision  of  the  council. 
It  does  not  appear  that  any  objection  was 
made  to  the  boundaries  of  the  district,  and 
hence  it  mast  be  held  that  the  decision  of 
the  rouncll  as  to  Its  extent  was  correct.  There 
Is  nothing  in  the  law  which  requires  the  as- 
sessment district  fixed  by  the  council  to  in- 
clude all  the  property  fronting  on  the  streets. 
The  court  cannot  say  that  It  might  not  be 
possible  that  some  of  the  property  fronting 
on  the  streets  would  not  be  benefited  Vj  the 
Improvement.  But  we  are  of  the  opinion, 
further,  that  the  particular  property  in  ques- 
tion— the  Galpin  ti-act— does  not,  within  the 
meaning  of  the  statute,  front  upon  the  streets 
Improved.  Flgueroa  street  and  Beaudry  ave- 
nue were  two  of  the  streets  Improved.  They 
did  not  cross  each  otiier,  but  approached  at 
an  acute  angle,  and  at  the  point  where  the 
north  line  of  the  Galpin  tract  crossed  they 
coincided  and  became  a  single  street.  The 
improvement  in   question,  by  the  resolution 


of  Intention,  was  to  extend  on  those  streets 
from  the  line  of  Third  street  southerly  to  the 
north  line  of  the  Galpin  tract  The  land  In 
question,  therefore,  did  not  front  on  the 
streets,  in  the  strict  meaning  of  the  term,  but 
was  situated  in  the  end  thereof,  and  at  right 
angles  to  the  street  line.  Property  so  situated 
need  not  be  included  in  an  assessment,  even 
on  the  front-foot  plan.  If  the  street  should 
be  extended  through  such  a  tract,  the  part 
thereof  abutting  thereon  would  be  chargeable 
on  the  front-foot  plan  with  Its  proper  portion 
of  the  expense  of  Improving  such  extension, 
but  it  would  not  necessarily  be  liable  for  any 
part  of  the  expense  for  Improving  the  other 
portions  of  the  street,  either  under  the  front- 
foot  plan  or  the  district  plan  of  assessment 

8.  It  is  further  objected  that  the  descrip- 
tion of  the  district  Is  uncertain.  We  have 
examined  the  description  and  cannot  find  any 
uncertainty  In  it  and,  as  counsel  has  not  point- 
ed out  the  particulars,  the  point  must  be  de- 
cided against  him. 

9.  The  last  objection  which  we  will  notice 
is  that  the  certificate  of  the  city  engineer  Is 
not  made  in  accordance  with  the  law.  The 
act  on  tills  subject  is  not  clear.  Section  9 
(St  1891,  p.  205,  c.  147)  provides  that  the 
"warrant  assessment  and  diagram,  together 
with  the  certificate  of  the  city  engineer,  shall 
be  recorded  In  the  office  of  said  superintend- 
ent of  streets."  There  is  no  provision  of  the 
act  expressly  requiring  the  engineer  to  make 
any  certificate  in  any  case.  Section  34  (page 
200),  however,  provides  that  the  city  engineer 
shall  do  the  surveying  and  engineering  work 
necessary,  and  survey  and  measure  the  work 
done  under  contracts  for  grading  and  macad- 
amizing, and  estimate  the  cost  and  expense 
thereof,  and  that  every  certificate  signed  by 
him  in  his  official  character  shall  be  primii 
facie  evidence  in  all  courts  of  the  truth  of  Its 
contents.  The  only  certificate  necessary  for 
tlie  purposes  of  the  case  in  question  here,  as- 
suming that  one  is  necessary,  would  be  a  cer- 
tificate giving  to  the  street  superintendent 
the  facts  necessary  to  enable  him  to  make 
the  assessment  according  to  law.  The  work 
was  let  by  the  lineal  foot,  and  the  certificate 
in  question  shows  the  number  of  lineal  f&et 
of  each  particular  kind  of  work  done  under 
the  contract,  and  that  the  diagram  accompany- 
ing the  same  is  correct.  The  contract  fur- 
nlslies  the  prices,  and  it  does  not  appear  that 
anything  further  was  necessary  to  enable  the 
superintendent  to  apportion  the  expenses 
properly  to  the  lands  of  the  district. 

There  are  no  other  points  In  the  record 
wliioh  require  notice.  We  find  no  error  in 
the  rulings  of  the  court 

The  order  appealed  from  is  affirmed,  and 
the  appeal  from  the  Judgment  is  dismissed. 

We  concur:  ANGELLOTTI,  J.;  VAN 
DYKE,  J.;  McPARLAND,  J.;  LORIGAN, 
J.;    HENSHAW,  J. 
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PARSONS  V.  PEOPLE.* 
(Supreme  Court  of  Colorado.     March  7,  1904.) 

INTOXICATING  LIQUOBS—BEGULATIOS— LICENS- 
ES —  BEVENUE  —  STATUTORY  CONSTRUCTION — 
SALE  BY  DRUGGISTS— CONSTITUTIONAL  LAW- 
TITLE  OP  STATUTE— SUFFICIENCY  OP  TITLE- 
OCCUPATION  TAX. 

1.  Const,  art.  4,  §  9,  authorizes  the  Governor 
to  call  a  special  session  of  the  Legislature,  but 
provides  that  thereat  no  business  shall  be  trans- 
acted Other  than  that  named  in  the  proclama- 
tion. A  proclamation  of  the  Governor  calling  a 
special  session  recited  that  it  was  to  provide 
necessary  revenue,  and  to  enact  a  revenue  law 
providing  for  the  assessment  of  property  for  tax- 
ation, and  the  levying  and  collection  of  taxes. 
Sess.  Laws  1902,  p.  47,  c.  3,  which  was  passed 
at  such  special  session,  provides,  in  section  18, 
that  every  one  selling  any  liquor  shall,  in  addi- 
tion to  other  license  fees  exacted  by  law  or  by 
the  ordinances  of  any  municipality,  pay  to  the 
state  an  annual  license  fee  of  $25.  Held,  that 
the  fact  that  the  word  "levy"  is  employed  in  the 
Governor's  proclamation  does  not  show  that  it 
was  intended  by  the  Governor  merely  that  a 
measure  for  the  taxation  of  property  should  be 
passed,  rather  than  a  general  revenue  law,  since 
the  word  "levy"  is  sometimes  used  in  the  sense 
of  raising  or  imposing,  and  not  in  the  sense  of 
collecting  a  tax  by  execution. 

2.  Const,  art.  4,  §  9,  authorizes  the  Governor 
to  call  a  special  session  of  the  General  Asseip- 
bly.  and  provides  that  at  such  special  session  no 
business  shall  be  transacted  other  than  that 
named  in  the  proclamation ;  and  by  Const,  art. 
4,  I  8,  the  chief  executive,  at  the  commencement 
of  each  session,  shall  transmit  a  message  inform- 
ing the  General  Assembly  of  the  condition  of 
the  state,  and  recommending  such  measures  as 
he  may  deem  expedient.  Held,  that  where  the 
question  was  whether  the  Governor,  in  calling  a 
special  session,  had  intended  that  the  General 
Assembly  should  pass  acts  for  the  taxation  of 
property,  merely,  or  pass  a  general  revenue  law, 
it  was  comi)etent  for  the  court  to  consider  the 
message  of  the  Governor  to  the  General  Assem- 
bly at  which  the  statute  was  paKsed. 

3.  Const,  art.  4,  §  9,  authorizes  the  Goveriior 
to  call  a  srtecial  session  of  the  (Jeneral  As.sem- 
bly,  and  provides  that  at  such  8i>ecial  session  no 
business  shall  be  transacted  not  named  in  the 
proclamation.  Held,  that  where  a  proclamation 
by  the  (iovernor.  calling  a  sjiecial  session,  de- 
clared that  one  object  of  it  was  to  enact  a  rev- 
enue law  for  the  state,  it  was  not  within  his 
I»ower  to  restrict  the  General  Assembly  as  to 
any  particular  mode  of  raising  revenue,  or  as  to 
the  subject  of  taxation. 

4.  Sess.  Laws  189.-).  p.  221,  c.  9C  (Mills'  Ann. 
St.  i  4403),  provides  that  municipal  corporations 
organized  under  the  general  law  shall  have  the 
right,  subject  to  the  laws  of  the  state,  to  li- 
cense, regulate,  or  prohibit  the  sale  of  liquor, 
and  to  determine  the  amount  to  be  paid  for  a 
license,  provided  that  the  city  council  may  grant 
permits  to  druggists  for  the  sale  of  liquor  for 
medicinal  uses,  etc.,  under  such  restrictions  aa 
may  be  provided  by  ordinances.  Sess.  Laws 
I'.MKJ,  pp.  47,  48,  c.  3,  $  18,  providetl  that  every 
person  selling  liquor,  in  addition  to  other  fees 
exacted  by  law  or  by  the  ordinances  of  nn.v 
municipality,  should  pay  to  the  state  an  an- 
nual license  fee  of  $2.5.  Held,  that  a  contention 
that  the  license  to  sell  liquors  generally,  refer- 
red to  in  the  first  part  of  the  act  of  189.'i,  and 
the  permit  to  druggists,  were  distinct  things, 
and  that,  since  the  act  of  KRKi  treated  of  licenses 
only,  it  did  not  repeal  the  earlier  statute,  and 
that  hence  druggists  were  only  required  to  se- 
cure jjermits  from  the  municipal  authorities,  and 
were  not  subject  to  the  state  tax,  was  without 
merit. 


•Rehearing  denied  April  4,  1901. 


5.  Sess.  Laws  1902,  pp.  47,  48,  c.  3.  }  18.  pro- 
viding that  every  one  selling  any  liquor  shall,  in 
addition  to  other  license  fees  exacted  by  law. 
pay  to  the  state  an  annual  license  fee  of  $2.5. 
and  that  such  license  may  be  transferable  to 
successors  in  business,  is  a  statute  for  the  pur- 
pose of  securing  state  revenue,  and  not  a  statute 
for  the  regulation  of  the  liquor  traffic. 

6.  Const,  art.  10,  |  2,  declares  that  the  Gen- 
eral Assembly  shall  provide  by  law  for  an  an- 
nual tax  sufficient,  "with  other  resources,"  to 
defray  the  estimated  expenses  of  the  government 
for  each  fi.scal  year ;  section  3  provides  that  all 
taxes  shall  be  uniform  on  the  same  class  of  ob- 
jects, within  the  territorial  limits  of  the  au- 
thority levying  the  tax  ;  section  11  provides  that 
the  rate  of  taxation  on  property  for  state  pur- 
poses shall  not  exceed  4  mills  on  each  dollar ; 
and  section  16  declares  that  no  appropriation 
shall  be  made  or  expenditure  authorized  where- 
by the  expenditure  in  any  year  shall  exceed  the 
total  tax  then  provided  for  by  law,  unless  the 
General  Assembly  making  the  appropriation 
shall  provide  for  levying  a  sufficient  fax,  not 
exceeding  the  rates  allowed  by  section  11.  Sess. 
Laws  1902,  pp.  47,  48,  c.  3,  §  18,  provide  that 
every  person  selling  liquor  shall  pay  a  license 
fee  of  $25  annually  to  the  state.  Hvld,  that  th«» 
statute  was  not  invalid,  on  the  theory  that  the 
provisions  of  Const,  art.  10,  inhibited  all  li- 
censes or  taxation  of  trades  or  occupations  for 
the  purpose  of  securing  revenue,  since  the  re- 
strictions as  to  the  rate  of  taxation  refer  only 
to  property  taxes,  and  the  phrase  "annual  tax" 
includes  occupation  taxes. 

7.  Sess.  Laws  1902.  pp.  47.  48.  c.  3.  is  en- 
titled "An  act  in  relation  to  revenue,"  etc. :  and 
section  18  provides  for  the  payment  of  an  an- 
nual tax  by  persons  selling  liquor,  and  section 
19  imposes  a  iienalty  for  the  violation  of  section 
18.  Held  that,  inasmuch  as  the  statute  is  one 
for  the  raising  of  revenue,  sections  18  and  19 
are  within  the  title. 

8.  Const,  art.  10,  §  3.  declares  that  all  taxes 
shall  be  uniform  on  the  same  class  of  subjects 
within  the  territorial  limits  of  the  authorit.v 
levying  the  tax,  and  shall  be  levied  and  collect- 
ed under  general  laws.  Held,  that  the  constitu- 
tional provision  is  not  violated  bv  Sess.  Laws 
1902,  pp.  47,  48,  c.  3,  i  18,  providing  that  all 
persons  selling  liquor  shall  pay  an  annual  tax 
to  the  state. 

9.  The  fact  that  a  delegation  to  municipalitien 
of  authority  to  regulate  and  prohibit  the  sale 
of  liquor  was  made  by  the  permission  of  the 
C^onstitution  does  not  deprive  the  General  As- 
sembly of  power  to  recall  the  authority. 

10.  Sess.  Laws  189."?,  p.  140,  c.  78  (Denver  City 
Charter),  gives  the  city  council  exclusive  power 
to  license,  regulate,  and  tax  all  occupations, 
trades,  and  professions,  and  exclusive  power  to 
regulate  the  sale  of  liquor.  Const,  art.  20,  in- 
corjjorated  the  new  city,  and  provided  that,  un- 
til the  new  form  of  government  should  be  adopt- 
ed by  its  citizens,  the  charter  should  continue  in 
force ;  but  section  5  provi<led  that  no  charter 
or  amendment  should  diminish  the  tax  rate  for 
state  purposes.  Sess.  Laws  1902,  pp.  47,  48,  c. 
3,  S  18,  imposed  a  license  tax  on  all  i)erson8 
selling  liquor  in  the  state.  Held,  that  the  latter 
statute  was  operative  in  the  city  of  Denver;  it 
being  a  measure  for  the  raising  of  state  revenue. 

11.  The  act  of  ]fK)2  (Sess.  Laws  19(KJ,  p.  47.  c. 
3)  was  not  violative  of  the  federal  and  state 
Constitutions,  guarantying  to  each  citizen  the 
equal  protection  of  the  laws. 

EiTor  to  La  Plata  County  Court;  Clms.  A. 
Pike,  .ludjre. 

Action  by  the  people  against  .lohn  L.  Par- 
sons. From  an  adverse  judgment,  defendant 
brings  error.    Affirmed. 

The  constitutionality,  and,  as  to  druggists, 
the  applicability,  of  sections  18  and  19  of  our 
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Rcnernl  rovenue  law  (Sess.  Laws  1902,  pp.  47, 
■18,  c.  ;{),  have  been  called  In  question  by  the 
State  Druggists'  Assoriatlon,  of  which  de- 
roudnnt  is  a  mcmlier,  and  by  others  embraced 
within  its  provisions,  who  have  refused  to 
pay  the  license  foe  therein  prescribed.  The 
Attorney  (ieneral  and  opposing  counsel  con- 
cur in  the  statement  that  the  defendant,  who 
Is  a  reputable  business  man,  not  intending 
to  violate  any  valid  law  of  the  state,  but  for 
the  pnrix>se  of  setting  at  rest  the  controversy 
over  these  sections,  at  the  instance  of  those 
directly  concerned,  made  the  sales  which  gave 
rise  to  this  prose<'utlon.  While,  therefore, 
this  is  a  real,  and  not  a  feigned,  action,  the 
defendant's  conduct  which  gave  rise  to  It  is 
not  to  be  censure<l  as  a  willful  violation  of  a 
public  law  which  he  knew  to  be  valid,  but 
sliould  be  considered  as  a  bona  fide  attempt, 
1)}'  one  who  believes  the  law  to  be  void,  to 
bring  to  an  is.sue,  in  which  counsel  for  both 
sides  have  co-operated,  the  controversy  which 
the  state  and  those  affected  by  the  act.  If 
valid,  wish  to  have  settled. 

The  salient  facts  are  not  in  dispute.  The 
defendant  is  a  druggist  doing  business  in  the 
city  of  Durango,  which  is  a  municipal  cor- 
poration organize*!  under  the  general  statutes. 
From  the  Vnited  States  government  he  holds 
a  license  to  sell  liquors,  and  a  permit  from 
the  city  council  of  the  city  of  Durango  for 
the  sale  of  liquor  for  medicinal,  mechanical, 
sacramental,  and  cliemleal  purposes  only;  and 
under  such  authority,  but  without  having  a 
license  Issued  to  him  l>y  the  state  treasurer 
therefor,  he  sold  within  the  city  of  Durango 
»  half  pint  of  liquor  for  medicinal  purposes, 
;unl  at  the  time  this  action  was  brought  was 
selling  liqtior  generally  In  that  city,  but  only 
for  the  purposes  8i)ecified  in  the  permit. 

Section  18  reads:  "Every  person,  company 
or  corporation  selling  any  malt,  vinous  or 
spirituous  liquors  shall,  in  addition  to  other 
license  fee  exacted  l)y  law,  or  by  the  ordl- 
iinnces  of  any  nmnicipality.  pay  to  the  state 
«f  Colorado  an  annual  license  fee  of  twenty- 
tive  dollars  per  annum  in  advance,  for  each 
and  every  saloon,  restaurant,  hotel,  club,  drug 
store,  liquor  store  or  other  place  where  any 
Hjiiil  li<|uors  shall  be  sold.  The  license  afore- 
nuid  shall  be  Issued  by  the  Treasurer  of  State, 
to  whom  the  license  fee  aforesaid  shall  be 
paid;  the  said  license  to  specify  the  date 
uf  issuance,  tlie  period  which  it  covers,  the 
nnme  of  the  licen.see.  the  place  licensed,  and 
tliat  such  license  Is  Issued  subject  to  the  or- 
dinances of  the  city  or  town  and  to  the  regu- 
lations of  tlic  count.v  on  the  subject.  In  which 
the  pkice  so  licensed  Is  located.  Said  license 
shall  lie  '-onspicunnsly  exposed  at  all  times 
in  the  place  thereby  licensed;  and  all  con- 
stables, sheriffs  and  police  oiScers  shall  see 
to  it  that  every  such  person,  company  and 
cori>oration  within  his  Jtirtsdi<-tIon  has  pro- 
cured such  license.  Neither  the  county  au- 
thorities of  any  county,  nor  the  officers  of  any 
municipality,  shall  issue,  transfer  or  renew 
any  license  to  sell  any  malt,  vinous  or  spir- 


ituous liquors  until  such  person,  company  or 
corporation  shall  in  the  first  instance  pro- 
duce a  state  license,  as  provided  herein,  cov- 
ering the  whole  period  for  which  a  license  or 
a  renewal  or  transfer  thereof  is  asked  from 
any  county  or  municipality:  provided,  that, 
the  said  license  may  be  transferable  to  suc- 
cessors in  business." 

Section  19  prescribes  the  penalty  for  a  vio- 
lation of  the  provisions  of  section  18,  which 
Is  a  fine  of  iplOO  for  the  first  offense,  and  for 
a  second  offense  a  forfeiture  of  any  state  or 
munici|ial  license  which  the  accused  lias  tliere- 
tofcre  held. 

The  constitutional  and  statutory  provisions 
considered  In  the  opinion  are  section  9  of  ar- 
ticle 4,  sections  2,  8,  11,  and  Ifi  of  article  10, 
and  section  440.5,  par.  18.  3  Mills'  Ann.  St. 
(Se.ss.  Laws  18ll.~>.  p.  221,  c.  U<i),  the  portions 
of  which,  so  far  as  pertinent  here,  read: 

Article  4. 

"Sec.  9.  The  Governor  may,  on  extraor- 
dinary occasions,  convene  the  General  As- 
sembly, by  proclamation,  stating  therein  the 
puriiose  for  which  it  is  to  assemble;  but  at 
such  special  session  no  business  shall  Ite 
transacted  other  tlian  that  specially  named  in 
the  proclamation.    •    •    •" 

Article  10. 

"Sec.  2.  The  General  Assembly  shall  pro- 
vide by  law  for  an  annual  tax,  sufflcleut,  with 
other  resources,  to  defray  the  estimated  ex- 
penses of  the  state  gorerninent  tor  each  fiscal 
year, 

"Sec,  3.  All  taxes  shall  be  uniform  upon 
the  same  class  of  subjects  within  the  terri- 
torial limits  of  the  authority  levying  the  tax. 
and  shall  be  levied  and  collected  under  gen- 
eral laws,  which  shall  prescribe  such  regula- 
tions as  shall  secure  a  just  valuation  for  tax- 
ation of  all  property,  real  and  personal.  •  •  •" 

"Sec.  11.  The  rate  of  taxation  on  propert.v, 
for  state  puri>oses,  •  •  •  whenever  tlie 
taxable  property  within  the  state  shall  amoui'if 
to  one  hundred  million  dollars,  *  *  •  shall 
not  excee<l  four  mills  on  each  dollar  of  valu- 
ation.   •    •    •" 

"Sec.  16,  No  appropriation  shall  be  made 
nor  any  expenditure  authorized  by  the  (Jen- 
eral  Assembly  whereby  the  exijenditure  of 
the  state  during  any  fiscal  year  shall  exceed 
the  total  tax  then  provided  for  by  law  and 
applicable  for  such  appropriation  or  expendi- 
ture unless  the  General  Assembly  making 
such  appropriation  sliall  provide  for  levying 
a  sufficient  tax  not  excee<llng  the  rates  al- 
lowed in  section  eleven  of  this  article  to  pay 
such  appropriation  or  expenditure  within  such 
fiscal  year.     •    *    •" 

The  following  is  one  of  the  grants  to  nitf- 
nlclpal  corporations  organized  under  the  gen- 
eral municipal  corporation  act  (3  Mills'  Ann. 
St,  i  4403): 

"Kighteenth.  To  have  the  right,  subject  to 
the  htws  of  the  state,  to  license,  regulate  or 
prohibit  the  selling  or  giving  away  of  any  in- 
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toxicating,  malt,  vinoas,  mixed  or  fermented 
Uquor  -wltbin  the  limits  of  the  city  or  town, 
or  witliin  one  mile  beyond  the  outer  bounda- 
ries thereof,  except  where  the  boundaries  of 
two  cities  or  towns  adjoin;  the  license  not  to 
extend  beyond  the  municipal  year  in  which 
it  shall  be  granted,  and  to  determine  the 
amount  to  be  paid  for  such  license:  provided, 
that  the  city  council  in  cities,  or  board  of 
trustees  In  towns,  may  grant  permits  to  drug- 
gists for  the  sale  of  liquor  for  medicinal,  me- 
chanical, sacramental  and  chemical  purposes 
only,  subject  to  forfeiture,  and  under  such  re- 
strictions and  regulations  as  may  be  provid- 
ed by  ordinance:  provided,  further,  that  In 
granting  licenses,  such  corporate  authorities 
shall  comply  with  whatever  general  law  of 
the  state  may  be  in  force  relative  to  the  grant- 
ing of  licenses,  saloons,  and  keeping  open  sa- 
loons, bar  or  tippling  houses  on  Sunday,  or 
the  first  day  of  tlie  week." 

Tlie  county  court  held  the  statute  valid  and 
applicable  to  druggists,  found  defendant 
guilty  of  a  violation  of  the  provisions  of  sec- 
tion 18,  and  imposed  a  fine  of  $100,  the  mini- 
mum amount  fixed  by  section  19. 

John  T.  Bottom,  for  plaintiff  in  error.  N. 
C.  Miller,  Atty.  Gen.,  and  Henry  J.  Ilersey, 
Asst  Atty.  Gen.,  for  the  People. 

CAMPBELL,  J.  (after  stating  the  facts). 
That  the  objections  of  defendant  to  this  leg- 
islation may  be  clearly  apprehended,  we  re- 
produce them  here,  as  summarized  by  his 
counsel:  (1)  These  particular  sections  are 
not  within  the  Governor's  proclamation,  un- 
der which  was  convened  the  special  session 
of  the  General  Assembly  at  which  the  rev- 
enue act  in  question  was  passed.  (2)  Tliey 
are  not  applicable  to  druggists  doing  busi- 
ness in  towns  and  cities  organized  under  the 
general  laws  of  this  state,  because,  by  the 
provisions  of  subdivision  18  of  section  4408, 
3  Mills*  Aim.  St.,  hereinabove  quoted,  drug- 
gists may  be  given  permits  by  the  city  coun- 
cil to  sell  for  the  designated  purposes;  and 
one  holding  a  permit,  as  defendant  does,  is 
not  within  the  purview  of  section  18,  c.  3,  p. 
47,  of  the  act  of  1902,  as  the  latter  relates 
only  to  licenses,  and  not  to  permits,  and  the 
latter  statute,  general  in  its  terms,  does  not 
repeal  or  qualify  the  former  law  in  so  far 
as  it  concerns  permits  to  druggists.  (3)  All 
licenses  or  taxation  of  trades,  professions, 
businesses,  or  occupations  imposed  to  pro- 
duce revenue  for  state  purposes  are  inhibit- 
ed by  the  provisions  of  our  Constitution, 
since  only  direct  taxes  upon  property,  at  the 
limited  rate  prescribed  by  section  3  of  article 
10,  can  be  levied  therefor,  and  appropriations 
and  disbursements  for  all  state  purposes  are 
limited  to  revenue  thus  raised.  (4)  The  sub- 
ject-matter of  these  sections  is  not  within 
the  title  of  the  act  (5)  If  what  section  18 
calls  a  "license  fee"  la  in  fact,  a  tax  for  rev- 
enue. It  violates  the  uniformity  and  equality 
clause  of  section  3  of  article  10,  and  consti- 


tutes a  levy  on  the  property  of  druggists  in 
excess  of  the  limited  rate  of  4  mills  pre- 
scribed by  section  11  of  the  same  article. 
(6)  As  the  Constitution  empowers  the  Gen- 
eral Assembly  to  vest  In  the  corporate  au- 
thorities of  counties,  cities,  and  towns  the 
exclusive  power  to  license  the  sale  of  liq- 
uors, and  the  General  Assembly  has,  with 
respect  at  least  to  the  city  of  Denver,  exer- 
cised this  authority  by  a  special  act  In  the 
nature  of  a  charter,  and  such  exclusive  pow- 
er is  now  conferred  by  article  20  of  the  Con- 
stitution, such  delegation  of  power,  having 
once  thus  been  made,  cannot  be  recalled  by 
the  provisions  of  a  general  revenue  law,  nor 
is  it  competent  for  the  General  Assembly  to 
abrogate  the  grant  of  power  to  the  city  of 
Denver  resulting  from  the  adoption  of  the 
twentieth  article.  (7)  The  general  objection 
that  the  provisions  of  these  sections  violate 
the  letter  and  spirit  of  section  25  of  article 
2  of  our  Bill  of  Kights,  and  that  provisi<»i  of 
the  federal  Constitution  which  guaranties  to 
every  citizen  the  equal  protection  of  the  laws. 
1.  The  revenue  act  of  which  sections  18 
and  19  are  a  part  was  passed  at  a  special 
session  of  the  Thirteenth  General  Assembly, 
convened  by  proclamation  of  the  Governor. 
Sess.  Laws  1002,  pp.  47,  48,  c.  3.  Section  9 
of  article  4  authorizes  this  proceeding,  but 
provides  that  at  such  special  session  no  busi- 
ness shall  be  transacted  other  than  that  spe- 
cially named  in  the  proclamation.  That  por- 
tion of  the  proclamation  which  is  pertinent 
here  reads:  '"To  provide  the  necessary  rev- 
enue to  pay  the  expenses  of  the  state  govern- 
ment and  of  state  institutions  for  the  fiscal 
years  ending  November  30,  1901  and  1902, 
and  to  enact  a  revenue  law  for  the  state  pro- 
viding for  the  assessment  of  property  for 
taxation  and  the  levy  and  collection  of  tax- 
es." It  is  the  contention  of  defendant  that 
section  18,  requiring,  as  it  does,  a  license  fee 
from  those  engaged  in  selling  liquor,  is  not 
a  revenue  measure  at  all,  and  therefore  by 
no  construction  does  it  come  within  the  call. 
If.  however,  it  be  held  that  the  fee  therein 
prescribed  is  in  reality  imposed  to  secure 
revenue,  then  the  argument  is  that  it  still 
does  not  come  within  the  call,  because  the 
Governor,  by  his  proclamation,  has  restrict- 
ed the  General  Assembly  to  the  enactment 
of  a  revenue  law  providing  simply  for  the 
assessment  of  property  for  taxation,  viz., 
for  an  ad  valorem  or  direct  iwoperty  tax,  and 
to  the  levy  and  collection  of  taxes  of  that 
character.  So  that,  as  It  Is  said,  whether 
section  18  provides  for  regulating  the  liquor 
trattlc,  and  the  Incidental  Imposition  of  a  li- 
cense fee,  or  for  a  tax  to  secure  state  rev- 
enue. It  is  not  within  the  Governor's  call. 
The  first  contention  is  resolved  against  the 
defendant  by  our  ruling,  upon  another 
branch  of  the  case,  that  section  18  consti- 
tutes, not  a  regulation  of  the  liquor  traffic, 
but  a  provision  for  a  tax  to  secure  state  rev- 
enue. The  other  contention  Is  equally  unten- 
able.   As  proof  of  a  supposed  intention  of 
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the  Goveraor  tbat  the  General  Assembly 
should  at  the  special  session  confine  legis- 
lation solely  to  providing  ImproTed  methods 
of  assessing  property,  and  to  measures  for 
their  collection,  much  stress  Is  laid  upon  the 
meaning  of  "levy,"  which  counsel  says  is 
employed  In  the  Governor's  proclamation  as 
synonymous  with  "collect"  In  our  view, 
this  discussion  is  largely  Irrelevant.  It  Is 
true  that  defendant  is  upheld  by  the  lexicog- 
raphers, and  by  some  cases  like  Rhoads  v. 
Given,  o  Houat  183,  186,  and  Valle  v.  Fargo, 
I  Mo.  App.  344,  which  declare  tbat  In  the 
revenue  laws  of  those  states  the  word  "levy" 
is  used  synonymously  with  "collect,"  and  not 
in  the  sense  of  "assess."  But  It  Is  Just  as 
true  that  In  our  revenue  laws  the  word 
"levy"  Is  sometimes  used  in  the  sense  of 
"raising"  or  "imposing,"  and  not  In  the  sense 
of  ''collecting"  a  tax  by  execution.  In  dif- 
ferent places  in  these  laws  the  boards  of 
county  commissioners  are  authorized  to 
"levy"  or  lay  taxes,  while  the  word  "collect" 
Is  used  to  define  the  power  of  the  county 
treasurers  to  gather  in  or  receive  money  for 
taxes  theretofore  assessed  by  county  assess- 
ors and  levied  by  the  boards.  So  that,  if  the 
meaning  of  the  word  is  of  moment  in  this 
discussion,  it  refutes  defendant's  argument. 
For  it  is  here  used  as  synonymous  with 
"raising"  or  "imposing"  or  "fixing"  the  rate 
of  tax  which  the  proper  executive  officer 
shall  "collect"  Other  provisions  of  the  proc- 
lamation of  the  Governor,  however,  show 
that  the  primary  purpose  of  calling  together 
the  General  Assembly  was  to  pass  a  com- 
prehensive revenue  law,  and  the  special  rea- 
son therefor  was  the  imperative  necessity  to 
provide  for  more  revenue  to  defray  the  ordi- 
nary expenses  of  the  state  government  for 
securing  which  previous  legislation  was 
deemed  Inadequate.  The  language  above 
quoted  should  not  be  taken  by  itself,  but 
should  be  construed  In  connection  with  the 
rest  of  the  proclamation.  So,  also,  it  ia 
competent  for  us  to  consider  the  Governor's 
message.  It  Is  a  public  document,  and,  by 
sectiou  8  of  article  4,  the  chief  executive,  at 
the  commencement  of  each  session  of  the 
General  Assembly,  shall  by  message  give  to 
that  body  Information  of  the  condition  of 
the  state,  and  shall  recommend  such  meas- 
ures as  he  shall  deem  expedient.  In  his 
message  delivered  to  this  special  session, 
the  Governor  used  the  following  language: 
"However,  the  matter  of  the  greatest  and 
utmost  Importance  for  your  attention  is  the 
enactment  of  a  revenue  law  that  will  in- 
sure sufficient  revenue  for  the  necessary  ex- 
penses of  the  state  government  and  of  the 
state  institutions.  This  is  primarily  the  ob- 
ject In  calling  you  together."  It  is  thus  ap- 
parent that  the  Governor  thought  that  it 
was  competent,  under  his  proclamation,  for 
the  General  Assembly  to  enact  a  general 
revenue  law  which  might  embody  provisions 
for  increasing  the  state  revenue.  In  line 
with  this  thought,  the  General  Assembly  in- 


terpreted the  proclamation  as  authorizing 
It  to  pass  a  general  revenue  act,  which  Is 
again  strengthened  when  the  Governor  sign- 
ed the  act  containing  section  18,  providing 
for  an  occupation  tax.  But  if  it  were  neces- 
sary, we  could  properly  disregard,  as  mere 
surplusage  or  Improper  restraint,  the  lan- 
guage of  this  call,  in  so  far  as  It  miglit 
seem  to  limit  the  General  Assembly  to  some 
particular  method  or  to  some  particular  sub- 
ject of  taxation  In  raising  revenue  for  the 
state.  When  the  Governor,  by  his  procla- 
mation, declared,  as  he  did,  that  one  object 
of  convening  the  General  Assembly  was  to 
enact  a  revenue  law  for  the  state,  his  power 
was  exhausted,  in  so  far  as  concerns  the 
right  of  the  Legislatin-e  to  carry  that  object 
Into  effect.  It  was  not  comi)etent  for  him 
to  restrict  the  General  Assembly  to  some 
particular  method  of  raising  revenue,  or  as 
to  the  subjects  of  taxation,  but  having  de- 
clared the  general  object  for  convening  the 
General  Assembly,  viz.,  to  pass  a  revenue 
law,  that  body  was  at  liberty  to  adopt  such 
methods  as  it  deemed  best  to  effectuate  that 
object,  and  to  select  for  itself  the  subjects 
of  taxation.  A  case  quite  in  point  is  In  re 
rroclamation,  19  Colo.  SSS,  336,  338,  35  Pac. 
030.  For  additional  authorities,  see  Baldwin 
V.  State,  21  Tex.  App.  591,  593,  3  S.  W.  109; 
State  V.  Shores,  31  W.  Va.  491,  7  S.  E.  413, 
13  Am.  St  Rep.  875;  Mitchell  v.  F.  &  C. 
Turnpike  Co.,  22  Tenn.  456. 

2.  One  argument  In  support  of  the  secon<l 
proposition  is  that  the  license  to  sell  liquor 
generally,  referred  to  In  the  first  part  of  para- 
graph 18  of  the  act  of  1895,  is  one  thing,  and 
the  permit  to  druggists  to  sell  for  the  limited 
purposes  mentioned  In  the  first  proviso  is 
another  and  entirely  distinct  thing,  and  since 
section  18  of  tlie  revenue  act  purports  to  treat 
of  licenses  only,  and  not  of  permits,  the  later 
law  does  not  modify  or  repeal  the  earlier 
statute,  and  therefore  druggists  in  towns  and 
cities  in  this  state,  so  far  as  state,  as  distinct 
from  federal,  regulation  is  concerned,  are 
only  required  to  secure  permits  from  the  mu- 
nicipal authorities,  and  are  not  compelled  to 
obtain  the  state  license  provided  for  in  tlie 
revenue  act.  If  the  determination  of  tills 
particular  point  depended  upon  mere  defini- 
tion, the  distinction  sought  to  be  drawn  by 
the  defendant  would  be  untenable.  The  law 
dictionaries  and  lexicographers  concur  in  say- 
ing that  a  license  Is  a  permit  to  do  a  certain 
thing,  and  it  is  clear  that  these  words  are 
used  synonymously  in  the  act  of  1895.  Paton 
v.  People,  1  Colo.  77;  People  v.  Ralms,  20 
Colo.  480,  493,  39  Pac.  341;  2  Cooley  on  Tax- 
ation (3d  E<1.)  1137,  1150.  If,  however,  there 
be  a  distinction  between  "license"  and  "per- 
mit," as  used  therein,  still  the  permit  referred 
to  In  the  proviso  is  one  method  of  regulating 
the  sale  of  liquor  by  druggists,  and  since, 
by  the  very  terms  of  that  statute,  the  licens- 
ing, regulating,  and  prohibiting  of  the  sale  of 
liquors  are  all  subject  to  the  laws  of  the  state 
—and  the  act  of  1902  ia  certainly  a  law  of 
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tlie  state— druggists  who  are  permitted  by  the 
inuuicipality  to  sell  for  the  Uuiited  puriwse 
are  as  luucli  subject  to  the  act  of  1002  as  are 
these  who  are  licensed  by  the  municipality  to 
sell  witliout  restriction.  Moreover,  If  in  real- 
ity the  so-called  license  fee  is  Imposed  by  way 
of  a  tax  for  revenue  only,  and  not  for  regu- 
lation of  a  business,  then  the  scope  of  section 
18,  p.  47,  of  the  new  revenue  law  of  1002,  Is 
not  in  the  least  affected  by  the  act  of  ISO."}, 
which.  Is  purely  a  measure  of  regulation,  and 
both  may  stand.  And  this  brings  us  directly 
to  tlmt  important  branch  of  the  case. 

3.  It  is  altogether  clear  that  while,  in  sec- 
tion IS.  the  thing  exacted  Is  called  a  "license 
fee,"  it  is  imposed  solely  for  the  purpose  of 
securing  revenue  for  state  purposes.  Tbere 
is  no  element  of  regulation  about  It.  The 
power  of  imposition  springs  from  the  sover- 
eign power  of  taxation,  and  not  from  the 
police  iKiwer  of  the  state.  Indeed,  the  state 
license  contemplated  therein  is  siieciflcally 
made  subject  to  the  ordinances  of  the  city  or 
town  and  the  regulations  of  the  county  upon 
the  subject.  Clearly,  therefore,  every  feature 
of  regulation  is  absent.  That  the  fee  must 
be  paid  in  advance  is  only  a  proper  method 
of  collecting  the  tax,  and  the  fact  that  the 
state  license  may  be  transferred  to  a  successor 
In  busine.ss  of  the  one  to  wliom  It  Is  originally 
Issued  again  demonstrates  that  the  fee  is  lev- 
ied as  a  tax,  and  not  as  a  method  of  regula- 
tion. Board  Co.  Com'rs  v.  Dunn,  21  Colo. 
IS.-),  40  Pac.  X>~;  Denver  City  R.  R.  Co.  V. 
Denver,  21  Colo.  350,  41  Pac.  82(5,  29  L.  R. 
A.  (iOS.  52  Am.  St.  Rep.  2;«;  2  Cooley  on 
Taxation  (3d  Ed.)  1133;  Cooley  on  Coast, 
him.  (.'ith  Ed.)  725.  Though  a  license  fee  is 
imposed,  since  it  is  not  for  regulation,  but  for 
state  revenue,  and  the  power  exercised  is  that 
of  taxation,  it  must  be  upheld,  unless  inhibited 
by  the  organic  act,  which  cUilm,  on  behalf  of 
defendant,  constituting,  as  it  does,  the  vital 
issue,  we  proceed  now  to  examine  In  connec- 
tion witli  the  kindred  jioint  that  a  license  fee 
for  state  pun>ose8  is  equally  obnoxious  to  the 
fundamental  law. 

The  main  contention  of  defendant,  as  we 
have  just  said,  is  tliat,  whether  this  provision 
is  a  license  for  regulation  or  a  tax  for  revenue, 
all  licenses  or  taxation  of  trades,  professions, 
businesses,  or  occupations  In  this  state  for 
the  purpose  of  securing  revenue  for  state  pur- 
poses are  inhibited  by  the  provisions  of  ar- 
ticle 10  of  the  Constitution.  In  several  cases 
this  court,  in  discussing  tlie  various  sections 
of  this  article,  lias  said  that,  in  securing  reve- 
nue for  ordinary  state  puriwses,  the  (Jeneral 
Assembl.v  is  limited,  under  the  present  valua- 
tion, to  four  mills  upon  each  dollar  thereof; 
and  speaking  of  sections  3,  11,  and  1(>,  in 
People  ex  rel.  v.  May,  0  Colo.  80,  02,  10  Pac. 
Chil.  <'i47.  tiiat  it  appears  therefrom  that  no 
state  Imlebtedness  was  contemplated,  except 
sucii  as  might  be  Incurred  under  the  provi- 
sions of  section  3.  Tlie  court,  however,  pre- 
viously observed  in  the  same  opinion  that  It 
did  not  care  to  construe  these  sections  in  any 


final  manner  In  advance  of  cases  presented 
under  them,  and  In  the  absence  of  full  argu- 
ment resi)ectiug  the  effect  of  their  provisions. 
It  is  apparent,  however,  from  the  decision  In 
this  case,  as  well  as  in  People  ex  rel.  v.  Scott, 
9  Colo.  422,  12  Pac.  008,  People  v.  Board  of 
Equalization,  20  Colo.  220,  3T  Pac.  904,  and 
other  similar  cases,  that  when  the  court  ob- 
served that  the  General  Assembly,  in  at- 
tempting to  provide  revenue  for  state  pur- 
poses, is  confined  to  that  derived  from  the 
levy  at  the  rate  of  four  mills  on  the  dollar, 
and  that  the  way  to  obtain  adequate  revenue 
therefor  is  to  increase  the  assessed  valuation. 
It  was  referring  to  revenue  derived  from  the 
taxation  of  property,  and  not  of  other  sources 
of  revenue.  If  this  were  a  i)roi)erty  tax,  the 
provisions  referred  to  would  govern.  Section 
2,  however,  expressly  speaks  of  other  sources 
of  revenue  to  defray  tlie  exiwnses  of  tlie  state 
government  than  tliat  provided  for  by  an  an- 
nual tax  on  property.  While  section  10  lim- 
its apiH'oprlations  and  expenditures  during 
any  fiscal  year  to  the  total  tax  already  pro- 
vided by  law  applicable  therefor,  unless  the 
General  Assembly  making  such  appropriations 
shall  provide  for  levying  a  suffiicient  tax,  not 
exceeding  the  rate  allowed  in  section  11,  nev- 
ertheless this  limitation  as  to  the  rate  refers 
to  the  rate  to  be  levied  on  property,  and  the 
annual  tax  provided  by  law,  mentioned  In  sec- 
tion 10,  is  not  limited  to  a  tax  on  property. 
Such  expression,  "aimual  ta.x,"  may  and  does 
Include  occupation  taxes  as  well;  and  though, 
in  providing  for  revenue  to  meet  the  annual 
appropriation,  the  rate  of  the  levy  on  property 
shall  not  exceed  that  fixed  in  section  11,  the 
General  Assembly  may  nevertheless,  as  sec- 
tion 2  expressly  retrognizes,  from  other  sour- 
ces, such  as  an  occupation  tax,  derive  revenue 
with  which,  in  connection  with  a  property 
tax,  the  expenses  of  the  state  goverumeut 
shall  be  met. 

It  must  be  remembered  that,  except  as  in- 
hibited by  tlie  Constitution,  the  legislative 
department  of  government  has  the  unlimited 
power  of  taxation,  not  only  as  to  the  sub- 
jects of  taxation,  but  also  as  to  the  rate,  and 
may  tax  its  own  citizens  for  the  prosecution 
of  any  iMi'tlcular  business.  Nathan  v.  Ixiuis- 
lana,  8  How.  73,  12  L.  Ed.  !>03:  Stanley  v. 
Little  Pittsburg  M.  Co.,  6  Colo.  415;  .McCul- 
loch  V.  Maryland,  4  Wheat.  310,  4  L.  Ed.  579; 
People  ex  rel.  v.  Wemple,  138  N.  Y.  1,  0,  33 
N.  E.  720,  10  L.  R.  A.  604.  There  is  nothing 
in  the  revenue  article  or  elsewhere  In  the 
Constitution  which  expressly  or  by  necessary 
implicatlou  restricts  the  lawmaking  body  in 
its  attempts  to  produce  revenue  for  state 
puriioses  to  taxation  upon  property,  real  and 
personal.  The  provisions  In  article  10  con- 
taining restrictions  as  to  rate  of  taxation  evi- 
dently refer  exclusively  to  a  property  tax, 
but  there  is  nothing  tlierein  which  prevents 
the  General  Assembly  from  selecting  other 
subjects  of  ta.\atiou,  and  prescribing  the 
amount  of  the  tax  that  it  may  see  fit  to  im- 
pose thereon.    Indeed,  this  court  baa  decided 
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in  People  ▼.  Amea,  24  Oolo.  422,  427,  61  Pac. 
42(t,  that  the  General  Assembly  might  Impose 
a  poll  tax  as  a  means  for  obtaining  revenue 
for  state  purposes.  This  decision  necessarily 
is  against  the  contention  of  defendant,  for 
if,  for  all  state  purposes,  the  General  As- 
sembly is  limited  to  a  property  tax,  a  poll  tax 
could  not  be  resorted  to,  for  it  is  not  a  tax 
on  property,  but  on  persons.  If  the  General 
Assembly  has  iwwer  to  raise  revenue  to  aid 
In  defraying  the  expenses  of  the  sta^e  gov- 
ernment by  the  Imposition  of  a  poll  cax,  it 
may  also,  for  the  same  purpose,  lay  a  tax 
upon  occupations,  or  a  privilege  tax. 

In  the  cases  from  this  court  already  refer- 
red to,  and  kindred  cases,  it  has  been  stated 
that  the  purpose  of  the  framers  of  the  Con- 
stitution was  to  provide  for  economy  in  the 
administration  of  the  affairs  of  state,  and 
for  that  reason  they  limited  the  rate  of  taxa- 
tion on  property.  That  is  tmdoubtedly  true, 
but  It  is  also  a  well-known  fact,  not  only 
under  our  territorial  statutes,  but  generally 
In  the  different  states  of  the  Union,  that  oth- 
er sources  of  revenue  for  state  purposes  have 
been  resorted  to,  and  a  tax  upon  trades  and 
occupations  has  been  upheld  under  constitu- 
tions similar  to  our  own.  And  since  It  is  al- 
ways to  be  borne  in  mind  that  a  state  con- 
Btitntion  is  an  instrument  of  limitations  upon, 
and  not  one  of  grants  of,  legislative  power, 
courts  should  be  slow  to  hold,  under  a  con- 
stitution like  ours,  that  the  state  has  no  other 
source  of  revenue  for  state  purposes,  except 
that  resulting  from  a  direct  tax  upon  prop- 
erty. Such  a  conclusion  should  be  reached 
only  where  express  and  unequivocal  language 
in  the  Constitution,  too  plain  to  admit  of 
doubt,  or  the  necessary  implication  from 
something  therein  expressed,  leaves  no  oth- 
er alternative. 

4.  The  point  that  these  sections  are  not 
within  the  title  rests  solely  upon  the  as- 
sumption that  the  license  fee  prescribed  in 
section  18  is  intended  merely  as  a  regulation 
of  the  liquor  traffic.  We  have  already  held 
that  this  license  fee  was  imposed  for  the 
purpose  of  producing  revenue  only,  and  was 
not  designed  as  a  regulation  of  a  business. 
This  being  true,  as  established  by  decisions 
of  this  court  sections  IStand  19  come  clearly 
within  the  title,  which  Is  "An  act  in  relation 
to  revenue,"  etc.  Two  cases  from  sister 
states  are  quite  In  point;  State  v.  Ewing, 
22  Kan.  708,  712;  Kosenbloom  v.  State,  64 
Neb.  342,  89  N.  W.  1053,  67  L.  R.  A.  922— a 
well-considered  case,  which  supirarts  our  con- 
clusions generally  In  this  case. 

5.  It  is  said  that,  if  what  section  18  calls 
a  "license  fee"  is  In  fact  a  tax  levied  for 
revenue.  It  violates  the  uniformity  clause 
of  section  3  of  article  10,  and  also  constitutes 
a  levy  upon  the  property  of  druggists  in  ex- 
cess of  the  limited  rate  of  four  mills  on  the 
dollar  prescribed  by  section  11  of  the  same 
article.  By  the  great  weight  of  authority, 
if  not  by  all.  It  Is  held  that  the  equality  and 
uniformity  clauses,  auch  as  are  found  in  sec- 


tion 8  of  article  10,  refer  solely  to  ■  direct 
or  ad  valorem  tax  upon  property,  and  ar» 
not  violated  by  a  specific  tax  on  privileges, 
occupations,  trades,  or  professions.  The 
question  is  so  ruled  for  this  Jurisdiction  In 
Denver  Clly  Ry.  Co.  v.  Denver,  supra.  In 
addition  to  the  authorltieB  cited  in  the  opin- 
ion In  that  case,  others  will  be  found  In  notes 
to  the  same  case  as  reported  In  &2  Am.  St. 
Rep.  289.  A  late  case  Is  SUte  t.  Clark,  30 
Wash.  439,  71  Pac.  20. 

&  Prior  to  the  act  of  1806,  the  General 
Assembly  had  delegated  to  municipalities  ex- 
clusive authority  to  license,  regulate,  and 
prohibit  the  sale  of  liquors  therein,  but  by 
this  act  such  grant  was  expressly  made  sut>- 
Ject  to  the  laws  of  the  state.  That  this  pow- 
er, depending,  as  It  does,  upon  legislative 
grant,  is  subject  to  recall,  In  the  discretion 
of  the  General  Assembly,  Is  too  clear  for 
argument;  and  merely  because  the  delega- 
tion in  the  first  place  was  by  permission  of 
the  Constitution  does  not  affect  the  question 
as  to  the  right  of  the  Legislature  to  with- 
draw the  same,  even  though  it  had  once  been 
made;  and  If  what  the  General  Assembly 
has  done  in  section  18  of  the  general  rev- 
enue law  la  nothing  more  than  a  regulation 
of  the  liquor  traffic,  instead  of  the  imposi- 
tion of  an  occupation  tax  for  the  purpose  of 
securing  state  revenue,  it  would  be  entirely 
competent  for  the  Legislature  to  recall  or 
withdraw  from  municipalities  such  power  of 
regulation;  but,  as  the  General  Assembly 
Imposed  a  state  tax,  former  enactments  re- 
lating to  licenses  and  regulations  must  be 
observed,  and  one  holding  a  license  or  permit 
must  pay  the  tax  levied  by  the  late  reveuue 
law  as  a  condition  precedent  to  the  right  to 
sell  thereunder.  While  this  particular  case 
does  not  necessarily  call  for  an  adjudication 
of  the  question,  counsel  upon  both  sides  de- 
sire an  expression  of  opinion  from  this  court 
upon  the  applicability  of  section  18  of  the 
revenue  act  to  the  city  of  Denver.  Since 
counsel  representing  the  druggists'  associa- 
tion Is  now  before  the  court  as  attorney  for 
defendant,  with  this  as  a  test  case  of  the 
statute,  not  only  as  it  affects  municipalities 
organized  under  our  general  law,  but  the  city 
of  Denver,  which  operates  under  a  special 
charter,  we  have  ctHicluded  to  dispose  of  the 
whole  matter. 

The  city  of  Denver  was  organized  as  a 
municipal  corporation  under  a  special  terri- 
torial act,  and  Its  continuance  thereunder 
was  authorized  by  the  Cbnstitution  of  the 
state,  and,  with  various  amendments  to  its 
special  charter  by  the  General  Assembly,  it 
so  continued  to  OLlst  until  an  amendment  to 
the  Constitution,  now  known  as  article  20. 
was  adopted  by  the  people  at  the  general 
election  of  1902.  The  amendment  disincor- 
porated the  city  of  Denver,  and  it,  with 
other  mnnicipalities,  became  merged  into  the 
new  city  and  county  of  Denver.  However, 
It  contains  a  provision  that,  until  the  nevr 
form  of  government  for  the  city  therein  con- 
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templated  Is  adopted  by  Its  citizens,  the  i 
charter  and  ordinances  of  the  former  city  of 
Denver,  as  the  same  existed  'when  the 
amendment  tools  effect,  shall  temporarily, 
and  as  far  as  applicable,  be  the  charter  and 
ordinances  of  the  new  municipality.  In  the 
then  existing  charter  of  the  former  city  of 
Denver  the  city  council  was  given  exclusive 
power  to  license,  regulate,  and  tax  all  lawful 
occupations,  trades,  and  professions,  and  ex- 
clusive power  to  license,  tax,  and  regulate 
the  selling  and  giving  away  of  intoxicating 
and  malt  liquors,  within  the  city.  Sess.  Laws 
1893,  p.  146,  c.  78.  It  is  said,  therefore,  by 
counsel  for  defendant,  that  not  only  by  vir- 
tue of  this  authority  conferred  upon  the  city 
council  by  the  General  Assembly,  but  also 
by  necessary  operation  of  the  twentieth 
amendment,  that  body  has  the  exclusive 
power,  unaffected  by  any  law  of  the  state,  to 
tax  and  regulate  occupations,  and  to  tax, 
license,  and  regulate  all  places  where  intoxi- 
cating liquors  are  sold  within  the  city  of 
Denver. 

As  to  the  first  proposition,  we  think  it  clear 
that.  In  so  far  as  the  power  asserted  as  be- 
longing to  the  city  depends  upon  the  special 
statutory  cliarter,  it  is,  and  at  ail  times  hereto- 
fore has  been,  subject  to  change  by  the  same 
authority  from  which,  in  the  first  instance,  it 
was  derived.  But  the  power  to  tax  occupa- 
tions, conferred  by  the  General  Assembly  upon 
the  city  council  of  Denver,  was  merely  to  ena- 
ble the  city  to  produce  revenue  for  municipal, 
and  not  for  state,  purposes.  This  power  is  not 
Interfered  with  by  the  general  revenue  law 
in  question.  The  object  of  the  latter  measure 
is  to  procure  sufficient  revenue  for  state  pur- 
poses, and  the  same  occupation,  like  the  same 
property,  may  unquestionably  be  taxed  for 
both  purposes.  In  other  words,  it  is  entirely 
competent  for  the  General  Assembly  to  tax 
any  occupation  it  selects  as  the  subject  or  ob- 
ject of  taxation  in  order  to  procure  revenue  for 
state  purposes,  and  at  the  same  or  any  other 
time  to  delegate  to  Its  subordinate  local  gov- 
ernments similar  power  to  tax  the  same  occu- 
pation for  the  purpose  of  securing  revenue  for 
their  local  purposes.  It  therefore  follows,  even 
if  exclusive  power  had  been  by  the  special 
charter  conferred  by  the  General  Assembly 
upon  tlie  city  council  of  the  city  of  Denver  as 
Its  agent  to  tax  occupations  within  that  mu- 
nicipality for  state  purposes,  such  delegated 
power  might  be  resumed  by  the  General  As- 
sembly and  exercised  directly  by  itself,  and 
not  through  some  agency;  but  since  it  is 
dear,  as  we  have  said,  that  the  imposition  of 
the  tax  upon  the  occupation  of  druggists  pro- 
vided for  in  the  general  revenue  act  was  for 
the  purpose  of  procuring  revenue  for  the 
state,  it  is  the  exercise  of  an  uhquestioned 
sovereign  power  that  it  has  never  relinquish- 
ed, and  its  exercise  in  this  instance  is  In  no 
wise  inconsistent,  nor  does  it  interfere  with 
the  former  delegation  of  power  to  the  city 
council  of  the  city  of  Denver  for  an  entir^ 
different  purpose. 


Neither  is  this  revenoe  act  of  19Q2  In  tIo- 
latlon  of  any  provision  of  article  20.  In  the 
majority  opinion  of  this  court,  in  People  ex 
rel.  V.  Som-s,  31  Colo.  308,  74  Pac.  167,  it  was 
clearly  indicated  that  the  general  scheme  of 
government  therein  contemplated  is  restricted 
to  that  of  the  muuiciimlity  propw,  and  does 
not  intrench  upon  county  or  state  government. 
It  does  not  purport  to  nullify  the  Constltutiou 
or  general  laws  of  the  state  in  so  far  as  they 
pertain  to  county  or  state  government,  or  at- 
tempt to  interfere  with  the  power  of  the  state 
in  raising  state  revenue.  If  there  were  no  spe- 
cific provision  in  that  amendment  upon  the 
subject,  such  would  be  its  construction.  But, 
to  put  the  matter  beyond  question,  section  a 
of  article  20  expressly  says  that  "no  such 
charter,  charter  amendment  or  measure  shall 
diminish  the  tax  rate  for  state  purposes  fixed 
by  act  of  the  General  Assembly,  or  Interfere 
in  any  wise  with  tlie  collection  of  state  taxes." 
We  have  already  hdd  that  section  18  of  the 
revenue  act  was  a  provision  for  imposing  and 
collecting  a  state  tax,  wliich,  in  connection 
with  the  revenue  derived  from  a  property  tax, 
was  to  be  used  to  defray  the  expenses  of  the 
state  government.  That  being  true,  there  is 
nothing  in  article  20  which  brought  into  being 
the  new  city  and  county  of  Denver,  nor  is 
there  anything  in  the  charter  of  the  former 
city  government  imder  which  the  new  mu- 
nicipality acts  until  its  secures  a  new  charter 
and  new  ordinances,  prohibitive  of  an  act  of 
the  General  Assembly  which  imposes  a  license 
fee  by  way  of  a  tax  upon  lawful  occupaUona 
within  the  city  of  Denver  for  the  purpose  of 
securing  state  revenue. 

7.  The  general  objection  that  the  section 
in  question  violates  the  letter  and  spirit  of 
those  provisions  of  the  federal  and  state  Con- 
stitutions which  guaranty  to  every  citizen  the 
equal  protection  of  the  laws,  and  prohibit  the 
enactment  and  enforcement  of  laws  which 
deny  to  any  citizen  due  process  of  law,  is  un- 
tenable. Inhere  is  no  particular  specification 
wherein  these  organic  provisions  are  contra- 
vened, any  further  than  would  appear  fnHU 
the  specific  objections  already  considered,  and 
they  have  been  resolved  against  defendant 

Upon  the  whole  case,  we  are  satisfied  that 
the  provisions  of  the  revenue  law  attacked 
by  defendant  are  constitutional  and  applicaUe 
to  the  facts  of  this  case.  The  judgment  is 
right,  and  it  should  be  affirmed.    Affirmed. 


COCHRAN  et  al.  v.  UNITED  STATES. 
(Supreme  Court  of  Oklahoma.    March  4.  1904.) 

UISDGMEANOBS— 6EPA.BATE  TBIALS— WHEN  NOT 
ENTITLED  TO  —  CHAIXENQE8  OF  JUBOBS  — 
COURT  MAT  EXCITSB— INDICTMENT — INDOB8E- 
MENT  OF  NAMES  ON — ^PBOCEDUBE — ^BVIDKNCB. 

1.  Where  two  or  more  persons  are  indicted  un- 
der a  statute  of  the  United  States  for  a  misde- 
meanor, they  are  not  entitled,  as  a  matter  of 
right,  to  separate  trials.  Separate  trials  may 
be  Kranted  or  refused  in  the  discretion  of  Um 
trial  court. 
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2.  The  rule  of  procedure  which  gires  to  the 
prosecution  and  defendant  each  three  peremp- 
tory ciiallenges  does  not  mean,  where  two  or 
more  defendants  are  tried  jointly  for  a  misde- 
meanor, that  each  defendant  may  challenge  three 
jurors,  but  that  all  of  the  defendants  may  joint- 
ly challenge  that  number. 

3.  A  trial  court,  in  the  exercise  of  a  sound 
discretion,  may,  at  any  time  before  the  jury 
is  sworn  to  try  a  criminal  case,  on  its  own  mo- 
tion, excuse  any  juror  who  it  thinks  is  biased 
or  prejudiced,  or  for  any  reason  not  a  fit  per- 
son to  sit  on  the  case,  and  need  not  assign  any 
reason  therefor. 

4.  Under  the  criminal  procedure  of  Oklahoma, 
a  trial  court  may  permit  the  prosecution  to  in- 
dorse the  names  of  witnesses  on  the  indictment 
at  any  time,  upon  furnishing  to  the  defense  a 
list  of  the  names. 

5.  It  is  not  error  for  a  trial  court  to  open  up 
a  case  after  both  the  prosecution  and  defendant 
had  rested,  and  permit  the  prosecuting  officer  to 
further  cross-examine  some  of  the  witnesses  for 
the  defendant,  unless  it  is  affirmatively  shown 
by  the  record  that  the  defendant  was  prejudiced 
thereby. 

C.  Where  all  of  the  evidence,  although  con- 
flicting, reasonably  supports  a  verdict,  the  judg- 
ment rendered  thereon  will  not  be  disturbed. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pawnee  County; 
before  Justice  Halner. 

H.  D.  Cochran  and  Eiinmet  Blevlns  -were 
conTlcted  of  larceny,  and  bring  error.  Af- 
firmed. 

E.  M.  Clarfc  and  Buckner  &  Son,  for  plain- 
tlffs  In  error.  Horace  Speed,  U.  S.  Atty.,  and 
John  W.  Scothoru,  Asst.  U.  S.  Atty. 


BURWELL,  J.  The  appellants  were  con- 
victed, under  the  United  States  statutes,  of 
taking  and  carrying  away  one  heifer,  with 
intent  to  steal  and  purloin  the  same.  Coch- 
ran was  sentenced  to  one  year  In  the  fed- 
eral jail,  and  to  pay  a  fine  of  $100  and  costs; 
and  Blerlns  was  sentenced  to  00  days  In  the 
federal  Jail,  and  to  pay  a  fine  of  $25  and 
costs.  Of  these  Judgments  they  complain, 
and  pray  a  reversal. 

The  defendants  moved  the  court  to  grant 
them  separate  trials,  which  was  denied.  Ap- 
pellants contend  that  this  was  error,  as  the 
crime  of  which  they  stood  charged  was  a 
felony,  and  section  5203  of  the  Statutes  of 
Oklahoma  of  1893  gave  them,  if  they  desired, 
separate  trials  as  a  matter  of  right.  This 
section  of  the  Statutes  Is  as  follows:  "When 
two  or  more  defendants  are  jointly  Indicted 
for  a  felony,  any  defendant  requiring  it  must 
be  tried  separately.  In  other  cases  defend- 
ants Jointly  prosecuted  may  be  tried  sepa- 
rately or  Jointly  In  the  discretion  of  the 
court."  This  statute  relates  to  the  procedure, 
merely,  but  although  a  territorial  statute,  is 
applicable  In  this  case,  as  the  territorial  pro- 
cedure obtains  in  all  criminal  cases.  There- 
fore It  Is  necessary  to  determine  whether  the 
crime  for  which  defendants  were  tried  Is  a 
felony  or  misdemeanor,  and  appellants.  In 
nnpport  of  this  contention,  cite  us  to  the 
statutes  of  Oklahoma,  which  make  the  steal- 

f  1.  See  Jnrr,  toL  (1,  Cent.  Dig.  {  612. 
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lug  of  a  domestic  animal  a  felony;  but  it  Is 
clear  that  neither  this  statute,  nor  any  other 
territorial  statute  defining. a  crime  or  fixing 
the  punishment  therefor,  can  have  any  bear- 
ing on  the  case  or  the  rights  of  the  parties. 
The  general  government  may  legislate  for  the 
territory,  but  the  territory  cannot  legislate 
for  the  general  government.  The  defendants 
were  not  tried  for  violating  a  law  of  Okla- 
homa, but  for  breaking  a  law  of  the  United 
States;  and  then,  at  any  rate,  there  Is  a 
difference  In  the  language  of  the  two  stat- 
utes. The  Oklahoma  statute  provides  that 
"if  any  person  shall  steal  any  stallion, 
mare,  *  •  *  cow,  calf,"  etc.,  "he  shall  be 
guilty  of  a  felony  and,  on  conviction  thereof, 
shall  be  punished  by  confinement  in  the  ter- 
ritorial penitentiary  for  a  term  of  not  less 
than  one  nor  more  than  ten  years.'*  Wil- 
son's Rev.  &  Ann.  St.  1903,  §  5C1.  Under 
this  statute,  tbe  crime  of  stealing  must  be 
completed,  or  no  conviction  can  be  had.  Not 
so  with  the  federal  statute.  It  reads  as  fol- 
lows: "Every  person  who,  upon  the  high 
seas,  or  In  any  other  place  under  the  ex- 
clusive Jurisdiction  of  the  United  States, 
takes  and  carries  away,  with  intent  to  steal 
or  purloin,  the  personal  goods  of  another, 
shall  l)e  punished  by  a  fine  of  not  more  than 
one  thousand  dollars,  or  by  Imprisonment 
not  more  than  one  year,  or  by  both  such  fine 
and  Imprisonment."  Rev.  St.  U.  S.  f  5358  [U. 
S.  Conip.  St.  1901,  p.  3638].  It  will  be  seen 
that  this  statute  does  not  purport  to  punish 
one  for  "stealing,"  but  for  "taking  and  car- 
rying away  with  intent  to  steal  or  purloin." 
In  the  one  case  the  stealing  must  be  com- 
plete, while  In  the  other  the  "taking  and 
carrying  away,"  when  accompanied  only 
with  an  Intent  to  steal,  constitutes  the  crime. 
But  even  if  the  territorial  statutes  could  be 
considered,  the  offense  would  only  be  a  mis- 
demeanor. A  felony  Is  not  determined  from 
the  acts  by  statute  made  a  crime,  but  by  the 
punishment  which  the  law  infilcts,  and  acts 
which  were  felonies  at  common  law  may  be 
made  misdemeanors  under  the  statute;  and 
the  territorial  Legislature,  recoguizing  this 
rule,  has  provided  that  a  felony  is  a  crime 
which  is  or  may  be  punishable  with  death  or 
by  imprisonment  in  the  territorial  prison,  and 
that  every  other  offense  Is  a  misdemeanor. 
Under  no  rule  can  it  be  said  that  tbe  defend- 
ants were  tried  for  a  felony,  and  the  trial 
court,  in  its  discretion,  had  the  authority  to 
overrule  the  application  for  separate  trials. 

The  contention  that  defendants  were  each 
entitled  to  five  peremptory  challenges  Is 
without  merit.  It  is  only  in  trials  for  fel- 
onies, not  capital,  that  that  number  is  al- 
lowed. The  defendants  were  tried  jointly 
for  a  misdemeanor,  and  under  the  law  they 
were  entitled  to  three  challenges,  In  which 
all  of  them  should  Join.  They  were  not  en- 
titled to  separate  challenges. 

But  It  is  said  that  tbe  court,  on  its  own 
motion,  excused  a  Juror  after  the  defendants' 
challenges  were  all  exiiausted.    It  not  only 
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bad  a  right  to  do  so,  but,  if  the  Juror  was  not 
a  proper  person,  It  was  Its  duty  to  excuse 
blm,  and  It  was  under  no  obligation  to  as- 
sign any  reason  therefor.  The  argument  that 
such  a  rule  affords  courts  an  opportunity  to 
"railroad"'  defendants  to  the  penitentiary  has 
no  force,  for  the  power  could  just  as  easily 
be  used  to  acquit  a  criminal.  That  the  in- 
herent power  exists,  in  the  absence  of  stat- 
ute, there  can  be  no  doubt;  and  If  an  un- 
biased, qualified  Juror  is  put  in  his  place,  a 
defendant  cannot  complain,  as  he  has  no 
legal  right  to  be  tried  by  any  particular 
Juror.  It  Is  only  after  the  Jury  has  been 
sworn  that  a  defendant  can  insist  that  his 
cause  be  submitted  to  them.  City  of  Guthrie 
V.  Shaffer,  7  Olil.  459,  49  Pac.  698.  As  con- 
tended by  the  defendants.  If  the  court  can 
excuse  one  Juror,  it  may  excuse  more,  but  It 
Is  reasonable  to  assume  that  a  trial  court  will 
exercise  a  wise  discretion  in  the  matter.  If, 
however,  the  record  shows  that  It  has  abused 
its  discretion,  the  appellate  court  may  re- 
view its  action  and  grant  a  new  trial.  Ex- 
perience has  taught  us  that  more  errors  are 
made  by  trial  courts  in  favor  of  defendants 
than  against  them;  and  this  is  because  of 
the  fundamental  principle  which  underlies 
our  criminal  Jurisprudence— that  the  defend- 
ant Is  entitled  to  the  benefit  of  every  reason- 
able doubt  This  doubt  Is  extended  to  him 
not  only  by  the  Jury  when  weighing  the  evi- 
dence, but  also  by  the  courts  in  construing 
the  law,  and  that  courts  hesitate  to  exercise 
the  power  complained  of  here  Is  evidenced  by 
the  fact  that  this  is  the  first  time  since  the 
organization  of  the  territory  that  this  court's 
attention  has  been  directed  to  a  question  of 
this  l£ind  in  a  criminal  case.  A  trial  court 
might  in  a  thousand  ways  e.xercise  its  power 
to  the  detriment  of  a  defendant,  yet  this 
same  power  is  absolutely  essential  to  bis 
protection,  and  courts  could  not  exist  with- 
out them.  It  is  not  claimed  that  the  Juror 
selected  In  the  place  of  the  one  excused  was 
not  qualified,  was  not  selected  as  provided  by 
law,  or  was  biased  or  prejudiced.  This  be- 
ing true,  the  defendants  cannot  complain. 

Nor  was  it  reversible  error  for  the  trial 
court  to  permit  the  prosecution  to  Indorse  ad- 
ditional names  on  the  indictment  after  the 
trial  was  In  progress.  It  is  true,  as  con- 
tended by  appellants,  that  they  were  en- 
titled to  know  the  names  of  the  witnesses 
who  were  to  be  used  against  them.  That  is 
the  reason  why  the  names  of  the  witnesses 
before  the  grand  Jury  are  required  to  be  in- 
dorsed on  an  indictment;  but  when  new 
witnesses  are  found,  or  for  other  good  rea- 
sons appearing  to  the  court  (and  it  need  not 
state  them).  It  may  at  any  time  permit  the 
names  of  such  witnesses  to  be  indorsed  on 
the  indictment  by  simply  complying  with  the 
statute.  The  trial  court,  however,  should 
see  to  It  that  the  right  of  the  prosecution  to 
Indorse  the  names  of  additional  witnesses  is 
not  abused,  and  should  grant  or  refuse  leave 
to  indorse,  In  furtherance  of  Justice.    But  a 


part  of  the  witnesses  In  this  case  testified  In 
rebuttal,  among  other  things,  as  to  the  repu- 
tation of  the  defendants  for  truth  and  vemc- 
ity.  It  was  not  necessary  to  indorse  these 
witnesses'  names  on  the  indictment  Such 
witnesses  are  not  contemplated  by  the  stat- 
ute. Their  testimony  refers  to  a  matter  en- 
tirely Independent  of  the  crime;  It  bears 
upon  the  standing  of  a  defendant  as  a  man ; 
and,  where  a  defendant  testifies  In  his  own 
behalf,  he  may  be  impeached  the  same  as 
any  other  witness.  The  prosecution  are 
required  only  to  indorse  the  names  of  wit- 
nesses who  testify  in  chief  to  some  fact  tend- 
ing to  establish  the  defendant's  guilt,  or 
necessary  to  make  out  a  case  against  him, 
and  are  not  under  any  obligation  to  indorse 
the  names  of  witnesses  whose  testimony  is 
made  permissible  or  necessary  in  rebuttal  by 
reason  of  the  evidence  of  a  defendant  But 
even  if  part  of  the  testimony  relates  to  mat- 
ters in  chief,  the  court,  In  its  discretion,  had 
a  right  to  permit  the  government  to  Intro- 
duce It  after  the  defendants  had  rested.  This 
point  was  expressly  decided  In  the  case  of 
Harvey  v.  Territory,  11  Okl.  1.56,  65  Pac. 
837.  In  that  case,  during  the  argument  by 
counsel  for  the  defendant,  the  trial  court 
stopped  the  attorney,  and  the  prosecution 
Introduced  additional  evidence,  and  this 
court  held  tliat  It  was  not  error. 

As  to  the  evidence  which  counsel  Insists 
does  not  support  the  verdict,  we  must  admit 
that  It  is  somewhat  confiictlng.  It  generally 
is  In  a  criminal  case,  but  we  cannot  set  aside 
a  Judgment  of  guilty  Just  because  a  de- 
fendant may  be  able  to  find  more  witnesses 
who  will  swear  for  him  as  to  a  material  mat- 
ter in  Issue  than  the  prosecution  Is  able 
to  produce.  One  man's  testimony  maj*  out- 
weigh that  of  a  dozen  others,  and  It  is  the 
province  of  the  Jury  to  determine  the  credi- 
bility of  the  witnesses  and  the  weight  of  tbo 
evidence.  The  trial  court  saw  these  wit- 
nesses, heard  the  evidence,  and  approved  tlie 
verdict,  and  we  see  no  good  reason  why  it 
should  be  disturbed.  If  the  testimony  given 
by  the  witnesses  is  true.  It  Is  ample  to  sun- 
tain  a  conviction. 

The  Judgment  of  the  trial  court  is  hereby 
affirmed,  at  cost  of  appellants.  All  of  the 
Justices  concurring,  except  HAIXER,  J.,  who 
tried  the  case  below,  not  sitting,  and  BUR- 
FORD,  C.  J.,  absent. 


FIRST  NAT.  BANK  OP  LARAMIE  et  al.  v. 
COOK  et  al. 

(Supreme  Court  of  Wyoming.    April  2.5,  1904.> 

PBOCEEDINCJS  IN  AID  OF  EXECUTION— BECEIVER 
—APPOINTMENT— POWERS— EXPENSES  OF  RE- 
CEIVERSHIP—  RIGHTS  OF  MOBTOAOEES  AND 
LIENORS. 

1.  Under  Rev.  St  1899,  «S  .'»)32-3957.  relative 

to  proceedings  in  aid  of  execution,  and  author- 
izing the  appointment  of  a  receiver  in  such  pro- 
ceediugs,   mortgagees   and   lieu   creditors   of    a 
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partnership,  who  were  not  parties  to  an  action 
af^inst  the  firm  resulting  in  a  judgment,  in  aid 
of  exe<-ution  under  which  a  receiver  of  the  firm 
property  was  appointed,  cannot,  on  interven- 
tion, complain  of  the  appointment. 

2.  The  consent  of  one  of  the  interveners  to  the 
appointment  without  understanding  that  the  re- 
ceiver was  to  talie  any  of  the  property  claimed 
by  him  did  not  estop  bim  from  objecting  to  the 
possession  and  control  of  the  property  by  the  re- 
ceiver. 

3.  Under  Rev.  St.  1893,  §8  3932-3957,  relative 
to  proceedings  in  aid  of  execution,  and  author- 
izing the  appointment  of  a  receiver  therein,  it  is 
error  to  order  a  receiver  of  a  firm  engaged  in 
conducting  a  cattle  ranch  to  carry  on  the  busi- 
ness. 

4.  The  court  has  no  authority  to  order  prop- 
erty applied  to  the  satisfaction  of  the  judgment, 
unless  defendant's  title  to  the  property  is  clear 
and  undisputed. 

5.  The  validity  of  the  claims  of  lien  creditors 
and  mortgagees  to  the  property  in  the  receiver's 
hands  cannot  be  adjudicated  in  proceedings  in 
aid  of  execution. 

6.  Kven  if  such  claims  could  be  passed  on,  the 
appointment  of  the  receiver  to  examine  them 
and  make  recommendations  to  the  court  concern- 
ing them  was  improper. 

7.  The  court  has  no  authority  to  order  the  re- 
ceiver to  sell,  for  the  purpose  of  paying  the  ex- 
penses of  the  receivership,  property  adversely 
claimed  by  lienors  and  mortgagees  not  parties 
to  the  action. 

8.  The  receiver  is  not  entitled  to  the  posses- 
sion of  the  property  as  against  chattel  mort- 
gagees and  lienors  after  the  conditions  of  their 
conveyances,  entitling  them  to  possession,  be- 
come oi>erative  as  against  the  debtor. 

Error  to  District  Court,  Albany  County; 
Blcbard  H.  Scott.  Judge. 

Action  by  Morris  E.  Stowers  against  Bird 
Bros.  There  was  a  Judgment  for  plaintiff, 
and  on  return  of  execution  unsatisfied  pro- 
ceedings in  aid  of  execution  were  commenced, 
in  TV'bich  Alfred  Cook  was  appointed  receiver. 
Tbe  First  National  Bank  of  Laramie  and 
others  Intervened,  claiming  tbe  property  in 
tbe  receiver's  Iiands  under  certain  mortgages 
and  liens,  and  petitioned  ttiat  tbe  receiver  be 
ordered  to  turn  over  possession  of  the  prop- 
erty to  tbem.  These  i)etitlon8  were  denied, 
and  interveners  bring  error.    Reversed. 

N.  E.  Corthell,  for  plaintiffs  In  error.  H. 
V.  S.  Groesbeck,  for  defendants  in  error. 

CORX,  C.  J.  M.  E.  Stowers,  one  of  the  de- 
fendants In  error,  obtained  a  Judgment  In  the 
district  court  of  Albany  county  against  tbe 
Arm  of  Bird  Bros,  for  the  sum  of  $1,186  and 
4i&.50  costs.  An  execution  was  returned 
wholly  unsatisfied,  and  upon  tbe  motion  of 
tbe  Judgment  creditor  Thomas  Bird  tbe  man- 
aging partner  was  ordered  to  appear  and 
answer  concerning  the  property  of  tbe  firm, 
as  provided  by  tbe  statute  In  regard  to  pro- 
ceedings in  aid  of  execution.  Upon  bis  an- 
swer tbe  court  apiioiuted  tbe  defendant  in 
error  Alfred  Cook,  who  was  then  and  Is  now 
sheriff  of  tbe  county,  a  receiver  of  the  prop- 
erty of  the  Judgment  debtor,  and  he  pro- 
cee<Ied  to  take  into  his  possession  and  control 
some  $oO,000  worth  of  property,  consisting  of 
4,437  acres  of  laud,  341  tons  of  bay,  31  head 
Of  Iiorses,  008  bead  of  cattle,  and  a  large 


amount  of  ranch  machinery  and  Implements. 
It  is  alleged  that  all  the  property  is  covered 
by  mortgages  and  other  liens  to  Its  full 
value,  and  Is  Insufficient  to  pay  the  Indebted- 
ness secured  upon  it.  And  this  seems  to  be 
conceded  by  the  Judgment  creditor,  but  he 
insists  that  tlie  liens,  or  some  part  of  tbem, 
are  fraudulent.  The  receiver  reported  that 
be  was  without  funds,  and  ui>ou  bis  applica- 
tion tbe  court  made  an  order  authorizing  him 
to  sell  50  head  of  fat  cattle  at  private  sale, 
in  order,  as  stated  in  bis  application,  "to 
create  a  fund  for  the  maintenance  and  care 
of  tbe  said  property,  the  marshaling  of  assets 
and  liabilities  thereof,  for  the  payment  of 
services  of  custodians  and  conservators  em- 
ployed by  him  wherever  necessary,  to  secure 
abstracts  of  title,  and  reimrt  on  all  existing 
liens  on  the  same."  The  lienors,  the  plain- 
tiffs In  error  here,  were  not  made  parties 
to  this  action,  and,  so  far  as  we  can  discover 
from  tbe  record,  received  no  notice  from  tbe 
Judgment  creditor  or  the  receiver  of  these 
proceedings.  They,  however,  intervened  by 
petitions  setting  up  their  claims,  alleging  that 
the  property  was  Insufficient  to  pay  tbem, 
and  praying  for  leave  to  enforce  their  liens, 
and  that  tbe  receiver  be  ordered  to  turn  over 
possession  of  tbe  property  to  tbem  for  that 
purpose.  These  applications  were  denied  by 
tbe  court,  and  tbe  matter  of  their  liens  re- 
ferred to  the  receiver,  with  directions  to  ex- 
amine into  tbem  and  report  his  recommen- 
dations to  the  court.  The  lienors  filed  their 
petitions  in  error  In  this  court,  asking  at  tbe 
same  time  for  a  stay  of  execution,  which  was 
granted,  an  undertaking  for  the  purpose  be- 
ing filed  as  required.  Tbey  also  made  appli- 
cation for  a  writ  of  prohibition  restraining 
tbe  district  court  from  fmther  proceedings 
with  reference  to  tbe  incumbered  property. 
An  alternative  writ  was  also  allowed,  and 
the  matter  was  submitted,  and  Is  now  pend- 
ing before  this  court  upon  a  demurrer  to  the 
petition.  In  tbe  meantime  the  receiver  bad 
disposed  of  tbe  oO  head  of  cattle  at  private 
sale  for  tbe  agreed  price  of  $1,125,  the  real 
value,  as  alleged,  being  not  less  than  $1,750. 
It  is  apparent  that  the  proceedings  in  this 
case  were  Instituted  under  tbe  provisions  of 
chapter  2,  div.  3,  tit.  7,  of  our  statutes,  en- 
titled ''Proceedings  In  Aid  of  Execution" 
(Rev.  St  ISDS),  §$  3'J32-3957);  and  the  sub- 
stantial question  presented  uiwn  this  record 
Is  whether  it  Is  competent  for  the  court  to 
take  under  its  control  the  property  and  busi- 
ness of  the  partnership  of  Bird  Bros.,  and 
administer  and  conduct  the  same  by  its  re- 
ceiver, as  has  been  attempted  in  this  case. 
In  the  case  of  railroads,  and  like  properties, 
courts  of  chancery  exercise  Jurisdiction  to  con- 
tinue tbe  oiieration  of  tbe  business,  and  mort- 
gage and  other  liens  are  often  subordinated 
to  tbe  charges  and  expenses  of  tbe  receiver- 
sliip.  But  this  is  upon  the  specific  ground 
that  the  public  interest  and  convenience  re- 
quire that  tbe  business  should  be  continued, 
and  tbe  reason  does  not  apply  to  the  property 
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of  Individuals  and  to  merely  private  enter- 
prises, charged  with  no  such  duty  to  tbe  pub- 
lic. In  High  on  Receivers,  %  480  (3d  Ed.),  the 
author  says:  "It  Is  Important  to  bear  In 
mind.  In  considering  the  subject  of  receivers 
In  partnership  cases,  that  It  is  not  the  prov- 
ince of  a  court  of  equity  to  conduct  the  busi- 
ness of  a  copartnership;  and,  while  a  receiv- 
er may  be  directed  to  continue  the  business 
a  sufficient  length  of  time  to  enable  the  court 
to  determine  the  rights  of  the  parties  liti- 
gant, it  Is  not  tbe  province  of  the  court  to 
become  the  superintendent  and  manager  of 
the  private  business  of  parties."  And  in  Al- 
len V.  Hawley,  0  Fla.  1&4,  63  Am.  Dec.  198, 
In  which  the  authorities  upon  the  subject 
were  considered  in  some  detail,  the  court 
say:  "As  it  is  not  the  province  of  the  court 
to  create  a  partnership,  so  It  is  equally  for- 
eign from  its  functions  to  conduct  its  busi- 
ness. It  never  could  have  been  contemplated 
that  a  court  of  chancery  should  become  the 
superintendent  of  the  private  atfairs  of  In- 
dividuals. Its  legitimate  province  is  to  ad- 
just the  rights  and  settle  the  disagreements 
of  parties  growing  out  of  such  transactions." 
Cases  have  arisen  where  the  business  of  a 
iwrtnership  has  been  continued  temporarily 
pending  litigation  with  reference  to  the  rights 
of  the  parties,  but  only  for  special  reasons, 
such  as  tbe  preservation  of  the  good  will,  so 
that  its  full  value  may  be  realized  by  the 
partners  at  a  final  sale,  and  to  prevent  great 
loss  to  the  parties.  High,  Receivers,  {  481. 
It  Is  equally  well  settled  that,  except  in  the 
special  cases,  and  for  the  special  reasons 
al)ove  referred  to,  mortgage  and  other  liens 
cannot  be  subordinated  to  the  clinrges  and 
expenses  of  the  receivership.  Generally,  the 
receiver  takes  the  property  of  the  debtor 
subject  to  all  liens  attaching  thereto  at  the 
time  of  the  appointment.  Smith,  Receiv.  { 
08.  As  stated  in  the  case  of  Hotchkiss  v. 
Makeel,  87  111.  App.  (528:  "The  power  to  sub- 
ordinate the  lien  of  a  mortgage  to  the  charges 
of  a  receiver  has  been  frequently  exercised 
by  equity  courts  in  recent  years  in  the  case 
of  mortgages  of  railroads  and  other  proper- 
ties impressed  with  a  public  duty,  and  in  one 
case  (Beckwlth  v.  Carroll,  56  Ala.  12>,  and 
probably  in  other  analogous  cases,  where 
growing  crops  were  involved,  the  receiver 
was  considered  to  have  created  the  very 
property  over  which  the  recelvei-slilp  extend- 
ed. But,  wherever  exercised,  it  has  been  be- 
cause of  the  peculiar  character  of  the  prop- 
erty. A  mortgage  is  a  contract  obligation, 
and  is  as  sacred  as  any  other  contract;  and 
anything  that  destroys  or  impairs  its  lien 
destroys  or  Impairs  a  contract.  The  reason 
that  supports  the  excepted  cases  of  railroads 
and  some  other  business  properties  Is  that, 
they  being  chained  with  a  duty  to  the  public 
tliat  Is  superior  to  any  private  obligations, 
the  mortgage  owner  has  knowle<lge  when  he 
invests  that  his  security  is  liable  to  be  dis- 
placed in  favor  of  that  first  obligation.  In 
no  well-considered  case  that  we  know  of  has 


tbe  power  been  exercised  to  tbe  subversion 
of  the  right  of  a  prior  mortgagee  of  purely 
private  property,  unless  for  very  peculiar 
reasons."  Even  in  the  case  of  railroads  the 
power  is  exceptional,  and  tbe  Supreme  Court 
of  the  United  States  say  upon  the  subject: 
"Upon  these  facts  we  remark,  first,  tliat  the 
appointment  of  a  receiver  vests  in  the  court 
no  absolute  control  over  the  property,  and  no 
general  authority  to  displace  vested  contract 
Hens.  Because  in  a  few  specified  and  limited 
cases  this  court  has  declared  that  unsecured 
claims  were  entitled  to  priority  over  mort- 
gage debts,  an  Idea  seems  to  have  obtained 
that  a  court  appointing  a  receiver  acquires 
power  to  give  such  preference  to  any  gen- 
eral and  unsecured  claims."  And  they  add: 
"It  is  the  exception,  and  not  tbe  rule,  that 
such  priority  of  liens  can  be  displaced.  We 
emphasize  this  fact  of  the  sacreduess  of  con- 
tract Hens  for  the  reason  that  there  seems 
to  be  growing  an  Idea  that  the  chancellor,  in 
the  exercise  of  his  equitable  powers,  lias  un- 
limited discretion  in  this  matter  of  the  dis- 
placement of  vested  liens."  Kneeland  v. 
American  Loan  Co.,  136  U.  S.  07,  10  Sup.  Ct. 
«53,  31  L.  Ed.  379.  International  Trust  Co. 
v.  United  Coal  Co.  (Oolo.  Sup.)  (50  Pac.  (HI, 
83  Am.  St.  Rep.  59:  Merriam  v,  Victor  Min. 
Co.  (Or.)  CO  Pac.  097. 

These  principles,  applied  to  receiverships 
generally,  are  specially  applicable  to  receiver- 
ships under  our  st^itute  with  reference  to  pro- 
ceedings in  old  of  execution.  From  the  very 
nature  of  the  proceedings,  the  scope  of  tbe 
receivership  is  very  narrow.  In  this  case  the 
suit  in  which  tbe  appointment  is  made  was 
brought  for  the  recovery  of  money  due  from 
the  defendant  to  the  plaintiff  upon  a  promis- 
sory note,  and  for  no  other  purpose  whatever. 
None  of  the  grounds  upon  which  the  inter- 
ference of  courts  of  equity  by  the  appoint- 
ment of  a  receiver  is  based  are  stated,  or  at- 
tempted to  be  stated,  and  the  mortgagees  and 
other  lienors  are  not  made  parties.  The  stitt- 
ute  under  and  by  virtue  of  which  the  ap- 
pointment Is  made  provides  a  summary  meth- 
od of  discovering  property  subject  to  the  plaiu- 
tlfi"s  execution  and  applying  it  to  that  pur- 
pose when  discovered.  No  other  purpose  or 
object  Is  dl.scoverable  in  its  terms,  and  the 
taking  over  and  conducting  of  the  defendant's 
business,  the  marshaling  of  liens,  and  the  set- 
tlement of  disputed  titles  are  foreign  to  the 
proceedings.  As  said  by  the  Supreme  Court 
of  Ohio,  from  which  state  our  statute  is  tak- 
en: "In  this  summary  proceeding  disputes  l>e- 
tween  the  debtor  and  third  persons  cannot  l>e 
settled,  nor  can  the  collection  of  claims  be 
enforced,  by  an  order  of  payment  and  attaoh- 
ment.  When  there  are  such  claims  to  l>e  eol- 
lectcd,  tlie  appointment  of  a  receiver  is  the 
proi)er  course,  who,  if  payment  l)e  not  made, 
win  resort  to  the  proper  remedies."  Edgar- 
ton  V.  Hanna,  11  Ohio  St.  324.  While  the 
statutes  of  the  Taribus  states  providing  for 
such  proceedings  dlfTer  in  tlieir  details,  eer- 
talu  general  principles  applying  to  the    ap- 
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polntment  and  powers  of  recelven  in  such 
cases  are  well  settled.  As  already  mentioned, 
existing  liens  are  not  displaced  or  affected  by 
the  appointment  And  when  property  of  the 
}ud$nnent  debtor  is  In  the  hands  of  a  third 
person  under  a  valid  transfer,  or  where  the 
debtor  has  placed  on  such  property  a  bona 
fide  Hen  or  incumbrance,  the  receiver's  pos- 
session is  subject  thereto;  or,  in  other  words, 
as  to  such  property  the  receiver  succeeds  to 
such  rights  only  in  such  property  as  the  judg- 
ment debtor  had  at  the  time  of  his  appoint- 
ment. Smith,  Receivers,  154.  It  is  a  sum- 
mary proceeding,  and  disputes  between  the 
debtor  and  third  persons  cannot  be  settled, 
nor  can  the  collection  of  claims  be  enforced, 
by  an  order  of  payment  and  attachment  The 
receiver  must  resort  to  his  appropriate  action 
for  tlie  purpose.  Schloredt  v.  Boyden,  9  Wyo. 
3»2.  W  Pac.  225;  Edgarton  v.  Hanna,  11  Ohio 
St  323;  High,  Rec.  (3d  Ed.)  467.  Of  simUar 
provisions  in  Indiana  that  court  say:  "They 
institute  a  summary  mode  of  ascertaining 
what  property  a  Judgment  defendant  may 
have  in  bis  possession,  or  under  his  control, 
or  In  the  possession  of  others,  subject  to  ex- 
ecution; and  also  the  debts,  if  any,  that  may 
be  owing  to  him.  These  are  the  only  sub- 
jects of  inquiry.  No  authority  is  given  for 
making  third  persons  defendants  for  any  other 
purpose  than  to  answer  as  to  any  property 
held  by  them  belonging  to  the  judgment  de- 
fendant, or  as  to  their  Indebtedness  to  him. 
The  court  or  Judge  has  no  power,  in  this  form 
of  procedure,  to  adjudicate  and  settle  contro- 
verted questions  of  right  between  the  judg- 
ment debtors  and  third  parties,  nor  to  set 
aside  a  sale  or  conveyance  of  property  by  the 
debtor  on  the  alleged  ground  of  fraud.  Such 
questicms  must  be  tried  in  another  form  of 
action."  Burt  v.  HoetUnger,  28  Ind.  218.  In 
so  far  as  an  order  seeks  to  determine  con- 
flicting claims  of  title,  or  to  require  the  de- 
livery of  property  adversely  held,  or  to  au- 
thorize the  receiver  or  other  oflBcer  to  take 
possession  of  it,  it  is  beyond  the  Jurisdiction 
of  the  court,  and  void,  and  a  writ  of  prohi- 
bition may  issue  to  prevent  action  being  tak- 
en under  it.  Freeman,  Ex.  |  418;  McDowell 
V.  Bell,  86  Cal.  615,  25  Pac.  128. 

In  \-iew  of  these  principles,  we  think  it  is 
clear  that  the  court  has  in  some  of  its  orders 
exceeded  its  authority.  But  the  plaintiffs  in 
error,  while  not  formally  assigning  it  as  er- 
ror, make  some  slight  contention  ttuit  the  ap- 
pointment of  the  receiver  in  the  first  place 
was  improper  and  erroneous.  We  think,  how- 
ever, that  so  far  as  the  appointment  is  con- 
cerned, the  plaintiffs  in  error  are  not  in  posi- 
tion to  complain.  The  statute  authorizes  the 
appointment.  They  were  not  parties  to  the 
suit  or  to  the  supplemental  proceedings,  and 
it  is  a  matter  in  which  they  have  no  interest 
or  concern.  For  the  same  reason  the  sugges- 
tion of  defendants  in  error  that  Crumrine, 
one  of  the  plaintiffs  in  error,  is  estopiied  from 
objecting  to  the  possession  and  control  of  the 
property  by  the  receiver  from  the  fact  that  he 


consented  to  the  appointment,  is  without 
force.  He  testifies  that,  while  he  consented  to 
the  appointment  he  did  not  understand  that 
the  receiver  was  to  take  his  property.  And 
we  think  it  was  a  matter  which  concerned 
only  the  parties  to  the  original  action,  and 
with  which  the  plaintiffs  in  error  bad  nothing 
whatever  to  do.  Tyler  v.  WlUis,  33  Barb. 
331;  Underwood  v.  SutcUffe,  10  Hun.  456;  24 
A.  &  B.  Encyc.  680.  But  in  so  far  as  the 
court  tias  undertaken  to  conduct  the  business 
of  the  defendant  partnership,  as  in  the  case 
of  a  railroad  or  other  business  charged  with 
a  public  duty,  its  action  was  erroneous.  The 
powers  and  functions  of  the  receiver  are  lim- 
ited by  the  purposes  of  the  statute  under 
which  he  was  appointed;  that  is,  to  demand 
and  sue  for,  under  the  order  of  the  court,  and 
to  take  into  his  possession,  money,  property, 
and  interests  of  the  judgment  debtor,  and  ap- 
ply them  to  the  satisfaction  of  the  Judgment. 
The  receiver,  by  his  appointment  succeeded 
only  to  the  title  of  the  judgment  debtor,  and 
as  to  property  incumbered  by  liens  he  has 
only  such  rights  as  the  Judgment  debtor  had 
at  the  time  of  the  appointment.  Smith, 
Recvrs.  267;  Voorhees  v.  Seymour,  26  Barb. 
583;  Gardner  v.  Smith,  20  Barb.  74.  In  this 
proceeding  the  court  has  no  authority  to  or- 
der property  to  be  applied  to  the  satisfaction 
of  the  Judgment  unless  the  title  of  the  de- 
fendant tliereto  is  clear  and  undisputed.  The 
question  has  generally  arisen  upon  the  an- 
swer of  a  garnishee  who  claimed  to  be  the 
owner  of,  or  to  have  some  Interest  in,  the 
property  sought  to  be  applied;  and  it  has,  we. 
think,  been  uniformly  held  under  statutes  like 
ours  that  the  disputed  claims  cannot  be  ad- 
judicated in  this  summary  proceeding.  Col- 
ton  V.  Bigelow,  41  N,  J.  I^aw,  20ft;  Bostwick 
v.  Menck,  40  N.  Y.  383;  Rice  v.  Whitney,  12 
Ohio  St  360;  21  Encyc.  PI.  &  Pr.  159.  The 
person  claiming  an  interest  has  the  right  to 
have  the  issue  tried  In  the  regular,  ordinary 
way,  rather  than  by  a  summary  proceeding, 
and  to  have  the  protection  of  a  trial  by  jury 
in  cases  where  the  right  to  a  jury  trial  is 
secured.  Doubtless,  as  said  in  Freeman  on 
Executions,  "it  is  competent  for  the  Legis- 
lature to  provide  for  all  this  in  the  original 
action,  and  to  authorize  Issues  to  be  formed 
therein  and  submitted  on  allegations,  express 
or  implied,  to  the  jury,  and  a  final  Judgment 
to  be  entered  on  their  verdict."  Freeman,  Ex. 
p.  2230.  But  our  statute  makes  no  such  pro- 
vision, and  that  it  confers  no  such  Jurisdic- 
tion has  been  uniformly  held  by  the  courts 
of  Ohio,  where  it  originated.  In  some  of  the 
states  the  powers  and  duties  of  the  receiver 
arc  pointed  out  somewhat  in  detail.  But  the 
provision  in  this  state  is  limited  to  the  l)are 
statement  that  "the  judge  may,  by  order,  ap- 
point the  sheriff  of  the  proper  county,  or  other 
suitable  person,  a  receiver  of  the  property  of 
the  Judgment  debtor,*'  and  directions  as  to 
bis  oath  and  bond.  Doubtless  the  receiver, 
under  the  general  statute  regulating  the  sub- 
ject of  receivers,  has  power  to  do  whatever 
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the  court  or  Judge  has  authority,  In  this  por- 
ccetllug,  to  direct.  But  the  authority  of  the 
court  or  judge  is  very  limited,  being  confined 
to  oiirryiug  out  the  purposes  o(  the  statute 
by  the  methods  which  It  provides. 

Tiiese  conclusions  are  emphasized  by  the 
fact  that  every  step  In  the  proceedings  ma.v 
lie  taken  before  a  Judge,  and  the  action  of  the 
court  is  not  necessary,  with,  perhaps,  a  single 
exception.  Where  real  estate  of  the  Judg- 
ment debtor,  or  his  interest  therein,  is  sold 
by  the  receiver,  the  approval  of  the  proceed- 
ings of  sale  must  be  by  the  court  in  which 
the  Judgment  was  renderetl.  And  even  this 
is  only  an  apparent  exception,  as  the  approval 
is  not  one  of  the  steps  In  the  special  proceed- 
ing. 

We  are  further  of  the  opinion  that  the  or- 
der of  the  court  directing  the  sale  of  cattle, 
or  other  property,  covered  by  the  liens  of  the 
plaintiffs  in  error,  for  the  puriwse  of  appro- 
priating the  proceeds  to  the  payment  of  the 
costs  of  the  proceedings,  the  conservation  of 
the  property  In  the  hands  of  the  receiver,  and 
other  expenses  of  the  receivership  and  the 
compensation  of  the  receiver,  cannot  be  sus- 
tained. It  may  be  fully  conceded  that,  where 
it  becomes  necessary  to  appoint  a  receiver  to 
preserve  property  from  being  wasted,  or  in 
any  way  lost  or  destroyed,  such  receivership 
being  for  the  benefit  of  all  persons  having 
an  interest  In  such  property,  they  ought  all 
to  contribute  to  the  expenses  of  the  receiver- 
ship, and,  as  a  consequence,  that  the  prop- 
erty itself  will  be  made  to  pay  such  expenses. 
Rut  we  think  It  is  not  the  law,  nor  the  prac- 
tice of  tlie  courts,  that  merely  because  prop- 
erty happens  to  pass  into  the  hands  of  a  re- 
ceiver It  therefore  becomes  liable  for  the  ex- 
penses of  the  receivership  in  all  cases,  and 
without  regard  to  the  ownerehlp.  "If  for  any 
reason  the  order  of  the  appointment  is  Im- 
properly made,  and  Is  accordingly  set  aside. 
It  seems  unfair  to  charge  the  property  with 
the  receiver's  fees;  and,  according  to  the 
better  opinion,  the  plaintiff  himself  will  be 
required  to  pay  them."  20  A.  &  E.  Encyc. 
181.  In  French  v.  Gifford,  31  Iowa,  431,  the 
court  say:  "We  think  It  would  be  an  unjust 
and  Inequitable  rule  If  In  all  cases  the  re- 
ceiver should  be  entitled  to  his  compensa- 
tion from  the  fund  in  his  hands  without  ref- 
erence to  the  legality  of  his  appointment. 
Under  the  operation  of  such  a  rule  Innocent 
persons  might  be  made  to  suffer  great  loss." 
And  under  the  circumstances  of  that  case 
the  court  charged  one-third  of  the  compensa- 
tion of  the  receiver  to  the  fund  In  his  hands, 
and  two-thirds  against  the  plaintiff  in  the 
action.  In  Highley  v.  Deane,  108  111.  272,  48 
N.  E.  52,  the  conrt  say:  "Where  the  receiver- 
ship Is  procured  under  the  assertion  of  an 
unjust  and  wrongful  claim,  as  finally  found 
by  the  court,  and  the  receiver  Is  authorized 
to  take  possession  of  the  property  of  another 
on  such  wrongful  assertion,  the  court  can 
protect  the  Injm-ed  party  by  returning  the 
property  of  which  he  was  divested  with- 


out Its  being  diminished  to  pay  receiver's 
charges."  In  a  New  York  case  the  order 
appointing  the  receiver  was  reversed  on  ap- 
peal, and  he  was  directed  to  turn  over  to 
the  defendant  all  the  copartnership  property 
which  he  held,  and  the  plaintiffs  were  or- 
dered to  pay  the  receiver's  compensation. 
The  receiver  claimed  to  have  incurred  lia- 
bilities in  the  discharge  of  his  trust  greater 
than  the  amount  he  had  received,  and  urged 
that  he  ought  not  to  be  compelled  to  turn  his 
receipts  over  to  the  successful  party  to  the 
litigation  and  look  to  the  other  (who  might 
be  Irresponsible)  for  his  fees  and  expenses. 
But  the  court  held  that,  so  far  as  the  de- 
fendant was  concerned,  the  appointment  was 
an  unauthorized  one,  and  not  made  for  his 
benefit  in  any  manner;  that  it  was  an  in- 
vasion of  his  rights,  for  which  there  was  no 
law  requiring  him  or  his  property  to  pay  the 
expense;  that  the  same  principle  would 
charge  property  with  the  fees  of  officers 
where  it  may  have  been  replevied  or  taken 
under  attachment,  and  that  the  same  rule 
would  restrain  the  discharge  of  a  person  in 
custody  under  an  order  of  arrest  imtil  the 
fees  of  the  ofHcer  should  be  paid.  And  the 
court  say  the  law  cannot  sanction  the  taking 
of  one  man's  property  in  this  manner,  and 
subjecting  it  to  the  expenses  or  obligations 
of  another.  Weston  v.  Watts,  45  Hun,  219. 
And  the  courts  almost  uniformly  hold  in  the 
case  of  interveners  that,  where  the  receiver- 
ship is  not  requested  by  them,  and  they  ob- 
tain no  benefit  from  It,  they  or  their  prop- 
erty are  not  liable  for  any  of  the  costs  or 
expenses.  Howe  v.  Jones,  66  Iowa,  162,  23 
N.  W.  376;  High,  Recvrs.,  796,  809;  City  of 
St.  Louis  V.  St.  Louis  Gas  Light  Co.,  11  Mo. 
App.  241;  Matter  of  Atlas  Iron  Co.,  19  App. 
DIv.  417,  40  N.  y.  Supp.  407;  Lammon  v. 
Giles,  3  Wash.  T.  123,  13  Pac.  417. 

The  decisions  of  the  courts  upon  the  ques- 
tion have  usually  been  in  cases  where  it  has 
been  subsequently  determined  tliat  the  re- 
ceiver ought  not  to  have  been  appointed.  But 
wliere  the  court  ordered  certain  property  to 
be  turned  over  to  the  receiver,  and  it  was 
subsequently  decided  that  the  receiver  had 
no  right  to  its  possession,  the  New  York 
Court  of  Appeals  say  that  it  was  the  same 
in  regard  to  that  property  as  if  the  receiver 
ought  not  to  have  been  appointed,  and  that 
the  fund  must  be  returned  undiminished  by 
the  receiver's  charges.  P.  N.  Bank  v.  Bayne, 
140  X.  Y.  321,  35  N.  E.  C30.  These  principles 
apply  with  even  greater  force  to  the  case  un- 
der consideration.  The  plaintiffs  in  error 
were  not  parties  to  the  action.  They  have 
never  in  any  way  consented  to  the  custody 
of  the  receiver,  but  have  protested  against  It 
at  all  times.  There  was  no  order  of  the  court 
directing  the  receiver  to  take  charge  of  this 
particular  proi>erty,  but  the  only  order  made, 
and  the  only  one  authorized  by  the  statute, 
was  one  appointing  him  receiver  of  the  prop- 
erty of  the  defendants  in  the  action.  And. 
furthermore,  it  is  claimed  that  the  entire 
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beneflclal  Interest  In  tbe  property  Is  In  the 
plaintiffs  In  eiTor;  and  this  Is  apparently 
conceded,  unless  It  can  be  established  that 
tbe  claims,  or  some  part  tliereof,  are  fraudu- 
lent. The  bunlen  of  showing  such  fraud  Is 
upon  the  creditor,  the  plaintiff  In  tbe  action, 
and  any  steps  to  establish  it  should  be  taken 
by  the  receiver  appointed  at  his  instance.  No 
such  steps  have  been  taken,  but  instead  the 
claims  were  referred  by  the  court  to  the  re- 
ceiver to  examine,  and  report  his  recommen- 
dations; it  being,  as  it  seems,  the  purpose  of 
the  court  to  adjudicate  the  validity  of  the 
liens  in  this  proceeding.  As  already  seen,  tlie 
court  has  no  Jurisdiction  in  this  proceeding 
to  adjudicate  these  matters;  and,  as  it  is  the 
province  of  the  receiver  to  Institute  any  ac- 
tions or  proceedings  which  may  be  appropri- 
ate or  desired  by  the  creditor  to  test  the  va- 
lidity of  tbe  liens.  It  is  clear  that  he,  a  neces- 
sary party  to  such  proceedings,  was  not  a 
proper  person  to  be  appointed  referee,  even 
if  it  bad  been  competent  for  the  court  to 
make  any  reference  of  tbem  In  this  proceed- 
ing. Furthermore,  it  appears  from  tbe  rec- 
ord that  suit  had  been  instituted,  and  a  de- 
cree entered  foreclosing  the  real  estate  mort- 
gage, though  there  had  been  no  sale  under 
such  decree;  that  tbe  Indebtedness  secured 
by  tbe  chattel  mortgagee  was  overdue,  and 
the  conditions  were  forfeited  by  nonpayment, 
irnder  these  circumstances  there  was  noth- 
ing to  vest  in  the  receiver  but  tbe  bare  pos- 
session and  a  right  of  redemption.  He  suc- 
ceeded only  to  such  rights  as  tbe  debtor  had 
at  the  time  of  the  appointment.  Voorhees  v. 
Seymour,  26  Barb.  583;  Gardner  y.  Smith, 
29  Barb.  74.  As  the  chattel  mortgages  con- 
tained the  customary  provision  authorizing 
the  mortgagees  to  take  jwssession  whenever 
they  deemed  the  security  unsafe,  it  Is  doubt- 
ful If  the  mortgagor  bad  any  such  right  of 
possession  as  authorized  the  receiver  to  take 
the  persona!  property  at  all.  Grlswold  v. 
Tompkins,  7  Daly  (N.  Y.)  215;  Gardner  v. 
Smith,  supra.  But,  however  this  may  be, 
the  appointment  of  the  receiver  did  not  af- 
fect the  liens,  and  the  holders  have  tbe  same 
right  to  pursue  any  method  of  realizing  their 
claims  out  of  the  property  upon  which  they 
are  secured  as  If  no  receiver  had  been  ap- 
pointed, and  the  court  should  have  required 
him  to  turn  over  the  property  to  the  lien 
creditors  for  that  purpose.  Whatever  right 
of  possession  the  receiver  may  have  had  at 
the  time  of  his  appointment,  it  was  subordi- 
nate to  the  right  of  the  lienors  to  take  posses- 
sion whenever  the  provisions  in  their  con- 
veyances, conferring  the  right,  became  op- 
erative. Bowling  V.  Garrett,  40  Kan.  504, 
31  Pac.  135.  3.3  Am.  St.  Rep.  377;  Righton  v. 
Pmden,  73  X.  O.  CI:  M.  &  M.  Bank  v.  Kent, 
48  Mlcb.  207.  5  N.  W.  627,  There  could  be  no 
possible  reason  for  the  court  to  bold  this 
property  in  Its  custody  and  suspend  the  right 


of  the  lienors  to  foreclose  In  the  ordinary 
way  except  to  enable  satisfaction  of  these 
with  other  demands  to  be  made  in  their  prop- 
er order,  through  the  receivership.  Wheatou 
V.  Spooner,  52  Minn.  423,  54  N.  W.  372.  But, 
as  already  pointed  out,  tbe  court  bad  uo  Ju- 
risdiction to  control,  or  enforce,  or  pass  upon 
tbe  liens  in  this  proceeding.  Though  we  have 
no  doubt  of  the  power  and  authority  of  the 
court  to  enjoin  the  defendant  and  the  lienors 
from  disposing  of  the  property  in  any  way  to 
the  detriment  of  the  judgment  creditor  ex- 
cept by  tbe  enforcement  of  their  liens,  and 
to  require  the  lienors  to  pay  Into  court  or  to 
tbe  receiver,  to  be  applied  upon  tlje  execu- 
tion of  tbe  plaintiff  or  to  tbe  payment  of 
costs  and  tbe  expenses  of  the  receivership, 
any  residue  of  the  proceeds  after  the  satis- 
faction of  tbe  liens. 

The  Judgment  and  orders  of  the  court,  in 
so  far  as  they  have  denied  to  plaintiffs  In 
error  the  right  to  enforce  their  liens  in  the 
ordinary  way,  and  the  possession  of  the  prop- 
erty for  tbe  purpose,  and  have  directed  tbe 
sale  of  portions  of  the  incumbered  property 
for  the  purpose  of  obtaining  funds  to  carry 
on  the  business  of  Bird  Bros,  and  to  pay  tbe 
expenses  of  the  receivership  or  other  costs  in 
tbe  case,  must  be  reversed.  Portions  of  tbe 
property  have  been  sold  by  consent  of  the 
parties  in  interest  pending  the  litigation,  such 
property  being  in  its  nature  perishable,  and 
the  sale  being  deemed  necessary  to  the  con- 
servation of  the  estate,  and  the  proceeds  are, 
as  we  understand,  in  tbe  custody  of  the 
court  Such  sales  must  be  approved,  and  tbe 
proceeds  disiwsed  of  in  conformity  with  the 
views  expressed  in  this  opinion,  subject  to 
any  stipulations  of  the  parties  in  interest 
under  which  such  sales  may  have  been  made. 
Certain  expenses  have  also  been  Incurred  by 
the  receiver,  under  tbe  orders  of  this  court, 
for  cutting  and  putting  up  hay  on  tbe  ranch- 
es, and  the  like,  and  such  necessary  expenses 
are  to  be  paid  out  of  the  property,  and  taxed 
against  the  parties  or  persons  benefited 
thereby. 

It  will  be  necessary  for  the  district  court 
to  settle  tbe  accounts  of  the  receiver,  and  if 
in  such  settlement  it  appears  generally  that 
expenses  have  been  incurred  or  services  per- 
formed by  the  receiver  In  tbe  care  or  disiiosi- 
tion  of  the  incumbered  property,  and  that 
such  expenses  or  services  have  been  to  tbe 
benefit  of  the  lienors,  and  the  amount  does 
not  exceed  what  it  would  have  been  neces- 
sary for  them  or  the  mortgagor  to  pay  for 
the  like  purposes,  the  incumbered  property 
ouglit  to  pay  or  contribute  Its  Just  share  to 
such  amount. 

The  Judgment  Is  reversed  and  the  case  re- 
manded for  further  proceedings  not  in  con- 
flict w^ith  this  opinion. 

KNIGHT  and  POTTER,  JJ.,  concur. 
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STATE  ex  rel.  FIRST  NAT.  BANK  OP  LAR- 
AMIE V.  DISTRICT  COURT  OF  SECOND 
JUDICIAL  DIST.  OF  ALBANY  COUNTY 
et  al. 

(Supreme  Court  of  Wyoming.    April  25,  1904.} 

PEOHIBITION— JURISDICTION— FAILUBE  TO  PRE- 
SENT QUESTION  IN  TRIAL  COURT. 

1.  A  writ  of  prohibition  will  not  be  granted 
where  it  does  not  appear  that  the  objection  of 
want  of  jurisdiction  was  presented  in  the  court 
below. 

Prohibition  by  the  state,  on  relation  of  the 
First  National  Bank  of  Laramie,  against  the 
district  court  of  the  Second  Judicial  District 
of  the  state  of  Wyoming  for  Albany  county 
and  others.  Demurrer  to  the  petition  sus- 
tained. 

N.  B.  Corthell,  for  plalnUfl.  H.  V.  S.  Groes- 
beck,  for  defendants. 


CORN,  C.  J.  This  is  a  petition  for  a  writ 
of  prohibition— a  proceeding  originating  in 
this  court— and  the  circumstances  of  the  liti- 
gation out  of  which  it  arises  are  sufficiently 
stated  In  the  case  of  First  National  Bank  and 
Others  v.  Alfred  Cook,  as  Receiver,  and  oth- 
ers, 76  Pac.  674,  recently  decided  by  this  court 
upon  proceedings  in  error.  The  matter  Is 
presented  upon  a  demurred  to  the  petition, 
alleging  that  it  fails  to  state  facts  sufficient 
to  constitute  a  cause  of  action. 

It  is  urged,  among  other  things,  in  support 
of  the  demurrer,  that  It  does  not  appear  from 
the  allegations  of  the  petition  that  the  objec- 
tion that  the  court  was  without  Jurisdiction 
was  presented  in  any  manner  to  the  court  be- 
low. We  think  this  objection  is  fatal  to  the 
petition,  and  that  the  demurrer  must  be  sus- 
tained. In  State  ex  rel.  v.  District  Court, 
r>  Wyo.  227,  39  Pac.  749,  the  petitioner  al- 
leged that  he  had  suggested  to  the  district 
Judge,  In  writing,  his  lack  of  Jurisdiction  in 
the  premises,  but  that  such  suggestion  was 
overruled.  The  answer  denied  that  it  had 
been  overruled,  and  averred  that  a  considera- 
tion of  such  suggestion  had  been  postponed 
to  the  next  term  of  that  court  In  that  case 
this  court  said:  "So  far  as  we  are  advised  by 
all  the  facts  before  us.  It  appears  that  any 
motion  or  suggestion  of  lack  of  Jurisdiction 
which  may  be  pending  In  the  lower  court  re- 
mains therein  undetermined.  Many  courts 
bold  such  a  determination  to  l>e  a  prerequisite 
to  the  allow^auce  of  the  writ;  Indeed,  this  may 
be  said  to  be  the  general  rule;  and,  were 
there  no  other  reason,  this  would  be  a  suffi- 
cient one  in  this  case  for  the  denial  of  the 
writ  as  prayed  for."  It  cannot,  therefore,  be 
said,  perhaps,  that  the  precise  question  has 
heretofore  been  decided  by  this  court 

But  the  rule  Is  stated  to  be  that  applica- 
tions for  the  writ  are  premature  until  excep- 

f  1.  See  Prohibition,  vol.  40,  Cent  Dig.  {  66. 


tlon  has  been  taken  to  the  lower  court  and 
overruled,  and  will  be  refused  if  tfala  has  not 
been  done,  for  It  Is  Invariably  presumed  that 
courts  win  give  to  parties  the  relief  to  which 
they  show  themselves  entitled.  16  Encyc. 
PI.  &  Pr.,  1128.  And  High  says:  "The  com- 
mon-law rule  Is  l)elleved  to  be  generally  ap- 
plicable, and  the  writ  will  not  go  to  a  sub- 
ordinate tribunal  in  a  cause  arising  out  of  its 
Jm'isdlctlon  until  the  want  of  Jurisdiction  has 
first  been  pleaded  in  the  court  below,  and 
the  plea  refused."  High,  Extraordinary  Rem- 
edies, §  773.  In  Brown  on  Jurisdiction,  { 
175,  it  is  said:  "Usually  a  plea  to  the  Juris- 
diction should  be  filed  before  the  writ  issues, 
so  the  court  may  know  the  grounds  made  l)e- 
fore  the  writ  will  He."  And  Spelling  says: 
"The  extraordinary  remedy  by  prohibition  is 
oonflned  at  present  as  when  first  employed, 
only  to  cases  where  it  appears  that  the  party 
seeking  it  has  an  actual  grievance,  and  lia.s 
applied  without  avail  to  the  Inferior  tribunal 
for  relief;  and  an  application  for  a  writ  of 
prohibition  will  be  denied  when  It  does  not 
appear  that  want  of  Jurisdiction  was  pleaded 
in  the  court  whose  action  is  sought  to  be  pro- 
hibited." Spelling,  InJ.  &  Extra.  Rem.  | 
1731.  There  are  some  cases  to  tlie  contrary, 
but  this  seems  to  be  the  trend  of  authority 
upon  the  subject.  And  it  Is  In  line  with  the 
practice  la  this  state,  that  parties  will  not 
ordinarily  be  heard  in  this  court  to  allege  er- 
ror until  it  has  been  first  presented  for  cor- 
rection to  tlie  court  In  which  It  occurred,  by 
motion  for  new  trial  or  other  proper  pro- 
ceeding. There  are  doubtless  some  necessary 
exceptions  to  a  stringent  enforcement  of  the 
rule,  as  where  the  applicant  has  had  no  Op- 
portunity to  present  the  objection  In  the  lower 
court  and  the  necessary  delay  would  l)e  high- 
ly injurious  to  bis  interests,  or  when  the  want 
of  Jurisdiction  Is  disclosed  on  the  face  of  the 
record  itself,  and  it  Is  obvious  from  the  whole 
proceedings  that  such  an  application  would 
tie  futile.  It  has  been  so  held  in  Missouri, 
for  instance  (St.  Louis  R.  R.  Co.  v.  Wear,  135 
Mo.  230,  30  S.  W.  357.  656,  33  L.  R.  A.  341; 
State  ex  rel.  v.  Hlrzel,  137  Mo.  435,  37  S.  W. 
921,  38  S.  W.  961),  although  In  that  state  it 
has  also  been  held  that  the  rule  is  inflexible 
that  the  inferior  court  must  be  asked,  in  some 
form,  to  refrain  from  proceeding  for  want  of 
Jurisdiction  before  an  application  for  prohi- 
bition will  be  entertained  by  a  court  of  super- 
visory authority  (Barnes  v.  Gottschalk,  3  Mo. 
App.  115;  State  ex  rel.  v.  Laughlln,  9  Mo. 
App.  488).  There  is  nothing  in  this  case  to 
excuse  the  failure  In  that  respect,  and  we 
must  presume  that  If  the  objection  to  the 
Jurisdiction  had  been  presented  to  the  court 
below,  it  would  have  refrained  from  the  pro- 
ceedings wherein  its  Jurisdiction  was  exceed- 
ed. State  ex  rel.  v.  Judge,  20  La.  Ann.  806. 
The  demurrer  will  be  sustained. 

KNIGHT  and  POTTER,  JJ.,  concur. 
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NICHOLS  V.  BOARD  OF  COM'RS  OF  WES- 
TON COUNTT  et  al. 

(Supreme  Court  of  Wyoming.    May  9,  1904) 

AFPEAI.  AND  KBBOfr— KRBOB  ON  FACE  OF  BECOBO 

—EFFECT. 

1.  Where  a  final  judgment  is  not  supported  by 
the  pleadings  or  findings,  it  may  be  reversed  and 
vacated  by  writ  of  error,  on  the  record  proper, 
without  any  bill  of  exceptions,  though  no  ex- 
ception was  taken  to  any  of  the  proceedings  or 
orders  of  the  court  below,  and  no  motion  was 
made  to  set  aside  or  modify  the  judgment. 

Error  to  District  Court,  Weston  County; 
Josepb  L.  StottB,  Judge. 

Action  by  M.  V.  Nichols  against  the  board 
of  county  commlssionerB  of  the  county  of 
Weston  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  brings  error.    Reversed. 

Gibson  Clark  and  S.  A.  Osbom,  for  plaintiff 
tn  error.  J.  A.  Van  Orsdel,  D.  A.  Fakler,  and 
Nicbols  &  Adams,  for  defendants  In  error. 

CORN,  C.  J.  This  suit  was  brought  l^ 
plaintiff  In  error  to  set  aside  a  sale  of  cer- 
tain dams  and  Irrigation  ditches  for  taxes 
claimed  to  be  due  to  Weston  county.  The  de- 
fendants answered,  flrst,  by  a  general  denial. 
For  a  second  defense  they  allege  that  "the 
county  treasurer  of  said  Weston  county  pro- 
ceeded to  advertise  the  property  In  contro- 
versy as  required  by  law,  and  the  defendant 
the  Kent-Bissell  Cattle  Company  were  the  pur- 
chasers thereof  for  value  and  in  good  faith, 
and  they  are  now,  and  ever  since  have  been, 
the  absolute  and  unqualified  owners  thereof." 
And  the  answer  concludes  with  the  prayer: 
"That  the  said  sale  be  approved  by  this 
court,  and  the  property  in  controversy  and 
the  title  thereto  be  quieted  in  the  defendant 
the  Kent-Bissell  Cattle  Company,  and  for 
such  other  and  further  relief  as  the  court 
may  deem  Just  and  proper  in  the  premises." 
Tbe  court,  upon  a  hearing,  found  that  the 
sale  for  taxes  was  regular  and  legal,  and 
vested  the  title  to  the  property  In  the  de- 
fendant cattle  company,  and  ordered  that 
the  sale  be  approved  and  the  title  quieted  In 
the  said  company.  No  exception  was  taken 
by  the  plaintiff  to  any  of  the  proceedings  or 
orders  of  the  court  below,  and  there  was  no 
motion  to  set  aside  or  modify  the  Judgment, 
but  the  case  is  before  us,  without  any  bill  of 
exceptions,  upon  the  record  prc^ter  of  the  dis- 
trict court. 

Plaintiff  in  error  urges  that  under  the 
pleadings  and  the  findings  of  the  court,  as 
set  forth  In  tbe  order  and  Judgment,  It  had 
no  Jurisdiction  or  power  to  render  any  Judg- 
ment against  the  plaintiff  other  than  to  dis- 
miss bis  petition  and  allow  costs  against  him 
in  favor  of  tbe  defendants,  and  that  the 
Judgment,  in  so  far  as  it  attempts  to  quiet 
the  title  of  the  company  to  the  property  and 
to  enjoin  plaintiff  from  making  any  claim 
thereto,  is  not  supported  by  the  pleadings  or 
the  findings  of  the  court,  and  should  be  re- 
.Tersed.    Defendants  In  error,  upon  the  other 


hand,  contend  that,  In  the  absence  of  any  bill 
of  exceptions  or  transcript  of  the  evidence, 
and  no  exception  noted  upon  the  record  to 
the  entry  of  Judgment  in  the  court  below, 
the  objection  will  not  be  heard  or  entertained 
In  the  first  instance  in  this  court.  It  is  not 
contended  by  defendants  in  error  that  the 
Judgment  Is  supported  by  the  pleadings  or 
the  findings,  but  the  case  Is  submitted  by 
them  upon  the  single  proposition  that,  in  the 
absence  of  any  sort  of  exception  by  the  plain- 
tiff In  the  court  below,  the  Judgment  Is  not 
before  this  court  for  review.  The  question 
is  scarcely  an  open  one  in  this  court.  The 
Supreme  Court  of  Ohio,  from  which  state  the 
provision  of  our  statutes  bearing  upon  the 
subject  of  exceptions  were  taken,  long  ago 
decided  that  "they  manifestly  relate  to  deci- 
sions which  are  made  by  the  court  upon 
questions  of  law  which  arise  during  the  prog- 
ress of  the  trial."  And  they  say  "these  pro- 
visions of  the  Code  do  not  relate  to  the  final 
Judgment  of  the  court,  which,  at  the  close  of 
the  trial,  definitely  fixes  the  rights  of  the  par- 
ties In  the  action.  The  Judgment  Is  not  prop- 
erly a  part  of  the  trial,  but  forms  the  sub- 
ject of  a  distinct  title  in  the  Code.  If  the 
record  shows  such  final  Judgment  to  be  er- 
roneous, It  Is  the  right  of  the  party  aggrieved 
to  have  it  reversed,  vacated,  or  modified,  on 
petition  in  error,  to  the  proper  reviewing 
court.  To  note  an  exception  to  a  final  Judg- 
ment, In  the  court  which  renders  it,  after  the 
controversy  Is  there  ended,  would  seem  to  be 
utterly  futile."  Com.  Nat.  Bank  v.  Bucking- 
ham, 12  Ohio  St.  402.  Other  states  adopting 
the  Ohio  Code  of  Procedure  have,  so  far  as 
we  have  been  able  to  ascertain,  all  adopted 
this  view  of  the  meaning  of  these  provisions. 
Welton  V.  Beltezore,  17  Neb.  399,  23  N.  W.  1; 
Black  V.  Winterstoin,  6  Neb.  225;  Koehler  v. 
Ball,  2  Kan.  169,  83  Am.  Dec.  451;  Lender 
V.  Caldwell,  4  Kan.  346;  Wilson  v.  Fuller,  9 
Kan.  176;  Wood  v.  Nlcolson,  43  Kan.  462,  23 
Pac.  587.  In  the  last-named  case  the  plain- 
tiff obtained  Judgment  quieting  his  title  un- 
der a  tax  deed.  The  defendant  did  not  pre- 
serve any  exception  and  did  not  appear  or 
answer  in  the  lower  court,  but  took  the  case 
to  the  Supreme  Court,  alleging  that  the  pe- 
tition did  not  state  facts  sufllclent  to  consti- 
tute a  cause  of  action  against  her.  The  Su- 
preme Court  fotmd,  upon  an  examination  of 
the  record,  that  the  petition  was  fatally  de- 
fective, and  reversed  the  Judgment.  The 
court  say:  "Any  material  error  apparent  In 
the  final  judgment  of  a  district  court  may  be 
corrected  by  proceedings  in  error  hi  this 
court,  although  no  exception  was  taken  by 
tbe  party  complaining,  and  no  appearance 
by  him  at  the  trial  and  Judgment,  and  no  mo- 
tion made  to  set  aside  the  Judgment."  And 
the  Supreme  Court  of  this  territory,  prior  to 
the  adoption  of  the  Ohio  Code  in  this  juris- 
diction, decided  the  point  In  the  same  way, 
citing  Ins.  Co.  v.  Piaggio.  16  Wall.  378,  21  L. 
Ed.  358,  Mitchell  v.  Anderson,  1  Hill  (S.  C.> 
09,   26  Am.   Dec.   158,   and   McNamara   T,. 
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O'Brien,  2  Wyo.  441.  These  authorities  are 
applicable  to  the  case  under  consideration, 
and  we  think  they  are  binding  upon  this 
court. 

Counsel  for  defendants  In  error,  however, 
referring  to  8  Ency.  PI.  &  Pr.  287,  and  the 
cases  there  cited,  maintain  that  the  Supreme 
Court  of  the  United  States  and  the  courts  of 
24  of  the  states  establish  a  different  rule. 
But  this  is  a  misconception  of  the  decisions. 
It  is  true  that  matters  occurring  in  the  trial, 
not  vital  to  the  question  of  Jurisdiction  or 
the  foundation  of  right,  and  not  In  the  record 
proper,  will  not  be  noticed  by  the  reviewing 
court  unless  they  are  excepted  to  at  the  time 
and  brought  into  the  record  by  a  bill  of  ex- 
ceptions. They  are  presumed  to  have  been 
waived.  But  error  of  a  substantial  kind  ap- 
pearing upon  the  face  of  the  record  proper  Is 
error  in  law,  and  will  be  corrected  by  the 
reviewing  court  without  any  exception  hav- 
ing been  taken,  and,  of  course,  no  bill  of  ex- 
ceptions is  necessary  to  bring  such  matters 
Into^  the  record.  Andrews'  Stephen's  Plead- 
ing, 204.  This  principle  is  repeated  over  and 
over  again  by  the  Supreme  Court  of  the  Unit- 
ed States.  In  Siacum  v.  Pomery,  6  Cranch, 
221,  3  Lk  Ed.  204,  the  court  found  that  the 
omission  of  a  certain  averment  was  fatal  to 
the  declaration,  and  they  say:  "Had  this  er- 
ror been  moved  in  arrest  of  Judgment,  It  is 
presumable  the  Judgment  would  have  been 
tirrested;  but  It  is  not  too  late  to  allege  as 
error,  in  this  court,  a  fault  In  the  declaration, 
which  ought  to  have  prevented  the  rendition 
of  a  Judgment  in  the  court  below."  In  Ben- 
nett V.  Butterworth,  11  How.  676,  13  L.  Ed. 
859,  the  verdict  was  held  not  to  support  the 
Judgment,  and  the  court  say:  "As  these  er- 
rors are  patent  upon  the  record,  they  are 
open  to  revision  here,  without  any  motion  in 
arrest  of  Judgment  or  exception  taken  in  the 
district  court."  Suydam  v.  Williamson,  20 
How.  433,  1.J  I-.  Ed.  978;  Pomeroy  v.  Bank, 

I  Wail.  «(X>,  17  L.  Ed.  638;  Rogers  v.  Bur- 
lington, 3  Wall.  661,  18  L.  Ed.  79;  Thomp- 
son V.  R.  R.  Co.,  6  Wall.  137,  18  L..  Ed.  765; 
Ky.  Life  Ins.  Co.  v.  Hamilton,  63  Fed.  93, 

II  C.  C.  A.  42. 

The  rule  is  the  same  In  all  the  states  whose 
decisions  we  have  examined.  In  Pennsylva- 
nia it  is  said:  "Where  the  defect  appears  on 
the  face  of  the  declaration,  it  is  the  settled 
law  that  a  court  of  error  is  bound  to  notice 
it."  Maher  v.  Ashmead,  30  Pa.  344,  72  Am. 
Dec.  708;  Fritz  v.  Hathaway,  135  Pa.  274,  19 
Atl.  1011.  In  Michigan  it  Is  said:  "When 
the  only  error  alleged  Is  that  the  finding  of 
facts  does  not  support  the  judgment  render- 
ed, no  exceptions  are  necessary,  as  the  find- 
ing itself  becomes  a  part  of  the  record,  which 
thus  presents  the  question  as  fully  as  it  could 
be  presented  by  exceptions."  R.  R.  Go.  v. 
Byerly,  13  Mich.  442;  Trudo  v.  Anderson,  10 
Mich.'  36.1,  81  Am.  Dec.  795;  Peck  v.  Bank, 
51  Mich.  359,  16  N.  W.  681,  47  Am.  Rep.  577. 
The  Missouri  court  say:  "It  is  well  settled 
In  this  state  that  this  court  will  reverse  a 


Judgment  obtained  on  a  petition  which  fails 
to  state  a  cause  of  action,  though  no  objee- 
tion  was  made  thereto  in  the  lower  court." 
State  ex  rel.  v.  Hoyt,  123  Mo.  357,  27  S.  W. 
.S82;  Childs  r.  R.  R.,  117  Mo.  414,  23  S.  W. 
373.  And  this  is  the  established  rule.  Thorn- 
ton v.  Brady,  100  N.  C.  38,  5  S.  E.  910;  Koch 
T.  Hubbard,  85  111.  53;  BIssell  v.  City,  6  Tex. 
54;  Parker  v.  Bond,  5  Mont.  1,  1  Pac.  209; 
Holt  v.  Van  Epps,  1  Dak.  206,  46  X.  W.  689; 
Ford  V.  Booker,  53  Ind.  395;  Evans  t.  Igle- 
hart  6  Gill  &  .1.  199.  It  Is  scarcely  necessary 
to  say  that  when  the  pleading  relied  upon  to 
support  the  Judgment  is  a  cross-petition,  or 
an  answer  in  the  nature  of  a  cross-petition, 
the  application  of  the  principle  Is  the  same. 
The  Judgment  will  be  reversed  and  vacated, 
and  the  cause  remanded  for  such  further  pro- 
ceedings in  the  court  below  as  may  be  prop- 
er upon  the  record. 
Reversed  and  remanded. 

KNIGHT  and  POTTER,  JJ.,  concur. 


liETHBRIDGB  v.  LAUDER. 
(Supreme  Court  of  Wyoming.    May  9,  1904.) 

COUHTS — DI8TB1CT  COURT — JURISDICTION — PRO- 
BATE PB0CEEDIN08  —  COLLATERAL  ATTACK  — 
JURISDICTIONAL  RECITALS  —  NECESSITY — AP- 
POINTMENT OF  SPECIAL  ADMINISTRATOR — PRE- 
SUMPTIONS—CONSENT  OP  ADMINISTRATRIX— 
BIOUT  TO  COMPLAIN. 

1.  A  coadministrator  maj-  be  appointed  to  act 
with  the  administratrix,  with  the  consent  of  the 
latter. 

2.  The  fact  that  a  coadministrator,  appointed 
to  act  with  an  administratrix,  is  misnamed  "spe- 
cial administrator,"  does  not  vitiate  his  appoint- 
ment. 

3.  In  the  absence  of  a  bill  of  exceptions,  er- 
rors assigned  in  the  appointment  of  a  special 
administrator  must  be  sustained,  if  at  all,  on 
the  record. 

4.  Const,  art.  5,  I  10,  makes  the  district  court 
a  court  of  record  with  ori^nal  jurisdiction  at 
law,  in  equity,  and  in  criminal  cases,  and  also 
as  to  all  matters  of  probate.  Rev.  St.  1899,  S 
4531,  vests  in  such  court  exclusive  jurisdiction 
of  all  probate  matters.  Section  4.^42  declares  it 
unnecessary  for  orders  and  decrees  of  the  dis- 
trict court  in  probate  proceedings  to  recite  the 
existence  of  facts,  or  the  performance  of  acts 
upon  which  its  jurisdiction  depends.  Hctd,  that 
the  presumption  of  regularity  of  proceedings  of 
tlie  district  court  applies  to  its  proceedings  in 
probate  matters. 

5.  Under  Rev.  St.  1899,  f  4542,  providing  that 
the  orders  and  decrees  of  the  district  court  in 
probate  proceedings  need  not  recite  the  jurisdic- 
tional facts,  it  will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  the  facts  au- 
thorized the  district  court,  in  administration  pro- 
ceedings, to  appoint  a  special  administrator,  al- 
though the  order  granting  letters  of  special  ad- 
ministration did  not  show  the  removal,  suspen- 
sion, or  resignation  of  the  prior  administrator. 

6.  Where  a  special  administrator  was  appoint- 
ed with  the  consent  and  in  the  presence  of  the 
original  administratrix,  who  was  the  only  party 
interested,  and  represented  in  herself  and  as 
guardian  all  the  heirs  of  the  estate,  the  rights  of 
creditors  not  being  involved,  she  could  not  com- 
plain of  the  appomtment  of  such  administrator 
on  the  ground  that  there  was  no  vacancy  in  the 

1*  1.  See  Exerutors  and  Administrators,  toL  22. 
Cent.  Dig.  {  130. 
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•dmlntstntHoB,  as  she  liitd  never  been  removed 
from  the  office  of  administratrix. 

7.  Where,  on  the  allowance  of  an  administra- 
tor's accounts,  the  balance  in  bis  hands  was  or- 
dered paid  to  the  person  who,  individually  and 
as  guardian,  was  entitled  thereto,  and  such  pay- 
ment was  made,  it  would  be  presumed  that  till 
debts  of  the  estate  had  been  settled. 

Error  to  District  Conrt,  Uinta  County;  Da* 
Tld  H.  Craig,  Judge. 

Judicial  settlement  of  tbe  accounts  of  Wil- 
liam Lauder,  special  administrator  of  tlie  es- 
tate of  William  Lethbrldge,  deceased.  There 
■was  a  Judgment  approving  the  accounts,  and 
Louisa  J.  Lethbridge,  originally  appointed  as 
administratrix,  brings  error.    Affirmed. 

J.  H.  Ryckman,  for  plaintiff  in  error.  Hamm 
4k  Arnold,  for  defendant  in  error. 

POTTER,  J.  Louisa  3.  Lethbridge  seeka 
on  error  the  reversal  of  a  Judgment  of  tbe 
district  com-t  approving  the  accounts  of  Wil- 
liara  Lauder  as  special  administrator  of  the 
estate  of  William  Lethbridge,  deceased,  and 
particularly  tbe  allowance  of  fees  and  commis- 
sions of  said  Lauder  for  his  services  and  cer- 
tain disbursements  for  attorney's  fees.  Tbe 
sole  ground  upon  which  the  allowances  were 
or  are  opposed  is  that  Lauder's  appointment 
-was  made  without  Jurisdiction,  for  the  al- 
leged reason  ttiat  at  the  time  of  his  appoint- 
ment there  was  not  a  vacancy  In  the  admin- 
istration of  said  estate.  It  is  contended  that 
Mrs.  Lethbridge,  the  plaintiff  in  error,  who 
had  been  originally  appointed  as  administta- 
trlz,  was  never  removed  from  that  office. 

Tbe  papers  before  us  disclose  the  facta  of 
the  case  to  be  as  follows:  William  Letb- 
bridge  died  intestate  while  a  resident  of  Uinta 
county,  in  this  state,  in  18&4,  leaving  sorrly- 
ing  bim  as  his  sole  heirs  his  widow,  Louisa 
J.  I>ethbridge,  and  some  minor  children.  The 
said  Louisa  J.  Lethbridge  and  one  James  Bur- 
dett  were  appointed  to  Jointly  administer  up- 
on the  estate.  They  continued  to  act  until 
September,  1898.  Tbe  only  report  made  by 
either  of  tbem  that  is  before  us  was  filed  in 
A^H,  1805.  and  signed  by  them,  and  it  Is 
tlierein  stated  ttiat  Mrs.  Lethbridge  and  fam- 
ily bad  removed  to  Ogden,  in  the  state  of 
Utah.  It  appears  that  on  or  about  Septem- 
ber, 1888,  said  Burdett^  at  least,  made  a  re- 
port, and  asked  to  be  discharged;  but  tliat 
report  Is  not  contained  among  tbe  papers 
here.  On  September  15,  1898,  Mrs.  Leth- 
bridge signed  and  filed  a  peUtlon  praying  the 
appointment  of  William  Lauder,  the  defend- 
ant In  error,  as  guardian  of  her  minor  chil- 
dren. In  that  petition  it  was  set  forth  that 
said  minor  children  were  all  residents  of  the 
state  of  Utah,  and  had  no  relatives  in  Uinta 
county,  this  state.  Whether  any  order  was 
made  upon  that  petition  we  are  not  properly 
Informed.  But  it  appears  by  a  report  made 
by  Lauder  in  August,  1002,  that  be  under- 
stood, and  he  so  states,  that  an  order  was 
made  on  the  date  of  the  filing  of  the  petition 
appointing  him  as  such  guardian,  but  that; 


not   understanding  that  tbe  order  had   rs- 
quired  the  execution  of  a  hond  by  him  as 
guardian,  that  duty  had  been  neglected.    It 
also  appears  tliat  Mrs.   Lethbridge  was  ap- 
pointed guardian  of  said  children  in  Decem- 
ber, 1898,  by  the  court  in  tbe  state  of  Utah, 
where  she  and  the  children  resided.    On  Sep- 
tember 24,  1888,  said  Lauder  filed  a  petition 
asking  his  appointment  as  special  adminis- 
trator of  the  estate  of  William  Lethbridge, 
deceased,  for  the  purpose  of  assisting  in  cIoh- 
ing  up  the  affairs  of  said  estate,  collecting  the 
moneys  due,  disposing  of  property,  and  pay- 
ing the  sums  collected  to  Louisa  Lethbridge. 
guardian  of  said  minor  heirs,  for  them  and 
for  herself.    It  was  set  forth  in  that  petition 
that  James  Burdett,  one  of  the  original  ad- 
ministrators, had  applied  for  an  order  dis- 
charging Iiim,  and  that  there  was  an  unad- 
mlnistered  estate  amounting  to  $3,025,  con- 
sisting in  part  of  an  indebtedness  due  to  the 
estate  from  said  Burdett,  and  that  there  was 
no  resident  administrator  to  take  charge  of 
the  same.    Thereupon,  on  the  same  date,  let- 
ters of  special  administration  were  issued  to 
Iilm,  the  same  reciting  tliat  James  Burdett 
bad  filed  his  report  and  asked  to  be  dischar- 
ged.   On  tbe  same  date  an  order  of  the  Judge 
was  entered  appointing  said  Lauder  special 
administrator  for  the  purpose  of  assisting  in 
closing  up  the  affairs  of  said  estate,  and  es-. 
pecially  for  the  purpose  of  collecting,  receipt- 
ing for,  and  paying  to  Louisa  Lethbridge  tbe 
sum  of  $1,800,  due  the  estate  from  James  Bur- 
dett, and  taking  the  receipt  therefor  of  said 
Louisa  Lethbridge,  administratrix  and  guard- 
ian, and  filing  the  same  with  the  court,  and 
to  collect  another  debt  therein  stated;  also  to 
dispose  of  any  real  estate  belonging  to  the 
estate  as  may  be  ordered  by  the  court    On 
the  same  date,  September  24,  1888,  the  court 
entered  another  order  reciting  that  James  Bur- 
dett was  owing  tbe  estate  $2,240,  and  that 
an  agreement  liad  been  made  l>etween  him  and 
Louisa   J.    Lethbridge,    whereby   he   was   to- 
make  a  cash  payment  of  $1,600,  and  give  his 
note  for  $300;    that  tlie  court  deemed  sucb- 
settiement  to  the  best  interest  of  tbe  estate; 
that  said  Burdett  bad  paid  said  $1,500  to  the 
derk  of  court,  and  made  his  note  for  $300, 
payable  to  William  Lander,  as  special  admin- 
istrator of  the  said  estate;    and  that  all  of 
said  things  were  agreed  to  by  said  Burdett 
and  said  Louisa  J.  Lethbridge;    and  it  was 
thereupon  ordered  that  the  clerk  pay  to  said 
louder,  as  special  administrator,  the  $1,500- 
aforesaid,  and  deliver  him  said  note,  and  that 
thereupon  said  Burdett  should  be  released  from 
any  liability  on  said  indebtedness.    Whether 
any  other  order  was  entered  regularly  dls> 
charging  Burdett  as  administrator  does  not 
appear.    No  complaint,  however,  is  made  by 
plaintiff  In  error  on  that  ground.    It  is  dear 
that  he  did  not  continue  to  act    Lander  qual- 
ified under  his  appointment  as  special  admin- 
istrator by  taking  tbe  required  oath  and  giving 
bond  on  the  date  of  his  appointment,  and  evi- 
dently  continued  to  act  until  he  filed  Um 
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final  report  In  August;  1902,  to  tbe  allowance 
of  which  the  exceptions  now  before  us  were 
interposed.  Those  exceptions  were  to  the 
effect  that  Lauder  was  not  special  adminis- 
trator, and  that  his  pretented  appointment 
was  void  for  the  sole  reason  already  stated, 
viz.,  that  Mrs.  Lethbridge  bad  not  been  re- 
moved as  administratrix.  The  exceptions 
were  heard  by  the  court  and  overruled,  and 
the  report  and  accounts  of  the  special  adminis- 
trator were  approved-  It  appears  that  he 
had  made  at  least  one  other  report,  viz.,  in 
18!^;  and  it  is  not  shown  that  any  objections 
were  then  or  at  any  time  interposed  to  that 
report.  A  number  of  receipts  given  by  Mrs. 
Lethbridge  to  lAuder,  as  special  administra- 
tor aforesaid,  for  money  turned  over  to  her 
by  him,  were  returned  by  him  to  the  court 
as  vouchers;  and  among  them  Is  one  dated 
December  20,  1808,  acknowledging  the  receipt 
of  $477.25  from  "W.  Lauder,  special  ndminis- 
trator  of  the  estate  of  William  Lethbridge, 
deceased,"  signed  by  Mrs.  Lethbridge  for 
herself  and  as  guardian  of  the  persons  and  es- 
tates of  her  minor  children.  It  Is  unneces- 
sary to  specify  the  other  similar  receipts. 
There  are  several  of  them,  dated  during  1901 
and  1002.  And  among  the  vouchers  apiiears 
a  letter  from  Mrs.  Lethbridge,  dated  Decem- 
ber 16,  1001,  addressed  to  Mr.  Lauder,  re- 
questing him  to  pay  a  certain  sum  of  money 
to  a  mercantile  Arm  in  Evanston,  Uinta  coun- 
ts', for  goods  that  they  had  sent  to  her.  She 
also  inquired  in  that  letter  whether  Mr.  Mur- 
ray had  done  anything  "in  regard  to  that 
money"— Murray  being  the  name  of  the  oth- 
er debtor  of  the  estate  mentioned  in  the  or- 
der appointing  Louder  as  special  adminis- 
trator. 

There  Is  no  bill  of  exceptions,  and  hence 
what  evidence  was  heard  by  the  court,  if 
any,  in  disimsing  of  the  objection  to  I^auder's 
report  and  account  is  not  disclosed.  The 
matter  before  us  is  submitted  entirely  upon 
certain  papers  filed  and  orders  entered  in  the 
matter  of  the  administration  of  said  estate. 
There  is  no  showing  whatever  that  until  tlie 
coming  in  of  the  final  report  in  August,  1902, 
Mrs.  Lethbridge,  or  any  other  person,  objected 
to  Lauder's  appointment,  or  to  any  of  his 
acts  as  special  administrator.  On  the  con- 
trary, it  is  clear  that  Mrs.  Lethbridge,  both 
on  her  own  behalf  and  as  guardian  of  the 
other  hrfrs.  acquiesced  in  I^auder's  acting  un- 
der his  apiK>intment  for  the  period  of  four 
years  intervening  between  his  appointment 
and  final  report,  and  that  she  recognized  his 
authority.  'iTiere  is  also  strong  ground  for 
believing  that  she  consented  to  his  appoint- 
ment. The  order  of  the  court  has  l)een  refer- 
red to  confirming  a  settlement  of  Burdett's 
indebtedness  to  the  estate,  which  recited  that 
the  matters  therein  set  out  were  agreed  to 
by  Mrs.  Lethbridge,  and  one  of  those  mat- 
ters was  that  the  note  for  the  deferred  pay- 
ment was  made  to  Lauder  as  special  admin- 
istrator. And  again,  there  is  not  the  slightest 
Indication  that  after  the  appointment  of  Lau- 


der Mrs.  Lethbridge  acted  in  any  manner,  or 
exercised  any  authority,  or  attempted  to  do  so, 
or  claimed  the  right  to  act  as  administratrix 
of  the  estate.  It  is  true  that  she  is  referred 
to  in  one  of  the  orders  of  September  24,  18US, 
as  administratrix,  but  that  might  have  in- 
tended to  refer  to  her  appointment  in  that  ca- 
pacity in  the  state  of  Utah  or  some  other  Ju- 
risdiction. 

If  it  was  the  Intention  to  appoint  Lauder 
in  Burdett's  place,  we  are  not  aware  of  any 
rule  that  would  have  prevented  his  appoint- 
ment as  coadministrator  with  Mrs.  Leth- 
bridge, with  her  consent.  In  such  case  the 
fact  that  he  was  misnamed  "special  adminis- 
trator" would  not,  we  tblnlc,  have  been  so 
material  as  to  vitiate  the  appointment  But 
let  the  case  be  considered  upon  the  theory 
that  the  appointment  of  Lauder  was  strictly 
that  of  a  special  administrator.  The  fact 
that  the  appointment  was  made  upon  the  pe- 
tition of  Lauder  bims^  is  not,  we  think,  of 
much  consequence.  It  appears  that  be  re- 
garded himself  as  guardian  of  the  minor 
heirs,  and  in  tliat  capacity  be  was  interested 
in  a  proper  administration  of  the  estate;  and, 
as  Mrs.  Lethbridge  had  but  a  few  days  pre- 
viously suggested  his  appointment,  we  are 
Inclined  to  view  the  proceeding  as  the  result 
of  an  understanding  between  them.  At  any 
rate,  she  did  not  then  object  to  his  right  to 
file  the  petition.  In  the  absence  of  a  bill  of 
exceptions  the  error  assigned  must  be  sus- 
tained, if  at  all,  upon  the  record.  It  is  re- 
quired by  statute  that  the  piaintifF  In  error 
shall  cause  to  be  transmitted  to  this  court,  by 
making  proper  application  to  this  court  for 
an  order  therefor,  all  sncb  original  papers 
in  the  case,  and  a  transcript  of  all  such  jour- 
nal entries,  as  he  may  desire,  and  as  may  be 
necessary  to  exhibit  the  error  complained  of. 
Laws  1901,  p.  5,  c.  3,  S  1.  Certain  papers  and 
entries  were,  in  the  manner  prescribed, 
brought  into  the  record  here;  and  on  request 
of  defendant  in  error  a  number  of  other  pa- 
pers and  entries  deemed  essential  to  a  con- 
sideration of  the  case  have  been  also  trans- 
mitted to  this  court,  and  filed  in  this  pro- 
ceeding. It  does  not  appear  that  the  rec- 
ord thus  made  up  in  this  court  comprises 
all  the  papers  filed  or  the  orders  made  or 
entered  in  the  court  below  In  the  matter 
of  said  estate.  The  clerk's  certificate  au- 
thenticates those  that  are  here  as  merely 
all  those  that  have  been  demanded.  Nei- 
ther is  there  any  aflSrmative  showing  that 
Mrs.  Lethbridge  was  not  removed  or  super- 
seded in  her  functions  or  office  as  adminis- 
tratrix. Hence,  for  all  that  the  papers  and 
orders  disclose,  she  may  have  resigned  or 
been  removed  or  suspended;  and  ample 
ground  therefor  appears,  since  she  had  re- 
moved from  the  state  several  years  before 
Lauder  was  appointed,  and  continued  to  re- 
main a  nonresident.  And,  moreover,  her  fail- 
ure to  act  as  administratrix,  or  attempt  to. 
do  so,  or  to  object  to  the  appointment  of  an- 
other, might  authorize  the  inference.  If  nee- 
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essary,  that  she  had  been  removed  or  had  re- 
signed. 

It  Is  not  the  duty  o(  the  appellate  court  to 
presume  error  on  the  part  of  the  district 
court,  or  that  such  court  acted  in  excess  of 
its  Jurisdiction.  The  district  court  is  a  court 
of  general  Jurisdiction.  It  is  a  court  of  rec- 
ord, exercising  original  Jurisdiction  both  at 
law  and  In  equity  as  well  as  in  all  criminal 
cases,  and  also  as  to  all  matters  of  probate. 
Const,  art.  5,  i  10.  And  the  statute  rests  In 
such  court  exclusive  Jurisdiction  of  all  mat- 
ters relating  to  the  probate  and  contest  of 
wills,  the  granting  of  letters  testamentary 
and  of  administration,  and  the  settlement 
and  distribution  of  the  estates  of  decedents. 
Rev.  St.  1899,  i  4531.  And,  recognizing  the 
character  of  that  court  as  a  court  of  superior 
Jurisdiction,  the  statute  declares  it  unneces- 
sary for  its  orders  and  decrees  In  probate  pro- 
ceedings to  recite  the  existence  of  facts  or 
the  performance  of  acts  upon  which  the  Ju- 
risdiction of  the  court  or  Judge  may  depend, 
and  that  all  orders  and  decrees  shall  be  en- 
tered at  length  on  the  proper  Journal  of  the 
court.  Rev.  St.  1800,  g  4542.  There  is  no 
reason,  therefore,  why  the  presumption  that 
applies,  upon  collateral  attacli,  as  to  the 
regularity  of  the  proceedings  of  that  court  In 
other  cases,  should  not  apply  with  equal 
force  to  its  proceedings  In  probate  matters. 
Since  probate  Jurisdiction  is  by  our  Consti- 
tution and  statutes  vested  in  the  district 
court,  it  Is  not  necessary  to  consider  the  char- 
acter of  the  Jurisdiction  generally  of  specially 
created  probate  courts.  But  it  may  be  said 
that  by  the  great  weight  of  authority  in  this 
country  such  courts  are  not  regarded  as 
courts  of  limited  Jurisdiction,  so  as  to  ren- 
der their  decrees  open  to  collateral  attack. 
It  is  quite  generally  held  that  a  decree  of 
such  courts  cannot  be  attacked  collateral- 
ly for  want  of  Jurisdiction  unless  the  same 
appears  on  the  face  of  the  proceedings,  or 
because  of  any  error  or  irregularity;  but  the 
decree,  if  not  totally  void,  is  conclusive  on 
collateral  attack  so  long  as  it  remains  In 
force.  11  Ency.  L.  (2d  Ed.)  785.  and  cases 
cited;  Johnson  r.  Beazley,  65  Mo.  250,  27 
Am.  Rep.  276;  1  Woerner  on  Law  of  Admin- 
istration, {  145.  Judge  Woerner  says:  "If 
it  be  found  that  the  tribunal  is  one  compe- 
tent to  decide  whether  the  facts  in  any  given 
matter  confer  Jurisdiction,  it  follows  with  in- 
exorable necessity  that,  If  it  decides  that  it 
has  Jurisdiction,  then  its  Judgments  within 
the  scope  of  the  subject-matter  over  which 
its  authority  extends,  in  proceedings  follow- 
ing the  lawful  allegation  of  circumstances 
requiring  the  exercise  of  its  power,  are  con- 
clusive against  all  the  world,  unless  reversed 
on  appeal  or  avoided  for  error  or  fraud  In  a 
direct  proceeding.  It  matters  not  how  erro- 
neous the  Judgment.  Being  a  Judgment,  It  is 
the  law  of  that  case,  pronounced  by  a  tri- 
bunal created  for  that  purpose.  To  allow 
such  Judgment  to  be  questioned  or  Ignored 
collaterally  would  be  to  ignore  practically, 


and  logically  to  destroy,  the  court.  And  it 
la  not  necessary  that  the  facts  and  circum- 
stances upon  which  the  Jurisdiction  depends 
shall  appear  upon  the  face  of  their  proceed- 
ings, because,  being  competent  to  decide,  and 
having  decided,  that  such  facts  exist  by  as- 
suming the  Jurisdiction,  this  matter  is  adju- 
dicated, and  cannot  be  collaterally  question- 
ed." It  is  clear  that  the  order  granting  let- 
ters of  special  administration  cannot  be  held 
void  in  a  collateral  proceeding  because  it 
does  not  show  the  removal,  suspension,  or  res- 
ignation of  the  prior  administrator.  In  ad- 
dition to  the  general  presumption  of  regulari- 
ty attaching  to  the  orders  of  the  court,  the 
statute  expressly  dispenses  with  the  necessi- 
ty of  a  showing  of  facts  essential  to  Jurisdic- 
tion by  recital  In  the  order  or  decree.  Rev. 
St  1899,  i  4542;  Green's  Adm'r  y.  Scarbor- 
ough, 49  Ala.  137.  And,  in  the  absence  of 
showing  to  the  contrary.  It  must  be  presum- 
ed that  the  facts  existed  authorizing  the 
court  to  appoint  the  special  administrator. 
Green's  Adm'r  v.  Scarborough,  supra;  Rog- 
ers V.  Johnson,  125  Mo.  202,  28  S.  W.  635; 
Cakes  V.  Estate  of  Buckley,  49  Wis.  692,  0 
N.  W.  321;  Steen,  Adm'r,  v.  Bennett,  24  Vt. 
303;  Willis  T.  Ferguson,  59  Tex.  172;  Gray, 
Adm'r,  v.  Harris,  43  Miss.  421.  It  follows 
that,  if  the  various  papers  brought  up  in  this 
case  upon  the  mere  certificate  of  the  clerk 
that  they  were  filed  in  the  administration 
proceedings  from  time  to  time  may  be  prop- 
erly considered  by  us,  without  a  bill  of  ex- 
ceptions, or  any  showing  that  they  were  em-' 
ployed  in  evidence  on  the  bearing  of  the  ob- 
jections to  the  administrator's  final  report 
and  account,  neither  such  papers  nor  any  of 
the  orders  before  us  disclose  affirmatively 
that  Mrs.  Lethbrldge  had  not  resig^ned,  or 
had  not  been  removed  or  suspended.  But  we 
think  they  do  show,  if  not  conclusively,  at 
least  by  very  strong  inference,  that  the  ap- 
pointment of  Lauder  was  made  with  the  con- 
sent and  in  the  presence  of  Mrs.  Lethbrldge; 
and  as  she  was  and  is  the  only  party  Interest- 
ed, representing  In  herself  and  as  guardian 
all  the  heirs  of  the  estate,  and  having  also 
been  the  administratrix,  and  the  rights  of 
creditors  not  being  Involved,  she  Is  not  In  a 
position  to  complain  of  such  appointment  on 
the  grounds  alleged.  Oakes  v.  Estate  of 
Buckley,  49  Wis.  592,  6  N.  W.  321.  Upon  the 
allowance  of  the  administrator's  account  the 
balance  in  his  hands  was  ordered  paid  to  Mrs. 
Lethbrldge,  and  that  was  done,  and  it  is 
therefore  to  be  presumed  that  all  debts  of 
the  estate  had  been  settled.  It  would  seem 
most  unjust  and  unreasonable  to  permit  the 
plaintiff  in  error,  after  consenting  to  the  ap- 
pointment, and  acquiescing  therein  for  four 
years,  until  the  affairs  of  the  estate  were 
settled,  to  defeat  the  allowance  of  a  reason- 
able amount  to  the  administrator  for  his 
services  upon  the  sole  ground  set  up  in  her 
protest 

We  have  not  considered,  and  do  not  de- 
cide, whether  the  objections  filed  by  plaintiff 
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In  error,  or  what  papers,  If  any,  previously 
filed  In  the  administration  proceedings,  are, 
In  the  absence  of  a  bill  of  exceptions,  part 
of  the  record  on  proceedings  In  error  insti- 
tuted upon  the  overruling  of  the  objections 
of  plaintiff  in  error  to  the  allowance  of  the 
accounts  of  the  administrator.  The  point 
was  not  presented  or  discussed  by  counsel, 
and  the  plaintiff  in  error  is  not  prejudiced  by 
a  consideration  of  all  the  papers  that  have 
been  submitted. 
The  judgment  will  be  affirmed.    Affirmed. 

CORN,  C.  J.,  and  KNIGHT,  J.,  concur. 


STATE  V.  OliESON. 
(Supreme  Court  of  Washington.    May  3,  1904.) 

OFFENSE  BT  BANKER  —  BECEIVING  DEPOSrr — 
KNOWLEDOE  OF  INSOLVENCY— CONSTITUTION- 
AL LAW  —  INFORMATION  AND  PROOF — VA- 
RIANCE— STATUTE. 

1.2  Ballinger'8  Ann.  Codes  &  St.  {  7121, 
making  banlcing  officera  criminally  liable  for  re- 
ceiving deposits  after  linowledge  of  insolvency 
of  the  bank,  is  not  in  violation  of  Const,  art.  12, 
i  12,  providing  that  any  officer  of  a  banlcing  in- 
stitution who  shall  receive  or  assent  to  the  re- 
ception of  deposits  after  he  shall  have  Isnowl- 
edge  of  the  fact  that  such  banking  institution  is 
insolvent  or  in  failing  circumstances  shaii  be  in- 
dividually responsible  for  deposits  so  received. 

2.  Where  an  information  charged  an  officer  of 
a  bank  with  receiving  a  deposit,  after  knowledge 
at  the  fact  that  the  bank  was  insolvent,  from  the 
Byron  Grocery  Company,  a  corporation,'"  and 
the  proof  showed  that  the  deposit  was  made  by 
a  partnership  known  as  Byron  &  Sbumn-ay,  and 
that  tlie  corporation  named  in  the  information 
was  not  in  existence  at  the  time  the  deposit  was 
made,  the  variance  is  fatal  to  a  conviction,  not- 
withstanding 2  Ballinger's  Ann.  Codes  &  St.  $ 
084(),  providing  that  when  a  crime  involves  the 
commission  or  attempt  to  commit  a  private  in- 
jury, and  is  descriljed  with  sufficient  certainty 
in  other  respects  to  identify  the  act,  an  errone- 
ous allegation  as  to  the  person  injured  is  not 
material. 

Appeal  from  Superior  Court,  Whatcom 
County;   Jeremiah  Neterer,  Judge. 

Frank  Oleson  was  convicted  of  receiving 
a  deposit  in  an  insolvent  hank  of  which  he 
was  cashier,  knowing  the  bank  to  be  In- 
solvent, and  appeals.    Reversed. 

Harry  Fairchild  and  Morris  &  Southard, 
for  api)ellant.  Parker  Ellis,  A.  E.  Mead,  and 
John  B.  Hart,  for  the  State. 

MOUNT,  J.  Appellant  was  convicted  by  a 
jury  in  the  court  below  under  an  information 
charging  him  with  receiving  a  certain  deiwsit 
In  an  insolvent  bank  of  which  be  was  cash- 
ier, knowing  the  bank  to  be  Insolvent.  Ap- 
pellant insists,  first,  that  the  statute  under 
which  the  Information  was  filed  is  unconsti- 
tutional because  the  Constitution,  in  terms, 
provides  that  an  officer  receiving  such  deposit 
shall  be  individually  resjionsible  therefor, 
and  therefore  by  Implication  prevents  the 
Legislature  from  making  the  act  criminal. 
The  statute  ia  as  foHows:    "Any  president. 


director,  manager,  cashier  or  other  officer  of 
any  banking  institution  w^ho  shall  receive  or 
assent  to  the  reception  of  deposits  after  be 
shall  have  knowledge  of  the  fact  that  such 
banking  institution  is  Insolvent  or  in  failing 
circumstances,  shall  be  guilty  of  felony  and 
punished  as  hereinafter  provided."  Section 
7121,  2  Ballinger's  Ann.  Codes  &  St.  The 
Constitution  provides  as  follows:  "Any  presi- 
dent, director,  manager,  cashier,  or  other 
officer  of  any  banking  institution,  who  shall 
receive  or  assent  to  the  reception  of  deposits 
after  he  shall  have  knowledge  of  the  fact 
that  such  banking  institution  is  insolvent  or 
in  failing  circumstances,  shall  be  individual- 
ly responsible  for  such  deposits  so  received." 
Section  12,  art.  12,  Const.  This  court,  in 
State  ex  rel.  Murphy  v.  McBride,  29  Wash. 
335,  70  Pac.  25,  said:  "The  Constitution  of 
this  state  is  a  limitation  upon  the  powers 
of  the  Liegislature,  and  not  a  grant  of  pow- 
er. Hence,  before  an  act  of  the  Legisla- 
ture may  be  declared  tmconstltutional,  it 
must  appear  that  the  act  Is  in  conflict  with 
some  express  provision  of  the  Constitution 
which  prohibits  the  act  or  parts  of  tb»  act 
complained  of."  See,  also,  Cooley's  Const. 
Lim.  (7th  Ed.)  pp.  126,  236,  242.  There  is  no 
contention  that  the  provision  of  the  Consti- 
tution quoted  expressly  prohibits  the  Legis- 
lature from  making  the  reception  of  such 
deposits  by  an  officer  of  the  bank  criminal; 
but  it  is  argued  that,  because  the  Constitu- 
tion provides  that  the  officer  shall  be  "indi- 
vidually responsible  for  such  deposits  so  re- 
ceived," there  is  an  implication  that  he  shall 
not  be  made  criminally  liable.  If  the  Con- 
stitution, by  the  term  "Individually  respon- 
sible," means  that  such  officer  shall  be  lia- 
ble civilly,  we  think  it  does  not  follow  as  a 
necessary  implication  that  he  shall  be  only 
liable  civilly,  and  therefore  that  the  Legisla- 
ture may  make  him  liable  both  civilly  and 
criminally.  The  demurrer  was  therefore 
properly  denied. 

Appellant  next  Insists  tliat  there  was  a 
fatal  variance  between  the  essential  allega- 
tions of  the  information  and  the  proof. 
The  information  is  as  follows,  omitting  the 
caption:  "In  the  name  and  by  the  authority 
of  the  state  of  Washington,  I,  A.  E.  Mead, 
prosecuting  attorney  of  AVhatcom  county, 
state  of  Washington,  come  now  here  and  give 
the  court  to  understand  and  be  informed, 
and  on  oath  do  accuse  Frank  Oleson  of  the 
crime  of  larceny,  committed  as  follows: 
That  for  more  than  six  months  immediately 
preceding  the  27th  day  of  February,  A.  D. 
1001,  the  Scandinavian-American  Bank  was  a 
banking  corporation  organized  and  existing 
as  such  and  doing  business  In  the  city  of 
New  Whatcom,  Whatcom  county,  Washing- 
ton, and  on  the  27th  day  of  February,  A.  I>. 
1901,  and  for  more  than  six  months  imme- 
diately preceding  said  date,  did  during  said 
time  conduct  a  general  banking  business  there- 
in, by  receiving  money  for  deposit  and  other- 
wise, in  the  said  city  of  Whatcom,  Whatcom 
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county,  Washington;  that  on  the  27th  day 
of  February,  A.  D.  1001,  during  all  of  the 
times  aforesaid,  tlie  said  Scandluavlan-Amerl- 
can  Bank,  a  banking  corporation  as  afore- 
said, was  Insolvent  and  in  failing  circumstan- 
ces; that  on,  to  wit,  the  said  27th  day 
of  February,  A.  D.  1901,  and  for  the  six 
months  immediately  prior  thereto,  one  Frank 
Oleson  'was  the  cashier  of  said  banking  in- 
stitution, and,  as  sucli  cashier  of  such  bank- 
ing institution,  did  on  the  27th  day  of  Feb- 
ruary, A.  D.  1901,  receive  and  assent  to  the 
reception  of  a  certain  sum  of  money,  to  wit, 
the  sum  of  one  hundred  and  thirteen  dollars 
($113),  as  a  deposit  In  said  baak,  from  the 
Byron  Grocery  Company,  a  corporation,  and 
said  Frank  Oleson  then  and  there  at  all  times 
well  knowing  that  the  aald  Scandinavian- 
American  Bank,  said  banking  institution, 
was  then  insolvent  and  in  failing  circumstan- 
ces, contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Wash- 
ington." The  undisputed  evidence  introdu- 
ced on  the  part  of  the  state  shows  that 
the  deposit  alleged  in  the  information  was 
made  for  a  partnership  composed  of  H.  C. 
Byron,  Will  Shumway,  and  X.  S.  Byron, 
known  as  Byron  &  Shumway,  by  their  book- 
keeper. John  H.  Lloyd;  that  the  Byron  Gro- 
cery Company,  a  corporation,  was  not  in 
existence  at  that  time,  and  never  did  any 
business  with  the  said  bank.  The  evidence 
also  shows  that  all  the  partners  in  the  firm 
of  Byron  &  Shumway  were  the  incorporators 
of  the  Byron  Grocery  Company,  a  corpora- 
tion, which  was  organized  some  two  or  three 
weeks  after  the  alleged  deposit.  The  deposit 
slip  which  was  introduced  in  evidence  is  as 
follows: 

"Deposited  by  Byron  &  Shumway  with  the 
Scandinavian-American  Bank,  New  Whatcom, 
Washington,  February  27,  1901: 

Gold    70 

Silver    13 

Currency    10 

Checks    20 

113" 

When  the  state  had  introduced  this  proof 
and  rested,  the  appellant  moved  the  court  for 
an  instructed  verdict,  upon  the  ground  of  a 
material  variance.  This  motion  was  denied. 
There  can  l>e  no  doubt  that  this  proof  is  a 
variance  from  the  allegation  which  charged 
the  deposit  to  have  been  made  by  the  Byron 
Grocery  Company,  a  corporation,  for  the 
corporation  is  an  entirely  different  and  dis- 
tinct person  from  Byron  &  Shumway,  a  co- 
partnership. The  rule  is  well  settled  that  an 
information  charging  larceny  from  a  par- 
ticular person  is  not  sustained  by  proof  of 
larceny  of  the  same  property  from  another 
person,  or  from  a  person  by  another  name, 
unless  the  names  are  idem  souaus.  Larceny 
&  Kindred  Offenses,  by  Rapalje,  li  241,  242, 
and  cases  cited;  State  v.  Van  Cleve,  5  Wash. 
642, 32  Fac  461.    The  fact  that  the  Byron  Gro- 


cery Company,  a  corporation,  Is  the  successor 
of  Byron  &  Shumway,  does  not  make  the  two 
idem  sonans,  because  they  are  in  fact  and  in 
law  two  distinct  and  different  persons,  not- 
withstanding that  the  stockholders  of  the  cor- 
poration may  in  fact  be  identical  with  the 
partners  in  a  partnership  which  was  the  pred- 
ecessor in  Interest  of  the  property  of  the  cor- 
poration. Respondent  contends,  however,  that 
the  variance  is  immaterial,  by  reason  of  the 
following  provision  of  the  Code:  "When  the 
crime  Involves  the  commission  of  or  an  at- 
tempt to  commit  a  private  injury,  and  is  de- 
scribed with  sufficient  certainty  in  other  re- 
spects to  identify  the  act,  an  erroneous  alle- 
gation as  to  the  person  injured  or  intended 
to  be  injured  is  not  material."  Section  6840, 
2  Balllnger's  Ann.  Codes  &  St.  And  it  is 
argued  that,  because  the  date  and  amount  of 
the  deposit  are  described  with  certainty, 
these  facts  are  sufficient  to  identify  the  act. 
The  fact  tliat  the  bank  was  insolvent  or  in 
failing  circumstances  at  the  time  of  the  de- 
posit is,  no  doubt,  material;  but  the  precise 
date  of  the  deposit,  so  long  as  it  was  witliin 
the  time  when  the  bank  was  in  failing  cir- 
cumstances, is  not  a  material  ingredient  in 
the  crime.  Section  0845,  2  Balllnger's  Ann. 
Codes  &  St  The  question,  then,  is,  do  the 
facts  that  the  bank  was  insolvent  at  a 
particular  time,  and  that  a  deposit  of  $113 
was  made  at  that  time,  identify  the  act  of 
such  deposit  with  certainty?  It  seems  clear 
that  it  does  not  do  so.  The  first  and  most 
Important  inquiry  to  identify  such  an  act 
would  natiu'aiiy  be,  who  made  the  deposit? 
Without  this  fact,  a  person  charged  might 
find  upon  his  books  different  deposits  for 
the  some  amount  upon  the  same  day.  It 
would  then  be  Impossible  to  identify  the  act 
charged.  Banks,  as  a  rule,  receive  many 
deposits  on  the  same  day,  and  frequently, 
no  doubt,  in  the  same  amount  The  date  and 
amount  of  a  dei^osit  are  material  to  identify 
it,  but  these  items  alone  could  not  be  relied 
upon  to  Identify  it  with  certainty.  The 
name  of  the  depositor  is  equally,  if  not  more, 
important  than  either  the  date  or  the  amount. 
All  three  of  the  Items— particularly  the 
amount  and  name  of  the  depositor— are  nec- 
essary to  Identify  the  deposit  with  certainty. 
The  statute  therefore  does  not  apply  to  the 
facts  in  this  case.  Furthermore  the  facts  in 
this  case  illustrate,  as  clearly  as  any  that 
could  be  supposed,  the  danger  of  permitting 
misleading  allegations  intended  to  identify 
the  act  charged.  The  information  alleges 
that  the  defendant  on  February  27,  1901, 
knowing  the  bank  to  be  insolvent,  received 
and  assented  to  the  reception  of  "$113  as  a 
deposit  in  said  bank  from  the  Byron  Grocery 
Comimny,  a  corporation."  The  pleader  evi- 
dently supposed  that  the  name  of  the  deposit- 
or was  necessary  to  an  identification  of  the 
deposit,  and  therefore  alleged  that  the  deposit 
■was  made  by  the  Byron  Grocery  Company,  a 
corporation.  The  defendant,  from  his  per- 
sonal knowledge  or  from  an  examination  of 
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the  booka  of  the  bank,  knew  that  no  such 
person  had  made  a  deposit  In  said  bank,  and 
had  a  right  to  rely  upon  this  fact  as  a  com- 
plete defense.  He  was  certainly  not  requir- 
ed to  prepare  to  meet  some  other  accusation. 
This  allegation,  even  If  immaterial,  would 
have  the  efCect  to  mislead  the  accused,  because 
he  had  a  right  to  suppose  that  the  state  would 
attempt  to  prove  the  charge  as  made.  If 
the  prosecution  may  be  permitted  to  allege 
that  the  deposit  was  made  by  one  person,  and 
then,  at  the  trial,  prove  that  it  was  made  by 
another  and  entirely  different  person,  there  Is 
no  virtue  In  the  constitutional  provision  that 
an  accused  person  shall  have  a  right  to  know 
the  nature  and  cause  of  the  accusation 
against  him.  Section  22,  art.  1,  Const.  And 
the  state  might.  In  prosecutions  of  this  kind, 
entirely  mislead  accused  persons  by  alleglsg 
that  such  deposits  were  made  by  one  person, 
when  they  were  in  fact  made  by  another. 
In  the  language  of  State  v.  GiffOrd,  19  Wash. 
464,  53  Pac.  709r  "We  do  not  think  It  was 
the  intention  of  the  Legislature,  in  the  pas- 
sage of  this  law,  to  set  a  trap  for  the  feet 
of  defendants." 

The  appellant's  motion  for  a  directed  ver- 
dict should  have  been  granted.  The  Judg- 
ment is  therefore  reversed. 

FULLERTOX,  C.  J.,  and  DUNBAR,  AX- 
DERS,  and  HADLEY,  JJ.,  concur. 


STEWART  V.  HANNA  et  al. 
(Supreme  Court  of  Washington.    May  3,  1904.) 

BIOHT    TO    APPEAI/— AMOUNT    IN    CONTBOVERSY. 

1.  Where  suit  was  brought  for  $300,  and  the 
defendant  tendered  and  paid  into  court  $270, 
the  case  is  not  appealable ;  the  amount  in  con- 
troversy being  less  than  $200. 

Appeal  from  Superior  Court,  Whitman 
County;   S.  J.  Chadwlck,  Judge. 

Action  by  Crassus  Stewart  against  E.  K. 
Hanna  and  others.  From  a  judgment  in  fa- 
vor of  defendants,  plaintiff  appeals.  Dis- 
missed. 

J.  W.  Brooks,  for  appellant.  Thomas 
Xelll  and  H.  W.  Caofield.  for  respondents. 

MOUXT,  J.  PlainUff  brought  this  action 
to  recover  $300  from  the  defendants.  The 
complaint  alleges  that  defendants  collected 
that  amount  of  money  for  the  use  and  ben- 
efit of  plaintiff,  and  wrongfully  refuse  to 
pay  the  same  to  plaintiff.  The  answer  ad- 
mitted possession  of  the  sum  of  $300,  but  al- 
leged that  $30  thereof  belonged  to  defend- 
ants as  fees  for  collecting  the  said  $300. 
Defendants  also  pleaded  a  tender  to  plain- 
tiff of  the  sum  of  $270  before  the  action  was 
begun,  and  deposited  that  amount  in  court 
for  plaintiff's  use.  Plaintiff,  for  reply,  ad- 
mitted the  tender,  but  denied  that  there  was 


<[  L  See  Appeal  and  Error,  vol.  2,  Cent.  Dig.  }§  301, 
305. 


any  greater  sum  than  $10  due  defendants 
for  collecting  the  said  sum  of  $300.  On  a 
trial  of  the  Issues  thus  made,  a  verdict  was 
returned  In  favor  of  defendants,  and  from  a 
Judgment  thereon  plaintiff  appeals. 

Respondents  move  to  dismiss  the  appeal 
upon  the  ground  that  this  court  has  no  Ju- 
risdiction, because  the  original  amount  in 
controversy  is  less  than  $200.  This  motion 
must  be  sustained.  There  Is  not  now,  and 
never  has  been,  any  controversy  over  plain- 
tiff's right  to  the  $270.  The  only  contro- 
versy is  over  the  $30  claimed  by  defendants. 
The  verdict  and  Judgment  is  in  favor  of  de- 
fendants, but  plaintiff  is  entitled  to  $270  de- 
posited In  court  for  his  use,  because  there 
Is  and  has  been  no  controversy  over  that 
sum.  It  Is  true,  plaintiff  prayed  for  Judg- 
ment against  defendants  for  $300,  but  the 
answer  of  defendants  showed  that  the  only 
amount  In  controversy  was  the  sum  of  $.30, 
and  this  allegation  was  admitted  in  plaiu- 
tlfTs  reply.  Puyallup  Light,  etc.,  Co.  v.  Ste- 
venson, 21  Wash.  004,  50  Pac.  504.  Appel- 
lant relies  upon  the  case  of  Taylor  v.  Spo- 
kane Falls  &  Northern  Ry.  Co..  32  Wash. 
450,  73  Pac.  499,  but  that  case  Is  not  In  point 
here,  because,  under  the  admitted  facts  in 
this  case,  the  original  amount  In  controversy 
Is  less  than  $200,  and  neither  party,  there- 
fore, can  appeal  to  this  court. 

The  appeal  Is  dismissed. 

PUIxLERTON,  C.  J.,  and  DUNBAR,  AN- 
DERS, and  HADLEY,  JJ.i  concur. 


TEATBR  V.  KINO. 
(Supreme  Court  of  Washington.    May  3.  1904.) 

UNLAWFUL  DETAINGB — SUFFICIENCY  OF  NOTICE 
— SUBLEASE— EVIDBNCE—APPEABANCE. 

1.  Where,  after  issuance  of  the  summons  and 
a  writ  of  restitution  in  an  action  of  unlawful 
detainer,  the  defendant  filed  a  motion,  in  form 
of  a  special  appearance,  to  quash  the  summons 
and  writ  and  dismiss  the  action,  his  appearance 
was  general,  so  that,  though  the  summons  was 
quashed,  it  was  proper  to  refuse  to  quash  the 
writ  or  dismiss  the  action. 

2.  In  case  of  a  tenancy  from  month  to  month, 
a  notice  served  December  2d,  to  quit  on  or  be- 
fore December  23d,  being  the  expiration  of  the 
current  monthly  period,  was  sufficient  in  time. 

3.  Evidence  in  an  action  of  unlawful  detainer 
held  to  present  a  question  for  the  jury — whether 
the  plaintiff  had  taken  the  premises  m  question 
with  notice  of  and  subject  to  a  lease  for  a 
definite  term  to  the  defendant. 

4.  Where  a  lessee  sublet  part  of  the  premises 
for  a  definite  term,  the  owner  af^reeing  to  reo 
OKnize  the  sublease  in  case  the  les.see  lost  the 
right  to  rent  the  premises,  an  assignee  of  the 
lessee,  who  accepts  rent  from  the  sublessee,  can- 
not question  the  validity  of  the  sublease  where 
it  is  not  questioned  by  the  owner. 

Appeal  from  Superior  0)urt,  King  County; 
Geo.  Meade  Emory,  Judge. 

Action  by  M.  M.  Teater  against  Terry 
King.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

■i  2.  See  Landlord,  and  Tenant,  voL  32,  Ce^t.  Dig. 
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Allen,  Allen  &  Stratton,  for  appellant. 
Sbank  &  tSmitli,  for  respondent 

PER  CURIAM.  Action  for  nnlawful  de- 
tainer brought  by  M.  M.  Teater,  plaintiff  and 
respondent,  against  Terry  King,  defendant 
and  appellant.  In  the  superior  court  of  King 
county.  The  plaintiff  recovered  Judgment, 
and  defendant  appeals. 

The  complaint  was  filed  In  the  clerk's 
oflBce  of  the  lower  court  on  December  26, 
1901.  It  alleged  that  respondent  was,  and 
had  been  since  May  15,  1901,  in  possession  of 
lot  1  and  the  north  half  of  lot  4,  excepting 
the  dwelling  house  situated  upon  the  east- 
erly end  thereof,  in  block  32  of  C.  D.  Boren's 
Plat  of  an  Addition  to  Seattle,  under  verbal 
lease  thereof  from  month  to  month;  that  on 
November  23,  1901,  the  respondent  sublet  to 
the  appellant,  from  month  to  month,  at  a 
rental  of  $100  per  month,  payable  in  ad- 
vance, the  storeroom  comprising  the  main 
floor  of  the  bnllding  erected  upon  the  west- 
erly portion  of  said  lot  1.  The  complaint 
further  alleged  the  payment  by  appellant  of 
$100,  one  month's  rental,  on  November  23, 
1901;  that  at  the  city  of  Seattle,  on  the  2d 
day  of  December,  1901,  the  respondent  serv- 
ed upon  api)ellant  personally  a  written  notice 
to  quit  and  surrender  possession  ot  said 
premises  to  respondent  on  or  before  Decem- 
ber 23,  1901,  with  which  notice  appellant 
refused  to  comply.  Bespondent  demanded 
Judgment  for  restitution  of  premises  and 
damages.  On  the  day  of  the  filing  of  this 
complaint,  summons  and  writ  of  restitution 
were  issued.  On  the  Slst  day  of  December, 
1901,  pursuant  to  such  wric,  apiiellant  was 
ousted  by  the  sheriff  from  the  possession  of 
the  premises.  On  the  same  day  the  appel- 
lant made  a  special  appearance  by  written 
motion  to  quash  the  summons  and  service 
thereof.  On  January  4,  1002,  appellant  made 
and  filed  an  amended  motion  in  form  of  a 
special  appearance,  wherein  he  moved  (1)  to 
quash  the  summons  and  set  aside  the  service 
thereof;  (2>  to  set  aside  and  quash  the  writ 
of  restitution,  for  the  reason  that  the  same 
was  prematurely  Issued,  and  that  the  court 
bad  no  Jurisdiction  to  issue  the  same;  and 
(3)  to  dismiss  the  said  action,  for  the  reason 
that  no  summons  had  been  issued  and  served 
In  said  cause  as  required  by  law.  This 
amended  motion  came  on  for  hearing  on  Jan- 
uary 11,  1002.  The  trial  court  sustained  the 
motion  to  quash  the  summons  and  set  aside 
the  service  thereof,  but  refused  to  quash  the 
writ  of  restitution  or  dismiss  the  action,  to 
which  ruling  appellant  excepted.  The  appel- 
lant, by  his  amended  answer,  filed  January 
24,  1902,  denies  the  material  allegations  of 
the  complaint,  except  the  payment  of  the 
month's  rent,  and  the  refusal  to  vacate  the 
premises  in  question  as  required  by  the 
above  notice  to  quit  He  specially  denies 
that  he  unlawfully  and  wrongfully  detained 
the  possession  of  said  premises  to  respond- 
ent's damage.  And  for  an  afllrmative  de- 
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fense  the  answer  alleges  that  on  or  abont 
the  23d  day  of  September,  1900,  one  Mrs.  R. 
J.  Dodds,  who  was  rightfully  in  possession 
of  the  property  described  in  the  complaint 
did,  in  writing,  lease  and  demise  to  one  G. 
M.  Spores  and  one  Joseph  Gavin  the  whole 
lower  or  main  floor  of  said  building  (the 
storeroom  described  in  the  complaint)  for  the 
period  of  two  years  after  that  date;  that  said 
property  was  a  part  of  the  estate  of  Mary  N. 
Welch,  deceased;  that  on  October  1,  1900,  in 
consideration  of  the  payment  of  $600  by  said 
Dodds,  this  lease  was  recognized  and  ratified 
by  the  executor  of  said  estate,  who  reported 
the  same  to  the  superior  court  of  King  comi- 
ty, which  lease  was  approved  by  said  court; 
that  respondent  acquired  by  contract  from 
Mrs.  Dodds  her  Interest  In  said  property  on 
or  about  May  15,  1901,  and  thereby  went  Into 
possession  of  said  property,  save  the  store- 
room theretofore  leased  to  Spores  &  Qavlo; 
that  respondent  agreed  to,  and  did,  take  said 
property  subject  to  said  lease,  recognized  the 
same,  and  received  rental  for  such  storeroom 
from  Spores  &  Gavin  and  their  successors  in 
Interest;  that  appellant  became  and  was 
after  the  14tl]  day  of  November,  1901,  in  the 
rightful  possession  of  said  storeroom  as  the 
successor  in  interest  of  said  Spores  &  Gavin 
by  purchase;  that  the  said  Spores  &  Gavin, 
and  their  successors  In  Interest  therein.  In* 
eluding  appellant  complied  In  all  respects 
with  the  terms  of  said  lease;  and  that  on  the 
Slst  day  of  December,  1901,  respondent 
wrongfully  and  Illegally  ejected  appellant 
from  said  storeroom  in  pursuance  of  the  writ 
of  restitution  issued  herein.  Appellant  asked 
Judgment  restoring  to  him  the  possession 
thereof,  and  for  costs.  The  reply  puts  In 
issue  the  material  allegations  contained  in 
the  afiirmative  defense,  and  specially  alleges 
that  respondent  went  into  possession  of  the 
premises  on  May  16,  1901,  under  a  new  and 
Independent  tenancy  from  month  to  month, 
and  until  December  23,  1901,  be  sublet  said 
storeroom  and  collected  rent  therefor. 

1.  The  first  two  assignments  of  error  al- 
lege that  the  trial  court  erred  in  overruling 
appellant's  motions  to  quash  and  set  aside 
the  writ  of  restitution  and  dismiss  the  ac- 
tion. The  record  shows  that  a  second  sum- 
mons issued  herein  on  January  IS,  1902,  pur- 
suant to  the  order  of  the  court  below  of  that 
date,  above  noted,  quashing  the  original 
summons  and  setting  aside  the  service  there- 
of. We  are  of  the  opinion  that  a  writ  of 
restitution,  when  issued  at  the  commence- 
ment or  during  the  pendency  of  an  action.  Is 
governed  in  the  main  by  the  same  principles 
of  law  as  a  writ  of  attachment  or  other  an- 
cillary process  in  the  main  cause.  The  ap- 
pellant's position  is  that  the  action  abated 
when  the  original  summons  and  service 
thereof  were  quashed  and  set  aside,  and 
therefore  carried  the  proceedings  for  the  writ 
of  restitution  with  it,  as  an  incident  and 
that  the  trial  court  erred  In  not  quashing  the 
writ  and  dismissing  the  case.    There  would 
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be  much  force  In  aroellant'e  contention  If  he 
had  not  asked  the  court  below  to  dismiss  the 
action.  The  appearance  of  appellant  was,  In 
form,  special  for  the  purpose  of  objciting  to 
the  courts  jurisdiction  over  his  person,  but 
In  the  Itorty  of  his  motion  he  Invoked  the 
jurisdiction  of  the  court  below  on  the  merits 
when  ho  asked  for  a  dismissal.  A  party  de- 
siring to  successfully  challenge  jurisdiction 
over  his  person  should  not  call  into  action  the 
powers  of  the  court  over  the  subject-matter 
of  the  controversy.  By  so  doing  he  waives 
his  special  appearance,  and  will  be  held  to 
have  appeared  generally.  Fitzgerald  Const. 
Co.  y.  Fitzgerald,  137  i;.  S.  98,  11  Sup.  Ct. 
36,  34  L.  E<1.  008;  Saywai-d  v.  Carlson,  1 
Wash.  St.  29,  23  Pac.  830;  2  Enc.  Plead.  & 
Prac.  (i2o;  Bucklln  v.  Strlckler,  32  Neb.  602, 
49  X.  W.  371.  Some  courts  hold  that  in  a 
proceeding,  as  contradistinguished  from  an 
ordinary  civil  action,  a  party  may  move  to 
dismiss  such  proceeding  for  defective  notice 
or  service  thereof,  but  that  jurisdiction  over 
the  person  is  waived  by  going  further,  and 
asking  the  court  or  tribunal  to  grant  relief 
relative  to  the  merits  of  the  controversy. 
See  Perkins  v.  Hayward,  132  Ind.  95,  31  N. 
K.  670;  2  Elliott's  Gen.  Pract.  8i  474-^76, 
and  authorities  cited.  In  the  light  of  the 
rules  of  law  enunciated  in  the  foregoing 
citations,  we  reach  the  conclusion  that  the 
trial  court  committed  no  error  In  denying 
appellant's  niotlon  to  dismiss  the  cause. 

2.  Tlie  next  contention  of  appellant  pre- 
sents   the   proposition   regarding    the    suffl- 

'cieney  of  the  notice  to  quit  possession  of  the 
premises  in  question.  The  notice  was  serv- 
ed on  appellant  on  December  2,  1901,  requir- 
ing him  to  surrender  possession  and  vacate 
the  premises  "on  or  before  December  23, 
1901,  being  the  expiration  of  the  current 
nioiitlily  period."  Appellant  urges  that  this 
notice  was  not  given  and  served  a  swlH- 
deut  length  of  time  prior  to  tlie  expiration 
of  the  tenancy  to  have  terminated  it  under 
the  statute.  We  think  his  position  unten- 
able, under  the  decision  of  this  court  in 
Yesler  Estate  v.  Orth,  24  Wash.  483,  (H  Pac. 
723.  See,  further,  Steffens  v.  Earl,  29  Am. 
Ilep.  211,  '218.  Moreover,  It  Is  questionable 
whether  ap))ellaut  is  In  a  position  to  ques- 
tion tlie  suttldency  of  this  notice  or  Its  serv- 
ice, when  the  complaint  squarely  tendered 
an  issue  hi  that  behalf,  and  appellant  nut 
only  failed  to  meet  such  issue,  but  alleged 
right  of  possession  in  himself  under  his  af- 
limiative  defense.  The  notice  to  quit  is  for 
the  protection  of  the  tenant,  and  may  be 
waived.  Dale  v.  Doddridge,  9  Neb.  138i  1 
N.  \V.  999. 

3.  The  alleged  errors  respecting  the  rul- 
ings of  the  court  in  denying  appellant's  mo- 
tion for  a  nonsuit,  and  in  granting  respond- 
ent's ap|)lication  to  take  the  case  from  the 
jury,  direct  a  verdict,  and  enter  judgment  In 
his  favor,  may  be  considered  together. 
There  was  no  error  in  denying  the  motion 
(or  a  nonsuit.    The  respondent  was  the  only 


witness  examined  in  his  own  behalf.  His 
testimony  tends  to  support  the  allegations  of 
his  complaint  The  chief  issue  tendered  by 
this  pleading  was  the  unlawful  detention  of 
the  premises  In  question  by  appellant  It  ap- 
peared from  this  evidence  that  on  May  15, 
1901,  one  Mrs.  R.  J.  Dodds  sold  her  furni- 
ture In  the  Russell  Hotel  or  Lodging  House 
to  Teater;  that,  shortly  prior  to  that  date, 
Teater  made  arrangements  with  M.  M.  Cbr- 
raher,  executor  of  the  Welch  estate,  to  rent 
this  lodging  bouse  from  month  to  month; 
that  respondent  sublet  the  lower  floor  of  the 
above  house  to  King,  appellant  on  Novem- 
ber 23,  1901,  received  $100,  one  month's 
rental,  in  advance  therefor,  and  notified  King 
to  vacate  and  surrender  possession  as  above 
stated;  and  that  he  refused  to  comply  with 
the  requirements  of  such  notice.  Respond- 
ent denied  that  there  was  any  privity  be- 
tween Mrs.  Dodds,  the  former  lessee  of  the 
lodging  house,  and  himself,  concerning  her 
relations  with  Spores  and  Gavin,  assignors 
of  King,  or  that  he  (Teater)  recognized 
King's  interests  in  such  property  in  any  man- 
ner, other  than  as  tenant  of  respondent  for 
an  indefinite  term.  The  evidence  Introduced 
In  appellant's  behalf  at  the  trial  tended  to 
show  that  on  the  21st  of  September,  1900, 
Mrs.  R.  J.  Dodds  was  lessee  of  this  hotel 
property,  for  an  indefinite  term,  from  M.  M. 
Carraher,  executor  of  the  Welch  estate;  that 
at  that  date  Mrs.  Dodds  leased  by  written 
indenture  this  lower  floor,  the  property  in 
dispute,  to  C.  M.  Spores  and  Joseph  Gavin, 
for  the  term  of  two  years.  This  lease  con-- 
tained  the  following  provision:  "Provided, 
however,  that  said  party  of  the  first  part  con- 
tinues to  have  the  lease  or  possession  of  the 
said  property  during  said  term  of  two  years." 
Appellant  then  introduced  in  evidence  the 
following  paper  writings: 

"Seattle,  Washington.  September  21st 
19(X).  In  (>onslderation  of  C.  M.  Spores  and 
Joseph  (iaviu  entering  into  a  written  lease 
with  Mrs.  R.  J.  Dodds  for  two  years  for  the 
Russell  House  In  the  city  of  Seattle,  it  is 
hereby  agreed  that  in  case  Mrs.  R.  J.  Dodda 
should  for  any  reason  lose  or  not  have  the  right 
to  rent  said  premises  so  leased  to  said  Spores 
and  Gavin  for  two  years  that  we,  as  ex- 
ecutors of  the  estate  owning  the  land  de- 
scribed in  said  lease,  will  recognize  the  lease 
of  said  Spores  and  Gavin  for  said  two  years 
provided  that  said  Gavin  and  said  Spores  shall 
perform  all  their  conditions  of  said  lease.  C. 
M.  Siwres.  Joseph  (Javin.  M.  M.  Carraher. 
as  executor  of  the  estate  of  Mary  N.  Welch, 
deceased.  Pierre  P.  Ferry,  Attorney  for  said 
executor. 

"Seattle,  Washington,  October  1,  1000.  In 
consideration  of  the  sum  of  five  hundred  dol- 
lars (*50t).00)  to  me  in  hand  paid  by  C.  M. 
Spores  and  .Joseph  Gavin,  the  receipt  of  which 
ife  hereby  acknowledged.  I  hereby  release  said 
C.  M.  S|K>res  and  Joseph  Gavin  from  the  cer- 
tain provision  in  the  lease  hereinafter  refer- 
red to  requiring  said  C.  M.  Spores  and  Joseph 
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GaTln  to  lower  the  floor  of  the  certain  build- 
ing heretofore  leased  by  me  to  said  C.  M. 
Spores  and  Joseph  Garln,  said  lease  bearing 
date  September  2t,  1900,  it  being  mutually 
understood  and  agreed  that  said  payment  of 
said  money  in  no  way  affects  any  covenant 
or  conditions  in  said  lease,  excepting  as  here- 
inbefore provided.     Mrs.  R.  J.  Dodds. 

"Received  from  Mrs.  R.  J.  Dodds  the  above 
sum  of  five  hundred  dollars  (?500.00)  In  con- 
sideration of  our  recognition  of  the  said  lease 
hereinbefore  referred  to.  Dated  at  Seattle, 
AVushington,  this  1st  day  of  October.  1900. 
M.  M.  Carraher,  as  executor  of  the  estate  of 
Mary  N.  Welch,  deceased.  Pierre  P.  Ferry, 
as  attorney  for  said  executors." 

It  further  appeared  that  Spores  &  Gavin 
on  October  17,  1000,  assigned  in  writing  their 
interest  in  the  above  lease  to  the  Seattle 
Brewing  &  Malting  Company,  as  collateral 
security  for  money  loaned;  that  this  lease 
was  recorded  June  1,  1901;  that  Spores  & 
Gavin  were  running  a  bathhouse  on  this 
lower  floor  at  the  time  respondent  entered 
into  possession  of  the  Russell  House  prop- 
erty, of  which  respondent  had  notice;  that 
thereafter  Teater  collected  rents  from  such 
parlies  and  their  successors  In  interest;  that, 
through  certain  mesne  transfers,  appellant, 
on  or  about  November  14,  1901,  became  the 
owner  by  purchase  of  the  rights  and  inter- 
ests of  Spores  &  Gavin  in  and  to  the  above 
lease.  Mrs.  Larimer  (formerly  Mrs.  Dodds) 
testlAed  in  part  as  follows:  "At  the  time  I 
sold  out  the  house  to  M.  M.  Teater,  these  par- 
ties [Spores  &  Gavin]  were  still  running  the 
bathhouse,  and,  at  the  time  I  sold  to  Mr. 
I'eater,  I  told  him  about  this  lease  I  had 
made  to  Spores  &  Gavin,  and  showed  Mr. 
Teater  a  copy  of  the  lease,  and  I  told  Mr. 
Teater  at  that  time  I  did  not  want  to  have 
any  trouble  about  it,  and  that  he  must  pro- 
tect me  on  that  lease,  and  he  said  he  would; 
and,  at  the  time  I  closed  up  the  deal  with  Mr. 
M.  M.  Teater,  I  turned  the  lease  over  to 
him  that  I  had  made  to  Spores  &  Gavin." 
M.  M.  Carraher,  the  executor,  swore  that  re- 
siKiudent  "got  into  possession  by  buying  Mrs. 
Dodd  out"  Witness  Jensen,  in  behalf  of 
appellant,  swore  that,  when  the  ?100  rental 
was  paid  by  King  to  Teater,  the  former  said 
to  the  latter:  "1  have  come  up  here  to  pay 
you  the  rent,  $100,  subject  to  that  lease." 
There  was  further  evidence  tending  to  show 
that  Teater  took  the  property  designated  as 
the  Russell  House,  with  knowledge  of  Spores 
&  Gavin's  lease  of  the  lower  floor,  subject  to 
the  above  condition,  and  that  King  was  the 
successor  in  Interest  of  those  lessees.  True, 
much  of  this  evidence  Is  vague  and  inex- 
plicit on  the  question  whether  Teater,  at  the 
time  he  bought  Mrs.  Dodds  out,  obligated  him- 
self to  assume  the  burden  of  this  lease  to 
Spores  &  Gavin.  After  a  careful  reading  of 
the  testimony  adduced  in  appellant's  behalf, 
we  think,  that  it  tends  to  sustain  the  allega- 
tions of  his  answer,  and  that  the  learned  trial 
court  erred  la  taking  the  case  from,  the  Jury, 


directing  a  verdict,  and  entering  Judgment 
for  respondent 

I'he  learned  counsel  for  respondent  argue 
that  the  so-called  recognition  of  the  executor 
could  have,  at  most  only  a  future  contingent 
operation.  This  argument,  as  It  appears  to 
us,  assumes  one  of  the  very  points  in  issue. 
This  court  cannot  so  hold,  as  a  matter  of  law. 
In  the  light  of  the  evidence.  Whether  the 
tenancy  of  Spores  &  Gavin,  as  between  them- 
selves and  the  executor,  was  created  with  all 
the  formalities  required  by  the  statute,  is  not 
pertinent  to  this  appeal,  as  we  view  the  rec- 
ord. The  executor  is  not  attempting  to  dis- 
pute the  validity  of  the  original  lease  between 
Mrs.  Dodds  and  Spores  &  Gavin,  or  of  the 
alleged  rights  of  appellant  as  their  assignee 
under  such  instrument.  Can  the  respondent 
properly  raise  that  question  in  the  present 
controversy?  We  think  not  We  are  of  the 
opinion  that  the  respondent  is  not  in  a  posi- 
tion to  affirm  that  part  of  the  above  transac- 
tion vk'hich  he  deemed  beneficial  to  his  in- 
terests, and  repudiate  that  part  which  he 
may  consider  otherwise,  to  the  prejudice  of 
appellant  Ansonia  v.  Cooper,  04  Conn.  536, 
30  Atl.  700;  Weaver  t,  Coumbe  (Neb.)  17  N. 
W.  357. 

We  cannot  agree  with  respondent's  conten- 
tion that  whatever  rights  appellant  may  have 
In  the  premises  can  only  be  enforced  in  an 
equitable  action.  The  gravamen  of  this  con- 
troversy is  the  alleged  unlawful  detention  on 
the  part  of  the  appellant  The  question  of 
respondent's  recognition  of  the  lease  from 
Mrs.  Dodds  to  Spores  &  Gavin  was  one  of 
fact  for  the  consideration  of  the  Jury.  The 
evidence  in  belialf  of  appellant  tended  to  show 
that  he  was  not  guilty  of  the  unlawful  and 
wrongful  detention  of  this  property,  as  char- 
ged in  the  complaint  The  proposition  regard- 
ing the  sufticlency  of  this  evidence,  as  opposed 
to  the  testimony  of  respondent  was  a  matter 
that  sliould  have  been  submitted  to  the  Jury. 
The  trial  court  was  not  Justified  in  deciding, 
as  a  matter  of  law,  that  respondent  was  en- 
titled to  recover  in  the  action  at  bar. 

The  Judgment  of  the  superior  court  is  re- 
versed, and  the  case  is  remanded  for  a  new 
trial. 


MILLER  V.  NORTHERN  PAC.  RT.  CO. 
(Supreme  Court  of  Montana.    April  22,  1904.) 

ACriONS — DISMISS.VI:,  BT  PLAINTIFF— J0DOMENT 
OF  OISMISSAL — COSTS — STATUTES— COUBSE  OF 
LEGISLATION  —  LEGISLATIVE  INTENT  —  CON- 
STRUCTION. 

1.  Code  Civ.  Proc.  f  1004,  provides  that  an  ac- 
tion may  be  dismissed  or  a  nonsuit  entered  by 
the  plaintiff  at  any  time  before  trial,  on  pay- 
ment of  costs,  and  that  the  dismissal  is  made 
by  entry  in  the  clerk's  register;  and  section 
1008  provides  that,  on  the  dismissal  of  an  ac- 
tion, it  is  the  duty  of  the  court  to  render  such 
Judgment  for  costs.  Held,  that  under  the  stat- 
utes, and  in  view  of  the  legislative  intent  as  evi- 
denced by  Laws  1871-72,  p.  »J3,  and  Laws  1874, 
p.  54,  {  18,  and  Comp.  Laws  1887. (Code  Civ., 
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Proc.  i  244),  when  a  plaintiff  at  any  time  be- 
fore trial  files  a  pnecipe  with  the  clerk  for  the 
dismiasal  of  the  action,  and  the  dismissal  baa 
been  entered  on  the  register  of  actions,  the  case 
ia  dismissed,  and  has  passed  beyond  the  juris- 
diction of  the  court,  save  for  the  sole  purpose'  of 
entering  a  judgment  for  costs  in  favor  of  de- 
fendant under  section  1008,  Code  Civ.  Proc. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Yellowstone  Conn^;  C.  H.  Load, 
Judge. 

Action  by  George  A.  Miller  against  the 
Nottbem  Pacific  Roilway  Company.  From  a 
judgment  in  favor  of  defendant,  plaintlfl!  ap- 
peals.   Reversed. 

6.  A.  Lane  and  Walsh  &  Newman,  foi 
appellant  Wm.  Wallace,  Jr.,  and  C.  A. 
Donnelly,  for  respondent. 

OLAYBERO,  O.  O.  Appeal  from  Judgment 
of  the  district  court  of  Yellowstone  county. 
Suit  was  instituted  in  justice's  court  by  Mil- 
ler (appellant)  against  the  railroad  company 
(respondent).  Trial  was  had,  which  resulted 
In  a  Judgment  in  favor  of  plaintiff  for  fl50 
and  costs,  from  which  defendant  has  ap- 
pealed to  the  district  court 

After  the  filing  of  the  Justice's  transcript 
In  the  district  court,  and  on  the  28th  day 
of  August  1901,  plalntifTs  attorney  filed  the 
following  praecipe  in  the  district  court:  "To 
the  clerk  of  said  court:  Please  dismiss  the 
above-entitled  action  on  motion  of  plaintiff 
at  the  cost  of  plaintiff,  costs  tendered  here- 
with." The  clerk  thereupon  made  the  fol- 
lowing entry  on  his  register  of  actions:  "This 
action  Is  hereby  dismissed  at  plaintlfPa  cost 
17.50  deposited  as  costs  with  the  clerk."  On 
September  27,  1901,  defendant  (respondent 
here)  filed  a  motion  "to  set  aside  the  so- 
called  entry  of  dismissal  made  by  the  clerk 
of  this  court  In  the  above-entitled  action" 
upon  certain  grounds,  which  are  immaterial 
to  the  consideration  of  the  questions  involved 
herein.  This  motion  was  sustained  by  the 
court  On  the  21st  day  of  October,  the  Judge 
of  the  court  at  Miles  City,  Custer  county, 
at  the  request  of  counsel  for  defendant,  set 
the  case  toe  trial  at  9  a.  m.  on  October  29, 
1901,  and  upon  that  day  ordered  Judgment 
for  defendant  for  $188.50  costs,  which  In- 
cluded $155.60  for  fees  of  witnesses  who 
were  subpoenaed  on  October  29,  1901.  Plain- 
tiff made  a  motion  to  tax  costs,  objecting  to 
this  and  other  items,  which  motion  was  over- 
ruled. 

The  only  Important  qnestlon  to  be  deter- 
mined Is,  what  was  the  effect  of  the  action 
of  plaintiff's  attorney  In  filing  the  praecipe  for 
dismissal,  and  of  having  the  dismissal  en- 
tered In  the  clerk's  register  of  actions  on 
August  28,  10017 

The  provisions  of  section  1004  of  the  Code 
of  Civil  Procedure,  in  so  far  as  Involved 
herein,  are:  "An  action  may  be  dismissed, 
or  a  Judgment  of  nonsuit  entered  In  the  fol- 
lowing cases:  (1)  By  the  plaintiff  himself,  at 
any  time  before  trial,  upon  payment  of  costs: 
provided,  a  counterclaim  has  not  been  made 
or  al^mative  relief  sought  by  the  answer  o< 


the  defendant"  Thia  section  also  provides: 
"The  dismissal  menti<xied  In  the  first  tw» 
subdivisions  Is  made  by  entry  In  the  clerk's 
register." 

The  court  has  lately  decided  that  the  merr 
filing  of  a  prseclpe  does  not  constitute  a  dis- 
missal of  the  case,  but  tliat  the  statute  "con- 
templates a  formal  entry  of  dismissal  by 
the  clerk  In  his  register."  Kinman  v.  Scheuer 
(Mont)  75  Pac.  600.  Section  1008  of  the 
Code  of  Civil  Procedure  provides  that,  "upon 
the  dismissal  or  disposition  of  an  action  ia 
which  the  court  has  Jurisdiction  of  the  sub- 
ject matter  of  the  action,  it  Is  the  duty 
of  the  court  to  render  such  Judgment  for 
costs." 

A  brief  rfeumfi  of  the  le^slatlve  history 
of  sections  1004  and  1008  seems  important  in 
order  to  arrive  at  a  correct  construction  of 
their  terms.  Section  1004  appeared  In  the 
Revised  Statutes  of  1872  substantially  as  it 
is  in  the  Code,  with  the  exception  that  at 
the  end  of  the  section  were  the  words  "Judg- 
ment may  thereupon  be  entered  accordingly." 
Code  Civ.  Prac.  Rev.  St  1871-72,  p.  6a  The 
same  appears  in  the  Revised  Statutes  of 
1879  (Code  Civ.  Proc.  {  234;  Rev.  St  1879, 
p.  81).  In  1874  the  Legislature  of  the  terri- 
tory adopted  a  section  (numbered  18)  which 
was  as  follows:  "Upon  the  dismissal  or  oth- 
er disposition  of  an  action  In  which  the  court 
has  Jurisdiction  of  the  subject  matter  of  the 
action,  it  shall  be  the  duty  [of]  the  coiu-t  to 
render  such  Judgment  for  costs  as  is  -accord- 
ing to  law."  Laws  1874,  i  18,  p.  64.  It  will 
be  noticed  that  this  section  is  almost  Identical 
with  our  present  section  1008,  Code  Civ. 
Proc.  This  section  was  not  Incorporated  In 
the  Revised  Statutes  of  1879  as  a  part  of 
the  chapter  on  "Judgments,"  but  appeared  In 
a  separate  chapter,  bearing  the  title  "Unre- 
pealed Laws."  Section  819,  Rev.  St  1879,  p. 
191.  In  the  compilation  of  1887  this  section 
was  Incorporated  for  the  first  time  In  the 
chapter  entitled  "Judgments  In  General," 
and  appears  therein  as  section  244,  Code  CIv. 
Proc.  (Comp.  Laws  1887),  which  chapter  in- 
cluded our  present  section  1004  In  the  same 
form  as  It  appeared  in  the  Laws  of  1872  and 
1879.  By  the  Code  of  1805,  however,  we 
find  the  words  "Judgment  may  thereupon  be 
entered  accordingly"  stricken  ont  so  that 
this  provision  of  section  now  reads  as  above 
quoted.  A  slight  amendment  was  also  made 
to  section  244  of  the  Compiled  Laws  of  1887, 
and  as  amended  the  provisions  were  re-en- 
acted in  our  section  1008.  The  same  statute 
was  In  force  in  CalIf(NmIa  from  1859  (Laws 
1859,  f  148)  until  amended;  and  that  court 
uniformly  held,  prior  to  such  amendment, 
that  it  became  the  duty  of  the  clerk,  when 
the  pnecipe  for  dismissal  was  filed,  and  he 
had  entered  the  dismissal  on  the  register  of 
actions,  to  Immediately  thereafter  enter  a 
Judgment  of  dismissal,  and  that  the  suit  was 
not  dismissed  until  such  Judgment  had  been 
entered.  Page  y.  Superior  Court,  76  C!al.  372, 
18  Pac.  386;  Page  t.  Page,  77  Cal.  88,  19 
Pac.  183;    Brady  t.  Times-Mirror  Go*  100 
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Cal.  56,  39  Pac.  209.  There  can  be  no  doubt 
but  that  when  the  previous  sections,  dis- 
placed by  the  present  section  1004,  were  first 
enacted,  the  purpose  of  the  language  of  aub- 
dlrlsion  1,  "upon  payment  of  costs,"  refer- 
red exclusively  to  the  costs  which  were  neces- 
sary to  be  paid  to  the  clerk  for  entering  such 
dismissal  and  judgment  It  will  be  noticed 
that  subdivision  1,  as  originally  enacted,  did 
not  require  the  payment  of  defendant's  costs, 
but  the  "payment  of  costs."  What  costs? 
Surely  no  costs  except  those  then  required 
by  the  statute  for  entering  the  order  and 
Judgment  of  dismissal.  Under  our  present 
statute,  no  costs  are  allowed  to  the  clerk 
for  the  entry  of  such  order,  and  no  Judgment 
of  dismissal  Is  required  to  be  entered.  Upon 
the  payment  to  the  clerk  of  the  statutory  fee 
upon  institution  of  the  suit,  nothing  further 
need  be  paid  until  the  entry  of  final  Judg- 
ment. Therefore  the  words  "upon  payment 
of  costs"  have  become  inoperative.  Undoubt- 
edly the  failure  to  eliminate  them  from  sub- 
division 1  at  the  time  when  the  words  "Judg- 
ment may  thereupon  be  entered  accordingly" 
were  eliminated  was  a  mere  oversight  of  the 
Legislature. 

Under  the  Laws  of  18T4,  1879,  and  1887, 
it  is  very  ai^arent  that  the  entry  of  two 
Judgments  was  contemplated:  (1)  A  Judg- 
ment of  dismissal,  to  be  entered  by  the 
clerk;  and  (2)  upon  such  dismissal  a  Judg- 
ment for  costs,  to  be  rendered  by  the  court. 
These  two  Judgments  wei-e  separate,  several, 
and  distinct.  One  simply  dismissed  the  suit, 
and  the  other,  after  the  dismissal  became 
effective,  pronounced  and  fixed  a  liabiilty 
against  the  plaintiff  for  the  defendant's  costs 
in  the  action,  specifying  the  amount  thereof. 
The  Legislature  undoubtedly  recognized  this 
peculiarity,  and  determined  that  two  Judg- 
ments were  not  necessary.  So  it  provided 
that  the  dismissal  should  be  complete  upon 
entry  In  the  clerk's  register,  and  that,  if  the 
defendant  was  entitled  to  costs,  he  might, 
after  the  dismissal,  make  an  application  to 
the  court  for  a  Judgment  for  costs,  under 
section  1008.  Code  Civ.  Proc.  It  must  be 
remembered  that  this  section  provides,  "Upon 
dismissal  ♦  ♦  •  it  is  the  duty  of  the 
court  to  render  such  Judgment  for  costs." 
Defendant  is  therefore  not  entitled  to  this 
Judgment  until  after  dismissal. 

After  the  decision  of  the  cases  of  Page  v. 
Superior  Ck)urt.  7e  Cal.  372,  18  Pac.  385,  and 
Page  v.  Page,  77  Cal.  83,  19  Pac.  183,  the 
Leglsftture  of  California  amended  the  section 
of  that  Code— which  before  that  time  had 
been  identical  with  ours,  as  fouud  in  the 
Compiled  Laws  of  1887  and  the  Revised  Stat- 
utes of  1872  and  1879— by  eliminating  the 
same  words  which  our  I^egislature  eliminated 
tn  adopting  the  Codes.  After  this  amend- 
ment the  entire  matter  came  before  the  Su- 
preme Court  of  that  state  In  the  case  of 
Hopkins  T,  Superior  Court,  136  Oal.  552,  69 
Pac.  299.     In  that  case  the  plaintiff  in  an 


action  for  divorce  filed  a  proper  notice  of 
dismissal  of  her  action  with  the  clerk  of  the 
court,  and  directed  the  clerk  to  enter  an  or- 
der of  dismissal.  This  the  clerk  refused  to 
do,  basing  his  action  upon  an  order  of  the 
court  directing  that  all  proceedings  in  rela- 
tion to  the  dismissal  be  stayed  unless  the 
plaintiff  pay  defendant  the  amount  of  his 
costs,  and,  if  plaintiff  failed  to  make  such 
payment,  then  the  attempted  dismissal  be 
annulled  and  set  aside.  Plaintiff  refused 
compliance  with  the  order,  and  objected  to 
further  order  of  the  court  staying  the  entry 
of  the  order  and  setting  the  action  for  trial, 
and  sued  out  an  alternative  writ  of  prohibi- 
tion to  restrain  the  court  from  proceeding 
further  in  the  matter.  The  opinion  in  this 
case  is  so  directly  in  point  in  the  considera- 
tion of  the  question  here  involved  that  we 
quote  from  It:  "The  only  costs  which  a  plain- 
tiff is  required  to  pay  before  dismissal  of  his 
action  are  the  clerk's  costs.  ♦  *  *  In  Han- 
cock Ditch  Co.  V.  Bradford,  13  Cal.  637,  which 
case  arose  under  provisions  of  the  practice 
act  regarding  dismissals,  to  the  effect  'that 
the  plaintiff  may  at  any  time  before  trial, 
upon  the  payment  of  costs,'  take  a  nonsuit,  it 
is  said:  'We  do  not  understand  that  the 
plaintiff  Is  bound  to  tender  the  costs  before 
being  entitled  to  be  nonsuited,  for  the  costs 
cannot  be  at  the  moment  known  or  comput- 
ed. But  this  proviso  was  only  meant  to  de- 
clare that  the  effect  of  the  nonsuit  is  to  sub- 
ject him  to  costs.'  So  here,  whatever  may 
be  the  rights  of  the  defendant  to  recover  his 
costs  upon  plaiutiCrs  dismissal  of  the  action, 
that  right  arises  only  after  dismissal,  and  the 
prepayment  of  defendant's  costs,  under  all 
of  the  decisions,  Is  not  a  prerequisite  to  the 
exercise  of  plaintiff's  right.  The  clerk  is  not 
charged  with  the  Judicial  functions  of  taxing 
costs  and  settling  a  cost  bill.  He  cannot  say 
what  costs  of  the  defendant  the  plaintiff  is 
under  obligation  to  pay.  The  utmost  of  a  de- 
fendant's right,  under  the  circumstances.  Is 
to  present  his  cost  bill  in  due  time  after  dis- 
missal, to  have  it  settled,  and  take  Judgment 
for  his  costs  against  plaintiff  accordingly. 
It  appears,  therefore,  that  plaintiff  had  done 
everything  that  the  statute  required,  and 
stood  entitled,  as  an  absolute  right  to  have 
her  order  of  dismissal  entered.  In  this  she 
was  prevented  by  the  order  of  the  court  di- 
recting the  clerk  to  refuse  to  enter  the  order 
until  plaintiff  had  complied  with  an  illegal 
condllion.  •  •  •  Here  the  plaintiff  ap- 
plied to  the  court,  in  furtherance  of  her  right 
thus  clearly  pointed  out,  and  the  court  not 
only  refused  her  the  right,  but  imposed  upon 
her  an  illegal  condition  as  the  price  of  her 
order  of  dismissal.  This  the  court  had  no 
right  to  do.  Its  sole  power  and  its  sole  Juris- 
diction, under  the  circumstances  indicated, 
was  to  have  ordered  the  proper  entry  of  dis- 
missal in  the  register.  Its  refusal  to  do  this, 
and  its  subsequent  order  setting  the  case  for 
trial,  were  unwarranted  and  in  excess  of  its 
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jnrlsdlctlm.  Against  this  It  Is  urged  that  in 
Page  T.  Snperior  Court  It  was  decided  tliat 
the  action  was  still  pending  until  Judgment 
of  dismissal  was  'entered  accordingly.'  At 
the  time  of  the  decision  in  the  Page  Case  the 
statute  declared  (Code  Civ.  Proc.  f  681)  an 
action  may  be  dismissed  *  *  *  in  the  fol- 
lowing cases:  'By  the  plalntifT  himself  at 
any  time  before  trial  upon  payment  of  costs. 

*  *  *  The  dismissal  mentioned  in  the  first 
two  subdivisions  Is  made  by  entry  in  the 
clerk's  register;  judgment  may  thereupon  be 
entered  accordingly.'  In  the  Page  Case, 
though  the  order  of  dismissal  had  been  given, 
and  the  entry  In  the  clerk's  register  made, 
the  Judgment  had  not  been  actually  entered, 
and  the  ruling  in  Page  v.  Superior  Court  is 
based  wholly  upon  this  omission.  Subse- 
quently the  Legislature,  with  design,  amend- 
ed this  section  by  eliminating  the  provision 
that  Judgment  may  thereupon  be  entered  ac- 
cordingly,' so  that  it  now  reads,  and  read  at 
the  time  this  question  arose:  The  dlsmiss- 
alB  mentioned  in  subdivisions  1  and  2  hereof 
are  made  by  entry  in  the  clerk's  register.' 

•  •  •  No  Judgment  is  any  longer  required 
to  be  entered.  The  mere  entry  of  the  order 
upon  the  clerk's  register  of  actions  Is  suffi- 
cient" 

We  therefore  conclude  that  a  plaintiff  may, 
at  any  time  before  trial,  file  a  praecipe  with 
the  clerk  for  the  dismissal  of  the  action,  and 
direct  the  clerk  to  enter  dismissal  on  the 
register  of  actions,  and  when  such  acts  have 
been  performed  the  case  is  dismissed,  and 
has  iKissed  entirely  Iteyond  the  jurisdiction 
of  the  court,  except  for  the  purpose  of  enter- 
ing a  Judgment  for  costs  in  favor  of  the  de- 
fendant under  section  1008,  if  the  defendant 
BO  demands. 

Tlie  proper  prsecipe  for  dismissal  having 
t>een  filed,  and  the  dismissal  having  been 
properly  entered  by  the  clerk,  the  court  was 
without  Jurisdiction  to  take  any  further  steps 
In  the  action,  save  to  render  a  judgment  for 
defendant's  costs  then  accrued.  If  applied  for 
by  defendant. 

We  therefore  advise  that  the  Judgment  ap- 
pealed from  be  reversed,  and  the  court  below 
directed,  upon  the  application  of  defendant, 
to  enter  a  Judgment  for  defendant's  costs 
which  had  accrued  at  the  date  plaintiff  filed 
bis  praecipe  for  dismissal. 

POORMAN  and  CALLAWAI,  CO.,  con- 
cur. 

PSat  CDBIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed. The  conclusion  there  reached,  after 
further  examination  of  section  1004  of  the 
Code  of  Civil  Procedure  in  the  light  of  the 
history,  and  the  construction  given  a  like 
provision  by  the  Supreme  Court  of  Califor- 
nia, renders  it  necessary  to  overrule  the  case 
of  State  ex  rel.  Oomue  v.  Lindsay,  24  Mont. 
352,  61  Fac.  883,  on  the  point  here  Involved. 
Thhi  is  accordingly  done. 


(30  Mont.  2M> 
CITY  OF  PHILIPSBURO  T.  DBGENHART 
et  al. 

(Supreme  Court  of  Montana.    May  6,  1904.) 

HUNICIPAL  C0BP0BATI0N9—0FFICEBS— BONDS — 
CONDITIONS  —  HONET  BECEIVED  BT  CITT 
TBEASUBEB— ILLEOALITT  OF  COLLECTION— 
FAILUBE  TO  ACCOUNT— LIABIUTT  OF  BUBK- 
TIES  —  ACTIONS  —  EVIDENCE  —  BEP0BT8  OF 
TBEASUBEB. 

1.  The  Statute  entitled  "Bonds  of  Officers'* 
(Pol.  Code^  art.  9,  §  1050  et  seq.)  provides,  at 
section  10(0,  that  any  surety  on  an  official  bond 
of  a  city,  county,  or  state  officer  may  be  reliev- 
ed in  a  certain  manner.  Pol.  Code,  {  4761, 
makes  It  the  duty  of  city  councils  to  require  ne- 
curity  from  officers,  but  does  not  prescribe  the 
conditions  of  the  security.  Section  47U2  pro- 
vides that  city  treasurers  must  give  official  t>ond» 
in  a  sum  prescribed  by  ordinance.  Section  4758 
provides  that  every  officer  of  a  city  or  town  who- 
is  required  to  ^ive  bond  must  file  the  same  with- 
in a  certain  time.  Section  4788  prescrities  cer- 
tain statutory  duties  of  a  city  treasurer.  Sec- 
tion 10G7,  which  is  included  in  article  9,  supra, 
requires  ail  official  bonds  to  be  conditioned  that 
the  principal  will  faithfully  perform  all  official 
duties  required  by  law,  and  that  he  will  account 
for  and  pay  over  to  the  person  or  officer  entitled 
to  receive  the  same  all  moneys  or  other  property 
that  m!iy  come  into  his  hands  as  such  officer. 
Held,  that  the  official  bond  of  a  city  treasurer  is 
within  the  purview  of  article  9,  and  must  be 
conditioned  in  accordance  with  section  1057. 

2.  Pol.  Code,  {  4788,  makes  it  the  duty  of  th» 
city  treasurer  to  present  a  statement  each  month 
of  moneys  received  and  disbursed  by  him  dur- 
ing the  preceding  mouth,  and  also  to  give  every 
person  paying  to  him  money  as  treasurer  a  re- 
ceipt therefor,  specifying  the  date,  amount,  and 
for  what  paid.  A  city  treasurer  receipted  for 
moneys  collected  by  officers  and  agents  of  the 
city  from  gambling  houses  and  brothels,  and  al- 
so Included  such  receipts  in  his  monthly  reports 
to  the  council.  Held,  that  the  money  so  receiv- 
ed was  received  by  the  treasurer  by  virtue  of  his 
office,  and  his  failure  to  pay  over  the  money  to 
his  successor  In  office  was  a  breach  of  his  offi- 
cial bond,  for  which  his  sureties  were  liobiek 
though  the  money  was  collected  illegally  and 
without  authority. 

3.  Keports  of  a  city  treasurer  to  the  dty  conn- 
cil  of  moneys  received  and  disbursed  during  the 
month,  which  he  is  required  to  make  by  Pol. 
Code,  i  4788,  ma^  be  given  in  evidence  against 
the  sureties  on  his  official  bond,  and  are  prima 
facie  true,  and,  when  not  contradicted  by  the 
sureties,  are  binding  on  them. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Granite  County;  Welling  Nap- 
ton,  Judge. 

Action  by  the 'city  of  Phllipsburg  agnlnst 
L.  C.  Degenhart  and  others.  From  a  judg- 
ment for  defendants,  and  from  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.    Reversed. 

W.  L.  Brown  and  W.  B.  Moore,  for  appel- 
lant D.  M.  Durfee  and  McConnell  &  Mc- 
Conndl,  for  respondents. 

CLAYBERQ,  C.  O.  This  is  an  appeal  from 
a  Judgment  and  order  overruling  a  motion  for 
a  new  trial.  The  action  was  brought  by  the 
city  against  the  sureties  upon  the  official  bond 
of  Charles  A.  Wallender,  treasurer  of  the  city 
of  Phllipsburg,  to  recover  for  a  deficiency  in 
his  account  as  such  city  treasurer.  The  court 
found  that  "the  shortage  of  G.  W.  Wallender, 
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defendant,  is  tlte  sam  of  $1,281.21."  Never- 
theless judgment  was  entered  for  defendants. 
The  otllclal  bond  sued  upon  Is  attached  to  the 
c-ouiplaint  on  file,  and  Is  conditioned  as  fol- 
lows:  "Now,  therefore.  If  the  said  Charles  A. 
Wallender  sliall  well,  truly  and  faithfully  jjer- 
foriu  all  ottlcial  duties  now  required  of  liim 
by  law,  and  also  such  additional  duties  as 
may  be  imposed  upon  him  by  any  law  of  the 
state,  and  if  he  shall  account  for  and  pay 
over  and  deliver  to  the  person  or  officer  en- 
titled to  receive  the  same,  all  moneys  or  other 
property  that  may  come  into  bis  hands  as 
such  city  ti-easurer,  then  this  obligation  to 
be  void  and  of  no  effect;  otherwise  to  remain 
in  full  force  and  virtue."  Tiie  defense  set  up 
in  the  answer  was,  briefly,  that  the  officers 
and  agents  of  the  city  collected  money  from 
various  gambling  houses  and  houses  of  pros- 
titution, which  they  had  no  right  to  collect, 
and  therefore  the  city  liad  no  right  to  the 
money  received  therefrom,  and  that  the  con- 
version and  embezzlement  of  the  moneys  al- 
leged in  the  complaint  "was  only  the  con- 
version of  money  not  belonging  to  the  city  of 
Philipsliurg,  but  received  by  the  illegal  means 
above  set  forth."  The  court  found  that  the 
moneys  thus  collected  by  the  city  officials 
amounted  to  the  sum  of  $1,072.53. 

The  condition  of  the  bond  Is  substantially 
within  the  provisions  of  section  lOol  of  the 
rolitienl  Code,  as  amended  (Laws  1889,  p. 
70).  Under  the  terms  of  this  bond,  the  city 
treasurer  and  his  siureties  were  liable  for  all 
inonej-s  that  came  Into  his  hands  as  such  city 
treasurer  which  he  did  not  pay  over  "to  the 
person  or  officer  entitled  to  receive  the  same." 
The  recoitl  discloses  the  election  of  his  suc- 
cessor in  office,  his  demand  on  Wallender  for 
the  money,  and  his  failure  to  imy  over  the 
sum  for  whicl>  suit  is  brought. 

Counsel  for  resiwndent  seems  to  be  of  the 
impression,  as  shown  by  his  brief,  and  au- 
thorities cited  therein,  tliat  the  statutory  bond 
of  a  city  treasurer  can  iie  conditioned  only 
that  he  faltlifully  perform  the  duties  of  his 
office.  We  gather  this  from  the  citation  of 
«ubdi\ision  1  of  section  4788  of  the  Political 
Cotle,  and  of  cases  which  uniformly  hold  that, 
where  a  bond  is  given  for  tlie  performance  of 
the  duties  of  an  office  only,  its  language  can- 
not be  extended.  In  some  way  counsel  seems 
to  have  overlooked  the  fact  that  we  have  a 
ftatute  entltletl  "Bonds  of  Officers"  (article 
«,  S  1050  et  son.,  Tol.  Code).  This  article  con- 
templates all  official  bonds.  That  It  Is  in- 
tended to  Include  official  bonds  of  city  treas- 
urers seems  apparent  from  section  1073,  which 
provides:  "Any  surety  on  the  official  bond  of 
a  city,  town,  township,  county  or  state  offl- 
<Ter,  may  be  relieved  from  liabilities  thereon 
afterwards  accruing,  by  complying  with  the 
provisions  of  the  three  sections  following." 
AVe  have  searched  our  statutes  diligently,  but, 
aside  from  the  provisions  of  this  article,  we 
find  none  prescribing  what  sliall  be  the  con- 
dition of  an  official  lx>nd  of  a  city  treasurer. 
All  legislation  seems  to  have  been  enacted 


upon  the  theory  that  this  article  covers  such 
bonds.  For  Instance,  section  4761  of  the 
Political  Code  makes  It  the  duty  of  the  city 
council  to  provide  accountability  of  all  officers 
"by  requiring  from  them  sufficient  security  for 
the  faithful  performance  of  their  duties,"  but 
does  not  prescribe  what  the  conditions  of  the 
bond  shall  be.  Section  4762  of  the  Political 
Code  provides  that  "the  city  treasurer  ♦  •  • 
and  such  otlier  city  officers  as  the  council  by 
ordinance  may  require,  must  give  official 
txinds  In  such  sums  and  secm'ities  as  the  ordi- 
nance may  prescribe."  Section  4758  of  the 
Political  Code  provides  that  "each  officer  of 
a  city  or  town  must  take  the  oath  of  office, 
and  such  as  may  be  required  to  give  bonds, 
file  the  same,  duly  approved,  within  ten  days 
after  receiving  notice  of  ills  election  or  ap- 
pointment." Section  4788  of  the  Political 
Code  prescribes  certain  statutory  duties  of  a 
city  treasurer. 

A  duty  devolves  upon  all  officials  to  turn 
over  and  account  for  all  moneys  In  their  bands, 
which  they  have  received  In  their  official  ca- 
pacity, to  their  successor  In  office.  This  duty 
is  so  plain  that  it  needs  no  statutory  affirm- 
ance. If  an  officer  receives  money  by  virtue 
of  his  office,  and  as  such  official,  such  money, 
fo  far  as  the  officer  Is  concerned,  belongs  to 
the  municipality  of  which  he  Is  an  officer,  and 
not  to  him.  His  duties  as  to  money  received 
by  him  as  treasurer  are  exactly  the  same  as 
his  duties  regai-dlug  the  office  furniture  and 
supplies  In  Ids  office.  That  this  duty  exists 
and  is  recognized  by  the  Legislature  is  ap- 
parent from  the  provisions  of  section  1057, 
supra,  which  prescribes  the  conditions  of  all 
official  bonds:  "The  condition  of  an  offlciol 
bond  must  lie  that  the  principal  will  well, 
truly  and  faithfully  perform  all  official  du- 
ties then  required  of  him  by  law,  and  also  all 
such  additional  duties  as  may  be  Imposed  on 
him  by  any  law  of  the  state,  and  that  he 
will  account  for  and  pay  over  and  deliver  to 
the  person  or  officer  entitled  to  receive  the 
same,  all  moneys  or  other  property  that  may 
come  into  his  hands  as  such  officer.  Such 
bond  must  be  signed  by  the  principal  and  at 
least  two  siveties."  This  section  was  amend- 
ed by  the  Laws  of  1880,  p.  78,  by  inserting 
after  the  word  "state"  the  words  "subse- 
quently enacted."  We  therefore  have  no  hes- 
itancy in  saying  that  the  official  bond  of  a  city 
treasurer,  as  contemplated  by  the  Political 
Code,  comes  clearly  within  the  purview  of 
article  9,  supra,  and  must  be  conditioned  In 
accordance  with  section  1067. 

Article  3  In  which  section  4788  is  found,  is 
entitled  "Executive  Powers,"  and  does  not  as- 
sume to  say  anything  about  official  bonds,  but 
prescrll)es  certain  duties  of  officials  of  a  city. 
That  otlier  duties  may  exist  is  apparent  from 
section  4740  of  the  Political  Code.  The  only 
question,  therefore.  Involved  in  this  case,  as 
to  the  liability  of  the  sureties,  is  whether  or 
not  the  city  treasurer  received  the  money  for 
which  suit  is  brought  in  his  official  capacity. 
BecUon  4788  of  the  FoUtical  Code  provides 
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that  It  Is  the  duty  of  the  treasurer,  among 
other  things  (sulxlivl.sion  3):  "To  present  on 
the  first  Monday  of  each  month  to  the  council 
a  fnll  and  detailed  statement  of  the  amounts 
of  money  belonging  to  the  city  or  town  re- 
ceived by  him,  and  by  him  disbursed,  during 
the  preceding  month,  and  the  state  of  each 
particular  fund,  which  statement  must  be  veri- 
fied by  his  oath."  Subdivision  6  provides: 
"To  give  every  person  paying  to  him  money 
as  treasirer,  a  receipt  therefor,  specifying  the 
date  of  payment,  the  amount,  and  for  what 
paid."  The  record  discloses  the  receipts  of 
the  treasurer  for  the  moneys  sought  to  be  re- 
covered, as  required  by  subdivision  6,  supra, 
thus  showing  that  he  received  this  money  as 
city  treasurer.  The  record  also  discloses  the 
monthly  reports  of  the  treasurer,  properly  ver- 
ified by  him,  stating  tliat  be  held  this  money 
as  city  treasurer.  These  reports  comply  with 
the  requh%ments  of  subdivision  3,  supra. 
Under  all  the  testimony  Introduced  at  the 
trial,  and  the  finding  of  the  court,  it  is  con- 
clusive that  the  money  for  which  the  suit  was 
brought  was  received  by  the  city  treasurer 
by  virtue  of  his  office,  and  not  otlierwlse. 
The  sureties  on  the  olficial  bond,  who  are  de- 
fendants in  this  case,  have  not  sought  to  con- 
tradict any  of  these  receipts  or  reports,  and 
they  are  therefore  bound  thereby. 

Reports  of  an  ofi9cer  which  are  required  by 
law  may  be  given  In  evidence  against  the 
sureties  on  his  official  bond,  and  are  prima 
facie  true.  Board  of  Supervisors  v.  Bristol, 
99  N.  y.  310,  1  N.  B.  878;  State  v.  Smith,  26 
Mo.  226,  72  Am.  Dec.  204;  Van  Siclcel  v. 
County  of  Buffalo,  13  Neb.  1(«,  13  N.  W.  19, 
42  Am.  Rep.  753;  Blssell  v.  Saxton,  66  N.  Y. 
55;  Broad  v.  City  of  Paris,  66  Tex.  119,  18 
S.  W.  342;  Mahon  v.  Kinney  County  (Tex. 
Civ.  App.)  28  S.  W.  1024;  Mechem  on  Pub- 
lic Officers,  {  289. 

We  agree  with  the  jwsitlon  talien  by  coun- 
sel for  appellant  that  Wallender,  the  city 
treasurer,  liavlng  received  and  receipted  for 
all  the  moneys  in  question  as  city  treasurer, 
and  having  aclcnowledged  the  receipt  and  the 
holding  of  said  money  as  moneys  of  the  city, 
by  his  monthly  reports  and  accounts  to  the 
city,  his  failure  to  pay  over  such  moneys  to 
his  successor  in  office  is  a  breach  of  the  con- 
dition of  his  bond,  and  that  the  sureties 
thereon  are  liable  therefor.  The  conduct  of 
the  city  officials  in  the  collection  of  this 
money  is  reprehensible,  and  should  not  be 
upheld.  By  the  method  recognized  and  prac- 
ticed in  the  city  of  IMiiliiwhui-g.  the  statutes 
of  the  state  of  Montana  were  allowed  to  be 
constantly  viola  te<l.  There  is  no  showing  In 
the  record  but  that  the  money  tlius  collected 
was  paid  voluntarily,  and  therefore  could  not 
be  recoverad  from  the  city  by  the  parties 
paying  the  same.  Altliougli  liieKally  col- 
lected, it  was  therefore  the  money  of  the 
city  of  Philipsburg.  It  was  paid  to  the  treas- 
urer, and  he  embezzle<l  or  converted  the 
same.  The  sureties  on  his  official  bond  con- 
tracted with  the  city  against  such  conduct  of 


the  treasurer.  It  does  not  lle.in  their  mouths 
to  say  that  the  money  was  paid  illegally, 
and  tlierefore  does  not  belong  to  the  city,  or 
that  it  was  so  tainted  with  corruption  that  it 
would  be  violative  of  public  policy  to  allow 
tlje  recovery  against  the  treasurer's  bond. 
The  mere  fact  that  the  money  was  collected 
without  authority  can  make  no  difference  in 
the  liability  of  the  sureties  upon  the  bond 
here  involved.  Tliis  question  has  been  prac- 
tically decided  in  the  cases  of  Smith  v.  Lo- 
vell,  2  Mont.  332,  and  Meagher  County  Com- 
missioners V.  Gardner,  18  Mont.  110,  44  Pac. 
407.  Mechem  on  Public  Officers,  $  295,  uses 
the  following  language:  "An  officer  who  has 
received  money  for  and  on  account  of  his 
principal  cannot,  in  general,  when  called 
upon  to  pay  it  over,  defend  on  the  ground 
that  it  was  money  which  Ws  principal  had 
no  right  to  obtain,  procure,  or  receive.  It  is 
held  that  his  sureties  are  equally  estopped." 
See,  also,  Sutherland  v.  Garr,  85  N.  Y.  105; 
Wylie  T.  Gallagher,  46  Pa.  205;  Boeluner  v. 
Schuylkill,  46  Pa.  452;  Heppe  v.  Johnson, 
73  Cal.  265,  14  Pac.  833;  Detroit  Savings 
Bank  v.  Zelgler,  49  Mich.  157,  13  N.  W.  496, 
43  Am.  St.  Rep.  456;  Galbraltb  v.  Gaines, 
10  Lea,  568. 

We  advise  that  the  Judgment  and  order 
appealed  from  be  reversed,  and  the  case  re- 
manded, with  instructions  to  the  court  below 
to  render  Judgment  in  favor  of  appellant 
against  the  defendants  for  the  sum  of 
fl,284.21. 

POORMAN  and  CALLAWAY,  CC.  concur, 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion  the  Judgment  and  or- 
der appealed  from  are  reversed,  and  the  case 
is  remanded,  with  instructions  to  .the  court 
below  to  render  Judgment  in  favor  of  aptiei- 
lant  against  the  defendants  for  the  sum  of 
$1,284.21. 

MILBURN,  J.  1  concur.  It  might  be  in- 
ferred, from  the  statement  that  "tliere  is  no 
showing  in  the  record  but  that  the  money 
thus  collected  was  paid  voluntarily,"  tliat 
money  paid  by  Inmates  of  houses  of  ill  fame 
and  other  violators  of  the  law  to  city  offi- 
cials in  order  to  prevent  prosecution  is  some- 
times paid  voluntarily.  I  do  not  believe  that 
such  payments,  exacted  from  lawbreakers  by 
officers  who  thus  become  themselves  partici- 
pes  criminis,  ever  are  or  ever  can  be  volun- 
tarily made. 


BUTTE  MIN.  &  MILL  CO.  v.  KBXYOX  et  al. 

(Supreme  Court  of  Montana.    May  6,  1904.)  - 

APPEAL  —  CONFLICTING      EVIDENCE  —  ISSTRl'C- 

TIONS— Jl'DOMENT    ROLL— BBIEF— BEF- 

BRGNCES  TO  RECOBU. 

1.  The  evidence  beiDK  conflicting,  its  sufficien- 
cy to  sustain  the  verdict  or  judgment  will  not  iie 
considered  on  appeal. 

2.  The  iiiKtructions,  which  are  a  part  of  the 
Judgment  roll,  not  appearing  therem,  as  it  is 
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certified,  but  being  merdy  in  the  statement  on 
motion  for  a  new  trial,  cannot  be  considered. 

3.  Under  Sup.  Ct.  Rule  10,  par.  c  (3)  (57  Pac. 
Tii),  providing  that  the  brief  shall  contain  a 
statement  of  the  points  to  be  discussed,  with  a 
reference  to  the  page  of  the  record  relied  on  in 
snpjMit  of  each  point,  assignments  of  error  on 
admission  and  rejection  of  evidence  will  not  be 
considered ;  there  being  a  large  number  of  spec- 
ifications of  errors,  and  no  reference  to  the  171 
pages  of  recoi-d. 

Coutnissiouera'  Opinion.  Appeal  from 
District  Court,  Silver  Bow  County;  Wm. 
Clancy,  Judge. 

Action  by  the  Butte  Mining  &  Milling  Com- 
pany against  W.  R.  Kenyon  and  others. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 

MeBride  &  McBride,  for  appellant.  Chas. 
R.  Leonard  and  L.  J.  Hamilton,  for  respond- 
ents. 

Statement. 

CliATBERG,  C.  C.  Appeal  from  Judgment 
In  favor  of  defendants,  and  order  overruling 
plaintiff's  motion  for  a  new  trial.  On  and 
prior  to  May  8,  1894,  the  plaintiff  was  the 
owner  and  in  possession  of  a  certain  quartz 
mill  and  machinery.  On  this  day  defendants 
went  Into  possession  under  an  agreement 
with  plaintiff  for  the  use  thereof  upon  a  stip- 
ulated rent.  After  the  defendants  bad  been 
in  possession  for  some  months,  and  on  the 
28th  day  of  September,  1894,  the  mill  was 
destroyed  by  tire.  Plaintiff  brings  this  suit 
for  the  purpose  of  recovering  the  value  of  the 
mill,  and  states  his  cause  of  action  in  two 
separate  counts.  In  the  first  count  he  alleges 
that  defendants  did  willfully  and  recklessly 
place  a  damper  in  the  smokestack  connected 
with  the  fire  box  and  combustion  chamber, 
and  did  willfully  and  recklessly  close  such 
damper,  which  had  the  effect  of  forcing  the 
Are  products  through  cracks  in  the  lining  of 
the  Are  Ik>x  and  combustion  chamber,  and 
setting  Ure  to  the  mill.  The  second  count  Is 
based  upon  the  alleged  provisions  of  an  oral 
lease,  that  defendants  should  return  the  mill 
in  good  condition  and  repair  at  the  end  of 
the  term,  and  that  through  their  negligence 
(allegeu  practically  in  the  same  manner  as 
the  negligence  alleged  In  the  first  count)  the 
mill  was  destroyed,  causing  a  breach  of  the 
covenant  of  the  lease,  which  rendered  the 
defendants  liable  for  the  value  of  the  mill. 

Insufficiency  of  the  Evidence 

We  have  carefully  examined  the  record  in 
thi«  case,  and,  after  such  examination,  are 
convinced  that  testimony  was  offered  by  de- 
fendants tending  to  contradict  all  the  allega- 
tions of  the  complaint  in  regard  to  the  negli- 
gence alleged  in  the  first  count,  and  in  regard 
to  the  terms  of  the  lease  alleged  in  the  sec- 
ond count  thereof.  The  evidence  In  the  case 
Is  very  conflicting,  and  it  would  serve  no  use- 
ful purpose  to  enter  into  a  discussion  of  it 
in  this  opinion.  The  rule  of  law  In  this  juris- 
diction is  well  settled,  that  where  the  evi- 


dence Is  conflicting  this  court  will  not  con- 
sider the  question  of  its  iusuffidency  to  sus- 
tain the  verdict  or  Judgment.  Nelson  v.  Gt 
Northern  By.  Co.,  28  Mont.  297,  72  Pac.  642; 
Hefferlin  v.  Karlman,  29  Mont  — ,  74  Pac. 
201. 

Errors  In  Instructions. 

Counsel  for  appellant  assigns  error  to  the 
giving  of  certain  instructions  requested  by 
respondents.  These  errors  cannot  be  consid- 
ered, for  the  reason  that  the  instructions  ex- 
cepted to  are  not  before  us.  Instructions  are 
a  part  of  the  Judgment  roll.  Section  1196, 
Code  Civ.  Proc.  The  Judgment  roll  must  be 
certified  to  this  court  as  an  entirety.  Featb- 
ermau  v.  Granite  County,  28  Mont  462,  72 
Pac.  972.  These  instructions  do  not  appear 
In  the  Judgment  roll  as  certified  to  this  court, 
but  iu  the  statement  on  motion  for  a  new 
trial.  This  is  Insufficient  Featherman  Case, 
supra. 

The  clerk  of  the  court  below,  in  his  orig- 
inal authentication  of  the  record,  did  not  cer- 
tify that  it  contained  copies  of  the  instruc- 
tions. After  the  bearing  of  the  case,  counsel 
presented  an  amended  certificate  of  the  clerk, 
and  asked  that  It  be  attached  to  the  tran- 
script on  file.  By  this  amended  certificate  the 
clerk  certiiies  tliat  the  transcript  contains  "a 
true,  correct  and  complete  transcript"  of 
certain  papera  (naming  them),  and  then  con- 
tinues, ''with  instructions  given  In  said  cause, 
and  contains  all  the  papers  which  constitute 
and  are  Included  In  the  Judgment  roll  In  said 
action."  Aside  from  the  sufficiency  of  this 
paper  as  a  certificate  under  the  provisions  of 
our  statute,  which  we  do  not  find  necessary 
to  decide,  and  aside  from  the  question  wheth- 
er or  not  it  is  presented  to  this  court  in  such 
a  manner  as  to  be  received,  of  which  we 
have  very  serious  doubt  but  which  we  do 
not  decide,  this  amended  certificate  does  not 
in  any  way  or  manner  aid  the  transcript  in 
the  defect  above  mentioned. 

Errors  in  the  Admission  and  Rejection  of 
Testimony. 

Paragraph  "c,"  subd.  8,  rule  10,  of  this 
court  (57  Pac.  vlij,  provides  that  the  brief 
shall  contain  "a  brief  of  the  argument  ex- 
Ivbiting  a  clear  statement  of  the  points  of 
law  or  fact  to  be  discussed,  with  a  reference 
to  the  page  of  the  record,  and  the  authorities 
relied  upon  in  support  of  each  point."  Ap- 
pellant's brief  contains  52  specifications  of 
error,  all  of  which  are  commented  upon  iu 
the  argument  The  argument  covers  29  pa- 
ges of  the  printed  brief,  and  in  only  two  in- 
stances is  there  any  reference  made  to  the 
page  of  the  record,  and  these  references  are 
upon  alleged  errors  which  are  immaterial. 
The  record  consists  of  171  pages  of  printed 
matter.  This  court  will  not  spend  the  time 
searching  the  record  for  errors  when  no  ref- 
erence is  made  thereto  as  provided  by  its 
rules. 

Therefore  the  assignments  of  error  upon 
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the  admtsston  or  rejection  of  testimony  are 
not  presented  to  this  court,  within  the  pur- 
view of  the  rule  above  announced,  and  will 
not  be  considered  by  the  court. 

We  advise  that  the  judgrment  and  order 
appealed  from  be  affirmed. 

POORMAN  and  CALLAWAY,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  aihrmed. 


McNINCn  T.  CRAWFORD  et  al. 
(Supreme  Court  of  Montana.    May  4,  1901.) 

NEW  TBIALS — QBOUNDS— NOTICE  OF  INTENTION. 

1.  Under  a  notice  of  intention  to  move  for  a 
new  trial,  specifying  as  grounds  the  insufficien- 
cy of  the  evidence  to  justify  the  decision  of  the 
court  as  regarded  plaintiff,  the  appealing  de- 
fendant could  not  urge  an  objection  to  the_  suf- 
ficiency of  the  evidence  to  sustain  the  decision 
in  favor  of  another  defendant. 

Appeal  from  District  Court,  Beaverhead 
County;  M.  H.  Parker,  Judge. 

Action  by  Clark  McNinch,  substituted  for 
Mattle  Z.  Farrlngton,  against  G.  K.  Crawford 
and  others.  From  the  decree  rendered,  and 
from  an  order  denying  a  new  trial,  certain 
defendants  appeal.    Affirmed. 

W.  S.  Barbour,  H.  Ii.  Maury,  and  W.  Y. 
Pemberton,  for  appellants.  Edwin  Norrls, 
R.  B.  Smith,  and  E.  C.  Smith,  for  respond- 
ent. 

HOLLOWAi:,  J.  TUls  action  was  com- 
menced in  the  district  court  of  Beaverhead 
county  by  Mattle  Z.  Farrlngton  against  sev- 
eral defendants  to  have  determined  the  rela- 
tive rights  of  the  parties  to  the  use  of  the 
waters  of  Sage  creek.  The  answering  de- 
fendants appeared  and  filed  separate  answers 
and  cross-complaints  controverting  the  alle- 
gations of  the  plaintiff's  complaint,  and  every 
one  setting  forth  his  right,  and  putting  in  is- 
sue the  allegations  of  every  other  cross-com- 
plaint. The  cause  was  tried  without  a  jury. 
The  court  made  findings  of  fact  and  conclu- 
sions of  law,  and  entered  a  decree  In  accord- 
ance therewith.  Before  the  trial,  Clark  Mc- 
Nlnch  succeeded  to  the  rights  of  the  plaintiff, 
and  was  substituted  for  her.  The  coxirt  de- 
termined the  dates  and  amounts  of  the  ap- 
propriations made  by  the  several  parties.  To 
the  plaintiff  was  decreed  the  right  to  the  use 
of  100  Inches  of  water  appropriated  October 
a,  1883,  and  to  defendant  Mary  McKnlght  a'jO 
Inches  appropriated  .Tune  1,  18.S,'>.  Two  of  the 
defendants.  Cook  and  Dowling,  made  a  mo- 
tion for  new  trial;  and  from  the  order  over- 
ruling this  motion,  and  from  the  decree  en- 
tered, they  appealed. 

In  their  notice  of  intention  to  move  for  a 


new  trial,  the  appellants  specify  the  follow- 
ing g;rounds:  (1)  Accident  and  surprise  which 
ordinary  prudence  could  not  have  guarded 
against;  (2)  newly  discovered  evidence;  (3> 
Insufficiency  of  tlie  evidence  to  Justify  the  <te- 
cislon  of  the  court,  in  this:  that  the  testi- 
mony given  on  the  trial  shows  that  the  plain- 
tiff has  no  reasonable  use  for  the  waters  of 
Sage  creek,  that  his  right  had  been  aliaudon- 
ed,  and  that  It  Is  barred  by  operation  of  law; 
and  (4)  that  the  decision  of  the  court  is 
against  law. 

Appellant  Dowling  appears  to  liave  aban- 
doned his  api>eal.  At  least,  he  has  made  no 
appearance  in  this  court. 

In  his  brief  filed  herein,  appellant  Cook 
waives  all  groimds  of  the  motion  for  new 
trial  except  the  ground  of  the  insufficiency 
of  the  evidence  to  sustain  tlie  decision  of  the 
court  as  to  the  rights  of  plaintiff  and  defend- 
ant Mary  McKnlght.  An  examination  of  the 
notice  of  intention  to  move  for  a  new  trial, 
above,  discloses  that  no  objection  Is  made  to 
the  decision  of  the  court  awarding  defendant 
Mary  McKnlght  her  water  right  on  the  ground 
of  the  Insufficiency  of  the  evidence  to  support 
It  That  objection  is  lodged  against  the  de- 
cision of  the  court  making  an  award  to  the 
plaintiff  McXinch  only.  Every  party  to  this 
suit  was  an  antagonist  of  every  other  party, 
and  while  a  ground  of  notice  of  intention  to 
move  for  a  new  trial,  specifying  generally 
insufficiency  of  the  evidence  to  support  the  de- 
cision of  the  court,  would  doubtless  have  been 
suflident  to  enable  the  appellant  to  urge  tliat 
objection  as  to  any  or  all  of  the  court's  find- 
ings, if  otherwise  properly  presented,  yet  ap- 
pellant saw  fit  to  limit  that  objection  to  the 
decision  of  the  court  affecting  the  plaintiff 
only;  and  he  must  now  be  bound  by  that 
notice,  and  cannot,  in  the  specification  of  er- 
rors In  his  statement  on  motion  for  a  new 
trial  or  in  Ids  brief,  insist  on  any  ground  of 
the  motion  not  comprehended  within  this  no- 
tice of  intention  to  move  for  a  new  trial.  Un- 
der this  notice  of  Intention,  then,  we  are  of 
tlie  opinion  that  appellant  cannot  now  be 
heard  to  urge  the  objection  of  insufficiency  of 
the  evidence  to  sustain  the  decision  of  tlie 
court  made  in  favor  of  defendant  Mary  Mo- 
Knight,  and,  as  all  other  grounds  of  the  mo- 
tion are  waived,  that  portion  of  the  court's  de- 
cision is  before  us  uncliallenged. 

It  is  urged  that  the  evidence  Is  Insufficient 
to  supi)ort  the  decision  of  the  court  in  so  far 
as  it  affects  tlie  rights  of  the  plaintiff  Mc- 
Nlnch.  We  have  examined  the  record,  and 
are  of  tlie  opinion  that  there  is  Ruffldent  evi- 
dence to  sustiin  the  court  in  Its  decision  in 
this  behalf. 

The  judgment  and  order  are  afflmied.  Af- 
firmed. 

BRANTLY,  C.  J.,  and  MILBURX,  J.,  con- 
cur. 
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LONGTIN  T.  PERSELL  et  al, 
(Supreme  Court  of  Montana.    May  5,  1904.) 

M:1SA\CE— BLASTING  —  INJURIES— LIABILITY — 
EXEBCISE  OF  CARE. 

1.  The  carrying  on  of  blasting  on  premises 
l)latted  as  city  lots,  oontinuously  for  over  a  year, 
<-on8titutes  a  nuisance  prima  facie,  irrespective 
of  the  care  exercised,  and  a  recovery  may  be  had 
for  injury  to  property  owing  to  concussions  of 
the  air  from  the  blasting. 

Appeal  from  District  Court,  Lewis  and 
Clarke  County;   J.  M.  Clements,  Judge. 

Action  by  Joseph  lA>ns:tin  against  Thomas 
B.  Persell  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.     Attlrmed. 

This  action  was  commenced  by  Joseph 
I^ngtin,  plaintiff,  against  Thomas  B.  Persell 
and  W.  E.  Persell,  copartners  doing  business 
as  the  Persell  Limestone  Company.  The 
plaintlfT  owns,  is  possessed  of,  has  his  resi- 
dence and  lives  on,  lot  13,  block  o.'>3,  original 
town  site  of  Helena.  The  defendants  own  and 
are  operating  a  limestone  quarry  on  portions 
of  blocks  554  and  5.56  of  the  original  town  site 
of  Helena,  and  within  the  present  corporate 
limits  of  the  city  of  Helena.  The  complaint 
alleses  that,  for  12  months  prior  to  the  oom- 
njencement  of  this  action,  defendants,  In  the 
conduct  of  their  operations  in  said  quarry, 
had  used  and  exploded  large  quantities  of 
powder  In  blasting  out  stone,  and  that,  by 
means  of  such  blasting,  fragments  of  rock 
had  been  hurled  with  great  force  against  plain- 
tiff's dwelling  liouse,  doing  damage  thereto; 
that  pieces  of  rock  had  been  thrown  upon  his 
premises;  and  that  the  explosion  of  such 
blasts  of  powder  had  caused  concussions  of 
the  air  to  such  an  extent  as  to  shake  his 
dwelling  house,  and  to  cause  rents  to  be  made 
in  the  walls,  rendering  the  dwelling  unsafe 
for  residence  purposes,  and  doing  damage  to 
it  to  the  extent  of  $1,000.  The  answer  denies 
that  defendants  caused  any  damage  whatever 
to  plaintiff's  property,  or  that  any  damage 
bad  lieen  sustained  by  plaintiff.  The  cause 
was  tried  to  a  jury,  which  returned  a  verdict 
In  favor  of  the  ]>laintiff;  and  from  the  judg- 
ment entered  thereon,  and  from  the  order 
denying  them  a  new  trial,  defendants  ap- 
IKjaletl. 

Toole  &  Bach  and  Clayberg  &  Gunn,  for 
appellants.     Nolan  &  Loeb,  for  respondent 

HOLLOW  AY.  J.  (after  stating  the  facts). 
Numerous  eiTors  are  assigned,  but  it  is  con- 
ceded tliat  they  all  raise  but  one  question. 
Ap|)ellants  contend  tliat  they  are  not  liable  for 
damages  caused  to  respondent's  premises  by 
reason  of  the  vibrations  of  the  earth  or  con- 
cussions of  the  air  resulting  from  the  blasting 
done  by  them,  where  no  negligence  is  alleged 
or  proved,  and.  In  support  of  this  contention, 
rely  upon  the  decisions  in  the  following  cases: 
Benner  t.  Dredge  Co.,  184  N.  Y.  ITitt,  .11  N.  E. 
,12S.  17  L.  R.  A.  220.  30  Am.  St.  Rep.  (M9; 

1 1  Sm  Nuisance,  voL  23,  Ceat.  Dig.  H  7.  U. 


Booth  V.  Railroad  Co.,  140  N.  T.  267,  35  N. 
E.  .TO2,  24  L.  R.  A.  105.  37  Am.  St  Rep.  552; 
Simon  v.  Henry  (N.  J.  Sup.)  41  Atl.  002;  and 
Sullivan  v.  Dunham,  101  N.  Y.  200,  .w  N.  E, 
02:5,  47  L.  R.  A.  713,  70  Am.  St  Rep.  274. 

Benner  v.  Dre<lge  Company  was  an  action 
by  a  property  owner  against  the  dre<lge  com- 
pany which  had  a  contract  with  the  govern- 
ment of  the  United  States  to  remove  an  ob- 
struction to  navigation  from  East  river,  New 
York.  In  the  i)erformance  of  its  work  the 
dredge  company  used  explosives,  by  reason 
of  which  plaintiff's  building  was  Injured.  The 
court  held  that  the  defendant  was  not  liable 
in  the  alienee  of  a  showing  of  negligence, 
but  based  its  decision  upon  the  ground  that 
the  general  government  had  absolute  power 
to  make  or  have  made  the  improvement  men- 
tioned, and  could  not  be  held  liable  for  dam- 
age resulting  therefrom,  and  that  the  defend- 
ant had  all  the  authority  which  the  govern- 
ment had  to  select  the  means  necessary  to  be 
employed.  The  court  said:  "The  defendant 
had  the  authority  of  the  government,  and  kept 
within  It,  and  therefore  is  not  liable." 

Booth  T.  Railroad  Company  was  an  action 
by  a  property  owner  against  the  railroad  com- 
pany to  recover  damages  for  Injuries  caused 
by  the  explosion  of  bla.HtIng  powder.  It  ap- 
peared that  It  was  necessary  for  the  com- 
pany to  do  the  blasting  In  order  to  make  nec- 
essary excavations  for  Its  track.  In  tlie  opin- 
ion of  the  court,  emphasis  Is  laid  upon  tlie 
fact  that  this  blasting  was  only  a  temiMraiy 
expedient,  necessary  to  reduce  the  property  to 
the  use  for  which  it  was  intended,  and  the 
court  makes  a  distinction  between  a  case  of 
tliat  kind  and  one  where  the  blasting  is  car- 
ried on  continuously. 

Simon  v.  Henry  was  an  action  by  a  prop- 
erty owner  against  certain  defendants  wlio 
had  a  contract  with  the  municipal  authorities 
of  the  town  of  Union,  N.  J.,  to  construct  a 
public  sewer  for  the  town.  In  making  exca- 
vations in  the  street,  the  defendants  employ- 
ed blasting  powder.  The  plaintiff's  property 
was  injured  because  of  concussions  of  the  air 
consequent  upon  the  explosions  of  such  pow- 
der. The  decision  of  this  case  Is  made  upon 
the  authority  of  Booth  v.  Railroad  Co.,  8ui>ra, 
and  with  reference  to  that  case  It  Is  said: 
"In  Booth  V.  Railroad  Co.  •  •  •  it  was 
held  that  the  temporary  use  of  explosives  in 
the  blasting  of  rock,  provided  reasonable  care 
be  exercised,  is  lawful,  and  damage  result- 
ing from  concussion  thereby  produced  Is 
damnum  absque  injuria." 

Sullivan  Y.  Dunham  was  an  action  by  an 
administratrix  to  recover  damages  for  the 
unUtwful  killing  of  her  Intestate.  Certain 
parties  were  employed  by  defendant  Dunham 
to  remove  trees  growing  on  his  land  near  a 
public  highway.  The  employes  used  dyna- 
mite in  their  operations,  and,  as  a  result  of 
an  explosion  under  a  tree,  a  portion  of  the 
stump  thrown  Into  the  public  highway,  along 
which  plaintiff's  intestate  was  traveling,  kill- 
ed her.   It  was  conceded  that  defendants  were 
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on  their  own  land,  engaged  In  a  lawful  oc* 
cnpatlon,  and  no  negligence  was  charged 
against  them,  but  they  were  held  liable.  On 
principle,  this  case  would  seem  to  be  opposed 
to  appellants'  contention,  rather  than  support 
it  However,  in  the  body  oi!  the  opinion  this 
language  is  used:  "When  the  Injury  is  not 
direct,  but  consequential,  such  as  is  caused  by 
concussion,  which,  by  shaldng  the  earth.  In- 
jures property,  there  is  no  liability,  in  the 
absence  of  negligence;"  citing  Benner  v. 
Dredge  Co.,  above.  This  seems  to  be  purely 
dictum.  The  question  of  damages  caused  by 
concussions  of  the  air  or  vibrations  of  the 
earth  was  not  before  the  coiwt  The  cause  of 
the  Injury  was  a  portion  of  a  tree  thrown  by 
force  of  the  explosion  of  dynamite  against  the 
person  killed.  Neither  is  the  doctrine  announ- 
ced supported  by  the  authority  cited,  for,  as 
we  have  already  seen,  the  case  of  Benner  v. 
Dredge  Co.  was  decided  upon  a  wholly  differ- 
ent  ground. 

We  are  not  prepared,  then,  to  agree  with 
counsel  for  appellants  that  the  courts  of  New 
York  and  New  Jersey  have  announced  the  doc- 
trine, that  for  injuries  sustained  by  the  prop- 
erty of  one,  by  concussions  of  the  air  caused 
by  blasting  on  the  property  of  another,  no 
damages  can  be  recovered  in  the  absence  of 
negligence  on  the  part  of  the  party  causing 
the  injury. 

The  Court  of  Appeals  of  New  York  has 
held  that  damages  resulting  from  explosions 
of  powder,  which  cast  fragments  of  rock 
onto  the  property  of  another,  can  be  recov- 
ered, even  though  no  negligence  be  alleged 
or  proved.  Hay  v.  Cohcas  Co.,  2  N.  Y.  159, 
51  Am.  Dec.  279;  St.  Peter  t.  Denison,  68 
N.  Y.  416,  17  Am.  Rep.  258.  And  the  Su- 
preme Court  of  New  Jersey  has  held  that  in 
a  case  where  defendant  stored  a  large  quan- 
tity of  blasting  powder  within  the  city  limits 
of  Jersey  City,  which  by  accident  exploded, 
causing  injury  to  plalntUTs  property,  defend- 
ant was  liable,  in  the  absence  of  any  showing 
of  negligence.  McAndrews  v.  Collerd,  42  N. 
J.  Law  189,  36  Am.  Rep.  506.  We  can  per- 
ceive no  reason  for  recovery  in  these  latter 
cases  which  is  not  equally  cogent  in  the  one 
at  bar,  but,  even  if  those  courts  should  here- 
after follow  the  rule  contended  for  by  appel- 
lants, we  are  not  disposed  to  do  so,  for  it  ap- 
pears contrary  to  reason  and  the  great 
weight  of  authority. 

In  City  of  Tiffin  v.  McCormack,  34  Ohio  St 
638,  82  Am.  Rep.  408,  the  city  owned  a  stone 
quarry  on  property  adjoining  plaintlirs  prop- 
erty, and  employed  one  Ardner  to  quarry  and 
break  stone  for  use  upon  the  streets  of  the 
dty.  In  bis  operations  the  employd  used 
blasting  powder,  and,  as  a  result  of  one 
blast,  fire  was  communicated  to  plaintifTs 
buildings,  which  were  damaged  thereby.  The 
city  was  held  liable,  and  the  court  said:  "As 
between  the  owners  of  adjacent  lands,  the 
maxim  of  the  common  law,  'Sic  utere  tuo  ut 
allenum  non  leedas,'  applies  with  special 
forcQ  not  because  it  forbids  the  exercise  of 


the  right  of  dominion  or  control  of  property, 
according  to  the  pleasure  of  the  owner.  In 
one  case  more  than  in  another,  whether  It  be 
real  or  personal  proi>erty,  or  whether  it  be 
owned  for  special  or  general  uses,  but  be- 
cause the  right  to  use  or  control  it  according 
to  the  pleasure  of  the  owner  is  limited  under 
some  circumstances  more  than  under  others. 
Undoubtedly  the  right  to  use  property  as  the 
owner  may  please,  provided  that  reasonable 
care  is  taken  not  to  do  unnecessary  injury  to 
others,  is  the  ordinary  rule.  But  this  rule 
cannot  be  Interposed  to  Justify  the  commit- 
ting of  a  trespass  or  the  maintaining  of  a 
nuisance." 

In  Bradford  Olycerlne  Co.  t.  St  Mary's 
Woolen  Manufacturing  Co.,  60  Ohio  St  560. 
64  N.  E.  528,  45  L.  R.  A.  658,  71  Am.  St  Rep. 
740,  the  defendant  owned  and  operated  a 
nitroglycerin  plant  A  certain  quantity  of 
this  material,  stored  in  a  magazine,  explod- 
ed, causing  damage  to  plaintiff's  property. 
The  defendant  contended,  as  appellants  con- 
tend in  this  case,  that  it  was  not  liable,  for 
the  reason  that  the  damage  was  not  caused 
by  fragments  of  rock  or  other  material  being 
hurled  against  plaintiff's  building  or  onto  his 
property,  but  by  violent  atmospheric  vibra- 
tions caused  by  the  explosion.  The  defend- 
ant, however,  was  held  liable  in  the  absence 
of  any  showing  of  negligence;  the  court  bas- 
ing its  opinion,  apparently,  upon  the  case  of 
Tiffin  V.  McCormack,  above,  and  Fletcher  t. 
Rylands,  L.  R.  3  H.  L.  330,  where  emphasis 
is  laid  upon  the  fact  that  the  use  made  by 
the  defendant  of  its  premises  was  an  ex- 
traordinary or  unusual  one,  and  constituted 
a  nuisance. 

In  McKeon  v.  See,  51  N.  Y.  300,  10  Am. 
Rep.  659,  the  defendant  operated  marble 
works  on  property  adjacent  to  plaintiff's 
property  The  defendant  used  steam  power 
in  operating  a  machine  for  cutting  stone,  and 
the  Jarring  of  plalntlfrs  building,  caused  by 
the  operation  of  this  machinery,  damaged  the 
building,  for  which  the  defendant  was  held 
liable,  though  no  negligence  on  his  part  was 
alleged  or  proved.  The  court  reviewed  the 
authorities  at  length,  and  held  that  the  max- 
im, "Sic  utere  tuo  ut  allenum  non  leedas,"  ap- 
plies in  a  case  of  this  Idnd.  It  does  seem 
that  the  same  reason  which  Justifles  recovery 
in  an  action  of  this  character  would  like- 
wise Justify  recovery  in  the  case  at  bar. 

In  Fltzslmons  v.  Braun,  199  111.  890,  65 
N.  B.  249,  59  L.  R.  A.  421,  the  defendanU 
were  contractors  of  the  city  of  Chicago,  en- 
gaged to  make  excavations  for  water  mains. 
It  was  necessary  to  use  blasting  powder  in 
the  prosecution  of  their  work.  The  blasts 
caused  concussions  of  the  air  and  vibrations 
of  the  earth's  surface  to  such  an  extent  as 
to  injure  plaintiff's  building.  The  defendants 
claimed  that  they  did  their  work  with  due 
care,  and  were  not  gniilty  of  any  negligence 
whatever,  particularly  as  there  was  no  actual 
invasion  of  plaintiff's  property  by  fragments 
of  earth  or  rock  thrown  upon  It.    But  the 
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oonrt  held  tbcm  liable  for  the  Injuries  tna- 
talned,  and,  among  other  things,  said:  "If 
one  who,  for  his  own  purposes  and  prc^t, 
undertakes  to  perform  a  work,  by  means  of 
AxploslTeB,  Inhjerently  dangerous  to  the  prop- 
erty of  another,  should  be  held  liable  for  an 
Injury  occasioned  by  any  substance  cast  by 
the  ezploslTes  on  the  property  of  such  other, 
It  Is  only  by  the  merest  subtilty  of  reason- 
ing he  should  be  held  not  liable  to  respond 
for  equal  or  greater  damage  caused  by  the 
concussion  of  the  air  or  of  the  earth.  There 
Is  no  ground  of  substantial  or  practical  dis- 
tinction. The  case  of  Bradford  Glycerine  Co. 
f.  St  Mary's  Woolen  Mfg.  Co.,  supra,  may 
be  regarded  as  authority  for  the  view  that 
liability  in  such  cases  is  not  restricted  to  an 
actual  Inrasion  of  the  property,  >ut  damages 
for  consequential  injuries  may  be  recovered." 

Colton  V.  Onderdock,  69  Cal.  155,  10  Pac. 
395,  68  Am.  Rep.  556,  is  a  case  the  facts  of 
which  are  practically  identical  with  those  in 
the  case  now  under  consideration.  The  de- 
fendant relied  upon  the  proposition  that,  as 
he  had  performed  bis  work  in  a  careful  and 
prudent  manner,  he  could  not  be  held  liable. 
But  the  court  held  otherwise,  and,  in  dis- 
posing of  his  contention,  said:  "The  fact  that 
the  defendant  used  quantities  of  gunpow- 
der—o  violent  and  dangerous  explosive— to 
blast  out  rocks  upon  his  own  lot,  contiguous 
to  another  person's,  situate  In  a  large  city, 
must  be  taken  as  an  unreasonable,  unusual, 
and  unnatural  use  of  his  own  property, 
which  no  care  or  skill  In  so  doing  can  excuse 
blm  from  being  responsible  to  the  plaintiff 
for  the  damages  he  actually  did  to  her  dwell- 
ing house,  as  the  natural  and  proximate  re- 
mit of  his  blasting.  For  an  act  which  in 
many  cases  is  in  Itself  lawfnl  becomes  nn- 
lawful  when  by  it  damage  has  accrued  to  the 
property  of  another.  And  it  would  make  no 
material  difterence  whether  that  damage,  re- 
sulting proximately  and  naturally  from  the 
act  of  blasting  by  the  defendant  was  caused 
by  rocks  thrown  against  Mrs.  Colton's  dwell- 
ing house,  or  a  concussion  of  the  air  around 
tt,  which  had  either  damaged  or  entirely  de- 
stroyed it  The  defendant  seems  by  his  con- 
tention to  claim  that  he  had  a  right  to  blast 
rocks  with  gunpowder  on  his  own  lot  in  San 
Francisco,  even  if  he  had  shaken  Mrs.  Col- 
ton's house  to  ruins,  provided  ibe  used  care 
and  skill  In  so  doing,  and  although  he  ought 
to  have  known  that  by  such  act,  which  was 
Intrinsically  dangerous,  the  damage  would  be 
a  necessary,  probable,  or  natural  conse- 
quence.   But  in  this  he  is  mistaken." 

If  the  damages  to  plalntltTs  property  had 
been  caused  by  fragments  of  rock  thrown 
upon  his  property  or  against  his  dwelling 
house  by  the  blasting  which  defendants  were 
doing,  the  authorities  are  practically  unani- 
mous in  holding  that  the  defendants  would 
be  liable,  even  though  they  exercised  reason- 
able care  in  their  operations.  Cooley  on 
Torts,  332.  We  can  see  no  reason  whatever 
for  adopting  that  Tiew,  and  at  the  same  time 


holding  that  they  are  not  liable  for  damaget 
occasioned  by  the  vibrations  of  the  ground  or 
the  concosslon  of  the  air.  The  agency  em- 
ployed In  either  case  Is  the  same,  and  the 
danger  as  Imminent  In  one  Instance  as  In  tlw 
other. 

It  is  to  be  observed  that  the  defendants 
here  were  operating  upon  lots  platted  for 
city  putposes,  and  that  their  operations  were 
continuous  over  a  period  of  at  least  one 
year.  The  liability  arises  from  the  unusual 
or  extraordinary  use  to  which  appellants  pot 
their  property,  the  fact  that  their  operations 
were  continuous,  and  that  in  these  operations 
they  used  explosives  in  such  quantities  as  to 
cause  injury  to  plalntltTs  property.  These 
facts  are  at  least  prima  fade  evidence  that 
appellants  were  maintaining  a  nuisance,  and 
they  cannot  Justify  by  showing  that  In  main- 
taining such  nuisance  they  exercised  due 
care.  So  far  as  this  record  discloses,  plain- 
tiff was  entitled  to  the  quiet  and  peaceable 
possession  and  enjoyment  of  his  property, 
and  could  properly  invoke,  as  against  these 
appellants,  the  rule  of  the  common  law  quot- 
ed above. 

The  Judgment  and  order  are  afiBrmed.  Af- 
firmed. 


BRAMTLT,  a  X, 
cor. 


and  MILBUItN,  J^  con- 


(SO  Mont.  323) 
McCABB  V.  MONTANA  CBNTRAIi  RY.  00. 
(Supreme  Court  of  Montana.    May  6,  1904.) 

KASTEB  ANO  BERVAN1V-SA.FE  PLACE  TO  WOBK— 
BAII.B0AD  EMPLOrfeS— NEGLIGENCB — CONTBIB- 
UTOBT  NBOUOBNCB— ASSUUPTION  OF  KISK— 
QUESTIONS  JOB  JUBT  —  TBXAX  —  NONSUIT  — 
FBESUMPTIONB— DIBECTEO  VEBOICTS. 

1.  It  Is  the  duty  of  an  employer  to  use  all  rea- 
sonable care,  considered  In  relation  to  the  kind 
of  business,  to  provide  •  safe  place  in  which 
the  employd  may  perform  bis  service. 

2.  A  railroad  employ^  engaged  in  switching  is 
entitled  to  rely  on  the  presumption  that  the 
railroad  has  properly  constructed  its  line  and 
appliances. 

3.  On  motion  for  a  nonsuit,  every  fact  will  be 
deemed  proved  which  the  evidence  tends  to 
prove. 

4.  The  fact  that  a  railroad  employe  went  in 
and  oat  of  the  yards  in  which  he  was  employed 
during  a  period  of  three  months,  and  that  im- 
mediately before  the  accident  be  threw  switches, 
was  not  conclusive  on  the  question  of  notice  to 
him  of  the  proximity  of  the  switch  stand  to  the 
track. 

5.  A  railroad  is  not  an  insurer  of  the  safety 
of  Its  employes,  but  is  required  only  to  exercise 
all  reasonable  care  to  provide  and  maintain 
safe,  sound,  and  suitable  machinery,  roadway 
structures,  and  instrumentalities. 

6.  Where  a  railroad  negligently  maintained  a 
switch  stand  so  near  its  track  as  to  imperil  the 
safety  of  its  employes,  and  an  injured  employi 
testified  that  he  did  not  know  of  such  dangerous 
proximity,  and  had  never  thrown  the  switdh 
prior  to  the  day  of  the  accident,  and  up  to  that 
day  had  never  done  any  switching  in  the  por- 
tion of  the  yard  in  which  such  switch  stand 
stood,  it  could  not  be  said,  as  a  matter  of  law, 
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that  he  was  foilty  of  contributory  negligence  in 
attempting  to  mount  an  engine  near  the  switch. 

7.  Where  a  senrant  assumes  the  risk,  the 
question  of  his  contributory  negiigenoe  ia  im- 
material. 

8.  While  the  occupation  of  a  freight  bralceman 
is  a  perilous  one,  and  those  who  engage  in  it  must 
be  held  to  have  anticipated  its  dangers,  and  to 
have  assumed  tiie  rislss  ordinarily  incident  there- 
to, yet  they  assume  only  the  ordinary  risks  of 
the  employment,  and  not  extraordinary  ones,  un- 
less they  are  aware  of  such  at  the  time  of  their 
employment,  or,  on  learning  of  their  existence, 
they  continue  in  the  employment  after  the  lapse 
of  a  reasonable  time  for  the  defects  to  be  rem- 
edied or  removed. 

9.  Whether  a  freight  brakeman  engaged  in 
switching,  and  who  was  injured  while  mounting 
an  engine  by  coming  in  contact  with  a  switch 
stand  placed  near  the  track,  knew  or  should  tuive 
known  of  the  dangerous  proximity  of  such 
switch  stand  to  the  track,  so  aa  to  have  Miuiii- 
ed  the  risk  of  injury  therefrom,  keld,  under  the 
evidence,  a  question  for  the  jury. 

10.  No  case  should  be  withdrawn  from  the  inry 
unless  the  conclusion  necessarily  follow*  from 
the  facts  as  a  matter  of  law  that  no  recovery 
could  be  had  on  any  view  which  could  reasonably 
l>e  drawn  from  the  facts  which  the  evidence 
tends  to  establish. 

Ck>mml88ioner8'  Opinion.  Appeal  from 
District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  Joseph  D.  McCabe  against  the 
Montana  Central  Railway  Company.  From 
a  Judgment  of  nonsuit,  and  from  an  order 
denying  a  new  trial,  plaintlfF  appeals.  Re- 
versed. 

Frank  D.  Larrabee  and  Downing  &  Steph- 
enson, for  appellant  L  Parker  Yeazey,  for 
respondent 


CALLAWAT,  O.  Appeal  from  a  Judgment 
of  nonsuit  and  from  an  order  denying  plain- 
tlfTs  motion  for  a  new  trial. 

The  plaintiff  brought  tUs  action  to  recov- 
er damages  for  injuries  sustained  by  him  in 
defendant's  railway  yards  in  Great  Falls, 
caused,  as  he  alleges,  by  defendant's  negli- 
gence in  constructing  and  maintaining  a 
switch  stand  so  near  its  railway  track  that 
plalntifC,  in  the  performance  of  duty,  was 
struck  tiiereby  as  be  attempted  to  mount  a 
moving  engine,  and,  falling  thereunder,  was 
run  over,  resulting  in  the  loss  of  liis  left 
leg  a  few  Inches  above  the  knee.  A  some- 
what extended  statement  of  the  existing 
conditions  seems  to  be  necessary.  In  the 
north  end  of  the  freight  yard,  where  the 
accident  occurred,  the  tracks  run  northerly 
and  southerly.  The  easterly  one  is  called 
the  "house  track."  Adjacent  to  the  house 
track  on  the  west  Is  the  lead  track,  which 
is  somewhat  in  the  form  of  an  arc  of  a  cir- 
cle. Other  tracks  connect  with  the  lead 
track  at  the  northerly  and  southerly  portions 
thereof,  and  each  in  appearance,  taken  In 
conjunction  with  the  lead  track,  is  not  un- 
like the  string  to  a  bow.  The  first  track  west 
of  the  lead  track  is  called  "No.  7,"  the 
next  west  "No.  6,"  and  so  on,  there  being 
seven  of  these  connecting  tracks.  Where 
•ach  of  the  tracks  connects  with  the  lead 


track  at  the  northerly  end  there  Is  a  switch 
stand,  which  is  numbered  to  correspond  with 
the  connecting  track.  Thus  the  northerly 
switch  stand  is  No.  1,  and  the  next  to  It  Is 
No.  2.  The  distance  between  No.  1  and 
No.  2  is  185  feet  The  seven  switch  stands 
are  similar,  and  are  the  same  distance  from 
the  lead  track,  but  plaintiff  testified  that  bo 
did  not  know  this  until  after  the  accident. 
On  the  top  of  each  is  what  the  witnesses  call 
a  "target,"  and  this  is  surmot-jted  by  two 
prongs,  upon  which  lights  are  placed  at  night 
It  is  45  inches  from  the  center  of  switch 
stand  No.  2  to  the  easterly  rail  of  the  lead 
track  when  the  target  is  parallel  with  the 
track;  but  when  the  switch  is  turned  so 
that  can  may  pass  from  the  lead  trade  to 
track  No.  2  the  target  Is  at  a  right  angle 
with  the  tracks,  and  it  is  then  but  40  inches 
from  the  target  to  the  easterly  rail  of  tbe 
lead  track.  At  tbe  time  the  measurements 
were  taken,  which  was  a  day  or  two  prior 
to  the  trial,  the  distances  between  the  switch 
stands  and  the  track  were  the  same  as  they 
had  been  for  the  two  yeara  immediately  pre- 
ceding, and  this  would  Include  the  time  In 
which  plaintiff  worked  for  the  defendant  In 
the  year  1899. 

The  testimony  discloses  tliat  the  steps  on 
an  engine  similar  to  the  one  in  use  at  the 
time  of  the  accident  project  over  tbe  track  a 
distance  of  30  Inches,  and  tbe  space  between 
the  engine  and  the  switch  stand,  the  target 
being  as  a  right  angle  with  the  track,  when 
the  engine  is  backing  in  on  track  No.  2, 
Is  about  10  inches.  Prior  to  the  accident 
which  occurred  Decemlier  13,  1899,  plaintiff 
had  been  in  defendant's  employ  as  head 
brakeman  on  a  freight  train  for  nearly  three 
months.  About  a  year  before  he  had  been 
in  defendant's  employ  for  a  few  months, 
serving  as  helper  in  the  boiler  shop,  hostler's 
helper,  and  fireman  on  a  switch  engine;  but 
in  none  of  these  capacities  did  he  ever  do 
any  switching  in  tliat  portion  of  the  yard 
where  he  was  afterwards  injured.  While 
In  the  discharge  of  his  duties  as  brakeman, 
plaintiff  became  familiar  with  the  railroad 
yards  at  Havre,  Helena,  Clancy,  Belt  Mine, 
Sand  Coulee,  and  Nelhart  In  all  of  these 
places  he  did  considerable  switching,  and 
In  all  of  those  yards  be  had  ridden  on  the 
sides  of  engines  and  cara  past  the  switch 
stands,  and  was  never  Interfered  with  by 
the  switch  stands  nor  targets  thereon  In  any 
way.  Throughout  defendant's  entire  system, 
save  in  the  northerly  portion  of  the  Great 
Falls  yards,  it  appean  that  the  switch  stands 
are  about  six  feet  from  tbe  track.  There 
are  eighteen  switches  in  the  Great  Falls 
yards  and  all  are  about  six  feet  from  the 
track,  save  the  seven  mentioned.  Plaintiff 
tesrUfled  that  he  did  not  know  until  after 
the  accident  that  the  seven  were  any  closer 
to  the  track  than  are  tbe  othen  on  the  sy»- 
tem.  Plaintiff  testified  that  he  had  never 
done  any  switching  in  tbe  north  end  of  the 
Great  Falls  yards  prior  to  the  morning  In 
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question.  While  plaintiff  was  in  the  employ- 
ment of  the  defendant  as  head  brakeman, 
the  train  started  from  different  places  In  the 
yarda  In  coming  into  the  yard  plaintiff 
never  had  to  throw  any  switches,  but  *. 
throw  switches  in  different  parts  of  the 
yard  upon  going  out.  It  was  his  duty  to 
couple  the  engine  and  tender  on  every  train 
that  was  taken  out  on  which  he  worked  as 
brakeman,  but  there  were  exceptions  to  that 
rule. 

The  defendant  pleaded  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and 
that  he  had  assumed  the  risk  of  the  employ- 
ment. In  order  to  determine  whether  the 
plaintiff  was  guilty  of  such  contributory 
negligence  as  will  defeat  his  action  It  be- 
comes necessary  to  look  to  the  situation  of 
the  defendant  and  plaintiff— the  master  and 
servant— at  the  time  of  the  accident.  On  the 
afternoon  of  the  day  on  which  plaintiff  was 
hurt  he  was  summoned  to  take  out  a  train. 
Going  to  the  yards  he  found  the  train  he  was 
to  take  out  standing  on  track  No.  2.  No 
engine  was  as  yet  attached.  Engine  No. 
500,  which  had  been  assigned  to  the  train, 
was  on  track  No.  1.  Another  engine,  by 
mistake,  had  been  let  in  on  track  No.  2. 
Plaintiff  went  to  switch  stand  No.  2,  and 
threw  It  to  let  the  engine  on  that  track 
come  to  the  lend  track,  so  that  engine  No. 
500  could  move  to  track  No.  2.  This  was  the 
only  occasion  upon  which  he  ever  threw 
switch  No.  2.  He  then  went  to  switch  stand 
No.  1,  and  threw  that  to  allow  engine  No. 
500  to  go  from  track  No.  1  to  the  lead 
track,  which  it  immediately  did.  In  tlie  mean- 
time the  conductor  bad  again  thrown  switch 
No.  2  to  allow  this  engine,  No.  500,  to  go 
to  the  train  standing  on  track  No.  2.  It  was 
then  standing  about  30  feet  north  of  switch 
No.  1.  Plaintiff  started  to  walk  to  switch 
No.  2.  At  one  place  in  the  testimony  plain- 
tiff says  he  walked  toward  switch  No.  2  with 
the  intention  of  turning  it.  On  cross-exami- 
nation he  testified  that  he  could  have  safely 
discharged  his  duty  and  have  ridden  to  the 
train  made  up  on  track  No.  2  by  getting  onto 
the  engine  near  switch  No.  1,  and  said  that 
he  walked  towards  switch  No.  2  leisurely 
until  the  engine  caught  up  with  him;  that 
there  was  no  purpose  in  doing  so  except  to 
put  In  the  time  while  the  engine  was  going 
along.  When  about  20  feet  from  switch 
stand  No.  2,  the  engine,  traveling  about  5 
or  6  miles  an  hour,  caught  up  with  him,  and 
he  then  mounted  It  by  getting  upon  the 
steps,  but  before  he  had  fully  straightened 
up  his  body  came  in  contact  with  the  prongs 
and  target  upon  switch  stand  No.  2.  He  was 
knocked  from  the  engine,  which  ran  over  his 
left  leg.  The  witnesses  testified  that  it  is 
customary  for  employes  in  a  railway  yard 
to  mount  an  engine  when  it  is  not  going 
faster  than  six  miles  an  hour. 

One  ground  urged  by  defendant's  counsel 
In  his  motion  for  a  nonsuit  is:  "Because  it 
appears  from  the  plaintiff's  proof  that  the  du- 


ties which  he  was  seeking  to  perform  at  the 
time  of  the  accident  complained  of  coald  have 
been  performed  safely  and  without  injury  or 
danger  to  him,  but  he  voluntarily  and  unnec- 
essarily chose  a  dangerous  method  of  perform- 
ing these  duties,  and  unnecessarily  placed 
himself  in  a  position  of  luiown  i>eril,  thereby 
negligently  contributing  to  the  injury  for 
which  he  now  seeks  damages  from  the  de- 
fendant" In  his  brief  counsel  urges  this  po- 
sition with  great  force,  and  cites  the  follow- 
ing authorities  In  his  support:  Cummlugs 
V.  H.  &  L.  8.  &  R.  Co.,  26  Mont  434,  68  Pac. 
K2;  1  Bailey's  Personal  Injuries,  J  1121; 
Highland  Ave.  &  D.  R.  Co.  v.  Walters  (Ala.) 
8  South.  360;  Central  Ry.  of  Ga.  v.  Mosley 
(Ga.)  38  S.  B.  350;  Morris  v.  Duluth,  S.  S.  & 
A.  Ry.  Co.,  108  Fed.  747,  47  C.  C.  A.  CCl; 
Chicago  &  Northwestern  Ry.  Co.  v.  Davis,  53 
Fed.  61,  3  C.  C.  A.  420;  Richmond  &  D.  R. 
Co.  V.  Bivlns  (Ala.)  15  South.  515;  George  v. 
Mobile  &  O.  R.  Co.  (Ala.)  19  South.  784; 
Davis  V.  Western  Ry.  of  Ala.  (Ala.)  18  South. 
173;  Ferguson  v.  Chicago,  M.  &  St  P.  Ry. 
Co.  (Iowa)  60  N.  W.  1026;  Union  Paclflc  Ry. 
Co.  V.  Estes  (Kan.)  16  Pac.  131;  Carrier  v. 
Union  Paclflc  Ry.  Co.  (Kan.)  50  Pac.  1075; 
Quirault  v.  Alabama  G.  R.  R.  Co.  (Ga.)  36 
S.  E.  599;  Fritz  v.  Salt  Lake  &  O.  G.  &  B.  L. 
Co.  (Utah)  56  Pac.  90;  Jenkins  v.  Cotton 
Mills  (I^.)  25  South.  (MS.  There  can  be  no 
question  as  to  the  correctness  of  tlie  legal  prop- 
osition upon  which  counsel  relies,  but  is  it 
applicable  to  the  facts  in  this  case?  That  the 
duties  plaintiff  was  seeking  to  perform  could 
have  been  performed  safely  and  without  in- 
jury to  him  is  conceded,  but  did  he  volun- 
tarily or  unnecessarily  place  himself  in  a  po- 
sition of  known  peril?  Did  he  know,  or  ought 
he  to  have  known,  that  the  way  he  adopted 
was  unsafe?  Did  he  know,  or  ought  he  to 
have  known,  that  the  sw^Itch  stand  ^^  as  but  40 
inches  from  the  track?  The  testimony  dis- 
closes that  the  switch  stands  at  all  other 
places  upon  defendant's  system  were  about 
six  feet  from  the  track,  and  plaintiff  had  fre- 
quently ridden  past  them  without  injury  on 
tlie  sides  of  cars  and  engines.  It  is  tlie  duty 
of  the  employer  to  use  all  reasonable  care 
to  provide  a  safe  place  in  which  the  eniployfi 
may  perform  his  service  (Kelley  v.  Fourth  of 
July  M.  Co.,  16  Mont  484,  41  Pac.  273);  that 
is,  reasonable  caie  considered  in  relation  to 
the  kind  of  business  in  which  he  is  engaged 
(Kelley  v.  Cable  Co.,  8  Mont.  440,  20  Pac 
600).  In  the  case  of  Pike.sville,  etc.,  R.  Co. 
V.  Russell,  88  Md.  563,  42  Atl.  214,  the  court 
said:  "It  is  the  duty  of  the  master  to  exercise 
all  reasonable  care  to  provide  and  maintain 
safe,  sound,  and  suitable  machinei7,  road- 
way, structures,  and  instrumentalities;  and 
he  must  not  expose  his  eniploySs  to  risks  be- 
yond those  which  are  Incident  to  the  employ- 
ment, and  were  in  contemplation  at  the  time 
of  the  contract  of  service;  and  the  servant 
or  employ^  has  a  right  to  presume  that  tlie 
master  has  discharged  these  duties.  Striek- 
er's Case,  51  Md.  47,  34  Am.  Rep.  291;  Buk- 
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er'8  Case,  Si  Md.  21,  35  Atl.  10;  3  Elliott  on 
Railways,  H  12S8  to  1291,  and  authorities 
cited."  And  see  Berg  t.  B.  &  M.  Con.  C.  & 
S.  M.  Co.,  12  Mont  212,  29  Pac.  5t5;  lU. 
Cent.  R.  R.  Co.  v.  AVelch,  52  III.  183,  4  Am. 
Rep.  593;  Geo.  Pacific  Railway  Co.  v.  Davis, 
02  Ala.  300,  0  South.  2.52,  25  Am.  St.  Rep. 
47;  St.  Louis.  Ft  Scott  &  Wichita  R.  R.  Co. 
V.  Irwin,  37  Kan.  701,  16  Pac.  146,  1  Am.  St 
Rep.  206;  Bryce  v.  C,  M.  &  St  P.  Ry.  Co., 
108  Iowa,  665,  72  N.  W.  780.  Mr.  Justice 
De  Witt,  In  Prosser  v.  Montana  Central  Rail- 
way Co.,  17  Mont  372,  43  Pac.  81,  30  L.  R.  A. 
814,  states  the  tenor  of  the  authorities  to  be 
"that.  If  the  question  of  negligence  or  contrib- 
utory negligence  is  a  fairly  disputed  question 
of  fact.  It  must  be  resolved  by  the  Jury,  but 
that  If  the  evidence  Is  perfectiy  clear,  the 
matter  Is  for  the  court;  and  by  'perfectly 
clear,'  the  authorities  say.  Is  meant  not  per- 
fectiy clear  In  the  view  of  the  particular 
court  or  persons  composing  the  court  which 
Is  reviewing  the  matter,  but  rather  in  the 
judgment  of  reasonable  men  of  sound  minds. 
That  Is,  if  different  conclusions  might  be 
drawn  by  different  men  of  fair,  sound  minds, 
then  the  matter  must  go  to  the  Jury;  but.  If 
only  one  conclusion  can  be  reached  by  men  of 
fair,  sound  minds,  the  determination  Is  for 
the  court"  Berg  v.  B.  &  M.  Con.  C.  &  S.  M. 
Co.,  supra;  Sweeney  v.  City  of  Butte,  15 
Mont  274,  30  Pac.  286;  Nord  v.  B.  &  M.  Con. 
C.  &  S.  M.  Co.,  30  Mont  — ,  75  Pac.  681. 
As  to  whether  the  plaintiff  knew,  or  reason- 
ably should  have  known,  that  he  was  adopting 
a  dangerous  course  in  mounting  the  engine 
when  and  where  he  did  is  a  question  upon 
which  men  of  fair,  sound  minds  may  differ. 
Plaintiff  was  entitied  to  rely  upon  the  pre- 
sumption that  the  defendant  had  properly 
constructed  Its  railway  line  and  appliances. 
However,  he  was  somewhat  familiar  with  the 
Great  Falls  yards,  as  the  facts  herein  recited 
show,  and  "what  a  man  In  law  ought,  by  the 
exercise  of  reasonable  diligence,  to  Icnow,  he 
does  know"  (Bryce  v.  C  M.  &  St.  P.  Ry.  Co., 
108  Iowa,  665,  72  N.  W.  780);  but  to  what 
extent  was  he  familiar  with  the  switch  stand 
In  question?  Ought  he,  by  the  exercise  of 
reasonable  diligence,  to  have  known  Its  lo- 
cation and  proximity  to  the  track?  He  testi- 
fied that  he  did  not  know  the  distance  the 
seven  switch  stands  were  from  the  track; 
that  he  never  threw  switch  stand  No.  2  before 
the  afternoon  upon  which  he  was  hurt,  and 
then  tiirew  It  but  once.  Throughout  this  In- 
quiry it  must  be  borne  In  mind  that  on  a 
motion  for  a  nonsuit  every  fact  will  be  deem- 
ed proved  which  the  evidence  tends  to  prove. 
Such  has  always  been  the  rule  of  practice  In 
this  court.  Herbert  v.  ICing,  1  Mont.  475; 
Gans  V.  Woolfolk,  2  Mont.  463;  McKay  v. 
Montana  Union  Ry.  Co.,  13  Mont.  15,  31  Pac. 
099;  Creek  v.  McManus.  13  Mont  152,  32  Pac. 
675;  State  v.  Benton,  13  Mout.  306,  34  Pac. 
301;  Mayer  v.  Corothers,  14  Mout.  274,  36 
Pac.  182;  Soyer  v.  Great  Falls  Water  Co., 
15  Mont  1,  37  Pac.  838;   Powers  v.  Kleuzle, 


15  Mout  177,  38  Pac.  833;  Jenson  r.  Barbour, 
15  Alont.  582,  39  Pac.  609;  Emerson  y.  Eldo- 
rado  Ditch  Co.,  18  Mont  247,  44  Pac.  960; 
Uolter  Lumber  Ca  v.  Fireman's  Ins.  Co.,  18 
Mont  28*2,  45  Pac.  207;  State  v.  Conrow,  12 
Mont  552,  35  Pac.  240;  Morse  v.  Commls- 
sionera,  19  Mont.  450,  47  Pac.  039;  Cameron 
y.  Commercial  Co.,  22  Mont  312,  56  Pac.  358, 
44  L.  B.  A.  508,  74  Am.  St.  Rep.  602;  Cum- 
mlngs  V.  H.  &  L.  S.  &  R.  Co..  26  Mont  434, 
08  Pac.  852;  Cain  y.  Gold  Mtn.  Mg.  Co.,  27 
Mont  529,  71  Pac.  .1004;    Coleman  y.  Perry, 

28  Mont  1,  72  Pac.  42;  Ball  v.  Gussenboven 

29  Mont  — ,  74  Pac.  871;  Nord  y.  B.  &  M. 
Con.  C.  &  8.  M.  Co.,  30  Mont  — ,  75  Pac. 
681. 

Counsel  for  defendant  argues  that  plaintiff, 
in  going  into  and  out  of  this  portion  of  the 
Great  Falls  yards  during  a  period  of  three 
months,  must  have  noticed  the  proximity  of 
these  switch  stands  to  the  lead  track,  and 
especially  must  have  done  so  at  the  two 
times  he  threw  them  immediately  prior  to 
the  accident  This  is  not  conclusive.  As 
the  court  remarked  in  the  case  of  Railway 
Co.  v.  Michaels,  57  Kan.  474,  46  Pac.  938: 
"In  Itouse  v.  Ledbetter.  56  Kan.  348  [43 
Pac.  249J,  an  injury  to  a  switchman  re- 
sulted from  a  defective  structure  in  the 
yard,  and  one  that  he  might  have  seen  by 
the  reasonable  use  of  bis  eyesight  It  was 
held,  however,  that  the  fact  that  he  was 
working  in  that  part  of  the  yard,  and  might 
have  seen  it  if  his  attention  had  been  called 
to  it,  was  not  conclusive  evidence  of  con- 
tributory negligence.  It  was  said:  The 
faculty  of  close  observation  of  objects  is 
largely  a  gift.  Some  persons  may  walk  once 
along  a  street,  and  be  able,  without  any 
special  effort,  to  describe  every  prominent 
object  upon  and  every  projection  Into  tbe 
street,  while  others  might  go  up  and  down 
the  same  street  for  a  year,  who  could  not 
describe  such  objects  and  projections.  •  •  • 
Many  dangers  necessarily  attend  the  per- 
formance of  the  duties  of  a  yard  switchman, 
but  the  master  is  not  allowed  to  increase 
tbe  hazards  of  his  servant  by  placing  pitfalls, 
obstructions,  traps,  or  inclines  in  his  path, 
whereby  he  may  lose  bis  footing,  and  be 
mangled  or  killed.' "  Dorsey  y.  Construction 
Co.,  42  Wis.  583.  A  railroad  company  is  not 
an  insurer  of  tbe  safety  of  Its  employes. 
All  the  law  demands  It  to  do  la  to  "exercise 
all  reasonable  care  to  provide  and  maintain 
safe,  sound,  and  suitable  machinery,  road- 
way, structures,  and  Instrumentalities." 
Whether  It  did  so  in  this  Instance  we  are 
unable  to  say.  The  defendant's  side  of  the 
case  is  not  before  us.  From  the  plaintiff's 
showing  we  should  say  It  did  not.  He  prov- 
ed, prima  facie,  that  the  defendant  negligent- 
ly maintained  a  switch  stand  so  near  its 
track  as  to  Imperil  the  safety  of  Its  em- 
ploy^. In  tbe  face  of  affirmative  testimony 
to  the  effect  that  plaintiff  did  not  know  the 
dangerous  proximity  of  switch  stand  No. 
2  to  the  track,  had  never  thrown  it  prior  to 
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the  day  of  the  accident,  and  prior  to  that 
day  had  never  done  any  switching  In  that 
portion  of  the  yard,  It  cannot  t>e  said,  as  a 
matter  of  law,  that  the  plaintiff  was  guilty 
of  contributory  negligence.  Thus  we  do  not 
say  that  the  plaintiff  was  negligent;  neither 
do  we  say  that  he  was  not  negligent;  but 
we  do  say,  upon  the  record  presented,  that 
the  question  of  his  negligence  is  one  of  fact, 
which  should  be  submitted  to  the  Jury  for 
ita  determination.  Wastl  v.  M.  U.  Ry.  Co., 
24  Mont  159,  61  Pac.  9;  Pidcock  t.  Rail- 
way Co.,  5  Utah,  612,  19  Pac.  191,  1  L.  R.  A. 
1.31;  Sweet  v.  MiCh.  Cent.  R.  R.  Co.,  87 
Mich.  5.'i9,  49  N.  W.  882;  Kelst  v.  Chic.  G. 
W.  R.  R.  Co.,  110  Iowa,  32,  81  N.  AV.  181; 
Babcock  v.  Old  Colony  R.  R.  Co.,  150  Mass. 
4«17,  23  N.  E.  325;  Hollenbeck  v.  Mo.  Pac. 
Ry.  Co..  141  Mo.  97,  38  S.  W.  723,  41  S.  W. 
887:  Johnston  v.  O.  8.  L.  Ry.  Co.,  23  Or. 
04.  31  Pac.  283;  Boss  v.  N.  P.  R.  R.  Co.,  5 
Dak.  308,  40  N.  W.  590;  North  Chicago  St. 
R.  R.  Co.  V.  Dudgeon,  184  III.  477,  oC  N.  B. 
79«:  Vorhees  v.  Ry.  Co.,  193  Pa.  115,  44 
Atl.  3.3.-»;  Whltcher  v.  B.  &  M.  R.  R.  Co., 
70  N.  H.  242,  46  Atl.  740:  Pelrce  v.  Ciavin, 
82  Fed.  550,  27  C.  C.  A.  227;  Heniiesey  v. 
Bingham.  125  Cal.  627,  58  Pac.  200. 

As  to  the  question  of  assumed  risk.  Of 
course.  If  plaintiff  assumed  the  risk,  the 
question  of  his  contributory  negligence  is 
out  of  the  way.  Ball  v.  Gussenhoven,  20 
Mont.  — ,  74  Pac.  871.  The  occupation  of 
freight  brakeman  is  a  perilous  one  at  best, 
and  those  who  engage  in  it  must  be  held  to 
hare  %-olnntarily  gone  into  it  anticipating  its 
dangers,  but  only  the  dangers  which  one 
may  ordinarily  encounter  in  the  nature  of 
the  calling.  Tbe  authorities  hold  that  the 
plaintiff  is  to  be  held  as  baring  assumed  the 
ordinary  risks  of  the  business,  but  not  any 
extraordinary  risks,  unless  it  appear  that 
he  was  aware  of  such  at  the  time  of  his  em- 
ployment, or  that,  upon  learning  of  their 
existence,  he  continued  in  the  employment 
after  the  lapse  of  a  reasonable  time  for  the 
defects  to  be  remedied  or  remored.  McAn- 
drews  r.  Montana  Union  Ry.  Co.,  15  Mont. 
290,  39  Pac.  85;  Labatt  on  Master  and  Serv- 
ant. U  259,  270,  271,  et  seq.;  Geo.  Pac.  Ry. 
Co.  r.  Davis,  92  Ala.  300,  9  South.  252.  25 
Am.  St  Rep.  47;  St  Louis,  Ft  Scott  & 
Wichita  B.  R.  Co.  V.  Irwin,  37  Kan.  701,  16 
Pac.  146,  1  Am.  St  Rep.  266.  Whether  the 
plaintiff  assumed  the  risk  In  this  case  nec- 
essarily depends  upon  his  knowledge  or 
means  of  knowledge  as  to  the  location  of 
switch  stand  No.  2;  that  is,  whether  he  knew 
or  should  have  known  its  close  proximity 
to  the  track.  Under  the  circumstances  of 
this  case  this  question,  therefore,  should  be 
left  to  the  Jury.  "No  cause  should  ever 
be  withdrawn  from  the  jury  unless  the  con- 
clusion from  the  facts  necessarily  follows 
as  a  matter  of  law  that  no  recorery  could 
be  had  upon  any  rlew  which  could  reason- 
ably be  drawn  from  the  facts  which  the  evi- 
dence tends  to  establish."  Cain  v.  Gold  Mtn. 
7BP.-45 


Mg.  Co.,  27  Mont  527,  71  Pac.  1004;  Mlchener 
v.  Fransham,  29  Mont  — ,  74  Pac.  448; 
Ball  r.  Gussenhoven,  supra;  Nord  v.  B.  & 
M.  Con.  C.  &  S.  M.  Co.,  supra. 

We  think  the  complaint  states  a  cause  of 
action. 

The  judgment  and  order  should  be  rerers- 
ed,  and  the  cause  remanded  for  a  new  trial. 

CLAYBEBG,  C.  C,  and  POORMAN,  C, 
concur. 

PER  CURIAM.  For  the  reasons  giren  In 
the  foregoing  opinion,  the  judgment  and  or- 
der are  rerersed,  and  the  cause  is  remanded 
for  a  new  trial. 


STATE  r.  DAVIS  et  al. 
(Supreme  Court  of  Utah.     May  12,  190t.) 

BOBBEBT— INDICTMENT— FOBCK— FEAR. 

1.  Rev.  St.  1898,  S  4175.  defines  robbery  as 
the  felonious  taking  of  personal  property  in  the 
possession  of  anotlier  from  his  person,  or  im- 
mediate presence,  and  against  his  will,  accom- 
plished by  force  or  fear.  Section  4355  defines 
larceny  as  the  felonious  stealing,  etc.,  of  the 
property  of  another,  and  section  4359,  subd.  2, 
defines  grand  larceny  rs  larceny  committed  when 
the  property  is  taken  from  the  person  of  another. 
Held,  that  an  indictment  for  robbery,  failing  to 
charge  that  the  property  taken  from  the  person 
of  the  prosecutor  was  taken  "by  means  or  force 
or  fear,"  was  insufficient. 

Appeal  from  District  Court  Carbon  Coun- 
ty; Jacob  Johnson,  Judge. 

Ezra  Daris  was  conrlcted  of  robbery,  and 
he  appeals.    Rerersed. 

Weber  &  Braffet,  for  appellant.  M.  A. 
Breeden,  Atty.  Gen.,  and  W.  R.  White,  Dep. 
Atty.  Gen.,  for  the  State. 

BARTCH,  J.  The  defendant  was  con- 
victed of  the  crime  of  robbery,  and  sentenced 
to  imprisonment  in  the  penitentiary  for  a 
term  of  13  years.  He  thereupon  prosecuted 
this  appeal,  and  now  contends  that  the  In- 
formation under  which  he  was  prosecuted 
does  not  charge  the  offense  of  which  he  was 
convicted.  The  Information  reads:  "John 
Pryor  and  Ezra  Davis  having  been,  on  the 
14th  day  of  July,  1808,  by  Thomas  L.  Reese, 
justice  of  the  peace  In  and  for  Castle  Gate 
precinct.  Carbon  county,  Utah,  duly  com- 
mitted to  answer  to  the  charge  of  robbery, 
are  accused  by  William  D.  Livingston,  dis- 
trict attorney  in  and  for  the  Seventh  Judicial 
District  Utah,  by  this  information,  of  said 
crime  committed  as  follows:  That  the  said 
John  Pryor  and  Ezra  Davis  on  the  14th  day 
of  July,  1903,  at  Carbon  county,  Utah,  did, 
of  the  personal  property  of  one  John  Dan- 
iels, willfully,  unlawfully,  and  feloniously 
take  one  dollar  and  fifty  cents  in  United 
States  money  from  the  person  and  out  of 
the  immediate  presence  and  against  the  will 
of  the  said  John  Daniels,  contrary  to  the 

1  L  8m  Robberjr.  val.  42.  Cent  Dig.  {  ». 
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fonn  of  the  statute  In  such  case  made  and 
provided,  and  against  tlie  peace  and  dignity 
of  the  state  of  Vtah." 

It  is  inslstiHl  tliat  tills  information  does 
not  charge  rol)ber,v  under  our  statute,  be- 
cause it  fails  to  charge  that  the  property 
was  talien  from  the  person  of  tlie  victim  l)y 
means  of  force  or  fear,  and  that  the  offense 
cliarged  amounts,  at  most,  only  to  grand  lar- 
ceny, tlie  maximum  penalty  for  which  is  im- 
prisonment for  10  years.  We  are  of  the 
opinion  tliat  the  contention  of  the  appellant 
must  be  sustained.  In  section  4175,  Kev.  St. 
18!)8,  the  crime  of  roliliery  is  defined  as  fol- 
lows: "Robbery  is  the  felonious  talking  of 
personal  property  in  the  possession  of  an- 
other, from  his  person,  or  Immediate  pres- 
ence, and  against  his  will,  accomplished  by 
means  of  force  or  fear."  In  section  4Xm, 
Rev.  St.  J  85)8,  larceny  is  detlnetl:  "Larceny 
is  the  felonious  stealing,  taking,  carrying, 
leading,  or  driving  away  the  personal  prop- 
erty of  another."  And,  under  subdivision  2, 
§  43r>l>,  Kev.  St.  18!)8,  "grand  larceny  is  lar- 
cen.v  committed  •  »  •  when  the  proper- 
ty is  talcen  from  the  person  of  another." 
From  these  several  statutory  provisions  It 
will  be  observed  that  wlien  personal  property 
is  talcen  feloniously  from  the  person  of  an- 
other it  is  grand  larcne.v,  and  that  when 
such  property  is  talcen  feloniously  from  the 
person  of  another  "by  means  of  force  or 
fear,"  the  olTense  committed  is  robliery. 
The  phrase  "b.v  means  of  force  or  fear"  con- 
stitutes a  dlstinguisliing  feature  between  rob- 
bery and  grand  larceny  when  the  unlawful 
or  felonious  taking  is  from  tlie  iierson,  and 
Is  thus  a  material  element  in  the  crime  of 
robbery.  AVhere,  therefore,  as  in  tliis  case, 
the  Information  merel.v  cliarges  the  accused 
with  willfully,  unlawfully,  and  feloniously 
taking  personal  jiroperty  from  the  person  of 
another,  without  alleging  that  it  was  so  tak- 
en by  means  of  force  or  fear,  the  chsirge 
does  not  amount  to  tlie  crime  of  robbery,  and 
wjll  not  support  a  conviction  for  tliat  of- 
fense. The  fact  that  in  tlie  information  the 
offense  was  denominateil  "robbery"  is  imma- 
terial, and  cannot  avail  the  prosecution,  since 
the  facts  allegiHl  point  to  a  different  crime. 

To  sustain  their  contention  that  this  infor- 
mation is  sultlcient  to  charge  the  crime  of 
rohl)ery,  counsel  for  the  prosecution  cite  and 
rely  upon  the  case  of  People  v.  Kerm,  8  Utah, 
2t*S,  3(1  I'ac.  itKS,  but  that  case  may  readily 
l>e  distinguished  from  this,  and  cannot  avail 
them.  There  tlie  accuseil  was  tried  by  iu- 
dlctment  wliich  charged  a  felonious  taking 
by  accused.  l>y  means  of  force  and  fear,  from 
tlie  Immediate  presence  of  a  party,  owner  of 
the  diattels,  and  against  his  will,  but  it  fail- 
ed to  charge  expressly  that  the  propert.v  was 
taken  from  the  possession  of  the  victim. 
Tlie  court  entertaining  the  view  that  it,  "at 
least  inferentially,  appeared"  from  the  in- 
diclment  tliat  the  taking  was  from  the  pos- 
session of  tlie  party,  held  that  the  indictment 


sufflciently  charged  the  crime  of  robbery  to 
withstand  an  olijection  after  verdict.  There 
the  iiidictmcut  was  merely  defwtive.  and  the 
accused  was  tried  for  and  convlctetl  of  the 
crime  charged.  Here  the  prisoner  was  trie<l 
for  and  convicted  of  a  crime  other  than  thai 
charged  in  the  information.  The  doctrine  of 
that  case  docs  not  militate  against  the  ruling 
in  this. 

The  prosecution  also  assumes  the  position 
that,  if  the  information  does  not  cluirge  the 
crime  of  robberj-,  but  does  charge  that  of 
grand  larceny,  tills  court  has  power  to  modi- 
fy the  judgment  so  as  to  reduce  the  term  of 
imprisonment  from  13  years,  as  fixed  liy  the 
lower  court  imder  the  conviction  for  rolilierj'. 
to  10  years  or  less,  under  the  statute  pro- 
viding for  grand  larceny,  and.  when  so  re- 
duced, atUrm  the  Judgment,  if  the  same  lie 
otherwise  corre<-t.  In  answer  to  this  con- 
tention, it  is  sutlicient  to  say  that  the  cir- 
cumstances disclosed  would  not  warrant  us 
in  making  such  a  disposition  of  this  case. 

We  do  not  deem  it  necessary  to  decide  any 
of  the  other  questions  presented. 

The  judgment  must  lie  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  herewith.    It  is  so  ordered. 

BASKIX,  C.  J.,  and  McCAUTY,  J.,  concur. 


CORPORATION    OF    MF:MRRRS    OF 
CilUItCil     OF     JKSl'S     CHRIST     OF 

LATTER  DAY  SAl.NTS  v.  WATSOX. 
(Supreme  ('onrt  of  I'tah.    April  :w,  1!)04.) 

APPEAL — REVERSAL— SEW    TBI.\L. 

1.  Where  a  case  is  reverapd.  and  a  new  trial 
ordered  without  nn.v  restrictions  or  limitations, 
the  tmrties  are  entitled  to  a  retrial  on  all  the 

issues. 

Appeal  from  District  Court,  Salt  I.4ike 
County;    W.  O.  Hall,  Judge. 

Action  by  tlie  Ctirjioration  of  tlie  Meml)ers 
of  the  Church  of  Jesws  Christ  of  I^atter  Day 
Saints  Residing  in  the  Fifteenth  I-V-clesiasti- 
cal  WanI  of  tlie  Salt  Ijike  Stake  of  Zion 
against  Helen  Watson.  .Judgment  for  plain- 
tiff.    Defendant  appeals.     Reversed. 

D.  S.  Truman,  for  appellant.  Richards, 
Richards  &  Ferry,  for  resijondent. 

Mccarty,  J.  This  action  was  before 
this  court  on  a  fonner  appeal  taken  from  a 
Judgment  rendered  in  favor  of  respondent 
corponitlon.  25  T'tah.  45,  (K>  Pac.  7CA.  After 
a  careful  review  of  the  facts  in  tlie  case, 
and  an  elaborate  discussion  of  the  questions 
raised  by  the  appeal,  the  court,  speakiiii: 
through  Mr.  Justice  Sillier.  conchult>s  tlie 
opinion  as  follows:  "The  findings  and  de- 
cree upon  this  subject  are  not.  in  our  opinion. 
supiK>rted  liy  the  evidence,  but  are  coiitniry 
to  the  facts  and  legal  presumptions  arising 

\  1.  See  Appeal  and  Error,  vol.  3,  Cent.  Dig.  {  -ITU. 
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in  sufh  cnses,  as  heretofore  expressed.  The 
case  should  be  remanded  to  the  district  court, 
with  instnictions  to  set  aside  the  tindiii:$!i, 
vacate  and  reverse  the  judgnjent  and  decree, 
and  to  grant  a  new  trlai."  In  accordance 
with  tliis  order  and  mandate,  the  case  was 
remanded  to  the  trial  court  for  a  new  trial. 
The  case  again  came  on  for  trial  in  the  lower 
court,  and  plaintiff  introduced  In  evidence  a 
deed  held  by  it  for  the  property  In  contro- 
versy, and  upon  which  It  based  its  claim 
of  title,  and  also  evidence  of  the  rental  valuo 
of  the  premises  for  the  time  tliat  it  is  al- 
leged defendant  lias  been  in  unlawful  pos- 
session of  the  same,  and  rested  its  case. 
When  defendant  offered  evidence  in  support 
of  the  issues  raised  by  her  answer,  it  was 
objected  to  on  the  ground  that  these  issues 
had  been  det€»rmined  by  this  court  on  the 
former  appeal,  the  trial  court  taking  the  view 
that  tlie  case  had  not  been  remanded  for  a 
new  trial  on  all  the  issues,  and  that  all  ques- 
tions of  fact  which  were  involved  and  de- 
termined on  the  former  trial  and  appeal 
could  not  be  gone  into,  sustained  the  objec- 
tion, and  excluded  all  evidence  offered  by 
defendant  which  had  l>een  admitted  in  the 
former  trial  of  the  case,  and  entered  Judg- 
ment for  the  plaintiff.  This  action  of  the 
court  is  now  assigned  as  error. 

When  a  case  Is  reversed,  and  a  new  trial 
ordered  without  any  restrictions  or  limita- 
tions, as  was  done  in  this  case,  the  entire 
case  is  reopened,  and  the  parties  to  the  pro- 
ceeding hold  the  same  relative  positions  with 
respect  to  tlie  introduction  of  evidence,  bur- 
den of  |)roof,  etc.,  as  if  the  case  had  never 
l>een  tried.  Mr.  Spelling,  in  his  worlj  on 
New  Trial  and  App.  Prac,  volume  2,  $  710. 
Hays:  "As  previously  shown,  an  order  of  the 
appellate  court  for  a  new  trial  may  limit 
the  retrial  to  particular  issues,  but  a  general 
order  necessitates  a  retrial  uiwn  all  the  is- 
sues." Jacobs  V.  Wallcer  (("al.)  33  Pac.  91; 
Mattock  V.  (Joughuer  (Mont.)  34  Pac.  3(j; 
Hidden  v.  .Jordan.  28  Cal.  303. 

Tlie  case  is  reversed,  with  dire<;tlon8  to 
the  trial  court  to  vacate  and  set  aside  the 
judgment  and  decree  entered,  and  to  grant 
a  new  trial  on  all  the  Issues;  costs  of  this 
ni^peal  to  be  taxed  against  the  respondent. 

BASKIN,  C.  J.,  and  BAUXCil,  J.,  concur. 


COLLET  V.  BEt'TLKR. 
(Supreme  Court  of  I'tah.     May  5,  10(M.) 

PLEAOrNCS— AMENDMENT— DISCKETION      OF 
COURT. 

1.  It  is  in  the  discretion  of  the  court,  after 
granting  n  now  trial,  to  allow  an  amendment  of 
tlie  answer. 

Appeal  from  District  Court,  Sevier  County; 
W.  M.  .McCarty,  .Tudge. 


^  1.  See  New  Trial,  vol.  37,  Cent.  Dig.  {  338. 


Action  by  R.  E.  Collet  against  Paul  Beut- 
ler.  Judgment  for  defendant  Plaintiff  ap- 
peals.   Affirmed. 

E.  K.  Hoffman,  for  appellant.  Erickson  & 
Hayes  and  I.  J.  STewart,  for  resixindent. 

PER  CURIAM.  The  plaintiff  brought  this 
action  to  recover  $(i."i,  which  he  alleged  he 
loaned  to  the  defendant  on  December  1.5, 
1$)01.  at  RichHeld.  Utah.  The  defendant  filed 
an  answer  denying  tlie  allegations  of  the 
complaint,  and  upon  the  trial  Judgment  was 
entered  in  favor  of  the  plaintiff.  Thereafter 
the  defendant  presente<l  a  motion  for  a  new 
trial  upon  the  grounds  of  accident  or  sur- 
prise which  ordinary  prudence  could  not  have 
guardetl  against,  newly  discovered  evidence, 
and  insufficiency  of  tiie  evidence  to  Justify 
the  decision  of  the  court.  At  the  hearing 
of  this  motion  the  court  ordered  a  new  trial, 
and  upon  application  therefor  granted  the 
defendant  permission  to  flle  an  amended  an- 
swer, in  which,  in  addition  to  denying  the 
allegations  of  the  complaint,  it  was  averred 
that  the  claim  ui>ou  which  the  suit  was  based 
was  the  result  of  a  gambling  trsmsaction— 
what  is  known  as  a  game  of  "poker"— and 
tliat  the  sum  sued  for  represented  "poker 
chips,"  which  were  borrowed  for  the  express 
purpose  of  playing  the  game  of  chance.  Up- 
on the  issues  thus  formed  the  case  was  again 
tried,  and  Judgment  rendered  in  favor  of  the 
defendant,  "Xo  cause  of  action,"  and  for 
costs.  Thereupon  the  plaintiff  prosecuted 
this  appeal  from  the  Judgment. 

The  appellant,  it  appears,  does  not  claim 
that  any  error  was  committed  by  the  court 
at  the  second  trial,  but  it  is  contendeil  tliat 
the  court  eired  in  granting  a  new  trial  and 
in  permitting  the  defendant  to  amend  his 
answer.  This  contention,  under  the  facts 
and  circumstances  disclosed  by  the  record, 
is  wholly  untenable.  The  granting  of  a  new 
trial  rested  within  the  sound  discretion  of 
the  court,  and  there  is  nothing  to  sliow  abuse 
of  that  discretion  in  this  case.  So  it  was 
within  such  discretion  of  the  court,  after  the 
setting  aside  of  the  Judgment  It  had  render- 
ed, to  permit  an  amendment  to  the  answer, 
and  uiKin  becoming  aware,  through  the  affi- 
davits relating  to  the  newly  discovered  evi- 
dence and  otherwise,  of  cliarges  that  the  suit 
was  the  result  of  gambling,  whereby  both 
parties  were  guilty  of  a  violation  of  law,  it 
l)ecanie  the  duty  of  the  court  to  permit  an 
amendment  to  the  answer,  setting  forth  the 
nature  of  the  transaction  uiion  which  the 
plaintiff's  claim  was  l)ased.  The  court  was 
not  only  Justified  in  allowing  the  amendment, 
but,  when  the  allegations  in  the  amended 
answer  were  shown  to  l>e  true,  it  ought  to 
have  directed  the  enforcement  of  the  crim- 
inal laws  as  to  all  of  the  offenders,  in  ad- 
dition to  the  Judgment  it  rendere<l  at  the 
second  trial.  It  is,  indeed,  a  very  liold  under- 
taking for  a  gambler,  a  violator  of  the  law 
and  morality,  to  seek  the  aid  of  a  court  of 
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Jnetlce  to  enforce  bis  claim  founded  upon  his 
own  nefarious  transactionB.  Courts  ought 
not  to  hesitate  to.  protect  society  from  such 
Indlylduals. 

The  judgment  herein  must  be  affirmed^ 
-with  costs.    It  Is  so  ordered. 


HANNAH  T,  GREEN.     (Sac.  1,163.)* 
(Supreme  Court  of  California.    April  12,  1904.) 

ELECTION  CONTESTS— MME  OF  HEABING — CITA- 
TION —  BEBVICE  —  PRESEBVATION  OF  BALLOTS 
— DISTinOUISHINO  UABES  —  HABMLESS  EB- 
BOB. 

1.  Where  an  order  was  made  December  Ist 
fixing  December  11th  as  the  date  for  a  special 
session  of  court  to  hear  an  election  contest,  the 
date  of  hearing  "was  not  less  than  ten  days" 
from  the  date  of  the  order,  contrary  to  the  ex- 
press provisions  of  Code  Civ.  Proc.  8  1118. 

2.  Under  Code  Civ.  Proc.  {  1709,  providing 
that  citation  in  an  election  contest  must  be 
served  in  the  same  manner  as  a  summons  in 
a  civil  action,  and  sections  410,  411,  providing 
that  a  copy  of  the  complaint  must  be  served 
with  the  summons,  and  the  summons  must  be 
served  by  delivering  a  copy,  a  citation  was  suf- 
ficiently served  by  delivering  to  contestee  per- 
sonally a  copy  of  the  citation  attached  to  a  copy 
of  the  statement  of  contest  and  of  order. 

3.  In  an  election  contest  the  question  as  to 
whether  the  ballots  have  been  so  cared  for  as  to 
preclude  any  reasonable  suspicion  that  they  are 
not  in  their  original  condition  is  one  largely  in 
the  discretion  of  the  trial  court,  and  its  de- 
cision will  not  be  disturlied  if  fairly  supported 
by  the  evidence. 

4.  Under  the  statute  which  provided  that  the 
stamp  should  be  "against"  the  "Yes"  or  "No"  in 
ballots  on  constitutional  questions,  a  stamp  un- 
der the  word  "Yes"  was  not  a  distinguishing 
maric   invalidating   the   ballot. 

5.  It  may  he  shown  that  certain  alleged  dis- 
tinguishing marlis  were  made  by  the  election 
officers. 

6.  Error  in  refusing  to  allow  contestee  to 
prove  that  certain  distinguishing  marks  on  ac- 
count of  which  ballots  were  excluded  were  made 
by  the  election  officers  was  harmless  to  con- 
testee, where  more  of  the  excluded  ballots  were 
for  contestant  than  for  contestee. 

In  Banc.  Appeal  from  Superior  Court, 
Colusa  County;   H.  M.  Albery,  Judge. 

Election  contest  by  J.  H.  Hannah  against 
T.  J.  Greea  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

M.  Shepardson  and  Ernest  Weyand,  for  ap- 
pellant Edward  Swinford  and  D.  H.  De 
Long,  for  respondent 

McFARLAND,  J.  This  is  an  election  con- 
test over  the  office  of  constable  of  Colusa 
Judicial  township  of  the  county  of  Colusa. 
The  plaintiff  and  defendant  were  opposing 
candidates  for  the  office.  Upon  the  returns 
the  defendant,  Green,  had  237  votes,  and 
plaintiff,  Hannah,  219  yotes,  a  majority  of 
18  for  the  former,  and  the  board  of  super- 
visors declared  Green  elected.  The  plaintiff, 
Hannah,  contested  the  election,  and  after 
a  trial  and  recount  the  superior  court  found 

•Rehearing  dented  May  12,  1904. 

f  1.  Bee  Elections,  vol.  18,  Cent  Dig.  {  167. 


and  held  that  Green  had  received  only  1S5 
legal  votes  and  Hannah  197,  a  majority  of 
12  for  the  latter,  and  rendered  judgment  for 
plaintiff.  From  this  judgment  the  defend- 
ant. Green,  appeals  upon  the  Judgment  roll 
and  a  bill  of  exceptions. 

There  are  some  preliminary  questions  to  be 
noticed.  Appellant  contends  that  the  court 
erred  In  denying  his  motion  to  dismiss  the 
proceeding  upon  the  ground  that  there  had 
not  been  a  compliance  with  section  1118, 
Code  Civ.  Proc.,  In  that  the  day  named  in 
the  order  for  a  special  session  of  the  court 
to  bear  the  contest  was  less  than  10  days 
from  the  date  of  the  order,  but  this  conten- 
tion is  not  maintainable.  The  statement  of 
contest  was  filed  on  December  1,  1902,  and 
the  order  was  made  on  that  day  fixing  the 
11th  of  that  month  for  the  hearing.  This 
was  "not  less  than  ten  days."  Misch  v. 
JIayhew,  51  Cal.  514;  Wilson  t.  His  Cred- 
itors, .'55  Cal.  476;  Dean  v.  Grimes,  72  Cal. 
442,  14  Pac.  178. 

There  Is  no  merit  tn  the  point  that  the 
citation  was  not  properly  served.  A  citation 
must  be  served  In  the  same  manner  as  a 
summons  In  a  civil  action  (section  1709,  Code 
Civ.  Proc),  and  in  the  case  at  bar  the  sheriff, 
on  said  December  Ist,  made  service  by  de- 
livering to  appellant  personally  "a  copy  of 
the  said  citation  attached  to  a  copy  of  the 
statement  of  contest,  and  of  order."  This 
was  sufficient  Sections  410,  411,  Code  Civ. 
Proc. 

The  demurrer  to  the  statement  of  contest 
was  properly  overruled.  The  Code  expressly 
dispenses  with  the  necessity  of  any  great 
particularity,  formality,  or  nicety  of  pleading 
In  a  statement  of  contest  (Code  Civ.  Proc.  i 
1117),  and  we  think  that  the  statement  in  the 
case  at  bar  sufficiently  informed  the  appel- 
lant that  the  ground  of  contest  was  mal- 
conduct  of  the  board  of  election  officers  in 
counting  ballots  containing  distinguishing 
marks. 

There  was  no  error  in  allowing  a  certain 
amendment  to  the  statement  during  the 
progress  of  the  trial.  The  amendment  in 
question  did  not  "inaugurate  a  new  cause  of 
action,"  as  claimed  by  appellant;  it  was 
merely  a  more  specific  averment  that  the 
ground  of  contest  was  the  counting  by  tl* 
election  officers  of  votes  having  distinguish 
Ing  marks— an  averment  which  was  sufficient- 
ly full  In  the  original  statement. 

There  were  six  election  precincts  In  the 
said  township— Colusa  No.  1,  Colusa  No.  2, 
Cooper's,  Goad,  Newland,  and  Washington— 
and  the  ballots  cast  at  each  of  these  pre- 
cincts were  counted  at  the  trial.  Appellant 
objected  to  these  ballots  l)eing  received  In 
evidence,  on  the  ground  that  there  bad  not 
been  sufficient  proof  that  their  Integrity  had 
been  preserved.  The  question  whether  bal- 
lots have  been  sufficiently  taken  care  of  so 
as  to  preclude  any  reasonable  suspicion  that 
they  are  not  In  their  original  condition  Is  a 
question  which  Is  largely  within  the  Judg« 
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ment  and  discretion  of  tbe  trial  court,  and 
its  determination  of  tliat  question  sbould  not 
be  disturbed  here  if  the  evidence  fairly  war- 
ranta  tbe  conclusion  which  the  court  reached 
on  the  subject.  In  the  case  at  bar  the  trial 
court  was  satisfied  that  the  ballots  were  prop- 
erly Identmed  and  had  not  been  tampered 
with,  and  we  see  nothing  In  tbe  evidence 
whicb  would  warrant  us  In  holding  that  tbe 
court  erred  in  so  ruling. 

The  Judgment  of  the  court  that  respondent 
bad  12  more  legal  yctes  than  appellant  rests 
on  tbe  facts  that  ballots  with  distinguishing 
marks  which  Invalidated  them  had  been  cast 
for  appellant  In  such  excess  over  that  class 
of  ballots  cast  for  respondent  as  to  lead  to 
tbe  conclusion  at  whicb  tbe  court  arrived. 
Most,  though  not  all,  of  the  ballots  excluded 
by  the  court  had  distinguishing  marks,  which 
consisted  of  crosses  after  the  words  "No 
Nomination"  on  the  ballots— which,  under 
former  decisions  of  this  court,  clearly  Invali- 
dated tbe  votes. 

We  have  examined  all  tbe  contested  bal- 
lots, and  we  think  that  the  court  ruled  cor- 
rectly in  counting  and  excluding,  except  as 
hereinafter  stated.  Tbe  court  improperly 
excluded  from  tbe  ballots  counted  ballot  No. 
1  cast  at  Precinct  Colusa  No.  1.  The  objec- 
tions were  that  there  were  on  the  ballot  two 
stamps  opposite  each  of  the  names  of  Lane, 
Hassett,  Brooks,  and  Gett;  but  in  our  opin- 
ion tbe  ballot  does  not  show  a  double  cross 
after  such  names  or  either  of  them.  We 
think,  also,  that  ballot  No.  33  at  said  pre- 
cinct, which  tbe  court  excluded,  should  have 
been  counted  for  appellant  The  objection 
was  that  there  was  a  stamp  under  the  word 
"Yea^*  to  a  constitutional  amendment,  in- 
stead of  after  it.  At  that  time  the  law  pro- 
vided that  tbe  stamp  should  be  "against"  the 
"Yes"  or  "No,"  and  a  stamp  under  tbe  word 
was  not,  in  our  opinion,  a  distinguishing 
mark.  In  Precinct  Colusa  No.  2,  ballot  .100 
was  Improperly  counted  for  appellant.  The 
objection  was  that  there  were  two  crosses  on 
tbe  ballot  after  the  name  Curry,  and  tbe  ob- 
jection was  clearly  according  to  the  alleged 
fact.  For  a  similar  reason  ballot  No.  358, 
cast  at  Colusa  No.  2,  was  improperly  counted 
for  appellant;  tbe  objection  was  that  there 
were  two  crosses  after  the  name  Farnsworth, 
and  tbe  ballot  clearly  showed  such  crosses. 
But  neither  party  gained  by  these  four  er- 
rors in  said  two  precincts,  Colusa  No,  1  and 
Colusa  No.  2.  In  Newland  precinct  objec- 
tions were  made  by  both  parties  to  numer- 
ous ballots,  on  tbe  groimd  that  they  had  dis- 
tinguishing marks  in  the  form  of  lead-pencil 
marks  after  tbe  names  of  candidates  on  tbe 
tickets,  and  these  objections  were  sustainod 
and  tbe  ballots  rejected.  These  rulings  were 
in  our  opinion  erroneous.  The  pencil  marks 
were  very  short  and  faint;  they  were  on 
nearly  all  of  tbe  ballots,  and  after  nearly  all 
tbe  names  on  the  ballots;  and  they  were  all 
very  similar  in  appearance,  and  seemed  to 
bave  been  made  by  tbe  same  person.    It  la 


hardly  conceivable  that  a  number  of  voters, 
each  entering  the  booth  with  a  pencil,  made 
so  many  similar  marks.  We  think  it  quite 
evident  that  these  pencil  marks  were  made 
by  an  election  officer  for  tbe  purpose  of 
checking  names  as  they  were  called  and 
counted,  and  our  opinion  is  that  they  should 
not  be  declared  distinguishing  marks  within 
the  meaning  of  the  Code.  These  ballots  so 
rejected  by  the  court  made  four  more  votes 
for  respondent  than  for  appellant,  so  that 
on  the  count  of  these  precincts  by  tbe  court 
respondent  should  have  had  four  more  votes. 
After  respondent  bad  rested  and  appellant 
was  introducing  bis  evidence,  tbe  latter  of- 
fered to  prove  that  the  pencil  marks  on  the 
ballots  containing  votes  for  him  were  made 
by  tbe  election  officers,  but  objections  to  the 
offers  were  sustained.  This  ruling  was  er- 
roneous, but  it  did  appellant  no  barm;  for, 
as  above  held,  none  of  the  ballots  with  these 
pencil  marks  should  have  been  excluded, 
and  respondent  suftered  more  than  appel- 
lant from  the  exclusion.  In  tbe  Cooper  pre- 
cinct respondent  offered  the  returns,  and  also 
tbe  ballots.  Appellant  objected  to  the  bal- 
lots for  various  reasons,  and  respondent  said: 
"We  consent  that  the  objection  be  sustained, 
and  we  now  rest;"  and  the  record  shows 
that  "tbe  plaintiff  rests."  Tbe  court,  how- 
ever, proceeded,  of  Its  own  motion,  to  count, 
and  did  count,  tbe  ballots  of  Cooper  precinct, 
over  the  obJectionB  of  both  appellant  and 
respondent.  Our  present  Impression  is  that 
this  was  erroneous,  and  that  the  court  bad 
no  right  to  Itself  introduce  and  consider  evi- 
dence, over  tbe  objections  of  tbe  parties.  In 
this  respect  It  is  difficult  to  see  any  differ- 
ence between  this  case  and  any  ordinary  civil 
action.  In  a  recent  case  before  the  Supreme 
Court  of  New  Jersey  It  was  held  that  the 
court  erred  in  counting,  of  its  own  motion, 
the  ballots  of  a  precinct  not  offered  by  either 
of  the  parties,  and  over  their  objections.  See 
dissenting  opinion  of  Beasly,  C.  J.,  in  Con- 
very  V.  Conger,  53  N.  J.  Law,  476,  22  AtL 
43,  549,  which  was  afterwards  adopted  by 
tbe  court  in  the  same  case,  at  page  658  of 
said  volume.  It  Is  not  necessary,  however, 
for  tbe  purpose  of  this  appeal,  to  definitely 
determine  this  question.  In  Cooper  precinct, 
on  the  official  returns,  appellant  bad  18  votes, 
and  respondent  8—10  majority  for  appellant. 
By  the  count  of  the  court  appellant  had  U 
votes  and  respondent  9 — only  2  majority  for 
appellant;  and  assuming,  for  tbe  purposes 
of  this  appeal,  that  tbe  court  erred  In  count- 
ing tbe  votes,  and  should  have  allowed  the 
official  count  to  stand,  still  appellant  lost  by 
this  action  only  8  votes,  whicb  would  not 
have  changed  the  result  Respondent,  ac- 
cording to  the  court's  count,  which,  as  we 
have  seen,  was  correct  except  as  hereinbe- 
fore indicated,  bad  12  majority  of  the  legal 
votes,  and  if  we  add  the  4  more  votes  which 
sbould  have  been  counted  for  him  in  New- 
land  precinct,  as  before  stated,  bis  majority 
would  be  16.     Therefore  tbe  8  additional 
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votes  which  should  have  been  given  appel- 
lant In  Cooper  precinct,  assuming  that  the 
court  erred  In  counting  the  votes  In  that  pre- 
cinct, still  leaves  a  majority  for  respondent. 

There  are  no  other  points  necessary  to  be 
specially  noticed. 

The  Judgment  is  afflrmed. 

We  concur:  SHAW,  J.;  AXGELT.OTT1, 
J.;  VAN  DYKE,  J.;  HEXSHAW,  J.;  LOKI- 
GAN,  J. 


14S  Cal.  54 

MERRIFELI)   v.    MARYLAND   GOLD 
QUARTZ  MIN.  CO.     (Sac.  1,019). 

(Supreme  Court  of  California.    April  16,  19(H.) 

MASTER    AND    SERVANT — NEGLIGENCE — ASSUMP- 
TION OF  RISK— QUESTION  FOB  JURY— MINORS 
—DISCRETION— PRESUMPTION. 

1.  Where  a  servant  employed  as  a  shoveler 
on  the  dump  of  a  quartz  mill  was  put  to  worlc 
in  a  dangerous  place  in  the  mill,  and  required 
to  perform  labor  on  machinery  with  which  he 
was  not  familiar,  the  questions  whether  the 
place  was  reasonably  safe  for  moving  machinery 
near  at  hand,  whether  the  character  of  the  work 
was  such  as  to  call  for  special  instructions  how 
to  perform  it,  whether  such  instructions  were 
given,  whether  the  servant  should  have  been 
cautioned  as  to  the  danger,  whether  guards 
were  practicable  or  required  as  a  protection 
against  accident,  whether  other  batteries  should 
have  been  stopped  while  putting  camts  on  the 
shaft  of  a  battery  not  running,  should  have 
been  submitted  to  the  jury  on  the  issue  of  neg- 
ligence. 

2.  Where  a  servant  was  employed  as  a  shov- 
eler on  the  dump  of  a  quartz  mill,  receiving  a 
shoveler's  wages,  and  was  put  to  work  in  a 
dangerous  place  in  the  mill,  and  was  required  to 
perform  labor  on  machinery  with  which  he  was 
not  familiar,  it  could  not  be  said  as  a  matter 
of  law  that  he  accepted  all  the  ordinary  risks 
incident  to  the  work,  nor  that  every  risk  which 
he  could  see  and  guard  against  was  a  risk 
incident  to  the  work. 

3.  It  could  not  be  said,  as  a  matter  of  law, 
that  a  servant,  18%  years  of  age,  who  had  for- 
merly been  employed  as  a  common  laborer,  and 
was  put  at  work  near  dangerous  machinery,  had 
sufficient  discretion  to  care  for  himself  under 
all  the  circumstances  which  might  surround 
him,  or  that  he  must  be  presumed  to  have  taken 
notice  of  all  the  dangers  which  would  be  ob- 
vious to  any  ordinarily  prudent  man ;  but  he 
would  be  presumed  merely  to  have  taken  such 
notice  of  patent  and  obvious  danger  as  would 
be  reasonably  expected  of  a  person  of  his  years 
and  experience. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Nevada  County; 
F.  T.  Nllon,  Judge. 

Action  by  W.  H.  Merrlfeld  against  the 
Maryland  Gold  Quartz  Mining  Company. 
From  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  appeals.    Reversed. 

See  «7  Pac.  1125. 

Geo.  D.  Buckley,  for  appellant.  Chas.  W. 
Kitts,  for  respondent. 

CHIPMAN,  C.  Plaintiff  brought  the  action 
to  recover  damages  for  the  death  of  his  Bon, 
Thomas  Merrlfeld,  which  occurred  while  the 
latter  was  In  defendant's  emplojrment  The 
cause  was  tried  with  a  Jury,  and  defendant 


had  the  verdict    Plaintiff  appeals  from  the 
order  denying  his  motion  for  a  new  trial. 

Deceased,  at  the  time  of  his  death,  was 
ISVi  years  old.  It  was  admitted  at  the  trial 
that  "he  was  employed  as  a  shoveler  on  the 
dump"  of  defendant's  quartz  mill,  his  wages 
being  .?1.50  per  day,  and  be  "was  to  do  any 
work  called  for."  He  had  no  experience  in 
handling  mining  machinery,  and  was  sent  to 
work  shoveling  on  the  dump  pile.  AVhile  em- 
ployed there,  he  and  a  fellow  laborer  (one 
Tklengher)  were  directed  by  the  superintend- 
ent to  report  to  the  mlliman  (one  Ijoney)  to 
assist  in  putting  the  cams  on  a  shaft.  The 
place  where  this  was  to  be  done  was  three 
or  four  feet  from  a  moving  battery.  The 
cams  were  about  three  feet  long,  and  weigh- 
ed 230  pounds  each.  Several  cams  had  been 
adjusted,  and  Meagher  and  deceased  were 
lifting  the  last  one,  when,  as  Meagher  testi- 
fied, deceased  "let  his  end  slip  through  his 
hand,  staggered,  and  fell  backwards,  and 
■was  caught  by  one  of  the  revolving  cams  by 
the  heel  and  dragged  In."  Witness  Noblet 
saw  the  accident.  He  testified:  "Mr.  Lonoy 
was  astride  of  the  shaft.  Meagher  was  at 
his  right,  Merrlfeld  at  his  left,  each  holding 
one  end  of  the  cam  about  to  put  in  on  the 
shaft.  Merrifeld's  head  was  six  inches  from 
the  next  battery,  which  was  moving."  Lo- 
ney  testified  that  deceased  had  not  been 
called  upon  to  do  this  kind  of  work  before. 
"The  mlllman  usually  adjusts  the  cams. 
*  *  *  A  man  in  putting  on  cams  should 
be  careful.  I  saw  Merrlfeld  was  quick,  and 
somewhat  rash.  I  cautioned  him  to  be  care- 
ful. •  •  •  I  do  not  know  what  caused 
him  to  slip.  Of  course,  the  cams  were  a  little 
greasy.  •  •  •  There  were  no  guards. 
Did  not  need  any  If  he  was  careful.  Merrl- 
feld had  hold  of  the  hooked  end  of  the  cams 
which  afforded  a  good  hold.  There  was 
plenty  of  room  to  safely  do  the  work  with 
the  exercise  of  ordinary  care.  All  the  dan- 
ger was  plainly  in  view."  Several  witnesses, 
practical  mlUmen,  testified  "that  there  was 
no  danger  in  doing  the  work  at  which  Merrl- 
feld was  injured;  that  he  himself  must 
have  been  careless;  that  there  was  abundant 
room  In  which  to  perform  the  work  Merrl- 
feld was  engaged  in;  that  the  danger  was 
apparent  to  any  one  of  ordinary  understand- 
ing; that  it  was  customary  to  do  the  work 
in  the  manner  in  which  it  was  being  done 
when  Merrlfeld  was  injured,  and  with  the 
exercise  of  ordinary  care  and  prudence  there 
was  no  risk  or  danger.  In  their  opinion." 
There  was  evidence  also  that  It  was  cus- 
tomary to  put  on  the  cams  without  stopping 
the  other  batteries,  and  that  the  work  was 
more  dangerous  than  the  work  on  the  dump. 
It  also  appeared  that  it  was  not  possible  to 
stop  the  moving  machinery,  after  deceased 
was  drawn  into  It,  until  too  late  to  be  of 
any  avail.  There  were  "no  rules  or  regula- 
tions established  by  defendant  for  the  guid- 
ance and  protection  of  the  men  while  en- 
gaged In  adjusting  the  cams."     Deceased 
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received  no  Instructions  except  that  he  was 
"cautioned  to  be  careful";  but  whether  this 
lud  reference  to  the  moving  batteries  does 
not  appear. 

The  facts,  as  above  narrated,  appear  with- 
out conflict.  The  principal  contention  of  ap- 
pellant is  that  the  Jury  were  Incorrectly  in- 
structed, and  numerous  Instructions  are  re- 
ferred to  as  showing  error  and  resultant  in- 
Jury.  The  instructions  given  at  the  request 
of  defendant— some  17  in  number— are  among 
others  pointed  out,  in  some  of  which  the  court 
seems  to  wholly  ignore  the  question  of  de- 
fendant's possible  negligence,  and  directs 
the  Jury  to  find  a  verdict  for  defendant  if 
they  should  find  that  the  accident  occurred 
through  any  lack  of  care  whatever  on  the 
part  of  deceased.  It  is  charged  by  defend- 
ant that  the  injury  to  deceased  was  occa- 
sioned wholly  by  his  want  of  ordinary  care, 
and  It  is  suggested  that  the  court  should 
have  directed  a  verdict  for  the  defendant. 
It  is  hence  claimed  that  plaintiff  was  not 
Injured,  because  the  evidence,  under  correct 
in.structions,  would  not  have  justified  any 
different  verdict  We  cannot  say,  as  matter 
of  law,  that  this  is  true.  It  was  alleged  m 
the  complaint,  and  is  urged  by  plaintiff,  that 
the  defendant  was  guilty  of  negligence  in 
ordering  deceased  to  work  in  an  unsafe 
place  without  first  giving  him  instructions 
how  to  perform  the  work  with  safety  to  him- 
self, and  cautioning  him  as  to  the  dangers; 
also  in  not  having  guards  erected  to  pre- 
vent accident,  and  in  not  having  any  regu- 
lations governing  those  engaged  in  the  work, 
and  In  not  stopping  the  moving  battery 
while  adju.sting  the  cams.  It  is  not  alleged 
or  claimed  that  the  accident  occurred  through 
any  negligence  of  the  mlllman.  Louey,  or 
of  Meagher,  the  fellow  laborer  of  deceased; 
and  nothing  in  the  evidence  indicates  that 
the  accident  resulted  from  the  way  the  cams 
were  being  handled  by  these  three  persons, 
except  as  negligence  may  be  inferred  from 
the  facts  as  to  the  particular  grounds  al- 
leged and  claimed  as  above  stated.  We  do 
not  think  the  Issues  presented  a  case  where 
it  could  be  said  upon  all  the  evidence  that 
only  one  conclusion  could  have  been  made, 
and  hence  that  it  was  immaterial  whether 
tliat  conclusion  was  made  by  the  direction 
of  the  court  or  by  the  jury,  according  to  the 
rule  stated  in  Los  Angeles  F.  &  M.  Co.  v. 
Thompson.  117  Cal.  594,  49  Pac.  714,  and 
that  for  this  reason  it  would  be  immaterial 
■whether  the  Instructions  were  erroneous  or 
not. 

There  were  Issues  raising  the  question  of 
defendant's  negligence,  which  plaintiff  was 
entitled  to  have  placed  before  the  jury  un- 
der correct  instructions.  See  tlio  cases  of 
Ilolloway  V.  Pasadena,  etc.,  Ry.  Co.,  130  Cal. 
177,  62  Pac.  478;  Walilgren  v.  Market  St. 
Ily.  Co..  132  Cal.  CoC.  (J2  Pac.  308,  04  Puo. 
9i)S.  The  Instructions  marked  "third." 
"twelfth,"  "thirteenth,"  and  "sixteenth."  and 
perhaps  others,  given  at  defendant's  request, 
Cal.Rep.  74-77  P.— 43 


are  obnoxious  to  the  objection  urged  by  plain- 
tiff. For  example,  the  twelfth  Instruction 
was:  "It  was  the  duty  of  said  Thomas  Mer- 
rifeld,  when  he  was  performing  said  work, 
to  exercise  such  care  as  a  prudent  man  would 
do;  and,  if  the  accident  occurred  through 
any  lack  of  such  care  on  bis  part,  the  defend- 
ant is  not  liable  for  the  result,  and  you  must 
find  your  verdict  for  the  defendant."  It  may 
be  true  that  the  evidence  would  wan*ant  a 
finding  that  the  accident  occurred  wholly 
through  the  contributory  negligence  of  de- 
ceased, but  It  was  due  to  plaintiff  that  such 
finding  should  be  made  after  a  consideration 
also  of  the  alleged  negligence  of  defendant, 
which  the  instruction  seems  not  to  take  into 
account.  Unquestionably,  the  risk  was  great- 
er where  deceased  was  injured  than  while 
working  on  the  dump  as  a  shoveler.  He  was 
not  hired  to  perform  the  skilled  work  of  an 
engineer,  or  mlllman,  such  as  Louey,  who 
directed  the  millwork.  Whether  the  place 
was  reasonably  safe  with  moving  machinery 
so  near;  whether  the  character  of  the  work 
I  was  such  as  to  call  for  special  iustructlous 
how  to  perform  it,  and,  if  so,  whether  such 
instructions  were  given;  whether  deceased 
should  have  been  cautioned,  and,  if  so, 
whether  he  was  cautioned,  of  the  danger; 
whether  guards  were  practicable  or  required 
as  a  protection  against  accident;  whether  it 
was  negligence  on  defendant's  part  not  to 
stop  the  other  batteries  while  putting  the 
cams  on  the  shaft  of  the  battery  not  run- 
ning-were questions  of  fact  for  the  jury, 
and  to  what  extent,  if  any,  they  contributed 
to  the  Injury.  It  was  error  to  cast  all  re- 
sponsibility upon  the  deceased  and  entirely 
relieve  the  defendant,  as  the  instructions 
in  effect  did.  It  was  for  the  jury  to  find, 
upon  a  consideration  of  all  the  facts,  whether 
the  injury  was  occasioned  by  the  contribu- 
tory negligence  of  the  deceased,  or  by  un- 
avoidable accident  The  court  seems  to  have 
thought  it  necessary  to  instruct  the  jury  upon 
the  question  of  defendant's  negligence,  and 
did  so  in  giving  the  instructions  asked  by 
plaintiff,  and  so,  also,  in  giving  instructions 
on  its  own  motion.  But  they  were  Injurious- 
ly confusing,  and  we  think  clearly  contradic- 
tory of  and  inconsistent  with  the  Instructions 
given  at  request  of  defendant  The  court 
said  to  the  jury  in  the  thirteenth  Instruction: 
If  deceased,  "by  any  want  of  care  or  neglect 
on  his  part,  caused  the  accident  complained 
of,  then  the  Maryland  Company  is  not  re- 
si)on8ibie,  and  you  must  find  a  verdict  in  its 
favor."  This  positive  and  plain  direction 
required  the  jury  to  find  only  as  to  the  neg- 
ligence of  deceased,  and  to  act  upon  that  fiad- 
ing  alone.  It  Is  not  possible  for  us  to  say 
that  the  jury  did  not  follow  this  and  other 
similar  instructions  now  complained  of,  rath- 
er than  the  Instructions  subsequently  given. 

Defendant's  instruction  marked  "sixth" 
was  that  the  law  presumed  that  deceased 
"accepted  all  the  usual  and  ordinary  risks 
incident  to  the  work  he  was  performing  whca 


Uigilized  byVJ»^v^ 


gle 


712 


76  PACIFIC  BBPOKTBR. 


<Cal. 


he  was  Injured."  The  seyentb  Instruction 
was  that  any  risk  from  moving  machinery 
which  be  "could  see  and  guard  against,  or 
ought  to  have  seen  when  he  commenced  work 
In  defendant's  mill,  was  a  risk  Incident  to  the 
work  he  was  performing,  and  was  one  he 
accepted,"  and  defendant  "was  not  liable  for 
any  Injury  arising  therefrom."  The  sixth 
instruction  might  apply  In  a  case  where  a 
servant  is  employed  to  do  a  particular  kind 
of  work,  which,  by  its  nature,  would  ob- 
viously give  rise  to  a  presumption  that  the 
servant  "accepted  all  the  usual  and  ordinary 
risks  incident"  to  its  i>erformance.  But 
where  the  servant  is  employed  "as  a  shoveler 
on  the  dump"  of  a  quartz  mill,  receiving  a 
sboveler's  wages,  and  is  put  to  work  in  a 
dangerous  place  in  the  mill,  and  is  required 
to  perform  labor  upon  machinery,  for  which 
he  was  not  employed,  and  with  which  he 
was  not  familiar,  it  cannot  be  said  as  a  mat- 
ter of  law  that  he  accepted  all  the  ordinary 
risks  incident  to  that  work.  Nor  can  it  lie 
said  in  the  present  case,  as  a  matter  of  law, 
that  every  risk  which  deceased  could  see  and 
guard  against  was  a  risk  Incident  to  the 
work  he  was  performing,  and  that  defend- 
ant "was  not  liable  for  any  Injury  arising 
therefrom,"  as  stated  in  the  seventh  instruc- 
tion. The  case  is  not  one  where  the  court 
would  be  authorized  to  instruct  that  defend- 
ant was  absolved  from  all  liability  simply 
because  the  risk  was  one  which  was  open 
and  visible.  There  was  an  issue  presented 
of  defendant's  negligence  notwithstanding 
the  visible  danger  which  should  not  hare 
been  taken  away  from  the  Jury. 

It  was  said  in  Hennesey  v.  Bingham,  125 
Cal.  627,  58  Pac.  200:  "Negligence  is  the 
ultimate  fact  to  be  inferred  from  many  pro- 
bative facts.  The  inference  is  within  the 
province  of  the  Jury,  even  when  the  facts  are 
undisputed.  When  different  conclusions  ns 
to  negligence  can  reasonably  be  drawn  from 
the  admitted  facts,  it  is  not  for  the  court  to 
instruct  the  Jury  as  to  which  Is  to  be  adopt- 
ed." In  Martin  v.  Cal.  Cen.  Ry.  Co.,  94  Cal. 
326,  29  Pac.  645,  the  rule  was  said  to  be  that 
the  question  of  negligence  was  for  the  Jury 
to  decide  under  all  the  evidence,  even  if  it 
appeared  that  the  deceased  knew  the  char- 
acter, kind,  and  dangerous  nature  of  the 
couplings;  and  that  such  knowledge  is  a  cir- 
cumstance to  be  considered  by  the  jury, 
though  not  necessarily  decisive.  See  subject 
of  contributory  negligence  of  servants,  duty 
of  masters,  and  assumption  of  risks  by  serv- 
ants considered  in  Ingerman  v.  Moore,  90 
Cal.  410,  27  Pac.  306,  25  Am.  St.  Rep.  138; 
Gisson  V.  Schwabacker,  99  Cal.  419,  34  Pac. 
104. 

The  fourteenth  instruction  given  by  de- 
fendant was  as  follows:  "Thomas  Merrifeld, 
when  he  commenced  the  work  •  •  •  in 
prosecuting  which  he  was  injured,  must  be 
presumed  to  have  been  of  sufficient  discre- 
tion to  care  for  himself,  and  must  be  pre- 
sumed to  hare  taken  notice  of  all  patent 


and  obvious  dangers  which  any  ordinarily 
prudent  man  could  see  from  inspection." 
Deceased  was  a  minor.  It  la  true  he  had 
reached  an  age  (18i^  years)  when  bis  Judg- 
ment was  presumably  more  mature  than 
that  of  a  child  of  tender  years,  bat  we  do 
not  think  It  could  be  said  as  a  matter  of  law 
that  in  doing  the  work  to  which  be  was  as- 
signed he  had  "sufficient  discretion  to  care 
for  himself  under  every  and  all  circum- 
stances which  might  surround  him,  as  the 
instruction  implied.  Nor  could  It  be  said 
that  deceased  must  be  presumed  to  hare 
taken  notice  of  all  the  dangers  which  would 
be  obriouB  to  "any  ordinarily  prudent  man." 
To  do  so  would  ignore  any  possible  lack  of 
Judgment  through  the  minority  of  deceased, 
and  place  bis  Judgment  upon  an  equality 
with  all  ordinarily  prudent  men  of  mature 
years.  "It  is  now  settled  law  by  an  over- 
whelming weight  of  authority  that  a  child  is 
held,  so  far  as  he  is  personally  concerned, 
only  to  the  exercise  of  such  deg^ree  of  care 
and  discretion  as  is  reasonably  to  be  ex- 
pected from  children  of  his  age."  Shearman 
&  Redfield  on  Negligence,  f  73.  And  the 
authors  say  that  "no  Injustice  Is  done  to  the 
defendant  by  tbis  limitation  of  the  defense 
of  contributory  negligence,  since  the  rule  it- 
self Is  not  established  primarily  for  his  ben- 
efit, and  be  can  never  be  made  liable  if  he 
has  not  been  himself  In  fault."  It  Is  not  pos- 
sible for  the  court  to  prescribe  any  given 
age  (short  of  majority)  when  It  can  be  said 
as  a  matter  of  law  that  a  minor  has  attained 
that  degree  of  discretion  which  may  be  Im- 
puted to  all  "ordinarily  prudent  persons." 
The  authors  cite  the  case  of  Haycroft  r. 
I.ake  Shore  R.  Co.,  64  N.  Y.  636,  where  the 
question  whether  a  girl  16  years  old,  whose 
Injury  was  clearly  due  to  her  own  careless- 
ness, was  guilty  of  contributory  negligence, 
was  left  to  the  Jury.  See,  also,  McCarragher 
V.  Rogers,  120  N.  Y.  626,  24  N.  E.  812,  clUng 
case  last  above,  holding  that  the  question  of 
contributory  negligence  was  for  the  Jury. 
It  would  be  sufficient  protection  to  defend- 
ant and  would  be  within  the  rule  stated  by 
Shearman  &  Redfleld,  supra,  to  charge  that 
deceased  must  be  presumed  to  have  had  suoh 
discretion  and  to  have  taken  such  notice  of 
patent  and  obvious  dangers  aa  would  be  rea- 
sonably expected  of  a  person  of  his  age  and 
experience. 

It  is  not  deemed  necessary  to  comment  fur- 
ther oh  instructions  complained  of. 

It  Is  advised  that  the  order  be  reversed. 

We  concur:    COOPER,  C;   GRAY,  O. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  order  appealed  from  Is  reversed: 
HBNSHAW,  J.;    LORIGAN,  J. 

McPARLAND,  J.  (concurring).  I  concur 
In  the  Judgment  of  reversal,  but  not  In  all 
that  is  said  in  the  foregoing  opinion.  I  think 
that  the  court  below  erred  In  the  twelfth  in- 
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struction  by  not  distinguishing  between  a 
minor  and  a  mature  person  with  regard  to 
the  care,  prudence,  and  Judgment  which  each 
is  required  to  exercise;  and  that  the  instruc- 
tions, as  a  whole,  do  not  lieep  that  distinc- 
tion In  Tiew.  If  the  death  of  the  deceased 
was  caused  bj  his  own  negligence,  the  plain- 
tiff cannot  recover;  and,  of  course,  a  minor 
can  be  guilty  of  contributory  negligence. 
Killelea  t.  California  Horseshoe  Ck>.,  140  Cal. 
602,  74  Pac.  157.  "Children,  as  well  as 
adults,  should  use  the  prudence  and  discre- 
tion which  persons  of  their  age  ordinarily 
have;  and  they  cannot  be  permitted  with  im- 
punity to  Indulge  in  conduct  which  thoy 
know,  or  ought  to  know,  to  be  careless.  The 
law  imposes  upou  minors  the  duty  of  giving 
such  attention  to  their  surroundings  and 
care  to  avoid  danger  as  may  fairly  and  rea- 
sonably be  expected  from  persons  of  their  age 
and  capacity."  Studer  v.  Southern  Pac.  Co., 
121  Cal.  404,  53  Pac.  943,  66  Am.  St  Eep.  30. 
But  a  Jury,  in  determining  whether  or  not 
a  person,  under  given  circumstances,  exer- 
cised reasonable  care,  should  consider  wheth- 
er such  person  was  an  adult  or  a  minor,  and, 
if  the  latter,  whether  he  exercised  such  Judg- 
ment, prudence,  and  care— considering  his 
age  and  Intelligence— as  could  reasonably  be 
expected  of  him.  It  is  error,  however,  to  put, 
by  a  general  rule,  a  minor  and  an  adult  in 
the  same  class  with  respect  to  prudence  and 
Judgment,  as  was  done  in  the  case  at  bar. 


14Z  Cal.  so 

WILHELM  V.  DOKEGAN.    (L.  A.  1.420.) 
(Supreme  Court  of  California.    April  16,  1904.) 

INJURIES  TO  .FEB80NAL  PROPEBTT— ACTIOHS— 
INSTBUCTIONS — CONFINEMENT  OF  EECOVEBT 
TO  PLEADINGS  — CONTRADICTOBT  CnABOES— 
BARIII.ESS  EBBOB. 

1.  In  an  action  for  injuries  to  personal  prop 
erty,  where  the  complaint  alleged  that  on  a  cer- 
tain day  defendant  seized  plaintiff's  huzgj  while 
plaintiff's  team  of  horses  was  attached  thereto, 
and  overturned  and  upset  said  baggy,  causing 
injury  to  horses,  bnggy,  and  harness,  and  de- 
fendant answered  by  general  denial,  It  was 
proper  for  the  court  to  direct  the  jury  to  find 
for  defendant  if  he  did  not  upset  the  buggy 
in  the  manner  described  by  plaintiff,  for,  under 
the  pleadings,  plaintiff  could  not  recover  for  an 
injury  sustained  through  any  other  act  of  de- 
fendant, such  as  causing  the  horses  to  run  away. 

2.  In  an  action  for  injuries  to  personal  prop- 
erty, where  plaintiff  alone  testified  to  the  man- 
ner in  which  the  injury  was  inflicted,  it  was  not 
error  for  the  court  to  limit  the  jury,  in  deter- 
mining defendant's  liability,  to  a  consideration 
of  plaintiff's  testimony  alone. 

3.  In  an  action  for  injuries  to  personal  prop- 
erty, a  charge  that,  in  order  to  recover,  plain- 
tiff must  show  that  defendant  upset  plaintiff's 
buggy,  was  not  contradictory  of  another  charge, 
that,  if  defendant  "wrongfully  inflicted  injury" 
on  the  horses,  buggy,  and  harness,  plaintiff  was 
entitled  to  recover,  where  the  only  wrongful  in- 
jury charged  in  the  complaint  was  defendant's 
act  in  seizing  and  upsetting  the  buggy,  and  the 
complaint  was  read  to  the  jury  in  connection 
with  the  latter  instruction. 

4.  Instructions  on  the  question  of  damages, 
in  an  action  for  injuries,  become  immaterial,  on 
a  verdict  being  rendered  for  defendant  on  the 
main  issue. 


Commissioners'  Decision.  Department  1. 
Appeal  from  the  Superior  Court  of  Los  An- 
geles County;  Waldo  M.  York,  Judge. 

Action  by  Otto  G.  Wllhelm  against  Daniel 
F.  Donegan.  From  a  judgment  for  defend- 
ant, piaintifC  appeals.    Affirmed. 

Charles  H.  Mattingly,  for  appellant 
Charles  McFarland  and  E.  A.  Meserve,  for 
respondent  ^. 

HARRISON,  0.  Action  for  Injuries  to 
personal  property.  In  bis  complaint  the 
plaintlfl  alleges  that  on  a  certain  day  the 
defendant  "seized  plalntiffe  buggy  while 
plaintiff's  team  of  horses  was  attached  there- 
to, and  while  plaintiff  was  seated  therein, 
and  overturned  and  upset  said  buggy,  throw- 
ing plaintiff  Tiolentiy  to  the  ground,  and 
causing"  Injury  to  bis  horses,  buggy,  and 
harness.  To  this  complaint,  which  was  un- 
verifled,  the  defendant  made  a  general  de- 
nial. The  cause  was  tried  before  a  Jury, 
and  a  verdict  rendered  in  favor  of  the  de- 
fendant From  the  Judgment  entered  there- 
on, and  from  an  order  denying  a  new  trial, 
the  plaintiff  has  appealed. 

The  fact  that  the  platotiff's  buggy  was  up- 
set on  that  day,  and  that  it  as  well  as  the 
horses  and  harness,  were  seriously  injured, 
does  not  seem  to  have  been  controverted  at 
the  trial;  the  Issue  to  which  the  evidence 
was  chiefly  directed  being  whether  the  de- 
fendant was  the  cause  of  the  Injury.  On 
that  day  the  plaintiff,  with  a  companion, 
drove  in  the  buggy  to  where  the  defendant 
was  at  work,  for  the  purpose  of  collecting  a 
bill.  Soon  after  getting  out  of  the  buggy  the 
plaintiff  had  a  personal  altercation  with  the 
defendant,  during  which  harsh  words  were 
spoken,  and  violent  blows  given  to  each  oth- 
er, and  the  plaintiff  fell  to  the  ground.  Upon 
getting  up,  he  again  got  into  his  buggy,  and 
started  to  drive  away.  After  going  a  short 
distance,  the  buggy  tipped  to  one  side,  and 
the  plaintiff  and  his  companion  were  thrown 
to  the  ground,  the  buggy  thereupon  righted, 
and  the  team  ran  away,  and,  in  their  run- 
ning, brought  about  the  injury  to  the  prop- 
erty. Upon  the  question  whether  the  buggy 
was  upset  by  the  act  of  the  defendant,  or 
otherwise,  the  testimony  was  directly  con- 
tradictory. The  plaintiff  testified  that  after 
he  had  got  into  the  buggy  the  defendant 
grabbed  hold  of  the  seat,  and  pulled  and 
gave  a  yank  on  it  that  drew  the  buggy  over, 
threw  them  out,  and  caused  the  horses  to 
run  away;  that  the  defendant  turned  the 
buggy  over,  and  continued  to  hang  on  to  the 
seat  until  It  upset  The  defendant  testified 
that,  while  he  may  have  put  his  hand  upon 
the  seat  he  did  not  pull  on  It  a  iwund;  that 
the  buggy  was  80  or  100  feet  from  him  when 
it  upset  Other  witnesses  testified  that  the 
defendant  did  not  pull  upon  the  buggy  so  as 
to  pull  it  over,  or  have  hold  of  it  when  it 
was  upset  and  that  be  was  at  least  100  feet 
from  It  at  that  time.  There  was  other  testi- 
mony before  the  Jury  tending  to  show  that 
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after  the  plaintiff  got  Into  the  buggy  the 
horses  wero  immediately  started  off  by  his 
companion,  and,  being  spirited,  went  rapid- 
ly, and,  Instead  of  going  directly  along  the 
street,  veered  into  some  bushes,  and,  while 
going  away  from  these,  curved  around  so 
sharply  and  with  such  speed  that  the  buggy 
was  thereby  tipped  to  one  side,  and  the  oc- 
cupants thrown  out,  and  the  horses  then 
ran  away,  and  brought  about  the  Injury  to 
themselves  and  the  buggy.  As  the  Jury  ren- 
dered its  verdict  In  favor  of  the  defendant, 
It  must  be  assumed,  In  support  thereof,  that 
they  found  against  the  testimony  of  the 
plaintiff,  and  that  the  defendant  did  not 
upset  or  overturn  the  buggy.  As  the  plain- 
tiff, therefore,  failed  to  establish  this  allega- 
tion of  his  complaint.  Judgment  was  proper- 
ly rendered  against  him. 

The  court  Instructed  the  Jury  that.  In  or- 
der for  the  plaintiff  to  recover,  It  was  neces- 
sary for  him  to  show  by  a  preponderance  of 
evidence  that  the  defendant  did  upset  the 
buggy,  and  also  the  amount  of  injury  sus- 
tained, and  that,  if  they  should  And  that 
the  defendant  did  not  upset  the  buggy  In  the 
manner  described  by  plaintiff,  their  verdict 
must  be  for  the  defendant.  It  is  urged  by 
the  appellant  that  these  instructions  were 
■contradictory  to  another  Instruction  in  which 
the  court  told  the  Jury  that  if  they  found 
that  the  defendant  "wrongfully  Inflicted  In- 
Jury"  upon  the  horses,  buggy,  and  harness, 
the  plaintiff  was  entitled  to  recover,  and  that 
the  instructions  are  in  themselves  erroneous, 
for  the  reason  that  the  defendant  should 
have  been  held  liable  for  the  injury,  if  it 
appeared  from  the  evidence  that  It  was 
caused  by  any  wrongful  act  on  his  part, 
other  than  that  of  upsetting  the  buggy.  The 
act  of  the  defendant,  which  the  plaintiff  al- 
leges was  the  cause  of  the  Injury  to  his 
property,  was  seizing  and  overturning  and 
upsetting  tiie  buggy.  The  complaint  doee 
not  allege  that  the  defendant  did  any  other 
act,  or  that  the  property  was  Injured  from 
any  other  cause,  and  the  general  denial  in 
the  defendant's  answer  rendered  the  proof 
of  this  allegation  the  pivotal  point  of  his  li- 
ability. Whether  the  defendant  committed 
other  wrongful  acts  which  may  have  caused 
the  injury  was  not  in  Issue,  and  the  jury 
were  not  at  liberty  to  consider  such  acts, 
or  whether  they  caused  the  injury.  The 
plaintiff  limited  his  right  of  recovery  to  the 
Injury  caused  by  the  act  of  the  defendant 
set  forth  in  the  complaint,  and  at  the  trial 
gave  testimony  tending  to  establish  this  al- 
legation. The  testimony  of  other  witnesses 
to  the  effect  that  the  buggy  was  upset  by 
reason  of  the  horses  having  run  away  was 
In  disproof  of  the  allegations  of  the  com- 
plaint, and  In  support  of  the  defendant's  de- 
nial of  the  charge  made  tlierein,  but  did  not 
authorize  the  jury  to  find  whether  the  de- 
fendant caused  the  horses  to  run  away.  If 
the  plaintiff  would  claim  that  the  defendant 
cai^sei  the  horses  to  rmi  away,   and   that 


thereby  the  buggy  was  ni>set  and  the  con- 
sequent injury  sustained,  he  should  have 
made  such  allegation  in  his  complaint  The 
defendant  would  then  have  had  an  oppor- 
tunity to  deny  the  same,  and,  if  necessary, 
meet  it  at  the  trial  with  proper  evidence; 
but  he  cannot  be  held  liable  for  such  act 
merely  for  the  reason  that  at  the  trial,  upon 
the  issue  presented  to  the  court,  evidence 
was  presented  which  would  have  been  rele- 
vant to  the  trial  of  such  issue. 

There  was  no  evidence  before  the  Jury,  ex- 
cept that  of  the  plaintiff,  that  tlie  injury 
had  been  caused  by  reason  of  the  defendant 
having  seized  and  overturned  the  buggy; 
and,  as  this  was  the  issue  to  be  determined 
by  the  Jury,  the  court  very  properly  limited 
them  to  the  consideration  of  this  Issue,  and 
to  the  evidence  given  In  support  thereof.  As 
the  plaintiff  alone  had  testified  respecting  the 
manner  in  which  the  defendant  had  upset 
the  buggy,  there  was  no  error  In  limiting 
the  Jury  to  determining  his  liability  upon  a 
consideration  of  his  testimony. 

We  perceive  no  contradiction  In  the  In- 
structions. The  only  "wrongful  Injury"  to 
the  property  with  which  the  defendant  is 
charged  in  the  complaint  was  seizing  and 
upsetting  th€  buggy.  The  language  of  the 
complaint  In  making  this  charge  was  read 
to  the  Jury  in  connection  with  the  other  In- 
struction, and  they  must  have  understood 
that  the  court  directed  their  attention  to  the 
injury  which  the  plaintiff  thus  alleged  tliat 
the  defendant  had  wrongfully  caused. 

Certain  rulings  of  the  court  and  instruc- 
tions to  the  Jury  with  reference  to  the 
amount  of  damage  sustained  were  excepted 
to  by  the  plaintiff,  but.  as  the  verdict  was  In 
favor  of  the  defendant  upon  the  main  issue, 
and  was  in  no  respect  affected  by  tliesc  rul- 
ings and  instructions,  It  l)ecomcs  unneces- 
sary to  consider  their  correctness. 

The  Judgment  and  order  should  be  af- 
firmed. 

We  concur:    COOPEIl,  C;  GRAY,  C. 

For  the  foregoing  reasons,  the  judgment 
and  order  are  aflirmed.  ANGELLOTl'I,  J.; 
SlIAW,  J.;   VAX  DYKE,  J. 


143  Cal.  IS 
FADES  V.  TROWBRIDGE  et  al.  (Sac.  1,047.) 
(Supreme  Court  of  California.    April  13,  1901.) 

NEW    TRIAL   ON    COURT'S    OWN    MOTION — niSRE- 

OABUINO    INSTRUCTIONS    AND    EVIDENCE 

— AVPEALARLE   ORDER. 

1.  Under  Code  Civ.  Proc.  i  6(52,  authorizing 
the  court  of  its  own  motion  to  vacate  a  verdict 
and  grant  a  new  trial,  "when  there  has  been 
snob  a  plain  disregard  by  the  jury  of  the  in- 
structions ♦  •  *  or  the  evidence  »  •  • 
as  to  8ati.s£y  the  court  that  the  verdict  was  ren- 
dered under  a  misapprehensioa  of  such  instruc- 
tions or  under  the  influence  of  passion  or  preju- 
dice," there  must  be  plain,  palpable,  and  gross 
disregard  of  evidence,  or  an  instruction  disre- 
garded must  be  as  to  some  matter  or  of  such  a 
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nature  tbat  it  is  plain  the  jury  grossly  disobey- 
ed the  judfre,  which  cannot  be  the  case  where 
the  instruction  leaves  the  jury  a  free  agent  to 
find  a  fact  one  way  or  the  other. 

2.  The  order  vacating  and  setting  aside  a  ver- 
dict, though  not  in  terms  granting  a  new  trial, 
yet  having  that  effect,  is  appealable. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Modoc  County; 
J.  W.  Harrington,  Judge. 

Action  by  Jake  Eades  against  E.  S.  Trow- 
bridge and  another.  From  an  order  setting 
aside  the  verdict,  defendants  appeal.  Re- 
versed. 

Spencor  &  Raker,  C.  C.  Auble,  and  Clar- 
ence A.  Rnker,  for  appellants.  G.  F.  Harris 
and  J.  IL  Stewart,  for  respondent. 

COOPER,  C.  This  action  was  brought  to 
recover  possession  of  13  cows,  2  yearlings. 
and  3  calves,  or  the  value  thereof,  in  case 
a  delivery  cannot  be  had,  with  damages.  The 
case  was  tried  with  a  jury,  and  at  the  close 
of  the  testimony  the  case  was  submitted, 
and  the  jury  returned  a  verdict  for  defend- 
anta  Thereupon  the  court.  In  the  presence  of 
the  Jury,  on  the  23d  day  of  March,  1901,  on 
its  own  motion,  made  an  order  vacating  and 
setting  aside  the  verdict,  and  on  the  25th 
day  of  March,  1901,  made  an  order  setting 
the  case  down  for  retrial  on  the  30th  of  April, 
1001.  The  case  comes  here  on  a  bill  of  ex- 
ceptions for  the  purpose  of  reviewing  the  ac- 
tion of  the  court  below  in  vacating  said  ver- 
dict. 

The  trial  court  is  autliorized  by  section  6i>2, 
Code  Civ.  Proc,  to  vacate  the  verdict  of  tlie 
jury  and  grant  a  new  trial  on  its  own  mo- 
tion, "when  there  has  been  such  a  plain  dis- 
regard by  the  jury  of  the  instructions  of 
the  court  or  the  evidence  in  the  case  as  to 
satisfy  the  court  that  the  verdict  was  ren- 
dered under  a  misapprehension  of  such  in- 
structions or  under  the  influence  of  passior. 
or  prejudice."  Tiie  only  power  conferred 
upon  the  court  to  vacate  and  set  aside  a 
verdict  of  its  own  motion  is  that  found  in 
the  above-quoted  section.  In  all  other  cases 
It  must  be  made  upon  notice  served  upon  the 
adverse  party  within  10  days  after  the  ver- 
dict. This  notice  must  designate  the  grounds 
upon  which  the  motion  will  be  made,  and 
whether  the  same  will  be  made  upon  affi- 
davits, the  minutes  of  the  court,  a  bill  of 
exceptions,  or  a  statement  of  the  case.  It 
may  be  made  upon  the  grounds,  among  oth- 
ers, of  misconduct  of  the  jury,  errors  of  law, 
or  Insufficiency  of  the  evidence.  If  made 
upon  affidavits,  a  bill  of  exceptions,  or  a 
statement  of  the  case,  the  moving  party  must 
serve  a  copy  of  such  affidavits,  bill  of  ex- 
ceptions, or  statement  upon  tlie  adverse  par- 
ty, who  is  allowed  time  to  lile  counter  affi- 
davits or  to  proiK>se  amendments  to  the  bill 
of  exceptions  or  statement.  If  the  motion 
is  made  on  the  minutes  of  the  court,  where 
the  ground  is  the  insufficiency  of  the  evi- 
dence to  Justify  the  verdict,  the  notice  of 


motion  must  specify  the  particulars  In  which 
the  evidence  is  alleged  to  be  insufficient;  or, 
if  the  ground  is  errors  of  law,  the  notice 
must  specify  the  particular  error  upon  which 
the  moving  party  will  rely.  The  motion  is 
brought  on  for  hearing  after  notice,  and 
after  full  opportunity  to  the  adverse  party 
to  meet  the  contentions  of  the  moving  party. 
Code  Civ.  Proc.  §|  (557-660.  Thus  the  or- 
dinary and  usual  method  of  vacating  the 
verdict  of  the  jury  and  obtaining  a  new  trial 
is  upon  motion  and  notice,  as  contemplated 
by  the  sections  last  cited.  The  adverse  par- 
ty is  given  the  right  to  be  heard,  which  in-  , 
volves  the  right  to  get  the  facts  properly 
before  tlie  court,  and  to  aid  and  assist  the 
court  by  argument  and  authority  on  ques- 
tions of  law.  The  plan  is  to  allow  all  par- 
ties to  be  heard  before  any  adverse  decision 
is  given,  to  allow  the  court  full  opportunity 
for  deliberation,  so  that  no  hasty  or  inad- 
vertent ruling  may  be  made.  The  regular 
machinery  provided  is  designed  to  apply  to 
each  and  every  case,  and  furnishes  a  method 
whereby  the  motion  may  be  heard  upon  Its 
merits,  for  the  purpose  of  doing  justice  to  all 
and  injustice  to  none.  After  the  above  and 
last-cited  sections  comes  section  662,  which 
contains  the  quoted  clause  hereinbefore  giv- 
en, and  authorizes  the  verdict  to  be  vacated 
by  the  court  of  its  own  motion.  This  section 
Is  an  exception  to  the  general  plan  contem- 
plated by  the  preceding  sections.  The  court, 
in  this  case.  In  setting  the  verdict  aside,  did 
so  upon  the  alleged  ground,  as  stated  in  its 
order,  tliat  "the  verdict  is  In  violation  of  the 
Instructions  and  contrary  to  the  evidence." 

There  is  no  claim  made  tliat  the  verdict 
was  rendered  under  the  influence  of  passion 
or  prejudice.  Evidently  there  might  arise 
cases  in  which  the  Jury  plainly  disobeyed  a 
positive  instruction  of  the  court  as  to  cer- 
tain issues,  as  to  the  amount  which  could 
be  allowed  to  a  plaintiff  or  a  defendant,  or 
as  to  a  positive  direction  to  find  a  certain 
way  upon  some  issue  or  other  matter;  but 
tills  case  presents  no  such  feature.  If  the 
jury  were  properly  instructed  as  to  the  law 
in  regard  to  every  theory  of  the  case  claimed 
by  either  plaintiff  or  defendant,  and  their 
verdict  was  the  result  of  deliberation,  such 
verdict  was  not  a  plain  disregard  of  the  in- 
structions, although  the  judge  may  have 
thought  the  verdict  was  wrong.  In  almost 
any  case  the  judge  might  think  the  jury  dis- 
regarded his  instructions,  if  the  verdict  did 
not  comply  with  his  own  views.  He  might 
instruct  fully  as  to  the  credibility  of  a  wit- 
ness and  the  rules  of  law  to  be  applied  in 
weighing  the  testimony  of  such  witness,  and 
yet  tile  jury  may  have  believed  the  witness. 
The  instructions  disregarded  must  be  as  to 
some  matter  or  of  such  a  nature  that  it  is 
plain  that  the  jury  grossly  disobeyed  the 
judge.  In  tills  case  it  is  not  plain  and  ob- 
vious tliat  the  jury  disregarded  the  instnic- 
tions.  or  any  instruction,  of  the  court  It  is 
not  pointed  out  to  us  that  any  positive  In- 
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■traction  was  disregarded.  The  Judge  of  the 
court  below  In  his  order  only  says  that  the 
Terdlct  was  In  yiolatlon  of  the  Instructions. 
It  Is  not  stated  therein  that  the  verdict  was 
rendered  as  the  result  of  a  plain  disregard  of 
the  instructions,  l^e  same  reasoning  ap- 
plies to  the  evidence.  A  plain  disregard  of 
the  evidence  must  Iw  made  to  appear.  This 
does  not  mean  that  the  court  thinks  the  ver- 
dict not  the  correct  conclusion  from  the  evi- 
dence, but  it  means  tliat  the  rule  should  ap- 
ply only  where  the  Jury  plainly,  palpably, 
and  grossly  disregards  the  evidence.  The 
rule  is  well  stated  and  fully  discussed  In 
Townley  v.  Adams,  118  Cal.  382,  50  Pac. 
650,  which  was  approved  and  followed  In 
Mizener  v.  Bradley,  128  Cal.  340,  60  Pac.  028. 
It  would  serve  no  useful  purpose  to  repeat 
what  has  been  said  in  the  cases  cited. 

The  defendants  claim  title  to  the  property 
through  a  constable's  sale  under  an  execu- 
tion against  Andy  Ehdes  and  Ada  Eades,  his 
wife.  Issued  upon  a  Judgment  in  favor  of 
defendant  Trowbridge  against  said  Eades 
and  wife.  The  plaintiff  is  a  brother  of  Andy 
Kades,  and  claims  to  be  the  owner  of  the  cat- 
tle by  reason  of  a  sale  and  delivery  of  the 
cattle  prior  to  the  time  they  were  taken  by 
the  officer.  Defendants  claim  that  there  was 
no  immediate  delivery  and  actual  and  con- 
tinued change  of  possession,  that  there  was 
no  consideration  for  the  alleged  sale  to  plain- 
tiff, and  that  the  same  was  made  to  hinder, 
delay,  and  defraud  creditors.  There  was 
certainly  sufficient  evidence  offered  by  de- 
fendants to  entitle  the  Jury  to  pass  upon 
these  questions.  There  Is  evidence  tending 
to  show  that  Andy  Eades  went  to  Trinity 
Center,  some  250  miles,  in  order  to  make  tbe 
transfer  to  his  brother.  Plaintiff  claimed  to 
have  paid  Andy  Eades  ?280  for  the  cattle, 
bnt  his  explanation  as  to  where  he  got  the 
money,  why  he  bought  the  cattle,  and  his 
connection  with  the  matter  was  such  that 
the  Jury  had  the  right  to  pass  upon  his  evi- 
dence. And  so  of  the  testimony  of  Andy 
Eades.  His  attempt  to  account  for  the  ex- 
penditure of  the  $280,  his  reasons  for  making 
the  sale,  the  facts  as  to  what  was  done  by 
way  of  delivering  the  cattle,  the  place  where 
they  were,  and  all  acts  of  control  and  do- 
minion over  them,  were  matters  for  the  Jury 
to  consider  in  drawing  their  inference  as  to 
the  truth. 

Respondent,  in  his  brief,  particularly  desig- 
nates instruction  No.  14  as  I)eing  disregarded 
by  the  Jury.  This  instruction  was  given  at 
plaintiff's  request,  and  by  it  the  Jury  were 
Instructed  that  If  the  evidence  shows  that 
the  defendants  took  from  the  possession  of 
plaintiff  three  cows  particularly  described 
In  the  instruction,  and  that  said  cows  were 
not  sold  to  the  defendant  at  the  constable's 
sale,  and  that  plaintiff  was  at  the  time  of 
the  commencement  of  the  action  the  owner 
of  said  three  cows,  then  tbe  Jury  should  And 
for  plaintiff  as  to  said  three  cows.  The 
court,  by  the  instruction,  left  it  for  the  Jury 


to  determine  as  to  tbe  Identity  of  tiie  cows, 
the  taking  of  them  from  plaintiff,  and  as  to 
whether  or  not  the  plaintiff  was  the  owner. 
The  instruction  was  given  upon  the  theory 
tliat  the  Jury  had  the  right  to  pass  upon  all 
these  questions.  To  tell  the  Jury  that.  If 
they  believe  from  the  evidence  that  certain 
facts  exist,  they  should  find  a  certain  way. 
is  not  a  positive  Instruction  'to  find  a  certain 
way.  The  Jury  did  not  disregard  the  instruc- 
tions, unless  they  believed  from  the  evidence 
that  the  facts  and  circumstances  narrated 
therein  had  been  proven.  How  could  the 
Judge  say  what  the  Jury  believed  from  the 
evidence?  Why  did  he  by  the  instruction 
leave  the  Jury  to  find  the  facts,  if  in  his 
opinion  they  would  not  be  Justified  in  find- 
ing them,  except  one  way  only?  It  is  not 
necessary  to  analyze  nor  discuss  the  evidence 
as  to  the  cattle  described  in  the  Instruction. 
It  is  sufficient  to  say  that  in  any  case,  where 
the  court  by  an  instruction  to  the  Jury  leaves 
the  Jury  a  free  agent  to  find  a  fact  one  way 
or  the  other,  the  Jury  do  not  palpably  disre- 
gard the  instruction  of  the  court,  within  the 
meaning  of  section  662,  by  doing  the  very 
thing  the  court  permitted  them  to  do  by  the 
instruction.  By  what  has  been  said  we  do 
not  mean  to  Intimate  any  opinion  as  to  the 
evidence,  or  of  its  sufficiency  to  support  the 
verdict,  if  it  should  be  attacked  In  a  manner 
authorized  by  law.  The  Judgment,  evident- 
ly, has  not  been  entered  upon  the  verdict,  be- 
cause that  was  vacated.  The  effect  of  this 
decision  is  to  leave  the  verdict  as  it  came 
from  the  Jury.  Upon  this  verdict  defend- 
ants are  entitled  to  have  Judgment  entered. 
The  plaintiff  may  have  a  bill  of  exceptions 
settled,  and  appeal  from  the  Judgment  by 
proceeding  as  the  statute  requires. 

Respondent  claims  that  the  appeal  should 
be  dismissed,  because  It  is  from  the  order 
vacating  and  setting  aside  the  verdict,  and 
that  no  appeal  lies  from  such  order.  The 
claim  is  that  the  appeal  should  have  been 
from  the  order  granting  a  new  trial.  There 
was  no  order  which  by  its  express  terms 
granted  a  new  trial,  but  the  effect  of  the 
order  setting  aside  the  verdict  was  to  grant 
a  new  trial.  The  court  and  the  parties  all 
so  understood  it  The  order,  subsequently 
made,  setting  the  case  down  for  retrial  on 
April  SOth,  was  made  on  the  theory  that  a 
new  trial  had  been  granted.  If  the  effect 
of  the  order  setting  aside  the  verdict  was 
not  to  grant  a  new  trial,  it  would  leave  a 
strange  condition  of  affairs.  No  Judgment 
could  be  entered,  because  there  would  be 
no  verdict  No  further  trial  could  take  place, 
because  the  court  in  words  had  not  said  so. 
No  appeal  could  be  taken  from  the  order  as 
made,  because  not  appealable;  none  could 
be  taken  from  the  order  granting  a  new  trial, 
because  no  such  order  was  made  in  terms; 
no  appeal  could  be  taken  from  the  Judgment, 
because  no  Judgment  could  be  entered.  The 
parties  would  be  tied  up  in  court  where 
neither  of  them  could  proceed.    The  absurd- 
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<  ity  of  snch  a  condition  1b  an  answer  to  re- 

apondent'a  contention.     If  the  effect  of  the 
E  order  was  to  grant  a  new  trial,  the  effect  of 

r  the  appeal  is  to  bring  up  for  reylew  the  or- 

der granting  the  new  trial.     In   Irwin  t. 
Tk>wne,  43  Cal.  23,  it  was  held  that  the  ef- 
[  feet  of  an  order  of  this  court,  simply  revers- 

:  Ing  the  order  of  the  court  below  denying  a 

motion  for  a  new  trial,  was  to  grant  a  new 
trial  as  effectually  as  U  the  court  below  had 
In  words  made  the  order  granting  a  new 
trial. 
It  is  advised  that  the  order  be  reversed. 

We  concur:    CHIPMAN,  C;  GKA.Y,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  is  reversed: 
HEXSHAW,  J.;  LORIGAN,  J.;  McFAR- 
liAND,  J. 


M3  CaL  14 

GAT  T.  TORRANCE,  Judge.     (L.  A.  1,674.) 

(Supreme  Court  of  California.    April  12,  1004.) 

APPEAL— BILI,    or    EXCEPTIONS— AMENDMENT— 
PRESENTATION  TO  JUDGE. 

1.  On  mandamus  by  plaintiff  in  a  suit  for  di- 
vorce to  compel  a  judge  to  settle  a  bill  of  ex- 
ceptions, defendant  in  erudi  divorce  suit  will  not 
be  allowed  to  intervene  by  petition  setting  up 
special  reasons  for  refusal  to  settle  the  bill. 

2.  Code  Civ.  Proc.  §  650,  provides  tliat,  if 
amendments  are  served  to  a  proposed  bill  of  ex- 
ceptions, tlie  moving  party,  if  unwilling  to  adopt 
them,  may  present  tnem  to  the  judge  for  set- 
tlement within  10  days  after  service,  after  S 
days'  notice,  or  may,  without  notice,  deliver 
them  to  the  clerk  for  the  judge,  and  Uiat,  if  the 
amendments  are  allowed,  the  bill  and  amend- 
ments may  be  presented  without  notice.  A 
large  number  of  amendments  to  a  bill  were  pro- 
posed, and,  on  the  tenth  day  after  they  had 
been  snbmitted,  the  attorneys  of  the  parties  met 
by  appointment,  and  many  of  the  amendments 
were  agreed  to,  and  the  conference  adjourned 
for  the  purpose  of  reaching  a  conclusion  as  to 
the  remiJnlng  amendments.  Thereafter  the  par- 
ties failed  to  agree  as  to  the  allowance  of  the 
amendments,  sind  the  moving  party  handed  the 
bill  to  the  clerk,  with  an  accompanying  state- 
ment that  all  the  amendments  were  accepted. 
Held,  that  adjourning  the  conference  as  to  the 
allowance  of  a  part  of  the  amendments  to  a 
time  after  the  expiration  of  the  10  ,days  was 
eqaivalent  to  an  understanding  that  they  would 
be  allowed,  except  as  modified  by  consent,  so 
that  presentation  to  the  jndge  within  10  days 
was  not  necessary. 

In  Banc.  Petition  for  writ  of  mandate  by 
Ijucile  D.  Oay  against  E.  S.  Torrance,  as 
Judge  of  the  superior  court  of  the  county  of 
San  Diego,  to  compel  respondent  to  settle 
and  certify  a  bill  of  exceptions.  Writ  al- 
lowed. 

Victor  B.  Shaw  and  Valentine  A  Newby, 
for  petitioner.  Hunsaker  &  Britt,  for  re- 
siwndent. 

BEATTT,  C.  The  respondent,  as  judge  of 
tbe  superior  court,  rendered  a  Judgment 
against  the  petitioner  in  an  action  for  dl- 
-vorce  in  which  she  was  the  plaintiff.  In  due 
time  she  proposed  a  bill  of  exceptions  to  be 


nsed  in  support  of  her  motion  for  a  new  trial 
On  the  18th  of  February,  1004,  and  within 
the  time  allowed  by  order  of  the  court,  the 
defendant  In  the  action  served  417  proposed 
amendments  to  tbe  proposed  bill.  Tbe  28tb 
of  February  falling  on  Sunday,  the  time  al- 
lowed plaintiff  for  presentation  of  her  pro- 
posed bill  and  the  proposed  amendments  to 
the  clerk  for  the  Judge  (Code  Civ.  Proc.  i 
650)  did  not  expire  until  the  close  of  the  20th, 
On  that  day  the  attorneys  for  the  respective 
parties  met  by  api)ointment  for  the  purpose 
of  considering  the  said  proposed  amendments, 
with  the  view  of  facilitating  the  settlement 
of  the  bin.  At  this  meeting  a  large  number 
of  the  proposed  amendments  were  consented 
to  by  plaintiff's  attorney,  and  a  smaller  num- 
ber objected  to  or  left  In  suspense.  For  the 
purpose  of  reaching  a  conclusion  as  to  the 
withdrawal  or  modification  of  these  last,  tbe 
conference  was  adjourned;  and  on  the  3d 
of  March,  no  agreement  having  been  reached 
as  to  a  small  number  of  the  proposed  amend- 
ments, plaintiff's  attorney  served  on  defend- 
ant's attorney  a  notice  as  follows:  "You  are 
hereby  notified  that  the  plaintiff  adopts  and 
accepts  the  following  amendments  to  plaln- 
tlfTs  proposed  bill  of  exceptions,  to  wit: 
Those  numbered  as  follows:  1,  2,  4,  5,  8, 
etc.  [380  numbers].  Many  of  the  proposed 
amendments,  the  numbers  of  which  are  omit- 
ted from  the  above  list  I  am  satisfied  we  can 
agree  upon,  as  some  of  them  need  correction." 
Upon  the  same  day,  March  3d,  the  attorneys 
of  the  respective  parties  resumed  the  con- 
sideration of  the  remaining  amendments, 
with  the  result  that  plaintiff's  attorney  failed 
to  express  his  consent  to  the  allowance  of 
about  27  of  them,  and  on  his  copy  left  stand- 
ing the  words  "No"  and  "Disallowed"  as 
written  in  the  margin  opposite  to  some  of 
said  amendments.  On  the  7th  of  March 
plaintiff's  attorney  handed  to  the  clerk  the 
paper  containing  the  proposed  amendments, 
with  the  request  that  he  deliver  them,  to- 
gether with  the  proposed  bill,  to  the  judge 
for  settlement.  Attached  to  said  proposed 
amendments  was  a  statement,  dated  March 
7,  1004,  to  the  rfTect  that  the  plaintiff  al- 
lowed all  of  the  said  amendments.  The  next 
morning,  March  8th,  plaintifTs  attorney 
stated  to  the  Judge,  in  open  court,  that,  in 
his  absence,  he  had  on  the  day  before  left 
with  the  clerk  tbe  proposed  amendments  to 
the  proposed  bill  in  the  case  of  Lucile  D.  Gay 
▼.  John  H.  Gay;  that  through  oversight  and 
excusable  neglect,  he  had  failed  to  present 
them  in  time,  but  that  he  had  adopted  all 
the  amendments  as  shown  by  a  statement 
thereto  attached;  and  he  then  asked  the 
Judge  to  settle  the  bill,  so  that  U  might  be 
engrossed.  On  the  afternoon  of  the  same 
day  the  clerk  delivered  the  papers  to  the 
judge,  who  thereupon  appointed  the  18th  day 
of  March  as  the  time  for  settling  the  bill, 
and  required  notice  of  the  order  to  be  served 
on  the  defendant  On  the  day  so  appointed, 
the  parties  appeared  before  the  Judge,  and 
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the  defendant's  attornej-s  objected  to  any 
settlement  of  tbe  bill  upon  the  ground, 
among  others,  that  the  bill  and  amendments 
had  not  been  presented  for  settlement  within 
the  time  allowed  by  law.  All  the  facts  above 
recited,  and  others  which  we  deem  imma- 
terial, were  shown  to  the  judge  at  this  time, 
and  plaintiff's  attorneys  expressly  disclaimed 
any  purpose  of  applying  for  relief  under  sec- 
tion 473  of  the  Code  of  Civil  Procedure; 
their  sole  contention  being  that  they  had  a 
legal  right  to  the  settlement  of  the  bill  be- 
cause their  failure  to  present  tlie  bill  and 
amendments  to  the  Judge  for  settlement 
within  10  days  after  service  of  the  amend- 
ments, and  upon  5  days'  notice  to  defendant, 
or  to  deliver  them  to  the  clerk  for  the  judge 
within  that  time,  must  be  deemed  or  treated 
as  equivalent,  in  law,  to  an  acceptance  of  all 
the  amendments.  In  which  case  the  only  limi- 
tation of  time  for  presentation  of  the  papers 
Is  a  reasonable  time.  Code  Civ.  Proc.  S  650; 
Pendergrnss  v.  Cross,  73  Cal.  475,  15  Pac.  63. 

The  judge  sustained  defendant's  objection, 
and  refused  to  settle  the  bill,  whereupon  the 
plaintiff  (petitioner  herein)  gave  notice  of  this 
motion  for  a  peremptory  writ  of  mandate, 
requiring  the  respondent  to  settle  and  cer- 
tify the  bill,  to  be  used  In  support  of  her 
motion— still  pending— for  a  new  trial.  Pre- 
liminary to  the  hearing  of  the  motion,  John 
H.  Gay,  the  defendant  in  the  divorce  case, 
asked  leave  to  intervene  by  demurrer  to  the 
petition,  and  by  answer  setting  up  facts  ad- 
ditional to  those  alleged  by  respondent  as 
the  grounds  of  his  refusal  to  settle  the  bill. 
This  application  to  intervene  was  denied 
upon  the  ground  that  it  was  not  necessary 
for  the  protection  of  the  defendant's  rights, 
and  because  of  the  inconvenience  of  a  prac- 
tice requiring  this  court  to  give  up  its  time 
to  the  trial  of  Issues  of  fact  not  essential  to 
the  disposition  of  the  motions  and  proceed- 
ings properly  before  us.  The  defendant  In 
tlie  divorce  suit,  not  being  a  party  to  this 
proceeding,  is  not  precluded  from  stating  any 
special  objections  he  may  have  to  the  settle- 
ment of  ttte  bill  when  the  matter  Is  taken  up 
by  the  respondent  in  obedience  to  our  writ. 
He  will  then  be  in  precisely  the  same  po- 
sition in  which  be  was  on  the  day  originally 
appointed  for  the  settlement,  and  can  have 
all  his  special  objections,  together  with  such 
evidence  as  he  may  offer  in  their  support,  in- 
corporated in  a  bill  of  exceptions  according 
to  the  usual  practice  in  such  cases,  which 
will  bring  the  whole  matter  before  us  for 
review  when  we  come  to  consider  tlie  appeal. 

Upon  the  admitted  facts  of  the  case,  as 
gathered  from  the  petition  and  the  answer  of 
the  respondent,  we  think  the  writ  should  is- 
sue as  pra.ved.  When  amendments  to  a 
))roposed  bill  of  exceptions  are  served,  the 
moving  party  has  three  courses  open  to  him: 
If  he  is  unwilling  to  adopt  the  proposed 
amendments,  he  may  present  them  with  tbe 
bill  to  the  Judge  for  settlement  within  10 


days  after  service,  and  upon  6  days'  notice 
to  the  opposite  party,  or  without  notice,  he 
may  deliver  them  to  the  clerk  for  the  judge, 
who,  upon  receiving  tbem  from  the  clerk, 
will  designate  a  time  for  the  settlement,  and 
cause  notice  thereof  to  be  given  to  the  par- 
ties. If  the  amendments  are  allowed,  the 
bill  and  amendments  may  be  presented  to  tbe 
Judge  or  referee,  without  notice,  within  a 
reasonable  time.  Code  Civ.  Proc.  J  650; 
Pendergrass  v.  Cross,  73  Cal.  475,  15  Pac. 
63;  Black  v.  Hllliker,  130  Cal.  190,  62  Pac. 
481;  Houghton  v.  Superior  Court,  128  Cal. 
352,  60  Pac.  972.  In  this  case,  if  It  can  be 
said,  in  view  of  the  facts  stated,  that  the 
plaintiff  allowed  all  the  amendments  sub- 
stantially in  conformity  with  the  intention 
of  the  statute,  she  certainly  presented  the 
bill  and  amendments  to  the  judge  within  a 
reasonable  time.  Except  for  the  voluntary 
participation  of  defendant's  attorney  In  tbe 
attempt  to  agree  upon  the  amendments  on 
the  29th  of  February,  plaintiff  might  and 
no  doubt  would  then  have  delivered  the  pa- 
pers to  the  clerk  for  the  judge.  Having 
nearly  reached  an  agreement  at  that  time, 
the  adjournment  of  the  conference  to  the 
3d  of  March,  for  tbe  purpose  of  agreeing.  If 
possible,  upon  the  few  remaining  amend- 
ments, must  be  regarded  as  equivalent  to  a 
tacit  understanding  that  they,  too,  would 
be  allowed,  except  in  so  far  as  the  defend- 
ant might  consent  to  withdraw  or  modify 
them.  For  this  adjournment  necessarily  In- 
volved the  relinquishment  by  plaintiff  of  her 
right,  under  the  statute,  to  demand  of  tbe 
Judge  any  consideration  of  her  objections 
to  the  amendments.  She  was  placed  in  the 
position  of  being  compelled  to  allow  them,  or 
abandon  her  effort  to  obtain  a  settlement  of 
the  bill.  All  the  circumstances  showed,  and 
It  was  plain  to  the  defendant,  that  she  had 
no  intention  of  abandoning  the  proceeding; 
and,  his  attorneys  having  consented  to  a 
course  of  action  which  compelled  her  to  allow 
the  remaining  amendments,  if  they  refused 
to  withdraw  or  modify  them  he  cannot  now 
take  the  position  that  she  could  not  bring 
herself  within  the  rule  of  the  cases  above 
cited,  by  allowing,  after  the  lapse  of  the 
statutory  10  days,  amendments  which  she 
had  theretofore  been  endeavoring  to  induce 
him  to  withdraw  or  modify.  And  for  the 
same  reason  (the  pendency  of  the  negotia- 
tion looking  to  this  end)  It  la  clear  that  tbe 
delay  of  4  or  5  days  after  the  3d  of  March 
in  presenting  tbe  papers  to  tbe  Judge,  with 
notice  of  the  acceptance  of  the  amendments, 
was  not  an  unreasonable  delay.  It  did  not 
materially  protract  the  proceeding,  and  was 
justified  by  the  apparent  failure  of  defend- 
ant to  give  notice  of  his  refusal  to  resume 
the  effort  to  agree  upon  the  amendments 
that  had  been  left  In  suspense.  These  and 
other  circumstances  distinguish  the  case 
broadly  from  the  case  of  Whipple  v.  Hop- 
kins^ 119  Cal.  351,  51  Pac.  535,  which  is  cited 


Uigitized  by  Vj 


oogle 


Cal.) 


GREEN  V.  LOS  ANGELES  TERMINAL  RT.  CO. 


719 


by  respondent  as  sustaining  bis  refusal  to 
settle  the  bill. 

It  Is  ordered  that  a  peremptory  writ  of 
mandate  issue  as  prayed. 

We  concur:  ANGELLOTTL  J.;  VAN 
DYKE.  J.;  SHAW,  J.;  LORIGAN,  J.;  HEX- 
SHAW,  J. 


143  Cal.  31 

GREEN  T.  LOS  ANGELES  TERMINAL  KT. 
CO.     (L.  A.  1,0C5.) 

<Supreme  Court  of  California.    March  21,  1903.) 

KAILBOADS  —  CROSSING  INJURIES— NBOUOENCB 
—  CONTBIBUTOBY  NEGLIGENCE  —  LAST  CLBAB 
CHANCE  —  DUTIES  OF  ENOINEEB— DUTIES  OF 
FEBSON  INJURED. 

1.  A  woman  of  mature  age,  in  full  possession 
of  her  faculties,  approached  defendant's  track 
on  foot  by  daylight  at  a  point  from  which  it  was 
plainly  visible  for  a  distance  of  800  feet  to  the 
eastward,  beyond  which  it  made  a  curve.  When 
30  feet  from  the  track,  she  looked  towards  the 
east,  and  immediately  advanced  along  a  path 
which  crossed  the  track  at  an  angle  of  30  de- 
grees. She  did  not  again  look  up,  and  when  in 
the  act  of  stepping  on  the  track,  was  struck  by 
a.  locomotive  approaching  from  the  east,  and 
which  she  had  probably  not  seen  before,  as  it 
had  not,  at  the  time  she  looked,  rounded  the 
curve.  Held,  that  she  was  guilty  of  contribu- 
tory negligence  in  law. 

2.  Where  there  is  no  law  or  ordinance  restrict- 
ing the  speed  of  trains  to  any  particular  rate, 
a  reasonably  careful  person  in  crossing  a  track 
should  guard  himself  from  the  consequences  of  a 
train's  running  at  an  excessive  speed  by  look- 
ing, when  about  to  pass  from  a  position  of  safe- 
ty to  a  position  of  danger. 

3.  One  may  recover  damages  for  an  injui? 
caused  by  negligence  notwithstanding  the  negli- 
gence of  the  person  injured  exposed  him  to  the 
risk  of  injury,  where  such  injury  was  more  im- 
mediately caused  by  the  omission  of  the  wrong- 
doer, after  becoming  aware  of  the  danger  of 
the  person  injured,  to  use  ordinary  care  for  the 
purpose  of  avoiding  injury. 

4.  The  doctrine  of  last  clear  chance  applies 
in  cases  where  defendant,  knowing  of  plaintiff's 
danger,  and  that  he  cannot  extricate  himself 
from  it,  fails  to  do  something  which  it  is  in  his 
power  to  do  to  avoid  the  injury,  but  has  no  ap- 
plication to  a  case  where  both  parties  are  guilty 
of  concurrent  acts  of  negligence,  each  of  which, 
at  the  very  time  when  the  accident  occurs, 
contributes  to  it. 

5.  A  locomotive  engineer  has  the  right  to  as- 
sume that  one  approaching  a  crossing  has  taken 
the  precautions  which  the  law  requires  him  to 
take  to  insure  his  own  safety,  and  that  he  is 
aware  of  the  situation,  and  will  remain  in  a 
place  of  safety,  and  the  mere  fact  that  he  gives 
no  evidouce  of  a  knowledge  of  the  approach  of 
the  train  does  not  indicate  to  the  engineer  that 
he  is  about  to  pass  in  front  of  it. 

C.  One  approaching  a  railroad  track  is  not  in 
a  position  of  peril,  so  as  to  charge  the  engineer 
of  an  approaching  train  with  notice  thereof,  and 
with  the  duty  of  using  every  exertion  to  avoid 
{Djuring  him.  until  he  steps  ui>on  the  track. 

7.  Where,  immediately  after  a  person  ap- 
proacliiu!;  a  railroad  track  stepped  upon  the 
trai'k,  the  engineer  did  all  in  his  power  to  avert 
the  flocid"nt.  blowing  the  whistle,  applying  the 
air  brakes,  and  reversing  the  engine,  but  with- 
out avail,  he  did  all  that  the  law  required  of 
bim. 

Beatty,  C.  J.,  and  Van  Dyke,  J.,  dissenting. 


f  E.  See  Railroads,  vol.  11.  Cent  Dig.  i  1016. 


In  Banc  Appeal  from  Superior  Court; 
Los  Angeles  County;  M.  T.  Allen,  Judge. 

Action  by  Joseph  Green  against  the  Los 
Angeles  Terminal  Railway  Company.  From 
a  judgment  in  department  (CO  Pac.  694)  af- 
firming a  Judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals. 
Reversed. 

Goodrich  &  McCutehen  and  Gibson,  Thom- 
as &  Halsted,  for  appellant.  R.  A.  Ling  and 
Edwin  A.  Meserre,  for  respondent 

BEATTY,  C.  J.  The  plaintiff  recovered  a 
judgment  for  $5,000  as  damages  for  the  death 
of  his  wife,  caused,  as  he  alleges,  by  the  neg- 
ligence of  defendant's  empIoy<5s  in  the  opera- 
tion of  a  locomotive  and  train  of  cars  within 
the  corporate  limits  of  the  city  of  Los  An- 
geles. The  case  was  tried  by  the  court  with- 
out a  Jury,  and  the  appeal  Is  from  the  Judg- 
ment and  from  an  order  denying  a  new  trial. 

The  evidence,  thongh  sharply  conflicting, 
is  sufficient  to  support  the  findings  of  the 
superior  court  that  the  train,  considering  the 
locality,  was  moving  at  the  time  of  the  ac- 
cident at  an  excessively  high  and  dangerous 
rate  of  speed  (between  25  and  30  miles  an 
hour),  upon  a  descending  grade,  without 
stean,  making  but  little  noise,  and  without 
giving  any  of  the  statutory  and  customary 
signals  by  sounding  its  whistle  or  ringing 
its  bell.  But  neither  the  evidence  nor  the 
specific  findings  of  the  court  sustain  the  more 
general  finding  to  the  effect  that  plaintifTs 
wife,  in  approaching  the  track  of  defendant 
at  the  place  where  she  was  killed,  "used  or- 
dinary care,  and  did  that  which  an  ordinary 
prudent  person  would  have  done  under  the 
circumstances,  and  did  not  by  her  own  care- 
lessness or  negligence  in  any  wise  contribute 
to  said  accident  or  Injury."  The  deceased 
was  a  woman  of  mature  age,  in  good  health, 
and  in  full  possession  of  all  her  faculties. 
She  approached  the  track  of  defendant  on 
foot,  and  by  daylight,  at  a  point  from  which 
it  was  plainly  visible  to  a  distance  of  800 
feet  to  the  eastward,  beyond  which  It  made 
a  curve  to  the  north.  When  30  feet  distant 
from  the  track,  she  was  seen  to  look  towards 
the  east,  and  then  Immediately  advance 
along  a  path  which  crossed  the  track  at  an 
angle  of  30  degrees.  As  the  track  extended 
nearly  east  and  west,  and  her  course  was 
from  southeast  to  northwest,  this  caused  her 
face  to  be  turned  partly  away  from  the  train, 
which  was  approaching  from  the  east  It  Is 
to  be  inferred  that  when  she  looked  towards 
the  east  from  the  point  30  feet  distant  from 
the  track  the  train  had  not  rounded  the 
curve,  and  was  out  of  view;  for  she  ad- 
vanced slowly  along  the  path,  without  again 
looking  up,  and  when  in  the  act  of  stepping 
on  the  track  was  struck  by  the  locomotive 
and  killed. 

Under  these  circumstances  it  is  clear.  In 
view  of  numerous  decisions  of  this  court, 
and  of  the  great  weight  of  authority  else- 
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where,  that  she  cannot  be  acquitted  of  culpa- 
ble negligence  directly  contributing  to  the 
fatal  result  While  It  Is  true  that  negligence 
l8  ordlnarUy  a  question  of  fact,  it  is  in  some 
cases  a  conclusion  of  law.  In  the  case  of 
Herbert  v.  Southern  Pacific  Co.,  121  Cal.  230, 
63  Pac.  651,  Justice  Temple,  delivering  the 
opinion  of  the  court,  after  laying  down  the 
general  rule,  stated  the  exception  as  follows: 
"But  cases  arising  from  injuries  suffered  at 
railroad  crossings  have  been  so  numerous, 
and  upon  certain  points  there  has  been  such 
absolute  accord,  that  what  will  constitute  or- 
dinary care  in  such  a  case  has  been  pre- 
cisely defined,  and,  if  any  element  is  want- 
ing, the  courts  will  hold,  as  matter  of  law, 
that  the  plaintiff  has  been  guilty  of  negli- 
gence. And  when  Injury  results  which  might 
have  been  avoided  by  the  use  of  proper  care, 
the  plaintiff  cannot  recover,  although  the  de- 
fendant has  also  been  guilty  of  negligence. 
In  this  special,  case  the  amount  of  care,  as 
well  as  the  nature  of  It,  has  been  settled." 
To  illustrate  this  view,  he  proceeds  as  fol- 
lows: "The  railroad  track  of  a  steam  rail- 
way must  itself  be  regarded  as  a  sign  of 
danger,  and  one  intending  to  cross  must  avail 
himself  of  every  opjwrtunlty  to  look  and 
listen  for  approaching  trains.  What  he  must 
do  In  such  a  case  must  depend  upon  circum- 
stances. If  the  view  of  the  track  Is  ob- 
structed, he  should  take  greater  pains  to  lis- 
ten. If,  taking  these  precautions,  he  would 
have  seen  or  heard  the  approaching  train, 
the  very  fact  of  injury  will  raise  a  presump- 
tion that  he  did  not  take  the  required  pre- 
caution." The  language  here  quoted  from 
one  of  our  own  decisions  is  strictly  applicable 
to  the  present  case.  If  plaintiff's  wife  had 
taken  the  precaution  to  look,  and  had  availed 
herself  of  every  opportunity  she  had  to  look 
for  the  approaching  train,  she  need  not  have 
been  Injured,  and  we  are  not  obliged  to  re- 
sort to  any  presumption  to  establish  her  fail- 
ure to  take  the  required  precaution,  for  the 
evidence  and  the  findings  show  that,  after 
looking  along  the  track  toward  the  east  once 
when  she  was  30  feet  distant  therefrom,  she 
did  not  look  again,  but,  turning  her  face  in 
an  opposite  direction,  walked  so  slowly  that 
the  train  coming  from  a  point  beyond  her 
view  at  the  time  she  looked  could  travel  over 
800  feet  while  she  was  covering  the  30  feet 
between  her  point  of  observation  and  the 
nearest  rail  of  the  track.  The  only  answer 
of  the  respondent  to  the  claim  that  this  was 
negligence  per  se  Is  that  the  precaution  she 
took  would  have  been  entirely  sufiScient  If 
the  train  had  not  been  running  at  a  reckless 
rate  of  speed,  and  that  she  had  a  right  to  as- 
sume that  it  would  only  move  at  a  lawful 
and  proper  rate.  But  this  argument  also  Is 
answered  by  the  Herbert  Case,  where  Judge 
Temple,  commenting  on  a  similar  contention, 
says:  "The  defense  of  contributory  negli- 
gence Implies  that  defendant  may  have  been 
guilty  of  such  negligence  as  would  Justify  a 
recovery  by  plaintiff  if  he  were  not  also  In 


default"  There  Is,  In  other  words,  no  oe- 
caslon  for  the  application  of  the  rule  as  to 
contributory  negligence,  except  in  cases 
where  it  is  shown  or  assumed  that  the  de- 
fendant has  been  guilty  of  actionable  negli- 
gence. When  such  negligence  is  not  shown, 
he  is  for  that  reason  alone  free  from  any  lia- 
bility, and  only  when  it  is  shown  has  he  any 
occasion  to  exonerate  himself  by  proof  of 
contributory  negligence  on  the  part  of  the 
plaintiff.  It  Is  no  excuse,  therefore,  for 
plaintiff's  wife  that  the  train  was  running 
faster  than  was  proper  at  that  point  There 
was  no  law  or  ordinance  restricting  its  speed 
to  any  particular  rate,  and  if,  as  the  trial 
Judge  concluded,  the  speed  was,  under  the 
circumstances,  excessive,  a  reasonably  care- 
ful person  would  have  guarded  himself  from 
the  consequences  of  such  negligence  by  the 
easy  and  simple  precaution  of  looking  when 
about  to  pass  from  a  position  of  safety  to  a 
position  of  danger.  A  person  on  foot,  in  pos- 
session of  all  his  faculties,  and  In  complete 
control  of  bis  own  movements,  stepping  on  a 
railroad  track  immediately  in  front  of  a 
train  which  has  been  moving  800  feet  at  a 
speed  of  less  than  30  miles  an  hour,  in  full 
view,  is  clearly  guilty  of  negligence.  Upon 
this  point  the  case  of  Holmes  v.  S.  P.  Co., 
07  Cal.  167,  31  Pac.  835,  is  conclusive  au- 
thority. There  it  was  said:  "A  railroad 
track  upon  which  trahas  are  constantly  run 
is  itself  a  warning  to  any  person  who  has 
reached  years  of  discretion,  and  who  is  pos- 
sessed of  ordinary  intelligence,  that  it  is  not 
safe  to  walk  upon  it  or  near  enough  to  It  to 
be  struck  by  a  passing  train,  without  the  ex- 
ercise of  constant  vigilance  in  order  to  be 
made  aware  of  the  approach  of  a  locomotive, 
and  thus  be  enabled  to  avoid  receiving  in- 
Jury;  and  the  failure  of  such  person,  so  situ- 
ated with  reference  to  the  railroad  track,  to 
exercise  such  care  and  watchfulness,  and  to 
make  use  of  all  his  senses  in  order  to  avoid 
the  danger  Incident  to  such  a  situation,  is 
negligence  per  se."  This  statement  of  the 
doctrine  of  negligence  per  se,  made  10  years 
ago,  was  based  upon  several  decisions  of  this 
and  other  courts  cited  in  the  opinion  of  Jus- 
tice De  Haven,  and  the  rule  has  been  applied 
in  a  number  of  more  recent  cases  decided 
here.  See  Herbert  v.  So.  Pac.  Co.,  121  CaL 
227,  53  Pac.  651;  Bailey  ▼.  Market  Street 
C.  By.,  110  Cal.  329,  42  Pac.  &14;  Le«  v. 
Market  St  O.  By.  Co.,  135  Cal.  285.  67  Pac 
765;  Green  v.  So.  Cal.  By.  Co.  (Cal.)  70  Pac 
926;  Warren  t.  So.  Cal.  By.  Co.,  Id.,  and 
cases  cited. 

In  other  Jurisdictions  the  same  doctrine 
has  been  frequently  applied  in  cases  close- 
ly resembling  the  present  These  decisions 
have  been  cited  in  the  briefs  of  counsel, 
and  It  is  unnecessary  to  repeat  the  citations 
here,  but  we  will  quote  the  language  used 
by  the  Judges  in  one  or  two  instances  In 
discussing  a  state  of  facts  substantially  the 
same  as  those  which  we  have  before  us. 
Commenting  upon  a  case  In  which  the  iur 
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jored  party  liad  looked  for  an  approaching 
train  wlien  some  distance  from  the  track, 
and  had  tlien  driven  on  without  again  look- 
ing, the  Snpreme  Court  of  New  Jersey  says: 
"If  risk  is  inherent  In  a  continuing  state 
of  things,  the  duty  to  exercise  reasonable 
care  is  a  continuing  obligation.  This  at  least 
must  be  true  that  a  man  is  negligent  who 
attempts  to  drive  across  a  railroad  line  aft- 
er listening  and  looking  only  once  toward  a 
quarter  from  which  a  train  may  approach, 
if  these  acts  of  attention  and  observation 
are  performed  when  the  observer  is  so  far 
from  the  crossing  that,  before  he  will  reach 
it,  a  train  coming  from  that  quarter,  and 
open  to  hia  further  attention  and  observation, 
has  time  to  advance  so  as  to  endanger  him." 
After  citing  several  decisions  to  the  same 
effect,  the  court  proceeds:  "These  opinions 
show  that  persons  who  cross  railroad  tracks 
either  on  foot  or  in  vehicles  are  strictly  held 
to  the  duty  of  careful  observation  and  at- 
tention. In  each  of  these  cases  the  plain- 
tiff was  injured  notwithstanding  some  care 
on  his  part.  In  each  case  a  Judgment  of  non- 
suit was  sustained.  In  each  case  the  defect 
In  plaintiff's  cause  of  action  was  the  same. 
The  defect  was  that,  though  he  exercised  care 
at  first,  he  did  not  continue  to  be  careful, 
bat  became  Inattentive  to  his  surroundings 
before  he  reached  a  place  of  safety."  Winter 
V.  New  York  R.  R.  Co.,  66  N.  J.  Law,  677,  60 
AU.  33».  In  Georgia  Ry.  Co.  v.  Forshee,  27 
South.  1010,  the  Supreme  Court  of  Alabama 
aays:  "It  Is  equally  clear,  on  principle  and 
anttaority,  that  this  duty  must  be  performed 
at  Buch  time  and  place  with  reference  to 
the  particular  situation  In  each  case  as  will 
enable  the  traveler  to  accomplish  the  purpose 
the  law  has  in  view  in  Its  imposition  upon 
him.  He  most  stop  so  near  to  the  track, 
and  his  survey  by  sight  and  sound  must 
so  Immediately  precede  his  effort  to  cross 
oT^  it,  as  to  preclude  the  Injection  of  an 
element  of  danger  from  approaching  trains 
into  the  situation  between  the  time  he  stop- 
ped, looked,  and  listened  and  his  attempt  to 
proceed  across  the  track.  If  he  stops  so  far 
from  the  railway  as  that  a  train  which 
could  not  be  seen  from  that  point  could  and 
does  reach  the  crossing  by  the  time  he  has 
traversed  the  intervening  distance  and  got- 
ten on  the  track,  he  negligently  contributes 
to  the  resulting  collision  and  Injury;  and 
the  same  is  true  If,  though  he  stop  at  the 
track,  be  lingers  there  after  looking  and 
listening,  and  delays  crossing  until  a  train 
not  In  sight  or  hearing  when  he  stopped, 
looked,  and  listened  has  come  meantime  upon 
the  scene,  and  collides  with  him  when  be  does 
attempt  to  cross."  The  Court  of  Appeals  of 
New  York,  speaking  of  the  duty  of  a  per- 
son about  to  cross  a  railroad  track,  says: 
"To  be  sure,  the  statute  requires  a  railroad 
company  to  give  specified  warnings,  but  it 
neither  takes  away  a  man's  senses  nor  ex- 
cuses him  from  using  them.  The  danger 
may   be  there.    The  precaution  la   simple. 

wp.—ta 


To  stop  to  pause  is  certainly  safe.  His  time 
to  do  so  is  before  he  puts  himself  in  the 
very  road  of  casualty."  Wilds  v.  Ry.  Co., 
24  N.  Y.  430.  The  Supreme  Court  of  Minne- 
sota says:  "We  are  unable  to  find  in  the 
record  any  excuse  for  the  intestate's  disre- 
gard of  his  obvious  duty  to  himself  to  use 
his  eyesight  at  the  time  when  he  could  easily 
have  discovered  the  danger  of  collision,  which 
was  up  to  the  very  moment  be  stepped  upon 
the  main  track.  Until  then  he  bad  full  con- 
trol of  his  movements.  He  could,  by  the 
slightest  move  of  his  bead  towards  the  east, 
have  discovered  his  hazard,  and  by  the 
Blighest  check  of  his  movements  have  avoid- 
ed the  same."  Olson  v.  Northern  Pac.  R. 
R.  Co.,  84  Minn.  258,  87  N.  W.  843. 

In  all  of  the  cases  from  wbich  the  forego- 
ing quotations  have  been  made,  and  In  many 
others  cited  in  the  briefs,  the  negligence 
charged  against  the  defendant,  and  proved 
or  assumed  for  the  purpose  of  the  decision, 
was  excessive  speed  in  tlie  movement  of 
trains,  or  omission  of  customary  signals  by 
sounding  the  whistle  or  ringing  the  bell— the 
same  character  of  negligence,  that  is  to  say, 
which  plaintiff  contends  excused  his  wife 
from  looking  a  second  time  for  the  approach 
of  the  train.  They  therefore  sustain  both 
propositions  laid  down  by  Justice  Temple  in 
tbe  H  >rbert  Case  as  stated  above,  and,  In 
tbe  absence  of  more  direct  authority  to  be 
found  in  our  own  decisions,  would  warrant 
us  in  holding,  if  the  question  were  a  new 
one,  that  a  person  who  with  his  eyes  open 
steps  upon  a  railroad  track  immediately  in 
front  of  a  moving  train  visible  from  a  point 
800  feet  distant  from  the  point  of  collision 
Is  necessarily,  and  as  matter  of  law,  guilty 
of  contributory  negligence. 

But  this  case  presents  another  feature  In- 
volving other  questions  material  to  Its  de- 
termination. The  trial  court  found,  among 
other  things:  "That  said  train  was  con- 
trolled and  stopped  by  air  brakes  operated 
by  the  engineer  on  said  engine,  and  which 
were  in  good  working  order.  That  said  train 
was  being  run  and  operated  in  a  very  dan- 
gerous and  grossly  negligent  and  careless 
manner  as  to  its  rate  of  speed  and  failure 
to  sound  ordinary  signals  of  warning.  As 
said  train  rounded  said  curve  and  came 
upon  said  Humboldt  street,  going  at  a  high 
and  dangerous  rate  of  speed,  down  hill,  no 
bell  on  the  engine  thereof  being  rung,  or 
other  warning  of  its  approach  being  given, 
the  engineer  In  charge  of  the  engine  on  said 
train  saw  said  Bessie  Green,  and  knew 
that  she  was  walking  on  said  path,  and 
crossing  said  Humboldt  street  ahead  of  said 
train,  and  that  she  gave  no  evidence  of 
knowledge  of  the  approach  of  the  train. 
That,  notwithstanding  such  facts,  said  engi- 
neer did  not  slacken  or  lessen  tbe  speed  of 
said  train  or  attempt  to  give  said  Bessie 
Green  warning  of  its  approach.  That  as  and 
Just  after  said  train  crossed  said  avenue 
23,  going  towards  said  Bessie  Green,  and  at 
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such  high  rate  of  speed,  said  engineer  still 
saw  said  Bessie  Green,  and  still  saw  and 
knew  she  was  advancing  upon  said  track, 
and  that  she  still  gave  no  evidence  of  knowl- 
edge of  the  approach  of  said  train,  but  said 
engineer  still  did  not  lessen  the  speed  of 
said  train,  or  blow  a  whistle,  or  ring  a  bell, 
or  give  other  warning  of  the  approach  of  said 
train,  nor  was  any  given  until  the  train  was 
within  10  or  15  feet  of  the  point  of  the  acci- 
dent. That  said  engineer  could  have  stopped 
said  train  at  anj  time  within  200  feet  after 
starting  to  do  so.  That  when  within  10  or 
15  feet  from  the  place  of  such  accident  the 
engineer  blew  the  whistle,  applied  the  air 
brakes,  and  reversed  the  engine,  and  did  all 
in  his  power  with  the  appliances  he  had  to 
stop  the  train,  and  the  Areman  rang  the 
bell."  The  rule  of  law  applicable  to  the  facts 
thus  found  is  settled  by  a  series  of  decisions 
of  this  court.  In  the  most  recent  of  these 
oases  (Lee  v.  Market  St  Ry.  Co.,  135  Cal. 
205,  07  Pac.  765)  It  Is  briefly  stated  as  fol- 
lows: "One  having  an  opportunity  by  the 
e.\erclse  of  proper  care  to  avoid  injuring  an- 
other must  do  so,  notwithstanding  the  latter 
has  placed  himself  in  a  position  of  danger 
by  his  own  negligence."  This  Is  almost  a 
literal  quotation  from  Justice  Van  Fleet's 
opinion  in  Fox  v.  Oakland  Con.  St.  Ry., 
118  Cal.  62,  50  Pac.  27,  62  Am.  St  Rep.  216, 
where,  in  support  of  the  rule,  a  number  of 
cases  are  cited  from  our  own  Reports,  In- 
cluding Esrey  v.  So.  Pac.  R.  R.  Co.,  103  Cal, 
543,  37  Pac.  501,  in  which  case  the  rule  is 
thus  stated:  "Ue  who  last  has  a  clear  oppor- 
tunity of  avoiding  the  accident  by  the  exer- 
cise of  proper  care  to  avoid  injuring  another 
must  do  so."  In  section  99  of  Shearman  and 
Rcdfleld  on  Negligence  it  is  said:  "It  is  now 
perfectly  well  settled  that  the  plaintiff  may 
recover  damages  for  an  injury  caused  by 
the  defendant's  negligence,  notwithstanding 
the  plaintiff's  own  negligence  exposed  him 
to  the  risk  of  Injury,  If  such  Injury  was  more 
Immediately  caused  by  the  defendant's  omis- 
sion, after  becoming  aware  of  plaintiff's  dan- 
ger, to  use  ordinary  care  for  the  purpose 
of  avoiding  injury  to  him."  This  proposition 
iH  further  amplified  in  the  section  cited,  and 
tlio  text  Is  supported  by  a  long  array  of  de- 
i'lded  cases.  See,  also,  Cooley  on  Torts,  074. 
The  essence  of  the  doctrine  seems  to  be  that 
contributory  negligence  of  the  plaintiff  Is 
not  a  defen.se  in  action  of  this  character  un- 
less It  is  the  proximate  cause  of  the  Injury, 
and  It  Is  not  such  proximate  cause  when  the 
defendant,  after  becoming  aware  of  the  dan- 
ger plaintiff  is  in,  or  is  evidently  about  to 
place  himself  In,  could  avert  the  consetjuence 
by  the  exercise  of  reasonable  care.  This 
sound  and  wholesome  doctrine  applies  even 
In  cases  where  no  previous  negligence  on  the 
part  of  the  defendant  has  contributed  to  lull 
the  plaintiff  into  a  false  security,  and,  a 
fortiori,  it  would  have  controlling  force  in 
n  case  like  the  present,  where,  as  found  by 
(be   court,    the   defendant    was    moving   Its 


train  at  an  excessive  and  dangerous  speed 
along  a  street  of  the  city  of  Los  Angeles  with- 
out sounding  bell  or  whistle,  and  without  the 
use  of  steam.  According  to  the  finding  of 
the  court  the  engineer  became  aware  of 
the  danger  into  which  plaintiff's  wife  was 
running,  and  might  easily  have  avoided  the 
collision  by  slackening  the  speed  of  the  train, 
or  by  warning  her  of  her  danger  by  giving 
the  signals  which,  under  the  law,  it  was  his 
duty  to  give. 

Upon  this  ground  the  Judgment  and  order 
of  the  Superior  Court  are  sustainable,  and 
upon  this  ground  they  are  afiirmed. 

We  concur:  VAN  DYKE,  J.;  AXGEL- 
LOTTI,  J. 

SHAW,  J.  I  concur  in  the  Judgment  and 
in  the  reasoning  of  the  opinion  of  the  Chief 
Justice  as  applied  to  the  precise  facts  of  this 
case.  But  I  cannot  assent  to  that  part  of  the 
reasonhag  which  seems  to  imply  the  abstract 
rule  that  a  person  who  Is  about  to  cross  a 
railroad  track  is  negligent  in  all  cases  if  he 
does  not  act  upon  the  assumption  that  the 
persons  operating  trains  on  the  track  will 
also  be  negligent  This  may  be  correct  as 
to  ordinary  negligence  on  the  part  of  the 
operatives.  But  there  may  be  cases  of  such 
gross  negligence  as  no  person  of  ordinary 
prudence  would  anticipate,  and  it  would  not 
be  negligence  per  se  in  si  ch  a  case  to  act  up- 
on the  assumption  that  such  unusual  and 
gross  negligence  on  the  part  of  the  railroad 
company  would  not  occur.  It  would  in  such 
cases  tie  a  question  of  fact  for  the  trial  court 
or  the  Jury  to  determine  whether,  under  all 
the  circumstances,  the  plaintiff  was  negli- 
gent 

McFARLAND,  J.  I  dissent  It  is  clearly 
shown  in  the  prevailing  opinion  that  plaintiff 
was  guilty  of  negligence  which  contributed 
approximately  and  directly  to  the  accident; 
and  I  concur  In  that  part  of  the  opinion 
which  deals  with  the  subject  of  contributory 
negligence.  In  such  a  case  the  almost  uni- 
versal rule  Is  that  a  plaintiff  cannot  recover, 
notwithstanding  the  fact  that  the  defendant 
may  also  have  been  guilty  of  negligence. 
The  exception  is  where  the  defendant,  see- 
ing and  knowing  that  the  plaintiff  is  in  a 
place  of  great  danger,  from  which  he  can- 
not probably  extricate  himself,  refuses  to 
do  some  act  within  his  power  which  would 
have  probably  prevented  the  collision  and 
InJurj-.  The  exception  does  not  apply  to  a 
case  where  both  parties  are  guilty  of  con- 
current acts  of  negligence,  each  of  which, 
at  the  very  time,  contributes  to  the  accident. 
The  subjoct  is  very  fully  discussed  In  Holmes 
V.  South.  Pac.  C.  Ry.  Co.,  97  Cal.  1C9,  31  Pac. 
835.  In  that  case  the  plaintiff  had  been 
walking  up  and  down  the  railroad  track  at  a 
station  waiting  for  an  approaching  train,  and 
negligently  remained  on  the  track  until  the 
locomotive  struck  him.    Upon   the  subject 
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of  the  liability  of  the  defendant  notwith-  I 
standing  the  negligence  of  the  defendant,  the 
court  quotes  from  a  ^faine  case  as  follofrs: 
"This  rule  applies  usually  In  cases  where  the 
plaintiff,  or  his  property,  is  in  some  position 
of  danger  from  a  threatened  contact  with 
some  agency  under  the  control  of  the  de- 
fendant, when  plaintiff  cannot,  and  the  de- 
fendant can,  prevent  the  injury.  •  •  • 
But  this  principle  cannot  govern  where  both 
parties  are  contemporaneously  and  actively 
iu  fault,  and  by  their  mutual  carelessness 
an  Injury  ensues  to  one  or  both  of  them." 
The  court  then  says:  "This,  we  think,  may 
be  regarded  as  a  correct  statement  of  the 
law  ui>on  this  point,  and  as  furnishing  a  clear 
and  definite  rule  by  which  to  determine  la 
any  case  whether  or  not  the  negligence  of 
the  person  injured  may  be  said,  in  a  legal 
sense,  to  have  contributed  to  such  Injury; 
and  when  we  apply  this  rule  to  the  case  here, 
it  is  at  once  seen  that  even  if  it  should  be 
conceded  that  tlierc  was  negligence  upon  the 
part  of  the  defendant  In  its  management 
of  the  train  at  the  time  of  aud  just  preced- 
ing tlie  accident,  still  the  plaintiff  would  not 
be  entitled  to  recover,  as  such  accident  could 
not  have  occurred  without  the  concurrent 
and  active  negligence  of  the  deceased  at  the 
tlm&  The  defendant  was  not  the  only  one 
who  could  have  prevented  the  accident,  but, 
on  the  contiary,  if  the  deceased  had  himself 
used  ordinary  care  at  the  time,  be  could  not 
possibly  have  been  harmed  by  the  defend- 
ant's locomotive,  which  was  confined  to  the 
narrow  track  upon  which  it  ran."  In  the 
case  at  bar  there  was  no  condition  to  which 
the  exception  can  apply.  The  finding  of  the 
court  Is  that  the  engineer,  when  he  was 
about  800  feet  away  from  the  crossing  where 
the  accident  occurred,  saw  the  plaintiff  walk- 
ing towards  the  railroad  on  a  path  which 
crossed  it.  The  plaintitT  was  not  then  in  a 
place  of  danger,  and  the  engineer  had  no 
reason  to  suppose  that  she  would  put  herself 
in  a  place  of  danger  by  deliberately  walking 
onto  the  track  immediately  in  front  of  the 
train  when  it  was  too  late  to  stop  the  latter. 
In  Green  v.  So.  Pac.  Co.,  122  Cal.  5«3,  5C8, 
55  Pac.  577,  which  was  an  action  to  recover 
damages  for  the  death  of  a  husband  and  fa- 
ther. It  was  held  that  the  dcfenilunt  had  a 
right  to  presume  that  the  deceased  possessed 
ordinary  ability,  "and  would  take  the  ordi- 
nary precaution  to  protect  himself  from  in- 
jury." If  an  enghieer  is  compelled  to  stop 
bis  train  every  time  he  sees  a  person  walk- 
ing toward  the  track,  there  can  be  no  prac- 
ticable operation  of  ordinary  steam  railroad- 
ing, either  to  the  profit  of  the  company  or 
the  accommodation  of  the  public.  If  the  en- 
gineer was  negligent  in  not  ringing  the  bell, 
tlmt  fact  Is  not  material;  contributory  negli- 
gence in  its  very  nature  a.ssumes  that  there 
was  also  negligence  on  the  part  of  the  de- 
fendant. It  is  clear  to  me  that  the  Judg- 
ment and  order  appealed  from  should  be  re- 
versed. 


HENSUAW,  J.  I  dissent.  By  the  pre- 
vailing opinion  It  Is  taken  as  established 
that,  while  the  defendant  was  guilty  of  neg- 
ligence, the  deceased  was  likewise  guilty  of 
contributory  negligence.  The  determination 
of  these  facts  ordinarily  deprives  the  injured 
person,  or  his  representatives,  of  the  right 
of  recovery,  and  the  exception  applies  only 
to  the  limited  class  of  cases  where  the  de- 
fendant, after  discovering  the  situation  of 
peril  In  which  the  plaintiff  has  placed  him- 
self, with  means  at  hand  to  avoid  Inflicting 
Injury,  and  with  a  clear  opiwrtunity  so  to 
do,  does  not  avail  himself  of  his  opportunity. 
These  cases  are  where  the  failure  to  avoid 
Injury  amounts  to  gross  neglect,  and  ap- 
proaches actual  wantonness.  As  is  said  in 
the  prevailing  opinion,  quoting  with  approval 
from  E^srey  v.  Southern  Pacific,  103  Cal.  544, 
37  Pac.  501:  "He  who  last  has  a  clear  op- 
portunity of  avoiding  the  accident  by  the  ex- 
ercise of  proper  care  to  avoid  injuring  others 
must  do  so."  Therefore,  before  the  defend- 
ant under  such  circumstances  can  be  held 
responsible  In  damages,  it  must  be  established 
that,  by  the  exercise  of  ordinary  care,  he 
could  have  avoided  the  injury  after  discov- 
ering that  the  plaintiff  was  in  a  situation  of 
peril.  In  Lee  v.  The  Market  St  Co.,  135  Cal. 
203,  67  Pac.  705,  the  facts  were  that  the  plain- 
tiff had  negligently  placed  himself  in  a  sit- 
uation of  i^eril.  He  stepped  onto  the  track 
In  front  of  the  advancing  car  without  taking 
any  precautions  for  his  own  safety.  But  it 
further  appeared  that  the  motorman's  atten- 
tion was  called  to  the  plaintiff  in  seasonable 
time,  and  that.  Instead  of  endeavoring  to 
check  his  car  and  avert  the  accident,  he  con- 
tented himself  with  shouting  to  the  man  to 
get  out  of  the  way. 

Both  parties  being  negligent,  the  ultimate 
question  in  this  class  of  cases,  then,  always 
is,  who  had  tlie  last  clear  opportunity  to  avoid 
the  Injm-y?  or,  phrased  in  another  way, 
whose  negligence  was  the  Immediate  cause 
of  the  injury?  In  the  case  at  bar  it  is  held 
by  the  prevailing  opinion  tliat  the  findings 
of  the  coiurt  warrant  tlie  conclusion  that  de- 
fendant failed  to  avoid  the  Injury  when,  by 
the  exercise  of  due  care.  It  could  have  done 
so,  and  a  quotation  Is  made  from  the  find- 
ings as  supporting  that  conclusion.  I  cannot 
agree  with  tlie  Interpretation  put  upon  that 
quotation,  nor  with  the  determination  as  to 
its  suflicienvy  to  sustain  the  Judgment;  but, 
to  the  contrary,  when  taken  In  connection 
with  finding  6  of  tlie  court,  to  my  mind  it  is 
a  demonstration  agamst  the  plaintiff's  right 
of  recovery.  All  that  is  declared  by  the  quot- 
ed finding  are  the  following  facts:  Tliat  the 
defendant  was  guilty  of  negligence  in  run- 
ning his  train  at  an  undue  rate  of  k|hhh1.  and 
in  falling  to  sound  the  ordinary  signals  of 
warning.  The  engineer  saw  Bessie  Green 
walking  on  a  path  which  approached  and 
crossed  the  track,  and  Bessie  Green  gave  no 
evidence  of  knowledge  of  the  oncoming  of 
the  train.  "Xotwithstandlug  such  fuctH,  s^ild 
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engintet  did  not  slacken  or  lemen  tbe  speed 
of  said  train,  or  attempt  to  give  said  Bessie 
Oreen  warning  of  Its  approacb."  Thousands 
of  people  daily  cross  In  front  of  street  cars 
and  trains  without  giving  to  the  motorman 
or  engineer  evidence  that  they  note  the  ap- 
proaching car.  They  judge  whether  the  time 
Is  suflficient  to  enable  them  to  make  the 
crossing  In  security,  and  then  proceed,  prop- 
erly directing  their  attention  to  their  safe 
passage  and  not  to  the  train.  So  far  as  the 
engineer  knew,  or  could  have  known,  Bessie 
Green  might  have  been  perfectly  well  aware 
of  the  approacb  of  the  train,  and  yet  have 
given  bim  no  indication  of  her  knowledge. 
Moreover,  during  all  of  this  time,  Bessie 
Green  was  in  a  position  of  absolute  safety. 
Therefore,  unless  this  court  can  say,  as  mat- 
ter of  law,  that  It  Is  the  duty  of  an  engineer 
to  check  his  train,  when  be  sees  one  who  is  in 
a  place  of  safety  approaching  the  track  and 
giving  no  evidence  of  knowledge  that  the 
train  is  near  by,  this  finding  of  the  court 
amounts  to  nothing  more  than  that  the  engi- 
neer was  negligent,  which  Is  a  fact  conceded 
in  the  case.  But  it  is  not  this  negligence  for 
which  the  defendant  is  liable.  It  is  only  the 
engineer's  negligence,  after  he  had  discov- 
ered that  Bessie  Green  had  put  herself  in  a 
position  of  peril,  which  fixes  defendant's  re- 
sponsibility. During  all  of  this  time  she  was 
in  absolute  safety,  and  no  law  of  which  I 
am  informed  charged  the  engineer  with 
knowledge  that  from  that  position  of  safety 
she  was  about  to  put  herself  in  a  position 
of  peril.  The  engineer  had  the  right  to  assume 
that  she  was  in  the  possession  of  her  fac- 
ulties, and  that,  being  in  such  possession,  she 
would  not  recklessly  expose  herself  to  dan- 
ger of  destruction.  In  this  case,  as  hi  the 
Massachusetts  case,  it  is  to  be  borne  In  mind 
that  Bessie  Green  was  not  guilty  of  contribu- 
tory negligence  at  all,  until  the  moment  when, 
stepping  ifpou  the  track,  she  put  herself  in 
the  way  of  inevitable  casualty.  Or,  as  was 
said  by  the  Supreme  Court  of  Minnesota, 
quoted  in  the  prevailing  opinion,  "until  then 
[which  was  up  to  the  very  moment  she  step- 
ped upon  the  main  track]  he  bad  full  control 
of  bis  movements.  He  could  by  the  slightest 
movement  of  his  head  toward  the  east  have 
discovered  his  hazard,  and  by  the  slightest 
check  of  his  movements  have  avoided  the 
same."  The  responsibility  of  defendant, 
therefore,  depends  ui>on  the  answer  to  this 
question:  From  the  moment  when  Bessie 
Green  stepped  upon  the  track,  and  thus  upon 
the  instant,  and  for  the  first  time,  put  her- 
self In  a  situation  of  peril,  did  the  defend- 
ant's engineer  have  a  clear  opportunity  of 
avoiding  Injuring  her,  and  did  he  fall  in  bis 
duty  so  to  do?  The  answer  to  this  is  found 
In  finding  6  of  the  trial  court,  and,  as  I  have 
said  before,  to  my  mind,  It  Is  an  absolute 
and  complete  refutation  of  plalntllTs  right 
of  recovery,  lliat  finding  Is:  "That  Just  as 
Bessie  Greeo  stepped  upon  defendant's  track 
to  cross  the  same,  going  as  above  described. 


she  wai  stnick  by  tbe  engine  of  defendant* 
train  running  down  and  along  said  track." 
From  finding  7,  from  which  quotation  is 
made  In  the  prevailing  opinion.  It  appears 
that,  upon  the  instant  when  it  became  known 
that  she  was  about  to  place  herself  In  a  sit- 
uation of  peril,  the  engineer  did  all  in  bis 
power  to  avoid  the  accident;  the  finding  of 
the  court  being:  "That,  when  within  ten  or 
fifteen  feet  from  the  place  of  such  accident. 
the  engineer  blew  the  whistle,  applied  the  air 
brakes,  and  reversed  the  engine,  and  did  all 
in  his  power,  with  the  appliances  he  bad,  to 
stop  the  train,  and  the  fireman  rang  the  bell." 
It  appears  conclusively  from  this,  tliat  Bessie 
Green's  contributory  negligence  consisted  In 
stepping  from  a  place  of  safety  to  a  place  of 
danger  without  exercising  ordinary  care  in 
protecting  herself;  that  from  the  instant 
that  she  bad  placed  herself  in  this  situation 
of  peril  the  defendant's  agents  did  all  in  their 
power  to  avert  the  catastrophe,  without  avail; 
therefore,  it  must  be  tliat  the  contributory 
negligence  of  Bessie  Green  was  the  proxi- 
mate cause  of  her  injury  and  death,  and 
plaintiff  Is  not  entitled  to  recover. 

On  Rehearing. 

(April  13,  1904.) 

LORIGAN,  J.  This  action  Is  brought  by 
plaintiff  to  recover  damages  for  the  death  of 
his  wife,  alleged  to  have  been  occasioned 
through  the  negligent  operation  of  a  locomo- 
tive and  train  of  cars,  by  the  employes  of  de- 
fendant, within  the  corporate  limits  of  the 
city  of  Los  Angeles.  The  case  was  tried  by 
the  court  without  a  Jury,  and  judgment  ren- 
dered in  favor  of  plaintiff  for  $5,000.  This 
appeal  Is  from  the  judgment,  and  from  an 
order  denying  defendant's  motion  for  a  new 
trial.  These  were  both  subsequently  affirmed 
by  this  coinrt  In  banc,  but,  a  rehearing  hav- 
ing been  granted,  the  matter  Is  now  again 
before  us  for  disposition. 

In  our  judgment,  the  sole  point  Involved  Is 
whether  the  plaintiff's  Intestate  was  guilty 
of  such  contributory  negligence  as  precludes 
a  recovery  by  plaintiff,  and  we  think  that  this 
point  Is  fully  presented,  and  is  to  be  dis- 
posed of,  under  the  findings  of  the  lower 
court  made  In  the  case.  This  matter  was 
very  fully  discussed  in  the  former  opinion  of 
this  court,  above  referred  to.  In  considering 
the  general  finding  of  the  lower  court  that 
plaintiff's  wife  had  used  ordinary  care  and 
prudence,  and  had  not  been  guilty  of  careless- 
ness or  negligence  contributory  to  the  acci- 
dent In  which  she  lost  her  life.  We  are  en- 
tirely satisfied  with  the  views  there  express- 
ed upon  the  doctrine  of  contribut(»7  negli- 
gence as  applied  to  the  general  finding,  and 
readopt  them.  In  this  respect  that  opinion 
declared: 

"The  evidence,  though  sharply  conflicting; 
Is  sufficient  to  supiwrt  the  findings  of  the  su- 
perior court  that  the  train,  considering  the 
locality,  was  moving,  at  the  time  of  the  acd- 


Digitized  by ' 


ioogle 


Cal.) 


OREBN  T.  LOS  ANODLBS  TDRMINAL  RT.  GO. 


725 


dent,  at  an  excessively  high  and  dangerona 
rate  of  speed  [between  25  and  30  miles  an 
hoar],  upon  a  descending  grade,  without 
steam,  making  but  little  noise,  and  without 
giving  any  of  the  statutory  and  customary 
signals,  by  sounding  its  whistle  or  ringing  its 
bell.  But  neither  the  evidence,  nor  the  spe- 
cific findings  of  the  court,  sustain  the  more 
general  finding,  to  the  effect  that  plaintiff's 
wife,  in  approaching  the  track  of  defendant 
at  the  place  where  she  was  killed,  used  ordi- 
nary care,  and  did  that  which  an  ordinary 
prudent  person  would  have  done  under  the 
circumstances,  and  did  not  by  her  own  care- 
lessness or  negligence  in  any  wise  contribute 
to  said  accident  or  injury.  The  deceased 
was  a  woman  of  mature  age,  in  good  health, 
and  in  full  possession  of  all  her  faculties. 
She  approached  the  track  of  defendant  oc 
foot  and  by  daylight,  at  a  point  from  which 
it  was  plainly  visible  to  a  distance  of  800 
feet  to  the  eastward,  beyond  which  it  made 
a  curve  to  the  north.  When  30  feet  distant 
from  the  track  she  was  seen  to  look  towards 
the  east  and  then  immediately  advance  along 
a  path  which  crossed  the  track  at  an  angle  of 
30  degrees.  As  the  track  extended  nearly 
east  and  west,  and  her  course  was  from 
southeast  to  northwest,  this  caused  her  face 
to  be  turned  partly  away  from  the  train, 
which  was  approaching  from  the  east.  It  is 
to  be  inferred  that,  when  she  looked  towards 
the  east  from  the  point  30  feet  distant  from 
the  track,  the  train  had  not  rounded  the 
curve  and  was  out  of  view,  for  she  advanced 
slowly  along  the  path,  without  again  looking 
up,  and  when  in  the  act  of  stepping  on  the 
track  was  struck  by  the  locomotive  and  killed. 
Under  these  circumstances  it  is  clear,  in 
view  of  numerous  decisions  of  this  court,  and 
of  the  great  weight  of  authority  elsewhere, 
that  she  cannot  ^3e  acquitted  of  culpable  neg- 
ligence directly  contributing  to  the  fatal 
result.  While  it  is  true  that  negligence  is 
ordinarily  a  question  of  fact,  it  is  in  some 
cases  a  conclusion  of  law.  In  the  case  of 
Herbert  v.  Southern  Pacific  Co.,  121  Cal.  230 
(53  Pac.  651],  Justice  Temple,  delivering  the 
opinion  of  the  court,  after  laying  down  the 
general  rule,  stated  the  exception  as  follows: 
**  'But  cases  arising  from  injuries  suffered 
at  railroad  crossings  have  been  so  numerous, 
and  upon  certain  points  there  has  been  such 
absolute  accord,  that  what  will  constitute 
ordinary  care  in  such  a  case  has  been  pre- 
cisely defined,  and,  if  any  element  is  want- 
ing, the  courts  will  hold,  as  matter  of  law, 
that  the  plaintiff  has  been  guilty  of  negli- 
gence. And,  when  injury  results  which 
might  have  been  avoided  by  the  use  of  prop- 
er care,  the  plaintiff  cannot  recover,  al- 
though the  defendant  has  also  been  guilty 
of  negligence.  In  this  special  case  the 
amount  of  care,  as  well  as  the  nature  of  It, 
has  been  settled.'  To  illustrate  this  view, 
he  proceeds  as  follows:  'The  railroad  track 
of  a  steam  railway  must  Itself  be  regarded  as 
a  aign  of  danger,  and  one  intending  to  cross 


must  avail  himself  of  every  opportunity  to 
look  and  listen  for  approaching  trains.  What 
he  must  do  in  such  a  case  must  depend  upon 
circumstances.  If  the  view  of  the  track  Is 
obstructed,  he  should  take  greater  pains  to 
listen.  If,  taking  these  precautions,  he 
would  have  seen  or  heard  the  approaching 
train,  the  very  fact  of  injury  will  raise  a 
presumption  that  he  did  not  take  the  re- 
quired precaution.' 

"The  language  here  quoted,  from  one  of 
our  own  decisions,  is  strictly  applicable  to 
the  present  case.  If  plaintiff's  wife  had 
taken  the  precaution  to  look,  and  had  avail- 
ed herself  of  every  opportunity  she  had  to 
look  for  the  approaching  train,  she  need  not 
have  been  injured,  and  we  are  not  obliged 
to  resort  to  any  presumption  to  establish  her 
failure  to  take  the  required  precaution,  for 
the  evidence  and  the  findings  show  that 
after  looking  along  the  track  toward  the 
east  once,  when  she  was  thirty  feet  distant 
therefrom,  she  did  not  look  again,  but,  turn- 
ing her  face  in  an  opposite  direction,  walked 
so  slowly  that  the  train,  coming  from  a 
point  beyond  her  view  at  the  time  she  look- 
ed, could  travel  over  eight  hundred  feet 
while  she  was  covering  the  thirty  feet  be- 
tween her  point  of  observation  and  the  nearest 
rail  of  the  track.  The  only  answer  of  the 
respondent  to  the  claim  that  this  was  negli- 
gence per  se  is  that  the  precaution  she  took 
would  have  been  entirely  suflScient  if  the 
train  had  not  been  running  at  a  reckless  rate 
of  speed,  and  that  she  had  a  right  to  assume 
that  it  would  only  move  at  a  lawful  and 
proper  rate.  But  this  argument  also  Is  an- 
swered by  the  Herbert  Case,  where  Judge 
Temple,  commenting  on  a  similar  contention, 
says:  'The  defense  of  contributory  negli- 
gence implies  that  defendant  may  have  l>een 
guilty  of  such  negligence  as  would  Justify  a 
recovery  by  plaintiff,  if  he  were  not  also  in 
default'  There  is,  in  ottier  words,  no  occa- 
sion for  the  application  of  the  rule  as  to 
contributory  negligence,  except  in  cases  where 
it  is  shown  or  assumed  that  the  defendant 
has  been  guilty  of  actionable  negligence. 
When  such  negligence  is  not  shown,  he  is 
for  that  reason  alone  free  from  any  liability, 
and  only  when  it  is  shown  has  he  any  occa- 
sion to  exonerate  himself  by  proof  of  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff. It  is  no  excuse,  therefore,  for  plain- 
tiff's wife  that  the  train  was  running  fq^t- 
er  than  was  proper  at  that  point  There  was 
no  law  or  ordinance  restricting  Its  speed  to 
any  particular  rate,  and  if,  as  the  trial  Judge 
concluded,  the  speed  was,  under  the  circum- 
stances, excessive,  a  reasonably  careful  per- 
son would  have  guarded  himself  from  the 
consequences  of  such  negligence  by  the  easy 
and  simple  precaution  of  looking  when  about 
to  pass  from  a  position  of  safety  to  a  posi- 
tion of  danger.  A  person  on  foot  in  posses- 
sion of  all  his  faculties,  and  in  complete  con- 
trol of  his  own  movements,  stepping  on  a  rail- 
road track  Immediately  In  front  o(  a  train 
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which  has  been  moving  eight  hundred  feet 
at  a  speed  of  less  than  thirty  miles  an  hour, 
In  full  view,  is  clearly  guilty  of  negligence. 
Upon  this  point  the  case  of  Holmes  v.  S.  P. 
Co.,  07  Cal.  167  [31  Pac.  835],  is  conclusive 
authority.  There  it  was  said:  'A  railroad 
track  upon  which  trains  are  constantly  run 
Is  itself  a  warning  to  any  person  who  has 
readied  years  of  discretion,  and  who  is  pos- 
sessed of  ordinary  intelligence,  that  it  is  not 
safe  to  walk  upon  it,  or  near  enough  to  it 
to  be  struck  by  a  passing  train,  without  the 
exercise  of  constant  vigilance,  in  order  to  be 
made  aware  of  the  approach  of  a  locomotive, 
and  thus  be  enabled  to  avoid  receiving  injury; 
and  the  failure  of  such  person,  so  situated 
with  reference  to  the  railroad  track,  to  exer- 
cise such  care  and  watchfulness,  and  to 
make  use  of  all  his  senses  in  order  to  avoid 
the  danger  Incident  to  such  a  situation,  Is 
negligence  per  se.'  This  statement  of  the 
doctrine  of  negligence  per  se,  made  ten  years 
ago,  was  based  upon  several  decisions  of  this 
and  other  courts,  cited  In  the  opinion  of  Jus- 
tice De  Haven,  and  the  rule  has  been  applied 
In  a  number  of  more  recent  oases  decided 
here.  See  Herbert  v.  So.  Pac.  Co.,  121  Cal. 
227  [5.0  Pac.  651];  Bailey  v.  Market  St.  C.  Ry. 
Co.,  110  Cal.  32a  [42  Pac.  914];  Lee  v.  Mar- 
ket St.  C.  Ry.  Co.,  135  Cal.  295  [67  Pac.  7051; 
Green  v.  So.  Cal.  Ry.  Co.  [Cal.]  70  Pac.  926; 
Warren  v.  So.  Cal.  Ry.  Co.,  Id.,  and  cases 
cited. 

"In  other  jurisdictions  the  same  doctrine 
has  been  frequently  applied  in  cases  closely 
resembling  the  present.  These  decisions 
have  been  cited  in  the  briefs  of  counsel,  and 
It  Is  unnecessary  to  repeat  the  citations  here, 
but  we  will  quote  the  language  used  by  the 
Judges  in  one  or  two  instances  in  discussing 
a  state  of  facts  substantially  the  same  as 
those  which  we  have  before  us. 

"Commenting  upon  a  case  in  which  the  in- 
jured party  had  looked  for  an  approaching 
train  when  some  distance  from  the  track  and 
had  then  driven  on  without  again  looking,  the 
Supreme  Court  of  New  Jersey  says:  *If  risk 
is  inherent  in  a  continuing  state  of  things, 
the  duty  to  exercise  reasonable  care  is  a  con- 
tinuing obligation.  This  at  least  must  be 
true:  Tliat  a  man  is  negligent  who  attempts 
to  drive  across  a  railroad  line  after  listen- 
ing and  looking  only  once  toward  a  quarter 
from  which  a  train  may  approach,  if  these 
a(!t8  of  attention  and  observation  are  per- 
formed when  the  observer  Is  so  far  from  the 
crossing  that  lyefore  he  will  reach  it  a  train 
coming  from  that  quarter,  and  open  to  his 
furtlier  attention  and  observation,  has  time 
to  advance  so  as  to  endniiger  him.'  After 
citing  several  decisions  to  the  same  effect, 
the  court  proceeds:  'These  opinions  show  that 
pei-sons  who  cross  railroad  tracks,  either  on 
foot  or  in  vehicles,  are  strictly  held  to  the 
duty  of  careful  observation  and  attention. 
In  each  of  these  cases  the  plaintiff  was  in- 
jured notwithstanding  some  care  on  his  part. 
In  each  case  a  Judgment  of  nonsuit  was  sus- 


tained. In  each  case  the  defect  in  plaintlflf's 
cause  of  action  was  the  same.  The  defect 
was  that,  though  he  exercised  care  at  first, 
he  did  not  continue  to  be  careful,  but  be- 
came inattentive  to  his  surroundings  befoiv 
he  i-eached  a  place  of  safety.'  Winter  v.  New 
York  R.  R.  Co..  66  N.  J.  677,  ."jO  Atl.  SatK 
In  Georgia  Ry.  Co.  v.  Forshee,  27  South.  1010. 
the  Supreme  Court  of  Alabama  saj-s:  'It  is 
equally  clear,  on  principle  and  authority,  that 
this  duty  must  be  performed  at  such  time 
and  place,  with  reference  to  the  particular 
situation  in  each  case,  as  w^iil  enable  the 
traveler  to  accomplish  the  purpose  the  law- 
has  in  view  in  its  imposition  upon  him.  He 
must  stop  so  near  to  the  track,  and  his  survey 
by  sight  and  sound  must  so  immediately 
precede  his  effort  to  cross  over  It,  as  to  pre- 
clude the  injection  of  an  element  of  dan- 
ger from  approaching  trains  into  the  situ- 
ation between  the  time  he  stopped,  looked, 
and  listened,  and  his  attempt  to  proceotl 
across  the  track.  If  he  stops  so  far  from 
the  railway  as  that  a  train,  which  could  not 
be  seen  from  that  point,  could  and  does 
reach  the  crossing  by  the  time  he  has  travers- 
ed the  intervening  distance  and  gotten  ou 
the  track,  he  negligently  contributes  to  the 
resulting  collision  and  injury,  and  the  same 
is  true  if,  though  he  stop  at  the  track,  be 
lingers  there  after  looking  and  listening,  and 
delays  crossing  until  a  train  not  in  sight  or 
hearing  when  he  stopped,  looked,  and  listen- 
ed has  come  meantime  upon  the  scene,  and 
collides  with  him  when  he  does  attempt 
to  cross.'  The  Court  of  Appeals  of  New- 
York,  speaking  of  the  duty  of  a  person  atmut 
to  cross  a  railroad  track,  says:  'To  be  sure. 
the  statute  requires  a  railroad  company  to 
give  specified  warnings,  but  it  neither  takes 
away  a  man's  senses,  nor  excuses  him  froiu 
using  them.  The  danger  may  be  there.  The 
precaution  is  simple.  To  stop,  to  pause,  is 
certainly  safe.  His  time  to  do  so  is  before 
he  puts  himself  in  the  very  road  of  casualty.' 
Wllds  v.  Ry.  Co.,  24  N.  Y.  430.  The  Supreme 
C;ourt  of  Minnesota  saj-s:  'We  are  unable  to 
And  in  the  record  any  excuse  for  the  In- 
testate's disregard  of  his  obvious  duty  to 
himself  to  use  his  eyesight  at  the  time  when 
he  could  easily  have  discovered  the  danger 
of  collision,  which  was  up  to  the  very  mo- 
ment he  stepped  upon  tlie  main  track.  Un- 
til then  he  had  full  control  of  his  movements. 
He  could,  by  the  slightest  move  of  his  be.i«i 
towards  the  east,  have  discovered  his  hazsird. 
and  by  the  slightest  check  of  his  movements 
have  avoided  the  same.'  Olson  v.  Nortiiem 
Pac.  R.  R.  Co.,  84  Minn.  258,  87  N.  W.  S4:i. 
In  all  of  the  cases  from  whiclx  the  foregoing 
quotations  have  been  made,  and  in  many  oth- 
ers cited  in  the  briefs,  the  negligence  ciiarjte^l 
against  the  defendant,  and  proved  or  as.<;uui- 
ed  for  the  purpose  of  the  decision,  was  ex- 
cessive speed  In  the  movement  of  trains,  or 
omission  of  customary  signals  by  soundinjr 
the  whistle  or  ringing  the  bell— the  same 
character  of  negligence,  that  is  to  si  y,  wtaiob 
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plaintiff  contends  exeused  his  wife  from  look- 
ing a  second  time  for  the  approach  of  the 
train.  They  therefore  sustain  both  proposi- 
tions laid  down  by  Justice  Temple  In  the  Her- 
bert Case,  as  stated  above,  and,  In  the  ab- 
sence of  more  direct  authority  to  be  found 
In  our  own  decisions,  would  warrant  us  in 
holding.  If  the  question  were  a  new  one,  that 
a  person  who,  with  bis  eyes  open,  steps  npon 
a  railroad  track  Immediately  In  front  of  a 
moving  train,  visible  from  a  point  eight  hun- 
dred feet  distant  from  the  point  of  collision, 
is  necessarily,  and  as  matter  of  law,  guilty 
«f  contributory  negligence." 

The  foregoing  from  the  former  opinion,  In 
•our  Judgment,  contains  an  accurate  state- 
ment of  the  evidence,  a  clear  consideration 
and  discussion  of  the  findings,  and  correctly 
announces  and  applies  the  doctrine  of  con- 
tributory negligence  to  the  case  at  bar,  from 
all  of  which  it  appears  that,  while  the  de- 
fendant was  guilty  of  negligence,  plaintiCTa 
Intestate  was  likewise  guilty  of  such  con- 
tributory negligence  as  precluded  a  recovery 
by  plaintlfF.  Under  such  circumstances,  the 
judgment  and  order  must  be  reversed,  unless 
there  is  some  other  feature  of  the  case  pre- 
sented by  the  findings  upon  which  they  can 
be  sustained.  It  is  contended  by  respondent 
that  such  a  feature  exists,  and  that  it  arises 
from  a  special  finding  of  the  court— No.  7— 
irbich  Is  as  follows:  "As  said  train  rounded 
said  curve  and  came  upon  said  Humboldt 
street,  going  at  a  high  and  dangerous  rate  of 
speed  downhill,  no  bell  on  the  engine  there- 
of being  rung,  or  other  warning  of  its  ap- 
proach being  given,  tbe  engineer  In  charge 
ct  the  engine  on  said  train  saw  said  Bessie 
Green,  and  knew  that  she  was  walking  on 
said  path,  and  crossing  said  Humboldt  street, 
abend  of  said  train,  and  that  she  gave  no 
evidence  of  knowledge  of  the  approach  of  the 
train;  that,  notwithstanding  such  facts,  said 
engineer  did  not  slacken  or  lessen  the  speed 
of  said  train,  or  attempt  to  give  said  Bessie 
Green  warning  of  its  approach;  that  as  and 
Just  after  said  train  crossed  said  Avenue  23, 
going  toward  said  Bessie  Green,  and  at  such 
high  rate  of  speed,  said  engineer  still  saw 
said  Bessie  Green,  and  still  saw  and  knew 
she  was  advancing  upon  said  track,  and  that 
she  still  gave  no  evidence  of  knowledge  of 
the  approach  of  said  train,  but  said  engineer 
still  did  not  lessen  the  speed  of  said  train, 
or  blow  a  whistle  or  ring  a  bell,  or  give  oth- 
er warning  of  the  approach  of  said  train,  nor 
■was  any  given  until  the  train  was  within  10 
or  15  feet  of  the  point  of  the  accident;  that 
said  engineer  could  have  stopped  said  train 
at  any  time  within  200  feet  after  starting  to 
do  so;  that,  when  within  ten  or  fifteen  feet 
from  the  place  of  such  accident,  the  engineer 
blew  the  whistle,  applied  the  air  brakes,  and 
reversed  the  engine,  and  did  all  In  his  power, 
with  tbe  appliances  he  had,  to  stop  the  train, 
and  the  fireman  rang  the  bell." 

Respondent's  contention  is  that,  while  the 
general  rule  may  be  that  one  cannot  recover 


where   his  neglect  contributed  proximately 
and  directly  to  the  accident,  yet  this  rule  is 
subject  to  the  exception  that,  where  a  de- 
fendant, discovering  that  a  party  has  placed 
himself  in  a  place  of  danger  or  peril,  refuses 
or  fails  to  do  some  act  within  his  power 
which  would  have  prevented  or  avoided  the 
accident,  then  the  defendant  will  be  liable, 
notwithstanding  the  neglect  of  the  plaintiff 
may  have  contributed  to  the  injury,  and  con- 
tends that  this  finding  presents  such  a  condi- 
tion as  calls  for  the  application  of  the  excep- 
tion to  the  general  rule  in  the  case  at  bar. 
There  is  no  question  but  that  this  exception 
to  the  general  rule  exists,  and  la  usually  ex- 
tended to  that  limited  class  of  cases  where 
the  failure  to  avoid  the  injury  after  discovery 
of  the  danger  to  plaintiff  amounts  to  gross 
neglect  and  approaches  actual  wantonness  on 
the  part  of  the  defendant.    The  rule  on  this 
subject  is  tersely  and  clearly  stated  in  Shear- 
man &  Redfield  on  Neglect  (section  00)  as 
follows:    "It  Is  now  perfectly  well   settled 
that  the  plaintiff  may  recover  damages  for 
an  Injury  caused  by  defendant's  neglect,  not- 
withstanding tbe  plaintiff's  own  negligence 
exposed  him  to  the  risk  of  injury,  If  such  in- 
jury was  more  Immediately  caused  by  de- 
fendant's omission,  after  becoming  aware  o" 
plaintiff's  danger,  to  use  ordinary  care  for 
the  purpose  of  avoiding  Injury  to  him."    It 
applies  in  cases  where  the  defendant,  know- 
ing of  plaintiff's  danger,  and  that  it  is  obvi- 
ous that  he  cannot  extricate  himself  from 
It,  falls  to  do  something  which  it  is  In  bis 
power  to  do  to  avoid  the  injury.    It  has  no 
application,  however,  to  a  case  where  both 
parties  are  guilty  of  concurrent  acts  of  neg- 
ligence, each  of  which,  at  the  very  time  when 
the  accident  occurs,  contributes  to  it    This 
whole  subject  Is  fully  discussed  in  Holmes  v. 
So.  Pac.  Co.,  07  Cal.  169,  31  Pac.  834,  where 
the  plaintiff,  walking  up  and  down  the  de- 
fendant's track  at  a  station  while  waiting 
for  an  approaching  train,  negligently  remain- 
ed on  the  track  and  was  struck  by  the  loco- 
motive.   In  that  case,  discussing  the  liabili- 
ty  of    the    defendant,    notwithstanding   the 
plaintiff's  contributory  negligence,  this  coort 
quotes  approvingly  the  language  of  the  Su- 
preme Court  of  Maine  in  O'Brien  v.  McGlin- 
chy,  68  Me.  552,  as  follows:    "But  in  cases 
failing    within    tbe    foregoing    description, 
where  tbe  negligent  acts  of  the  parties  are 
distinct  and  independent  of  each  other,  the 
act  of  the  plaintiff  preceding  that  of  the  de- 
fendant, it  is  considered  that  the  plaintiff's 
conduct  does  not  contribute  to  produce  the 
injury,    if,    notwithstanding    his    negligence, 
the  injury  could  have  been  avoide<l  by  the 
use  of  ordinary  care  at  the  time  by  the  de- 
fendant.   This  rule  applies  usually  in  cases 
where  the  plaintiff  or  his  property  is  in  some 
position  of  danger  from  a  threatened   con- 
tact with  some  agency  under  the  control  of 
the  defendant,  when  the  plaintiff  cannot,  and 
tbe  defendant  can,  prevent  the  injury.  •    •   » 
But  this  principle  cannot  govern  where  both 
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parties  are  contemporaneonsly  and  actiyely 
In  fault,  and  by  their  mutual  carelessness  an 
Injury  ensues  to  one  or  both  of  them."  And 
after  quoting  thus  far  from  that  decision,  our 
court  then  proceeds:  "This,  we  think,  may 
be  regarded  as  a  correct  statement  of  tbe 
law  upon  this  point,  and  as  furnishing  a 
clear  and  definite  rule  by  which  to  determine 
in  any  case  whether  or  not  the  negligence  of 
the  person  injured  may  be  said.  In  a  legal 
sense,  to  have  contributed  to  such  Injury; 
and,  when  we  apply  this  rule  to  the  case 
here,  it  is  at  once  seen  that,  even  if  it  should 
be  conceded  that  there  was  negligence  upon 
tbe  part  of  the  defendant  In  Its  management 
of  the  train  at  the  time  of  and  Just  preceding 
the  accident,  still  the  plaintiff  would  not  be 
entitled  to  recover,  as  such  accident  could  not 
have  occurred  without  the  concurrent  and 
active  negligence  of  the  deceased  at  the  time. 
The  defendant  was  not  the  only  one  who 
could  have  prevented  the  accident,  but,  on 
the  contrary,  If  the  deceased  had  himself 
used  ordinary  care  at  tbe  time,  be  could  not 
posdbly  have  been  harmed  by  defendant's 
locomotive,  which  was  confined  to  the  nar- 
row track  upon  which  It  tan.  Up  to  tbe 
very  moment  that  he  was  struck  by  tbe  en- 
gine. It  was  within  bis  power  to  escape  the 
Injury  which  he  received  by  simply  moving 
to  a  place  of  safety  upon  the  sidewalk,  and 
be  would  have  realized  the  necessity  for  such 
action  oa.  bis  part  but  for  his  own  negli- 
gence at  tbe  time  in  not  looking  or  listening 
for  tbe  approach  of  tbe  train."  Tbe  general 
rule  and  tbe  exception  are  further  fully  dis- 
cussed by  Justice  Angellottl  In  the  recent 
case  of  Harrington  v.  Ixm  Angeles  Railway 
Co.,  140  Cal.  514,  74  Pac.  15. 

In  the  case  at  bar,  however,  giving  the  re- 
spondent tbe  full  benefit  of  any  favorable 
deduction  which  can  be  made  from  the  quot- 
ed finding,  still  it  does  not  present  any  con- 
dition to  which  the  exception  to  the  general 
rule  can  apply.  All  that  this  finding  In  effect 
declares  Is  that  the  defendant  was  guilty  of 
negligence  in  failing  to  give  the  usual  warn- 
ings, and  running  Its  train  at  an  excessive 
rate  of  speed;  that  the  engineer  saw  Bessie 
Oreen  approaching  tbe  track  along  a  path 
which  crossed  It;  that  she  gave  no  evidence 
of  knowledge  of  the  approach  of  tbe  train, 
and  that,  notwithstanding  such  fact,  the  en- 
gineer did  not  slacken  or  lessen  the  speed 
of  tbe  train,  or  attempt  to  give  said  Bessie 
Green  warning  of  bis  approach.  But  during 
all  this  time.  It  will  be  observed,  Bessie 
Green  was  in  a  position  of  absolute  safety. 
She  was  not  upon  tbe  defendant's  track,  but 
walking  upon  the  pathway  approaching  it. 
There  was  nothing  to  Indicate  to  the  engineer 
that  she  would  leave  that  place  of  safety  and 
put  herself  In  one  of  danger.  The  mere  fact 
that  she  gave  no  evidence  of  a  knowledge 
of  the  approach  of  tbe  train  while  walking 
along  tbe  pathway  towards  the  track  did 
not  Indicate  t»  the  engineer  that  she  was 


about  to  place  herself  to  a  position  of  peril. 
It  is  a  matter  of  common  observation  that 
thousands  of  people  dally  cross  in  front  of 
trains,  and  approach  crossings  for  that  pur- 
pose, without  giving  any  indication  that  they 
are  aware  of  the  coming  of  the  train.  They 
proceed,  determining  for  themselves  wheth- 
er they  have  sufilclent  time  to  make  tbe 
crossing  safely  or  not— solicitous  only  for 
their  personal  safety,  and  giving  no  indica- 
tion to  the  engineer  whether  they  will  hazard 
the  risk  of  crossing,  or  pause  until  the  train 
passes  by,  or  In  any  manner  indicating  that 
they  are  aware  of  the  approach  of  the  train, 
or  are  concerned  about  it.  And  as  to  this 
quoted  finding,  there  la  nothing  In  It  to  in- 
dicate that,  as  far  as  the  engineer  knew 
or  could  have  known,  Bessie  Green  might  not 
have  been  perfectly  well  aware  of  the  ap- 
proach of  the  train,  and  still  have  given  no 
indication  or  manifestation  of  that  knowl- 
edge. The  law  cast  upon  her  the  duty  of 
looking  to  see,  when  approaching  the  point 
of  danger,  whether  there  was  a  train  In  sight 
which  might  prevent  her  crossing  the  track 
in  safety;  and  the  engineer  had  a  right  to 
assume  that  she  had  taken  tbe  precaution 
which  the  law  required  to  insure  bet  own 
safety,  was  aware  of  the  situation,  and,  being 
in  a  place  of  safety,  would  remain  there, 
and  not  pass  to  a  point  of  danger.  And  un- 
less It  can  be  said,  as  a  matter  of  law,  that 
It  Is  tbe  duty  of  an  engineer  to  check  bis 
train  when  he  sees  one  approaching  a  track, 
and  giving  no  indication  of  knowledge  of  the 
coming  train,  then  this  finding  amounts  sim- 
ply to  a  finding  that  the  eng;lneer  was  negli- 
gent, which,  of  course,  is  conceded  in  the 
case.  This  is  not;  however,  the  negligence 
which  we  are  now  discussing,  and  for  which 
the  defendant  is  claimed  to  be  liable.  Its  lia- 
bility Is  for  negligence  after  tbe  engineer 
bad  discovered  that  Bessie  Green  had  placed 
herself  in  a  position  of  actual  danger.  Dur- 
ing all  the  time  that  she  was  approaching 
along  the  pathway  to  the  crossing,  she  was 
in  a  position  of  absolute  safety,  and  there  is 
no  rule  of  law  which  charged  the  engineer 
with  knowledge  that  she  was  about  to  change 
her  position  of  safety  for  one  of  peril.  On 
the  contrary,  the  engineer  bad  a  right  to  as- 
sume that  she  was  in  possession  of  ber 
fticulties,  and  would  retain  ber  place  of 
safety,  and  not  recklessly  expose  herself  to 
danger.  To  bold  that  the  engineer,  because 
she  gave  no  Indication  of  knowledge  of  the 
approach  of  tbe  train,  was  bound  to  assume 
that  she  would  heedlessly  leave  a  place  of 
safety,  put  herself  upon  tbe  track,  and  en- 
danger ber  life,  would  be  to  revise  tbe  rule 
which,  as  far  as  we  are  advised,  is  universal 
In  all  Jurisdictions,  and  certainly  is  the  rule 
In  this  state,  that,  where  an  engineer  sees  a 
person  approaching  a  track,  be  has  the  right 
to  presume  that  tbe  person  Is  In  possession 
of  bis  ordinary  faculties,  alert  to  the  danger 
which  may  ensue  from  pasaing  trains,  and 


Digitized  by 


Google 


Cal.) 


aBEEN  T.  LOS  ANGELES  TEBMINAL  BY.  Ca 


729 


that  he  will  not  attempt  to  croaa  in  view  of 
the  train,  and  Is  therefore  not  required  to 
check  the  speed  of  the  train  to  enable  him  to 
cross  In  front  of  It,  or  to  ascertain  whether 
he  la  about  to  do  m. 

In  Green  y.  Southern  Fac.  Co.,  122  Cal. 
565,  55  Pac.  679— an  action  brought  to  re- 
corer  damages  for  the  death  of  the  husband, 
killed  at  a  crossing— this  court  says:  "Unless 
the  defendant  knew  or  had  reason  to  believe 
that  the  deceased  was,  from  some  cause,  not 
possessed  of  the  ordinary  ability  to  care  for 
himself,  it  had  the  right  to  presume  that  be 
possessed  such  ability,  and  would  take  the 
ordinary  precautions  to  protect  himself  from 
injury."  See,  also.  Holmes  v.  S.  P.  C.  Ry., 
97  Cal.  161,  31  Pac.  834. 

And  the  general  rule  upon  this  subject  is 
clearly  expressed  in  Olson  v.  XortUern  Pacific 
R.  R.,  84  Minn.  258,  87  N.  W.  843,  heretofore 
referred  to.  That  was  a  case  where  the  de- 
ceased was  killed  in  attempting  to  cross  a 
railroad  track,  and  the  court,  in  its  decision, 
comments  on  the  facts,  and  declares  the  rule 
of  law  applicable  to  them.  It  says:  "We  are 
unable  to  find  in  the  record  any  excuse  for 
intestate's  disregard  of  his  obvious  duty  to 
himself  to  use  his  eyesight  at  the  time  when 
he  could  easily  have  discovered  the  danger 
of  collision,  which  was  up  to  the  very  mo- 
ment he  stepped  upon  the  main  track.  Until 
then  he  had  full  control  of  his  movements. 
He  could,  by  the  slightest  movement  of  his 
head  towards  the  east,  have  discovered  his 
hazard,  and  by  the  slightest  check  of  his 
movements  have  avoided  the  same.  Under 
such  circumstances,  his  obvious  want  of  care 
must  preclude  a  recovery  in  this  case. 
•  •  •  Plaintiff  strenuously  urges  that, 
notwithstanding  plaintiff's  Intestate  may 
have  been  negligent,  yet  the  servants  in  con- 
trol of  the  engine  of  the  freight  train  could, 
with  ordinary  care,  have  discovered  his  dan- 
ger, and  their  failure  to  ring  the  bell,  or 
make  some  effort  to  avoid  the  accident,  after 
they  could  hove  seen  intestate,  authorizes 
the  submission  of  the  case,  notwithstanding 
such  contributory  negligence.  We  are  una- 
ble to  adopt  this  view.  The  reasonable  pre- 
sumption that  due  care  will  be  exercised  by 
all  persons  in  mutual  relation,  when  care 
Is  required,  la  not  a  partial  or  one-sided  doc- 
trine, but  applies  to  each  alike.  It  seems 
clear  to  us  that  while  the  Intestate  might 
have  the  right  to  say  that  all  signals  should 
be  observed  by  the  defendant's  servants,  in 
the  exercise  of  ordinary  care  by  such,  the 
latter  would  also  have  the  right  to  indulge 
In  the  same  presumption  with  reference  to 
the  conduct  of  the  unfortunate  man  who  was 
deprived  of  his  life  by  his  own  negligence, 
and  presume  that  he  would  do  his  duty,  like- 
wise. The  engineer  could  not  be  held  to  sup- 
pose abgolutely,  na  a  matter  of  law,  that  a 
young  man  of  good  intelligence,  with  aver- 
age faculties,  before  going  on  a  railway 
crossing,  would  keep  his  head  turned  away 
from  the  direction  in  which  a  train  might  be 


approaching,  when  the  slightest  glance  of  the 
eye,  even  at  the  last  moment,  would  apprise 
him  of  the  danger,  or  the  checking  of  his 
movements,  upon  the  plainest  dictates  of 
common  prudence,  would  have  protected  him 
from  injury."  In  the  case  of  Gahagan  t. 
Boston  &  M.  B.  B.,  70  N.  H.  441,  50  Atl.  146, 
55  L.  R.  A.  426,  which  was  likewise  an  ac- 
tion for  Injuries  received  at  a  crossing,  the 
court,  discussing  the  reciprocal  duties  of 
pedestrians  and  railroad  trains,  usea  the  fol- 
lowing language:  "In  the  present  case  there 
is  evidence  that,  when  the  plaintiff  was  first 
seen  by  the  engineer,  the  colllaion  could  have 
been  prevented.  If  the  engineer  knew  or 
ought  to  have  known  then  that  the  plaintiff 
would  be  upon  the  crossing  when  the  train 
reached  it,  and  could  have  avoided  the  col- 
lision, his  failure  to  do  so  is  the  proximate 
couae  of  the  Injury.  Aa  there  was  evidence 
that  the  collision  might  have  been  prevent- 
ed by  him,  the  sole  remaining  question  is 
whether,  upon  the  evidence,  reasonable  men 
might  find  the  engineer  ought  then  to  have 
foreseen  the  plaintiff's  negligence.  The 
bare  fact  that  the  plaintiff  was  aeen  ap- 
proaching the  track  Is  not  sufficient  to  au- 
thorize such  a  finding.  If  it  were,  the  rule 
heretofore  laid  down,  and  found  to  be  ap- 
proved by  the  authorities  and  the  reason  of 
the  case,  that  it  is  the  duty  of  the  highway 
traveler  to  stop  and  allow  the  train  to  pass, 
would  be  reversed.  It  would  then  become 
the  duty  of  the  train  to  stop  and  wait  for 
the  person  on  foot  to  go  by.  This  would  be 
unreasonable,  unpractlcable,  and  put  an  end 
to  the  modern  system  of  rapid  transportation 
demanded  by  the  public,  and  to  effectuate 
which  railroads  are  authorized  by  the  state. 
The  company's  servant  may  ordinarily  pre- 
smue  that  a  person  apparently  of  full  age 
and  capacity,  who  is  walking  upon  the  track 
at  some  dieitance  before  the  engine,  will  leave 
it  in  time  to  save  himself  from  harm,  or,  if 
approaching  the  track,  that  he  will  stop,  if 
it  becomes  dangerous  for  him  to  cross  it" 
To  the  like  effect,  we  assign  a  few  other  au- 
thorities: Beach  on  Contributory  Negligence, 
8  394;  Cleveland,  etc.,  R.  B.  Co.  v.  Miller, 
149  Ind.  490,  49  N.  E.  445;  Guyer  t.  Mo.  Pac. 
Hallway  Co.,  174  Mo.  344,  73  S.  W.  584; 
Klrtley  v.  Chicago,  etc..  Railway  Co.  (C.  C.) 
66  Fed.  386;  Boyd  v.  Wabash  Western  Rail- 
way Co.,  105  Mo.  371,  16  S.  W.  909;  Smith  v. 
Norfolk  &  S.  R.  Co.,  114  N.  C.  728,  19  S.  E. 
863,  25  I..  B.  A.  287;  McNab  v.  United  Rail- 
way, etc.,  Co.,  94  Md.  719,  51  Atl.  421;  Rider 
▼.  Syracuse  Rap.  T.  Co.,  171  N.  Y.  139,  63 
N.  K  836,  58  L.  R.  A.  125;  Jackson  v.  Kan- 
sas City,  etc.,  R.  Co.  (Mo.)  58  S.  W.  32. 

As  the  authorities  thus  declare  that  the  en- 
gineer had  a  right  to  assume,  as  the  court  in 
this  case  found  the  fact  to  be,  that  Bessie 
Green  was  in  the  full  possession  of  her  nat- 
ural faculties,  and  to  further  assume  that, 
as  she  was  in  a  place  of  safety  on  the  path, 
she  would  not  expose  herself  to  the  danger 
of  attempting  to  cross  the  track,  the  question 
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arises,  when  did  Bessie  Green  place  herself 
In  a  position  of  danger,  and,  wlien  slie  so 
placed  herself,  did  the  plaintiff's  employes 
exercise  every  effort  to  prevent  injury  to  her? 
This  question  is  answered  both  by  the  evi- 
dence and  the  findings.  In  the  case  at  bar, 
as  in  the  Minnesota  case  above  quoted,  it  is 
apparent  that  Bessie  Green  was  guilty  of 
no  contributory  negligence  up  to  the  moment 
when  she  stepped  upon  the  defendant's  traclc 
In  practically  the  actual  presence  of  the  ap- 
proaching train.  Until  then  she  was  in  per- 
fect safety,  and,  as  said  in  the  Minnesota 
case,  "until  then  [which  was  to  the  very  mo- 
ment he  stepped  upon  the  main  track]  he 
had  full  control  of  his  movements.  He  could, 
by  the  slightest  movement  of  his  head  to- 
wards the  east,  have  discovered  his  hazard, 
and,  by  the  slightest  check  of  his  movements, 
have  avoided  the  same."  Having,  then,  pla- 
ced herself  in  a  position  of  peril  only  from 
the  moment  she  stepped  from  the  pathway 
to  the  track,  did  the  defendant's  engineer, 
when  her  peril  thus  arose,  have  a  clear  op- 
portunity of  avoiding  Injuring  her,  and  did  he 
fail  to  do  so?  We  are  satisfied  that  this  in- 
quiry must  be  answered  in  the  negative,  and 
that  this  conclusion  is  irresistible  when  we 
consider  the  finding  above  quoted— special 
finding  No.  7— in  connection  with  another  spe- 
cial finding— No.  G.  This  last  finding  is  "that 
Just  as  Bessie  Green  stepped  upon  defend- 
ant's track  to  cross  the  same,  going  as  above 
described,  she  was  struck  by  the  engine  of 
defendant's  train,  running  down  and  along 
said  track."  It  is  apparent  from  the  quoted 
thxling,  No.  7,  that  from  the  moment  the  en- 
gineer discovered  that  Bessie  Green  was 
about  to  pass  from  the  footway  onto  the 
track— from  her  place  of  safety  to  one  of  peril 
—he  did  all  in  liis  power  to  avert  the  acci- 
dent, because  It  is  expressly  found  "that, 
when  within  ten  or  fifteen  feet  from  the  place 
of  such  accident,  the  engineer  blew  the  whis- 
tle, applied  the  air  brakes,  and  reversed  the 
engine,  and  did  all  in  his  power,  with  the 
appliances  he  had,  to  stop  the  train,  and  the 
fireman  rang  the  bell."  Now,  taking  these 
findings  together,  it  is  quite  clear  that  Bessie 
(ireen  was  guilty  of  contributory  negligence 
In  stepping  from  a  point  of  safety  to  one  of 
danger  in  the  presence  of  the  train,  and  with- 
out taking  any  of  the  ordinary  precautions 
which  the  law  ciist  upon  her  in  her  situa- 
tion; that  she  was  only  placed  in  such  peril 
at  the  moment  when  she  stopped  from  her 
point  of  safety  upon  the  iMithway  to  the  track; 
and  that,  from  the  instant  when  she  placed 
herself  in  that  situation  of  peril,  the  defend- 
ant's employes  did  all  in  their  power  to  avert 
the  accident,  but  without  avail.  This  was 
all  the  law  retiuired  of  them. 

As.  then,  the  special  finding  relied  on  by 
respondent  is  iniavailing,  considered  in  con- 
nection with  tlio  other  findings,  to  take  the 
ca.se  from  the  operation  of  the  general  rule 
that  contributory  neglisence  will  defeat  a 
right  of  recovery,  and  as  it  appears  tliat  the 


proximate  cause  of  the  death  of  Bes.sle  Green 
•was  her  own  contributory  negligence,  the 
judgnieiit  In  favor  of  the  plaiutilT  cannot  l)e 
sustained,  and  it,  together  witli  the  order  de- 
nying defendant's  motion  for  a  new  trial, 
are  reversed,  and  the  cause  remanded. 

We  concur:  McFARLAXD,  J.;  HEN- 
SHAW,  J. 

ANGELIX)TTI,  J.  I  concur.  Further  con- 
sideration of  the  second  question  discussed 
In  the  foregoing  opinion,  viz.,  the  question  as 
to  the  liability  of  the  defendant  notwith- 
standing the  contributory  negligence  of  the 
deceased,  has  forced  me  to  tlie  conclusion 
that  the  case  Is  not  brought  by  the  findings 
within  the  exception  to  the  general  rule  that 
contributory  negligence  of  the  injured  person 
will  bar  a  recovery.  My  views  upon  this 
general  question  are  fully  set  forth  In  the 
opinion  in  Harrington  v.  I»s  Angeles  Rail- 
way Co.,  140  Cal.  514,  74  Pac.  15. 

I  concur:    SHAW,  J. 

BliU^TTY,  C.  J.  I  dis.sent.  This  case  can- 
not l)e  distinguished,  on  the  facts,  from  I.ee 
V.  Market  Street  Ry.,  135  Cal.  2St.";,  07  Pac. 
7C5.  If  the  Judgment  In  tliat  case  was  found- 
ed upon  a  proper  application  of  the  doctrine 
of  "last  clear  opportunity  to  avoid  the  in- 
jury," the  Judgment  in  this  case  should  lie 
afilrmed.  In  my  opinion  delivered  upon  the 
former  hearing,  in  commenting  upon  the 
facts  quoted  In  the  foregoing  opinion  of  the 
court,  I  expressed  the  views  to  which  I  still 
adhere  as  follows:  "The  rule  of  law  applica- 
ble to  the  facts  thus  found  is  settled  by  a 
series  of  decisions  of  this  court.  In  the  most 
recent  of  these  ca.ses  (Lee  v.  Market  St.  Ry. 
Co.,  L-JS  Cal.  2!)3  [C7  Pac.  7<ir)l).  it  Is  briefly 
stated  as  follows:  'One  having  an  opportuni- 
ty by  the  exercise  of  proper  care  to  avoid 
Injuring  another  must  do  so.  notwithstanding 
the  latter  has  placed  himself  in  a  iiositiou  of 
danger  by  his  own  negligence.'  This  is  al- 
most a  literal  quotation  from  Justice  Van 
Fleet's  opinion  in  Fox  v.  Oakland  Con.  St. 
Ry.,  118  Cal.  (52,  50  Pac.  27,  where  in  supiwrt 
of  the  rule  a  number  of  ca-ses  are  cited  from 
our  own  Reiwrts.  including  Esrey  v.  So. 
Pac.  R.  R.  Co.,  103  Cal.  313  l.'{7  Pac.  501],  in 
which  case  the  rule  is  tiius  stated:  'He  who 
last  has  a  clear  opiwrtiinity  of  avoiding  the 
accident  by  the  exercise  of  proper  care  to 
avoid  injuring  another  must  do  so.'  In  si-e- 
tion  !)0  of  Shearman  &  Rodlield  on  Negligence 
it  is  .said:  'It  is  now  pcrfectl.v  well  settUil 
that  the  plaintifC  may  recover  damages  for  an 
injury  caused  l)y  the  defendant's  negligence, 
notwithstanding  the  plaintiff's  own  negli- 
gence exjiosed  him  to  the  risk  of  injury,  if 
such  injury  was  more  immediately  canst-><l 
by  the  defendant's  omission,  after  becalming 
aware  of  plaintiff's  danger,  to  use  ordinary 
(■are  for  the  purpose  of  avoiding  Injury  to 
him.'     This  proposition  is  further  amplified 
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in  the  section  cited,  and  the  text  is  supported 
t)y  a  lonK  array  of  decided  cases.  See,  also, 
(.'ooley  on  Torts,  674.  The  es.sence  of  the 
dwtrlne  seems  to  be  that  contributory  negli- 
(jpnee  of  the  plaintiff  is  not  a  defen.se,  in  ac- 
tions of  this  character,  unless  it  is  the 
proximate  cause  of  the  injury ;  and  it  is  not 
such  proximate  cause  when  the  defendant, 
after  becoming  aware  of  the  danger  plaintiff 
Is  in,  or  is  evidently  about  to  place  himself 
in,  could  avert  the  consequence  by  the  exer- 
cise of  reasonable  care.  This  sound  and 
wholesome  doctrine  applies  even  in  cases 
where  no  previous  negligence  on  the  part  of 
the  defendant  has  contributed  to  lull  the 
plaintiff  into  a  false  security,  and  a  fortiori 
It  would  have  controlling  force  in  a  case  like 
the  present,  where,  as  found  by  the  court, 
the  defendant  was  moving  Its  train  at  an  ex- 
cessive and  dangerous  speed  along  a  street 
of  the  city  of  Ia>s  Angeles  without  sounding 
bell  or  whistle,  and  without  the  use  of  steam. 
According  to  the  finding  of  the  court,  the 
engineer  became  aware  of  the  danger  into 
which  piaintifTs  wife  was  running,  and  might 
easily  have  avoided  the  collision  by  slacken- 
ing the  speed  of  the  train,  or  by  warning  her 
of  her  danger  by  giving  the  signals  which, 
under  the  law,  it  was  his  duty  to  give." 

VAN  DYKE,  J.  I  dls.sent,  on  the  grounds 
stated  In  the  foregoing  opinion  of  the  Chief 
Justice. 


STATE  V.  FAIR  et  al. 
(Supreme  Court  of  Washington.    May  2,  1904.) 

STATrTES— ENACTMENT— EXTRAORDINARY  SES- 
SION OF  LE(iISLATlRE— (iOVERNOR's  PROCLA- 
MATION —  RESTRICTIVE  EFFECT  —  ROBBERY  — 
EVIDENCE— VARIANCE— WIT.NESS  PEES— 8UF- 
KiriKNOY  OF  EVIDENCE— APPEAL— CRIMINAL 
CASE- APPEAL  BY   WITNESSES. 

1.  T'ndor  Const,  art.  3,  S  7,  declaring  that  the 
Governor  ma,v,  on  extraordinary  occasions,  con- 
vene the  Legislature  by  proclamation,  it  is  his 
exclusive  province  to  determine  whether  an  oc- 
casion for  an  e.\tra  session  exists,  and  his  con- 
clusion is  not  reviewable  by  the  courts. 

2.  Const,  art.  2,  i  1.  declares  that  the  legisla- 
tive power  of  the  state  is  vested  in  the  Legisla- 
ture; and  article  3,  §  7,  declares  that  the  CJov- 
ernor  ma.v,  on  extraordinary  occasions,  convene 
the  I>>gislntnre  by  proclamation,  in  which  shall 
be  stated  the  purtrase  for  which  the  Legislature 
i.M  convened.  IMd,  that  the  Governor  is  not  au- 
thorized to  restrict  or  prohibit  the  legislative  ac- 
tion,  and  hence  Laws  Ex.  Sess.  1001,  p.  13,  c. 
6,  savings  criminal  prosecutions  in  cases  of  the 
repeal  or  amendment  of  criminal  statutes,  is 
vnlid.  though  the  proclamation  of  the  Governor 
•which  convened  the  extraordinary  session  recit- 
ed that  the  purpose  of  the  session  was  that  the 
lycgislature  might  pass  upon,  confirm,  or  amend 
the  law  relating  to  capital  punishment. 

:i.  2  BaUiiiKcr's  Ann.  Codes  &  St.  J  »J»44,  pro- 
vides that  in  the  prosecution  of  any  offense 
committed  in  stealing,  etc.,  any  personal  estate. 
it  shall  not  be  deemed  a  variance  if  it  be  proved 
thnt.  at  the  time  when  the  olfen.se  was  commit- 
ted, either  the  general  or  special  property  in  the 
whole  or  in  part  of  the  personalty  was  in  the 


2.  See  Statutes,   vol.  44.  Cent.   Dl(j.   :  4. 


person  alleged  in  the  indictment  to  be  the  own- 
er thereof.  IMd  that,  on  a  prosecution  for  rob- 
bery, evidence  that  the  property  in  question  be- 
longed to  a  partnership,  one  of  the  members  of 
which  was  the  person  alleged  in  the  indictment 
to  have  been  the  owner,  was    sufficient. 

4.  On  a  prosecution  for  robbery,  evidence  held 
sufficient  to  sustain  a  verdict  of  guilty,  not- 
withstandinj;  evidence  offered  by  accused  tend- 
ing to  prove  nn  alibi. 

5.  Laws  lOOl,  p.  2S,  c.  31,  provides  that  any 
"party"  aggrieved  may  appeal  to  the  Supreme 
Court;  Ballinger's  Ann.  Codes  &  St.  i  51.S.">, 
provides  that  any  "party"  aggrieved  by  the  tax- 
ation of  costs  by  the  clerk  may  have  the  same 
retaxed;  and  section  4794  provides  that  the 
"party"  commencing  the  action  shall  be  known 
as  the  "plaintiff,"  and  the  opposite  party  as  the 
"defendant."  JMd,  that  witnesses  in  a  crim- 
inal case  had  no  right  to  appeal  from  an  order 
disallowing  their  fees  for  attendance  and  mile- 
age, as  certified  by  the  clerk;  they  not  being 
"parties"  to  the  proceeding. 

Appeal  from  Superior  Court,  Spokane 
County;    Henry  L.  Kennan,  Judge. 

Frank  Fair  was  convicted  of  robl)ery,  and 
he  appeals ;  and  certain  witnesses — Frank 
Rutledge  and  other* — appeal  from  an  order 
disallowing  their  fees  as  certified  by  the  clerk. 
Affirmed  on  the  appeal  of  accu.sed,  and  the 
other  appeal  dismissed. 

Robertson,  Miller  &  Roscnhaupt,  for  ap- 
pellants. Horace  Kimball  and  R.  M.  Barn- 
hart,  for  the  State. 

ANDERS,  J.  On  and  prior  to  the  night  of 
Saturday,  April  4,  1903,  Robert  G.  Miller  and 
his  brother,  under  the  firm  name  of  Miller 
Bros.,  were  conducting  a  meat  market  on 
East  Sprague  avenue,  in  the  city  of  Spokane. 
About  9  o'clock  on  the  evening  of  that  date, 
and  while  Robert  G.  Miller  and  Charles  John- 
son, the  driver  of  the  market  wagon,  wore 
preparing  to  close  the  market  for  the  night, 
three  masked  men,  with  pistols  In  their  hand.s, 
suddenly  entered  the  room,  "held  up"  Miller 
and  Johnson,  and  took  from  the  cash  register, 
which  was  on  the  corner  of  the  counter,  and 
carried  away,  $70  belonging  to  said  Rotert 
G.  Miller  and  his  brother.  At  the  time  of 
the  robbery  the  market  and  its  contents,  in- 
cluding the  ca.sh  register  and  the  money  there- 
in, were  In  the  care  and  pos.session  of  said 
Robert  G.  Jliller.  Some  time  in  June  follow- 
ing, Frank  Fair  and  Sam  Eder  were  arrested 
and  identified  as  being  two  of  the  persons 
who  committed  the  offense.  The  third  and 
unknown  man — the  one  who  rifled  the  cash 
register — has  never  been  apprehended  or  dis- 
covered. Subsequently  to  the  arrest  of  Fair 
and  Eder  the  prosecuting  attorney  filed  an 
Information  against  them  in  the  superior 
court  for  Spokane  county,  the  charging  part 
of  which  Is  as  follows:  "That  the  said  de- 
fendants, Frank  Fair  and  Sam  Eder,  on  the 
4tb  day  of  April,  100.3,  in  the  county  of  Spo- 
kane and  state  of  \Va.shington,  then  and  tliere 
being,  did  then  and  there  willfully,  unlaw- 
fully, feloniously,  and  forcibly  take  from  the 
Immediate  presence  of  Robert  G.  Miller,  and 
against  his  will,  a  certain  article  of  value,  to- 
wlt,  seventy  dollars  In  money,  of  the  value  of 


Digitized  by 


Google 


732 


76  PACIFIC  RBPOBTEB. 


(Wasli. 


seventy  dollars,  the  property  of  and  belong- 
ing to  Robert  G.  Miller,  by  then  and  there 
willfully,  unlawfully,  and  feloniously  point- 
ing at  said  Robert  G.  Miller  a  loaded  revol- 
ver, thereby  putting  said  Robert  G.  Miller  In 
fear."  At  his  own  request  the  defendant 
Fair  was  tried  separately,  and  at  the  trial  he 
set  up  an  alibi,  viz.,  that  at  the  time  of  the 
robbery  he  was  at  the  town  of  Prosser, 
Wash.,  which,  according  to  the  evidence,  Is 
abotft  186  miles  distant  from  the  city  of  Spo- 
kane. To  establish  this  defense,  the  defend- 
ant testified,  and  produced  several  witnesses 
who  also  testified,  that  he  was  at  Prosser  at 
the  time  the  robbery  with  which  he  was 
charged  was  committed.  The  jury,  however, 
found  the  defendant  guilty  as  charged;  and 
the  court,  after  denying  a  motion  in  arrest 
of  Judgment,  and  also  a  motion  for  a  new 
trial,  sentenced  the  defendant  to  imprison- 
ment in  the  penitentiary  for  the  term  of  15 
years.  To  reverse  this  judgment  and  sen- 
tence the  defendant  has  appealed. 

Section  829  of  the  Code  of  Washington, 
commonly  known  as  the  "Code  of  1881"  (sec- 
tion 7103,  Bailinger's  Ann.Codes  and  St.)  de- 
fined the  crime  of  robttery,  and  provided  that 
every  person  convicted  of  that  offense  should 
be  punished  by  imprisonment  in  the  peni- 
tentiary not  less  than  1  nor  more  than  20 
years.  This  section  of  the  statute  was  amend- 
ed by  an  act  of  the  Legislature  approved 
February  6,  1903,  which  changed  the  mini- 
mum Imprisonment  for  the  offense  from  one 
to  five  years.  Laws  1903,  p.  5,  c.  7.  This 
amendatory  statute,  not  carrying  an  emer- 
gency clause,  did  not  take  effect  until  after 
the  commission  of  the  crime  with  which  ap- 
pellant is  charged.  Neither  did  it  contain  a 
saving  clause  as  to  pending  prosecutions,  or 
as  to  offenses  committed  under  the  old  stat- 
ute. In  1901,  however,  the  Legislature,  at  an 
extraordinary  session,  passed  a  general  act 
saving  prosecutions  in  cases  of  the  repeal  or 
amendment  of  criminal  statutes.  Laws  Ex. 
Sess.  1901,  p.  13,  c.  6.  The  trial  of  the  appel- 
lant occurred  on  July  17,  1903,  which  was 
after  the  amending  statute  of  the  5tb  of  Feb- 
ruary became  effective.  And  it  is  contended 
by  the  learned  counsel  for  appellant  that  at 
the  time  of  the  trial  there  was  no  law  in  ex- 
istence defining  the  crime  of  robbery  or 
prescribing  the  punishment  therefor,  and  that 
the  trial  court  erred  in  holding  the  contrary. 
This  contention  is  based  upon  the  notion  that 
the  general  act  above  mentioned,  of  June  13, 
1901,  is  Invalid  for  the  reason  that  the  Leg- 
islature had  not  the  power  to  pass  it  at  that 
extraordinary  session.  Section  7  of  article  3 
of  the  state  constitution,  relating  to  the  pow- 
ers of  the  governor  provides  as  follows:  "He 
may,  on  extraordinary  occasions,  convene  the 
legislature  by  proclamation.  In  which  shall  be 
stated  the  purposes  for  which  the  Legisla- 
ture Is  convened."  By  virtue  of  the  power 
thus  vested  in  him  by  the  Constitution,  Gov. 
Rogers  convened  the  I^eglslature  In  extraor- 


dinary session  on  June  11,  1901,  and  the  pur- 
pose  for  which  it  was  so  convened  was  stated 
In  his  proclamation,  as  follows:  "The  pur- 
pose for  which  the  Legislature  is  called  to- 
gether is  that  it  may  pass  upon,  confirm  or 
amend  the  law  relating  to  capital  punish- 
ment" It  was  the  exclusive  province  of  the 
governor,  under  the  Constitution,  to  deter- 
mine whether  an  occasion  existed  of  sufficient 
gravity  to  require  an  extra  session  of  the  Leg- 
islature, and  his  conclusion  in  that  regard  is 
not  subject  to  review  by  the  courts.  Far- 
relly  v.  Cole,  60  Kan.  356,  66  Pac.  492,  44  L. 
R.  A.  464.  That  such  is  the  law  is  not  dis- 
puted by  counsel  for  appellant,  but  they  do 
earnestly  insist  that  the  Legislature,  at  its 
extra  session,  had  no  right  to  legislate  upon 
any  subject  not  mentioned  in  the  Governor** 
proclamation.  And  If  this  position  is  well 
taken,  it  necessarily  follows  that  the  general 
saving  statute  above  mentioned  is  void,  and 
constituted  no  authority  whatever  for  the 
prosecution  and  punishment  of  appellant 
The  solution  of  this  question  depends  upon 
the  effect  of  the  Constitution  on  the  power 
of  the  Legislature  at  its  extra  session.  It 
seems  to  be  assumed  on  behalf  of  the  appel- 
lant that  the  provision  of  the  Constitution 
above  quoted  restricted  legislative  action  to 
matters  specifically  designated  by  the  Gov- 
ernor in  his  proclamation,  and  the  following 
authorities  are  cited  in  support  of  this  propo- 
sition: Sutherland  on  Stat  Constr.  i  26;  Da- 
vidson v.  Moorman,  2  Heisk.  575;  Jones  v. 
Theall,  3  Nev.  233;  Wells  v.  Railway  Ca 
(Mo.)  19  S.  W.  530, 16  L.  R.  A.  847;  In  re  Gov- 
ernor's Proclamation  (Colo.  Sup.)  35  Pac.  530. 
It  is  true,  it  was  held  in  each  of  those  cases 
that  the  particular  statute  or  act  in  question 
was  void  because  the  Legislature  was  in- 
hibited by  the  express  terms  of  the  Constitu- 
tion from  passing  it  For  Instance,  the  con- 
stitutional provision  Involved  in  the  Nevada 
case  was  the  following:  "The  Governor  may, 
on  extraordinary  occasions,  convene  the  Leg- 
islature by  proclamation,  and  shall  state  to 
both  houses,  when  organized,  the  purpose 
for  which  they  have  been  convened,  and  the 
Legislature  shall  transact  no  legislative  busi- 
ness except  that  for  which  they  were  spe- 
cially convened,  or  such  other  legislative  busi- 
ness as  the  Governor  may  call  to  the  atten- 
tion of  the  legislature  while  in  session."  The 
decisions  in  the  other  cases  cited  were  based 
upon  constitutional  provisions  substantially 
like  that  of  Nevada,  and  their  soundness  can 
hardly  be  doubted.  The  rule  announced  by 
them  as  to  the  power  of  the  Leg^islature  when 
assembled  in  extraordinary  session  is  tersely 
and  correctly  stated  by  Sutherland,  In  his 
work  on  Statutory  Construction  at  section  26 
(cited  by  appellant),  as  follows:  "When  con- 
vened in  extra  session,  and  limited  by  the 
Constitution  to  business  tat  which  the  session 
was  specially  called,  all  acts  passed  relating 
to  other  subjects  will  be  void."  But  Iiias- 
much  as  our  Constitution  does  not  restrict  Um 
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Legislature  at  Its  extra  lesslona  to  the  con- 
Blderation  of  the  particular  business  for  which 
It  was  convened,  or  to  such  other  matters  as 
may  he  called  to  Its  attention,  while  In  ses- 
sion, by  the  GoTemor,  It  would  seem  that  the 
authorities  relied  on  by  appellant  are  not  ap- 
plicable to  the  case  at  bar.  All  leglslatlTe 
power  is  declared  by  the  state  Constitution  to 
be  vested  in  a  Senate  and  House  of  Repre- 
sentatives, or,  In  other  words.  In  "the  Legis- 
lature of  the  state  of  Washington."  Const 
art  2, 1 1.  But  such  powers  are  not  specially 
defined  by  the  Constitution;  nor  are  they, 
strictly  speaking,  granted  by  that  instrument 
"The  people,  in  framing  the  Constitution, 
committed  to  the  Legislature  the  whole  law- 
making power  of  the  state  which  they  did  not 
expressly  or  Impliedly  withhold.  Plenary 
power  In  the  Legislature,  for  all  purposes  of 
dvU  government,  is  the  rule.  A  prohibition 
to  exercise  a  particular  power  is  an  excep- 
tion. In  Inquiring,  therefore,  whether  a  giv- 
en statute  is  constitutional.  It  Is  for  those 
who  question  Its  validity  to  show  that  It  Is 
forbidden."  People  v.  Draper,  15  N.  Y.  6S2, 
543.  It  Is  stated  in  a  recent  legal  publication 
that  "the  Legislature  of  a  state  has  power  to 
enact  any  laws  that  are  not  expressly  or  by 
necessary  implication  prohibited  either  by  the 
federal  Constitution  or  by  the  Constitution  of 
the  state  enacting  the  law,  the  constitution- 
ality of  which  is  called  in  question."  8  Cyc. 
p.  806.  Many  cases  are  cited  which  hold  the 
doctrine  thus  announced,  and  none  has  been 
dted  by  counsel,  or  discovered  by  us,  an- 
nouncing a  difTerent  rule.  The  question  of 
the  extent  of  legislative  power  is  fully  and 
intelligently  discussed  In  Kimball  t.  Grants- 
vllle  City,  19  Utah,  368,  57  Pac.  1,  45  L.  R. 
'  A.  628;  State  ex  rel.  Nichols  v.  Cherry,  22 
Utah,  1,  60  Pac.  1103;  and  People  v.  Rich- 
mond, 16  Colo.  274,  26  Pac.  929.  See,  also, 
Cooley,  Const  Urn.  (6th  Ed.)  p.  197.  The 
legislature  was  lawfully  convened  by  the 
Governor,  and,  not  being  limited  by  the  Con- 
stitution to  the  consideration  of  the  legisla- 
tive business  for  which  It  was  called  together, 
we  think  It  had  ample  power  and  authority 
to  enact  the  general  saving  statute  of  June 
13,  1901,  and  It  therefore  follows  that  that 
act  is  constitutional  and  valid.  While  the 
Constitution  empowers  the  Governor  to  call 
extra  sessions  of  the  Legislature,  and  defines 
his  duty  respecting  the  same.  It  does  not  au- 
thorize him  to  restrict  or  prohibit  legislative 
action  by  proclamation  or  otherwise.  Mor- 
ford  V.  Unger,  8  Iowa,  82;  Farrelly  v.  Cole, 
60  Kan.  356,  56  Pac.  492,  44  L.  R.  A.  464; 
Cooley,  Const  Lim.,  supra. 

It  is  insisted  on  the  part  of  the  appellant 
that  there  was  a  variance  between  the 
pleading  and  the  proof  in  regard  to  the  own- 
ership of  the  property  designated  in  the  In- 
formation. It  will  be  observed  that  the  in- 
formation alleged  that  the  money  taken  was 
the  property  of  Robert  G.  Miller.  The  evi- 
dence showed,  however,  that  it  really  be- 


longed to  a  copartnership  of  which  said 
Robert  6.  Miller  was  a  member,  but  that 
at  the  time  of  the  robbery  it  was  in  his 
presence  and  under  his  Immediate  and  exclu- 
sive control.  Was  this  proof  sufficient  to 
sustain  the  allegation  of  the  ownership  of 
the  property  described  In  the  Information? 
We  have  no  doubt  that  it  was.  Our  statute 
(2  Ballinger's  Ann.  Codes  &  St  8  6944; 
Pierce's  Code,  8  2016)  provides:  "la  the  prose- 
cution of  any  offense  committed  upon,  or 
in  relation  to,  or  In  any  way  afTectlng  any  real 
estate,  or  any  offense  committed  In  stealing, 
embezzling,  destroying,  Injuring,  or  fraudu- 
lently receiving  or  concealing  any  money, 
goods,  or  other  personal  estate,  it  shall  be 
sufficient,  and  shall  not  be  deemed  a  va- 
riance, if  it  be  proved  on  the  trial  that,  at 
the  time  when  such  offense  was  committed, 
either  the  actual  or  constructive  possession, 
or  the  general  or  special  property.  In  the 
whole  or  any  part  of  such  real  or  personal 
estate,  was  In  the  person  or  community  al- 
leged in  the  indictment  or  other  accusation 
to  be  the  owner  thereof."  Robbery  is  a 
compound  or  aggravated  larceny,  and  lar- 
ceny is  only  another  name  for  stealing  or 
theft  And  says  Mr.  Bishop:  "The  indict- 
ment for  robbery  charges  a  larceny,  together 
with  the  aggravating  matter  which  makes 
it  in  the  particular  Instance,  robbery.  For 
example,  the  property  Is  described  the  same 
as  In  larceny,  the  ownership  Is  In  the  same 
way  set  out,  and  so  of  the  rest."  2  Bish. 
New  Cr.  L.  I  1159.  Although  robbery  is  not 
specifically  mentioned  in  the  statute  last 
quoted,  we  think  It  is  clearly  within  Its 
spirit  and  that  that  section  of  the  Code  is 
therefore  applicable  to  the  case  at  bar. 
Under  this  statute  this  court  has  held  that, 
if  the  actual  or  constructive  possession  of  a 
building  is  in  the  person  alleged  in  an  in- 
formation for  arson  to  be  the  owner,  it  Is 
no  variance  if  it  be  proved  on  the  trial  that 
he  was  in  such  possession  at  the  time  of  the 
commission  of  the  offense,  although  the  ac- 
tual ownership  be  shown  to  be  in  another. 
State  V.  Biles,  6  Wash.  186,  33  Pac.  347. 
And  we  see  no  reason  why  the  same  rule 
should  not  be  applied  in  this  case.  In  People 
V.  Clark,  106  Cal.  32,  42,  39  Pac.  53,  the 
Information  charged  the  defendant  with  hav- 
ing robbed  the  Wing  Hing  Company  of  $210. 
The  evidence  showed  that  sum  was  taken, 
but  that  only  $175  belonged  to  the  company. 
And  upon  the  question  whether  there  was  a 
variance  between  the  allegation  and  proof 
of  ownership,  the  Supreme  Court  of  the  state 
said:  "The  court  properly  refused  to  In- 
struct the  Jury  that  such  variance  entitled 
the  defendant  to  an  acquittal;  nor  did  the 
court  err  in  charging  the  Jury  that  it  was  not 
necessary  that  the  property  alleged  to  have 
been  taken  was.  In  Its  entirety,  the  prop- 
erty of  that  company."  That  case  would 
seem  to  be  directly  In  point  here.  See,  also. 
State  V.   Adams,  58  Kan.  365,  49  Pac.  81, 
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and  Brooks  v.  People,  49  N.  Y.  430,  10  Am. 
Rep.  .398. 

It  is  clHiiued  by  nppellant  that  tbe  court 
erred  in  refusing  to  grant  a  new  trial  on  tbe 
ground  that  tbe  evidence  is  not  sufBcient  to 
Justify  the  verdict  of  the  jury.  We  have 
carefully  e.xanilned  and  considered  all  the 
evidence  In  tbe  record,  and  we  are  not  con^ 
vinced  that  it  was  not  sufficient  to  warrant 
'^he  jury  in  returning  a  verdict  of  guilty. 
That  a  robbery  was  committed  at  the  time 
and  place  designated  in  tbe  information, 
there  can  be  no  reasonable  doubt.  The 
prosecuting  witness,  Miller,  and  Charles 
Johnson  testified  that  the  appellant  was  one 
of  tbe  persons  who  committed  the  offense; 
and  Detective  McDermott,  who  had  known 
the  appellant  for  several  years,  testified  that 
he  saw  him  in  Spokane  at  8  o'clock  in  tbe 
evening  of  the  robbery.  This  evidence  on 
tbe  part  of  tbe  state  was  contradicted  by  ap- 
pellant, who,  as  a  witness  in  his  own  behalf, 
testified  that  he  was  not  In  tbe  butcher  shoi) 
of  Miller  Bros.,  or  in  Spokane,  at  the  time 
of  tbe  robbery,  but  was  then  in  Prosser, 
nearly  200  miles  from  the  scene  of  tbe  rob- 
bery. Four  other  witnesses  were  Introduced 
by  the  defense,  each  of  whom  testified  to 
the  same  effect.  But  It  was  the  exclusive 
province  of  tbe  jury  to  weigh  the  evidence, 
and,  in  so  doing,  to  determine  the  credi- 
bility of  the  various  witnesses.  And  it  ii" 
evident  that  tbe  jury  concluded  that  the  wlfc 
uesses  for  the  defense  were  not  entitled  to 
credit,  and  that  those  for  the  prosecution 
spoke  the  truth.  Moreover,  tbe  trial  judge 
must  liave  been  of  the  same  opinion,  for  he 
passed  upon  the  sufficiency  of  the  evidence 
in  determining  the  motion  for  a  new  trial. 
And  under  such  circumstances,  this  court 
will  not  disturb  the  verdict  of  the  jury,  where 
there  is  testimony  which,  If  true,  is  suffi- 
cient to  justify  it.  State  t.  Kroenert,  13 
Wssh.  641,  43  Pac.  870;  State  v.  Maldonado, 
21  Wash.  G.->;},  .TO  Pac.  489;  State  v.  Mitchell, 
32  Wash.  04,  72  Pac.  707;  State  v.  Ripley, 
32  Wash.  182,  72  Pac.  1030. 

We  perceive  no  error  in  the  record,  and 
the  judgment  as  to  appellant  Frank  Fair  is 
therefore  affirmed. 

Tlie  witnesses  for  the  defendant  and  ap- 
pellant Fair,  viz.,  Frank  Rutledge,  O.  .John- 
son, (J.  L.  Eicbenhauer,  and  J.  H.  Bailey, 
have  appealed  from  the  oi-der  of  the  trial 
court  disallowing  their  fees  for  attendance 
on  the  trial  and  for  mileage,  as  certified  by 
the  clerk.  The  respondent  moves  to  dismiss 
this  pretended  appeal  for  the  reasons,  among 
others,  that  none  of  said  persons  was  a 
party  to  this  action  in  the  trial  court;  that 
said  persons  are  not  proper  parties  api>el- 
lant  herein;  and  that  this  court  has  no  Ju- 
risdiction of  the  subject-matter  of  the  at- 
tempted and  pretended  appeal  of  said  per- 
sons. This  motion  must  be  granted.  Our 
statutes  provide  that  "any  party  aggrieved 
may  appeal   to  the   Supreme  Court  in   the 


mode  prescribed  In  this  title  •  •  ♦" 
(Laws  1901,  p.  28,  c.  31);  that  "any  party 
aggrieved  by  tbe  taxation  of  costs  by  the 
clerk  of  the  court  may,  uiKin  application, 
have  the  same  relaxed  by  tbe  court  in  which 
the  action  or  pi-oceeding  is  had"  (Ballinger'g 
Ann.  Codes  &  St.  f  518.');  Pierce's  Code.  ( 
1122);  and  that  "the  party  commencing  the 
action  shall  be  known  as  tbe  plii'utlfif  and 
the  opi»site  party  the  defendant"  (Ballln- 
ger's  Ann.  Codes  &  St  §  4794;  Pierce's  Code, 
S  2.'>1).  As  these  so-called  appellants  were 
not  parties  to  the  action  at  any  stage  of  the 
proceeding,  it  seems  clear  to  our  minds  that 
they  were  not  authorized  by  law  to  prose- 
cute an  appeal  from  any  order  or  judgment 
made  or  rendered  by  the  court  therein.  They 
were  simply  witnesses  at  the  trial  of  the 
cause,  and  were  therefore  in  no  sense  par- 
ties to  the  action,  or  to  the  ruling  of  the 
court  rejecting  their  claim  for  witness  fees. 
Fledeldey  v.  Diserens,  20  Ohio  St.  312:  Per- 
kins V.  Delta,  etc.,  Co.,  00  Miss.  378,  6  South. 
210.  See,  also,  Nicol  v.  Skagit,  etc.,  Co.,  12 
Wash.  2.30,  40  Pac.  984,  and  Montgomery  v. 
Leavenworth,  2  Cal.  57. 

For  the  foregoing  reasons,  the  appeal  of 
Rutledge,  Johnson,  Eicbenhauer,  and  Bailey 
Is  dismissed. 

FTTLLERTON,  C.  J.,  and  MOUNT,  DUX- 
BAR,  and  HADLEY,  JJ.,  concur. 


HEJSTER  V.  THOMSON"  et  al. 

(Supreme   Court   of    VVashington.     April   30, 

1904.) 

MANDAMUS— WIIE.X  GRANTED— REVIEW  OF  DIS- 
CRETIONARY POWERS  —  PRACTICE — DISMISSAL 
— DEMURRERS — EFKECT — MUNICIPAL  CORPORA- 
TION.S — POWERS  OK   BUILDI.NO   INSPECTORS. 

1.  City  ordinance-s  provided  that  applications 
for  tbe  erection  of  stables  should  be  made  to 
the  insi>ector  of  buildiu^s,  who  should  grant  the 
ai)i)lication  if  there  was  no  rea.sonable  objec- 
tion from  owners  of  adjoining  property,  but,  if 
there  were  such  reasonable  objpctions,  then  he 
should  refer  the  matter  to  the  board  of  public 
works.  An  appeal  was  also  given  from  any  de- 
cision of  the  insiJeotor  of  buildings  to  the  board 
of  public  works,  which  should  determine  tbe 
matter,  receiving  testimony,  but  the  decision  of 
tbe  insi)ertor  was  binding  until  reversed  by  the 
board.  Held,  that  the  duties  of  the  inspector 
and  of  the  board  of  public  works  were  not  pure- 
ly ministerial,  but  quasi  judicial  in  character, 
involving  an  exercise  of  discretion,  so  that  man- 
damus would  not  lie  to  review  the  decision  of 
the  insi>ector  or  board,  and  compel  a  change  of 
judgment. 

2.  Under  a  city  ordinance  which  provided  that, 
in  case  objections  filed  against  the  erection  of  a 
structure  should  be  referred  to  the  board  of 
public  works,  the  permit  for  the  erection  should 
not  be  issued,  or,  if  issued,  should  be  of  no  effect 
until  the  matter  was  "adjusted"  by  the  board, 
the  determination  of  tbe  board  not  to  issue  a 
permit  was  an  adjustment  of  the  matter,  with- 
in the  meaning  of  the  ordinance. 

3.  A  general  demurrer  admits  facts  alleged, 
but  not  the  conclusions  drawn   therefrom. 


f  3.  Sea  Pleadlnc,  vol.  3S,  Cent  Dig.  i  526i. 
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4.  Where,  after  a  motion  to  qnaah  aa  alter- 
native writ  of  mandate  was  sustained,  plaintiff 
elected  to  stand  on  his  petition,  and  declined  to 
plead  further,  it  was  proper  tor  the  court  to 
eoter  judgment  of  dismissal. 

Appeal  from  Superior  Court,  King  CoTinty; 
E.  B.  Albertson,  Judge. 

Petition  for  a  writ  of  mandate  by  E.  M. 
Hester  against  B.  H.  Thomson  and  otbera. 
From  a  Judgment  dlamissing  tlie  action, 
plaintiff   appeals.     Afllrmed. 

Wakefield  &  PetroYitsky  and  Ballinger, 
Honald  &  Battle,  for  appellant  M.  Oilliam 
and  John  P.  Hartman,  for  respondents. 

HADLBT,  J.  Appellant  brought  this  ac- 
tion against  respondents,  and  seeks  a  writ  of 
mandate  to  compel  respondents  to  adjust 
the  matter  of  appellant's  application  for  a 
permit  to  erect  a  livery  and  feed  stable,  and 
to  issne  a  permit  to  erect  such  building  upon 
certain  property,  described  as  follows:  Lots 
1  and  4  in  block  S6  of  C.  D.  Boren's  Addition 
to  the  city  of  Seattle.  An  alternative  writ 
of  mandate  was  issued,  and  the  respondents 
tiiereupon  moved  to  quash  the  writ,  for  the 
reason  that  the  petition  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action. 
The  motion  was  granted,  and  the  appellant 
having  elected  to  stand  upon  his  petition,  and 
declining  to  plead  further.  Judgment  was  en- 
tered dismissing  the  action.  This  appeal  Is 
from  that  Judgment  of  the  superior  court. 

By  the  petition  for  the  writ  of  mandate  the 
following  facts  are  made  to  appear:    Section 
478  of  the  Revised  Ordinances  of  the  dty  of 
Seattle  is  as  follows:    **No  building,  any  part 
of  which  Is  within  the  limits  or  within  forty 
feet  of  the  property  of  any  adjoining  owner, 
sliall  be  erected  for  or  converted  to  use  as  a 
stable,  tinless  such  use  Is  authorized  by  the 
board  of  public  health,  after  public  hearing 
la  Imd,  after  written  notice  to  the  adjoining 
owners,  and  after  public  notice,  published  at 
least  three  times  and  at  least  ten  days  before 
the  hearing,  in  the  city  official  paper."    The 
petition  alleges  a  compliance  with  the  above 
ordinance  provision,  and  that,  after  a  regular 
public  hearing  before  the  board  of  public 
bealth,  that  body  granted  the  petitioner  au- 
tbority  to  erect  the  stable  on  the  premises 
described.    Section  446  of  the  Revised  Ordi- 
nances of  the  city  is  as  follows:    "When  any 
person  or  corporation  desires  to  erect,  alter, 
repair,  raise,  lower  or  remove  any  structure 
■within  the  corporate  limits  of  lie  city  of 
Seattle,  before  beginning  any  work  on  same, 
such  person  or  corporation  shall  make  formal 
application  to  the  inspector  of  buildings  for  a 
permit  to  do  the  work,  restoration  of  plaster- 
ing or  painting  excepted.     Such  application 
must  be  filed  at  least  two  full  days  before  a 
permit  is  Issued,  for  first  or  second  class 
buildings  or  other  buildings  in  the  fire  limits, 
If   required  by  the  inspector."     It  is  alleged 
frtiat,  in  pursuance  of  the  above  section,  the 
petitioner  filed  bis  application  with  the  in- 


spector of  buildings,  together  with  the  evi- 
dence of  authority  granted  by  the  Ijoard  of 
public  health,  as  aforesaid,  and  also  blue- 
print copies  of  the  drawings  and  typewritten 
specifications  of  the  proposed  building,  as  by 
ordinance  required,  but  that  said  officer  re- 
fused to  grant  the  permit  Section  451  of 
the  Revised  Ordinances  is  as  follows:  "In 
case  objections  are  filed  against  any  structure 
to  he  erected,  the  same  shall  be  referred  to 
the  board  of  public  works,  and  the  permit 
for  doing  the  work  shall  not  be  Issued,  or  if 
the  same  has  been  theretofore  Issued,  shall 
be  considered  as  of  no  effect  until  the  matter 
is  adjusted  by  said  board."  The  petition  fur- 
ther shows  that  the  Inspector  of  buildings 
refused  to  grant  the  permit  for  the  reason 
that  objections  thereto  have  been  filed,  and 
that  he  referred  the  matter  to  the  Iward  of 
public  works  xmder  the  terms  of  the  last- 
quoted  section.  It  Is  alleged  that  thereafter 
a  bearing  was  had  before  the  board  of  public 
works,  and  that  at  said  hearing  no  objections 
were  made;  that  the  plans  and  specifications 
of  the  proposed  building  do  not  comply  with 
the  building  ordinances  of  the  city;  but  that 
certain  objections  were  filed  and  urged 
against  the  erection  of  a  livery  stable  upon 
the  premises  described.  It  is  further  averred 
that  the  board  of  public  works  failed  and 
refused  to  adjust  the  matter  of  said  permit  as 
required  by  section  451,  supra,  and  that  they 
have  wrongfully,  capriciously,  and  arbitrarily 
refused  to  grant  the  permit  The  foregoing 
is  a  substantial  statement  of  the  essential 
facts  appearing  from  the  petition  for  the  writ 
of  mandate. 

It  is  assigned  that  the  court  erred  in  hold- 
ing that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  also 
in  holding  that  the  acts  of  respondents,  of 
which  complaint  Is  made,  were  discretion- 
ary. Appellant  argues  that,  when  an  owner's 
absolute  dominion  over  his  property  is  re- 
stricted by  ordinance.  It  should  not  be  left  to 
the  arbitrary  will  of  the  governing  authori- 
ties; that  whether  a  certain  use  of  property 
is  a  nuisance  or  not  is  a  question  which  the 
owner  lias  a  right  to  have  determined  by  Ju- 
dicial authority;  and  that  the  mere  declara- 
tion of  a  local  municipal  board  cannot  pre- 
clude a  Judicial  investigation  as  to  the  alleg- 
ed nuisance.  Many  authorities  are  cited  as 
supporting  the  above  argument,  but  we  do 
not  deem  It  necessary  to  enlarge  upon  the 
points  suggested  therein,  in  view  of  the  facts 
shown  by  the  petition  in  this  case,  considered 
with  reference  to  the  ordinance  provisions  of 
the  city  of  Seattle.  If  it  appeared  that  the 
city  had  attempted  to  leave  the  determina- 
tion of  the  matters  Involved  here  to  the  ar- 
bitrary will  of  the  governing  authorities,  then 
we  should  probably  be  called  upon  to  deter- 
mine the  constitutionality  of  such  a  course. 
We,  however,  do  not  find  that  the  city  has 
BO  attempted.  We  have  seen  that  by  section 
446,   supra,   applications  of   this   character 
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most  be  made  to  the  Inspector  of  bnildlngs; 
and  section  448  of  the  Revised  Ordinances 
proYldes,  among  other  things  relating  to  the 
duties  of  the  Inspector,  that,  "•  •  •  If 
there  is  no  reasonable  objection  to  the  work 
from  the  owner  of  adjoining  property,  a  per- 
mit shall  be  granted.  *  •  •"  It  is  thus  ap- 
parent that  discretion  is  lodged  with  the  In- 
spector of  buildings,  and  he  shall  determine 
'vhether  the  protest  of  adjoining  property 
holders  amounts  to  a  "reasonable  objection." 
If  he  shall  decide  that  It  is  such,  then,  under 
section  451,  supra,  he  shall  refer  the  matter 
to  the  board  of  public  works.  Section  452 
also  provides  for  an  appeal  from  any  decision 
or  order  of  the  Inspector  of  buildings  to  the 
board  of  public  works,  and  the  latter  shall 
hear  the  matter,  receiving  testimony  for  that 
purpose.  It  is  also  xirovlded  that  the  decision 
of  the  Inspector  shall  be  valid  and  binding 
until  reversed  by  the  board.  Manifestly, 
therefore,  the  inspector  must  act  with  discre- 
tion and  In  a  quasi  Judicial  capacity.  Other- 
wise he  would  not  be  left  to  determine  what 
may  be  reasonable  objections,  and  there 
would  be  no  appeal  from  bis  decisions.  It  is 
also  clear  that  the  board  of  public  works 
must  exercise  like  discretion  and  act  in  a 
similar  capacity,  basing  their  action  upon  evi- 
dence which  they  shall  receive  and  hear. 
Hie  duties  of  these  officers  in  the  premises 
are  not,  therefore,  purely  ministerial,  since 
they  involve  discretion  and  are  Judicial  in 
their  nature.  In  such  a  case  mandamus  does 
not  lie  for  the  purpose  of  reviewing  a  decision 
and  compelling  a  change  of  Judgment.  If 
such  an  officer  or  board  should  refuse  to  act 
at  all,  then  mandamus  would  He  to  compel 
action.  "Where  the  duty  to  be  performed  is 
Judicial  or  involves  the  exercise  of  discretion 
upon  the  part  of  the  tribunal  or  officer,  man- 
damus will  lie  to  compel  such  tribunal  to 
take  some  action  in  the  premises  and  exercise 
tta  Judgment  or  discretion.  But  the  function 
of  the  writ  is  merely  to  set  in  motion.  It 
will  not  direct  how  the  duty  shall  be  perform- 
ed or  the  discretion  exercised.  To  do  so 
would  be  to  substitute  the  Judgment  and  dis- 
cretion of  the  court  issuing  the  mandamus  for 
that  of  the  court  or  officer  to  whom  it  was 
committed  by  law.  No  particular  act  can  be 
commanded,  and*  If  the  discretion  Is  to  act  or 
not  to  act  at  all,  mandamus  will  not  lie.  Aft- 
er the  tribunal  or  officer  has  exercised  the 
Judgment  or  discretion  vested  In  him,  and 
has  acted,  mandamus  will  not  Me  for  the 
purpose  of  reviewing  the  decision  and  com- 
pelling a  change  of  Judgment  or  any  further 
action  in  the  premises.  The  writ  cannot  be 
used  for  the  correction  of  errors."  19  Am.  & 
Bng.  Bnc.  of  Law,  p.  732  et  seq.  The  citation 
of  authorities  in  support  of  the  above-quoted 
text  covers  pages  of  said  volume,  and  we 
believe  It  la  unnecessary  to  refer  to  author- 
ity with  more  particularity.  The  respondents 
In  this  proceeding  have  acted.  They  heard 
and  considered  the  application  for  the  permit 


and  denied  It  Appellant  urges  tbat  the  peti- 
tion shows  that  respondents  have  not  acted 
within  the  scope  of  section  4S1,  supra,  wlilcb 
provides  tbat  in  case  of  objection  the  action 
of  the  inspector  shall  be  considered  as  of  no 
effect  until  the  matter  is  "adjusted  by  said 
board."  It  Is  urged  that  the  board  had  not 
adjusted  the  matter.  The  context,  we  think, 
sig^nifles  simply  that  proceedings  under  the 
inspector's  decision  shall  be  suspended  until 
the  board  shall  determine  the  matt».  The 
board  has  determined  this  matter,  and,  hav- 
ing acted  within  their  discretionary  duties, 
mandamus  does  not  lie. 

It  has  been  held  that,  when  discretion  has 
been  exercised  in  an  arbitrary  or  capricious 
manner,  mandamus  will  lie  to  compel  a  prop- 
er exercise  thereof.  Appellant,  in  his  petitlm 
for  the  writ  of  mandate,  avers  the  conclusion 
tbat  respondents  have  acted  capriciously  and 
arbitrarily,  and  that  in  denying  the  applica- 
tion for  a  permit  they  "acted  under  personal 
prejudice  and  caprice,  as  Is  clearly  shown  by 
the  aforementioned  ordinances  of  the  city  of 
Seattle,"  etc.;  further  referring  also  to  ex- 
hibits attached  to  the  petition,  Including  the 
findings  of  the  board,  as  facts  to  sustain  the 
conclusion  so  averred.  We  do  not  think  any 
facts  are  made  to  appear  by  the  petition 
which  show  that  respondents  acted  in  such  a 
manner.  Mandamus,  therefore,  will  not  U« 
upon  Qxat  ground. 

We  need  not  discuss  the  question  of  appel- 
lant's further  remedy.  If  he  has  any.  It 
would  be  InefCective  if  we  should  undertake 
to  pass  upon  that  subject  here,  since  it  is  not 
Involved  in  this  case.  The  dty  ordinances 
do  not  appear  to  provide  for  any  appeal  from 
the  decision  of  the  board  of  public  works. 
But  whether,  under  section  6741,  2  Ballin- 
ger's  Ann.  Codes  &  St,  resort  may  be  had  to 
the  writ  of  review  for  the  purpose  of  review- 
ing discretionary  or  quasi  Judicial  acts  of 
said  board,  we  in  no  sense  now  Intimate  or 
decide.  The  only  question  that  can  be  ef- 
fectively decided  here  is  whether  the  remedy 
by  mandamus  Is  the  proper  one  In  the  prem- 
ises, and,  for  the  reasons  heretofore  stated, 
we  think  it  is  not 

It  is  assigned  as  error  that  the  conrt  sus- 
tained the  motion  to  quash  the  alternative 
writ  of  mandate,  and  entered  Judgment  of 
dismissal.  It  Is  stated  In  the  brief  that  the 
motion  to  quash  i)erforms  the  office  of  a  gen- 
eral demurrer,  and  that  the  demurm'  admits 
the  truth  of  all  allegations  in  the  pleading  to 
which  it  is  directed.  We  have^  In  our  forego- 
ing discussion,  treated  the  motion  as  effecting 
the  same  purpose  as  a  general  demurrer. 
With  that  view,  It  admite  the  facts  alleged, 
but  not  the  conclusions  drawn  therefrom. 
We  think  the  facts  stated  are  insufficient  to 
warrant  the  writ  of  mandamus.  The  record 
shows  that  afto'  the  motion  to  quash  the 
writ  was  sustained,  the  appellant  elected  to 
stand  upon  his  am^ided  petition,  and  de- 
clined to  plead  further.    Xhe  court  then  em- 
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tered  judgment  of  dismissal.    Such  Judtrment 
followed  In  logical  order. 

We  find  no  error,  and  the  Judgment  Is  af- 
firmed. 

FUI/LBRTON,     O.     J.,     and     ANDERS, 
MOUNT,  and  DUNBAR,  JJ.,  concur. 


LEWIS  V.  MAUERMAN  et  uz. 
(Supreme  Court  of  Washington.    May  7,  1904.) 

HOMESTEADS  —  SELECTION— ACTUAL  OCCUPANCY 
— ABANDONMENT — EXECUTION — CONFIRMA- 
TION OF  BALE — COLLATERAL  ATTACK. 

1.  Under  Sess.  Laws  1895,  p.  109,  c.  64,  {  7, 
defining  a  homestead,  and  providing  that  a  home- 
stead can  be  abandoned  only  by  declaration  of 
abandonment  or  by  grant,  and  section  8  declar- 
ing that  a  declaration  of  abandonment  is  effect- 
ual only  from  the  time  it  is  filed  in  the  office 
in  which  the  homestead  is  recorded,  actual  oc- 
cupancy of  a  selected  homestead  is  not  an  es- 
sential element  of  the  right. 

2.  Where  a  homestead  was  sold  on  execution 
in  a  manner  other  than  that  provided  for  the 
sale  of  homesteads,  and  no  exemption  whatever 
was  allowed,  such  sale  could  not  be  sustained 
on  the  theory  that  the  value  thereof  exceeded 
$1,(XH),  which  was  the  limit  of  homestead  ex- 
emption, prior  to  the  passage  of  homestead  law 
of  iSUTy,  raising  the  value  to  |2,0U0,  which  act 
did  not  apply  to  the  sale  in  question. 

3.  Under  a  statute  providing  that  the  court 
Khali  ponfirm  a  sale  of  land  on  execution  unless 
it  shall  appear  that  there  were  substantial  irreg- 
ularities in  the  proceedings  and  a  probable  loss 
or  injury  to  the  party  objecting,  an  objection  to 
a  sale  of  a  homestead  on  execution  on  the  ground 
that  the  property  was  not  subject  thereto,  in  a 
suit  to  quiet  title,  was  not  a  collateral  attack 
on  the  judgment  confirming  the  sale. 

Appeal  from  Superior  Court,  Ghebalis 
County:  Mason  Irwin,  Judge. 

Action  by  Eliza  J.  Jjewls  against  Joseph 
Uauerman  and  wife.  From  a  judgment  in 
Isvor  of  defendants,  plaintiff  appeals.  Re- 
Ter.^ed. 

B.  G.  Cheney,  for  appellant  W.  H.  Atiel, 
'or  respondents. 

DUNBAR,  3.  This  Is  an  action  brought 
by  the  appellant  to  quiet  title  to  certain 
lands  In  controversy.  The  complaint  allegeai 
plaintifTs  ownership  In  and  possession  of 
the  lands;  that  the  defendants  claim  some 
right,  title,  or  Interest  in  and  to  said  lands 
adverse  to  plaintiff,  and  that  the  said  claim 
Is  without  any  right  whatever;  and  aslcs 
that  the  defendants  be  required  to  set  forth 
the  nature  of  thehr  claim;  that  by  decree  it 
be  declared  and  adjudged  that  the  defend- 
ants bare  no  estate,  right,  title,  or  interest 
whatever  in  or  to  said  land;  that  the  title 
of  the  plainticr  thereto  be  declared  and  ad- 
judged to  be  valid;  that  the  title  thereof  be 
quieted  as  against  any  and  all  claims  of  any 
kind  whatever,  and  that  defendants  be  per- 
petually enjoined  from  asserting  or  setting 
up  any  estate,  right,  title,  or  interest  what- 
ever In  or  to  said  land;  and  prays  for  costs 
snd  general  relief.  The  ansrer,  after  deny- 
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Ing  the  allegations  of  ownership  and  posses- 
sion, alleges  that  on  July  13,  1801,  J.  M. 
Lewis,  for  the  benefit  of  the  community  con- 
sisting of  himself  and  plaintiff,  together  with 
one  W.  H.  I^wls,  made,  executed,  and  de- 
livered to  defendant  Joseph  Mauerman  two 
certain  promissory  notes  aggregating  $300; 
that  thereafter  an  action  was  duly  com- 
menced by  defendant  Joseph  Mauerman  as 
plaintiff  against  the  said  J.  M.  Lewis  and 
the  plaintiff  in  this  action,  and  against  W. 
H.  Lewis,  and  that  the  result  of  said  action 
was  a  Judgment  for  ?80,  with  Interest  there- 
on at  12  per  cent,  per  annum  from  the  date 
of  said  note  until  paid,  and  for  $40  attor- 
ney's fees  and  $9.40  court  costs;  that  there- 
after, and  on  July  27,  1901,  execution  was 
duly  issued  out  of  said  court  upon  said  judg- 
ment, and  the  sheriff  of  Chehalis  county. 
Wash.,  duly  levied  the  same  upon  the  land 
described  in  the  complaint;  that  said  lands 
at  all  times  since  July  13,  1881,  up  to  the 
time  of  said  levy,  has  been  and  were  then 
used  by  the  said  J.  M.  Lewis  and  Eliza  J. 
Lewis,  as  community  property;  that  there- 
after the  said  lands  were  sold  upon  said 
levy  and  execution  in  due  form  of  law,'  and 
regularly  purchased  at  sheriff's  sale  by  de- 
fendant Joseph  Mauerman,  for  the  sum  of 
$465.80;  that  a  certificate  of  such  sale  was 
duly  executed  and  delivered  to  said  Joseph 
Mauerman,  by  the  sheriff  of  Chehalis  county, 
on  the  7th  day  of  September,  1901;  that  the 
sale  was  on  February  21,  1902,  regularly  con- 
firmed by  order  of  the  court  duly  entered  in 
said  cause;  and  the  defendants  assert  an  in- 
terest in  said  lands  as  owners  In  fee,  and  al- 
lege that  they  were  such  owners  at  the  time 
of  the  commencement  of  this  action  under 
and  by  virtue  of  such  sale.  The  reply  ad- 
mits the  commencement  of  the  action  set 
forth  in  the  answer,  the  obtaining  of  the 
Judgment,  Issuance  of  execution,  levy,  and 
sale  of  the  lands  and  premises  described  in 
the  complaint,  and  the  order  of  court  con- 
firming said  sale:  but  alleges  that  prior  to 
the  sale  the  plaintiff,  with  ber  husband,  re- 
sided upon  said  lands  and  premises  with 
their  minor  children,  and  claimed  the  same 
as  their  homestead;  that  said  lands  and 
premises  did  not  exceed  In  value  the  sum  of 
$2,000;  that  on  the  28th  day  of  January, 
1901,  said  J.  M.  Lewis,  husband  of  plaintUC 
and  head  of  his  family,  made  and  executed 
his  declaration  of  homestead  covering  the 
lands  and  premises  described  In  the  com- 
plaint, and  thereafter,  to  wit,  on  the  30th  of 
January,  1901,  filed  the  same  in  the  office  of 
the  auditor  of  Chehalis  county;  that  the 
same  was  duly  acknowledged  so  as  to  entitle 
it  to  be  recorded,  and  the  same  was  duly  re- 
corded; alleges,  in  substance,  that  the  sale 
to  Mauerman  was  void  by  reason  of  not  be- 
ing In  compliance  with  the  statute  in  regard 
to  sales  under  such  circumstances.  The 
court  fotmd  the  issues  in  relation  to  the 
maintaining  of  the  homestead  right  by  the 
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plaintiff  against  ber,  and  judgment  was  en- 
tered dlsmisiniug  the  action,  with  costa  to  de- 
fendant From  that  Judgment  this  appeal  Is 
taken. 

The  cause  was  tried  on  the  theory  that  It 
was  the  duty  of  the  appellant  to  maintain 
her  right  to  the  selected  homestead  by  actual 
occupancy  of  the  same,  and  the  judgment 
was  rendered  against  her  for  the  reason  that, 
In  the  opinion  of  the  court,  such  occupancy 
had  not  been  proven,  and  for  the  further 
reason  that  the  debt  contracted  was  ante- 
cedent to  the  passage  of  the  homestead  law 
of  1805,  wherein  the  value  of  the  homestead 
exempt  was  raised  from  51,000  to  $2,000. 
But  the  question  of  occupancy  is  not  a  ma- 
terial one  In  the  case,  for  section  7,  c.  W,  p. 
109,  of  the  Session  Laws  of  1895— an  act  de- 
fining a  homestead  and  providing  for  the 
manner  of  selecting  the  same— provides  that 
a  homestead  can  be  abandoned  only  by  a  dec- 
laration of  abandonment,  or  a  grant  thereof, 
executed  and  acknowledged  (1)  by  the  hus- 
band and  wife,  if  the  claimant  is  married; 
(2)  by  the  claimant,  If  unmarried.  Section  8 
provides  that  a  declaration  of  abandonment 
Is  effectual  only  from  the  time  It  is  filed  In 
the  office  In  which  the  homestead  was  re- 
corded. Nor  could  the  judgment  of  the  court 
be  sustained  on  the  theory  that  the  appellant 
was  entitled  to  an  exemption  of  only  $1,000 
Instead  of  $2,000;  for  in  this  instance  the 
property  was  not  sold  in  the  manner  pro- 
vided by  law  for  the  sale  of  homesteads,  and 
no  exemption  at  all  was  allowed.  The  law 
points  out  definitely  the  manner  In  which 
such  sales  shall  be  conducted,  and  the  home- 
stead cannot  be  legally  disposed  of  in  any 
other  way. 

It  is  insisted  by  the  respondents  that,  In 
any  event,  this  judgment  must  be  affirmed, 
for  the  reason  that  this  is  a  collateral  attack 
upon  tlie  judgment  of  sale  and  confirmation 
of  the  lauds  in  dispute,  and  that  the  judg- 
ment cannot  be  avoided  by  reason  of  any  Ir- 
regularities or  illegality  in  obtaining  it,  even 
though  it  bo.  void,  if,  upon  the  face  of  the 
judgment,  it  is  legal.  This  is  true  as  a  gen- 
eral proposition,  but  under  the  provisions  of 
our  statute  as  they  have  been  construed  by 
this  court  tlie  only  question  that  can  be  de- 
termined upon  the  confirmation  of  the  sale  of 
lands  is  the  i-egularlty  of  the  sale.  In  Kmtz 
V.  Batts,  18  Wash.  4(J0,  51  Pac.  1054,  after 
quoting  the  statute  governing  confirmations. 
It  was  said:  "It  will  thus  be  seen  that  the 
only  question  which  the  court  has  a  right  to 
Investigate  Is  a  question  of  Irregularity  in 
the  proceedings  concerning  the  sale.  The 
law  Is  plain  and  imperative  on  that  proposi- 
tion, and  the  matters  objected  to  by  the  re- 
spondents here  were  not  matters  concerning 
the  irregularity  of  the  sale,  but  concerning 
the  jurisdiction  of  the  court  which  rendered 
the  judgment  In  the  first  Instance."  It  was 
also  decided  in  Harding  v.  Atlantic  Tnist 
Company.  26  Wash.  536,  67  Pac.  222,  that 
the  confirmation  by  the  court  of  an  execu- 


tion sale  of  realty  after  It  bad  been  claimed 
as  exempt  as  the  homestead  of  the  judgment 
debtors  would  not  constitute  an  adjudication 
upon  the  question  of  tlie  homestead  claim, 
since  the  only  question  the  court  could  prop- 
erly Investigate  upon  application  for  couflr- 
mation  was  that  of  irregularity  In  the  pro- 
ceedings concerning  the  sale. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  proceed  in  ac- 
cordance with  this  opinion. 

PULLERTON,  C.  J.,  and  HADLEY,  AX- 
DERS,  and  MOUNT,  JJ.,  concur. 


WEBB  et  al.  v.  BANKERS'  LIFE  INS.  CO. 

OF  CITI  OF  NEW  YORK. 
(Court  of  Appeals  of  Colorado.    Dec.  14,  1903.) 

tlFE     IMSUBANCE   —   APPLICATION  —  POLICY  — 

WABRANTT — FALSITY- EVIDENCE — 

SUFFICIENCY. 

1.  An  application  for  life  insurance  conclud- 
ed over  the  applicant's  signature  with  the  agree- 
ment that  "all  of  the  foregoing  statements  and 
answers,  as  well  as  those  that  I  make  to  the 
company's  medical  examiner  in  continuation 
of  this  application,  are  by  me  warranted  to  be 
true,  and  are  oflfered  to  the  company  as  a  con- 
sideration for  the  contract."  The  policy  pro- 
vided that,  "in  consideration  of  the  application 
and  ail  statements  made  therein  to  the  medical 
examiner  and  of  the  stipulations  and  asree- 
ments  on  the  back  of  this  policy,  all  of  which 
are  made  part  of  this  contract,"  defendant 
promised  to  pay  the  amount  insured.  Held, 
that  the  warranties  in  the  application  were  a 
part  of  the  policy. 

2.  Where  a  warranty  in  an  application  for 
insurance  is  made  part  of  the  policy,  the  un- 
truthfulness of  the  matter  warranted  defeats 
an  action  on  the  policy. 

3.  In  an  action  on  a  policy  of  life  insur- 
ance, defended  on  the  ground  of  breach  of  war- 
ranty in  the  application,  evidence  held  suffi- 
cient to  establish  the  untruthfulness  of  the  war- 
ranty that  the  applicant  bad  never  been  de- 
clined or  postponed  by  any  life  insurance  com- 
pauy  or  association. 

Appeal  from  District  Court,  Arapahoe 
County. 

Action  by  Bertha  C.  Webb  and  others 
against  the  Bankers'  Life  Insurance  Company 
of  the  City  of  New  York.  From  a  judgment 
for  defendant,  plaintiffs  appeal.    Affirmed. 

G.  I.  Chittenden,  for  appellants.  Benedict 
&  Phelps,  for  apiwUee. 

THOMSON,  P.  J.  ITiis  action  was  brouclit 
to  recover  the  amount  of  a  policy  Issued  by 
the  Bankers'  Life  Insurance  Oompnuy  on  the 
life  of  Ellas  H.  Webb,  deceased.  The  plain- 
tifTs  were  the  children  of  Webb,  and  were 
the  benellciaries  named  in  the  policy.  The 
defense  was  that  In  his  application  for  tlie 
policy  he  had  made  a  number  of  untrue 
statements,  among  which  was  one  that  he 
had  never  lieen  declined  or  postponed  by  any 
life  Insurance  company  or  as.sociation;  and 
tliat  as  part  of  the  application  he  had  war- 
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ranted  all  his  statements  to  be  tnie,  and  of- 
fered them  to  the  company  as  a  consideration 
for  the  contract  The  plaintiffs  did  not  ques- 
tion the  making  of  the  statement,  but  denied 
that  it  was  untrue.  The  application  for  the 
policy  -was  made  on  the  16th  day  of  April, 
1897.  In  the  application  Mr.  Webb  stated, 
among  other  things,  that  he  had  never  been 
declined  or  postponed  by  any  life  insurance 
company  or  association.  He  concluded  the 
application  with  the  following  agreement: 
"I  also  agree  that  all  of  the  foregoing  state- 
ments and  answers,  as  well  as  those  that  I 
make  to  the  company's  medical  examiner  in 
continuation  of  this  application,  are  by  me 
warranted  to  be  true,  and  are  offered  to  the 
company  as  a  consideration  for  the  contract, 
which  I  hereby  agree  to  accept  as  issued  by 
the  company  in  conformity  with  this  applica- 
tion." The  only  signature  of  the  applicant  to 
the  application  follows  this  agreement  The 
following  is  all  of  the  policy  which  requires 
notice:  "Bankers  Life  Insurance  Company 
of  the  City  of  New  York,  in  consideration  of 
the  application  for  this  policy,  and  all  state- 
ments made  therein  and  to  the  medical  ex- 
aminer, and  of  the  stipulations  and  agree- 
ments on  the  back  of  this  policy,  all  of  which 
are  made  part  of  this  contract,  •  »  • 
promises  to  pay  to  Mary  Webb,  wife  of  the 
insured,  her  executors,  administrators  or  as- 
signs, the  sum  of  ten  thousand  dollara" 
Mrs.  Webb  Iiaving  died,  upon  the  request  of 
the  Insured  the  policy  was  made  payable  to 
the  plaintiffs.  It  is  clear  that  the  agree- 
ment of  warranty  was  part  of  the  applica- 
tion. It  speaks  of  the  application  as  "this 
application,"  and  the  signature  to  the  ap- 
plication follows  the  agreement.  Also,  by 
the  terms  of  the  policy,  the  application  and 
the  statements  it  contained  were  made  part 
of  the  contract  The  agreement  of  warranty 
included  in  the  application  was  thus  incor- 
porated with  the  policy.  Holden  v.  Insur- 
ance Co.  (Sup.)  42  N.  Y.  Supp.  310.  The 
agreement  of  warranty  being,  therefore,  a 
constituent  part  of  the  contract,  if  the  state- 
ment the  truth  of  which  was  warranted, 
was  untrue,  there  can  be  no  recovery  on  the 
policy.  May  on  Insurance,  S  15C;  Clemans  v. 
Supreme  Assembly,  131  N.  Y.  485,  30  N.  E. 
400,  16  L.  R.  A.  33;  Thomas  v.  Fame  Ins. 
Co.,  108  111.  91;  Insurance  Co.  v.  Lampkin, 
5  Colo.  App.  177,  38  Pac.  a35.  Counsel  for 
the  plaintiffs,  however,  argues  that  upon  the 
facts  disclosed  by  the  evidence  the  state- 
ment was  not  untrue.  He  maintains  its 
truth,  not  as  an  independent  fact,  but  as  a 
deduction  from  facts.  It  will  therefore  be 
necessary  to  examine  the  facts  from  which 
counsel's  conclusion  is  drawn.  On  the  23d 
day  of  January,  1897,  Mr.  Webb  made  a 
proposal  to  the  agent  in  Denver  of  the  Mutual 
Reserve  Fund  Life  Association  of  New  York 
for  a  policy  in  that  association.  He  signed 
a  paper  entitled  "Part  1  of  Application  for 
Membership  and  Policy  of  Insurance,"  which 
contained  certain  questions  propounded  to 


him  by  the  agent  and  his  answers  thereto. 
This  paper  was  thereupon  delivered  to  the 
agent,  who  immediately  forwarded  it  to  the 
home  office,  where  it  was  received  on  the 
28th  day  of  January,  1897.  Having  signed 
and  delivered  this  paper,  he  subscribed  an- 
other paper  before  Dr.  McLauthlln,  the 
medical  examiner  at  Denver  of  the  associa- 
tion, entitled  "Part  II  of  Application  and 
Policy  of  Insurance,"  in  which  he  answered 
all  the  questions  propounded  to  him  by  the 
examiner.  There  was  still  another  paper, 
entitled  "Part  III  of  .Api)licatIon  for  Mem- 
bership and  Policy  of  Insurance."  This  was 
to  be  signed  by  the  medical  examiner  only, 
and  was  to  constitute  his  report  to  the  com- 
pany. It  contained  questions  to  be  answered 
by  bini,  showing  what  his  examination  of  the 
applicant  disclosed,  and  called  for  his  pro- 
fessional opinion  of  the  applicant's  physical 
condition  and  the  desirability  of  the  risk. 
With  this  paper  the  applicant  had  nothing 
to  do.  One  of  those  questions  was,  "Was 
urine  voided  in  your  presence?"  to  which  the 
examiner  answered,  "Sample  could  not  be 
obtained."  On  the  13th  day  of  February, 
1807,  Dr.  McLnuthlln  wrote  to  Dr.  Bowden, 
the  medical  director  of  the  company  In  New 
York,  as  follows:  "Dear  Doctor  Bowden; 
On  Jan.  23rd  I  examined  Ellas  H.  Webb, 
Denver,  county  sheriff  ($10,000.00).  At  that 
time  he  could  not  furnish  the  sample  of 
urine.  Otherwise  examination  complete,  with 
his  signature.  He  then  changed  his  mind 
and  would  not  furnish  urine,  although  agent 
is  still  hopeful.  Since  that  time  he  has  been, 
by  report,  quite  ill,  the  disease  being  un- 
known to  me.  Shall  I  insist  on  complete 
re-examination  If  he  still  desires  insurance? 
Please  advise.  Also  shall  I  forward  ex- 
amination minus  urine  exam,  if  he  refuses 
to  consider  the  matter  further?"  To  tlie 
foregoing  letter  the  following  answer  was 
returned  by  the  assistant  secretary  of  the 
company:  "Medical  Department,  Mutual  Re- 
serve Fund  Life  Association,  Broadway.  Xew 
York.  Frederick  A.  Burnbam,  President 
James  W.  Bowden,  M.  D.,  Medical  Director, 
February  17,  1897.  Dr.  H.  W.  Mcl«iuthlln, 
Mack  Blk.,  Denver,  Colo.:  Dear  Sir:  Your 
esteemed  favor  of  Feby.  13th  at  hand,  and 
contents  fully  noted.  Should  Mr.  Ellas  H. 
Webb  reconsider  his  decision  and  wish  to 
take  out  insurance,  and  If  his  reported  ill- 
ness be  a  fact,  we  would  certainly  insist 
upon  a  complete  re-examlnutlon.  In  any 
event,  will  you  kindly  forward  the  record  of 
the  e.xaminatlon  you  have  already  made  of 
this  party,  without  the  urinary  examination, 
in  case  he  refuses  to  take  any  further  steps 
in  the  matter?  Your  kind  attention  will  be 
highly  appreciated.  Yours  very  truly,  Rob- 
ert H.  Jones,  Assistant  Secretary."  Dr.  Mc- 
Lauthlln tliereupon  forwarded  the  papers 
(parts  2  and  3)  to  the  home  office,  having  ap- 
pended to  part  3  the  following  statement: 
"Mutual  Reserve  B^und  liife  Association. 
Confidential  Communication.     February  24, 
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1897.  Mr.  Webb  decline*  to  complete  the 
examination  by  famishing  sample  of  urine. 
He  claims  to  have  been  misinformed  of  cer- 
tain facts  concerning  company's  policy  by  the 
agent  writing  him.  He  has  been  sick  since 
my  examination,  confined  to  house,  but  the 
disease  Is  unknown  to  me.  At  the  time  of 
examination  he  seemed  a  first-class  risk  al- 
though I  failed  to  understand  his  long  con- 
finement in  hospital  In  1804  for  hernia.  I 
cannot  recommend  him  without  examination 
of  urine  also  on  account  of  his  recent  ill- 
ness. H.  W.  M."  The  last-named  papers 
were  received  by  the  company  March  1, 
1897.  On  March  3,  1897,  the  appUeaUon  was 
declined  by  the  company,  and  notice  of  the 
fact  ordered  sent  to  the  applicant  Whether 
such  notice  was  in  fact  sent,  or  whether 
any  information  of  this  action  of  the  com- 
pany was  ever  imparted  to  Mr.  Webb,  does 
not  appear.  It  was  shown  that,  as  a  wit- 
ness In  a  case  brought  by  these  plalntifTa 
against  the  Denver  Mutual  Life  Insurance 
Company  In  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado,  upon  a 
policy  issued  by  that  company  insuring  the 
life  of  Mr.  Webb,  Dr.  Bowden  had  testified 
that  the  three  papers  known  as  parts  1,  2, 
and  3,  constituted  the  application.  From 
the  titles  at  the  head  of  the  three  papers,  by 
which  each  was  designated  as  a  part  of  the 
application,  and  from  the  foregoing  state- 
ment of  Dr.  Bowden,  it  is  argued  that,  be- 
cause part  3  was  left  unfinished,  the  applica- 
tion was  never  completed,  or  that,  if  such 
conclusion  be  unwarranted,  Mr.  Webb's  re- 
fusal to  permit  the  medical  examiner  to  pro- 
ceed with  his  examination  operated  to  re- 
voke the  application;  so  that,  in  either  case, 
at  the  time  the  company  assumed  to  decline 
the  application,  there  was  no  application 
before  it  to  be  passed  upon,  and  the  action 
it  took  was,  therefore,  a  nullity. 

One  of  the  commonly  accepted  meanings 
of  the  term  "application"  is  a  request,  or  a 
document  containing  a  request  Bouvler  de- 
fines it  generally,  as  the  act  of  making  a  re- 
quest for  something;  and,  specially  with 
reference  to  insurance,  as  the  preliminary 
statement  made  by  a  party  applying  for  in- 
surance. An  application  for  insurance,  there- 
fore, comes  from  the  party  desiring  the  in- 
surance. The  report  of  the  examiner  is  not 
the  act  of  such  party.  There  is  no  definition 
of  the  word  which  would  give  to  a  document 
prepared  and  signed  by  the  examiner  alone, 
which  contains  simply  his  conclusions  as  to 
the  nature  or  desirability  of  the  risk,  to- 
gether with  the  facts  on  which  the  conclu- 
sion is  based,  the  contents  of  which  it  is  not 
necessary  that  the  applicant  should  know, 
and  which  may  directly  condemn  the  risk, 
the  character  of  an  application  for  insur- 
ance. We  can  hardly  supt>ose  that  the  as- 
sociation, in  its  headings  to  the  different 
documents.  Intended  to  revolutionize  the  es- 
tablished meaning  of  an  English  word.  We 
must  regard  those  headings  merely  as  forms 


devised  by  the  association  for  its  own  con- 
venience in  differentiating  the  several  papers, 
and  the  statement  of  Dr.  Bowden  aa  having 
reference  only  to  those  forma.  The  examina- 
tion was  required  to  enable  the  association 
to  judge  from  evidence  outside  of  the  state- 
ments of  the  applicant  whether  the  applica- 
tion should  be  approved.  The  requirement 
that  he  submit  to  an  examination  supposed 
an  application  already  made.  The  purpose 
of  the  examination  was  to  furnish  the  as- 
sociation with  the  means  of  passing  intel- 
ligently upon  the  application,  and  without  the 
application  the  association  had  no  right  to 
make  the  investigation;  so  that  the  examina- 
tion necessarily  followed  the  application. 
We  think  the  application  was  complete  be- 
fore the  examination  was  undertaken,  and 
that,  therefore,  the  refusal  of  Mr.  Webb  to 
permit  the  examiner  to  conclude  the  exami- 
nation had,  and  could  have,  no  effect  upon 
the  application.  That  was  still  ppiuling,  and 
its  revocation  or  withdrawal  required  some 
action  on  the  part  of  Mr.  Webb  directed  spe- 
cifically to  It.  No  such  action  was  taken, 
and  he  left  the  application  to  be  passed  upon 
by  the  association.  The  effect  of  the  action 
which  he  did  take  was  to  deprive  the  com- 
pany of  the  benefit  of  certain  evidence  which 
It  desired,  but  the  application  Itself  was  left 
undisturbed. 

These  plaintiffs  brought  an  action  in  the 
Circuit  Court  of  the  United  States  for  the 
District  of  Colorado  against  the  Security 
Mutual  Life  Insurance  Company  upon  a  pol- 
icy Issued  by  that  company  Insuring  the  life 
of  Mr.  Webb  for  the  benefit  of  the  plaintiffs. 
The  defense  Interposed  by  the  company  In 
that  case  was  the  same  with  the  one  we  have 
been  considering.  Substantially  the  same 
statement  by  the  insured  was  made  there  as 
here.  Its  untruthfulness  was  averred,  and 
the  evidence  In  support  of  the  averment  con- 
sisted of  the  Identical  proceedings  had  upon 
the  application  of  Mr.  Webb  to  the  Mutual 
Ileserve  Fund  Association  which  are  now 
before  us.  The  plaintiffs  had  Judgment  be- 
low, and  the  company  appealed  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  where  the  Judgement  was  re- 
versed. The  court  held  that  the  report  of 
the  medical  examiner  was  not  part  of  the 
application,  that  the  application  was  com- 
plete without  it,  and  that  the  refusal  of  Mr. 
Webb  to  permit  the  examination  to  proceed 
to  a  conclusion  did  not  revoke  the  applica- 
tion. Security  Mut.  Life  Ins.  Co.  v.  Webb,  106 
Fed.  808.  45  C.  C.  A.  G18.  See,  also,  Edlngton 
V.  Life  Ins.  Co.,  77  N.  Y.  564.  The  applica- 
tion not  having  been  withdrawn,  and  the 
association  having  In  the  regular  course  of 
Its  business  rejected  It,  the  statement  by  Mr. 
Webb  that  he  had  never  been  declined  or 
postponed  by  any  life  Insurance  company 
or  association  was  untrue,  and,  being  untrue, 
it  avoided  the  policy. 

It  may  be  tliat  the  statement  was  made  in 
good  faith.    We  think  it  probable  tlut  Mr. 


Digitized  by 


Google 


Colo.) 


SLACK  V.  STBPHBNa 


741 


Webb  supposed  that  his  action  In  respect  to 
the  examination  operated  to  discontinue  the 
application;  but  he  warranted  the  statement 
to  be  true,  and  nothing  short  of  its  literal 
truth  would  satisfy  the  warranty.  No  ques- 
tion of  good  faith  Is  Involved. 
The  Judgment  must  be  afBrmed.    AflBrmed. 


SLACK  et  al.  v.  STEPHENS  et  al. 

(Court  of  Appeals  of  Colorado.     March  14, 

1904.) 

INJUNCTION  — KKSTRAINING  SALE  OT  COBPO- 
RATK  STOCK  —  DEPBECIATION  —  ACTION  ON 
BONI>— DAMAGES— EXISTENCE  OF  PUBCHASEB 
— ADMISSlBILIir  OF  EVIDENCE— DEFENSES — 
BECALLING    JUBT— HABMLESS    EBBOR. 

1.  Where  a  sale  of  corporate  stock  _  is  re- 
strained by  injunction,  depreciation  in  its  val- 
ue may  be  recovered  as  damages  in  an  action 
on  the  Injunction  bond,  though  caused  by  the- 
company's  forfeiture  of  a  lease,  and  by  casual- 
ties  to   its   property. 

2.  A  complaint  on  an  Injunction  bond  alleg- 
ing that  when  the  injunction  issued,  restrain- 
ing plaintiff  from  selling  corporate  stock,  it 
had  a  certain  value,  and  that  a  sale  was  pre- 
vented by  the  writ,  and  that  at  and  after  the 
(fissolution  of  the  injunction  the  stodk  had 
become  and  continued  valueless,  warrants  evi- 
dence that  plaintiff  had  a  purchaser  who  could 
and  would  have  bought,  such  proof  not  being 
of  special  damaxe.  ....  ... 

3.  One  who  secures  an  mjunction  restrainmg 
a  minor  from  selling  property  cannot  defend 
an  action  on  the  injunction  bond  by  urging 
that  no  order  of  court  was  obtained  for  the 
sale   of  the  minor's  property. 

4.  Recalling  the  jury  and  reading  stenograph- 
ic notes  of  a  witness'  evidence,  in  the  ab- 
sence of  and  without  notice  to  appellant's 
counsel,  is  not  ground  for  reversal,  where  a 
correct  verdict  was  rendered  on  unconflicting 
evidence. 

On  Petition  for  Rehearing. 

5.  One  who  secures  an  injunction  restrain- 
ing the  sale  of  property  cannot  defend  an  ac- 
tion on  the  injunction  bond  by  urging  that  the 
plaintiff  held  title  to  the  property  in  fraud 
of  the  creditors  of  the  true  owner. 

Appeal  from  District  Court,  Arapahoe 
Cotinty. 

Action  by  Henry  J.  Stephens  and  others 
against  James  B.  Slack  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
AtBrmed,  and  petition  for  rehearing  denied. 

Thomas,  Bryant  &  Lee,  for  appellanta 
Morrison  &  De  Soto,  for  appellees. 

GUXTER,  J.  Action  on  injunction  bond. 
Verdict  and  Judgment  for  plaintiffs.  Defend- 
ants appeal.  The  material  allegations  of  the 
complaint  are:  One  of  plaintiffs,  Clarence  E. 
Stephens,  a  minor,  hereinafter  designated 
as  plaintirr,  owned  130,000  shares  of  stock— 
S.OOO  in  his  own  name,  and  125,000  In  that 
of  a  trustee— having  a  value  of  six  cents  per 
share.  An  Injtmction  issued  and  served  pre- 
vented, pending  the  writ,  the  plaintiff  and 
bis  trustee  from  selling  his  stock.  The  writ 
was  dissolved.  When  dissolved  the  stock 
was,  and  ever  since  has  been,  valueless.    An 


Injunction  bond,  ordinary  form,  penalty  ?2,- 
500,  given  In  the  proceedings  out  of  which 
the  Injunction  Issued,  Is  set  out,  and  the  al- 
legation made  that  plaintiff  has  been  dam- 
aged through  the  Issuance  and  service  of  the 
writ.  In  being  prevented  from  efTectlng  a 
sale  of  the  stock  In  the  sum  of  $8,070— being 
the  amount  for  which  he  could  and  would 
have  sold  the  now  worthless  stock  but  for 
the  Injunction— and  certain  expenses  In  the 
nature  of  attorney's  fees  and  costs.  Plain- 
tiffs herein  are  the  defendants  of  the  Injunc- 
tion proceeding,  and  defendants  herein  are 
the  principal  and  sureties  on  the  Injunction 
bond.  Judgment  is  prayed  for  the  penalty  of 
the  bond.  The  evidence  sustains  the  cause 
of  action  alleged. 

1.  It  is  said  plaintiff  did  not  prove  any 
damage  as  the  proximate  result  of  the  issu- 
ance of  the  writ.  The  evidence  was  that  the 
stock  had  a  value  of  about  six  cents  per 
share  at  the  time  of  the  service  of  the  writ; 
that  It  could  and  would  have  been  sold  at 
six  cents  per  share,  but  for  the  writ;  that 
at  the  time  of  the  dissolution  of  the  writ  the 
stock  was  valueless,  and  has  been  since. 
There  was  evidence  that  the  valueless  char- 
actor  of  the  stock  at  the  time  of  the  dissolu- 
tion was  brought  about  by  a  forfeiture  of  a 
'ease — one  of  the  main  assets  of  the  com- 
pany In  which  the  stock  -was  held— the  burn- 
ing of  a  shafthouse  on  the  leased  premises, 
and  the  filling  of  the  mine  thereon  with  wa- 
ter; these  events  taking  place  pending  the 
writ.  These  events,  It  is  said,  are  the  proxi- 
mate cause  of  plalntlCTs  damage,  and  not 
the  writ  of  Injunction.  The  authorities  are 
that  the  wrongful  act  of  defendants  In  secur- 
ing and  having  served  the  writ  of  Injunc- 
tion, thereby  wrongfully  preventing  plaintiff 
from  selling  the  stock  and  realizing  its  value 
when  it  had  a  value.  Is  the  proximate  cause 
of  the  damage  sustained  through  the  failure 
to  sell.  In  Kennedy's  Adm'x  v.  Hammond  & 
Hall,  16  Mo.  341,  the  facts  were:  A  trust 
deed  securing  notes  on  a  leasehold  interest 
in  real  estate  was  being  foreclosed,  the  sale 
was  enjoined,  and  pending  the  writ  the  Im- 
provements on  the  leased  property  were  de- 
stroyed by  Are,  and  the  lease  forfeited;  the 
trust  property  being  thus  lost  to  the  cestui 
que  trust,  the  holder  of  the  notes.  If  the 
trust  property  had  been  sold  at  the  date  ad- 
vertised, it  would,  In  all  probability,  have 
brought  the  amount  of  the  notes  povere<l 
thereby,  the  Interest  thereon,  and  expense  of 
foreclosure.  The  writ  was  dissolved,  and 
when  dissolved  the  trust  property  had  been 
lost.  The  action  was  on  the  Injunction  bond 
by  the  holder  of  the  notes.  The  writ  of  In- 
junction was  held  to  be  the  proximate  cause 
of  the  damages  sustained  through  the  loss 
of  the  trust  property,  and  the  measure  of 
damages  to  be  the  debt  originally  secured 
by  the  trust  deed,  and  interest  thereon.  In 
Meysenburg,  Trustee,  v.  Sehlleper,  48  Mo. 
426,  the  facts  were:  A  trust  deed  was  beiug 
foi-eclosed.    An  injunction  stopped  the  sale. 
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Had  the  sale  been  made  as  advertised,  the 
trust  property  would  have  realized  a  suf- 
ficient sum  to  discharge  the  secured  indebted- 
ness. The  injunction  was  dissolved  and  tlie 
trust  proi>erty  sold.  It  realized  about  $:i.r»<)0 
less  than  the  amount  it  would  have  brought 
on  the  date  advertised  if  sold,  and  about  ^2,- 
.500  less  than  the  claim  of  the  cestui  que 
trust.  The  action  was  on  the  Injunction 
bond.  The  writ  of  Injunction  was  held  to  be 
the  cau.se  of  the  damage,  and  the  deprecia- 
tion of  the  trust  property,  to  wit,  $2,500,  to 
be  its  measure.  It  was  there  contended,  as 
here,  that  the  injunction  was  not  the  proxi- 
mate cauise  of  the  depreciation.  Tlie  court. 
Inter  alia,  said:  "In  opposition  to  this  view, 
the  plaintiffs'  counsel  insist  that  the  deprecia- 
tion ought  not  to  be  taken  into  considera- 
tion, since,  as  be  claims,  the  injunctions 
were  not  the  direct  cause  of  the  deprecia- 
tion. However  that  may  be.  the  Injunctions 
Indisputably  delayed  the  sale  for  nearly  a 
year,  and  the  $2,500  loss  was  an  incident  of 
that  delay.  The  injunctions  therefore  were 
the  'occasion'  of  the  supposed  loss.  *  •  • 
If  property  is  deteriorated  or  destroyed  dur- 
ing the  suspension  caused  by  an  unwarranted 
Injunction,  the  loss  thence  resulting  Is  to  be 
considered  in  assessing  damages.  ♦  •  • 
The  depreciation  in  the  salable  value  o£ 
property  occurring  under  the  same  circum- 
Ptances  falls  within  the  same  principle." 
Rubon  V.  Stephan,  25  Miss.  253,  w^as  upon 
an  injunction  bond,  by  the  holder  of  a  note 
secured  by  a  trust  deed,  to  recover  damages. 
The  facts  were:  A  pending  trust  deed  fore- 
closure, an  injunction  to  restrain  the  sale, 
dissolution  of  the  writ,  and  depreciation  of 
the  trust  property  pending  the  writ.  The 
court  held  tlie  measure  of  damages  to  be 
the  difference  between  the  amount  the  trust 
property  would  have  brought  on  the  date  ad- 
vertised for  sale,  and  the  amount  such  prop- 
erty did  bring  after  the  dissolution  of  the 
writ,  with  interest  on  such  difference;  such 
recovery  to  be  within  the  penalty  of  the  bond. 
See,  also.  Levy  v.  Taylor,  24  Md.  282. 

2.  The  complaint  alleges  value  of  stock 
when  writ  was  served;  tliat  a  sale  was  pre- 
vented pending  the  writ:  that  the  stock  at 
the  dissolution  was,  and  has  been  since, 
valueless;  and  that  thereby  plaintiff  has 
suffered  damage.  Defendants  are  by  these 
allegations  advised  that  plaintiff  claims  dam- 
ages through  being  prevented  from  effecting 
a  sale  of  the  stock  pending  the  writ  Plain- 
tiff was  proving  the  damages  thus  laid,  and 
not  special  damages,  in  showing  that  he  had 
a  purchaser  who  could  and  would  have 
bought  the  stock,  but  was  prevented  by  the 
writ.  Plaintiff  could  not  have  proven  his  al- 
legation that  he  was  prevented  from  effect- 
ing a  sale  by  the  writ,  except  by  showing 
that  he  had  an  opportunity  to  sell,  and  would 
have  sold,  but  was  prevented  by  the  writ 
If  defendants  desired  the  complaint  more 
definite  and  certain  as  to  the  sale  prevented 
by  the  writ,  they  should  have  resorted  to  a 


motion  for  an  order  to  that  effect.  It  Is  too 
late  to  complain  of  It  here.  As  to  the  con- 
tention tliat  a  sale  could  not  have  been  made 
of  the  minor's  stock  without  an  order  of 
court,  and  that  no  such  order  was  obtained, 
appellants  are  not  In  position  to  make  it, 
because  their  wrongful  act  in  securing  tlie 
injunction  made  it  useless  to  apply  for  or 
obtain  such  order. 

3.  After  the  retirement  of  the  jury  for  de- 
liberation. It  was  recalled,  and  evidence  of 
one  of  the  witnesses  for  plaintiff  read  from 
the  stenographic  notes.  No  one  of  counsel 
for  defendants  bad  been  notified,  and  no  one 
of  them  was  present.  It  is  said  this  was  er- 
ror. If  so,  no  prejudice  was  worked,  because 
the  verdict  Is  right,  and  Is  the  only  one  that 
could  reasonably  have  been  rendered  on  the 
evidence.  The  evidence  of  plaintiff  made  out 
his  case,  and  there  was  no  conflicting  evi- 
dence. The  only  evidence  by  defendants  was 
through  a  recall  of  one  of  plaintiff's  wit- 
nesses to  a  point  of  no  materiality  to  this  rul- 
ing. 

The  gist  of  the  case,  as  made  by  the  plead- 
ings and  evidence,  is:  Plaintiff  owned  stock 
of  value.  He  could  and  would  have  sold  it 
He  was  enjoined  from  so  doing,  and  there- 
by prevented  from  selling.  Pending  the  writ 
tlie  stock  became  valueless  without  his  fault, 
and  has  since  been  so  without  his  fault  The 
wrongful  act  of  appellants  (defendants  be- 
low) caused  plaintiff  to  lose  the  value  of  bis 
stock.  The  value  of  his  stock  exceeded  the 
penalty  of  the  bond.  He  was  entitled,  in  an 
action  on  the  bond,  to  recover  such  damage, 
to  the  extent  of  the  penalty  of  the  bond.  He 
had  verdict  and  Judgment  xor  such  penalty, 
and  we  think  the  judgment  should  be  af- 
firmed.   Atflrmed. 

On  Rehearing. 

PER  CURIAM.  During  the  trial  a  wit- 
ness testified  to  Clarence  E.  Stephens  being 
the  owner  of  the  shares  of  stock  mentlonetl 
In  the  complaint.  Upon  cross-examiuation 
the  court  declined  to  permit  this  witness  to 
be  asked  if  such  stock  had  been  issued  to 
Clarence  E.  StepheiLs,  and  to  witness  as  trus- 
tee for  Clarence  E.  Stephens,  for  the  purpose 
of  defrauding  creditors  of  Henry  J.  Steph- 
ens. It  is  urged  that  error  was  committed 
In  this  refusal.  Assuming,  for  the  purpose 
of  this  ruling,  that  the  question  of  the  own- 
ership of  the  stock  was  put  In  issue  by  tlie 
answer,  still  no  error  was  committed  in  the 
action  of  the  court,  for  the  reason  that  it  was 
immaterial  to  the  questions  Involved  in  this 
case  whether  the  stock  had  been  issued  to 
Clarence  E.  Stephens  for  the  purpose  of  de- 
frauding creditors  of  the  original  owner  or 
not  While  such  transfer  might  be  void  as 
to  attachment  or  execution  creditors,  it  was 
good,  and  the  ownership  In  Clarence  E. 
Stephens,  so  far  as  the  parties  to  this  suit 
are  concerned. 

Petition  for  rehearing  denied.    Denied. 
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norsE  V.  JOHNSON. 

(Court  of  Appeals   o{  Colorado.     April   11, 
1901.) 

FRAUDULENT  COSVEYANCE  —  PLEADING— PUB- 
POSE  OF  CONVEYANCE — NECESSITY  OF  ALLE- 
GATION— APPEAL— VERDICT  ON  CONFLICTING 
EVIDENCE— DISCHARGE  IN  BANKRUPTCY — 
SUFFICIENCY  OF  PETITION. 

1.  Under  Mills'  Ann.  St.  {  2030,  providing 
that  every  conveyance  with  intent  to  hinder  or 
defraud  creditors  shall  be  void,  where,  in  at- 
tachment by  an  assignee  of  a  note,  a  third  par- 
ty intervenes,  claiming  to  hold  under  a  convey- 
ance from  defendant  in  attachment  prior  to  the 
a.ssignment,  plaintiff,  in  his  answer  to  the  peti- 
tion in  intervention,  need  not  allege  that  the 
conveyance  was  made  with  intent  to  defraud 
bim. 

2.  The  verdict  of  a  jury  on  conflicting  evi- 
dence is  conclusive  on  appeal. 

3.  An  intervener  in  attachment,  claiming  the 
property  under  a  conveyance  from  the  debtor, 
appealed  from  a  judgment  against  bim,  and  then 
filed  a  petition  in  the  appellate  court  asking  a 
reversal  l}ecause,  since  the  judgment,  the  debt- 
or bad  been  declared  a  banlirupt  and  dischar- 
ged in  banltruptcy ;  plaintiff  having  proved  his 
claim,  and  participating  in  the  distribution  of 
assets.  Held  that,  as  the  petition  failed  to 
state  the  date  of  the  filing  of  the  petition  in 
bankruptcy,  it  could  not  be  considered. 

Appeal  from  District  Court,  Chaffee  Coun- 
ty. 

Action  by  Charles  P.  Johnson  against  W. 
W.  Woodbridge  and  another.  In  which  Sher- 
man House  intervenes.  From  a  Judgment 
for  plaintiff.  Intervener  appeals.    Affinned. 

A.  L.  Taylor,  for  appellant.  G.  K.  Harten- 
stein,  for  appellee. 

MaXWEI^U,  J.  Appellee  commenced  suit 
by  attachment  upon  a  promissory  note 
against  W.  W.  and  F.  H.  Woodbridge.  A 
writ  of  atmchment  was  levied  upon  about 
200  acres  of  land  and  certain  water  rights. 
Appellant,  House,  by  petition,  intervened, 
averring  that  he  was  the  owner,  by  purchase 
for  a  valuable  consideration,  of  the  attached 
land,  under  a  deed  executed  by  W.  W.  Wood- 
bridge,  dated  and  recorded  May  2,  1900,  and 
had  been  in  possession  of  the  land  since  that 
date.  The  writ  of  attachment  was  levied 
May  28,  1900.  Issues  as  to  the  indebtedness, 
the  attachment,  and  the  i)etitIoii  of  interven- 
tion wore  tried  to  a  jury  upon  special  ques- 
tions, for  answer  by  "Yes"  or  "No";  a  gen- 
eral verdict  and  general  Instructions  being 
waived.  The  Jury  answered  that  the  note 
had  not  been  paid,  that  the  transfer  of  the 
property  from  W.  W.  Wootlbridge  to  Inter- 
vener was  not  made  in  good  faith  and  for  a 
valuable  consideration,  and  that  such  trans- 
fer was  made  to  hinder,  delay,  and  defraud 
the  creditors  of  Woodbridge.  Intervener 
moved  for  judgment  notwithstanding  the 
verdict,  and  for  a  new^  trial,  which  motions 
were  overruled,  and  Judgment  was  entered  in 
favor  of  appellee  for  the  amount  due  on  the 
note,  sustniniug  the  attachment,  and  that  the 
land  attached  at  the  time  of  the  levy  of  the 
writ  was  the  property  of  the  defendant  W. 
W.  Woodbridge,  and  not  the  property  of  in- 


tervener; that  the  deed  dated  May  2,  1900, 
from  W.  W.  Woodbridge  to  intervener,  pur- 
porting to  convey  the  property,  was  frandu- 
lent  and  void,  and  of  no  effect  as  against  the 
attachment  levy— and  dismissed  the  petition 
of  intervention,  with  costs  against  the  inter- 
vener, from  which  Judgment  against  Uim  in- 
tervener appeals. 

F.  H.  Woodbridge  Is  the  wife  of  W.  W. 
Woodbridge,  and  the  sister  of  intervener. 
The  note  sued  on  was  given  by  the  Wood- 
bridges  to  J.  C.  Irving  as  a  part  of  the  con- 
sideration for  the  conveyance  by  Irving  to 
W.  W.  Woodbridge  of  the  property  levied  on 
by  the  writ  of  attachment,  which  note  was 
due  May  10,  1000,  and  Indorsed  by  Irving  to 
appellee  after  maturity. 

1.  The  motion  for  Judgment  notwithstand- 
ing the  verdict  is  based  upon  the  proposition 
that  the  answer  to  the  petition  of  interven- 
tion Is  fatally  defective.  In  not  alleging  that 
the  sale  of  the  land  was  made  to  hinder, 
delay,  and  defraud  the  plaintiff;  he  not  being 
tue  owner  of  the  note  In  suit  at  the  time  of 
the  alleged  sale  of  the  land.  Such  allegation 
is  not  necessary  under  the  statute,  which  en- 
acts, In  substance,  that  every  conveyance  of 
any  estate  or  Interest  In  lands,  goods,  or 
things  in  action,  made  with  the  intent  to 
hinder,  delay,  or  defraud  creditors  or  other 
persons,  shall  be  void.  Mills'  Ann.  St.  J 
2030.  In  Wilcoxen  v.  Morgan,  2  Colo.  473. 
478.  It  was  held:  "Conveyances,  voluntary 
merely,  are  maintained  as  against  subse- 
quent creditors.  A  conveyance  which  Is  not 
only  voluntary,  but  animated  by  a  positive 
and  active  intent  to  defraud  existing  credit- 
ors. Is  void,  not  only  as  to  these,  but  as  to 
sub.se<iuent  creditors  as  well.  [Citing  author- 
ities.] The  terms  of  our  statute  are  quite  as 
broad  as  those  of  13  Elizabeth,  c.  5,  and  this 
effect  has  almost  everywhere  been  accorded 
to  It.  The  authorities  cited  to  the  contrary 
doctrine  seem  to  be  opposed  to  tlie  settled 
course."  In  Gregory  v.  Fllbeek,  12  Colo.  379, 
382,  21  Pac.  489,  490,  it  was  held:  "To  bring 
a  conveyance  within  the  statute.  It  must  have 
been  'niade  with  the  Intent  to  hinder,  delay 
or  defraud  creditors  or  other  persons  of  their 
lawful  suits,  damages,  forfeitures,  debts  or 
demands.'  Gen.  St.  1883,  §  152C.  The  word- 
ing of  the  statute  clearly  shows  that  It  was 
not  intended  to  limit  the  protection  thereby 
given  to  creditors  existing  at  tlie  time  when 
the  conveyance  Is  made.  The  object  of  the 
statute  Is  to  protect  all  persons  against  con- 
veyances made  to  hinder  or  defraud  them  of 
their  lawful  suits,  damages,  forfeitures, 
debts,  or  demands.  The  necessary  and  ma- 
terial thing,  to  bring  a  case  within  the  pro- 
tection of  the  statute.  Is  not  that  the  party 
Invoking  its  aid  should  have  an  existing  cause 
of  action  or  demand  at  the  time  the  convey- 
ance is  made,  but  that  the  grantor  intended 
by  such  conveyance  to  hinder,  delay,  or  de- 
fraud creditors  or  other  persons  in  the  man- 
ner set  forth  In  the  statute.  When  such  In- 
teutlon  Is  made  to  api)ear,  the  conveyance,  as 
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between  the  grantor  and  tbe  party  seeking 
to  set  it  aside,  is  brought  witliiu  tbe  statute." 
See,  also,  Burdsall  v.  Waggoner,  4  Colo.  256. 
Tbe  statute  of  Illinois  is  in  effect  the  Colo- 
rado statute  above  cited.  In  Loweutrout  v. 
Campbell,  130  111.  503,  508,  22  X.  E.  744,  745, 
it  was  held:  "A  conveyance  intended  to  de- 
fraud creditors  is  voidable  not  only  as  to  ex- 
isting, but  as  to  future,  creditors."  Partridge 
V.  Stokes,  60  Barb.  586;  Morrill  v.  Kilner, 
113  111.  .'?18;  Shand  v.  Hanley,  71  N.  Y.  319; 
Horn  V.  Volcano  Co.,  13  Cal.  62,  73  Am.  Dec. 
560;  Hutchinson  v.  Kelly,  1  Rob.  (Va.)  123, 
39  Am.  Dec.  250;  Stlleman  r.  Ashdown,  2 
Atk.  481;  Freeman  v.  Pope  (L.  R.)  5  Ch.  538. 
The  case  of  Kaufman  t.  Burcliinell,  15  Colo. 
App.  520,  63  Pac.  786,  is  cited  contra.  While 
it  is  not  apparent  from  tbe  statement  of 
facts  in  the  opinion,  the  fraud  there  consid- 
ered by  the  court  was  the  fraud  peipetrated 
by  Kaufman  and  Cohn  in  securing  the  signa- 
ture of  Mrs.  Soioman  to  the  Kaufman  note. 
The  question  whether,  if  the  sale  of  the 
goods  by  Mrs.  Cohn  to  Kaufman  was  with 
the  intent  upon  their  part  to  hinder,  delay, 
or  defraud  creditors,  such  fraud  would  be  a 
ground  for  setting  aside  such  sale  at  tbe 
Instance  of  indorsee,  Jacob,  was  not  ruled. 
There  was  no  error  in  the  ruling  ui)on  the 
motion  for  Judgment  notwithstanding  the 
verdict. 

2.  Error  is  assigned  upon  the  ruling  upon 
the  motion  for  a  new  trial,  which  motion  was 
upon  the  ground  that  the  verdict  and  Judg- 
ment were  contrary  to  the  law  and  the  evi- 
dence. The  complaint  here  is  that  the  evi- 
dence is  not  sufficient  to  support  the  verdict. 
The  well-settled  rule  of  the  appellate  courts 
of  this  state  is  that  the  verdict  of  the  Jury 
upon  conflicting  evidence  is  conclusive  upon 
appeal.  An  examination  of  the  record  dis- 
closes ample  testimony  to  support  the  ver- 
dict of  the  Jury  in  this  case.  No  en-or  was 
committed  in  overruling  the  motion  for  a 
new  trial. 

3.  Several  errors  are  assigned  upon  rulings 
as  to  the  admission  and  exclusion  of  evi- 
dence. Three  Issues  were  tried  together,  viz., 
the  indebtedness,  the  traverse  of  the  attach- 
ment, and  the  issue  upon  the  petition  of  in- 
tervention. It  was  impossible  to  separate 
the  testimony.  The  evidence  admitted  over 
tl»e  objection  of  intervener  was  competent, 
material,  and  relevant  to  prove  the  main  is- 
sue. 

The  other  errors  assigned  upon  the  exclu-- 
sion  of  evidence  offered  by  intervener  are 
so  unimportant  tlwt  they  could  not  have  in- 
fluenced the  result. 

The  intervener  has  filed  in  this  court  bis 
petition,  wherein  he  alleges  that,  since  the 
rendition  of  the  Judgment  in  this  case,  the 
defendants  have  been  declared  bankrupts, 
and  in  April  and  May,  1901,  by  the  decree  of 
the  United  States  District  Court  for  tlie  Dis- 
trict of  Colorado,  were  discharged  in  bank- 
ruptcy; tljat  the  debt  which  was  the  basis  of 
the  Judgment  iu  this  case  was  proved  and  al- 


lowed in  the  bankruptcy  proceedings,  and  ap- 
pellee received  his  pro  rata  share  of  the  bank- 
rupt estate;  and  for  this  reason  intervener 
asks  that  the  Judgment  of  the  court  below  be 
set  aside.  We  decline  to  entertain  this  petition 
for  tbe  purpose  of  determining  the  force  and 
effect  of  the  alleged  discharge  in  bankruptcy 
upon  the  Judgment  of  the  court  below  against 
intervener,  for  the  reason  that  the  petition 
does  not  disclose  tbe  date  of  tbe  filing  of  the 
petition  in  bankruptcy. 

There  being  no  error  In  the  record,   the 
Judgment  is  affirmed.    Affirmed. 


CARPER  V.  RISDON. 
(Court  of  Appeals  of  Colorado.    May  9,  1904.) 

CONVEBSION  —  LANDLORD  AND  TENANT  —  FIX- 
TURES —  REMOVAL  —  ESTOPPEL— DEMAND  AND 
REFUSAL— JOINT  DEFENDANTS— DISMISSAL  AS 
TO      ONE— EFFECT— EVIDENCE— ADMISSIBILITY. 

1.  A  lessee  of  mining  property,  before  building 
a  shafthouBe  on  the  property,  and  erecting  ma- 
chiuery,  entered  into  a  verbal  agreement  with 
the  lessor  by  which  he  had  a  right  to  remove 
them  on  30  dava'  notice.  The  landlord  for- 
feited the  lease  for  failure  of  the  lessee  to  com- 
ply with  certain  provisions,  and  notified  him 
to  remove  the  machinerj-  from  the  proiK-rty, 
or  he  would  do  so.  Thereafter  the  landlord  con- 
veyed the  claim  to  one  who  understood  at  the 
time  of  the  purchase  the  right  of  the  tenant  to 
the  machinery.  The  tenant  tliereafter  leased 
the  machinery  to  the  owner  of  the  claim  for  a 
certain  time,  with  an  option  of  purchase.  There- 
after the  purchaser  of  the  claim  refused  to  al- 
low the  machinery  to  lie  removed.  Held,  in  an 
action  by  the  lessee  to  recover  damages  for  the 
conversion  of  the  machinery,  that  the  claimant 
of  the  land  was  estopped  to  deny  ownership  in 
plaintiff. 

2.  Though  a  demand  on  the  part  of  plaintiff 
to  turn  over  property  to  him  alleged  to  have 
l)een  converted  by  the  defendant  emoraces  more 
property  than  the  plaintiff  ultimately  lays  claim 
to,  a  refusal  on  the  part  of  defendant  to  turn 
oyer  any  part  of  the  property  claimed  by  plain- 
tiff is  evidence  of  a  conversion  of  that  part 
to  which  plaintiff  ultimately  did  lay  claim. 

3.  In  an  action  for  conversion,  demand  and 
refusal  are  immaterial,  where  tbe  fact  of  con- 
version otherwise  appears. 

4.  A  letter  written  by  an  attorney  for  defend- 
ant in  an  action  for  conversion,  in  which  it  is 
asserted  that  defendant  is  the  owner  of  the 
property,  and  plaintiff's  claim  thereto  is  repu- 
diated, is  evidence  of  a  conversion. 

5.  An  order  of  dismissal  of  a  joint  defendant 
in  an  action  for  conversion  does  not  affect  the 
liability  of  his  codefendant. 

6.  Records  of  the  office  of  the  county  treasurer 
of  a  county  in  which  proi)erty  is  located,  show- 
ing the  value  at  which  the  proiwrty  w^as  assess- 
ed to  plaintiff,  are  inadmissible  in  an  action  for 
conversion  of  the  property. 

7.  In  an  action  for  conversion,  testimony  of 
plaintiff  as  to  the  valne  of  the  property,  biased 
on  what  it  coat  him  previous  to  the  conversion, 
is  inadmissible. 

Appeal  from  District  Court,  Gilpin  County. 

Action  by  .Tohn  S.  Hisdon  against  F.  U. 
Carper  and  anotlier.  From  a  Judgment  for 
plaintiff,  and  an  order  dismissing  his  co-de- 
fendant. Carper  appeals.     Reversed. 

Branch  H.  Giles,  for  appellant  Geo.  S. 
Redd,  for  appellee. 
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THOMSON,  P.  J.  This  suit  was  brought 
by  John  S.  Risdon  against  F.  T>.  Carper  and 
B.  C.  Llndemann  to  recover  damages  for  the 
alleged  conversion  by  the  defendants  of  a 
shafthouse  and  certain  mining  machinery  be- 
longing to  the  plaintiff.  The  complaint  al- 
leged ownership  and  right  to  possession  of 
the  property  In  the  plaintiff,  fixing  its  value 
at  $8,000;  also  a  demand  upon  the  defend- 
ants for  the  property,  and  their  refusal  to 
deliver  it.  The  answer  denied  the  ownership 
of  the  property  by  the  plaintiff  and  his  right 
to  the  possession  of  it,  denied  its  alleged 
value,  and  denied  conversion,  but  averred 
that  In  so  far  as  the  property  was  in  the  pos- 
bession  of  the  defendants,  or  either  of  them. 
It  belonged  to  them,  or  one  of  them.  Before 
trial  the  plaintiff  dismissed  his  claim  as  to 
the  shafthouse.  The  cause  was  tried  by 
the  court,  which,  after  bearing  the  evidence, 
ordered  a  dismissal  as  to  the  defendant  Lln- 
demann, and  rendered  Judgment  against  the 
defendant  Carper  for  $450.    Carper  appeals. 

The  following  were  the  facta  disclosed  by 
tbe  evidence:  On  July  8,  1883,  Daniel  Pro- 
cunier,  tbe  then  owner  of  the  Proconier  lode 
mining  claim,  leased  the  claim  to  the  plain- 
tlfl  for  three  years.  Nothing  was  contained 
in  tbe  contract  of  lease  concerning  the  pla- 
cing of  machinery  or  Improvements  on  the 
claim  by  the  lessee,  or  their  removal  by  him. 
He  entered  vpoa  the  property,  and,  having 
erected  a  shafthouse,  purchased  and  placed 
upon  the  mining  claim  the  machinery  in  con- 
troversy, for  the  purpose  of  working  it.  Be- 
fore building  the  shafthouse,  he  had  a  con- 
vermtion  with  Procnnier  with  reference  to 
the  improvements  he  proposed,  in  which  it 
was  verbally  agreed  by  Procnnier  that  he 
should  have  the  right  to  remove  them  upon 
ao  days'  notice.  On  June  15,  1805,  Procnnier 
caused  to  be  served  on  the  plaintiff  a  notice 
of  forfeiture  of  the  lease  for  failure  of  com- 
pliance with  Its  terms.  On  the  20th  of  the 
same  month,  by  agreement  of  the  parties  in 
-writing,  the  forfeiture  was  waived,  provided 
certain  conditions  of  waiver  were  performed 
by  the  plaintiff.  On  December  17th  of  the 
same  year,  Procunler  served  upon  the  plain- 
tiff another  notice  of  forfeiture;  stating  that 
the  latter  had  failed  to  perform  the  conditions 
of  the  agreement  of  waiver,  and  notifying  him 
to  remove  his  machinery,  or  he  (Procunler) 
-would  do  so.  and  hold  it  subject  to  the  plain- 
tiff's disposition  of  it  and  at  his  expense 
and  risk.  In  the  following  month,  the  ma- 
chinery still  remaining  on  the  claim,  the 
plaintiff,  at  Procunler 's  request,  consented 
that  it  might  remain  where  it  was,  for  use 
by  parties  to  whom  Procunler  proposed  to 
lease  the  property.  On  August  11,  1896,  Pro- 
cunler conveyed  the  mining  claim  to  Albert 
Bogtfs.  On  the  12th  day  of  April,  1897, 
Rogers  conveyed  the  claim  to  Geo.  A.  Ix>n»- 
lierry,  who,  on  the  same  day,  after  executing 
to  Rogers  a  trust  deed  of  the  property  to 
secure  the  payment  of  $2,500,  conveyed  It 
to  Curper.    On  the  15th  day  of  September, 


1898,  Carper  leased  tbe  claim  to  Llndemann, 
who  a  few  days  afterwards  went  Into  pos- 
session. The  claim  of  the  plaintiff  to  the 
machinery  was  understood  by  Rogers  at  the 
time  of  bis  purchase.  Lonsberry  seems  to 
have  been  merely  a  conduit  through  which 
the  title  passed  on  its  way  from  Rogers  to 
Carper.  He  held  It  only  long  enough  to  ex- 
ecute the  trust  deed,  and  then  turned  it  over 
to  Carper.  On  the  10th  day  of  December, 
1.H97,  a  written  agreement  was  entered  into 
between  the  plaintiff  and  Carper  whereby 
the  plaintiff  leased  the  machinery  to  Carper 
at  a  rental  of  $25  per  month  for  four  months 
— tbe  rent  to  be  paid  only  for  the  time  the 
machinery  was  actually  used— and  gave  him 
an  option  to  purchase  it  for  $1,500.  Carper 
paid  a  portion  of  the  rent,  but  did  not  ex- 
ercise the  option.  About  the  10th  day  of  Oc- 
tober, 189S,  the  plaintiff  met  Carper,  and  ask- 
ed him  if  he  (plaintiff)  should  remove  the 
machinery,  and  Carper  requested  him  not  to 
do  so.  When  demand  was  made  upon  Car- 
per for  the  property,  he  refused  to  turn  over 
any  part  of  it;  and  on  November  8,  1898, 
the  plaintiff  received  a  letter,  signed  by  Car- 
per's attorney,  notifying  him  that  the  ma- 
chinery belonged  to  Carper,  and  informing 
him  that  whoever— whether  the  plaintiff  or 
any  one  else— removed  the  machinery  from 
the  claim  without  authority  from  Carper, 
would  be  held  responsible  to  Carper  for  its 
value. 

The  ground  of  Carper's  claim  to  the  owner- 
ship of  the  property  is  that  the  machinery 
became  permanently  affixed  to  the  land,  and 
was  part  of  the  freehold,  so  that  his  title 
to  the  land  embraced  the  machinery.  The 
rule  Invoked  is  unquestionably  the  general 
lUe,  but  it  does  not  obtain  as  between  land- 
lord and  tenant  The  plaintiff  was  lessee 
of  the  mine,  and  placed  the  macliinery  upon 
it  for  the  purpose  of  operating  it.  Articles 
affixed  by  a  tenant  to  the  demised  premises 
for  the  purpose  of  carrying  on  the  business 
for  which  they  are  leased  are  removable  by 
him,  however  firmly  they  may  be  attached. 
Ferry  Co.  v.  Railway  Co.,  142  U.  8.  396,  12 
Sup.  Ct  188,  35  L.  Ed.  1055;  Updegraff  v. 
Lesem,  15  Colo.  App.  297,  62  Pac.  342.  But 
tbe  removal  must  be  effected  during  the  term 
ot  lease,  if  that  remains  in  force  for  its 
full  term.  If,  however,  it  Is  terminated  by 
the  act  of  the  landlord  before  the  time  limit- 
ed by  itself  for  its  expiration,  the  tenant 
has  a  reasonable  time  after  it  is  so  termi- 
nated within  which  to  proceed.  Ewell  on 
Fixtures,  141,  147;  Updegraff  v.  Lesem,  su- 
pra. And  what  is  a  reasonable  Ume  is  In 
each  case  determinable  from  the  facts  and 
circumstances  peculiar  to  that  case.  The 
plaintiff's  term  of  lease  was  not  permitted  to 
expire  In  accordance  with  the  terms  of  the 
contract  An  earlier  period  was  put  to  it  by 
the  act  of  the  landlord,  Procunler,  in  de- 
claring a  forfeiture.  Tbe  machinery  was 
never  removed  by  the  plaintiff,  and,  if  Car- 
per has  acquired  any  right  in  it  at  all,  It 
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la  not  because  the  fixtures  became  part  of 
the  realty  at  first  but  because  the  plaintiff 
failed  to  take  them  away  before  his  right 
to  do  80  was  barred.  But  when  we  look 
Into  the  reasons  why  the  machinery  was  suf- 
fered to  remain,  we  do  not  think  any  ques- 
tion of  reasonable  time  arises  In  the  case, 
it  was  left  upon  the  premises  at  the  re- 
quest of  the  landlord.  The  plaintifTs  right 
to  take  It  away  was  never  disputed  imtll 
the  final  demand  was  made.  EUs  title  and 
right  to  remove  were  distinctly  recognized 
at  different  times  by  the  defendant  Carper, 
and  the  latter  leased  it  from  the  plaintiff  and 
agreed  to  pay  rent  for  it.  He  thus  estop- 
ped himself  to  say  that  the  plaintiff  did  not 
own  the  machinery,  or  to  object  that  it  liad 
not  been  removed.  And  we  find  Carper,  a 
considerable  time  after  his  lease  of  the  ma- 
chinery  bad  terminated,  requesting  the  plain- 
tiff not  to  remove  it  In  view  of  all  these 
facts,  the  defense  which  he  makes,  denying 
tlie  plaintiff's  title,  and  asserting  ownership 
In  himself,  is  not  only  devoid  of  merit,  but 
is  tainted  with  bad  faltb. 

It  is  contended  that  the  plaintifTs  demand 
for  the  property  was  ineffective  because  it 
embraced  the  shaft  house  which  be  after- 
wards released,  thereby  disclaiming  its  own- 
ership, and  that  Carper's  refusal  was  not  m. 
refusal  of  property  to  which  he  was  entitled, 
but  a  refusal  of  an  aggregate  of  articles  to 
a  part  of  which  be  was  not  entitled.  Wliile 
the  demand  was  for  the  whole,  the  refusal 
was  more  speclfia  It  was,  in  terms,  a  re- 
fusal to  turn  over,  not  merely  the  whole,  but 
any  part  of  the  whole;  and,  while  technical- 
ly the  demand  may  have  been  too  general, 
the  refusal  was  evidence  of  a  conversion  of 
the  portion  of  the  property  to  which  the 
plaintiff  now  lays  claim.  But  proof  of  de- 
mand and  refusal  is  necessary  only  for  the 
purpose  of  showing  a  conversion.  If  the 
fact  of  the  conversion  otherwise  appears,  the 
demand  and  refusal  become  immaterial.  Tur- 
ner V.  Hahn,  1  Colo.  23;  Sallda  B.  &  U 
Ass'n  V.  Davis,  16  Colo.  App.  294,  64  Pac. 
1046.  The  letter  of  Carper's  attorney  to  the 
plaintiff,  which  we  must  presume  to  Iiave 
been  written  by  Carper's  authority,  because 
it  was  not  objected  to,  and  its  admission 
is  not  assigned  for  error,  in  which  Carper 
was  asserted  to  be  the  owner  of  the  property, 
and  the  plaintifTs  claim  to  it  repudiated,  is 
in  itself  evidence  of  a  conversion. 

The  point  is  made  that,  after  the  court  bad 
ordered  the  dismissal  as  to  Lindemann,  it 
could  not  lawfully  render  Judgment  against 
Carper,  because  the  complaint  charged  m 
Joint  conversion.  For  a  Joint  trespass,  tbe 
liability  of  the  trespassers  is  Joint  and  sever- 
al. This  action  might  have  been  brought  in 
tbe  first  instance  against  Carper  alone,  or, 
liaving  been  brought  against  both,  there 
might,  at  any  time  before  Judgment,  have 
been  a  dismissal  by  the  plaintiff  as  to  Linde- 
mann, leaving  the  action  to  proceed  against 


tbe  other  defendant;  and,  on  principle,  w* 
confess  ourselves  unable  to  see  why  the  court 
might  not  do  what  could  have  been  done  by 
tbe  plaintiff,  or  why  it  is  not  competent  to  ei- 
ther court  or  Jury,  in  an  action  for  a  trespass, 
to  find  one  defendant  guilty,  and  another 
not  guilty.  In  Dahms  v.  Sears,  13  Or.  47, 
64,  11  Pac.  891,  899,  Thayer,  3.,  speaking 
for  the  court,  said:  "I  think  a  Jury  has  a 
right.  In  cases  of  tort,  where  there  are  sev- 
eral defendants,  to  find  a  verdict  against  a 
part  of  them,  and  in  favor  of  the  otiiers. 
The  older  authorities  sustain  that  view,  and 
the  law  has  not  been  changed  by  the  Code 
practice,  as  I  have  been  able  to  discover." 
We  do  not  think  tbe  objection  to  ttie  Judg- 
ment well  taken. 

But  the  court,  over  Carper's  objection,  ad- 
mitted in  evidence  the  records  of  the  office 
of  the  county  treasurer  of  Gilpin  county. 
These  records  showed  that  from  1895  to 
1898,  inclusive,  the  property  was  assessed  to 
the  plaintiff,  and  for  the  purposes  of  the 
assessment  was  valued  at  $700.  Wbat  the 
object  in  introducing  them  was,  or  why  they 
were  admitted,  does  not  appear.  They  were 
competent  evidence  of  what  they  contained, 
and  could  be  used  in  any  case  where  matter 
in  relation  to  taxation  was  in  issue.  But 
there  was  no  issue  in  tliis  case  to  which  they 
were  relevant  They  were  not  evidence  of 
title,  and  they  were  not  evidence  of  value. 
Title  was  abundantly  proved  outside  of  them, 
but  for  aught  we  know,  the  court  may  Iiave 
used  them  in  making  its  estimate  of  the 
value  of  tbe  pr<^>erty.  Oaieir  admission  was 
error. 

Tbe  plaintiff  testified  that  the  value  of  the 
property  at  tbe  time  of  its  conversion  was 
$1,000.  He  said  that  was  what  the  prop- 
erty cost  bim  in  1894,  and  he  based  his  esti- 
mate of  its  value  solely  on  wbat  he  paid 
for  it  But  be  said  that  of  its  condition 
in  1896,  when  Carper  converted  it  be  knew 
nothing.  The  question  was  what  was  its 
value  at  that  time,  and  not  wliat  was  its 
value  originally,  or  wbat  did  it  cost  bim; 
and,  concerning  its  value  when  converted, 
he  showed  himself  utteriy  unqualified  to 
speak.  Two  witnesses  who  were  thorough- 
ly familiar  with  the  condition  of  the  property 
at  that  time,  and  were  competent  on  tbe 
question  of  value,  testified— one  that  it  was 
forth  $225,  and  the  other  that  it  was  wortb 
$185  or  $200.  Tbe  court  fixed  its  value  at 
$450,  and,  to  settle  upon  that  figure.  It 
must  have  considered  evidence  outside  of  tbe 
testimony  of  the  only  witnesses  who  knew 
whereof  they  testified;  and  that  evidence 
must  have  been  either  the  testimony  of  tbe 
plaintiff,  or  the  records  of  the  treasurer's 
office,  or  both.  Tbe  introduction  of  the  plain- 
tiff's testimony  was  resisted  in  the  proper 
manner  by  the  defendant  and  should  have 
been  excluded. 

The  foregoing  errors  necessitate  a  reverse  ^ 
of  tbe  Judgment    Beveraed. 


Digitized  by 


Google 


NCT.) 


PAINTER  T.  KAISEE. 


7« 


PAINTER  ▼.  KAISER.    (No.  1,653.) 
(Supreme  Court  of  Nevada.    April  30,  19(M.) 

CONTBACT— CONSTRUCTION — ^IIIDIVIDUAI.        UA- 
BIXITT— BlflHT    OF   ACTION. 

1.  Where  defendant,  before  she  was  appoint- 
ed executrix  of  an  estate,  promised,  for  the  pur- 
poses of  an  amicable  settlement  of  all  questions 
as  to  the  probate  and  ralidity  of  a  certaiu  will, 
that  she  would,  when  appointed  executrix,  make 
certain  payments  to  the  heirs  and  distributees 
of  the  decedent,  she  is  bound  individually  by 
the  agreement,  when,  as  a  result  of  the  contract, 
she  becomes  executrix  of  the  estate. 

2.  Where  defendant  entered  into  a  contract 
whereby  she  promised,  on  becoming  executrix 
of  an  estate,  to  make  certain  payments,  one  for 
whose  benefit  the  contract  was  made  and  partly 
executed  could  maintain  an  action  thereon 
against  the  defendant,  though  she  was  not  one 
of  the  parties  that  signed  the  contract. 

Appeal  from  District  Court,  Washoe  Coun- 
ty;  M.  A.  Murphy,  Judge. 

Action  by  Fannie  Painter  against  Emma 
Kaiser.  From  a  Judgment  for  defendant, 
plalntill  appeals.    Reversed. 

This  Is  an  appeal  from  an  order  sustaining 
a  demurrer  to  a  complaint,  entitled  in  the 
Second  Judicial  district  court,  against  the 
defendant  individually,  and  not  as  executrix, 
and  containing  the  following  allegations: 

"That  on  the  5th  day  of  November,  1001, 
the  following  agreement  was  made  and  en- 
tered into  at  Keno,  Nevada,  between  piain- 
tur  and  defendant: 

"[Title  of  the  Estate.]  Whereas  Charles 
Kaiser,  a  resident  of  the  town  of  Reno, 
Washoe  county,  Nevada,  died  at  San  Fran- 
cisco, Callfomla,  on  the  18th  day  of  October, 
1901,  leaving  an  Instrument  which  purports 
to  be  his  last  will  and  testament;  and  where- 
as Mrs.  Emma  Kaiser,  widow  of  said  Charles 
Kaiser,  did  on  the  2'lth  day  of  October,  1901, 
file  her  petition  in  said  court  praying  for 
the  probate  of  said  document  as  the  last 
-will  and  testament  of  said  Charles  Kaiser, 
deceased,  and  that  she  be  appointed  execu- 
trix thereof  as  provided  in  said  document; 
and  whereas  Mrs.  Mary  Kent,  daughter  of 
said  Charles  Kaiser,  deceased,  residing  In 
Churchill  county,  Nevada,  and  Mrs.  Llllle 
Esden,  daughter  of  said  deceased,  residing 
at  Wadsworth,  Washoe  county,  Nevada,  have 
contemplated  the  filing  of  objections  to  the 
probate  of  said  will;  and  whereas  it  may 
be  a  question  of  uncertainty  and  litigation 
In  the  settlement  of  said  estate  as  to  how 
much  of  the  property  of  said  deceased  was 
separate  or  community  property  and  wheth- 
er or  not  said  will  is  the  last  will  and  testa- 
ment of  said  deceased,  lawfully  executed; 

"Now,  therefore,  in  consideration  of  the 
premises  and  for  the  purpose  of  making  an 
amicable  settlement  and  adjustment  of  all 
differences  which  have  or  may  arise  between 
tlie  parties  hereto  respecting  the  probate  of 
said  will  and  the  distribution  of  said  estate, 
and  for  the  purpose  of  preventing  and  pre- 
cluding litigation  between  the  parties  hereto 
respecting  the  probate  of  said  will  and  the 


distribution  of  said  estate,  this  agreement, 
made  and  entered  into  this  5th  day  of  No- 
vember, 1901,  by  and  between  Mrs.  Emma 
Kaiser,  widow  of  said  Charles  Kaiser,  de- 
ceased, and  Charles  Kaiser,  son  of  said  de- 
ceased, both  residing  at  Reno,  Nevada,  the 
parties  of  the  first  part,  and  tlie  said  Mrs. 
Mary  Kent  and  the  said  Mrs.  Llllle  !3sden, 
the  parties  of  the  second  part,  witnesseth: 

"That,  for  and  In  consideration  of  the 
purposes  aforesaid  and  the  faithful  x>erform- 
ance  of  the  covenants,  promises  and  agree- 
ments by  the  respective  parties  hereto,  made 
and  entered  into,  it  is  mutually  covenanted, 
promised  and  agreed,  as  follows: 

"First:  That  said  parties  of  the  second  part 
do  waive,  relinquish  and  withdraw  any  and 
all  objection,  protest  or  contest  to  the  ad- 
mission and  probate  of  said  document,  bear- 
ing date  the  28th  day  of  September,  1901,  and 
heretofore  filed  In  said  court  and  cause,  aa 
the  last  will  and  testament  of  said  Charles 
Kaiser,  deceased,  and  do  consent  and  agree 
that  said  document  may  be  admitted  to  pro- 
bate as  the  last  will  and  testament  of 
Charles  Kaiser,  deceased,  and  that  said  Mrs. 
Emma  Kaiser  be  appointed  executrix  thereof. 

"Second:  That  the  said  parties  of  the  first 
part  do  hereby  remise,  release  and  quitclaim 
unto  the  said  estate  of  Charles  Kaiser,  de- 
ceased, and  to  the  parties  named  in  said  will 
as  the  legatees  and  distributees  thereof,  ac- 
cording to  their  respective  shares  as  therein 
stated,  all  and  singular  their  right  title  and 
claim  of,  in  or  to  the  property  and  estate  of 
said  Charles  Kaiser,  deceased,  of  every  kind 
and  character  and  wheresoever  situated  as 
being  community  property. 

"Tliird:  It  is  mutually  covenanted,  prom- 
ised and  agreed  by  all  the  parties  hereto, 
that  all  the  property  and  estate  of  said 
Charles  Kaiser,  deceased,  except  the  home- 
stead hereinafter  mentioned,  is  the  separate 
properly  of  said  Charles  Kaiser,  deceased, 
and  of  said  estate,  and  that  the  same  and 
the  w^hole  thereof  shall  be  Inventoried,  re- 
turned and  distributed  as  the  sole  and  sep- 
arate property  of  said  Charles  Kaiser,  de- 
ceased." 

(The  fourth  and  fifth  sections  provide  for 
the  setting  apart  of  the  homestead,  the  re- 
lease of  commissions,  and  the  relinquishment 
of  any  claim  for  family  allowance  in  excess 
of  $1,000.) 

"Sixth:  That  all  of  the  parties  hereto,  for 
themselves,  their  heirs,  executors,  adminis- 
trators and  assigns,  release,  remise  and  for- 
ever quitclaim  all  their  right,  title,  estate, 
and  interest  which  they  now  do  or  hereafter 
may  have,  of,  in  or  to  said  estate  or  any 
part  thereof,  save  and  except  their  right, 
title  and  Interest  therein  as  heirs  and  lega- 
tees of  said  Charles  Kaiser,  deceased,  un- 
der and  by  virtue  of  said  last  will  and  testa- 
ment, and  do  mutually  covenant  and  agree 
that  all  and  singular  the  property  and  es- 
tate of  said  Charles  Kaiser,  deceased,  except 
said  homestead,  of  whatever  kind  and  cliar- 
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acter,  -whererer  situated,  be  administered, 
settled  and  distributed  under  and  in  accord- 
ance with  said  will,  and  not  otherwise;  tbat 
is  to  say,  tbat  there  shall  be  set  over  and 
distributed  to  said  Mrs.  Bnima  Kaiser  one- 
half  thereof,  to  said  Mrs.  Mary  Kent  one- 
eighth  thereof,  to  said  Mrs.  Lillle  Esden  one- 
eigrhth  thereof,  to  said  Charles  ICaiser  one- 
eighth  thereof,  and  to  Mrs.  Fannie  Painter 
one-eighth  thereof." 

(Section  7  provides  for  the  payment  of 
funeral  expenses,  the  debts  of  the  estate,  and 
the  cost  of  administration.) 

"Eighth:  It  is  further  agreed  that  when- 
ever, during  the  administration  of  said  es- 
tate, and  before  the  final  distribution  there- 
of, said  executrix  shall  liave  in  her  posses- 
sion money  lieionging  to  said  estate,  in  ex- 
cess of  the  sum  of  five  thousand  dollars  ($5,- 
000),  tbat  she  will,  upon  request,  pay  to  the 
said  parties  entitled  thereto  their  respective 
share  and  proportion  thereof,  as  above  stated, 
without  application  to  the  court  for  an  order 
for  partial  distribution,  and  that  the  parties 
to  whom  the  same  is  paid,  will  execute  and 
deliver  to  said  executrLx  proper  vouchers  and 
receipts  therefor. 

"In  witness  whereof,  the  said  parties  here- 
to have  hereunto  set  their  hands  and  seals 
to  this  agreement,  in  duplicate,  this  ttfth  day 
of  November,  1901. 

"Emma  Kaiser.  [Seal.] 

"Charles  Kaiser.  [Seal.] 
"Mrs.  Mary  Kent.  [Seal.] 
"Mrs.  Lillie  Esden.  [Seal.]" 
"(2)  That  plaintiff  was  not  pi-esent  when 
said  agreement  was  made,  but  had  thereto- 
fore authorized  her  sisters,  Mary  Kent  and 
Lillie  Ksdcn,  to  take  whatever  steps  they 
were  advised  were  necessary  or  proper  to 
protect  plaiutifiTs  interests  in  said  estate. 
That  plaintiff  was  immediately  informed  of 
said  agreement  after  it  was  executed  and 
ratified,  and  approved  the  same,  and  elected 
to  and  did  adopt  the  same,  and  claims  the 
benetits  thereof,  and  in  conse<iucnce  thereof 
received  the  payments  thereunder  from  de- 
fendant as  hereinafter  stated. 

"(3)  That  thereafter,  and  under  and  pur- 
suant to  said  agreement,  the  said  will  of 
said  Charles  Kaiser  was  admitted  to  pro- 
bate, and  said  defendant  was  api>ointed,  and 
still  is,  the  executrix  of  the  estate  of  Charles 
Kaiser,  deceased.  That  due  notice  has  been 
given  to  the  creditors  of  said  estate,  and  tliat 
all  claims  and  debts  against  said  estate  have 
been  paid.  That  no  account  of  said  exec- 
utrix has  been  filed  in  said  estate,  and  no 
petition  or  distribution  thereof  had  by  order 
of  court. 

"(4)  And  under  and  by  virtue  of  said  agree- 
ment, and  without  any  application  to  or  or- 
der of  said  court,  said  defendant  paid  to 
plaintiff,  out  of  the  moneys  of  said  estate, 
the  sum  of  $4,000  on  January  15,  1902,  and 
the  further  sum  of  ?4,000  on  July  11,  1902. 

"(5)  That  on  the  7th  day  of  November, 
1002,  the  defendant  had  in  her  possession 


and  under  her  control,  as  executrix  of  said 
estate,  and  belonging  to  said  estate,  more 
than  $47,000  in  money;  and,  as  plaintiff  is 
informed  and  believes,  the  defendant  still 
has  said  sum  in  her  possession  and  under  ber 
control  as  aforesaid.  [Here  follows  an  al- 
legation of  demand.] 

"(C)  That  on  November  7,  1902,  defendant 
had,  and  now  has,  at  least  $40,000  of  the 
money  of  said  estate,  which  should  have 
been  then  distributed  and  paid  to  plaintiff 
and  others,  as  provided  in  said  agreement, 
and  of  which  the  plaintiff  then  was,  and  now 
is,  entitled  to  have  and  receive  the  sum  of 
five  thousand  dollars  as  her  share  and  por- 
tion thereof,  and  said  money  is  the  separate 
property  of  plaintiff. 

"(7)  That  ever  since  said  November  7, 
1902,  said  defendant  has,  and  now  does,  fall, 
neglect,  and  refuse  to  pay  plaintiff  her  share 
of  said  money,  or  any  part  thereof. 

"Wherefore  plaintiff  prays  Judgment 
against  defendant  for  the  sum  of  five  thou- 
sand dollars  ($5,000),  with  interest  thereon 
at  7  per  cent,  per  annum  since  November 
7,  1902,  and  for  costs  of  suit  herein." 

The  demurrer,  which  was  sustained,  was 
taken  on  the  grounds:  First,  that  this  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  secondly,  tbat  the 
plaintiff  has  no  legal  capacity  to  sue,  because 
tlie  complaint  shows  that  the  plaintiff  is  not 
a  party  to  the  contract,  and  for  the  further 
reason  that  she  cannot  bring  suit  against 
the  e.\ecntrix  for  any  portion  of  her  sliare  of 
tlie  estate  before  it  is  distributed:  and,  third- 
ly, that  there  is  a  defect  or  misjoinder  of  par- 
ties defendant,  because  the  complaint  shows 
that  the  defendant  is  the  executrix  of  the  es- 
tate of  Ciiarles  Kaiser,  deceased. 

Cheney,  Massey  &  Smith,  for  appellant. 
Curler  &  King,  for  resijondent. 

TALBOT,  J.  (after  stathig  the  facts).  The 
two  matters  for  our  determination  are  wheth- 
er the  defendant  is  liable  Individually  on  a 
contract  made  by  her  personally,  and  before 
her  appointment  as  executrix,  by  which  she 
agreed  that  after  her  appointment  she  would, 
without  any  decree  of  distribution,  pay  to 
the  plaintiff,  and  the  other  legatees  named  in 
tlie  will,  the  amount  of  their  respective  pro- 
portions of  any  money  which  might  come  in- 
to her  hands  in  excess  of  $5,000;  and,  if  she 
is  BO  responsible,  the  question  arises,  second- 
ly, whether  the  plaintiff  in  this  action  can 
recover  on  the  contract  set  out  in  the  com- 
plaint, when  she  was  not  one  of  the  parties 
that  signed  It,  because  It  was  for  her  benefit, 
and  was  accepted  and  partly  executed  be- 
tween her  and  the  defendant.  If  the  action 
were  against  the  respondent  as  executrix, 
there  would  be  force  in  the  contention  of  her 
counsel  that  she  had  no  authority  to  enter 
into  a  contract  binding  the  estate,  that  mon- 
ey could  not  be  taken  out  of  the  estate  to 
meet  such  an  agreement,  and  that  the  stat- 
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uto  relating  to  distribution  must  be  foilowed; 
but  the  suit  is  not  brouglit,  and  no  reiief  is 
aslced,  against  tlie  defendant  in  her  repre- 
sentative capacity,  nor  against  the  estate,  nor 
under  the  statute;  and,  as  the  personal  judg- 
ment sought  and  execution  thereon  could  not 
affect  or  reach  the  money  or  property  of  the 
estate,  the  matter  for  consideration  la  not 
confined  to  the  broad  proposition,  as  urged 
in  tbe  demurrer,  whether  an  heir  or  legatee 
can  bring  suit  against  the  eiecutrix  for  any 
portion  of  her  share  of  the  estate  before  dis- 
tribution is  ordered,  but  whether  she  is 
bound  indiTldually  by  her  contract  when  she 
promises,  for  valuable  considerations  yielded 
to  her.  to  perform  some  act  pertaining  to  the 
management  of  the  estate,  such  as  the  pay- 
ment of  money  owing  or  to  become  due  from 
the  estate  to  heirs  or  others. 

We  see  no  reason  why  she  could  not  bind 
herself  to  malce  such  payment  before  the  de- 
creeing of  distribution  by  the  court,  or  con- 
temporaneously with  or  at  any  time  after  the 
execution  of  her  contract,  and  even  regard- 
less of  her  appointment  or  acting  as  execu- 
trix. The  promise  to  pay  when  the  money 
carae  into  her  hands  was  as  binding  as  any 
timely  condition  which  fixed  in  advance  an 
exact  date  when  payment  should  be  made, 
instead  of  naming  this  contingency.  If,  to 
meet  the  personal  obligation  which  she  in- 
curred by  the  execution  of  the  contract,  she 
uses  the  money  belonging  to  the  estate,  she 
talces  the  risk  of  not  having  the  same  allowed 
to  these  legatees  finally  by  the  court;  and 
if  other  devisees  or  belrs  appear  who  are  en- 
titled to  the  money,  or  a  part  of  it,  she  and 
her  bondsmen  will  be  liable  to  them,  and  it 
is  not  apparent  that  the  enforcement  of  her 
promise  will  work  any  injury  to  the  estate. 
After  receiving  the  benefits  which  the  agree- 
ment provided  for  her,  she  should  not  be 
allowed  to  repudiate  that  part  of  it  which  is 
advantageous  to  the  others  interested.  Be- 
ginning early  In  the  common  law,  the  rule 
has  long  prevailed,  and  the  authorities  are 
numerous  and  in  harmony— those  in  the  Unit- 
ed States  following  the  English  cases— to  the 
effect  that  administrators  and  executors  be- 
come personally  liable  on  their  promises  made 
under  circumstances  similar  to  those  existing 
here,  although  tliey  cannot  so  bind  the  estate. 
Ordinarily,  they  must  do  many  acts  and 
make  many  contracts  for  which  tUey  are 
liable  personally,  and  for  which  they  are  en- 
titled to  be  reimbursed  ultimately  on  the 
presentation  and  allowance  of  their  accounts 
by  tbe  probate  court  The  rule  is  well  stat- 
ed by  the  Supreme  Court  of  Ohio  in  Wald- 
ttmith's  Heirs  v.  Administrators  of  Wald- 
smith,  2  Ohio.  100:  "If  the  action  is  found- 
ed on  a  promise  made  by  the  testator  or  in- 
testate in  his  life,  the  defendant  must  be 
sued  in  his  rei)resentatlve  character;  he  may 
plead  plene  administravit,  and  the  Judgment 
must  be  de  bonis  testa  toi-is;  but,  iif  the 
plaintiff  rely  on  a  promise  by  the  executor 


after  tbe  death  of  tbe  testator,  it  Is  not 
necessary  to  name  the  defendant  as  execu- 
tor, yet  this  may  be  done;  they  may  be  nam- 
ed as  administrators  by  way  of  description, 
or  for  the  purpose  of  showing  tbe  circum- 
stances of  tbe  transaction  and  tbe  origin  of 
tbe  iiabillty;  but  the  defendants  cannot 
plead  plene  administravit,  and  tbe  judgment 
should  be  de  bonis  proprils.  *  *  *  If  the 
declaration  presents  a  claim  to  which  tbe  de- 
fendant is  liable  in  his  representative  ca- 
pacity only,  as  on  an  obligation  executed  by 
tbe  testator,  he  must  be  sued  as  executor, 
and  the  judgment  must  be  de  bonis  testa- 
toris;  but,  if  it  present  a  demand  which 
originated  from  the  acts  of  the  defendant  in 
bis  capacity  of  executor,  but  for  which  be 
has  become  individually  liable,  as  if  be  should 
settle  a  debt  due  from  the  estate  and  give 
his  own  note  in  the  character  of  executor, 
be  may  be  described  in  the  writ  and  decla- 
ration as  executor,  or  tliat  description  may 
be  omitted,  and  in  either  case  tbe  judgment 
would  be  de  bonis  proprils."  In  Austin  v. 
Mimroe,  47  N.  Y.  300,  it  was  said:  "The 
rule  must  be  regarded  as  well  settled  that 
the  contracts  of  executors,  although  made 
in  tbe  interest  and  for  the  benefit  of  the 
estate  they  represent,  if  made  upon  a  new 
and  independent  consideration,  as  for  serv- 
ices rendered,  goods  or  property  sold  and 
delivered,  or  other  consideration  moving  be- 
tween the  promisee  and  the  executors  as 
promisors,  are  the  personal  contracts  of  tbe 
executors,  and  do  not  bind  the  estate,  not- 
withstanding tbe  services  rendered,  or  goods 
or  property  furnished,  or  otlier  consideration 
moving  from  the  promisee,  are  such  that  tbe 
executors  could  properly  liave  paid  for  the 
same  from  the  assets,  and  be  allowed  for  the 
expenditure  in  tiie  settlement  of  their  ac- 
counts. The  principle  Is  that  an  executor 
may  disburse  and  use  the  funds  of  the  estate 
for  purposes  authorized  by  law,  but  may  not 
bind  the  estate  by  an  executory  contract, 
and  thus  create  a  liability  not  founded  upon 
a  contract  or  obligation  of  the  testator.  Fer- 
rin  V.  Myrick,  41  N.  Y.  315;  Reynolds  v. 
Reynolds,  3  Wend.  244;  Demott  v.  Field,  7 
Cow.  38;  Myer  v.  Cole,  12  Johns.  349.  The 
rule  is  too  well  established  to  be  questioned 
or  disregarded,  and  all  departure  from  it 
would  be  mischievous."  In  Luscomb  v.  Bat- 
lard,  5  Gray,  403,  66  Am.  Dec.  375,  the  Su- 
preme Court  of  Massachusetts  said:  "The 
law  is  that  by  a  promise,  the  consideration 
of  whU'li  arises  after  the  death  of  the  tes- 
tator or  intestate,  tlie  estate  cannot  be  char- 
ged, but  the  executor  or  administrator  is  per- 
sonally liable  on  bis  contract.  And  whether 
the  amount  is  to  be  repaid  from  the  estate  is 
a  question  for  the  court  of  probate  in  the 
settlement."  Upon  a  demurrer  in  Holder- 
baugh  V.  Turpin,  7.">  Ind.  84,  .*»  Am.  Hep.  124, 
it  was  held  that,  where  a  complaint  cliarges 
the  execution  of  a.  contract  b.v  an  adminis- 
trator In  bis  individual  capacity,  it  binds 


Digitized  by 


Google 


750 


76  PACIFIC  KBPORTEa. 


(Kan. 


him  IndlTldually,  although  It  relates  to  mat- 
ters connected  with  the  estate;  and  that, 
•where  he  enters  Into  a  contract  upon  a  con- 
sideration accruing  subsequent  to  the  death 
of  the  d«cedent,  it  is  deemed  his  Individual 
contract.  This  doctrine  has  been  applied, 
and  has  boimd  the  executor  or  adminlBtrator 
personally,  for  worlt  done  or  goods  sold  to 
one  as  executor  (Corner  v.  Shew,  3  Mel.  & 
W.  350;  Myer  v.  Cole,  12  Johna  349;  Davis 
V.  French,  20  Me.  21,  37  Am.  Dec.  36;  Sum- 
ner V.  Williams,  8  Mass.  162,  5  Am.  Dec.  83); 
for  funeral  expenses  -which  be  has  ordered 
or  ra titled  (Corner  v.  Shew,  supra;  Brice  v. 
Wilson,  8  Ad.  &  El.  349);  where  he  indorses 
a  promissory  note  of  the  deceased  (Rex  v. 
Thom,  1  Term  R.  480;  Curtis  v.  Bank,  7 
Har.  &  J.  25);  or  if  he  makes  a  note  and 
signs  it  as  executor  (Dunne  v.  Deery,  40 
Iowa,  251;  Forster  v.  Fuller,  6  Mass.  58, 
4  Am.  Dec.  87;  Woods  v.  Ridley,  27  Miss. 
119;  Germanla  Bank  v.  Michaud  [Minn.]  65 
N.  W.  70,  30  L.  R.  A.  286,  54  Am.  St.  Rep. 
653);  where  he  submits  a  disputed  question 
to  arbitration  without  express  limitation  of 
his  liability  (Riddell  v.  Sutton,  5  Bing.  200); 
where  a  judgment  states  that  It  was  render- 
ed against  him  as  administrator,  if  the  facts 
or  record  show  personal  liability  (Rich  v. 
Sowles  [Vt]  23  Atl.  723,  15  L.  R.  A.  850);  and 
under  the  same  rule,  and  more  directly,  execu- 
tors have  been  held  personally  liable  for  the 
payment  of  legacies,  upon  their  agreement  or 
implied  promise  to  pay  the  same  (Davis  r. 
Reyner,  2  Lev.  3;  Evans  v.  Foster  [Wis.] 
50  N.  W.  410,  14  L.  R.  A.  117).  In  Perry 
T.  Cunningham,  40  Ark.  185,  the  acceptance 
by  an  administrator  of  an  order  drawn  on 
him  by  a  creditor  of  the  estate,  conditioned 
to  pay  "as  soon  as  accruing  rents  of  the  es- 
tate would  permit,"  rendered  him  personally 
liable  upon  receipt  of  the  rents.  An  execu- 
tor becomes  bound  personally  upon  his  prom- 
ise to  pay  tlie  debt  of  the  testator  in  con- 
sideration that  the  creditor  will  forbear  for  a 
time  to  press  his  claim.  Bishop  on  Con- 
tracts (Enlarged  Ed.)  §  12.j2;  1  Stoiy  on 
Contracts  (5th  Ed.)  $  301,  and  the  cases  there 
cited.  These  principles  are  also  reiterated 
in  1  Bishop  on  Contracts  (8th  Ed.)  128,  and 
in  the  elaborate  note  mentioned  in  tlie  brief 
(52  Am.  Dec,  beginning  at  page  118). 

The  objection  that  the  plaintiff  cannot 
maintain  the  suit  because  she  was  not  a 
signatory  to  the  contract  is  untenable  under 
Miliani  V.  Togninl,  19  Nev.  134,  7  Pac.  279, 
and  under  the  decisions  cited  there  and  in 
9  Cyc.  pp.  377-382.  In  that  case  this  court 
said:  "The  precise  question  presented  is 
this:  Can  a  plaintiff  maintain  an  action  on  a 
simple  contract  to  which  he  is  not  a  party, 
upon  which  he  was  not  consulted,  and  to 
which  he  did  not  assent,  when  it  contains  a 
provision  for  his  benefit?  Besides  the  stat- 
ute which  provides  that  'every  action  shall 
be  prosecuted  in  the  name  of  the  real  party 
in  interest,'  this  court  has  held  in  three  dif- 
ferent cases  that  the  beneficiary  named  lu 


such   a   contract   may   maintain   an   action 
thereon  in  his  own  name." 

The  order  and  Judgment  sustaining  the  de- 
murrer and  dismissing  the  action  are  re- 
versed, and  the  case  is  remanded  with  direc- 
tion to  the  district  court  to  fix  a  time  within 
which  the  defendant  will  be  allowed  to  an- 
swer. 

BELKNAP,  C.  J.,  and  FITZGERALD,  J., 
concur. 


JOHN  DEERE  PLOW  CO.  T.  JONES  et  al.* 
(Supreme  Court  of  Kansas.     May  7,  1904.) 


FLEADinO— AMENDBO    PETITION- 
BBVIEW— CASE-MADE. 


■APPEAL— 


1.  A  paper  filed  by  plaintiff  which  appears  to 
be  a  full  statement  of  his  cause  of  action,  with- 
out reference  to  any  prior  pleading,  and  wliich 
is  designated  by  defendant  in  his  answer  as 
the  "second  amended  petition,"  will  be  consider- 
ed as  a  complete  new  amended  petition,  althongh 
Rt.vled  by  plaintiff  his  "amendment  to  amended 
petition." 

2.  To  present  for  review  by  this  court  a  rul- 
ing sustaining  a  demurrer  to  plaintiff's  evi- 
dence, a  case-made  need  not  contain  all  the 
pleadings  at  any  time  filed  in  the  case.  It  is 
sufficient  in  this  regard  if  it  contain  all  the 
pleadings  upon  wbicli  the  trial  was  bad. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Ottawa  County. 

Action  by  the  John  Deere  Plow  Company 
against  R.  L.  Jones  and  Martha  L.  Jones. 
Demurrer  to  plaintiff's  evidence  was  sus- 
tained, and  it  brings  error.     Reversed. 

J.  B.  Tomlinson,  for  plaintlET  in  error. 
Thompson  &  King,  for  defendants  In  error. 

MASON,  J.  The  John  Deei«  Plow  Com- 
pany, a  Missouri  corporation,  sued  R.  L. 
Jones  and  Martha  J.  Jones  upon  a  note.  A 
demurrer  to  plaintiff's  evidence  was  sustain- 
ed, and  this  proceeding  is  brought  to  review 
that  ruling.  If  the  pleadings  and  evidence 
presented  in  the  record  here  are  the  same  as 
those  upon  which  the  trial  court  acted,  it  is 
evident  that  the  demurrer  was  sustained 
merely  because  there  was  no  showing  that 
plaintiff  had  complied  with  the  statutory  re- 
quirements with  respect  to  foreign  corpora- 
tions doing  business  in  this  state.  If  this  is 
true,  the  Judgment  complained  of  was  errone- 
ous, for  since  its  rendition  this  court  has  held 
that  noncompliance  with  the  statute  in  this 
regard  is  matter  of  defense.  Northrup  v. 
Wills  Lumber  Co.,  65  Kan.  769,  70  Pac.  879. 
But  defendants  in  error  contend  that  the 
case-made  does  not  show  that  It  contains 
all  the  pleadings  and  evidence.  Its  recital  is 
that  It  contains  all  the  "procee<lings."  This 
term,  as  thus  used,  includes  the  evidence. 
Lindsay  v.  Com'rs  of  Kearny  Co.,  56  Kan, 
630,  44  Pac.  603.  Whether  it  also  Includes  the 
pleadings  need  not  be  determined,  since,  to 
review  the  question  presented,  it  is  not  neces- 
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sarjr  that  the  record  should  contain  all  of 
the  pleadings  at  any  time  filed  In  the  case. 
The  cflne-made  here  sufficiently  shows  that 
It  contains  all  the  pleadings  upon  which  the 
trial  was  had,  and  that  is  enough  for  present 
purposes.  A  contention  that  the  record  does 
not  include  all  of  the  pleadings  upon  which 
the  case  was  tried  might  be  based,  with  some 
degree  of  plausibility,  upon  the  fact  that  the 
plaintlfl'  designated  its  final  statement  of  its 
cause  of  action  as  Its  "amendment  to  the 
amended  petition."  Xo  "amended  petition" 
other  than  this  Is  set  out  If  It  Is  to  be  as- 
sumed that  this  pleading  must  be  considered 
In  connection  with  a  former  one  to  which  it  is 
merely  an  addition,  the  omission  of  such  for- 
mer pleading  prevents  a  review.  But  It  is 
apparent  from  the  entire  record  that  such  is 
not  the  case.  However  inapt  for  the  pur- 
pose, the  phrase  "amendment  to  the  amended 
petition"  was  obviously  used  by  the  plaintiff 
to  designate  an  amendment  of  the  amended 
petition  by  changing  its  entire  structure— a 
recasting  of  the  pleading.  This  appears  from 
the  fact  that  its  subject-matter  clearly  shows 
that  it  is  intended  to  be  in  itself  a  complete 
statement  of  the  cause  of  action,  without  ref- 
erence to  any  prior  pleading.  Moreover,  the 
two  answers  to  this  very  pleading,  although 
called  by  the  plaintiff  who  prepared  the  case- 
made  answers  to  "the  said  amendment  to 
the  amended  petition"  are  designated  by  the 
defendants  themselves  as  answers  to  the 
"second  amended  petition";  and  throughout 
these  answers  this  pleading  to  which  they  re- 
spond is  called  the  "second  amended  peti- 
tion," although  the  plaintiff,  In  his  reply, 
continues  to  refer  to  it  as  the  "amendment  to 
the  amended  petition."  The  pleading  was 
In  fact  jnst  what  the  defendants  themselves 
«ptly  entitled  it— a  second  amended  petition. 
It  and  the  answers  and  replies  constituted 
tlie  pleadings  on  which  the  ease  was  tried, 
and  any  omission  from  the  record  of  an 
earlier  petition  is  immaterial.  It  is  only  nec- 
ossary  that  a  case-made  shall  contain  "a 
statement  of  so  much  of  the  proceedings  and 
evidence,  or  otlier  matters  in  the  action,  as 
may  be  necessary  to  present  the  errors  com- 
plained of."  The  amended  pleading  entirely 
superseded  that  for  which  it  was  substituted 
(Relhl  V.  Likowskl,  33  Kan.  515,  6  Pac.  886), 
and  there  was  no  occasion  for  the  latter  be- 

•  iiig  preserved  in  the  record  made  for  the  re- 
viewing court.  The  situation  is  very  differ- 
ent from  that  presented  in  Rinard  v.  Gard- 
ner, 49  Kan.  5C3,  31  Pac.  l»i.  There  the  orig- 
inal petition  was  amended  before  trial.  The 
record  showed  only  the  original  petition,  and 
did  not  show  the  amendment  or  any  amended 
petition.  Consequently  this  court  had  no 
means  of  knowing  upon  what  issues  the  case 
waf  tried.  Here  the  complete  issues,  as  final- 
ly made  up,  are  shown,  and  the  various  steps 
by  which  the  pleadings  reached  their  final 
stage  are  not  important. 

The  Judgment  Is  reversed,  and  a  new  trial 

.  ordered.    All  the  Justices  concurring. 


FLOYD-JOXES  v.  ANDEUSOX  et  al. 
(Supreme  Court  of  Montana.     May  9,   1901.) 

BUILOINO  AND  I.OAN  ASSOCIATIONS — MATUB- 
ITY  OF  CONTRACT — WITUDBAWAI,  OF  SUABB- 
HOLDEB— SETTLEMENT— EFFECT— INSOLVENCY 
OF  ASSOCIATION— ACTIONS  AGAINST  8IIABE- 
UOLDEB  —  EVIDENCE— PLEADINGS— DENIAL- 
SUFFICIENCY. 

1.  Under  I>aw8  1899,  p.  142,  nmendlni;  Code 
Civ.  I'roc.  S  720,  which  provided  that,  where  the 
answer  contains  a  counterclaim,  the  reply  must 
contain  a  denial  of  each  of  the  material  allega- 
tions of  the  counterclaim  controverted  by  plain- 
tifif.  "or  any  knowledge  or  information  thereof, 
sufficient  to  form  a  belief,"  so  that  as  it  now 
reads,  the  quoted  phrase  is  omitted,  a  denial  ou 
information  and  belief  is  now  insufficient;  and 
where  such  a  denial  is  interposed  the  allega- 
tions of  the  answer  denied  in  that  manner  must 
be  deemed  admitted. 

2.  In  an  action  to  foreclose  a  building  and 
loan  association  mortgage  the  member's  certifi- 
cate of  stock,  and  the  by-laws  and  statements 
printed  thereon,  constituting  the  contract  be- 
tween the  association  and  such  member,  were 
properly  admitted  in  evidence. 

3.  In  an  action  to  foreclose  a  building  and 
loan  association  mortgage  it  was  immaterial,  on 
the  question  of  the  admissibility  of  matter 
which  purported  to  be  the  by-laws  of  the  asso- 
ciation, whether  it  in  fact  constituted  such  by- 
laws or  not,  where  it  constituted  a  part  of  the 
written  contract  existing  between  the  sharehold- 
er and  the  association,  and  was  given  to  him 
by  the  association  as  the  b^--iaws. 

4.  The  by-laws  of  a  buildmg  and  loan  associa- 
tion made  the  secretary  the  custodian  of  its 
books  and  records,  and  charged  him  with  the 
transaction  of  business  relative  to  the  issue 
and  cancellation  of  stock.  About  the  time  of 
the  maturity  of  A.'s  stock,  the  secretary  wrote 
to  B.,  acknowledging  the  receipt  of  dues,  and 
stated  in  the  letter  that  the  five-year  stock 
(which  was  the  kind  that  A.  had)  contained  cer- 
tain burdensome  conditions,  and  that  other 
longer  term  stock  had  been  issued,  which  was 
more  advantageous  to  the  shnroholders,  all  but 
six  of  whom  had  made  the  exchange.  Held,  in 
an  action  to  set  aside  a  release  of  A-'s  mortgage 
and  to  foreclose  the  mortgage,  that  the  letter 
was  admissible  to  show  that  the  company  was 
at  the  time  transacting  business,  and  that  a 
definite  five-year  contract  existed  between  the 
association  and  its  original  shareholders. 

5.  Since  building  and  loan  associations  do  not 
ordinarily  have  outside  creditors,  as  do  general 
corporations,  a  deficiency  of  assets  does  not 
render  them  insolvent,  in  the  proi>er  sense  of 
the  word,  but  merely  indicates  a  loss  of  capital 
stock  and  security,  and  depreciation  of  the  stock 
held  by  the  members. 

0.  Insolvency  is  a  question  of  fact  to  be  prov- 
ed by  evidence,  and  is  not  presumed. 

7.  Where  a  certificate  of  stock  in  a  building 
and  loan  association  provided  that  the  associa- 
tion would  pay  to  a  shareholder  the  sum  of 
$1()0  for  each  share  represented  thereby  at  the 
end  of  five  years,  on  condition  that  the  share- 
holder comjilied  with  the  terms  and  conditions 
thereof,  and  other  literature  provided  that  the 
stock  at  maturity  should  cancel  the  mortgage, 
the  debt  of  a  i)orrowing  member,  who  complied 
with  all  the  terms  and  conditions  of  his  con- 
tract, was  canceled,  and  the  mortgage  which  he 
executed  to  secure  bis  loan  released,  at  the  ex- 
piration of  five  years. 

8.  Where  a  member  of  a  building  and  loan 
association  has  made  full  settlement,  and  with- 
drawn therefrom,  such  settlement  and  with- 
drawal cannot  be  set  aside  by  the  association 
without  showing  fraud  or  bad  faith  in  some 
form. 

9.  Where  the  contract  between  a  borrowing 
member  and  a  building  and  loan  association  has 
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b«en  oomplptcd,  and  tlie  member  has  withdrawn, 
it  is  immaterial  whether  the  contract  was  one 
which  the  association  had  the  power  to  maice. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Meagher  County;  Wm.  L.  Hol- 
loway,  JndjEfe. 

Action  by  K.  H.  Floyd-Jones,  as  receiver 
of  the  Montana  Loan  &  Savings  Union  of 
Helena,  against  Alma  B.  Anderson  individ- 
ually and  as  ndniinlstriitrix  of  the  estate  of 
James  T.  Andei"son,  deceased,  and  another. 
From  a  judgment  for  defendants,  and  from 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

T.  J.  Walsh,  for  appellant.  X.  B.  Smith, 
Jjewls  Penueli,  and  Word  &  Word,  for  re- 
spondents. 

POOKMAN.  C.  The  National  Loan  & 
Savings  Union  was  organized  as  a  building 
and  loan  association,  and  was  incorporated 
February  15,  1800.  Subsequently  the  name 
was  changed  to  the  Montana  Ijoan  &  Sav- 
ings Union  of  Helena.  Mont.  On  July  1, 1890, 
one  James  T.  Anderson  became  the  owner  of 
40  shares  of  the  capital  stock  of  the  associa- 
tion, and  certiflcate  No.  187,  representing  the 
same,  was  Issued  to  him.  On  September  1, 
1890,  the  said  Anderson  and  Alma  B.  An- 
derson, his  wife,  borrowed  :P3,000  from  the 
corporation,  giving  their  note  therefor,  due 
60  months  after  date,  with  5  per  cent,  in- 
terest per  annum,  and  5  per  cent,  premium 
per  annum  thereon  from  date  until  paid,  pay- 
able monthly.  The  note  further  provided 
that  the  shares  of  stock  represented  by  cer- 
tificate No.  187  "are  hereby  transferred  and 
pledged  to  the  National  Loan  &  Savings 
Union  as  collateral  security  for  the  perform- 
ance of  the  conditions  of  this  obligation  and 
of  the  mortgage  securing  the  same."  The 
note  also  provided  for  attorney's  fees  in  case 
of  foreclosure.  The  makers  of  the  note  ex- 
ecuted to  the  asaociation  a  mortgage  on  cer- 
tain real  estate,  conditioned  for  the  payment 
of  the  note.  The  certiflcate  of  stock  con- 
tained the  provision  that  the  association 
-would  pay  to  the  shareholder  the  sum  of  $1()0 
for  each  share  represented  thereby  at  the 
end  of  five  years,  on  condition  that  the  share- 
holder complied  with  the  terms  and  con- 
ditions thereof.  The  printed  literature  was 
to  the  effect  that  this  would  cancel  the  mort- 
gage. Anderson,  having  complied  with  all 
the  terms  of  his  contract,  demanded  that  hir. 
mortgage  be  released.  On  August  28,  1805, 
the  corporation  issued  to  him  a  written  re- 
lease under  seal,  delivered  to  him  Us  note, 
and  canceled  his  certiflcate  of  stock.  This 
mortgage  release  was  recorded.  In  1808  the 
association  was  declared  insolvent,  and  a 
receiver  was  appointed.  Anderson  having 
died,  the  receiver  flled  a  claim  against  his 
estate  for  principal,  interest,  and  attorney's 
fees,  aggregating  $4,054,  alleged  to  be  due 
on  this  note  and  mortgage.  The  claim  was 
disallowed,  and  this  action  was  tlien  brought 
to  set  aside  the  i-eiease  of  the  mortgage  and 


to  foreclose  it  Judgment  was  rendered  for 
defendants.  Plaintiff  appeals  from  this  Judg- 
ment and  from  the  order  overruling  bis  mo- 
tion for  a  new  trial. 

1.  Exceptions  were  taken  to  certain  denials 
contained  in  the  replication  to  attlruiative 
matter  pleaded  in  the  answer.  A  cousideiii- 
tion  of  one  of  these  will  suffice  for  all.  The 
defendant,  as  a  part  of  his  affirmative  de- 
fense, alleges  the  contents  of  some  printed 
literature  of  the  association.  The  only  de- 
nial of  this  matter  found  in  the  replication  is 
that  the  plaintiff  "has  no  knowledge  or  in- 
formation concerning  the  allegations  thereof 
sufficient  to  form  a  belief."  It  is  urged  that 
this  denial  is  insufficient  under  the  statute. 
Section  720,  Code  Civ.  Proc,  relating  to  rei>- 
lications,  provides:  "Where  the  answer  eou- 
toins  a  coimterclaim  •  •  •  the  reply 
must  contain  a  general  or  specific  denial  of 
each  of  the  material  allegations  of  the  coun- 
terclaim controverted  by  the  plaintiff,  or  of 
any  knowledge  or  information  thereof  suffi- 
cient to  form  a  belief."  This  section  of  the 
Code  was  amended  by  the  act  of  February  22, 
1800  (Laws  1809,  p.  142),  so  as  to  read: 
"Wliere  the  answer  contains  a  counterclaim 
or  any  new  matter  the  plaintiff  •  •  * 
shall  »  *  •  reply  to  such  counterclaim 
or  new  matter,  denying  generally  or  specif- 
ically each  allegation  controverted  by  bim." 
This  amendment  eliminates  from  the  law 
that  part  of  the  statute  which  reads,  "or 
of  any  knowledge  or  Information  thereof  suf- 
ficient to  form  a  belief,"  and  also  adds  to  the 
section  the  statement,  "or  any  new  matter.'' 
The  pleading  must  confcHrm  to  the  i-equire- 
ments  of  the  statute,  and  where  the  Legisla- 
ture amended  the  law  by  striking  out  that 
provision  which  granted  permissiou  to  deny 
by  alleging  a  want  of  infwmation,  it  was  the 
undoubted  intent  that  that  form  of  pleading 
should  be  eliminated,  so  far  as  the  same  re- 
lated to  the  replication.  This  form  of  denial 
is  therefore  insufficient  as  a  denial,  and  these 
allegations  of  the  answer  must  stand  admit- 
ted to  the  same  extent  that  they  would  be  if 
no  attempt  to  deny  them  had  been  made. 

2.  It  is  claimed  by  appellant  that  the  court 
erred  in  admitting  in  evidence  this  certiflcate 
of  stock  and  the  by-laws  and  statements 
printed  thereon.  All  these  matters  consti- 
tuted the  contract  between  the  association 
and  Anderson,  and  were  therefore  proper  to 
be  admitted  In  evidence. 

It  is  further  denied  by  plaintUC  that  that 
which  purports  to  be  the  by-laws  printed  on 
this  certificate  are  in  fact  the  by-laws  of  this 
association.  Whether  they  are  In  fact  the 
by-laws  of  the  association  is  Immaterial. 
They  are  a  part  of  the  written  contract  ex- 
isting between  the  shareholder  and  the  asso- 
ciation, and  were  given  to  him  by  the  asso- 
ciation as  the  by-laws,  and  were,  for  that 
reason,  proper  evidence  in  the  case. 

Certain  letters  were  Introduced,  one  of 
which  was  written  by  the  secretary  to  an- 
other shi.L  ^holder,  dated  April,  1805,  in  which 
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the  secretary  acknowledged  the  receipt  of 
dues,  and  stated  that  the  old  stock,  which 
matured  in  five  years,  contained  conditions 
which  were  deemed  burdensome,  and  that 
other  stock  was  issued  to  mature  In  78 
months,  and  that  all  except  six  sharehold- 
ers had  made  the  excbauge.  He  also  point- 
ed out  that  this  was  advantageous  to  the 
shareholders.  In  view  of  the  fact  that  the 
by-laws  make  of  the  secretary  the  custodian 
of  the  books  and  records  of  the  association, 
and  charge  him  with  the  transaction  of  busi- 
ness relative  to  the  Issue  and  cancellation 
of  stock,  shareholders  had  a  right  to  rely 
upon  this  letter  as  official,  and  it  was  ad- 
missible as  showing  that  the  company  was 
at  that  time  transacting  business,  and  that 
the  definite  contract  of  maturity  In  five  years 
did  exist  between  the  association  and  its  orig- 
inal shareholders. 

The  plaintiff  introduced  but  one  witness 
to  prove  the  Insolvency  of  the  association. 
The  record  contains  the  general  statement 
made  by  the  witness  that  the  company  had 
been  Insolvent   "ever   since  after  the   first 
year  that  they  were  In  business,  namely, 
the  year  18J)0."    The  only  evidence  appear- 
ing, however,  from  which  this  general  con- 
clusion is  drawn,  is  the  following:    "At  the 
end  of  each  year  they  would  balance,  and 
say  'by  dividend  account'  so  much  money. 
As   a  -matter  of   fact,   they   never   had   a 
dividend  account    They  did  not  have  any 
money.    Their  account  at  the  bank  was  al- 
"ways  in  red;    that  is,  it  was  always  over- 
drawn.   Neither    did    tl)ey>  have   any    real 
estate  or  other  property  which  the  dividend 
account  represented.    In   figuring   the   con- 
dition of  the  company,  I  figured  the  assets 
at  thtir  own  value  as  shown  by  the  books; 
full  valuation  of  the  mortgage  loans  on  the 
real  estate  at  what  they  valued  it.    On  the 
1st  day  of  January,  185)5,  in  order  to  make 
tlie  books  balance,  they  credited  themselves 
up  with  about  $15,000  undivided  profits  and 
surplus,  and  they  did  not  have  any.    •    »    • 
Their  liabilities  exceeded  their  assets  that 
much.    The  first  year  tliey   were  in  exist- 
ence they  borrowed  $2,300  from  the  First 
National  Bank  and  $10,000  from  Mr.  Wilson. 
They  paid  off  Mr.  Wilson  some  money,  but 
tbere  was  still  a  balance  due  him  when  the 
company  went  into  the  hands  of  a  receiver." 
It  must  be  kept  in  mind  that  "a  building  and 
loan  association"  ordinarily  does  not  have 
outside  creditors,  as  do  general  corporations; 
and  where  there  is  a  deficiency  of  assets 
tbere  is  no  insolvency  in  the  proper  sense 
of    the  word,  but  merely  a  loss  of  capital 
stock  and  security,  and  depreciation  of  the 
stock  held  by  the  membersL    Thompson  on 
B.  &  L.  Ass'ns,  {  120;  note  Knutson  v.  North- 
western Ass'n.  67  Minn.  201,  69  N.  W.  880, 
«4  Am.  St  Rep.  410;   Towle  v.  Ass'n  (C.  C.) 
<J1    Fed.  440.    This  evidence  relative  to  the 
insolvency  of  the  association  is  very  indef- 
inite, and  possesses  no  claim  to  either  preci- 
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BJon  or  direction.  The  fact  that  the  asso- 
ciation was  $15,000  in  arrears,  as  shown  by 
one  of  Its  books,  on  the  1st  of  January,  1805, 
is  not  sufficient  to  charge  either  the  asso- 
ciation or  Anderson  with  knowledge  of  any 
insolvency  either  at  the  date  the  certificate 
was  issued  or  the  mortgage  released.  There 
is  no  pretense  that  the  $2,300  borrowed  frouj 
the  bank  was  not  repaid,  nor  is  there  any 
attempt  made  to  state  the  amount  still  claim- 
ed to  be  due  to  Mr.  Wilson.  Whether  that 
Hinouut  is  $1  or  the  full  amount  minus  $1 
is  not  stated.  Insolvency  is  a  question  of 
fact  and  must  be  sustained  by  the  evidence. 
It  is  never  presumed.  The  facts  and  admis- 
sions appearing  in  this  record  are  conclu- 
sive that  this  aswciation  was  ti-ansactliig 
business  up  to  the  time  that  this  mortgage 
was  canceled;  that  it  was  a  going  concern; 
that  it  i-ecelved  the  payments  made  by 
Anderson  on  his  stock;  that  a  settlement 
was  made  witli  him;  that  his  certificate  was 
canceled,  and  that  his  mortgage  was  re- 
leased; that  a  few  mouths  prior  to  this 
transaction  the  association  had  Issued  new 
stock,  extcudlug  the  time  of  maturity  from 
(30  mouths  to  78  months;  and  that  the 
acceptance  of  such  new  stock,  however,  was 
optional  with  the  holders  of  the  old  stock, 
and  Anderson  did  not  accept  the  same.  The 
trial  court  found  that  the  association  was 
insolvent  on  July  1,  1895,  but  that  such  insol- 
vency was  not  known  to  it,  or  to  Anderson, 
or  to  the  defendants,  until  June,  1898.  This 
finding  is  amply  sustained  by  the  evidence 
and  facts  admitted.  There  is  absolutely  no 
evidence  that  Anderson  acted  in  bad  faith, 
or  knew  or  was  charged  with  knowledge 
of  any  insolvency  whatsoever. 

At  the  beginning  or  head  of  this  certificate 
of  stock  are  the  words:  "Date  of  issue,  July 
1,  1890.  Maturity  July  1,  1895."  Further  on 
appear  the  statemeuts:  "This  union  matures 
its  stock  at  a  definite  and  stipulated  time. 

♦  ♦  *  This  stock  has  no  surrender  value 
and  cannot  be  withdrawn  until  it  fully  ma- 
tures. •  •  »  This  stock  matures  at  a  fixed 
and  definite  time.  *  *  *  This  union  ma- 
tures Its  mortgages  at  a  fixed  and  definite 
time.  •  •  •  In  consideration  of  the  ad- 
mission fee,  together  with  the  agreement  and 
full  compliance  with  the  terms,  conditions 
and  by-laws  printed  on  the  front  and  back  of 
this  certificate,  which  are  hereby  referred  to 
and  made  a  part  of  this  contract,  the  Na- 
tional I^au  &  Savings  Union  agrees  to  pay 
to  said  shareholder  *  *  ♦  the  sum  of  one 
hundred  dollars  for  each  of  said  shares  ut 
the  end  of  five  years  from  the  date  hereof. 

•  *  *  This  certificate  of  shares  is  issued  to 
and  accepted  by  the  shareholder  uiiou  the 
following  terms  and  conditions  which  are 
hereby  assented  to  by  the  shareholder."  The 
terms  and  conditions  are  16  in  number,  of 
which,  for  the  purpose  of  this  case,  it  is  nec- 
essary to  set  out  only  the  following:  "(1) 
The  shareholder  agrees  to  pay  a  monthly  in- 
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Rtallment  of  70  cents  on  each  sbare  named  In 
the  certificate."  "(4)  The  agent  In  all  cases 
acta  solely  for  the  shareholder,  and  the  union 
assumes  no  obligation  for  any  statements 
other  than  contained  In  Its  printed  litera- 
ture." "(8)  The  by-laws  attached  to  and  In- 
dorsed on  the  statement  are  made  a  part 
and  parcel  thereof."  "(10)  The  shareholder 
agrees  to  pay  a  cancellation  fee  of  three  dol- 
lai-s  per  share  at  the  time  of  maturity  of  the 
contract,  or  at  the  time  of  procuring  a  loan. 
(11)  The  union  reserves  the  right  to  require 
further  monthly  xiayments  not  exceeding  25 
cents  per  share  to  pay  off  or  cancel  shares, 
and  for  the  best  Interest  and  protection  of  all 
Its  members."  The  by-laws  appearing  upon 
the  certllleate  require  the  payment  of  an  ad- 
mission fee  of  $2  per  share,  and  other  re- 
quirements substantially  the  same  as  those 
contained  in  the  body  of  the  certifleate,  so 
far  as  the  questions  here  presented  are  con- 
cerned. The  printed  literature  of  the  associa- 
tion at  the  time  that  Anderson  became  a 
member  contained  this  statement:  "Pay- 
ment of  mortgages.  Monthly  payments  made 
by  a  borrowing  member  on  his  stock,  and  all 
proiits  apportioned  to  him,  are  applied  on  his 
stock,  which  at  maturity  cancels  the  mort- 
gage." The  only  fixed  and  definite  time 
named  in  this  contract  for  the  maturity  of 
these  shares  is  July  1,  1805,  60  months  after 
the  date  of  the  certificate.  It  appears  that 
Anderson,  on  demand  of  the  association,  paid 
the  extra  25  cents  per  sbare  per  month  for 
50  months.  This  contract  was  of  appellant's 
own  framing.  It  was  not  an  informal,  has- 
tily prepared  memorandum,  but  was  part  of  a 
carefully  devised  plan  of  business.  The 
promise  of  the  corporation  was  positive  and 
unequivocal  that  it  would,  at  the  expiration 
of  five  yeara,  pay  to  the  subscriber  the  sum 
of  $100  for  each  share.  If  this  was  intended 
merely  as  an  estimate,  it  was  an  easy  thing 
to  say  so.  We  must  assume,  therefore,  that 
In  thus  preparing  its  contract  the  appellant 
Intended  to  bind  itself  to  the  payment  of  the 
stipulated  sum  in  the  stipulated  time,  or  It 
deliberately  framed  the  Instrument  and  is- 
sued its  printed  literature  to  deceive  prospec- 
tive members  and  borrowers  with  an  ap- 
parent promise  to  that  effect.  We  cannot 
assume  that  any  such  deception  was  intend- 
ed, but  must  adopt  the  construction  plac-ed 
upon  this  contract  by  the  borrower— that  the 
conii)llaHce  by  him  with  the  terms  and  condi- 
tions thereof  would  have  the  effect  of  cancel- 
ing his  debt  and  releasing  his  mortgage  at 
the  expiration  of  five  years.  This  question 
is  elaborately  discussed  In  Field  v.  BUIg. 
Ass'n  (Iowa)  00  N.  W.  717,  from  which  a 
part  of  the  above  is  copied.  And  ^ee  Vonght 
V.  Ass'n,  172  X.  Y.  508.  65  N.  E.  496,  92  Am. 
St.  Rep.  761.  It  is  admitted  that  Anderson 
did  comply  with  all  these  terms  and  condi- 
tions; that  he  did  pay  the  70  cents  per 
share  for  (K)  months:  that  he  did  pay  the 
25  cents  per  share  for  50  months;  that  he  did 
pay  the  interest  and  premium  on  his  loan  for 


the  full  60  months;  that  he  did  pay  the  can- 
cellation fee  of  93  per  share;  and  It  further 
appears  from  the  evidence  and  by  admissions 
that  tlie  association  released  this  mortgage 
in  regular  form,  delivered  the  note  to  Ander- 
son, accepted  the  cancellation  fee  of  $120, 
duly  canceled  the  stock,  so  that  Anderson 
from  that  time  on  was  not  recognized  as  a 
stockholder,  and  had  no  voice  In  the  conduct 
of  the  company's  affairs.  In  fact,  he  com- 
piled with  his  contract  in  every  particular. 
About  three  years  after  that  time  it  was 
discovered  that  the  association  was  unable  to 
mature  Its  stock  and  to  comply  with  its  con- 
tract with  its  members,  and  a  receiver  was 
appointed.  Nearly  two  years  later  this  suit 
was  instituted  to  compel  Anderson  or  his 
representatives  to  pay  the  full  amount  of 
this  mortgage,  with  interest  and  attorney's 
fees.  But  no  offer  whatsoever  is  made  to 
refund  to  Anderson's  estate  the  cancellation 
fee  which  he  had  already  jmH,  nor  to  restore 
the  certificate  of  stock  which  had  been  can- 
celed, that  the  estate  might  thereby  partici- 
pate In  the  division  of  such  funds  as  re- 
mained. The  result  of  such  a  Judgment 
would  be  that,  notwithstanding  Anderson  had 
paid  all  that  he  ever  agreed  to  pay,  and 
had  ceased  to  be  a  meml>er  of  the  corpora- 
tion, still  he  must  pay  in  the  full  amount  of 
his  mortgage,  with  interest  thereon  from 
July  1,  1805,  in  order  that  the  amount  to  be 
distributed  among  the  other  shareholders 
might  be  augmented  by  that  sum,  but  that 
Anderson's  estate  should  not  l)e  permitted  to 
participate  In  this  division,  and  that  it  would, 
therefore,  lose  all  that  he  had  paid  in  as  divi- 
dends and  as  cancellation  fee.  Such  a  Judg- 
ment would  be  inequitable. 

The  authorities  are  practically  a  unit  in 
holding  that,  where  a  member  of  a  building 
and  loan  association  has  made  full  settle- 
ment, and  withdrawn  therefrom,  such  settle- 
ment and  withdrawal  cannot  be  set  aside  by 
the  association  without  a  showing  of  fraud 
or  of  bad  faith  in  some  form.  In  Reitz  v. 
Hayward  (Mo.  App.)  73  S.  W.  374,  the  court 
says:  "The  law,  therefore,  does  not,  in  tue- 
ory,  permit  withdrawals  after  an  association 
Is  Insolvent;  but,  if  the  surrender  of  8to<>k 
was  perfected  while  it  was  still  a  going  con- 
cern, though  In  fact  insolvent.  It  Is  an  execut- 
ed transaction,  and  the  proceeds  may  be  re- 
tained, unless  fraud  can  be  imputed  to  the 
withdrawmg  member."  Booz's  Appeal,  109 
Pa.  592,  1  Atl.  36;  Strohen  v.  Association, 
115  Pa.  273.  8  Atl.  843.  "After  he  has  been 
liald  off  on  his  withdrawal,  and  there  Is  a 
final  settlement  between  him  and  the  society, 
in  the  absence  of  mutual  mistake  and  fraud 
he  could  not  be  comi)elled  to  make  good  a 
deficiency  occurring  before  the  withdrawal, 
and  discovered  before  the  winding  up  of  the 
association."  Thompson  on  Building  Asso- 
ciations, p.  '285,  and  cases;  4  Am.  &  Eng. 
Enc.  Lrftw,  10.52;  EJndlich  on  Bldg.  Ass'ns,  { 
108;  Coltrane  v.  Association  (C.  C.)  110  Fed. 
281.    It  appears  from  the  record  in  this  case 


Digitized  by 


Google 


Mont) 


YORK  V.  STEWARD. 


loo 


that  Anderson  made  full  settlement  wftb  this 
corporation,  and  witbdrew  therefrom  by  tbe 
cancellation  of  bis  stock  years  before  any  In- 
solvency was  discovered;  and  the  record  con- 
tains no  evidence  of  fraud  on  the  part  of  An- 
derson, and  we  cannot  assume  that  he  acted 
with  any  fraudulent  Intent  CJode  Civ.  Proc 
{  3266;  Jones  v.  Simpson,  116  U.  S.  609,  6 
Sup.  Ct  538,  29  L.  Ed.  742. 

It  Is  unnecessary  to  determine  the  other 
question  raised,  as  to  whether  the  corpora- 
tion had  the  authority  to  issue  what  is  term- 
ed "definite  contract  stock,"  this  being  a  com- 
pleted transaction.  As  was  stated  in  Leahy 
V.  Association  (Wis.)  76  N.  W.  625,  69  Am.  St 
Rep.  945:  "We  need  not  concern  ourselves 
over  the  question  of  whether,  under  its  ar- 
ticles, the  corporation  had  authority  to  is- 
sue this  class  of  stock  or  not  The  stock  was 
issued,  and  accepted  by  the  petitioner,  and 
we  cannot  permit  either  the  receiver  or  the 
holder  to  question  its  validity.  It  is  certain- 
ly valid  as  between  the  parties  so  long  as  it 
does  not  contravene  public  policy  and  was 
not  issued  in  defiance  of  any  statutory  pro- 
hibition." The  principle  thus  announced  will 
undoubtedly  apply  where  the  contract  has 
been  wholly  executed. 

We  do  not  find  any  error  in  this  cause,  and 
think  the  Judgment  and  order  appealed  from 
should  be  affirmed. 

CLAYBBRG,  C.  C,  and  CALLAWAY,  C., 
concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  afilrmed. 

HOLLOW  AY,  J.,  being  disqualified,  takes 
no  part  in  this  decision. 


YORK  V.  STEWARD  et  al. 
(Supreme  Court  of  Montana.    May  9,  1904.) 

CONTINUANCE  —  ENGAGEMENTS    OF    COUNSEL  — 
AFFIDAVITS — SUITICIENCY. 

1.  Where  it  appeared  from  the  record  that  de- 
fendant had  three  counsel,  two  of  whom  were 
partners,  an  affidavit  for  a  continuance  until 
after  a  certain  date,  which  stated  that  coun.sel 
who  was  to  try  the  case  was  to  be  engaged  in 
the  Supreme  Court  on  the  day  set  for  trial 
and  the  two  following  days,  but  which  failed 
to  show  any  reason  why  his  partner  could  not 
attend  to  the  business  in  the  Supreme  Court,  or 
why  the  other  counsel  could  not  try  the  case, 
was  insufficient  to  show  error  in  the  refusal  of 
the  continuance. 

Appeal  from  District  Court  Silver  Bow 
County;  Wm.  Clancy,  Judge. 

Action  by  3.  J.  York  against  John  M.  Stew- 
ard and  another,  doing  business  as  the  Smith 
Piano  Company.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Jno.  J.  McHatton  and  Geo.  F.  Shelton,  for 
appellants.    Chas.  O'Donnell,  for  respondent 

BRANTLY,  C.  J.  This  action  was  brought 
by  tbe  plaintiff  to  recover  a  Judgment  against 


the  defendants  for  a  balance  alleged  to  be 
due  the  plaintiff  for  rent  of  certain  premises 
In  the  city  of  Butte.  The  plaintiff  had  ver- 
dict and  Judgment  Tbe  defendants  have  ap- 
pealed. 

On  April  26,  1908,  the  calendar  was  called 
by  the  district  court  of  Silver  Bow  county 
for  the  purpose  of  setting  causes  for  trial. 
At  that  time  this  cause  was  set  for  bearing 
on  May  5th  following.  When  this  day  was 
fixed,  John  W.  Cotter,  EJsq.,  one  of  counsel 
for  defendants,  asked  tbe  court  to  Bet  tbe 
cause  at  a  date  later  than  May  7th;  tbe  rea- 
son for  his  request  being  that  be  would  be 
obliged  to  be  in  attendance  upon  tbe  Supreme 
Court  of  the  state  of  Montana  on  May  5th,  6tb, 
and  7tb,  and  could  not  be  present  in  person 
to  try  the  cause  at  an  earlier  date  than  May 
8th.  This  request  tbe  court  refused  to  grant 
In  the  absence  of  a  showing  made  by  counsel 
by  affidavit  On  April  30tb  Mr.  Cotter  pre- 
sented and  filed  bis  affidavit,  and  moved  the 
court  for  a  continuance  of  tbe  cause  until 
after  May  7th.  After  consideration,  the  mo- 
tion was  denied.  Tbe  only  error  assigned  in 
the  brief  of  counsel  is  the  action  of  tbe  court 
in  refusing  tbe  application  for  a  continuance. 
Tbe  affidavit  omitting  tbe  formal  parts,  is 
the  following:  "John  W.  Cotter,  being  first 
duly  sworn,  deposes  and  says  that  he  is  at- 
torney for  the  defendant  in  the  above-entitled 
cause,  and  was  such  attorney  in  said  cause 
on  the  former  trial  thereof,  and  represented 
the  said  defendant  on  the  appeal  thereof  in 
the  Supreme  Court;  that  said  court  reversed 
tbe  Judgment  which  had  heretofore  been  ob- 
tained by  tbe  plaintiff  against  tbe  said  de- 
fendant, said  cause  having  been  tried  before 
Honorable  J.  J.  McHatton,  Judge  presiding 
in  Department  1  of  the  district  court  at  that 
time;  that  this  affiant  is  the  only  person  con- 
nected with  the  case  who  is  qualified  to  rep- 
resent the  defendant,  and  that  be  is  obliged 
to  bo  In  attendance  upon  tbe  Supreme  Court 
of  the  state  of  Montana  on  Monday,  the  5th 
day  of  May,  Tuesday,  the  6th  day  of  May, 
and  Wednesday,  the  7tb  day  of  May,  and 
that  be  cannot  be  present  and  try  the  said 
cause  at  the  time  it  Is  set;  that  he  called  the 
matter  of  his  being  required  to  appear  be- 
fore the  Supreme  Court  to  the  attention  of 
this  honorable  court  at  tbe  time  this  cause 
was  set,  and  was  notified  by  said  court  to 
make  a  showing  of  such  attendance.  •  •  •" 
It  appears  elsewhere  in  the  record  that  there 
were  associated  In  tbe  cause  with  the  coun- 
sel who  made  the  application  J.  J.  McHat- 
ton and  George  F.  Shelton.  It  appears  fur- 
ther that  Mr.  Shelton  attended  the  trial,  and 
acted  as  counsel  for  the  defendants.  It  fur- 
ther appears  that  Messrs.  McHatton  and  Cot- 
ter were  associated  in  a  copartnership  as  at- 
torneys and  counselors.  So  far  as  the  affida- 
vit shows  to  tbe  contrary,  Mr.  McHatton  was 
as  well  qualified  to  attend  to  tbe  business 
pending  in  the  Supreme  Court  as  was  Mr. 
Cotter  himself,  and  was  at  liberty  to  do  ao, 
for  there  la  no  statement  that  tbe  boslneai 
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P«im1Iii(  then  was  af  snch  a  charactw  as  to 
demand  the  personal  presence  of  Mr.  Cotter. 
And  wblle  Mr.  McHatton  conld  not  properly 
appear  and  trj  the  cause  In  the  district  court, 
for  the  reason  that  he  bad  at  one  time  sat 
as  Judge  in  the  cause,  yet  he  could  with  pro- 
priety have  relieved  Mr.  Cotter  from  the  ne- 
cessity of  attending  the  Supreme  Court,  and 
allowed  him  to  give  his  personal  attention  in 
aid  of  Mr.  Shelton  at  the  trial.  Nor  does  it 
appear  that  Mr.  Shelton  was  not  as  well 
qtialifled  to  attend  to  the  trial  as  was  Mr. 
Cotter;  and,  though  It  does  appear  that  Mr. 
Cotter  would  hare  preferred  to  be  present 
and  try  the  cause,  from  the  fact  that  be  had 
been  associated  with  It  from  the  beginning, 
the  affidavit  falls  to  reveal  any  legal  reason 
why  the  court  erred  in  setting  the  cause  and 
requiring  the  trial  to  be  bad  as  it  did.  The 
appeal  is  wlthont  merit. 
The  Judgment  Is  afiirmed.    Affirmed. 

MILBURN  and  HOLLOW  AY,  JJ,  concur. 


OO  Mont  ten 

YORK  T.  STEWARD  et  al. 
(Supreme  Court  of  Montana.    May  9,  1904.) 

■KW   TRIALS— MOTIONS— BILLS    OF   EZCBPTIONS 

— TBAN8CBIPT — BBSOBT  TO  OFFaCIAI, 

STENOOBAPHEB— NECESSITT. 

1.  While  Code  Civ.  Proc.  §§  370-377,  require 
the  ofladal  stenographer  to  attend  all  sittings  of 
court,  and  to  file  with  the  clerk  full   notes  of 

Sroceedings,  besides  an  extended  copy  of  rulings, 
ecisions,  and  exceptions,  which  are  prima  facie 
correct,  it  is  not  necessary  for  litigants,  in  mak- 
ing up  statements  or  bills  of  exceptions,  to  ob- 
tain transcripts  of  the  evidence  from  the  of- 
ficial stenographer. 

2.  Under  Code  Civ.  Proc.  H  1155,  1173,  mak- 
ing it  the  duty  of  the  trial  judge  to  examine 
bills  of  exceptions  or  statements  submitted  to 
bim,  and  to  settle  them  by  his  certificate  after 
he  has  ascertained  that  they  traly  represent  the 
ezceptiona  and  objections,  or  present  a  true 
statement  of  the  case,  a  bill  of  exceptions  or 
statement  once  settled  and  filed  becomes  a  part 
of  the  record,  not  subject  to  correction,  except 
upon  a  showing  that  some  mistake  has  been 
committed. 

Appeal  from  District  Court  Silver  Bow 
County;   Wm.  Clancy,  Judge. 

Action  by  J.  J.  York  against  John  M. 
Steward  and  another,  doing  business  as  the 
Smith  Piano  Company.  From  an  order  strik- 
ing a  statement  and  bill  of  exceptions  from 
the  files,  and  dismissing  a  motion  for  a  new 
trial,  defendants  appeal.    Reversed. 

Jno.  J.  McHatton  and  Geo.  F.  Shelton,  for 
appellants.    Clias.  O'Donnell,  for  respondent 

BRANTLY,  C.  J.  This  action  was  brought 
to  recover  a  judgment  against  the  defendants 
for  a  balance  alleged  to  be  due  the  plaintiff 
for  the  rent  of  certain  premises  in  the  city  of 
Butte.  Verdict  and  judgment  were  for  the 
plaintiff.  Defendants  moved  for  a  new  trial, 
alleging  as  grounds  therefor  that  the  court 
misdirected  the  Jury,  that  the  evidence  la 
insufficient  to  Justify  the  verdict  and  that 
tta*  Terdict  is  against  law.    Within  the  time 


allowed  by  tbe  statute  after  nstle*  mt  inten- 
tion was  served  and  filed,  defendants  pi<»- 
pared  and  served  upon  counsel  for  iriaiBtUr 
their  Mil  of  exceptions  and  statement  ml  th* 
case.  Certain  amendments  were  proposed  by 
counsel  for  the  plaintiff,  and  accepted  by  tlM 
movants.  Thereupon  the  amended  statement 
and  bill  were  presented  to  the  Judge  for  set- 
tlement and  were  settled  and  filed  with 
tbe  clerk;  the  certificate  tteing  as  follows: 
"I  hereby  certify  that  the  foregoing  statv- 
ment  on  motion  for  a  new  trial  in  the  abovs 
cause  Is  correct  &nd  ^^  same  is  hereby  set- 
tled, allowed,  and  ordered  filed  in  the  cause." 
Thereafter,  on  motion  of  counsel  for  plain- 
tiff, the  court  entered  an  order  striking  the 
statement  and  bill  from  the  files,  and  dis- 
missing the  motion  for  a  new  trial,  on  the 
ground  that  the  bill  and  statement  did  not 
contain  "a  true  and  correct  transcript  of  the 
evidence  heard  at  the  trial."  From  this  or- 
der, defendants  have  appealed. 

At  the  hearing  on  the  motion,  and  In  anih 
port  of  It  It  was  made  to  appear  that  coun- 
sel for  defendants  had  incorporated  in  the 
statement  and  bill  of  exceptions  a  transcript 
of  the  evidence  obtained  from  some  other 
person  than  the  official  stenographer.  Instead 
of  a  transcript  prepared  by  him  from  his 
notes.  This  fact,  made  to  appear  by  the  tes- 
timony of  the  official  stenographer,  was  the 
sole  ground  of  the  motion,  and  the  basis  of 
the  action  of  the  court,  though  It  also  ap- 
peared from  this  witness'  statement  that  tbe 
transcript  was  substantially  correct  The 
court  proceeded  upon  the  theory  that  In  the 
preparation  of  bills  of  exceptions  and  state- 
ments, the  parties  must  use  transcripts  of 
the  evidence  furnished  by  the  official  stenog- 
rapher, and  that  he  Is  the  only  source  from 
which  they  may  be  obtained.  This  view  is 
erroneous.  The  duties  of  tbe  official  stenog- 
rapher are  prescribed  in  tbe  Code  of  Civil 
Procedure  (sections  370-377).  While  he  is 
required  to  attend  all  sittings  of  the  court 
and  to  take  full  notes  of  all  proceedings  had 
thereat  and  must  file  with  the  clerk  tiis  notes 
of  such  proceedings,  besides  an  extended 
copy  of  the  rulings,  decisions,  and  opinions 
of  the  court,  and  the  exceptions  taken  daring 
the  trial,  whicti,  together  with  any  copies  fur- 
nished by  him  to  the  partleB  or  their  counsel, 
is  deemed  prima  facie  correct  no  obligation 
rests  upon  litigants  to  resort  to  him  as  the 
only  authentic  source  from  whom  such  copies 
may  be  obtained.  Tbe  right  to  rely  upon  him 
is  granted  under  these  provisions  of  the  stat- 
ute, and  he  may  be  compelled  to  perform  the 
resulting  duty  to  furnish  copies  upon  proper 
application  (State  ex  rel.  Kranlch  v.  Supple, 
22  Mont  184,  S6  Pac.  20;  State  ex  rel.  Demp- 
sey  V.  District  Court  24  Mont  666,  63  Pac. 
389;  State  ex  rel.  Donovan  v.  Ledwidge,  27 
Mont  197,  70  Pac.  611);  yet  there  Is  no  provi- 
sion therein  requiring  the  parties  to  use  sudi 
copies  only.  Counsel  may  take  their  own 
notes,  or  for  that  purpose  have  in  attendance 
their  private  stenographec.    The  aaij  ol)llxai- 
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tion  resting  upon  them  Is  to  fnnilah  a  cor- 
rect narrative  of  the  proceedings.  This  the 
Judge  may  require,  or,  upon  failure,  refuse 
his  certificate.  It  is  his  duty,  however,  to 
examine  the  bill  or  statement  when  submit- 
ted to  him,  and  to  settle  it  by  his  certificate 
after  he  has  stricken  out  all  redundant  mat- 
ters, and  ascertained  to  his  own  satisfaction 
that  it  truly  represents  the  objections  and 
exceptions  as  briefly  as  may  be  (Code  Civ. 
Proc.  t  1155),  or  presents  a  true  statement  of 
the  case  (Code  Civ.  Proc.  |  1173).  After  a 
bill  or  statement  is  once  settled  and  filed,  it 
becomes  a  part  of  the  record,  not  subject  to 
correction,  except  upon  a  showing  tbat  some 
mistake  has  been  committed  In  it,  whereby  it 
falls  to  present  the  truth.  In  such  case  It 
should  be  corrected,  and  not  stricken  from 
the  files.  No  showing  was  made  in  support 
of  the  motion  that  the  bill  and  statement  do 
not  spenk  the  truth.  On  the  contrary,  it  ap- 
peared to  be  substantially  correct.  The  court 
had  no  power  to  strike  it  from  the  files. 
Beach  V.  Spokane  R.  &  W.  Co.,  25  Mont.  367, 
«5  Pac.  106. 

Nor  should  the  motion  have  been  dismiss- 
ed. The  defendants  had  a  right  to  have  the 
motion  considered  by  the  court  and  decided 
upon  the  record  as  made  up.  To  strike  out 
the  statement  and  dismiss  the  motion  was 
tantamount  to  a  denial  of  the  motion  without 
giving  the  movants  an  opportunity  to  be 
heard.  A  similar  situation  was  presented  in 
Beach  v.  Spokane  R.  &  W.  Co.,  supra.  In 
that  case  the  court,  on  motion  of  counsel, 
struck  out  the  statement  on  the  ground  that 
it  had  not  been  served  in  time,  and  denied 
the  motion  for  a  new  trial.  Upon  appeal  this 
court  held  that  the  action  of  the  district  court 
In  the  premises  was  fundamentally  errone- 
ous, and  that  the  order  striking  out  the  state- 
ment vitiated  the  order  denying  a  new  trial. 
The  cause  was  remanded  to  the  district  court, 
with  directions  to  restore  to  the  flies  the 
statement  on  motion  for  new  trial,  and  to 
proceed  to  bear  and  determine  the  motion 
as  made.  The  discussion  in  the  opinion  in 
that  case  is  wholly  applicable  to  the  facts 
of  this  case. 

The  order  striking  the  statement  from  the 
files  is  reversed.  The  order  of  dismissal  is 
set  aside,  and  the  cause  is  remanded,  with 
directions  to  the  district  court  to  restore  the 
statement  to  the  files,  and  to  bear  and  deter- 
mine the  motion  for  new  trial.  Reversed  and 
remanded. 

MIL£URN  and  HOLLOWAY,  JJ.,  concur. 


HEFFERLIN  et  al.  v.  KARLMAN  et  al. 
(Supreme  Court  of  Montana.     May  9,   19(H.) 

WrrNESS — ^EXTENT  OP  INTEREST— EXCLirSION  OF 
CBOSS-EXAMINATION— GROUND  FOB  BEVEBSAL 
— APPEAL — DISPOSITION  OF  DEMUBBER— FAIL- 
TTBE   OF  RECOBD   TO   SHOW — EFFECT. 

1.  When   the  record  on  appeal  fails  to  »how 
whether  appellant's  demurrer  to  the  complaint 


was  overruled  or  withdrawn,  Oe  faUnre  t*  sus- 
tain it  cannot  be  reviewed. 

2.  Error  in  refusing  to  permit  crosa-ezamlna- 
tion  of  plaintiffs'  witness  as  to  the  extent  of  his 
admitted  interest  in  the  suit  is  not  ground  for 
reversal,  where  other  evidence  shows  that,  for 
purposes  of  collection,  the  witness  had  assign- 
ed to  plaintiffs  his  account  against  defendants, 
which  constituted  one  of  the  causes  of  action. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Park  County;  Frank  Henry, 
Judge. 

Action  by  John  W.  HefTerlin  and  others 
against  G.  W.  Karlman  and  M.  Jennings, 
copataers  as  Karlman  &  Jennings.  From 
a  Judgment  for  plaintiffs,  and  the  denial 
of  a  new  trial,  defendants  appeal.  Af- 
firmed. 

John  J.  McHatton,  for  appellants.  Jno. 
T.   Smith,   for  respondents. 

CALLAWAY,  C.  The  pinlnticrs  brought 
\  this  action  against  the  defendants,  Karlu^au 
I  ft  Jennings,  copartners,  with  whom  was 
Joined  one  Harkins.  Harkins  default  «d. 
Karlman  &  Jennings  alone  resisted  the  ac- 
tion, and  we  shall  refer  to  them  hereafter 
as  the  defendants.  Trial  was  to  a  Jury,  whWh 
found  for  the  plaintiffs,  whereupon  the  court 
entered  Judgment  in  their  favor.  Defend- 
ants then  moved  for  a  new  trial,  which  was 
overruled.  From  the  Judgment  and  OTdet- 
overruling  their  motion  for  a  new  trial, 
they  have  appealed. 

This  case  is  similar  in  many  respects  to 
Hellerlln  v.  Karlman,  29  Mont.  — ,  74  Pac. 
202,  and  the  decision  therein  disposes  of  a 
number  of  the  points  upon  wliich  defendants 
rely.  That  case  was  tried  in  Septemt>er, 
1900;  tills,  in  March,  1901. 

1.  The  complaint  contains  three  counts  or 
causes  of  action.  Defendants  interposed  a 
demurrer  thereto,  which  their  counsel  in- 
sists should  have  been  sustained.  It  was 
directed  to  each  count,  alleging  tbat  there 
is  a  misjoinder  of  parties  defendant  to  the 
action;  that  each  of  the  counts  fails  to  state 
a  cause  of  action,  and  is  uncertain,  for  rea- 
sons stated;  and  that  the  third  count  is  am- 
biguous as  well  as  uncertain.  The  record 
fails  to  show  what  action  the  court  took 
upon  the  demurrer.  Did  the  court  overrule 
the  demurrer,  or  did  defendants  withdraw 
It  and  answer  over?  We  cannot  say.  Thifc 
matter,  therefore,  is  not  before  us  for  re- 
view. 

2.  In  the  first  count,  plaintiffs  allege  that 
between  the  6th  day  of  November,  1899, 
and  the  13th  day  of  December,  1899,  on« 
Walter  M.  Iloppe  did  and  caused  to  be  per- 
formed labor  and  services  for  the  defend- 
ants, at  their  request,  in  excavating  and  re- 
moving earth  on  the  roadbed  of  the  railroad 
then  being  constructed  along  Trail  creek. 
In  Park  county,  Mont.,  to  the  amount  and  of 
the  value  of  $1,428.18;  that  thereafter,  and 
on  the  20th  day  of  December,  Uoppe  and 
the  defendants  had  a  settlement  of  their 
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accounts,  and  It  was  mutually  agreed  be- 
tween them  that  the  defendants  owed  and 
stood  Indebted  to  Hoppe  In  that  Bum  of  mon- 
ey; that  thereafter,  and  on  that  day,  Hoppe 
assigned  the  account  to  plaintiffs;  and  that 
no  part  thereof  has  been  paid.  These  alle- 
gations were  denied  by  defendants.  Wheth- 
er the  Judgment  In  favor  of  plaintiffs  Is  cor- 
rect, turns  upon  the  question  as  to  Harklns' 
position  with  reference  to  the  things  done. 
Was  he  an  agent  of  the  defendants,  or  was 
he  a  subcontractor  under  them?  The  evi- 
dence discloses  that  the  dealings  of  Hoppe 
and  his  agent,  Fitzgerald,  were  mainly  with 
Harkins.  Upon  this  issue  the  evidence  was 
conflicting,  and  the  Jury  settled  it  by  finding 
for  plaintiffs.  Hefferlin  v.  Karlman,  supra. 
On  cross-examination  the  witness  Hoppe 
said:  "I  had  nothing  to  do  with  bringing 
this  lawsuit  against  the  defendants.  I  have 
an  interest  in  the  result  of  this  lawsuit" 
Then  counsel  for  defendants  asked:  "What 
is  the  extent  of  your  interest  in  this  law- 
suit?" An  objection  to  this  question  was  sus- 
tained. This  was  error,  but  we  do  not  con- 
sider it  prejudicial,  under  the  facts  disclos- 
ed in  the  record.  Hoppe  admitted  his  inter- 
est in  the  suit,  and  the  witness  John  W. 
Hefferlin,  referring  to  Hoppe's  account,  had 
testified:  "When  the  suit  was  brought,  Mr. 
Fitzgerald  came  over  to  the  office,  and  want- 
ed to  put  it  In  with  our  account  to  save 
costs  to  himself."  Defendant  Karlman  testi- 
fied: "Walter  Hoppe  said  to  me  he  was  sor- 
ry he  left  over  his  account  to  Hefferlin  Bros., 
or  else  it  might  have  been  paid  by  this  time," 
It  is  thus  apparent  that  the  Jury  clearly 
understood  the  extent  of  Hoppe's  Interest, 
and  was  thus  enabled  to  weigh  properly  his 
credibility  as  a  witness.  Code  Civ.  Proc.  { 
3123.  We  again  call  attention  to  the  rule 
that  cross-examination  should  not  be  unduly 
restricted.  Kipp  v.  Silverman,  25  Mont.  296, 
64  Pac.  884;  Cobban  v.  Hecklen,  27  Mont 
246,  70  Pac.  805. 

3.  The  issues  presented  upon  the  second 
count  need  not  be  discussed,  because  our 
views  thereon  are  fully  set  forth  in  Hefferlin 
T.  Karlman,  supra. 

4.  The  third  count  In  the  present  case  is 
substantially  similar  to  the  second  count  in 
Hefferlin  v.  Karlman,  supra,  which  the  court 
held  stated  a  cause  of  action.  In  that  case 
it  was  held  that  the  evidence  Introduced  at 
the  trial  was  inapplicable  to  the  pleadings, 
and  that  there  was  a  fatal  variance  be- 
tween the  pleadings  and  the  proof.  In  the 
case  at  bar  we  find  that  there  was  evidence 
tending  to  sustain  the  allegations  of  the  third 
count.  At  any  rate,  the  defendants  have  fail- 
ed to  point  out  any  particular  in  which  it 
does  not.  The  Jury  passed  upon  the  evi- 
dence presented  by  plaintiffs  and  defendants, 
and  found  for  the  former. 

6.  We  have  carefully  examined  the  Instruc- 
tiODS,  and  find  that  defendants  have  not 
pointed  out  any  reversible  error  therein. 


Finding  no  prejudicial  error  in  the  case, 
we  are  of  the  opinion  that  the  Judgment  and 
order  should  be  affirmed. 

CLATBERG,   C.   C,   and  POORMAN,   G, 
concur. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and 
order  are  affirmed. 


STATE  ex  rel.  ROCKY  MOUNTAIN  BELL 

TELEPHONE  CO.  v.  MAYOR,  ETC., 
OF  CITY  OF  RED  LODGE  et  al. 

(Supreme  Court  of  Montana.    May  9,  1904.) 

TELEPHONES  —  BIOHT  TO    USB   STREETS — POWEB 
OF  MUNICIPAL  CORPOBATCON— MANDAJiUB. 

1.  Pol.  Code,  I  2600,  and  Laws  1903,  p.  66.  e. 
44,  amending  Pol.  Code,  pt.  3,  tit  6,  art.  1,  c.  2, 
provide  that  all  streets  are  public  highways. 
Held,  that  Civ.  0)de,  {  10(X),  authorizing  tele- 
phone corporations  to  construct  lines  along  any 
of  the  public  roads  by  the  erection  of  necessary 
fixtures,  including  posts,  piers,  and  abutments 
for  the  wires,  authorizes  their  construction  along 
the  streets  of  a  city. 

2.  Civ.  Code,  §  1000,  authorizing  telephone 
companies  to  construct  lines  along  any  of  the 
public  roads,  applies  as  well  to  forei^  corpora- 
tions which  have  complied  with  Civ.  (^ode.  % 
1030  et  seq.,  and  Laws  1901,  p.  150,  prescribing 
the  conditions  on  which  foreign  corporations 
may  do  business  in  the  state,  as  to  domestic  cor- 
porations. 

3.  Civ.  Code,  I  1000,  authorizing  telephone 
companies  to  construct  lines  along  any  of  the 
public  roads,  being  passed  in  pursuance  of 
Const,  art.  15,  {  14,  providing  that  any  corpora- 
tion organized  for  the  purpose  shall  have  the 
right  to  construct  telephone  lines  within  this 
state,  and  that  the  leKisiative  assembly  shall,  by 
general  law  of  uniform  operation,  provide  rea- 
sonable regulations  to  give  full  effect  to  this 
section,  is  not  modified  by  laws  relating  to  the 
government  of  cities. 

4.  Laws  1893,  p.  113,  Pol.  Code,  f  4800,  and 
Laws  1887,  p.  203,  grant  to  cities  the  right  to 
prevent  the  use  or  obstruction  of  streets  by  tel- 
ephone poles.  Civ.  Code,  i  1000.  authorizes  tel- 
ephone companies  to  construct  lines  in  any  of 
the  public  roads.  Pol.  Code,  g  4703,  provides 
that  every  city  organized  under  the  act  has  such 
powers  as  are  incident  to  municipal  corpora- 
tions, not  inconsistent  with  the  laws  of  the 
state.  Held,  that  the  above  acts  granting  pow- 
ers to  cities  are  subject  to,  and  do  not  amend, 
section  1000. 

5.  L'nder  Civ.  Code.  {  1000,  authorizing  tele- 
phone companies  to  construct  lines  on  any  pub- 
lic road  by  the  erection  of  necessary  fixtures,  in- 
cluding posts,  piers,  and  abutments  for  the 
wires,  where  a  city  council  refuses  to  designate 
the  location  of  poles  for  a  telephone  line,  and 
requires  the  wires  to  be  laid  in  conduits  under 
the  streets,  the  proper  remedy  is  by  mandamus 
to  compel  the  council  to  designate  the  location 
of  the  poles. 

6.  That  a  city  is  charged  with  the  duty  of 
keeping  its  streets  in  repair,  and  that  the  cost 
of  maintaining  them  is  raised  by  public  taxatioa 
within  the  city,  does  not  give  it  jurisdiction  over 
them  exclusive  of  that  of  the  legislative  assem- 
bly. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Carbon  County;  Frank  Henry, 
Judge. 
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Mandnnni!)  by  tbe  state,  on  the  relation  of 
the  Kocky  Mountain  Bell  Telephone  Com- 
pany, against  the  mayor  and  city  council  of 
the  city  of  Red  Lodge  and  the  city  of  Red 
I-odge.  From  a  judgment  denying  tbe  writ, 
and  from  an  order  denying  a  new  trial,  rela- 
tor appejils.     Reversed. 

H.  «.  &  S.  II.  Mclntire,  for  appelant.  G. 
W.  rierson  and  O.  P.  Uoddard,  for  respond- 
ents. 

rOOUMAX,  C.  The  relator  and  appellant 
Is  a  foreign  corporation  engaged  in  construct- 
ing, maintaining,  and  operating  telephone 
lines  In  the  state  of  Montana,  and  tlirough 
said  state  into  other  states.  Desiring  to 
construct  a  line  Into  and  through  the  city  of 
Red  Lodge,  in  Montana,  to  do  business  In 
Kuld  city,  and  to  connect  'nith  Its  line  In  the 
state  of  Wyoming,  the  relator  served  upon 
the  mayor  and  city  council  of  the  city  of  Red 
Lo<lge  a  demand  that  they  designate  the  pla- 
ces for  the  erection  of  the  necessary  poles 
and  fixtures  for  the  proper  construction  of 
the  company's  lines  In,  upon,  and  along  the 
streets  and  alleys  of  said  city.  The  city  coun- 
cil treated  this  as  an  application  of  the  re- 
lator for  a  permit  to  pass  through  the  corpo- 
rate limits  of  the  city,  and  refused  such  per- 
mit, for  the  reason  that  the  same  would  be 
in  violation  of  city  ordinance  No.  97.  The 
council  designated  a  route  through  the  city, 
however,  whereon  the  company  might  con- 
struct its  line  In  accordance  with  the  provi- 
sions of  such  ordinance.  This  ordinance  pro- 
hibits the  erection  or  planting  of  poles  or  the 
Htrluging  or  maintaining  of  wires  on  or  above 
the  streets  and  alleys  within  the  corporate 
limits  of  the  city,  and  provides  that  such  line 
may  be  constructed  under  the  streets  and  al- 
leys, in  c-ondults,  on  condition  that  these  con- 
duits are  at  least  four  feet  from  the  surface 
grade  of  the  street  or  alley.  This  ordinance 
also  pi-ovides  penalties  of  fine  and  imprison- 
ment for  violation  of  its  terms.  The  relator 
then  applied  to  the  district  court  for  a  writ 
of  mandamus  to  compel  the  city  to  designate 
the  places  along  tiie  streets  for  the  erection 
of  its  poles  and  the  construction  of  Its  lines. 
An  altermitive  "^vrit  was  issued,  and  an  an- 
swer made  thereto.  A  hearing  was  had,  and 
the  court,  after  consideration,  denied  the 
writ-  The  relator  made  application  for  a  new 
trial,  which  was  also  denied.  From  this 
Judgment  denying  the  writ,  and  from  the  or- 
der overruling  the  motion  for  a  new  trial, 
relator  api>eals. 

1.  Section  14,  art  15,  of  the  state  Consti- 
tution, reads  In  part:  "Any  association  or 
corporation  •  •  •  organized  for  the  purpose, 
or  any  indirldual,  shall  have  the  right  to  con- 
struct or  maintain  lines  of  telegraph  or  tele- 
phone witliln  this  state,  and  connect  the  same 
with  other  lines;  and  the  legislative  assem- 
bly shall,  by  general  law  of  uniform  opera- 
tion, provide  reasonable  regulations  to  give 
full  effect  to  this  section."    This  constitution- 


al provision  is  not  self-executing,  but  lay 
dormant  until  given  vitality  by  legislative 
enactment.  In  pursuance  of  the  authority 
therein  given,  and  in  obedience  to  the  con- 
stitutional command  to  enact  a  "general  law 
of  uniform  operation,"  the  legislative  assem- 
bly enacted  section  1000  of  the  Civil  Code, 
which  reads:  "A  telegraph  or  telephone  cor- 
poration, or  a  person,  Is  herel)y  authorized 
to  construct  such  telegraph  or  telephone  line 
or  lines  from  point  to  point,  along  and  upon 
any  of  the  public  roads,  by  the  erection  of 
necessary  fixtures.  Including  posts,  piers  and 
abutments,  necessary  for  the  wires;  but 
the  same  shall  not  Incommode  the  public  in 
the  use  of  said  roads  or  highways."  This  sec- 
tion has  not  lieretofore,  to  our  knowledge, 
been  the  subject  of  construction  by  this  court, 
but  similar  statutes  have  been  so  often  con- 
strued by  other  courts,  both  state  and  fed- 
eral, that  its  construction  cannot  now  be  re- 
garded as  res  Integra.  Are  streets  within 
the  meaning  of  the  term  "public  roads"? 
The  language  of  the  statute  with  reference 
to  the  privilege  granted  is  plain  and  em- 
phatic. It  is  a  direct  g;rant  of  authority  by 
the  legislature  to  use  the  public  roads  for 
the  construction  and  maintenance  of  tele- 
phone and  telegraph  lines,  subject  only  to 
tbe  condition  that  the  public  shall  not  be  in- 
commoded "in  the  use  of  said  roads  and  high- 
ways." Section  2600  of  the  Political  Code 
reads  in  part:  "All  highways,  roads,  streets, 
alleys,  courts,  places,  and  bridges  •  *  • 
are  public  highways."  This  same  language 
is  used  in  an  act  of  tbe  Eighth  Legislative 
Assembly  (Laws  1003,  p.  66,  c.  44),  amenda- 
tory of  chapter  2,  art.  1,  tit  6,  pt  3,  of  the 
Political  Code,  concerning  highways  and 
roads.  Telegraph  and  teiepltone  companies 
stand  upon  equal  footing  under  this  law. 
Both  are  used  as  means  of  intercommunica- 
tion and  for  commercial  purposes.  To  secure 
this  business,  as  well  as  to  accommodate  the 
public,  their  terminals  and  stations  are  locat- 
ed in  the  larger  business  centers.  That  was 
the  condition  existing  when  the  law  was 
passed.  It  Is  not  reasonable  to  conclude  that 
the  Legislature  authorized  these  companies 
to  transact  their  business  within  the  state, 
but  left  them  without  authority  to  enter  the 
centers  of  population  and  commerce— places 
that  are  necessary  to  go  to  in  order  to  do  the 
very  business  authorized  to  be  done.  If  the 
statute  applied  only  to  rural  ways,  the  grant 
would  be  of  little  benefit  to  the  public  or  to 
the  owners  of  the  lines.  The  very  scope  and 
purpose  of  the  act  would  be  defeated.  Cham- 
berlain V.  Iowa  Tel.  Co.  (Iowa)  VS  N.  W. 
596.  "It  is  contended  •  •  •  that  the 
terms  'public  roads  and  highways,'  used  in 
this  statute,  apply  only  to  rural  public  roads 
and  highways,  and  were  not  Intended  to  in- 
clude streets  •  •  *  which  are  always  pla- 
ced under  the  control  of  municipalities.  It 
is  enough  to  say  that  the  control  over  streets 
•  *  •  Is  but  delegated  power,  and  in  no 
way  detracts  from  the  power  of  the  Legis- 
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lature  to  exercise  such  control  Itself  by  di- 
rect ennctment.  •  •  •  'Public  roads  and 
liigbways'  are  usually  uDderstood  to  mean 
the  same  thing.  •  •  •  Telegraphs  con- 
nect cities  and  villages,  and  have  their  sta- 
tions in  such  places  throughout  the  civilized 
"world.  It  Is  quite  as  necessary  to  their  con- 
struction and  operation  that  they  have  the 
right  to  be  and  continue  upon  these  highways 
of  cities  and  villages  as  upon  rural  high- 
ways. •  •  •  The  words  of  the  statute 
under  consideration  Include  all  urban  as  well 
as  rural  highways."  Abbott  v.  City  of  Du- 
luth  (C.  C.)  104  Fed.  833;  Keasley  on  Elec. 
Wires  (2d  Ed.)  pars.  6-34.  Wisconsin,  Iowa, 
Minnesota,  Ohio,  and  other  states  have  stat- 
utes similar  to  section  1000.  The  courts  of 
these  states  have  construed  these  laws  as  a 
direct  grant  from  the  state  of  the  right  to 
use  the  public  roads  and  highways  for  the 
construction  of  telephone  and  telegraph  lines, 
and  hold  that  public  roads  and  highways 
Include  streets  of  cities.  State  ex  rel.  Tel. 
Co.  V.  Sheboygan,  111  Wis.  23,  86  N.  W.  657; 
Chamberlain  v.  Iowa  Tel.  Co.,  supra;  Zanes- 
vlUe  T.  Tel.  Co.  (Ohio)  59  N.  B.  781,  52  L. 
R.  A.  150,  83  Am.  St  Rep.  725;  Tel.  Exch. 
Co.  ▼.  Minneapolis  (Minn.)  83  N.  W.  527,  86 
N.  W.  69,  53  L.  E.  A.  175;  Abbott  t.  City 
of  Duluth  (C.  C.)  104  Fed.  833.  See,  also, 
Toledo  V.  Tel.  Co.,  107  Fed.  10,  46  C.  C.  A. 
Ill,  62  L.  R.  A.  730;  Tel.  Co.  v.  Benton 
Harbor,  121  Mich.  512,  80  N.  W.  386,  47  L. 
R.  A.  104;  Township  of  Summit  v.  Tel.  Co., 
57  N.  J.  Eq.  123,  41  Atl.  146;  State  ex  rel. 
Tel.  Co.  V.  Flad,  23  Mo.  App.  185;  Hodges 
T.  Tel.  Co.  (Miss.)  18  South.  84,  29  L.  B.  A. 
770;  People  v.  Trustees  (Sup.)  72  N.  Y.  Supp. 
350;  State  ex  rel.  Tel.  Co.  v.  Mayor  (N.  J. 
Sup.)  48  Atl.  1022. 

2.  Does  this  section  apply  to  foreign  cor- 
porations? It  is  alleged  in  the  petition  and 
admitted  In  the  answer  that  relator  is  a 
foreign  corporation;  that  it  has  complied 
with  the  laws  of  Montana  prescribing  the 
conditions  upon  which  such  corporations  may 
do  business  in  this  state.  The  statute  section 
1030  et  seq.,  Civ.  Code,  and  the  amenda- 
tory act  of  1901,  p.  150,  having  been  complied 
wiUi,  the  relator  bad  the  right  to  do  business 
In  this  state.  Section  1000,  supra,  does  not 
attempt  to  discriminate  between  domestic 
and  foreign  corporations,  but  is  a  general 
law,  applicable  to  all  corporations  and  in- 
dividuals transacting  business  of  the  kind 
therein  named.  Hie  decision  In  State  ex  rel. 
Ins.  Co.  T.  Rotwitt,  17  Mont  41,  41  Pac. 
1004,  traces  the  history  of  the  statute  pre- 
scribing the  conditions  upcm  which  foreign 
corporations  may  do  business  In  this  state. 
See,  also,  Mutual  Benefit  Ins.  Co.  t.  WInue, 
20  Mont  20,  49  Pac.  446. 

8.  Is  section  1000  modified  or  limited  by 
laws  relating  to  the  government  of  cities?  No 
municipality,  either  county  or  city,  possesses 
any  legislative  authority  except  that  direct- 
ly delegated  by  the  state  Legislature,  save 
the  power  which  arises  from  necessary  impli- 


cation. Cooley's  Cong.  Llm.  (Ctb  Ed.)  227. 
The  Legislature,  within  constitutional  limits, 
is  supreme.  It  alone  may  grant  or  delegate 
power  to  grant  privileges  to  corporations  or 
individuals,  and  to  establish  general  policies 
of  the  state.  The  charters  of  all  municipal 
corporations  are  the  general  laws  of  the  state. 
The  Constitution  in  many  instances  indicates 
the  general  character  of  legislation.  The 
section  of  the  Constitution  above  quoted  not 
only  declares  the  right  and  policy  of  con- 
structing and  maintaining  telegraph  and  tele- 
phone lines,  but  commands  the  Legislature 
to  give  vitality  to  that  right  and  policy  "by 
a  general  law  of  uniform  operation."  A  law 
which  excepts  a  part  of  a  given  class  is  not 
general  and  uniform,  and  the  Legislature  has 
not  attempted  to  make  of  streets  a  separate 
class  of  highways.  If  the  subordinate  divi- 
sions of  the  state  are  vested  with  the  author- 
ity either  of  preventing  the  construction  of 
these  lines,  or  of  imposing  restrictions  which 
will  have  that  effect,  then  the  Legislature  has 
not  complied  with  this  constitutional  com- 
mand. It  is  true  that  section  12,  art  15, 
of  the  Constitution,  provides  that  no  railroad 
shall  be  constructed  within  a  city  without 
the  consent  of  the  local  authorities,  but  no 
such  provision  exists  with  reference  to  tele- 
graph and  telephone  lines,  and  in  view  of 
the  provisions  of  section  14  of  this  article, 
above  quoted,  this  fact  becomes  significant 
4.  It  is  claimed  by  respondent  that  sub- 
sequent enactments,  or  enactments  declared 
to  be  subsequent,  by  section  5181  of  the 
Political  Code,  are  In  conflict  with  and  amend 
the  section  under  consideration.  This  sec- 
tion of  the  Civil  Code  Is  a  general  law, 
enacted  In  obedience  to  a  command  of  the 
Constitution,  and  to  provide  means  of  enjoy- 
ing a  privilege  originating  with  that  instru- 
ment. The  part  claimed  to  be  in  conflict  is 
the  power  granted  to  the  cities  to  regulate 
and  prevent  the  use  or  obstruction  of  streets, 
sidewalks,  and  public  grounds  by  signs,  tele- 
phone poles,  posting  of  handbills  and  adver- 
tisements. The  provisions  of  the  act  of 
March  7,  1893  (Laws  1893,  p.  113;  section 
4800,  Pol.  Code),  and  of  the  act  of  March  8, 
1897  (Laws  1897,  p.  203),  relative  to  the  pow- 
ers of  cities,  are  practically  Jhe  same,  so  far 
as  the  questions  involved  in  this  case  are 
concerned,  and  it  is  therefore  unnecessary 
to  determine  which  of  these  laws  Is  now  In 
force.  There  Is  not  necessarily  any  conflict 
between  these  laws  and  said  section  1000. 
The  one  granting  powers  to  cities  must  be 
constmed  subject  to  the  provisions  of  the 
general  law.  Section  4703,  Pol.  Code.  The 
state  does  not  surrender  to  municipalities 
entire  control  over  its  streets  and  highways. 
They  are  under  legislative  control.  "Mu- 
nicipal by-laws  must  also  be  In  harmony 
with  the  general  laws  of  the  state,  and  with 
the  provisions  of  the  municipal  charter. 
Whenever  they  come  In  conflict  with  either, 
the  by-law  must  give  way."  Cooley  on  Cons. 
Lims.  (6th  Bd.)  239.    "Public  highways  aro 
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under  legislative  control.  They  are  for  the 
use  of  the  public  in  general,  for  passage  and 
traffic,  without  distinction.  The  restrictions 
upon  the  use  are  only  such  as  are  calculat- 
ed to  secure  the  general  public  the  largest 
practical  benefit  from  the  enjoyment  of  the 
esisement.  When  the  highway  Is  not  re- 
stricted In  Us  dedication  to  some  particular 
mode  of  use,  it  is  open  to  all  suitable  meth- 
ods." People  V.  Eaton  (Mich.)  59  N.  W.  145, 
24  J,.  R.  A.  721.  "The  power  conferred  upon 
Inconwrated  towns  by  the  general  incorpora- 
tion act  is  but  a  mere  grant  of  limited  power 
to  the  municipality,  which  it  holds  subject 
to  the  general  laws  of  the  state."  In  re 
O'Brien,  29  Mont.  — ,  75  Pac.  190.  "But 
municipal  corporations  are  subordinate  parts 
of  the  state,  and  Invested  with  limited  pow- 
ers. The  legislature,  In  granting  such  pow- 
ers, does  not  divest  itself  of  any  power 
over  the  inhabitants  of  the  district  which  it 
possessed  Ijefore  the  charter  was  granted." 
Wilcox  V.  Deer  Tx>dge  County,  2  Mont.  574. 
"No  city  or  village  has  the  power  by  or- 
dinance or  by-laws  to  make  the  general  laws 
of  the  state  inoperative."  People  v.  Kirsch 
(Mich.l  35  X.  W.  157.  See,  also,  section  4703, 
Pol.  Code  Mont.,  which  prescribes  a  limita- 
tion upon  the  powers  of  cities.  In  Wiscon- 
sin Tel.  Co.  v.  City  of  Oshkosh,  62  Wis.  32, 
21  X.  W.  828,  the  court,  after  deciding  that 
the  state  had  by  general  law  granted  the 
right  to  the  telephone  company  to  construct 
its  lines  along  the  streets  of  cities,  held  that 
the  power  subsequently  granted  to  cities  "to 
regulate,  control,  and  prohibit  the  location, 
laying,  use,  and  management  of  telegraph, 
telephone,  and  electric  light  and  power  wires 
nnd  poles"  was  not  in  conflict  with  the  general 
law,  but  must  be  construed  as  subordinate 
thereto.  The  same  conclusion  was  reached 
under  similar  provisions  in  Michigan  Tel.  Co. 
V.  Benton  Harbor  (Mich.)  80  N.  W.  386.  47 
li.  R.  A.  104.  There  is  nothing  in  the  act 
delegating  powers  to  cities  from  which  it  can 
be  inferred  that  it  was  the  intention  of  the 
Legislature  that  the  powers  there  delegated 
should  operate  as  a  repeal  of  the  genenil 
laws  of  the  state,  and  repeals  by  implica- 
tion are  not  favored.  In  Michigan  Tel.  Co. 
V.  Benton  Harbor,  above  cited,  the  court 
Rays:  "This  case  forcibly  illustrates  the  dan- 
ger in  holding  general  laws  repealed  by  Im- 
plication in  granting  charters  to  municipal 
corporations.  Did  the  Legislature  intend  by 
the  above  law  for  the  organization  of  citira 
to  confer  upon  these  municipalities  the  pow- 
er to  annul  the  law  in  regard  to  telegraph 
and  telephone  companies,  and  to  entirely  pro- 
hibit the  use  of  the  telegraph  and  the  tele- 
phone, which  have  become  essential  in  com- 
mercial transactions?  Clearly,  such  an  in- 
tention should  not  l>e  attributed  to  the  I.iegls- 
lature  unless  the  language  of  the  law  leads 
to  no  other  conclusion.  We  see  no  difficulty 
In  giving  effect  to  both  laws  by  holding  that 
the  latter  act  confers  this  authority  upon 
muQicipalltief^  subject  to  the  general  laws 


of  the  state  in  regard  to  the  use  of  its  streets 
and  highways  for  telegraph  and  telephone 
purposes." 

5.  Is  mandamus  the  proper  remedy?  The 
statute  delegates  to  cities  the  authority,  and 
makes  it  their  duty,  to  regulate  the  use  of 
streets  in  such  manner  as  not  to  incom- 
mode public  travel,  and  to  regulate  the  pla- 
cing of  improvements  thereon  in  such  man- 
ner as  to  protect  the  public  from  incon- 
venience and  danger.  Section  1000,  supra, 
not  only  grants  the  right  and  privilege  of 
constructing  telephone  lines,  but  also  defines 
the  manner  of  their  construction  "by  the 
erection  of  necessary  fixtures,  including  posts, 
piers,  and  abutments  necessary  for  the 
wires."  Tlie  use  of  the  term  "posts,  piers, 
and  abutments"  presupposes  what  is  known 
as  the  "overhead  system."  The  manner  of 
constructing  these  lines  is  as  much  a  part 
of  this  section  as  is  the  right  of  construc- 
tion given.  The  city  council  has  a  twofold 
duty  to  perform:  (1)  To  permit  the  corpo- 
ration to  enter  the  city;  and  (2)  to  designate 
the  location  of  poles,  abutments,  etc.  It  does 
not  possess  the  power  to  prohibit  the  one 
any  more  tlian  it  does  to  refuse  the  other. 
The  municipality  may,  in  the  exercise  of 
its  ix)wer,  prohibit  the  erection  of  these 
poles  in  places  or  in  a  manner  which  will 
incommode  the  public;  but  they  cannot  en- 
tirely prohibit.  They  can  only  regulate,  and 
the  regulation  must  be  reasonable.  In  a 
sense  the  city  is  called  upon  to  grant  a 
privilege.  Whether  this  privilege  amounts 
to  a  franchise  is  not  here  decided.  If  it  is  u 
franchise,  it  is  one  which  the  council  cannot 
refuse  to  grant  under  this  law.  It  may, 
within  the  bounds  of  reason,  determine  the 
character  and  lielght  of  the  poles,  but  it  can- 
not totally  Ignore  the  system  of  construc- 
tion named  in  the  statute,  and  substitute 
one  totally  foreign  thereto.  Michigan  Tel. 
Co.  V.  Benton  Harbor,  above  cited.  The  de- 
mand made  by  the  relator  upon  the  council 
to  designate  the  location  where  it  might  erect 
its  poles  was  answered  by  the  council  by  ref- 
erence to  an  ordinance  which  forbade  the 
erection  of  any  poles  at  all,  and  provided 
that  the  wires  must  be  buried  at  least  four 
feet  under  ground.  This  was  not  a  reasona- 
ble exercise  of  discretion  within  the  mean- 
ing of  this  law,  and  was.  therefore,  equiva- 
lent to  an  absolute  refusal.  The  council,  be- 
ing charged  with  this  duty,  and  having  fail- 
ed to  perform  it,  may  be  compelled  by  man- 
damus to  act.  Nor  does  this  in  any  manner 
interfere  with  the  discretionary  power  pos- 
sessed by  the  council.  It  only  coerces  it 
into  action,  leaving  it  free  to  exercise  its 
own  Judgment,  circumscribed  only  by  this 
general  law,  and  by  what  is  reasonable.  It 
is  claimed  that  the  city  is  charged  with  the 
duty  of  keeping  its  streets  in  repair,  and  is 
liable  for  damage  resulting  from  a  failure  to 
perform  this  duty;  that  the  city  ought, 
therefore,  to  be  permitted  to  exercise  exclu- 
sive Jurisdiction,   Inasmuch  as  the  cost  of 
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maintaining  the  streets  is  raised  by  public 
taxation  within  the  municipality.  Nearly  all 
the  public  roads  of  the  state— perhaps  all- 
are  supported  by  taxation  within  the  sever- 
al Bu'.jordinate  divisions  of  the  state,  and 
this  same  argument  would  apply  equally  to 
counties.  But  both  citieB  and  counties  are  sub- 
ordinate to  the  general  laws  of  the  state  in  all 
matters.  Mutual  Electric  Light  Co.  v.  Ash- 
worth  (Cal.)  50  Pac.  10,  Is  cited  by  respond- 
ents in  maintenance  of  the  proposition  that 
mandamus  is  not  the  proper  remedy  In  this 
case.  The  only  question  decided  in  that 
case  was:  "Where  a  valid  city  ordinance 
requires  a  special  permit  of  the  supervisors 
before  poles  can  be  erected  in  the  ntreets, 
and  such  permit  is  Issued  to  one  electee  com- 
pany and  denied  to  another,  the  remedy  of 
the  latter  Is  not  an  injunction  restraining  the 
superintendent  of  streets  from  interfering 
with  Its  erection  of  poles  In  violation  of 
the  ordinance."  The  court  further  says: 
"The  remedy  would  seem  to  be  in  compelling 
the  granting  of  a  permit  In  a  proper  case. 
•  •  •  The  wrong  consists  in  refusing  It 
to  the  plaintiff  when  it  ought  to  be  granted, 
and  under  such  circumstances  as  it  Is  freely 
granted  to  the  favored  corporation."  The 
only  Inference  to  be  drawn  from  this  deci- 
sion Is  that  mandamus,  in  the  Judgment  of 
the  court,  was  the  proper  remedy  to  compel 
the  granting  of  the  required  permit 

We  recommend  that  the  Judgment  and  or- 
der appealed  from  be  reversed,  and  that  the 
cause  be  remanded  to  the  district  court,  with 
Instructions  to  grant  the  writ  prayed  for. 

CLAYBERG,  C.  C,  and  CALLAWAY,  C, 
concur. 

PER  CURIAM.  For  the  reasons  stated 
In  the  foregoing  opinion,  the  Judgment  and 
order  are  reversed,  and  the  cause  is  remand- 
ed to  the  district  court  with  Instructions  to 
grant  the  writ  prayed  for. 

MILBURX,  J.,  not  having  heard  the  argu- 
ment, takes  no  part  in  this  decision. 


(9  Idaho,  785) 
IDAHO  COMSTOCK  CO.  et  aL  r.  LUND- 

STIIUM. 

(Supreme  Court  of  Idaho.    April  30,  1904.) 

APPEAL— D  ISM  ISS  AL. 

1.  When  a  case  has  been  remanded  from  this 
court,  with  instructions  to  enter  judgment  in  ac- 
cordance with  the  views  expressed  in  the  deci- 
sion of  this  court,  or  to  modify  the  judgment 
to  make  it  consistent  with  the  views  expressed 
in  such  opinion,  and  that  is  done  by  the  trial 
court,  an  appeal  thereafter  taken  from  said 
judgment  so  entered  will  be  dismissed  on  mo- 
tion. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Idaho  (ktonty; 
JB.  C.  Steele,  Judga. 


Action  by  the  Idaho  Comstock  Company 
and  others  against  Frank  Lundstrum.  Judg- 
ment for  defendant,  and  piaiutiflTs  appeal. 
Dismissed. 

Fogg  &  Nugeut  for  appellants.  L.  Vine- 
yard, for  respondent 

SULLIVAN,  C.  jr.  This  is  a  motion  to  dis- 
miss an  appeal  on  the  ground  tiiat  the  Judg- 
ment entered  by  the  trial  court  was  not  in- 
accordance  with  the  decision  and  mandate  of 
this  court  in  a  former  opinion  In  the  same- 
case,  which  opinion  Is  reported  in  74  Pac 
975.  This  court  has  carefully  considered  the 
Judgment  appealed  from,  and  finds  that  it 
conforms  in  every  particular  with  the  views- 
expressed  in  the  former  opinion.  That  be- 
ing true,  the  appeal  must  be  dismissed,  and 
it  is  so  ordered,  with  costs  in  favor  of  re- 
spondent 

STOCKSLAGER,  J.,  concurs.  AILSHIE,. 
J.,  took  no  part  In  the  decialou  in  tills  mat- 
ter. 


(9  Idaho.  TS4> 

McCORNICK  T.  FRIEDMAN  et  aL 
(Supreme  Court  of  Idaho.    Feb.  29,  1904.) 

ABSZanUKRT— ACTION    FOB    DAMAOB8— BTATtn* 
OF  FRAUDS. 

1.  When  action  is  brought  by  W.  against  F.. 
and  attachment  is  issued  against  the  property  of 
F.,  and  F.  sets  up  by  cross-complaint  a  claim 
against  W.  for  damages  resulting  from  the 
wrongful  issuance  of  such  writ  of  attachment, 
and  F.  assigns,  for  a  consideration  already  paid, 
to  C,  any  judgment  that  he  may  recover  in  snch 
action,  such  assignment  is  valid,  and  does  not 
come  within  the  statute  of  frauds. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Blaine  County; 
K.  I.  Perky,  Judge. 

Action  by  W.  S.  McComIck  against  S.  M. 
Friedman  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Pierce,  Sullivan  &  Sullivan,  for  appellant 
Lyttleton  Price,  for  respondents. 

STOCKSLAGER,  J.  This  is  an  appeal 
from  the  final  Judgment  of  the  district  court 
Fourth  Judicial  District  Blaine  county.  Plain- 
tiff's action  was  in  ejectment  to  recover  lot 
1,  block  41,  town  of  Hailey,  basing  his  right 
to  recovery  upon  execution  sale  upon  a  Judg- 
ment of  the  Fourth  Judicial  District  Court 
entered  and  docketed  on  the  7tta  day  of  De- 
cember, 18b^,  in  favor  of  the  Salt  Lake  Mill- 
ing &  Elevator  Company  against  S.  M.  Frie^ 
man.  PlalntlB  received  the  sherifTs  deed  on- 
the  8th  day  of  April,  1890.  PiainUS  also 
claims  mesne  profits  from  the  date  of  his 
deed.  The  defendant  S.  M.  Friedman  dis- 
claimed any  and  ail  interest  in  the  premises 
described  in  the  complaint  Defendant  Hen- 
ry M.  Cohn  and  Kmil  M.  Friedman  answered, 
denying  that  on  the  7tb  day  of  Decemlwr,. 
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1803,  or  at  any  time  prior  thereto  or  there- 
after. S.  51.  Friedman  was  the  owner  of  the 
l)roperty  In  controversy,  and  aver  that  on  the 
13th  day  of  December,  1805,  defendant  Cohn 
was  the  equitable  owner  of  said  real  estate, 
and  that  defendant  S.  M.  Friedman  was  the 
mere  conduit  through  whom  title  passed  from 
Alexander  Wlllman  to  said  Henry  M.  Cohn; 
defendant  S.  M.  Friedman  only  held  the 
naked  legal  title,  but  In  trust  for  the  real 
owner,  Henry  M.  Cohn;  that  on  the  said  13th 
day  of  December,  1805,  said  title  became 
cleared  tbi-ough  and  by  virtue  of  the  finan- 
cial aid  and  assistance  of  said  Cohn,  and 
through  negotiations  made  by  said  Cohn  said 
title  was  then  transferred  to  the  said  defend- 
ant S.  M.  Friedman,  in  trust,  however,  for 
the  said  Cohn,  and  with  the  understanding 
and  agreement  that  the  same  should  be  Im- 
mediately conveyed  in  pursuance  of  the 
terms  of  said  prior  agreement  of  said  S.  M. 
Friedman  to  said  Cohn,  and  the  same  was 
immediately  conveyed  by  said  S.  M.  Fried- 
man to  Cohn  in  pursuance  of  said  prior 
agi'eement;  that  afterward,  and  before  the 
commencement  of  this  action,  said  Cohn,  for 
value  by  him  received,  by  deed  conveyed 
said  premises  to  defendant  Emil  M.  Fried- 
man, who  is  now  the  lawful  owner,  and  enti- 
tled to  the  possession;  that  said  Gohn  now 
has  no  Interest  or  title  to  the  property;  that 
the  other  defendants  the  Hailey  Mercantile 
Company  and  the  Friedman  Company,  Lim- 
ited, never  had  any  interest  in  or  title  to  said 
premises,  except  as  lessees  of  said  Cohn  and 
«aid  Friedman.  Defendants,  further  answer- 
ing, say  plaintiff  and  his  predecessors  in  in- 
terest never  acquired  any  claim  upon  or  in- 
terest in  or  to  said  premises  by  virtue  of  the 
Judgment  or  execution,  certificate  of  sale,  or 
sheriff's  deed;  deny  tliat  plaintiff  is  entitled 
to  the  sum  of  $30  per  month,  or  any  sum 
wliatever,  from  these  defendants,  for  the  oc- 
cupancy of  said  premises;  deny  that  said 
deed  of  conveyance  to  Henry  M.  Cohn,  and 
from  him  to  Eniil  M.  Friedman,  are  or  were 
fiubseqnent  to  the  alleged  lien  of  said  Judg- 
ment mentioned  in  plaintiffs  complaint,  or 
that  said  defendants  Cohn  and  Emil  M.  Fried- 
man, or  the  other  defendants,  were  fully  or 
partially  aware  of  any  alleged  lien  or  claim 
of  the  plaintiffs  against  said  premises,  or 
have  wrongfully  withheld  possession,  etc.  A 
Jury  was  impaneled  to  try  the  case,  and  the 
verdict  was  for  the  defendants.  It  is  shown 
that  a  question  was  submitted  to  the  Jury,  to 
wit:  "(Jentlemen  of  the  Jury,  at  the  request 
of  the  plaintiff,  the  court  instructs  you  to  an- 
swer the  following  question:  What  Is  the 
value  of  the  rents,  issues,  and  profits  of  the 
property  described  in  the  complaint  from 
April  8.  1899,  to  November  30,  1002?  An- 
swer, l-'JO-OO  per  month.  George  H.  Choate, 
Foreman."  T'pon  this  verdict  a  Judgment 
was  entered  for  the  defendants  for  their 
■costs. 

The  facts  In  this  case  are  so  closely  inter- 
woven with  a  former  action  In  the  district 


court  of  Blaine,  then  Alturas,  county,  that  It 
seems  necessary  to  relate  some  of  them  here. 
Alexander  W'lllman  sold  his  mercantile  busi- 
ness in  the  town  of  Hailey  to  S.  M.  Fried- 
man. A  part  of  the  transaction  was  the  pro- 
posed sale  of  the  premises  in  controversy. 
Wllliuan  placed  a  deed  In  escrow  with  the 
First  National  Bank  of  Hailey  for  Friedman, 
to  be  sun-cndered  to  him  upon  the  payment 
of  five  promissory  notes  aggregating  about 
?4,.j00.  The  notes  were  given  as  evidencing 
the  purchase  price  of  the  property  agreed  to 
be  paid  as  the  purchase  price  of  the  property 
as  shown  In  a  contract  accompanying  the 
same.  Before  the  maturity  of  the  last  two 
notes  Willman  commenced  his  action  in  the 
district  court  of  tliat  county,  and  by  an  affi- 
davit that  he  had  no  security  for  the  pay- 
ment of  the  debt  procured  an  attachment, 
and  levied  upon  the  goods  and  chattels  of 
Friedman.  This  action  on  the  part  of  Will- 
man  resulted  In  many  other  actions  against 
Friedman;  among  them  the  action  of  the 
Salt  Lake  Milling  &  Elevator  Company,  the 
party  from  whom  plaintiff  claims  title,  he 
having  succeeded  to  the  Judgment  of  the 
Salt  Lake  Milling  &  Elevator  Company. 
Friedman  answered  in  the  action  of  Will- 
man,  and  by  way  of  cross-complaint  claimed 
damages  in  the  sum  of  $50,000.  Upon  the  Is- 
sues thus  Joined  the  case  was  tried  with  a 
Jury,  and  a  verdict  rendered  in  favor  of  the 
defendant  as  follows:  "We,  the  Jury  In  the 
above-entitled  action,  find  for  the  defendant 
over  and  above  the  amount  claimed  In  this 
action  by  the  plaintiff,  damages  In  the  sum 
of  $2,.j00.00."  Upon  this  verdict  a  Judgment 
was  entered  by  the  court  in  favor  of  the  de- 
fendant against  plaintiff  in  the  sum  of  $2,500, 
and  this  Judgment  recites  that  the  amount 
offset  in  tlie  verdict  for  damages  over  and 
above  the  $2,500  Is  $4,943.62,  the  amount 
claimed  to  be  due  plaintiff  from  defendant. 
The  demand  of  the  defendant  Friedman  in 
his  cross-complaint  was  for  $50,000  dam- 
ages, which  he  claimed  he  sustaine<l  by  rea- 
son of  the  wrongful  attachment,  destroying 
his  business,  and  ruining  bis  credit  In  the 
business  world.  In  other  words,  he  did  not 
ask  that  plaintiff  be  required  to  deliver  the 
deed  then  In  escrow  as  part  of  the  damages. 
So  far  as  the  record  in  either  case  shows 
Friedman  was  willing  that  Willman  should 
take  up  the  escrow  agreement.  See  4  Idaho, 
209,  38  Pac.  037,  95  Am.  St.  Rep.  59. 

Tliese  facts  are  related  to  show  the  reason 
for  the  alleged  contract  between  S.  M.  Fried- 
man and  Henry  M.  Cohn.  Cohn  testifies  that 
after  the  attachment  proceeding  he  went  to 
Hailey,  and,  in  a  conversation  with  Frieil- 
man,  Friedman  Informed  him  be  was  a  ruin- 
ed man,  and  that  the  only  way  Cohn  could 
save  himself  was  to  furnish  money  to  carry 
on  the  litigation  on  his  cross-complaint  for 
damages,  and  he  would  assign  the  cause  of 
action  to  him  (t'ohn).  This  was  agreed  upon, 
a  nd  thereafter  Cohn  assumed  the  payment  ot 
attorney's  fees  and  other  costs  and  expenses. 
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and  followed  tbe  case  at  his  own  expense  to 
a  final  determination.  Cohn  testified  that 
Friedman  was  at  that  time  indebted  to  him 
^,000  or  more. 

Thirty-seven  errors  are  assigned,  bat  an 
examination  of  this  record  leads  us  to  the 
conclnslon  that  the  questions  upon  which 
this  case  must  rest  are:  (1)  Was  the  assign- 
ment of  the  supposed  cause  of  action  set  out 
in  defendant  Friedman's  cross-complaint  in 
the  action  of  Wlllman  y.  Friedman  to  de- 
fendant Cohn,  and  the  Judgment  thereafter 
rendered  in  favor  of  said  Friedman  and  as- 
signed to  defendant  Cohn,  valid?  (2)  Did  the 
assignment  of  such  claim  and  the  jndgment 
come  within  the  statute  of  frauds? 

Counsel  for  appellant  Insists  that  when 
Willman  resorted  to  the  attachment  proceed- 
ing to  recover  the  amount  due  him  from 
Friedman  he  waived  bis  right  nnder  his 
escrow  agreement,  and  the  title  to  the  real 
estate  in  controversy  vested  in  Friedman. 
We  cannot  give  our  assent  to  this  proposition. 
There  was  never  a  time  when  Friedman 
could  procure  the  deed  without  paying  the 
obligation  held  by  Wlllman.  When  the  at- 
tachment was  levied  upon  the  property  of 
Friedman,  it  left  him  powerless  to  meet  this 
obligation.  Neither  Mr.  Willman  nor  any  of 
the  creditors  of  Friedman  treated  the  prop- 
erty In  -controversy  as  the  property  of  Fried- 
man, as  no  attachments  were  levied  upon 
it.  The  escrow  remained  in  the  bank  until 
turned  over  to  Mr.  Burt  on  the  order  of  Mr. 
Wlllman  on  the  13th  day  of  December,  1805. 
The  letter  and  receipt  are  as  follows: 

"San  Francisco,  Dec.  6th,  1895. 

"First  National  Bank  of  Halley— Gentle- 
men: I  hereby  Inform  you  of  the  fact  that 
Mr.  J.  J.  Buri  the  bearer  of  this,  Is  fully 
authorized  by  me  to  act  for  me  and  In  my 
stead  in  all  matters  existing  between  you 
and  me,  especially  in  all  matters  pertaining 
to  the  transaction  between  S.  M.  Friedman 
and  myself,  and  be  is  authorized  to  take 
down  and  deliver  to  Mr.  Friedman,  In  case 
he  sees  fit  to  do  so,  the  deed  now  held  by 
yon  in  escrow. 
"Yours  truly, 

"Alexander  Wlllman." 
"Dec  13,  1896. 

"I  have  this  day  received  from  the  First 
National  Bank  of  Halley,  deeds  from  A.  Will- 
man  to  S.  M.  Friedman. 

"J.  J.  Burt" 

It  will  be  seen  that  neither  Mr.  Willman 
nor  Mr.  Burt,  his  attorney,  considered  the 
property  as  belonging  to  Mr.  Friedman  on 
the  13th  day  of  December,  1895,  the  day  the 
deed  was  taken  from  the  bank  on  the  order 
of  Mr.  Willman,  and  the  same  day  the  deed 
from  Friedman  to  Cohn  was  delivered,  one 
immediately  following  the  other,  as  shown 
by  the  record.  When  Friedman  assigned  the 
cause  of  action  as  set  out  in  his  cross-com- 
plaint, be  assigned  to  Cohn  only  what  the 
court  might  give  him  on  a  final  determina- 
tion of  that  Issne,    The  jury  that  was  im- 


paneled to  try  that  Issue  (with  the  othei 
issue)  was  at  liberty  to  say  that  defendant 
should  recover  so  much  as  damages  against 
the  plaintiff,  without  mentioning  any  amount 
due  Willman.  In  that  case,  could  it  be  said 
that  Friedman  or  his  assigns  could  demand 
the  deed  in  escrow  without  paying  the  pur- 
chase price  provided  for  In  the  contract? 
We  think  not.  It  was  the  result  of  the 
verdict  of  the  Jury  that  gave  Willman  the 
offset  eqnal  to  the  value  of  Friedman's 
agreed  purchase  price,  and  according  to  the 
uncontradicted  evidence  of  S.  M.  Friedman 
and  Henry  M.  Cohn  the  consideration  for 
the  assignment  had  been  paid  prior  to  such 
assignment.  Under  these  circumstances  this 
case  does  not  come  under  the  statute  of 
frauds. 

Counsel  for  appellant  assigns  as  error  the 
ruling  of  the  court  on  the  admission  of  the 
evidence  of  Henry  M.  Cohn  relative  to  his 
conversation  with  S.  M.  Friedman  at  the 
time  of  the  assignment  of  his  right  to  re- 
covery on  his  cross-complaint.  We  see  no  er- 
ror in  this  ruling.  The  thing  assigned  be- 
ing of  a  doubtful  character,  based  entirely 
upon  what  view  a  Jury  and  the  court  might 
take  of  Friedman's  demand  against  Will- 
man,  we  can  see  no  reason  why  his  good 
faith  in  prosecuting  this  claim  should  not  he 
shown. 

It  is  urged  that  It  was  error  to  submit  this 
case  to  a  Jury.  The  record  shows  that  the 
case  was  tried  In  the  lower  court  as  a  law 
case.  The  court  permitted  the  plaintiff  to 
submit  one  question  to  the  Jury,  and  that 
related  to  the  value  of  the  rents,  issues,  and 
profits  of  the  property  for  a  given  time.  The 
general  finding  of  the  Jury  was  that  the 
plaintiff  could  not  recover. 

We  find  no  error  in  any  of  the  other  ml- 
ings  of  the  court  assigned  as  error  by  appel- 
lant that  would  warrant  us  in  disturbing  the 
Judgment 

The  Judgment  is  affirmed  with  costs  to  re- 
spondent 

SULLIVAN,  O.  J.,  concurs. 

AILSHIB,  J.  This  ease  has  a  long  and 
intricate  history,  as  may  be  gathered  from 
the  opinion  of  Mr.  Justice  STOCKSLAGEB. 
The  original  case,  out  of  which  all  subse- 
quent litigation  grew,  was  that  of  Will- 
man  T.  Friedman,  4  Idaho,  209,  38  Pac. 
937,  06  Am.  St  Rep.  59.  It  seems  to  me 
that.  If  the  doctrine  announced  in  that 
case  la  correct  and  to  be  accepted  as  the 
law  of  this  state,  to  the  effect  that  upon  a 
suit  to  recover  the  purchase  price  of  prop- 
erty a  counterclaim  or  cross-complaint  may 
be  set  up  for  damages  caused  on  account  of 
a  wrongful  attachment  issued  and  levied  to 
secure  such  purchase  price,  then  the  Judg- 
ment in  this  case  should  be  reversed.  If 
the  conclusion  reached  In  the  principal  case 
be  correct  It  would  logically  follow  that 
upon  commencement  of  the  action  and  Isso- 


Digitized  by 


Google 


Idaho) 


SMALL  V.  STATE. 


765 


anc«  and  levy  of  the  attachment  the  vendor 
'waived  his  right  to  demand  or  recall  the 
escrow  deed,  and  that,  bo  far  as  he  was  cou- 
cemed,  the  title  at  once  vested  In  the  vendee. 
There  must  also  necessarily  follow  from 
that  case  the  further  conclusion  that  im- 
mediately upon  the  wrongful  issuance  and 
levy  of  the  attachment  the  original  debt 
sued  upon  became  satisfied  and  liquidated 
to  whatever  extent  such  damages  might 
be  ascertained  and  established.  The  lien 
of  appellant's  judgment  would  tiaye,  there- 
fore, attached  to  the  property,  and  followed 
It  until  satisfied.  I  make  these  observations 
because  the  opinion  here  seems  to  depart 
from  the  principle  of  the  original  case;  but, 
since  it  does  not  refer  to  or  discuss  that 
case,  I  refrain  from  further  expression  in  the 
matter. 


HILL  et  al.  v.  MORGAN,  Judge. 
(Supreme  Court  of  Idaho.    April  30,  1004.) 

WBIT    OF    MANnATB— DAMAQES    AND    COSTS. 

1.  A  judge  against  whom  a  writ  of  mandate  is 
granted  is  not  liable  in  damages  to  the  plaintiff, 
under  the  provisions  of  section  4987  of  the  Re- 
vised Statutes  of  1887. 

(Syllabus  by  the  Court.) 

Application  to  assess  damages  against  de- 
fendant on  an  application  for  writ  of  man- 
damus.   Denied. 

For  former  opinion,  see  76  Pac.  328. 

A.  G.  Kerns,  for  plaintiffs.  O.  W.  Beale, 
for  defendant. 

SULLIVAN,  0.  J.  This  is  an  application 
to  tax  damages  and  costs  against  the  defend- 
ant in  the  aliove-entitled  proceedings.  The 
opinion  in  the  main  case  is  reported  in  76 
Pac.  323.  After  the  decision  was  rendered, 
the  plaintiffs  moved,  under  tlie  provisions  of 
section  4987  of  the  Revised  Statutes  of  1887 
to  have  the  plaintiffs'  costs  and  damages  tax- 
ed against  the  defendant  Judge.  The  facts 
of  the  original  case  are  stated  in  the  opinion 
above  referred  to,  and  need  not  be  repeated 
here.  Counsel  for  the  plaintiffs  filed  their 
amended  cost  bill,  setting  forth  the  follow- 
ing items: 

Clerk's  fees   13025 

SberiFs  fees  for  serving  writ  of  man- 
date          14  00 

Fees  of  derk  of  district  court 5  00 

Damages  claimed  by  the  plaintiffs  un- 
der the  provisions  of  said  Sec.  4987, 
consisting  of  attorney's  fees  and  ex- 
pense from  Wallace  to  Boise,  two 
trips 400  00 

Counsel  for  the  defendant  resisted  the  tax- 
ation of  said  costs  and  damages,  except  the 
fees  of  the  clerk  of  this  court. 

The  question,  then,  is  presented,  what  dam- 
ages, fees,  costs,  and  disbursements  can  be 
legally  taxed  against  a  judge  who  makes  a 
mistake  in  the  dismissal  of  a  case,  and  is 
thereafter  compelled  to  proceed  and  try  the 
same  by  mandate  from  this  court?    Said  sec- 


tion of  the  statute  above  referred  to  is  as  fol- 
lows: "Sec.  4987.  If  judgment  be  given  for 
the  applicant,  he  may  recover  tlie  damages 
which  he  has  sustained,  as  found  by  the 
jury,  or  as  may  be  determined  by  the  court 
or  referee,  upon  a  reference  to  be  ordered, 
together  with  costs;  and  for  such  damages 
and  costs  an  execution  may  Issue;  and  a 
peremptory  writ  of  mandate  must  also  be 
awarded  without  delay."  It  certainly  was 
not  intended  by  the  provisions  of  that  sec- 
tion of  the  statute  to  compel  a  court  or  Judge 
to  pay  damages  in  case  he  made  a  mistake 
in  deciding  a  question  before  him.  So  far 
as  damages  are  concerned,  the  law  does  not 
contemplate  that  the  Judge  or  court  shall  be 
mulcted  in  damages  in  case  a  mistake  Is 
made  in  the  decision  of  the  case,  and  for 
that  reason  the  provisions  of  said  section 
in  regard  to  damages  do  not  apply  to  courts 
or  Judges.  The  actual  court  costs  of  such 
a  proceeding  are  usually  taxed  to  the  Judge, 
in  case  the  writ  is  issued,  with  the  under- 
standing that  the  party  in  whose  favor  the 
decision  of  the  trial  court  or  judge  was  ren- 
dered will  see  that  such  costs  are  paid.  The 
only  costs  in  this  case  that  are  properly 
chargeable  are  the  actual  court  costs  of  this 
court,  which  amount  to  $44.25,  and  $5.50  of 
those  costs  were  made  by  the  defendant. 
The  said  costs  of  $44.25  are  taxed  against 
the  defendant,  with  directions  that  the  de- 
fendants in  the  original  suit  pay  the  same. 
The  motion  to  tax  costs  is  granted  as 
above  stated,  and  not  otherwise. 

STOCKSLAGEB  and  AILSHIE,  JJ.,  con- 
cur. 


SMALL  y.  STATE. 
(Supreme  Court  of  Idaho.     May  11,  1904.) 

CLAIU     AGAINST     STATE — LIMITATIONS. 

1.  Where  one  holds  a  claim  against  the  state, 
and  does  not  make  application  to  this  court  for 
a  recommendatory  decision,  under  the  provisions 
of  section  10,  art  5,  of  the  state  Constitution, 
for  9  or  10  years  after  the  claim  becomes  due, 
this  court  is  not  authorized  to  bear  the  claim 
and  recommend  the  payment  thereof  to  the  Leg- 
islature. Said  claim  is  barred  by  the  statute 
of  limitations. 

(Syllabus  by  the  Court.) 

Application  of  Albert  Small  for  a  recom- 
mendatory decision  as  to  his  claim  against 
the  state,  under  the  provisions  of  Const,  art. 
6,  i  10.    Application  denied. 

McFarland  &  McFarland,  for  plaintiff. 
John  A.  Bagley,  Atty.  Gen.,  for  the  State. 

SULLIVAN,  C.  J.  This  is  an  application 
to  this  court  to  hear  proofs  of  the  plaiutitTs 
claim  against  the  state,  and  for  u  recom- 
mendatory decision,  under  section  10,  urt. 
5,  of  the  state  Constitution.  To  the  i>etition 
of  tlie  plaintiff  the  Attorney  General  has 
demurred  on  three  grounds,  to  wit:  (1)  That 
the  petition  does  not  state  facts  sullicieut  to 
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constitute  a  cause  of  action;  (2)  that  tbe 
claim  herein  presented  Is  barred  bj  the 
provisions  of  section  4053  of  the  Revised 
Statutes  of  Idaho;  (3)  that  no  reason  Is  giv- 
en for  not  presenting  this  claim  to  the  state 
until  10  years  after  the  lumber  was  fur- 
nished the  state  out  of  which  this  claim 
arose.  The  following  facts  appear  from  the 
petition:  That  In  the  years  1892  and  1893 
the  Small,  Colby  Lumber  Company,  of  which 
the  plaintiff  was  a  member,  furnished  James 
M.  Wells,  Idaho's  commissioner  to  the 
World's  Columbian  Exposition,  lumber  and 
timber,  of  the  value  of  $5,465.68,  for  the  con- 
struction of  a  state  building  at  Chicago  for 
the  state  of  Idaho.  That  the  said  Wells  paid 
$4,000  upon  said  account  leaving  a  balance 
of  $1,465.68.  That  said  balance  has  not  been 
paid,  and  the  reason  for  nonpayment  Is  al- 
leged to  be  that  the  bank  In  which  the  mon- 
eys were  deposited  for  said  purpose  failed, 
and  said  funds  were  lost,  and  said  commis- 
sioner bad  no  funds  with  which  to  liquidate 
said  claim.  It  further  appears  that  on  the 
0th  day  of  January,  1903,  the  i)etltloner  duly 
filed  with  and  presented  to  the  State  Board 
of  Ezamlnera  of  Idaho,  for  approval,  a  writ- 
ten statement  of  said  claim  duly  Itemized 
and  verified.  That  after  an  examination 
thereof  by  said  board  said  claim  was  disal- 
lowed and  rejected.  Upon  that  state  of 
facts  this  court  Is  asked  to  hear  proofs  of 
said  claim  and  recommend  to  the  State  Leg- 
islature that  said  claim  be  paid.  The  de- 
murrer interposed  admits  all  of  the  facts  al- 
leged. 

The  main  contention  of  the  Attorney  Gen- 
eral is  that  this  action  is  barred  by  the  pro- 
visions of  section  4053  of  the  Revised  Stat- 
utes of  1887.  Said  section  provides  that  an 
action  upon  a  contract,  obligation,  or  liability, 
not  founded  upon  an  Instrument  of  writing, 
must  be  brought  within  four  years.  It  is 
contended  by  counsel  for  plaintiff  that  said 
section  does  not  apply  to  this  case  because 
the  state  cannot  be  sued,  and  that  this  Is 
not  an  action  against  the  state.  Technical- 
ly speaking,  that  contention  is  true,  but  this 
Is  a  claim  against  the  state,  and  on  it  this 
court  is  only  authorized  to  render  a  recom- 
mendatory decision.  Section  4061  of  the  Re- 
vised Statutes  of  1887  provides  as  follows: 
"The  limitations  prescribed  In  this  title,  ap- 
ply to  actions  brought  in  the  name  of  the 
state,  or  for  the  benefit  of  the  state,  in  the 
same  manner  as  to  actions  by  private  par- 
ties." It  wlU  be  observed  from  the  section 
quoted  that  the  statute  of  limitations  ap- 
plies to  the  state  as  well  as  to  private  indi- 
viduals. Of  course  the  claim  under  consid- 
eration Is  by  a  private  party  against  the 
state,  and  comes  within  the  statute  of  limi- 
tations. I'he  Legislature  intended  the  stat- 
ute of  limitations  to  apply  equally  to  the 
state  as  well  as  to  private  parties.  Tlie 
«laim  under  consideration  arose  in  1893,  more 
than  10  years  ago.    As  far  as  the  record 


shows,  no  effort  has  been  made  to  collect  this 
claim  from  the  state  until  it  was  present- 
ed to  the  State  Board  of  E^caminers  in  Jan- 
uary, 1903,  and  there  are  no  facts  shown  to 
excuse  this  long  delay  in  presenting  or  at- 
tempting to  collect  said  claim.  As  the  court 
could  not,  under  the  facts  presented,  recom- 
mend that  the  Legislature  make  provisions 
for  the  payment  of  said  claim,  it  would  be 
useless  to  hear  any  evidence  In  regard  there- 
to. We  do  not  mean  to  say  that  the  statute 
of  limitations  would  absolutely  prohibit  the 
Legislature  from  making  an  appropriation  to 
pay  said  claim  If  it  thought  advisable  to  do 
so,  and  simply  hold  that,  under  the  facts  pre- 
sented, the  plaintiff  has  slept  on  bis  rights 
for  so  long  a  time  that  this  court  could  not 
recommend  the  payment  of  said  claim.  It  Is 
barred  by  the  statute  of  limitations. 

The  application  Is  denied,  and  the  petition 
Is  dismissed. 

STOCKSLAGER  and  AIL8HIB.  JJ..  con- 
cux. 


(»  Idabo,  77*) 
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(Supreme  Court  of  Idaho.    April  SO,  1904.)   ' 

OOBONEB'S  POWEBS  AIID  duties— HOinCIDB— 
VAILUXB  TO  BOLD  INQUEST— DISCHABOK  OV 
PBIBONBB  —  KAOISTBATB  —  INQUISITION— IH- 
FOBIf  ATIOR  —  PBELIKINABT  EXAMINATION  — 
XVIDENCX  or  STATK. 

1.  Under  the  provisions  of  the  Constitution 
and  laws  of  this  state,  a  coroner  is  not  a  ju4i- 
cial  officer. 

2.  The  provisions  of  section  2,  art  5,  of  the 
Cionstitution,  provide  that  the  judicial  powers 
of  the  state  shall  be  vested  In  a  court  for  the 
trial  of  Impeachments,  a  Supreme  Court  dis- 
trict court,  probate  courts,  courts  of  Justices 
of  the  peace,  and  such  other  courts  inferior  to 
the  Supreme  Court  as  may  be  established  by  law 
for  an  incorporated  city  or  town,  and  a  coroner 
is  not  thereby  invested  with  the  Judicial  powers 
of  a  court 

3.  Under  the  provisions  of  section  8377,  Rev. 
St.  1887,  and  the  facta  of  this  case,  it  was  the 
duty  of  the  coroner  to  hold  an  inquest  on  the 
body  of  the  deceased. 

4.  The  failure  of  the  coroner  to  hold  an  in- 

Suest  is  not  a  ground  for  the  release  of  ona 
liarged  with  the  murder  of  the  deceased. 

5.  Under  the  laws  of  this  state  and  the  pro- 
visions of  section  7511,  Rev.  St.  1887,  the  cor- 
oner is  not  a  magistrate,  and  has  no  authority 
to  bold  a  preliminary  examination. 

6.  Under  the  common  law  a  finding  of  a  cor- 
oner's jury  is  the  equivalent  of  the  finding  of 
a  grand  jury,  and  under  the  common  law  a  per- 
son may  be  presented  for  murder  or  manslaugh- 
ter on  the  former  without  the  Intervention  of 
a  grand  jury. 

7.  Under  the  laws  of  this  state  the  inquisition 
of  a  coroner  is  not  a  sufiicient  basis  for  an  in- 
formation by  the  public  prosecutor. 

8.  The  failure  of  the  state  to  produce  all  of 
Its  attainable  evidence  on  a  preliminary  exam- 
ination is  not  ground  for  the  release  of  a  defend- 
ant held  to  answer. 

(Syllabus  by  the  (>oart) 

Original  application  of  L.  P.  Sly  for  release 
of  the  petitioner  from  the  custody  of  the  sher- 
iff, he  having  been  held  for  hla  appear«ncs 
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to  answer  to  the  charge  of  murder.    Appli- 
cation denied. 

S.  S.  Denning,  for  petitioner.  W.  E.  Still- 
Inger,  Co.  Attj'.,  and  Forney  &  Moore,  for  the 
State. 

Sri.LIVAX,  C.  J.  This  Is  an  original  ap- 
plication to  this  court  for  a  writ  of  habeas 
corpus.  The  following  facts  appear  from  the 
record:  The  petitioner,  L.  P.  Sly,  on  the  27th 
day  of  January,  lOOl,  shot  and  killed  one 
John  H.  Hays.  Thereafter,  on  the  2d  day 
of  February,  1904,  a  complaint  was  duly  fil- 
ed, in  the  probate  court  of  Latah  county, 
charging  the  petitioner  with  the  deliberate 
and  premeditated  murder  of  said  Hays.  The 
petitioner  was  arrested  under  and  by  vir- 
tue of  a  warrant  issued  by  the  Judge  of 
said  court,  and  thereaftw  a  preliminary  ex- 
amination was  held,  and  the  defendant  was 
held  without  bail  to  answer  upon  a  charge 
of  murder.  The  petitioner  was  thereupon 
remanded  to  the  sherilf  of  said  county.  On 
the  10th  day  of  March,  19<H,  the  petitioner 
made  application  for  a  writ  of  habeas  cor- 
pus to  the  Honorable  E.  C.  Steele,  Judge  of 
the  Second  Judicial  District,  wlilch  applica- 
tion, after  a  hearing,  was  denied.  Thereup- 
on the  petitioner  made  application  to  this 
court  for  such  writ.  It  is  contended  by  coun- 
sel for  petitioner  tliat  the  probate  court  had 
no  power  or  Jurisdiction  to  hear,  try,  and  de- 
termine, as  an  examining  magistrate,  wheth- 
er the  petitioner  had  murdered  said  Uays  or 
not,  or  to  determine  whether  there  was  prob- 
able cause  to  believe  that  the  petitioner  bad 
committed  murder,  for  the  reasons  (1)  that 
uo  coroner's  Jury  had  sat  super  visum  corpo- 
ris, or  in  any  other  manner,  or  at  all,  on  the 
tKMly  of  the  said  Hays,  deceased,  and  that 
said  Judge  iiad  no  Jurisdiction  to  discharge, 
recognize,  or  hold  over,  without  bond,  to  the 
next  terra  of  the  district  court,  the  petitioner; 
(2)  tl»at  there  was  no  evidence  produced  be- 
fore said  court,  sitting  as  a  committing  mag- 
istrate, to  Justify  said  court  or  magistrate  to 
bold  such  petitioner  for  the  crime  of  murder. 
(3>  It  is  also  contended  that  the  writ  should 
be  granted  upon  the  ground  that  the  state 
failed  to  examine  certain  witnesses  on  its  be- 
half that  liad  been  subpoenaed  to  testify  on 
the  preliminary  examination. 

The  tirst  contention  of  counsel  is  that,  as 
no  coroner's  inquest  was  held  on  the  body  of 
tlie  deceased,  the  committing  magistrate  had 
uo  authority  to  proceed  with  the  preliminary 
examination  until  such  inquest  w^as  held. 
The  question  is  fairly  presented  whether  in 
case  of  a  homicide  a  committing  magistrate 
may  bold  a  preliminary  examination  and 
commit  the  one  charged  with  a  crime  l)efore 
a  coroner's  inquest  on  the  body  of  the  deceas- 
ed is  held.  And  it  is  contended  that  It  is  an 
absolute  and  Jurisdictional  right  of  the  de- 
fendant to  have  a  coroner's  inquest  held  on 
the  body  of  the  deceased  before  the  prelim- 
inary examination.    To  determine  this  ques- 


tion will  require  an  examination  of  the  Con- 
stitution and  laws  of  this  state  as  to  tlie  du- 
ties and  jurisdiction  of  coroners,  and  the 
purpose  and  effect  of  tlie  inquisition  and  of 
the  evidence  taken  at  the  inquest.  In  sup- 
port of  counsel's  contention  he  Ims  cited 
Hale's  Pleas  of  the  Crown,  vol.  2,  p.  61; 
Clark's  Criminal  Procedure,  p.  1.30;  Bacon's 
Abr.  vol.  2,  p.  424,  title  "Coroners";  and  oth- 
er authorities.  In  England,  prior  and  subse- 
quent to  the  time  of  Blackstone,  the  oflice 
of  coroner  was  one  of  great  dignity,  and  the 
office  was  held  by  i)er8ons  of  high  autliorlty. 
The  office  is  of  equal  antiquity  with  that  of 
sheritr.  1  Blackstone,  Comm.  p.  •347.  At  that 
time  the  powers  and  duties  of  the  coroner 
were  both  ministerial  and  Judicial.  Coro- 
ners' courts  In  England  are  courts  of  record. 
In  the  United  States  tliey  ai-e  sometimei*  de- 
nominated courts  of  inferior  Jurisdiction,  and 
not  of  record.  7  Am.  &  Eng.  Ency.  Law 
(2  Ed.)  004.  But  in  this  state  the  Constitu- 
tion and  statute  law  do  not  dignify  that  office 
as  a  court.  Section  6  of  article  18  of  the 
Constitution  provides  for  the  election  of  a 
coroner  as  a  county  office,  and  section  11  of 
the  same  article  provides  that  the  coroner 
shall  perform  such  duties  as  shall  be  pre- 
scribed by  law.  Section  2  of  article  5  of  the 
Constitution  provides  that  tlie  Judicial  pow- 
ers of  the  state  shall  be  vested  in  a  court  for 
the  trial  of  impeachments— a  Supreme  Court, 
district  courts,  probate  courts,  courts  of  jus- 
tices of  the  peace,  and  such  other  courts  in- 
ferior to  the  Supreme  Court  as  may  be  es- 
tablished by  law  for  an  incorporated  city  or 
town.  No  part  of  the  Judicial  authority  of 
this  state  Is  vested  in  the  coroner,  and  under 
our  Constitution  and  law  a  coroner's  duty  in 
holding  an  inquest  is  ministerial.  Chapter 
2,  tit.  12,  of  the  Revised  Statutes  of  1887,  con- 
taining sections  8377  to  8.'^8«.  inclusive,  is 
entitled,  "Of  Coroner's  Inquests  and  Duties 
of  Coroners,"  and  contains  the  law  of  this 
state  on  the  suliject.  Section  8:177  is  as  fol- 
lows: "Sec.  8.377.  When  a  coroner  is  inform- 
ed that  a  person  has  been  killed,  or  has  com- 
mitted suicide,  or  lias  suddenly  died  under 
such  circumstances  as  to  afford  a  reasonable 
ground  to  suspect  that  his  death  lias  been 
occasioned  by  the  act  of  another  by  criminal 
means,  he  must  go  to  the  place  where  the 
body  Is,  cause  it  to  be  exhumed,  If  It  lias  lieen 
interred,  and  suumiou  not  le.s.s  tlian  nine  nor 
more  than  fifteen  persons,  qualitied  by  law 
to  serve  as  jurors  to  appear  before  hlin  forth- 
with, at  the  place  where  the  body  of  deceased 
is,  to  Inquire  into  the  cause  of  tlie  death." 
Section  8378  provides  that  when  six  or  more 
of  the  jurors  summoned  appear  they  must 
be  sworn  by  the  coroner  to  inquire  wlio  the 
person  was,  when  and  where  and  by  what 
means  he  came  to  his  death,  and  into  the  cir- 
cumstances attending  his  death,  and  render  a 
tnie  verdict  thereon.  Section  8370,  Inter  alia, 
authorizes  the  coroner  to  issue  subpoenas  for 
witnesses.  Section  81581  provides  that  the  ju- 
ry, after  insi)cctlng  the  Iwdy  and  hearing  the 
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testimony,  must  render  their  verdict,  and  cer- 
tify tlie  Slime  by  inquisition  iu  'writing,  signed 
by  them,  setting  forth  who  the  person  killed  Is, 
when  and  where  and  by  what  means  he  came 
to  his  death,  and,  if  by  criminal  means,  who 
Is  guilty  thereof.  Section  8382  requires  the 
testimony  of  tlie  witnesses  examined  to  be 
reduced  to  writing  and  filed  by  the  coroner 
with  the  Inquisition  in  the  office  of  the  clerk 
of  the  district  court.  Section  8383  provides 
that,  if  the  person  charged  with  the  commis- 
sion of  the  offense  is  arrested  before  the  In- 
quisition can  be  filed,  the  coroner  must  deliv- 
er the  same,  with  the  testimony  taken,  to  the 
magistrate  to  whom  such  person  may  be 
brought,  who  must  return  the  same,  with 
the  depositions  and  statements  taken  before 
him,  to  the  office  of  the  clerk  of  the  district 
court.  Section  8384  provides  that  If  such 
jury  find  the  person  so  killed  by  another  un- 
der circumstances  not  excusable  or  Justifi- 
able, or  that  bis  death  was  occasioned  by 
the  act  of  another  by  ciimlnal  means,  and 
the  party  committing  the  act  Is  ascertained 
by  Inquisition,  and  Is  not  In  custody,  the  cor- 
oner must  Issue  a  warrant,  signed  by  him- 
self, with  his  name  of  office,  for  the  arrest 
of  the  person  charged.  Section  8383  provides 
the  form  of  such  warrant,  and  section  838C 
directs  how  such  warrants  must  be  served. 
Those  are  the  only  provisions  contained  in 
our  statutes  prescribing  the  duties  of  the 
coroner  in  the  matter  of  holding  inquests. 
Said  section  8377  defines  in  what  cases  an  In- 
quest must  be  held  in  the  following  lan- 
guage: "When  a  coroner  is  informed  that  a 
person  has  been  killed,  or  has  committed  sui- 
cide, or  has  suddenly  died  under  such  cir- 
cumstances as  to  afford  a  reasonable  ground 
to  suspect  that  his  death  has  been  occasion- 
ed by  the  act  of  another  by  criminal  means," 
etc.,  be  must  hold  an  inquest.  Under  the 
above  provisions  It  Is  clearly  the  duty  of  the 
coroner  to  hold  an  Inquest  when  he  Is  in- 
formed that  a  person  has  been  killed  under 
such  circumstances  as  to  afford  a  reason- 
able ground  to  suspect  that  the  death  of  the 
deceased  has  been  occasioned  by  the  act  of 
another  by  criminal  means.  And  in  the  case 
at  bar,  if  the  coroner  believed  that  Hays  met 
his  death  under  such  circumstances  as  to 
create  a  belief  that  It  was  occasioned  by  tlie 
criminal  acts  of  another,  an  Inquest  should 
have  been  held.  But  our  statutes  nowhere 
contemplate  that  one  charged  with  murder  or 
manslaughter  cannot  be  held  on  a  prelim- 
inary examination  until  after  a  coroner's  In- 
quest has  been  held.  The  failure  of  the  cor- 
oner to  hold  an  Inquest  Is  no  ground  for  the 
release  of  one  charged  with  murder  of  the  de- 


ceased. As  to  whether,  under  the  provisions 
of  said  section  8377,  It  is  the  duty  of  the 
coroner  to  bold  an  inquest  on  the  body  of 
every  person  killed  within  his  Jurisdiction, 
whether  he  has  reason  to  susipect  that  tha 
killing  was  by  criminal  means  or  not,  we  ex- 
press no  opinion,  as  that  question  Is  not  be- 
fore us  In  this  case. 

It  Is  contended  that  a  coroner  Is  a  magis- 
trate, and  that  the  finding  and  return  of  ai 
coroner's  Inquest  is  sufficient  for  the  prose- 
cuting attorney  to  base  an  information  on. 
We  cannot  agree  with  this  contention.  Sec- 
tion 7511,  Rev.  St.  1887,  defines  who  are  mag- 
istrates as  follows:  "(1)  The  Justices  of  the 
Supreme  Court;  (2)  the  probate  Judges;  (3) 
Justices  of  the  peace;  (4)  police  magistrates 
In  towns  and  cities."  Coroners  are  not  desig- 
nated as  magistrates,  and  are  not  magistrates 
under  our  law.  They  are  not  authorized  to 
hold  preliminary  examinations. 

A  coroner's  inquisition  Is  the  record  of  the 
finding  of  the  Jury  sworn  by  the  coroner  to 
inquire  super  visum  conwris  concerning  the 
death  of  a  person,  and  on  that  at  common 
law,  a  person  may  be  prosecuted  for  murder 
or  manslaughter,  without  the  Intervention 
of  a  grand  Jury,  as  the  finding  of  the  coro- 
ner's Jury,  at  common  law,  Is  equivalent  to 
the  finding  of  a  grand  Jury.  Clark's  Criminal 
Procedure,  p.  130.  But  not  so  under  our 
law.  The  inquisition  of  the  coroner  is  not  a 
sufficient  basis  for  Information  by  the  pub- 
lic prosecutor. 

Certain  witnesses  were  subpoenaed  by  the 
state,  and  only  a  part  of  them  examined  or 
placed  on  the  witness  stand  on  the  prelim- 
inary examination.  And  it  Is  contended  that. 
as  tlie  state  failed  to  produce  all  attainable 
evidence  of  the  homicide,  the  petitioner 
should  be  discharged  for  that  reason,  and  he 
cites  Hurd  v.  People,  25  Mich.  405,  and  Hor- 
rigan  &  Thompson  on  Self-Defense,  840,  In 
support  of  that  contention.  Neither  of  those 
authorities  sustains  counsel's  contention.  In 
a  preliminary  examination  It  Is  only  neces- 
sary for  the  state  to  introduce  sufficient  evi- 
dence to  satisfy  the  magistrate  that  a  public 
offense  has  been  committed,  and  that  the 
defendant  is  guilty  thereof,  to  Justify  the 
magistrate  In  holding  the  defendant  to  an- 
swer. 

The  application  for  the  discharge  of  the 
prisoner  Is  denied,  and  he  Is  remanded  to  the 
care,  keeping,  and  custody  of  the  sheriff  of 
Latah  county,  to  be  dealt  with  as  provided 
by  law. 

STOCKSLAGER  and  AILSHIE,  JJ.,  con- 
cur. 
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GOBMAN  V.  McOOWAN.* 

(Supreme  Court  of  Oregon.    May  16,  1904.) 

OONTKACTS—FABTIKS— ACCOUNT    STATSD  —  KTI- 
DINCX— ITNDINO — BKVIKW. 

1.  Findiogs  of  fact  by  the  trial  court  are  to  be 
eonsidered  on  appeal  aa  the  verdict  of  a  Jury,  and 
will  not  be  disturbed  where  there  is  competent 
evidence  reasonably  tending  to  their  support, 
or  unless  it  appears  that  the  evidence  on  which 
they  were  made  was  insufficient  as  a  matter  of 
law  to  sustain  them. 

2.  In  an  action  on  an  account  stated  to  re- 
cover commissions  for  the  sale  of  packed  sal- 
mon, under  a  contract  alleged  to  have  been 
made  by  plaintiff  with  defendant  corporation, 
evidence  hM  to  support  findings  that  the  con- 
tract was  made  with  defendant,  and  not  with 
G.  aa  an  individual,  or  a  packing  company  of 
which  he  was  manager,  and  that  an  account  of 
the  amount  due  plaintiff  bad  been  stated  be- 
tween the  parties. 

Appeal  from  Clrcnlt  Court,  Mnltnomali 
County;  M.  C.  George,  Judge. 

Action  by  Bam  J.  Gorman  Company,  a  cor- 
poration, against  P.  J.  McGowan  &  Sons,  a 
corporation.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

This  is  an  action  upon  a  stated  acconnt 
The  complaint  states  in  brief  that  in  the 
years  1900  and  1901  the  plaintUf  sold  large 
quantities  of  packed  salmon  for  defendant 
upon  an  agreed  commission  of  fi  per  cent,  of 
the  amount  of  sales;  that  on  or  about  Janu- 
ary 5,  1901,  plBlntUt  and  defendant  accounted 
together  concerning  said  sales  and  the  com- 
missions earned,  and  that  there  was  found 
due  from  defendant  to  plalndfT  the  smn  of 
$913.20,  which  defendant  agreed  to  pay;  that 
defendant  subsequently  became  entitled  to 
sncb  credit  that  on  June  7,  1901.  there  re- 
mained due  plaintiff  on  account  of  said 
commissions  1812.74;  that  between  the  7th 
end  12th  days  of  June  plaintlfT  and  defend- 
ant accounted  with  reference  to  said  matters, 
and  that  there  was  found  due  from  defendant 
to  plaintiff,  by  reason  of  the  commissions 
aforesaid,  the  snm  of  $812.74,  which  defend- 
ant assented  to  and  agreed  to  pay  to  plaintiff. 
The  answer  consists  of  specific  denials  of 
theae  allegations.  A  Jury  being  waived,  trial 
was  had  before  the  court,  which  made  find- 
ings of  fact  supporting  the  allegations  of  the 
complaint,  and,  the  conclusions  of  law  and 
Judgment  being  also  faTorable  to  plalntlllV 
the  defendant  appeals. 

W.  L.  Boian  and  John  T.  McKee,  for  ap- 
pelant.   Wallace  McCamant,  for  respondent 

WOLVBKTON,  J.  (after  stating  the  facts). 
It  is  settled  law  In  this  court  that  findings 
of  fact  by  the  trial  court  stand  as  the  verdict 
of  a  Jury,  and  will  not  be  disturbed  on  ap- 
peal where  there  Is  competent  evidence  rea- 
sonably tending  to  their  support  or.  In  other 
words,  unless  it  appears  that  the  evidence 
npon  which  they  were  made  was  insufficient 
n*  a  matter  of  law  to  stistain  them.  Astoria 
A:  C!olnmbla  River  Bailroad  (Jo.  v.  Kern,  76 
Fac.  14,  and  Good  y.  Smith,  76  Pac  854,  re- 

*Rebearin(  denied. 
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cently  decided.  (Jonnsel  for  defendant  !»• 
slBt  however,  that  there  was  no  evidence  be- 
fore the  court  upon  which  to  base  a  deduc- 
tion that  the  relation  of  debtor  and  creditor 
existed  between  plaintiff  and  defendant;  or, 
to  put  the  question  in  another  form,  it  ti 
nrged  that  the  undisputed  evidence  shows 
that  the  plaintiff  never  sold  any  part  of  de- 
fendant's salmon  pack,  and  therefore  that 
there  were  no  dealings  between  plaintiff  and 
defendant  as  alleged,  about  which  an  ac- 
counting could  be  had.  It  is  further  insist- 
ed that  if  such  a  relation  did  in  fact  exist 
the  evidence  was  not  legally  sufficient  upon 
which  to  base  the  finding  of  an  Recounting 
had  between  the  parties.  The  plaintiff  and 
defendant  are  both  corporations,  the  former 
of  the  state  of  Illinois,  engaged  in  the  bro- 
kerage business,  and  the  latt«:  of  the  state 
of  Washington,  engaged  in  packing  salmon 
for  the  market  Sam  J.  Gorman  was  the 
president  and  general  manager  of  the  plain- 
tiff corporation,  and  H.  S.  McOowan  the  pres- 
ident and  manager  of  the  defendant  P.  J. 
McGowan  was  a  stockholder  in  the  defendant 
corporation  and  a  member  of  its  board  of 
trustees,  but  was  not  otherwise  an  officer. 
He  was,  however,  the  owner  Individually  and 
the  manager  of  the  North  River  Packing 
Company,  a  concern  also  engaged  in  the  busi- 
ness of  packing  salmon  for  the  market 
Much  of  the  correspondence  touching  the 
business  of  the  North  River  Packing  Com- 
pany was  carried  on  in  the  office  of  the  de- 
fendant snd  over  the  defendant's  signature. 
This  was  done,  as  testified  to  by  <»e  of  the 
witnesses,  because  the  latter  company  had 
an  office  force  and  stenographers,  and  P.  J. 
McGowan  bad  no  such  empioyfis,  and  could 
not  write  letters,  being  over  80  years  of  age. 
There  is  no  dispute  that  the  plaintiff  sold  sal- 
mon and  earned  the  amount  of  the  commis- 
sion stated  in  the  complaint  but  the  con- 
troverted question  is,  did  it  act  for  the  de- 
fendant company  in  selling  the  same? 

The  defendant  contrary  to  the  theory  of 
the  plaintiff,  insists  that  the  salmon  was 
sold  for  and  on  account  of  the  North  River 
Packing  (Tompany,  and  in  no  way  npon  its 
own  authority  or  account  In  support  of 
plalntitrs  position,  Sam  J.  Gorman  testified 
that  the  plaintiff  did  business  for  the  defend- 
ant among  others,  in  the  sale  of  salmon  on 
commission,  during  the  years  1889,  1900,  and 
1901,  and  that  the  contract  for  the  sale  of 
defendant's  salmon  was  made  by  plaintiff, 
the  witness  acting  for  it  with  P.  J.  McGow- 
an personally,  on  behalf  of  defendant  in  the 
office  of  the  plaintiff  at  Portiand,  Or.,  abont 
the  Ist  day  of  September,  1900,  tlie  contract 
being  that  defendant  was  to  pay  to  plaintiff 
6  per  cent  commission  on  f.  o.  b.  cannery 
selling  prices  on  all  salmon  sold  by  plaintiff 
and  shipped  by  defendant  Jessie  Bl  Mans- 
field, accountant  and  correspondent  in  the 
employ  of  plaintiff  at  Portland,  testified  that 
dnrlng  the  years  named  plaintiff  sold  large 
lota  of  salm<Mi  for  the  defendant;  and,  aa  cer- 
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tified  by  the  bill  of  exceptions,  there  was  evi- 
dence tending  to  show  that,  immediately  aft- 
er entering  into  the  contract  stated  to  have 
been  made  at  a  conversation  had  by  P.  J. 
McGowan  with  Gorman,  defendant  was  ad- 
vised of  the  same,  made  no  objection  there- 
to, and  did  not  call  in  question  McGowan's 
authority  to  contract  for  it  until  defendant's 
amended  answer  was  filed  In  this  cause;  and, 
further,  that  the  defendant  corporation  was 
controlled  and  managed  by  P.  J.  McGowan 
and'members  of  his  family.  From  the  corre- 
spondence between  the  parties  we  extract 
the  following:  On  December  29,  1900,  plain- 
tiff wrote  defendant:  "Enclosed  we  hand  you 
statement  of  your  account  to  date,  showing 
amount  due  us  of  $927.78,  which  we  trust 
you  will  find  it  convenient  to  remit  at  an 
early  date."  The  defendant  replied  on  the 
31st:  "We  beg  to  advise  we  will  close  this 
matter  up  as  soon  as  H.  S.  McGowan  is  able 
to  give  it  his  attention."  On  January  5, 
1001,  plalutilT  wrote:  "We  are  In  receipt  of 
our  statement  of  your  account  which  you  re- 
turn for  correction  with  notation  on  same 
that  we  have  overlooked  deducting  the  1%% 
cash  discount  We  thank  you  for  calling 
our  attention  to  this  matter  and  beg  to  en- 
close herewith  corrected  statement  which  we 
trust  will  be  found  in  order  and  would  be 
pleased  to  receive  remittance  for  amount  of 
same,  $913.20,  at  your  earliest  convenience." 
And  again,  on  January  8th:  "Would  you 
kindly  send  us  by  return  mail  list  of  all 
drafts  paid  for  salmon  sold  through  us,  and 
oblige."  Defendant  replied  on  the  9th:  "We 
will  take  your  request  up  In  a  few  days  and 
advise  you."  On  June  7th  plaintiff  wrote: 
"Herewith  please  find  our  bill  for  commis- 
sions on  sales  of  salmon,  showing  net  amount 
due  us  of  $812.74.  As  all  of  these  shipments 
have  been  paid  for,  with  the  exception  of  the 
last  one  to  Indianapolis,  we  would  ask  you 
to  kindly  send  us  check  by  return  of  mall  for 
the  amount  due  us,  and  greatly  oblige." 
And  again,  on  July  8th:  "As  all  drafts  against 
our  sales  of  your  salmon  have  now  been 
paid,  we  have  taken  the  liberty  of  drawing 
upon  you  today  for  amount  of  our  statement 
rendered,  $812.74,  which  we  trust  will  be 
duly  honored  upon  presentation."  In  this 
connection  It  may  be  stated  that  the  bill  in- 
closed with  the  letter  of  June  7th  contained 
an  itemized  statement  of  plaintifTs  account 
against  defendant,  showing  the  balance  as 
stated  in  that  and  the  letter  of  July  8th.  On 
July  12th  the  defendant  replied:  "Your  let- 
ter of  the  8th  Inst,  is  received  advising  of 
draft  made  on  us  for  $812.74.  AVe  find,  how- 
ever, charges  against  your  account,  as  per 
bills  herewith  account  of  loss  on  Los  Angeles 
car  reshlpped  to  Indianapolis,  $495.14,  and 
account  of  Washington  Canning  Co.,  $843.15, 
which  is  sold  to  us  in  settlement  with  them. 
Deducting  amount  of  your  statement,  tills 
will  leave  $525.55  to  our  credit  in  account, 
which  amount  we  will  be  glad  to  have  settle- 
ment for."    There  Is  a  great  deal  of  other 


convspondeoce  in  the  record  between  these 
parties,  and  between  plaintiff  and  the  North 
lUver  Packing  Company,  some  tending  to  the 
establishment  of  plaintifTs  case  as  alleged, 
while  much  of  it  goes  to  sustain  defendant's 
contention  that  the  transactions  upon  which 
plaintiff's  claim  is  founded  were  had  with 
the  North  River  Packing  Company,  or  P.  J. 
McGowan  individually.  There  can  no  longer 
be  any  doubt,  however,  that  there  was  perti- 
nent evidence  upon  wliich  to  base  the  findings 
of  fact  of  the  trial  court  as  to  the  existence 
of  the  relation  of  debtor  and  creditor  be- 
tween the  parties  to  the  present  action,  and 
they  must  be  sustained  here.  That  there 
was  a  conflict  in  the  evidence  but  serves  to 
demonstrate  that  it  is  not  within  our  prov- 
ince to  disturb  the  findings  of  the  trial  court. 

As  to  the  next  contention,  that  the  evi- 
dence shows  that  there  was  no  statement  of 
account  had  between  the  parties,  we  are  of 
the  opinion  that  there  was  sufficient  legal 
evidence  upon  which  to  base  the  finding 
made  as  to  that  feature  of  the  controversy 
also.  That  a  statement  of  accoimt  was  ren- 
dered by  plaintiff  to  defendant,  showing  a 
balance  due  from  defendant  to  plaintiff  of 
$812.74,  there  can  be  no  cavil.  Defendant's 
letter  of  July  12th  admits  by  all  reasonable 
Intendment  the  correctness  of  the  statement, 
but  claims  an  offset  tliereto,  consisting  of  two 
Items,  which  show  tlie  plaintiff  indebted  to 
the  defendant  In  the  meantime,  however, 
the  defendant  had  kept  the  account  rendered 
for  a  full  month  without  apparent  objection 
thereto,  nor  was  any  such  objection  made  or 
offset  claimed  until  the  plaintiff  saw  fit  to 
draw  for  the  amount  claimed.  Under  these 
conditions,  the  trial  court  could  very  well 
find  that  there  was  an  accounting  had. 

The  judgment  of  the  trial  court  will  there- 
fore be  afiirmed,  and  it  Is  so  ordered. 


KBLSAT  v.  EATON  et  al. 
(Supreme  Court  of  Oregon.    May  16,  1004.) 

PUBLIC      LANDS  — TIMBEB      CULTURE      CLAIM  — 
DEATH  OP  ENTRTUAN — DEVISABLE  INTEREST. 

1.  Under  Act  Conjt.  June  14,  1878.  §  1.  c.  190. 
20  Stat.  113,  providing  that  a  person  doing  cer- 
tain timber  culture  for  eight  years  on  public 
land  shall  at  the  expiration  thereof,  on  mak- 
ing proof  and  complying  with  section  2.  be  en- 
titled to  a  patent;  and  section  2,  providing 
that  if  at  the  expiration  of  the  eight  years  the 
person  making  the  timber  culture  entry,  or,  if 
he  be  dead,  "his  heirs  or  legal  representatives," 
shall  make  certain  proof  as  to  the  culture,  they 
shall  receive  a  patent :  and  section  3,  providing 
that  if  at  any  time  after  the  filing  of  the  affi- 
davit for  entry,  and  prior  to  the  issue  of  the 
patent,  the  claimant  shall  fail  to  comply  with 
any  requirement  of  the  act,  the  land  shall  be 
subject  to  entry  by  others— the  entryman,  be- 
fore receiving  a  final  certificate,  has  no  devisable 
interest,  but,  he  dying  before  them,  his  heirs,  on 
Iierformiog  the  conditions,  take  as  donees  of  the 
government. 

Appeal  from  Circuit  Court,  Sherman  Coun- 
ty; W.  L.  Bradshaw,  Judge. 

\  L  See  Public  Lands,  vol.  a.  Cent.  Dig.  {  TS. 
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Salt  by  B.  S.  Kelsay  aealnst  Alexander 
ESaton  and  others.  Decree  for  complainant 
Defendants  appeaL    Reyersed. 

This  is  a  suit  to  quiet  tlie  title  to  real  prop- 
erty. Tbe  facts  are  tbat,  under  the  provi- 
sions of  tbe  timber  culture  act  of  tbe  United 
States,  one  J.  J.  Eaton  entered  80  acres  of 
land  in  German  county;  that,  before  making 
final  proof,  be  died  unmarried,  and  without 
Issue,  bavlnc  devised  all  his  real  and  personal 
property  to  plaintiff,  who  was  named  as  his 
executor;  that  the  will  was  admitted  to  pro- 
bate in  tbat  county,  and  letters  testamentary 
were  issued  to  plaintiff,  who,  having  duly 
qualified,  made  such  proof  as  testamentary 
beir;  that  the  patent  for  tbe  land  was  Issued 
to  tbe  belrs  of  the  testator;  and  that  the  de- 
fendant Alexander  Ebton,  the  father  of  the 
deceased  and  bis  statutory  heir,  executed  a 
deed  of  an  undivided  one-half  thereof  to  the 
defendant  George  W.  Kinsey,  who  accepted 
It  with  record  notice  of  plalntiflTs  claim  to 
the  real  property.  Tbe  cause,  being  at  Issue, 
was  tried,  resulting  in  a  decree  as  prayed  for 
In  tbe  complaint,  and  tbe  defendants  appeal. 

A.  C.  Woodoocic,  for  appellants.  J.  B.  Hos- 
ford,  for  respondent 

MOORE,  a  I.  (after  stating  fbe  facts). 
The  question  presented  by  this  appeal  is 
whether  an  entryman  under  tbe  timber  cul- 
ture act  of  the  United  States,  before  receiv- 
ing a  final  certificate,  has  a  devisable  interest 
in  tbe  lacd. 

Tbe  amendatory  act  of  Congress  approved 
June  14,  1878  (20  Stat.  113,  c.  100),  prescrib- 
ing the  methoti  af  securing  the  title  to  pub- 
lic land  under  the  timber  culture  act,  so  far 
as  deemed  material  herein,  Is  as  follows: 

"Section  1.  Tbat  any  person  who  •  •  • 
bas  arrived  at  the  age  of  twenty-one  years, 
and  Is  a  citizen  of  the  United  States  •  •  * 
who  shall  plant,  protect,  and  keep  in  a 
healthy,  growing  condition  for  eight  years 
ten  acres  of  timber,  on  any  quarter-section 
of  any  of  tbe  public  lands  of  the  United 
States,  or  five  acres  on  any  legal  subdivision 
of  eighty  acres,  •  *  •  gbali  be  entitled 
to  a  patent  for  the  whole  of  *  *  *  such 
legal  subdivision  *  *  *  at  the  expiration 
of  said  eight  years,  on  making  proof  of  such 
fact  by  not  less  than  two  credible  witnesses, 
and  a  full  compliance  of  tbe  further  condi- 
tions as  provided  In  section  two.    •    •    •" 

"Sec.  2.  That  tbe  person  applying  for  the 
benefits  of  this  act  shall,  upon  application 
to  the  register  of  the  land  district  In  wblcb 
he  or  she  is  about  to  make  such  entry,  make 
an  affidavit  before  the  register  or  the  re- 
ceiver. •  •  •  And  upon  filing  said  affi- 
davit with  said  register  and  said  receiver 
and  on  payment  of  ten  dollars,  if  the  tract 
applied  for  is  more  than  eighty  acres;  and 
five  dollars  if  It  Is  eighty  acres  or  less,  be  or 
she  sliall  thereupon  be  permitted  to  enter  tbe 
quantity  of  land  specified.  •  *  •  That 
ne  final  certificate  sliall  be  given,  or  patent 


Issued,  for  tbe  land  w  entered  imtii  tlie  ex- 
piration of  eight  years  from  the  date  of  such 
entry;  and,  if,  at  tbe  expiration  of  such  time, 
or  at  any  time  within  five  years  thereafter, 
the  person  making  such  entry,  or,  if  be  or 
she  be  dead,  Ills  or  her  belrs  or  legal  repre- 
sentatives, shall  prove  by  two  credible  wit- 
nesses that  be  or  she  or  they  have  planted, 
and,  for  not  less  than  eight  years,  have  culti- 
vated and  protected  such  quantity  and  char- 
acter of  trees  as  aforesaid;  that  not  less  than 
twenty-seven  hundred  trees  were  planted  on 
each  acre  and  that  at  tbe  time  of  making 
such  proof  tbat  there  shall  be  then  growing 
at  least  six  hundred  and  seventy-five  living 
and  thrifty  trees  to  each  acre,  they  shall  re- 
ceive a  patent  for  such  tract  ot  land." 

In  Cooper  ▼.  Wilder,  111  Cal.  1»1,  48  Pac. 
R91,  62  Am.  St  Rep.  163,  in  construing  tbe 
provision  of  tbe  foregoing  act  it  was  held 
tbat  an  entryman  who  died  before  making 
final  proof  had  no  devisable  Interest  in  the 
land,  and  tbat  bis  heirs  took  the  premises  as 
donees  of  tbe  United  States,  and  not  by  in- 
heritance from  him.  In  deciding  that  case, 
Mr.  Justice  Temple,  speaking  for  tbe  court 
says:  "Obviously  the  privilege  or  right  ac- 
quired by  tbe  entry  and  filing  is  personal,  and 
cannot  be  transferred  except  as  authorized 
in  the  act  The  death  of  tbe  applicant  be- 
fore performance  renders  him  incapable  of 
performance,  and  that  event  would  end  the 
claim,  but  for  the  provisions  of  tbe  act 
which  authorize  the  heirs  to  prove  tbat  he  or 
they  has  or  have  performed.  Does  the  heir 
in  such  case  take  by  inheritance  from  tbe 
applicant  or  is  be,  by  appointment  in  tbe 
act  Itself,  a  substituted  beneficiary  of  the 
government  to  wbom  the  title  goes  by  direct 
grant?  It  is  admitted  at  once  that  the  con- 
dition of  the  applicant  prior  to  full  perform- 
ance Is  In  no  wise  analogous  to  that  of  a  pre- 
emptor  either  before  or  after  the  pre-emptor 
bas  received  his  certificate  of  purctiase.  Tbe 
applicant  bas  a  right  to  the  land,  of  which 
tbe  government  cannot  deprive  blm,  but 
which  will  be  lost  if  he  falls  to  perform.  And 
death,  before  performance,  renders  such  fail- 
ure certain,  and  ends  the  estate  of  the  appli- 
cant In  view,  however,  of  the  hardship  of 
such  a  result  the  law  continues  its  offer  to 
certain  persons  whom  it  Is  presumed  the  ap- 
plicant himself  might  have  selected.  But 
they  take,  not  by  inheritance  from  the  de- 
ceased, but  as  grantees  from  ttie  govern- 
ment" 

Tbe  making  and  filing  the  required  affida- 
vit and  paying  tbe  necessary  fee  entitle  the 
entryman,  under  the  timber  culture  act  to 
the  possession  of  the  land,  which  be  holds  by 
performing  tbe  conditions  which  tbe  law  im- 
poses, and  proof  of  his  compliance  with  its 
provisions,  within  the  time  and  according  to 
tbe  manner  prescribed,  give  blm  a  right  to 
the  issuance  of  a  patent  Section  S  of  tbe 
act  under  consideration  provides:  "That  if 
at  any  time  after  the  filing  of  said  affidavit 
and  prior  to  the  Issuing  of  the  patent  for  said 
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land,  the  claimant  Bhall  fall  to  comply  with 
any  of  the  requirements  of  this  act,  then  and 
In  that  event  such  land  shall  be  subject  to 
entry  under  the  homestead  laws,  or  by  some 
other  person  under  the  provisions  of  this 
act."  The  Initiatory  steps  taken  to  secure  a 
title  to  public  land,  under  the  timber  culture 
act,  do  not  constitute  a  grant  in  praesenti  of 
the  premises  selected,  but  are  equivalent  to 
impelling  the  United  States  constantly  to  of- 
fer to  the  entryman  a  patent  for  the  land,  it 
he  will  fully  comply  with  all  the  conditions 
required.  His  possession  of  the  land,  and 
the  planting  and  cultivation  of  trees  thereon, 
ilo  not  create  an  equity  in  his  favor,  analo- 
gous to  a  contract  for  the  purchase  of  real 
property,  that  is  measured  by  the  value  of 
the  consideration  partly  performed;  but  his 
right  is  equivalent  to  a  license  that  protects 
the  improvements  he  may  make,  and  guaran- 
ties to  him  a  legal  title  to  the  premises,  as  a 
donation.  If  he  will  comply  with  the  require- 
ments which  Congress  has  prescribed.  If  be 
fail  in  this  respect,  his  rights  under  the  tim- 
ber culture  act  are  extinguished.  His  death 
renders  the  performance  of  the  conditions  im- 
possible, thereby  forfeiting  all  his  rights, 
and,  as  his  Interest  in  the  land  teiminates 
with  big  life,  there  is  nothing  upon  which  bis 
devise  of  the  premises  can  operate,  nor  any 
estate  therein  which  his  heirs  can  inherit.  A 
generous  government,  however,  desiring  to 
donate  the  land  thus  partly  improved  to 
those  to  whom  it  would  by  law  descend  if  the 
claimant  had  died  intestate  and  seised  of  the 
premises,  has  wisely  enacted,  by  its  repre- 
sentatives in  Congress,  that,  if  the  entryman 
die  before  fully  complying  with  all  the  re- 
quirements specified  In  the  timber  culture 
act,  "his  or  her  heirs  or  legal  representatives" 
may  make  the  required  proof,  whereupon 
"they  shall  receive  a  patent  for  such  tract  of 
land."  The  phrase  "legal  representatives" 
in  its  ordinary  acceptation  means  executors 
and  administrators  (Cox  t.  Curwen,  118  Mass. 
198;  Grand  Gulf  R.  Co.  v.  Bryan,  8  Smedes 
&  M.  234),  though  it  may  mean  heirs,  next  of 
kin,  or  descendants  (Wamecke  v.  Lembca, 
71  111.  »1,  12  Am.  Rep.  85).  To  give  to  these 
words  their  ordinary  meaning  would  seem  to 
imply  that  upon  the  death  of  an  entryman  his 
executor  or  administrator,  by  making  the 
necessary  proof,  should  receive  a  patent  for 
the  land;  but  as  it  Is  altogether  improbable 
that  Cbngress  intended  that  the  title  should 
vest  In  such  representative,  even  In  trust,  the 
phrase  so  used  in  the  act  under  consideration 
evidently  means  an  heir,  next  of  kin,  or  de- 
scendant. The  homestead  act  provides  that, 
upon  the  death  of  an  entryman  before  fully 
complying  with  the  conditions  Imposed,  the 
right  to  complete  the  performance  and  re- 
ceive a  patent  goes  to  his  widow,  or,  in  case 
of  her  death,  to  his  heirs  or  devisees  (Rev. 
St  U.  S.  8  2291  [U.  S.  Comp.  St.  1901.  p.  1390]). 
Congress  having  used  the  word  "devisees" 
In  that  act,  and  omitted  it  from  the  one  under 
consideration,  evidently  discloses  a  purpose 


to  prefer  the  heirs  designated  by  the  laws  of 
a  state,  to  the  exclusion  of  devisees  iu  the 
timber  culture  act  This  substitution.  In  our 
opinion,  makes  the  legal  heirs  of  an  entry- 
man,  who  dies  before  fully  performing  the 
conditions  of  the  timber  cultiu-e  act,  donees 
of  the  United  States,  who  take  by  purchase, 
and  not  by  descent  Cutting  v.  Cutting  (C. 
C.)  6  Fed.  259. 

Our  attention  has  been  called  to  decisions 
made  by  the  Department  of  the  Interior  that 
would  seem  to  lead  to  a  different  conclusion, 
but,  as  such  decisions  are  not  conclusive  in 
the  determination  of  questions  of  law,  we 
thiuk  the  better  reason  supports  the  opposite 
view,  and  therefore  such  decisions  will  not 
be  followed. 

The  plaintiff's  counsel  cite,  in  support  of 
their  theory,  the  case  of  Church  v.  Adams, 
37  Or.  335,  61  Pac.  G39,  In  which  it  was  held 
that  a  claimant  under  the  timber  culture  act, 
who  had  made  an  entry  in  good  faith,  was 
not  inhibited  from  contracting,  before  final 
proof,  to  sell  his  claim.  The  decision  in  that 
case  Is  based  on  the  theory  that  the  lan- 
guage of  the  act  does  not  prohibit  the  mak- 
ing of  such  an  agreement.  If  he  performed 
the  conditions  which  the  law  prescribed,  and 
secured  a  patent  for  the  land  selected,  a 
court  of  equity  might  enforce  specific  per- 
formance of  bis  contract;  but,  as  bis  inter- 
est in  the  premises  Is  extinguished  by  his 
death  before  full  performance,  the  govern- 
ment. In  effect,  re-enters,  but  thereafter  per- 
mits his  heirs,  If  they  so  desire,  to  initiate 
a  new  right  Independent  of  their  ancestor, 
thus  donating  to  them  his  Improvements,  and 
also  commuting  the  time  by  deducting  the 
period  in  which  the  entryman  was  lawfully 
in  possession  of  tlie  premises.  In  our  opin- 
ion, there  is  nothing  in  the  case  relied  upon 
that  in  any  manner  contravenes  the  principle 
here  announced. 

Believing,  as  we  do,  that  Eaton  bad  no  de- 
v'sable  "interest"  in  the  land,  it  follows  that 
the  decree  is  reversed  and  the  suit  dismissed. 


SCHROEDER   T.   MULTNOMAH   COUNTY. 
(Supreme  Court  of  Oregon.    May  16,  1901.) 

DEFECTIVE     HIQHWAT— LIABILtTT     OF     CODNTT 
FOB   INJURY— LEOAt    COUNTY    HOAD. 

1.  A  county  is  not  liable,  unless  made  so  by 
statute,  for  an  injury  from  a  defect  in  a  high- 
way, thouKh  the  law  requires  it  to  keep  the  high- 
way in  repair,  and  elves  it  power  to  provide 
means  with  which  to  do  so. 

2.  The  bridge  connecting  streets  in  a  city, 
which  Laws  1895,  p.  421,  authorizes  the  city  to 
acquire,  and  provides  that  on  being  so  acquired 
shall  be  turned  over  to  the  county,  which  shall 
take  chaige  of,  manage,  and  operate  it  as  a  free 
bridge,  and  collect  taxes  to  keep  it  in  good  con- 
dition and  repair,  is  not,  when  so  turned  over 
to  the  county,  a  "legal  county  road,"  for  injury 
from  defect  in  which  Sess.  Laws  1903,  p.  2.S0, 
i  59.  makes  the  county  liable. 

^  1.  See  Highways,  vol.  16,  Cent  Dig.  |  SOt. 
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Appeal  from  Circuit  Court,  Multnomah 
County;   J.  B.  Cleland,  Judge. 

Action  by  Caroline  Sctaroeder  as^alnst  Mult- 
nomah county.  Judgment  for  defendant. 
Plaintiff  appeals.    AfBrmed. 

Thomas  O'Day  and  Otto  J.  Kraemer,  for 
appellant    Charles  B.  Carey,  for  respondent. 

i". 

BEAN,  J.  This  Is  an  action  against  Mult- 
nomah county  to  recover  damages  for  an  in- 
Jury  received  by  the  plaintiff  on  account  of  a 
defect  in  Morrison  Street  Bridge,  alleged  to 
have  been  due  to  the  negligence  of  the  de- 
fendant county,  its  officers  and  agents.  Mor- 
rison Street  Bridge  spans  the  Willamette 
river  in  the  city  of  Portland,  and  connects 
the  streets  on  either  side,  making  them  a  con- 
tinuous public  highway.  The  bridge  was 
originally  built  and  operated  by  a  private  cor- 
poration as  a  toll  bridge,  but  in  1886  the 
liCgisiature  passed  an  act  "to  authorize  the 
city  of  Portland"  to  acquh:e  it  by  purchase  or 
condemnation,  a  committee  being  designated 
to  make  th«  purchase,  and  authorized  to  issue 
and  dispose  of  the  bonds  of  the  city  for  that 
purpose.  Sess.  Laws  Or.  1895,  p.  421.  The 
act  provided  that,  after  the  bridge  was  thus 
acquired,  the  committee  should  turn  It  over 
to  the  county  court  of  Multnomah  county, 
'Which  should  take  charge  of,  manage,  and 
operate  it  as  a  free  bridge,  being  given  pow- 
er and  authority  to  employ  such  agents  and 
servants  as  it  might  deem  necessary,  and  to 
make  all  needful  rules  and  regulations  for 
the  conduct,  management,  and  use  of  the 
bridge  by  the  city,  its  inhabitants,  and  the 
public  in  general.  It  was  also  required  to 
levy  and  collect  an  annual  tax  upon  all  the 
taxable  property  within  the  county,  sufficient 
to  provide  a  fund  with  which  to  maintain 
and  keep  the  bridge  in  good  condition  and 
rejMir  during  the  ensuing  year.  After  the 
organization  of  the  bridge  committee,  it  is- 
sued bonds  as  provided,  with  the  proceeds  of 
which  it  purchased  the  bridge  for  and  in  the 
name  of  the  city,  turning  the  management 
and  control  thereof  over  to  the  county  court 
of  Multnomah  county,  which  has  ever  since 
operated  and  maintained  the  same  as  a  free 
bridge  and  public  highway.  The  single  ques- 
tion on  this  appeal  is  whether,  under  these 
circumstances,  the  county  is  liable  for  an  In- 
Jury  resulting  from  a  defect  in  the  bridge, 
due  to  the  negligence  of  its  officers  and 
agents. 

It  must,  we  think,  be  accepted  as  settled 
law  that,  unless  made  so  by  statute,  a  coun- 
ty is  not  liable  for  an  injury  resulting  from  a 
defect  in  a  public  road  or  highway,  notwith- 
standing the  law  may  require  it  to  keep  such 
road  or  highway  in  repair,  and  give  it  ample 
power  to  provide  means  with  which  to  dis- 
charge the  obligation.  Such  was  the  deci- 
sion in  Templeton  v.  Linn  County,  22  Or.  313, 
39  Pac.  795,  15  U  R.  A.  730,  and,  notwith- 
standing the  argument  of  counsel,  ably  re- 
stating ttac  grounds  upon  which  it  was  sought 


to  maintain  that  action,  we  are  not  disposed 
to  overrule  the  decision.  Unless  there  is 
some  statute,  therefore,  making  Multnomah 
county  liable  for  negligence  in  the  operation 
or  maintenance  of  Morrison  Street  Bridge, 
the  plaintiff  cannot  recover.  The  only  stat- 
ute having  any  bearing  upon  the  question  is 
section  59,  p.  280,  Act  1903,  which  provides: 
"Whenever  any  individual,  while  lawfully 
traveling  upon  any  highway  of  this  state  or 
bridge  upon  such  highway,  the  same  being  a 
legal  county  road,  shall,  without  contributory 
negligence  on  his  part,  and  without  knowl- 
edge upon  bis  part  of  the  defect  or  danger, 
sustain  any  loss,  damage,  or  injury  in  conse- 
quence of  the  defective  and  dangerous  char- 
acter of  such  highway  or  bridge,  either  to  Us 
person  or  property,  he  shall  be  entitled  to  re- 
cover of  the  county  in  wlilch  such  loss,  dam- 
age, or  injury  occurred,  compensatory  dam- 
ages, not  to  exceed  the  sum  of  $2,000  in  any 
case,  by  an  action  in  the  circuit  court  of  such 
county,  or  in  a  justice's  court  therein,  if  the 
amount  of  damages  sued  for  shall  not  exceed 
the  sum  of  $250."  Sess.  Laws  Or.  1908,  p. 
280,  S  50.  This  is  practically  a  re-enactment 
of  the  act  of  1893,  passed  soon  after  the  deci- 
sion in  the  Templeton  Case  (Sess.  Laws  Or. 
1803,  p.  141),  and  which  was  Intended  to  give 
a  remedy  where  none  existed  before.  It  Im- 
posed a  new  liability  upon  a  county,  and 
must  therefore  be  strictly  construed.  Mc- 
Ferren  v.  Umatilla  County,  27  Or.  311,  40 
Pac.  1013.  By  its  terms,  the  right  to  the 
remedy  is  confined  to  one  injured  while  law- 
fully traveling  upon  a  highway  of  this  state, 
or  bridge  upon  such  highway,  "the  same  be- 
ing a  legal  county  road."  It  is  apparent 
from  the  language  used  that  the  Legislature 
only  intended  to  provide  a  remedy  for  an  in- 
Jury  received  by  a  traveler  on  a  county  road 
or  highway.  It  la  unnecessary  to  consider  at 
this  time  what  kind  of  a  highway  will  be 
deemed  "a  legal  county  road"  within  the 
meaning  of  the  statute,  since  by  no  possible 
construction  can  the  term  be  held  to  include 
a  city  street  or  bridge.  Morrison  Street 
Bridge,  upon  which  plaintiff  was  traveling 
at  the  time  of  her  injury,  is  and  was  the 
property  of,  and  one  of  the  highways  of,  the 
city  of  Portland,  and  in  no  sense  a  county 
road  or  highway.  That  question  was  prac- 
tically determined  in  Simon  v.  Nortbup,  27 
Or.  487,  40  Pac.  560,  30  L.  R.  A.  171.  which 
was  a  mandamus  proceeding  to  compel  the 
county  to  take  over  the  management  and 
control  of  the  bridge  now  in  question.  The 
constitutionality  of  the  act  was  challenged 
by  the  county  on  the  ground  that  it  was  a 
special  act  to  provide  for  "working  on  high- 
ways," and  therefore  in  conflict  with  article 
4,  {  23,  sul>d.  7,  of  the  Constitution,  but  thn 
court  held  that  Morrison  Street  Bridge  was 
not  a  highway  within  the  meaning  of  the 
Constitution,  which  was  intended  to  apply 
to  such  roads  and  highways  as  are  a  part  of 
the  general  highway  system  of  the  state  and 
can  be  maintained  and  repaired  under  tllit 
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general  law,  and  not  to  the  public  bridges 
and  ferries  of  a  cltj'.  Tbe  opinion  proceed- 
ed all  tbe  way  through  upon  the  theory  that 
the  bridge  in  question  was  the  property  and 
one  of  the  highways  of  the  city,  and  that  the 
act  of  the  Legislature  simply  transferred  its 
supervision  and  control  from  the  city  to  the 
county,  without  constituting  it  the  property 
of  the  county  or  a  county  road  or  highway. 
The  transfer  of  the  control  and  supervision 
of  the  bridge  from  the  city  to  the  county 
was  merely  to  provide  for  its  convenient  op- 
eration and  maintenance.  The  act  of  the 
Legislature  making  such  transfer  defines  the 
rights,  powers,  duties,  and  liabilities  of  the 
county,  and,  as  the  I.<egislature  has  not  im- 
posed upon  it  a  liability  for  negligence,  tbe 
couits  cannot  do  so  under  the  general  act 
making  a  county  liable  for  an  Injury  result- 
ing from  a  defect  In  a  "legal  county  road," 
even  though  tbe  county  may  be  charged  by 
law  with  the  duty  of  keeping  the  bridge  In 
repair,  and  be  given  power  to  provide  a  fund 
for  that  purpose.  The  question  as  to  wlietb- 
er  the  county  should  be  liable  for  negligence 
In  the  performance  of  the  duty  imposed  upon 
it  is  a  legislative,  not  a  Judicial  one,  and, 
until  the  Legislature  sees  proper  to  make  it 
liable  by  statute,  no  action  can  be  maintain- 
ed against  tbe  county  therefor. 

It  follows  that  the  demurrer  was  properly 
sustained,  and  the  Judgment  of  the  court  be- 
low will  be  affirmed. 


EGAN   T.   NORTH   AMERICAN   SAVINGS, 
LOAN  &  BUILDING  CO.  et  al. 

(Supreme  Court  of  Oregon.    May  16,  1904.) 

MORTGAGES  —  CANCELLATION  —  USUBY  —  FOE- 
ElON  BUILDING  AND  LOAN  ASSOCIATION— BE- 
CEIVER — CONSENT  OP  COURT — DEFAULT — SET- 
TING   ASIDE— ANSWER— SUFFICIENCY. 

1.  Where  a  buildinf:  and  loan  association  In 
the  handK  of  a  receiver  has  loaned  money  on 
property  in  a  state  other  than  that  of  its  domi- 
cile, the  borrower,  on  payment  of  the  loan,  is 
entitled  to  bring  an  action  to  cancel  an  unsatis- 
fied mortRiipp  jfiven  to  the  association  as  secu- 
rity for  the  loan,  without  obtaining  leave  of  the 
court  appointing  the  receiver,  the  receiver  being 
in  neither  actual  nor  constructive  possession  of 
the  property. 

2.  The  widow  of  a  borrower  at  an  usurious 
rate  of  interest,  who  joined  with  her  husband 
in  mortgaging  the  premises,  is  not  estopi>ed  to 
plead  usury  as  to  payments  made  by  her  hus- 
band prior  to  his  conveyance  to  her  of  the  prem- 
ises in  anticipation  of  his  death,  to  avoid  the 
expense  of  an  admini.itration  on  his  estate. 

3.  A  default  decree  rendered  throuBh  excusable 
neglect  cannot  be  set  aside  in  the  absence  of  the 
tender  of  an  answer  showing  a  meritorious  de- 
fense. 

4.  Where  the  payments  made  on  an  usurious 
loan,  applied  at  a  legal  rate  of  interest,  are 
sufficient  to  discharge  the  indebtedness,  the  bor- 
rower is  entitled  to  a  cancellation  of  the  mort- 
gage given  to  secure  the  loan. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Alfred  F.  Sears,  Jr.,  Judge. 

t  3.  See  Judgment,  vol.  30,  Cent.  Dig.  i  293. 


Action  by  Mary  Egan  against  the  North 
American  Savings,  Loan  &  Building  Compa- 
ny and  another.  From  an  order  denying  de- 
feuduuts'  motion  to  set  aside  a  decree  for 
plaintiff,  defendants  appeal.    Affirmed. 

This  is  a  motion  to  set  aside  a  decree. 
The  facts  are  that  on  August  ^4,  ISOl,  B.  F. 
Egan,  plaiutilT's  husband,  being  tbe  owner  of 
lots  e  and  7  In  block  24  in  North  I'ortland, 
formerly  Albina,  secured  from  the  defendant 
the  North  American  Savings,  Loan  &  Build- 
ing Oonuwny,  a  corporation  existing  under 
the  laws  of  Minnesota,  a  loan  of  $1,200,  and 
gave  to  It  his  promissory  note  as  evidence 
thereof,  with  monthly  Interest  at  the  rate  of 
6  per  cent  per  annum,  payable  after  three 
and  before  nine  years,  upon  the  maturity  of 
36  shares  of  its  capital  stock,  for  which  he 
subscribed.  The  note  was  secured  by  a 
mortgage  on  these  lots,  executed  by  Egau 
and  his  wife,  and  by  an  assignment  of  24 
shares  of  such  stock,  the  remaining  shares 
having  been  transferred  to  the  corporation  as 
a  bonus  to  secure  tbe  loan.  Egnn  made  51 
monthly  payments  of  !F27.60  each,  being  00 
cents  per  share  on  the  stock  for  which  he 
subscribed,  and  f  6  on  account  of  the  interest 
on  tbe  loan;  and  on  November  1,  18S>5,  be 
executed  a  deed  of  the  mortgaged  premises 
to  the  plaintiff  as  a  gift,  and  to  avoid  the  ex- 
pense of  administration  in  anticipation  of  bis 
death,  which  occurred  about  January,  1806. 
The  plaintiff,  after  securing  tbe  title  to  the 
lots,  also  paid  19  like  monthly  installments, 
and  thereafter,  insisting  that  tbe  debt  was 
discharged,  Instituted  a  suit  in  the  circuit 
court  for  Multnomah  county  to  cancel  the 
mortgage,  Joining  Edward  B.  Graves  as  a  de- 
fendant, alleging  that  on  account  of  the  in- 
solvency of  the  corporation  he  had  been  ap- 
pointed Its  receiver  by  the  district  court  of 
the  Second  Judicial  District  for  Ramsey 
county,  Minn.,  and  that  the  mortgage  liad 
been  assigned  to  him.  The  defendants  not 
being  residents  of,  nor  found  ■within,  this 
state,  the  summons  was,  by  order  of  tbe 
court,  served  by  publication,  and,  due  proof 
thereof  having  been  made,  a  decree  was  en- 
tered April  21.  1002,  canceling  the  mortgage. 
Before  the  expiration  of  a  year  from  the  ren- 
dition of  the  decree.  Graves  moved  the  court 
to  set  aside  the  default,  and  to  penntt  an 
answer  to  be  filed,  supporting  bis  motion 
by  affidavits  tending  to  show  that  he  had  no 
knowledge  that  the  suit  was  pending  until 
after  the  decree  was  rendered,  and  tliat  by 
mistake  and  excusable  neglect  the  defend- 
ants had  been  deprived  of  their  day  in  court 
He  also  tendered  an  answer  which  denied 
some  of  the  averments  of  tlie  complaint,  ad- 
mitted the  payments  claimed  to  have  been 
made  by  plaintiff  and  Iier  husband  on  account 
of  the  loan,  but  alleged  that,  according  to  the 
method  adopted  by  the  corporation  of  apply- 
ing the  money  so  received,  the  debt  had  been 
reduced  only  to  tbe  extent  of  $122.40,  leaving 
due  thereon  ?1,097.60,  and  prayed  that  the 
mortgage  might  be  foreclosed,  and  the  lots 
Uigilized  by  VJ»^v^X''^ 
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sold  to  satisfy  sucb   liability.    The  motion 
was  denied,  and  tbe  defendants  aK>eal. 

H.  G.  Piatt,  for  appellants.  M.  G.  Mtinly, 
for  respondent. 

MOOKE,  C.  J.  (after  staUng  tbe  facts).  It 
is  contended  by  defendants'  counsel  tbat 
plaintiff,  baring  alleged  tliat  Graves  was  ap- 
pointed receiver  of  the  defendant  corpora- 
tion, neglected  to  aver  that  she  bad  secured 
leave  of  court  to  institute  proceedings  against 
bin),  and,  this  being  so,  the  complaint  failed 
to  state  facts  sufficient  to  constitute  a  cause 
of  suit,  and  an  error  was  committed  in  over- 
ruling tbe  motion.  Our  statute,  in  defining 
tbe  office  of  a  receiver  and  prescribing  tbe 
duties  devolving  upon  bim,  is  as  follows: 
"A  receiver  is  a  person  appointed  by  a  court 
or  Judicial  officer  to  tal^e  charge  of  property 
during  tbe  pendency  of  a  civil  action,  suit,  or 
proceeding,  or  upon  a  Judgment,  decree,  or 
order  therein,  and  to  manage  and  dispose  of 
It  as  tbe  court  or  officer  may  direct."  B.  & 
O.  Oomp.  §  1080.  It  Is  the  court,  by  its  agent, 
the  receiver,  that  takes  possession  of  tbe 
property  in  controversy  pendente  lite,  or  aft- 
er Judgment  or  decree,  for  the  benefit  of  tbe 
persons  entitled  thereto,  when  it  does  not 
deem  it  proper  that  either  party  should  have 
control  thereof.  Beach  on  Itcceivers  (Alder- 
son's  Ed.)  I  2.  "The  possession  of  the  receiv- 
er," says  Mr.  Justice  Baldwin,  in  Beverley  v. 
Brooke,  4  Grat.  187,  "is  that  of  tbe  court,  and 
any  attempt  to  disturb  it  without  leave  first 
specially  granted  will  be  a  contempt,  and 
may  be  punished  as  sucb."  Mr.  Justice 
Tbayer,  in  Thompson  v.  HoUaday,  15  Or.  34, 
14  Pac.  725,  in  speaking  of  the  right  of  cred- 
itors to  institute  actions  against  a  receiver, 
says:  "They  may  bring  and  maintain  suits 
against  the  receiver  in  bis  official  capacity,  al- 
most as  a  matter  of  course,  and  obtain  Judg- 
ments against  bim  binding  tbe  estate,  sub- 
ject to  the  equities  of  other  parties  interest- 
ed in  it.  They  are  compelled,  it  is  true,  to 
obtain  leave  of  the  court  having  custody  of 
tbe  property  to  bring  tlielr  suits  against  tbe 
receiver,  but  tbat  re(iuireiiient  is  imposed  to 
prevent  vexation  and  confusion;  and  they 
may  maintain  suits  against  tbe  debtor  in 
any  forum  as  a  matter  of  right,  but  the  Judg- 
ment recovered  in  sucb  case  will  not  bind 
the  receiver,  or  compel  him  to  do  anything 
in  aid  of  its  enforcement."  Further  in  the 
opinion  it  is  observed:  "There  is  no  principle 
Ijetter  established  than  that  where  property 
in  litigation  is  taken  into  tlie  custody  of  tbe 
court,  througli  the  intervention  of  a  receiv- 
er, a  party  Interested  cannot  go  into  another 
forum  and  establish  any  claim  to  it.  The 
court  which  lirst  takes  cognizance  of  tbe  con- 
troversy is  entitled  to  retain  Jurisdiction  to 
the  end  of  the  litigation,  and,  incidentally, 
to  take  possession  and  control  of  the  subject- 
matter  of  tbe  suit,  to  tbe  exclusion  of  all  in- 
terference from  other  courts  of  concurrent  Ju- 
rlsdidUon.    Tbe  principle  grows  out  of  a  spir- 


it of  comity,  which  bas  the  highest  aim  for 
tbe  public  good,  and  without  tbe  observance 
of  which  conflicts  of  a  serious  nature  would 
be  likely  to  arise."  The  several  states  of  the 
Union  are  independent,  and,  as  to  each  other, 
foreign,  governments,  from  which  it  results 
tbat  tbe  laws  of  one  state  and  tbe  judgments 
and  decrees  of  courts  rendered  in  pursuance 
thereof  have  no  binding  force  or  effect  be- 
yond  its  borders.  23  Am.  &  £ug.  Ency.  Law 
(2d  Ed.)  1108.  ■yVbere  no  vested  or  accrued 
rights  of  tbe  citizens  of  a  state  have  inter- 
vened, the  principle  of  comity  prevails  by 
which  a  receiver  appointed  by  a  court  of  an- 
otlier  state  may,  by  appropriate  proceedings, 
be  permitted  to  take  possession  of  a  debtor's 
property  in  tbe  latter  state.  Gilman  v. 
Ketcham  (Wis.)  54  X.  W.  395,  23  L.  R.  A. 
52,  36  Am.  St  Rep.  899;  Hunt  v.  Columbian 
Ins.  Co.,  55  Me.  290,  92  Am.  Dec.  592.  This 
is  usually  accomplished  by  an  ancillary  suit 
in  which  a  foreign  receiver  is  permitted  by  a 
court  of  another  state  to  take  possession  of 
property  involved  in  the  litigation,  tbat  is 
situated  within  its  Jurisdiction,  thereby  in- 
vesting him  with  the  measure  of  power  dele- 
gated. Rust  V.  L'nited  Waterworks  Co.,  70 
Fed.  129.  17  C.  C.  A.  1(5.  No  rule  of  com- 
ity, however,  requires  a  court  in  which  a 
debtor's  property  is  situated  to  abdicate  Its 
Jurisdiction  of  tbe  res  when  the  rights  of  its 
citizens  would  be  thereby  prejudiced  (City 
of  Ft  Dodge  V.  Minneapolis,  etc.,  R.  Co. 
llowa]  54  N.  W.  243;  Holbrook  v.  Ford  [111.] 
30  X.  E.  1091,  27  L.  H.  A.  324,  4G  Am.  St. 
Rep.  917),  nor  can  a  foreign  receiver,  without 
tbe  court's  permission,  sue  to  recover  the 
possession  of  sucb  property  (Booth  v.  Clark, 
17  How.  321, 15  L.  Ed.  1(H).  In  deciding  that 
case  Mr.  Justice  Wayne,  In  speaking  of  a  re- 
ceiver, said:  "If  be  seeks  to  be  recognized 
in  anotlier  Jurisdiction,  it  is  to  take  tbe  fund 
tliere  out  of  It,  without  such  court  having  any 
control  of  bis  subsequent  action  in  respect  to 
it,  and  without  his  having  even  official  power 
to  give  security  to  the  court,  the  aid  of  which 
be  seeks,  for  his  faithful  conduct  and  official 
accountability.  All  that  could  be  done  upon 
sucb  an  aiH)lication  from  a  receiver,  accord- 
ing to  chancery  practice,  would  be  to  trans- 
fer bim  from  the  locality  of  his  appointment 
to  tbat  where  be  asks  to  be  recognized,  for 
tlie  execution  of  his  trust  in  the  last,  under 
the  coercive  ability  of  tbat  court;  and  tliat 
it  would  be  difficult  to  do,  where  it  may  be 
asked  to  be  done,  without  the  court  exercis- 
ing its  province  to  determine  whether  the 
suitor,  or  another  person  witlUn  its  Jurisdic- 
tion, was  the  proper  person  to  act  as  receiv- 
er." But,  as  was  said  by  Mr.  Justice  Dan- 
forth  in  HIbemia  National  Bank  v.  Lacombe, 
38  Am.  Rep.  518^  in  speaking  of  the  right  of 
commissioners,  appointed  by  a  court  in 
I>ouisiuna,  to  enforce  In  New  York  the  pay- 
ment of  a  claim  of  their  Insolvent  debtor: 
"Once  properly  in  court  and  accepted  as  a 
suitor,  neither  the  law  nor  court  administer- 
ing the  law  will  admit  any  distinction  be- 
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tween  the  citizens  of  Its  own  state  and  that 
of  nnother."  If,  under  such  rule  of  comity. 
Graves  had  been  uppoiuted  or  recognized  as 
the  receiver  of  the  defendant  coi-poratlon  by 
a  court  of  this  state,  so  that  leave  to  prose- 
cute the  suit  could  have  been  secured,  a  dif- 
ferent question  might  be  presented,  and  a 
variant  rule  applied. 

The  suit  was  Instituted  to  cancel  a  lien  on 
the  ground  that  the  debt  secured  thereby  was 
paid,  which  was  tantamount  to  the  removal 
of  a  cloud  from  the  title  to  real  property,  re- 
quiring a  trial  of  that  cause  in  the  forum 
where  the  premises  were  situated.  The  rules 
of  law  do  not  impose  upon  a  party  the  per- 
formance of  vain  things,  and,  tliis  being  so, 
no  necessity  existed  for  applying  to  the  Min- 
nesota court  for  leave  to  institute  a  suit  in 
the  courts  of  this  state,  in  which  the  right 
Involved  could  only  be  enforced.  The  receiv- 
er. Graves,  undoubtedly  was  the  holder  of  the 
promissory  note  given  by  Egan,  and  was  also 
the  as:jlguee  of  the  mortgage,  which  was  an 
incident  thereof;  but  he  was  not  in,  nor  en- 
titled to,  the  possession  of  the  mortgaged 
lots,  and  a  complaint  in  a  snit  against  a  re- 
ceiver to  recover  real  property  which  does 
not  siiow  that  he  is  in  possession  thereof  is 
not  subject  to  demurrer.  Fort  Wayne,  etc., 
R.  Co.  v.  Mellett,  l>2  Ind.  535.  We  think  the 
complaint  stated  facts  sufficient  to  entitle 
plaintiff  to  the  relief  demanded,  for.  Graves 
not  being  in  the  actual  or  constructive  pos- 
session of  the  property,  it  was  not  in  custodia 
legis,  and  hence  it  was  not  necessary  to  se- 
cure leave  of  court  to  institute  the  suit,  or 
to  allege  such  fact  in  the  complaint. 

It  is  maintained  by  defendants'  counsel 
tliat,  tlie  mortgaged  premises  having  been 
conveyed  to  the  plaintiff,  she  is  not  entitled 
to  an  application  of  tlie  payments  made  by 
her  husband,  except  in  the  manner  prescrib- 
ed by  the  rules  of  the  corporation,  thus  show- 
ing that  there  is  due  it  the  sum  claimed; 
and  for  this  reason  an  error  was  committed 
in  refusing  to  set  aside  the  decree.  In  Irwin 
V.  Washington  Loan  Ass'n,  42  Or.  105,  71 
Pac.  142,  it  was  held  that  a  purchaser  of  real 
property  subject  to  a  usurious  mortgage,  who 
had  assumed  and  agreed  to  pay  the  debt  as 
a  part  of  the  purchase  price,  could  not  plead 
the  usury  in  a  suit  to  foreclose  the  lien. 
The  reason  for  this  rule  rests  upon  the  theory 
that  the  mortgagor  puts  into  the  bands  of  the 
purchaser  a  fund  with  which  to  pay  the  debt, 
and  it  would  be  fraud  to  permit  the  latter  to 
avoid  his  covenant  and  escape  liability  on 
account  of  usury  when  the  mortgagor  had 
waived  bis  personal  privilege,  or  was  unwill- 
ing to  make  such  a  defense.  This  rule,  bow- 
ever,  can  Iiave  no  application  to  the  case  at 
bar,  for  plaintiff  was  a  party  to  the  mort- 
gage, and  the  premises  were  conveyed  to  her 
by  her  husband  in  anticipation  of  his  death, 
to  avoid  the  expense  of  an  administration  up- 
on his  estate,  and  not  for  the  purpose  of  cre- 
ating a  fund  for  tiie  iMyment  of  the  debt, 
thereby  entitling  her  to  au  application  of  the 


payments  made  by  the  mortgagors  in  satis- 
faction of  their  obligation.  Kpplng  v.  Wash- 
ington Investment  Ass'n  (Or.)  74  Pac.  U23. 

It  is  insisted  by  defendants'  counsel  that, 
their  clients  having,  within  the  time  prescrib- 
ed by  the  statute  (B.  &  C.  Comp.  $  !<»»,  mov- 
ed the  court  to  set  aside  the  decree  on  the 
ground  that  it  was  taken  against  them 
through  their  mistake.  Inadvertence,  surprise, 
and  excusable  neglect,  and  having  submitted 
conclusive  evidence  thereof,  the  court  erred 
In  denying  the  motion.  Before  the  receiver 
was  entitled  to  have  the  decree  set  aside  for 
the  reasons  assigned.  It  was  incumbent  upon 
him  to  tender  an  answer  showing  a  merito- 
rious defense.  Mayer  v.  Mayer,  27  Or.  133, 
39  Pac.  1()02.  It  will  be  remembered  that 
such  pleading  admitted  the  payments  claim- 
ed to  have  been  made  by  the  plaintiff  in  ber 
complaint;  and  a  monthly  application  there- 
of in  discharge  of  the  debt,  allowing  interest 
on  the  several  new  principals  at  the  rate  of 
6  per  cent,  per  annum,  shows  that  prior  to 
the  conveyance  of  the  premises  to  her,  the 
entire  sum  and  interest  due  the  corporation 
had  been  paid  by  her  husband,  notwithstand- 
ing which  she  made  19  further  payments; 
tlierel)y  showing  that  the  answer  tendered 
does  not  afford  a  meritorious  defense. 
Washington  Investment  Ass'n  v.  Stanley,  38 
Or.  319,  03  Pac.  489,  58  L.  R.  A,  810,  St  Am. 
St.  Rep.  793;  Western  Savings  Co.  v.  Hous- 
ton, 38  Or.  377.  Co  Pac.  611;  Pacific  Building 
Oo.  V.  Hill,  40  Or.  280.  07  Pac.  103,  56  L.  R. 
A.  103,  01  Am.  St.  Rep.  477. 

For  these  reasons  no  error  was  committed 
in  refusing  to  opou  the  decree,  and  the  order 
of  the  court  in  this  respect  Is  affirmed. 


EOBKIRK  T.  PORTLAND  NATIONAt. 

BASEBALL  CLUB  et  al. 
(Supreme  Court  of  Oregon.    May  16,  1904.) 

mechanics'  liens— contbact  with  tbnant— 

complktion— filing    liek— timk — 

extension— extra  wobe. 

1.  Where  a  building  contractor  completed  his 

contract  with  a  tenant  of  land,  and  removed  his 

tools  and  plant,  and  the  tenant  conceded  that 

the  work  was  finished  at  that  time,  the  fact  that 

the    contractor    was    subsequeutly    employed   to 

perform   additional    work   on   the   land    did    not 

extend  the  time  within  which  he  was  entitled 

to  file  a  mechanic's  lien  as  against  the  owner  of 

the  land. 

Appeal  from  Circuit  Court,  Multnomah 
Oounty;  M.  C.  Geoi-ge,  Judge. 

Action  by  Peter  Hobkirk  against  the  Port- 
land National  Baseball  Club  and  others,  and 
the  Hawthorne  estate,  for  the  foreclosure  of 
a  mechanic's  lien.  From  a  Judgment  in  favor 
of  plaintiff,  the  Hawthorne  estate  appeals. 
Reversed. 

W.  L.  Boise  and  Jolm  T.  McKee,  for  ap- 
pellant.   Joseph  Simon,  for  resiioudent. 

BEAN,  J.  Ibis  is  a  suit  to  foreclose  a 
mechanic's  lien,  .l^bout  January  1,  1903.  the 
defendant  the  Hawthorne  estate  leased  to 
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W.  H.  Lucas,  for  the  use  of  the  defendant 
the  Portland  National  Baseball  Club,  a  c(w- 
poratlon  thereafter  to  be  organized,  certain 
property  In  East  Portland  for  a  baseball 
field,  la  March  the  plaintiff  entered  Into  a 
written  contract  irlth  the  defendants  Grim 
and  Drake,  acting  on  behalf  of  Lucas  and 
the  proposed  corporation,  t»  furnish  the  ma- 
terial and  labor  uecessary  for  the  construc- 
tion of  a  "grand  stand,  bleachers,  and  fences 
on  and  surrounding"  the  property,  according 
to  certain  plans  and  speclflcations,  for  the 
sum  of  ^,000,  50  per  cent,  of  which  was  to 
be  paid  when  the  work  was  completed,  and 
tlie  remainder  on  or  before  July  1,  1903. 
Upon  the  subsequent  organization  of  the  de- 
fendant corporation  it  ratified  and  approved 
the  lease  from  the  Hawthorne  estate  to  Lu- 
cas, and  also  the  contract  between  the  plain- 
tiff and  Drake  and  Grim.  By  the  terms  of 
the  latter  the  work  was  to  be  done  under  the 
direction  and  to  the  satisfaction  of  Grim, 
the  snperinteudent  and  manager  of  the  base- 
ball club,  and  to  be  completed  by  the  15th 
of  April.  On  the  18th  the  plalnUff  and  Grim 
both  reported,  to  the  corporation  that  the 
contract  had  been  completed,  and  thereupon 
plaintiff  was  paid  $1,5U0  in  money,  and  giv- 
en a  credit  of  $500  on  his  subscription  to  the 
capital  stock  of  the  corporation.  No  further 
payments  were  made  on  the  contract,  and 
on  July  3d  the  plaintiff  filed  .a  mechanic's 
lien  on  the  grandstand,  bleachers,  fences, 
and  the  land  upon  which  they  were  con- 
structed, for  $2,150,  being  the  balance  due  on 
the  contract,  and  the  alleged  reasonable  val- 
ue of  certain  extra  work  performed  by  blm. 
There  are  several  important  questions  pre- 
sented, but  the  only  one  necessary  for  us  to 
consider  Is  whether,  as  against  the  Haw- 
thorne estate,  the  lien  was  filed  within  60 
days  after  the  completicm  of  the  work.  As 
will  be  observed,  a  single  Hen  is  claimed 
for  the  balance  due  on  the  original  contract, 
end  for  the  value  of  all  the  extra  work  per- 
fMTued  by  the  plaintiff.  As  we  understand 
the  record,  all  the  work  called  for  by  the  con- 
tract, as  well  as  all  the  extra  and  additional 
-work  ordered  from  time  to  time,  was  fully 
completed  and  accepted  by  the  25th  of  April, 
except  about  three  days'  work  for  two  men 
from  the  7th  to  the  Mh  of  May  in  patting 
lockers  for  the  wardrobes  of  the  players  in 
an  old  building  on  the  ground  belonging  to 
tbe  dub,  boxing  In  and  Inclosing  some  toil- 
ets, and  putting  a  new  roof  on  the  grand 
stand.  None  of  this  work  was  Included  in 
or  is  a  part  of  the  original  contract.  Tbe 
plaintiff  testifies  that  during  the  progress  of 
the  work  he  built  from  time  to  time,  as  di- 
rected by  tbe  officers  of  the  corporation,  two 
ticket  ofiices,  a  refreshment  stand,  fences 
in  front  of  the  bleachers,  two  flights  of 
atalrs,  gates,  toilets  under  the  grand  stand, 
and  lockers;  that  the  lockers  were  fitted 
tip  in  an  old  building  belonging  to  the 
club,  with  which  he  had  nothing  to  do  un- 
der bis  original  contract;   that  the  fliat  se- 


ries of  games  on  the  grounds  began  on  the 
14th  of  April,  and  on  the  18th  be  told  the 
president  of  the  club  that  bis  contract  was 
completed,  and  that  he  was  entitled  to  the 
payment  as  provided  therein,  and  that  such 
payment  was  thereupon  made;  that  he  mov- 
ed his  tools  and  plant  from  the  Job  on  the 
2oth  of  April,  and  no  further  work  was  done 
by  him  until  the  Tth  of  May,  when  he  sent 
two  men  to  fit  up  the  lockers  and  inclose 
the  toilets,  which  the  ofilcers  of  the  club 
had  in  the  meantime  put  in  under  the  grand 
stand;  that,  after  tbe  work  had  been  com- 
pleted and  the  first  payment  made,  the  wind 
blew  tbe  roof  off  the  grand  stand,  owing 
to  tbe  inferior  roofing  material  called  for  by 
the  specifications,  and  he  was  employed  to 
put  on  a  new  roof,  and  such  work  was  not 
completed  tmtll  some  time  In  May.  Dr. 
Drake,  the  president  of  the  club,  testifies 
that  the  payment  was  made  to  the  plaintiff 
upon  tbe  representations  of  both  himself 
and  Grim,  the  superintendent,  that  the  con- 
tract was  completed;  that  a  series  of  games 
was  played  on  tbe  ground  from  the  14th  to 
the  19th  of  April,  inclusive,  when  the  local 
team,  accompanied  by  Grim,  went  to  Xacoma 
and  Seattle,  and  was  absent  from  Portland 
for  about  two  weeks;  that  during  that  time 
tbe  roof  of  the  grand  stand  blew  off,  and 
he  spoke  to  the  plaintiff  about  replacing  It, 
but  the  pialntiff  refused  to  do  it  at  bis  own 
expense,  because  he  had  fulfilled  the  terms 
of  his  contract,  and  tbe  defective  roof  was 
not  due  to  bis  fault;  that  after  oonaulting 
some  of  the  directors  of  the  club  tbe  plaintiff 
was  employed  to  put  on  a  new  roof  at  the 
dub's  expense;  that  after  Grim  returned 
from  the  Sound  he  had  tbe  lockers  put  in, 
the  toilets  Inclosed,  and  the  roof  replaced. 
Grim  testifies  tbat  the  plaintiff's  contract 
was  completed  about  the  15th  of  April,  or 
during  that  week,  and  that  he  (witness) 
advised  the  president  of  the  club  to  tbat  ef- 
fect; that  Just  before  leaving  tot  the  Sound, 
and  after  tbe  plaintiff  bad  been  paid  the 
amount  due  him  under  his  original  c<«- 
tract,  the  plaintiff  was  directed  by  him  to 
put  In  the  lockers  and  Inclose  tbe  toilets; 
tbat  the  work  was  done  some  two  weeks 
later  after  be  returned  from  the  Sound. 
i  From  this  testimony  the  conclusion  Is  ir- 
resistible that  the  plaintiff's  original  con- 
tract, as  well  as  all  extra  work  connected 
therewith,  was  completed  on  or  prior  to  the 
25tb  of  April.  The  plaintiff  and  the  superin- 
tendent of  the  work  both  so  represented  to 
the  officers  of  tbe  club.  On  this  assumption 
the  plaintiff  was  paid  the  amount  due  him 
under  the  contract,  and  be  removed  his  tools 
and  plant  from  the  Job,  and  the  corporation 
went  into  the  exclusive  possession  of  the 
property.  The  work  afterward  performed  on 
the  lockers,  toilets,  and  roof  was  no  part  of 
the  original  contract,  but  was  done  under 
separate  and  independent  contracts  made 
after  the  completion  of  the  original  woric. 
Grim  testifies,  and  bis  testimony  ia  not  oon- 
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tradlcted,  that  the  plalntlfl  was  employed  to 
put  In  the  toilets  and  lockers  after  the  origi- 
nal contract  was  completed,  and  after  he 
had  received  the  payment  due  thereon.  This 
additional  work  was  therefore  not  connect- 
ed with  or  a  part  of  the  original  contract, 
nor  was  the  putting  on  of  the  new  roof  a 
part  of  Buch  contract  It  was  under  an  In- 
dependent contract  made  after  the  original 
was  completed.  When  extra  work  Is  done  or 
material  furnished  by  a  contractor  during 
the  performance  of  his  agreement,  as  a  part 
of  or  In  furtherance  of  the  same  general  ol>- 
Ject,  it  will  be  deemed,  for  the  purpose  of  a 
mechanic's  lien,  a  part  of  the  original  con- 
tract, and  the  time  In  which  to  file  the  lien 
for  the  amount  due  on  the  contract  and  the 
extra  work  will  commence  to  run  from  the 
date  of  the  completion  of  the  work  as  a 
whole.  Phillips,  Mech.  Ldens  (3d  Ed.)  {  229; 
Union  Trust  Co.  v.  Casserly,  127  Mich.  183, 
86  N.  W.  545;  Perkins  y.  Boyd  (Colo.  App.) 
6S  Pac.  350;  Rush  t.  Able,  90  Pa.  153;  Na- 
tional Stock  Yards  t.  O'Reilly,  85  III.  646. 
But  the  performance  of  other  or  additional 
work  by  the  original  contractor  after  the 
completion  of  his  contract  cannot  be  tacked 
to  or  connected  therewith  so  as  to  extend  the 
time  for  the  filing  of  a  Hen  therefor.  Aveiy 
T.  Butler,  ao  Or.  287,  290,  47  Pac.  708;  liv- 
ermore  ▼.  Wright,  33  Mo.  81. 

We  conclude,  therefore,  that  as  against 
the  Hawthorne  estate,  the  Hen  of  plaintiff 
was  not  filed  within  the  time  required  by  the 
statute,  and  that  the  decree  against  it  must 
be  raversed. 

(46  Or.  141)  """""^ 

THOMPSON  T.  HIBB8  st  al.» 
(Supreme  Court  of  Oregon.    May  16,  1904.) 

PBiirciPAL    AND    suarrr— coNTBtBonoN— m- 

TBRKBT— CHANOB   OF   BATE— ACTIONS— NATUBa 
—SUIT    IK    aQDITT—PIJtADINO— COMPLAINT— 

AUENOUENT. 

1.  An  original  complaint.  In  an  action  to  re- 
cover contribution,  between  sureties,  contained 
the  title  of  the  court  and  the  names  of  the  par- 
ties, alleged  the  making  of  a  Joint  and  several 
note  by  the  plaintiff  and  the  two  defendants 
and  R.,  the  payment  thereof  by  plaintiff,  the 
fact  that  no  part  of  the  money  so  paid  had  been 
returned  except  certain  sums,  the  death  of  R., 
and  the  liability  of  each  of  the  defendants  to 
plaintiff  for  an  undivided  one-third  of  the 
amount  paid  by  him,  and  prayed  judgment  for 
such  amount  Held  that  though  defective  in 
failing  to  allege  the  name  of  the  partv  for  whose 
benefit  the  note  was  made,  or  that  plaintiff  and 
defendants  were  sureties  thereof,  the  complaint 
contained  sufficient  allegations  to  Justify  its 
amendment  supplying  such  allegations. 

2.  Where  a  surety  commenced  a  proceeding 
for  contribution  jointly  against  two  of  his  three 
co-sureties,  the  suit  was  necessarily  one  in 
equity,  since  at  law  be  would  be  required  to  sue 
each  surety  separately  for  his  aliquot  part  o( 
the  loss. 

a  Where  plaintiff  filed  a  complaint  demand- 
ing relief  which  could  be  afforded  in  equity 
only,  the  fact  that  the  proceeding  was  designated 
aa  an  action"  did  not  change  the  nature  of  the 
proceeding  to  one  at  law. 

4.  An  objection  that  there  is  a  defect  of  par- 
Uea  cannot  be  made  for  the  first  time  on  appeal. 


*Il*tiMuliiK  denied. 


S.  Where,  pending  an  obligation  on  the  part 
of  sureties  to  contribnte  to  one  of  their  nam- 
ber,  who  bad  paid  the  debt  the  statutory  rat* 
of  interest  was  changed,  interest  should  be 
charged,  on  a  judgment  for  contribution,  at  the 
rate  provided  in  the  contract  until  the  date  the 
law  was  changed,  and  from  that  time  at  the 
changed  rate. 

Appeal  from  Clrenit  Court,  Multnomah 
County;  J.  B.  Cleland,  Judge. 

Action  by  T.  W.  Thompson  against  J.  D. 
Hibbs  and  another.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Modi- 
fled. 

In  March,  1908,  the  plalntltr  commenced  a 
proceeding  in  the  circuit  coiut  for  Multnomah 
county  against  the  defendants  Jointly,  to  re- 
cover $2(>5  from  each  of  them,  with  Interest 
since  July  1,  1901.    The  complaint  states.  In 
substance,  that  plaintiff  "for  his  cause  of  ac- 
tion" alleges  that  on  December  16,  1896,  he 
and  defendants,  together  with  one  Rogers, 
made  their  Joint  and  several  promissory  note 
to  the  Bank  of  Forest  Grove  for  $600,  due  90 
days  after  date,  with  interest  at  the  rate  of 
10   per  cent   per   annum.   In   which   they 
agreed  to  pay  a  reasonable  attorney  tee  lo 
case  of  suit  or  action;  that  on  April  3,  1897, 
the  plaintiff  paid  the  note  In  full,  together 
with  interest  thereon,  no  part  of  which  has 
been  repaid  to  him,  except  $257JS8  by  the 
Gaston  Ck>-operative  Milling  (Company;   that 
Rogers  has  died  shice  signing  the  note;  that 
defendants  are  indebted  to  plaintiff  thereon 
for  one-third  of  the  amount  due,  to  wit  $400, 
with  interest  at  the  rate  of  10  per  cent  per 
annum  since  July  1,  1901;  that  $50  Is  a  rea- 
sonable attorney's  fee  for  bringing  "this  ac- 
tion."   The  prayer  Is  for  Judgment  against 
the  defendants  for  $206  each,  with  Interest 
since  July  1,  1901,  at  the  rate  of  10  per  cent 
per  annum,  and  the  sum  of  $60  as  attorney's 
fees  and  costs  and  disbursements.    The  com- 
plaint is  verified  by  the  attorney  for  the 
plaintiff,  who  says  that  he  makes  the  afilda- 
Tlt  for  the'reason  that  "this  action"  is  based 
upon  a  written  promissory  note  for  the  pay- 
ment of  money  ouly,  and  that  such  note  was 
then  In  his  possession.    A  summons,  similar 
in  form  to  those  in  ordinary  actions  at  law, 
was  issued  and  served  upon  the  defendants, 
who  appeared  and  demurred  to  the  complaint 
on  the  ground  of  a  misjoinder  of  canses,  and 
because  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.    The  demurrer  was 
overruled,  but  upon  an  appeal  the  Judgment 
was,    on   motion   of   plaintiff,   reversed   pro 
forma,  and  the  cause  remanded  to  the  court 
below  for  such  further  proceedings  as  might 
be  deemed  proper.    Upon  an  application  to 
the  trial  court  the  plaintiff  was  allowed  to 
file  an  ameuded  complaint.  In  which  he  al- 
leges. In  addition  to  the  facts  set  out  in  his 
original  complaint  that  the  promissory  note 
given  by  himself,  Rogers,  and  the  defend- 
ants to  the  Bank  of  Forest  Grove  was  tot 
money  borrowed  by  them  for  the  use  and 
benefit  of  the  Gaston  Co-operative   Milling 
Company,  and  that  such  money  was  used  by 
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that  cpmpany,  and  the  note  was  given  for  Its 
benefit  and  accommodation;  that  the  milling 
company  repaid  to  the  plaintiff  the  interest 
on  the  note  to  July  1,  1901,  bnt  nothing  fur- 
ther has  been  paid  thereon;  that  Rogers  was 
Insolvent  when  he  died,  and  by  reason  of  the 
premises  the  defendants  have  each  become 
liable  t»  contribute  to  the  plaintiff  one-third 
of  the  amount  paid  by  him  to  satisfy  the 
note,  with  interest  since  July  1,  1901,  at  6 
per  cent  per  annum,  and  prays  Judgment  of 
the  court  accordingly.  A  demurrer  to  this 
vomplalut  was  sustained  on  the  ground  that 
it  did  oat  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  plaintiff  filed  a 
second  amended  complaint,  which  is  in  sub- 
stance the  same  as  the  first,  except  that  it 
alleges  the  Insolvency  of  the  milling  com- 
pany. A  motion  to  stril:e  it  from  the  flies 
on  the  xnnmd  that  the  proceeding  as  original- 
ly couimcBced  was  an  action  at  law,  and  the 
court  had  not  power  to  penult  the  complaint 
to  be  so  amended  as  to  state  a  cause  of  suit 
In  equity,  was  overruled,  and  the  defendant 
Jeter  answered.  In  his  answer  he  avers  that 
tlie  milliug  t^'ompany  bad  repaid  plaintiff 
9257.58  on  tlie  amount  paid  by  him  to  satisfy 
the  note.  In  addition  to  the  sums  alleged  in 
the  second  amended  complaint;  and  prayed 
that  if  the  plaintiff  be  permitted  to  recover 
at  all  he  recover  from  blm  only  one-fourth  of 
the  sum  of  $500.  with  interest  at  6  per  cent 
since  July  1,  IflOL  A  reply  was  filed,  ad- 
mitting the  payments  as  alleged  in  the  an- 
swer, averring  that  at  the  time  plaintiff  paid 
and  discharged  Uie  note  the  legal  rate  of  in- 
terest was  8  per  cent  per  annum,  and  at  such 
rate  there  was  due  htm  on  July  1,  liX>l,  $510,- 
25,  after  deducting  all  payments  made  there- 
on, and  praying  Judgment  against  Jeter  for 
one-third  of  such  amount,  with  interest  at  8 
per  cent,  per  annum  from  such  date.  Hlbbs 
made  default,  and  upon  the  pleadings  the 
conrt  rendered  Judgment  in  favor  of  the 
plaintiff  against  Hibbs  and  Jeter  for  $216.43 
each,  being  one-third  of  the  amount  paid  by 
plaintiff  In  satisfaction  of  their  Joint  note, 
after  deducting  the  payments  made  thereon, 
including  interest  at  8  per  cent  per  annum. 
From  this  Judgment  the  defendants  appeal. 
contending  (1)  that  the  original  complaint 
was  so  Iacl;ing  In  substance  that  it  could 
not  be  amended;  (2)  that  it  attempted  to 
state  a  cause  of  action  at  law,  while  the 
amended  complaint  endeavors  to  allege  facts 
requiring  the  interposition  of  a  court  of 
equity:  and  <3)  that  the  Judgment  is  for  a 
larger  sum  than  plaintiff  was  entitled  to  re- 
cover In  any  event. 

8.  B.  Huston,  for  appellants.  J.  C.  Slore- 
land,  for  respondent. 

BEAN,  J.  (after  stating  the  facts).  Be- 
fore there  can  be  an  amended  pleading  there 
must  of  course,  be  something  to  amend, 
otherwise  the  pleading  when  filed  will  be 
an  original  and  not  an  amended  one;   but. 


in  our  opinion  there  was  sufficient  in  the 
original  complaint  to  Justifjf  the  court  in  per- 
mitting an  amendment.  It  contained  the 
title  of  the  court  and  the  names  of  the  par- 
ties, alleged  the  making  of  the  Joint  and  sev- 
eral promissory  note  by  the  plaintiff  nud  tlie 
two  defendants  auj  Rogers^  the  payment 
thereof  by  the  plaintiff,  the  fact  that  no  part 
of  the  money  so  paid  by  him  had  been  re- 
turned except  certain  sums,  the  death  of 
Ropers,  and  the  liability  of  each  of  the  de- 
fendants to  the  plaintiff  for  an  undivided 
one-third  the  amount  paid  by  him,  and  pray- 
ed Judgment  against  them  for  such  amount. 
It  is  admitted  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  at  law  or  a  suit  in  equity  by  one 
surety  against  another  for  contribution,  be- 
cause it  did  not  allege  the  name  of  the  party 
for  whose  benefit  the  note  was  made,  or  that 
plaintiff  and  defendants  were  sureties  there- 
on; but  it  manifestly  attempted  to  state  such 
a  cause,  and,  however  Imperfect  it  may  have 
been,  it  was  sufficient  to  Justify  the  trial 
court,  in  the  exercise  of  a  sound  discretion, 
in  permitting  an  amendment,  under  the  lib- 
eral rules  which  prevail  In  this  state.  York 
V.  Xnsli,  42  Or.  321,  71  Pac.  59. 

It  is  Insisted  that  the  second  amended 
complaint  states  or  attempts  to  state  facts 
requiring  the  interposition  of  a  court  of  eq- 
uity, while  the  original  complaint  was  an 
action  at  law,  and  that  the  court  erred  in 
I)ermittlng  an  amendment  which  changed  or 
attempted  to  change  the  proceeding  from  an 
action  at  law  to  a  suit  in  equity.  Conced- 
ing, for  the  purposes  of  this  case  only,  that 
xmder  our  system  litigants  are  compelled  at 
their  peril  properly  to  designate  or  entitle 
proceedings  commenced  by  them— that  Is, 
whether  at  law  or  in  equity— and  that  one 
who  files  a  complaint  at  law,  and  finds  he 
is  mistaken  in  the  forum  having  JurUdlc- 
tlon  to  grant  the  relief  to  which  he  Is  enti- 
tled under  the  facts  stated,  cannot  amend  so 
as  to  change  the  Jurisdiction  to  the  equity 
side  of  the  court,  we  yet  do  not  tlilnlw  the 
doctrine  applicable  here.  Although  tlie  orig- 
inal proceeding  in  question  was  designated 
and  conducted  throughout  as  an  action  at 
law,  the  nature  of  the  relief  sought  and  the 
facts  alleged,  or  attempted  to  be  alleged,  en- 
title the  plaintiff  to  relief  in  equity  only. 
Where  one  surety  is  compelled,  on  account 
of  the  neglect  or  failure  of  the  principal, 
to  pay  or  discharge  a  common  debt,  he  has 
a  right  to  contribution  from  his  co-sureties, 
which  he  may  enforce  either  at  law  or  in 
equity.  At  law,  however,  he  must  bring  an 
action  against  each  surety  separately  for 
his  aliquot  imrt,  which  is  all  that  can  be  re- 
covered, even  when  one  or  more  of  the  sure- 
ties are  insolvent  In  the  latter  case  the 
proceeiling  must  be  in  equity  against  all  the 
co-sureties,  and,  upon  proof  of  the  insolvency 
of  one  or  more,  the  payment  of  the  amount 
will  be  distributed  among  the  solvent  par- 
ties in  due  proportion.    Fischer  t.  Ualther, 
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32  Or.  161,  51  Pac.  736;  Easterly  v.  Barber, 
66  N.  Y.  433.  When,  therefore,  the  plahitlff 
commenced  a  proceeding  for  contribution 
Jointly  against  two  of  his  three  co-sureties. 
It  -was  necessarily  In  equity,  whatever  name 
his  counsel  may  have  been  pleased  to  give 
it  Its  nature  and  character,  from  a  legal 
point  of  view,  are  to  be  determined  from 
the  facts  as  pleaded,  or  attempted  to  be 
pleaded,  and  the  relief  sought,  and  not  from 
what  it  may  be  called.  The  complaint  did 
not  change  the  proceeding  from  equity  to 
law  by  simply  calling  or  designating  It  as 
"an  action,"  when,  under  the  facts,  relief 
could  be  granted  only  in  equity.  Thus,  in 
Beach  v.  Guaranty  Savings  &  Loan  Associa- 
tion (Or.)  76  Pac.  16,  the  plaintiff  brought 
what  he  denominated  an  "action  at  law." 
The  trial  court  held,  however,  that  upon  the 
facts  stated  It  was  a  suit  In  equity,  and 
overruled  plaintiff's  motion  for  a  jury  trial. 
The  plaintiff  declining  to  proceed  further, 
the  complaint  was  dismissed,  and  on  appeal 
the  decree  was  affirmed  on  the  ground  that 
the  proceeding  was  In  equity.  Under  our 
system,  law  and  equity  courts  are  presided 
over  by  the  same  judge,  and  It  would  be 
sacrlflcing  justice  to  the  merest  technicality 
to  hold  that  a  plaintiff  was  not  entitled  to 
invoke  the  jurisdiction  of  the  tribunal  com- 
petent to  grant  him  relief  because  he  had 
mistakenly  designated  his  proceeding  In  the 
other  forum.  \Ve  are  therefore  all  agreed 
that  the  amendment  allowed  In  this  case 
did  not  in  fact  change  an  action  at  law  to 
a  suit  in  equity. 

It  is  claimed  that  the  amended  complaint 
as  filed  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit,  because  the  Gaston 
Co-operative  ^lilllng  Company  and  the  per- 
sonal representatives  of  Rogers  are  not  par- 
ties. No  such  objection  was  made  In  the 
court  below,  and  It  Is  therefore  waived. 
B.  &  C.  Comp.  §8  68,  71;  State  v.  Sletschan, 
32  Or.  372,  46  Pac.  791,  53  Pac.  1071,  41  L. 
R.  A.  6f»2. 

In  giving  judgment,  the  court  computed 
interest  on  the  amount  paid  by  the  plaintiff 
to  satisfy  and  discharge  the  promissory  note 
to  the  Bank  of  Forest  Grove  at  the  rate  of 
8  per  cent,  per  annum  to  the  date  of  the  de- 
cree. This  was  error.  The  interest  should 
have  been  computed  at  8  per  cent,  until 
the  time  the  rate  was  changed  In  October, 
1898,  and  from  that  time  at  6  per  cent. 
Graham  v.  Merchant,  43  Or.  294,  72  Pac. 
1088. 

The  decree  will  be  modified  accordingly; 
neither  party  to  recover  costs  In  this  court. 


STATE  v.  BLAND. 
(Supreme  Court  of  Idaho.     May  10,  1904.) 

CBIMINAI.  LAW— COMMUNICATIONS  WITH  JURT 
—JUDGE  IN  JURY  BOOH— ACCESSORY  BEFORE 
THE  FACT— IN.STRUCTIONS— DELlVEBlNa  LET- 
TER TO  JUROR. 

1.  Where  a  judge,  after  the  jury  have  retired 
for  deliberation,  goes  to  the  jury  room  ui>on  re- 


quest of  a  juror,  and  In  the  absence  of  defend- 
ant and  bis  counsel,  and  has  a  conversation 
with  the  jury  or  a  juror  relative  to  the  case  or 
with  reference  to  their  verdict,  such  conduct  will 
constitute  error  for  which  a  new  trial  will  be 
granted. 

2.  All  communications  between  judge  and  jury 
should  take  place  in  open  court,  and  in  the  pres- 
ence of  the  parties  litigant  or  their  counsel. 

3.  An  instruction  in  the  language  of  section 
7697,  Rev.  St.  1887,  as  follows  :^\'ou  are  fur- 
ther instructed  that  the  distinction  between  an 
accessory  before  the  fact  and  a  principal,  and 
lietween  principals  in  the  first  and  second  degree, 
in  cases  of  felony,  is  abrogated ;  and  all  per- 
sons concerned  in  the  commission  of  a  felony, 
whether  they  directly  commit  the  act  constitut- 
ing the  offense,  or  aid  and  al>et  in  its  commis- 
sion, though  not  present,  shall  be  prosecuted, 
tried,  and  punished  as  principals,  and  no  other 
faCts  need  be  alleged  in  any  indictment  against 
such  an  accessory  than  are  required  in  an  indict- 
ment aj^inst  a  principal" — is  not  error. 

4.  It  is  error  to  deliver  a  sealed  letter  to  a  ju- 
ror after  the  case  has  been  submitted  to  the  jury. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shoshone 
County;   R.  T,  Morgan,  Judge. 

Joseph  L.  Bland  was  convicted  of  the  crime 
of  manslaughter,  and  from  the  judgment  and 
an  order  denying  his  motion  for  a  new  trial 
api)eals.    Reversed. 

Henry  P.  Knight  for  appellant.  John  A. 
Bagley,  Atty.  Gen.,  and  R.  N.  Dunn,  Co. 
Atty.,  for  the  State. 

AILSHIE,  J.  tn  this  case  the  defendant 
was  on  the  5th  day  of  June,  1903,  indicted 
by  the  grand  jury  of  Shoshone  county  char- 
ged with  the  murder  of  one  Emma  R.  Au- 
brey, and  the  offense  was  nlloKed  to  have 
been  committed  by  the  defendant  aiding  and 
abetting  one  Arthur  K.  Goode  in  killing  and 
murdering  the  deceased.  The  case  came 
on  regularly  for  trial  in  July  following,  and 
the  evidence,  both  for  the  state  and  the  de- 
fendant, was  submitted,  and  the  jury  were 
Instructed  by  the  court.  On  the  evening 
of  .Tuly  31,  1003,  the  Jury  were  sent  to  the 
Jury  i-oom  under  the  charge  and  control  of 
a  sworn  bailiff.  At  about  10  o'clock  the 
following  morning,  August  1st,  they  returned 
into  court  and  rendered  their  verdict  as  fol- 
lows: "We,  the  Jurj-  in  the  above-entitled 
action,  find  the  defendant,  Joseph  L.  Bland, 
guilty  of  the  crime  of  manslaughter,  with 
the  utmost  mercy  of  the  court."  The  dis- 
trict Judge  thereafter  sentenced  the  defend- 
ant to  a  term  of  10  years  in  the  State  Peni- 
tentiary. From  the  Judgment  and  the  order 
denying  defendant's  motion  for  a  new  trial 
this  appeal  has  been  prosecuted. 

Eleven  assignments  of  error  are  presented 
to  this  court  as  grounds  for  a  reversal  of 
the  Judgment  Counsel  for  the  appellant 
practically  relied  upon  the  eleventh  assign- 
ment at  the  argument  of  this  case,  and  we 
therefore  give  that  our  first  consideration. 
TTpon  the  motion  for  a  new  trial  the  de- 
fendant presented  his  own  affidavit  and  that 
of  his  attorney,  Henry  P.  Knight  setting 
forth  the  fact  among  other  things,  that, 
without  the  Icnowledge  or  consent  of  tlie 
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defendant  or  bis  counsel,  the  trial  Judge,  in 
response  to  the  request  from  a  Juror,   ap- 
peared in  the  Jury  room  at  about  the  hour 
of  i)  o'clock  on  the  morning  of  August  Ist, 
and  prior  to  the  finding  of  the  verdict,  and 
had  some  conversation  with  one  or  more  of 
the  Jurors,  "and  that  at  that  time  the  said 
judge  was  aslted  by  one  of  the  said  Jurors 
■whether  or  not  there  were  two  degrees  of 
manslaughter,  and  whether  or  not  the  said 
Jury  could  find  the  defendant  guilty  of  man- 
slaughter in  the  second  degree;    tliat  there- 
ui>on  the   said  Judge  answered  that  there 
was  no  such  thing  as  manslaughter  of  the 
second  degree,  but  that  the  Jury  could  find 
the  defendant  guilty  of  manslaughter  and 
r«>commend  him  to  the  mercy  of  the  court. 
Thnt  the  said  R.  T.  Morgan  [the  trial  Judge] 
was  further  questioned  by  one  of  the  Jurors 
as  to  whether  the  Jury  could  fix  the  penalty 
for  manslaughter,    and   that  be   answered 
that  they  could  not,  but  that  they  could  rec- 
ommend him  to  the  mercy  of  the   coort. 
That  the  said  Juror  further  asked  what  was 
the  lightest  punishment  for  manslaughter, 
and  that  he  was  answered  by  the  said  Judge 
that  the  punishment  was  imprisonment  in 
the  State  Penitentiary  for  a  period  of  not 
less  than  one  year  and  not  exceeding  ten 
years."    It  was  also  alleged  In  the  affidavits 
that  several  Jurors  had  made  substantially 
the  same  statement  as  to  what  occurred  in 
the  Jury  room,  but  that  each  of  them  refus- 
ed to  make  an  affidavit  to  that  effect  for  per- 
sonal, business,  and  social  reasons,  and  that 
neither  the  defendant  nor  his  counsel  dis- 
covered what  had  taken  place  until  after  the 
rendition  of  the  verdict.    In  reply  to  these 
two  .iffldavlts  the  trial  Judge  filed  his  own 
affidavit,  and  we  here  quote  in  full  all  ref- 
erences made  in  the  Judge's  affidavit  to  this 
particular  transaction:   "Affiant  further  says 
that  the  only  communication  between  affiant 
and  the  jury  In  said  case  was  when  a  mem- 
ber of  said  Jury  asked  affiant  if  the  crime 
of   manslaughter  was  divided  into  degrees, 
and  affiant  told  hiro  it  was  not;    and  the 
said  Juror  then  asked  affiant  if  the  Jury  could 
recommend  the  defendant  to  the  mercy  of 
the  court,  and  affiant  told  him  they  could  do 
as  they  liked  about  it."    It  stands  as  an  ad- 
mitted fact  in  this  case  that,  prior  to  the 
linding  of  the  verdict  by  the  Jury,  the  trial 
Judge.  In  the  absence  of  defendant  and  his 
counsel,  bad  some  kind  of  a   conversation 
'With  at  least  one  member  of  the  jury.    The 
appellant  contends  that  it  is  reversible  error 
for  the  trial  Judge  to  go  to  the  Jury  room 
or    to   have   any    communication    whatever 
-with  the  Jury  except  in  open  court.    In  sup- 
j»ort  of  this  position  we  are  cited  to  a  long 
nud  uniform  line  of  authorities.     Mr.  Spel- 
ling, In  his  very  recent  work  on  New  Trial 
and   Appellate  Practice,  vol.  1,   i  44.   says: 
"Communications   between  Judge   and   Jury 
are  very  jealously  scrutinized.    Any  informa- 
tion   or   suggestions   imparted  by   tlie   trial 
Judge  to  the  Jury,  otherwise  than  in  the 


manner  prescribed  by  statute,  or  through  ap- 
proved channels  and  by  established  methods, 
will  usually  be  held  ground  for  a  new  trial, 
without  regard  to  circumstances  or  motives, 
unless  the  absence  of  prejudice  be  obvions." 
Blashfleld,  in  his  Instructions  to  Juries,  vol. 
1,  i  179,  collects  the  authorities  on  the  sub- 
ject, and  says:  "After  the  jury  have  re- 
tired, the  Judge  should  not  go  to  the  Jury 
room  to  commimlcate  with  the  Jury,  nor 
should  he  send  additional  Instructions  by 
the  hands  of  an  officer;  all  communications 
should  be  made  in  open  court.  •  •  • 
The  Judge  has  no  more  right  in  the  Jury 
room  while  the  jury  are  deliberating  than 
any  other  person,  even  though  he  holds  no 
commimication  with  them,  and.  If  he  does 
so,  the  honesty  of  his  intentions  In  no  way 
lessens  the  impropriety  of  such  action." 
Among  the  strongest  cases  supporting  the 
position  taken  by  appellant  is  that  of  State 
V.  Wroth,  15  Wash.  621,  47  Pac.  106,  where 
Justice  Gordon,  speaking  for  the  court,  said: 
"In  the  discharge  of  his  official  duty,  the 
place  for  the  Judge  is  on  the  bench.  As  to 
him  the  law  has  closed  the  portals  of  the 
Jury  room,  and  he  may  not  enter.  The  ap- 
pellant was  not  obliged  to  follow  the  Judge 
to  the  jury  room  in  order  to  protect  his 
legal  rights,  or  to  see  that  the  Jury  was  not 
Influenced  by  the  presence  of  the  judge;  and 
the  state  cannot  be  permitted  to  show  what 
occurred  between  the  judge  and  the  Jxiry 
at  a  place  where  the  Judge  had  no  right  to 
be,  and  In  regard  to  which  no  official  record 
could  be  made."  One  of  the  early  cases  in 
this  country  laying  down  this  rule  In  em- 
phatic language  is  that  of  Sargent  v.  Rolierts, 
1  Pick.  337,  11  Am.  Dec.  185,  where  It  was 
observed:  "The  public  interest  requires  that 
litigating  parties  should  have  nothing  to 
complain  of  or  suspect  in  the  administra- 
tion of  Justice,  and  the  convenience  of  Ju- 
rors is  of  small  consideration  compared  with 
this  great  object.  •  *  •  It  is  better  that 
everybody  should  suffer  inconvenience  than 
that  a  practice  should  be  continued  which 
is  capable  of  abuse,  or,  at  least,  of  being  the 
ground  of  uneasiness  and  Jealousy."  The 
doctrine  is  announced  to  the  same  effect  in 
Read  v.  Cambridge,  124  Mass.  567,  26  Am. 
Rep.  690;  Taylor  v.  Betsford,  13  Johns.  487; 
C.  &  A.  R.  R.  Co.  V.  Bobbins.  159  111.  598. 
43  N.  B.  332;  Johnson  v.  The  State,  100  Ala. 
55,  14  South.  627;  Watertown  Bank  &  Loan 
Co.  V.  Mix,  51  N.  Y.  558;  Galloway  y.  Cor- 
bltt,  52  Mich.  400,  18  N.  W.  218. 

Our  attention  has  been  called  by  the  At- 
torney General  to  Goldsmith  v.  Solomons,  2 
Strobh.  290,  where  the  Supreme  Court  of 
South  Carolina,  in  an  early  opinion,  held 
that  there  was  no  error  In  the  trial  Judge 
having  a  private  communication  with  the 
Jury.  The  same  rule  seems  to  prevail  In 
New  Hampshire.  Allen  v.  Aldrich,  29  N.  H. 
63.  It  may  be  safely  said  that  the  South 
Carolina  court  has  gone  to  the  extreme  limit 
in  holding  that  there  is  no  error  In  the  trial 
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Judge  holding  private  communications  witli 
the  jury,  while  the  Washington  court  has 
gone  to  the  other  extreme  in  holding  that 
any  communications  whaterer,  or  even  an 
appearance  by  the  judge  In  the  jury  room, 
is  reversible  error. 

Our  special  attention  has  been  called  to 
the  case  of  State  v.  Borchert  (Kan.)  74  Pac. 
1108,  wherein  the  Supreme  Court  of  Kansas, 
in  January  of  this  year,  held  that  a  written 
communication  which  passed  between  the 
judge  and  jury  after  they  had  retired  to  the 
juiy  room  was  not  such  error  as  would  jus- 
tify a  reversal  of  the  judgment.  That  court 
seems  to  have  taken  a  middle  ground  be- 
tween the  two  extremes  as  presented  by  the 
foregoing  authorities,  and  held  that  since 
they  bad  before  them  the  document  Itself, 
which  showed  upon  its  face  everything  that 
transpired  between  the  judge  and  jury,  and 
since  that  communication  contained  notliing 
which  could  have  possibly  prejudiced  the 
rights  of  the  defendant,  the  court  would 
therefore  not  be  justified  in  interfering  with 
the  judgment.  This  is  substantially  what 
was  said  by  the  Supreme  Court  of  Massa- 
chusetts in  Mosely  v.  Washburn,  165  Mass. 
417,  43  N.  E.  182,  to  which  our  attention  is 
called  by  the  Attorney  General. 

Mr.  Hayne,  in  his  work  on  New  Trial  and 
Appeal,  vol.  1,  §  36,  after  reviewing  the  au- 
thorities on  tills  question,  lays  down  what  he 
conceives  to  be  the  better  rule:  "That, 
where  the  losing  party  shows  that  some  im*!- 
vate  communication  was  made  by  the  judge 
to  the  juiy.  It  devolves  upon  the  successful 
party  to  show  what  the  communication  was, 
and  that  unless  he  does  this  the  verdict  must 
be  set  aside;  that  where  it  clearly  appears 
what  the  communication  was,  then,  if  it  be 
of  such  a  character  that  it  may  have  affected 
the  jury,  the  verdict  must  be  set  aside;  but 
that,  if  the  court  can  see  from  the  record  that 
It  could  not  have  had  any  effect,  the  verdict 
should  stand." 

After  a  careful  review  of  the  authorities 
we  are  satisfied  that  upon  the  record  before 
us  this  case  must  be  reversed  on  account  of 
the  communication  having  taken  place  be- 
tween the  trial  judge  and  one  or  more  ju- 
rors in  the  absence  of  the  defendant  and 
his  counsel.  While  we  are  not  willing  to 
say  at  this  time  that  any  and  all  commu- 
nications which  might  possibly  take  place 
between  a  trial  judge  and  jury,  in  the  ab- 
sence of  the  defendant,  should  work  a  re- 
versal of  the  judgment,  still  we  are  strong- 
ly persuaded  that  such  communications 
should  never  take  place,  and  that  the  inter- 
ests of  justice,  and  the  confidence  of  the  pub- 
lic and  parties  litigant  in  legal  proceedings, 
and  the  preservation  of  the  recognized  and 
established  rules  of  practice  and  procedure 
demand  that  all  communications  t>etween 
judge  and  jury  take  place  in  open  court.  The 
judge  of  the  court  is  a  judge  everywhere, 
whether  upon  the  street,  in  the  jury  room,  or 
In  open  court,  but  he  is  not  a  court  except 


in  tlie  court  room,  and  we  know  of  no  more 
reason  why  lie  should  be  permitted  in  the 
jury  room  than  any  ofilcer  of  the  court  or 
other  person.  The  oath  taken  by  the  officer 
who  has  the  jury  in  charge  makes  no  exer- 
tion for  any  one  (section  7887,  Rev.  St.  1887), 
and  the  only  place  it  contemplates  the  judge 
seeing  or  communicating  with  the  jury  is 
when  the  ofiicer  has  "returned  them  Into 
court."  The  danger  of  such  a  practice  Is  il- 
lustrated by  this  case.  The  only  way  In 
which  a  record  can  be  made  as  to  what  oc- 
curred between  the  judge  and  jury  in  such 
case  Is  by  affidavit;  but  here  it  transpires 
tliat  the  judge  of  the  court  must  actually 
make  affidavits  In  bis  own  court  to  show 
what  has  taken  place  between  himself  and 
the  jury,  while  In  fact  he  is  provided  with 
an  official  stenographic  reporter  whose  duty 
it  is  to  make  a  record  of  all  the  proceedings. 
But  the  stenographer  makes  bis  records  In 
the  court  room,  and  cannot  be  in  the  jury 
room,  hence  this  unsatisfactory  way  of  mak- 
ing a  record  of  what  actually  occurred.  Sec- 
tion 7SW8  of  the  Revised  Statutes  of  1887 
was  undoubtedly  enacted  for  the  purpose  of 
meeting  the  requirements  of  just  such  emer- 
gencies as  arose  In  this  case.  It  is  there 
provided  that,  in  case  of  any  disagi-eement 
among  the  jury  after  they  have  retired  for 
deliberatlMi,  they  shall  be  returned  Into 
court,  and  that,  "upon  being  brought  Into 
court,  the  information  required  must  be  giv- 
en in  the  presence  of,  or  after  notice  to,  the 
district  attorney,  and  the  defendant  or  his 
counsel,  or  after  they  have  been  called." 
The  Legislature  has  therefore  provided  a 
place  and  the  manner  for  the  exchange  of 
communications  between  the  court  and  jury 
after  the  case  has  been  submitted  to  the  jury. 
It  Is  fair  to  observe  that  these  incidents  and 
communications  generally  arise  out  of  a  de- 
sire on  the  part  of  the  trial  judge  to  facili- 
tate and  expedite  the  trial  of  cases  pending 
before  him,  without  any  purpose  or  inten- 
tion of  unfairness  In  the  least;  but,  when 
the  issue  arises  as  to  the  legal  right  and  pro- 
priety of  so  doing,  it  should  be  squarely 
met  and  disposed  of  on  its  legal  merit  alone. 
It  is  too  often  that  refuge  from  the  results 
of  positive  violation  of  statutory  provisions 
and  settled  rules  of  practice  is  taken  be- 
hind the  much-abused  excuse  that  the  error 
was  not  prejudicial  to  any  substantial  right 
of  the  defeated  party.  That  rule  is  often 
eminently  just  and  salutary,  but  should  not 
be  carried  to  the  extent  of  holding  that,  no 
matter  how  a  conviction  was  secured,  it  will 
not  be  reversed  where  It  really  appears  that 
the  defendant  ought  to  have  been  convicted. 
This  kind  of  doctrine  was  the  father  of 
lynch  law,  and  is  the  only  argument  for  mob 
violence.  According  to  this  doctrine,  if  a 
man  deserved  to  be  hung.  It  would  make  no 
difference  whether  It  be  done  by  due  course 
of  law  or  in  violation  of  law.  The  law  has 
its  best  observance  and  commands  the  high- 
est respect  where  its  sanctity  and  inviola- 
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bUlty  In  all  Its  prorisloni  la  uniformly  rec- 
ognized and  enforced  by  tlie  courts.  The 
Interest  of  the  people  at  large  in  maintain- 
ing its  administration  above  reproach  must 
always  e<]ual  if  not  exceed  the  private  or 
personal  Interest  of  any  litigant  Ellerbee 
V.  State  (Miss.)  22  South.  950,  41  L.  R.  A. 
569. 

Tlie  api>ellant  complains  of  the  refusal  of 
the  court  to  give  a  numl)er  of  Instructions 
requested  on  the  part  of  the  defendant,  and 
also  urges  as  error  tlie  giving  of  certain  In- 
structions requested  by  the  state;  but  since 
the  evidence  given  upon  the  trial  has  not 
been  brought  to  this  court  upon  appeal,  and 
we  are  not  informed  as  to  the  nature  or 
character  of  the  evidence  given  on  the  part 
of  the  state,  nor  of  the  defense  made  by  the 
defendant,  this  court  cannot  pass  upon  all 
these  assignments.  Under  the  state  of  the 
record  here,  we  can  only  pass  upon  the  rul- 
ing of  the  court  In  giving  one  instruction 
asked  by  the  state.  The  defendant  com- 
plains of  the  giving  by  the  court  of  instruc- 
tion No.  10  requested  by  the  state.  That  in- 
struction is  as  follows:  "You  are  further  In- 
structed that  the  distinction  between  an  ac- 
cessory before  the  fact  and  a  principal,  and 
between  principals  In  the  flrst  and  second 
degree,  in  cases  of  felony,  is  abrogated;  and 
all  persons  concerned  in  the  commission  of 
felony,  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  In 
Its  commission,  though  not  present,  shall  be 
prosecuted,  tried,  and  punished  as  principals; 
and  no  other  facts  need  be  alleged  in  any  in- 
dictment against  such  an  accessory  than  are 
required  in  an  indictment  against  a  princi- 
pal." This  Instruction  is  In  the  identical 
language  of  section  7697  of  the  Revised  Stat- 
utes of  1887,  and  certainly  could  in  no  wise 
injure  or  prejudice  the  defendant.  We  fail 
to  see,  however,  the  necessity  for  the  giving 
of  such  an  instruction,  since  that  statute  is 
made  rather  for  the  direction  of  the  court  in 
the  consideration  of  pleadings  than  for  the 
instruction  of  the  Jury  upon  issues  of  fact. 
As  before  observed,  we  express  no  opinion 
as  to  whether  the  other  requests  and  in- 
structions given  were  correct  or  incorrect  in 
this  particular  case,  for  the  reason  that  we 
are  not  informed  as  to  the  nature  or  char- 
acter of  the  evidence  submitted  in  the  case, 
and,  standing  as  abstract  principles  of  law, 
we  cannot  say  the  rulingrs  of  the  court  there- 
on were  error  upon  any  and  every  possible 
theory  of  the  case. 

Api)ellant  also  complains  of  the  action  of 
the  court  in  delivering  to  the  juror  Xelson  C. 
Braham  a  letter  after  the  final  submission 
of  the  case  to  the  jury  and  prior  to  tlieir  find- 
ing a  verdict.  It  appears  from  the  respective 
affidavits  filed  on  motion  for  a  new  trial  that 
after  the  case  had  been  closed,  and  before 
the  Jury  retired,  a  sealed  letter  was  brought 
Into  the  courtroom  addressed  to  the  juror 
Braham,  and  that  the  judge  showed  the 
letter  to  the  Juror,  and  after  an  examination 


of  the  address  the  juror  said  that  be  be- 
lieved It  to  be  from  his  mother-in-law  con- 
cerning his  wife's  sickness,  and  the  Judge 
thereupon  delivered  the  letter  to  the  Juror. 
It  is  claimed  by  the  affidavits  on  the  part  of 
the  state  that  one  of  the  attorneys  for  the 
defendant  consented  to  the  delivery  of  this 
letter,  but  that  Is  disputed  by  the  defend- 
ant and  his  attorneys.  It  appears,  however, 
that  the  contents  of  this  letter  was  never  re- 
vealed to  either  the  judge  or  the  attorneys 
for  either  side,  and  it  Is  not  shown  by  the 
record  here  what  that  letter  really  did  contain. 
This  kind  of  practice  should  never  be  permit- 
ted. The  letter  delivered  to  the  Juror  may 
liave  been,  and  perhaps  was,  In  good  faith 
and  concerning  the  juror's  private  and  fam- 
ily affairs,  but  it  might  be  equally  true  that 
it  was  concerning  this  case  alone.  Such  a 
practice  opens  too  wide  a  door  for  unfair 
methods,  and  is  too  liable  to  create  in  the 
minds  of  the  parties  to  the  action  a  feeling 
of  uneasiness  and  suspicion  which  can  easily 
be  avoided.  If  a  Juror  to  whom  such  com- 
munication Is  directed  la  not  willing  for  the 
trial  Judge  in  open  court  to  open  and  read 
such  letter  and  submit  it  to  the  attorneys  for 
the  respective  parties  before  delivering  to 
the  juror,  then  it  should  not  be  delivered  un- 
til the  jury  is  discharged.  Where  such  com- 
munications are  permitted  without  the  liti- 
gants knowing  the  contents,  it  Is  but  nat- 
ural for  the  defeated  party  to  feel  or  sus- 
pect that  the  letter  contained  something 
which  has  prejudiced  his  rights.  State  v. 
McCormlck  (Wash.)  54  Pac.  704. 

The  judgment  is  reversed,  a  new  trial  or- 
dered, and  the  cause  remanded. 

SULLIVAN,   C.  J.,   and  STOCKSLAGER, 
J.,  concur. 


MILLS  et  al.  v.  SMILET. 
(Supreme  Court  of  Idaho.     Dec.  21^  1903.) 

APPEAI^-DISMISSAL— WRIT  OF  ASSISTANCE- 
MOTION  TO  SET  ASIDE— NOTICE  OF  APPEAL- 
SUMMONS— SERVICE  BY  PUBLICATION— AFFI- 
DAVIT. 

1.  When  writ  of  assistance  is  granted  and  is- 
sued, one  who  was  not  a  party  to  the  action  at 
the  time  of  such  issue  may  move  to  set  the  order 
aside  and  appeal  from  an  order  denying  the 
motion. 

2.  When  it  appears  from  the  record  that  the 
movine  party  has  not  placed  bis  deed  upon  rec- 
ord he  is  not  a  necessary  party  to  the  action 
under  the  provisions  of  section  4520  of  the  Re- 
vised Statutes  of  Idaho  of  1887,  and  his  motion 
to  set  aside  order  (cranting  writ  will  be  denied. 

On  Rehearing. 

3.  Where  a  judgment  and  decree  of  foreclosure 
has  been  entered,  and  a  sale  thereunder  has 
been  made,  to  a  person  not  a  party  to  the  ac- 
tion, in  satisfaction  of  such  judgment,  and  a 
writ  of  assistance  has  been  issued  against  a 
jiersoD  not  a  party  to  the  forerlosure  suit,  it  is 
not  necessary  that  a  notice  of  appeal  from  the 
order  granting  such  writ  be  served  on  all  the 
parties  to  the  foreclosure  action. 

4.  An  affidavit   for  publication  of  summons, 

f  4.  See  Process,  voL  40,  Cent  Dig.  |  lit. 
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which  states  "that  due  and  diliKPnt  search  has 
been  made  for  the  defendants,  and  that  said  de- 
fendants cannot  be  found  within  the  state  of 
Idaho,"  without  statin);  the  facts  whicli  consti- 
tute such  "due  and  diligent  search."  is  insuffi- 
cient to  authorize  the  making  an  order  for  pub- 
lication, and  an  order  and  publication  made 
thereon  are  without  jurisdiction  and  void. 

•5.  .\n  affidavit  in  such  case  should  show 
whether  the  defendant  is  a  resident  or  nonresi- 
dent of  the  state,  and  his  last  known  place  of 
residence,  or,  if  unknown,  such  fact  should  ap- 
pear. 

6.  In  case  of  service  by  publication  upon  a 
nonresident  or  absent  defendant,  where  his  place 
of  residence  is  known,  the  order  must  direct  a 
copy  of  the  summons  and  complaint  to  be  mailed 
to  such  defendant  at  bis  place  of  residence. 

7.  The  return  of  an  officer  showing  that  be 
could  not  find  a  defendant  in  his  county  seven 
months  prior  to  the  application  for  the  order  of 
publication  is  not  evidence  of  the  absence  of  the 
defendant  at  the  time  of  such  application,  and 
cannot  be  properly  considered  in  making  the 
order. 

8.  In  order  to  acquire  jurisdiction  by  publi- 
cation of  summons,  all  the  statutory  require- 
ments authorizing  such  service  must  receive  a 
substantial  compliance. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Latah  County; 
E.  C.  Steele,  Judge. 

Action  by  A.  L.  Mills  and  George  Thorp 
against  J.  L.  Smiley.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Reversed. 

A.  J.  Green  and  S.  S.  Denning,  for  appel- 
lant.   Forney  &  Moore,  for  respondents. 

STOCKSLAGER,  J.  In  the  year  1901, 
one  Pauline  B.  Maupin  was  the  owner  in 
fee  simple  of  W.  %  of  8.  E.  Vi  and  N.  B.  % 
of  S.  E.  %,  sectiou  23,  township  30  N.,  R.  5 
W.  B.  M.  On  July  6,  1801,  she  gave  to 
Thomas  L.  Krntz  a  mortgage  on  said  laud 
to  secure  a  promissory  note  for  the  sum  of 
?175,  with  10  Interest  coupon  notes  attach- 
ed, the  note  by  Its  terms  becoming  due  July 
C,  1800,  and  provided  for  Interest  at  the  rate 
of  7  per  cent,  per  annum  until  maturity,  and 
12  per  cent,  until  paid.  The  Interest  coupon 
notes  were  given  for  the  Interest  on  the  $iir> 
note,  and  were  by  their  terms  due  semi- 
annually, and  If  not  paid  when  due  to  bear 
Interest  at  the  rate  of  12  per  cent,  per  an- 
num. On  said  July  6,  1801,  she  also  gave 
to  C.  A.  Leighton  a  mortgage  on  the  same 
land  to  secure  a  note  for  $20.50,  in  10  equal 
Installments,  to  become  due  on  each  six 
months  until  they  were  all  paid.  On  the 
23d  day  of  September,  1805,  said  Krutz  as- 
signed to  A.  L.  Mills  (plaintiff  herein)  the 
note  for  ?175,  with  the  mortgage  securing 
the  same.  On  the  27th  day  of  September, 
1805,  said  leighton  assigned  the  note  for 
$20.50,  together  with  bis  mortgage  securing 
the  same,  to  said  Mills,  the  plaintiff.  After 
mortgaging  said  land,  said  Pauline  E.  Mau- 
pin conveyed  the  land  to  one  Thomas  Chil- 
ders,  and  said  Childers  conveyetl  to  Thomas 
E.  Morgan  and  Rachael,  his  wife,  who  on 
the  2d  day  of  February,  180-1,  conveyed  by 
warranty  deed  said  land  to  J.  L.  Smiley, 
appellant.    Said  Smiley  took  possession  of 


the  land  February  2,  1894,  and  continued 
to  live  thereupon  until  May  20,  1903,  when 
he  was  ejected  by  the  sheriff  under  a  writ 
of  assistance.  The  land  v/as  assessed  to 
Smiley,  and  he  paid  the  taxes  thereon  for 
the  years  1807,  1808,  1609,  1900,  1901,  and 
1002.  On  the  24th  day  of  September,  IWMi, 
plaintiff  Mills  filed  his  complaint  in  the  dis- 
trict court  of  the  Second  Judicial  District 
for  Latah  county,  attempting  to  foreclose 
the  mortgage  given  by  Pauline  B.  Maupin 
to  Thomas  L.  Krutz,  also  to  foreclose  the 
mortgage  given  by  Pauline  B.  Maupin  to  C. 
A.  I^igbton,  and  in  said  action  made  the 
following  persons  defendants:  Pauline  E 
Maupin,  a  widow,  Samuel  Geer,  Thomas  M. 
Morgan,  Rachael  Morgan,  his  wife,  M.  J. 
Shields  Company,  a  corporation.  C.  F. 
Adams,  and  Security  Savings  &  Trust  Com- 
pany of  Portland,  Or.,  a  corporation.  Sep- 
tember 24th  a  summons  was  Issued  against 
all  of  said  parties.  October  16,  181HJ.  the 
sheriff  of  Latah  county  made  return  on  said 
summons,  not  finding  within  the  state  Pau- 
line E.  Maupin,  Thomas  M.  Morgan  and 
Rachael  Morgan  and  others  of  the  defendants. 
May  17,  1897,  an  atUdavit  for  publication  of 
summons  was  made  by  Eidwiu  T.  Coman, 
one  of  the  attorneys  for  the  plaintiff,  and  on 
the  same  day  the  court  made  the  order  for 
such  publication.  December  7th  proof  of 
such  publication  was  made,  and  on  the  aame 
day  default  was  taken  against  the  defend- 
ants not  found,  as  shown  by  the  summons  re- 
turned by  the  sheriff,  and  decree  of  foreclo- 
sure and  sale  was  entered  against  the  de- 
fendant Pauline  E.  Maupin,  and  against 
said  land,  and  order  of  sale  placed  in  the 
hands  of  the  sheriff  of  said  county  for  the 
sale  of  said  land,  which  was  returned  and 
filed  without  any  action  shown  by  the  re- 
turn on  the  13th  day  of  January,  1808.  De- 
cember 7th  plaintiff's  attoniey  moved  to  va- 
cate the  decree  of  foreclosure  and  sale  here- 
tofore entered,  and  January  13,  18418,  the 
court  granted  the  motion  and  made  the  or- 
der. On  the  19th  day  of  May,  1002,  the 
court  made  its  findings,  conclusions,  and  de- 
cree of  foreclosure  and  sale.  August  2d  the 
findings,  conclusions,  and  decree  were  filed 
for  record.  August  4th  the  court  ordered 
the  sale  of  said  land  by  the  sheriff,  and  on 
the  loth  day  of  August  said  sheriff  gave  no- 
tice of  such  sale.  September  22d  following, 
said  sheriff  made  his  return  and  reiwrt  of 
said  sale.  May  12,  1903,  a  petition  for  writ 
of  assistance  was  filed  in  said  cause,  and  on 
the  same  day  the  court  granted  said  writ. 
May  14th  thereafter,  A.  .L  Green,  attorney 
for  J.  L.  Smiley,  gave  notice  of  motion,  and 
also  filed  a  motion  to  set  aside  the  said  writ 
of  assistance.  May  15,  1903,  said  Green,  as 
attorney  for  Smiley,  made  and  filed  an  af- 
fidavit on  behalf  of  Smiley,  settl'ig  forth 
the  claim  of  Smiley  to  said  land.  Counter 
aflidavita  denying  said  claim  were  not  filed, 
and  on  the  same  day  the  motion  to  set  aside 
tlie  writ  of  assistance  came  up  for  hearing 
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before  the  court,  and  after  arguiueut  tbe 
luotion  -was  denied.  May  2Utb  the  Rlieriff 
executed  the  -writ  by  ejecting  said  Suilley 
from  the  said  land  and  premises.  The  deed 
from  tbe  Morgans  to  ai>i>cliaut  Smiley  was 
uot  placed  on  record  until  tbe  13th  day  of 
May,  1003,  more  than  nine  years  after  its  ex- 
ecution. At  tbe  fcule  of  the  property  under 
tbe  foreclosure  proeeediugs,  Geo.  Thorp  was 
the  purchaser,  and  after  tbe  time  for  re- 
demption bad  elapsed  be  received  bis  deed. 
These  facts  are  obtained  from  the  record, 
and  from  tbe  statement  of  counsel  for  ap- 
ptillant  and  respondent. 

October  G,  11)03,  respondent  Geo.  Thorp, 
through  his  counsel,  appearing  specially,  filed 
the  following  motion:  "Now  comes  Geo.  | 
Thorp,  respondent  in  the  above-entitled  ac- 
tion, and  appearing  specially  for  the  pur- 
pose of  tbe  motion  and  none  other,  moves 
this  honorable  court  to  dismiss  the  appeal  in 
tbe  above-entitled  cause,  and  for  such  other 
and  further  order  as  may  be  Just  in  tbe 
premises.  This  motion  is  based  upon  tbe 
ground  that  tbe  order  from  which  said  ap- 
I>eal  is  prosecuted  is  uot  an  appealable  or- 
der, and,  secondly,  that  tbe  court  has  no  ju- 
risdiction to  bear  and  determine  said  ap- 
peal. Said  motion  will  be  based  on  the  rec- 
ords, papers,  and  flies  In  the  above-entitled 
cause."  In  support  of  this  motion  counsel 
for  respondent  cites:  California  K.  R.  Ck>. 
V.  S.  P.  K.  R.  Co.,  reported  In  (55  Cal.  205,  4 
Pac.  18.  The  entire  opinion  is  short.  It 
says:  "This  is  an  appeal  from  an  order 
denying  a  motion  made  by  tbe  defendant  to 
set  aside  the  final  order  of  condemnation 
made  in  certain  condemnation  proceedings. 
Tbe  order  denying  tbe  motion  is  not  appeal- 
able. It  was,  as  said  in  Henley  v.  Hast- 
ings, 3  Cal.  342,  the  mere  negative  action 
of  tbe  court  declining  to  disturb  its  first  de- 
cision. It  is  that  decision  wbicb  is  tbe  prop- 
er subject  of  complaint,  and  the  refusal  to 
alter  it  any  number  of  times  would  not  malie 
it  less  so."  In  Davis  v.  Donner  et  al.,  82 
Cal.  35,  22  Pac.  879,  the  syllabus  says:  "An 
order  granting  a  writ  of  assistance  is  ap- 
pealable as  being  an  order  made  after  final 
Judgment,  but  a  refusal  to  grant  a  motion  of 
a  party  to  the  action  to  set  aside  such  order 
is  not  appealable,  and  an  appeal  therefrom 
will  be  dismissed.  Tbe  mere  negative  ac- 
tion of  a  court  declining  to  disturb  Its  final 
decision  is  not  reversible."  This  syllabus  is 
fully  carried  out  by  tbe  opinion.  Counsel 
for  appellant,  in  opposition  to  this  motion, 
call  our  attention  to  People  v.  Grant  et  al., 
4.5  Cal.  97.  We  quote  from  tbe  syllabus: 
"One  who  is  not  a  party  to  tbe  record  can- 
not appeal  from  an  order  granting  a  writ  of 
assistance.  Such  person  must  move  to  va- 
cate tbe  order  granting  the  writ,  and  in  that 
way  place  himself  on  the  record,  and  then, 
if  tbe  motion  is  denied,  appeal  from  tbe  or- 
der denying  his  motion,  or,  if  the  writ  is 
executed,  move  to  be  restored  to  the  posses- 
sion, and,  if  tbe  motion  is  denied,  take  his 
76  P.-50 


appeal."  In  tbe  case  of  the  Mayor  and  Com- 
mon Council  of  the  City  of  San  Jose  v.  Rob- 
ert Fulton  et  al.,  45  Cal.  310,  the  syllabus 
says:  "When  application  is  made  for  a  writ 
of  assistance  under  a  sheriff's  sale  enforcing 
tbe  lien  of  a  tax,  notice  should  be  Riven  to 
the  defendant,  and  also  to  the  teire-tenant, 
if  there  be  one,  who  will  be  disturbed  by  exe- 
cution of  tbe  writ.  An  appeal  lies  from  an 
order  refusing  to  vacate  an  order  gi-auting  a 
writ  of  assistance.  A  motion  may  be  made 
to  vacate  an  ex  parte  order  granting  a  writ 
of  assistance."  It  would  seem  from  these 
decisions  that  the  rale  In  California  Is  that, 
if  a  party  were  uot  a  party  to  tbe  suit  at  the 
time  of  the  issue  of  the  writ  of  assistance,  he 
may  come  iu  and  file  bis  motion,  as  was 
done  in  tbe  case  at  bar,  and  ask  to  have  the 
order  set  aside,  and  in  case  of  refusal  ap- 
peal from  tbe  order  denying  bis  motion.  On 
tbe  other  hand,  if  a  party  to  a  suit  at  the 
time  of  the  issue  of  tlie  writ,  be  would  be 
required  to  appeal  from  tbe  order  granting 
the  writ.  We  think  this  tbe  correct  and 
equitable  rule.  It  would  seem  harsh  to  hold 
that  one  who  has  never  been  a  party  to  the 
action  should  be  precluded  from  a  bearing 
on  a  motion  to  vacate  and  set  aside  tbe  order 
granting  the  writ.  This  is  especially  true 
when  it  is  the  only  way  In  wbicb  be  could 
reach  tbe  order  complained  of.  Tbe  motion 
to  dismiss  tbe  appeal  is  denied. 

This  brings  us  to  a  consideration  of  tbe 
motion  of  appellant  to  set  aside  tbe  writ  of 
assistance.  Tbe  motion  follows:  "Now 
comes  3.  L.  Smiley,  by  his  attorney,  A.  J. 
Green,  and  moves  tbe  court  to  set  aside  tbe 
writ  of  assistance  issued  by  tbe  said  coiut 
in  tbe  above-entitled  action  on  the  12tb  day 
of  May,  1903,  in  which  said  order  states  that 
the  said  J.  L.  Smiley  bad  c<nne  into  the  pos- 
session of  said  land  under  direction  of  tbe 
defendants  In  said  cause  since  the  com- 
mencement of  tblB  action.  Said  motion  will 
be  based  upon  tbe  aflidavit  of  J.  L.  Smiley, 
and  record  evidence  showing  that  the  said 
.T.  L.  Smiley  purchased  said  land  of  tbe  legal 
owner  for  a  valuable  consideration  on  Fel>- 
ruary  2,  1804,  and  has  resided  upon  said 
land  ever  since,  and  has  bad  no  notice  of 
said  action  or  of  any  action  against  said 
land."  Tbe  fact  that  the  court  did  not  sus- 
tain this  motion  is  assigned  as  error.  We 
are  only  called  upon  to  pass  upon  tbe  ques- 
tion raised  in  the  lower  court.  In  view  of 
this  conclusion,  what  do  we  find  was  pre- 
sented to  the  lower  court  by  this  motion? 
To  do  this  we  must  examine  the  affidavit  in 
support  of  the  motion.  It  is  alleged  in  both 
motion  and  aflidavit  that  appellant  secured 
his  deed  from  Thomas  M.  Morgan  and  wife 
on  or  about  tbe  2d  day  of  February,  1884. 
and  by  tbe  record  shown  that  such  deed 
was  not  filed  for  record  In  Latah  county  un- 
til tbe  13th  day  of  May,  1003,  after  he  was 
shown  the  sheriff's  deed  to  said  premises  to 
Geo.  Thorp.  Appellant  insists  that  he  should 
have  been  made  a  party  to  the  foreclosure 
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X)roceedlng8.  Tbis  migbt  and  doubtless 
would  be  true  in  tbe  absence  of  section  4520 
of  our  Statute  of  1887,  whlcb,  among  otber 
things,  says:  "No  person  boiding  a  conrey- 
aucc  from  or  under  tbe  mortgagor  of  the 
property  mortgaged,  or  baving  a  lien  tbere- 
on,  wbioli  conveyance  or  lien  does  not  ap- 
pear of  record  In  tbe  proper  office  at  tbe  com- 
lueneenient  of  the  action  need  be  made  a 
party  to  such  action,"  This  motion  is  based 
upon  the  theor3'  that  tbe  writ  of  assistance 
should  be  set  aside  for  the  reason  that  ap- 
pellant had  purchased  the  land,  lived  upon 
it,  and  paid  the  taxes  due  for  a  number  of 
years,  and  had  not  been  made  a  party  to  tbe 
action.  He  says  be  knew  nothing  of  tbe 
l>endency  of  tbe  suit,  but  this  does  not  ex- 
cuse him  from  the  requirements  of  tbe  sec- 
tion of  tbe  statute  above  referred  to.  Had 
he  placed  bis  deed  upon  tbe  records  of  the 
county,  there  could  and  would  be  no  ques- 
tion but  that  he  would  have  been  made  a 
party  defendant,  and,  if  not,  then  he  could 
have  his  remedy  in  tbe  courts. 

Tbe  motion  to  set  aside  the  writ  of  as- 
sistance is  denied,  with  costs  to  respondents. 

SULLIVAN,  C.  J.,  and  AII.SHIE,  J.,  con- 
cur. 

(On  Rehearing.) 
(May  14,  1904.) 

AILSHIK,  J.  After  the  filing  of  the  opin- 
ion in  this  case  the  appellant  presented  a 
petition  for  a  rehearing,  urging  strongly  the 
wiiut  of  Jurisdiction  In  the  lower  court  to 
issue  the  writ  of  assistance  complained  of 
in  the  case.  Upon  that  petition  a  rehearing 
was  granted,  and  the  case  was  again  argued 
at  tbe  March  term  of  this  court.  Prior  to 
the  last  argument  the  respondent  filed  an- 
other motion  to  dismiss  tbe  appeal,  based 
on  the  grounds  that  notice  of  appeal  was 
not  served  ujjon  A.  L.  Mills,  Pauline  E. 
Maupin,  Samuel  Oeer,  Thomas  M.  Morgan, 
Ruchael  Morgan,  M.  J.  Shields  Company,  a 
corporation,  C.  F.  Adams,  and  tbe  Security 
Savings  &  Trust  Company,  or  either  of  tbem. 
All  of  these  parties  were  parties  to  the 
original  foreclosure  proceedings.  It  is  claim- 
ed that  upon  the  authority  of  Tltlman  v. 
Alamance  Mining  Company,  74  Pac.  .529,  and 
Baker  v.  Drews,  74  Pac.  1130,  decided  by 
this  court,  the  appeal  should  be  dismissed. 
This  case  does  not  fall  within  the  rule  an- 
nounced in  those  cases,  for  tbe  reason  that 
this  appeal  is  not  taken  from  the  Judgment 
of  foreclosure  entered  in  the  original  case, 
but  is  rather  an  appeal  questioning  the  au- 
thority  of  the  court  to  issue  a  writ  of  as- 
sistance in  favor  of  the  purchaser  at  an  ex- 
ecution sale.  Whatever  conclusion  we  may 
reach  on  this  appeal,  we  cannot  "reverse, 
affirm,  or  modify"  the  Judgment  entered 
In  the  foreclosure  case.  This  controversy 
arises  solely  between  the  purchaser  and  the 
party  in  possession,  and  our  decision  upon 
this  appeal  can  only  "reverse,  affirm,  or  mod- 


ify tbe  order  or  Judgment"  of  the  court  in 
granting  and  refusing  to  vacate  the  writ  of 
assistance.  The  only  parties  to  that  writ, 
or  who  will  be,  within  the  meaning  of  this 
statute,  affected  by  the  decision  on  this  ap- 
peal, are  Thorp  and  Smiley.  The  motion  to 
dismiss  tbe  appeal  will  therefore  be  denied. 

Upon  tbe  reargument  of  this  case  much 
stress  has  been  placed  on  the  Insufficiency  of 
the  Judgment  roil  in  tbe  original  ca»n  to 
show  Jurisdiction  in  the  court  to  render  tbe 
Judgment  and  decree  upon  which  tbe  sale 
to  Thorp  was  made,  and  for  tbe  enforcement 
of  tbe  terms  of  whlcb  sale  tbe  writ  was  is- 
sued. At  the  first  hearing  our  attention  was 
directed  principally  to  appellant's  right  to 
appeal  in  such  case,  and  the  application  of 
the  provisions  of  section  4520  of  tbe  Revised 
Statutes  of  1887  to  a  party  in  possession 
holding  an  unrecorded  deed  at  the  time  suit 
is  commenced,  and  therefore  the  question  of 
Jurisdiction  was  not  considered  by  us  In  the 
former  opinion.  Upon  the  bearing  before 
tbe  district  Judge  on  tbe  motion  to  vacate 
and  set  aside  the  writ  of  assistance,  the 
judge  bad  before  him  the  Judgment  roll  in 
the  original  foreclosure  proceeding,  the  peti- 
tion for  writ  of  assistance,  the  writ  of  as- 
sistance, notice  of  motion,  motion,  and  the 
affidavit  of  A.  3.  Green,  together  with  tbe 
deed  of  conveyance  from  Thomas  M.  Mor- 
gan and  wife  to  tbe  appellant  Smiley,  and 
the  record  on  appeal  contains  all  the  papers 
used  upon  the  hearing  In  the  lower  court. 
For  the  purpose  of  ascertaining  whether  or 
not  tbe  writ  of  assistance  was  properly  Is- 
sued, we  will  look  to  the  record  made  in 
the  foreclosure  suit  to  see  If  the  court  had 
obtained  Jurisdiction  to  enter  the  decree 
therein.  Vermont  IxMin  &  Trust  Company  v. 
McGregor,  5  Idaho,  510,  51  Pac.  104. 

Much  of  the  history  of  this  case  is  recited 
in  tbe  original  opinion  by  Mr.  Justice 
8TOCKSLAGER,  and  we  therefore  recite 
only  such  further  facts  as  are  necessary  to 
a  complete  tmderstandlng  of  the  question 
here  discussed.  Personal  service  of  sum- 
mons was  made  only  upon  M.  J.  Shields 
Company,  a  corporation,  and  Samuel  Geer; 
and  the  sheriff,  after  certifying  to  the  serv- 
ice of  summons  upon  these  two  parties,  fur- 
ther says  In  bis  return:  "I  hereby  certify 
that  I  received  the  within  summons  on  tbe 
24th  day  of  September,  A.  D.  189«,  and,  after 
diligent  search  and  due  inquiry,  I  have  failed 
to  find  the  within-named  defendants  Pauline 
E.  Maupin,  Thomas  M.  Morgan,  Racbael 
Morgan,  C.  F.  Adams,  and  Security  Savings 
&  Trust  Company,  a  corporation,  in  Latah 
county,  state  of  Idaho,  being  five  of  the  de- 
fendants named  in  the  said  summons."  This 
return  was  made  on  the  Kith  day  of  October, 
1890.  and  on  the  27th  day  of  May,  1807,  an 
affidavit  for  publication  of  summons  was 
made  and  filed  as  follows:  "E!dwln  T.  Co- 
nian,  being  first  duly  sworn  upon  oath,  de- 
poses and  says  that  he  is  agent  and  one  of 
the  attorneys  for  tbe  plaintiff  in  tbe  above- 
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entitled  action;  that  due  and  diligent  search 
has  been  made  for  the  defendants  Pauline 
E.  Maupln,  Thomas  M.  Morgan,  Racbael 
Morgan,  C.  F.  Adams,  and  the  Security  iSav> 
lugs  &  Trust  Company  of  Portland,  Oregon, 
a  corporation,  and  that  said  defendants  can- 
not be  found  within  the  state  of  Idaho.  Xkl- 
w-in  T.  Coman."  And  on  the  same  day 
that  the  afflduTit  was  made  the  district  Judge 
entered  his  order  for  publication  of  sum- 
mons, as  follows:  "This  cause  coming  on  to 
be  heard  this  17th  day  of  May,  1897,  before 
the  Honorable  AV.  G.  Piper,  Judge  of  the 
Bl)ove-entitled  court,  the  court  having  he- 
fore  It  the  flies  in  the  cause,  including  the 
original  summons,  with  the  sheriff's  return 
thereon,  and  the  affidavit  of  Edwin  T.  Co- 
man, one  of  the  attorneys  for  the  plaintiff, 
and  It  appearing  from  the  flies  and  affidavit 
that  the  defendants  Pauline  B.  Maupln, 
Thomas  M.  Morgan,  Rachael  Morgan,  C.  F. 
Adams,  and  the  Security  Savings  &  Trust 
Company  are  nonresidents  of  the  state  of 
Idaho,  and  that  they  cannot  be  found  after 
due  and  diligent  search  within  the  state  of 
Idaho,  and  therefore  It  is  considered  and  or- 
dered that  said  defendants  Pauline  E.  Mau- 
pln, Thomas  M.  Morgan,  Rachael  Morgan, 
C.  F.  Adams,  and  the  Security  Savings  & 
Trust  Company  be  served  by  publication  of 
said  summons  herein  In  the  Moscow  Mir- 
ror, a  paper  published  in  the  city  of  Mos- 
cow, for  once  each  week  for  six  consecutive 
weeks.  Done  in  open  court  this  17th  day 
of  May,  1897.  W.  G.  Piper,  Presiding 
Judge."  The  summons  was  thereafter  pub- 
lished in  the  Mirror,  of  Moscow,  and  proof 
thereof  was  made  and  filed  on  the  7th  day  of 
December,  18UT.  None  of  the  defendants 
nppeared,  and  default  was  entered  against 
each  and  all  of  them,  and  Judgment  there- 
after was  rendered  and  entered,  and  pro- 
ceedings bad  as  set  forth  In  the  original 
opinion  in  this  case. 

By  the  provisions  of  our  statute,  construct- 
ive service  may  be  made  in  certain  cases 
upon  the  happening  of  the  contingencies 
therein  enumerated.  Section  414D,  Rev.  St. 
1887,  provides:  "When  the  person  on  whom 
the  service  Is  to  be  made  resides  out  of  the 
territory,  or  has  departed  from  the  territory, 
or  cannot,  after  due  diligence,  be  found  with- 
in the  territory,  or  conceals  himself  to  avoid 
the  service  of  summons,  or  is  a  foreign  cor- 
poration having  no  managing  or  business 
agent,  cashier,  or  secretary  within  the  ter- 
rltor>',  and  the  fact  appears  by  affidavit  to 
the  satisfaction  of  the  court  or  a  Judge  there- 
of, or  a  probate  Judge,  and  it  also  apiiears 
by  such  affidavit,  or  by  the  verified  com- 
plaint on  file  that  a  cause  of  action  exists 
against  the  defendant  In  respect  to  whom  the 
service  is  to  be  made,  or  that  he  is  a  neces- 
sary or  proper  party  to  the  action,  such  court 
or  Judge  may  make  an  order  that  the  serv- 
ice be  made  by  the  publication  of  the  sum- 
mons." This  statute  enumerates  the  ulti- 
mate facts  which  the  evidence  submitted  to 


the  Judge  by  "affidavit"  most  enable  him  to 
find  before  he  can  make  the  order.  This 
affidavit  Is  not  in  the  nature  of  a  pleading, 
but  Is  strictly  the  evidence  the  plaintiff  is 
required  to  snbmlt  to  establish  the  ultimate 
facts  the  statute  demands  to  be  found  be- 
fore the  order  of  publication  can  be  made. 
If,  then,  the  affidavit  submitted  only  states 
the  ultimate  and  not  the  probative  facts, 
the  plaintiff,  instead  of  the  Judge,  would  be 
determining  what  constitutes  "due  dili- 
gence," and  the  other  facts  required,  and 
there  would  be  no  reason  or  necessity  for 
an  order  at  all,  but  the  affidavit  alone  might 
serve  that  purpose.  This  is  neither  the  pur- 
pose nor  Intention  of  the  statute.  The  law 
requires  the  plaintiff  to  make  a  showing  by 
affidavit  as  to  what  he  has  done  In  order 
to  obtain  personal  service,  and  what  effort 
be  has  made  to  find  the  party  to  be  served, 
and  where  such  party  resides,  etc.:  and 
upon  such  showing  of  facts  the  Judge  to 
whom  it  is  presented  will  determine  Judicial- 
ly whether  or  not  the  probative  facts  thus 
shown  are  sufficient  to  bring  the  plaintiff 
within  the  provisions  of  section  4145,  supra, 
and  entitle  him  to  the  order.  The  conclu- 
sion as  to  "due  diligence,''  etc.,  cannot  be  left 
to  the  affidavit-making  Judgment  and  discre- 
tion of  the  plaintiff,  but  must  be  reserved  to 
the  Judge.  It  is  a  legal  conclusion  to  be  de- 
rived from  the  facts  as  presented  by  the  evi- 
dence, viz.,  the  affidavit. 

This  statute  became  the  subject  of  Judicial 
consideration  in  California  at  an  early  date, 
and  in  Rlcketson  v.  Richardson,  2*1  Cal.  154, 
the  court  said:  "It  is  not  sufficient  to  state, 
generally,  that  after  due  diligence  the  de- 
fendant cannot  be  found  within  the  state, 
or  that  the  plaintiff  has  a  good  cause  of  ac- 
tion against  him,  or  that  he  is  a  necessary 
party;  bnt  tlie  acts  constituting  due  dili- 
gence, or  the  facts  showing  that  he  is  a 
necessary  party,  should  be  stated.  To  hold 
that  a  bald  repetition  of  the  statute  is  suffi- 
cient is  to  strip  the  court  or  Judge  to  whom 
the  application  is  made  of  all  Judicial  func- 
tions, and  allow  the  party  himself  to  deter- 
mine In  his  own  way  the  existence  of  Ju- 
risdictional facts— a  practice  too  dangerous 
to  the  rights  of  defendants  to  admit  of  Ju- 
dicial toleration.  The  ultimate  facts  stated 
in  the  statute  are  to  be  found,  so  to  speak, 
by  the  court  or  Judge  from  the  probatory 
facts,  stated  In  the  affidavit,  l)efore  the  or- 
der for  publication  can  be  legally  entered." 
This  case  has  been  repeatedly  cited  with 
approval  by  state  and  federal  courts,  as  may 
be  seen  by  an  examination  of  the  notes  on 
tlie  case  In  volume  2,  Notes  on  California 
Reports,  at  page  407.  See,  also,  McCracken 
V.  Flanagan,  127  N.  Y.  493,  2S  N.  E.  385,  24 
Am.  St.  Rep.  481;  Alderson  v.  Marshall,  7 
Mont.  200,  IC  Pac.  57((:  Roberts  v.  Roberts 
(Colo.  App.)  31  Pac.  941;  Columbia  Screw 
Co.  V.  Warner  Lock  Co.  (Cal.)  71  Pac.  498; 
Romlng  V.  Gillett  (Okl.)  62  l^c.  805;  Rue  v. 
QaiaM,  187  Cal.  651,  66  Pac.  216,  70  Pac.  732. 
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In  Strode  t.  Strode,  8  Idaho,  67,  52  Pac.  161, 
tbl8  court  announced  In  the  syllabus  to  the 
case,  and  as  the  rule  of  law  In  this  state, 
that:  "Unless  affidavits  are  filed  showing 
that  all  of  the  requirements  of  the  statute 
authorizing  service  by  publication  have  been 
complied  with,  the  court  has  no  Jurisdiction 
to  enter  judgment  and  decree."  We  are 
aware  that  a  somewhat  different  rule  from 
that  herein  announced  has  been  adopted  by 
some  courts,  but  we  do  not  think  it  good 
law,  and  cannot  follow  it 

It  will  be  seen  from  an  inspection  of  the 
affidavit  made  in  this  case  for  publication  of 
summons  that  no  pretense  was  made  at 
showing  the  residence  of  any  of  the  defend- 
ants^ nor  was  it  alleged  that  they  were  non- 
residents of  the  state,  but  simply  charged 
"that  said  defendants  cannot  be  found  with- 
in the  state  of  Idaho."  This  was  a  mate- 
rial fact,  and  should  have  been  shown.  In 
making  affidavits  of  this  kind  it  should  ap- 
pear therefrom  whether  the  defendant  is  a 
nonresident  of  the  state,  or  conceals  himself 
to  avoid  service,  or,  if  a  resident  of  the  state. 
Is  absent  therefrom  and  cannot  be  found. 
The  party  making  the  affidavit  must  cer- 
tainly be  able  to  state  the  last  known  place 
of  residence  of  the  defendant,  or  the  fact 
that  he  has  been  unable  to  find  where  the 
defendant  does  actually  reside.  He  can  at 
least  state  the  facts  of  the  case.  Section 
4146  of  the  Revised  Statutes  of  1887  provides 
some  of  the  things  that  the  order  of  the 
Judge  must  direct,  and,  among  other  things, 
says:  "In  case  of  publication  where  the 
residence  of  a  non-resident  or  absent  defend- 
ant is  known,  the  court  or  Judge  must  direct 
a  copy  of  the  summons  and  complaint  to  be 
forthwith  deposited  in  the  postoffice,  direct- 
ed to  the  person  to  be  served  at  his  place 
of  residence."  It  is  therefore  made  neces- 
sary that  the  affidavit  should  show  defend- 
ant's place  of  residence,  and,  if  it  cannot, 
then  the  fact  should  appear  that  his  place 
of  residence  is  not  known  and  cannot  be  as- 
certained. In  this  case  the  order  for  pub- 
lication failed  to  direct  the  mailing  of  the 
summons  and  complaint;  Indeed,  there  was 
no  Information  before  the  Judge  which  would 
enable  him  to  direct  the  mailing.  Ricket- 
son  V.  Richardson,  supra;  Ligare  v.  Cali- 
fornia 8.  R.  B.  Co.,  76  Cal.  614,  18  Pac.  777. 
It  is  urged  by  the  respondent  that  the  Judge 
not  only  bad  the  affidavit  before  him,  but 
also  had  the  sheriff's  return  on  the  summons 
before  him,  and  that  from  the  two  he  might 
gather  that  the  defendants  were  nonresi- 
dents. We  do  not  think  such  inference  Justl- 
lled,  and,  besides,  the  Judge  bad  no  right 
to  consider  the  return  of  the  sheriff  indorsed 
on  the  summons,  for  the  reason  that  the  re- 
turn was  made  on  the  IBth  day  of  October, 
1896,  while  the  affidavit  for  publication  was 
not  made  until  the  17th  day  of  May,  1897, 
a  period  of  seven  months  subsequent  to  the 
sheriff'.s  return.  The  fact  that  the  defend- 
ants could  not  be  found  within  Latah  county 


on  the  16th  day  of  October,  1896,  Is  no  evi- 
dence that  they  could  not  tie  found  therelv 
on  the  17th  day  of  May,  1897.  Especlaliy> 
would  this  be  true  had  the  defendants  been 
residents  of  the  county  upon  the  former  date^ 
and  had  been  only  temporarily  absent  fronz 
the  county.  This  alone  Illustrates  the  neces- 
sity for  the  affidavit  showing  whether  or  not 
the  defendants  were  residents  of  the  state. 

It  has  been  suggested  by  the  respondent 
that  since,  according  to  appellant's  own  con- 
tention, the  defendants  Maupln  and  Morgan 
and  wife  had  parted  with  their  legal  title  to 
the  land  mort^ged,  and  had  conveyed  the 
same  to  the  appellant,  who  had  failed  to 
record  his  conveyance,  it  therefore  became 
unnecessary  to  serve  those  defendants.  The 
trouble  with  this  argument  Is  that  it  proves 
too  much.  If  respondent's  theory  is  correct 
that  the  provisions  of  section  4520  of  the 
Revised  Statutes  of  1887  apply  to  a  case 
like  this^  and  that  it  was  unnecessary  for 
the  plaintiff  in  the  foreclosure  proceeding  to 
serve  the  owner  of  the  legal  title,  who  held 
an  unrecorded  deed,  and  that  it  was  also 
unnecessary  to  serve  his  grantors  who  had 
executed  the  mortgage,  because  they  had 
parted  with  their  title,  they  would  then  be 
left  in  the  anomalous  position  of  foreclosing 
their  mortgage  without  serving  anybody. 
It  is  clear  to  us  that  they  were  under  the 
necessity  of  either  serving  the  holders  of 
the  record  title  or  the  holders  of  the  legal 
title,  or  both.  In  this  case  they  did  neither. 
The  service  by  publication  upon  the  de- 
fendant Maupln  and  those  defendants 
through  whom  the  legal  title  passed  from 
Maupln  to  Smiley  was  void  and  ineffectual 
for  any  purpose,  and  no  pretense  Is  made  at 
ever  having  served  Smiley,  in  whom  the 
legal  title  had  been  vested  ever  since  Feb- 
ruary 2,  18&*. 

Our  examination  of  the  record  in  this 
case  convinces  us  that  the  court  was  with- 
out jurisdiction  to  enter  the  Judgment  and 
decree  under  which  the  sale  to  Thorp  was 
made,  and  the  court  was  therefore  without 
jurisdiction  to  Issue  the  writ  of  assistance 
complained  of  In  this  case.  Vermont  Loan 
&  Trust  Co.  V.  McOregor,  supra.  The  or- 
der appealed  from  is  vacated,  and  the  cause 
is  remanded  with  instructions  to  the  trial 
court  to  vacate  and  set  aside  the  writ  of 
assistance  in  this  case;  each  party  to  pay 
hla  own  costs. 

SULLIVAN,  O.  Jn  and  STOGKSIiAQBB. 
J.t  concur. 


(10  Idaho,  U) 
STATB  T.  HARNESS. 
(Supreme  Court  of  Idaho.    May  17,  190i.) 

BAPE— STATEUERT  OF  COUHTT  ATTOBRET  TO 
JURY— ADMISSION  OF  XVIDEROE — FAILirBK  TO 
INSTEUCT— NECESSITY  FOH  KCquXST— FUH' 
I8HUENT — REVIEW. 

1.  In  the  trial  of  criminal  cases  the  county 
attorney  should  not  bs  permitted  t*  vm  Ian- 
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guaxe  in  his  argument  to  the  jury  calculated  to 
prpjudicp  their  minds  against  the  defendant. 

2.  Statements  made  to  another  party  by  the 
person  alleged  to  have  been  assaulted  and  raped, 
and  not  in  the  presence  of  the  defendant,  are 
not  admissible,  unless  it  be  shown  that  they 
■were  so  closely  interwoven  with  the  transaction 
that  they  become  a  part  of  the  res  gestte. 

3.  It  is  a  statutory  requirement  that  the  court 
should  instruct  the  jury  in  writing  on  all  the 
material  issues  of  the  case  if  the  charge  is  a 
felony :  but,  if  he  fails  to  do  so,  in  order  to 
pr^icate  error,  counsel  must  request  the  charge, 
and  have  the  court's  refusal  to  give  it,  other- 
wise it  is  not  error. 

4.  It  is  error  to  refuse  to  require  the  husband 
of  the  allpged  injured  party  to  testify  whether 
be  discovered  marks  or  bruises  on  the  person  of 
the  wife,  when  other  witnesses  had  testified  to 
certain  marks  and  bruises. 

5>.  Where  one  is  convicted  of  the  crime  of  rape, 
and  sentenced  to  a  term  of  14  years'  imprison- 
ment, and  the  case  is  reversed  on  questions  of 
law.  and  sent  back  for  a  new  trial,  this  court 
will  not  examine  the  evidence  to  ascertain 
whether  the  sentence  is  excessive. 

(Syllabus  by  the  Court.) 

Api>eal  from  District  Court,  Nez  Perce 
Couuty:    E.  C.  Steele,  .Tudge. 

Defendant  was  tried  and  convicted  of  the 
crime  of  rape.  From  the  Judgment  and  or- 
der overruling  his  motion  for  new  trial  he 
appeals.    Judgment  reversed. 

(reo.  W.  Tannahlll,  for  appellant.  John  A. 
Bngley.  Atty.  (Jen.,  for  the  State. 

STOCK8I>A(?ER.  J.  This  is  an  appeal 
from  the  district  court  of  Nez  Perce  couuty. 
The  county  attorney  flied  an  information  In 
saUi  court  chBi-pIng  the  defendant  with  the 
<-rime  of  rape,  to  wit;  "On  the  12th  day  of 
February.  1!103.  at  the  county  of  Nez  Perce. 
In  the  state  of  Idaho,  the  afoi-esnid  David 
HnniesR,  then  and  there  being,  comndtted  the 
crime  of  riiiK-  by  then  and  there  feloniously, 
with  force  and  violence  making  an  assault 
u|ion  one  Hosa  Harness,  who  was  not  then 
imd  there  the  wife  of  the  said  David  Har- 
ness, and  did  then  and  there  feloniously  rav- 
ish and  cnrnnlly  know  and  accomplish  with 
her,  the  said  Kosa  Harness,  an  act  of  sexual 
Intercourse  by  force,  violence,  and  against 
her  will  and  resistance:  contrary  to  the  form 
of  the  ststute  in  such  case  made  and  pro- 
vided." The  defendant  was  tried  upon  this 
charjre.  and  on  the  7th  day  of  November, 
:ttt3,  fonnd  guilty  of  the  crime  of  rape.  On 
the  17th  day  of  November  he  was  sentenced 
to  a  term  of  14  years  In  the  State  Peniten- 
tiary. On  the  27th  day  of  FVbruary,  1904, 
an  order  was  made  and  entered  thereafter  by 
the  <-ourt  overruling  defendant's  motion  for 
a  new  trial.  On  the  2d  day  of  March,  1904, 
defendant  perfecte<l  his  appeal  from  the  Judg- 
nirnt :  also  from  the  oi-der  overruling  the  mo- 
tion for  a  new  trial. 

I>eftndnnt  assigns  ,36  errors  occurring  on 
the  trial  and  In  the  order  overruling  his  mo- 
tion for  new  trial.  Counsel  for  appellant  In 
his  brief  discusses  assignments  .3,  10.  12.  15, 
1«.  17.  19.  20.  21.  22.  and  2.3  together  as  one 
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assignment,  stating  they  relate  to  the  same 
thing,  and  are  substantially  the  same.    It  is 
disclosed   by  the  record  that  William   Har- 
ness, brother  of  the  defendant,  was  living 
with  his  wife,  Bosa  Harness,  the  woman  up- 
on whom  the  alleged  assault  and  offense  of 
rape  was  committed.  In  Nez  Perce  county.    It 
is  also  shown  that  Anna  Uhrl  and  Frank  Uhrl, 
brother  and  sister  of  Rosa  Harness,  made 
their  home  with  their  sister  and  husband. 
Prior   to   moving  to   the   William   Harness 
homestead  they  had  lived  ujwn  the  homestead 
of   defendant,   adjoining   the   homestead   of 
William.    Frtendly  relations  had  existed  be- 
tween Anna  t'hri  and  defendant,  and  they 
were  engaged  to  be  married.    This  engage- 
ment seems  to  have  been  terminated  In  May 
or  June,  1902.     Defendant  and  Frank  1'hrl 
had  l)ecn  on  friendly  terms  until  about  the 
time  last  indicated.     It  Is  shown  that  the 
house    of    \Yilliam    Harness    contained    two 
rooms,  one  above  and  one  below,  and  that 
there  was  a  bed  in  each  room.     .Vnna  Uhrl 
testified  that  her  sister  and  husband  occupied 
the  lower  room,  and  that  she  occupied  the 
ui)per  room;    also  her  brother,  Frank,  slept 
ujj.'stairs.     Coun.sel    for   appellant  offered   to 
show  by  Nancy  Harness,  mother  of  defend- 
ant and  William  Harness,  that  about  the  time 
the  engagement  was  terminated  between  de- 
femlant  and  -Vnaa  I'hri  slie  went  to  (he  up- 
stairs room  of  her  son  William,  and  found 
'  .\nna  T'hri  and  her  brotlier,  Frank,  in  bed 
I  tont'lhev.  and  she  immediately  reported  her 
j  discovery   to  defendant,   who  went  upstairs 
and  threw  Frank  out  of  bed,  upbraiding  him 
I  for  his  conduct:  that  Frank  came  downstairs, 
:  and  M'as  sullen  and  angry  about  his  treat- 
1  meut  from  defendant,  and  that  thereafter  the 
'  relations  between  Frank  t'hri  and  defendant 
,  were  unfriendly,    ('ounsel  offered  to  pro»  •  the 
I  same  state  of  facts  by  the  younger  troUier, 
I  Kd   Harness,   wl)o  it  la  shown  was  present 
i  at  tlic  time  above  Indicated.    Before  offering 
I  to  prove  the  almve  state  of  facts,  counsel  for 
appellant  stated  to  the  court  that  the  theory 
of  the  defense  was  that  there  was  a  con- 
spiracy  on   tlie   i>art  of  Frank   Uhrl,    Anna 
T'hri,  and  Itosa  Harness  to  charge  defendant 
with  the  crime  of  rape,  and  send  him  to  the 
penitentiary.     Defendant  did  not  deny  that 
he  had  been  unduly  intimate  with  Rosa  Har- 
ness on  two  occasions,  but  said  there  was  no 
force  or  violence  U8e<I,  and  that  the  act  of 
sexual  intercourse  wos  entirely  voluntary  on 
her  part. 

TJnder  this  statement  of  facts,  should  the 
court  have  permitted  the  witnesses  to  testify 
as  to  the  past  conduct  of  .Vnna  TTbri  and 
Frank  Uhrl?  Our  attention  Is  called  to  a 
recent  decision  of  the  Supreme  Court  of  Kan- 
sas, reported  In  80  Pac.  KM)  (State  v.  Abbott): 
".Tohn  Abbott  was  prosecuted  upon  the  charge 
of  raiie  committed  on  tlie  person  of  Desde- 
monia  Horroison,  a  girl  under  18  years  of 
age.  and  he  was  convicted  of  an  attempt  to 
<»nnnit  tiiat  offense.  Mrs.  Sadie  Stutzman 
wos  the  mother  of  the  girl,  and  the  prosecut- 
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Ing  witness.  It  was  claimed  that  the  defend- 
ant and  Mrs.  Stutzman  had  been  unduly  in- 
timate for  several  months  prior  to  the  com- 
mission of  the  alleged  offense,  and  that  their 
illicit  relations  had  been  brought  to  the  knowl- 
edge of  her  husband;  that  Mrs.  Stutzman 
met  the  defendant  in  the  woods  near  her 
house,  in  the  absence  of  her  husband,  and 
demanded  money  from  the  defendant,  which 
was  not  furnished;  and  that  then  she  began 
the  prosecution  against  the  defendant  for  the 
offense  against  her  daughter.  She  claims  to 
have  known  of  the  alleged  offense  within  a 
few  hours  after  its  commission,  and  it  Is  said 
she  made  no  complaint  for  more  than  a 
n:onth,  nor  until  the  demand  for  money  was 
"efused.  It  is  claimed  by  the  defendant  that 
the  prosecution  was  malicious.  •  »  • 
After  she  had  testified  in  behalf  of  the  state, 
she  was  asked  on  cross-examination  if  it  was 
not  a  fact  that  from  October  of  the  previous 
year  until  a  few  days  before  demanding  the 
money  from  the  defendant  she  had  met  him 
In  tlie  timber  near  the  house,  and  had  Illicit 
relations  with  him;  but  the  court,  on  objec- 
tion of  the  county  attorney,  excluded  the  tes- 
timony. •  •  •  It  was  competent  for  the 
defendant  to  cross-examine  the  witness  as  to 
her  antecedents,  character,  and  past  conduct, 
and  thus  Impair  her  credibility.  This  line  of 
inquiry  became  Important  because  of  the  con- 
tention that  the  prosecution  was  prompted 
by  tlie  malice  of  this  witness,  resulting  from 
a  failure  to  extort  mone.v;  and  some  of  the 
circumstances  surrounding  the  case  seem  to 
justify  a  full  cross-examination  as  to  her  past 
conduct  and  character."  The  same  court.  In 
State  V.  Greenburg,  reported  In  53  Pae.  61, 
lays  down  the  rule  in  the  syllabus  as  follows: 
"For  the  purpose  of  proving  the  character 
and  credit  of  a  witness,  he  may  be  cross-ex- 
amined as  to  specific  facts  tending  to  disgrace 
or  degrade  him,  although  collateral  to  tie 
main  issue,  and  touching  on  matters  of  rec- 
ord. Such  an  Inaulry  is  only  allowed  for  the 
purpose  of  honestly  discrediting  the  witness, 
and  there  is  reason  to  believe  that  it  will  tend 
to  the  ends  of  Justice."  In  support  of  this 
rule  this  case  cites  State  v.  Pfcfl'erle,  36  Kan. 
aO,  12  Pac.  406;  State  v.  Probasco,  46  Kan. 
310,  26  Pac.  740;  State  v.  Wells,  54  Kan.  161, 
37  Pac.  1005;  State  v.  Park.  57  Kan.  431.  46 
Pac.  713:  Hanoff  v.  State,  37  Ohio  St.  178, 
41  Am.  Rep.  41)6;  Brandon  v.  People,  42  N. 
Y.  265.  The  Attorney  General  Insists  that 
the  witness  Anna  Uhrl  did  not  come  within 
the  rule  laid  down  In  the  cases  above  re- 
ferred to,  and  in  support  of  his  contention 
cites  sections  0082,  6083,  Rev.  St.  1887  Idaho; 
also  State  v.  Anthony,  6  Idaho.  383.  55  Pac. 
884.  Section  6082  says:  "A  witness  may  be 
impeached  by  the  party  against  whom  he  was 
called,  by  contradictory  evidence,  or  by  evi- 
dence that  his  general  reputation  for  truth, 
honesty,  or  integrity  is  bad,  but  not  by  evi- 
dence of  particular  wrongful  acts,  except  that 
it  may  be  shown  by  the  examination  of  the 
witness,  or  the  record  of  the  Judgment,  that 


be  had  bwn  convicted  of  a  felony."  Section 
6083  provides  that:  "A  witness  may  also  be 
Impeached  by  evidence  that  be  has  made,  at 
other  times,  statements  inconsistent  witb  his 
present  testimony;  but  before  this  can  be 
done,  the  statements  must  be  related  to  him, 
with  the  circumstances  of  times,  places,  and 
persons  present,  and  be  must  be  asked  wheth- 
er he  made  such  statements,  and  if  ao,  al- 
lowed to  explain  them.  If  the  statements  be 
in  writing,  they  must  be  shown  to  the  wit- 
ness before  any  question  Is  put  to  him  con- 
cerning them."  It  will  be  seen  that  these 
sections  have  no  application  to  the  case  at 
bar.  There  was  no  attempt  to  contradict  any 
statement  of  the  witness,  or  to  show  that  her 
general  reputation  for  truth  and  veracity  was 
bad.  It  had  been  shown  that  Anna  Uhrl  was 
the  sister  of  Rosa  Harness,  and  that  Frank 
TJhrl  was  the  brother;  that  Frank  Uhrl  was 
the  complaining  witness  against  the  defend- 
ant; that  an  engagement  of  marriage  exist- 
ed between  Anna  Uhrl  and  defendant;  that 
such  engagement  was  terminated  after  it  was 
alleged  to  have  been  discovered  that  Anna 
Uhrl  occupied  the  same  bed  with  her  brother, 
Frank;  that  at  the  time  of  such  alleged  dis- 
covery it  was  claimed  defendant  went  to  the 
bed,  and  ejected  Frank  therefrom,  using  vio- 
lent language  and  considerable  force  in  doing 
so;  that  thereafter  Frank  and  defendant  were 
not  on  friendly  terms.  It  was  shown  that  the 
evidence  was  offered  for  the  purpose  of  show- 
ing the  animus  and  ill  will  of  witness  Anna 
Uhrl  toward  defendant,  and  not  for  the  pur- 
pose of  Impeachment,  or  contradicting  any 
former  statements  she  may  have  made.  State 
V.  Anthony,  cited  by  the  Attorney  General, 
has  no  application.  In  that  case  it  is  said  by 
the  court:  "An  attempt  was  made  to  dis- 
credit and  Impeach  the  defendant  by  contra- 
dicting him  in  regard  to  a  particular  act  that 
had  not  the  remotest  connection  with  the 
crime  of  which  the  defendant  was  charged 
and  convicted.  An  attempt  was  made  to  dis- 
credit the  witness  on  a  matter  entirely  Irrel- 
evant to  the  issue  then  being  tried."  After  a 
careful  review  of  the  record  and  an  examina- 
tion of  all  the  authorities  cited,  we  are  of  the 
opinion  that  the  court  should  have  permitted 
this  evidence  to  go  to  the  jury  to  aid  them 
in  determining  whether  the  prosecution  was 
in  good  faith,  or  to  gratify  a  feeling  of  malice 
and  revenge  on  the  part  of  the  witness  Anna 
Uhri. 

Assignments  Nos.  24,  25,  26.  27,  28,  29,  sa 
31,  32,  33,  and  34  are  grouped  together  and 
argued  as  one  assignment  by  counsel  for  ap- 
pellant under  the  head  of  misconduct  of  the 
county  attorney  In  his  argument  of  the  case 
to  the  jury,  and  errors  of  law  wherein  the 
court  permitted  such  argument  The  county 
attorney  was  permitted  to  say:  "Gentlemen 
of  the  jury,  I  say  to  you  now  that,  if  you 
are  ever  called  upon  to  meet  with  such  a  cir- 
cumstance as  this,  that  you  take  your  gun 
and  blow  his  brains  out  and  I,  as  a  prosecut- 
ing officer,  will  never  prosecute  you  for  U. 
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If  the  court  orders  me  to  do  so,  I  will  resign 
my  olBce."  Again:  "Gentlemen  of  the  Jury, 
It  Is  no  wonder  the  people  of  the  South  are 
often  provoked  to  take  the  law  In  their  own 
hands  in  such  cases  as  this.  The  people  in 
such  cases  are  Justified  In  taking  the  law  in 
their  own  hands.  It  Is  no  wonder  they  string 
people  up  by  the  neck  for  such  crimes." 
Again:  "Think  of  this  woman  there  alone 
with  this  brute;  she  calling  upon  God  to  help 

her  on  one  side,  and  God  d n  you  on  the 

other."  Again:  "Gentlemen  of  the  Jury,  It  l8 
no  wonder  that  the  people  of  the  South  take 
the  law  In  their  own  hands.  When  such 
emergency  arises,  they  are  Justified  in  taking 
the  law  in  their  own  bands.  If  that  brother 
bad  done  bis  duty,  he  woitld  hare  taken  his 
gun  and  went  down  to  defendant's  home  and 
blown  his  brains  out.  And  if  he  had  done 
that,  I,  as  prosecuting  officer,  would  never 
bave  prosecuted  him  for  it."  "I  repeat  It, 
gentlemen  of  the  Jury,  any  man  is  Justified 
in  taking  the  law  in  his  own  hands  under 
such  circumstances."  It  is  shown  by  the 
record  that  counsel  for  defendant  objected 
to  each  and  all  of  these  statements,  which 
objections  were  overruled  by  the  court  with 
the  statement  that:  "It  Is  a  conclusion  drawn 
by  the  attorney  from  the  evidence.  You 
should  not  interrupt  the  county  attorney  in 
bis  argument  The  court  will  allow  you  an 
exception  to  all  remarks  prejudicial  to  the 
defendant  at  the  conclusion  of  the  trial,  or 
in  case  you  propose  a  statement"  It  is  clear 
to  OS  from  the  argument  of  the  county  attor- 
ney that  he  was  filled  with  enthusiasm,  and 
unquestionably  made  statements  that  ordi- 
narily be  would  not  make,  being  the  prosecut- 
ing ottlcer  of  his  county.  We  will  not  believe 
be  would  advise  or  encourage  mob  violence. 
Under  any  conditions  such  advice  would  be 
dangerous  to  the  peace  and  good  order  of  the 
state.  His  oath  of  office  as  the  prosecuting 
officer  of  Nez  Perce  county  requires  him, 
among  other  things,  to  prosecute  all  persons 
charged  with  violating  any  of  the  laws  of  the 
state  within  hla  jurisdiction,  and  he,  as  such 
prosecuting  officer,  could  not  justify  his  re- 
marks to  the  Jury.  It  Is  immaterial  what 
prompted  him  to  the  use  of  such  language. 
There  is  no  excuse  for  it,  and  its  efTect  could 
only  tend  toward  prejudicing  the  jury  against 
the  defendant.  The  fact  that  the  defendant 
was  charged  with  one  of  the  most  revolting 
crimes  known  to  humanity  does  not  close  the 
doors  of  the  courts  to  him.  He  is  entitled  to 
a  fair  and  impartial  trial  by  an  unbiased  and 
unprejudiced  Jury,  and  It  was  and  Is  the  duty 
of  the  court,  aided  by  the  prosecuting  officer, 
to  surround  him  with  the  safeguards  of  the 
law.  All  men  are  presumed  to  be  innocent 
nntll  the  contraty  Is  shown,  and  this  pre- 
sumption shields  the  humblest  as  well  as  the 
most  depraved  citizen  when  charged  with 
crime. 

The  court  erred  In  the  statement  that:  "It 
is  a  conclusion  drawn  by  the  attorney  from 
the  evidence.    You  should  not  Interrupt  the 


county  attorney  In  his  arguments.  The  court 
will  grant  you  an  exception  to  all  remarks 
prejudicial  to  the  defendant  at  the  conclusion 
of  the  trial."  It  was  the  only  time  counsel 
for  the  defendant  could  protect  his  client 
from  the  danger  of  the  statements  of  the 
prosecuting  officer.  The  Injury,  if  any,  was 
In  allowing  the  remarks  to  go  to  the  Jury. 
After  the  close  of  the  trial  It  would  only  be 
effectual  in  this  court,  unless  the  court  meant 
to  convey  the  idea  to  counsel  for  defendant 
that  after  the  close  of  the  argument  be  would 
call  the  attention  of  the  Jury  to  the  remarks 
of  the  county  attorney,  and  instruct  them 
that  in  their  deliberations  they  must  not  be 
influenced  by  such  remarks.  The  record  does 
not  disclose  that  such  was  done;  hence  we 
infer  that  they  went  unchallenged  so  far  as 
the  Jury  was  concerned.  Can  It  be  said  that 
the  statements  of  the  county  attorney  that 
men  charged  with  or  guilty  of  the  crime  for 
which  defendant  was  upon  trial  should  be 
strung  up  by  the  neck,  or  have  their  brains 
blown  out;  that  he  would  blow  his  brains  out 
under  similar  circumstances,  and,  if  the  hus- 
band bad  done  his  duty,  he  would  have  takea 
his  gun  and  blown  his  brains  out;  that  he. 
as  a  peace  officer  of  the  county,  would  not 
prosecute  one  for  such  an  offense— had  no 
weight  with  the  jury?  We  think  not.  In  a 
very  recent  decision  of  this  court  In  State  v. 
Irwin,  reported  In  71  Pac.  608,  80  L.  R.  A. 
716,  the  defendant  was  convicted  of  the  crime 
of  rape.  In  speaking  of  the  duty  of  the  pros- 
ecuting officer  in  the  trial  of  criminal  cases, 
the  syllabus  says:  "It  Is  the  duty  of  the  pros- 
ecutor to  see  that  a  defendant  has  a  fair  trial, 
and  that  nothing  but  competent  evidence  is 
submitted  to  the  jury;  and  above  all  things 
he  should  guard  against  anything  that  would 
prejudice  the  minds  of  the  jurors,  and  tend 
to  hinder  them  from  considering  only  the  evi- 
dence Introduced.  He  should  never  seek  by 
any  artifice  to  warp  the  minds  of  the  jurors 
by  Inference  and  Insinuations."  Many  au- 
thorities are  cited  and  discussed  In  support  of 
this  rule  by  Mr.  Justice  Allshie,  who  wrote 
the  above  opinion.  We  do  not  deem  It  neces- 
sary to  cite  further  authorities  on  the  ques- 
tion. It  Is  sufficient  to  say  that  none  can  be 
found  that  would  uphold  a  judgment  under 
the  conditions  shown  by  the  record  In  this 
case. 

The  Attorney  General  cites  2  Ency.  P.  & 
P.  726.  This  language  Is  used:  "Prosecuting 
attorney  In  a  criminal  case  may  properly  de- 
clare to  a  Jury  that  the  evidence  convinces 
him  beyond  a  reasonable  doubt  that  the  pris- 
oner Is  guilty."  There  was  certainly  nothing 
objectionable  to  this  statement  In  State  v. 
Jefferson,  4.3  I*.  Ann.  9!)5,  10  South.  199,  the 
prosecuting  attorney  said:  "If  Juries  did  not 
convict  people  who  have  been  so  clearly 
shown  to  be  guilty  as  this  defendant  has 
been,  you  might  as  well  tear  down  the  court- 
house." This  again  was  only  his  conclusion 
of  what  the  evidence  established.  In  Scott 
T.  State,  7  Lea,  233,  the  Attorney  General 
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said  to  the  jury:  "If  Juries  don't  punish 
crime,  the  people  will  rise  up,  and  should 
rise  up,  and  punish  It"  This  was  held  repre- 
hensible, but  not  reversible  error.  No  prom- 
ises here  that  if  the  people  will  take  the  law 
into  their  own  hands  they  shall  have  immu- 
nitj'  from  the  prosecuting  officer  of  the  coun- 
ty or  state.  We  have  examined  all  the  other 
authorities  cited  by  the  Attorney  General, 
and  lind  that  they  do  not  apply  to  the  case 
under  consideration. 

The  third  error  complained  of  relates  to  the 
failure  of  the  court  to  Instruct  the  jury  on  its 
own  motion  that  "the  defendant  was  pre- 
sumed to  be  innocent  until  be  was  proven 
guilty."  The  statute  makes  It  the  duty  of  the 
court  to  Instruct  the  jury  on  all  material  is- 
sues, and  it  was  undoubtedly  an  oversight  on 
the  part  of  the  court  that  this  instruction  was 
not  given. 

Assignment  No.  4  is  based  upon  the  sever- 
ity of  the  sentence  imposed  upon  the  defend- 
ant to  14  years'  imprisonment,  counsel  for 
the  appellant  insisting  that  the  evidence  in 
the  case  does  not  warrant  severe  punishment. 
We  express  no  opinion  on  this  assignment. 

Assignment  No.  11  relates  to  a  question 
asked  William  Harness,  the  husband  of  Rosa 
Harness,  to  wit,  "Did  you  see  any  marks  or 
bruises  on  her  body?"  This  question  was  ob- 
jected to  by  the  county  attorney,  and  the  ob- 
jection sustained  by  the  court.  This  was  er- 
rw,  as  other  witnesses  had  testified  to  seeing 
marks  and  bruises  on  her  person,  and  counsel 
for  appellant  bad  the  right  to  interrogate  the 
husband  while  upon  the  stand  relative  to 
such  marks  and  bruises. 

We  find  no  error  in  the  ruling  of  the  court 
Bet  out  in  assignment  No.  2.  The  question 
was  propounded  to  Rosa  Harness,  to  wit, 
"You  didn't  discover  you  had  been  raped  un- 
til the  next  day,  did  you?"  It  would  seem 
that  this  question  was  more  for  the  purpose 
of  humiliating  other  witnesses  than  to  elicit 
the  facts  in  the  case,  and  an  objection  to  It 
was  properly  sustained. 

Assignment  No.  4  is  based  on  the  cross-ex- 
amination of  Rosa  Harness  relative  to  certain 
changes  that  had  been  made  in  her  evidence 
before  the  committing  magistrate.  It  was 
shown  that  the  charges  were  not  made  in  the 
presence  of  defendant.  The  question  was: 
"This  question  yon  did  not  change,  did  you? 
You  talked  this  all  over  with  the  county  at- 
torney? Didn't  you  answer,  'yes,  sir*?  You 
didn't  change  that  question,  did  you?"  The 
county  attorney  objected  to  this  question, 
which  was  sustained  by  the  court  This  rul- 
ing was  error. 

Assignment  No.  35  is  based  upon  a  question 
to  witness  Anna  Uhrl,  to  wit:  "And  what 
else  did  she  say?  Anything  else  besides?" 
Counsel  for  appellant  objected  to  this  ques- 
tion, which  was  overruled  by  the  court,  and 
the  witness  answered,  detailing  the  conver- 
sation between  herself  and  sister.  This  was 
error.  On  this  subject  Mr.  Uuderhlll  in  his 
very  excellent  work  on  Criminal  Evidence, 


t  409,  says:  "The  fact  that  the  victim  of  a 
rape  was  weeping,  or  that  she  made  Imme- 
diate complaint  as  well  as  when  she  made 
It,  and  to  whom,  being  material  and  relevant 
to  show  the  commission  of  the  crime,  may  be 
proved  as  original  evidence  on  the  direct  ex- 
amination of  the  prosecutrix  or  of  any  other 
witness.  It  may  be  shown  that  the  complaint 
was  made,  and  that  some  person  was  ac- 
cused who  must  not  be  named.  But  the  de- 
tails of  what  the  prosecuti'ix  said  cannot  be 
proved  on  the  direct  examination,  unless  the 
complaint  is  so  clearly  connected  with  the 
time  or  place  of  the  crime  as  to  form  a  part 
of  the  res  gestae."  A  long  list  of  cases  are 
cited  In  support  of  this  rule  by  Mr.  Under- 
bill in  support  of  this  text  People  v.  Wilmot 
(Cal.)  72  Pac.  838;  People  v.  Warren  (Cal.) 
66  Pac.  212,  hold  to  the  same  rule. 

The  judgment  and  order  overruling  defend- 
ant's motion  for  a  new  trial  must  be  reversed, 
and  new  trial  ordered. 

SULLIVAN,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 


HARLAN  V.  PROPLB. 
(Supreme  Court  of  Colorado.    May  2,  1904.) 

ASSAULT     TO      BAPE— rOBCE— DRCOB— ADIUNIS* 
TBATION— KVIDENCK. 

1.  One  who  carnally  knows  a  woman  while 
she  is  in  a  state  of  stupefaction  as  the  result  of 
the  adminiBtration  of  cbloroform,  though  ad- 
ministered for  a  lawful  purpose,  the  wrongful 
intent  having  been  subsequently  formed,  is  guilty 
of  rape. 

2.  In  a  prosecution  for  assault  with  intent  to 
rape,  evidence  held  sufficient  to  sustain  a  con- 
viction. 

Error  to  District  Court,  Larimer  County; 
James  F.  Garrigues^  Judge. 

G.  B.  Harlan  was  convicted  of  assault  with 
intent  to  rape,  and  he  brings  error.  Affirm- 
ed. 

L.  R.  Rhodes  and  Paul  W.  Lee,  for  plain- 
tiff in  error.  N.  O.  MUler.  Atty.  Gen.,  for 
the  People, 

STEELE,  J.  Defendant  was  convicted  of 
an  assault  to  commit  rape,  and  was  senten- 
ced to  a  term  in  the  penitentiary.  He  comes 
here  by  writ  of  error,  and  says  that  the 
court  should  have  directed  a  verdict  finding 
him  not  guilty,  because  of  the  Insufficiency 
of  the  evidence,  and  that  the  court  erred  in 
the  giving  of  instructions. 

The  defendant,  a  dentist  had  been  em- 
ployed by  the  prosecuting  witness  to  make 
her  a  set  of  false  teeth.  At  the  time  her 
natural  teeth  were  extracted  the  defendant 
administered  a  local  aneesthetic.  A  few  days 
thereafter  a  protuberance  was  discovered 
in  her  mouth,  and  she  returned  to  the  den- 
tist's office.  At  this  time  the  defendant  ad- 
ministered chloroform.  Three  weeks  later 
she  again  visited  the  defendant's  office  for 
the  purpose  of  having  an  impression  of  her 
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mouth  taken.  At  tbis  time  another  pro- 
tuberance was  dlacovered.  The  defendant 
Informed  the  witness  that  it  should  be  re- 
moved, and,  when  asked  If  a  local  anaesthetic 
could  not  be  administered,  said  that  she  had 
better  take  chloroform.  She  objected  to  tak- 
ing chloroform,  stating  that  it  made  her  sick. 
Thereupon,  according  to  her  statement,  when 
she  attempted  to  get  out  of  the  chair  be 
pushed  her  back  into  the  chair,  threw  t^ 
cloth  over  her  face,  and  saturated  It  with 
chlorofoi-m.  Her  testimony  was:  "He  said 
I  would  have  to  take  chloroform.  I  said  I 
didn't  want  to  take  chloroform  because  it 
made  me  so  sick,  and  took  so  long  to  get  over 
it.  1  objected  to  taking  it,  and  started  to 
get  out  of  the  chair.  He  pushed  me  back 
In  the  chair,  threw  a  cloth  over  my  face, 
and  poured  chloroform  on  It  so  that  It  ran 
through  the  cloth  onto  my  face  and  neck 
and  burned  them,  and  on  the  ribbons  I  had 
on;  and  It  became  so  strong  that  I  could 
not  catch  my  bi-eath.  He  said,  'I  have  given 
you  too  much,'  and  stopped  until  I  caught 
my  breatli,  and  then  poured  some  more  on. 
He  laid  me  on  the  lounge,  then  lifted  up  my 
'lands  to  nee  if  I  was  still  conscious.  He 
then  spoke  to  me.  I  heard  him  speak,  but 
I  could  not  answer  him.  Then  I  heard  him 
go  to  the  door  and  turn  the  key  In  the  lock. 
Then  I  lost  consciousness,  and  knew  noth- 
ing more  until  I  heard  my  little  girl  ci-ylng." 
Continuing,  she  said:  "I  noticed  my  clothes 
were  all  unfastened.  My  belt  was  fastened. 
My  corsets,  though  unfastened,  were  in  place. 
I  bad  put  my  pocketbook  in  my  corset,  and 
I  thought  of  that  when  1  saw  my  clothes 
imfastened.  and  I  felt  that  It  wasn't  there. 
I  could  have  felt  it  against  my  person  If  it 
bad  been  there;  so  1  know  it  wasn't  there. 
When  he  came  back  I  asked  him  where  It 
•was.  He  said,  'We  will  find  it'  He  sat  on 
the  side  of  the  lounge,  and  asked  me  if  I 
Iiad  a  husband.  I  said,  'Yes.'  He  says^  'He 
don't  treat  you  very  well,  does  he?'  I  says, 
•Yes,  he  doe.s.'  He  says,  'You  are  smart 
enough  not  to  tell  about  thlsr  I  said,  'Xo.' 
Then  he  walked  around  the  room,  and  came 
nnd  stood  by  the  side  of  the  lounge,  and 
attempted  to  pull  up  my  dress  and  pinched 
my  legs.  I  said.  'You  put  my  dress  down.' 
I  tried  to  get  up,  but  was  too  weak,  and  he 
pushed  me  back  on  the  lounge.  I  looked  at 
bim.  and  saw  his  pantaloons  were  all  unfast- 
ened. After  staying  there  for  a  time  until 
I  was  partially  recovered,  he  got  up,  and 
-n'alked  around  the  room  two  or  three  times. 
He  left  my  baby  in  the  room  with  me  when 
be  sent  the  little  girl  out.  He  said,  'Can't 
■we  send  this  little  girl  out  of  the  room?  I 
said,  'No.'  Then  he  stood  her  down  on  the 
opposite  side  of  the  lounge,  and  told  me  to 
get  over,  and  attempted  to  He  down.  In- 
stead of  doing  that,  I  got  up,  and  began  fast- 
ening my  clothes.  While  I  was  doing  that 
the  baby  was  standing  by  my  side  crying. 
He  said,  'Perhaps  she  wants  to  go  to  the 
closet.'    He  unlocked  the  door,  and  let  me 


go  out.  I  didn't  go  to  the  closet,  but  started 
up  the  hall  to  the  reception  room  door.  I 
was  in  the  operating  room.  I  went  to  the 
reception  room,  and  saw  Kleanor  and  a  man 
and  woman,  strangers  to  me.  Eleanor  bad 
been  crying.  I  staggered  across  the  room— 
I  could  scarcely  walk— and  dropped  Into  a 
chair.  I  sat  there  a  moment,  and  the  doctor 
unlocked  the  door  between  the  office  and  the 
next  room  and  came  in.  He  said,  'This  is 
my  chloroform  patient.'  "  Thedefendant  de- 
nies he  assaulted  the  prosecuting  witness, 
and  says  that  all  be  did  at  the  time  in  ques- 
tion he  did  in  pursuit  of  his  occupation  as  a 
dentist;  that  he  unloosed  the  woman's  dress 
for  the  purpose  of  enabling  her  to  breath 
more  freely;  that  he  felt  of  her  limbs  to 
ascertain  the  condition  of  her  circulation; 
but  that  he  made  no  assault,  and  did  not 
solicit  sexual  intercourse.  Counsel  for  the 
defendant  says  that.  If  we  were  to  accept 
all  the  statements  of  the  prosecuting  witness 
as  true,  a  case  of  assault  with  intent  to  rape 
has  not  been  shown;  that  at  best  tliere  was 
only  solicitation  to  have  sexual  Intercourse. 
He  assumes  that  the  chloroform  was  admin- 
istered for  a  proper  purpose,  and  that  tliere 
is  DO  evidence  showing  that  the  woman  was 
taken  advantage  of  while  unconscious;  that 
the  evidence  of  the  woman  concernhig  the 
conduct  of  the  defendant  while  she  was  re- 
covering from  the  effects  of  the  chloroform 
does  not  show  an  intent  to  commit  rape. 
He  says  that  all  the  acts  of  the  defendant 
can  be  explained  upon  the  hypothesis  of  bis 
innocence,  and  that  we  should  discharge  him. 
Our  attention  has  been  directed  to  many 
cases  where  appellate  courts  have  set  aside 
judgments  of  conviction  where  the  evidence, 
in  the  opinion  of  the  appellate  tribunal,  fail- 
ed to  show  an  intent  to  commit  the  crime  of 
rape.  It  is  peculiarly  the  province  of  the 
Jury  to  determine  the  intent  with  which 
an  act  Is  committed.  One  of  the  most  im- 
portant elements  In  determining  the  question 
of  intent  is  the  character  of  the  defendant. 
His  character  may  be  portrayed  in  many 
ways;  and  tlie  Jury,  after  seeing  and  hearing 
the  defendant,  is  a  very  much  better  Judge 
than  we  are  of  the  intent  with  which  bis 
act  was  committed.  In  the  cases  cited  the 
element  of  force  was  entirely  wanting.  At 
best  there  was  but  a  technical  assault  ac- 
companying the  solicitations  and  blandish- 
ments of  a  seducer.  It  will  be  conceded  that 
one  is  not  guilty  of  an  assault  to  commit 
rape  unless  he  Intends  to  overcome  the  re- 
sistance of  the  woman  by  such  force  as  may 
be  necessary  to  accomplish  his  purpose.  But 
it  is  not  necessary  that  he  shall  have  used 
the  force.  He  may  change  his  mind.  He 
may  fear  exposure.  There  may  be  danger 
of  an  alarm.  All  that  is  necessary  to  sus- 
tain a  verdict  Is  that  there  should  be  suffi- 
cient evidejjce  of  force  from  which  the  jury 
can  Justly  find  that  the  defendant  intended 
to  overcome  tlie  resistance  of  the  woman  by 
the   necessary   force.     Rape  is  the   carnal 
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knowledge  of  a  female  forcibly  and  against 
her  will.  Sess.  I^aws  1895,  p.  155,  c.  68. 
A  defendant  is  guilty  of  rape  if  be  bas  carnal 
knowledge  of  a  female  without  ber  consent. 
And  It  la  uniformly  beld  that  one  wbo  car- 
nally knows  a  woman  while  she  is  In  a  state 
of  stupefaction  Is  guilty  of  rape.  Her  pow- 
er of  resistance  may  be  removed  without 
physical  force  or  violence,  and  where  It  is 
BO  removed  carnal  knowledge  is  rape.  Only 
such  force  as  is  necessary  to  overcome  tbe 
woman's  resistance  Is  required,  and  the  de- 
gree of  force  required  depends  upon  tbe 
circumstances  of  each  case.  A  very  little 
force  would  be  required  to  overcome  the  re- 
sistance of  a  woman  who  is  recovering  from 
the  effects  of  chloroform,  while  a  great  deal 
might  be  required  to  remove  tbe  resistance 
of  a  robust  and  active  woman.  This  being 
so,  the  verdict  should  not  be  disturbed  ex- 
cept in  cases  where  there  Is  a  total  failure 
of  proof.  In  this  case  tbe  Jury  might  well 
have  found  that  the  chloroform  was  admin- 
istered for  the  purpose  of  so  stupefying  tbe 
witness  as  to  enable  bim  to  accomplish  bis 
purpose  without  resistance;  or  it  may  have 
accepted  bis  statement  that  tbe  chloroform 
was  administered  for  a  lawful  purpose,  but 
that  be  formed  the  intention  of  having  sex- 
ual intercourse  after  he  bad  placed  her  in 
a  condition  where  she  could  offer  little  or 
no  resistance,  and  that  be  intended  to  over- 
come such  resistance  as  she  offered.  And 
there  can  be  no  doubt  that  if  the  defendant 
bad  at  the  time  he  administered  chloroform 
no  unlawful  purpose,  yet,  if  be  afterwards 
formed  the  design  and  purpose  to  have  sex- 
ual intercourse  with  her  while  she  was  un- 
der tbe  influence  of  chloroform,  and  while 
she  was  in  such  a  condition  from  tbe  effects 
of  tbe  chloroform  that  she  was  unable  to 
remonstrate  or  resist,  and  that  while  harbor- 
ing  such  intention  he  undertook  to  have  sex- 
ual Intercourse  with  ber,  he  was  guilty  of 
an  assault  with  intent  to  commit  rape,  al- 
though the  assault  was  one  without  violence, 
and  although  he  desisted  before  accomplish- 
ing bis  purpose.  We  cannot  say,  after  read- 
ing the  transcript,  that  there  was  not  suffi- 
cient evidence  to  warrant  the  jury  in  find- 
ing tbe  defendant  guilty  as  charged.  When 
tbe  defendant  administered  chloroform  to  tbe 
prosecuting  witness  over  her  objection,  be 
committed  an  assault,  and  it  was  for  the 
Jury  to  determine  from  all  the  evidence  with 
what  Intent  the  act  was  committed. 

The  defendant  objected  to  the  giving  of 
certain  of  the  instructions,  but  no  instruction 
was  offered  to  be  given  in  his  behalf.  Tbe 
Instructions  given  are  not  erroneous.  They 
do  not  cover  every  possible  phase  of  tbe 
case;  but  the  defendant  if  be  desired  other 
instructions,  should  have  offered  them,  and 
we  have  frequently  beld  that  mere  nondl- 
rection  Is  not  reversible  error.  Brown  ▼. 
People,  20  Colo.  161.  36  Pnc.  1040. 

The  Judgment  will  l)e  afflrniwl.     Affirmed. 


(32  Colo.  447) 

CBIPPEN  «t  at.  T.  X.  T.  IRRIGAl'INO 

DITCH  ca 

(Sapreme  Court  of  Colorado.    May  2,  1904.) 

IBRIGATION— WATER  BIGHTS— PBlOBrrlES—D*- 
CREB— CO.'VCLDSIVE  CHARACTER— PABTT  FAIt- 
IHO  TO  IMTBOODCB  EVIDENCE— LtMITATIONB 
ON  BIGHT  TO  CONTEST— ENJOINING  DECEEE— 
ALLEGATION  OF  MERITS — BIOUT  OF  STBANGEB 
— EXTENT  or  RELIEF. 

1.  Sess.  Laws  1881,  p.  154,  |  22  (Mills'  Ann. 
St.  {  2421),  provides  that  no  claim  of  priority 
to  water  rights  of  any  person  who  bait  failed  or 
refused  to  offer  evidence  under  any  adjudication 
shall  be  regarded  by  any  water  commissioner  in 
distributing  water  in  times  of  scarcity  until 
such  party,  by  application  to  the  court  having 
jurisdiction,  shall  have  obtained  leave  and  made 
proof  and  secured  a  decree  of  the  priority  of 
right  to  which  his  ditch  is  entitled,  which  leave 
shall  be  granted  in  all  cases  on  terms  as  to  no- 
tice to  other  parties  and  payment  of  costs,  and 
on  affidavits  or  petitions  sworn  to  showing  tbe 
right  claimed.  Section  26,  p.  156  (Mills'  Ann. 
St.  {  2425),  authorizes  a  review  or  reargument 
of  a  decree  entered  in  statutory  proceedings  to 
adjudicate  water  rights  under  the  act  withia 
two  years  thereafter,  at  the  Instance  of  a 
"party"  thereto.  Held,  that  one  who  appears 
In  such  proceedings  and  files  his  verified  state- 
ment of  claim,  but  refuses  to  olfer  proof,  must 
apply  for  a  reargument  or  review  within  two 
years,  or  the  decree  will  become  res  judicata  sa 
to  him,  notwithstanding  section  22. 

2.  One  wbo  seeks  to  enjoin  tbe  enforcement 
of  a  judgment  on  the  ground  that  no  jurisdic- 
tion of  his  person  was  obtained,  need  not  allege 
merits. 

3.  Where  the  enforcement  of  a  Judgment  vio- 
lates his  rights,  a  stranger  thereto  may  main- 
tain suit  to  enjoin  it. 

4.  Where  the  holder  of  a  water  right  award* 
ed  priority  No.  11  sues  to  enjoin  a  decree  grant- 
ing; a  priority  as  of  date  antedating  all  the  pri- 
orities previously  adjudicated,  he  is  entitled,  oa 
making  out  his  case,  to  an  entire  annulment  of 
the  decree,  though  the  intervening  priorities  ar* 
not  complaining  of  it. 

Appeal  from  District  Court,  Bent  Cotinty; 

Jesse  P.  Northcutt,  Judge. 

Action  by  the  X.  T.  Irrigating  Ditch  Com- 
pany against  J.  J.  Crlppen,  trustee,  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
appeal.    Affirmed. 

Action  to  set  aside  a  decree  and  enjoin  it> 
enforcement.  Our  General  Assembly  has  fur- 
nished a  comprehensive  system  for  regulating 
tbe  use  of  water  for  irrigation,  and  establish- 
ed a  procedure  for  settling  the  priority  of 
rights  to  the  use  of  water  therefor.  Sess. 
Laws  1S79.  p.  94;  Sess.  Laws  1881,  p.  14Z 
The  X.  Y.  Irrigating  Ditch  Company,  appellee 
here,  proceeding  under  these  acts,  by  its  peti- 
tion filed  in  the  district  court  of  Bent  county 
in  the  year  1898  set  in  motion  tbe  Judicial 
machinery  for  adjudicating  the  relative  pri- 
orities of  ail  ditches  and  reservoirs  taking 
w.iter  from  the  Arkansas  river  In  Water  Dis- 
trict No.  67.  Such  proceedings,  thus  insti- 
tuted, and  conducted  in  obedience  to  the  pro- 
visions of  the  statutes,  resulted  in  a  final  de- 
cree In  July,  1805.  by  which  such  priorities 
were  determined,  and.  Inter  alia,  appellee's 
canal  was  thereby  awarded  priority  No.  11 
for  69  cubic  feet  of  water  per  second  of  time 
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as  of  date  July  22,  1880.  While  the  pro- 
(PfHlinft  was  iK-ndlng,  B.  P.  Knight,  who  was 
t)ipn  the  owner  and  In  possession  of  SIsson 
Ditch  No.  1,  which  is  In  that  water  district, 
and  takes  water  from  the  Arkansas  river,  en- 
tered his  appearance  therein,  and  filed  a 
Hwom  statutory  statement  of  claim  for  this 
dltdi.  in  which  it  was  alleged  that  its  con- 
struction was  begun  December  20,  1880,  or 
later,  and  a  priority  was  claimed  for  it  as  of 
that  date.  Tliough  Knight  knew  that  the  pro- 
ceedings were  continued  for  many  moutlis 
thereafter  before  the  final  decree  was  render- 
ed, lie  offered  no  evidence  to  support  his  verl- 
liefl  statement,  .and  when  the  decree  was  en- 
tered no  priority  was  awarded  to  his  ditch. 
Section  26  of  the  act  of  1881  (page  l.')«)  pro- 
rides  for  a  review  or  reargument  of  a  decree 
thu»  cnteiied  within  two  years  thereafter  at 
the  instance  of  a  party  thereto.  By  section 
27  an  appeal  is  granted  to  an  aggrieved  party 
upon  presicrll>ed  conditions.  Section  34  gives 
to  one  not  a  party  to  the  decree,  at  any  time 
within  four  years  after  Its  entry,  the  right  to 
bring  and  maintain  any  suit  or  action  hither- 
to allowed  in  any  court  of  competent  Juris- 
diction to  determine  bis  claim  or  priority  to 
the  use  of  water;  and  section  35  declares  that 
after  the  lapse  of  four  years  all  parties  whose 
rights  are  affected  by  any  final  decTee  shall 
l)e  deemed  and  held  to  have  acquiesced  in  the 
same.  No  review  or  reargument  has  ever 
lieen  had  of,  and  no  appeal  has  ever  been 
taken  from,  this  decree,  and  no  action  has 
l)een  Instituted  within  four  years,  or  at  all, 
by  any  one  not  a  party  to  establish  his  prior- 
ity. So  th.1t  the  decree,  unless  it  has  been 
affected  by  the  proceedings  which  will  pres- 
ently be  noticed,  stands  in  all  respects  the 
same  as  when  originally  entered,  and  ever 
since  that  time  water  has  been  distributed 
thereunder  to  the  appellee  and  otliers  whose 
rights  were  thereby  adjudicated. 

In  September.  1807,  and  more  than  two 
years  after  its  entry,  Crippen  and  others,  ap- 
pellants here,  presented  their  petition  to  the 
district  court  in  which  this  decree  was  enter- 
ed, entitling  the  same  as  in  the  original  pro- 
ceedings lnstltute<l  by  appellee,  alleging  that 
petitioners  inflow  (appellants  here)  were  then 
the  owners  and  in  possession  of  SIsson  Ditch 
No.  1.  and  that  it  was  entitled  to  a  priority 
•of  right  to  the  use  of  water  from  the  Arkan- 
sas river  in  this  water  district  as  of  date 
December  20,  1889,  by  original  construction. 
'ITiey  aske<l  leave  to  offer  proofs  of  their 
claim,  and  for  an  order  of  8e^^ice  to  all  per^ 
sons  claiming  water  from  the  river  subsequent 
to  the  date  of  their  alleged  priority,  naming 
the  claimants  of  ditches  whose  rights  were 
said  to  lie  inferior.  An  order  was  entered 
permitting  appellants,  as  petitioners,  to  make 
the  proofs  requested,  and  notice  was  ordered 
to  bo  ls.sued  to  and  served  upon  all  subsequent 
clniniants.  returnable  at  a  speclfle«l  date.  Pur- 
suant to  this  order  of  the  court,  the  appellants 
filed  n  sworn  statement  claiming  the  priority 
already  meutiuncd.     Afterwards,  and  before 


the  return  day  of  the  writ,  appellants  filed  a 
supplemental  statement,  alleging  upon  in- 
formation and  belief  that  SIsson  Ditch  No.  1 
was  entitled  to  a  priority  of  lii  cubic  feet  i)er 
second  of  time  as  of  date  January  1,  187(>, 
for  which  a  decree  so  determining  was  ask- 
ed, regardless  of  any  subsequent  or  prior  ap- 
propriators,  and  without  respect  to  the  prior- 
ity which  appellants  themselves  had  tliereto- 
forc  claimed  as  of  date  Decemlier  20,  1889. 
No  new  parties  were  brought  into  court,  and 
no  notice  given  to  any  claimants,  or  to  any 
one  who  had  decrees  of  date  between  .Janu- 
ary 1,  ]87ti,  and  December  20,  ISSO,  and  no 
one  apiieared  in  opposition,  and  at  no  time  in 
the  proceedings  wnre  owners  of  ditches  claim- 
ing priority  of  an  earlier  date  than  December 
20,  1889,  made  parties  or  notified,  nor  was 
any  relief  asked  as  against  them,  except  in 
the  amended  statement.  T'pon  the  day  of 
the  filing  of  this  supplemental  statement  ap- 
pellants offered  proofs,  and  In  Noveml>er, 
18&7,  obtained  a  decree  for  Sis.son  Ditch  No. 
1,  awarding  it  a  priority  as  of  the  date  and 
quantity  therein  claimed,  which  antedated  the 
priority  awarded  to  the  appellee  In  the  final 
decree  of  1805.  This  decree  so  entei-ed  pur- 
ported to  award  to  Sis.son  Ditch  No.  1  the 
priority  in  question  as  paramount  and  sui)e- 
rlor  to  all  priorities  of  the  Arkansas  river  and 
its  tributaries  except  such  as  may  have  lieen. 
or  may  thereafter  be,  awarded  in  a  like  ad- 
judication by  a  competent  tribunal  as  of  an 
earlier  date. 

A  copy  of  this  decree  of  1807  was  certi- 
fied to  the  water  commissioner  of  the  district, 
who  was  cliarged  with  the  dutj-  of  regulating 
and  distributing  water  in  accordance  with 
the  provisions  of  the  decrees  of  the  district 
court.  Although  up  to  the  time  of  the  filing 
of  the  pending  action  there  has  been  no  actual 
interference  with  appellee's  adjudicated 
rights,  still,  regardless  of  the  priorities  ad- 
judicated to  appellee  and  others  by  the  de- 
cree of  18».">,  api)ellants  will  demand  of  the 
water  commissioner  that  in  times  of  scarcity 
he  make  distribution  of  water  In  accordance 
with  the  provisions  of  the  decree  of  IS!).")  as 
modified  by  the  decree  of  1897.  When  there 
is  a  shortage  of  water— as  Is  always  the  ca.se 
at  some  period  of  the  irrigation  season— ap- 
pellee's ditch  will  not  get  the  full  quantity 
decreed  to  It  because  earlier  appropriations 
will  consume  all  the  water  of  the  river  before 
it  is  served.  If  the  water  commissioner  obeys 
the  provisions  of  the  decree  of  1897,  and 
makes  distribution  accordingly,  appellee  will 
be  deprived  of  all,  or  some  portion,  of  the 
quantity  of  water  to  which  it  is  entitled  un- 
der the  decree  of  18JK>,  liecause  under  the  pro- 
visions of  the  statute  governing  the  same  it 
is  the  duty  of  the  water  commissioner  to  dis- 
tribute water  to  the  various  ditches  in  the 
district  in  actroixlance  with  their  decreed  pri- 
orities. When,  therefore,  there  Is  not  enough 
for  all,  he  shuts  down  the  headgates  of  the 
various  ditches  In  the  Inverae  order  of  their 
numbered  priority,  so  that  a  given  iiriorlty 
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will  not  T>e  served  tintU  all  senior  ones  re- 
ceive their  allotments. 

It  is  charged  that  the  decree  of  1897  is 
wrong,  in  that  the  court  had  no  power  to 
make  it,  and,  since  it  was  rendered  without 
notice  of  any  kind  to  the  plaintiff,  is  entirely 
void.  The  relief  asked  Is  the  annulling  of 
the  decree  and  the  resti-alnlng  of  its  enforce- 
ment. The  proper  water  commissioner  and 
the  superintendent  of  irrigation  and  other 
state  officials  charged  with  the  duty  of  en- 
forcing the  decree  were  made  parties.  After 
a  motion  interposed  by  appellants,  who  were 
defendants  t>elow,  had  heen  overruled,  and 
tlieir  demurrer  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  had  likewise  been  over- 
ruled, the  court,  after  the  announcement  by 
defendants  that  they  stood  upon  the  demur- 
rer, upon  the  confessed  allegations  of  the 
complaint  reciting  the  foregoing  facts  set 
aside  the  judgment  and  enjoined  Its  enforce- 
ment, and  from  such  decree  the  defendants 
are  here  by  appeal. 

Hodges,  Wilson  &  Hodges,  for  appellants. 
Devine  &  Dubbs,  for  appellee. 

CAMPBELL,  J.  (after  stating  the  facts). 
By  here  summarizing  the  respective  conten- 
tions of  the  parties,  the  questions  for  deci- 
sion will  be  clearly  presented  at  the  outset. 
The  first  position  of  plaintiff  Is  that  the  stat- 
utory decree  of  1895  is  binding  on  the  own- 
ers of  the  Sisson  ditch,  and  cannot  be  legal- 
ly reviewed  or  overturned  by  them  after  the 
lapse  of  two  years  from  its  entry;  second, 
that  the  1897  decree  is  void,  and  may  be  can- 
celed, and  its  enforcement  enjoined  by  the 
plaintiff,  because  its  execution  would  inju- 
riously affect  plaintiffs  vested  rights.  The 
defendants  take  the  opposite  view,  and  fur- 
ther say  that  under  the  irrigation  statutes  an 
application  for  adjudicating  such  priority 
may  be  made  by  appellants  and  granted  by 
the  court  without  limitation  as  to  time.  They 
admit  that  the  decree  of  1897  Is  void  as  to 
the  owners  of  the  X.  Y.  Canal,  but  say  that 
plaintiff,  not  being  a  party  to  it,  cannot  move 
to  set  it  aside;  and,  in  any  event,  in  the 
absence  of  an  allegation  in  the  complaint  that 
the  Sisson  priority  was  not,  in  truth  and  fact, 
as  of  date  January  1,  187G,  the  plaintiff  can- 
not maintain  an  action  to  have  annulled  the 
decree  which  so  determines. 

Several  questions  are  thus  presented  for 
decision,  the  first  and  most  important  of 
which  is  whether  a  ditch  owner  who  appears 
in  a  statutory  proceeding,  properly  brought 
and  conducted  under  the  so-called  "irrigation 
statutes"  for  settling  water-right  priorities, 
and  flies  his  verified  claim  of  priority,  and 
then  refuses  to  offer  proof  in  support  there- 
of, but  pennlts  more  than  two  years  to  ex- 
pire after  the  entry  of  the  final  decree,  may 
in  a  new  statutory  proceeding  under  said 
acts,  or  by  an  action  in  the  appropriate  dis- 
trict court,  be  heard  to  assert  a  priority  in- 


consistent with  or  antagonistic  to  the  water 
priorities  determined  in  such  former  statu- 
tory adjudication.  The  appellants'  first  prop- 
osition is  that,  though  their  grantor  was  no- 
tified of  and  appeared  in  the  statutory  pro- 
ceeding which  culminated  in  the  de<.>ree  of 
1806,  yet,  as  he  declined  to  offer  proofs,  and 
there  was  no  provision  of  the  decree  puriwrt- 
ing  to  ascertain  or  determine  what  hU  ac- 
tual priority  was,  they,  bis  grantees,  are  at 
liberty  at  any  time  to  initiate  a  new  proceed- 
ing under  the  Irrigation  statutes,  and  have 
their  priorities  determined,  even  though  its 
effect  be  to  overturn  the  priorities  of  the 
earlier  decree.  They  say  that  section  22  of 
the  act  of  1881,  p.  154  (Mills'  Ann.  St.  §  2421> 
is  authority  for  this  contention.  It  provides, 
in  substance,  that  no  claim  of  priority  of  any 
person  who  has  failed  or  refused  to  offer  evi- 
dence under  any  adjudication  shall  be  re- 
garded by  any  water  commissioner  in  diatrll)- 
uting  water  In  times  of  scarcity,  until  such 
time  as  such  party  shall  have,  by  application 
to  the  com-t  having  jurisdiction,  obtained 
leave  and  made  proof  and  secured  a  decree 
of  the  priority  of  right  to  which  such  ditch 
shall  be  justly  entitled,  which  leave  .shall  be 
granted  in  all  cases  upon  such  terms  as  to 
notice  to  other  parties  Interested  on  payment 
of  costs  and  upon  affidavits  or  petitions  sworn 
to,  showing  the  rights  claimed. 

We  cannot  give  the  provisions  of  this  sec- 
tion the  unlimited  scope  claimed  for  it.  Tlie 
failure  or  refusal  to  offer  evidence  referred 
to  therein  may  be  by  a  party  who  has  ap- 
peared in  the  proceeding  and  might  have  es- 
tablished his  priority,  or  it  may  be  because, 
not  having  been  notified,  and  not  appearlugr. 
no  opportunity  was  given  him  to  sustain  his 
claim.  If  the  failure  or  refusal  was  of  tlie 
first  kind,  then,  under  section  2G  of  the  act, 
p.  150  (Mills'  Ann.  St.  S  2425),  the  party  may 
have  a  reargument  or  review  of  the  decree 
with  or  without  additional  evidence,  if  he 
applies  for  It  at  any  time  within  two  years 
from  the  entering  of  the  decree.  That  sec- 
tion, however,  provides  that,  if  the  request 
therefor  is  not  made  within  such  period,  no 
such  review  or  reargument  can  be  had.  It 
thus  seems  clear  that  one  who  is  a  party  to 
a  statutory  adjudication,  who  appears  In  the 
proceeding  and  files  his  verified  statement 
of  claim,  but  refuses  to  offer  proof,  cannot 
be  heard  thereafter  to  object,  unless  within 
the  statutory  period  of  two  years  he  applies 
for  a  reargument  or  a  review.  This  limita- 
tion of  the  right  of  a  party  to  a  review  is  ex- 
clusive, and,  if  he  neglects  to  avail  himself 
of  It,  his  right  is  gone.  If  the  refusal  or  fail- 
ure Is  of  the  other  character,  the  person  has 
the  right,  under  section  34  of  the  act  (Mills' 
Ann.  St.  8  2434),  at  any  time  within  four  years 
after  the  decree  is  rendered  to  establish  his 
priority  by  an  appropriate  suit  or  action  that 
was  allowed  in  any  court  having  jurisdiction 
before  the  passage  of  these  special  statutes. 
The  provisions  of  the  statutes  should  be  con- 
strued together,  and,  while  the  language  of 
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section  22  (Mills'  Ann.  St  {  2421),  taken  by 
itself,  might  seem  to  give  to  a  person  who 
appears  and  files  bis  statement,  but  fails  or 
refuses  to  offer  evidence  in  its  support,  the 
right  to  come  into  the  appropriate  court  to 
make  proof  of  a  priority  at  any  subsequent 
time,  yet,  taken  in  connection  with  other  sec- 
tions relating  to  limitations  upon  further  ac- 
tion, the  reasonable  construction  is  tbat  be 
must  make  application  for  relief  within  two 
years.  If  not  appearing,  or  not  notified— In 
other  words,  if  one  is  not  a  party— he  may 
establish  bis  priority  at  any  time  within  four 
years  in  an  appropriate  action.  The  section 
still  applies  to  priorities  of  a  date  later  than 
the  lowest  one  fixed  by  former  decrees. 

The  definition  which  appellants  place  upon 
"party"  is  entirely  too  narrow.  They  would 
limit  it  to  one  who  has  notice  of  the  pro- 
ceeding, and  appears  therein,  and  offers 
proof,  and  gets  a  decree.  But  one  is  a  par- 
ty to  these  proceedings  who  tias  due  notice 
thereof,  or  who  appears  therein,  or  files  his 
statement  of  claim;  and  the  fact  tbat  he  does 
not  see  fit  to  offer  proof  in  support  thereof, 
or  fails  to  bare  bis  rights  adjudicated,  makes 
him  as  much  a  party  to  the  proceeding  as 
though  be  offered  proofs  and  obtained  a  de- 
cree for  bis  claimed  priority.  Appellants  cite 
in  support  of  their  contention  a  well-consid- 
ered Wyoming  case— Farm  Investment  Co. 
T.  Carpenter  et  al.,  9  Wyo.  110,  61  Pac.  258, 
TiO  L.  R.  A.  747,  87  Am.  St.  Rep.  918.  A  num- 
ber of  important  questions  are  there  consid- 
ered and  determined,  and,  among  other 
things,  the  court,  speaking  by  Potter,  C.  J., 
held  that  on  the  ground  alone  that,  while 
several  priorities  were  established,  no  amount 
of  water  was  awarded  to  a  particular  exist- 
ing claimant  who  did  not  participate  in  the 
proceeding  by  appearance,  submission  of 
proofs,  or  otherwise,  it  was  unable  to  say 
that  the  decree  of  the  board  under  considera- 
tion was  res  judicata  as  to  him  and  his 
rights.  Tbat,  however,  is  not  the  case  we 
are  considering.  Here  appellants'  grantor 
api>eared  in  this  proceeding,  and  filed  a  veri- 
fied claim,  though  no  evidence  in  support  of 
it  was  offered.  The  Wyoming  court  was 
careful  to  say  that  tbe  scope  of  its  decision 
was  confined  to  tbe  facts  shown  by  the  plead- 
ings in  the  pending  case,  wblcb  was  whether 
an  adjudication  of  the  board  of  control  of 
tbat  state  which  allots  no  water  to  an  ex- 
isting, nonappearlng  and  nonpartlcipating 
claimant  amounts  to  a  determination  and  dis- 
position of  bis  rights.  We  observe  first  that 
ttmt  opinion  clearly  shows  that  the  scope  and 
effect  of  the  statutory  proceedings  for  regu- 
lating tbe  use  of  water  in  that  state  and  for 
settling  the  priorities  of  water  rights  are  in 
many  important  respects  essentially  different 
from  those  which  are  in  force  in  Colorado. 
Tbe  statutes  of  Wyoming  on  this  subject  in 
force  I>efore  tbe  adoption  of  its  Constitution 
were  very  similar  to  the  present  law  of  this 
state,  but  after  tbe  adoption  of  that  Instru- 
ment an  entirely  different  system  was  estal>- 


ilshed.  The  settlement  of  priorities  in  tbat 
state  is  made  by  a  state  board  of  control, 
while  In  this  state  it  Is  by  tbe  district  courts. 
The  proceeding  before  the  board  is  institut- 
ed by  the  board  Itself  In  an  ofilclal  capacity 
representing  tbe  public,  and,  as  stated  by 
Potter,  C.  J.,  It  is  "for  the  purpose  of  ascer- 
taining the  precise  rights  and  priority  of  each 
approprlator,  to  the  end  that  the  public  rec- 
ords may  be  furnished  an  accurate  and  de- 
fined statement  thereof,  and  as  an  aid  to  ade- 
quate and  effective  state  control  of  the  public 
waters."  In  Colorado  the  object  Is  to  deter- 
mine the  relative  rights  and  priorities  as  be- 
tween different  ditches,  and  in  terms  the  pri- 
orities are  awarded  to  these  instrumentalities 
for  enjoying  the  rights,  and  tbe  adjudication 
is  made  by  a  constitutional  judicial  tribunal. 
In  the  Wyoming  case  it  was  said  that  a  de- 
termination of  the  rights  and  priorities  of 
several  claimants  does  not  necessarily  in- 
volve the  denial  of  all  rights  and  claims  of 
every  other  person  not  mentioned,  but  the 
court  immediately  said  that,  if  the  proceed- 
ing was  one  wherein  the  parties  represented 
in  tbe  decree  were  seeking  to  quiet  their  re- 
spective titles  as  against  every  other  person, 
the  result  might  be  altogether  different. 

It  is  manifest  from  a  careful  examination 
of  our  statutes  and  from  tbe  repeated  deci- 
sions of  our  courts  that  our  proceeding,  ifi 
not  technically  one  to  quiet  titles^  is  quite 
analogous  thereto,  for  tbe  object  is  not  mere- 
ly to  settle  the  Individual  and  several  prior- 
ities of  the  different  appropriators,  but  tbe 
relative  priorities  as  between  tbe  different 
ditches,  in  which  every  claimant  is  seeking 
to  establish  bis  right  as  against  every  other 
person.  There  are  other  substantial  differ- 
ences between  tbe  proceedings  under  tbe 
two  systems,  but  enough  has  already  been 
indicated  to  show  tbat  a  decision  under  the 
Wyoming  statute,  even  if  it  should  go  to  the 
extent  of  holding  that  proceedings  therein 
are  not  res  judicata  as  to  tbe  parties  tberato, 
would  not  be  In  point  with  us. 

The  court  in  the  Wyoming  case  further 
observed  that  the  determination  required  to 
be  made  by  tbe  board  of  control  was  pri- 
marily administrative,  rather  than  judicial, 
and,  while  it  acts  judicially,  its  power  is 
quasi  judicial  only;  and  its  jurisdiction  was 
upheld  in  part  because  by  other  provisions 
of  tbe  act  a  review  of  its  decision  by  the 
courts  of  the  state  is  allowed,  and  because 
quasi  judicial  functions  of  tbe  board  were 
authorized  by  tbe  provisions  of  tbe  Wyoming 
Constitution.  Tbe  reasoning  of  the  Wyoming 
case  is  authority  for  the  doctrine,  which  we 
now  lay  down,  tbat,  where  a  claimant  of  a 
priority  to  the  use  of  water  for  irrigation 
appears  in  a  statutory  proceeding  for  the 
adjudication  of  such  priorities,  and  flies  a 
sfaiteineut  of  ills  claim,  the  decree  thereunder 
is  res  judicata  as  to  him  and  his  rights, 
though  he  neglects  to  offer  proofs;  and  un- 
less, within  the  statutory  period  of  two  years, 
be  applies  for  a  review,  be  may  not  there 
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after,  in  any  proceeding  or  action,  be  heard 
to  object  to  the  same.  We  do  not  see  why 
the  familiar  rule  applicable  to  Judgments  in 
civil  actions  does  not  apply  to  a  llnal  de- 
cree in  these  special  proceedings,  viz.,  that 
whatever  has  been,  or  with  propriety  might 
liave  been,  decided  thereby,  is  res  Judicata 
as  to  the  parties  thereto  and  their  privies. 

This  conclusion,  while  not  expressly  ruled 
by  any  of  our  previous  decisions,  la,  in  prin- 
ciple, supported  by  them.  In  Greer  v.  Hels- 
er,  IC  Colo.  306,  26  Pac.  770,  the  court  said 
ti'.at  it  was  a  grave  question  whether  an  ad- 
judication under  these  Irrigation  statutes 
could  be  had  modifying  the  general  decree 
regulating  the  distribution  of  water  In  the 
entire  w.iter  district.  But  where  no  Inter- 
ests are  involved  or  affected,  save  those  of 
pei-sons  who  are  parties  to  such  subsequent 
adjudication,  under  section  34  (Mills'  Ann. 
St.  §  2434)  they  were  permitted,  within  four 
years  from  the  entry  of  the  decree,  to  have 
their  rights  Judicially  ascertained,  though 
notified  of  the  former  proceeding,  but  suffer- 
ing default.  The  court,  however,  clearly  In- 
timated that,  were  it  not  for  the  four-years 
statute  permitting  one  to  maintain  the  ac- 
tion, the  statutory  decree  would  be  res  Judi- 
cata as  to  him.  The  effect  of  this  decision, 
so  far  as  concerns  the  right  to  an  independ- 
ent action  of  a  person  who  appears  in  the 
sfcitiitory  proceeding,  or  la  notified  thereof, 
is  modified  by  the  subsequent  case  of  Mont- 
rose Canal  Co.  v.  Loutsenhlzer  Co.,  23  Colo. 
233,  48  Pac.  532,  which  will  be  further  re- 
fened  to.  In  Nichols  v.  Mcintosh,  19  Colo. 
22,  34  Pac.  278,  it  was  held  that  a  person 
who,  at  the  time  of  the  statutory  proceedings 
for  ascertaining  priorities,  was  absent  from 
the  t.t«te,  and  not  ser\'ed  with  process,  and. 
did  not  enter  an  appearance  therein,  might 
thoivafter  have  his  rights  Judicially  deter- 
mined. The  reasoning  of  the  opinion  pro- 
ceeded upon  the  ground  that  the  limitations 
of  the  statute  do  not  apply  to  one  who  has 
not  had  his  day  in  court,  and  logically  makes 
the  statutory  decree  res  Judicata  as  to  an 
unproven  claim  of  one  who  appeared  in  the 
proceeding.  In  I-ouden  Co.  v.  Handy  Co., 
22  Colo.  102,  43  Pac.  533,  it  was  held  that 
the  stiitutory  proceeding  was  In  the  nature 
of  a  proceeding  In  rem  for  the  settlement  of 
all  claims  to  priority  within  the  particular 
water  district,  and  a  decree  therein  was  res 
Judicata  at  least  as  to  all  who  appeared  as 
parties  thereto  and  participated  in  the  pro- 
ceedings. In  Boulder  Co.  v.  Lower  Boulder 
Co.,  22  Colo.  115,  43  Pac.  540.  the  same  an- 
nouncement was  made.  In  the  Ijoutsenhizer 
Case,  supra,  and  in  Handy  D.  Co.  v.  South 
Side  r>.  Co..  26  Colo.  333.  58  Pac.  30,  a  con- 
Ktrnction  was  placed  on  the  four-years  stat- 
ute of  limitations  excluding  from  its  opera- 
tion parties  to  the  statutory  proceeding.  It 
was  tliere  said  that  parties  have  an  oppor- 
tunity for  reargunient  or  review  within  two 
years,  and  that  the  four-years  statute  was 
for  the  lieneHt  of  persons  who  were  not  par- 
ties to  the  statutory  adjudication,  or  whose 


lights  grow  out  of  matters  arising  sixbse- 
quent  to  the  decree.  So  that  from  these 
decisions  upon  the  statutes  it  seems  clear 
that  a  party  to  the  statutory  proceeding, 
even  though  he  offers  no  proof  in  support 
of  the  claim  which  he  flies,  is  bound  by  the 
provisions  of  the  decree,  nniess  within  the 
two-years  period  of  limitation  he  applies  for 
a  review.  What  the  effect  of  such  decree 
is  as  to  one  who  has  no  notice  whatever, 
or  who  did  not  appear,  is  not  in  this  case, 
and  we  limit  the  decision  to  the  facts  of  the 
pending  case. 

2.  It  is  contended  by  plaintiff  and  conceded 
by  defendants  that  the  decree  of  1897  estab- 
lishing for  the  Sisson  Ditch  No.  1  a  priority 
as  of  date  .lanxiary  1,  1876,  is  absolutely  void 
as  to  the  plaintiff.  But  It  Is  said  by  defend- 
ants that  the  complaint  Is  insufficient,  be- 
cause it  does  not  show  any  merits  in  Ijehalf 
of  the  plaintiff,  in  that  there  is  no  averment 
tlwt  the  decree  of  priority  of  the  Sisson  ditch 
was  not  and  is  not  In  reality  as  decreed.  This 
argument  Is  based  upon  the  familiar  rule,  an- 
nounced In  many  decisions,  that  a  court  of 
equity  at  the  instance  of  the  Judgment  debtor 
will  not  relieve  against  a  Judgment  at  law 
in  the  absence  of  an  allegation  of  a  meritori- 
ous defense  tlicreto  bV  him.  Whatever  the 
rule  may  be  in  other  Jurisdictions,  the  doc- 
trine here,  as  announced  in  Wilson  v.  Haw- 
thorne, 14  Colo.  530,  24  Pac.  548,  20  Am.  St. 
Kep.  290,  is  that  a  judgment  rendered  without 
obtaining  Jurisdiction  of  the  person  may  be 
impeached  by  a  proceeding  in  equity,  or  in  an 
answer  to  an  action  seeking  to  enforce  the 
Judgment  where  equitable  defenses  are  al- 
lowable, as  in  this  state,  although  in  the  com- 
plaint there  is  no  allegation  of  merits.  The 
court  said:  "The  cross-complaint  in  this  ac- 
tion contains  no  allegation  that  the  defendant 
Henry  Wilson  was  not  liable  in  the  original 
action  equally  with  the  defendant  David  R. 
Had  the  demurrer  been  specially  InteriJosed. 
and  sustained  for  the  want  of  such  averment, 
the  ruling  would  not  have  been  erroneous. 
The  jurisdiction  of  equity  should  not  be  in- 
voked except  by  a  complaint  alleging  that 
real  Injustice  has  been  or  is  likely  to  be  done. 
But  we  are  not  prepared  to  say  that  such 
averment  is  essential  or  traversable.  The 
showing  of  merits  should  not  be  required  to 
the  extent  of  compelling  a  party  against  whom 
a  judgment  has  been  obtained,  without  Juris- 
diction over  his  person,  to  come  into  a  court 
of  equity,  and  assume  the  burden  of  disprov- 
ing his  liability."  It  was  further  said  that 
while  the  court  may  require  an  allegation  of 
merits  as  an  earnest  of  good  faith  from  the 
party  seeking  relief  from  a  Judgment  void 
for  want  of  jurisdiction  of  the  person  of  the 
Judgment  debtor,  still,  even  if  made,  the  al- 
legation is  not  traversable,  and  the  complaint 
is  good  without  it.  To  the  same  effect,  also, 
are  Great  West  M.  Co.  v.  Woodmass.  etc.. 
V.O.,  12  Colo.  46,  60,  20  Pac.  771,  13  Am.  ». 
Rep.  2fH;  Du  Bois  v.  Clark.  12  Colo.  App. 
220.  55  Pac.  750;  Smith  v.  Morrill.  12  Colo. 
App.  233,  55  Pac.  824;   Keely  r.  East  Side  L 
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Co..  16  Colo.  App.  365,  65  Pac.  456;  High  on 
Injviuctions  (2d  ISd.)  H  228,  230.  If  a  Judg- 
ment debtor,  In  sucb  circumstances,  is  not 
required  to  allege  and  prove  merits,  a  for- 
tiori should  a  stranger  be  exempt  from  do- 
ing so.  But  It  is  said  that  a  stranger  can- 
not maintain  an  action  to  cancel  a  void  judg- 
ment, for  so  long  as  the  parties  themselves 
elect  to  have  it  stand  be  has  no  right  to  set 
it  aside.  UnQuestionably,  the  general  rule 
is  that  a  stranger  may  not  maintain  the  ac- 
tion. But  where  the  enforcement  violates  his 
rights  the  stranger  is  affected  by  the  Judg- 
ment, and  may  I>e  relieved  against  it  See 
authorities  collected  in  15  Enc.  Pi.  &  Pr.  250. 
So,  also,  if  the  void  Judgment  constitutes  a 
cloud  upon  the  title  of  a  stranger,  the  latter 
may  have  it  canceled  as  to  him.  17  Am.  & 
Kng.  Enc.  Law  (2d  Ed.)  S17,  note  1;  Id.  839, 
note  4.  That  plaintiff  here  certainly  would 
be  seriously  Injured  by  the  enforcement  of 
:  he  decree  of  1897  becomes  apparent  from  the 
consideration  which  we  now  give  to  another 
of  defendants'  contentions.  They  say,  even 
though  the  Judgment  is  void  as  to  the  plain- 
tiff, the  decree  complained  of  went  too  far 
in  absolutely  nullifying  and  setting  it  aside 
as  to  other  parties  to  the  statutory  adjudica- 
tion proceedings  who  are  not  here  complain- 
ing of  it.  Ordinarily,  the  criticism  would  be 
good,  but,  when  the  relative  rights  of  those 
holding  statutory  decrees  are  considered,  the 
objection  vanislies.  A  certified  copy  of  the 
statutory  decree  is  produced  to  the  water  com- 
missioner, and  In  distributing  water  in  times 
of  scarci^  he  Is  required  to  observe  the  de- 
creed priorities,  distributing  the  same  in  ac- 
cordance with  the  respective  priorities,  to  the 
earliest  one  first,  and  so  on  iu  succession.  It 
appears  from  the  allegations  of  the  complaint 
that  In  times  of  scarcity  of  water  in  the  Ar- 
kansas river  in  this  district  the  plaintiff  does 
not  get  the  quantity  of  water  decreed  to  it 
Itecause  earlier  priority  holders  consume  the 
same  before  its  priority  is  reached.  The  de- 
fendants' decree  of  1897  awarded  them  a  pri- 
ority as  of  January  1,  1876,  antedating  all  of 
the  priorities  which  were  made  by  the  previ- 
ous decree  of  3895.  If  the  provisions  of  the 
later  decree  are  enforced  in  times  of  scarcity, 
necessarily  the  headgate  of  plaintiff's  canal 
^vould  be  shut  down  before  those  holding  pri- 
orities of  an  earlier  date  were  closed.  So,  In 
order  fully  to  protect  plaintiff  in  the  enjoy- 
ment of  its  decreed  rights  against  this  void 
decree,  it  was  necessary  to  restrain  its  en- 
forcement against  all  of  the  consumers. 
These  relative  priorities  are  so  Interlaced  and 
dependent  one  upon  the  other,  and  the  dis- 
tribution of  water  by  the  officers  of  the  state 
is  so  made,  that  no  practical  decree  can  be 
rendered  by  the  court  In  the  pending  case 
except  one  setting  aside  and  annulling  the 
void  decree,  and  preventing  its  enforcement, 
as  against  all  those  whose  priorities  were  ad- 
judicated by  the  final  decree  of  1896. 

Tlie  Judgment  Is  right,  and  should  he  af- 
firmed, and  it  Is  so  ordei'ed.    Affirmed. 


NEW  YORK  LIFE  INS.  CO.  et  al.  v.  BROWN 

et  al. 
(Supreme  Court  of  Colorado.     Feb.   1,   1904.) 

EXECtlTOBB — BALE  OP  BEALTT— PAYMENT  OF 
OEBTS— MAB8UAI.INO  ASSETS— PASTIES— STAT- 
UTES—APPEAi  AND  EBHOR— COUNTY  COURT- 
JURISDICTION  —  CONSTITUTIONAL  LAW— DEV- 
ISEES—SALE  OF  DEVISE— REVERSAL  OF  JUDG- 
MENT— PARTIES   BENEFITED. 

1.  When  a  judgment  purports  to  determine 
that  parties  to  the  action  have  no  rights  in  the 
subject-matter  of  the  controversy  in  which  they 
claim  an  Interest,  they  are  agerieved  thereby, 
so  as  to  entitle  them  to  have  the  judgment  re- 
viewed. 

2.  Under  Const,  art  6,  §  23,  providing  that 
writs  of  error  shall  lie  from  the  Supreme  Court 
to  every  final  judgment  of  the  county  court, 
which  provision  is  supplemented  by  Mills'  Ann. 
St.  §  1091,  to  the  same  effect,  a  final  judgment 
of  the  county  court  in  a  proceeding  to  sell  a  de- 
cedent's lands  to  pay  debts  of  her  estate  may  be 
reviewed  on  error. 

3.  Where  an  appeal  is  prosecuted  from  a  final 
judgment  of  the  county  court  from  which  an 
appeal  will  not  lie,  but  which  may  be  reviewed 
on  writ  of  error,  the  Supreme  ('ourt.  under  the 
direct  provisions  of  Civ.  Code,  §  388a,  will  dis- 
miss the  appeal,  and  cause  it  to  be  redocketed 
on  error. 

4.  Under  Const  art.  6,  8  23,  providing  that  the 
county  courts  shall  not  exercise  jurisdiction  in 
cases  where  the  value  of  property  involved  ex- 
ceeds $2,000,  except  in  cases  relating  to  estates 
of  deceased  persons,  the  limitation  does  not  ap- 
ply to  proceedings  to  sell  real  estate  of  dece- 
dents to  pay  debts. 

5.  Mills'  Ann.  St.  i  4751,  provides  that  to  the 
petition  of  a  personal  representative  to  sell 
realty  to  pay  debts  the  widow  or  husband,  the 
heirs  at  law,  and  the  devisees  shall  be  made  de- 
fendants, and  section  4760  provides  that  any 
person  interested  in  the  estate  as  a  creditor  or 
otherwise,  and  not  made  defendant,  may  appear 
and  answer  the  petition.  A  wife  devised  certain 
realty  to  her  husband  for  life,  and  other  realty 
in  fee,  and  after  her  death  he  conveyed  and  in- 
cumbered the  devise  in  fee  to  such  an  extent 
that,  if  it  were  first  sold,  his  incumbrancers  and 
grantees  would  be  damaged.  Held,  that  they 
were  proper  parties  defendant  to  a  petition  by 
the  executor  to  sell  realty  to  pay  debts. 

6.  Mills'  Ann.  St.  U  4758,  4701.  provide  that 
proceedings  by  a  personal  representative  to  sell 
realty  for  the  payment  of  debts  shall  conform 
as  nearly  as  practicable  to  the  proceedings  of 
chancery  courts  in  like  cases,  and  that  on  the 
hearing  of  the  issues  formed  the  court  shall 
specify  the  order  in  which  the  real  estate  shall 
be  sold,  with  due  regard  to  the  rights  of  all.  A 
testatrix  devised  certain  realty  to  her  hus- 
band for  life,  with  power  to  apiraint  the  re- 
mainder, and  also  other  realty  to  him  in  fee. 
He  granted  and  Incumbered  the  devise  in  fee 
to  such  an  extent  that,  if  it  were  fiist  sold  to 
pay  testatrix's  debts,  his  grantees  and  inciun- 
brancers  would  be  damaged.  i/rW.  that  they 
were  entitled  to  a  marshaling  of  the  assets  of 
the  estate. 

7.  Mills'  Ann.  St  {  4798.  providing  that  no 
distribution  of  an  estate  shall  be  made  until 
after  the  estate's  debts  are  paid,  does  not  pre- 
vent a  devisee  from  disposing  of  his  interest  in 
the  estate  subject  to  the  payment  of  estate  in- 
debtedness. 

On  Rehearing. 

8.  The  benefits  of  a  reversal  of  a  judgment 
on  writ  of  error  are  limited  to  the  plaintiffs  in 
error,  who  alone  complained  of  the  judgment. 

Error  to  Arapaboe  County  Court;  Ben  B. 
Lindsey,  Judge. 
Proceeding  by  Henry  C.  Brown,  executor 
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of  the  estate  of  Jane  C.  Brown,  deceased, 
and  others,  to  sell  real  estate  of  testatrix  for 
the  payment  of  debts  of  her  estate.  In  which 
the  New  York  Life  Insurance  Company  and 
others  were  made  defendants.  From  a  de- 
cree for  plaintiCTs,  defendants  appeal.  Ap- 
peal dismissed,  and  case  redocketed  on  er- 
ror.   Revei-sed. 

The  questions  presented  for  review  grow 
out  of  a  proceeding  instituted  by  the  execu- 
tor to  sell  real  estate  to  pay  debts  against 
the  estate  of  a  testatrix.  The  decree  of  the 
county  court  was  adverse  to  the  contention 
of  parties  made  defendants  who  were  nei- 
ther heirs,  devisees,  nor  creditors  of  the  es- 
tate, but  claimed  to  be  Interested  In  the  real 
estate  described  in  the  petition  of  the  execu- 
tor, and  they  brought  the  case  here  on  ap- 
peal. The  executor  and  heirs  and  devisees 
of  the  testatrix  move  to  dismiss  the  appeal, 
and  also  claim  that  the  cause  cannot  b^  con- 
sidered on  error  for  want  of  Jurisdiction. 
The  appeal  was  dismissed,  and  the  cause  re- 
docketed  on  error.  For  the  purpose  of  avoid- 
ing repetition,  and  because  determining  the 
question  of  Jurisdiction  raised  in  a  measure 
determines  the  cause  upon  Its  merits,  all 
questions  are  disposed  of  in  one  opinion. 
The  record  is  voluminous,  but  for  the  pur- 
pose of  presenting  the  propositions  consider- 
ed the  following  summary  is  sufficient. 

By  will  duly  admitted  to  probate,  Mrs. 
Jane  C.  Brown  made  the  following  disposi- 
tion of  the  real  estate  of  which  she  died 
seised,  which,  for  convenience,  is  divided  in- 
to two  classes:  (1)  To  her  husband,  Henry 
C.  Brown,  the  Brown  Palace  Hotel  for  and 
during  his  natural  life,  with  full  power  to 
incumber  the  fee  in  such  manner  and  for 
such  purposes  as  he  might  see  fit,  with  au- 
thority to  appoint  who  should  take  the  re- 
mainder. The  will  provided  that  whoever 
took  this  property  after  the  termination  of 
the  estate  devised  should  take  it  subject  to 
all  incumbrances  placed  thereon  by  the  devi- 
see. In  case  of  the  death  of  the  devisee 
without  directing  who  should  take  the  re- 
mainder, the  title  to  such  property  was  to 
vest  in  the  children  of  the  testatrix  and  dev- 
isee, and  upon  their  death  in  their  children. 
(2)  The  remainder  of  her  realty  was  be- 
queathed to  Henry  C.  Brown,  his  heirs  and 
assigns.  In  fee.  No  property  was  set  apart 
for  the  payment  of  debts.  By  the  will  Hen- 
ry C.  Brown  was  named  executor,  and  upon 
the  admission  of  the  will  to  probate  quail- 
lied,  and  entered  upon  the  discharge  of  his 
duties.  At  this  time  the  hotel  was  incum- 
l)ered  by  mortgages  or  deeds  of  trust  to  the 
Xorthw^estern  Mutual  Life  Insurance  Com- 
pany, which  had  been  placed  thereon  by  the 
testatrix  to  secure  her  indebtedness  to  that 
company.  These  Incumbrances  also  includ- 
ed certain  tracts  embraced  In  class  2.  There 
was  also  other  estate  Indebtedness,  part  of 
which  was  unsecured  and  part  secured  on 
tracts  of  class  2.  Shortly  after  the  probate 
of  the  will,  Henry  0.  Brown  Increased  the 


loan  from  the  insurance  company,  which  he 
secured  on  the  property  already  incumbered 
to  that  company,  and  thereafter  negotiated  a 
loan  from  the  United  States  Mortgage  & 
Trust  Cwupany,  which  he  secured  by  deed  of 
trust  on  the  hotel  and  tracts  of  class  2.  The 
money  thus  borrowed  was  applied  to  the  dis- 
charge of  the  Indebtedness  to  the  insurance 
company,  and  part  of  the  remainder  on  other 
Indebtedness  of  the  estate.  Shortly  there- 
after the  other  estate  creditors  were  given 
and  accepted  a  deed  of  trust  to  secure  their 
indebtedness  on  the  same  property  incum- 
bered to  the  trust  company,  and  also  a  par- 
cel of  class  2.  These  creditors  were  also  se- 
cured by  deed  to  a  tract  of  class  2  executed 
Ijefore  the  death  of  Mrs.  Brown.  Mr.  Brown 
also  obtained  a  loan  from  persons  named  in 
the  record  as  the  "Clark  heirs,"  which  he  se- 
cured on  parcels  of  class  2.  This  money,  it 
is  claimed,  was  used  for  the  beneflt  of  the 
estate.  The  transactions  with  the  trust  com- 
pany and  Clark  heirs  were  subsequently  ap- 
proved by  the  heirs  and  devisee  of  the  tes- 
tatrix. Subsequent  to  the  date  when  the 
deeds  of  trust  above  mentioned  had  been 
executed  and  placed  of  record,  Mr.  Brown 
entered  Into  an  agreement  with  his  children 
named  In  the  will,  whereby  he  relinquished 
to  them  his  right  to  designate  who  should 
take  the  remainder  in  the  hotel  property  aft- 
er his  death,  or  to  Incumber  except  for  its 
protection.  Thereafter  the  executor  filed  his 
petition  for  leave  to  sell  real  property  to  pay 
debts  of  the  estate.  This  petition  contains 
the  statements  required  by  section  4751,  2 
Mills,  Ann.  St.  The  indebtedness  to  the 
trust  company  secured  on  the  hotel  and  oth- 
er property,  as  well  as  the  indebtedness  to 
the  Clark  heirs,  was  scheduled  as  liabilities 
against  the  estate.  The  petition  alleged  that 
certain  persons  and  corporations,  who  are 
the  plalntlfTs  In  error,  claimed  an  Interest  in 
specific  realty  of  the  estate  on  account  of 
dealings  had  with  Henry  C.  Brown  in  his  in- 
dividual capacity  subsequent  to  the  probate 
of  the  will,  or  were  Judgment  creditors  of 
Mr.  Brown,  whose  Judgments  are  baaed  up- 
on personal  transactions  with  him  during  the 
same  period;  that  these  parties  were  made 
defendonts  not  because  petitioner  recognized 
they  had  any  rights  which  entitled  them  to 
be  heard,  but  nevertheless  asked  that  they 
be  summoned  to  answer.  To  thts  petition 
the  heirs  of  deceased  were  also  made  par- 
ties defendant.  The  plaintiffs  in  error  an- 
swered, denying  certain  allegations  of  the 
petition;  denied  that  the  indebtedness  to  the 
trust  company  and  Clark  heirs  was  estate  In- 
debtedness; and  by  way  of  further  defense 
severally  pleaded  laches,  estoppel  by  con- 
duct, and  waiver  on  the  part  of  the  executor 
and  creditors  to  maintain  the  proceeding. 
In  addition,  they  severally  pleaded  that  they 
were  owners  of  specific  parcels  of  the  real 
estate  embraced  In  class  2  through  transac- 
tions with  Henry  C.  Brown  In  his  individual 
capacity,  after  the  probate  of  the  will,  which 
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were  not  Included  In  either  of  the  mortgages 
or  deeds  of  trust  above  mentioned,  or  had 
obtained  Judgments  against  him  based  upon 
personal  transactions  with  him,  which  were 
liens  upon  his  interest  in  the  property  cov- 
ered by  such  mortgages  or  deeds  of  trust; 
and  by  other  averments  made  it  appear  that 
the  source  of  their  rights  to  the  realty  which 
they  claimed  to  own  or  upon  which  they 
claimed  liens  was  the  will,  and  that  the 
value  of  the  property  specifically  pledged 
was  sufDclent  to  discbarge  all  indebtedness 
thereby  secured,  as  well  as  satisfy  the  liens 
of  those  who  were  the  Judgment  creditors 
of  Henry  C.  Brown.  To  the  several  defenses 
interposed  by  plaintiffs  in  error  exceptions 
were  filed  by  petitioner,  the  purpose  of 
which  was  to  raise  the  question  of  their  suffi- 
ciency. In  support  of  such  exceptions  the 
reasons  assigned  were,  substantially,  (1)  that 
such  defenses  did  not  present  issues  within 
the  frame  of  the  petition,  or  within  the  re- 
quirements of  the  statutes  under  which  the 
proceeding  was  instituted,  and  were  not 
witliin  the  Jurisdiction  of  the  court  to  deter- 
mine in  that  proceeding;  (2)  that  the  right 
to  object  to  the  sale  and  disposition  of  the 
real  estate  of  decedent  could  not  be  exer- 
cised by  those  who  were  neither  heirs,  dev- 
isees, nor  creditors  of  the  estate.  These  ex- 
ceptions were  sustained  except  as  to  certain 
denials  of  the  arermcnts  of  the  petition. 
Upon  the  trial  the  court  concluded  that  all 
Indebtedness  scheduled  constituted  liabilities 
against  the  estate,  including  that  of  the  trust 
company  and  Clark  heirs;  that  the  property 
devised  by  the  will  embraced  In  class  2 
should  first  be  resorted  to  for  the  payment  of 
the  estate  indebtedness  l>efore  resort  could 
be  bad  to  the  hotel;  that  whatever  Interest 
plaintiffs  in  error  had  In  the  property  de- 
scribed In  the  petition  was  subject  to  the 
payment  of  estate  indebtedness,  and  was  in- 
ferior to  the  rights  of  the  creditors,  heirs  and 
devisees,  and  directed  that  the  petitioner,  in 
bis  capacity  as  executor,  sell  so  much  of  the 
property  of  class  2  as  might  be  necessary  to 
imy  the  estate  indebtedness  as  found  and 
fixed  by  the  court.  The  question  of  the  dis- 
position of  the  hotel  property  after  exhaust- 
ing the  property  Included  in  class  2,  in  order 
to  raise  funds  to  pay  estate  indebtedness 
then  remaining  unpaid,  was  reserved  for  fu- 
ture consideration.  The  enforcement  of  the 
decree  will  absorb  all  the  property  of  class  2. 

M.  J.  Galllgan,  Wolcott,  Valle  &  Water- 
man. H.  H.  Dunham,  T.  J.  O'Donnell,  O'Bry- 
an  &  O'Bryan,  Benedict  tt  Phelps,  Cbas.  J. 
Hughes.  Jr.,  Bicksler,  McLean  &  Bennett, 
Ralph  Stevens,  Tbos.  H.  Hardcastle,  Rogers, 
Ontbbert  &  Ellis,  Pierpont  Puller,  and  Wm. 
B.  Harrison,  for  plaintiffs  in  error.  James 
H.  Brown.  A.  W.  Gillette.  Bartels  &  Blood, 
and  I.  N.  Stevens,  for  defendants  in  error. 

OABBERT,  C.  J.  (after  stating  the  facts). 
The  executor,  heirs,  and  devisees  of  the  tes- 
76  P.— 51 


tatrix  move  to  dismiss  the  appeal,  and  also 
contend  that  the  case  cannot  be  considered 
on  error  for  reasons  based  substantially  upon 
the  following  grounds:  (1)  That  the  plain- 
tiffs In  error  are  not  aggrieved  by  the  decree 
from  which  they  appeal;  (2)  that  no  question 
la  involved,  nor  Is  the  subject-matter  of  con- 
troversy or  the  Judgment  rendered  such  as 
to  give  this  court  Jurisdiction  on  appeal;  (3) 
that  the  questions  which  the  plaintiffs  in  er- 
ror sought  to  have  adjudicated  by  their  sev- 
eral answers  and  defenses  were  not  within 
the  Jurisdiction  of  the  county  court  to  de- 
termine in  a  proceeding  by  the  executor  for 
leave  to  sell  real  estate  to  pay  debts,  and 
that  the  value  of  their  several  alleged  prop- 
erty rights  severally  exceeded  the  constitu- 
tional limit  of  the  court  to  adjudicate. 

The  first  proposition  is  clearly  untenable. 
Plaintiffs  In  error  were  made  parties  to  the 
proceeding  because,  it  was  alleged,  they 
claimed  an  interest  In  the  property  which 
the  executor  sought  to  have  sold  for  the  pay- 
ment of  estate  indebtedness.  The  object  in 
making  them  parties  was  to  cut  off  their 
alleged  interest  la  such  property  by  virtue 
of  a  sale  and  disposition  thereof  by  the  exec- 
utor for  the  purpose  of  raising  funds  to  pay 
debts  against  the  estate.  They  sought  to  in- 
terpose a  defense  which  they  claimed  was 
sutticlent  to  entitle  them  to  a  decree  directing 
that  the  property  In  which  they  claim  to  be 
Interested  should  not  be  subjected  to  the 
payment  of  estate  indebtedness,  except  for 
the  balance  remaining  unsatisfied  after  all 
other  property  subject  to  such  indebtedness 
had  been  exhausted.  This  relief  was  denied, 
and  a  decree  rendered,  the  effect  of  which  Is 
to  deny  them  all  rights  In  the  property  In 
which  they  claim  to  be  Interested,  and,  when 
enforced,  will  divest  them  of  all  title  there- 
to. When  a  Judgment  purports  to  determine 
that  parties  to  the  action  In  which  it  Is  ren- 
dered have  no  rights  In  the  subject-matter 
of  controversy  In  which  they  claim  an  Inter- 
est, they  are  aggrieved  thereby  in  the  sense 
that  such  an  adjudication  entitled  them  to 
have  the  Judgment  rendered  reviewed,  when 
reviewable,  for  the  purpose  of  ascertaining 
whether  or  not  it  is  correct 

We  shall  not  attempt  to  determine  wheth- 
er any  question  Is  Involved,  or  the  subject- 
matter  of  controversy  such,  or  a  Judgment 
rendered  adverse  to  plaintiffs  In  error  In  an 
amount  which  would  vest  this  court  with  Ju- 
risdiction to  entertain  the  appeal  by  virtue 
of  the  law  regulating  appeals  to  this  court 
Section  400a,  MUls'  Ann.  Code.  The  Civil 
Code,  i  388a,  provides  that.  If  the  Supreme 
Court  does  not  have  Jurisdiction  to  entertain 
an  appeal,  but  would  have  had  the  action 
come  up  on  writ  of  error,  the  appeal  shall 
be  dismissed,  and  the  cause  redocketed  on 
error.  The  Judgment  appealed  from  is  final. 
The  Constitution,  by  section  23,  art.  6,  ex- 
pressly provides  that  WTlts  of  error  shall  lie 
from  the  Supreme  Court  to  every  final  Judg- 
ment of  the  county  court    This  provision  Is 
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supplemented  by  the  statute.  Section  1091, 1 
Mills'  Ann.  St.  By  virtue  of  these  provisions 
a  decree  ot  the  county  court  for  the  sale  of 
land  of  a  decedent  to  pay  debts  may  be  re- 
viewed on  error  (Sloan  v.  Strlckler,  12  Colo. 
170,  20  I'ac.  611),  and  we  therefore  dismiss 
the  appeal,  and  consider  the  case  on  error, 
because,  under  that  procedure,  the  case  la 
revievt'able  here  on  such  questions  as  the  rec- 
ord presents. 

In  a  certain  sense  the  Jurisdiction  of  the 
county  court  to  entertain  the  defenses  Inter- 
posed by  plaintiffs  In  error  and  adjudicate 
the  (luestions  thereby  raised  may  be  Involved, 
but  a  decision  of  the  case  as  argued  by  coun- 
sel for  the  respective  parties  depends  prin- 
cipally upon  the  determination  of  these  two 
propositions:  (1)  The  general  scope  and  au- 
thority of  the  county  court  in  proceedings  by 
an  executor  to  sell  real  estate  to  pay  debts; 
and  (2)  did  the  defense  upon  which  plaintiffs 
In  error  severally  predicate  their  right  to  a 
decree  directing  a  sale  of  the  several  tracts 
of  realty  described  In  the  petition  in  such 
order  as  would  protect  their  equities  state 
facts  sufficient  to  entitle  them  to  this  relief? 
We  limit  the  discussion  of  the  defenses  in- 
terposed by  plaintiffs  in  error  to  this  one,  be- 
cause we  do  not  deem  it  necessary  to  pass 
upon  the  others  at  this  time.  In  discussing 
these  two  propositions  we  shall  not  attempt 
to  determine  the  many  questions  argued  by 
counsel,  because,  by  determining  the  two 
main  questions  involved,  it  will  appear  they 
either  have  no  application  or  are  disposed  of 
in  the  two  propositions  determined. 

In  the  settlement  of  estates  of  deceased 
persons  the  county  court  is  vested  with  origi- 
nal and  unlimited  Jurisdiction.  Section  23, 
art.  6,  Const.;  Lusk  v.  Kershow,  17  Colo.  481, 
30  Pac.  02;  Wyman  t.  Felker,  18  Colo.  382, 
33  Pnc.  157.  One  of  the  functions  which  the 
couutj-  court  is  authorized  to  exercise  In  the 
settlement  of  estates  is  authority  to  enter- 
tain a  proceeding  by  an  executor  to  sell  real 
estate  to  pay  debts.  The  statutes  on  the 
subject  provide  who  sliall  be  made  parties  to 
such  proceeding;  that  any  ijerson  interested 
in  the  estate  as  creditor  or  otherwise,  and 
not  made  defendant,  may  appear  and  answer 
the  petition,  and  show  cause  against  the 
prayer  thereof  at  any  time  before  final  Judg- 
ment; that  such  proceedings  shall  conform 
as  nearly  as  practicable  to  the  proceedings 
of  courts  of  chancery  in  like  cases;  and  that 
upon  the  hearing  of  the  issues  formed  the 
court  shall  specify  the  order  In  which  the 
real  estate  shall  be  sold,  with  due  regard  to 
the  rights  of  all.  Sections  4751.  47.">8,  4760, 
4761,  2  Mills'  Ann.  St.  The  only  specific  lim- 
itation on  any  defendant  is  that  he  shall  not 
be  permitted  to  put  in  issue  the  decedent's 
title  or  Interests  in  the  lands  described  in  the 
petition.  Section  4758,  supra.  Authority  con- 
ferred upon  a  court  for  a  particular  purpose 
carries  with  it,  by  implication,  such  inci- 
dental powers  as  are  requisite  to  the  com- 
plete execution  of  the  power  expressly  grant- 


ed. Hyland  v.  Baxter,  98  N.  T.  610.  Logical- 
ly, then,  it  must  follow  that  In  proceedings 
to  sell  real  estate  to  pay  debts  of  a  deceased 
the  constitutional  limitation  of  value  does  not 
apply,  and  the  authority  of  the  county  court. 
In  order  to  enable  It  to  fully  discharge  the 
functions  conferred  by  law,  must  extend  to 
the  adjudication  of  all  questions  in  such  pro- 
ceedings except  the  one  limited  involving 
the  rights  of  those  before  the  court  interested 
In  the  real  estate  sought  to  be  sold,  whose 
rights  therein  will  be  Injuriously  affected  by 
a  decree  of  sale.  1  Woemw's  Law  of  Ad- 
ministration, §§  142,  150,  154;  Lowry's  Ap- 
peal, 114  Pa.  219,  6  Atl.  472;  Appeal  of  Mis- 
klmins,  114  Pa.  530,  6  Atl.  743;  2  %VberDer's 
Law  of  Administration,  |  487;  Callahan  v. 
Griswold,  9  Mo.  784;  Payne  v.  Pendleton,  82 
Miss.  320;  Pearce  v.  Calhoun,  59  Mo.  271; 
Tltterlngton  v.  Hooker,  58  Mo.  598.  Plain- 
tiffs in  error  were  not  attempting  to  make  an 
issue  on  the  title  of  the  testatrix.  On  the 
contrary,  they  claimed  title  from  that  source. 
Neither  were  they  attempting  to  have  their 
rights  as  against  the  heirs  and  devisees  de- 
termined, except  in  so  far  as  such  determina- 
tion Incidentally  Involved  their  rights  to  a 
decree  which  would  direct  the  order  in  which 
the  real  estate  should  be  sold.  In  short,  their 
defense  under  consideration  was  intended  to 
invoke  the  equitable  doctrine  of  marstialing 
assets.  The  rules  of  equity  are  as  valid  and 
binding  upon  the  county  court  in  exercising 
the  functions  conferred  by  law  in  the  admin- 
istration of  estates  as  upon  any  other  tri- 
bunal, and  when  it  becomes  necessary  to  pro- 
tect the  rights  of  parties  interested  In  prop- 
erty which  is  to  be  sold  for  the  payment  of 
estate  indebtedness  the  equities  between  the 
parties  to  the  proceeding  instituted  for  that 
purpose  mtist  be  recognized  and  enforced  by 
the  court  having  authority  to  entertain  it 
and  render  Judgment  therein.  Section  495,  2 
Woerner.  We  therefore  conclude  that  plain- 
tiffs In  error  were  proper  parties  to  the  pro- 
ceeding, and  by  their  defense  under  consid- 
eration presented  questions  within  the  scope 
of  the  authority  of  the  county  court  to  adju- 
dicate. 

Generally  speaking,  the  marshaling  of  as- 
sets consists  of  arranging  the  order  that  dis- 
tinct pieces  of  property  In  which  several  are 
interested  shall  he  resorted  to  for  a  specific 
purpose,  so  that  the  equities  of  each  will  be 
protected  as  far  as  possible  without  sub- 
stantial prejudice  to  the  rights  of  either. 
The  doctrine  Is  fully  recognized  and  enfor- 
ced In  courts  charged  with  the  administra- 
tion of  estates,  and  Is  based  upon  the  broad 
principle  that  no  one  will  be  permitted  to 
arbitrarily  exercise  a  right  to  the  injury  of 
another.  It  is  an  equitable  remedy  peculiar- 
ly applicable  in  proceedings  to  sell  real  es- 
tate in  which  several  are  Interested  to  pay 
debts  against  the  estate  of  a  deceased  person, 
for  by  its  application  the  burden  of  surren- 
dering the  realty  which  may  be  subjected 
to  the  payment  of  such  indebtedness  Is  eq- 
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nltably  distributed  among  the  several  per- 
sons interested  therein,  and  placed  where, 
In  Justice,   It   belongs.    1   Story's   Jurispru- 
dence, §§  558,  561;    19  Enc.  Law   (2d  Ed.) 
125G,  1257,  12!)2,  1203;    Howell  v.  Duke,  40 
Ark.  102;    Eddy  v.  Traver,  6  Paige,  521,  31 
Am.   Dec.   2C1.    The  sufflciency  of   the   de- 
fense of  the  several  pinintltTs  In  error  upon 
wliieh  they  predicate  their  right  to  a  decree 
marshaling  the  several  tracts  of  realty  de- 
scribed in  the  petition  depends  on  the  con- 
stniction  of  the  will  in  so  far  as  it  fixes  the 
status  of  the  parties  to  the  proceeding  in- 
stituted by  the  executor,  in  connection  with 
the  ultimate  facts  stated  in  the  defense  un- 
der consideration.    When  the  will  was  ad- 
mitted to  probate,  title  to  the  property  of 
class  2  vested  in  Henry  C.  Brown,  subject 
only  to  the  payment  of  estate  Indebtedness. 
Section  4670,  2  Mills'  Ann.  St;    Insurance 
Co.  V.   Childs,  25   Colo.  360,  54  Pac.   1020. 
He  could  convey  that  title  subject  to  the 
rights  of  the  estate  creditors.    He  was  de- 
vised a  life  estate  in  the  hotel,  with  full 
power  to  Incumber  tlie  fee.    This  devise,  by 
operation  of  law,  was  also  subject  to  estate 
Indebtedness.    According  to  the  will,  the  in- 
terest of  the  other  heirs  and  devisees  in  the 
hotel  was  entirely  contingent,  for  It  depend- 
ed upon  the  action  or  nonaction  of  Henry  C. 
Brown  in  designating  who  should  take  the 
remainder.    Whatever  interest  is  now  vest- 
ed in  them  in  this  property  under  the  will  by 
virtue  of  the  deed  of  waiver  executed  by 
Henry  C.  Brown  is  subject  to  unpaid  es- 
tate Indebtedness,  and  by  the  express  terms 
of  the  will  is  subject  to  the  Incumbrances 
l>Iaced  thereon  by  Henry  C.  Brown.    They  j 
never    had    any    interest    whatever   in   the 
property  of  class  2.    Certain  of  plaintiffs  In 
error  have  become  the  owners  of  the  Interest 
of  Henry  C.   Brown  in  specific  parcels  of 
class  2.    Others  are  his  judgment  creditors, 
and  have  acquired  a  Hen  on  his  Interest  In 
tlie  remainder  of  the  property  described  in 
the  petition  as  it  existed  on  the  date  when 
they  filed  transcripts  of  their  judgments  for 
record.    He   has    incimibered    the   property 
Uevlsed  other  than  that  owned  by  plaintiffs 
in   error  by  mortgages  and  deeds  of  trust. 
He  still  owns  the  property  of  class  2  so  In- 
cumbered, subject,  however,  to  the  payment 
of  the  indebtedness  secured  by  such  mort- 
gages and  deeds  of  trust.    Whether  the  deed 
of    waiver  has  terminated    his   Interest   in 
the  hotel  so  that  It  cannot  be  reached  by  the 
plaintiffs  in   error   who  are  his  judgment 
creditoi-s  is  immaterial.    That  property,  so 
far  as  tlic  other  heirs  and  devisees  are  con- 
cerned, is  expressly  subject  to  the  payment 
of  the  incumbrances  placed  thereon  by  him 
l>efore  the  execution  of  the  deed  of  waiver 
to   them,  and,  if  he  still  has  an  Interest  in 
that  property,  the  judgment  liens  of  plain- 
tiffs in  error  have  attached. 

From  this  r^sumS  we  conclude  that  all  the 
real  estate  of  which  Mrs.  Bx-own  died  seised 
Is  subject  to  the  payment  of  estate  Indebted- 


ness. The  Individual  property  of  Henry  C. 
Brown  is  liable  for  the  payment  of  his  in- 
dividual debts.  The  rights  of  all  the  devi- 
sees and  heirs  in  the  property  described  In 
the  petition  only  attach  to  that  undisposed 
of.  Henry  C.  Brown  will  not  be  permitted 
to  take  property  which  he  has  disposed  of 
to  pay  his  debts.  The  other  heirs  and  dev- 
isees cannot  resort  to  property  in  which  they 
never  bad  an  interest  for  the  purpose  of 
paying  off  debts  against  an  estate  in  which 
they  claim  to  be  Interested.  They  are  bound 
by  the  incumbrances  placed  on  the  hotel, 
and  must  discharge  them  out  of  their  own 
property.  Consequently,  they  cannot  have 
any  of  these  incumbrances  paid  out  of  prop- 
erty of  class  2  belonging  to  Henry  C.  Brown, 
to  the  detriment  of  either  of  plaintiffs  in 
error.  The  judgment  creditors  of  Henry  C. 
Brown  are  entitled  to  subject  whatever  In- 
terest he  has  remaining  in  the  property  in- 
cumbered after  these  incumbrances  are  dis- 
charged. Consequently  It  Is  Immaterial,  so 
far  as  the  rights  of  all  the  heirs  and  devisees 
are  concerned,  whether  that  remainder  Is  In 
the  hotel  or  In  proi)erty  of  class  2,  because 
Henry  C.  Brown  takes  nothing  In  the  prop- 
erty In  which  he  Is  interested  until  his  ob- 
ligations are  discharged;  and  the  other  heirs 
and  devisees  in  discliarging  the  Indebtedness 
on  the  hotel,  which  Is  the  only  property  in 
which  they  have  an  interest,  cannot  take 
property  of  Henry  C.  Brown  for  that  purpose, 
to  the  exclusion  of  bis  creditors.  Neither 
can  the  heirs  and  devisees  require  that  the 
Indebtedness  to  the  Clark  heirs  be  made  a 
lien  on  property  of  which  plaintiffs  in  error 
are  the  owners,  or  on  which  they  have  a 
Hen,  to  their  prejudice.  The  rights  of  the 
creditors  cannot  be  impaired,  but  they  will 
not  be  i)ermltted  to  resort  to  property  for 
the  satisfaction  of  their  indebtedness  to  the 
detriment  of  the  rights  of  plaintiffs  In  error, 
except  to  the  extent  necessary  to  satisfy 
their  claims  after  exhausting  the  property 
upon  which  they  have  specific  Hens. 

In  brief,  the  entire  case  on  the  two  propo- 
sitions considered  Is  simply  this:  The  court 
had  jurisdiction  to  entertain  the  defense  in- 
terposed by  plaintiffs  In  error.  All  property 
of  which  Mrs.  Brown  died  seised  Is  subject 
to  the  payment  of  estate  Indebtedness.  The 
heirs  and  devisees  cannot  require  property  of 
plahitlffs  In  error  to  be  subjected  to  the  pay- 
ment of  such  Indebtedness  in  order  to  free 
their  own  property  therefrom,  or  to  tlie  det- 
riment of  the  individual  creditors  of  Henry 
O.  Brown.  The  rights  of  the  estate  creditors 
cannot  be  Impaired,  but  in  satisfying  their 
indebtedness  out  of  the  real  estate  describe<l 
In  the  petition  the  equities  between  the  oth- 
er parties  to  the  proceeding  must  be  protect- 
ed as  far  as  possible  without  prejudice  to 
the  rights  of  such  creditors.  In  other  words. 
on  the  merits  as  presented  by  the  defense  of 
plaintiffs  in  error  relative  to  the  marshaling 
of  the  real  <>state,  their  equities  are  superior 
to  those  of  the  helra  and  devisees,  and  must 
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be  protected  to  the  extent  this  result  can  be 
accomplished  without  prejudice  to  the  rights 
of  the  estate  creditors.  If,  then,  they  sev- 
erally establish  the  facts  stated  In  this  de- 
fense, those  who  are  owners  of  specific  par- 
cels would  be  entitled  to  a  decree  exempting 
their  property  from  sale,  except  for  the  bal- 
ance of  Indebtedness  unsatisfied  after  ex- 
hausting all  other  property  described  in  the 
petition,  and  those  who  are  judgment  cred- 
itors to  a  decree  directing  that  the  hotel 
property  be  first  subjected  to  the  payment  of 
the  Indebtedness  secured  thereon  before  the 
other  property  pledged  for  that  Indebtedness 
be  resorted  to  for  the  payment  thereof.  We 
do  not  specifically  mention  what  decree  the 
Clark  heirs  would  be  entitled  to,  because  it 
appears  that  the  property  upon  which  they 
are  secured  is  sufficient  to  satisfy  their 
claltn.  If  this  is  not  the  fact,  then  protect- 
ing the  rights  of  the  judgment  creditors  in 
the  manner  indicated  fully  protects  them. 
The  court  erred  In  sustaining  the  exceptions 
to  the  defense  under  consideration. 

Counsel  for  the  executor  appears  to  rely 
upon  the  proposition  that  no  conveyance  by 
a  devisee  Is  of  any  validity  until  after  all 
debts  against  the  estate  are  paid  and  an  or- 
der for  distribution  made.  In  support  of 
this  contention  he  cites  section  4798,  2  Mills, 
Ann.  St.  It  is  true  that  the  executor  of  an 
estate  can  make  no  distribution  until  after 
the  estate  indebtedness  is  paid,  but  that  does 
not  prevent  a  devisee  from  dlsiwslng  of  his 
Interest  subject  to  the  payment  of  estate  in- 
debtedness; and  if  he  does  make  such  dispo- 
sition he  is  bound  thereby,  and  cannot  sub- 
8e<iuently  require  that  the  interest  which  he 
has  disposed  of  shall  thereafter  be  subject- 
ed to  the  Hen  of  estate  Indebtedness,  so  as  to 
protect  his  interest  in  any  of  the  property 
which  he  still  retains. 

So  far  we  have  proceeded  upon  the  theory 
that  all  IndebtedneHs  scheduled  in  the  peti 
tion  constitutes  llHbilltles  against  the  estate, 
but  we  must  not  be  understood  as  so  decid- 
ing. The  value  of  the  property  covered  by 
the  several  mortgages  and  deeds  of  trust  is 
sufficient  to  satisfy  the  Indebtedness  thereby 
secured,  as  well  as  the  judgment  creditors 
of  Henry  C.  Brown.  For  this  reason  it  is 
not  necessary  to  determine  the  questions 
raised  on  the  defenses  of  waiver,  laches, 
and  estoppel,  or  whether  the  indebtedness  lo 
the  dark,  heirs  and  trust  company  can  legal- 
ly be  charged  against  the  estate.  The  title 
of  the  heirs  and  devisees  in  the  property  in- 
cumbered by  the  several  mortgages  and 
deeds  of  trust  is  subject  to  such  incumbran- 
ces; but  on  account  of  the  value  of  the  prop- 
erty so  incumbered  It  will  not  be  necessary 
to  resort  to  that  owned  by  plaintifTs  In  error 
to  satisfy  the  indebtedness  secured  by  such 
incumbrances.  If  the  property  so  incumber- 
ed is  disposed  of  in  the  order  indicated  in 
this  opinion,  tliere  will  l)e  ample  left,  after 
such  indebtedness  is  discharged,  to  satisfy 
the  individual  Judgment  creditors  of  Henry 


C.  Brown  and  toe  claim  of  the  Clark  belrs. 
The  creditors  cannot  complain  of  being  con- 
fined to  the  property  pledged  for  their  secu- 
rity so  long  as  their  Indebtedness  is  paid  in 
full;  so  that  an  adjudication  of  these  ques- 
tions is  not  material  to  the  rights  of  any  of 
the  parties  to  the  proceeding  on  the  record 
now  before  us. 

The  judgment  of  the  county  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  the  views 
expressed  in  this  opinion.  Beversed  and  re- 
manded. 

ST£ELE,  3.,  not  participating. 

On  Petition  for  Rehearinj^. 

FER  CURIAM.  It  la  argued  that  the  plea 
for  marshaling  assets  was  insufficient,  be- 
cause that  remedy  cannot  be  invoked  except 
where  there  is  a  common  fund  and  a  common 
debtor.  Where  assets  are  to  be  marshaled 
for  the  payment  of  indebtedness  only,  the 
rule  contended  for  may  be  correct.  In  the 
case  at  bar,  however,  the  rights  of  the  par- 
ties do  not  depend  alone  on  the  conditions 
under  which  assets  are  marshaled  to  satisfy 
indebtedness.  The  underlying  principle  up- 
on which  the  doctrine  of  marshaling  assets 
is  based  Is  the  protection  of  equities.  That 
principle  has  been  recognized  and  applied,  so 
that  the  burden  of  yielding  property  to  pay 
estate  indebtedness  will  fall  upon  those  who, 
according  to  their  several  rights,  should  dis- 
charge that  bui-den.  It  seems  to  be  assumed 
that  the  decision  is  contrary  to  Erie  v.  Lane, 
22  Colo.  273.  44  Pac.  591.  We  cannot  see  how 
that  case  has  any  application  whatever  to 
the  one  at  bar.  It  only  determined  that  the 
dividend  on  the  claim  of  an  estate  creditor 
should  be  computed  upon  the  balance  re- 
maining unsatisfied  after  application  of  the 
proceeds  of  a  sale  of  property  held  as  securi- 
ty for  such  claim,  and  not  upon  the  entire 
claim  as  probated.  That  question  is  not  in- 
volved in  the  present  case.  Nor  does  Ross 
V.  Duggan,  5  Colo.  85,  have  any  application, 
because,  as  between  the  parties  to  the  pres- 
ent proceeding  no  question  of  rights  In  so 
far  as  the  order  of  disposition  of  the  several 
pieces  of  property  is  concerned,  is  in  any 
manner  dependent  upon  notice  to  or  inten- 
tion of  either  of  the  parties.  Aside  from 
these  considerations,  it  is  proper  to  add  that 
the  application  for  rehearing  is  only  made 
by  the  "estate  creditors."  They  certainly 
are  in  no  position  to  complain  of  the  judg- 
ment of  this  court,  because  their  rights  are 
fully  recognized  and  protected.  The  only 
parties  to  the  proceeding  whose  rights  are 
directly  affected  are  the  heirs  and  devisees. 

It  Is  said  that  the  benefit  of  the  reversal 
should  be  limited  to  plaintifTs  In  error.  We 
think  such  is  the  effect  of  the  order  of  re- 
versal, because  they  are  the  only  ones  before 
the  court  complaining  of  the  Judgment.  lu 
order,  however,  that  there  may  be  no  ques- 
tion on  this  score,  we  now  direct  that  the 
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Judgment  of  the  county  court  Is  reversed  as 
to  the  plaintiffs  In  error. 
Petition  for  reliearing  denied. 

STEEXE,  J.,  not  sitting. 


SLATEB  BRICK  CX).  v.  SHACKLBTON 

et  al. 

(Supreme  Court  of  Montana.     May  16,  1904.) 

STATUTE    OV    FBAUDS— SAXE    OF    PEBSONAXTT— 

FAST  FEBFOBUANCE— ASSUICFTION 

OF  CONTBACT. 

1.  Under  Civ.  Code,  {  2340,  declaring  invalid 
a  sale  of  peraonalty  for  $200  or  more,  not  in 
writing,  unless  the  buyer  accepts  and  receives 
part  of  the  thing  sold,  the  acceptance  and  re- 
ceipt need  not  be  concurrent  with  the  purchase. 

2.  Under  Civ.  Code,  §  2.140,  making  valid  a 
sale  of  personalty,  for  $200  or  more,  though 
not  in  writing,  if  the  buyer  accepts  and  re- 
ceives part  of  the  thing  sold,  such  acceptance 
and  receipt  by  one  who  assumes  the  buyer  s  con- 
tract is  sufficient. 

3.  When  the  record  does  not  disclose  a  request 
for  findings,  or  that  any  were  in  fact  made,  all 
findings  necessary  to  support  the  jndgQent  are 
implied. 

4.  Where  the  evidence  is  conflicting,  the  Su- 
preme Court  will  not  disturb  the  findings  of  the 
court  below  upon  the  consideration  of  error  as- 
signing the  insufficiency  of  the  evidence. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Yellowstone  County;  C  H.  Loud, 
Judge. 

Action  by  the  Slater  Brick  Company 
against  John  Shackleton  and  another,  part- 
ners as  Sbackleton  &  Whlteway.  Judgment 
for  plaintiff.    Defendants  appeal.    Affirmed. 

O.  M.  Hall,  tor  appellants.  O.  F.  Goddard, 
for  respondent 

CLAYBERG,  C.  C.  Appeal  by  defendants 
from  a  Judgment  and  order  denying  their  mo- 
tion for  a  new  trial.  The  action  was  brought 
to  recover  a  balance  claimed  to  be  due  for 
198,500  brick  delivered  by  plaintiff  to  defend- 
ants. The  only  question  in  controversy  be- 
tween the  parties  is  as  to  the  price.  Plain- 
tiff claims  that  it  contracted  for  the  sale  of 
the  brick  to  William  White  &  Co.  at  the  price 
of  98.50  per  thousand,  f.  o.  b.  cars  at  Billings, 
and  that  defendants  assumed  this  contract; 
that  in  pursuance  of  this  contract  all  the 
brick  were  delivered,  and  defendants  paid  on 
the  purchase  price  thereof  the  sum  of  $1,100. 
Defendants  deny  that  they  assumed  the  con- 
tract and  claim  that  they  purchased  the 
brick  directly  from  plaintiff  at  the  agreed 
price  of  $10.50  per  thousand,  f.  o.  b.  cars  Ft 
Keogh.  The  case  was  tried  by  the  court 
without  a  Jury. 

The  record  does  not  disclose  that  any  find- 
ings were  requested  by  either  party,  or  that 
any  were  made.  Therefore  all  findings  nec- 
essary to  support  the  Judgment  are  implied. 
Yellowstone  National  Bank  v.  Gagnon,  25 
Mont  268,  64  Pac.  664;  Boe  v.  Hawes,  28 
Mont  201,  72  Pac.  509. 

One  of  the  errors  assigned  is  insufflcleucy 
of  the  evidence.    The  evidence  is  couflictiug, 


•;  1.  See  Frauds,  SUtuto  ot,  voL  23,  Cent.  Dig.  ( 
161. 


and  the  rule  is  that  this  court  will  not  dis- 
turb the  findings  or  conclusions  of  the  court 
in  such  event.  Nelson  v.  Gt.  Nor.  Ry.  Co.,  28 
Mont  297,  72  Pac.  642;  Hefferlln  v.  Karl- 
man,  29  Mont  — ,  74  Pac.  201;  Butte  M.  & 
M.  Co.  V.  Kenyon  (Mont)  76  Pac.  696. 

Another  assignment  of  error  Is  that  the  al- 
leged contract  between  plaintiff  and  White  & 
Co.  is  void  under  section  2340  of  the  Civil 
Code,  because  the  price  of  the  goods  was  over 
$200,  and  the  contract  was  not  in  writing; 
that  none  of  the  goods  were  accepted  and  re- 
ceived by  White  &  Co.,  and  no  part  of  the 
purchase  price  was  paid  by  them.  This  de- 
fense is  unavailing  to  appellants,  as  they  are 
estopped  from  insisting  that  the  contract  was 
void,  for  the  reason  that  the  evidence  con- 
clusively shows,  and  the  court  must  have 
found,  that  they  have  received  all  the  brick 
and  paid  $1,100  on  the  purchase  price.  The 
receipt  and  acceptance  of  the  property  sold 
need  not  be  concurrent  with  the  time  of  sale, 
but  may  occur  at  any  time  thereafter.  The 
court  must  have  found  that  they  assumed  the 
contract  with  White  &  Co.,  and.  If  that  iB 
true,  they  were  simply  placed  in  White  A 
Co.'s  shoes  lu  the  contract  succeeded  to  all 
the  rights  of  White  &  Co.,  and  are  charge- 
able with  all  the  liabilities  of  White  &  Co. 
towards  the  plaintiff.  If  White  &  Co.  had  re- 
ceived and  accepted  any  part  of  tlte  merchan- 
dise, or  paid  any  part  of  the  purchase  price 
thereof,  the  entire  transaction  was  imme- 
I  dlately  placed  beyond  section  2340,  supra.  If 
defendants  took  the  place  of  White  &  Co., 
and  received  and  accepted  a  portion  of  the 
goods,  paid  a  portion  of  the  price,  the  con- 
tract was  equally  placed  beyond  section  2340, 
supra. 

Other  errors  assigned  are  as  to  the  admis- 
sion of  evidence.  We  have  carefully  exam- 
ined each  assignment,  and  are  satisfied  that 
all  the  evidence  which  was  introduced  under 
objection  tended  to  prove  the  truth  of  the 
allegations  of  the  complaint  and  was  there- 
fore admissible. 

We  therefore  advise  that  the  judgment  and 
order  appealed  from  be  affirmed. 

POORMAN  and  CALLAWAY,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 

BRANTLY,  C.  J.,  not  having  heard  the  ar- 
gument takes  no  part  In  this  decision. 


LEGGAT  et  al.  ▼.  CARROLL. 

(Sapreme  Court  of  Montana.     May  16,  1904.) 

WATERS  AND  WATEH  COURSES— DIVERSION— AC- 
TION FOB  DAHAOER — 8IOI1T  TO  USE  OF  WATEB 
— OWNERSHIP — BURDEN  OF  PBOOF — EVIDENCE 
—SUFFICIENCV— ADMISSIBILITY. 

1.  AVhere  plaintiffs,  in  an  action  to  recover 
damages  for  the  diversion  of  water  adjacent  to 
their  mining  claim,  allppre  ownership  of  the  right 
to  use  the  water,  the  burden  of  proof  Is  on  them 
to  show  ownership,  on  denial  of  the  allegation 
by  defendant 
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2.  Mere  proof  of  ownership  of  an  interest  In  ' 
a  placer  mining  claim  U  Insufficient  to  sliow  ! 
an  ownership  of  the  right  to  use  the  waters  ad-  . 
jacent  thereto.  , 

3.  In  an  action  to  recover  damages  for  the  di- 
version of  water  adjacent  to  plaintiffs*  mining  ! 
claim,  testimony  tending  to  show  that  the  claim 
could  not  be  worked  as  a  placer  mining  claim 
successfully  without  sufficient  volume  of  water 
to  enable  hydraulic  mining  to  be  done  on  it  is 
immnterial,  in  the  absence  of  proof  of  ownership 
by  plaintiffs  of  the  right  to  use  the  water. 

4.  Where  plaiutifTb,  in  an  action  to  recover 
damages  for  the  diversion  of  water  adjacent  to 
their  mining  claim,  offered  to  show,  by  the  per- 
son who  obtained  the  i>atent  from  the  govern- 
ment for  the  claim,  that  he  described  in  his  ap- 
plication, as  one  of  the  improvements  entitling 
him  to  a  patent,  a  ditch,  which  was  the  same  as 
that  in  which  the  water  involved  in  the  action 
was  located,  to  which  objection  was  made  and 
sustained,  whereupon  plaintiffs  offered  a  cer- 
tified copy  of  the  application  for  the  patent,  they 
thereby  waived  any  error  in  the  exclusion  of  the 
testimony. 

5.  Where  plaintiffs,  in  an  action  to  recover 
damages  for  the  diversion  of  water  adjacent  to 
their  placer  mining  claim,  offered  in  evidence  a 
certified  copy  of  the  application  for  a  patent 
to  the  claim,  which  was  excluded,  the  ruling  of 
the  court  in  excluding  it  cannot  be  considered 
on  appeal  in  the  absence  of  the  application  from 
the  record. 

6.  A  lease  of  several  mining  claims,  including 
the  right  to  <ise  "the  Mammoth  ditch  and  water 
right,  and  all  water  and  water  rights  heretofore 
used  with  or  appurtenant  to  the  said  leased  prem- 
ises," has  no  tendency  to  show  that  the  right  to 
use  such  water  was  api)urtenant  to  any  particu- 
lar one  of  the  mining  claims  so  leased. 

7.  The  testimony  of  a  witness  on  a  former 
trial  is  inadmis.sible  in  the  absence  of  a  show- 
ing that  it  was  given  in  an  action  between  the 
same  parties  relating  to  the  same  matter. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Silver  Bow  County;  E.  W. 
Hnrney,  Judge. 

Action  by  Ruth  P.  LeKgnt  and  others 
against  Eugene  Carroll,  receiver  of  the  Butte 
City  Water  Company.  From  a  judgment  for 
defendant,  plaintiffs  appeal.    Affirmed. 

Geo.  A.  Clnrk  and  Carpenter,  Day  &  Car- 
penter, for  appellants.  Forbis  &  Evans  and 
C.  P.  Drennen,  for  respondent. 

CLAYBERG,  C.  O.  Plaintiffs  appeal  from 
a  Judgment  of  nonsuit  entered  against  them, 
and  from  an  order  overruling  their  motion 
for  a  now  trial.  The  action  was  brought  to 
recover  damages  against  defendant  for  a  di- 
version of  water,  and  to  procure  an  injunc- 
tion against  further  diversion.  Plaintiffs  al- 
leged ownership  of  the  right  to  the  use  of 
one-eighth  of  the  waters  of  Mammoth  creek. 
This  was  denied  by  defendant  Tlie  burden 
of  proof  upon  the  issue  thus  raised  was  upon 
plaintiffs.  Proof  by  them  of  their  allega- 
tions in  this  regard  was  the  Initial  step  In 
the  trial  of  the  case.  After  hearing  all  of 
plaintiffs'  evidence,  the  court  on  motion  of 
defendant,  granted  Judgment  of  nonsuit.  If 
plaintiffs  offered  any  evidence  tending  to 
prove  their  right  to  the  use  of  the  water  as 
alleged,  the  nonsuit  should  not  have  been 
granted.  If,  on  the  other  hand,  no  such  tes- 
timony was  offered  by  plaintiffs,  they  were 


f  7.  See  Evidence,  vol.  20,  Cent.  Dig.  H  2412,  2413. 


not  entitled  to  any  relief,  and  no  error  was 
committed  by  the  court  In  sustaining  the  mo- 
tion for  nonsuit. 

Plaintiffs  were  the  owners  of  an  undivided 
one-eighth  interest  in  tlie  Highland  placer 
claim,  and  Insist  that  the  waters  of  Mam- 
moth creek  were  appurtenant  to  this  placer 
claim,  and  that.  tlien>fore,  they  w^ero  entitled 
to  the  use  of  one-eighth  of  such  waters.  No 
allegation  was  made  or  proof  offered  of  any 
conveyance  or  transfer  of  this  water  right 
to  plaintiffs,  or  of  any  appropriation  thereof 
by  them  personally,  or  of  any  such  adverse 
user  as  would  pass  title  to  them  by  prescrip- 
tion. 

The  proofs  disclose  the  following  condition 
as  to  this  water:  In  18S3  one  R.  D.  Leggat 
located  the  Highland  placer  claim  in  behalf 
of  himself  and  seven  others,  one  of  whom 
was  plaintiffs'  predecessor  In  interest  Each 
of  the  locators  was  entitled  to  a  one-eighth 
Interest  in  the  claim.  A  few  days  later  the 
same  R.  D.  Leggat  Initiated  an  appropriation 
of  1,500  inches  of  the  waters  of  Mammoth 
creek  in  bis  own  name,  and  afterward  com- 
pleted the  appropriation  by  diversion  and 
use.  R.  D.  Leggat,  at  the  time  of  the  Initia- 
tion of  this  appropriation,  was  the  owner  of 
and  entitled  to  one-eighth  Interest  In  the 
Highland  placer  claim.  He  also  owned  an- 
other patented  placer  claim,  and  was  Inter- 
ested in  still  another,  both  of  which  were 
adjacent  to  the  Hlgliland  placer  claim.  Soon 
thereafter  he  became  Interested  in  still  other 
placer  claims  in  this  Immediate  vicinity. 
The  notice  of  appropriation  reads  that  "the 
said  waters  are  claimed  and  located  for  the 
purpose  of  carrying  it  In  a  ditch  seven  miles 
to  (/oolee  dry  gulch,  a  tributary  of  HighlauA 
gulch.  Silver  Bow  county,  Montana,  and  for 
the  purpose  of  mining  with."  The  proof  dis- 
closes that  a  portion  of  Coolee  dry  gulch  was 
Included  in  the  limits  of  the  Highland  placer 
claim,  a  portion  within  the  limits  of  patented 
placer  No.  38,  in  which  Leggat  was  interest- 
ed, and  a  portion  entirely  outside  both  of 
these  claims. 

Leggat,  the  appropriator  of  the  water,  was 
called  as  a  witness  for  plaintiffs,  and  testi- 
fied, among  other  things,  that  be  appropri- 
ated these  waters  Individually  and  for  his 
own  use  and  benefit,  and  that  In  the  year 
1887  or  1888  he  conveyed  a  certain  interest 
therein  to  one  White,  who  had  paid  liim  a 
portion  of  the  money  which  he  (Leggat)  had 
expended  In  making  the  appropriation  of  the 
water;  that  none  of  the  plaintiffs  or  their 
predecessor  in  interest  paid  any  part  of  tiie 
cost  of  appropriation  or  diversion  of  the  wa- 
ters; that  for  several  years  after  the  appro- 
priation he  conducted  the  waters  appropri- 
ated across  the  Highland  placer  claim  and 
used  them  upon  other  claims;  that  none  of 
the  waters  so  appropriated  were  ever  used 
by  him  or  with  his  consent  upon  the  Coolee 
diggings.  (However,  as  to  this  last  fact,  he 
was  contradicted  by  other  witnesses.)  Proof 
was  offered  showing  thot,  some  time  after 
the  appropriation  was  complete,  R.  D.  Leg- 
Uigilized  by  VJ»^*^V  iv^ 


Mont) 


LBGGAT  v.  CARROLL. 


807 


gat  used  this  water  for  several  years  In  mln- 
tog  upon  the  Highland  placer  claim;  but,  so 
far  as  disclosed  by  tbe  record,  neither  of  tbe 
plaintiffs  nor  their  predecessor  in  interest 
bad  any  share  or  interest  in  this  use  or  in 
the  mining,  nor  had  they  at  the  time  of  said 
use  any  knowledge  thereof.  R.  D.  Leggat 
was  a  co-tenant  in  this  claim  with  tbe  other 
owners  thereof,  and  bad  a  right  to  use  his 
own  water  right  in  connection  therewith, 
without  endangering  bis  right  thereto. 

Did  any  of  this  proof  tend  to  show  that 
tbe  water  right  thus  appropriated  by  R.  D. 
Leggat  was  appurtenant  to  the  Highland 
placer  claim?  This  court  has  held  for  many 
years,  by  a  uniform  line  of  decisions,  tliat  a 
water  right  Is  appurtenant  to  tbe  land  upon 
which  It  is  used.  Whatever  doubts  may  ex- 
ist as  to  the  correctness  of  this  ruling,  many 
conveyances  liave  been  made  in  reliance  up- 
on It,  and  it  has  therefore  become  a  rule  of 
property,  and  the  doctrine  of  stare  decisis 
must  apply.  In  order  that  anything  should 
become  appurtenant  to  land,  such  thing  must 
be  acquired  by  tbe  owner  of  tbe  laud,  or  the 
person  contesting  such  ownership  must  so 
have  conducted  himself  in  relation  thereto 
as  to  be  estopped  from  so  contesting.  No  es- 
toppel is  pleaded  in  this  case.  As  above 
stated,  no  claim  is  made  of  any  acquirement 
of  title  to  the  water  right  in  question,  but 
plaintiffs  rest  their  entire  case  upon  the 
proposition  that,  owning  one-eighth  of  the 
placer  claim,  they  own  one-eighth  of  the  wa- 
ter right  as  being  appurtenant  to  said  placer 
claim.  There  is  an  absolute  want  of  proof 
in  tbe  record  tending  in  any  wise  to  support 
this  claim. 

The  only  other  errors  complained  of,  which 
It  is  necessary  to  take  notice  of,  are  alleged 
errors  upon  the  introduction  of  testimony. 
It  is  alleged  that  the  court  erred  in  sustain- 
ing defendant's  objection  to  tbe  following 
question  asked  tbe  witness  John  B.  Leggat: 
"I  will  ask  you  if  it  is  possible  to  work  it 
as  placer  mining  ground  successfully  without 
sntficient  volume  of  water  to  enable  hydraul- 
ic mining  to  be  'done  upon  it?"  This  ques- 
tion was  objected  to  as  incompetent  because 
tbe  witness  had  not  quniifled  himself,  and 
also  on  the  ground  of  Immateriality.  The 
evident  purpose  of  the  question  was  to  show 
damages  caused  by  the  defendant's  diversion 
of  the  waters  of  Mammoth  gulch,  as  alleged 
in  the  fli-st  cause  of  action  in  the  complaint 
Before  tbe  testimony  sought  to  be  brought 
out  by  this  question  could  at  all  become  ma- 
terial. It  was  necessary  for  plaintiffs  to  show 
that  they  owned  an  interest  in  the  right  to 
tbe  water  of  Mammoth  gulch.  As  we  have 
seen,  they  gave  no  testimony  tending  to 
show  that  condition;  therefore  the  testimony 
thus  offered  was  immaterial.  The  same  re- 
marks apply  to  errors  Xos.  4  and  8. 

Error  No.  5  was  waiveil.  Witness  R.  D. 
T>eggat  was  asked  the  following  question: 
"I  will  ask  you  if  you  did  not  describe  in 
that  application  for  patent  as  one  of  the  im- 
provements entitling  you  to  patent,  a  ditch. 


which  was  tbe  same  as  the  Mammotb  ditch?" 
This  was  objected  to  on  the  ground  that  the 
application  was  the  best  evidence,  whereupon 
counsel  for  plaintiffs  made  the  following  of- 
fer: "We  now  offer  In  evidence  a  certified 
copy,  certified  by  the  Commissioner  of  tbe 
United  States  Land  OIBce,  of  an  appiicatiou 
for  patent  signed  and  verified  by  Roderick 
D.  Leggat,  and  dated  the  6th  day  of  Jan- 
uary, 188S,  in  which  be  makes  application 
for  patent  to  the  Highland  placer."  The  of- 
fer was  objected  to,  and  the  objection  was 
sustained.  By  this  offer  to  Introduce  the 
application  referred  to  In  the  question  first 
above  specified,  plaintiffs'  counsel  waived  the 
right  to  insist  tliat  the  overruling  of  that 
question  was  error.  We  cannot  consider  the 
ruling  upon  the  offer  of  the  application  for 
patent  because  the  application  offered  is  not 
contained  in  tlie  record.  Haupt  v.  SImington, 
27  Mont  480.  71  Pac.  672,  94  Am.  St  Rep. 
839;  Tague  v.  John  CapUce  Co.,  28  Mont  51, 
72  Pac.  297. 

The  next  error  alleged  is  tbe  action  of  the 
court  in  sustaining  defendant's  objection  to 
tlie  offei'  in  evidence  of  a  written  lease,  dat- 
ed May  5,  1894,  of  the  Highland  placer  and 
other  property.  Including  the  right  to  use  the 
Mammoth  ditch  and  water  right,  and  all  wa- 
ter and  water  rights  heretofore  used  with  or 
appurtenant  to  said  leased  premises.  It  will 
be  noticed,  from  an  examination  of  this 
lease,  tliat  several  placer  claims  were  leased 
by  Rod.  D.  Leggat  and  wife,  White  and  wife, 
Lettellier  and  wife,  to  one  Petty.  After  de- 
scribing the  placer  claims  leased,  tbe  lease 
further  provides:  "It  is  also  understood  and 
agreed  between  the  parties  hereto  tliat  said 
second  party  shall  have  the  right  to  use  In 
his  mining  operations  on  said  leased  prem- 
ises during  the  continuance  of  said  lease,  the 
Mammoth  ditch  and  water  right,  and  all 
water  and  water  rights  heretofore  used  with 
or  appurtenant  to  said  leased  premises."  We 
do  not  believe  tliat  the  provision  of  this  lease, 
above  quoted,  in  any  manner  tended  to  show 
that  the  Mammoth  water  right  was  appurte- 
nant to  the  Hlgliland  placer  claim.  The  provi- 
sion above  quoted  must  be  so  construed  as 
to  refer  to  each  of  the  placer  claims  mention- 
ed in  the  lease.  No  water  right  could  be  ap- 
purtenant to  all  the.se  placer  claims  unless  the 
ownership  of  the  water  right  and  tbe  owner- 
ship of  the  placer  claims  was  in  the  same 
person  or  ini'sons.  The  record  discloses  that 
tbe  ownership  of  each  of  the  placer  claims 
was  in  different  persons.  So  far  as  the  lan- 
guage above  quoted  from  the  Ica.se  Is  con- 
cerned, it  may  have  been  Intended  by  the 
owners  of  the  Mammoth  ditch  and  water 
right  to  lease  It  to  the  party  of  the  second 
part  as  a  separate  and  distinct  property.  .It 
will  be  noticed  that  the  language  above  quot- 
ed does  not  Imply  that  the  Mammoth  ditch 
and  water  right  are  appurtenant  to  the  leased 
premises.  This  language  is,  "the  Mammoth 
ditch  and  water  right  and  all  water  and  wa- 
ter rights  heretofore  used  with  or  appurtenant 
to  said  leased  premises."    We  do  not  think, 
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therefore,  that  any  error  was  committed  by 
the  court  in  the  exclusion  of  said  lease  from 
evidence. 

Counsel  undertook  to  Introduce,  by  the  tes- 
timony of  the  stenographer  of  the  court,  the 
testimony  of  witness  Vilandry,  given  In  an 
action  brought  by  plalnUfts  against  the  Butte 
City  Water  Company,  the  Judgment  roll  of 
which  was  offered  and  received  in  evidence 
in  this  hearing.  This  was  objected  to  by 
the  defendant  as  Incompetent,  Immaterial, 
and  Irrelevant,  and  that  the  action  was  not 
between  the  same  parties  as  the  parties  to 
this  suit,  and  did  not  relate  to  the  same  mat- 
ter. There  Is  no  doubt  but  that  the  evidence 
was  properly  excluded,  imder  the  statutes  of 
this  state,  and  under  the  decision  In  Reynolds 
V.  Fltzpatrlck,  28  Mont.  170,  72  Pac.  510. 

We  find  no  error  In  the  record,  and  advise 
that  the  Judgment  and  order  appealed  from 
be  affirmed. 

POORMAN  and  CALLAWAY,  CO.,  con- 
cur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


GRAHAM  T.  GRRAT  FALLS  WATKR  POW- 
ER &  TOWN-SITE  CO.  et  al. 

(Supreme  Court  of  Montana.     May  16,  1904.) 

PUBLIC  LANDS— PBE-EMPTION — CANCELLATION 
— PKOOF— SUFFI CIEN  C  Y— STAT  UTES— CO  NTB8T— 
BO.NA  FIDE  PUBCHASEBS—riNDINQ— CONCLU- 
SIVENESS— PATENTS— EQUITY. 

1.  Act  Cong.  May  14,  1880,  c.  89,  «  2,  21  Stat. 
140  [U.  S.  Comp.  St.  1901,  p.  1392],  provides 
that  in  all  cases  where  any  person  has  contested 
and  procured  the  cancellation  of  any  pre-emp- 
tion he  shall  be  allowed  a  preferential  right  to 
enter  the  lands  on  receipt  of  notice  of  cancella- 
tion. A  contest  thereunder  resulted  in  a  dis- 
missal by  the  local  land  officers.  On  appeal  the 
Commissioner  of  the  General  Land  Office  also 
adjudged  that  the  contest  be  dismissed.  On  re- 
consideration he  revoked  and  set  aside  his  deci- 
sion, holding  the  contested  entry  for  cancellation, 
February  25, 1881.  Congress  repealed  the  timber 
culture  laws  by  act  of  March  3,  1891  (26  Stat. 
1098),  and  in  section  7  provided  for  confirma- 
tion of  contested  pre-emptions  in  the  hands  of 
bona  fide  purchasers.  On  March  2C,  1891,  the 
purchasers  of  the  contested  pre-emption  applied 
for  a  confirmation  under  the  new  law,  whereuu- 
on  the  commissioner  suspended  his  order  of  Fel>- 
ruary  25,  1891,  and  confirmed  the  contested  en- 
try. On  appeal  the  Secretary  of  the  Interior  also 
confirmed  the  entry.  Thereafter  patent  was  is- 
sued to  the  purchasers.  Held,  that  the  entry 
was  never  canceled,  so  as  to  entitle  the  con- 
testant to  the  preferential  right  under  the  act 
repealed. 

2.  The  preferential  right  given  to  a  success- 
ful contestant  under  21  Stat.  140  [U.  S.  Comp. 
St.  1901,  p.  1392],  was  not  a  property  or  vested 
rigl^,  nor  a  right  which  could  be  enforced 
against  the  government,  but  a  mere  privilege 
of  becoming  the  first  entryman. 

3.  Congress,  by  the  passage  of  Act  March  3, 
1891  (2«  Stat.  1098),  providing  for  the  con- 
firmation of  contested  pre-emptions  in  the  hands 
of  bona  fide  purchasers,  cut  off  the  rights  of 
successful  contestant*   under   Act   Cong.   May 


14,  1880,  21  Stat.  140  {V.  S.  Comp.  St.  1901, 
p.  1392],  giving  a  succes.sful  contestant  a  prefer- 
ential right  to  enter  on  notice  of  cancellation 
of  a  contested  entry. 

4.  The  land  department's  finding  on  tlie  issue 
as  to  whether  certain  persons  are  bona  fide 
purchasers  of  contested  pre-emptions  is  conclu- 
sive on  the  state  courts. 

5.  The  title  conveyed  by  a  patent  will  not  be 
disturbed  where  the  proof  of  its  invalidity  is  not 
clear  and  convincing. 

6.  Plaintiff  in  a  suit  in  equity  to  declare  bona 
fide  purchasers  of  a  pre-emption  to  be  his  trus- 
tees, praying  that  they  be  decreed  to  execute  and 
deliver  to  him  a  deed  therefor  free  from  all  in- 
eumbrnnces,  predicated  on  his  contest  of  the 
original  entry,  has  no  equity  which  will  prevail 
over  the  title  of  defendants,  where  he  never 
made  a  declaration  of  homestead  as  to  the  con- 
tested pre-emption,  nor  paid  any  fees  for  the 
land,  and  his  good  faith  In  bringing  the  salt  is 
questionable. 

Milburn,  J.,  dissenting  in  part. 

CommissionGrs'  Opinion.  Appeal  from  Dis- 
trict Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Suit  by  James  Graham  against  the  Great 
Falls  Water  Power  &  Town-Site  Company 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Geo.  M.  Borquin,  for  uppellant  L  Parker 
Veazey,  for  respondeut«^ 

CALLAWAY,  C.  The  defendant  had  Judg- 
ment below  upon  the  pleadings,  and  plaintiff 
has  appealed.  From  the  complaint,  answer, 
and  reply  It  appears  that  on  Februafy  24, 
1883.  one  Archibald  C.  Campbell  filed  In  the 
United  States  Laud  Office  at  Helena,  Mont., 
a  pre-emption  declaratory  statement  upon 
the  southeast  quarter  of  section  10,  In  town- 
ship 20  nortb,  of  range  3  east  of  the  Montana 
principal  meridian,  alleging  his  settlement 
thereon  as  of  date  February  16,  1883.  In  the 
followbig  October  he  submitted  final  proof 
thereon,  upon  which  cash  entry  No.  1,373, 
Helena,  Mont.,  Series,  was  made  for  the  land 
In  the  local  land  office,  and  <mi  October  17, 
1883,  be  obtained  the  usual  receiver's  final 
receipt  therefor.  Three  days  thereafter 
Campbell  sold  the  land  to  Timothy  E.  Collins 
for  $1,000.  Thereafter  Collins  sold  the  land 
to  Paris  Gibson  and  Robert  Vaughn.  There- 
after, and  on  October  25,  1886,  Vaugbn  con- 
veyed an  undivided  one-half  interest  tberein 
to  James  J.  Hill.  On  February  23,  1887,  Gib- 
son and  wife  conveyed  to  said  Hill  tbeir  un- 
divided half  Interest  tberein;  and  on  July  19, 
1887,  Hill  and  wife  conveyed  the  land  to  the 
defendant,  the  Great  B'alls  Water  Power  & 
Town-Site  Company,  hereafter  to  be  referred 
to  as  the  "Town-Site  Company."  The  de- 
fendant St.  Paul,  Minneapolis  &  Manitoba 
Railway  Company  is  a  grantee  of  the  defend- 
ant town-site  company.  On  May  28,  1887. 
the  plaintiff  filed  In  the  United  States  Land 
Office  at  Helena  an  offer  to  contest  the  Camp- 
bell entry,  alleging  that  it  was  fraudulent 
and  Invalid.  Plaintiff's  offer  to  contest  was 
allowed,  and  the  hearing  thereupon  was  had, 
commencing  in  December,  1887.  and  extend- 
ing into  January,  188S.    Prior  to  tbe  liearing 


Digitized  by 


Google 


Mont)       GRAHAM  v,  GREAT  FALLS  WATER  POWER  &  TOWN-SITE  CO, 


609 


Campbell  died.     The  defendant  town-site  com- 
pany defended  the  contest  proceedings. 

li  seems  that  the  local  laud  otBcers  at 
Helena,  Mont.,  dismissed  the  contest,  and 
plaintiff  appealed  to  the  Commissioner  of  the 
General  Land  Office.  On  November  2.5,  1890, 
the  commissioner  rendered  a  decision  holding 
the  Campbell  entry  intact,  and  adjudged  that 
the  contest  initiated  by  Graham  be  dismissed. 
On  December  19,  1800,  plaintlfl  prayed  for  a 
review  and  reconsideration  of  the  commie- 
pioner's  decision  rendered  November  25tb  pre- 
ceding, which  was  granted.  On  Febrviary  25, 
1891,  the  commissioner  rendered  a  decision 
revoking  and  setting  aside  his  decision  of 
November  25,  1880,  and  holding  Campbell's 
cash  entry  for  cancellation.  On  March  26, 
1S91,  the  town-site  company  applied  to  the 
Commissioner  of  the  General  Land  Office  by 
petition  to  have  the  Campbell  entry  declared 
confirmed  by  virtue  of  section  7  of  the  act  of 
Congress  approved  March  3,  1891,  c.  5G1,  20 
Stat  1098,  upon  the  ground  that  the  town- 
site  company  was  a  bona  fide  purchaser  of 
the  land  within  the  meaning  of  the  act. 
Thereafter,  and  on  April  24,  1891,  the  com- 
missioner made  and  filed  an  order  suspending 
his  previous  order  of  February  23,  1891,  stay- 
ing all  proceedings  thereunder.  Thereafter 
the  commissioner,  having  talcen  proof  upon 
the  question  as  to  whether  the  town-site 
company  was  a  bona  fide  purchaser  within 
the  meaning  of  the  act  of  March  3,  1881, 
found  it  80  to  be,  and  declared  the  Campbell 
entry  confirmed  by  virtue  of  said  act  From 
this  action  on  the  part  of  the  commissioner 
Graham  appealed  to  the  Secretary  of  the  In- 
terior, who.  on  May  23,  1895,  dismissed  the 
appeal,  approved  the  order  of  the  commis- 
sioner, and  conlirmed  the  Campbell  entry  to 
the  tovyn-slte  company.  Patent  for  the  land 
was  Issued  and  delivered  to  the  company  on 
August  17,  1895.  On  December  24,  1898,  the 
plaintiff  commenced  this  action  for  the  pur- 
pose of  having  the  defendants  declared  his 
trustees  for  the  land  in  question,  praying 
that  they  be  decreed  to  execute  and  deliver 
to  him  a  deed  therefor  free  from  all  inciua- 
brances  done  or  suffered  by  them. 

Plaintiff  contends:  (1)  That  he  had  the 
first  legal  claim  to  the  land  upon  the  cancel- 
lation of  the  entry.  (2)  That  the  Campbell 
entry  was  canceled  when  the  act  was  passed, 
and  the  commissioner's  Judgment  holding  the 
same  for  cancellation  has  never  been  modi- 
fled,  reversed  or  set  aside;  that  it  was  errone- 
ously and  wrongly  suspended  because  of  the 
misconstruction  of  the  operation  of  the  act 
of  1891.  (3)  By  accepting  the  government's 
offer  to  contest,  spending  his  money  thereon, 
and  procuring  the  cancellation  of  the  en- 
try, plaintiff  had  a  vested  right  to  purchase 
the  land,  which  right  was  property  within 
the  meaning  of  the  law.  (4)  Contests  then 
pending  were  not  intended  to  be  Included 
within  the  operation  of  the  act  of  1891. 

When  plaintiff  began  his  contest  he  relied 
upon  section  2  of  the  act  of  May  14,  1880,  c. 


89,  S  2,  in  which  It  Is  provided  that  "in  all 
cases  where  any  person  has  contested,  paid 
the  land  office  fees,  and  procured  the  cancel-i 
latlon  of  any  pre-emption,  homestead,  or 
timber-culture  entry,  he  shall  be  notified  by 
the  register  of  the  land  crffice  of  the  district 
In  which  such  land  Is  situated  of  such  can- 
cellation, and  shall  be  allowed  thirty  days 
from  date  of  such  notice  to  enter  said  lands." 
21  Stat  140  HI.  S.  Comp.  St.  1901,  p.  1392]. 
As  we  have  seen,  on  February  25,  1891, 
plaintiffs  contest  was  sustained,  and  the 
Campbell  entry  was  held  for  cancellation. 
On  March  3,  1891,  "Am  act  to  repeal  the 
timber-culture  laws,  and  for  other  purposes," 
became  a  law.  Section  7  of  this  act  provid- 
ed in  part:  "And  all  entries  made  under  the 
pre-emption,  homestead,  desert-land,  or  tim- 
ber-culture laws,  In  which  final  proof  and 
payment  may  have  been  made  and  certifi- 
cates issued,  and  to  which  there  are  no  ad- 
verse claims  originating  prior  to  final  entry 
and  which  have  been  sold  or  incumbered 
prior  to  the  first  day  of  March,  eighteen  hun- 
dred and  eighty-eight  and  after  final  entry, 
to  bona  fide  purchasers,  or  incumbrancers, 
for  a  valuable  consideration,  shall  unless  ujv 
on  an  investigation  by  a  Government  Agent 
fraud  on  the  part  of  the  purchaser  has 
been  found,  be  confii-med  and  patented  upon 
presentation  of  satisfactory  proof  to  the 
Land  Department  of  such  stile  or  incum- 
brance." 26  Stat  1008.  So  long  as  title  to 
the  public  domain  remains  in  the  United 
States,  the  individual  citizen  has  no  privi- 
leges tliereln  save  such  as  are  granted  by 
statute.  His  right  to  obtain  land  under  the 
federal  statutes  Is  a  mere  bounty  extended 
to  him  by  a  generous  government.  UnUl  his 
rights  become  vested  in  a  specified  tract  of 
land,  as  we  shall  see.  Congress  may  take 
from  him  any  privileges  It  has  theretofore 
extended  to  him.  The  act  of  1880,  supra, 
was  passed  for  the  purpose  of  exposing  and 
preventing  fraud  In  the  acquisition  of  the 
public  lands,  as  well  as  to  restore  the  lands 
to  the  public  domain.  As  a  reward  for  pros- 
ecuting a  contest  to  a  successful  completion. 
Congress  gave  to  the  contestant  a  preferen- 
tial right  as  against  other  entrymeu,  to 
enter  the  land  which  had  been  restored  to 
the  public  domain  through  his  efforts.  While 
the  fraudulent  entry  was  pending,  the  land 
was  temporarily  wlthdraw^u  out  of  the  pub- 
lic domaiu,  and  beyond  the  reach  of  other 
entrymen.  Hodges  v.  Colcord,  24  Sup.  Ot 
433,  48  L.  Ed.  — .  So  that  unless  Congress 
otherwise  disposed  of  the  land  embraced  In 
the  Campbell  entry  upon  its  cancellation, 
plaintiff  had  the  first  right  to  purehase  It 
But  was  the  Campbell  entry  ever  canceled';? 
The  local  officers  recommended  that  plain- 
tiff's contest  be  dismissed.  The  Commis- 
sioner of  the  General  Land  Office  decided 
against  plaintiff,  and  directed  such  dismissal. 
Upon  rehearing  the  commissioner  revoked 
and  set  aside  bis  first  decision,  and  held  the 
Campbell  entry  for  cancellation.    The  town- 
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site  company  had  CO  days  Id  which  to  ap- 
peal from  this  decision  to  the  Secretary  of 
the  Interior.  Rule  80,  4  I^nd  Dec.  47.  Fall- 
ing to  appeal,  the  commissioner's  decision 
would  have  become  final.  Rule  112,  4  Land 
l>eo.  49;  Murray  v.  Polglase,  17  Mont.  455, 
43  Pac.  505.  Within  the  Ume  limited  for  ap- 
peal the  town-site  company  applied  for  a 
confinuatlou  of  Its  title  under  the  act  of 
March  3,  1891,  alleging  itself  to  be  a  bona 
tide  purchaser  thereof.  On  April  24,  1891, 
also  within  the  time  allowed  the  town-site 
company  to  appeal,  the  commissioner  sus- 
pended his  Judgment  of  February  25,  1891, 
and  stayed  all  proceedings  thereunder,  and, 
upon  taking  proof  found  the  town-site  com- 
pany to  be  a  bona  fide  purchaser  of  the 
land,  confirmed  the  entry,  and  dismissed 
plaintiff's  contest.  It  Is  apparent,  tlierefore, 
that  plaintiff  never  procured  the  cancellation 
of  the  Campbell  entry.  It  never  was  can- 
celed. 

If  the  commissioner  had  the  right  to  re- 
voke and  set  aside  his  Judgment  of  Novem- 
ber 25,  laoo.  be  had  a  like  right  to  suspend 
that  of  February  25,  1891.  He  finally  dis- 
missed plaintitrs  contest,  which  was  a  final 
Judgment  in  favor  of  the  town-site  company. 
Whether  he  misconstrued  the  law  In  so  do- 
ing we  shall  see  later  on.  But  under  the 
view  we  take  of  this  case  It  Is  Immaterial 
whether  plaintUT  procured  the  cancellation 
of  the  Campl>eli  entry  or  not.  I^t  us  con- 
cede that  he  did  procure  Its  cancellation,  and 
therefore  had  the  first  right  to  enter  the 
tract  of  land  thus  restored  to  the  public 
domain.  His  position  then  was  the  same  as 
If  he  had  been  a  pre-emptor  who  had  made 
settlement  of  and  Improvement  upon  public 
land,  but  had  not  yet  made  entry  thereof. 
It  win  be  remembered  that  a  pre-emptor  was 
one  who.  by  settlement  upon  and  Improve- 
ment of  public  land,  acquired  a  preferential 
right  to  purchase  the  particular  tract  In  his 
occupancy,  if  it  did  not  exceed  160  acres 
in  extent,  at  the  minimum  price  thereof, 
when  the  land  was  or  became  open  to  sale. 
Settlement  and  improvement  were  prerequi- 
site to  the  entry:  but,  having  made  such, 
the  claimant's  right  to  enter  the  land  with- 
in the  time  llniited  by  statute  was  paramount 
over  all  e.vcept  the  Unlte<l  States.  So,  un- 
der the  act  of  May  14,  1880,  a  contestant 
who  procured  the  cancellation  of  a  pre- 
emption, homestead,  or  timber-culture  en- 
try was  allowed  a  preferential  right  to  enter 
the  lands  Involved.  This  preferential  right 
began  when  the  contestant  received  notice 
of  the  cancellation  from  the  register,  and  It 
continued  for  30  daya  It  is  evident  that  the 
pre-emptor's  right  of  entry  Is  the  same  as 
the  successful  contestant's;  they  are  of  like 
degree.  The  pre-emptor  was  a  settler  upon 
the  public  land,  and  had  a  preferential  right 
to  enter  It.  A  contest  having  been  sustain- 
ed, the  land  was  restored  to  the  public  do- 
main, and  the  contestant  had  a  preferential 
right  to  enter  It    But  thla  right  was  in  ei- 


ther case  only  a  right  to  be  preferred  over 
any  other  claimant.  It  was  the  privilege  of 
becoming  the  first  entryman  or  purchaser  of 
the  land.  It  was  not  a  right  which  could 
be  enforced  against  the  government.  It  was 
not  a  right  which  could  be  sold.  Incumbered, 
or  inherited.  It  was  a  mere  personal  priv- 
ilege. It  was  not  a  vested  right.  In  order 
for  plalntlft  to  avoid  the  force  of  the  act 
of  March  3,  1891,  be  must  show  that  be 
has  a  vested  right  against  the  United  States; 
otherwise  Congress  had  the  right  to  dispose 
of  the  land  as  it  saw  fit.  Our  view  of  this 
matter  Is  amply  sustained  by  the  authori- 
ties. 

The  fifth  amendment  to  the  federal  C<«- 
stitutlon  declares  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law.    This  Is  the  section  un- 
der which  it  Is  claimed  that  certain  rights 
become  vested;  that  is,  they  become  such 
rights  as  are  generally  Included  within  the 
term  "property."    In  the  ease  of  Eh-ans-Sni- 
der-Buel  Co.  v.  McFadden,  105  Fed.  293.  44 
C.  C.  A.  494.  58  L.  R.  A.  900,  Thayer,  Circuit 
Judge,  speaking  for  the  court,  said:    'TTie 
phrase  'a  vested  right'  has  no  very  precise 
signification.    It  Is  an  expression  which  is 
not  used  in  the  federal  Constitution,  nor  In 
any  of  its  amendments;  the  language  of  the 
fifth  amendment  being  that  'no  person  slrnll 
»    •    •    be  deprived  of    *    •    ♦    property 
without  due  process  of  law.'    In  the  law  of 
real  property— where  It  is  most  frequently 
employed— the  word  'vested'  is  used  to  define 
an  estate,  either  present  or  future,  the  title 
to  which  has  become  established  In  some 
person  or  persons,  and  is  no  longer  subject 
to  any  contingency.    And  when  the  phrase 
'a  vested  right'  or  a  'vested  Interest'  Is  used 
In  other  relations  It  may  with  reasonable 
precision  be  held  to  mean  some  right  or  in- 
terest in  property  that  has  become  fixetl  or 
established,  and  Is  no  longer  open  to  doubt 
or  controversy."    This  case  was  appealed  to 
the   Supreme   Court  of  the   United   States, 
■which  approved  of  the  opinion  in   express 
terms.    185  U.  8.  505,  22  Sup.  Ct.  758,  46  L. 
PM.  1012.    And  see  Calder  v.  Bull,  3  DalL 
386,  1  L.  Ed.  648;  Black's  Constitutional  I^w. 
!  154.    The  two  leading  cases  on  this  subjei-t 
are  Frisble  v.  Whitney,  9  Wall.  187,  19  U  W. 
{•>()8,  and  Tlie  Yosemlte  Valley  Case.  15  Wall. 
77,  21  L.  Rd.  82.    Mr.  Justice  Field,  speaking 
for  the  court  In  the  Yosemlte  Valley   Case, 
said:    "The  question  here  prc8ente<l  was  be- 
fore this  court,  and  was  carefully  considered, 
in  the  case  of  Frisble  v.  Whitney,  rei^rted 
in  the  9th  Wallace  [19  li-  Ed.].    And  it  was 
there  held  that  under  the  pre-emption  laws 
mere  occupation  and  Improvement  of   any 
portion  of  the  public  lands  of  the  trnited 
States  with  a  view  to  pre-emption  do  not 
confer  upon  the  settler  any  right  In  the  land 
occupied,  as  against  the  United  States,  or  Im- 
pair in  any  respect  the  power  of  Congress 
to  dispose  of  the  land  In  any  way  It   may 
deem  proper;  and  that  the  power  of  regula- 
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tlon  and  disposition  conferred  upon  Congress 
by  the  Constitution  only  ceases  when  all  the 
preliminary  acts  prescribed  by  those  laws  for 
the  acquisition  of  the  title,  Including  the 
payment  of  the  price  of  the  land,  have  been 
performed  by  the  settler.  When  these  pre- 
requisites have  been  complied  with,  the  set- 
tler for  the  first  time  acquires  a  vested  inter- 
est in  the  premises  occupied  by  him,  of 
which  he  cannot  be  subsequently  deprived.'' 
And  see  Campbell  v.  Wade,  132  U.  S.  34,  10 
Sup.  Ct.  9,  33  L.  Ed.  2W;  Northern  Pacific 
Railroad  Co.  v.  Smith,  171  U.  S.  260,  18  Sup. 
Ct.  7SM,  43  Li.  Kd.  157;  Emblen  v.  Lincoln 
r.4ind  Co.  (O.  C.)  94  Fed.  710;  Id.,  102  Fed. 
.-.59,  42  C.  C.  A.  499;  Id.,  184  U.  S.  CCO,  22 
Sup.  Ct.  52.3,  40  L.  Ed.  73G;  De  Land  v.  Day 
&  Son,  45  Iowa,  37;  Northern  Pacific  R.  R. 
Co.  V.  Peronto.  3  Dak.  217,  14  N.  W.  103; 
Pierce  v.  Sparks,  4  Dak.  1.  22  N.  W.  491; 
I-'orbes  v.  Driscoll,  4  Dak.  33C,  31  N.  W.  633; 
Ilutton  V.  Frisbie,  37  Cal.  475:  Low  v. 
Hutchings.  41  Cal.  0,34;  Farley  v.  Spring  Val- 
ley M.  &  I.  Co.,  58  Cal.  142;  Buxton  v.  Trav- 
er,  07  C5al.  171,  7  Pac.  450-,  Busch  v.  Donohue, 
31  Mich.  481 -,  Manning  v.  San  Jacinto  Tin 
Co..  7  Sawy.  418,  9  Fed.  72C;  Allen  v.  Foi^ 
rest,  8  Wasb.  700,  36  Pac.  971,  24  L.  R.  A. 
<!00.  In  the  caste  of  Norton  v.  Evans,  82  Fed. 
804,  27  C.  a  A.  108,  Brewer,  Circuit  Justice, 
aaid:  "His  contention  is,  however,  that  he 
bad  tried  to  enter  the  land,  had  a  right  to 
enter  it;  that  his  application  was  erroneously 
refused  by  tbe  local  land  offlcera;  that  be 
bad  sought  to  settle  upon  tbe  land,  and  had 
been  prevented  therefrom  by  tbe  wrongful 
»cts  of  one  of  the  defendants;  that  alt  this 
took  place  before  the  passage  of  tbe  act  of 
1887;  and  that  thereby  be  had  acquired  a 
vested  right  in  the  land,  whicli  even  Con- 
gress could  not  take  away.  He  refers  to 
Ara  V.  Brandon,  156  U.  S.  537,  15  Sup.  Ct. 
40C  [39  L.  Ed.  524].  as  authority  for  the 
proposition  that  he  could  not  be  deprived  of 
any  rights  by  the  wrongful  acts  of  tbe  local 
land  oflleers,  and  insists  that  therefore  the 
case  must  be  treate<l  as  though  he  had  actu- 
all.v  made  a  homestead  entry,  and  had  ac- 
quired such  a  right  in  the  land  as  was  be- 
yond tbe  reach  of  Congress  to  disturb  by 
subsequent  legislation;  and  concludes  there- 
from that  the  act  of  1887  [Act  March  3,  1887, 
c.  370,  24  Stat.  550;  V.  S.  Comp.  St.  1901,  p. 
1595]  has  no  application  to  his  case.  We  are 
unable  to  agree  with  his  contention.  He  is 
in  no  better  position  than  If  he  had  been  al- 
lowed by  the  local  land  office  to  make  the  en- 
try. Such  an  entry  creates  no  vested  rights 
as  against  the  t'nited  States,  and  does  not 
interfere  with  the  power  of  Congress  by  sub- 
Bequent  legislation  to  dispose  of  tbe  laud. 
Frisbie  v.  Whitney,  9  Wail.  187  (19  L.  Ed. 
iiC8];  The  Yoaemlte  Valley  C«.se,  15  Wall.  77 
[21  L.  Ed.  82];  Buxton  v.  Traver.  130  U.  S. 
232,  9  Sup.  Ct.  309  [32  L.  Ed.  920]:  Camp- 
bell V.  Wade,  132  U.  S.  34,  10  Sup.  Ct.  9  (33 
L.  Ed.  240]."  Shiver  v.  TTnited  States,  159  U. 
S.  491,  16  Sup.  Ct.  54.  40  L.  Ed.  231;  Embleu 


T.  Lincoln  Land  Co.  (a  C.)  W  Fed.  710;  Id., 
102  Fed.  559,  42  C.  C.  A.  499;  Id.,  184  U.  S. 
660,  22  Sup.  Ct.  523,  46  L.  Ed.  736. 

The  act  of  March  3,  1891,  was  a  remedial 
statute— a  statute  of  repose.  It  was  intend- 
ed to  protect  bona  fide  purchasers  only.  It 
extended  no  clemency  or  protection  to  the 
fraudulent  entryman.  At  the  time  it  wa» 
passed  that  portion  of  the  Northwest  with 
which  we  are  dealing  was  in  the  midst  of  an 
era  of  settlemeitt  and  development.  Title  to 
all  lands  was  secured  from  the  United  States 
through  its  general  laud  laws  or  by  special 
acts  of  Congress.  It  often  occurred  that  an 
entryman  settled  upon  a  tract  of  land,  pro- 
cured his  final  receipt  therefor,  sold  to  a 
bona  fide  purchaser,  and  moved  on.  Then  a 
contest  was  initiated  against  the  entry.  No 
patent  had  as  yet  been  Issued.  The  pur- 
chaser might  find  himself  deprived  of  that 
which  he  bad  bought  innocently,  in  good 
faith,  and  for  a  valuable  consideration. 
Possibly  he  could  not  disprove  the  allega- 
tions made  by  the  contestant.  His  grantor 
was  gone,  or  perhaps  had  died,  as  had  de- 
fendants' predecessor,  Campbell.  Such  a 
condition  of  affairs  necessarily  retarded  tbe 
growth  and  development  of  the  country,  and 
it  is  undoubted  that  Congress  passed  tbe  act 
in  question  with  a  view  to  remedy  such 
evils.  The  very  terms  of  the  act  confirm 
this.  There  can  be  no  doubt  that  Congi-ess 
had  the  power  to  pass  the  act,  and  that  It 
inured  to  the  benefit  of  the  defendants  in 
this  case.  It  operated  to  cut  off  plalnttf['i». 
contest.  Whether  Congress  intended  that 
the  act  should  cut  off  pending  contests  where 
the  land  was  in  possession  of  bona  fide  pur- 
chasers can  hardly  be  open  to  question  in 
view  of  the  language  employed.  The  com- 
missioner of  the  General  Land  Office  and 
Secretary  of  the  Interior  decided  that  it  did 
so  operate,  and,  we  think,  correctly.  As  we 
have  seen,  the  plaintiff  had  acquired  no  vest- 
ed right  as  against  tbe  United  States,  and 
Congress  could  cut  oft  his  contest  if  It  saw 
fit  so  to  do.    The  Emblen  Cases,  supra. 

The  Land  Department  decided  that  the  de- 
fendant town-site  company  was  a  imiia  fide 
purchaser.  Phiintiflf  does  not  contend  in  biff 
brief,  nor  did  he  in  arprument,  that  defend- 
ants are  not  bona  flde  purchasers;  but  wlietli- 
er  he  does  or  not  is  immaterial  under  the 
law.  The  Lani  Department's  finding  upon 
that  Issue  is  conclusive  upon  us.  Small  v. 
Rakestraw,  28  Mont.  413,  72  Pac.  746,  and 
cases  cited. 

Counsel  for  plaintiff  here  contends,  as  did 
counsel  In  Frisbie  v.  Whitney,  supra,  tliot  be- 
cause plaintiff  "did  all  that  was  In  the  power 
of  any  one  to  do  towards  perfecting  his 
claim,  he  should  not  be  held  responsible  for 
what  could  not  be  done,"  and  we  may  an- 
swer his  argument  in  the  language  used  by 
Mr.  Justice  Miller  In  that  case:  "To  this  we 
reply,  as  we  did  In  the  case  of  Rector  v.  Ash- 
ley to  Wall.  142, 18  L  Ed.  733],  that  the  rights 
of  a  claimant  are  to  be  measured  by  tbe 
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acts  of  Congren,  and  not  by  what  be  may 
or  may  not  be  able  to  do;  and.  If  a  sound 
constmctlon  of  tbese  acts  shows  that  he  had 
acquired  no  vested  Interest  In  the  land,  then, 
aa  his  rights  are  created  by  the  statutes,  they 
must  be  governed  by  their  provlalona,  wheth- 
er they  be  hard  or  lenient"  And  the  sug- 
gestion of  Mr.  Justice  Field  In  the  Yosemlte 
Valley  Case,  supra.  Is  also  pertinent  here: 
"The  whole  difficulty  In  the  argument  of  the 
defendant's  counsel  arises  from  his  confound- 
ing the  distinction  made  In  all  the  cases, 
whenevo:  necessary  for  their  decision,  be- 
tween the  acquisition  by  the  settler  of  a  le- 
gal right  to  the  land  occupied  by  him  as 
against  the  owner,  the  United  States;  and 
the  acquisition  by  blm  of  a  legal  right  as 
against  other  parties  to  be  preferred  in  its 
purchase,  when  the  United  States  have  deter- 
mined to  sell.  It  seems  to  us  little  less  than 
absurd  to  say  that  a  settler  or  any  other  per- 
son, by  acquiring  a  right  to  be  preferred 
to  the  purchase  of  property,  provided  a  sale 
Is  made  by  the  owner,  tliereby  acquires  a 
right  to  compel  the  owner  to  sell,  or  such  an 
interest  in  the  property  as  to  deprive  the 
owner  of  the  power  to  control  its  disposi- 
tion." From  the  foregoing  it  is  apparent 
that  plaintiff's  action  cannot  be  maintained. 

The  relief  demanded  by  plaintiff  must  be 
denied  him  f<Hr  another  reason.  Under  the 
well-known  rule,  before  he  may  prevail,  he 
must  not  only  show  that  the  town-site  com- 
pany was  not  entitled  to  the  patent,  but  also 
that  he  is.  Power  v.  Sla,  24  Mont  243,  61 
Pac.  468;  Small  v.  Eakestraw,  28  Mont  418, 
72  Pac.  746;  Gebo  v.  Clarke  Fork  Coal  Min- 
ing Co.  (Mont)  T5  Pac.  859.  It  is  apparent 
from  the  record  that  he  cannot  do  this. 

No  declaration  of  homestead  has  ever  been 
made  in  the  land  office,  or  fees  paid  for  the 
land  by  plaintiff.  It  Is  now  too  late  to  do  so, 
because  title  has  passed  from  the  United 
States.  The  time  for  these  acta  to  be  done, 
If  there  ever  was  such  a  time,  is  forever 
gone.  Yet  the  plaintiff,  without  having  done 
the  acts  prescribed  by  the  government  with 
respect  to  the  acquisition  of  a  patent  under 
the  homestead  laws,  asks  to  have  the  legal 
title  to  the  land  conveyed  to  him  free  from 
all  charges  and  Incumbrances.  "The  true 
doctrine  is  that,  until  the  complainant  had 
complied  with  all  the  statutory  requisitions— 
bad  filed  Iiis  declaration,  and  paid  the  sum 
of  money  required,  as  well  as  occupied,  cul- 
tivated, and  improved  the  land,  as  provided 
in  the  statute— he  had  no  vested  rights  in 
the  premises,  no  rights  which  might  not  be 
cut  off  and  defeated  by  a  grant  by  the  Unit- 
ed States  to  a  third  party,  and  hence  no  right 
wliicb,  at  least  in  the  absence  of  fraud  or 
gross  mistake,  he  could  assert  against  snch 
third  party."  Hlggins  t.  Board  of  Trustees, 
M  Ala.  380,  10  South.  312.  No  such  fraud  or 
gross  mistake  appears  in  this  caB&  A  pat- 
ent is  an  Instrument  of  security  and  repose. 
The  title  it  conveys  should  not  be  disturbed 
unlesa  the  proof  of  its  invalidity  be  clear  and 


convincing.  Plaintiff  asks  a  conrt  of  equity 
to  take  the  land  away  from  defendants,  and 
give  it  to  him.  He  says  it  was  inequitable 
for  Congress  to  pass  an  act  which  took  away 
his  right  to  contest  after  he  had  spent  time 
and  money  in  its  pursuit,  and  after  be  had 
obtained  a  favorable  decision  from  the  com- 
missioner. Conceding  this  to  be  true,  is  It 
equitable  to  take  the  land  away  from  the 
defendants,  bona  fide  purchasers?  We  are 
not  impressed  with  plaintifTs  good  faith  In 
this  case.  What  are  the  facts  as  disclosed  by 
the  record?  At  the  time  of  the  settlement 
by  Oampbell  upon  the  land  and  of  his  entry 
thereof  it  was  remote  from  any  village  or 
city,  and  was  of  no  apparent  value  for  any 
other  purposes  than  of  cultivation.  There 
was  no  viUage  or  settlement  on  tlie  present 
site  of  the  city  of  Great  Falls.  The  county 
of  Cascade  had  not  been  organized,  l^e 
land  lay  In  the  county  of  Choteau,  the  near* 
est  village  then  being  Ft  Benton,  which  was 
distant  about  46  miles.  At  that  time  the 
line  of  the  defendant  railway  company  did 
not  extend  into  the  present  limits  of  the  state 
of  Montana.  The  defendant  town-site  com- 
pany was  incorporated  on  May  9,  1887.  Dur- 
ing that  year  the  line  of  the  defendant  rail- 
way company  was  extended  into  the  then  ter- 
ritory of  Montana,  and  through  the  now  ex- 
isting counties  of  Valley,  Ohoteau,  and  Cas- 
cade, and  over  and  across  the  lands  described 
in  the  complaint.  In  anticipation  of  and  he- 
cause  of  the  proposed  axtension  of  the  said 
line  of  railway,  there  had  grown  up  the  then 
small  village  of  Great  Falls.  The  Montana 
Central  Railway  Company  was  organized  In 
the  year  1886  for  the  purpose  of  constructing 
a  railway  to  connect  with  that  of  the  defend- 
ant railway  company  from  a  point  on  Sun 
River,  less  than  a  mile  distant  from  the 
land  described  in  the  complaint  to  the  city 
of  Helena,  in  Lewis  and  Clarke  county,  and 
other  points;  and  prior  to  the  initiation  of 
the  contest  by  plaintiff  was  engaged  in  the 
construction  of  its  railway  line  from  said 
point  on  Sun  River  to  the  city  of  Butte. 
Owing  to  the  construction  of  tbese  railway 
lines  and  the  growth  and  development  of 
the  village,  which  subsequently  became  the 
city,  of  Great  Falls,  the  land  In  question,  in 
the  month  of  May,  1887,  when  plaintiff  In- 
itiated his  contest,  liad  greatly  Increased  in 
value.  Looking  backward  a  moment,  we  see 
that  In  October,  1883,  Campbell  obtained  his 
final  receipt  and  sold  the  land  to  Collins. 
Collins  sold  to  Gibson  and  Vaughn.  More 
than  three  years  elapsed.  Nothing  was  done 
by  plaintiff;  nothing  imtll  the  land  had  be- 
come valuable  for  railway  and  town-site  pur- 
poses, and  when  it  was  apparent  that  a  city 
was  to  spring  up  within  a  stone's  throw. 
Then,  after  the  final  receipt  liad  been  treated 
as  equivalent  to  a  patent  by  the  world  for 
over  S>A  years,  and  after  Hill  had  sold  the 
land  to  the  town-site  company,  plaintiff  be- 
gan his  contest  Further  discussion  ia  on- 
neceasai7«  , 
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We  are  of  opinion  that  the  judgment  should 
be  affirmed. 

CLAYBGRGi  C.  C,  and  POORMAN,  C. 
concur. 

PER  crRIAM.  For  the  rensons  given  In 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 

XIILBURN,  J.  I  concur  in  the  aljove  or- 
der of  this  court.  I  concur  in  the  opinion  in 
so  far  as  It  holds  that  the  entry  of  Camp- 
bell was  never  canceled,  and  that  Graham 
did  not  succeed  In  his  contest.  The  rest  of 
the  opinion  I  think  is  unnecessary. 


PEOPLE  V.  SHEARER.     (Or.  No.  1,093.) 
(Supreme  Court  of  California.    April  18,  1904.) 

EMBEZZLEMENT— INDICTMENT— COUNTY     PHYSI- 
CIAN. 

1.  An  indictment  charging  defendant  with  em- 
bezzlement  of  money  which  came  into  his  poa- 
Nession  by  virtue  of  his  trust  as  "county  physi- 
cian" is  bad.  there  being  no  such  public  office  as 
that  of  county  physician ;  it  l)eing  Impostiible 
to  construe  it  as  meaning  the  superintendent  of 
hospitals  and  poorhouses,  whom  the  county  board 
of  supervisors  is  authorized  by  County  Govern- 
ment Act  1S07,  j!  25,  subd.  .5  (St.  18'.)".  p.  458, 
c.  277),  to  appoint;  and  if  it  be  assumed  to 
mean  a  graduate  in  medicine,  whom  such  act 
authorizes  such  t>oard  to  appoint  to  attend  the 
indigent  sick  and  dejiendent  poor,  such  ap- 
pointee is  not  authorized  to  receive  or  have  in 
his  possession  any  money  lielonging  to  the 
county. 

Department  1.  Appeal  from  Superior 
Court.  Sououm  County;  Albert  G.  Burnett, 
Judge. 

M.  M.  Shearer  was  indicted  for  embezzle- 
ment. From  a  Judgmcut  sustaining  a  demur- 
rer to  the  indictment,  the  people  appeal.  Af- 
firmed. 

V.  S.  Webb,  Atty.  G«n.,  and  G.  H.  Pond. 
Dist.  .\tty..  for  the  People.  J.  R.  Leppo,  for 
respondent. 

ANG  BLLOTTI.  J.  This  is  an  appeal  by  the 
people  from  a  Judgment  for  the  defendant  on 
a  demurrer  to  an  indictment  charging  defend- 
ant with  the  crime  of  embezzlement.  The  in- 
dictment was  based  on  section  504  of  the 
Penal  Code,  and  charged  the  defendant  with 
the  fraudulent  appropriation  of  $105,  the 
property  of  Sonoma  c«unty,  which  liad  come 
into  his  possession  and  under  his  control  by 
virtue  of  his  trust  as  "county  physician"  of 
said  county;  be  at  the  time  being,  it  was  al- 
leged, "the  duty  appointed,  qualified,  and 
acting  connty  physician  of  the  county  of  So- 
noma, state  of  California,"  and  it  being  fur- 
ther alleged  that  he  did  so  fraudulently  ap- 
propriate it  to  his  own  use  "contrary  to  the 
dne  and  lawful  execution  of  his  said  trust." 
The  defendant  demurred  upon  the  ground 
that  the  indictment  did  not  substantially  con- 
form to  the  requirements  of  sections  iWO,  }>51. 
052,  Pen.  Code,  and  specially  urged  in  bis  de- 


muxTer  that  the  Indictment  was  not  direct  or 
certain  as  to  the  offense  charged,  in  that  it 
could  not  be  ascertained  therefrom  what  was 
meant  by  the  term  "county  physician";  wlwt 
office,  If  any,  said  term  was  meant  to  desig- 
nate; or  bow  said  alleged  "county  physician" 
could  or  ever  did  receive  any  money  or  prop- 
erty of  the  county  of  Sonoma  under  or  by 
virtue  of  his  or  any  trust 

£^bezzlement  is  purely  a  statutory  offense. 
Under  the  provisions  of  our  statute,  it  is  es- 
sential to  the  commission  thereof  tliat  there 
should  be  a  fraudulent  appropriation  of  prop- 
erty to  some  use  or  purpose  not  in  the  due 
and  lawful  execution  of  his  trust,  by  one  in- 
to whose  possession  it  has  come  by  reason 
of  some  relation  of  trust  or  confidence  men- 
tioned in  the  statute,  and  e.xisting  between 
him  and  another;  and  it  is  therefore  neces- 
sary that  an  indictment  or  information  for 
embezzlement  should  allege  the  trust  relation, 
in  order  that  it  may  be  determined  therefrom 
whether  there  has  been  any  such  violation 
of  a  trust  or  confidence  reposed  in  the  defend- 
ant. Our  statutes  prescribe  these  various  re- 
lations; section  504,  Pen.  Code,  Including  ev- 
ery officer  of  the  state,  or  of  any  county,  city, 
city  and  county,  or  other  municipal  corpora- 
tion or  subdivision  thereof,  and  every  deputy, 
clerk,  or  servant  of  any  such  officer,  and  ev- 
ery officer,  director,  trustee,  clerk,  servant, 
or  agent  of  any  association,  society,  or  cor- 
poration, public  or  private.  While  this  sec- 
tion of  the  Code  is  very  general  In  Its  desig- 
nation of  the  various  relations  of  trust  or 
confidence,  we  are  of  the  opinion  that  the  in- 
dictment in  the  case  at  bar  fails  to  sufflcient- 
ly  allege  a  relation  coming  within  any  of  the 
terms  tlierein  used.  It  is  alleged  In  the  In- 
dictment simply  that  tlie  defendant  was  the 
"duly  appointed,  qualified,  and  acting  county 
physician  of  the  county  of  Sonoma,  state  of 
California."  This  language  has  no  definite 
legal  signification.  There  is  no  such  public 
office  known  to  law  as  that  of  "county  physi- 
cian" (People  V.  Wheeler,  130  Cal.  052,  GO 
Pac.  435),  and  the  term  is  nowhere  used  In 
the  law  as  indicating  any  person  sustaining 
any  relation,  by  contract  or  appointment,  of 
deputy,  clerk  or  servant  to  any  public  officer, 
or  of  trustee,  clerk,  servant,  or  agent  to  any 
public  corporation.  To  say  in  an  information 
or  indictment  for  embezzlement,  therefore, 
simply  that  a  person  is  the  "duly  appointed, 
qualified,  and  acting  county  physician"  of  a 
county,  is  not  enough,  at  least  before  a  spe- 
cial demurrer,  for  such  allegation  falls  to 
definitely  and  clearly  allege  a  fiduciary  rela- 
tion embraced  within  the  terms  of  section 
.")04,  I"en.  Code. 

It  is  suggested  that  the  allegation  is  suffi- 
cient to  show  that  the  defendant  was  appoint- 
ed by  the  board  of  sui)ervisors  of  Sonoma 
county  under  the  authority  conferred  by  sub- 
division 5  of  section  25  of  the  county  govern- 
ment act  of  1S07  (St.  1S«7,  p.  458,  c.  277), 
whicli,  after  providing  for  the  care  of  tlie 
Indigent  sick  and  dei)endeut  poor,  provides 
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that  "the  board  of  supervleors  shall  appoint 
some  suitable  person  to  take  care  of  and 
maintain  such  hospitals  and  poorhouses,  and 
shall  also  appoint  some  suitable  graduate 
or  graduates  in  medicine  to  attend  to  such 
Indigent  sick  or  dependent  poor,  and  to  the 
patients  in  such  hospitals  and  poorhouses," 
and  that  he  ■was  therefore  shown  to  be  a  serv- 
ant of  the  board  of  supervisors  of  said  coun- 
ty. Neither  the  person  appointed  to  care  for 
the  hospital  and  poorhouse,  nor  a  graduate 
in  medicine  appointed  to  attend  to  the  indi- 
gent sick.  Is  by  the  law  designated  as  a 
"county  physician,"  and  the  term  could  cer- 
tainly have  no  proper  application  to  the  su- 
perintendent of  the  hospital  and  poorhouse. 
We  might  surmise  that  the  words  "county 
physician"  were  Intended  to  refer  to  a  gradu- 
ate in  medicine  appointed  to  attend  Indigent 
sick  for  the  county,  for  those  words  might 
appropriately  be  used  to  designate  such  a 
person,  but  they  do  not  necessarily  mean  this, 
and  they  have  nowhere  been  so  used  In  the 
law;  and,  as  was  said  by  the  learned  Judge 
of  tlie  court  below  in  sustaining  the  demur- 
rer, "an  essential  element  In  the  character- 
ization of  the  crime  attempted  to  be  charged 
must  not  be  left  to  surmise  or  Inference."  It 
Is  said  that  It  was  held  in  People  v.  Wheeler, 
supra,  that  a  county  physician  Is  a  servant  or 
employe  of  the  board  of  supervisors.  This 
is  hardly  accurate.  What  was  there  said 
was  not  that  a  county  physician  was  a  serv- 
ant of  the  board  of  supervisors,  but  that  phy- 
sicians employed  by  the  board  of  supervisors, 
under  subdivision  6  of  section  25  of  the  coun- 
ty government  act,  must  be  regarded  merely 
as  servants  or  employes  of  the  board.  The 
term  "county  physician"  not  expressing  with 
definlteness  and  certainty  any  particular  of- 
fice, trust,  or  employment,  there  is  no  suffi- 
cient allegation  of  any  appointment  or  em- 
ployment of  defendant  by  the  board  of  su- 
pervisors to  do  anything. 

The  California  cases  relied  on  by  appel- 
lant as  maintaining  the  rule  that  It  Is  suffi- 
cient to  charge  embezzlement  In  the  language 
of  the  statute  are  all  cases  where  the  allega- 
tion as  to  the  fiduciary  relation  was  such  as 
to  bring  the  case  squarely  within  the  terms 
of  the  statute.  It  is  further  clear  that  if  It 
be  assumed,  as  claimed  by  appellant,  that 
the  term  "county  physician,"  as  used  In  the 
indictment,  means  a  graduate  In  medicine 
appointed  by  the  board  of  supervisors  "to 
attend  to  such  Indigent  sick  or  dependent 
poor,  and  to  the  patients  in  such  hospitals 
and  poorhouses,"  the  defendant  could  not 
have,  by  virtue  of  his  trust  as  such  appointee, 
received  any  money  belonging  to  the  county. 
The  duties  and  powers  of  such  an  appointee 
are  fully  set  forth  in  the  portion  of  the  coun- 
ty government  act  last  quoted.  The  law  no- 
where clothes  such  an  appointee  with  author- 
ity to  receive  or  have  in  his  possession  any 
money  belonging  to  the  county,  and.  If  any 
such  money  does  come  Into  his  hands,  he 
does  not  receive  it  by  virtue  of  his  trust  as 


such  appointee,  but  simply  as  a  private  citi- 
zen (see  Coun^  of  San  Luis  Obispo  v.  Far- 
num,  106  Oal.  5^,  41  Pac.  445),  and  for  bis 
appropriation  thereof  be  would  not  be  guilty 
of  the  particular  crime  attempted  to  be  char- 
ged here,  viz.,  a  fraudulent  appropriation  of 
money  that  had  come  Into  his  hands  by  vir- 
tue of  bis  trust  as  county  physician. 

It  Is  suggested  that  under  the  provision*! 
of  the  act  to  provide  for  the  maintenance  and 
support  of  indigents,  etc.,  approved  March  23, 
1901  (St  1901,  p.  636,  c.  210),  the  superin- 
tendent of  the  county  hospital  or  almshouse 
may,  by  virtue  of  his  employment,  in  cer- 
tain cases,  collect  and  receive  money  due  to 
the  county.  Assuming  that  this  Is  so,  we 
are  satisfied  that  the  indictment  cannot  pos- 
sibly be  construed  as  alleging  that  the  defend- 
ant was  such  superintendent,  or  was  a  per- 
son appointed  by  the  supervisors  under  the 
county  government  act  to  take  care  of  or 
maintain  a  hospital  or  poorhouse. 

The  demurrer  to  the  indictment  was  prop- 
erly sustained.    The  Judgment  is  affirmed. 

We  concur:    SHAW,  J.;  VAN  DYKE,  J. 


MS  Cal.  CS 
PEOPLE  y.  SYLVA.    (Cr.  No.  1,092.) 
(Supreme  Court  of  California.    April  18,  1904.) 

ASSAITLT  WITH  DEADLY  WEAPON— WHAT  CON- 
STITUTES— OFFICER  ENFOBOINQ  EXECDTION— 
ASSISTANT  —  TBEBFASSEB  —  INSTBUCTIONS  — 
PEESUMI'TION  AS  TO  JUBY'S  ACTION. 

1.  A  sheriff  levied  execution  on  defendant's 
goods,  and  left  them  in  defendant's  house.  Aft- 
erwards the  attorney  for  the  execution  plain- 
tiff, at  the  request  of  the  deputy  sheriff,  went 
with  the  latter  to  assist  in  getting  the  property. 
When  they  reached  the  house,  defendant  was 
absent,  but  they  got  a  key  and  unlocked  the  door 
and  entered.  Held,  that  the  attorney  was  not 
a  trespasser,  so  as  to  justify  his  forcible  ejec- 
tion by  the  defendant. 

2.  Pointing  an  unloaded  gun  at  another,  ac- 
companied by  a  threat  to  discharge  it,  does  not 
constitute  an  assault;  nor  does  it  constitute 
an  assault  if  the  gun  is  loaded,  but  there  is  no 
attempt  to  discharge  it. 

3.  In  a  prosecution  for  assault  with  a  deadly 
weapon,  the  court  charged  that  the  acts  consti- 
tuting  the  assault  must  be  done  in  preparation 
for  immediate  injury ;  that  drawing  a  sword  or 
bayonet  upon  or  presenting  a  gun  at  a  person 
within  range  is  an  assault,  and  so  ia  any  similar 
act  accompanied  by  circumstances  denoting  an 
existing  intention,  coupled  with  a  present  abil- 
ity, to  use  violence  or  inflict  personal  injury 
upon  another;  that  if,  under  such  circumstan- 
ces, defendant  exacts  a  condition  to  be  performed 
which  he  has  no  legal  right  to  impose,  and  his 
intent  is  immediately  to  enforce  performance  by 
violence,  and  he  places  himself  in  readiness  and 
position  to  do  so,  and  proceeds  as  far  as  neces- 
sary to  carry  out  his  intention,  then  it  is  an 
assault,  as  much  as  if  be  had  actually  struck  or 
shot  at  the  other  party  and  missed  him ;  that 
whether  or  not  defendant  was  armed  with  a 
dangerous  or  deadly  weapon  was  a  question  of 
fact,  in  determining  which  the  jury  should  con- 
sider all  circumstances,  whether  or  not  the  gun 
was  loaded,  the  distance  the  parties  were  from 
each  other,  the  manner  of  its  use,  etc.,  but.  If 
they  entertained  a  reasonable  doubt  as  to  wheth- 


f  2.  See  Assault  and  Battery,  vol.  i.  Cent  Dig.  f  H, 
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er  defendant  was  armed  with  a  weapon  cai>able 
of  producing  death  or  great  bodily  harm,  they 
should  acquit.  Held,  that  the  instructions  were 
80  ambiguous  as  to  render  it  error  to  refuse  to 
instruct  that  a  person  with  an  unloaded  gun 
does  not  have  the  present  ability  to  inflict  in- 
jury on  another  many  yards  distant,  however 
apparent  and  unlawful  his  intent  to  do  so  may 
he,  and  that  an  assault  cannot  be  committed  by 
a  person  pointing  in  a  threatening  manner  an 
unloaded  gun  at  another,  regardless  of  the  fact 
whether  the  assailant  thought  that  the  gun  was 
loaded,  or  whether  the  party  at  whom  it  was 
I>ointed  was  thereby  placed  in  great  fear. 

4.  Where  the  Jary's  verdict  in  a  criminal 
prosecution  could  only  have  been  reached  by  a 
misapprehension  of  the  law  as  given  in  ambig- 
uous instructions,  or  by  willfully  disregarding 
their  duty,  it  will  not  be  presumed  on  appeal 
that  the  latter  was  the  case. 

Department  1.  Appeal  from  Superior 
Court,  Marin  County;  Thos.  S.  Lennon, 
Judge. 

A.  Sylva  was  convicted  of  assault,  and 
appeals.    Reversed. 

O.  F.  Meldou  and  E.  B.  Martlnelli,  for  ap- 
pellant. V.  S.  Webb,  Atty.  Gen.,  C.  N.  Post, 
Asst.  Atty.  Gen.,  and  Thos.  P.  Boyd,  Diat 
Atty.,  for  the  People. 

SHAW,  3.  The  defendant  was  charged 
'With  the  crime  of  an  assault  with  a  deadly 
weapon,  and  upon  trial  was  convicted  of  an 
assault  He  appeals  from  the  Judgment,  and 
from  an  order  denying  bis  motion  for  a  nevf 
trial. 

The  flrst  point  made  is  tbat  the  complain- 
ing witness,  Pistolesi,  was  a  tresimsser  on 
the  defendant's  premises  at  the  time  the 
alleged  assault  was  committed  on  Iiim,  and 
tliat  the  defendant  bad  a  right  to  use  all 
the  force  necessary  to  expel  him.  The  evi- 
dence shows  that  the  sberifll  had  an  execu- 
tion against  the  defendant,  under  which  he 
had  previously  levied  upon  some  Ix>oks  of 
the  defendant,  wl^tcb,  by  agreement,  tiad 
been  thereupon  left  in  defendant's  house 
pending  further  proceedings;  that  Pistolesi 
was  the  attorney  for  the  execution  plalntlfl', 
and  tbat  at  the  time  in  question  he  was  on 
the  premises  with  the  deputy  sberltC,  and  at 
his  request,  to  assist  him  in  getting  the 
books  away;  that  when  they  reached  the 
house  the  defendant  was  not  at  home,  and 
they  got  from  a  small  boy  on  the  premises 
a  key,  with  which  they  unlocked  the  door, 
and  so  entered,  and  were  standing  in  the 
entry,  with  the  door  open,  at  the  time  the 
defendant  returned  to  his  home  and  made 
the  alleged  assault.  Under  these  circumstan- 
ces, ristolesi  was  not  a  trespasser.  The  levy 
was  good  as  against  the  defendant,  though 
not  sufficient  against  creditors  and  purchas- 
ers in  good  faith.  Rogers  v.  Gllmore,  51  Cal. 
310;  Tafrts  v.  Manlove,  14  Cal.  47,  73  Am. 
Dec.  filO;  Hawkins  ▼.  Roberts,  45  Cal.  38; 
Dntertre  v.  Driard,  7  Cal.  549.  An  officer 
charged  with  the  duty  of  enforcing  a  Judg- 
ment by  execution  has  the  right  to  enter 
the  premises  of  the  execution  defendant  If 
he  can  do  so  peaceably.  11  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  U54.    He  has  also  the 


right  to  take  with  him  such  persons  as  he 
may  need  to  assist  him  in  the  duty.  The 
defendant  had  no  right  to  expel  the  officer 
or  his  assistant  from  the  premises. 

We  think  the  court  erred  in  refusing  in- 
structions asked  by  the  defendant.  The  evi- 
dence showed  without  conflict  that  the  prose- 
cuting witness,  Pistolesi,  was  standing  Just 
outside  of  the  front  door  of  the  defendant's 
house;  that  the  defendant,  while  standing 
in  the  hall  of  the  house,  at  a  distance  of  over 
15  feet  from  Pistolesi,  pointed  a  gun  at  him, 
in  a  position  Indicating  an  intention  to  shoot, 
saying  to  Pistolesi,  "I  will  shoot  you  if  you 
don't  get  out  of  the  house;"  and  that  at  tbat 
time  the  deputy  sheriff,  who  was  near  Pis- 
tolesi. closed  the  door.  This  constituted  the 
only  assault  that  was  made,  and  these  facts 
are  substantially  admitted  by  the  defendant 
in  his  testimony.  There  was  no  attempt  to 
use  the  gnn  as  a  weapon,  otherwise  than  by 
tiring  it,  and  it  was  not  in  fact  fired.  The 
only  serious  dispute  concerning  any  evidence 
in  the  case  was  over  the  questions  whether 
or  not  the  gun  was  loaded,  aud  whether  or 
not  there  was  any  attempt  to  discharge  it 
Under  these  circumstances,  it  must  be  con- 
ceded ttiat,  if  the  gun  was  not  loaded,  there 
was  no  assault,  either  with  a  deadly  weapon 
or  othem'ise.  Pointing  an  unloaded  gun  at 
another,  accompanied  by  a  threat  to  dls- 
ctiarge  It,  without  any  attempt  to  use  it  ex- 
cept by  shooting,  does  not  constitute  an  as- 
sault, latere  Is  in  such  a  case  no  present 
ability  to  commit  a  violent  injury  on  the 
person  threatened,  in  the  manner  in  which 
the  injury  Is  attempted  to  be  committed. 
The  court.  In  Its  Instructioust  correctly  de- 
fined the  respective  crimes  of  assault  and 
assault  with  a  deadly  weapon,  and  then  char- 
ged that  if  the  Jury,  from  the  evidence,  did 
not  believe,  beyond  a  reasonable  doubt,  that 
the  defendant  was  guilty  of  assault  with  a 
deadly  weapon,  but  were  satisfied,  Iieyond 
reasonable  doubt,  tbat  he  was  guilty  of  the 
oCEense  of  assault,  he  might  be  convicted 
of  the  lesser  offense.  Upon  the  conceded 
facts  of  the  case,  if  there  was  a  reasonable 
doubt  of  the  commission  of  the  crime  of 
assault  with  a  deadly  weapon,  the  defend- 
ant was  entitled  to  an  acquittal.  In  view 
of  the  state  of  the  evidence,  this  doubt  could 
only  apply  to  the  two  questions:  Was  the 
gun  loaded?  and  was  there  an  attempt  to 
discharge  it?  If  there  was  such  doubt  on 
either  point,  there  could  be  no  convletloo. 
The  verdict  shows  that  the  Jury  did  not  be- 
lieve that  the  gun  was  loaded,_but  did  be- 
lieve that  there  was  .an  attempt  to  discharge 
it.  If  tli^y-so  believed,  the  verdict  should 
ht^ye  been  that  the  defendant  was  not  guilty. 
They  must  therefore  have  Ijelleved  the  law 
to  I>e  that  there  could  have  been  a  simple 
assault  with  an  unloaded  gun  at  that  dis- 
tance. These  circumstances  point  to  the  er- 
ror of  the  court  In  refusing  the  following 
instmctions  asked  by  the  defendant:  "(19) 
A  person  with  an  unloaded  gun  does  not 
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Iiave  the  present  ability  to  Inflict  an  injury 
upon  anotlier  many  yards  distant,  however 
apparent  and  unlawful  bis  attempt  to  do  so 
migbt  be.  (20)  An  assault  cannot  be  com- 
mitted by  a  person  pointing  in  a  threatening 
manner  an  unloaded  gun  at  another,  and 
this,  too,  regardless  of  the  fact  whether  the 
party  holding  the  gim  thought  it  was  loaded, 
or  whether  the  party  at  whom  it  was  mena- 
cingly pointed  was  thereby  placed  in  great 
fear."  These  instructions  were  refused  on 
the  ground  that  they  were  unnecessary,  pre- 
simiably  for  the  reason  that  they  were  cov- 
ered by  other  lnstruction&  We  think,  how- 
ever, that  the  other  instructions  were  so  con- 
flicting that  they  migbt  have  misled  the  jury, 
and,  in  view  of  the  peculiar  verdict,  we 
think  the  Inference  is  unavoidable  that  they 
did  mislead  the  Jury,  on  this  point  The 
court,  of  its  own  motion,  instructed  the  jury 
as  follows:  "The  acts  which  constitute  an 
assault,  as  I  have  defined  it,  must  be  done 
in  preparation  for  an  Immediate  Injury. 
Thus,  drawing  a  sword  or  bayonet  upon  or 
presenting  a  gun  at  a  person  who  is  within 
range  is  an  assault,  and  so  is  any  similar 
act  accompanied  by  such  circumstances  as 
denote  an  intention  existing  at  the  time,  cou- 
pled with  a  present  ability,  of  using  actual 
violence  or  inflicting  great  personal  injury 
upon  the  person  of  another.  And  if,  under 
such  circumstances,  a  defendant  exacts  a 
condition  to  be  at  once  performed,  which  he 
lias  no  legal  right  to  impose,  and  bis  intent 
is  Immediately  to  enforce  performance  of 
that  condition  by  violence,  and  he  places  him- 
self in  readiness  and  in  position  to  do  so, 
and  proceeds  as  far  as  it  is  then  necessary 
for  him  to  go  in  order  to  carry  out  his  In- 
tention, then  it  is  as  much  an  assault,  in 
the  eyes  of  the  law,  as  if  he  had  actually 
struck  or  shot  at  the  other  party  and  missed 
him."  There  is  nothing  In  this  instruction 
to  inform  the  jury  that  the  acts  described 
would  not  be  an  assault  if  the  gun  presented 
was  not  loaded  at  the  time.  The  only  in- 
struction which  tends  to  cure  this  omission 
is  instruction  No.  17,  given  at  the  request  of 
the  defendant,  which  is  as  follows:  "Wheth- 
er or  not  the  defendant  in  this  action  was 
at  the  time  armed  with  a  dangerous  weapon 
(or  deadly  weapon)  is  a  question  of  fact  for 
you  to  determine  from  the  evidence,  and,  in 
so  doing,  yon  are  to  take  into  consideration 
all  the  circumstances — ^whether  or  not  the 
gun  was  loaded,  the  distance  the  parties 
were  from  each  other,  the  manner  of  Its  use 
—and  •  *  •  If  you  entertain  a  reason- 
able doubt,  from  all  the  circumstances  in 
the  case,  as  to  whether  or  not  the  defendant 
was  armed  with  a  weapon  capable  of  produ- 
cing death  or  great  bodily  harm,  your  ver- 
dict should  be,  'Not  guilty.' "  In  view  of 
these  ambiguous  instructions,  the  court 
should  have  given  the  instructions  asked  by 
the  defendant,  above  quoted.  The  only  seri- 
ous dispute  being  whether  or  not  the  gun 
was  loaded,  the  defendant  was  entitled  to 


an  Instruction  upon  that  precise  point.  The 
anomalous  verdict  in  this  case  Is  a  good 
illustration  of  the  result  of  refusing  such 
Instructions.  To  hold  that  the  jury  may 
have  believed  that  tlie  gun  was  loaded,  and 
that  the  defendant  attempted  to  discharge 
it,  and  therefore  that  the  defendant  was 
guilty  of  assault  with  a  deadly  weapon, 
but,  out  of  regard  for  the  defendant,  found 
him  guilty  of  assault  only,  would  be  to 
charge  the  Jury  with  a  disobedience  of  the 
Instructions  of  the  court,  and  of  their  plain 
duty,  under  the  law,  to  render  a  verdict 
according  to  the  law  and  the  evidence.  Un- 
der the  circumstances,  the  jury  must  have 
either  been  misled  as  to  the  law,  or  have 
willfully  disregarded  their  duty.  We  cannot. 
In  view  of  the  ambiguous  instructions,  in- 
dulge the  presumption  that  the  latter  was 
the  case.  For  these  reasons,  we  think  a  new 
trial  should  have  been  granted. 

The  judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 


We   concur: 
LOTTI,  J. 


VAN    DYKE,   J.;    ANGBL- 


U3C«I.  78 
HARRINGTON  v.  TIBBET.    (L.  A.  1,476.) 
(Supreme  Court  of  California.    April  22,  1904.) 

MAUCIODS  PROSECUTION— LEO AI.  INSUFFICIBN- 
CT  OF  COMPLAINT— DEFENSE. 

1.  A  part^  who  maliciously  and  without  prob- 
able cause  mstitutes  a  prosecution  for  a  public 
offense  cannot  defend  an  action  for  damages 
therefor  on  the  ground  that  the  complaint  sworn 
to  by  him  docs  not  state  facts  legally  suffi- 
cient to  constitute  the  offense. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Riverside  Coun- 
ty; J.  S.  Noyes,  Judge. 

Action  by  J.  Harrington  against  J.  F.  Tib- 
bet.  Judgment  for  defendant  and  plaintiff 
appeals.    Reversed. 

Gill  &  Densmore,  for  appellant  M.  Bs- 
tudillo  and  Collier  &  Carnahan,  for  respond- 
ent 

COOPER,  C.  Action  for  malicious  prose- 
cution. The  trial  court  sustained  defendant's 
demurrer  to  the  complaint,  without  leave  to 
amend.  Judgment  was  thereupon  entered  for 
defendant,  and  this  appeal  is  from  the  Judg- 
ment 

The  complaint  alleges  that  on  the  20th  day 
of  August  1008,  the  defendant  maliciously, 
intending  to  Injure  plaintiff  in  his  good  name 
and  reputation,  appeared  before  a  justice  of 
the  peace  of  Riverside  county,  and,  without 
probable  cause,  falsely  charged  plaintiff  with 
having  committed  a  felony,  to  wit  with  hav- 
ing obtained  money  under  false  pretenses. 
The  complaint  then  alleges  the  facts  and  cir- 
cumstances that  were  set  forth  in  the  com- 
plaint in  the  justice's  court  which  were  that 
the  plaintiff  in  this  action  designedly,  falsely. 

5  1.  See  Malicious  Prosecution.  voL  SS,  Cent.  Dig. 
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and  feloniously  did  represent  and  pretend 
that  he  could  purchase  certain  personal  prop- 
erty at  certain  figures,  and  that  If  defendant 
vrould  advance  to  him  $180,  he  (this  plaintiff) 
would  purchase  the  said  proparty,  and  give 
it,  with  other  property,  to  defendant  as  se- 
curity; that  defendant,  by  reason  of  the  said 
representations,  loaned  to  this  plaintiff  the 
said  sum  of  $180,  and  that  the  said  represen- 
tations were  false,  and  that  plaintiff  did  not 
purchase  the  said  personal  property,  nor  give 
to  defendant  the  security  promised;  that  de- 
fendant maliciously  and  without  probable 
cause  procured  the  justice  of  the  peace  to  is- 
sue a  warrant  for  the  arrest  of  plaintiff,  and 
that  he  was,  under  the  said  warrant,  arrested 
and  Imprisoned  for  six,  hours;  that  the  de- 
fendant failed  to  appear  or  prosecute  the  said 
charge  against  this  plaintiff,  and  the  pro- 
ceeding was  finally  dismissed,  and  plaintiff 
discharged  from  custody. 

For  the  purpose  of  passing  upon  the  de- 
nrarrer,  we  must  presume  that  the  facts  stat- 
ed in  the  complaint  are  true.  It  may  be  con- 
ceded that  the  complaint  In  the  Justice's  court 
did  not  state  facts  sufficient  to  constitute  a 
public  offense,  for  the  reason  that  the  pre- 
tenses and  promises  made  by  plaintiff  were 
with  reference  to  future  events,  and  not  as  to 
past  or  existing  facts.  There  is  no  question 
but  that  it  Is  alleged  that  plaintiff  was  mali- 
ciously prosecuted  for  a  crime  without  prob- 
able cause.  He  was  charged  with  a  felony 
In  obtaining  money  under  false  pretenses. 
The  question,  then.  Is  as  to  whether  or  not  a 
party  who  instltiites  a  malicious  prosecution 
for  a  public  offense  without  probable  cause 
can  defend  himself  upon  the  ground  that  the 
complatnt  sworn  to  by  him,  when  analyzed 
under  the  rules  of  law,  is  found  to  be  defectr 
ive,  and  does  not  in  fact  state  a  public  of- 
fense. If  such  be  the  rule,  any  one  could  in- 
stltnte  a  malicious  prosecution,  for  a  public 
offense,  wholly  without  cause,  have  the  com- 
plaint drawn  with  sufficient  cunning  to  avoid 
ptatiuK  facts  sufficient  when  tested  In  court, 
procure  the  arrest  and  bnmillatlon  of  the 
defendant,  cause  him  the  expense  of  employ- 
ing an  attorney  and  attending  court,  and, 
when  the  defendant  Is  thus  brought  into 
court,  dismiss  the  action  and  shield  himself 
from  all  harm  by  saying,  "I  did  maliciously 
arrest  and  prosecute  you,  but  the  facts  as 
stated  by  me  do  not  show  that  yon  committed 
any  crime,  and  hence  I  am  not  liable  in  dam- 
ages." The  rule  is  well  settled  that  the  In- 
Jnred  party  may  recover  damages  for  mali- 
cious prosecution,  which  Is  defined:  "A  wan- 
ton prosecution  made  by  a  prosecutor  In  a 
criminal  proceeding,  without  probable  cause, 
■by  a  regular  process  and  proceeding,  which 
the  facts  do  not  warrant  as  appears  by  the 
result."  Bouvler's  Die.  (Rawles*  ReA-lsed 
Ed.)  The  facts  of  this  case,  as  stated,  show 
defendant  to  be  liable.  He  was  the  malicious 
prosecutor  in  a  criminal  proceeding.  He  went 
■before  the  Justice  of  the  peace,  who  had  the 
right  to  issue  a  warrant  for  the  arrest  of  a 
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person  charged  with  obtaining  money  under 
false  pretenses.  He  charged  the  plaintiff 
with  the  crime  of  obtaining  money  under 
false  pretenses  as  a  conclusion,  even  if  the 
facts  did  not  show  the  crime  In  technical  lan- 
guage. He  procured  the  warrant  to  issue, 
and  had  the  plaintiff  arrested.  If  the  com- 
plaint is  true,  it  is  not  a  case  where  a  fair 
and  fun  statement  of  the  facts  was  made  to 
the  justice,  and  the  justice  came  to  the  wrong 
conclusion  as  to  whether  or  not  a  crime  had 
been  committed;  nor  Is  it  a  case  where  some- 
thing is  charged  which  is  not  a  crime.  It  Is 
not  necessary,  therefore,  to  analyze  the  law 
and  cases  as  to  such  condition  of  facts.  It 
is  said  in  Newell  on  Malicious  Prosecution,  p. 
30,  that  there  is  some  authority  for  the  propo- 
sition that  the  prosecution  must  be  by  sufll- 
clent  indictment  or  complaint;  but,  says  the 
author,  "the  weight  of  the  authorities  is,  how- 
ever, the  other  way,  and  good  sense  and  rea- 
son are  with  those  authorities;  for,  when  one 
maliciously  and  without  probable  cause  sub- 
jects another  to  a  criminal  prosecution,  the 
Injury  is  the  same  whether  It  is  Instituted  on 
a  false  statement  of  facts  or  a  false  conclusion 
of  law.  If  the  reason  for  the  action  lay  sole- 
ly in  the  danger  of  punishment  in  which  the 
man  is  pnt.  It  might  be  otherwise.  But  the 
action  lies  because  of  the  disgraceful  imputa- 
tion put  upon  him,  the  Injury  caused  by  his 
arrest,'  and  the  tronble  and  expense  be  Is  pnt 
to  In  defending  himself."  The  rule  Is  thus 
stated  by  Lord  Campbell,  Oh.  J.  (in  Farlie  v. 
Danks,  30  Eng.  liaw  &  Eq.  R.  115):  "I  think 
all  that  is  necessary  is  that  the  defendant 
should  falsely  and  maliciously  cause  the  act 
to  be  done;  and  he  did  cause  it,  because.  If 
he  had  not  presented  his  petition  and  made  a 
false  affidavit,  the  judge  could  not  and  would 
not  have  made  the  adjudication.  I  should 
have  been  surprised  and  grieved  to  find  any 
decision  of  our  courts  that  the  action  was  not 
maintainable.  There  Is  no  doubt  that  If  a 
person  truly  states  to  a  judge,  and  the  judge 
thereupon  does  an  act  which  the  law  will  not 
justify,  the  party  who  made  the  statement  Is 
not  liable,  because  in  that  case  the  grievance 
complained  of  arises  not  from  the  false  state- 
ment of  the  party,  but  from  a  mistake  of  the 
judge.  It  would  be  strange  if,  where  a  court 
Is  put  in  motion  by  a  false  and  malicious 
statement.  It  should  depend  upon  a  nice  ques- 
tion of  law  whether  there  was  a  remedy  or 
not."  The  Supreme  C!ourt  of  Missouri  held 
the  same  in  a  proceeding  similar  to  this, 
where  the  crime  charged  was  obtaining  mon- 
ey or  property  under  false  pretenses.  Stock- 
ing V.  Howard,  73  Mo.  27.  The  court  said: 
"The  law  would  be  very  defective  if  a  malig- 
nant person,  for  the  gratification  of  his  mal- 
ice, could  by  the  use  of  its  process  procui-p  the 
arrest  and  imprisonment  of  one  to  whom  he 
was  Inimical,  and,  when  sued  for  the  wrong, 
successfully  defend  on  the  ground  that  the 
affidavit  made  by  him  for  that  purpose  did  not 
sufficiently  describe  the  offense  for  which 
the  party  was  arrested.    Whether  the  affidavit 
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be  good  or  bad,  the  party  who  made  it  thereby 
procured  the  warrant,  and  under  it  the  ar- 
rest and  imprisonment  of  the  party,  and  the 
scandal  and  imprisonment  are  not  the  less 
hurtful  to  the  person  aggrieved  that  the  affi- 
davit did  not  describe  the  offense  with  such 
accuracy  as  warranted  the  subsequent  pro- 
ceedings." And  all  the  well-considered  cases 
hold  the  same.  See  Shaul  y.  Brown,  28  Iowa, 
37,  4  Am.  Rep.  151;  Potter  v.  Glertsen,  37 
Minn.  36,  34  N.  W.  746;  Kline  v.  Shuler,  30 
N.  0.  484,  49  Am.  Dec.  402;  Ward  v.  Sutor, 
70  Tex.  343,  8  S.  W.  51,  8  Am.  St  Rep.  806; 
Dennis  v.  Ryan,  65  N.  T.  385,  22  Am,  Rep. 
635;  Bell  v.  Keepers,  37  Kan.  64, 14  Pac.  542; 
Streight  v.  Bell,  37  Ind.  550. 

Respondent  relies  upon  Hahn  y.  Schmidt, 
64  Cal.  2S4,  30  Pac.  818,  and  Krause  v.  Spie- 
gel, J>4  Cal.  370,  29  Pac.  707,  15  L.  B.  A.  707, 
28  Am.  St.  Rep.  137.  These  cases  are  not  In 
conflict  with  what  we  have  said.  In  the  first 
case,  the  court  discussed  certain  instructions 
to  the  effect  that  if  a  party  should  go  to  a 
Justice  of  the  peace  in  good  faith  and  make 
affidavit  to  facts  which  were  true,  and  which 
the  party  knew  to  be  true,  and  the  Justice 
upon  the  facts  stated  concluded  that  forgery 
had  been  committed,  such  party  would  not  be 
iiable.  although  technically  the  fact  did  not 
constitute  forgery.  That  is  quite  different 
/rom  going  maliciously  and  falsely  and  Insti- 
tuting a  prosecution,  as  the  complaint  alleged 
was  done  in  this  case.  It  was  said  in  the 
opinion:  "In  order  to  constitute  a  defense 
to  an  action  for  malicious  prosecution,  the 
facts  stated  in  the  complaint,  if  they  do  not 
ronstltnte  a  crime,  must  nevertheless  be  true." 
In  the  latter  case  the  prosecution  was  for 
slander,  and  It  was  held  that,  there  being  do 
such  crime  as  slander,  the  action  for  malicious 
prosecution  would  not  lie,  but  it  was  said  that 
an  action  would  lie  In  such  case  for  false 
Imprisonment.  The  case  Is  very  different 
from  this,  where  a  crime  is  charged,  but  by  a 
defective  complaint. 

It  follows  that  the  Judgment  should  be  re- 
versed, and  the  court  below  directed  to  over- 
rule the  demurrer. 

We  concur:  HARRISON,  C;   GRAY,  0. 

For  the  reasons  given  in  the  foregoing  opin- 
ion the  Judgment  is  reversed,  and  the  court 
l»eIow  directed  to  overrule  the  demurrer: 
SHAW.  J.;  ANGELLOTTI,  J.;  VAN 
DYKE,  J. 


m  Cal.  75 

DAMON  V.  QUINN  et  al.     (S.  F.  No.  2.824.) 

(Supreme  Court  of  California.    April  21,  1904.) 

BILLS  AND  NOTES  — ACTIONS  — MOBTOAQBS — 
POBECLOStTRE  —  FINDINOS  —  SUFFICIENCY  — 
PLEADINGS— ALLEGATIONS  AS  TO  AnOBNET'S 
FEES— APPEAL— PKESUMPTION. 

1.  In  an  action  on  a  note  and  to  foreclose  a 
mortgajce,  findinjis  "that  there  is  now  due  and 
owing  to  plaintiff  from  defendant  upon  the 
promissory  note  and  for  money  expended  under 
the  terms  of  said  mortgage,  as  set  forth  and 
described  in  plaintiS's  complaint,  the  sum  of 


$1,466.84,  and  that  defendant  Is  personally  Ha- 
ble  for  the  whole  amotmt  thereof,"  and  "that 
each  and  all  of  the  allegations  and  averments 
in  plaintiff's  complaint  contained  are  true  and 
correct,"  sufficiently  disposes  of  issues  of  pay- 
ment and  amount  paid  raised  by  the  answer. 

2.  In  the  absence  of  an^  record  to  the  con- 
trary, an  appellate  court  will  presume  that  there 
was  no  evidence  mailing  findings  of  payment 
and  the  amount  paid  necessary,  in  an  action  on 
a  note,  where  it  does  not  appear  whether  any 
evidence  was  received  as  to  those  issues,  al- 
though the  judgment  was  for  less  than  asked 
for  in  the  complaint. 

3.  In  an  action  on  a  note  and  to  foreclose  a 
mortgage,  a  finding  "that  there  is  also  due 
plaintiff  from  defendant  $135,  costs,  percentage, 
and  necessary  disbursements"  is  unnecessary, 
and  may  t>e  treated  as  surplusage,  in  view  of  a 
general  finding  that  all  the  allegations  of  the 
complaint  are  true,  where  the  complaint  alleges 
that  the  mortgage  provided  for  attorney's  fees, 
and  also  that  plaintiff  paid  certain  taxes. 

4.  In  an  action  on  a  note  and  to  foreclose  a 
mortgage,  a  complaint  alleging  that  the  mortgage 
provided  for  an  attorney's  fee,  and  that  plain- 
tiff paid  certain  taxes,  and  having  attached 
thereto  as  an  exhibit  the  mortgage,  which  con- 
firmed plaintiff's  right  to  attorney's  fees  and 
recovery  for  taxes  paid,  when  followed  by  a 
finding  that  all  the  allegations  of  the  complaint 
were  true,  was  sufficient  foundation  for  such 
part  of  the  judgment  as  was  in  excess  of  the 
amount  found  to  be  due  as  principal  and  inter- 
est on  the  note. 

5.  Under  Code  Civ.  Proc.  i  726,  providing 
that  the  court  is  to  determine  the  reasonable 
amount  of  attomepr's  fees  within  the  limits  of 
the  contract  contained  in  a  mortgage,  it  is  un- 
necessary for  the  complaint,  in  an  action  to 
foreclose  a  mortgage,  to  allege  what  sum  would 
be  a  reasonable  attorney's  fee. 

6.  A  complaint  in  an  action  to  foreclose  a 
mortgage  need  not  allege  nonpayment  by  de- 
fendant of  the  attorney's  fee,  which,  at  the 
time  of  filing  the  complaint,  had  neither  been 
earned  in  full  nor  fixed  by  the  court. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Geo.  H.  Bahrs,  Judge. 

Action  by  James  E.  Damon  against  Mary 
Quinn  and  others.  From  a  judgment  for 
plaintiff,  defendant  Quinn  appeals.   Affirmed. 

T.  M.  Osmont.  for  appellant  Moses  O. 
Cobb,  for  respondent 

GRAY,  C.  This  is  an  action  upon  a  prom- 
issory note  and  to  foreclose  a  mortgage  se- 
curing the  same.  Plaintiff  had  Judgment 
against  all  the  defendants.  The  mortgagor, 
Mary  Quinn,  who  also  executed  the  note,  ap- 
peals from  the  Judgment  There  is  no  bill  of 
exceptions  or  statement  of  the  case. 

1.  The  answer  pleads  partial  failure  of  con- 
sideration, and  also  denies  nonpayment,  and 
alleges  part  payment  of  the  principal  of  the 
note.  It  is  contended  that  these  Issues  are 
not  disposed  of  by  the  findings.  As  to  the 
question  of  payment  or  nonpayment  and  the 
amount  paid,  we  think  that  is  fully  disposed 
of  by  the  findings  reading  as  follows:  "That 
there  is  now  due  and  owing  to  the  plaintiff. 
James  E.  Damon,  from  the  defendant  Mary 
Quinn,  upon  the  promissory  note  and  for 
money  expended  under  the  terms  of  said 
mortgage,  as  set  forth  and  described  in  plaln- 
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tUTa  complaint  tbe  trnn  of  fl,466.84,  and 
that  the  defendant  Mary  Qulnn  Is  perBonally 
liable  for  the  whole  amount  thereof."  "That 
each  and  all  of  the  allegations  and  averments 
In  plaintifTs  complalfit  contained  are  true  and 
correct"  A  foi'ther  answer  to  this  contention 
la  that  It  does  not  appear  whether  any  erl- 
dence  was  received  as  to  these  Issnes  or  not 
We  will  not  to  overthrow  the  Judgment  In- 
fer firom  the  fact  that  the  Judgment  is  less 
than  asked  for  in  the  complaint  that  there 
must  have  been  evidence  introduced  as  to 
these  issues  favorable  to  defendant;  bat  we 
will,  in  the  absence  of  any  record  to  tbe  con- 
trary. Indulge  in  all  proper  presumptions  to 
npbold  the  Judgment  Accordingly  we  will 
presume  that  there  was  no  evidence  making 
any  additional  or  dlETerent  findings  necessary. 
"Error  Is  not  to  be  presumed,  and,  if  the  ap- 
pellant would  contend  that  the  court  should 
have  found  for  his  counterclaim  a  greater 
amount  it  was  incumbent  upon  him  to  cause 
the  record  to  show  that  such  finding  was  re- 
quired by  the  evidence."  Cutting  Fruit  Pack- 
ing Company  v.  Canty  (Cal.)  75  Pac.  564; 
Himmelman  t.  Henty,  81  Cal.  104,  23  Pae 
101)8. 

2.  Appellant  complains  of  a  finding  which 
reads:  'TTbat  there  is  also  due  the  plaintiff 
from  said  defendant  one  hundred  and  thirty- 
live  dollars,  costs,  percentage,  and  necessary 
disbursements."  This  finding,  in  view  of  the 
finding  that  each  and  all  the  allegations  of 
the  complaint  are  true,  is  entirely  unneces- 
sary, and  may  therefore  be  disregarded  aa 
surplusage.  The  complaint  alleges  that  the 
mortgage  provided  for  an  attorney's  fee  of  15 
per  cent,  npon  the  amount  which  may  be 
found  to  be  due,  and  that  plaintiff  paid  the 
taxes  on  said  real  property  to  the  amount  of 
$1.42.  A  copy  of  the  mortgage  is  attached  to 
the  complaint  as  an  exhibit  and  made  part 
thereof,  and  It  confirms  plalntifTa  right  to 
these  attorn  »y'8  fees  and  to  a  recovery  of  the 
taxes  so  paid.  Tbe  complaint  prays,  among 
other  things,  for  the  recovery  of  these  taxes 
"and  for  $200  attorney's  fees  provided  for  in 
said  mortgage."  These  allegations,  confirmed 
by  the  findings,  were  sufficient  foundation  for 
that  portion  of  the  judgment  in  excess  of  the 
amount  found  to  be  due  as  principal  and  In- 
terest on  the  note.  It  was  not  necessary  to 
allege  In  tbe  complaint  wbat  sum  would  be  a 
reasonable  attorney's  fee  in  the  case.  The 
court  Is  to  determine  tbe  reasonable  amount 
ot  this  fee  within  the  limits  of  the  contract 
contained  in  tbe  mortgage.  Code  Civ.  Proe. 
f  726.  Nor  was  It  necessary  to  allege  In  the 
complaint  nonpayment  of  an  attorney's  fee, 
which  had  neither  been  earned  In  full  nor  yet 
fixed  by  the  court. 

We  advise  that  the  Judgment  be  affirmed. 

We  concnr:    CHIPMAN,  C;  COOPER,  0. 

For  the  reasons  given  In  the  foregoing  opin- 
ion, the  Judgment  Is  affirmed:  VAN  DYKE, 
J.;  ANGEI/LOTTI,  J.;  SHAW,  J. 


(Ua  Cal.  70) 
POLK  T.  SLBBPER.    (S.  V.  No.  2,706.) 
(Supreme  Court  of  California.    April  21,  1904.) 

PUBLIC    IJINDS — BWAUP    LANDS— AFPUCA.TIONa 

FOB  PUBCBASB — CONTESTS— PLEADINGS — 

SUrriCIKNCT— NECESSITY  OP  ANBWIB. 

1.  Under  Pol.  Code,  (  3441.  providing  that  the 
Surveyor  General  must  not  approve  an;  appli- 
cation, and  the  register  must  not  issue  evidence 
of  title  for  swamp  and  oversowed  land  until  six 
months  after  the  same  has  been  segregated  by 
authority  of  the  United  States,  it  is  necessary 
that  an  applicant  to  purchase  swamp  lands  al- 
lege and  prove  in  contest  proceedings  that  tbe 
land  sought  to  be  parchased  has  been  surveyed 
and  segregated  by  authority  of  the  United 
States. 

2.  Const  art.  17,  |  3,  providing  that  lands  be- 
longing to  the  state,  and  snitable  for  cultiva- 
tion, shall  only  be  sold  to  actual  settlers,  ap- 
plies to  swamp  and  overflowed  lands. 

5.  Under  Const.  arL  17,  i  3,  providing  that 
lands  belonging  to  the  state,  and  suitable  for 
cultivation,  shall  only  be  sold  to  actual  settlers, 
it  is  necessary  for  an  applicant  to  pnrchasa 
swamp  lands  to  allege  and  prove  in  contest  pro- 
ceedings either  that  the  land  is  not  suitable  for 
cultivation,  or  that,  being  suitable  for  cultiva- 
tion, he  is  an  actual  settler  thereon. 

4,  One,  though  shovrlng  no  right  in  himself  to 
purchase,  nor  in  any  way  connecting  himself 
with  any  claim  to,  swamp  and  oversowed  land, 
may  nevertheless  contest  the  right  of  another  to 
purchase  such  land. 

6.  Pol.  Code,  I  3445,  providing  that  one  de- 
siring to  purchase  lands  which  have  been  segre- 
gated by  the  United  States,  but  which  have  not 
been  sectionized,  must  apply  to  the  surveyor  to 
have  the  land  surveyed,  does  not  apply  to  land 
which  has  been  before  surveyed  and  sectionized ; 
nor  is  It,  in  such  a  casCj  necessary  to  record 
an  application  and  affidavit  for  a  survey. 

6.  In  order  that  one  may  contest  the  right  of 
an  applicant  to  purchase  swamp  land,  he  must 
in  his  complaint,  state  some  fact  or  matter  that 
would   Invalidate   the   applicant's   certificate   of 

f>urchase,  and  it  is  not  sufficient  to  merely  al- 
ege  by  way  of  conclusion  that  the  applicant 
made  no  affidavit  or  application  as  required  by 
law  for  the  purchase  of  the  land,  without  al' 
leging  wherein  the  affidavit  or  application  were 
defective. 

7.  An  applicant  for  the  purchase  of  publfcs 
lands,  when  brought  into  court  by  a  contestant 
after  an  order  of  reference,  upon  a  showing  of 
facts  in  the  contestant's  complaint,  which,  if 
true,  would  defeat  such  applicant's  right  to 
purchase,  must  affirmatively  aver  and  prove 
facts  which  entitle  him  to  purchase;  but  where 
the  complaint  does  not  show  facts  which  make 
a  prima  facie  case  against  the  applicant  he  is 
not  compelled  to  come  into  court  and  affirma- 
tively set  up  his  rights. 

Commlsslonera'  Opinion.  Department  1. 
Appeal  from  Superior  Conrt  Lake  County; 
R.  W.  Crump,  Judge. 

Land  contest  proceedings  by  Thomas  W. 
Polk  (Robert  T.  T.  Polk,  administrator,  sub- 
stituted) agnlnst  Moreau  Sleeper  (Charles 
Sleeper,  administrator,  substituted).  Prom 
the  judgment  rendered,  defendant  appeals. 
Reversed. 

M.  S.  Sayre,  for  appellant  T.  J.  Sheridan 
and  Thomas  B.  Bond,  for  appellee. 

COOPER,  C.  In  November,  1885,  the  reg- 
ister of  the  state  land  office  issued  to  defend- 
ant a  certificate  of  purchase  for  the  tract 
of  land  described  In  the  complaint,  129  acres, 
the  same  being  claimed  as  swamp  and  over- 
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flowed  land.  Id  May,  1886^  plaintiff  filed  hla 
application  to  purchase  tbe  same  land,  ac- 
companied bj  a  verified  protest  against  the 
Ismiance  of  any  further  evidence  of  title  to 
defendant  Afterwards,  In  June,  18S6,  upon 
demand  of  plaintiff,  the  Surveyor  General, 
as  ex  oflldo  register  of  the  state  land  office, 
made  an  order  directing  that  said  contest 
be  referred  to  the  superior  court  of  Lake 
county  for  trial.  In  due  time  the  amended 
complaint  was  filed.  The  court  overruled  the 
defendant's  demurrer  to  the  said  complaint, 
whereupon  be  declined  to  answer,  and  his 
default  was  duly  entered.  The  court  there- 
after heard  the  plalntltTs  testimony,  and  or- 
dered Judgment  that  neither  plaintiff  nor  de- 
fendant was  entitled  to  purchase  the  land 
In  contest  Prom  the  Judgment  so  entered 
defendant  brings  this  appeal  on  the  Judg- 
ment roll. 

The  sole  question  here  Is  as  to  whether  or 
not  tbe  court  erred  In  overruling  the  defend- 
ant's demurrer  to  said  amended  complaint 
The  demurrer  was  upon  the  grounds,  among 
others,  that  the  amended  complaint  does  not 
state  facta  sufficient  to  constitute  a  cause 
of  action;  that  It  does  not  appear  therefrom 
what  matters,  If  any,  were  stated  in  the 
alleged  application  of  plaintiff  to  purchase; 
and  that  It  does  not  appear  that  the  lands 
have  been  sectlonlzed.  The  demurrer  should 
hare  been  sustained.  The  Surveyor  Gen- 
eral must  not  approve  any  application,  noP 
must  the  register  Issue  evidence  of  title  for 
swamp  and  overflowed  land,  until  six  months 
after  the  same  has  been  segregated  by  au- 
thority of  the  United  States.  Pol.  C!ode,  I 
3441.  There  Is  no  allegation  In  the  complaint 
that  the  lands  sought  to  be  purchased  have 
ever  been  surveyed  or  segregated  by  author- 
ity of  the  United  State*  It  is  necessary 
for  an  applicant  to  allege  and  prove  such 
segregation  before  he  can  purchase  such 
lands.  In  Garfield  v.  Wilson,  74  Cal.  178, 
15  Paa  622,  in  speaking  of  the  pleadings 
In  such  actions,  this  court  said:  "These  aver- 
ments raised  material  issues,  for  under  the 
provisions  of  the  Code  since  1874  no  appli- 
cation to  purchase  swamp  land  has  been  au- 
thorized until  after  the  land  has  been  segre- 
gated as  such  by  authority  of  the  United 
States."  In  Perrl  v.  Beaumont  91  Cal.  82; 
27  Pac.  635,  it  Is  said:  "It  Is  clear  that  upon 
the  facts  stated  in  tbe  complaint  the  plain- 
tiff was  not  entitled  to  a  Judgment  direct- 
ing the  approval  of  bis  application  to  por^ 
chase,  as  it  is  not  alleged  that  the  land  ap- 
plied for  was  surveyed  at  tbe  date  It  was 
made."  And  the  same  principle  Is  held  In 
Wren  y.  Mangan,  88  Cal.  270,  28  Pac.  100; 
Buchannan  v.  Nagle,  88  Gal.  581,  26  Pac. 
512;  Dewar  Y.  Ruiz,  88  Cal.  385,  26  Pac 
832;  Nuttall  v.  Lovejoy,  90  Cal.  163,  27  Pac. 
68.  There  Is  no  allegation  In  the  complaint 
that  the  land  was  not  suitable  for  cultiva- 
tion, or  that  the  plaintiff  was  an  actual  set- 
tler thereon.  It  is  provided  in  the  Constlta- 
tlon  that  lands  belonging  to  the  states  and 


Adtabla  for  ctdtfvattcm,  flhall  only  be  sold 
to  actual  settlers.  Article  17, 1 8.  This  prorl- 
slon  applies  to  swamp  and  overflowed  landa 
Fnlton  v.  Brannan,  88  CaL  464,  26  Fkc.  606; 
Goldberg  r.  Thompson,  86  CaL  117,  30  Paa 
1018.  It  was  therefore  incumbent  on  plain- 
tiff to  allege  and  prove  either  that  the  land 
was  not  suitable  for  cultivation,  or  that  be- 
ing suitable  for  cultivation,  he  was  an  actaal 
settler  thereon.  Manley  v.  Cunningham,  72 
Cal.  236,  13  Pac.  622.  It  is  therefore  clear 
that  the  plaintiff  does  not  show  by  his  com- 
plaint that  the  land  Is  of  such  a  chaiact^ 
that  it  can  be  disposed  of  by  the  states  nor 
that  his  relation  to  It  is  such  that  he  Is  eop 
titled  to  purchase. 

The  complaint  alleges  facts  which  It  Is 
claimed  show  that  defendant  is  not  entitled 
to  purchase  tbe  land.  It  is  conceded  that 
the  plaintiff,  showing  no  right  in  himself 
to  purchase,  nor  in  any  way  connecting  him- 
self with  any  claim  to  the  land,  may  con- 
test the  right  of  defendant  to  purchase. 
Garfield  v.  Wilson,  supra;  Perri  t.  Beau- 
mont 81  Cal.  32,  27  Pac  534.  But  never- 
theless, his  complaint  is  wholly  insufficient 
It  shows  that  a  certificate  of  purchase  was 
Issued  to  defendant  by  the  register  of  the 
state  land  office.  It  is  alleged  that  the  said 
certificate  was  Illegally  Issued,  for  the  rea- 
sons that  the  land  was  nevw  surveyed  for 
defendant  that  there  is  no  record  in  the 
office  of  the  county  surveyor  of  Lake  county 
of  an  application  and  affidavit  made  by  de- 
fendant for  the  survey  of  the  land,  and  that 
no  affidavit  and  application  was  ever  made 
as  required  by  law  for  the  purchase  of 
swamp  and  overflowed  land.  It  was  not 
necessary  that  tbe  land  should  have  been 
surveyed  for  defendant  If  it  had  been  before 
surveyed  and  sectionlzed  (Pol.  Code,  I  3445); 
nor  was  it  in  such  case,  necessary  to  record 
an  application  and  affidavit  for  a  survey. 
As  to  whether  or  not  such  application  and 
affidavit  were  made  by  defendant  as  the 
law  requires  is  a  conclusion  of  law,  of  which 
plaintiff  is  not  the  Judge.  It  is  not  alleged 
wherein  the  application  or  affidavit  were 
defective,  nor  even  that  they  were  defective. 
Plaintiff  certainly  was  required  to  state 
some  fact  matter,  or  thing  that  woold  to- 
validate  the  defendant's  certificate  of  pur- 
chase. If  not  there  wonld  be  no  object  In 
requiring  him  to  file  a  complaint 

It  Is  contended  by  respondent  that  ttie 
ordinary  rules  of  pleading  do  not  apply  to 
a  contest  of  this  kind,  and  that  the  order 
referring  the  matter  to  the  superior  court 
for  trial,  the  beginning  of  the  action  In  doe 
time,  and  the  plea  setting  forth  these  facts 
give  the  court  complete  Jurisdiction,  and  In 
such  case  that  defendant  is  required  to  come 
Into  court  and  plead  and  prove  his  right  to 
purchase,  We  find  no  authority  to  support 
such  contention.  After  the  order  of  refer- 
ence Mther  party  may  bring  his  action.  Un- 
less the  contestant  commences  his  actioa 
within  60  days  after  the  order  of  referencs 
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Is  made,  bis  rights  In  the  premises  and  nn- 
der  his  application  cease.  Pol,  Code,  I  3417. 
Q'he  commencement  of  an  action  means  the 
filing  of  a  complaint.  The  filing  of  a  com- 
C'mlnt  means  the  setting  forth  ot  the  facts 
upon  which  the  contestant  relies.  If  be  de- 
sires to  purchase  the  land,  he  mnst  show  that 
It  Is  subject  to  sale,  that  be  is  a  qnalifled 
pm'chaBer,  and  that  he  has  complied  with 
The  law  in  making  and  tiUng  his  applica- 
tion. The  defendant,  when  brougbt  into 
court  upon  a  showing  of  facts,  which,  if 
true,  would  defeat  his  right  to  purchase, 
most  afflrmatlvely  aver  and  prove  facts 
wliicb  entitle  him  to  purchase.  But  if  the 
complaint  does  not  sliow  facts  which  make 
a  prima  facie  case  against  defendant,  be  is 
not  compelled  to  come  Into  court  and  af- 
flrmatlvely set  up  his  rights.  The  mere  fact 
that  defendant  has  a  certiflcnte  of  purchase, 
and  that  plaintiff  protested  against  the  is- 
suance to  bim  of  any  further  evidence  of 
title,  and  that  the  order  of  reference  has 
been  made,  do  not  make  a  case  that  defend- 
ant is  re<]uired  to  answer.  It  is  said  in 
Hinckley  v.  Fowler.  43  Cal.  04;  "And  in  the 
courts  the  ordinary  i-nles  of  pleading  and 
of  evidence  are  to  be  observed,  and  Judg- 
ment Is  to  \te  rendered  as  in  ordinar>'  ad- 
versary proceedings."  In  Jacolis  v.  Walker, 
76  Cal.  17«.  18  Pac.  120,  this  court  said:  "The 
complaint  stated  facts  showing  a  cause  of 
action."'  In  I<aiie  v.  Pferdner  et  al.,  56  Cal. 
1*22.  it  is  said:  "It  was  necessary,  therefore, 
when  an  action  was  brought  to  try  the  rights 
of  the  contestants  to  pui-chase  the  lands, 
for  the  plaintiff  to  allege  and  prove  0>.v  the 
production  of  the  certified  copy  of  the  en- 
try) that  the  Surveyor  General  made  the 
order  of  reference."  In  Cadlerque  v.  Duran, 
4!)  Cal.  %'>U,  the  court  said  that,  after  a  cou- 
tpst  Is  initiated  and  referred  to  the  court  for 
trial,  "if  all  tlie  parties  are  applicants  for 
tli<!  purchase,  each  must  state  in  his  plead- 
ings all  the  facts  upon  which  he  relies  as 
Kliowing  his  right  to  become  the  purchaser, 
and  the  steps  he  has  taken  to  avail  himself 
of  and  secure  his  right  to  purchase.  If  one 
of  the  parties  merely  protests  against  the 
approval  of  the  application  of  another  party, 
he  must  state  the  facts  coustitutlng  the 
grounds  of  the  contest;  as,  for  Instance, 
that  he  has  acquired  the  title  from  the  Unit- 
ed States^  or  that  he  has  the  right  of  pre- 
emption, stating  the  facts  upon  which  his 
right  is  based."  If  we  were  to  adopt  the 
rule  contended  for  here,  there  would  be  no 
need  of  the  contestant  beginning  his  suit  and 
filing  bis  complaint.  The  defendant  would 
have  to  come  into  court  witliout  knowing  the 
facts  upon  which  the  contestant  based  bis 
claim,  or  the  defects  claimed  to  exist  as  to 
bis  own  proceedings.  The  orderly  adminis- 
tration of  the  law,  the  dispatch  of  business 
in  court,  and  the  ends  of  Justice  require 
that  the  pleadings,  as  in  other  cases,  shall 
set  forth  the  facts  relied  upon.  No  doubt 
but  that  the  court  below,  on  such  terms  as 


may  be  JUBt,  will  allow  plaintiff  to  again 
amend. 

The  Judgment  should  be  reversed,  with  di- 
rections to  the  trial  court  to  sustain  defeud- 
ant's  demurrer. 

We  concur:   HARBISON,  C;  CHIPMAN, 

a 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  appealed  from  is  re- 
versed, with  directions  to  the  trial  court  to 
sustain  defendant's  demun-er:  SHAW,  J.; 
ANGKLLOTTI,  J.;    VAN  DYKE,  J. 


(9  Ariz.  73) 
CHAROtJLEAU  et  al.  v.  SHIELDS  ft  PRICE. 
(Supreme  Court  of  Arizona.     May  7,  1904.) 

APPEAL— ASSIOXMEXTS     OF    ERROB— SUKFICIEN- 

CY— FINDING  OF  TBIAL  CODBT— 

CONCLUSIVKNESS. 

1.  Under  Rev.  St.  lf)01,  par.  1586,  providing 
tbat  ap|>ellant'H  brief  must  plainly  state  tbe  er- 
ror.s  complained  of,  and  Sup.  Ct.  Rule  7  (71 
Pac.  viii),  providing  that  nssignments  of  errors 
mu.st  distinctly  siwcify  each  ground  of  error  re- 
lied on,  Reneral  and  indetinite  assignments  are 
insufficient. 

2.  A  liiidini;  ot  the  trial  court  on  substantially 
conflictiuff  evidence  cannot  be  disturi)ed  by  the 
Supreme  Court. 

Appeal  from  DIsti-lot  Court,  Pinal  County; 
Fletcher  M.  Doan.  Judge. 

Action  by  Pedro  Charonlenu  and  another 
ngnlnst  Frank  Shields  and  W.  Y.  Price,  co- 
partners under  the  firm  nsune  of  Slilelds  & 
I*i-lce.  From  a  Judgment  for  defendants, 
pinintifTs  appeal.    Aftirnied. 

Owen  T.  Rouse  and  W.  H.  Griffin,  for  ap- 
pellants.   J.  K.  O't'onuor,  for  appellees. 

DAVIS,  J.  On  tlie  l-'th  day  of  .Tuly,  IWJ. 
Pedro  Charouleau  and  Angelina  Charouleau 
bruuglit  au  action  in  tlie  district  court  of 
I'iiial  county  against  Frank  Shields  and  W.  Y, 
Price,  coimrtners  under  the  firm  name  of 
Siiields  &.  Price,  to  recover  an  alleged  indebt- 
edness of  ;M4U,  claimed  to  be  due  from  the 
said  firm  upon  a  contract  for  the  rent  of  the 
plaintiffs'  farm  from  June  27,  1901,  to  June 
27,  liM)2.  The  defendants  answered,  denying 
such  contract  and  indebtedness,  and  tbe  trial 
of  the  case  resulted  in  a  verdict  and  Judg- 
ment for  the  defendants.  Tlie  plaintiffs  filed 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  the  cause  is  presented  to  us  for  re- 
view on  appeal. 

There  is  objection  made  by  counsel  for  the 
appellees  to  the  consideration  of  the  assign- 
ment of  errors  contained  iu  the  brief  of  ap- 
pellants on  tbe  ground  that  the  same  does  nut 
conform  to  the  requirements  of  tlie  statute 
and  the  rules  of  the  court.  The  objection  is 
well  founded,  as  the  errors  assigned  are  all 
general  and  indefinite.  Tbe  statute  requires 
tbat  tlie  brief  of  the  appellant  "must  plaiul.v 
state  the  errors  coiuplaiued  of  by  him,  and 

1 1.  See  Appeal  aad  Error,  vol.  3,  Cent.  Dig.  f  2998. 
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refer  to  the  page  or  pages  of  tbe  record 
wherein  the  error  Is  alleged  by  him  to  exist 
It  shall  also  contain  a  brief  statement  of  so 
much  of  the  evidence  In  the  case  as  is  rele- 
vant to  the  error  alleged,  and  a  citation  of 
the  authorities  relied  on  to  support  the  alle- 
gation of  error."  Bev.  Bt  Ariz.  1901,  par. 
1686.  Rule  7  of  this  court,  which  relates  to 
assignments  of  error,  contains  these  pro- 
visions: 

"I.  All  assignments  of  errors  must  dis- 
tinctly specify  each  ground  of  error  relied 
upon,  and  the  particular  ruling  complained 
of.  If  the  particular  ruling  complained  of 
has  been  embodied  In  a  motion  for  a  new 
trial  with  other  rulings,  or  in  any  motion,  or 
in  a  biU  of  exceptions,  or  in  a  statement  of 
facta,  or  otherwise  in  the  record,  it  must 
nevertheless  be  referred  to  In  the  assignment 
of  errors,  or  It  will  be  deemed  to  be  waived. 

"II.  If  the  assignment  of  error  be,  that 
the  court  overruled  a  motion  for  a  new  trial, 
and  the  motion  is  based  upon  more  than  one 
ground,  the  same  will  not  be  considered  as 
distinct  and  specific  by  this  court,  unless  each 
ground  Is  separately  and  distinctly  stated  In 
the  assignment  of  errors. 

"III.  An  objection  to  the  ruling  or  action 
of  the  court  below,  will  be  deemed  waived  in 
this  court,  unless  it  has  been  assigned  as  er- 
ror, in  the  manner  above  provided. 

"IV.  If  the  assignment  of  error  be  to  the 
giving  of  Instructions  to  the  Jury  by  the  lower 
court,  the  appellant  must  state  wherein  the 
instruction  complained  of  is  erroneous  in  its 
statement  of  the  law  applicable  to  the  case  or 
to  any  particular  fact  or  facts  thereof. 

"V.  If  the  refusal  to  give  an  instruction 
asked  for  by  the  appellant  in  the  court  below, 
be  assigned  as  error,  the  assignment  must 
state  the  applicability  of  such  instruction  to 
the  fact  or  facts  of  the  case." 

Rules  of  Supreme  Court,  71  Pac.  vill. 

The  object  of  these  provisions,  as  we  have 
had  occasion  to  say  before,  is  the  designation 
of  specified  errors.  In  order  that  the  court 
and  opposite  counsel  may  be  clearly  informed 
of  what  particular  ruling  or  action  below  Is 
relied  upon  for  the  reversal  or  modification  of 
the  Judgment.  A  proper  observance  of  the 
statute  and  rules  relating  to  assignments  of 
error  Is  so  essential  to  the  preservation  and 
protection  of  the  rights  of  litigants  before  this 
court  that  their  plain  requirements  are  again 
brought  to  the  notice  of  the  bar. 

The  record  before  us  discloses  a  state  of 
facts  substantially  as  follows:  That  on  June 
27,  1899,  the  CharouIeauS  had  executed  in 
writing  a  lease  of  their  farm  to  one  Ventura 
Larona  for  the  term  of  three  years  from  said 
date,  at  a  rental  of  $450  per  annum.  They 
also  made  a  loan  of  money  to  Larona  for  the 
construction  of  a  ditch  upon  the  land,  which 
he  agreed  to  repay  them  with  interest  In 
ttie  second  year  of  the  lease  term  W.  Y. 
Price,  one  of  the  appellees,  made  advances  of 
monoy  to  Larona  to  carry  him  through  the 
croyplns  season,  and  toolt  a  mortgage  on  hii 


growing  crops  to  secure  the  imyment  thereof. 
Later  in  the  same  year  the  Charuuleaus  com- 
menced a  suit  la  the  district  court  to  recov- 
er from  Larona  the  amount  then  owing  from 
him  as  rent  and  borrowed  money,  and  caused 
an  attachment  to  be  levied  upon  a  quantity 
of  grain  and  hay.  Price  was  made  a  defend- 
ant to  the  suit  as  one  claiming  an  Interest 
In  the  property.  He  subsequently  satisfied 
the  Charouleaa  claim  against  Larona  by  the 
payment  of  the  sum  of  $756.49  in  full  thereof, 
and  the  suit  was  dismissed  without  going  to 
Judgment  It  was  in  connection  with  this 
settlement  that  the  appellants,  on  the  trial  of 
this  case,  endeavored  to  prove  a  transfer  ot 
the  lease  from  Larona  to  the  appellees  for  the 
last  year  of  the  term,  and  an  agreement  on 
the  part  of  the  latter  to  pay  the  appellants 
the  rent  for  that  year.  Tliere  was  no  at- 
tempt made  to  prove  any  written  assignment 
of  the  lease  by  Larona,  and  it  was  conceded 
by  the  appellants  that  the  agreement  fixing 
the  liability  of  the  appellees,  for  which  they 
were  contending,  rested  solely  in  parol.  The 
evidence  presented  showed  that  Larona  had 
continued  in  the  occupancy  of  the  premises 
during  the  entire  third  year.  If  It  can  be 
Justly  claimed  that  there  was  evidence  tend- 
ing to  establish  a  transfer  of  the  lease,  or  any 
agreement  which  would  bind  the  appellees  to 
pay  rent  to  the  appellants  for  the  year  In 
question.  It  is  sufficient  to  say  that  there  was 
a  substantial  conflict  in  the  evidence  upon 
each  of  these  points,  which  prevents  this 
court  from  now  disturbing  the  finding  there- 
on. 

The  face  of  the  record  discloses  to  na  no 
reversible  error,  and  the  Judgment  appealed 
from  will  be  affirmed. 

KENT,  O.  J.,  and  SLOAN,  J.,  concur. 


(69  Kan.  249) 
ORANITB  STATB  FIRB)  INS.  CO.  ▼.  HARM 
et  al. 

(Supreme  Conrt  of  Kansas.     May  7,  1904.) 

APPXAIr—BECOBD— CASE-MADE — 8ET1XIIIG  —  SB- 
TENTIOW  OP  JUBISDICTIOH. 

1.  In  order  that  a  trial  judge  out  of  office 
shall  have  jurisdiction  to  settle  and  sign  a 
case-made,  such  jarisdiction  must  have  been 
preserved  by  some  proper  order.  Such  Jarisdic- 
tion Is  not  preserved  beyond  the  period  fixed  for 
service  of  case-made,  including  the  time  for 
suggestion  of  amendments,  by  an  order  directing 
that  the  case  "be  settled  and  signed  on  five  dayr 
notice  by  either  party." 

(Syllabus  by  the  Court) 

Elrror  from  District  Conrt,  Osborne  Oouitx; 
R.  M.  Pickler,  Judge. 

Action  between  Kden  D.  Ham  and  othera 
and  the  Granite  State  f'lre  Insurance  Com- 
pany. Judgment  for  the  former,  and  the 
latter  brings  error.    Dismissed. 

Burnham  &  Dashlell  and  Stntth  &  Nicholas, 
for  pInliitllT  in  error,  i.  L.  Traver%  Cor  de- 
fendants in  error. 
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CUNXIXfJIIAM,  J.  This  case  was  dlB- 
lulssod  from  the  bench  at  the  October,  1903, 
sitting  of  this  court.  We  then  concluded  we 
had  no  Jurisdiction  to  consider  the  questions 
presented  beciinse  of  a  want  of  timely  certlfl- 
t-atlon  of  the  case-made.  Fearing  that  this 
question  liad  not  received  a  sufficiently  seri- 
ous consideration,  a  rehearing  was  granted, 
and  we  have  gone  over  the  question  again 
■with  great  care.  The  facts  Involved  are 
these:  The  case  was  tried  by  Hon.  R.  M. 
Plclcler,  Judgment  entered  at  October  term, 
lUOl,  time  being  given  up  to  and  Including 
January  1,  11I02,  to  make  and  serve  case.  On 
December  20, 11)01,  tills  time  was  duly  extend- 
ed to  March  1,  1902.  On  January  12,  1002, 
Judge  Tickler's  regular  term  expired,  and  he 
was  appointed  his  own  successor.  On  Feb- 
ruary 20, 1SK>2,  acting  as  the  incumbent  Judge, 
be  extended  the  time  for  making  and  serv- 
ing a  case  "till  and  Including  the  Ist  day  of 
April,  IIKG,"  and  the  defendants  were  "allow- 
ed till  and  Including  the  21st  day  of  April, 
liK)2,  In  which  to  suggest  amendments  there- 
to; the  same  to  be  settled  and  signed  on  five 
days'  notice  by  either  party."  The  case  was 
sei"ved  on  March  25,  1902,  and  settled  and 
signed  on  May  23,  1002,  by  Judge  Plckler, 
presumably  by  virtue  of  his  authority  as  the 
trial  Judge,  as  he  bad  no  other  authority. 
Did  he  liave  authority  at  that  time  to  so  set- 
tle and  slgii'^  is  the  question.  His  then  au- 
thority was  only  such  as  it  would  have  been 
bad  some  one  else  than  himself  been  his  suc- 
cessor. Mowery  t.  Wilson  State  Bank,  67 
Kan.  1'28,  72  Pac.  530,  and  cases  there  cited. 
His  term  of  office  as  trial  Judge  had  expired. 
His  authority,  therefore,  to  settle  and  sign, 
uiust  be  found  In  section  549  of  the  Code  of 
Civil  I*rocedure.  The  extension  of  February 
2(>tb  was  a  good  one,  and  placed  the  matter  In 
tbe  same  condition  as  though  the  order  then 
made  had  been  made  at  first.  It  is  contend- 
ed that  section  349  must  be  read  In  the  alter- 
native; that  there  are  therein  two  conditions, 
which.  If  either  exist,  authorize  the  certifica- 
tion by  the  trial  Judge  of  the  case;  that  in 
tbis  case  one  of  these  conditions  is  found, 
to  wit,  that,  as  Judge  Plckler's  term  of  office 
expired  before  the  time  given  for  making  the 
case,  and  therefore,  by  the  terms  of  this  sec- 
tion, he  possessed  the  indefinite  time  limited 
only  by  one  year,  and  the  giving  of  five  days' 
notice  within  which  to  settle  and  sign  It. 
Tbls  contention  has  some  show  of  reason 
from  the  language  of  tbe  section  and  from  a 
cited  case  from  Oklahoma  (Barnes  v.  Lynch, 
O  Okl.  11,  59  Pac.  9»o),  but  In  the  light  of  the 
prior  decisions  of  this  court  we  cannot  so 
hold.  It  win  be  borne  in  mind  that  no  time 
was  fixed  by  the  order  made  when  tbe  case 
was  to  be  settled  and  signed.  That  time  was 
left  Indeterminate,  to  be  subsequently  fixed 
by  the  action  of  one  or  other  of  the  parties 
to  the  action.  Tbe  Jurisdiction  of  a  trial 
Judge  out  of  office  Is  not  authorized,  by  the 
cited  section,  to  be  thus  kept  In  suspenso. 
Tbe  time  for  settling  and  signing  Is  required 


by  It  to  be  "fixed."  In  the  case  of  Mowery 
T.  Bank,  supra,  we  find  tbe  following  lan- 
guage: "Following  the  previous  decisions  of 
tills  court  construing  the  above  statute.  It 
must  be  held,  where  a  trial  Judge  Is  granted 
the  power  to  settle  a  case  for  this  court  after 
his  term  of  office  has  expired,  the  statute  re- 
quires the  time  for  the  exercise  of  the  power 
to  be  fixed  at  tbe  date  of  tbe  expiration  of 
his  term  of  office."  The  question  was  again 
closely  approached  in  the  very  recent  case  of 
Butler  v.  Scott,  75  Pac.  400,  and  a  similar 
conclusion  reached. 

We  are  compelled  to  affirm  our  former  or- 
der of  dismissal,  and  decline  to  take  Jurisdic- 
tion of  tbe  merits  of  tbe  case.  All  the  Jus- 
tices concurring. 

(W  Kan.  421) 
STATE  v.  SCHABEN  et  al. 
(Supreme  Court  of  Kansas.    May  7,  1904.) 

ALTEBI.no      brand     of     cattle— LABCENT—IN- 
FOBMATION— CUBING  OF  EBBOB— MIS- 
CONDUCT OF  JUBY— APPEAL. 

1.  An  information  under  the  statute  making  it 
larceny  to  alter  the  brand  of  an  animal  with  in- 
tent to  steal  it,  after  stating  facta  constituting 
the  offense,  added  in  the  same  count  a  formal 
charge  of  larceny,  manifestly  referring  to  th« 
same  act.  The  defendants  moved  to  quash  be- 
cause two  felonies  were  charged  in  one  count. 
The  court  struck  out  the  language  peculiar  to 
ordinary  larceny,  and  overruled  the  motion. 
Held,  that  the  defendants  were  not  injured  by 
the  act  or  ruling  of  the  court. 

2.  Where  an  information  contains  one  count 
charging  the  larceny  of  certain  cattle,  and  a 
second  count  charging  the  larceny  of  other  cat- 
tle belonging  to  a  different  owner,  and  the 
opening  statement  of  the  prosecutor  discloses 
that  it  is  claimed  that  all  of  the  property  was 
stolen  by  the  same  act,  the  error,  if  any,  in 
overruling  a  motion  to  require  an  election  be- 
tween the  counts,  is  cured  by  the  withdrawal 
of  one  count  from  the  consideration  of  the  jury 
at  tbe  conclusion  of  plaintiff's  testimony,  where 
no  evidence  has  been  admitted  not  pertinent  to 
the  remaining  count. 

.3.  Where  the  jury  during  their  deliberations 
wrongfully  obtain  possession  of  a  publication 
described  as  an  almanac,  and  a  motion  for  a  new 
trial  is  made  based  on  such  misconduct,  to 
which  motion  Huch  publication  is  attached  as  an 
exhibit,  and  the  trial  court  denies  the  motion, 
such  ruling  cannot  be  reviewed  in  this  court 
upon  a  record  which  does  not  contain  a  copy  of 
the  publication  or  any  statement  as  to  its  con- 
tents. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ness  County; 
Cbas.  E.  Lobdell.  Judge. 

William  Schaben  and  another  were  convict- 
ed of  grand  larceny,  and  appeal.    Affirmed. 

D.  A.  Bantn,  for  appeihints.  C.  C.  Cole- 
man. Atty.  den.,  and  A.  S.  Foulks,  for  the 
State. 

MASON,  J.  William  Schaben  and  Clyde 
Wood  appeal  from  a  conviction  upon  a  charge 
of  grand  lan-eny.  The  facts,  so  far  as  neces- 
sary for  an  understanding  of  the  merits  of 
the  contentions  made,  will  be  stated  in  con- 
nection with  the  discussion  of  the  several  as- 
signments of  error. 
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Tlie  inforinntion  contained  three  counts, 
the  third  of  which  was  drawn  under  section 
8.3  of  the  crimes  act  (section  20TC,  Gen.  St. 
1001),  which  declares  that  any  one  altering 
the  mark  of  an  animal  witii  intent  to  steal  it 
shall  be  adjudged  guilty  of  larceny.  It  char- 
ged in  proper  form  the  felonious  alteration 
of  the  marl{  of  a  steer,  and  concluded  with 
the  allegation  that  tlte  defendants  did  so,  "iu 
manner  and  form  aforesaid,"  steal,  take,  and 
carry  away  said  steer.  The  defendants  mov- 
ed to  quash  the  count  for  the  reason  that  It 
stated  two  distinct  felonies— the  altering  of 
the  mark  of  an  animal,  and  the  separate  of- 
fense of  stealing  it.  The  court  overruled  the 
motion,  but  struck  out  the  allegation  peculiar 
to  common-law  larceny.  Of  this,  complaint 
is  made.  In  proceedings  under  statutes  des- 
ignating certain  acts  as  larceny  it  is  entirely 
customary  for  the  prosecutor,  after  setting 
out  the  facts  constituting  the  offense,  to  con- 
clude his  pleading  with  words  appropriate  to 
a  technical  charge  of  ordinary  larceny.  The 
practice  is  recognized  by  the  form  books  (see 
Kelley's  Criminal  Law  and  Practice,  i  (519, 
and  Bishop's  Directions  and  Forms,  §§  401, 
402),  and  has  been  held  to  be  essential  (Com- 
monwealth V.  Pratt,  132  Mass.  246;  Kibs  t. 
People,  81  IIL  590).  State  v.  Sweet,  2  Or. 
127,  holds  the  contrary.  The  doctrine  that 
it  is  necessary  is  criticised  as  a  blunder  by 
Mr.  Bishop.  2  Blsh.  New  Crim.  Proc.  318. 
Under  our  Criminal  Code,  the  facts  constitut- 
ing the  offense  having  been  once  stated  in 
plain  and  concise  language,  the  addition  of 
the  formal  charge  of  larceny,  having  refer- 
ence to  the  same  act,  seems  supererogatory, 
but  harmless.  In  the  present  case  the  de- 
fendants objected  to  it,  and  the  court  struck 
it  out,  BO  that  they  have  no  cause  of  com- 
plaint. They  were  not  iujured  either  by  the 
ruling  of  the  court  or  by  its  act  in  striking 
the  matter  from  the  information. 

The  first  count  charged  the  larceny  of  cer- 
tain neat  cattle  belonging  to  Julius  Nonnast; 
the  second  count  the  larceny  of  neat  cattle 
belonging  to  Mrs.  Rose  Ktinze.  The  steer 
referred  to  in  the  third  count  also  belonged  to 
Mrs.  Rose  Kuuze.  It  developed  in  the  open- 
ing statement  that  all  of  the  cattle  referred  to 
in  the  information  were  claimed  to  have 
1)een  stolen  from  the  pasture  of  Julius  Non- 
nast at  the  same  time.  The  defendants  there- 
upon asked  that  the  state  be  required  to  elect 
upon  which  count  It  would  prosecute,  on  the 
theory  that  but  one  offense  had  been  commit- 
ted. The  motion  was  denied,  but,  after  the 
evidence  of  the  state  was  all  in,  the  court 
withdrew  the  first  count  from  the  considera- 
tion of  the  Jury.  A  verdict  of  guilty  was  ren- 
dered on  the  second  count,  no  reference  being 
made  to  the  third  count  This  was  in  effect 
a  verdict  of  not  guilty  on  the  third  count. 
State  v.  McNaught,  36  Kan.  624,  14  Pac. 
277.  All  the  evidence  Introduced  w^as  perti- 
nent to  the  charge  in  the  second  count,  and 
the  refusal  to  require  an  election,  if  error  at 
nil,  was  not  prejudicial  to  the  substantial 


rights  of  the  defendant.  State  t.  Bussey,  .58 
Kan.  079,  50  Pac.  891;  State  T.  Fisher,  37 
Kan.  404.  15  Pac.  606. 

At  the  close  of  plaintiff's  testimony  the 
defendants  asked  the  court  to  withdraw  the 
case  from  the  Jury  for  the  reason  that  the  evi- 
dence was  insufticient  to  warrant  a  eonvic- 
tiou.  This  was  refused  as  to  the  second  and 
third  counts,  the  first  count  being  withdrawn, 
as  already  stated.  Defendants  claim  that 
such  refusal  was  error,  and  lay  stress  upon 
the  fact  that  the  evidence  was  precisely  the 
same  upon  the  first  count  as  upon  the  second, 
arguing  that,  as  the  court  sustained  the  mo- 
tion 08  to  one  count,  it  should  have  done  so 
as  to  the  other.  The  first  count,  however, 
seems  to  have  been  withdrawn  in  pursuance 
of  an  election  to  i-ely  upon  the  second  count, 
rather  than  by  reason  of  a  lack  of  evidence. 
There  were  minor  circumstances,  not  neces- 
sary to  detail,  tending  to  support  the  theory 
of  the  guilt  of  defendants,  but  the  evidence 
chiefly  relied  upon  related  to  the  possession 
of  the  property  shortly  after  it  liad  been 
stolen.  The  stolen  cattle  were  found  in  a  pas- 
ture in  which  the  defendants  were  holding 
cattle  which  they  were  about  to  ship.  Wit- 
nesses for  the  state  testified  that,  when  the 
stolen  cattle  were  first  discovered,  the  defend- 
ants had  a  rope  on  one  of  them,  and  were  Just 
releasing  it;  that  its  ear  bearing  the  owner's 
mark  had  been  very  recently  cut  off.  the 
wound  still  bleeding.  The  defendants  denied 
having  liad  a  rope  on  the  animal  at  any  time. 
We  think  there  was  sufficient  evidence  to 
warrant  the  verdict. 

Complaint  is  made  of  the  refusal  of  the 
court  to  give  various  instructions  requested 
by  defendants.  So  far  as  these  instructions 
were  correct  statements  of  the  law  and  per- 
tinent to  the  chrcumstances  of  the  case,  they 
appear  to  have  been  covered  by  the  instruc- 
tions given  by  the  court  on  Its  own  motion. 
Moreover,  the  record  does  not  affirmatively 
show  that  it  contains  all  of  the  instructions 
that  were  given.  No  specific  objection  is 
made  to  the  instructions  given  by  the  court, 
but  It  Is  urged  tliat  as  a  whole  they  did  not 
sufficiently  cover  the  material  points  In  the 
case.  This  question  cannot  be  examined  for 
the  reason  stated. 

The  most  serious  question  presented  re- 
lates to  the  misconduct  of  the  Jury.  After 
they  had  retired  to  consider  their  verdict 
they  asked  the  bailiff,  in  whose  charge  they 
were,  to  get  them  copies  of  an  almanac.  He 
procured  two,  and  delivered  them  to  the  Jury. 
It  is  not  shown  that  the  Jury  consulted  these 
almanacs,  or  how  long  they  had  them.  The 
court,  upon  learning  of  this  matter,  caused 
tlie  Jury  to  be  brought  in,  and  gave  them  an 
additional  written  instruction  admouisbin.? 
them  to  discard  entirely  from  their  minds 
any  effects  resulting  from  the  consideration 
of  the  almanacs,  which  had  been  withdrawn 
from  their  possession,  and  to  arrive  at  a  ver- 
dict entirely  from  the  evidence  adduced  on 
the  trial.    There  had  been  testimony  that  cer- 
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tain  nights  were  too  dark  to  select  or  handle 
c-attle.  and  It  Is  suggested  with  much  plausi- 
bility that  the  purpose  of  the  Jury  in  sending 
for  the  almanacs  was  to  ascertain  the  phase 
of  the  moon  on  the  nights  in  question.  The 
use  hy  the  Jury  of  such  publications,  or  any 
documents  that  might  Influence  the  verdict, 
is  misconduct  from  which  prejudice  to  the 
defendant  will  he  presumed.  State  v.  Lantz, 
23  Kan.  728,  33  Am.  Rep.  215;  State  v. 
Clark,  34  Knn.  280,  8  Pac.  528.  And  mere 
access  to  such  documents  has  been  said  to 
le  suflident  e\idence  of  their  use.  Atkins 
V.  State,  le  Ark.  508;  Jones  v.  State,  89  Ind. 
S2.  There  are,  however,  cases  holding  that 
such  misconduct  may  be  remedied  by  timely 
Instruction  by  the  court  to  the  Jury  to  dis- 
regard any  information  obtained  in  this  man- 
ner. T'nlted  States  v.  Horn,  Fed.  Cas.  No. 
1.5,389;  State  v.  Bradley,  6  La.  Ann.  SUd. 
See,  also.  2  Thomiwon  on  Trials,  |  a592;  U. 
a  V.  Wilson  (D.  C.)  (»  Fed.  584;  Schappner 
V.  See.  Ave.  K.  Co..  55  Barb.  497.  But  this 
question  need  not  lie  here  determined.  The 
almanacs  to  which  the  Jury  had  access  were 
attached  to  the  motion  for  a  new  trial  as  ex- 
hibits, and  expi-essly  made  parts  of  the  mo- 
tion. The  motion  for  a  new  trial  is  Incor- 
porated in  the  bill  of  exceptions,  but  the  ex- 
hibits are  lacking;  nor  are  they  shown  else- 
where in  the  record;  nor  is  any  statement 
there  made  as  to  their  contents  or  character 
further  than  might  be  implied  by  the  use  of 
the  word  "almanacs."  No  indication  Is  af- 
forded even  as  to  what  period  they  purport- 
ed to  cover,  no  date  being  assigned  to  them. 
The  trial  court,  with  full  knowledge  of  the 
contents  of  the  documents  that  were  wrong- 
fully obtained  by  the  Jury,  overruled  the  mo- 
tion. We  cannot  Intelligently  review  that 
ruling  without  similar  information.  If  the 
motion  for  a  new  trial  had  merely  alleged, 
and  the  evidence  In  support  of  it  had  merely 
shown,  that  the  Jury  obtained  possession  of 
two  publications  described  as  "almanacs," 
without  further  specification  of  tlieir  contents. 
It  might  well  have  l)een  argued  that  the  trial 
court  should  presume  from  such  designation 
that  they  were  of  such  a  character  as  might 
possibly  have  affected  the  verdict,  and  on  that 
account  set  it  aside.  And  under  such  cir- 
cumstances, the  matter  being  presented  to  this 
court  Just  as  It  was  below,  the  same  argu- 
ment would  have  equal  force  here.  But  we 
cannot  assume  to  Judge  of  the  correctness 
of  the  ruling  made,  without  knowing  the  evi- 
dence as  to  tiie  vital  point  upon  which  it  was 
based.  It  may  l>e  that  the  publications  were 
of  such  a  nature  that  it  was  manifest  that 
they  could  have  had  no  possible  bearing  upon 
any  feature  of  the  case.  In  which  event  no 
prejudice  could  have  resulted  to  defendants, 
and  the  overruling  of  the  motion  for  a  new 
trial  was  not  error.  State  v.  Taylor,  20  Kan. 
MS. 

The  Judgment  is  affirmed.    All  the  Justices 
concurring. 
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(Supreme  Court  of  Kansas.    May  7,  1904.) 

JUDGMENT— BES  JUDICATA. 

1.  The  rule  that  a  Judgment  in  bar,  or  as  evi- 
dence In  estoppel,  is  binding  not  only  as  to 
every  question  actually  presented  and  consid- 
ered and  on  which  the  court  rested  its  decision, 
but  also  on  every  question  that  might  have  been 
presented  and  decided,  docs  not  apply  to  a 
different  cause  of  action  between  the  same  par- 
ties, except  as  to  questions  shown  to  have  been 
actually  decided  in  the  former  action. 

2.  In  an  action  of  ejectment  defendant  claim- 
ed the  rights  of  a  mortgagee  in  possession. 
Plaintiff  showed  that  in  a  prior  suit  between  the 
same  parties  defendant  in  the  ejectment  action 
Kouglit  to  foreclose  the  mortgaKe  relied  on  to 
Justify  ijosses-sion,  but  it  appeared,  after  setting 
it  up  as  a  cause  of  action,  all  reference  to  it 
was  stricken  out  of  the  pleadings  by  the  court 
because  of  improper  joinder  of  causes  of  action. 
Held  that,  although  the  mortgage  might  have 
been  foreclosed  in  the  equity  suit,  the  rights  of 
the  mortgagee  were  not  actually  determined,  and 
that  the  decree  therein  did  not  affect  the  rights 
of  defendant  as  a  mortgagee  in  possession  in  the 
subsequent  ejectment  action. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Rooks  County; 
Chas.  W.  Smith,  Judge. 

Action  by  Elmer  S.  Stroup  and  others 
against  I.  N.  Pepper  and  another.  From 
the  Judgment,  a  part  of  the  plaintiffs  bring 
error.  Affirmed.  Judgment,  73  Pac.  896,  re- 
versed on  rehearing. 

Plaintiffs  In  error,  who  were  plaintiffs  in 
the  court  below,  are  the  five  sons  and  one 
daughter,  lieirs  at  law,  of  .Tames  T.  Stroup. 
who  died  .\prll  9,  1889.  He  was  owner  of 
160  acres  of  land,  for  the  possession  of  which 
this  ejectment  action  was  brought.  Mr. 
Stroup  was  a  widower  when  he  died,  and 
resided  with  the  two  minor  children  on  the 
land.  A  mortgage  for  the  sum  of  $950,  ex- 
ecuted in  Stroup's  lifetime,  was  a  lien  on  the 
land.  Stroup's  administrator  procured  an 
order  of  the  probate  court  to  sell  the  prop- 
erty for  the  purpose  of  paying  debts  of  the 
estate.  It  was  sold  to  one  John  Potter,  sub- 
ject to  tlie  mortgage.  Potter  took  posses- 
sion. By  mesne  conveyances  the  record  title 
passed  to  a  corporation  called  the  Bow  Creek 
Irrigation  Company.  This  company  execut- 
ed a  mortgage  on  the  160  acres  of  land  Id 
controversy  and  other  lands  to  B.  8.  Huston, 
trustee,  to  secure  the  payment  of  two  notes 
of  $2,500  each.  Out  of  the  mouey  loaned  by 
Huston  to  the  irrigation  company,  the  mort- 
gage for  $950  on  the  land  was  purchased, 
and  assigned  to  Huston  for  his  better  securi- 
ty. The  irrigation  company  defaulted  In 
payment  of  the  mortgage  debt.  A  suit  was 
begim  by  ttie  mortgagee  against  the  Stroup 
heirs,  plaintiffs  in  this  ejectment  action,  and 
alt  other  parties  Interested  In  the  mortgaged 
premises,  to  foreclose  the  mortgage  Hen. 
Plaintiffs  In  this  action,  the  children  and 
l»elr«  of  James  Stroup.  answered  In  the  fore- 
closure suit,  alleging  that  the  mortgage  on 


Digitized  by 


Google 


826 


76  PACIFIC  RSPORTER. 


(Knn. 


the  Jand  In  controversy  was  void  and  con- 
stituted no  Hen  thereon,  that  the  Irriga- 
tion company  took  no  title  to  the  land  by  the 
conveyance  to  it,  and  that  they  were  the 
owners  of  the  unincumbered  fee.  In  his  re- 
ply Huston,  the  mortgagee,  pleaded  the  pur- 
chase and  transfer  of  the  prior  $950  mort- 
gage to  himself,  alleging  that  he  was  the 
holder  of  the  note  secured  by  it,  and  prayed 
a  foreclosure.  On  motion  of  the  Stroup 
heirs,  defendants  in  that  suit,  all  the  allega- 
tions of  the  reply  relating  to  the  $950  mort- 
gage were  stricken  from  that  pleading,  be- 
cause not  arising  out  of  the  same  transac- 
tion as  the  mortgage  executed  by  the  Bow 
Creek  Irrigation  Company  for  ?5,000,  the 
foreclosure  of  which  was  sought  in  the  peti- 
tion. A.  trial  was  had,  and  a  decree  entered 
foreclosing  the  mortgage  as  to  all  the  prop- 
erty except  the  land  In  controversy. 

The  land  involved  now  at  the  commence- 
ment of  this  action  had  been  conveyed  by 
the  Bow  Creek  Irrigation  Company  to  I.  N. 
Pepper,  and  deeded  by  the  latter  to  El.  S.  Hus- 
ton, the  mortgagee  of  the  irrigation  company 
and  plaintiff  in  the  foreclosure  suit.  In  this 
action  of  ejectment  by  the  Sti-oup  heirs,  Hus- 
ton claimed  title  and  right  to  possession,  bas- 
ed on  the  administrator's  deed  and  a  tax 
deed.  He  also  claimed  the  right  of  a  mort- 
gagee in  possession  by  reason  of  his  owner- 
ship of  the  mortgage  given  to  secure  the 
debt  of  $050.  Plaintiffs  below  contended 
that  the  administrator's  deed  and  the  tax 
deed  were  both  void,  and  that  all  the  rights 
of  Huston  to  the  $950  mortgage  were  adjudi- 
cated in  the  foreclosure  suit.  A  Jm-y  trial 
was  had.  The  general  verdict  was  returned 
in  favor  of  Charles  B.  Stroup,  Frank  A. 
Stroup,  and  Oscar  W.  Stroup  for  a  recovery 
of  their  Interest  in  the  land.  Their  coplain- 
tlffs— the  three  other  heirs— were  defeated  In 
the  action.  The  court,  in  entering  judgment, 
found  that  the  alK>ve-named  persons  were 
each  entitled  to  the  possession  of  a  one- 
sixth  interest  in  the  100  acres  of  land,  after 
paying  defendant  Huston  a  sum  equal  to 
one-sixth  of  the  $950  mortgage,  and  certain 
taxes  and  interest.  They  filed  no  motion  for 
a  new  trial.  The  other  plaintiffs,  Elmer  S. 
Stroup,  George  AV.  Stroup,  and  Amanda  A. 
Pratt,  were  denied  a  recovery,  and  judg- 
ment for  costs  rendered  against  them.  They 
have  come  here  by  proceedings  In  error. 
Huston  has  filed  a  cross-petition  in  error. 

The  court  below  instructed  the  jury  as  fol- 
lows: "I  instruct  you,  as  a  matter  of  law, 
that  the  decree  of  this  court  rendered  in  the 
case  of  E.  S.  Huston,  trustee,  v.  The  Bow 
Creek  Irrigation  Co.,  E.  S.  Stroup,  Charles 
B.  Stroup,  Frank  A.  Stroup,  George  W. 
Stroup,  Oscar  W.  Stroup,  Amanda  A.  Pratt, 
and  others,  is  not  binding  on  the  defendants 
or  either  of  the  defendants  in  this  case. 
The  recoi-dand  proceedings  in  that  case  of- 
fered in  evidence  here  you  are  not  to  consid- 
er in  reaching  your  verdict" 


W.  B.  Ham,  for  plaintiffs  in  error.  J.  W. 
Gleed,  J.  I.,.  Hunt  (Gleed,  Ware  &  Gleed,  of 
counsel),  for  defendants  in  error. 

SMITH,  J.  (after  stating  the  facto).  This 
case  was  decided  in  October  last  and  the 
judgment  of  the  court  below  reversed.  73 
Pac.  896.  A  rehearing  was  afterwards  allow- 
ed, and  the  question  was  submitted  to  coun- 
sel for  argument  whether  the  decree  in  the 
foreclosure  suit  of  Huston,  Trustee,  v.  The 
Bow  Creek  Irrigation  Company  and  Others 
was  res  adjudicata  respecting  the  rights 
claimed  by  Huston  in  the  ejectment  action  as 
a  mortgagee  In  possession. 

The  $950  mortgage  on  the  land  in  contro- 
versy held  by  Huston  was  set  up  for  the  first 
time  in  the  foreclosure  suit  in  his  reply  to  the 
answer  of  the  Stroup  heirs.  On  motion  of 
the  latter,  all  allegations  concerning  it  were 
stricken  out.  In  the  former  opinion  Mr.  Jus- 
tice Pollock,  speaking  for  the  court,  said: 
"True,  all  the  allegations  as  to  the  prior  mort- 
gage were,  upon  motion,  stricken  from  the 
reply,  and  the  plaintiff  was  denied  the  right 
to  actually  litigate  his  rights  under  that  mort- 
gage; but  the  test  of  the  effect  of  a  former 
judgment  or  decree  is  not  'what  was  actuall.v 
litigated  and  determined,'  but  'what  was  put 
In  issue,  and  might  have  been  determined  un- 
der the  issues.'  " 

The  language  quoted  is  too  general  when 
applied  to  the  facts  of  the  present  case.  This 
was  an  action  In  ejectment.  The  former  was 
an  equitable  suit  in  foreclosure.  The  true 
rule,  now  well  established,  is  that  where  a 
second  action  between  the  same  parties  is 
upon  a  different  claim  or  demand,  the  Judg- 
ment in  the  prior  action  operates  as  an  es- 
toppel only  as  to  those  matters  in  issue  upon 
the  determination  of  which  the  finding  was 
made  or  the  judgment  rendered,  and  does  not 
extend  to  matters  which  might  have  been 
but  were  not  litigated  and  determined  in  the 
former  action.  The  leading  case  on  the  suli- 
ject  in  tills  country  is  Cromwell  v.  County  of 
Sac,  94  V.  a.  351,  24  L.  Ed.  195.  An  action 
was  brought  on  four  bonds  issue<l  by  the 
county  of  Sac  for  $1,000  each  and  four  $100 
coupons  attached.  The  bonds  matured  hi 
ISOa  18G9,  1870,  and  1871.  As  a  defense,  the 
couut.v  relied  upon  the  estoppel  of  a  judg- 
ment rendered  in  its  favor  in  a  former  action 
brought  against  it  by  one  Samuel  C.  Smith  on 
certain  earlier  maturing  coupons  on  the  same 
bonds,  accompanied  with  proof  that  the  plain- 
tiff, Cromwell,  was  at  the  time  the  owner  of 
the  coupons  sued  on  in  that  action,  and  that 
the  action  was  prosecuteil  for  his  sole  use 
and  benefit  In  holding  that  the  defense  of 
former  adjudication  did  not  avail,  Mr.  Jus- 
tice Field  said:  "In  all  cases,  therefore, 
where  It  is  soiight  to  apply  the  estoppel  of 
a  judgment  rendered  upon  one  cause  of  ac- 
tion to  matters  arising  in  a  suit  upon  a  dif- 
ferent cause  of  action,  the  Inquiry  must  al- 
ways be  as  to  the  point  or  question  actually 
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uasated  and  determined  lo  tbe  original  ac- 
tion, not  wbat  might  have  been  thus  litigat- 
ed and  determined.  Only  upon  such  matters 
iB  the  Judgment  conclusive  In  another  ac- 
tion." Tbe  question  Is  exbaustlyely  treated 
in  the  opinion  quoted  from,  and  many  author- 
ities, both  English  and  American,  cited  to  sus- 
tain the  principle  stated.  In  Davis  v.  Brown, 
94  U.  S.  423,  428,  24  L.  Ed.  204,  Justice  Field 
again  said:  "When  a  Judgment  Is  offered  In 
evidence  in  a  subsequent  action  between  the 
same  parties  upon  a  different  demand.  It  op- 
erates as  an  estoppel  only  upon  the  matter 
actually  at  Issue  and  determined  In  tbe  orig- 
inal action;  and  such  matter,  when  not  dis- 
closed by  the  pleadings,  must  be  shown  by 
«xtrlnslc  evidence."  The  same  doctrine  was 
reaffirmed  and  applied  In  Nesbit  v.  Riverside 
Independent  District,  114  V.  S.  610,  12  Sup. 
Ot  746,  86  liw  Bd.  662,  and  in  Dennlson  v. 
United  States,  163  U.  S.  241,  18  Sup.  Ct  57, 
42  L.  Ed.  4S3.  The  case  of  Clark  v.  Blair  (O. 
C)  14  Fed.  812,  814,  was  a  suit  In  equity  to 
set  aside  and  cancel  certain  tax  deeds.  It 
was  Insisted  that  a  decree  of  a  Nebraska  dis- 
trict court  between  the  same  parties  was  an 
adjudication.  McCrary,  Circuit  Judge,  said: 
"The  former  suit,  however,  was  brought  to 
obtain  a  different  remedy  and  secure  a  differ- 
-ent  relief  from  that  which  was  sought  in  the 
present  case,  although  the  relief  sought  in  the 
two  cases  was  predicated  upon  the  same 
factSL  The  former  suit  was  brought  before 
the  tax  deed  was  executed,  and  for  the  pur- 
pose of  enjoining  Its  execution,  while  the 
present  suit  Is  Instituted  after  the  execution 
of  the  tax  deed,  for  the  purpose  of  having  the 
flame  set  aside  as  fraudulent  and  void.  For 
tbe  purposes  of  this  question,  we  may  say 
ttiat  the  present  Is  a  suit  based  upon  the 
same  facts,  or  between  the  same  parties  or 
tbeir  privies,  but  to  enforce  a  different  de- 
mand and  obtain  another  form  of  relief.  It 
1*  therefore  not  a  case  In  which  the  parties 
are  conclusively  bound  by  all  that  might  have 
been  litigated  in  the  former  suit.  They  are 
ooncluslvely  bound  only  by  what  was  In  fact 
litigated  and  decided.  Oromweil  t.  County 
of  Sac  94  17.  S.  351  [24  L.  Ed.  195]."  The  fol- 
lowing cases  lay  down  the  same  doctrine: 
Rossman  ▼.  Tilleny,  80  Minn.  160,  83  N.  W.  42, 
81  Am.  St  Rep.  247;  State  ex  reL  ▼.  Cooley, 
458  Minn.  614,  60  N.  W.  338;  Foye  v.  Patch, 
182  Mass.  106;  Montpeller  Sav.  Bank  &  Trust 
Co.  V.  School  Dlst  No.  5,  115  Wis.  62?,  92  N. 
W,  439;  PlttB  V.  Oliver,  13  S.  D.  561,  83  N.  W. 
681,  79  Am.  St  Rep.  907;  Wentwortb  v.  Ra- 
<di»e  County,  99  Wis.  26,  74  N.  W.  661;  Chi- 
cago, R.  I.  &  P.  Ry.  Go.  V.  St  Joseph  Union 
Depot  Co.  (C.  O.)  92  Fed.  22;  Lawrence  ▼. 
Steams  (C.  C.)  79  Fed.  878;  Black  on  Judg- 
ments (2d  Ed.)  {  606. 

In  Van  Fleet  on  Collateral  Attack,  the  au- 
thor notes  the  confusion  which  has  arisen  in 
Applying  the  doctrine  of  res  adjudlcata  to  cas- 
■eB  of  collateral  attack.  In  section  17  he  says: 
"It  la  the  opportunity  to  make  defense  which 
4NUS  a  collateral  attack  on  the  original  Judg- 


ment while  it  Is  the  contest  actually  made 
and  passed  upon  which  gives  the  successful 
party  the  right  to  use  the  Judgment  as  a  bar 
to  the  same  contest  In  a  new  action  on  a  dif- 
ferent subject-matter."  Of  our  own  cases, 
that  of  Knickerbocker  v.  Ream,  42  Kan.  17, 
21  Pac.  795,  Is  nearest  In  point  The  syllabus 
reads:  "Two  notes  were  given  at  tbe  same 
time  for  part  payment  of  a  header;  both 
were  executed  by  the  same  makers  to  the 
same  payee;  an  action  was  brought  upon  one 
of  the  notes;  upon  trial  a  vertiict  was  ren- 
dered for  defendants  for  $50  damages,  which 
they  remitted,  and  a  Judgment  was  rendered 
in  their  favor  for  costs.  In  a  subsequent  ac- 
tion between  the  same  parties  on  the  other 
note,  the  Judgment  In  the  former  action  iB 
not  a  defense  in  the  last  action,  when  de- 
fendant's answer  falls  to  show  that  all  the 
defenses  that  might  have  been  tried  In  the 
former  action  were  decided  in  defendant's 
favor." 

In  the  prior  decision  of  this  case  the  rights 
of  Huston  under  his  $950  mortgage  were 
treated  as  having  been  Involved  in  and  de- 
termined by  the  decree  foreclosing  the  $5,000 
mortgage  executed  to  him  by  the  Bow  Creek 
Irrigation  Company.  As  before  stated,  Hus- 
ton was  not  only  not  permitted  to  litigate  the 
question  whether  his  $950  mortgage  was  a 
Hen  on  the  land  in  controversy,  but  he  was 
shut  out  ftt>m  pleading  It  and  wholly  pre- 
cluded from  tendering  an  Issue  Involving  Its 
force  01  validity  as  an  Incumbrance  on  tbe 
land.  The  $5,000  mortgage  which  Huston 
owned  was  held  not  to  be  a  lien  on  the  prop- 
erty now  In  controversy.  There  was,  there- 
fore, in  the  equity  suit,  not  only  no  adjudica- 
tion <^  Huston's  rights  under  the  $950  mort- 
gage, but  there  was  no  Issue  respecting  It 
and  the  land  on  which  It  was  a  Hen  was  not 
mentioned  or  referred  to  in  the  decree.  Tbe 
rule  stated  In  Davis  v.  Brown,  supra,  to  the 
effect  that  tbe  estoppel  In  a  second  contro- 
versy on  a  different  cause  of  action  operates 
"only  upon  the  matter  actually  at  Issue  and 
determined"  In  the  first  action,  deprives  the 
Judgment  in  the  prior  equity  suit  of  any  ef- 
fect on  tbe  rights  of  Huston,  the  mortgagee. 
In  the  subsequent  ejectment  action.  It  fol- 
lows that  the  Instruction  given  by  tbe  trial 
court  that  the  Judgment  in  tbe  foreclosure 
suit  did  not  affect  tbe  right  of  Huston  as  a 
mortgagee  In  possession  was  correct 

The  Judgment  of  the  court  below  will  be 
afOrmed.    All  the  Justices  concurring. 


(«  Kan.  312) 
rORBBS  et  al.  v.  HOHR. 
(Supreme  Court  of  Kansas.     May  7,  1904.) 

BANKS  —  aECEIVINQ     DEPOSITS     AFTEB     inSOL- 

VKNCY— LIABILITT  OF  OmCEBS— OHAM- 

FEBTOUS  CONTRACT — ^EmCT. 

1.  A  director  of  an  Insolvent  bank  is  not  ex- 
cused from  the  liability  to  a  depositor  therein, 
imposed  by  sections  (kj  and  CO  of  the  banking 
laws  of  this  state  (sections  471,  472,  Gen.  St. 
1001),  by  pleading  that  the  insolvent  condition 
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of  the  bank  was  caused  b;  the  false,  fraudulent, 
and  corrupt  practices  of  the  cashier  so  adroitly 
concealed  and  covered  up  by  him  as  that  the 
insolvent  condition  could  not  have  been  discov- 
ered by  an  examination  into  the  bank's  affairs, 
where  he  (the  director)  has  wholly  failed  to 
make  any  examination  into  those  affairs. 

2.  It  is  made  the  duty  of  directors  of  banks 
by  those  sections  to  examine  into  the  affairs  of 
their  banks  with  reasonable  frequency  and  thor- 
oughness for  the  purpose  of  thereby  acquaint- 
ing themselves  with  the  affairs  of  such  banks, 
and  where  they  fail  to  do  so  they  will  be  held 
liable  to  depositors,  in  case  of  the  insolvency 
of  the  bank,  for  deposits  made  with  their  assent ; 
and  this  even  though  by  such  examination  the 
directors  would  not  have  discovered  the  insol- 
vent condition  of  the  bank. 

3.  That  an  action  is  being  carried  on  under  a 
cbampertous  contract  between  the  plaintiff  and 
his  attorney  cannot  be  pleaded  as  a  defense  to 
the  action. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Doniphan  Coun- 
ty; William  I.  Stuart,  Judge. 

Action  by  Peter  Molir  against  Benjamin 
N.  Forbes  and  others.  A  demurrer  to  the 
answer  was  sustained,  and  defendants  bring 
error.    Affirmed. 

Jackson  &  Jackson,  C.  W.  Reeder,  and 
Ryan  &  Ryan,  for  plaintiffs  in  error.  Allen 
&  Bryant,  J.  W.  Dana,  and  A.  C.  Bell,  for 
defendant  in  error. 

CUNNINGHAM,  J.  Plaintiffs  In  error 
were  directors  in  the  Watbena  State  Bank. 
Defendant  in  error  brought  this  action 
against  tiiem  to  recover  deposits  made  by 
bim  In  tbat  bank,  it  baring  become  insol- 
vent. The  claimed  liability  is  based  upon 
the  provisions  of  sections  471,  472,  Gen.  St. 
1901,  the  same  being  sections  U5  and  OC  of 
the  banking  law,  wliicli,  so  far  as  are  neces- 
sary to  be  considered  in  this  case,  are  as 
follows: 

"It  shall  be  unlawful  for  any  president,  di- 
rector, manager,  cashier,  or  other  ofllcer  of 
any  banking  institution,  to  assent  to  the  re- 
ception of  deiH>sits  or  the  creation  of  debts 
by  such  banking  institution,  after  he  shall 
have  had  knowledge  of  the  fact  that  it  is 
insolvent  or  in  failing  circumstances;  and 
it  is  hereby  made  the  duty  of  every  such 
officer,  agent  or  manager  of  such  banking  in- 
stitution to  examine  into  the  affairs  of  the 
same,  and,  if  possible,  know  its  condition. 
And  upon  failure  of  any  such  person  to  dis- 
charge such  duty,  he  shall,  for  the  purpose 
of  this  act,  be  held  to  have  had  knowledge 
of  the  insolvency  of  such  bank,  or  that  it 
was  in  falling  circumstances.  Every  person 
violating  the  provisions  of  this  section  shall 
be  Individually  responsible  for  such  deposits 
so  received,  and  all  such  debts  so  contract- 
ed." 

"In  all  suits  brought  for  the  recovery  of 
the  amount  of  any  deposits  received  or  debt 
BO  created,  all  officers,  agents,  or  managers 
of  any  such  banking  institutions,  charged 
with  having  so  assented  to  the  reception  of 


t  3.  See  Champerty  and  Maintenance,  vol.  (,  Cent 
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any  each  deposit,  or  tbe  creation  of  such 
debt,  may  be  Joined  as  defendant,  or  pro- 
ceeded against  severally;  and  the  fact  that 
such  banking  institution  was  so  insolvent  or 
in  failing  circumstances  at  the  time  of  the 
reception  of  the  deposit  charged  to  have 
been  so  received,  or  tbe  creation  of  the  debt 
charged  to  have  been  so  created,  ahall  be 
prima  facie  evidence  of  such  knowledge  and 
assent  to  such  deposit  or  creation  of  such 
debt  on  the  part  of  such  officer,  agent  or 
manager  so  charged  therewith." 

Plaintiff's  petition  contained  allegations 
sufficient  to  entitie  him  to  a  recovery  under 
the  provisions  of  these  sections.  Defend- 
ants' answer  contained  several  defenses:  No. 
5  being  substantially  that  the  cashier  was  a 
thorough  business  man  of  long  experience, 
good  standing,  and  reputation  for  honesty 
and  Integrity,  with  a  good  reputation  In  the 
community  and  with  tlie  patrons  of  the 
bank,  and  that  the  plaintiff,  in  making  his 
deposits,  relied  exclusively  upon  these  quall- 
tlps  of  the  cashier,  and  not  upon  the  connec- 
tion of  the  defendants  with  the  bank  as 
directors;  tbat  tbe  directors  had  no  knowl- 
edge of  the  cashier's  methods  In  keeping 
the  books  of  the  bank,  or  of  any  erroneous, 
false,  mitrue,  or  incorrect  entries  made  by 
the  cashier  in  such  books;  that  it  would  be 
impossible  for  them  to  detect  any  such  er- 
rors If  they  had  made  an  examination  of 
the  books,  without  the  aid  of  an  expert  ac- 
countant; that  they  had  implicit  confidence 
in  the  integrity,  honesty,  probity,  and  accu- 
racy of  the  cashier,  and  of  the  tMoks  kept 
by  him,  and  had  no  reason  to  suppose  that 
he  was  in  any  manner  conducting  the  busi- 
ness or  keeping  the  books  of  the  bank  in 
any  but  an  honest  manner;  and  tbat  they 
could  not,  by  an  examination  of  the  books 
and  affairs  of  the  bank,  have  determined 
that  tbe  bank  was  not  In  a  safe,  solvent, 
and  flourishing  condition,  and  that  they  did 
not  In  fact  or  in  law  have  notice  or  knowl- 
edge tbat  the  bank  was  insolvent,  or  in  fail- 
ing circumstances,  at  any  time  during  tbe 
period  when  plaintiff  was  making  deposits 
therein.  This  defense  closed  with  the  fol- 
lowing language,  which,  in  effect,  contains 
the  gist  of  it  all:  "And  these  defendants 
allege  and  charge  the  fact  to  be  that.  If  said 
bank  was  in  falling  circumstances  and  insol- 
vent. It  was  caused  by  and  through  the 
false,  fraudulent  and  corrupt  practices  of 
the  said  cashier  thereof  in  making  false  and 
fraudulent  entries  in  the  iKtoks  of  said  bank 
and  in  the  accounts  of  its  customers  there- 
in, and  in  making  false,  fraudulent,  and  for- 
ged papers  payable  to  said  bunk,  vylth  the 
names  of  responsible  men  fraudulently  forged 
and  signed  thereto,  for  the  purpose  of  de- 
ceiving defendants  and  others  Interested  in 
the  business  and  management  of  said  bank 
and  in  the  transaction  of  its  business,  and 
for  the  purpose  of  deceiving  all  persons  in- 
terested therein,  and  was  so  done  in  such 
manner  and  under  such  circumstances  and 
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in  such  ways  that  these  defendants  could 
not  possibly  Iiave  discovered  snch  false  and 
fraudulent  entriea^  or  that  such  paper  was 
false  and  forged,  and  that  such  bank  was 
by  reason  thereof  Insolvent,  or  In  failing  cir- 
cumstances, and  that  upon  an  examination 
of  the  books,  papers,  and  afTalrs  of  said 
bank,  and  of  the  accounts  therein  and  notes 
and  bills  receivable  held  by  it,  they  co\ild 
not  have  discovered  that  said  bank  was  in- 
solvent; or  in  failing  circumstances."  The 
answer  nowhere  pleaded  that  any  examina- 
tion of  the  affairs  of  the  bank  had  been 
made  by  the  directors,  but  rather  admitted 
that  none  bad  been  made.  To  this  defense 
the  plaintiff  demurred,  which  demurrer  was 
sustained,  and  the  plaintiffs  In  error  are  now 
here  raising  the  question  whether  it  contain- 
ed matter  barring  plaintiff's  recovery.  We 
are  thus  called  upon  for  an  interpretation 
of  the  quoted  sections  of  the  banking  law, 
with  a  view  of  ascertaining  the  liability  of 
directors  imposed  thereby  for  deposits  made 
in  an  Insolvent  bank. 

In  the  absence  of  a  statute,  the  debt  creat- 
ed by  the  deposit  of  money  in  a  bank  is 
only  due  from  the  corporation,  and  not  from 
the  directors.  Tbe  mere  nonfeasance  or  mis- 
feasance of  directors  in  respect  to  their  du- 
ties as  such  would  not  render  them  liable 
to  a  depositor.  However,  beyond  Question, 
this  liability  might  be  enlarged  by  statute, 
and  considerations  of  sound  public  p<^cy 
would  probably  require  it  to  be  so  enlarged. 
To  meet  and  properly  effectuate  these  con- 
siderations, the  quoted  sections  were  passed 
by  the  Legislature,  and  their  interpretation 
should  be  undertaken  in  a  fair  spirit  of  lib- 
erality to  accomplish  tbe  purpose  for  which 
they  were  intended.  Tbe  liability  thereby 
created  should  be  enforced  as  indicated  by 
the  ordinary  interpretation  of  tbe  language 
used,  rather  than  by  a  forced  or  strained 
construction  to  relieve  from  such  liability. 
It  was  evidently  the  thought  and  purpose  of 
the  Legislature  to  guard  depositors  from 
loss  through  tbe  inooutpptency  or  criminality 
of  officers  of  bnnks  put  in  charge  of  the 
same  by  directors,  by  imposing  upon  such 
directors  the  burden  of  giving  watchful  care 
to  the  affairs  of  the  bank.  To  add  to  the 
duty  of  the  directors  something  more  than 
care  in  the  selection  of  president  and  cash- 
ier, to  wit  the  duty  of  keeping  watch  of 
its  conduct  by  making  an  examination  into 
the  affairs  of  the  bank  with  reasonable  fre- 
quency and  thoroughness.  With  these  sug- 
gestions as  to  interpretation,  let  us  look  at 
the  statute.  Tbe  first  clause  of  section  471 
makes  it  unlawful  for  a  director  to  assent 
to  the  reception  of  deposits  by  the  bank 
after  he  shall  have  bad  knowledge  that  the 
bank  is  Insolvent,  or  in  failing  circumstan- 
ces. The  second  clause  makes  it  the  duty 
of  0uch  olBcer  "to  examine  into  tbe  affairs 
of  the  same,  and.  If  possible,  know  Its  con- 
dition." The  third  clause  provides  that,  if 
such  officer  falls  to  discharge   such  duty. 


he  shall,  for  the  purposes  of  fixing  bis  lia- 
bility, be  held  to  have  had  knowledge  of  the 
insolvency  or  the  failing  condition  of  the 
bank.  The  fourth  clause  holds  such  officer 
to  Individual  responsibility  if  he  fall  in  these 
respects.  Tbe  pregnant  portion  of  section 
472  is  that  the  fact  that  the  bank  was  in- 
solvent, or  in  failing  circumstances,  at  the 
time  of  the  reception  of  the  deposit  shall 
be  prima  facie  evidence  of  the  knowledge 
on  the  part  of  all  these  officers  that  it  was 
In  such  a  condition.  The  contention  of  tbe 
plaintiffs  in  error,  put  Into  as  narrow  a  com- 
pass as  possible,  is  that  the  proper  Inter- 
pretation of  these  sections  is  thot  it  is  the 
duty  of  a  bank  director  to  examine  into  the 
alTairs  of  the  bank,  and.  If  he  fail  to  do  so, 
he  shall  be  held  to  have  knowledge  of  the 
bank's  insolvency,  and  consequently  be  lia- 
ble to  a  depositor,  if  by  such  examination 
it  would  have  been  possible  for  him  to  have 
ascertained  the  condition  of  the  bank.  We 
are  unable  to  agree  with  tliem  In  this  con- 
struction. It  seems  to  us  a  strained  and 
unnatural  one,  and  insuIHcient  to  aecompllsli 
tbe  evident  purpose  of  the  Legislature.  By 
the  second  clause  of  section  471,  as  above 
stated,  it  Is  made  the  positive  duty  of  the 
officer  to  examine  into  the  affairs  of  the 
bank.  This  duty  stands  out  clearly  by  it- 
self. It  requires  examination  by  the  officer 
regardless  of  what  that  examination  may 
show.  It  is  to  be  such  an  examination  in 
frequency,  thoroughness,  and  accuracy  as 
shall  with  reasonable  certainty  acquaint  him 
with  the  condition  of  the  bank.  A  director 
may  not  excuse  himself  from  liability  to  a 
depositor  by  saying  that  "I  was  relying  upon 
tbe  honesty  of  the  cashier  I  bad  employed, 
and  hence  made  no  examination  of  the  af- 
fairs of  tbe  bank,"  or  tbat  "it  would  have 
been  useless  for  me  to  have  made  such  ex- 
amination, because  the  iwculations  of  the 
cashier  were  of  such  character,  and  carried 
on  and  concealed  with  so  skillful  a  hand, 
that  I,  not  being  an  exi>ert  could  not  have 
discovered  them  by  such  examination."  The 
Legislature  undoubtedly  thought  to  lay  upon 
those  in  active  control  of  banks  tbe  restrain- 
ing influence  of  reasonably  frequent  and 
thorough  examination  of  their  affairs.  The 
qualifying  phrase,  "if  iwssible,"  has  applica- 
tion to  the  discovery  of  wrong  conditions  by 
reasonable  examination,  and  does  not  serve 
to  excuse  the  want  of  all  examination  by  an 
incompetent  director.  In  aliort,  the  require- 
ment of  the  statute  is  that  the  examination 
must  be  made,  and  must  t)e  of  such  a  char- 
acter as  would  result  in  a  knowledge  of  the 
condition  of  the  bank  if  such  knowledge 
could  possibly,  within  tbe  range  of  reasona- 
ble frequency  and  thoroughness,  be  obtained. 
We  do  not  think  that  the  plea  of  a  director 
sought  to  be  charged  with  liability  under  the 
quoted  statutes,  "that  I  made  no  examina- 
tion, but.  If  I  had.  it  would  not  have  l)een 
possible  for  me  to  have  ascertained  the  fail- 
ing condition  Of  the  bank  under  my  charge," 
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la  sufficient  to  excnse  him  from  the  liability 
imposed  by  law. 

The  eighth  paragraph  of  the  answer  char- 
ged that  the  action  was  being  prosecnted  un- 
der a  champertous  contract  between  the 
plaintiff  and  his  attorney.  A  demurrer  to 
this  defense  was  also  sustained;  we  think, 
correctly.  It  was  no  concern  of  the  defend- 
ants that  the  plaintiff  and  his  attorneys  had 
entered  Into  a  champertous  arrangement. 
It  In  no  wise  affected  the  obligation  of  the 
defendants  to  the  plaintiff.  Its  Infirmity  is 
between  the  parties  to  such  contract,  and 
not  as  between  the  parties  to  the  action  con- 
cerning which  it  is  made.  A.,  T.  &  S.  F. 
B.  Co.  T.  Johnson,  29  Kan.  218;  6  Cyc.  880. 

The  trial  court  did  not  err  In  sustaining 
the  demurrer  to  either  defense;  hence  the 
Judgment  is  affirmed.  All  the  Justices  con- 
curring. 

(69  Kan.  234) 

MILLER      ▼,      NATIONAL      COUNCIL 

KNIGHTS    AND   LADIES    OF 

SECUBITT  et  al. 

(Snpreme  Court  of  Kansas.    May  7,  1901.) 

BBNEnCIABT    INSUBANCK  —  BT-LAWS— AKSND- 

lallT— INCBEASB  OV  ASSESSUXNTB— 

KSETINOS  OUTSIDE   STATE. 

1.  Where  a  fraternal  beneficiary  association 
Issues  to  a  member  a  benefit  certificate  whidi 
is  ao  defective  in  its  recitals  as  to  make  refer- 
ence to  the  by-laws  of  the  association  necessary 
in  order  to  understand  the  exact  obli^atioii  and 
duties  of  each  of  the  parties,  such  by-lavs  be- 
come a  part  of  the  agreement;  and,  -where  the 
certificate  and  by-laws  make  it  apparent  that 
the  member  agreed  to  be  bound  by  8ut>sequently 
enacted  by-laws,  he  is  bound  by  subsequently 
passed  by-laws  which  change  and  increase  his 
rate  of  monthly  assessments,  provided  such  by- 
laws were  reasonable  and  necessary  in  order  to 
carry  out  the  purposes  of  the  association. 

2.  Where  the  statute  under  which  a  fraternal 
beneficiary  association  is  incorporated  author- 
izes the  association  to  so  amend  or  alter  its 
by-laws  as  to  provide  for  holding  the  meetings 
of  its  legislative  body  in  any  state  or  territory 
where  such  association  has  subordinate  lodges, 
and  the  governing  body  of  the  association  at  a 
regular  meeting  adopts  a  resolution  to  change 
the  place  of  meeting  stated  in  the  by-laws  to 
another  state,  a  meeting  held  under  the  pro- 
visions of  such  resolution,  if  otherwise  regular, 
is  authorized,  and  its  proceedings  are  not  void 
because  held  in  a  state  other  than  that  named 
in  its  by-laws. 

(Syllabus  by  the  Court) 


On    rehearing.     Dismissed, 
opinion,  see  73  Pac.  88. 


For    former 


D.  O.  Tillotson,  T.  D.  Humphreys,  and  T. 
H.  Bain,  for  plaintiff.  David  Overmyer,  Sam- 
uel Dalton,  G.  A.  Huron,  and  D.  W.  Mnlvane^ 
for  defendants. 

GREBXE^  J.  This  is  an  original  proceed- 
ing in  mandamus.  The  National  Council  of 
the  Knights  and  Ladies  of  Security  Is  a  fra- 
ternal beneficiary  association.  S.  R.  Tnttle 
was  the  financial  secretary  of  Columbia  Coanr 
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cll.  No.  60,  a  subordinate  council  of  said  as- 
sociation, and  all  dues  were  payable  to  him. 
John  M.  Miller  was  a  member  in  good  stand- 
ing of  Council  No.  GO  up  to  July,  1902.    The 
plaintiff  was  a  level-rate  member,  and  his 
dues  were  payable  monthly.    In  July,  1902; 
be  tendered  to  the  financial  secretary  all  dues 
which  he  claimed  were  owing  by  him  for  that 
month,  which  were  refused.    On  July  Slat 
the  financial  secretary  declared  and  entered 
the  plaintiff  as  a  delinquent,  and  suspended 
him  for  the  nonpayment  of  bis  July  assess- 
ment   This  action  was  brought  to  compel 
the  association  and  the  financial  secretary  to 
acc^t  from  plaintiff  the  amount  so  tendered 
in  full  of  his  assessment  for  the  month  of 
July,  1902,  and  to  reinstate  him  as  a  mem- 
ber In  good  standing.    An  alternative  writ 
was  allowed,  to  which  the  defendant  made  re- 
turn. In  substance:    That  the  amount  so  ten- 
dered by  the  plaintiff  as  his  July  assessment 
was  less  than  the  actual  amount  due  from 
him;  that  plaintiff's  contract  with  the  asso- 
ciation is  made  up  of  its  charter,  which  la 
chapter  23,  p.  60,  Lews  18B8,  as  amended  by 
chapter  147,  p.  809,  Laws  1899,  the  code  of 
laws  of  the  order  in  force  when  plaintiff  be- 
came a  member  and  as  subsequently  chan- 
ged, and  his  application  and  certificate;  tliat, 
because  of  the  nature  and  purpose  of  the  as- 
sociation and  the  express  terms  of  plaintUTs 
contract,  the  association  reserved  the  right 
to  make  any  change  In  its  by-laws  reasonable 
and  necessary  to  carry  out  its  general  pur- 
pose; that  In  pursuance  of  such  reserve  pow- 
er the  national  council,  at  its  biennial  meet* 
Ing  held  at  Louisville,  Ky.,  In  1902,  so  amend- 
ed its  by-laws  as  to  require  all   level-rate 
members   belonging   to   plaintiff's  class   oC 
risks  who  held  certificates  issued  prior  to 
March  1,  1898,  which  provided  for  a  level- 
mortuary  rate  of  a  GO  cent  monthly  assess- 
ment on  each  $1,000,  to  pay  a  graduated  rate 
as  of  the  age  when  admitted,  thus  raising  the 
plaintiff's  rate  from  60  cents  to  70  cents  per 
month    on    each    $1,000   of  insurance.     The 
plaintiff  denies  that  he  consented  to  the  res- 
ervation of  such  power  by  the  assoclatioii, 
and  also  alleges  that  the  meeting  of  the  na- 
tional council  held  at  Louisville,  Ky.,    -was 
without  authority,  and  In  violation  of  one  of 
the  by-laws  of  the  order,  which  provides  that 
all  meetings  of  the  national  council  shall  be 
held  in  the  city  of  Topeka;  therefore  Its  act 
placing  plaintiff  on  the  graduated  list  was 
void.    Some  other  contentions  are  made  by 
both  parties,  but  we  do  not  think  they  are  of 
sufiicient  consequence  to  entitle  them  to  spe- 
cial consideration. 

The  local  affairs  of  the  order  are  controlled 
and  managed  by  local  or  subordinate  conn- 
dls,  and  its  general  affairs  by  a  national 
council.  The  latter  Is  composed  of  national 
officers  and  representatives  from  the  states. 
The  representatives  are  elected  by  the  mem- 
bers from  each  state  where  the  order  is  e» 
tablisbed,  and  are  apportioned  one  for  eacli 
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state,  and  one  for  every  1,000  members  or 
major  fraction  thereof.  The  code  of  laws  of 
the  association  in  existence  when  the  plaintiff 
became  a  member,  necessary  to  a  right  un- 
derstanding and  determination  of  the  ques- 
tions presented,  are  as  follows: 

"Section  1.  The  National  Council  of  the 
Knights  and  Ladies  of  Security  shall,  alone, 
hare  the  power  to  amend  the  constitution, 
ritual,  laws  and  rules  of  discipline  of  the  or- 
der, and  it  shall  exercise  all  the  powers  of  a 
supreme  body  of  associations  similar  to  this. 

"Sec.  2.  Its  decisions  on  all  matters  per- 
taining to  the  order  shall  be  final.  It  shall 
bear  and  decide  all  appeals,  redress  all  griev- 
ances, and  provide  by  legislation  for  the  en- 
forcement of  its  decisions. 

"Sec.  3.  It  shall  have  the  power  to  grant 
charters  to  councils;  to  form  them  Into  state 
meetings,  so  that  they  may  be  properly  rep- 
resented in  national  meetings.  It  shall  have 
the  power,  by  a  vote  of  two-thirds  of  the 
members  present  at  any  meeting,  to  deprive 
a  council  of  its  charter;  provided,  such  depri- 
vation or  annulment  shall  be  made  only  for 
the  violation  of  the  constitution  or  commands 
of  the  national  council,  or  of  the  national  ex- 
ecutive committee. 

"Sec.  4.  It  shall  have  exclusive  Jurisdiction 
of  all  councils  of  the  order,  and  shall  have  the 
right  and  power  to  collect  all  assessments  for 
the  general,  beneficiary,  and  reserve  fimds." 

It  is  stated  that  the  purpose  and  object  of 
the  organization  is  "to  unite  both  sexes  in 
one  grand  frateimal  association  for  the  pro- 
motion of  benevolence,  charity,  social  culture, 
mental  improvement,  education,  care  for  the 
sick  and  needy,  to  aid  one  another  In  obtain- 
ing employment,  to  assist  each  other  in  busi- 
ness, to  luduce  the  general  elevation  of  the 
morals  of  society,  and  to  provide  a  benefi- 
ciary fund,  payable  at  death  as  the  insured 
may  direct,  a  sum  ranging  from  $500  to  $3,- 
000,  or  part  in  case  of  physical  disability  or 
partial  disability."  For  the  purpose  of  rais- 
ing this  beneficiary  fund,  provision  is  made 
that  "each  member  shall  pay  to  the  financial 
secretary  of  the  council,  to  which  he  or  she 
belongs,  on  each  assessment,  a  sum  accord- 
ing to  the  amount  of  his  or  her  beneficiary 
certificate  as  shown  in  the  following  table, 
■which  is  as  follows:  25  cents  on  $500  benefi- 
ciary certificate,  50  cents  ou  $1,000,  $1.00  on 
$2,000,  and  $1.50  on  ?3,000." 

Article  3  provides  that: 

"Section  1.  National  meetings  shall  be  held 
quadrennially,  in  the  city  of  Topeka,  Kansas, 
on  the  second  Tuesday  in  January,  at  9:30 
a.  m.,  in  the  national  hall  of  the  society. 

"Sec.  2.  Called  sessions  of  the  national 
coimcil  shall  be  convened  by  the  national 
president,  when  twelve  or  more  members  of 
the  national  council,  each  in  good  standing, 
notify  him  in  writing  over  their  signature,  of 
the  object  of  the  meeting.  The  business  to 
he  transacted  must  be  specified  In  the  call, 
and  no  other  business  sliall  be  transacted." 

Subsequently  section  1  was  so  amended  as 


to  provide  for  the  holding  of  national  meet- 
lugs  biennially. 

The  plaiutUTB  application  for  membership 
contained  the  following  condition:  "I  fur- 
ther agree.  If  accepted  as  a  member  of  the 
order,  to  faithfully  abide  by  all  its  rules  and 
regulations."  One  of  the  conditions  of  this 
certificate  Is:  "This  certificate  Is  issued  up- 
on the  express  condition  that  the  said  lnsure<l 
shall  in  every  particular,  while  a  member  of 
the  order,  comply  with  all  the  laws,  rules 
and  requirements  thereof,  and  shall  at  his 
death,  be  a  member  In  good  standing  of  said 
order." 

Preliminary  to  a  determination  of  the  im- 
portant and  controlling  question  in  this  case 
is  the  question,  are  the  entire  proceedings  of 
the  national  council  held  at  Louisville,  Ky., 
In  1902,  void  because  of  a  provision  In  the 
by-laws  that  all  meetings  of  the  national 
cotmcll  shall  be  held  in  Topeka,  Kan.?  The 
charter  of  this  association  is  chapter  23,  Laws 
1808,  as  amended  by  chapter  14T,  Laws  1899. 
By  (he  provisions  of  section  8  of  the  former 
act,  the  governing  body  of  this  association 
has  the  power  to  make  by-laws  not  Inconsist- 
ent with  the  constitution  and  laws  of  the 
state  and  of  the  United  States,  and  section 
10  authorizes  such  associations  to  so  amend 
their  by-laws  as  to  provide  for  holding  the 
meetings  of  its  legislative  body  in  any  other 
state  or  territory  where  such  association  has 
subordinate  lodges.  Under  the  provisions  of 
sections  1  and  2  of  its  by-laws,  the  national 
council  has  power  to  amend  the  by-laws  with- 
out notice  or  formal  proceeding,  and  "Its  de- 
cisions on  all  matters  pertaining  to  the  order 
shall  be  final."  The  record  of  the  proceed- 
ings of  the  national  council  held  at  Topeka, 
Kan.,  1900,  shows  that  the  association  adopt- 
ed the  following  resolution:  "Resolvetl,  that 
the  national  council  hold  its  meeting  two 
years  hence  in  the  city  of  Louisville,  Ken- 
tucky." it  was  within  the  power  conferred 
upon  the  national  council,  notwithstanding 
the  by-laws,  to  change  the  places  of  its  meet- 
ings, and  its  decision  on  this  question  was 
final,  and  the  proceedings  regularly  had  at 
such  meeting  were  not  void. 

The  important  question  in  this  case  Is,  did 
the  association,  with  the  consent  of  plaintiff, 
reserve  the  power  to  alter  or  so  amend  Its 
by-laws  subsequent  to  the  Issuance  of  plain- 
tiff's certificate  as  to  increase  the  amount  of 
his  monthly  assessments?  The  plalntifTs 
certificate  Is  not  his  entire  contract,  aud 
therefore  not  determinate  of  his  rights  and 
duties;  it  Is  not  complete  in  itself.  Some  of 
the  conditions  and  agreements  which  make 
his  contract  must  be  looked  for  elsewhere. 
The  certificate  does  not  contain  a  statement 
of  what  his  rate  of  assessment  is,  nor  when 
it  shall  be  paid.  To  supply  these  omissions 
we  must  look  to  the  by-laws  of  the  associa- 
tion, his  application  aud  certificate.  To  de- 
termine Ills  rights  and  the  exact  relation  be- 
tween the  plaintiff  and  the  association,  we 
must  also  include  the  charter  of  the  associa- 
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tlon.  The  by-laws  in  existence  when  plain- 
tiff became  a  member  conferred  ui)ou  the 
national  council  the  i>ower  to  amend  its  con- 
Htltutlon,  and  also  provided  that  its  decisions 
on  all  matters  i)ertalnlng  to  the  order  shoidd 
be  final.  The  plaintiff,  knowing  that  this 
power  was  vested  in  the  national  council, 
made  application  to  become  a  member,  in 
which  application  he  agreed,  if  accepted  as 
a  member  of  the  order,  to  faithfully  abide  by 
all  its  rules  and  regulations.  He  was  ac- 
cepted on  the  conditions  expressed  in  bis  cer- 
tificate of  membership,  one  of  which  is: 
"This  certificate  was  issued  ujwn  the  express 
condition  that  the  said  insured  shall  in  every 
particular,  while  a  member  of  the  order,  com- 
ply with  all  the  laws,  rules  and  requirements 
thereof  and  shall  at  his  death  be  a  member 
in  good  standing  of  said  order."  This  asso- 
ciation was  organized  for  the  mutual  benefit 
and  support  of  its  members.  It  has  no  cap- 
ital except  what  is  iwiid  by  the  members  for 
the  mutual  benefit  of  all  in  case  of  sickness, 
or  their  beneficiaries  in  case  of  death.  It 
was  not  organized  for  profit,  but  to  furnish 
a  cheap  rate  of  insurance  for  its  members. 
Tlie  contractual  relation  between  the  mem- 
bers of  such  association  and  the  association 
should  not  be  measured  by  the  same  standard 
or  determined  by  the  same  legal  principle 
applicable  between  an  ordinary  insurance 
company  and  the  holder  of  one  of  its  policies. 
The  insured  are  members  of  the  association; 
each  has  a  voice  in  all  proceedings  pertaining 
to  the  business  or  general  welfare  of  the  as- 
sociation, and  In  some  ways  it  assimilates 
a  partnership.  All  money  collected  by  Its 
scheme  of  assessment  is  the  common  proper- 
ty of  the  members,  to  be  paid  out  in  such 
amounts  and  to  such  persona  as  are  designat- 
ed by  the  member  in  his  certificate,  upon  the 
happening  of  a  certain  event.  For  the  pur- 
pose of  better  carrying  out  the  scheme,  a  na- 
tional council  was  created,  upon  which  was 
conferred  the  power  to  decide  all  matters 
pertaining  to  the  order,  and  it  was  provided 
that  Its  decisions  were  final.  The  condltloii 
In  plaintiffs  certificate,  that  he  would  In  ev- 
ery particular,  while  a  member  of  the  order, 
comply  with  all  the  laws,  rules,  and  require- 
ments of  the  association,  was  not  only  a  con- 
sent on  bis  part  that  he  would  comply  with 
the  laws  then  in  force,  but  it  was  a  consent 
that  be  would  abide  and  comply  with  all  rea- 
sonable rules  and  regulations  thereafter  made 
in  the  Interest  of  the  association.  Every  per- 
son Joining  an  association  obligates  himself, 
without  so  expressing  it,  to  conform  to  and 
comply  with  all  the  existing  laws  of  the  as- 
sociation, and,  if  the  provision  in  the  plain- 
tifTs  certificate  means  anytliing,  it  means 
tliat  he  agreed  to  comply  with  ail  laws  then 
In  force  or  subsequently  enacted  by  the  na- 
tional council. 

It  must  therefore  follow  that  the  alterna- 
tive writ  must  be  set  aside,  and  the  case  dis- 
missed at  the  cost  of  plaintiff.  All  the  Jus- 
tices concurring. 


(W  Kan.  3M) 

FIDELITY  LAND  &  IMPROVEMENT  CO. 
V.  BUZZARD  et  ui. 

(Supreme  Court  of  Kansas.     May  7,  1904.) 

DEATH    BY    WBONGFUL    ACT— DAUAOES. 

1.  In  an  action  by  the  parents  to  recover  dam- 
ages for  the  services  of  a  son  during  his  minor- 
ity, whose  death,  it  is  claimed,  was  caused  by 
the  negligence  of  the  defendant,  and  also  to 
recover  benefits  which  they  expected  they  would 
have  received  from  him  by  way  of  support  after 
he  would  have  arrived  at  the  age  of  majority. 
Held,  that  it  is  error  to  instruct  the  jury  that, 
in  addition  to  the  amount  the  plaintiffs  are  enti- 
tled to  recover  for  the  loss  of  the  son's  serv- 
ices during  his  minority,  they  were  entitled  to 
recover  such  reasonable  amount  as  it  may  find 
plaintiffs  should  recover  as  the  pecuniary  ben- 
efits they  might  have  reasonably  expected  to 
receive  from  the  son  after  be  had  reached  his 
majority  and  during  the  time  he  bad  continued 
to  live ;  and  held,  further,  that  the  parents' 
right  to  recover  for  such  expected  benefits  ia 
limited  to  the  life  of  the  parents. 

(SyUabus  by  the  Court.) 

Error  from  District  Court,  Cherokee  Coun- 
ty; A.  II.  Skldmore,  Judge. 

Action  by  John  Buzzard  and  wife  against 
the  Fidelity  I^nd  &  Improvement  Company 
to  recover  for  tlie  deatli  of  plaintiffs'  minor 
son.  Judgment  for  phtintiffs,  and  defendant 
brings  error.    Reversed. 

W.  R.  Cowley  and  Blue  &  Hamilton,  for 
plaintiff  In  error.  B.  M.  Tracewell  and  W. 
J.  Moore,  for  defendants  in  error. 


OREENB,  J.  Tills  was  an  action  to  re- 
cover damages  for  the  death  of  the  plaintiffs' 
minor  son,  .Tesse  Buzzard.  The  defendant 
was  a  corporation  engaged  in  mining  coal. 
Jesse  Buzzard  was  working  in  the  mines  for 
the  defendant  and  was  called  a  "coal  push- 
er." The  coal  was  lifted  from  the  mine  in 
a  cage  which  was  run  by  steam  by  means  of 
a  cable  attached  to  the  top  of  the  cage,  and 
passed  to  the  top  of  the  mine  and  over  a  pul- 
ley, and  thence  to  the  drum  in  tbe  engine 
room,  which  stood  about  SO  feet  from  tbe  top 
of  the  mine.  It  was  tbe  duty  of  the  deceased 
to  push  small  cars  of  coal  from  the  place 
where  mined  onto  this  cage,  and  to  pull  a 
wire  cord  which  rang  a  bell  in  the  engine 
room  signaling  the  engineer  to  hoist  the  cage. 
It  is  alleged  in  the  petition  that  one  Mas- 
sengale  was  the  mine  boss;  tliat  he  had 
charge  of  all  the  workmen,  and  directed  tbem 
in  the  operation  of  the  mine;  that  he  em- 
ployed and  discharged  whomsoever  he  chose, 
and  that  the  men  were  under  his  direction 
and  supervision;  that,  at  the  time  of  deceas- 
ed's injury,  Massengale,  who  was  In  charge 
of  the  men,  was  at  the  top  of  the  mine  with 
the  engineer;  that  immediately  before  tbe  in- 
Jury  the  deceased  had  pushed  a  car  onto  the 
cage,  and  had  signaled  the  engineer  to  hoist 
the  cage,  and,  while  waiting  for  the  cage  to 
be  hoisted,  the  mine  boss  called  from  the  top 
of  the  mine,  saying  that  if  there  was  a  car 
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on  the  cage  to  remove  It,  and  for  the  pushers 
to  get  Into  the  cage  and  come  up  to  assist  In 
replacing  a  car  on  the  dump;  that  the  de- 
ceased and  another  pusher  undertook  to  pull 
the  car  from  the  cage,  but,  because  of  some 
defect  In  the  cage  or  car,  they  were  unable 
to  do  so,  and  the  deceased  entered  the  cage 
with  a  short  lever,  Intending  to  lift  the  car 
In  order  that  his  assistant  might  pull  it  out 
of  the  cage;  that,  while  so  engaged,  and 
after  they  bad  gotten  the  car  partially  out  of 
the  cage,  the  engineer  turned  on  the  steam, 
thus  lifting  the  cage,  by  reason  of  wlilch  the 
deceased  was  in  some  way  caught  between 
the  car  and  the  cage,  and  so  Injured  that  he 
died  within  a  few  minutes.  The  specific  acts 
of  negligence  charged  are  that  Massengale 
did  not  notify  the  engineer  of  the  Instructions 
given  to  the  pushers,  and  failed  to  instruct 
him  not  to  lift  the  cage  until  the  pushers 
bad  signaled  him  to  do  so. 

Errors  are  predicated  upon  the  overruling 
of  the  demurrer  to  the  petition  and  the  over- 
ruling of  defendant's  objection  to  the  intro- 
duction of  any  evidence  under  the  petition. 
Without  particularizing,  suffice  it  to  say  wo 
are  of  tlie  opinion  that  the  petition  states  a 
cause  of  action,  and  no  error  was  committed 
in  these  respects. 

The  court  instructed  the  Jury  as  foUovrs: 
•The  mortuary  table  admitted  in  evidence  in 
this  case  may  be  considered  by  you,  in  con- 
nection with  all  the  other  evidence  adduced, 
for  the  purpose  of  determining  the  probable 
duration  of  the  life  of  the  deceased,  had  he 
not  met  death  by  accident  or  injury.  You  are 
instructed,  however,  that,  from  the  evidence 
adduced  herein,  the  plaintiffs  can  only  re- 
co^^er.  If  at  all,  during  the  years  of  expec- 
tancy of  the  life  of  the  plaintiffs,  and  not  for 
the  years  of  expectancy  of  deceased  in  ex- 
cels of  the  expectancy  of  the  life  of  the  de- 
ceased." "•  *  •  If  your  general  verdict  Is 
for  the  plaintiffs,  you  may  allow  the  plalu- 
tifTs  as  damages  such  amount  as  you  may 
And  the  plaintiffs  are  entitled  to  for  reason- 
able services  of  .Tesse  Buzzard  during  his 
minority;  also  with  such  reasonable  amount 
as  you  may  find  plaintiffs  shonld  recover  as 
the  pecuniary  benefits  they  might  have  rea- 
sonably expected  to  receive  from  Jesse  Buz- 
zard after  he  had  reached  his  majority,  and 
during  the  time  he  had  continued  to  live. 
•  •  •"  "'In  submitting  the  Instructions  to 
yon.  I  Instructed  you  upon  the  question  of 
exemplary  damages,  and  I  now  instruct  you 
that  In  a  case  of  this  character  exemplary 
damages  cannot  be  collected  or  allowed  by 
yon:  that  Is,  damages  by  way  of  punish- 
ment, and  denominated  by  law  as  'punitive 
damajres*— smart  money.  And  the  damages 
allowed  by  yon,  if  any,  will  be  such  an 
amount  as  you  may  find  the  plaintiffs  are 
entitled  to  for  the  reasonable  services  of  Jes- 
7SP.— 58 


se  Buzzard  during  his  minority,  with  such 
reasonable  amount  as  you  may  find  the  plain- 
tiffs should  recover  as  ttie  pecuniary  benefits 
they  might  have  expected  to  receive  from 
Jesse  Buzzard  after  he  had  reached  bis  ma- 
jority, and  during  the  reasonable  expectancy 
of  the  time  he  might  have  lived." 

If  the  plaintiffs  were  entitled  to  recover  In 
this  action  beyond  the  value  of  the  services 
of  Jesse  Buzzard  during  his  minority,  the 
time  within  which  such  ttenefits  might  accrue 
is  limited  to  the  life  of  the  plaintiffs,  and  is 
not  extended  to  that  of  the  deceased  son. 
The  amount  which  Is  recoverable  is  not  capa- 
ble of  exact  computation  or  measurement;  It 
is  problematical,  depending  npon  a  variety  of 
circumstances  and  conditions.  Nevertheless, 
the  law  recognizes  the  moral  obligation  of  a 
child,  after  reaching  majority,  to  care  for  his 
aged,  infirm,  or  Indigent  parents,  and  recog- 
nizes the  expectancy  of  the  parents  that  he 
will  do  so,  and  authorizes  a  recovery  of  a 
reasonable  compensation  for  the  negligent 
deprivation  of  such  expected  support.  It  will 
be  observed  ttiat  the  first  instruction  correctly 
states  the  law— that  the  plaintiffs'  recovery 
for  benefits  expected  to  be  received  from  their 
son  after  his  m-ijority  is  limited  to  the  ex- 
pectancy of  the  plaintiffs;  but  the  second  and 
third  state  that,  in  addition  to  the  plaintiffs* 
right  to  recover  for  the  loss  of  the  life  of  their 
sou  during  his  minority,  they  might  also  re- 
cover such  reasonable  benefits  as  they  might 
havo  reasonably  expected  to  receive  from 
■Tesse  after  he  bad  reached  his  majority,  and 
during  the  time  he  had  continued  to  live. 
The  expectancy  of  Jesse  according  to  tlie 
standard  mortuary  tables  was  28  years  longer 
than  that  of  plaintiffs.  Notwithstanding  this, 
the  court  instructed  the  Jury  that  the  plain- 
tiffs were  entitled  to  recover  such  benefits  as 
they  might  reasonably  expect  to  receive  from 
him  during  the  time  he  had  continued  to  live, 
which,  according  to  the  tables,  would  be  28 
years  after  the  plaintiffs  are  presumed  to 
have  been  dead.  These  instructions  are  clear- 
ly erroneous,  and,  while  one  states  the  law 
correctly,  there  Is  no  reason  to  believe  that 
the  Jury  followed  that  one  in  preference  to 
the  other  two,  which  state  the  law  incor- 
rectly. 

Anotlier  question  Incidentally  arises  which 
may  become  important  upon  a  retrial  of  this 
case.  We  refer  to  the  absence  of  any  evi- 
dence tending  to  show  that  plaintiffs  were  in 
any  way  depending  upon  their  son  for  sup- 
port. This,  however,  only  goes  to  their  right 
to  recover  benefits  which  they  might  have 
expected  to  receive  after  he  arrived  at  ma- 
jority had  he  not  been  Icllled. 

For  the  error  in  the  instructions,  the  Judg- 
ment is  reversed,  and  the  cause  remanded 
with  directions  to  sustain  defendant's  motian 
for  a  new  trial.    All  the  Justices  concurring. 
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(69  Kan.  284) 

KEENB    SYNDICATE   t.    WICHITA    GAS, 
ELECTRIC  LIGHT  &  POWER  CO. 

(Supreme  Court  of  Kansas.    May  7,  1904.) 

LEASE— BESTBAI  NT    OF    COMPETITION     BETWEEN 
BIVAI,  ELECTBIC   COMPANIES— PUB- 
LIC  POLICY. 

1.  A  corporation,  engaged  in  the  business  of 
generating  and  furnishing  electricity  for  public 
and  private  use,  leased  to  a  rival  corporation  in 
the  city,  for  a  period  of  10  years,  machinery 
and  appliances  used  in  generating  electricity, 
obligating  itself  by  the  provisions  of  said  lease 
not  to  engage  in  the  busmess  of  furnishing  elec- 
tric light  and  power  to  public  or  private  con- 
sumers in  the  city  during  said  period,  and  not 
to  dispose  of  any  of  its  property,  machinery,  or 
appliances  retained  by  it  for  producing  or  gen- 
erating in  said  city  electric  light  and  power. 
Held,  in  an  action  on  said  lease  to  recover  rents 
from  the  lessee,  that  the  lease  is  in  contraven- 
tion of  public  policy,  and  that  no  action  to  re- 
cover rents  can  be  maintained  thereon  by  the 
lessor  or  its  assignee. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty; D.  M.  Dale,  Judge. 

Action  by  tlie  Keene  Syndicate  against  the 
Wichita  Gas,  Electric  Light  &  Power  Com- 
pany to  recover  rent  due  under  a  lease. 
Judgment  for  defendant,  and  plaintiff  brings 
eiTor.    AtUrmed. 

Kos  Harris,  J.  Y.  Daugberty.  and  Thomas 
B.  Wall,  for  plaintiff  in  error.  Houston  & 
Brooks,  for  defendant  In  error. 


ATKINSON,  J.  On  the  14th  day  of  May, 
1897,  the  Wichita  Electric  Railway  &  Light 
Company,  a  corporation  under  the  laws  of 
Kansas,  with  Its  place  of  business  at  the 
city  of  Wichita,  entered  into  a  contract  or 
lease  in  writing  with  the  Wichita  Gas,  Elec- 
tric Light  &  Power  Company,  a  corporation 
under  the  laws  of  Kansas,  with  Its  place  of 
business  at  the  city  of  Wichita.  By  the 
terms  of  the  contract  or  lease  the  former 
leased  to  the  latter  for  a  period  of  10  years, 
nt  an  annual  rental  of  $3,000,  payable  semi- 
annually, certain  machinery  and  appliances. 
In  the  city  of  Wichita,  adapted  to  and  used 
by  the  lessor  for  the  purpose  of  generating 
electricity  for  light,  heat,  and  power.  On  the 
20th  day  of  March,  1900,  the  Keene  Syndi- 
cate, a  corporation,  purchased  of  the  lessor, 
the  Wichita  Electric  Railway  &  Light  Com- 
pany, the  property  included  In  and  covered  by 
said  lease,  and  also  Its  interest  In  said  lease, 
taking  a  written  assignment  thereof.  The 
lessee,  the  Wichita  Gas.  Electric  Light  & 
Power  Company,  being  In  default  of  three 
years'  rent  in  August,  1900.  the  Keene  Syndi- 
cate, as  assignee  of  the  Wichita  Electric  Rail- 
way &  Light  Company,  commenced  Its  ac- 
tion In  the  district  court  of  Sedgwick  county 
to  recover  the  rent,  tlie  amount  claimed  due 
It  from  the  lessee.  The  petition  of  plaintiff 
presented  seven  causes  of  action,  and  attach- 
ed thereto  was  a  copy  of  the  said  written  con- 

\  1.  See  Contracts,  vol.  11,  Cent.  Dig.  {{  642,  647. 


tract  or  lease.  The  first  six  causes  of  action 
were  each  a  specific  claim  for  recovery  upon 
one  of  the  semiannual  payments  of  rent. 
Bach  cause  of  action  made  reference  to  said 
contract  or  lease,  and  made  it  a  part  thereof. 
The  seventh  and  last  cause  of  action  in  the 
petition  was  by  plaintiff  Intended  to  state 
a  claim  for  recovery  of  defendant  upon  a 
quantum  meruit  for  the  use  of  the  machinery 
delivered  to  defendant  under  the  lease,  and 
by  defendant  received  and  used.  This  last  or 
seventh  cause  of  action  made  reference  to  the 
preceding  causes  of  action,  adopted  portions 
of  each,  and  made  them  a  part  thereof,  which 
adoption  had  the  effect  to  Include  also  In  the 
seventh  cause  of  action  the  contract  or  lease 
attached  to  and  made  a  part  of  the  petition. 
The  seventh  cause  of  action  became  thereby 
also  an  action  for  recovery  on  the  contract 
or  lease,  and  not  a  cause  of  action  for  recov- 
ery on  a  quantum  meruit,  as  was  contem- 
plated by  plaintiff.  Defendant  filed  a  demur- 
rer to  the  petition,  which  was  sustained  by 
the  court.  Plaintiff  elected  to  stand  upon  Its 
petition,  and  Judgment  was  entered  against  It 
for  costs.    Plaintiff  brings  error. 

Does  the  petition  on  its  face  disclose  a 
cause  of  action— a  right  of  plaintiff  to  recover 
from  defendant?  It  is  charged  by  defendant 
that  the  petition  discloses  the  contract  or 
lease  sued  upon  to  be  against  public  policy 
and  void.  The  district  court  found  the  con- 
tract sued  upon  to  be  void  for  that  reason. 
Whether  or  not  the  petition  on  its  face  dls- 
closetl  the  contract  or  lease  to  be  against  pub- 
lic policy  and  void  Is  the  only  question  before 
us  for  our  determination.  The  petition  of 
plaintiff,  by  Its  averments.  In  addition  to  em- 
bodying the  facts  above  stated  with  refer- 
ence to  location,  cori>orate  existence,  the  ex- 
ecution of  the  lease,  the  leasing  of  the  ma- 
chinery for  the  term  and  consideration  men- 
tioned, and  the  assigning  of  the  lease  by  the 
lessor  to  plaintiff,  may  fairly  be  said  to  also 
disclose,  by  its  averments,  that  the  lessor  and 
the  lessee,  at  the  time  the  lease  was  eutere<l 
into,  were  rival  public  utility  corporations,  in 
the  city  of  Wichita,  engaged  In  generating 
and  furnistilng  electricity  for  public  and  pri- 
vate use  for  light,  heat,  and  power.  The  peti- 
tion also,  in  substance,  avers  that  the  assign- 
or of  plaintiff,  the  Wichita  Electric  Railway 
&  IJght  Company,  had  delivered  to  defend- 
ant all  the  property  described  In  the  lease, 
nnder  and  by  virtue  of  said  lease,  and  had 
duly  performed  all  the  conditions,  agree- 
ments, and  stipulations  In  said  lease  to  be  by 
It  performed.  The  contract  or  lease,  attach- 
ed to  and  made  a  part  of  the  petition,  and 
upon  which  the  action  for  recovery  Is  based, 
contains  the  following  language:  "The  said 
first  party  hereby  binds  and  obligates  Its«>lf 
not  to  engage  In  the  business  of  furnishing 
electric  light  and  power  to  private  or  public 
consumers  within  the  city  of  Wichita,  during 
the  period  covere<l  by  this  agreement,  except 
for  the  pui-pose  of  operating  the  street  rail- 
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way  now  owned  by  the  first  party,  and  said 
first  party  furthermore  agrees  not  to  dispose 
of  any  of  the  apparatus,  machinery,  applian- 
ces, etc.,  retained  by  It,  for  producing  or  gen- 
erating electric  light  and  power  in  said  city 
of  Wichita."  The  above  language  quoted 
from  tlie  contract  or  lease,  applied  to  and  con- 
strued with  the  averments  of  the  petition  of 
which  the  contract  or  lease  formed  a  part, 
fairly  discloses  that  the  lessor  obligated  It- 
self not  to  engage  in  the  business  of  furnish- 
ing electric  light  and  power  to  private  and 
public  consumers  within  the  city  of  Wichita 
during  the  period  of  10  years  covered  by  the 
lease,  and  further  agreed  that  during  said 
period  of  10  years  it  would  not  dispose  of  any 
of  its  machinery  or  appliances,  retained  by  It, 
for  the  purpose  of  being  used  to  generate 
electric  light  and  power  In  the  city  of  Wich- 
ita. The  effect  of  which,  If  carried  out, 
would  be  that  the  lessor,  for  said  period  of  10 
years,  would  abandon  the  exercise  of  its  cor- 
porate power  to  generate  and  furnish  electric 
light  and  power  for  public  and  private  use  in 
the  city  of  Wichita,  withdraw  itself  from  the 
field  of  competition  with  the  lessor,  its  form- 
er competitor  in  the  business,  for  said  period 
of  10  years,  and  refrain  from  the  sale  of 
property  to  others  who  might  thereby  become 
competitors  of  the  lessor  in  the  said  field  of 
competition  during  said  period  of  10  years. 
But  it  is  not  necessary,  for  the  determination 
of  tlus  case,  to  inquire  whether  the  effect  of 
the  agreement  between  the  lessor  and  the 
lessee  was  in  fact  detrimental  to  the  city  of 
Wichita  or  Its  citizens.  The  inquiry  should 
be,  and  the  true  rule  is,  that  agreements 
which,  in  their  necessary  or  contemplated 
operation  upon  the  actions  of  the  parties  to 
them,  tend  to  restrain  their  natural  rivalry 
and  competition,  and  thus  to  result  in  the  dis- 
advantage of  the  public  or  of  third  parties, 
are  against  the  principles  of  sound  public  pol- 
icy, and  consequently  void.  Atcbeson  v.  Mai- 
Ion,  43  N.  y.  147,  3  Am.  Rep.  678. 

In  Western  Wooden-Ware  Ass'n  v.  Star- 
key.  84  Mich.  76,  47  N.  W.  604,  11  I/.  R.  A. 
603,  22  Am.  St.  Rep.  686,  an  action  to  enjoin 
the  association  from  engaging  in  a  certain 
business,  and  from  using  certain  premises  in 
carrying  on  said  business,  in  violation  of  a 
contract  with  plaintiff,  which  contract  pro- 
vided that  the  association  would  not  engage 
in  or  carry  on  the  business  in  controversy  for 
a  period  of  five  years,  and  would  not  within 
said  period  use  the  said  premises  or  sell 
them,  or  permit  them  to  be  sold  or  used,  with- 
out the  consent  of  plaintiff,  the  court  denied 
the  injunction,  and  held  the  contract  void  as 
against  public  policy.  Referring  more  partic- 
ularly to  that  feature  of  the  case  wherein  the 
association  had  contracted  not  to  use  or  per- 
mit the  premises  to  be  used,  nor  sell  the 


premises  for  use,  In  competition  with  i^laln- 
tiff,  an  element  in  that  case  not  imllke  oni  of 
the  elements  in  the  case  at  bar,  Mr.  Ju&tice 
I^ong,  speaking  for  the  court,  said:  "In  the 
present  case  the  defendants  were  not  omy  to 
remain  out  of  such  business  for  the  full  time 
specified,  but  the  premises  which  hud  been 
used  to  carry  on  the  manufacturing  by  tiiem, 
though  not  sold  and  conveyed  under  the  con- 
ti'act,  could  not  be  again  used  for  such  time 
by  them  or  any  other  party  for  the  same  busi- 
ness. I  do  not  think  it  needs  the  citation  of 
authorities  to  show  that  contracts  of  this  na- 
ture have  frequently  been  condemned  by  the 
courts  and  held  void  as  um-easontibie  re- 
straints of  trade,  and  therefore  void  on  the 
ground  of  public  policy."  Among  the  con- 
tracts declared  illegal  under  the  common  law 
because  opi)osed  to  public  policy,  were  con- 
tracts in  general  restraint  of  trade,  and  con- 
tracts between  Individuals  to  prevent  compe- 
tition and  keep  up  the  price  of  articles  of 
utility. 

It  is  well  settled  that  In  the  law  of  con- 
tracts the  first  purpose  of  the  court  is  to  look 
to  the  welfare  of  the  public,  and.  If  the  en- 
forcement of  the  agreement  would  be  detri- 
mental to  its  interest,  no  relief  should  be 
granted  to  the  party  injured,  and  that  even 
though  it  might  result  beneficially  to  one  of 
the  parties  who  made  and  violated  the  agree- 
ment. In  Gibbs  V.  Baltimore  Gas  Co.,  130  U. 
S.  306,  9  Sup.  Ct  553,  32  L.  Ed.  079,  the  court 
said:  "Courts  decline  to  enforce  contracts 
which  impose  a  restraint,  though  only  par- 
tial, upon  business  of  such  character  that  re- 
sti-aint  to  any  extent  will  be  prejudicial  to  the 
public  Interest"  The  rule  that  contracts  and 
agreements,  when  contrary  to  public  policy, 
will  not  be  enforced,  is  one  of  the  great  pre- 
servatives of  a  state.  It  has  been  the  uni- 
form rule  of  this  court,  and  Indeed  of  all 
courts,  to  hold  that  contracts  tainted  with 
illegality  are  absolutely  void.  Hawiey  v.  Coal 
Co.,  48  Kan.  593,  30  Pac.  14;  Hlnnen  v.  New- 
man, 35  Kan.  709,  12  Pac.  144.  Plaintiff,  the 
assignee  of  the  lessor,  the  Wichita  Electric 
Railway  &  Light  Company,  is  in  no  better  po- 
sition to  recover  than  the  lessor,  as  the  ille- 
gal consideration  appears  upon  the  face  of 
the  contract  or  lease.  Bank  v.  King,  44  N. 
X.  87;  Setter  v.  Alvey,  15  Kan.  157.  Wheth- 
er plaintiff  could  maintain  an  action  against 
defendant  on  a  quantum  meruit  or  otherwise, 
independently  of  the  contract,  need  not  be 
here  considered.  That  question,  in  the  view 
we  have  taken  of  the  seventh  cause  of  action 
of  the  petition,  is  not  in  the  record  before  us. 
The  contract  or  lease  sued  upon  being  in  con- 
travention of  public  policy,  no  action  for  a 
recovery  upon  it  can  be  maintained. 

Tlie  judgment  of  the  district  court  will  be 
affirmed.    All  the  Justices  concurring. 
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(««  Kan.  271) 
MISSOURI,  K.  ft  N.  W.  R.  CO.  t.  SCHMUCK 

et  al. 

(Supreme  Court  of  Kaosaa.    Hay  7,  1901.) 

CONDEMNATION  PBOCEEDINGB— TAKING  LAND 
FOB  BAILBOAD  BIGHT  OF  WAY— BIGHTS  BE- 
MAININO  IN  OWNEB— APPEAL  FBOM  AWABD— 
INSTRUCTIONS— BILL  OF  PABTICULAB8— MAK- 
ING IfOBB  DEFINITE  AND  CEBTAIN. 

1.  Where  a  bill  of  particulars  has  been  filed 
in  an  action  on  appeal  from  the  award  of  com- 
missioners assessing  damages  for  the  condemna- 
tion of  a  right  of  way  for  a  railroad,  it  is  not 
error  to  oyerrule  a  motion  to  make  such  bill  of 
particulars  more  definite  and  certain,  even  if  it 
in  this  respect  is  not  as  perfect  as  an  ordinary 
petition  should  be,  it,  however,  not  being  of  a 
misleading  character. 

2.  By  statutory  proceedings  to  condemn  a 
right  of  way  for  the  construction  of  a  railroad, 
only  an  easement  for  that  purpose  is  taken. 
There  remains  in  the  owner  the  fee  to  the  prem- 
ises, with  a  right  to  take  all  subjacent  minerals 
therefrom,  except  such  as  shall  be  necessary 
for  surface  support. 

3.  In  case  of  condemnation  of  a  right  of  way 
for  a  railroad,  where  the  value  of  the  land  con- 
demned consists  chiefly  in  the  minerals  found 
beneath  its  surface,  it  is  error  for  the  court  to 
instruct  the  jury  that  the  measure  of  damages 
to  the  owner  for  its  taking  is  its  fair  market 
value. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cherokee  Coun- 
ty; A.  H.  Skidniore,  .Indge. 

Action  by  Gabriel  Schuiuck  and  another 
agalHBt  the  MisHOuri,  Kansas  &  Northwest- 
ern Railroad  Company.  .ludgment  for  plain- 
tiffs, and  defendant  brings  error.     Reversed. 

T.  N.  Sedg\%-lck  and  Blue  &  Hamilton,  for 
plaintiff  In  error.  Edward  E.  Sapp,  for  de- 
fendants in  error. 


CUNNINGHAM,  J.  This  action  was  upon 
appeal  from  the  award  of  commissioners  in 
an  assessment  of  damages  for  the  condemna- 
tion of  right  of  way  for  a  railroad.  The 
plaintiffs  below  filed  their  bill  of  particulars, 
alleging  in  general  terms  the  facts  of  the  tak- 
ing of  the  land  for  the  purpose  of  construct- 
ing a  railroad  across  It,  and  their  damages 
thereby.  In  two  Items,  consisting  of  depriva- 
tion of  the  lands  taken  and  resultant  to  the 
balance  of  the  tract.  The  railroad  company 
asked  the  court  to  require  this  bill  of  particu- 
lars to  be  made  more  definite  and  certain  by 
showing  In  what  way  the  remaining  part  of 
the  tract  was  rendered  less  valuable  by  reason 
of  the  construction  of  the  railroad  over  and 
across  it;  whether  the  damages  so  complain- 
ed of  -were  by  reason  of  Interfering  with  the 
use  of  the  land  for  farming  or  mining  or 
other  purposes,  or  for  the  destruction  of  or 
Injury  to  mining  shafts  thereon.  This  re- 
quest was  dented,  and  affords  ground  for  the 
first  assignment  of  error. 

The  plaintiff  was  not  required  to  file  any 
bin  of  particulars;  the  matter  of  the  filing 
of  the  same  was  wholly  within  the  discretion 
of  the  court.  Kansas  City,  W.  &  N.  W.  Ry. 
Co.  v.  Kennedy,  40  Kan.  10,  ;w  Pac.  12«. 
This  being  true,  the  single  fact  that  a  bill  of 


particulars  was  voluntarily  filed  by  tlie  plain- 
tiffs would  not  require  tl>e  court  to  compel 
the  pleader  to  make  such  bill  of  particulars 
specific  and  certain  in  all  of  the  minute  de- 
tails which  might  be  desirable  in  ordinary 
pleadings.  In  this  respect  as  well  as  in  the 
matter  of  filing,  discretion  was  still  reposed 
in  the  court.  Of  course,  a  bill  of  particulars 
so  filed  would  not  be  permitted  to  remain  In 
a  misleading  or  questionable  condition.  The 
overruling  of  a  motion  to  such  an  one  might 
be  an  abuse  of  discretion;  such  is  not  the  case 
here. 

It  is  further  complained  that  the  theory 
of  the  trial  court  In  presenting  the  issue,  to 
wit,  the  amount  of  damage  suffered  by  the 
owner  of  the  land  by  reason  of  the  taking, 
as  presented  to  the  Jury  by  the  instructions, 
was  misconceived,  or,  at  least,  not  fairly 
and  fully  presented.  The  bill  of  particulars 
alleged  that  the  land  sought  to  be  appropri- 
ated was  used  for  mining  purposes,  and  the 
evidence,  clearly  and  without  contradiction, 
showed  that  practically  Its  entire  value  con- 
sisted in  the  mineral  lying  from  50  to  100 
feet  or  more  beneath  the  surface.  The  evi- 
dence to  a  degree  presented  the  issue  wheth- 
er these  minerals  might  not  to  a  large  extent 
lie  removed  from  underneath  the  right  of  way 
without  Interfering  with  the  right  of  the  com- 
pany to  use  it  as  such  right  of  way.  The  Is- 
sue thus  presented  was  as  to  what  extent 
the  condemning  of  an  easement  for  the  pur- 
poses of  a  right  of  way  for  the  railroad  actu- 
ally damaged  the  owner  in  relation  to  the 
sole  value  of  the  land,  to  wit,  its  mining  priv- 
ileges. The  only  instructions  given  by  the 
court  to  aid  the  Jury  In  arriving  at  the  proper 
measure  of  damage  under  these  circumstan- 
ces wei-e  as  follows:  "In  ascertaining  and 
determining  the  measm-e  of  damages  you  al- 
low the  plaintiffs  for  the  land  appropriated, 
the  inquiry  will  be  as  to  the  strip  taken,  and 
to  which  your  attention  has  heretofore  been 
directed,  being  100  in  width  and  of  length  as 
you  may  determine  the  fact  to  be  from  the 
evidence  in  the  case;  and  the  measure  of 
damages  due  the  plaintiffs  is  the  fair  market 
value  of  the  property  so  taken  and  appropri- 
ated by  the  railroad  company,  and  the  dam- 
age, if  any.  resulting  to  the  remainder  of  the 
tract  of  land  in  controversy  by  reason  of  the 
condemnation  and  appropriation  of  the  land 
so  taken  by  the  railroad  company.  •  •  • 
In  arriving  at  your  verdict  in  this  case,  you 
should  determine,  first,  wtiat  was  the  fair 
reasonable  market  value  of  the  land  con- 
demned and  appropriated  by  the  defendant  on 
the  premises  In  controversy,  so  far  as  the 
same  is  involved  in  this  suit?  What  do  you 
find  to  have  been  the  fair  reasonable  market 
value  of  the  strip  of  land  containing  8.r>7 
acres  of  land?  You  have  heard  the  testimony 
of  the  several  witnesses  as  to  the  value  of 
such  strip  of  ground,  and  it  is  for  you  to  de- 
termine. In  the  light  of  the  preponderance  of 
the  evidence,  what  such  value  was  at  the 
time  of  the  appropriation,  namely,  October  20, 
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ISK)!.  *  *  *  In  determining  what  amount 
of  damages  you  will  award  and  allow  tbe 
plalutlfla  for  tbe  land  appropriated,  and  any 
damages  awarded  and  allowed  to  tbe  remain- 
der by  reason  of  sueb  appropriation,  you 
will  consider  wltat  was  tbe  fair  marliet  value 
of  the  land  taken  as  to  the  time  of  taking 
tbe  same."  Tbe  correctness  of  these  instruc- 
tions is  challenged,  especially  so  as  applied 
to  the  facts  of  this  case.  It  will  be  seen  that 
the  court  proceeded,  in  the  matter  of  submit- 
ting tbe  question  of  the  plaintiff's  damages, 
upon  tbe  theory  that  the  permanent  tailing  of 
the  right  of  way  for  the  railroad  of  the  strip 
of  land  in  question  practically  amounted  to 
a  complete  and  permanent  deprivation  of  all 
tbe  rights  of  tbe  plaintifC  therein  and  of  tbe 
beneficial  use  thereof.  This  theory  is  ordi- 
narily the  correct  one,  or  so  closely  approach- 
ing it  that  its  adoption  is  not  material  error, 
because,  ordinarily,  tbe  beneficial  use  of  lands 
Is  found  solely  in  the  sm-face  thereof.  Theo- 
retically, of  course,  the  condemnation  cre- 
ates but  a  servitude,  and  leaves  tbe  fee  In 
tlie  owner;  but  generally,  where,  by  virtue 
of  tbe  power  of  eminent  domain,  the  right 
is  acquired  to  occupy  and  use  tbe  surface 
of  land  perpetually  for  a  given  purpose,  tbe 
bare  fee  left  in  the  owner  is  for  all  prac- 
tical purposes  valueless,  and  it  is  not  error 
to  assess  the  damages  as  if  the  fee  were 
taken.  10  Am.  &  Eug.  Cyclo.  of  Law  (2d 
Ed.)  1160.  So,  in  Chicago,  K.  &  W.  Rid.  Co. 
v.  Parsons,  51  Kan.  408,  32  Pac.  1083,  It  is 
held  that  tbe  damages  occasioned  by  tbe 
taldng  may  be  determined  by  ascertaining 
the  cash  market  value  of  the  property  actual- 
ly taken.  Tet  it  cannot  be  denied  t;iat  gen- 
erally, tbe  more  accurate  rule  is  laid  down 
in  Wichita  A  W.  R.  R.  Co.  v.  Kubn,  38  Kan. 
104,  16  Pac.  75,  as  follows:  "The  measure 
of  damage  caused  by  the  ai^ropriation  of  a 
right  of  way  by  a  railroad  is  the  difference 
In  value  before  tbe  ai^ropriatlon  and  imme- 
diately thereafter."  See,  also.  A.,  T.  &  S.  F. 
R.  Co.  V.  Blackshire,  10  Kan.  477 ;  Kan.  Cent. 
Ry.  Co.  V.  Allen,  24  Kan.  33.  This  rule  leaves 
open  to  the  consideration  of  tbe  Jury,  in 
estimating  damages,  not  only  all  of  the  sur- 
rounding circumstances  connected  with  the 
surface  going  to  enhance  damages,  but  all 
of  the  elements  remaining  with  tbe  fee  go- 
ing in  mitigation.  Here,  as  we  have  seen, 
the  value  of  the  land  occupied  depended  up- 
on tbe  minerals  therein  found  below  grade 
line.  By  the  condemnation  the  railroad  com- 
pany obtained  no  right  to  remove  or  ap- 
propriate any  portion  of  this.  They  all  re- 
mained tbe  property  of  tbe  owner  of  the  fee. 
The  company  did  obtain  the  right  not  only  to 
construct  its  road  over  the  land,  making 
such  cuts  and  embankments  as  were  neces- 
sary for  that  purpose,  but  it  also  obtained 
the  right  to  surface  support.  To  this  end 
the  owner  of  the  fee  may  not  remove  any 
of  the  subjacent  strata  necessary  thereto, 
but,  subject  to  this  right  of  surface  sup- 
port, be  may  remove  all  of  such  subjacent 


matter.  Barrlnger  &  Adams,  Law  of  Mines 
and  Mining,  186;  Mills  on  Eminent  Do- 
main, p.  52;  10  Am.  &  Eng.  Cycl.  of  Law 
(2d  Ed.)  1199,  and  cases  there  cited;  Evans 
V.  Haefner,  29  Mo.  141;  Robert  v.  Sadler, 
104  N.  Y.  229,  58  Am.  Rep.  498;  Kelly  v. 
Donaboe,  59  Ky.  482;  Kan.  Cent.  Ry.  Co. 
V.  Allen,  22  Kan.  285,  31  Am.  Rep.  190; 
Barlywine  v.  T.,  S.  &  W.  Ry.  Co.,  43  Kan. 
746,  23  Pac.   940. 

So  in  this  case,  notwithstanding  the  con- 
demnation of  tbe  right  of  way,  the  owners 
of  the  fee  owned  every  bit  of  mineral  there- 
under, and  had  the  right  to  mine  and  remove 
all  that  could  be  removed  and  yet  leave 
adequate  support.  To  the  extent  wbir>h  this 
could  be  done  It  leaves  in  the  fee  owner  a 
valuable  right,  which  reduces  by  so  much 
the  damages  which  ordinarily  follow  tbe 
condemnation  of  lands  where  only  surface 
conditions  exist  Evidence  as  to  the  value 
of  this  right  was  introduced.  It  was  an  ele- 
ment in  the  determination  of  the  plaintiffs' 
damages  by  way  of  mitigation,  which  ought 
to  have  been  submitted  by  proper  instruc- 
tions to,  and  considered  by,  the  Jury.  The 
railroad  company  ought  not  to  be  required 
to  pay  for  all  the  mineral.  If  a  portion  or  all 
of  It  could  be  pr<(4>erly  and  profitably  remov- 
ed. That,  under  the  instructions,  tbe  Jury 
estimated  plaintiffs'  damages  as  though  the 
railroad  company  was  becoming  tbe  absolute 
owner  of  tbe  right  of  way  and  all  beneath  it, 
seems  highly  probable  from  the  fact  that  tbe 
damages  for  tbe  taking  of  3.57  acres  of  land — 
valuable  only  for  mining  purposes — was  as- 
sessed at  $1,600.  There  can  be  but  little  doubt 
that  the  court's  Instruction  that  tbe  Jury  was 
to  allow  as  damages  tlie  fair  market  value  of 
the  land,  taken  with  tbe  popular  impression 
that  by  a  condemnation  the  owner  is  de- 
prived, not  merely  of  the  surface,  but  of 
everything  else  above  and  below,  led  the 
Jury,  In  their  estimate  of  damages,  to  give 
no  thought  whatever  to  the  right  remaining 
in  the  owner  to  remove  the  mineral  below 
tbe  grade  line.  As  applied  to  the  facts  of 
this  case,  we  are  of  the  opinion  that  the  court 
committed  prejudicial  error  in  giving  the  In- 
structions he  did,  and  In  not  properly  In- 
structing as  to  tbe  correct  measure  of  dam- 
ages. 

Tbe  Judgment  will  be  reversed,  and  tbe 
case  remanded  for  a  new  trial.  All  tbe  Jua- 
tices  concurring. 

«9  Kan.  Stg) 
SHINKLE  et  al.  v.  MEEK. 
(Supreme  Court  of  Kansas.     May  7,  1904.) 

TAX  SALE— REDEMPTION  NOTICE— EFFECT  OF  DE- 
FECTS IN — SETTING  ASIDE  TAX  DEED— TENDEB 
OF  AMOUNT  DUE— QUIETINO  TrrLK— PLBADINO 
—COSTS. 

1.  The  stating,  in  a  final  redemption  notice, 
of  a  sum  substantially  greater  than  the  amount 
of  taxes  charged  and  interest  calculated  to  the 
last  day  of  redemption  as  l>eing  due  on  a  par- 


1 1.  Sm  Taxation,  vol.  4&,  Cent.  Dig.  |  U22. 
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eel  of  land,  and  necessary  for  its  redemption 
from  tax  sale,  will  make  voidable  a  tax  deed  is- 
sued by  virtue  of  such  sale  and  notice,  if  at- 
tacked in  time. 

2.  A  tender  of  the  sum  actually  due  is  not  nec- 
essary as  a  prerequisite  to  the  maintenance  of 
an  action  to  set  aside  such  tax  deed. 

3.  A  plaintiff  may  have  his  title  quieted  to 
land  sold  for  taxes  in  an  action  for  that  pur- 
pose, where  his  petition  counts  upon  general 
equitable  considerations,  and  does  not  show  in 
whom  the  possession  is ;  especially  so  when  the 
answer  avers  that  the  land  is  vacant  and  unoc- 
cupied. 

4.  A  plaintiff  in  an  action  to  quiet  title  to 
land  sold  for  taxes  made  a  tender  of  an  amount 
which  he  claimed  was  sufficient  to  pay  the  de- 
fendant's tax  lien.  This  tender  was  not  ac- 
cepted, and  the  trial  proceeded  upon  the  ques- 
tions as  to  the  validity  of  defendant's  tax  deed, 
and  the  amount  he  was  entitled  to  a  lien  for 
if  the  deed  was  found  invalid.  The  court  ad- 
judged the  deed  invalid,  found  the  amount  of 
his  lien  greater  than  the  sum  tendered,  and  ad- 
judged him  to  pay  all  casts  made  after  the  ten- 
der. Held,  this  divi.sion  of  costs  not  to  be  erro- 
neous as  to  the  defendant.  Although  the  divi- 
sion was  an  arbitrary  one,  the  defendant,  by 
continuing  to  litigate  title,  might  have  been 
properly  chargeable  with  all  costs. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Hamilton  Coun- 
ty; Win.  Kastou  Hutchison,  Judge. 

Action  by  Kirk  Meek  against  C.  F.  Shinkle 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Affirmed. 

George  Getty  and  George  J.  Downer,  for 
plaiutiffs  In  error.  W.  H.  Brown  and  U.  T. 
Tapscott,  for  defendant  in  error. 

CUNXINGHAM,  J.  The  meritorious  ques- 
tion here  involved  is  whether  the  Inclusion 
in  the  final  notice  of  redemption  of  a  print- 
er's fee  of  23  cents  and  a  county  treasurer's 
fee  of  5  cents  in  the  amount  necessary  to 
redeem  lands  sold  for  tax  is  sufficient  to 
avoid  a  tax  deed  Issued  in  pursuance  of  such 
sale  if  attacked  before  the  running  of  the 
statutes  of  limitations  in  its  favor.  The  stat- 
ute relating  to  this  final  notice  (section  7671, 
(Jen.  St.  l'.»01)  provides  that  it  shall  contain 
"a  list  of  all  unredeemed  lands  and  town  lots 
describing  each  tract  or  lot  as  the  same  was 
described  on  the  tax  roll,  stating  the  name 
of  the  pei-son  to  whom  assessed,  if  any,  and 
the  amount  of  taxes  charged  and  interest  cal- 
culated to  the  last  day  of  redemption,  due 
on  each  parcel,  together  with  a  notice  that 
inless  such  lands  or  lots  be  redeemed  on  or 
before  the  days  limited  therefor,  specifying 
ihe  same,  they  will  be  conveyed  to  the  pur- 
chasers." The  effect  of  this  notice  is  to 
warn  the  owners  of  lands  sold  for  taxes  that 
they  must  retleem  by  a  time  certain,  and  that 
such  redemption  will  be  at  a  cost  as  therein 
Indicated.  The  items  of  cost  of  advertising 
and  fee  of  the  treasurer  for  making  the  lists 
are  not,  by  this  statute,  to  be  included  in  the 
amount  so  designated.  These  statutory  pro- 
visions, cutting  off  the  original  title,  as  they 
do,  must  be  substantially  compiled  with.  If 
there  may  be  included  in  this  advertisement 
a  substantial  amount  more  than  Is  warrant- 
ed by  the  statute,  then  a  larger  and  very  ex- 


cessive amount  may  be  so  Included,  and  the 
owner  looking  upon  this  final  notice  might 
well  be  led  to  say,  '"I  prefer  to  permit  my 
title  to  be  defeated  by  this  proceeding,  rather 
than  to  pay  the  amount  which  I  am  notified 
by  this  advertisement  Is  required  to  redeem." 
T'pon  this  particular  point  it  Is  said  in  Cas- 
ner  v.  Gahlmau,  0  Kan.  App.  298,  51  Pae.  56: 
"The  notice  required  should  state,  'descrip- 
tion of  the  land  as  described  on  the  tax  roll,' 
the  'name  of  tlie  person  to  whom  assessed,' 
the  'amount  of  taxes  charged,  and  interest 
to  the  last  date  of  redemption.'  The  require- 
ments of  the  statute  in  this  respect  are  man- 
datorj',  and  not  directory  merely,  and  such 
error  Invalidates  the  notice  and  renders  void- 
able the  deed."  We  think  the  action  of  the 
trial  court  in  the  case  at  bar  in  so  holding 
was  correct. 

Plaintiffs  in  error  think  that  the  case  of 
Watkins  v.  Inge,  24  Kan.  (>17,  Is  opposed  to 
this  view.  We  do  not  so  read  it.  Tlmt  was 
a  case  where  the  redemption  notice  failed  to 
state  an  amount  large  enough.  It  not  Includ- 
ing the  tax  for  one  year.  It  did,  however, 
plainly  state  that  the  tax  of  the  given  year 
was  omitted,  and  the  court  held  that  any  per- 
son wishing  to  redeem  could  easily  ascertain 
the  amount  of  the  taxes  for  the  year  omitted, 
undoubtedly  because  they  were  thus  notified. 
The  added  remark  that  "no  redemption  was 
attempted,  or  effort  to  redeem  made,  was  sim- 
ply arguendo,  aa  no  attempt  or  effort  is  re- 
quired as  a  prerequisite  to  the  maintenance 
of  an  action  like  this."  Babbitt  v.  Johnson, 
13  Kan.  252;  CJoe  v.  Farwell,  24  Kan.  50({. 

Complaint  is  made  that  an  amendment  to 
the  petition  was  permitted  to  be  filed  several 
months  after  the  trial  was  had.  It  appears, 
however,  that  the  court  found  that  the 
amendment  in  question  was  permitted  by  the 
court,  actually  handed  to  the  clerk  upon  the 
trial,  and  then  used  as  a  basis  for  the  intro- 
duction of  evidence.  This  being  so,  the  court 
might  well  permit  the  formal  indorsement  of 
the  filing  date  nunc  pro  tunc. 

After  the  introduction  In  evidence  of  the 
redemption  notice,  the  treasurer  was  asked 
to  state  if,  from  his  own  knowledge,  he  could 
say  whether  the  excessive  charges  complain- 
ed of  were  embraced  In  the  amount  specified 
in  tlie  notice  as  being  necessary  to  redeem; 
and  he  was  jiermltted,  over  the  objection  of 
the  plaintiffs  In  error  that  such  oral  testimony 
was  not  the  best  evidence,  to  state  that  they 
were.  We  find  no  material  error  In  this.  It 
was  shown  that  he  had  made  up  these  lists 
for  the  printer,  that  he  had  personal  knowl- 
edge of  the  items  which  went  to  make  up 
the  amount  In  question.  It  did  not  appear 
that  these  items  were  found  in  any  of  the 
books  of  the  treasurer's  office.  To  be  sure, 
by  the  examination  of  those  books  It  could 
have  been  ascertained  that  the  legitimate 
items  there  appearing  were  not  sufficient  to 
make  up  the  amount  found  in  the  advertise- 
ment, and  from  a  calculation  the  Inference 
might  have  been  drawn  that  these  unautbor- 
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ised  items  trere  contaiued  In  tbe  amoout 
shown  by  the  adrertisemeut,  yet  we  hardly 
think  that  such  a  showing  and  such  a  calcu- 
lation would  liave  been  better  evidence  than 
the  statement  of  the  treasurer,  who  had  full 
knowledge  of  the  facts. 

The  averments  of  the  petition  were  many 
and  prolix— unnecessarily  so;  but  they  show 
that  the  plaiutiS  was  the  owner  of  the  laud 
In  dispute  iu  fee;  that  the  defendants  have 
obtained  and  put  on  record  tax  deeds  there- 
to, which  are  alleged  to  be  void.  It  contains 
no  averments  as  to  possession,  but  lias  alle- 
gations warranting  general  equitable  relief, 
and  prays  that  plaintiff's  title  be  quieted. 
The  answer,  however,  sets  out  that  the  land 
Is  vacant  and  unoccupied.  The  reply  gener- 
ally and  specifically  denies.  Under  this  con- 
dition of  the  pleadings  the  plaiutiS  might 
have  his  Utle  quieted.  Gen.  St.  1901,  i  TU82; 
Douglass  V.  Nuzum,  10  Kan.  575. 

At  the  commencement  of  the  trial  the 
plaintiir  brought  Into  court  and  made  tender 
of  money  suttlcient  in  character,  and,  as  he 
claimed,  sutHcient  in  amount,  to  extinguish 
defendants'  tax  lien.  This  was  refused,  and 
the  litigation  as  to  validity  of  tax  deeds  as 
well  as  amount  of  tax  lien  proceeded.  As 
seen  above,  the  court  correctly  adjudged  the 
former  against  the  defendants,  but  found  the 
amount  of  the  tax  lien  to  be  greater  than  the 
amount  tendered.  The  court,  however,  ad- 
Judged  tlie  defendauts  to  pay  all  costs  made 
after  the  tender.  The  plaintiffs  iu  error  (de- 
fendants below)  suggest  this  as  error,  claim- 
ing tliat,  as  the  amount  tendered  was  not 
sutbcieut  to  extinguish  the  tax  lien,  the  entire 
costs  should  have  been  taxed  to  the  plaintiff. 
It  must  not  be  lost  sight  of  that  the  amount 
of  tlie  lieu  was  not  the  only  quention  being 
litigated.  The  question  of  title  dependent 
upon  the  validity  of  tax  deeds  was  in  conten- 
tion until  tlie  end.  It  is  not  at  all  certain 
that  the  defendants  ought  not  to  have  been 
taxed  with  all  the  costs  in  view  of  this. 
Why,  In  dividing  the  costs,  the  court  estab- 
lished as  a  divisional  point  the  time  of  the 
tender,  is  not  apparent.  It  is  certainly  an 
arbitrary  division,  and,  so  far  as  we  can  see, 
has  no  logical  application  to  the  matter,  if 
the  costs  are  to  be  divided  at  ail;  but,  if 
divided,  the  division  tlierelty  tlxed  may  be  as 
equitable  and  fair  as  any  that  could  be  made; 
at  least  we  do  not  think  it  is  such  a  one  as 
the  defendant  can  complain  of. 

We  atlinu  the  judgment.  All  the  Justices 
7oncuiTiug. 

(M  Kan.  314) 

CAMPBELL  V.  KANSAS  TOWX  CO.  et  al. 
(Supreme  Court  of  Kansas.    May  7,  19<)4.) 

VKNDOR  AND  FUBCIIA8ER— BOND  FOB  JEBD— 
EJECTMENT— DEED  FROM  INDIAN— APPROVAL 
OF  SECRETARY  OF  INTERIOR— RETROSPECTIVE 
OPERATION. 

1.  Whpre  the  owner  of  land  executes  a  bond 
to  convey  it  to  another  in  coiiRidernlion  of  the 
payment  of  a  stated  sum,  part  in  cash  and  the 


remainder  to  be  paid  in  12  months,  agreeing  to 
put  the  purchaser  in  pos-session  within  7  days, 
time  of  payment  not  being  made  of  the  essence 
of  the  contract,  and  no  right  of  forfeiture  or 
rescission  being  reserved,  and  the  grantee  goes 
into  possession,  and  later  conveys  by  deed  to 
others,  and  in  course  of  time  the  land  is  platted 
into  city  lots  and  blocks,  and  sold  to  many  dif- 
ferent buyers,  who  erect  valuable  improvements 
upon  it,  the  fact  that  the  purchase  price  lias 
not  been  paid  does  not  entitle  the  original  owner 
to  recover  possession  of  the  property  by  an  ac- 
tion in  ejectment  against  the  occupants  claim- 
ing under  title  derived  through  conveyance  by 
the  pei-son  to  whom  such  bond  for  deed  was 
given. 

2.  AVhere.  under  the  circumstances  stated  in 
the  preceding  paragraph,  the  only  title  of  the 
person  executing  the  bond  for  a  deed  is  derived 
through  a  deed  from  a  Shawnee  Indian,  which 
is  ineffertual  because  not  approved  by  the  Sec- 
retary of  the  Interior,  and  such  deed  is  so  ap- 
proved after  the  subdivision  and  sale  of  the 
property  to  various  owners,  such  approval  op- 
erates retrospectively  and  validates  the  t)ond 
for  a  deed  and  subsequent  conveyances,  placing 
the  grantees  in  the  same  situation  as  against 
an  attack  made  by  the  grantor  in  such  bond 
as  though  the  Indian  deed  bad  been  approved 
when  made. 

(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;   William  G.  Holt,  Judge. 

Action  by  C.  M.  Campbell  against  the  Kan- 
sas Town  Company,  a  coi-poration,  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff 
brings  eiTor.    Attirmed. 

Bird  &  Pope,  for  plaintiff  in  error.  Thomas 
J.  White,  for  defendants  In  error. 

51 A  SOX,  J.  This  litigation  Involves  the  ti- 
tle to  a  tract  of  land,  now  forming  a  part  of 
the  city  of  Argentine,  comprising  slwut  33 
acres,  upon  which  over  200  houses  are  erect- 
ed. It  originated  In  an  action  of  ejectment 
brought  by  C.  M.  Campbell  against  the  occu- 
pants of  the  tract.  Two  persons  naine<l  as 
defendants,  R.  R.  Dunbar  and  Elizabeth 
Beiins,  are  in  effect  plaintiffs,  and  will  tie  so 
treated.  The  other  defendants  (of  whom 
there  are  over  2t)0).  so  far  as  practically  Im- 
portant, are  the  Kansas  Town  Company,  in 
whose  behalf  the  tract  was  platted  as  a  part 
of  Mulvane's  Addition  to  Ai-gentine,  and  lts( 
grantees.  Several  other  defendants,  clalm- 
Inc  under  a  different  title,  have  filed  a  cross- 
petition  In  tills  court,  but  no  brief  has  been 
submitted  in  their  behalf,  and  their  conten- 
tions need  not  be  considered.  A  Jury  was 
impaneled  to  try  the  case,  but  at  the  con- 
clusion of  the  evidence  the  court  directed  a 
veniict  for  the  defendants.  A  Judgment  was 
rendered  accordingly,  which  plaintiffs  now 
seek  to  have  reversed. 

The  tract  In  controversy  was  a  part  of  the 
lands  set  apart  for  the  Shawnee  Trllie  of 
ndinns  by  the  'reaty  of  May  10,  1K>4.  On 
December  28,  i.tCM),  It  was  patented  by  the 
United  States  to  Nancy  Whitefenther,  a 
member  of  the  tribe,  :he  patent  containing 
the  jsual  jirovlslon  forbidding  its  alienation 
jy  'ler  without  ihe  consent  of  the  Secretary 

\  2.  See  Indian*,  rol.  27,  Cent.  Dig.  i  39. 
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of  the  Interior.  On  February  25,  1864,  she 
conveyed  to  Brooking  Jeffries,  but  her  deed 
was  not  approved  by  the  Secretary  of  the  In- 
terior until  January  13,  1898.  On  March  29, 
18C5,  Bi-ooklng  Jeffries  conveyed  to  Ellza- 
l)eth  Sharp,  now  Klizabeth  Benns,  who  is  one 
of  the  plaintiffs.  And  so  far  as  affects  the 
decision  of  the  case  she  may  be  considered 
as  the  sole  plaintiff,  for  the  other  plaintiffs 
are  entitled  to  no  more  favorable  treatment, 
since  they  derive  their  claims  to  the  property 
from  her  through  a  series  of  quitclaim  deeds, 
the  first  of  which  was  executed  In  1896,  after 
the  recording  of  tlie  bond  for  deed  and  other 
Instruments  affecting  the  title,  hereinafter  de- 
scribed. Lomax  V.  Pickering,  173  U.  S.  26, 
19  Sup.  Ct.  416,  43  L.  Ed.  601.  On  December 
4,  1867,  Elizabeth  Benns  executed  a  bond  for 
a  deed  or  contract,  by  which  she  agreed  to 
convey  the  land  to  Adelaide  V.  Shearln  for 
the  consideration  of  $200  In  cash  and  $400  to 
be  paid  in  one  year;  an  agreement  was  in- 
cluded that  she  would  put  the  purchaser  In 
possession  within  seven  days.  Adelaide  V. 
Shearln  and  her  husband  went  Into  posses- 
sion of  the  land.  On  March  12,  1872,  they 
conveyed  to  J.  F.  Kinney,  and  the  record 
shows  a  series  of  deeds  from  Klnne.y  to  the 
town  company,  concerning  which  no  question 
is  raised.  The  plat  dividing  the  land  into 
lots  and  blocks  was  filed  on  January  2,  1882. 
On  January  13,  1898,  the  deed  from  Nancy 
Whitefenther  to  Brooking  Jeffries  was  ap- 
proved by  the  Secretary  of  the  Interior. 

Upon  the  facts  so  far  presented,  the  Issue 
between  the  parties  Is  whether  the  bond  for 
a  deed  is  now  to  be  regarded  as  an  effective 
transfer  of  title  from  Elizabeth  Benns  to  Ade- 
laide V.  Shearln.  Defendants  claim  that  the 
ordinary  effect  of  such  an  instrument  under 
the  circumstances  stated,  where  the  grantor 
has  title,  is  to  vest  the  equitable  ownership 
In  the  grantee,  leaving  to  the  original  owner 
only  the  naked  legal  title  as  security  for  the 
unpaid  purchase  money;  that  although  Eliza- 
beth Benns,  when  she  executed  the  bond  for 
a  deed,  did  not  herself  have  title,  because  the 
deed  from  Nancy  Whitefeather  under  which 
she  claimed  bad  not  been  approved,  yet  as 
soon  as  such  approval  was  made  it  operated 
retrospectively,  and  the  situation  became  the 
same  in  all  respects  as  though  the  deed  had 
been  approved  when  made,  thus  validating 
not  only  the  various  deeds,  but  the  bond  for 
deed  as  well.  On  the  other  hand,  the  plain- 
tiffs claim  that,  even  had  the  Indian  title 
been  approved  at  once,  the  bond  for  a  deed 
'vould  not  have  passed  title  under  the  cir- 
cumstances of  this  case,  and  complaint  is 
made  of  the  refusal  of  the  trial  court  to  allow 
testimony  that  .\delaide  V.  Shearln  did  not 
pay  Elizabeth  3enns  for  the  land.  They  fur- 
ther contend  that  until  the  Indian  title  was 
extinguished  no  equitable  title  could  be  built 
up  by  contract  and  possession,  and  that  the 
subsequent  approval  of  the  Indian  deed  did 
not  inure  to  the  benefit  of  the  defendants. 

Leaving  out  of  consideration  for  the  mo- 


ment the  questions  arising  from  the  disability 
of  Nancy  Whitefeather  to  make  a  deed  with- 
out the  consent  of  the  Secretary  of  the  In- 
terior, and  treating  her  deed  to  Brooking  Jef- 
fries as  valid  at  the  time  of  its  execution,  we 
think  the  bond  for  a  deed,  coupled  with  the 
possession  of  Adelaide  V.  Shearln,  was  suffi- 
cient to  vest  the  equitable  title  In  her,  and  to 
prevent  Elizabeth  Benns  recovering  the  prop- 
erty in  an  ejectment  action,  notwithstanding 
the  nonpayment  of  the  purchase  price.  See 
Courtney  v.  Wood  worth,  9  Kan.  443;  Burke 
V.  Johnson,  37  Kan.  342,  15  Pac.  204,  1  Am. 
St.  Rep.  257;  Jones  v.  HoUlster,  51  Kan.  310, 
32  Pac.  1115;  Usher  v.  Ilollister,  58  Kan.  431, 
49  Pac.  525.  The  first  paragraph  of  the 
Courtney-Woodworth  Case  reads:  "Where  a 
party  sells  land,  executes  to  the  purchaser  a 
title  bond  therefor,  receives  a  part  of  the  pur- 
chase money,  takes  several  promissory  notes 
for  the  deferred  Installments  of  the  purchase 
money,  puts  the  purchaser  In  possession  (time 
not  being  of  the  essence  of  the  contract  by 
the  terms  of  the  bond  itself),  he  cannot,  nor 
can  his  grantee  who  purchases  with  knowl- 
edge of  the  facts,  maintain  ejectment  for  said 
land  merely  because  the  party  claiming  under 
the  title  bond  for  want  of  funds  fails  to  pay 
the  balance  of  the  purchase  money."  In  the 
Usher-HolUster  Case  It  Is  said:  "A  person 
may  not  enter  Into  an  agreement  to  convey 
land,  put  his  vendee  in  possession  under  such 
contract,  receive  a  large  ijortion  of  the  pur- 
chase money  and  give  time  for  the  payment 
of  the  remainder,  attach  no  conditions  of 
punctuality  of  payment  to  the  transaction, 
nor  otherwise  reserve  a  right  of  forfeiture  or 
rescission,  tolerate  the  possession  of  such 
vendee  for  a  score  of  years,  the  while  the 
land  Is  being  improved  and  growing  in  value, 
and  then,  by  taking  the  law  Into  his  own 
hands,  re-enter  possession,  and  resist  eject- 
ment by  his  vendee  upon  the  sole  ground  of 
the  nonpayment  of  the  balance  of  the  pur- 
chase money,  even  though  an  action  for  the 
collection  of  such  purchase  money  has  be- 
come barred  by  the  statute  of  limitations." 

It  is  contended  by  plaintiffs  that  the  pos- 
session of  Adelaide  V.  Shearln  and  subse- 
quent occupants  of  the  land  was  not  held 
under  the  bond  for  deed,  but  under  an  in- 
dependent title.  This  matter  will  be  referred 
to  later.  For  the  present  it  Is  sufficient  to 
say  that  the  bond  for  deed  contained  an  ex- 
press agreement  to  put  her  in  possession 
within  seven  days,  that  she  went  into  pos- 
session, that  all  subsequent  occupants  claim 
under  deeds  executed  by  her,  and  that  Eliza- 
beth Benns  never  sought  to  regain  posses- 
sion until  the  commencement  of  this  action 
In  March,  1808.  These  considerations  we  re- 
gard as  sufficient  to  bring  the  case  within  the 
principle  of  the  authorities  cited. 

It  remains  to  inquire  'aow  far  this  result 
Is  affected  by  the  fact  that  the  Indian  deed 
was  not  approved  until  long  after  the  execu- 
tion of  the  oond  for  a  deed.  It  la  well  set- 
tled ':hat  no  matter  how  long  such  an  ap- 
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proval  may  be  delayed,  when  finally  given  It 
relates  to  tlie  time  of  tlie  execution  of  tbe 
deed,  and  inures  to  the  benefit  of  subsequent 
purchasers  from  the  grantor,  "not  as  a  new 
title  acquired  by  a  warrantor  subsequent  to 
his  deed  inures  to  the  Iieneflt  of  the  grantee, 
but  08  a  deed  imperfect  when  executed  may 
be  made  perfect  as  of  the  date  when  it  was 
delivered."  Pickering  v.  Lomax,  145  U.  S. 
aiO.  12  Sup.  Ct.  8(50,  36  L..  Bd.  716.  See,  also, 
Lykins  v.  McGrath,  184  U.  S.  169,  22  Sup. 
Ct.  450,  4C  L.  Kd.  485.  It  Is  suggested  in 
these  cases  that  the  doctrine  of  relation  will 
not  be  permitted  to  defeat  a  title  acquired  In 
good  faith  through  a  subsequent  deed  exe- 
cuted by  the  Indian  owner,  with  the  consent 
of  the  Secretary  of  the  Interior,  before  the 
approval  of  the  earlier  deed.  But  the  plain- 
tiffs are  in  no  position  to  claim  the  benefit 
of  this  exception.  They  have  no  equities  su- 
peri(n>  to  those  of  the  original  Indian  owner 
or  his  heirs,  or  of  the  immediate  grantor  of 
Elizabeth  Benna,  or  of  any  other  holder  of 
title  through  an  unapproved  deed  who  had 
executed  a  conveyance  before  its  approval. 
For  the  bond  for  a  deed  was  in  effect  a  con- 
veyance, and  however  invalid  when  executed, 
and  however  unlawful  the  possession  taken 
under  tt,  these  defects  were  cured  by  the  sub- 
sequent approval  of  the  original  deed,  Just  as 
the  same  defects  in  the  case  of  other  convey- 
ances were  cured.  These  conclusions  require 
the  affirmance  of  the  Judgment. 

Another  feature  of  defendants'  title,  how- 
ever, is  claimed  by  plalntifTs  to  have  some 
bearing  upoa  the  matters  already  discussed, 
and  to  require  the  determination  of  other 
questions.  After  the  bond  for  a  deed  was 
given,  Nancy  Whitefeather  having  died,  a 
deed  was  executed  (January  28,  1870)  by 
Elisabeth  Longtall  and  George  Washington, 
describing  themselves  as  the  sole  heirs  of 
Nancy  Whitefeather,  to  Thomas  Jeffries. 
This  deed  was  approved  by  the  Secretary  of 
the  Interior  on  June  11,  1870.  On  September 
19.  1870,  Thomas  Jeffries  made  a  warranty 
deed  to  John  H.  Shearin,  the  husband  of  Ade- 
laide V.  Shearin.  In  the  deed  of  the  Sbearlns 
to  Kinney  already  referred  to,  John  H.  Shear- 
In  alone  covenanted  that  he  was  lawfully 
seised  of  the  premises  conveyed.  Plaintiffs 
argue  that  the  deed  from  the  heirs  of  Nancy 
Whitefeather,  because  it  was  approved  by 
the  Secretary  of  the  Interior  earlier  than  that 
made  by  Nancy  Whitefeather,  passed  a  good 
title  to  an  undivided  interest  in  the  land,  but 
failed  to  make  a  complete  title  because  there 
were  other  heirs  of  Nancy  Whitefeather  who 
did  not  Join  in  its  execution.  The  court  re- 
fused to  receive  evidence  to  show  that  there 
were  other  heirs,  and  of  this  plaintiffs  com- 
plain. They  urge  that  the  facts  Just  stated 
i«how  that  defendants  and  their  grantors  did 
not  rely  upon  the  bond  for  a  deed  or  upon  any 
title  derived  through  Adelaide  V.  Shearin, 
bat  did  rely  solely  upon  the  deed  made  by 
tbe  heirs  of  Nancy  Whitefeather,  and  upon 
tbe  title  derived  through  her  husband.    We 


see  nothing  In  the  circumstances  stated  to 
operate  as  a  waiver  or  abandonment  of  the 
title  derived  through  the  bond  for  a  deed,  or 
as  an  estoppel  of  defendants  to  claim  under 
it.  The  two  titles  are  Inconsistent  in  the 
sense  that  they  overlap,  but  the  plaintiffs 
have  no  standing  to  challenge  the  right  of  de- 
fendants to  claim  under  both.  A  good  title 
against  plaintiffs  being  shown  under  the 
bond  for  deed,  apart  from  the  deed  made  by 
the  Indian  heirs,  it  is  unnecessary  to  Inquire 
as  to  the  effect  of  the  latter,  or  whether  It 
was  In  fact  executed  by  all  tbe  heirs  of  Nan- 
cy Whitefeather. 

No  question  is  here  presented  as  to  wheth- 
er, after  the  approval  of  the  deed  of  the  orig- 
inal Indian  owner,  Elizabeth  Benns  could 
have  maintained  an  action  to  charge  the  land 
with  any  part  of  the  purchase  price  remaining 
unpaid,  or  to  procure  the  rescission  of  her 
contract  in  the  event  of  nonpayment. 

The  Judgrment  is  affirmed.  All  the  Justices 
concurring. 


(WKan.  34W 
PORTER  V.  WATSON. 
(Supreme  Court  of  Kansas.    May  7,  1904.) 

EXECUTION    SALES— BlOlrr    TO    BBDBEM— ESTOP- 
PEL—EBBONBOUS  OROEB— COBBECTION. 

1.  The  fact  that  the  owner  of  real  estate  ac- 
quired title  (subject  to  a  prior  judgment  lien) 
by  a  sheriffs  deed  issued  to  him  at  a  time  when 
he  was  only  entitled  to  a  certificate  of  sale 
does  not.  after  the  statutory  period  within  which 
redemption  from  such  sale  might  be  made  has 
passed  without  any  effort  to  redeem,  estop  him 
from  claiming  the  right  to  redeem  from  a  sub- 
sequent sale  made  under  such  prior  judgment. 

2.  Where  a  court,  in  confirming  a  judicial  sale, 
erroneously  orders  a  deed  to  issue  at  once, 
without  providing  for  any  redemption,  such  er- 
ror may  he  corrected  at  the  same  term  of  court 
on  motion  of  any  one  having  a  substantial  in- 
terest in  the  matter  and  on  notice  to  the  pur- 
chaser, notwithstanding  tliat  the  sheriff's  deed 
has  already  been  executed,  delivered,  and  re- 
corded, no  rights  of  third  parties  having  inter- 
vened. 

3.  One  who  purchases  real  estate  at  execution 
sale  subject  to  a  prior  judgment  lien,  and  ob- 
tains a  valid  sheriff's  deed,  may  redeem  as  own- 
er from  a  subsequent  sale  under  such  prior  jndg^ 
ment. 

(Syllabus  by  the  Court.)  <,  '■ 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;   William  G.  Holt,  Judge. 

Action  between  A.  E.  Watson  and  Silas 
Porter.  From  the  Judgment,  Porter  brings 
error.    Affirmed. 

Silas  Porter  and  Nathan  Cree,  for  plaintiff 
In  error.  H.  L.  Alden,  McGrew,  Watson 
&  Watson,  and  Junius  W.  Jenkins,  for  de- 
fendant in  error. 

MASON,  .T.  In  December,  1893,  Silas  Por- 
ter recovered  a  Judgment  confirming  an  at- 
tachment lien  on  certain  real  estate  belong- 
ing to  the  Kansas  City  Safe  Deposit  &  Sav- 
ings Bank.  In  March,  1804,  A.  E.  Watson 
obtained  a  Judgment  giving  him  a   lieu  on 


\  3.  See  Execution,  vol.  21,  Cent.  Dig.  {  8431. 
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the  same  property,  subject  to  the  Porter 
lien.  Watson  caused  the  property  to  be  sold 
on  his  Judgment,  subject  to  the  prior  claim, 
and  on  November  10,  1894,  the  sale  was 
conflrmed  and  a  deed  ordered.  A  sheriff's 
deed  was  issued  to  Watson  on  these  pro- 
ceedings on  November  28,  1894.  On  April 
25,  1002,  an  order  of  sale  was  issued  on 
the  Porter  Judgment,  and  on  June  2,  1902, 
the  property  was  sold  to  the  judgment  plain- 
tiff. On  the  same  day  the  sale  was  confirm- 
ed, the  order  of  confirmation  directing  the 
issuance  of  a  deed,  and  a  deed  was  issued 
to  Porter,  which  was  recorded  on  the  next 
day.  On  June  5,  1902,  Watson  filed  a  mo- 
tion asking  that  the  order  of  confirmation 
be  modided  so  as  to  provide  for  the  present 
issuance  of  a  certificate  of  sale  only,  so  that 
opportunity  might  be  given  for  redemption 
within  the  statutory  period,  before  the  ex- 
ecution of  a  sheriff's  deed.  On  June  7, 
1902,  at  the  same  term  of  court,  the  motion 
■was  granted,  and  the  order  of  confirmation 
changed  accordingly,  allowing  18  months  for 
redemption.  Porter  brings  this  proceeding 
to  review  the  order  granting  such  motion, 
and  contends  that  the  final  order  made  was 
erroneous  for  three  reasons,  namely:  (1) 
That  Watson,  by  having  himself  obtained  an 
order  for  a  deed  to  the  property  without 
opportunity  being  offered  for  redemption, 
was  estopped  to  challenge  Porter's  right 
to  adopt  the  same  procedure;  (2)  that  the 
sheriff's  deed  to  Porter  having  been  execut- 
ed before  the  motion  of  Watson  was  filed, 
and  Watson  not  being  a  party  to  the  litiga- 
tion, his  only  remedy  was  by  a  suit  in  equi- 
ty to  vacate  the  deed  and  to  enforce  his 
right  of  redemption;  (3)  that,  if  Watson  had 
a  right  to  redeem  at  all.  It  was  only  as  a 
Judgment  creditor,  and  not  as  owner,  and 
his  right  should  have  been  limited  to  15 
months. 

We  cannot  agree  with  any  of  these  con- 
tentions. Watson  was  not  estopped  by  the 
proceedings  in  his  own  case  to  object  to  the 
order  in  the  Porter  case.  The  order  in  his 
case,  directing  a  sheriff's  deed  to  issue  at 
once,  making  no  provision  for  the  exercise 
of  any  right  of  redemption,  was,  of  course, 
erroneous,  and  should  have  been,  and  doubt- 
less would  have  been,  corrected  upon  timely 
application  by  any  party  in  Interest.  It  may 
be  said  that  during  the  period  of  18  months 
after  the  sale  he  was  asserting  a  right  to 
which  he  was  not  entitled.  But  after  that 
period  expired  without  any  effort  having 
been  made  to  redeem,  his  attitude  was  the 
same  as  though  the  order  had  been  made 
within  the  statutory  period.  At  least,  it  does 
not  appear  that  Porter  was  injuriously  af- 
fected by  hla  conduct. 

The  order  directing  a  deed  to  be  issued 
to  Porter  was  clearly  erroneous,  and,  the 
attention  of  the  court  having  lieen  directed 
to  it  by  a  motion  filed  by  one  having  a  sub- 
stantial interest  in  the  matter,  the  adverse 
party  having  notice  of  the  motion,  and  no 


rights  of  third  persons  having  Intervened, 
it  was  competent  for  the  court,  before  the 
expiration  of  the  term,  to  correct  the  error 
and  revise  the  order  accordingly.  The  deed 
depended  for  its  validity  wholly  upon  the  or- 
der of  confirmation,  and  a  change  in  that, 
when  properly  made,  necessarily  affected  the 
sufficiency  of  the  deed.  A  different  ques- 
tion would  be  presented  if  rights  were  as- 
serted by  one  claiming  as  an  Innocent  pur- 
chaser prior  to  the  entering  of  the  motion 
to  amend  the  order. 

The  rights  of  the  original  owner  of  the 
property  had  passed  absolutely  to  Watson 
by  his  sheriff's  deed  prior  to  the  sale  to 
Porter,  and  he  was  entitled  to  redeem  as 
owner,  and  not  merely  as  a  Judgment  cred- 
itor. Whether  or  not  be  might  claim  the 
rights  given  to  the  "defendant  owner"  by 
sections  4028  and  4929  of  the  General  Stat- 
utes of  1901,  he  is  within  the  protection  of 
section  4945,  which  extends  the  same  privi- 
leges to  "the  bolder  of  the  legal  title  at  the 
time  of  issuance  of  execution  or  order  of 
sale."' 

The  order  of  the  district  court  is  aflBrmed. 
All  the  Justices  concurring,  except  SMITH, 
J.,  not  sitting,  having  l>een  of  counsel  in  re- 
lated litigation. 


(M  Kan.  314) 
PHILLIPS  V.  PHILLIPS. 

(Supreme  Court  of  Kansas.     May  7,  1904.) 

DIVORCE — DECBEE — BE8      JUDICATA — ENTRY      OF 

DECBEE — OMISSION  OF  DATE  OF  KEN- 

DITION — EFFECT. 

1.  The  omission  of  the  date  of  its  rendition 
from  the  journal  entry  of  a  decree  of  divorce 
does  not  render  such  decree  void  by  reason  of 
the  terms  of  section  5142,  Gen.  St.  1901. 

2.  A  wife  brought  her  action  for  alimony  in 
the  district  court  of  a  county  in  this  state  un- 
der the  provisions  of  oar  statute  authorizini; 
the  maintenance  of  such  an  action  for  any  of 
the  causes  for  which  a  divorce  may  l>e  granted. 
(Subsequently  the  husband  brought  an  action 
against  the  wife  for  a  divorce  in  the  county  of 
bis  residence  in  the  territory  of  Oklahoma.  In 
this  action  the  wife  personally  appeared,  and 
filed  her  cross-petition  asking  for  a  divorce  and 
alimony,  setting  up  as  grounds  therefor  the 
same  causes  whicli  she  charged  in  her  petition 
for  alimony.  The  divorce  action  was  tried  be- 
fore the  action  for  alimony,  and  on  such  trial 
the  coart  found  the  husband  to  be  without 
fault,  and  granted  him  a  divorce  upon  the  al- 
legations of  his  petition.  Ucld,  that  the  wife 
could  not  thereafter  maintain  her  action  for  ali- 
mony, for  the  reason  that  the  truth  of  her 
causes  therefor  had  been  decided  against  her 
by  the  Oklahoma  court,  and  was  res  adjudicata. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Butler  CJounty; 
<}.  L.  Aikman,  Judge. 

Action  by  Jennie  C.  Phillips  against  Isaac 
AV.  Phillips  to  recover  alimony.  Decree  for 
plaintiff,  and  defendant  brings  error.  Re- 
vereed. 

J.  G.  Hutchison,  for  plaintiff  in  error. 
Buck  &  Spencer  and  M.  M.  Suddock.  for  de- 
fendant in  en'or. 
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CUNNINGHAM,  J.  This  was  an  action 
brought  by  the  defendant  In  error  in  Butler 
county,  this  state,  against  her  husband,  the 
plaintiff  in  error,  for  the  sole  purpose  of  re- 
covering alimony.  The  husband  at  the  time 
resided  in  Grant  county,  Okl.  The  wife  did 
not  reside  in  Butler  county.  Subsequent  to 
the  bringing  of  this  action  the  husband 
brought  an  action  in  the  county  of  his  resi- 
dence ajcaluRt  the  wife  for  a  divorce.  In  this 
last  action  the  wife  appeared  and  filed  her 
answer  and  cross-petition,  which  contained 
the  allegations  of  extreme  cruelty  and  gross 
neglect  of  duty  on  the  part  of  the  husband, 
and  prayed  for  a  divorce  and  allowance  of 
alimony.  The  allegations  of  this .  cro8s-i)eti- 
tlon  as  against  the  husband  were  the  same  as 
those  contiilned  in  tiie  wife's  petition  In  the 
action  for  alimony  filed  in  Butler  county. 
The  Oklahoma  case  went  to  trial,  and  the 
court  found  for  the  husliand,  that  the  wife 
had  abandone<l  him,  and  that  he  was  with- 
out fault,  and  granted  a  decree  of  divorce 
upon  the  allegations  of  his  petition,  but  re- 
served the  question  of  property  rights  for  the 
further  and  subsequent  order  of  the  court 
By  supplemental  answer  in  the  Butler  county 
case  the  defendant  set  out  the  wife's  answer 
and  cro.s.s-petition  in  full,  and  a  copy  of  the 
decree  rendered  by  the  Oklahoma  court.  An 
unverified  general  denial  was  filed  In  reply. 
L'pon  the  trial  of  this  action  the  defendant 
objected  to  the  introduction  of  any  testimony 
on  the  part  of  the  plaintiflT  because  she  was 
estopped  by  the  decree  of  the  Oklahoma  court 
from  proving  the  facts  alleged  in  her  petition 
for  alimony.  Evidence  in  support  of  the 
plaintifTs  petition,  iiowever,  was  received, 
whereupon  the  defendant  offereil  In  evidence 
the  answer  of  the  wife  filed  in  the  Oklahoma 
court,  and  the  decree  rendered  by  that  court, 
and  they  were  admitted  in  evidence.  Tlds 
decree  did  not  show  the  date  of  It.s  rendition, 
and  Ijecause  of  the  absence  of  such  date  the 
court  refusetl  to  consider  it,  holding  that  it 
w^as  tliereby  rendered  absolutely  void.  In 
announcing  that  conclusion  the  court  used 
the  following  language:  "Well,  I  do  not  care 
to  hear  anything  further,  so  far  as  this  decree 
is  concerned.  I  an  satisfied  that  it  is  abso- 
lutely void.  The  ne<-essary  thing  under  the 
law  is  tlie  date  on  which  It  is  rendered.  If 
the  statute  means  anything  at  all,  it  means 
that.  Now,  there  Is  notiiing  in  this  decree 
to  show  when  that  nix  months  will  expire. 
Of  course,  you  alleged  In  your  answer  that  It 
was  made  on  a  cerbiln  diite,  but  his  reply  de- 
nies that  absolutely,  so  I  am  satisfied  tht»  the 
decree  is  absolutely  void,  so  there  will  not 
be  any  use  of  wasting  any  further  time  on 
that  proposition,  and  the  court  will  find  that 
the  tlecree  rendered  by  tlie  district  court  of 
Oklahoma  Is  void  and  of  no  effect."  There- 
uiiou,  the  defendant  declining  to  introduce 
any  other  evidence,  the  court,  upon  the  evi- 
dence on  the  part  of  the  plaintiff,  adjudged 
that  she  had  a  right  to  recover  alimony,  and 


entered  Judgment  therefor,  decreeing  the 
same  to  be  a  Hen  upon  the  attached  real  es- 
tate. 

The  questions  arising  upon  this  statement 
of  fact  which  engage  our  attention  are:  (1) 
Did  the  court  err  in  refusing  to  consider  the 
decree  of  divorce  and  in  holding  it  void? 
And  (21  if  he  did,  what  would  have  been  Its 
effect  had  it  been  considered  by  the  court? 

It  cannot  be  that  the  court  intended  to  hold 
as  a  general  proposition  that  the  omission 
from  the  Jom-ual  enti-y  of  a  judgment  of  the 
date  of  its  rendition  renders  it  void.  We 
conclude,  rather,  from  the  reference  in  the 
court's  remarks  to  the  statute,  tiiat  he  was 
referring  to  section  5142,  Gen.  St.  1901.  which 
directs  that  "every  decree  of  divorce  shall  re- 
cite the  day  and  date  when  the  judgment  was 
rendered  in  the  cause,  and  tliat  the  decree 
does  not  become  absolute  and  take  effect 
until  the  expiration  of  six  months  from  said 
time."  The  view  of  the  court  being  that,  in- 
asmuch as  this  statute  required  the  decree  to 
recite  the  date  of  its  rendition,  without  such 
date  It  would  !»  void.  In  the  case  of  Dur- 
land  v.  Durlaud,  74  Pac.  274,  this  court  had 
occasion  to  remark  upon  the  object  and  pur- 
pose of  this  section,  and  there  held,  in  sub- 
stance, that  It  had  but  one  object,  and  that 
was  to  prevent  the  divorced  parties  from  re- 
marrying within  the  inhibited  term;  that  for 
all  other  purposes  the  decree  would  take 
present  effect.  It  would  necessarily  follow 
that,  for  the  purpose  for  which  the  defendant 
below  Introduced  the  decree,  its  efficiency  in 
no  wise  depended  upon  its  date.  It  is  sug- 
gested that  the  court  did  not  err  In  refusing 
to  consider  it  in  evidence  because  its  verity 
was  not  sulfldently  attested  by  certificates  a& 
required  by  the  statute.  However,  the  rec- 
ord shows  that  it  was  received  in  evidence, 
but  the  court  refused  to  consider  it  simply 
and  solely  on  one  ground— this:  that  it  was 
void,  and  not  that  it  was  not  sulficlently  at- 
tested. Had  he  refused  to  permit  its  Intror- 
duction  because  not  properly  authenticateil, 
another  question  might  have  been  presented, 
or  the  defendant  might  have  been  prepared  to 
introduce  a  properly  authenticated  copy,  or 
asked  for  a  continuance  to  iiermit  him  to  do 
so.  It  is  enough  to  say  that  the  court  did 
admit  the  decree  in  evidence,  but  refu.sed  to 
give  it  force  for  the  one  specific  reason  set 
out  above,  so  we  are  called  upon  only  to  in- 
quire as  to  the  validity  of  that  reason.  We 
are  dearly  of  the  opinion  that  the  reason  as- 
signed by  the  court  for  not  considering  the 
decTee  was  eiToneous,  and  that  whatever 
weight  this  decree,  by  its  terms,  was  entitled 
to,  should  have  been  given  It.  We  pass  them 
to  ifonsider  wliat  would  have  been  the  result 
upon  the  action  bad  this  decree  been  so  con- 
sidered. 

The  statute  authorizing  the  prosecution  of 
an  action  by  the  wife  for  the  purpose  of  ob- 
taining alimony  from  the  husband  says  that 
such  action  may  be  brought  "for  any  of  the 
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causes  for  whfch  a  divorce  may  be  granted." 
In  this  case  the  causes  set  up  in  the  wife's 
petition  for  alimony  were  extreme  cruelty  and 
gross  neglect  of  duty  on  the  part  of  the  hus- 
band. These  were  the  identical  causes  con- 
tained In  the  wife's  cross-petition  in  the  Okla- 
homa court  as  grounds  for  the  granting  to  her 
of  a  divorce  and  alimony  there.  As  a  mat- 
ter of  law,  we  must  hold  that  they  were  liti- 
gated and  determined  by  that  court,  it  having 
full  jurisdiction  of  the  subject-matter  and  of 
the  parties.  Upon  such  litigation  that  court 
determined  that  the  husband  was  without 
fault— that  is  to  say,  It  determined  tlwt  the 
allegations  upon  which  the  wife  depended  in 
her  action  for  alimony  were  untrue;  and,  if 
untrue,  she  could  not  prevail  in  this  action  to 
recover  alimony.  The  matter  upon  the  truth 
of  which  her  right  of  recovery  was  based  had 
become  res  adjudicata  against  her,  and  could 
not  be  relltlgated  or  inquired  into  again  by 
the  Butler  county  court.  We  need  not  stop 
to  Inquire  what  might  have  been  the  result 
had  not  the  wife  submitted  herself  to  the 
Jurisdiction  of  the  Oklahoma  court,  or  had 
there  pleaded  the  prior  pendency  of  the  case 
in  Butler  county,  for  she  submitted  herself 
and  her  cau.se  to  the  detennination  of  that 
court.  After  it  had  decided  against  her,  she 
will  not  be  permitted  to  again  open  up  and 
relitlgnte  theine  questions,  even  though  they 
were  pending  in  anotlier  forum  at  the  time 
of  the  first  adjudication.  She  submitted  her- 
self to  the  Oklahoma  court,  and  must  abide 
Its  determination. 

Our  attention,  however,  is  called  to  the  fact 
that  the  Oklahoma  court  did  not  deteniiine 
the  question  of  alimony,  but  held  that  open 
for  fiu'ther  investigation  and  subsequent  con- 
cltision,  and  that,  therefore,  the  question  of 
alimony  was  not  res  adjudicata,  and  the  But- 
ler county  court  might  proceed  with  Its  de- 
termination. The  infirmity  in  this  rea.sontng 
Is  that  alimony  may  not  be  granted  to  a  wife 
Id  an  action  brought  solely  for  that  purpose 
except  upon  adequate  grounds  therefor,  and 
of  course  a  court  may  not  decree  alimony  in 
such  action  unless  it  shall  find  the  grounds 
relied  upon  true;  so  that  here,  the  grounds 
relied  upon  having  been  found  untrue  by  the 
Oklahoma  court,  that  question  is  res  adjudi- 
cata in  the  Butler  county  court,  and  that 
court  could  not  award  alimony,  the  grounds 
therefor  not  being  sustained.  The  question 
here  is  not  what  farther  relief  the  Oklahoma 
court  may  award  the  wife,  but  what  remedy 
she  may  obtain  In  this  action.  Alimony  may 
be  granted  to  a  wife  in  an  action  brought  for 
divorce,  even  though  the  wife  Is  adjudged  in 
fault;  not  so  in  one  brought  for  alimony  only. 

Some  other  grave  questions  are  presented 
fn  argument,  but,  under  our  view  as  above 
expressed,  we  find  no  necessity  for  going  into 
them. 

The  Judgment  of  the  court  below  will  be 
rever.ted,  and  the  cause  remanded  with  direc- 
tions to  proceed  in  accordance  with  this  opin- 
ion.   All  the  Justices  concurring. 


(69  Kan.  321) 

COX  T.  MISSOURI  PAC.  RT.  CO. 
(Supreme  Court  of  Kansas.     May  7,  1904.) 

DEVCBKEB    TO    EVIDENCE— REVIBW    ON    ERBOI^— 
NECESSITY  OF  MOTION   FOR  NEW  TBIA.L. 

_  1.  A  demurrer  to  the  evidence  raises  the  ques- 
tion of  the  le^l  sufficiency  of  the  evidence  to 
sustain  the  issue  of  fact  in  support  of  which  it 
is  offered ;  and  where,  upon  the  trial  of  a  case, 
the  court  sustains  a  demurrer  to  the  evidence,  it 
constitutes  a  decision  by  the  court  occurrinK  on 
the  trial,  and  this  decision  cannot  be  reviewed 
by  the  Supreme  Court  when  no  motion  for  a  new 
trial  has  been  filed. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Allen  County; 
L.  Stillwell,  Judge. 

Action  by  Clarence  Lynn  Coy,  by  Clarence 
E.  Coy,  his  father  and  next  friend,  against 
the  Missouri  Pacific  Railway  Company,  to 
recover  damages  for  personal  injuries.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 
AfBrmed. 

E.  W.  Myler  (Bwlng,  Card  &  Gard.  of 
counsel),  for  plaintiff  in  error.  J.  H.  Rich- 
ards, C.  E.  Benton,  and  Campbell  &  Uosborn, 
for  defendant  in  error. 

ATKINSON,  J.  Clarence  I-ynn  Coy,  a 
minor  12  years  of  age,  by  his  father  and 
next  friend,  filed  his  petition  in  the  district 
court  of  Allen  county  against  the  Missouri 
Pnciflc  Railway  Company  to  recover  dam- 
age for  personal  Injuries.  The  court  sus- 
tained a  demurrer  to  plaintiff's  evidence. 
Plaintiff  brings  error. 

The  facts  as  disclosed  by  the  evidence  are 
substantially  as  follows:  One  of  the  tracks 
of  defendant  on  Benton  street,  In  the  city 
of  Tola,  was  known  as  the  "team  track." 
Upon  this  track,  cars  were  set  out  to  be 
loaded  and  unloaded.  On  February  22,  1902. 
there  was  left  standing  thereon,  between  two 
north  and  south  streets,  a  freight  car  to  be 
unloaded.  Plaintiff,  in  crossing  over  Benton 
street  at  a  point  nearly  midway  between  the 
north  and  south  streets,  for  some  distance 
walked  upon  the  "team  track"  In  approach- 
ing said  standing  car  from  the  east  There 
were  with  him  two  companions.  They 
stopped  and  engaged  in  conversation  close 
to  the  east  end  of  the  standing  car.  While 
plaintiff  was  standing  there  upon  this  track, 
a  string  of  cars  was  by  defendant  pushed 
down  from  the  west  against  the  standing 
car.  The  Impact  caused  the  car  to  move 
eastward  and  against  plaintiff,  throwing  him 
to  the  ground,  from  which  he  sustained  the 
injuries  complained  of.  Persons  frequently 
crossed  diagonally  over  Benton  street  and 
across  the  tracks  of  defendant  between  the 
north  and  south  streets.  The  testimony  of 
plaintiff  disclosed  that  he  had  seen  and  knew 
there  was  a  train  of  defendant  in  the  switch- 
yards; that  by  looking  to  the  west  he  could 
have  seen  the  approaching  cars;  that  while 
standing  at  the  east  end  of  the  car  he  could 
not  look  westward,  and  for  that  reason  did 
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Dot  8ee  tbe  cars  approaching.  A  warning  cry 
was  given  Just  before  the  cars  came  together. 
riaintilTs  companions  escaped  from  danger, 
but  be  failed  to  escape  In  time  to  avoid  the 
approaching  car.  When  plaintiff  rested  bis 
case,  defendant  Interposed  a  demurrer  to  the 
evidence.  The  court  sustained  defendant's 
demurrer,  and  rendered  Judgment  against 
plaintiff  for  costs.  Plaintiff  at  the  time  ex- 
cepted to  the  ruling  of  the  court  in  sustaining 
tlie  demurrer,  and  was  given  60  days  to  mal^e 
and  serve  a  case  for  this  court.  No  motion 
for  a  new  trial  was  filed.  A  case-made  was 
served,  settled,  signed,  and  filed  In  this  court 
We  are  now  asl<ed  to  review  the  ruling  of  the 
trial  court  in  sustaining  the  demurrer  to  tbe 
evidence.  This  we  cannot  do  where  no  mo- 
tion for  new  trial  has  been  filed.  Gruble  ▼. 
Ryus,  23  Kan.  195;  Pratt  v.  Kelley,  24  Kan. 
Ill;  and  Norris  v.  Evans,  39  Kan.  608,  18 
Pac.  818.  A  demurrer  to  the  evidence  raises 
tbe  question  of  the  legal  suflSciency  of  the 
evidence  to  sustain  the  issue  of  fact  In  sup- 
port of  which  it  Is  offered.  Tiie  sustaining 
of  a  demurrer  to  the  evidence  is  a  decision 
by  the  court  occurring  on  the  trial,  within  the 
meaning  of  section  30C  of  the  Civil  Code.  A 
ruling  of  the  trial  court  sustaining  a  demur- 
rer to  tbe  evidence  cannot  be  reviewed  by 
tbi-s  court  when  no  motion  for  a  new  trial  has 
been  filed. 

The  Judgment  of   the  court  below  Is  af- 
firmed.   All  tbe  Justices  concurring. 


(69  KuD.  382) 


STATE  V.  COOVER. 


(Supreme  Court  of  Kansas.    May  7,  in04.) 

CRIMINAL  LAW  —  INDICTMENT  —  AMENDMENT  — 
Bl'RGLART— LARCENY— EVIDENCE— APPEAL. 

1.  An  information  chnrginp;  in  one  count  the 
crime  of  burglary  nnd  grand  Inrceny,  and  con- 
taining in  its  caption  and  body  the  name  of  de- 
f>>ndant,  after  the  jury  had  been  impaneled  and 
sworn  was  amended  by  inserting  plsewhore  in 
the  bo<ly  tliprpof  the  name  of  defendant  where  it 
had  by  a  clerical  error  been  omitted  therefrom. 
Held,  that  such  amendment  went  to  tbe  form 
and  not  to  the  subtitance  of  the  information, 
was  authorized  by  section  72  of  the  Criminal 
Code,  and  defendant  was  not  prejudiced  thereby. 

2.  Where,  upon  tbe  trial,  objection  is  made  to 
tbe  admission  of  testimony  upon  one  ground, 
and  that  ground  is  not  well  talcen,  and  the  ob- 
jection properly  overrnled,  it  is  too  late  to  raise 
for  the  first  time  in  this  court  an  objection  that 
the  testimony  was  inadmissible  upon  some  other 
ground.     Kdmondson  v.  Beals,  27  Kan.  65l>. 

3.  Where,  in  a  charge  of  grand  larceny,  the 
irreater  part  of  the  property  stolen  was  money 
in  coin  of  small  denomination,  nickels  and  dimes, 
money  of  the  kind  and  denomination  stolen,  and 
nliown  to  have  been  in  the  possession  of  defend- 
ant soon  after  the  crime  was  committed,  was  in- 
troduced in  evidence,  though  not  identified  as  the 
Hpecific  money  stolen,  held  not  error,  the  money 
having  Ijeen  offered  in  evidence  with  other  cir- 
cumstantial evidence  tending  to  show  defend- 
ant's Ruilt. 

(Syliabns  by  the  Court.) 

Appeal  from  District  Court,  Geary  County; 
O.  L.  Moore,  Judge. 

Edward  Coover  was  convicted  of  larceny, 
and  appeals.    Afiirmcd. 


Thomas  Dever,  for  appellant.  C.  C.  Cole- 
man, Atty.  Gen.,  and  W.  S.  Roark,  for  tbe 

State. 

ATKINSON,  J.  Edward  Coover,  In  the 
district  court  of  Geary  county,  was  on  in- 
formation charged  with  and  found  guilty  of 
the  crime  of  burglary  and  grand  larceny. 
From  this  conviction  he  appeals. 

The  information  in  one  count,  in  substance, 
charged  defendant  with  breaking  Into  a  build- 
in  tbe  nighttime,  and  stealing  and  carrying 
away  coin,  in  denominations  nickels,  dimes, 
quarters,  and  half  dollars,  of  tbe  value  of 
$32,  and  one  pistol  with  black  handle,  of  the 
value  of  $3.  Complaint  is  first  made  that, 
after  the  Jury  had  been  sworn,  the  coiurt 
permitted  the  county  attorney,  over  the  ob- 
jection of  defendant,  to  amend  the  Informa- 
tion by  Inserting  In  the  body  thereof  the 
name  of  defendant.  In  this  tbe  court  com- 
mitted no  error.  The  information  in  its  cap* 
tion  bore  tbe  name  of  defendant,  and  bit' 
name  was  found  elsewhere  In  the  body  of  the 
information.  Its  omission  was  merely  a  cler- 
ical error,  and  inserting  tbe  name  in  the  in- 
formation by  the  county  attorney  was  an 
amendment  only  as  to  its  form,  and  not  to 
its  substance.  Such  an  amendment  of  an  in- 
formation is  authorized  (Cr.  Code,  f  72),  and 
was  not  prejudicial  to  tbe  rights  of  defendant. 

Soon  after  bis  arrest,  defendant  was  by 
the  sheriff  taken  to  the  office  of  the  county 
attorney,  and  was  by  him  asked  flfi  ques- 
tions, each  of  which,  together  with  defend- 
ant's answer  thereto,  wos  taken  in  sliort- 
hand  by  a  stenographer,  and  subsequently 
transcribed.  Tbe  county  attorney  at  the  time 
stated  to  defendant  that  he  need  answer  the 
questions  only  if  he  wanted  to  do  so.  Upon 
tbe  trial,  on  cross-examination,  the  attention 
of  defendant  was  directed  to  40  of  these 
questions  and  answers,  tbe  questions  sep- 
arately read,  and  defendant  a.sked  If  he  had 
not  made  such  answer  thereto.  Defendant 
denied  making  tbe  answers.  Tbe  stenog- 
rapher who  bad  taken  and  transcribed  tbe 
questions  and  answers  testified  to  their  cor- 
rectness. These  questions  and  answers,  over 
tbe  objection  of  defendant,  were  read  to  tbe 
jury.  That  the  trial  court  permitted  the 
state  to  so  use  these  questions  and  answers 
against  the  defendant  Is  assigned  as  error. 
The  claim  Is  made  in  this  court,  upon  oral 
argument  and  in  tbe  brief  of  defendant,  that 
the  reading  of  these  questions  and  answers 
In  evidence  was  In  violation  of  the  constitu- 
tional rights  of  defendant.  The  question 
thus  presented  is  a  somewhat  serious  one. 
However,  tbe  record  discloses  that  tlie  only 
objection  made  to  the  state  reading  tbe  40 
questions  and  answers  to  the  Jurj-,  when  they 
were  offered  in  evidence,  was  "because  in- 
competent, irrelevant,  and  immaterial,  and 
for  tbe  further  reason  tiiat  there  had  been 
no  foundation  laid  for  offering  these  ques- 
tions." A  different  objection,  and  one  going 
to  the  constitutional  rights  of  defendant,  was 
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raised  when  the  county  attorney  rend  to  the 
Jury  the  statement  above  mentioned  that  he 
made  to  defendant  when  the  questions  and 
answers  were  taken;  but  no  such  objection, 
nor  any  objection  to  raise  the  question  we 
are  asked  to  review,  was  properly  made  to 
the  reading  of  the  questions  and  answers  to 
the  jury.  We  must  review  the  case  upon  the 
objection  of  counsel  and  the  ruling  of  the 
court  upon  the  trial.  Howard  v.  Howard,  52 
Kan.  469,  34  Pac.  1114,  and  Edmondson  v. 
Heals,  27  Kan.  656.  Had  the  same  objection 
to  the  Introduction  of  the  questions  and  an- 
swers been  properly  made  in  the  trial  court 
that  Is  made  here,  we  must  presume  that  a 
proper  ruling  would  have  been  made  thereon. 

Error  Is  assigned  that  the  court  upon  the 
trial  permitted  ?9  In  coin,  mostly  nickels  and 
dimes,  to  be  Introduced  in  evidence.  Of  this 
sum  ^.45  was  taken  from  the  person  of  de- 
fendant at  the  time  of  his  arrest,  and  $6  of 
this  sum,  or,  as  testified,  "principally"  all  of 
it,  was  the  money  by  defendant  spent  in  a 
gambling  resort  on  the  morning  of  the  same 
day  the  crime  was  committed.  None  of  this 
money  was  identified  as  the  specific  money 
stolen.  Nor  was  all  of  the  $6  shown  to  be 
the  exact  money  by  defendant  spent  in  the 
resort.  The  money  recently  stolen  was  In 
small  coin.  There  was  evidence  tending  to 
show  that  the  money  Introduced  In  evidence, 
or  money  of  the  same  kind  and  denomination, 
was  in  the  possession  of  defendant  soon  after 
the  crime  had  been  committed.  If  this  had 
been  the  only  evidence  offered  by  the  state 
as  a  circumstance  tending  to  show  defend- 
ant's guilt,  the  failure  to  have  specifically 
Identified  the  money  Introduced  in  evidence 
might  have  become  a  serious  question. 

The  record  In  this  case  discloses  that  in 
the  early  morning  of  May  23,  1903,  an  en- 
trance was  effected  through  a  rear  window 
of  a  building  In  Junction  City  occupied  as  a 
joint.  The  person  effecting  the  entrance 
stole  from  the  proprietors  of  the  joint  ?32  in 
money,  most  of  which  was  in  small  coin,  and 
also  a  32-caliber  revolver,  with  black  handle, 
of  the  value  of  $3.  About  ?18  or  $19  of  the 
money  taken  was  In  nickels  and  dimes.  The 
property  stolen  was  left  In  the  building  by 
the  proprietors,  on  closing,  about  12  o'clock 
on  the  evening  of  May  22d.  The  manner  in 
which  the  entrance  was  effected  and  the 
mone.v  taken  from  Its  accustomed  place  of 
keeping  Indicated  that  the  entrance  had  been 
effected  and  the  property  taken  by  a  person 
familiar  with  the  store  and  its  surroundings. 
Blood  stains  were  found  at  several  places  In 
the  building.  Defendant,  who  was  a  fre- 
quenter of  the  place,  was  present  at  time 
of  closing  the  joint  the  evening  before.  He 
was  familiar  with  the  surroundings  and  the 
place  where  the  property  stolen  was  kept. 
A  portion  of  the  money  was  kept  locked  in 


a  drawer,  and  the  key  to  this  drawer  was 
kept  in  an  adjoining  drawer.  The  key  bad 
been  taken,  the  money  drawer  unlocked,  the 
money  taken  therefrom,  the  drawer  again 
locked,  and  the  key  returned  to  Its  proper 
place.  About  6:30  o'clock  of  the  morning  the 
property  was  stolen,  defendant  entered  the 
place.  He  passed  into  a  back  room  of  the 
building,  washed  and  dried  his  hands  upon  a 
towel,  and  left  thereon  blood  stains.  His 
conduct  at  the  time,  and  the  blood  stains  up- 
on the  towel,  caused  suspicion.  One  of  the 
proprietors  detained  defendant,  and  he  was 
arrested.  There  was  found  upon  his  person 
at  the  time  $3.45,  in  coin  of  small  denomina- 
tion. It  was  also  found  that  the  thumb  and 
a  finger  of  one  hand  had  vipon  them  slight 
cuts  or  wounds  from  whfch  blood  passed 
slightly.  It  was  learned  that  defendant  had 
spent  the  time  from  about  1  o'clock  to  5 
o'clock  of  the  morning  of  the  burglary  in  a 
gambling  resort;  that  he  had  while  there 
paid  out  about  $S,  mostly  in  nickels  and 
dimes.  Blood  stains  were  observed  upon  the 
cards  and  money  handled  by  defendant.  A 
revolver  answering  the  description,  and  iden- 
tified by  two  persons  as  being,  as  they  be- 
lieved, the  revolver  stolen  from  the  place, 
was  found  at  defendant's  home.  Tracks  in 
the  soft  earth  at  the  window  where  the  en- 
trance to  the  building  was  effected  corre- 
sponded In  measurement  with  and  fitted  to 
the  shoes  worn  by  defendant  the  next  morn- 
ing when  arrested.  The  foregoing  are  some 
of  the  circumstances  in  evidence  before  the 
Jury  tending  to  show  defendant's  guilt.  The 
introduction  in  evidence  of  this  money,  con- 
sisting of  coin  of  small  denomination,  mostly 
nickels  and  dimes,  was  only  an  additional 
circumstance  tending  to  show  defendant's 
guilt.  The  kind  and  denomination  of  the 
money  corresponding  with  the  money  recent- 
ly stolen,  coupled  with  the  unusual  circum- 
stance of  a  person  having  and  carrying  about 
that  amount  in  coin  of  so  small  denomina- 
tion, was  a  circumstance  which,  taken  in 
connection  with  all  the  other  circumstances 
In  evidence  tending  to  show  defendant's  guilt, 
was  competent  to  go  to  the  Jury  under  proper 
instruction. 

On  cross-examination,  with  the  view  of 
affecting  his  credibility  as  a  witness,  defend- 
ant was  by  the  state  interrogated  with  refer- 
ence to  particular  occasions  of  his  arrest, 
charged  with  larceny,  and  the  further  fact 
that  he  had  been  sent  to  the  reform  school. 
This  was  not  error.  The  cross-examination 
was  within  the  rule  laid  down  in  Bassett  v. 
Glass,  60  Kan.  500,  70  Pac.  336. 

Other  errors  are  assigned.  An  examination 
of  the  record  discloses  them  to  be  without 
merit 

The  Judgment  of  the  court  below  is  af- 
firmed.   All  the  Justices  concurring. 
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(S9  Kan.  3S3) 

FAIR  ▼.  CITIZENS'  STATE  BANK  OF  AR- 
LINGTON. 

(Supreme  Court  of  Kansas.     May  7,  1904.) 

BEPLEVIN— ALTEBNATIVE     JUDGMENT  —  BETUBN 
or  PBOPEBXr— DEPRECIATION   IN    VALUE. 

1.  Where,  as  a  complianoe  with  the  alternative 
judgment  in  an  action  of  replevin  providing  for 
a  return  of  the  specific  property  or  the  value 
thereof,  the  property  returned  is  depreciated  in 
value,  an  action  may  be  maintained  to  recover 
the  depreciation  in  the  value  of  the  property  re- 
turned. The  statute  contemplates  that  the  prop- 
erty* be  returned  in  substantially  the  same  con- 
dition and  of  the  same  value  as  when  taken. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Reno  County; 
M.  P.  Simpson,  Judge. 

Action  by  the  Citizens'  State  Bank  of  Ar- 
lington against  D.  J.  Fair.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Prlgg  &  Williams,  for  plaintiff  in  error. 
H.  Whiteside,  for  defendant  in  error. 

ATKINSON,  J.  On  February  20,  1895,  the 
firm  of  D.  J.  Pair  &  C!o.,  a  copartnership 
composed  of  D.  J.  Fair  and  George  M. 
Schurr,  was  dissolved  by  mutual  consent, 
Schurr  retiring  therefrom.  The  firm  had  for 
several  years  engaged  in  the  lumber  and 
grain  business  at  Abbyvllle,  Kan.,  during 
which  time  Schurr  bad  the  active  manage- 
ment of  the  business.  Among  other  trans- 
actions in  the  interest  of  the  firm,  Schurr 
gave  to  the  Citizens'  State  Bank  of  Arlington 
a  note  for  ^647,  sig^ned  by  himself  only,  and 
having  the  appearance  of  being  his  Individ- 
ual liability.  To  secure  the  payment  of  this 
note,  he  placed  with  the  bank  as  collateral 
security  a  ntimber  of  notes  belonging  to  the 
firm.  Indorsing  thereon  the  firm  nnme.  After 
the  dissolution  of  the  firm.  Fair  demanded 
the  notes  held  by  the  bank  as  collateral  se- 
curity. It  was  claimed  by  Fair  that  the  note 
to  tbe  bank  for  $(>47  was  the  Individual 
obligation  of  Schurr,  and  that  Schurr,  with- 
out his  knowledge,  and  without  authority, 
had  turned  over  to  the  bank  the  notes  by  it 
held  as  collateral.  The  bank  refused  to  de- 
liver these  notes  to  Pair,  and  he  commenced 
two  actions  In  replevin  to  secure  their  pos- 
session and  one  action  in  conversion.  These 
three  actions  were  consolidated  and  tried  as 
one.  The  bank  recovered  a  Judgment  against 
Fair  for  the  value  of  the  collateral  notes  or 
their  return.  Fair  filed  supersedeas  bond,  re- 
tained possession  of  the  notes  given  to  the 
bank  as  collateral  security,  and  carried  the 
case  to  the  Court  of  Appeals.  That  court 
afllmied  the  judgment  of  the  trial  court. 
Fair  V.  Bank,  9  Kan.  App.  779,  59  Pae.  43. 
Among  the  collateral  notes  which  ciime  into 
the  possession  of  Fair  by  the  replevin  pro- 
cecfllngs  was  one  for  $127.20  given  by  J.  A. 
Kltzmiller  and  A.  W.  Mnrteney  to  D.  J. 
Fair  &  Co.,  which,  for  convenience,  we  will 


1 1.  See  Replevin,  voL  42,  Cent.  Die.  1  307. 


hereafter  refer  to  as  the  "Kltzmiller  note." 
Soon  after  tbe  filing  of  tbe  mandate  of  the 
Court  of  Appeals  with  tbe  clerk  of  the  dis- 
trict court  tbe  bank  caused  an  execution  to 
Issue  on  its  Judgment  against  Fair.  There- 
upon Fair,  aa  a  compliance  with  the  alter- 
native Judgment  of  tbe  bank  against  him, 
delivered  the  Kltzmiller  note  to  the  clerk  of 
tbe  district  court,  from  whom  the  bank  re- 
ceived it  The  execution  was  returned  un- 
executed. This  note  was  due  December  1, 
1894.  No  payments  had  been  made  thereon. 
Tbe  mandate  was  issued  out  of  tbe  Court 
of  Appeals  December  23,  1899.  This  action 
was  commenced  by  tbe  bank  against  D.  J. 
Fair  on  the  4th  day  of  September,  1901,  In 
the  district  court  of  Reno  county,  to  recover 
tbe  value  of  the  Kltzmiller  note  and  interest. 
There  was  due  plaintiff  on  tbe  original  note' 
a  sum  in  excess  of  tbe  amount  sued  for.  In 
its  petition  the  bank  averred  substantially 
the  facts  above  set  forth,  and  charged  lia- 
bility to  defendant  thereon.  Defendant  de- 
nied liability,  pleaded  the  statute  of  limita- 
tions as  a  bar  to  a  recovery,  and  averred 
that  tbe  original  note  had  been  paid.  The 
trial  court  rendered  Judgment  against  de- 
fendant for  ?1»4..S0,  plaintiff's  damage.  De- 
fendant brings  error. 

There  was  no  error  in  overruling  defend- 
ant's demurrer  to  the  petition,  or  In  refusing 
to  sustain  an  objection  to  tbe  introduction 
of  evidence.  Nor  did  the  court  commit  error 
in  overruling  defendant's  demurrer  to  plain- 
tiff's evidence.  The  Judgment  In  tbe  replevin 
action  against  defendant  Fair  was  an  alter- 
native one.  It  found  the  value  of  the  col- 
lateral notes  and  directed  a  return  of  these 
notes  or  their  value.  The  Judgment  also  pro- 
vided for  the  payment  of  any  sums  collected 
on  the  collateral  notes.  It  is  disclosed  by 
the  record  that  collections  were  made  by 
defendant  on  collateral  notes  and  paid  in  to 
tbe  clerk  of  the  court;  none,  however,  upon 
tbe  Kltzmiller  note.  WHien  defendant  deliv- 
ered the  note  to  the  clerk  of  the  court  with 
the  view  of  thereby  complying  with  tbe  Judg- 
ment entered  against  him  in  the  replevin 
action,  tbe  statute  of  limitations  had  run 
against  it,  and  the  note  was  at  that  time 
barred  against  the  makers  and  the  iudorsers. 
Gen.  St.  1901,  $  444(J.  No  action  could  have 
been  by  pkiintiff  maintained  against  them, 
or  any  of  them,  upon  tbe  note.  The  note 
was  prima  fade  without  value.  It  was  not 
claimed  by  defendant  that  at  the  time  it  was 
delivered  by  him  to  the  clerk  of  tlie  court 
the  note  possessed  value,  nor  was  there  evi- 
dence offered  by  defendant  to  show  any  value 
in  the  note  at  that  time.  Evidence  was  offer- 
ed by  plaintiff  tending  to  show  that  it  was 
witliout  value.  The  trial  court,  by  its  Judg- 
ment, found  It  to  have  been  without  value. 
The  action  having  been  brought  against  de- 
fendant not  upon  the  note,  but  to  recover 
its  value,  defendant  could  not  interpose  as  a 
defei.se  to  plaintiff's  right  to  a  recovery  that 
tbe  note  was  then  barred  against  him  by  the 
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statute  of  Huiltations.  Defendant's  direct 
liability  upon  the  note  was  not  tbe  subject 
of  controversy  in  this  action.  Whether  de- 
fendant was  liable  for  the  deterioration  In 
value  of  the  note  caused  by  his  retention  of 
It  was  the  question  before  the  trial  court, 
and  is  the  question  we  are  here  called  upon 
to  determine.  It  is  an  established  and  well- 
recognized  rule  of  law  that,  where  property 
has  been  taken  on  reiilevln  to  comply  with 
the  alternative  judgment  for  a  return  of  the 
property.  It  must  be  returned  in  substantially 
the  same  condition,  and  without  deterioration 
In  value.  Washington  Ice  Co.  v.  Webster, 
125  U.  S.  426,  8  Sup.  Ct  947,  31  L.  Ed.  799; 
George  v.  Hewlett,  70  Miss.  1,  12  South.  85.5, 
35  Am.  St.  Rep.  626;  McPherson  v.  Acme 
Lumber  Co.,  70  Miss.  049,  12  South.  857: 
Hazlett  V.  Witherspoon  (Miss.)  25  South.  1.50; 
Hinkson  t.  Morrison,  47  Iowa,  167;  Yelton 
V.  SUnkard,  85  Ind.  190;  24  A.  &  E.  Encycl. 
of  L.  (2d  Ed.)  538.  Defendant  could  not,  by 
the  return  of  a  worthless  note,  made  such 
by  deterioration  in  value  caused  by  his  re- 
tention of  it,  claim  a  compliance  with  the 
judgment  rendered  against  him  In  the  re- 
plevin action,  and  thereby  escape  liability. 
Defendant  retained  the  property  at  bis  own 
risk  as  to  deterioration  in  value,  and  not  at 
the  risk  of  plaintiff.  He  did  not  himself 
collect  the  note,  and  by  retaining  It  deprived 
plaintiff  of  doing  so.  The  statute  contem- 
plates that  the  property  be  returned  In  sub- 
stantially tbe  same  condition  and  ot  the  same 
value  as  when  taken. 

The  judgment  of  the  court  below  Is  af- 
firmed.   All  the  Justices  concurring. 


(S9  Kan.  297) 

COFFETVILLE  VITRIFIED  BRICK  ft 
TILE  CO.  V.  PERRY. 

(Supreme  Court  of  Kansas.     May  7,  1904.) 

MASTER  AND  SERVANT— Dl.SCUAKOE  OF  BEBVANT 
— OBOUNDS — MEMBERSHIP  IN  LABOB  080ANI- 
ZATION  —  STATUTE  —  CONSTITUTIONAL  LAW — 
DDE  PBOCKSS  OF  I^W— EQUAL  PBOTECTION  OF 
LAWS. 

1.  A  statute  which  makes  it  unlawful  to  dis- 
charge an  employ^  because  he  belongs  to  a  law- 
ful labor  organization,  and  which  provides  for 
the  recovery  of  damages  for  such  discharge,  is 
void.  The  right  to  terminate  a  contract  is 
within  the  protection  of  the  state  and  federal 
Constitutions,  which  guaranty  to  every  citizen 
the  protection  of  life,  liberty,  and  property. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Montgomery 
County;  Thos.  J.  Flannelly,  Judge. 

Action  by  T.  P.  Perry  against  the  Coffey- 
vlUe  Vitrified  Brick  &  Tile  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Reversed. 

J.  B.  &  W.  E.  Zlegler,  for  plaintiff  In  er- 
ror. Joseph  P.  Ros.ster  and  George  R.  Snell- 
ing,  for  defendant  in  error. 

GREENE,  J.  The  Coffeyvllle  Vitrified 
Brick  &  Tile  Company  was  a  corporation  eu- 


gnged  in  manufacturing  brick.  T.  P.  Perry, 
one  of  its  employSs,  was  discharged  from  Its 
service,  and  he  brought  this  action  to  re- 
cover damages  therefor,  alleging  discharge 
because  be  was  a  member  of  a  labor  associa- 
tion. The  plaintiff  recovered  judgment,  and 
the  defendant  prosecutes  tliis  proceeding  in 
error. 

The  plaintiff  based  his  right  of  action  uiran 
chapter  120,  Laws  1897,  which  reads: 

"That  it  shall  be  unlawful  for  any  person, 
company,  or  corporation,  or  the  agent,  officer, 
manager,  superintendent,  master  mechanic, 
or  foreman  of  any  person,  company,  or  cor- 
poration, to  prevent  employees  from  joining 
and  belongring  to  any  labor  organization,  and 
any  such  person,  company,  or  corporation,  or 
any  agent,  manager,  superintendent,  master 
mechanic  or  other  ofllcer  of  any  person,  com- 
pany, or  corporation  that  coerces  or  attempts 
to  coerce  emplo.vees  by  discharging  or  threat- 
ening to  discharge  said  employees  because  of 
their  connection  with  such  labor  organization, 
shall  be  deemed  guilty  of  misdemeanor  and 
upon  conviction  thereof  shall  be  fined  in  any 
sum  not  loss  than  fifty  dollars  nor  more  tlian 
five  hundred  dollars. 

"That  any  person,  company,  or  corporation 
doing  any  of  tbe  acts  prohibited  by  section 
one  of  this  act,  shall  be  liable  to  tbe  person 
injured,  in  exemplary  or  punitive  damages 
not  to  exceed  two  thousand  dollars,  to  be  re- 
covered by  civil  action,  and  in  addition  there- 
to a  reasonable  attorney  fee  to  be  recovered 
in  said  civil  action  for  damages." 

The  defense  was  that  this  act,  in  so  far  us 
it  undertakes  to  interfere  with  the  right  of  an 
employer  to  discharge  his  employ^,  is  a  vio- 
lation of  that  portion  of  section  1,  art.  14,  of 
tbe  amendment  to  the .  Constitution  of  the 
United  States,  which  reads:  "•  *  *  So 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizeus  of  the  Vulted  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws"— and  that  it 
also  violates  section  1  of  the  Bill  of  Rights, 
which  provides  that  "all  men  are  possessed 
of  equal  and  inalienable  natural  rights,  among 
which  are  life,  liberty,  and  the  pursuit  of 
happiness." 

llie  question  thus  presented  Is  important, 
and  we  regret  that  the  defendant  in  error 
has  not  favored  us  with  briefs  presenting  his 
contention. 

Before  approaching  a  discussion  of  the 
question  let  us  exclude  any  notion  that  the 
act  in  question  is  a  police  regulation.  It  will 
be  observed  that  it  does  not  affect  tbe  public 
welfare,  health,  safety,  or  morals  of  the  com- 
munity, or  prevent  the  commission  of  any 
offense  or  other  manifest  evil.  Where  the 
object  of  the  act  cannot  be  traced  to  tl>e  ac- 
complishment of  some  one  of  these  puriwses, 
it  is  not  a  police  regulation.  Besides,  the 
Legi.<«latr.rc  has  no  power  to  impair  or  limit 
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the  rensonsiblp  nnd  lawful  exercise  of  a  right, 
guarsntied  by  the  Constitution,  under  the 
gtilse  of  n  police  regulation.  It  must  also  be 
remembered  that  the  right  which  the  plaintiff 
claime<l  was  violnte<l  did  not  originate  In 
contract,  but  was  purely  statutory;  therefore, 
whether  he  has  any  remedy  depends  entirely 
upon  the  validity  of  this  statute.  The  right  to 
follow  any  lawfxil  vocation,  and  to  make  con- 
tracts, is  as  completely  within  the  protec- 
tion of  the  Constitution  as  the  right  to  hold 
property  free  from  unwarranted  seizure,  or 
the  liberty  to  go  when  and  where  one  will. 
One  of  the  ways  of  obtaining  property  is  by 
contract.  Tlie  right,  therefore,  to  contract 
cannot  be  Infringed  by  the  Legislature  with- 
out violating  the  letter  and  spirit  of  the  Con- 
stitution. Kvery  citizen  is  protected  In  his 
right  to  work  where  and  for  whom  he  will; 
he  may  not  only  select  his  employer,  but  bis 
sisHociates.  He  Is  at  liberty  to  refuse  to  con- 
tinue to  serve  one  who  has  In  his  employ  a 
person,  or  an  association  of  persons,  objec- 
tionable to  him.  In  this  respect  the  rights  of 
the  employer  and  the  employ^  are  equal.  Any 
act  of  the  Legislature  that  would  undertake 
to  Impose  on  an  employer  the  obligation  of 
keeping  one  in  his  service  whom,  for  any  rea- 
son, he  does  not  desire,  would  be  a  denial  of 
his  constitutional  right  to  make  and  terminate 
contracts  and  to  acquire  and  hold  property. 
Kqually  so  would  be  an  act  the  provisions  of 
which  were  Intended  to  require  one  to  re- 
main In  the  service  of  another  whom  he  did 
not  desire  to  serve. 

In  Doremus  v.  Hennessy,  176  111.  608,  615, 
.■»2  N.  E.  924.  ."V*  N.  E.  524,  43  L.  R.  A.  T&7, 
S02,  68  Am.  St.  Rep.  203,  where  the  employer 
refused  to  abide  by  the  prices  prescribied  by 
a  lanndry  union,  and  the  members  of  the 
union  refused  to  work  for  her,  the  court  sus- 
tained them  In  so  doing,  and  said:  "Every 
man  has  a  right,  under  the  law,  as  between 
himself  and  others,  to  full  freedom  In  dis- 
posing of  his  own  labor  or  capital  according 
to  bis  own  will." 

Also,  In  the  case  of  Arthur  v.  Oaks,  It  O. 
C.  A.  aoe,  216.  217.  63  Fed.  810,  25  L.  R.  A. 
414,  wherein  the  Circuit  Court,  during  the 
labor  troubles  of  1804,  enjoined  certain  em- 
ployte  from  "so  quitting  as  to  cripple  the 
property  or  prevent  or  hinder  the  operation 
of  the  railroad,"  the  Court  of  Appeals,  speak- 
ing by  Harlan,  J.,  held  that  was  erroneous, 
as  Invading  the  natural  rights  of  men.  He 
said:  "•  •  •  It  would  be  an  Invasion  of 
one's  natural  liberty  to  compel  him  to  work 
for  or  remain  In  the  personal  services  of  an- 
other. The  rule,  we  think.  Is  without  ex- 
ception that  equity  will  not  compel  the  actual 
affirmative  performance  by  an  employe  of 
merely  personal  services,  any  more  than  It 
will  compel  an  employer  to  retain  In  his  per- 
sonal services  one  who,  no  matter  for  what 
cause.  Is  not  acceptable  to  him  for  services 
or  that  character." 

Judge  Cooley  on  Torts  (1st  Ed.)  p,  278, 
76  P.— 54 


says:  "It  Is  a  part  of  every  man's  civil  rights 
that  he  be  left  at  liberty  to  refuse  business 
relations  with  any  pei-son  whomsoever, 
whether  the  refusal  rests  uiwn  reason,  or  Is 
the  result  of  whim,  caprice,  prejudice,  or 
malice." 

Mr.  TIedeman  (2d  Cont.  of  Per.  &  Prop,  i 
204)  says:  "Kvery  man  has  a  natural  right 
to  hire  his  services  to  any  one  he  pleases,  or 
to  refrain  from  such  hiring;  and  so.  likewise. 
It  Is  the  right  of  every  one  to  determine 
whose  services  he  will  hii-e.  •  •  •  Gov- 
ernment, thei-efore,  cannot  exert  any  restraint 
upon  the  actions  of  the  parties.    •    •    •" 

The  business  conducted  by  the  defendant 
was  its  proi)erty,  and  in  the  exercise  of  this 
ownership  It  Is  protected  by  the  Constitution. 
It  could  abandon  or  discontinue  Its  operation 
at  pleasure.  It  had  tlie  right,  beyond  the  pos- 
sll)lllty  of  legislative  Interference,  to  make 
any  contract  with  reference  thereto  not  in 
violation  of  law.  In  the  operation  of  Its  prop- 
erty it  may  employ  such  persons  as  are  de- 
sirable, and  discharge  without  reason  those 
who  are  undesirable.  It  is  at  liberty  to  con- 
tract for  the  services  of  persons  in  any  man- 
ner that  is  satisfactory  to  both.  No  legis- 
lative restrictions  can  be  imposed  upon  the 
lawhil  exercise  of  these  rights.  Within  the 
past  two  decades  there  has  been  an  epidemic 
of  this  class  of  legislation.  New  York,  New 
.Jersey,  Pennsylvania,  Ohio,  Indiana,  Illinois, 
Missouri,  Wisconsin,  Colorado,  and  California 
have  similar  statutory  provisions,  and  In  such 
states,  where  the  constitutionality  of  such 
provisions  has  been  before  the  courts.  Oie 
law  has  been  universally  lield  to  be  a  denial 
of  rights  guarantied  by  the  provisions  of  tlie 
national  and  state  Constitutions. 

The  first  case  which  arose  was  the  State 
V,  Julow.  129  Mo.  103.  175.  31  S.  W.  781,  29 
L.  R.  A.  2.")7.  50  Am.  St.  Rep.  443,  and  was 
a  criminal  prosecution  to  convict  the  manager 
of  a  shoe  factory  for  discharging  an  employe 
because  he  refused,  at  the  request  of  such 
manager,  to  withdraw  his  membership  from 
the  Lnsters'  Protective  As8o<'latlon  of  Amer- 
ica, a  lawful  labor  union.  In  the  opinion  on 
page  175,  120  Mo.,  page  783,  31  S.  W.,  29  L. 
R.  A.  257,  i50  Am.  St.  Rep.  443,  the  court 
said:  "Here  the  law  under  review  declares 
that  to  be  a  crime  which  consists  alone  In  the 
exercise  of  a  constitutional  right,  to  wit,  that 
of  terminating  a  contract,  one  of  the  essential 
attributes  of  property,  indeed  property  Itself, 
under  preceding  definitions.  Brought  to  the 
bar  of  a  court  on  such  charge,  the  accused 
would  have  been  prejudiced  In  so  far  as  the 
criminality  of  the  act  charged  is  concerned: 
no  question  could  there  be  made  or  admitted 
as  to  the  quality  of  the  act:  that  woiild  have 
been  settletl  by  the  previous  legislative  dec- 
laration: and  It  would  only  remain  to  find 
the  fact  as  charged,  in  order  to  declare  the 
guilt  as  charged.  But  the  fact  as  charged, 
as  already  seen,  is  not  a  crime,  and  will  not 
be  a  crime,  so  long  as  constitntloual  guaran- 
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tics  and  constitutional  prohibitions  are  re- 
siMJcted  and  enforced.  If  an  owner,  etc., 
obeys  the  law  on  which  this  prosecution  rests, 
he  is  thereb.v  deprived  of  a  right  and  a  lib- 
erty to  contract  or  terminate  a  contract,  as 
nil  others  may;  if  he  disobeys  it,  then  he  is 
punishe<l  for  the  performance  of  an  act  whol- 
ly Innocent,  unless  Indeed  the  doing  of  such 
act  guarantied  by  the  organic  law— the  exer- 
oi»e  of  a  right  of  which  the  Legislature  Is  for- 
bidden to  deprive  him — can,  by  that  body,  be 
conclusively  pronounced  criminal.  We  deny 
the  power  of  the  Legislature  to  do  this,  to 
brand  as  an  offense  that  which  the  Ck>nstitu- 
tlon  designates  and  declares  to  be  a  right, 
and  therefore  an  Innocent  act,  and  conse- 
qiientl.v  we  Iiold  that  the  statute  which  pro- 
fesses to  exert  such  a  power  Is  nothing  more 
nor  less  than  a  'legislative  Judgment'  and  an 
attempt  to  deprive  all  who  are  Included  with- 
in Its  terms  of  a  constitutional  right  without 
due  propes.s  of  law." 

The  next  is  the  case  of  Gillespie  v.  People, 
188  111.  17«,  58  N.  B.  1007,  52  L.  R.  A.  283, 
80  Am.  St.  Kep,  176.  This  was  a  prosecution, 
under  a  statute  similar  to  ours,  for  dischar- 
ging an  emplo,v^  for  Joining  a  labor  union. 
The  court,  In  referring  to  the  Constitution, 
says:  "The  terms  'life,'  'liberty,'  and  'prop- 
erty' are  representative  terms,  and  intended 
to  cover  every  right  to  which  a  member  of  the 
iHidy  politic  is  entitled  under  the  law.  These 
terms  Include  the  right  of  self-defense,  free- 
dom of  speech,  religious  and  political  freedom, 
exemption  from  arbitrary  arrests,  the  right 
freely  to  buy  and  sell  as  others  may.  In- 
deed, they  may  embrace  all  our  liberties,  per- 
sonal, civil,  and  political,  including  the  rights 
to  labor,  to  contract,  to  terminate  contracts, 
and  to  acquire  property.  None  of  these  lib- 
erties and  rights  can  be  taken  away  except 
by  due  process  of  law.  2  Story,  Const.  (5th 
Ed.)  $  lO.'V).  The  rights  of  life  and  of  prop- 
erty include  the  right  to  acquire  property  by 
lal)or  and  by  contract.  Ritchie  v.  People,  155 
111.  OS.  40  X.  E.  454.  29  L.  R.  A.  79  [46  Am. 
St.  Rpp.  Sir>|.  If  an  owner  cannot  be  de- 
prived of  his  property  without  due  process  of 
law,  he  cannot  be  deprive<l  of  any  of  the  es- 
sential attributes  which  belong  to  the  right 
of  property  without  due  process  of  law.  La- 
l)or  is  property.  The  lalwrer  had  the  same 
right  to  sell  his  lalrar,  and  to  contract  with 
reference  tliercto,  as  any  other  property  own- 
er. The  right  of  property  involves,  as  one  of 
its  essential  attributes,  the  right  not  only  to 
contract,  but  also  to  terminate  contracts. 
•  •  •  In  view  of  what  has  been  said,  it 
cannot  be  doubted  that  the  plaintiff  in  eiTor. 
Charles  Olllespie,  had  a  right  to  terminate 
his  contract,  if  he  had  one,  with  Reuben  Gib- 
bons, subject  to  civil  liability  for  any  termina- 
tion which  should  be  unwaiTanted.  One  citi- 
zen cannot  be  compelled  to  give  employment 
to  another  citizen,  nor  can  any  one  be  com- 
l>elle<l  to  be  employed  against  his  will.  The 
act  of   1803,  now   under  consideration,   de- 


prives the  employer  of  the  right  to  terminate 
his  contract  with  his  employe.  The  right  to 
terminate  such  a  contract  Is  guarantied  by 
the  organic  law  of  the  state.  The  Legisla- 
ture Is  forbidden  to  deprive  the  employer  or 
employs  of  the  exercise  of  that  right  The 
Ijegislature  had  no  authority  to  pronounce 
the  performance  of  an  Innocent  act  criminal 
when  the  public  health,  safety,  comfort  or 
welfare  is  not  interfered  with.  The  statute 
in  question  says  that  If  a  man  exercises  his 
constitutional  right  to  terminate  a  contract 
with  his  employ^,  he  shall,  without  a  hear- 
ing, be  punished  as  for  the  commission  of  a 
crime." 

Still  a  later  case  Is  that  of  the  State  ex 
rel.  Zillmer  v.  Kreutzberg,  114  Wis.  530,  545, 
90  N.  W.  1098,  58  L.  R.  A.  748,  91  Am.  St 
Rep.  934.  The  defendant  was  charged  with 
having  unlawfully  discharged  an  employ^  be- 
cause he  was  a  member  of  a  labor  organiza- 
tion. The  court  said:  "Confining  ourselves, 
then,  to  the  act  so  charged,  and  the  statutory 
prohibition  Involved,  la  it  within  the  legis- 
lative power  to  make  criminal  the  refusal  to 
contract  with  another  for  his  labor  for  any 
reason  which  the  employer  deems  cogent? 
We  speak  of  refusal  to  contract  for,  while 
the  act  mentioned  only  discliarge.  It  is  in  no 
wise  limited  to  situations  where  there  Is  any 
contract  or  other  right  to  continuance  of  em- 
ployment and  is  obviously  intended  by  the 
framers  to  apply  generally  to  the  relation  of 
employer  and  employ^,  where,  as  common 
knowledge  assures  us,  there  Is  usually  no 
term  of  employment,  and  each  day  consti- 
tutes a  new  contract  As  each  morning 
comes,  the  employ^  Is  free  to  decide  not  to 
work,  the  employer  to  decide  not  to  receive 
him,  but  for  this  statute.  That  the  act  in 
question  Invades  the  liberty  of  the  employer 
in  an  extreme  degree,  and  In  a  respect  en- 
titled to  be  held  sacred,  except  for  the  most 
cogent  and  urgent  countervailing  considera- 
tions, we  have  pointed  out  Hardly  any  of 
the  personal  civil  rights  is  higher  than  that 
of  free  will  In  forming  and  continuing  the 
relation  of  master  and  servant  If  that  may 
t>e  denied  by  law,  the  result  Is  legalized 
thraldom,  not  liberty  —  certainly  not  to  the 
lal)oring  men  of  the  country.  This  aspect  of 
the  subject  is  too  clear  to  warrant  further 
discussion.  Is  there  any  conceivable  reason 
to  warrant  such  extreme  invasion  of  individ- 
ual lil)erty?  Can  it  be  necessary  to  the  rea- 
sonable liberty  of  others  under  the  law?  Tl«e 
act  here  charged  as  criminal  clearly  does  not 
deprive  any  other  person  of  any  private  or 
civil  right  Its  utmost  effect  Is  to  deny  priv- 
ileges of  contract,  but  no  right  to  enter  into 
contract  with  another  against  his  will." 

For  the  reasons  given,  we  are  of  the  opin- 
ion tliat  the  statute  in  question  is  unconsti- 
tutional. The  cause  is  therefore  reversed, 
with  directions  to  set  aside  the  Judgment  ren- 
dered and  enter  Judgment  for  the  defendant 
All  the  Justices  concurriug. 
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BOARD  OF  COM'RS  OF  ATCHISON  COUN- 
TY V.  LIPS  et  al. 

(Supreme  Court  of  Kansas.    May  7,  1904.) 

TAX  UEK— FOBECLOSUBE— PUBCHA8EB  PENDEN- 
TE LITE. 

1.  One  who  withholds  his  title  to  real  estate 
from  record  until  proceedings  instituted  by  the 
county  to  foreclose  a  lieu  for  taxes,  under  chap- 
ter 382,  p.  705,  Laws  1901,  result  in  a  decree 
and  sale  of  the  land,  is  subject  to  the  rules  gov- 
erning a  purchaser  pendente  lite. 

(SyllabDS  by  the  Court.) 

Error,  from  District  Court,  Atchison  Coun- 
ty; B.  F.  Hudson,  Judge. 

Proceedings  by  the  board  of  county  com- 
missioners of  Atchison  county  to  sell  certain 
real  estate  for  nonpayment  of  taxes.  A  mo- 
tion by  Oscar  Lips  to  set  aside  the  sale  was 
sustained,  and  the  board  of  county  commis- 
sioners brings  error.    Reversed. 

W.  P.  Waggener  (Waggener,  Doster  &  Orr, 
of  counsel),  for  plaintiff  in  error.  Henry  Kl- 
liston,  for  defendants  In  error. 

GREENE,  J.  This  litigation  had  Its  origin 
In  a  proceeding  commenced  by  the  county  at- 
torney of  Atchison  county,  under  the  direc- 
tion of  the  board  of  county  commissioners,  to 
sell  certain  real  estate  which  had  previously 
been  brought  by  the  county  for  the  nonpay- 
ment of  taxes,  and  had  remained  unredeemed 
for  314  years.  The  proceedings  were  had  un- 
der chapter  392,  p.  705,  Laws  1901.  When 
the  action  was  commenced,  the  lots  in  ques- 
tion stood  on  the  records  In  the  name  of  the 
Northern  Kansas  Investment  Company,  and 
It  was  made  a  party  defendant.  After  the 
decree  had  been  entered  foreclosing  the  lien 
and  the  sale  had  been  consummated,  and 
while  the  proceedings  stood  on  a  motion  to 
confirm  the  sale,  Oscar  Lips,  who  had  not 
been  made  a  party  defendant,  filed  a  motion 
asking  that  the  sale  be  set  aside  on  the  sole 
ground  that  he  was  the  owner  of  the  lots  and 
bad  not  been  made  a  party  to  the  action. 
The  court  sustained  this  motion,  from  which 
order  the  county  prosecutes  error. 

It  appeared  on  the  hearing  of  the  motion 
that,  by  a  sale  nnder  execution  against  the 
Northern  Kansas  Investment  Company,  Os- 
car Lips  became  the  purchaser  of  the  lots, 
and  on  February  1,  1898,  received  a  sheriff's 
deed  therefor,  which  was  not  recorded  until 
September  18,  1902.  Lips  took  his  deed  sub- 
ject to  such  tax  liens  as  were  then  ui)on  the 
property,  and  is  entitled  to  no  equitable  re- 
lief against  those  and  subsequently  accruing 
taxes.  The  county  foreclosed  Its  lien  for  the 
unpaid  taxes  of  1893  to  liWl,  inclusive.  The 
steps  taken  by  the  commissioners  and  the 
county  attorney  In  instituting  the  proceed- 
ings were  regular,  and  fully  authorized  by 
statute. 

Ttie  important  question  is,  what  was  the 
legal  effect  of  the  decree,  and  sale  made 
thereunder,  on  the  rights  of  Lips,  in  the  ab- 


sence of  Jurisdiction  of  him?  Unpaid  taxes 
on  real  estate  are  a  standing  lien,  and  are  a 
matter  of  public  record,  of  which  every  per- 
son dealing  with  the  real  estate  has  notice; 
they  also  have  knowledge  that  sooner  or 
later,  unless  redeemed,  the  legal  title  will  be 
divested  and  merged  into  the  holder  of  the 
tax  lien  either  by  a  tax  deed,  or  Into  some 
other  person  by  proceedings  as  In  the  present 
case.  If,  therefore,  the  bolder  of  the  legal 
title  of  lands  upon  which  the  taxes  are  de- 
linquent wishes  to  insure  notice  of  such  pro- 
ceedings, he  must  do  those  things  which  the 
law  requires  of  him;  that  Is,  make  public 
profert  of  his  title  by  placing  the  evidence  of 
It  on  record.  Section  1  of  the  act  under 
which  this  proceeding  was  bad  only  requires 
the  county  to  make  the  owners  or  supposed 
owners  defendants.  Full  protection  was  pro- 
vided for  Lips  against  a  foreclosure  proceed- 
ing in  his  absence,  had  he  availed  himself  of 
the  provisions  of  the  law.  The  penalty  for 
not  so  doing  is  provided  In  section  1223,  Gen. 
St.  1901:  "Xo  such  instrument  in  writing 
shall  be  valid,  except  between  the  parties 
thereto,  and  such  as  have  actual  notice  there- 
of, until  the  same  shall  be  deposited  with  the 
register  of  deeds  for  record."  Lips  chose  to 
take  his  chances,  and  withheld  his  deed  from 
record  until  after  the  foreclosure  proceeding 
by  the  county  bad  proceeded  to  final  decree 
and  a  sale  of  the  land.  The  county,  there- 
fore. In  foreclosing  its  tax  lien,  rightfully  pro- 
ceeded upon  the  assumption  that  no  one  had 
any  interest  In  the  real  estate  except  those 
whose  title  was  upon  record.  As  between  the 
county  and  Lips,  his  deed  took  effect  only 
from  the  time  he  placed  it  on  record;  it  had 
no  greater  force  than  If  he  had  purchased  on 
the  day  It  was  recoi'ded.  Therefore  he  was 
a  purchaser  pending  the  action,  with  notice 
of  all  the  rights  which  the  county  claimed  in 
Its  foreclosure  proceeding.  This  case  falls 
exactly  within  the  principles  announced  in 
the  case  of  Smith  v.  Worster,  59  Kan.  640,  54 
Pac.  676,  68  Am.  St.  Rep.  385. 

The  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  set  aside  the  order  and  overrule  the 
motion.    All  the  Justices  concurring. 


MANSER  V.  COLLINS. 
(Supreme  Court  of  Kansas.     May  7,  1904.) 

PHYSICIAXS  —  MALPRACTICE  —  DAMAGES— MEN- 
TAL SUFKERINO. 

1.  A  physician  is  answerable  in  daniBKes  for 
a  failure  to  discover  a  serious  dislocation  of  a 
patient's  shoulder  and  fracture  of  an  arm,  when 
there  was  a  reasonable  oiiportunity  for  examina- 
tion, and  the  dislocation  and  fracture  could  have 
been  ascertained  by  the  exercise  of  ordinary 
care. 

2.  Mental  suffering  naturally  attending  and 
incident  to  physical  pain,  prolonged  by  the  fail- 
ure of  a  pnysidan  to  discover  the  seat  of  a 
bodily  injury,  is  a  proper  element  of  damage 
in  cases  mentioned  in  paragraph  1. 

(Syllabus  by  the  Court.) 
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Error  from  District  Court,  Cowley  County; 
James  Lawrence,  Judge. 

Action  by  Mary  K.  Collins  against  W.  H. 
Manser  to  recover  damages  for  malpractice. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

This  was  an  action  against  a  pbysician  for 
malpractice.  Plaintiff  below,  Mary  E.  Col- 
lins, was  tlirown  against  the  side  of  a  barn 
by  a  vicious  horse  which  she  was  trying  to 
hold,  and  sustained  a  fracture  of  the  left 
elt)ow  and  a  downward  dislocation  of  the 
right  shoulder.  Plaintiff  was  00  years  old  at 
the  time.  On  the  day  of  the  accident  she 
called  in  Dr.  Manser,  plaintiff  in  error,  who, 
according  to  the  testimony  of  plaintiff  and 
another  woman  who  was  present,  made  a 
very  imiifferent  examination  of  the  affected 
arms.  He  told  the  patient  that  they  were 
simply  bruised,  and  left  her  some  liniment 
and  morphine  tablets,  after  injecting  the  left 
arm  hypodermlcally  with  morphine.  This 
was  on  May  18.  DKX).  The  plaintiff  told  the 
do<>tor  that  her  arms  felt  as  though  they 
were  paralyzed.  She  testified  that  she  was 
in  a  "rape  of  misery";  that  her  arms  were 
disoolorpd,  but  not  swollen;  that  the  doctor 
pushed  up  ber  sleeve  far  enough  to  put  an 
injection  in  the  arm.  Plaintiff  was  in  great 
pain  for  three  days  afterwards,  and  again 
called  in  the  doctor  on  May  22d  and  told  him 
of  lier  suffering.  On  this  visit  he  did  not 
examine  the  brui»e<i  limbs.  He  stayed  about 
15  minutes,  and  left  some  morphine  tablets 
like  the  first.  At  the  second  visit  her  right 
arm  was  much  swollen.  After  this  he  was 
again  sent  for,  but  was  absent  from  town. 
On  the  26tb  of  the  month  another  physician, 
Dr.  Musgrave,  was  called,  and  found  the 
patient  vomiting  and  in  much  pain.  He  ap- 
plied hot  cloths  to  the  affected  parts,  and  used 
liniment  to  reduce  the  swelling.  On  June 
9th  Dr.  Mupgrave  again  called,  and  advised 
plaintiff  to  go  to  Winfleld  and  have  her  arm 
treated  by  a  competent  surgeon.  This  was 
not  done,  however.  At  the  time  of  the  trial, 
in  November,  1902,  plaintiff  suffered  pain  in 
her  arms,  not  constantly,  but  at  intervals, 
and  was  unable  to  raise  them  to  her  head. 
The  negligence  charged  in  the  petition  against 
defendant  below  was  that  he  had  failed  and 
neglected  to  ascertain  the  dislocation  of  the 
right  arm  and  shoulder  and  the  left  ell)ow, 
when  the  same  were  easily  discoverable  by 
the  exercise  of  ordinary  care  and  attention, 
and  that  he  whollj*  failed  to  treat  said  in- 
juries, and  that  the  dislocations  were  not  dis- 
covered until  another  physician  was  called. 
The  answer  was  a  general  denial,  with  an 
allegation  of  contributory  negligence  on  plain- 
tiff's part.  In  answer  to  particular  questions 
of  fact,  the  jury  found  that  defendant  be- 
low did  not  exercise  the  care  and  attention 
ordinarily  used  by  physicians  In  that  locality 
to  discover  the  nature  of  plaintiff's  Injuries 
and  to  treat  her  therefor;  that  he  did  not 
make  a  thorough  examination;  that  bis  at- 
tention was  called  to  the  Injury  to  the  right 


shoulder;  that  he  was  not  dlsciiarged  from 
the  case  before  he  bad  bad  a  reasonable 
opportunity  to  discover  the  nature  of  pialo- 
tiCTs  injuries;  that  plaintifTs  injuries  con- 
sisted of  a  fracture  of  the  ellww,  fracture 
of  the  shoulder  blade,  and  dislocation  of  the 
shoulder;  that  the  nature  and  extent  of  plain- 
tifTs injuries  could  have  been  determined  and 
discovered  by  a  physician  of  ordinary  skill 
and  ability  at  the  time  Dr.  Manser  was  first 
called,  and  at  any  time  thereafter  up  to 
Jtme  9,  1900;  that  if  the  nature  and  extent 
of  the  injuries  had  been  discovered  by  de- 
fendant they  could  have  been  cured,  or  rem- 
edied so  that  her  condition  would  have  been 
improved,  and  she  would  have  I>eea  relieved 
from  bodily  pain.  The  following  answers 
were  also  returned  by  the  Jury:  "(19)  In 
what  sum,  If  any,  was  the  plaintiff  damaged 
by  reason  of  bodily  pain  suffered  from  the 
failure  of  the  defendant  to  discover  the  na- 
ture of  the  injury  to  the  left  elbow?  A.  f  100. 
(20)  In  what  sum,  if  any,  did  the  plaintiff 
suffer  damage  by  reason  of  l>odlly  pain  suf- 
fered from  the  failure  of  the  defendant  to 
discover  the  nature  of  the  injury  to  tlie  right 
shoulder?  A.  $100.  (21)  What  sum  would 
compensate  the  plaintiff  for  the  mental  an- 
guish, if  any,  suffered  by  her  by  reason  of 
the  failure  of  the  defendant  to  discover  the 
nature  of  the  Injury  to  her  left  elbow?  A. 
$200.  (22)  What  sum  would  compensate  the 
plaintiff  for  the  mental  anguish,  if  any,  suf- 
fered by  her  by  reason  of  the  failure  of  the 
defendant  to  discover  the  injury  to  her  right 
shoulder?  A.  $2.'>0."  A  general  verdict  was 
returned  in  favor  of  plaintiff  I)elow  for  $650, 
and  Judgment  was  entered  for  that  amount 
by  the  court.  Plaintiff  in  error  complains  of 
error  conunltted  by  the  court  below. 

Jackson  &  Noble,  for  plaintiff  in  error.  S. 
A.  Smith  and  J.  B.  Torrance,  for  defendant 
in  error. 

SMITH,  J.  (after  stating  the  facts).  Near- 
ly ail  of  the  brief  of  counsel  for  plaintiff  in 
error  is  devoted  to  the  contention  that  the 
verdict  of  the  jury  was  contrary  to  the  evi- 
dence and  should  have  been  set  aside  by  the 
trial  court.  We  have  read  the  testimony  on 
lx»th  sides  of  the  controversy,  and  while  It 
does  not  strongly  preponderate  in  favor  of 
plaintiff  below,  yet  we  are  not  prepared  to 
say  that  there  was  no  evidence  to  Justify 
the  result.  Dr.  Tandy,  a  disinterested  wit- 
ness, testified  that  in  like  cases  the  practice 
among  members  of  his  profession  when  first 
called  is  to  take  bold  of  the  afflicted  part  to 
ascertain  the  cause  of  the  Injury,  and  that 
excruciating  pain  suffered  by  the  patient 
should  impel  a  physician  to  seek  knowledge 
of  a  dislocation;  that  great  pain  and  a  feel- 
ing of  paralysis  in  the  limbs  would  impose 
the  duty  of  making  some  examination  to  de- 
termine the  seat  of  the  trouble.  He  further 
testified  that  it  was  difflcult  to  locate  a  dis- 
location or  fracture;  that  In  auch  cases  a 
surgeon  ought  to  make  a  careful  examina* 
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tion,  if  th«  parts  are  in  a  condition  ao  it  can 
be  done;  tliat  ttie  pain  would  be  alleviated 
by  reducing  the  diBlocatlou  at  tbe  time;  that 
there  would  l>e  much  unnecessary  suffering 
if  proper  relief  was  not  administered  for  10  or 
11  days.  Dr.  Forney,  another  doctor,  testified 
tliat  in  his  judgment  a  dislocation  of  the 
right  shoulder  ought  not  to  be  overlooked 
by  a  skilled  physician  If  a  close  examination 
was  made.  There  was  teBtlmony  showing 
that  when  Dr.  Manser  was  called  there  was 
no  swelling  in  the  arms. 

On  cross-examination  of  Dr.  Emerson,  an 
expert  who  testified  for  the  defendant  below, 
responses  were  extracted  from  him  from 
which  the  Jury  might  infer  that  the  treat- 
ment of  Mrs.  Collins  by  Dr.  Manser  evi- 
denced a  negligent  failure  to  discover  the 
true  cause  of  her  suffering.  The  matter 
rested  largely  on  the  opinion  of  physicians 
having  experience  in  the  treatment  of  such 
cases.  It  is  true,  as  contended  by  plaintiff 
iu  error,  that  a  physician  is  required  to  pos- 
sess a  reasonable  degree  of  learning  and  skill 
only,  and  the  exercise  of  ordinary  care  and 
diligence  will  exempt  him  from  liability,  and 
that  he 'is  not  responsible  for  errors  of  judg- 
ment in  matters  of  reasonable  doubt.  Eras- 
tus  Tefft  V.  Hardin  H.  Wilcox,  C  Kan.  40. 
The  court  so  instructed  the  jury,  and  the 
sole  question  involved  was  whether  the  con- 
duct of  defendant  below  in  his  treatment  of 
the  patient  showed  a  breach  of  professional 
duty  within  the  rule  stated.  It  was  the 
claim  of  defendant  that  Mrs.  Collins  did  not 
apprise  him  of  any  injury  to  her  right  arm 
and  shoulder,  and  that  after  examination  lie 
discovered  nothing  liut  a  bruise  on  the  left 
arm.  which  causetl  some  discoloration;  that 
he  injected  morphine  into  that,  but  did  not 
treat  the  other  arm  at  all.  It  will  be  seen 
from  this  that  there  was  direct  conflict  be- 
tween the  testimony  of  plaintiff  and  defend- 
ant. Defendant  below  was  a  physician  of  IS 
years'  practice,  which  fact  it  Is  presumable 
that  plaintiff  knew  when  she  called  him. 
It  was  his  duty  to  use  reasonable  care  to  as- 
certain the  seat  of  his  patient's  trouble.  It 
M-as  to  be  expected  that  he  would  treat  the 
disorder  itself,  and  not  the  symptoms  of  it 
For  neglect  to  exercise  reasonable  skill  in 
ascertaining  the  source  of  her  distress,  de- 
fendant below  was  held  liable.  There  can 
t>e  no  doubt  that  physicians  and  surgeons 
in  such  cases  must  respond  in  damages  if 
their  carelessness  results  in  injury  to  the 
iratient.  In  Bnrk  v.  Foster  (Ky.)  60  S.  W. 
KXMi.  .tO  L.  R.  a.  277,  a  physician  was  held 
liable  for  a  failure  to  discover  a  dislocation 
of  the  arm  at  the  slioiilder  joint.  He  was 
called  in  to  attend  the  injured  person  within 
an  hour  after  an  accident.  As  a  consequence 
of  his  neglect,  the  muscles  of  the  patient's 
arm  atrophied,  tlie  shoulder  joint  became 
stiffened,  and  the  arm  practically  useless. 
The  court  said:  "In  this  case  the  patient 
was  entitled  to  an  ordinarily  careful  and 
thorough  examination  of  his  injuries,  such 


as  the  circumBtances  attending  their  Inflic- 
tion, the  condition  of  the  patient,  and  the 
surgeon's  opportunities  for  examination  sug- 
gested and  allowed.  If  the  dislocation  was 
discoverable  by  such  examination,  and  if  the 
physician  felt  that  because  of  lack  of  ap- 
pliances or  lack  of  experience  he  was  unable 
to  treat  any  peculiar  feature  of  the  injury, 
it  was  at  least  tbe  right  of  the  injured  man 
to  be  apprised  of  his  condition,  that  he  might 
call  in  more  skilled  attention  if  he  desired." 
See,  also.  Carpenter  v.  Blake,  75  N.  Y.  12; 
I^ngford  V.  Jones,  18  Or.  307,  22  Pac.  1064; 
Lewis  V.  Dwinell,  84  Me.  497,  24  Atl.  945. 

The  question  of  contributory  negligence, 
charged  to  the  plaintiff  below,  was  submitted 
to  the  jury  under  proper  instructions. 

It  is  contended  that,  if  the  neglect  of  Dr. 
Manser  be  conceded,  his  patient  suffered 
mental  distress  only,  for  which  no  recovery 
can  be  had.  Dr.  Tandy  testified  that,  if  tl»e 
joint  or  dislocation  had  been  reduced  in  time, 
the  Intense  pain  which  plaintiff  suffered 
would  have  been  lessened:  that  unnecessary 
pain  would  result  from  a  delay  of  10  or  11 
days.  It  may  be  said  that  the  failure  of  the 
doctor  to  alleviate  the  patient's  suffering  was 
the  cause  of  It,  at  least  to  the  excess  above  a 
minimum,  to  which  it  might  have  been  re- 
duced after  pi-ompt  discovery  of  the  cause 
and  by  proper  treatment.  To  that  extent  he 
caused  her  physical  harm  by  a  negligent 
omission  to  exercise  reasonable  skill.  Where 
mental  suffering  is  an  element  of  physical 
pain,  or  a  consequence  of  it,  damages  for 
such  mental  snffering  may  he  recovered. 
Mental  suffering,  however,  resulting  from  the 
injury,  which  arises  in  the  mind,  but  is  not 
a  part  of  the  pain  naturally  attendant  on 
and  connected  with  the  Injury,  cannot  be  re- 
garde<l  as  an  element  of  damage.  City  of 
Salina  v.  Trosper.  27  Kan.  !>44;  Sutherland 
on  Damages  CiA  Ed.)  §  95:  Chicago  City  Ry. 
Co.  V.  I'aylor.  170  III.  49,  4S  N.  E.  831.  See. 
T^athrope  v.  Flood  (Cal.)  (B  Pac.  1007.  The 
present  case  does  not  fall  wltliin  the  rule 
of  Railroad  Co.  v.  Dalton,  W)  Kan.  «61,  70 
Pnc.  04.1. 

The  Judgment  of  the  court  below  will  be 
affirmed.    All  the  .Justices  concurring. 


(M  Kan.  »4) 

LAKE  KOEX  NAVIGATION,  RESERVOIR 

&  IRRIGATION  CO.  v.  McLAIN 

LAND  &  INVESTMENT  CO. 

(Supreme  Court  of  Kansas.    May  7,  1904.) 

CONDEMNATION      PB0CEEDIS08— APPEAL      FBOK 
ASSR3SMENT  OF  DAMAGES— BOND- 
DAMAGES — INTEREST. 

1.  On  an  appeal  from  thp  condemnation  of 
land  for  the  storage  of  water,  made  under  sec- 
tion 1,  c.  l.'jl,  p.  316,  Laws  18!»9,  the  real  es- 
tate affected  should  be  described  in  the  appeal 
bond,  but  a  defective  description  may  be  ren- 
dered certain  by  an  express  reference  in  the 
l>ond  to  the  report  of  the  condemnation  oommis- 
sioners. 

2.  The  record  examined,  and  found  to  discloiw 
that  damazev  for  certain  items  were  not  dupli- 
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cated,  and  that  the  court  was  warranted  in  sub- 
mitting the  question  of  title  to  the  jury. 

3.  On  an  appeal  from  the  condemnation  of 
land  it  Is  proper,  in  proving  damages,  to  con- 
sider all  the  capabilities  of  the  property,  and  its 
most  advantageous  uses  as  it  is  actually  situ- 
ated and  aa  it  Is  actually  related  to  other  land; 
and  if  it  should  possess  an  enhanced  value  occa- 
sioned by  its  community  with  other  tracts,  noth- 
ing short  of  such  value  can  afford  its  owner 
ade<iuate  compensation  for  its  loss. 

4.  In  condemnation  appeals  it  is  the  better 
rule  to  allow  interest  on  general  damages  from 
the  date  of  condemnation,  but  to  reduce  the 
amount  by  the  value,  if  any,  to  the  owner,  of 
whatever  subsequent  possession  and  use  of  the 
land  he  may  enjoy. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Barton  County; 
Ansel  R.  Clark,  Jtidge. 

Condemnation  proceedings  by  the  Lake 
Keen  Navigation,  Reservoir  &  Irrigation 
Company  against  the  Mcl^ln  I^nd  &  Invest- 
ment Company.  From  the  judgment,  plain- 
tiff brings  error.    Reversed. 

flatou  &  Loomis,  for  plaintiff  In  error. 
Nimocks  &  Swartz,  for  defendant  in  error. 

BURCH,  J.  At  Its  session  in  1899  the 
Legislature  passed  an  act  to  provide  for  the 
condemnation  of  lands  for  the  storage  of 
water,  In  the  following  terms:  "Any  Irriga- 
tion, canal  or  reservoir  company,  for  the  pur- 
pose of  establishing  any  reservoir,  lake  or 
pond  for  the  storage  of  water,  shall  have  the 
right  to  condemn  lands  in  the  same  manner 
as  is  provided  for  the  condemnation  of  lands 
for  railroad  and  other  purposes."  Laws 
1899,  p.  316,  c.  151,  $  1.  Under  this  law  the 
Lake  Koen  Navigation,  Reservoir  &  Irriga- 
tion Company  ooudeumed  a  tract  of  land  in 
what  are  known  as  the  "Cheyenne  Bottoms," 
In  Barton  count.v,  from  which  condemnation 
the  McLain  Land  &  Investment  Company  ap- 
pealed. The  appeal  was  perfected  by  the  fil- 
ing of  a  bond,  and  the  case  was  tried  with- 
out formal  pleadings.  In  the  appeal  bond 
occur  the  following  attempted  descriptions: 
"S.  E.  Acres  IflO,  Value  $2.-..00;  S.  E.  Acres 
80,  Value  $80.00."  On  the  trial  proof  was  of- 
fered, under  these  descriptions,  concerning 
damages  to  the  southeast  quarter  of  section 
25,  township  18,  range  13,  and  to  the  north 
half  of  section  35,  township  18,  range  13,  all 
In  Barton  county.  The  jury  found  damages 
In  the  sum  of  $.320  for  the  first  tract,  and  in 
the  sum  of  $.500  for  the  second  tract.  Objec- 
tion was  made  to  the  evidence,  and  it  Is 
urged  here  that  the  appeal  bond  furnished 
no  basis  for  such  damages,  because,  it  Is 
said,  no  appeal  Is  taken  from  the  condemna- 
tion of  land  not  described  in  the  instrument 
which  effectuates  the  appeal. 

There  was  an  essay  at  description,  show- 
ing that  tracts  of  land  which  had  been  con- 
demned for  $25  and  $80,  respectively,  were 
embraced  In  the  appeal.  The  bond  described 
the  condemnation  proceedings  fully,  and  near 

J  4.  See  Eminent  Domain,  vol.  18,  Cent.  Dig.  U  639, 
J  643. 


its  close  contained  the  following  statement: 
"This  bond  is  intended  as  an  appeal  from 
appraisement  and  condemnation  of  all  lands 
appraised  and  condemned  in  the  within-de- 
scrtbed  proceedings."  There  Is  no  com- 
plaint that  the  land  Imperfectly  described 
bad  not  been  condemned  by  the  commission- 
ers. Here,  as  in  other  cases  of  real  estate  de- 
scription, that  Is  certain  which  can  be  ren- 
dered certain.  Hence  the  reference  to  the 
commissioner's  report  was  sufficient  to  iden- 
tify that  which  was  otherwise  Imperfectly 
described.  That  a  reference  to  the  proceed- 
ings anterior  to  the  bond,  for  the  purpose  of 
aiding  its  recitals,  Is  permissible,  was  indi- 
cated In  the  case  of  K.  C.  &  W.  Rid.  Co.  v. 
Hurst,  42  Kan.  402,  22  Pae.  618. 

On  the  trial  witnesses  were  Interrogated 
regarding  damages  to  land  taken,  and  after- 
wards regarding  the  value  of  fences  taken, 
and  the  amount  necessary  to  be  expended  to 
relnclose  with  a  fence  tracts  not  taken.  No 
objection  was  made  to  this  method  of  proof. 
The  legal  theory  that  fences  are  a  part  of  the 
land  was  not  Insisted  upon  In  the  course  of 
either  the  examination  or  the  cross-examina- 
tion of  witnesses.  The  answers  of  the  wit- 
nesses clearly  show  they  made  no  such  dis- 
crimination. The  court  Instructed  the  Jury 
npon  the  specific  matter,  and  admonished  it 
against  the  double  valuation  which  would 
result  from  first  including  the  value  of  the 
fences  in  that  of  the  land  and  then  finding 
the  value  of  fences  as  a  separate  item.  The 
jury  returned  separate  damages  for  land  and 
for  fencing.  Under  these  circumstances  it 
must  be  decided  that  an  assignment  of  error 
claiming  a  duplication  of  damages  in  respect 
to  fences  is  not  sustained  by  the  record. 

At  the  conclusion  of  the  plaintiff's  evi- 
dence a  demurrer  to  it  was  inteniosed  on  the 
ground  the  plaintiff  bad  shown  no  title  to 
the  land.  It  was  shown,  however,  that  the 
Mcl>aiu  Land  &  Investment  Company  had 
been  In  possession  of  the  land  by  a  tenant 
for  a  long  period  of  time,  that  it  granted 
leases  of  it  and  recelvetl  rent  for  it  year  after 
year,  and  that  it  sold  and  conveyed  a  portion 
of  it,  acting  through  its  president  J.  K.  Mc- 
Lain. The  condemning  company  conducted 
portions  of  its  defense  apparently  upon  the 
assumption  of  ownership  In  the  appellant, 
and  a  witness  stated,  without  objection,  that 
a  plat  shown  him  correctly  represented  the 
lines  of  "the  land  owned  by  the  ilcljiln  peo- 
ple," by  whom  it  fairly  appears  was  meant 
the  McLaln  Land  &  Investment  Company. 
Therefore  the  record  contains  sufficient  to 
warrant  the  submission  of  the  question  of  ti- 
tle to  the  jury. 

On  the  trial  the  court  Instructed  the  jury 
as  follows:  "In  actions  of  this  kind  the  owner 
of  the  lands  is  entitled  to  receive  a  fair  and 
Just  compensation  for  all  damages  which  he 
may  have  sustained  to  his  lands,  considered 
as  an  entire  tract,  by  reason  of  the  condem- 
nation and  appropriation  of  certain  parts 
thereof,  as  plaintiff  claims  has  been  done  In 
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this  case,  and  the  determination  of  what  that 
compensation  should  be  Is  tbe  principal  ques- 
tion for  tills  Jui"y.  There  Is  some  testimony 
in  this  case  bearing  upon  the  market  values  of 
the  lands  condemned  and  appropriated,  and 
considered  In  two  ways:  First,  by  consider- 
ing the  lands  condemned  and  appropriated  In 
a  body  by  Itself,  and  unconnected  with  the 
other  portion  of  the  ranch  In  question;  and, 
second,  when  consldei-ed  as  a  part  of  the 
whole  ranch  mider  consideration.  The  plain- 
tiff iu  n  case  of  this  kind  is  entitled  to  com- 
pensation for  the  damages  which  he  has  sus- 
tained, and  if  the  market  value  of  the 
land  condemned  and  appropriated  is  greater 
when  considered  in  one  of  these  two  ways 
than  the  other,  then  the  plaintiff  Is  entitled 
to  such  fair  and  reasonable  market  value  of 
bis  land  as  will  compensate  him  for  the  loss 
he  has  sustained."  These  Instructions,  and 
the  testimony  given  under  the  second  method 
of  proof  referred  to  by  the  court,  were  op- 
posed by  proper  objections  and  exceptions. 
The  land  taken  comprised  4,573  acres,  prac- 
tically In  a  body,  of  a  stock  ranch  containing 
8,400  acres.  The  Jury  found  the  value  of  the 
laud  appropriated  to  be  $13,740  regarding  it 
as  unrelated  to  the  tract  from  which  it  was 
severed,  but  found  such  value  to  be  $15,240 
when  the  entire  body  of  land  of  which  It 
formed  a  part  was  considered.  The  verdict 
adopted  the  larger  sum  as  the  owner's  com- 
pensation, and  judgment  was  rendered  ac- 
cordingly. The  reservoir  company  claims  the 
rule  of  damages  adopted  contravenes  the 
condemnation  statute.  This,  however.  Is  not 
apparent.  Section  13fiO,  Gen.  St.  1901,  pro- 
vides for  the  appraisement  of  the  value  of 
the  portion  of  any  quarter  section  or  other 
lot  of  land  taken,  and  the  assessment  of  tbe 
damages  thereto,  and  section  1364  authorizes 
an  appeal  ns  to  the  value  of  the  land,  crops, 
buildings,  and  other  improvements  on  said 
land,  and  for  all  other  damages  sustained. 
But  neither  of  these  sections,  and  no  other 
of  which  the  court  is  aware,  undertakes  to 
say  what  It  is  that  shall  make  up  the  value 
of  any  pai"tlcular  tract  of  land  which  may  be 
appropriated.  Such  value  depends  upon  the 
purpose  to  which  the  land  Is  devoted.  Its  spe- 
cific quality  and  character,  the  manner  of  Its 
use.  its  contiguity  to  otlier  land,  and  a  con- 
geries of  concatenating  circumstances  as  va- 
riable as  the  necessities  and  the  desires  of 
men.  In  this  case  the  witnesses  declared  that 
a  body  of  land  of  the  peculiar  kind  and  qual- 
ity of  that  which  was  taken  was  more  valu- 
able when  used  with  another  body  of  land  of 
the  size  and  character  of  that  from  which  It 
was  disunited.  No  objection  is  urged  against 
the  competenc.v  of  the  witnesses,  and  the  jury 
found  their  testimony  to  be  true.  No  claim 
was  made  for  damages  to  land  not  taken. 
Probably  the  unappropriated  land  suffered 
no  dlniluntlon  In  value  from  the  segi'egatlon. 
But  the  method  of  estimating  the  value  of  the 
land  t.iken  was  not  affected  by  these  facts. 
The   most  advantageous   use  to  which  any 


condemned  tract  may  be  put  should  always 
be  considered.  C.  K.  &  W.  Kid.  Co.  v.  WIl- 
llts,  45  Kan.  110,  25  Pac.  576;  Cohen  v.  St. 
L.,  Ft.  S.  &  W.  Rid.  Co.,  34  Kan.  158,  8  Pac. 
138,  55  Am.  Rep.  242.  In  the  case  of  Com'rs 
of  Smith  Co.  V.  Lahore,  37  Kan.  480,  15  Pac. 
577,  the  syllabus  reads:  "Where  three  quar- 
ter sections  of  land  lying  In  a  body  are  owned 
severally  by  three  persons,  who,  under  a 
written  contract  between  themselves,  use  the 
land  In  common,  and  each  quarter  section  is 
more  valuable  by  being  so  used  than  it  would 
be  if  used  separately,  and  a  public  road  Is 
established  across  these  three  quarter  sec- 
tions, separating  the  stock  water  from  the 
pasture  land,  and  thereby  rendering  the  use 
of  the  land  in  a  body  under  the  contract  less 
valuable,  and  thereby  lessening  the  value  of 
each  quarter  section,  held,  that  damages  for 
this  loss  of  value  to  each  quarter  section  may 
be  awarded  to  the  owners  of  the  land."  If, 
instead  of  a  roadway,  one  of  these  quarter 
sections  of  land  had  been  appropriated  en- 
tire, any  enhanced  value  it  might  possess 
occasioned  by  Its  community  with  the  other 
tracts  could  not  be  excluded  or  ignored  in  an 
award  of  damages.  So,  In  this  case.  It  was 
proper  for  the  jury  to  consider  all  the  capa- 
bilities of  the  property,  and  all  the  uses  to 
which  it  might  be  applied  as  it  was  actually 
situated  and  as  it  was  actually  related  to 
other  land,  and  not  merely  as  a  separate  and 
independent  plot;  and  if  its  value  ao  consid- 
ered was  greater  than  It  otherwise  would 
have  been,  nothing  short  of  such  value  could 
afford  its  owner  adequate  compensation  for 
its  loss.  Therefore  the  evidence  complained 
of  was  rightfully  admitted,  and  the  instruc- 
tions assailed  were  rightfully  given. 

The  report  of  the  condemnation  commis- 
sioners was  filed  June  4,  1900.  The  trial  oc- 
curred August  18,  1902.  ITrom  the  ptaintifTB 
own  evidence  the  jury  could  have  found  that 
during  the  interim  the  possession  of  the 
owner  and  its  use  of  the  land  was  disturbed 
in  no  Important  or  substantial  particular.  It 
continued  as  before  to  rent  the  land  to  a  for- 
mer tenant.  The  sale  of  a  portion  of  the 
laAd  was  not  impeded,  the  owner  reserving 
the  right  to  recover  Its  value.  The  land 
taken  was  largely  pasture,  and  no  evidence 
as  to  contemplated  Improvements  was  offer- 
ed. The  rental  value  of  the  land  and  the 
actual  returns  of  rent  to  the  owner  increased. 
At  the  time  of  the  condemnation  the  owner 
was  receiving  for  the  use  of  the  whole  ranch 
—the  land  taken  and  the  land  not  taken 
rented  as  an  entirety,  and  therefore  in  the 
most  advantageous  manner  for  the  land 
taken— the  equivalent  of  $000  per  annum.  At 
the  time  of  the  trial  it  was  receiving  $1,000 
per  annum.  Other  facts  made  It  a  matter  of 
much  doubt  for  the  jury  to  decide  if  the 
owner  of  the  land  had  l>een  at  all  seriously 
disadvantaged  pending  the  appeal,  and  tend- 
ed to  show  that  the  value  of  the  use  of  the 
land  during  that  period  must  have  been  a 
very  considerable  sum.    Tbe  court  instructed 
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tbe  Jury  as  follows:  "The  jtiry  are  Instruct- 
ed that  the  plaintiff  is  entitled  to  recover 
some  amount  in  this  case  as  its  damages, 
and  the  plaintiff  is  also  entitled  to  recover 
interest  upon  that  amount  at  the  rate  of  6 
per  cent,  per  annum  from  the  2d  day  of 
June,  1900,  and  his  actual  damages,  with  in- 
terest added  thereto,  will  determine  the 
amount  of  the  damages  which  is  to  be  found 
in  favor  of  the  plaintiff  in  your  verdict." 
The  Jury  allowed  the  sum  of  ^2,073.72  as  in- 
terest on  damages  for  the  time  elapsing  be- 
tween the  condemnation  and  the  trial  of  the 
case,  which  amount  was  included  In  the 
Judgment.  In  this  the  district  court  erred. 
In  condemnation  appeals  the  issue  is,  what 
shall  be  full  compensation?  Interest  Is  al- 
lowed merely  as  a  means  of  securing  such 
compensation.  If,  upon  tbe  condemnation  of 
land,  complete  deprivation  do  not  follow  at 
once,  still,  further  tenure  is  rendered  precari- 
ous. Possession  may  be  disturbed  at  any 
time,  and  all  property  rights  are  exercisable 
only  under  doubt  and  uncertainty  as  to  their 
duration.  As  a  recompense  for  the  loss  at- 
tending this  embarrassed  use  of  the  land,  and 
this  qualiflcatlou  of  dominion  over  it  pending 
tbe  payment  of  the  condemnation  money.  In- 
terest may  be  allowed.  If,  however,  as  a 
matter  of  fact,  the  owner  should  suffer  no 
injury  in  these  respects,  no  occasion  for  com- 
pensation by  way  of  interest  arises.  The 
owner  should  not  have  his  land  and  interest 
too,  for  the  Constitution  does  not  contemplate 
the  payment  of  anything  beyond  full  com- 
pensation. It  is  the  better  rule,  therefore,  to 
allow  interest  on  general  damages  from  the 
date  of  condemnation,  but  to  reduce  the 
amount  by  the  value,  If  any,  to  the  owner,  of 
whatever  subsequent  i>o8se8Sion  and  use  of 
the  land  be  may  enjoy.  2  Lewis,  Eminent 
Domain  (2d  Ed.)  |  409;  Randolph,  Eminent 
Domain,  {  280.  The  instructions  given,  to 
which  due  exception  was  talcen,  gave  the 
Jury  no  opportunity  to  apply  this  rule^  al- 
though the  evidence  clearly  indicated  an  op- 
portunity for  its  Just  and  beneficial  use. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial.    AU  tbe  Justices  concurring. 


(t9  Kan.  80e) 
COFFEYVILLE  VITRIFIED  BRICK  & 

TILE  CO.  v.  SHANKS. 
(Supreme  Court  of  Kansas.     May  7,  1904.) 

MASTEB  AND  SERVANT  —  MINES  —  INJURY  TO 
SERVANT— WARNING  SERVANT— RELIANCE  ON 
CARE  OP  ICASTBR— FELLOW  SERVANTS— SPE- 
CIAL INTEBBOQATOBIES— EXCEPTIONS— SUm- 
CIENCT. 

1.  It  is  a  master's  duty  to  conduct  tbe  basi- 
ness  of  mining  shale  in  a  manner  affording  rea- 
sonable safety  to  his  employ<^ ;  and  if  the  oper- 
ation of  a  sliale  pit  from  ;i<»  to  35  feet  deep, 
with  steep  walls,  require  that  massive  frag- 
ments of  shale,  loosened  by  blasting,  be  thrown 
down  at  irregular  intervals  from  the  top  of  the 
pit  upon  the  place  at  the  foot  of  the  wall  where 
men  are  required  to  work  whoNe  duties  pre- 
vent them  from  properly  protecting  the>uselve8 


against  injury  from  the  falling  shale,  it  is  the 
master's  duty  to  make  efficient  and  permanent 
provision  for  warning  signals  to  be  given  in  time 
for  such  men  to  retire  upon  such  occasions  lie- 
yond  the  reach  of  harm. 

2.  Under  a  rule  governing  the  operation  of  a 
shale  pit,  that  men  at  the  foot  of  the  pit  wall 
shall  tihovel  shale  into  cars  while  tbe  pit  boiis 
watches  that  drillers  at  work  at  the  top  of  the 
pit  do  not  throw  fragments  of  loosened  shale 
down  upon  them  without  previous  warning,  a 
man  shoveling  shale  is  not  obliged  to  observe 
the  progress  of  the  drillers'  work,  hut  may  rely 
upon  the  warnings  the  pit  boss  is  required  to 
give. 

3.  In  determining  the  question  whether  or  not 
two  employes  are  fellow  servants,  the  fact  that 
the  negligent  act  of  one  of  them  wliich  injures 
the  other  violates  a  duty  which  the  master  him- 
self owes  is  controlling,  irresijective  of  the  rank 
or  grade  of  service  between  the  employ<5s.  and 
notwithstanding  the  circumstance  they  are  en- 
gaged in  a  common  employment  directed  to  a 
common  end;  and  if,  in  the  discharge  of  the 
master's  duty,  a  warning  be  necessary,  it  is  not 
enough  that  he  has  provided  a  competent  person 
to  give  it;    the  warning  must  be  given. 

4.  A  general  exception  to  a  refusal  to  submit 
to  the  jury  a  number  of  special  interrogatories 
is  insufficient  if  any  one  of  them  be  improper. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Neosho  County; 
L.  Stlllwcll,  Judge. 

Action  by  S.  H.  Shanks  against  the  Coffey- 
vllle  Vitrified  Brick  &  Tile  Company  to  re- 
cover damages  for  personal  injuries.  Juda- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

J.  B.  &  W.  E.  Ziegler  (H.  P.  Farrelly,  of 
counsel),  for  plaintiff  in  error.  W.  R.  Cline. 
for  defendant  in  error. 


BTJRCH,  J.  At  the  time  of  tbe  occurrence 
furnishing  the  foundation  for  this  litigation, 
tbe  defendant  was  engaged  In  manufacturing 
brick  out  of  shale  quarried  from  a  pit.  The 
shale  pit  was  then  from  175  to  200  feet  long, 
from  80  to  100  feet  wide,  and  from  30  to  3,5 
feet  deep,  with  steep  walls.  Men  designated 
as  "drillers"  worked  about  the  top  of  the  pit, 
loosening  the  shale  by  blasting.  Fragments 
of  shale  loosened  In  this  manner  were  pushed 
by  the  drillers  away  from  the  walls,  when 
they  tumbled  to  the  bottom  of  the  pit  by  vir- 
tue of  their  own  gravity.  There  they  were 
broken  up  and  sboveled  Into  small  cars  by 
men  described  as  "ahovelers."  The  loaded 
cars  were  drawn  out  of  the  pit  by  mechaDical 
means.  All  operations  connected  with  the 
working  of  the  shale  pit  were  superintended 
by  an  agent  of  the  company  known  to  the 
men  as  the  "pit  boss."  He  had  authority  to 
employ  and  discharge  pit  workmen,  directed 
them  where  to  work  and  bow  to  work,  and 
when  to  perform  different  kinds  of  work, 
fixed  tbe  location  of  the  car  tracks  in  the  pit, 
and  in  all  respects  exercised  the  company's 
authority  over  the  pit  and  the  men  at  work 
there.  It  was  safe  for  the  ahovelers  to  work 
at  the  foot  of  the  pit  wall,  unless  the  drillers 
should  push  shale  down  upon  them  unawares. 

«  3.  See  Master  and  Servant,  voL  31,  Cent.  Dig.  U 
38B,  U9.  ••  —  •   M 
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It  was  unavoidable  that  shale  should  be 
thrown  down  at  Irregular  intervals.  If  the 
shovelors  were  allowed  to  consume  their  time 
In  scanning  the  top  of  the  pit  in  an  effort  to 
protect  themselves,  they  might  not  be  suc- 
cessf  al  in  doing  so,  and  their  labor  could  not 
be  profitable  to  the  company;  therefore  the 
pit  boss  took  upon  himself  the  entire  respon- 
sibility of  pi'otecting  the  shovelera  by  watch- 
ing the  progress  of  the  drillers'  worlc,  and 
giving  warning,  whenever  shale  was  to  be 
thrown  down,  in  time  for  the  sbovelers  to 
retire  beyond  the  reach  of  barm.  The  fore- 
man assured  the  sliovelers  he  would  always 
do  this,  and  instructed  them  to  give  all  their 
attention  to  their  work.  This  regulation  was 
rigorously  enforced,  and  any  shoveler  look- 
ing up  to  see  if  danger  threatened  was  likely 
to  be  arrested  with  the  command  of  the  pit 
boss,  "Go  ahead  and  shovel  the  shale,  and  I 
will  watch  that."  The  plaintiff  was  an  ex- 
jierlenced  slioveler,  who  was  familiar  with 
all  the  operations  and  dangers  of  the  pit,  who 
had  recelveil  the  foreman's  promise  of  pro- 
tection from  danger,  and  who  relied  upon 
bim  for  siich  protection.  On  the  afternoon 
of  March  7,  11)02.  a  large  block  of  ehale,  es- 
timated to  weigh  1,500  pounds,  was  pushed 
down  by  the  drillers  without  any  warning 
from  the  pit  boss.  After  the  descent  had  be- 
gun, the  drillers  themselves  called  out  to  the 
men  in  the  pit  below,  but  it  was  then  too  late. 
The  mass  of  rock  overtook  the  plaintiff  before 
he  could  escape,  and  crushed  the  lower  part 
of  his  left  limb.  He  knew  the  drillers  were 
at  work  above  him,  and  could  have  seen  what 
they  were  doing  by  neglecting  his  own  dutj', 
but  not  othenvisp.  This  be  did  not  do.  In- 
stead, he  faithfully  followed  his  instructions, 
remained  Ignorant  of  his  peril,  and  suffered 
tlie  grievous  consequence.  From  a  Judgment 
entere<l  uiion  the  verdict  of  a  Jury  in  favor  of 
the  plaintiff,  the  defendant  prosecutes  error. 
The  company  claims  the  shoveler  assumed 
the  risk  of  injury  from  the  source  from  which 
it  came  to  him,  and  all  the  arguments  which 
are  usually  elaborated  from  "open  and  obvi- 
ous danger,"'  "equal  facility  and  opportunity 
to  see  and  know."  "shutting  the  eyes  to  the 
patent  and  palpable,"  and  kindred  material, 
are  rehearsed.  They  have  no  place  here. 
There  is  no  room  for  any  Implied  agreement 
of  the  emploj'6  to  assume  the  risk  of  danger, 
in  the  presence  of  an  express  regulation  upon 
the  subject  established  by  the  pit  boss  for 
the  very  purpose  of  protecting  him.  The  pit 
boss  undertook  to  perform  the  function  of 
the  vigilant  eye  and  ear  and  the  cautious 
Judgment  for  his  men.  In  consideration  of 
■which  they  surrendered  the  use  of  their  own 
faculties,  and  yielded  the  right  of  relying  up- 
on their  own  capabilities  for  protection.  The 
risk  of  danger  from  the  spontaneous  caving 
of  banks,  the  falling  of  blocks  of  shale  loos- 
ened by  natural  agencies,  and  from  other  sim- 
ilar causes,  was  donbtless  assumed.  Such 
perils  inhered  in  the  work,  and  could  be  fore- 
fteen  by  tht  men  as  well  as  by  the  master. 


But  the  conduct  of  the  work  of  diilUug  and 
casting  down  shale  was  properly  subject  to 
regulation,  and,  under  the  rule  of  the  pit  that 
he  should  work  while  the  foreman  watched, 
the  plaintiff  was  not  bound  to  observe  any- 
thing connected  with  the  operations  of  the 
drillers,  except  the  warnings  which  the  pit 
boss  gave. 

Some  authorities  are  cited,  however,  to  show 
tliat  the  pit  boss  was  a  mere  fellow  servant 
with  the  men  who  shoveled  shnle.  If  so,  tlie 
plaintiff  assumed  the  risk  of  his  negligence, 
and  the  company  Is  not  liable.  In  some  cases 
it  may  be  said  that  if  the  conduct  of  an  en- 
terprise Involve  the  giving  of  monitory  sig- 
nals In  passing  progressively  from  detail  to 
detail  of  the  work,  and  the  person  set  to  give 
the  signal  be  carefully  chosen,  the  company 
will  not  be  bound  If  he  fail  In  bis  duty.  An 
Injured  workman  and  the  person  employed 
to  give  the  signal  may  then  be  said  to  be  en- 
gaged in  the  discharge  of  duties  so  Intimate- 
ly related  and  so  corabinedly  directed  to  a 
commou  end  that  the  one  must  be  on  bis 
guard  with  reference  to  the  conduct  of  the 
other.  I'he  warning  becomes  a  part  of  the 
service  Itself,  which  is  something  entirely 
distinct  and  separate  from  the  things  the 
master  must  do  to  make  the  service  and  the 
place  in  which  It  Is  performed  reasonably 
safe.  But  whenever  a  negligent  act  violates 
any  duty  which  the  master  himself  owes  to 
the  servant,  as,  for  example,  the  duty  to  make 
the  service  and  the  place  in  which  it  is  per- 
formed reasonably  safe,  that  fact  controls.  Ir- 
respective of  the  rank  or  grade  of  service  be- 
tween employes,  and  notwitlistanding  the 
circumstance  they  are  engaged  in  a  common 
employment  directed  to  a  common  end.  And 
If.  in  the  discharge  of  the  master's  duty,  a 
warning  l)e  necessary.  It  is  not  enough  for 
him  to  say  that  he  has  provided  a  competent 
jierson  to  give  it;  the  warning  must  be  given. 
In  this  case  It  was  the  master's  duty  to  work 
the  shnle  pit  in  a  manner  affording  reason- 
able safety  to  the  men  at  the  foot  of  the  wall. 
The  drillers  were  required  to  throw  down 
masses  of  shale  upon  tlie  very  place  where 
the  men  below  were  obliged  to  work.  To 
render  it  safe  for  this  to  be  done  It  was  In- 
dispensable that  a  warning  be  given  in  time 
for  the  men  below  to  retire.  With  a  warn- 
ing the  place  was  safe  enough:  without  a 
warning  It  was  hazardous  in  the  extreme.. 
The  danger  was  inevitable  as  long  as  men 
blasted  down  the  banks  of  the  pit,  and  with- 
out such  blasting  the  company  would  fall  of 
material  for  making  brick.  The  shovelers 
were  hired  to  work,  and  not  to  dodge  the 
drillers.  It  was  impossible  for  them  to  pro- 
tect themselves.  The  nature  of  the  work  and 
the  character  of  the  place  Imperatively  de- 
manded that  efficient  and  permanent  p.'ovl- 
slon  l)e  made  for  warning  signals.  There- 
fore the  adoption  of  a  rule  upon  the  subject, 
and  the  designation  of  a  person,  however 
capable  he  might  be,  for  the  execution  of 
that  function,  did  not  measure  up  to  the  full 


Digitized  by 


Google 


858 


T6  PACIFIO  BJSPORXEB. 


(Kan. 


h«lsbt  of  tbe  master'a  responsiblUty.  Unless 
tlie  irit  boss  gave  the  necessary  warning,  the 
master's  dnty  was  not  fulfilled. 

The  principle  Involved  in  this  case  Is  uot 
distinguishable  from  that  applied  In  the  case 
of  H.  &  St.  J.  Rid.  Co.  T.  Fox,  81  Kan.  686. 
3  Pac.  320,  in  which  it  was  held  that  It  was 
the  duty  of  a  foreman  or  boss  car  repairer, 
as  the  representative  of  a  railway  company, 
to  see  that  reasonable  precautions  were  tak- 
en to  protect  and  guard  subordinate  car  re- 
pairers^ while  engaged  in  the  discharge  of 
their  duties  under  a  car  where  he  had  placed 
them,  against  danger  arising  from  the  switch- 
ing of  cars  and  the  making  up  of  trains  on  the 
same  track.  Bee,  also,  Good  £3ye  Mln.  Co. 
V.  Robinson,  87  Kan.  — ,  73  Pac.  102;  Oer- 
rlsh  V.  New  Haven  Ice  Co.,  63  Conn.  9,  27 
Atl.  235;  Belleville  Stone  Co.  v.  Mooney,  60 
N.  J.  Law.  323,  38  Atl.  835,  39  L.  R.  A.  834; 
Id..  61  N.  J.  Law,  253,  39  Atl.  764,  39  L.  R.  A. 
834;  Andreson  v.  Ogden  Ry.  and  Depot  Co., 
8  Utah,  128,  80  Pac.  306;  Erlckson  v.  St 
Paul  &  Dotath  R.  Co.,  41  Minn.  600,  43  N. 
W.  332.  6  L.  &  A.  786. 

The  defendant  also  assigns  error  with  re- 
spect to  several  minor  matters.  The  plaln- 
tltr  was  allowed  to  state,  over  objection,  that 
bis  family  consisted  of  a  wife  and  child,  and 
t  is  not  permissible  in  personal  injury  cases 
'x>  augment  damages  by  proof  of  sentimental 
facts  of  this  character.  Railroad  Co.  v. 
Bagon.  64  Kan.  421,  67  Pac.  887;  Kansas 
Pacific  RIy.  Co.  v.  Pointer.  9  Kan.  620.  Tbe 
evidence  was  offered,  however,  to  explain  the 
necessity  for  plaintiff's  early  return  to  work, 
as  against  the  possible  Inference  that  he  bad 
not  been  seriously  injured.  The  defendant 
made  no  objection  to  proof  of  tbe  fact  that 
plaintiff  was  a  man  with  a  family,  and  the 
defendant  Itself  developed  tbe  fact  that  plain- 
tiff had  a  wife.  The  error,  therefore,  must  be 
treated  as  one  without  prejudice. 

The  defendant  asked  the  court  to  submit 
to  the  Jury  45  special  questions.  The  court 
struck  out  17  of  them,  and  submitted  the 
others.  It  Is  now  Insisted  that  five  of  the 
questions  stricken  out  should  have  been  an- 
swered. Three  of  these  questions  were  whol- 
ly Immaterial  under  the  instructions  given 
to  the  Jury  and  the  foregoing  conclusions  re- 
specting the  law  of  the  case,  and  the  other 
two  violate  the  rule  of  Foster  v.  Turner,  31 
Kan.  58,  1  Pac.  145,  and  Mo.  Pac.  Rly.  Co. 
V.  Reynolds,  31  Kan.  132,  1  Paa  150,  that 
the  Jury  should  only  be  required  to  answer 
particular  questions  of  fact,  and  need  not  be 
required  to  elaborate  details  of  fact  under 
general  questions.  But  the  assignment  of 
error  concerning  this  matter  is  not  founded 
upon  an  appropriate  exception. 

It  is  beyond  controversy  that  many  of  tbe 
rejected  questions  were  improper.  A  gen- 
eral exception  to  the  refusal  to  give  the  re- 
jected list  was  taken.  This  was  not  suffi- 
cient Each  special  Interrogatory  submitted 
to  the  Jury  must  be  so  framed  as  to  present 
distinctly  a  single  material  fact  involved  in 
the  issues  of  the  casfe    Railroad  Co.  v.  Ader- 


hold,  68  Kan.  293,  ^  Pac.  83.  A  request  for 
the  submission  of  a  number  of  questions  is 
analogous  to  a  request  for  the  giving  of  sev- 
eral instructions.  Ekich  one  must  contain  a 
separate  and  Independent  proposition  of  law, 
and  a  general  exception  to  a  refusal  to  give 
a  number  of  them  is  unavailable  unless  all 
of  them  are  proper.  Sumner  v.  Blair,  0  Kan. 
621;  BaUey  v.  Dodge,  28  Kan.  72;  The  State 
T.  WUgus.  32  Kan.  126,  4  Pac.  218.  All  the 
reasons  for  this  rule  apply  to  the  submission 
of  particular  questions  of  fact.  A  defeated 
party  cannot  be  permitted  to  search  througli 
an  array  of  proposed  questions  or  instruc- 
tions discovered  to  be  in  the  record  until  he 
finds  one  or  two  sufficient  to  pass  muster, 
and  then  to  attach  them  to  a  general  excep- 
tion, and  thereby  secure  tbe  reversal  of  a 
Judgment  upon  a  point  which  tbe  district 
court  has  had  no  reasonable  opportunity  to 
consider  and  decide. 

Finally,  it  Is  said  that,  under  authority  of 
B.  K.  Rly.  Co.  V.  Moore,  49  Kan.  616,  31  Pac. 
138,  Judgment  should  have  been  g^ven  for 
the  defendant  upon  the  following  question 
and  answer:  "Q.  Were  any  of  the  employte 
of  the  defendant  guilty  of  negligence  which 
contributed  to  or  were  the  proximate  cause 
of  the  injury  to  the  plaintiff?  A.  No,  but 
the  defendant  was."  The  Jury,  however, 
were  Instructed  specially  concerning  tbe  rep- 
resentative relation  of  the  foreman  to  the 
company,  and  his  identification  with  tbe  com- 
pany 80  far  as  duty  to  employes  was  con- 
cerned. -  The  answer  of  the  Jury,  therefore^ 
merely  discriminates  between  that  official, 
who  stood  for  tbe  company,  and  the  ordinary 
workmen  about  tbe  pit 

Since  the  record  Is  free  from  material  er- 
ror, the  Judgment  of  the  district  court  la 
affirmed.    All  the  Justices  concurring. 

(69  Kan.  863> 
SMITH  V.  BLANK. 

(Supreme  0>nrt  of  Kansas.    May  7,  1904.) 

ATT0BMET9— PBOPESSIONAL       MlSCONDUCT^Wl- 
BOB— DISMISSAL  or  PB0CEEDINO3. 

1.  Where,  on  error  to  a  Jadgment  against  an 
attorney  in  replevin  for  a  diamond,  be  appeared 
for  himself  and  showed  that  the  agreement  un- 
der which  he  obtained  possession  of  the  diamond 
was  that  he  should  either  absent  himself  so  that 
a  subpoena  could  not  be  served  on  him,  or  should 
testify  falsely  in  favor  of  plaintiff,  the  agreed 
ment,  accordmg  to  his  own  statement,  thus  be- 
ing one  which  would  furnish  grounds  not  only 
for  disbarment  but  for  criminal  prosecution,  his 
writ  of  error  would  be  dismissed. 

Error  from  District  Court.  Wyandotte 
County;   E.  L.  Fischer,  Judge. 

Action  by  J.  W.  Blank  against  J.  A.  Smith. 
There  was  Judgment  for  plaintiff,  and  de- 
fendant brings  ernnr.    Dismissed. 

J.  A.  Smith,  in  pro.  per.  McFadden  &  Mor* 
ris,  for  defendant  in  error. 

PER  CURIAM.  This  was  an  action  in  re- 
plevin to  recover  the  possession  of  a  dia- 
mond.   Plaintiff  recovered  Judgment,  to  t» 


Digitized  by 


Google 


EaiLl 


FOX  T.  BOABD  OF  COM'Ba 


859 


Terae  wUcIi  defendant  prosecutes  thla  pro- 
ceeding. 

Plaintiff  In  error  is  a  lawyer  redding  in 
Eansaa  City,  Kan.  He  appeared  in  tMs 
court  and  argued  liis  case.  The  facts  relied 
upon  by  bim,  summarily  stated,  are  tbat, 
during  the  pendency  of  an  action  in  the 
district  court  of  Lyon  county  InvoMng  the 
forgery  of  a  deed,  claimed  to  have  occurred 
in  bis  office  while  he  was  practicing  law  in 
Emporia,  J.  W.  Blank,  one  of  the  parties  to 
that  action,  and  tbe  plaintiff  in  this  action, 
called  upon  bim  to  induce  blm  to  either  give 
false  eyidence  on  the  trial  in  favor  of  J.  W. 
Blank,  or  absent  himself  so  that  his  depo- 
altion  could  not  be  taken  or  service  of  sub- 
poena could  not  be  made;  that  he  agreed. 
In  consideration  of  $200,  to  either  absent  him- 
self, or.  If  he  testified,  to  testify  falsely. 
In  pursuance  of  this  agreement  J.  W.  Blank 
paid  him  $10  in  cash,  and  gave  bim  the 
diamond  in  question  to  secure  the  remainder. 
Smith's  contention  Is  tbat  the  plaintiff  should 
not  recover  because  be  parted  with  the  dia- 
mond for  an  illegal  and  immoral  purpose. 

The  Iniquitous  engagement  into  whicb 
Smith  entered,  according  to  bis  own  state- 
ment, furnishes  sufficient  cause,  not  only  to 
disbar  blm  from  the  practice  of  law,  but  prob- 
ably subject  blm  to  fine  and  imprisonment 
We  have  not  read  the  briefs  nor  examined  the 
record.  Tbe  statement  of  plaintiff  In  error 
convinces  us  tbat  he  Is  not  entitled  to  any- 
thing at  tbe  hands  of  this  court  bnt  tbe 
severest  censure  and  a  dismissal  of  bla  pro- 
'Ceedlng. 

Tbe  proceeding  Is  dismissed. 

CUNNINGHAM,  J.  I  agree  that  the  char- 
acter of  this  case,  as  disclosed  by  the  state- 
ments of  the  plaintiff  in  error  on  his  oral 
argument,  is  such  that  he  should  be  denied 
farther  audience,  and  that  bis  case  should  be 
dismissed.  Beyond  this  tbe  court  la  not  now 
required  to  make  comment. 


<8»  Kan.  854) 

CHICAGO  GREAT  WESTERN  ET.  CO.  v. 
TROUP. 

(Supreme  Court  of  Kansas.     May  7,  1904.) 

BAII.B0ADS— INJUBIKS      TO      TKXSFA8SGB— qUES- 

TIONS  FOB  JUBT— AFPKAI^-CONOLD- 

8IVBNESS  or  VESDICT. 

1.  In  an  action  ai^ainst  a  railroad  for  injaries 
to  a  trespasser,  the  questions  whether  the  train 
which  inflicted  the  Injury  was  sufficiently  iden- 
tified as  belonging  to  defendant,  whether  the 
fireman  who  expelled  the  trespasser  from  the 
train  bad  authority  to  do  so,  whether  defend- 
ant's act  was  wanton,  and  whether  the  tres- 
passer was  gnilty  of  contributory  negligence, 
were  questions  of  fact  for  the  jury. 

2.  Tbe  jury  is  tbe  trier  of  facts,  and  the  Su- 
preme Court  cannot  exercise  that  function,  and 
determine  disputes  as  to  what  conflicting  evi- 
dence proves,  or  as  to  which  one  of  different 
possible  inferences  should  be  drawn  from  undis- 
puted evidence. 

Error  from  Court  of  Common  Pleas,  Wy- 
andotte County;  William  Q.  Holt,  Judge. 


Action  by  Da»ld  Troup  against  tbe  Cblcago 
Great  Western  Railway  Company.  There 
was  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Miller,  Bucban  &  Miller,  Frank  Hagerman, 
and  A.  F.  Smith,  for  plaintiff  in  error.  Get- 
ty, Hutchings  &.  Dean,  for  defendant  in  error. 

PER  CURIAM.  Tbe  plaintiff  recovered  a 
Judgment  against  the  defendant  for  dam- 
ages on  account  of  injuries  to  bis  minor  son. 
Tbe  defendant  presents  to  this  court  the 
single  question  of  tbe  sufficiency  of  tbe  evi- 
dence to  sustain  tbe  verdict  It  is  claimed 
the  evidence  was  insufficient  to  identify  the 
train  which  inflicted  the  Injury  as  one  oper- 
ated by  the  defendant  to  show  authority  la 
the  fireman  who  expelled  plaintiff's  son  from 
tbe  train  to  do  so,  and  to  show  wantonness 
on  tbe  part  of  the  defendant,  the  Injured  boy 
being  a  trespasser;  and  It  Is  claimed  tbe 
plaintilTs  son  was  bimself  guilty  of  con- 
tributory negligence. 

These  questions  were  all  of  them  matters 
of  fact  to  be  established  by  evidence.  The 
record  has  been  examined,  and  It  is  fonnd 
to  contain  some  substantial  evidence  sustain- 
ing tbe  verdict  at  every  point  at  which  It  is 
assailed.  Tbe  Jury  was  tbe  trier  of  the  facta. 
This  court  has  no  authority  to  exercise  any 
such  function.  It  cannot  settle  disputes  as  to 
what  confficting  evidence  proves,  and,  when 
evidence  is  undisputed,  it  will  not  pronounce 
a  conclusion  respecting  It  when  different  in- 
ferences might  reasonably  be  drawn.  A  dis- 
cussion of  the  facts  of  this  case  would  sub- 
serve no  useful  purpose. 

Tbe  Judgment  of  tbe  district  court  Is  af- 
firmed. 


(«9  Kan.  206) 
FOT  V.  BOARD  OF  COM'RS  OF  CO- 
MANCUE  COUNTY  et  al. 

(Supreme  Court  of  Kansas.    May  7,  1904.) 

CHATTBX   UOBTOAQES— UABILITIES   OV  PABTIXB 
-^AXES  ON  FBOPBBTT. 

1.  Section  4250,  Gen.  St.  1901,  providing  that, 
"in  the  absence  of  stipulations  to  the  contrary, 
the  mortgagee  of  personal  property  shall  have 
the  legal  title  thereto  and  the  right  of  posses- 
sion," where  chattel  mortgage  contained  no  stip- 
ulation as  to  the  legal  title  of  the  mortgaged 
property,  will  not  relieve  the  mortgagor  from 
liability  for  the  payment  of  taxes  assessed 
against  the  property  in  his  name,  the  mortgagee, 
prior  to  March  1st,  having  taken  possession  un- 
der chattel  mortgage. 

(Syllabus  by  tbe  Court) 

Error  from  District  Court;  Comancbe 
County;  Francis  O.  Price,  Judge. 

Action  by  E.  M.  Foy  against  tbe  board  of 
county  commissioners  of  the  county  of  Co- 
mancbe and  others  to  recover  money  paid  for 
taxes.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

J.  W.  Davis,  for  plaintiff  In  error.  Dick 
H.  Rlcb,  for  defendants  In  ennu; 
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ATKINSON,  J.  This  action  was  commen- 
ced by  B.  M.  Foy  In  the  district  court  of 
Comanche  county,  against  the  board  of  coun- 
ty commissioners,  to  recover  9118-56  paid,  un- 
der protest,  for  taxes  levied  and  assessed 
against  him  in  the  year  18S)5  ou  two  stocks 
of  merchandise.  Trial  was  had  before  the 
court  upon  agi-eed  facts,  and  testimony  as  to 
tlie  ownership  of  the  property.  Judgment 
for  defendant.  New  trial  denied.  Plalntlflf 
brings  error. 

The  facts  are  substantially  as  follows:  On 
and  for  some  time  prior  to  the  22d  day  of 
February,  1805,  plaintiff  was  the  owner  of 
two  stocks  of  general  merchandise,  one  of 
which  was  located  in  the  town  of  ColUwater, 
and  the  other  In  the  town  of  Protection,  in 
Comanche  county.  On  tlie  22d  day  of  Feb- 
ruary, 1805,  plaintiff  executed  and  delivered 
to  the  Symns  Grocer  Company,  of  Atchison, 
and  B.  L.  McDonald  &  Co.,  of  St.  Joseph,  a 
Joint  chattel  mortgage  on  said  stocks  of  mer- 
chandise, to  secure  an  indebtedness  of  !f2,- 
373.45  to  the  said  mortgagees.  Suid  mortgage 
was  filed  for  record  in  the  office  of  the  regis- 
ter of  deeds  on  the  23d  day  of  February.  On 
said  day  tlie  mortgagees  took  iMssesslon  of 
said  stocks  of  merchandise,  and  phi<'e<l  plain- 
tiff In  possession  thereof  as  tiieir  agent. 
Plaintiff  continued  in  that  capacity  until  the 
merchandise  was  closed  out  by  cliattel  mort- 
gage sale  some  time  in  October  following. 
The  taxes  assessed  against  the  stock  In  Cold- 
water  were  $90,  and  the  taxes  assessed  against 
the  stock  in  Protection  were  $25.91.  Upon  the 
assessment  roll  each  stock  appeared  assessed 
to  plaintiff.  The  taxes  being  unpaid,  on  the 
30th  day  of  January,  185)6,  tlie  county  treas- 
urer Issued  personal  property  tax  warrants, 
and  delivered  them  to  tlie  sheriff  for  the  col- 
lection of  said  taxes,  penalties,  and  costs. 
These  tax  warrants  were  by  tlie  sheriff  re- 
turned unsatisfied.  On  the  20th  day  of  April, 
1896,  abstracts  thereof  were  filed  in  the  office 
of  the  clerk  of  the  district  court,  and  said 
taxes  became  a  lien  on  real  estate  owned  by 
plaintiff  in  said  county.  On  January  6,  18G7, 
plaintiff,  to  avoid  the  sale  of  his  premises 
upon  execution  process,  paid  under  protest,  to 
the  county  treasurer,  the  sum  of  $118.56  In 
full  payment  of  said  taxes,  penalties,  and 
costs.  Prior  to  tlie  commencement  of  the  ac- 
tion, plaintiff  demanded  of  defendant  a  re- 
turn of  the  money  by  him  so  paid.  Its  return 
was  refused.  The  question  we  are  called  up- 
on to  determine  is  whether  plaintiff,  as  mort- 
gagor, on  the  1st  day  of  March,  1805,  liad 
such  an  Interest  in  the  mortgaged  property 
as  rendered  him,  under  the  facts  as  stated, 
liable  for  the  payment  of  the  taxes  levied  and 
assessed  on  said  stocks  of  merchandise  for 
the  year  1885. 

The  contention  of  plaintiff  is  that,  the  mort- 
gagees having  taken  possession  of  the  mer- 
chandise under  the  chattel  mortgage  prior  to 
the  1st  day  of  March,  1805,  under  section 
4250.  Gen.  St.  1901,  they  alone  were  liable 
for  the  payment  of  the  taxes  on  the  mortgaged 


property   for  the  year  1895.     Section  4250 
reads:   "In  the  absence  of  stipulations  to  the 
contrary,  the  mortgagee  of  personal  property 
shall   have   the  legal   title   thereto,   and   the 
light  of  possession."     The  chattel  mortgage 
contained   a   stipulation  that   the   mortgagor 
should  retain  possession  until  default  made, 
but  coutaiued  no  stipulation  as  to  the  legal 
title  of  the  mortgaged  property.     While  the 
statute,  as  between  the  mortgagee  and   the 
mortgagor,  where  there  is  no  stipulation  to 
the  contrary,  vests  the  legal  title  in  the  mort- 
gagee, it  is  not  an  absolute  title.     The  title 
of  the  mortgagee  is  subject  to  the  equitable 
rights  of  the  mortgagor.     Whatever  surplus 
remains  of  the  mortgage  chattels,  or  of  the 
proceeds  of  the  sale,  after  satisfaction  of  the 
debt.  Is  a  belonging  or  an  asset  of  the  mort- 
gagor.   This  interest  in  the  mortgaged  prop- 
erty he  may  sell  or  again  incumber,  subject 
to  the  lien  of  the  prior  mortgage.     Section 
42.')2,  Gen.  St.  1901,  provides  that,  after  con- 
dition broken,  the  mortgagee  or  his  assignee 
may  proceed  to  sell  the  mortgaged  property, 
or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  mortgage  and  costs  of  sale.     Sec- 
tion 4254  provides  that,  after  satisfying  the 
mortgage  and  costs  of  sale,  the  suri>lus  shall 
be   paid   to   any   subsequent   mortgagee    en- 
titled thereto,  or  to  the  mortgagor  or  his  as- 
signs.    Thei«e  are  statutory  recognitions   of 
the  interest  of  the  mortgagor,  his  assigns,  and 
subsequent    mortgagees    in    the    mortgaged 
property.    The  right  of  creditors  of  tiie  mort- 
gagor to  make  claim  to  his  interest  In   the 
mortgaged  property  and  a  means  of  reaching 
that  interest  has  received  recognition  by  this 
court.    In  Anderson  v.  Bank,  64  Kan.  587,  67 
Pac.  1110,  where  the  right  of  a  creditor  of  a 
mortgagor  to  levy  an  execution  on  tlie  prop- 
erty covered  by  chattel  mortgage  while  in  the 
possession  of  the  mortgagee  was  denied,  with 
reference  to  the  interest  of  the  mortgagor  in 
the  property  it  was  said:  "The  Judgment  cred- 
itor Is  not  wltliout  a  remedy.    If,  in  his  Jxidg- 
ment,  there  will  remain  a  surplus  after  the 
mortgage  claim  has  been  satisfied,  he    may 
garnishee  the  mortgagee,  and  thus  by  way  of 
equitable  atttachnient  satisfy  his  Judgment." 
In  Fields  v.  Russell,  38  Kan.  720,  17    Pac. 
470,  it  was  held  that  the  mortgagor  In   pos- 
session of  personal  property  assessed  In    his 
name  was  not  entitled  to  credit  on  his   as- 
sessment for  the  amount  owing  by  him   on 
the  mortgage  debt.    Neither  would  the  mort- 
gagee in  possession  of  mortgaged  property. 
If  assessed  in  his  name,  be  entitled  to  credit 
on    his   assessment   for   the   taxes   as.<es*t*ed 
against  the  note  and  mortgage  held  by   him 
against  the  mortgagor.     Construing  seotlons 
42.52  and  4254   with  section  4250.  it  is    ap- 
parent tliat  it  was  the  intention  of  the  Legis- 
lature to  pass  such  title  only  to  the  morti^agee 
as  would  enable  him  to  sell  the  mortgaged 
property  and  apply  the  proceeds  to  the  dis- 
charge of  the  mortgage  debt.     A  mortgagee 
in  possession  of  chattel  mortgaged  property 
Is  In  possession  only  for  the  purpose  of  satia- 
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fyinjf  the  mortgage  debt  The  debt  secured 
by  tbe  mortgage  measures  bis  Interest  tbere- 
In.  "Whether  the  interest  of  the  mortgagee 
or  mortgagor  In  the  mortgaged  property  Is 
the  greater,  the  taxing  authorities  ought  not 
to  be  required  to  determine.  Nor  ougbt  they 
be  required  to  determine  whether  or  not  per- 
sonal property  Is  incumbered  by  chattel  mort- 
gage. It  would  lead  to  endless  trouble  and 
expensive  litigation  if  it  were  left  to  the  tax- 
ing authorities  to  determine,  apportion,  and 
tax  tbe  interest  of  the  mortgagee  and  the 
mortgagor.  The  mortgagee  and  the  mortga- 
gor have  each  an  interest  in  the  mortgaged 
property.  We  see  no  reason  why  the  mort- 
gagor should  be  relieved  from  liability  for 
payment  of  the  taxes  assessed  against  the 
mortgaged  property,  and  especially  where  as- 
sessed In  his  name.  It  is  much  easier  for  the 
mortgagee  and  the  mortgagor  to  have  an  un- 
derstanding as  to  the  payment  of  taxes  on 
mortgaged  property,  or  to  adjust  the  matter 
of  t.ixntlon  between  themselves,  if  It  requires 
adjustment,  than  it  Is  for  the  taxing  authori- 
ties to  determine  whether  or  not  property  Is 
incumbered,  and,  If  incumbered,  who  is  the 
mortgagee  and  who  the  mortgagor,  and 
whether  it  should  more  properly  be  taxed  to 
the  mortgagee  or  the  mortgagor. 

We  find  no  material  error  in  the  record. 
The  Judgment  of  the  court  below  is  affirmed. 
All  tlie  Justices  concurring. 


(tg  Kan.  m) 

GILLAM  V.  DALE  et  aL 
(Supreme  Court  of  Kansas.     May  7,  1904.) 

BBKEPICIABT    INSUBANCE — BENEFICIARIES — IN  - 
8URABLE  INTEREST. 

1.  By  section  1,  c.  147.  p.  309,  Laws  1809 
(section  .3560,  Gen.  St.  1901),  all  fraternal  ben- 
eficiary associations  were  erected  into  corpora- 
tions with  a  form  of  government  prescribed. 
The  act  provides :  "The  payment  of  death  ben- 
efits of  such  an  association  shall  be  to  the  fam- 
ilies, heirs,  blood  relatives,  affianced  husband 
or  affianced  wife  of.  or  persons  dependent  upon 
the  members  thereof."  Held,  that  other  persons 
than  those  designated  in  the  statute  have  no  in- 
surable interest  in  the  life  of  a  member,  and 
cannot  be  made  beneficiaries  or  receive  death 
benefits. 

2.  Persons  who  may  receive  death  benefits 
from  fraternal  aid  associations  being  restricted 
by  law_  to  designated  classes,  another  not  in- 
cluded in  such  classes  cannot  indirectly  become 
a  beneficiary  by  agreement  between  the  assured 
and  one  lawfull.v  authorized  to  receive  death 
benefits,  in  which  the  latter  agreed  to  act  as 
trustee  for  the  person  having  no  insurable  in- 
terest. 

(Syllabus  by  the  Court.) 

Krror  from  District  Court,  Marion  County; 
O.  L.  Moore,  .Tndge. 

Action  by  the  I'Yatemal  Aid  Association, 
In  the  nature  of  a  bill  of  Interpleader,  against 
M.  P.  Dale  and  others,  in  which  M.  J.  Gillam 
filed  an  luterplea.  A  demurrer  to  tbe  inter- 
plea  was  sustained,  and  Gillam  brings  error. 
Affirmed. 

W.  H.  Carpenter,  for  plaintiff  in  error.  H. 
S.  Martin,  for  defendants  in  error. 


SMITH,  J.  In  1807  May  E.  Renberger  be- 
came a  member  of  tbe  Fraternal  Aid  Asso- 
ciation. A  benefit  certificate  was  issued  to 
her  by  the  society,  which  was  in  effect  a 
life  insurance  policy,  for  tbe  sum  of  $2,000, 
payable  at  death  to  Abraham  Renberger  and 
Arthur  J.  Renberger,  her  husband  and  son, 
respectively.  In  August,  1902,  during  her 
last  illness,  Mrs.  Renberger,  with  the  con- 
sent of  the  association,  surrendered  the  bene- 
fit certificate  above  mentioned,  and  there  was 
issued  to  her  another  in  its  stead,  alike  in  all 
respects  as  the  first,  except  that  the  bene- 
ficiaries named  were  Arthur  J.  Renberger  the 
son,  to  tbe  amount  of  $1,500,  and  to  M.  F. 
Dale,  a  brother,  to  the  amount  of  $300.  The 
insured  died  in  September,  1002.  Soon  after, 
a  controversy  arose  between  the  husband, 
who  was  named  as  a  beneficiary  in  the  first 
certificate,  and  the  association,  respecting  the 
right  of  the  former  to  a  portion  of  the  In- 
surance. The  Fraternal  Aid  Association  then 
commenced  an  action  in  the  nature  of  a  bill 
of  Interpleader,  making  the  beneficiaries  In 
both  certificates  parties,  and  praying  that  it 
might  pay  the  amount  of  the  insurance  into 
court  and  be  discharged  from  all  further  lia- 
bility to  any  of  the  persons  claiming  a  right 
to  the  fund.  Its  petition  was  allowed,  and 
the  sum  of  $2,000,  the  amount  of  its  liability 
under  the  certificate,  paid  Into  court.  The 
plaintiff  in  error,  M.  J.  Gillam,  filed  an  inter- 
plea  In  the  case,  and  this  controversy  arose 
over  the  question  whether  such  interplea 
states  a  cause  of  action.  The  material  alle- 
gations are  as  follows: 

"This  interpleader  alleges  that  May  E.  Ren- 
berger, who  had  said  certificate  Issued,  as 
alleged  In  the  petition,  had  been  sick  for  a 
number  of  months,  and  that  this  Interplead- 
er, being  at  that  time  a  practicing  physician 
in  the  city  of  Florence,  where  the  said  May 
E.  Renberger  lived,  at  the  Instance  and  re- 
quest of  said  May  E.  Renberger,  attended 
her  during  all  the  time  that  she  was  sick 
prior  to  her  death,  and  that  he  had  furnished 
medicine  and  care  for  said  May  E.  Renberger 
during  such  time,  at  her  special  request  and 
instance.  This  interpleader  further  says  that 
said  May  E.  Renberger  was  specially  inter- 
ested in  having  this  Interpleader  paid  out  of 
tbe  fund  named  in  said  benefit  certificate, 
which  she  had  caused  to  be  taken  out,  as 
alleged  In  said  petition;  that  a  month  or 
six  weeks  prior  to  her  death,  knowing  that 
she  could  not  long  survive,  she  (the  said  May 
E.  Renberger)  made  an  oral  agreement  or 
arrangement  with  the  said  M.  F.  Dale  where- 
by it  was  agreed  by  and  between  the  said 
M.  F.  Dale  and  said  May  E.  Renberger  that 
she  was  to  have  a  new  benefit  certificate 
Issued  by  said  plaintifT,  naming  said  defend- 
ant Dale  as  a  beneficiary  to  the  amoimt  of 
$500,  and  that  he  was  to  accept  said  sum  as 
trustee,  and  out  of  the  same  pay  the  Inter- 
pleader's bill  for  medical  attendance  during 
the  sickness  of  said  May  E.  Renberger,  and 
also  the  funeral  expenses  of  said  May  E. 
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Renberger;  that  said  defendant  M.  F.  Dale 
then  and  there  orally  agreed  t'<:it  If  such 
change  was  made  In  the  benellt  <-ertiflcate 
he  would  accept  the  same  as  trustee,  and 
after  the  death  of  May  E.  Kenberger,  ai.J 
out  of  the  same,  pay  said  funeral  expenses 
and  the  amount  coming  to  this  Interpleader 
for  his  medical  attendance  so  given  May  E. 
Uenberger,  as  aforesaid.  Wherefore  this  In- 
terpleader says  that  in  truth  and  In  fact  said 
M.  F.  Dale  is  trustee  for  this  Interpleader,  as 
far  as  the  said  beneficiary  is  concerned,  to 
the  amount  due  for  his  said  services  and 
care,  so  rendered  as  aforesaid." 

In  the  prayer  Glllam  asks  the  court  to 
order  the  sum  of  $187.40,  the  amount  du-* 
him  for  medical  services  and  attendance  on 
the  deceased,  to  be  paid  out  of  the  benefit 
fund  In  the  custody  of  the  coi.it.  A  de- 
murrer was  Interposed  to  this  Interplea  for 
the  reason  that  no  cause  of  action  or  ground 
for  relief  was  stated  therein.  The  demurrer 
was  sustained.  This  ruling  Is  before  U8  for 
review. 

Plaintiff  in  error  claims  a  part  of  a  fund 
arising  from  a  benefit  certificate  issued  after 
chapter  147,  p.  309,  Laws  1899  (secUon  3569, 
Oen.  St.  1001),  went  Into  effect  This  law 
erects  all  fraternal  beneficiary  associations 
Into  corporations,  provides  for  their  form  of 
government,  and  requires  that  the  payment 
of  benefits  shall  be  made  "from  assessments, 
premiums  or  dues  collected  from  Its  members, 
and  Interest  accumulations  thereon."  The 
following  is  contained  In  the  first  section  of 
the  act:  "The  payment  of  death  benefits  of 
such  an  association  shall  be  to  the  families, 
heirs,  blood  relatives,  affianced  husband  or 
affianced  wife  of,  or  to  persons  dependent 
uiwu  the  member  thereof."  It  is  provided 
that  such  associations  shall  be  governed  by 
the  law  quoted  from,  and  shall  be  exempt 
from  the  provisions  of  other  Insurance  laws 
of  the  state.  Persons  who  may  receive  death 
benefits  from  fraternal  aid  associations  are 
designated  In  the  statute  and  are  restricted 
to  specific  classes.'  Creditors  are  not  men- 
tioned. It  would  contravene  the  public  policy 
of  the  state  expressed  in  the  law  to  permit 
others  than  those  designated  to  have  an  In- 
surable Interest  In  the  life  of  a  member. 

In  the  case  of  Britton  v.  Royal  Arcanum, 
46  X.  J.  Eq.  102,  105,  18  Atl.  675,  676,  19 
Am.  St.  Rep.  370,  Britton  was  a  member  of 
the  Royal  Arcanum,  a  mutual  benefit  asso- 
ciation. He  was  Insured  for  $3,000,  and  had 
one  Brennan,  a  creditor  not  related  to  him, 
named  In  the  certificate  as  his  beneficiary, 
to  whom  the  certificate  was  delivered.  The 
contract  of  Insurance  was  made  In  Massa- 
chusetts, where  the  statute  restricted  the 
lieneficiarles  In  such  societies  to  "widows, 
orphans,  or  other  relatives  of  deceased  mem- 
bers,  or  persons  dependent  upon   deceased 


members."  The  action  was  brought  by  the 
mother  of  the  deceased  against  the  Royal 
Arcanum  to  recover  the  amount  of  the  in- 
surance. Vice  Chancellor  Van  Fleet  said: 
"Brltton's  attempt  to  make  Brennan  his  ben- 
eficiary must  be  treated  as  nugatory.  In  an- 
other case  involving  the  same  question  I  have 
said.  In  conformity  to  what  I  understand  to 
be  the  uniform  course  of  decision  on  this 
subject,  that,  where  a  corporation  Is  organ- 
ized under  a  statute  authorizing  the  forma- 
tion of  corporations  to  accumulate  a  fund  to 
be  paid  to  the  wldow^s  and  children  of  de- 
ceased members,  the  corporation  can  only 
pay  the  fund  to  the  widows  and  children  of 
deceased  members,  and.  If  It  should  make  a 
promise  to  pay  any  part  of  It  to  any  other  per- 
son. Its  promise  would  be  void.  Its  promise 
would  not  only  be  ultra  vires,  but  In  direct  con- 
travention of  the  purpose  of  the  statute  from 
which  it  derived  both  Its  corporate  existence 
and  power.  And  a  member  of  such  a  cor- 
poration is  equally  powerless  to  divert  from 
Its  appointed  channel  that  part  of  the  fund 
of  the  corporation  which  becomes  payable 
on  bis  death.  American  Legion  of  Honor  v. 
Smith,  45  N.  J.  Eq.  460  117  Atl.  770].  89 
that  I  think  It  must  be  regarded  as  entirely 
clear  that  Brennan  has  no  right  whatever  to 
the  sum  In  controversy,  nor  to  the  certificate 
of  membership  issued  to  Britton."  To  the 
same  effect,  see  American  Legion  of  Honor 
v.  Smith,  45  N.  J.  Eq.  406.  17  Atl.  770;  State 
ex  rel.  v.  People's,  etc..  Association,  42  Ohio 
St.  579;  Clarke  v.  Schwa rzenberg,  162  Mass. 
98,  38  N.  E.  17;  Skiliiugs  t.  Massachusetts 
Benefit  Association,  146  Mass.  217,  15  X.  E. 
506;  American  Legion  of  Honor  v.  Perty, 
140  Mass.  580,  5  N.  E.  634.  Nor  could  a 
person  having  no  Insurable  Interest  In  the 
life  of  another  obtain  benefits  under  a  policy 
Issued  to  one  having  an  Insurable  Interest. 
In  which  the  latter  was  a  mere  trustee  for 
the  former.  An  advantage  could  not  be  ob- 
tained by  Indirection  which  would  be  denied 
If  done  openly.  Whltmore  v.  Sup.  Lodge 
Knights  &  Ladies  of  Honor,  100  Mo.  36,  13 
S.  W.  495. 

It  Is  argued  that  the  association,  having 
paid  the  amount  of  the  benefit  certificate  into 
court,  waived  the  claim  that  plaintiff  was 
not  In  the  class  of  beneficiaries  mentioned 
In  the  statute,  which  It  might  lawfully  da 
Whatever  the  rule  may  be.  where  benefi- 
ciaries are  designated  in  the  constitution  or 
by-lnws  of  the  society  only.  It  is  clearly  be- 
yond the  power  of  benefit  associations  gov- 
erned by  tlie  law  of  this  state,  and  given 
corporate  existence  by  such  law,  to  iwy  out 
funds  collected  from  Its  members  to  i)er8ons 
outside  of  the  classes  designated  in  the  stat- 
ute. 

The  Judgment  of  the  court  below  will  be 
affirmed.    All  the  Justices  concurring. 
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JOHN  DEEKE  PLOW  CO.  v.  WYLAND  et  al. 

SAME  V.  SPATZ. 

(Supreme  Court  of  Kansas.     May  7,  1904.) 

FOBBION  CORPORATIONS— TBANSACTING  BCSI- 
NKSS  IN  STATE— RIGHT  OF  ACTION— CONDI- 
T10.N8    PRECEDENT- INTERSTATE    COMMERCE. 

1.  A  single  transaction  by  a  foreign  corpora- 
tion may  constitute  a  doing  of  business  in  this 
state  within  the  meaning  of  section  1283,  Gen. 
St.  1901,  malting  certain  requirements  of  foreign 
corporations  doing  business  in  the  state,  wliere 
such  transaction  is  a  part  of  the  ordinary  busi- 
ness of  the  corporation,  and  indicates  a  purpose 
to  carry  on  a  substantial  part  of  its  dealings 
here. 

2.  It  was  not  the  legislative  intent  that  for- 
eign corporations  maintaining  resident  agents 
in  this  state  through  whom  orders  for  the  pur- 
chase of  goods  are  solicited,  and  to  whom  such 
goods  are  sent  for  delivery  to  the  buyers,  should 
be  exempted  from  the  requirements  exacted  by 
such  section. 

3.  That  part  of  said  section  which  provides 
that  no  foreign  corporation  doing  business  in 
this  state  shall  maintain  an  action  in  any  of 
the  courts  thereof  without  first  filing  certain 
statementii  with  the  Secretary  of  State  is  not 
violative  of  the  commerce  clause  of  the  federal 
Constitution,  even  when  applied  to  corporations 
engaged  solely  in  interstate  commerce. 

(Syllabus  by  the  Court.) 

Krror  from  District  Court,  Jewell  County; 
B.  M.  Pickler,  Judge. 

Actions  by  the  John  Deere  Plow  Company 
against  W.  W.  Wyland  and  others  and 
against  B.  F.  Spatz.  Judgments  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Boyle,  Guthrie,  Hurt  &  Davidson,  and  E. 
P.  Hotchkiss  (W.  F.  Guthrie,  of  counsel),  for 
plaintiff  in  error.  R.  C.  Postlethwaite,  B.  A. 
Mason,  and  Buniham  &  Dashiell,  for  defend- 
ants In  error  Wyland  and  others.  F.  T.  Burn- 
ham  and  B.  A.  Mason,  for  defendant  In  error 
Spatz. 

MASON,  J.  These  cases  are  submitted  to- 
gether, and  involve  the  same  questions.  In 
each  the  John  Deere  Plow  Company,  a  for- 
eign coHJoratlon,  sued  In  the  district  court 
tipon  a  note;  a  defense  was  interposed  by  an- 
swer based  upon  the  law  relating  to  foiipign 
corporations,  and  especially  tiiwn  section  1283 
of  the  General  Statutes  of  1901,  which  forbids 
any  corporation  doing  business  In  the  state 
to  maintain  an  action  In  any  of  the  courts 
thereof  without  first  filing  certain  statements 
with  the  Secretary  of  State;  a  reply  admit- 
ted noncompliance  with  the  statute,  but  set 
out  matters  claimed  to  exempt  plaintiff  from 
Its  operation;  and  judgment  was  rendered 
for  the  defendant  upon  the  pleadings.  The 
plaintiff  asks  the  reversal  of  the  Judgments 
upon  those  grounds:  That  In  each  case  the 
pleadings  disclose  but  one  transaction,  and 
that  this  does  not  constitute  the  doing  of 
business  within  the  meaning  of  the  net:  that 
the  only  t>uslness  engaged  In  by  the  corpora- 
tion was  the  sale  of  merchandise  from  a 
point  outside  the  state  to  buyers  within  It, 

f  1.  See  QorporAtions,  vol.  12,  Cent.  DIs.  i  2626. 


and  that  the  statute  Is  not  Intended  to  apply 
In  such  a  case,  or,  if  so  Intended,  that  it  is  to 
that  extent  in  contravention  of  the  federal 
Constitution,  as  an  attempt  to  regulate  inter- 
state commerce. 

The  statute  requires  each  foreign  corpora- 
tion seeking  to  do  business  in  the  state  to 
make  application  to  the  charter  board  for 
permission  to  do  so,  which  is  granted  only 
upon  compliance  with  certain  requirements, 
including  the  payment  of  fees.  Section  l'28ii, 
al)ove  referred  to,  reads:  "It  shall  be  the 
duty  of  the  president  and  secretary  or  of  the 
managing  officer  of  each  corporation  for 
profit  doing  business  tn  this  state,  except 
l>ankin^,  insurance  and  railroad  corporations, 
annually,  on  or  before  the  1st  day  of  August, 
to  prepare  and  deliver  to  the  Secretary  of 
State  a  complete  detailed  statement  of  the 
condition  of  such  corporation  on  the  30th  day 
of  June  next  preceding.  •  •  •  No  action 
shall  be  maintained  or  recovery  liad  in  any  of 
tlie  courts  of  this  state  by  any  cori>oratlon 
doing  business  in  this  state  without  first  ob- 
taining the  certificate  of  the  Secretary  of 
State  tliat  statements  provided  for  in  this 
section  have  been  properly  made."  The  re- 
ply in  each  case  shows  that  the  note  sued 
upon  was  given  for  the  pnrcliase  price  of  ma- 
chinery sold  by  plaintiff  to  defendant,  the 
negotiations  for  such  sale  having  been  made, 
and  the  order  for  such  machinery  having 
been  taken,  by  an  agent  of  plaintiff  residing 
in  Kansas;  that  the  order  was  in  \\Tltlng. 
made  by  defendant,  and  dellvere<l  to  the  lo- 
cal agent,  by  whom  it  was  forwarded  to 
plaintiff  at  Kansas  City,  Mo.,  for  acceptance 
or  rejection;  that  plaintiff  then  accepted  the 
order,  and  shipped  the  machinery  to  the  lo- 
cal agent  for  delivery  to  defendant.  It  is 
contended  by  plaintiff  in  error  that  as  but 
one  transaction  is  referred  to  in  e.ich  cise, 
and  as  each  must  be  decided  solely  upon 
Its  own  record,  it  cannot  be  said  that  It  Is 
made  to  appear  that  the  conioration  was  en- 
gaged in  business  in  this  state.  It  is  siiid 
in  13  A.  &  E.  Encyc.  of  L.  (2<1  Ed.)  >-t50,  that: 
"The  doing  of  a  single  act  of  business  in  the 
domestic  state  by  a  foreign  corponitiou  does 
not  constitute  the  doing  or  carrj'ing  on  of 
business  within  the  meaning  of  the  stjjtu- 
tory  and  constitutional  provisions."  Many 
decisions  are  there  cited  in  support  of  this 
declaration,  to  which  may  be  addtnl:  Com. 
Bank  v.  Sherman,  28  Or.  573,  43  Pac.  (SW.  52 
Am.  St.  Rep.  811;  Henry  v.  SImantou  (X.  .1. 
Ch.)  54  Ati.  1.-J3;  Oakland  R.  M.  Co.  v.  Wolf 
Co.,  118  Fetl.  239,  .55  C.  C.  A.  fa:  Florslieim 
Bros.  D.  G.  Co.  v.  Lester.  GO  Ark.  120,  2!t  S. 
W.  34,  27  L.  R.  A.  505,  40  Am.  St.  Rep.  I(i2: 
Delaware  &  Hudson  Otnal  Co.  v.  Mahlen- 
brock.  63  N.  J.  Law,  281,  43  -\tl.  97S.  45  L.  R. 
A.  5.38.  See,  also,  6  Tliomp.  Corp.  S  7i»3(i. 
For  the  most  part  these  authorities  merely 
hold  that  the  expression  "doing  business"  is 
not  to  be  given  such  a  strict  and  literal  con- 
struction as  to  make  it  ai)ply  to  any  coriwrate 
dealing  whatever.     They  turn  rather  upon 
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the  character  than  upon  the  amount  of  busi- 
ness done.  This  is  illustrated  by  the  fact  that 
the  particular  transactions  under  considera- 
tion are  frequently  de8crll>ed  as  "independ- 
ent" "isolated,"  "occasional,"  "incidental," 
"accidental,"  "casual,"  "not  of  a  character  to 
indicate  a  purpose  to  engage  in  business  with- 
in the  state,"  as  well  as  "single."  In  the  deci- 
sion most  frequently  cited  in  this  connection. 
Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727, 
5  Sup.  Ct.  739,  28  L.  £d.  1137,  stress  is  laid 
upon  the  circumstance  that  there  was  no 
purpose  to  do  any  other  business  in  the  state. 
The  controlling  principle  involved  in  these 
cases  has  already  been  applied  by  this  court 
in  Commission  Co.  v.  Hasten,  75  Pac.  1028. 
The  scope  of  the  rule  invoked  is  stated,  and 
the  limitations  to  which  it  is  subject  are  sug- 
gested, in  the  third  paragraph  of  the  syllabus 
in  that  case,  which  reads:  "Isolated,  Inde- 
pendent transactions  in  this  state  incidental- 
ly necessary  to  the  business  of  a  foreign  cor^ 
iraration  conducted  at  Its  domicile,  fully  com- 
pleted before  action  commenced,  will  not  pre- 
vent recovei-y  in  the  courts  of  this  state  by 
such  corporation  under  section  1283,  Gen.  St 
1901,  when  no  repetition  of  such  acts  is  in 
contemplation,  and  the  territory  of  the  state 
Is  not  being  made  the  basis  of  operations  for 
the  conduct  of  any  part  of  the  corporation's 
business  at  the  time  the  suit  is  begun."  Al- 
though the  record  In  each  case  discloses  but 
one  transaction  of  the  corporation,  that  trans- 
action was  not  merely  incidental  or  casual. 
It  was  a  part  of  the  very  business  to  per- 
form which  the  corporation  existed.  It  did 
distinctly  indicate  a  pnipose  on  the  part  of 
the  corporation  to  engage  In  business  within 
the  state,  and  to  make  Kansas  a  part  of  its 
field  of  (deration,  where  a  substantial  part  of 
its  ordinary  tra£flc  was  to  be  carried  on. 
Therefore,  although  a  single  act  It  consti- 
tuted a  doing  of  business  in  the  state  within 
the  meaning  of  the  statute,  while  several  acts 
of  a  different  nature  might  not  have  had  that 
effect.  See,  In  this  connection,  Farrior  v. 
New  Eng.  Mtg.  Sec.  Co.,  88  Ala.  275,  7  South. 
200,  and  other  Alabama  cases  cited  in  Chatta- 
nooga B.  &  L.  A.  V.  Denson,  188  U.  S.  408, 
23  Sup.  Ct  630,  47  L.  Ed.  870. 

The  contention  that  the  statute  In  question 
is  not  to  be  construed  as  applying  to  foreign 
corporations  engaged  wholly  in  interstate  com- 
merce finds  some  supiK>rt  In  the  authorities. 
See  13  A.  &  E.  Enc.  of  L.  (2d  Ed.)  870,  and  17 
A.  &  E.  Enc.  of  L.  106,  where  It  is  said:  "The 
transaction  of  the  business  of  interstate  com- 
merce is  not  considered  as  'doing  business  in 
the  state,'  within  the  meaning  of  the  stata 
statutes  regulating  foreign  corix>ration8  'do- 
ing business  within  the  state.' "  Many  of  the 
cases  cited  in  support  of  this  statement,  how- 
ever, de<-ide  merely  that  provisions  imposing 
conditions  upon  the  conduct  of  interstate 
commerce  are  unconstitutional.  Such  of 
them  as  hold  that  properly  interpreted,  the 
statutes  do  not  apply  to  corporations  engaged 
in  interstate  commerce,  reach  that  conclusion 


only  by  a  vigorous  application  of  the  princi- 
ple that.  If  possible,  a  construction  should  be 
adopted  that  will  avoid  Interference  with  the 
federal  Constitution.  See,  also,  17  A.  &  E. 
Encyc.  of  L.  (2d  Ed.)  75,  and  cases  cited. 
Whether  or  not  all  parts  of  the  Kansas  stat- 
ute ai-e  valid,  we  think  It  was  the  intention 
of  the  Legislature  that  It  should  reach  every 
continuous  exercise  of  a  coiporate  franchise, 
and  should  apply  la  such  cases  as  the  present 
even  conceding  that  the  business  of  plaintiff 
was  purely  interstate  commerce.  It  was  so 
declared  in  State  ex  rel.  v.  Book  Co.,  65  Kan. 
847,  69  Pac.  563,  where  the  act  was  upheld 
upon  the  theory  that  the  requirements  made 
of  a  corporation  engaged  in  such  business 
were  not  burdens  upon  it  but  measures  of 
protection  to  the  people  of  the  state.  It  is 
not  necessary  to  consider  at  this  time  wheth- 
er the  portion  of  that  decision  which  affirms 
the  constitutionality  of  the  act  is  consistent 
with  the  Bdjndtcatious  of  the  federal  Su- 
preme Court  on  the  subject  These,  with 
other  cases  bearing  on  the  matter,  are  col- 
lected, classified,  and  discussed  In  an  ex- 
haustive note  on  "Corporate  Taxation  and 
the  CJommerce  Clause,"  In  00  L.  R.  A.  641, 
677.  But  their  effect  need  not  be  decided, 
for  no  such  question  Is  here  Involved.  So 
far  as  the  present  controversy  is  concerned.  It 
may  be  admitted  that  the  state  has  no  power 
to  exact  any  requirements  whatever  as  a  con- 
dition precedent  to  the  doing  of  business  in 
this  state  by  a  foreign  corporation  engaged 
solely  in  Interstate  commerce.  The  only  part 
of  the  statute  affecting  the  matter  now  to  be 
determined  Is  that  already  quoted  In  full, 
which  merely  provides  that  no  foreign  cor- 
poration doing  business  in  this  state  shall 
maintain  an  action  In  any  of  the  courts  of 
the  state  without  furnishing  certain  informa- 
tion regarding  its  affairs.  The  restriction  Is 
laid,  not  upon  the  doing  of  business,  but 
upon  the  use  of  the  local  courts.  In.  Haldy 
V.  Tomoor-Haldy  Co.,  4  Ohio  Dec.  118,  Bate- 
man  V.  Western  Star  Milling  Co.  (Tex.  Civ. 
App.)  20  S.  W.  931,  and  Woessner  v.  H.  T. 
Cottam  &  Co.  (Tex.  Civ.  App.)  47  S.  W.  678. 
statutes  conditionally  denying  relief  through 
the  courts  to  foreign  corporations  engaged  in 
Interstate  commerce  were  held  to  be  uncon- 
stitutional, but  In  each  of  these  cases  the 
statute  refused  a  remedy  because  it  was  in- 
voked in  aid  of  a  right  that  accrued  while  the 
corporation  was  doing  business  without  hav- 
ing met  its  requirements,  the  objection  run- 
ning against  the  cause  of  action  itself.  Here 
the  corporation  is  placed  under  a  disability 
to  sue  upon  any  claim  whatever,  so  long  as  it 
falls  to  make  the  statements  exacted  of  it. 
It  may  defend  itself  when  attacked,  and 
may  even  prosecute  proceedings  In  error  in 
this  court  to  review  a  Judgment  rendered 
against  it  Swift  &  Co.  v.  Platte  (Kan.)  72 
Pac.  271.  Its  contracts  made  during  its  non- 
compliance are  not  held  void.  The  courts  do 
not  take  jurisdiction  of  its  controversies  and 
determine  them  against  It  because  of  its  past 
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attitude;  they  merely  abate  the  Inquiry  un- 
til the  required  statements  are  made.  State 
V.  Book  Go.  (Kan.  Sup.)  69  Pac.  563:  De 
Camp  V.  Warren  Mortg.  Co.  (Kan.)  70  Pac. 
581.  Altbougli  in  eacli  of  tlie  present  cases 
the  defense  was  made  by  answer  and  the 
Judgment  was  that  the  defendant  recover  his 
costs,  the  effect  Is  the  same  as  though  a  for- 
mal piea  in  al)atement  had  been  interposed 
and  sustained.  There  is  no  adjudication 
against  the  plaintiff  further  than  that  it  could 
not  ttt  the  time  maintain  an  action,  and  this 
Judgment  does  not  bar  a  new  action  when- 
ever the  disability  shall  be  remoTCd.  Ashley 
V.  Ryan,  49  Oblo  St.  504,  31  N.  B.  721.  arose 
upon  Ohio  statutes  anthorizlDg  the  consoli- 
dation of  corporations  upon  stated  conditions, 
Including  the  payment  of  certain  fees.  A  for- 
eign corporation  engaged  in  interstate  com- 
merce sought  to  avail  Itself  of  the  privilege 
so  afforded,  without  complying  with  the  con- 
ditions, contending  that  the  exactioa  of  the 
fees  was  a  burden  upon  Interstate  commerce. 
The  court  said:  "The  power  to  regulate 
commerce  between  the  states  belongs  with- 
out doubt  to  the  Cktngresg  of  the  United 
States:  the  states  cannot  interfere  with  or 
regulate  it  ixi  any  way.  But  the  duty  of  the 
states  in  respect  to  such  commerce  is  passive, 
and  not  active.  No  state  is  under  any  federal 
obligation  to  furnish  highways,  nor  to  create 
agencies  of  any  kind,  for  the  purpose  of  fa- 
cilitating Interstate  commerce.  The  grant  of 
the  right  to  be  a  corporation  is  within  the 
sovereign  discretion  of  the  state,  and  cannot 
be  controlled  by  any  other  power,  state  or 
federal.  As  It  may  create  or  withhold  such 
franchises  at  its  pleasure,  it  may  grant  them 
upon  such  conditions  as  best  suit  its  own  no- 
tions of  convenience  and  policy.  Hence  the 
state  violates  no  federal  duty  toward  non- 
residents, whether  corporate  or  natural  per- 
sons, in  refusing  them  corporate  franchises, 
or  in  making  an  exaction  for  the  grant  of  the 
same,  simply  because  such  persons  may  have 
the  control  of  a  system  of  railways  used  In 
Interstate  commerce."  The  case  was  taken 
to  the  Supreme  Court  of  the  United  States, 
and  in  affirming  the  decision  of  the  state 
court  it  was  there  said  (158  U.  S.  436,  14  Sup. 
Ct  865,  38  li.  Ed.  773):  "The  question  here  Ic 
not  the  power  of  the  state  of  Ohio  to  lay  a 
charge  on  Interstate  commerce,  or  to  prevent 
a  foreign  corporation  from  engaging  In  inter- 
state commerce  within  its  confines,  but  sim- 
ply the  right  of  the  state  to  determine  upon 
what  conditions  its  laws  as  to  the  consolida- 
tion of  corporations  may  be  availed  of."  In 
paraphrase  of  this  argument  as  applied  to 
the  facts  of  this  case,  it  may  be  said:  "The 
question  here  is  not  the  power  of  the  state 
of  Kansas  to  lay  a  charge  on  interstate  com- 
merce, or  to  prevent  a  foreign  corporation 
from  engaging  in  interstate  commerce  within 
Its  confines,  but  simply  the  right  of  the  state 
to  determine  upon  what  conditions  its  laws 
as  to  the  enforcement  of  rights  through  its 
courts  may  be  availed  of."  The  part  of  the 
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statute  under  consideration  lays  no  embargo 
or  burden  upon  interstate  commerce;  It  does 
not  seek  to  prevent  or  hamper  the  transac- 
tions of  corporations  engaged  In  that  busi- 
ness; it  does  not  declare  their  contracts  void, 
or  deny  them  the  enforcement  of  any  rights 
whatever;  it  merely  provides  that  if  they 
wish  to  make  use  of  the  machinery  of  the 
state  courts  for  their  own  beneflt  they  must 
do  so  upon  the  same  terms  as  other  corporate 
sultoro.  In  this  we  find  no  Interference  with 
the  powera  reserved  to  Congress  by  the  fed- 
eral Constitution. 

The  Judgments  are  affirmed.    All  the  Jus- 
tices concurring. 


(6«  Kan.  278) 
UNION  PAC.  R.  CO.  et  al.  v.  BOARD  OF 
COM'RS  OF  SALINE  COUNTY. 
(Supreme  Court  of  Kansas.     May  7,  1904.) 

B£8   JUnjCATA— ACTION    AGAINST   COUNTT  COM- 

MISSIONEBS— CONCLUSIVENESS  AOAINST 

COCNTY. 

1.  An  action  involvinir  the  interests  of  a 
county  was  brought  ai^inst  three  persons  desig- 
nated as  county  commissiouRrs  ot  the  coanty, 
instead  of  suinK  them  an  a  board  of  county  com- 
missioners. The  wrongs  complained  of  in  the 
petition  and  8oUK;ht  to  be  enjoined  were  charged 
to  have  been  committed  by  the  county  through 
its  duly  constituted  officers.  No  objection  was 
made  necause  of  the  misnomer,  and  the  case 
was  tried  as  if  the  board  was  in  court  asserting 
the  rights  of  the  county,  and  in  subsequent 
pleadings  and  proceedings  in  the  case  the  com- 
missioners were  described  as  the  "board  of 
county  commissioners"  of  the  count}',  and  judg- 
ment was  rendered  agitinst  the  commissioners 
as  a  board.  Held,  that  the  county  was  a  party- 
to  the  action,  and  is  bound  by  the  judgment  ren- 
dered. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Saline  County; 
R.  F.  Thompson,  Judge. 

Action  by  the  board  of  county  commission- 
ers of  the  county  of  Saline  against  the  Union 
Pacific  Railroad  Company  and  another  for 
Injunction.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

N.  H.  Loomis,  R.  W.  Blair,  and  H.  A. 
Scandrett,  for  plaintiffs  in  error.  C.  W. 
Burch,  for  defendant  in  error. 

JOHNSTON,  C.  J.  This  was  an  action 
brought  by  the  board  of  county  commission- 
era  of  Saline  county  to  enjoin  the  Union 
Pacific  Railroad  Company  from  excavating 
a  ditch  In,  or  Interfering  with  the  ose  of,  an 
alleged  highway.  In  1870  proceedings  were 
had  towards  the  laying  out  of  a  highway 
along  and  within  50  feet  of  the  Union  Pacific 
Railroad  track,  and  the  roadway  has  been 
improved  and  used  since  that  time.  The  rail- 
road company  contended  that  the  road  was 
not  legally  established;  that  it  was  upon  its 
right  of  way,  which  extended  200  ifeet  on 
each  side  of  the  railroad  track,  and  that  the 
public  had  acquired  no  right  to  use  any  por- 
tion of  the  right  of  way  for  a  highway;  and 
nnally  it  was  averred  that  In  1800  the  claims 
of  the  respective   parties  to  this  litigation 
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had  been  fully  and  finally  determined  In  a 
prior  action.  In  tlie  present  case  the  court 
found  and  decided  that  the  alleged  highway 
was  on  the  right  of  way  of  the  railroad  com- 
pany; that  the  proceedings  had  before  the 
board  of  county  commissioners  in  1870  to- 
wards the  establishment  of  a  highway  were 
absolutely  void;  that  a  highway  had  not  been 
acquired  or  established  over  the  right  of  way 
by  prescription;  that  the  Issues  in  the  pres- 
ent action  were  the  same  as  those  in  the 
prior  action,  but  that  the  county  was  not 
then  properly  brought  into  court,  and  was 
therefore  not  bound  by  the  judgment  then 
rendered;  and.  Anally,  that  the  railroad  com- 
pany was  estopped  from  asserting  that  the 
roadway  was  not  a  public  highway.  Each 
party  complains  of  adverse  rulings,  but  the 
question  of  res  adjudicata  is  controlling,  and 
the  only  one  that  requires  consideration.  The 
former  litigation  as  to  the  roadway  in  ques- 
tion was  begun  in  the  district  court  of  Saline 
county  in  1889,  and  final  Judgment  was  ren- 
dered October  22,  1890.  In  the  entry  of 
Judgment  then  made  it  was  recited  that  the 
railroad  company  was  entitled  to  a  perpetual 
injunction  against  the  county  commissioners 
of  the  county  and  the  township  officers  from 
entering  upon  or  laying  out  the  highway  in 
question,  and  it  was  adjudged  and  decreed 
that  they  be  perpetually  enjoined  from  doing 
so,  or  In  any  way  interfering  with  the  rail- 
road company  in  the  exclusive  use  of  Its 
right  of  way  over  which  the  roadway  had 
been  laid.  The  jurisdiction  of  the  court  ren- 
dering that  Judgment  is  unquestioned,  and, 
as  the  trial  court  found  the  Issues  in  that 
proceeding  to  be  identical  with  those  sub- 
mitted in  the  present  one,  the  only  remain- 
ing condition  essential  to  a  Judgment  by  es- 
toppel is  the  identlt,v  of  parties;  that  is, 
whether  the  county  of  Saline  was  a  party  to 
and  bound  by  the  Judgment  then  rendered. 
The  petition  in  the  first  action  was  entitled 
"The  Union  Pacific  Railway  Company,  Plain- 
tiff, V.  John  W.  Burke,  Taylor  Miller,  and  P. 
Swedlund.  County  Commissioners  of  Saline 
County,  Kansas,  Peter  Soldan,  Township 
Trustee  of  Spring  Creek  Township,  and  John 
O.  Lundquist,  Road  Overseer  of  District  No. 
4  of  Spring  Creek  Township,  Defendants." 
Among  other  things,  it  was  alleged  in  the 
petition  that  the  county  of  Saline,  through 
Its  duly  constituted  officers,  and  the  township 
of  Spring  Creek,  through  its  duly  constituted 
officers,  had  entered  upon  and  were  laying 
out,  repairing,  and  building  a  highway  over 
the  right  of  way  of  the  railroad.  In  violation 
of  the  rights  of  the  railroad  company,  and 
asking  that  they  be  enjoined  from  so  doing. 
Upon  this  petition  a  temporary  order  was 
issued  restraining  the  defendants  from  con- 
tinuing the  work.  A  summons  was  issued 
to  Burke,  Miller,  and  Swedlund,  as  county 
commissioners  of  Saline  county,  and  was  duly 
served  upon  them.  In  behalf  of  the  county 
the  county  attorney  filed  a  motion  to  dismiss 
the  action,  alleging  that  the  court  had  no 


jurisdiction,  because  the  highway  was  a 
state  road,  and  that  no  notice  of  the  action 
had  been  given  to  state  officers.  In  the  cap- 
tion of  the  motion  the  county  attorney  de- 
scribed the  defendants  as  "The  Board  of 
County  Commissioners  of  Saline  County, 
Kansas,"  and  he  signed  it  as  "County  At- 
torney." The  defendants  filed  an  answer, 
which  bore  the  same  title  as  the  petition, 
in  which  it  was  admitted  that  Burke,  Miller, 
and  Swedlund  were  the  acting  county  com- 
missioners of  Saline  county;  and  it  also  con- 
tained averments  as  to  the  claims  and  de- 
fenses of  the  county  with  respect  to  the  es- 
tablishment and  existence  of  a  highway.  It 
was  signed  by  E.  W.  Blair,  as  attorney  for  de- 
fendants. A  demurrer  to  the  answer  was  filed, 
which  was  entitled,  "The  Union  Pacific  Rail- 
way Company  v.  The  Board  of  County  Com- 
missioners of  Saline  County  et  al."  An  order 
was  made  overruling  the  demurrer  and  giving 
judgment  for  the  railway  company,  which  was 
approved  by  B.  W.  Blair  as  county  attorney 
and  attorney  for  defendants.  Later,  and  in 
October,  1890,  the  case  came  before  the  court 
again,  and  a  supplemental  entry  of  Judgment 
was  made.  It  was  entitled  "The  Union  Pa- 
cific Railway  Company  v.  The  Board  of  Coun- 
ty Commissioners  of  Saline  County  et  aL," 
and  in  It  the  defendants  were  perpetually  en- 
joined from  using  the  highway.  This  entry 
was  also  signed  by  E.  W.  Blair  as  countj- 
attorney  of  Saline  county,  Kan. 

In  the  first  pleading,  as  In  some  of  the 
other  proceedings,  the  technical  corporate 
name  of  the  county  was  not  used,  and  the 
process  was  not  served  on  the  county  clerk 
as  the  statute  requires.  The  county  should 
have  been  sued  as  "The  Board  of  County 
Commissioners  of  the  Coimty  of  Saline."  In- 
stead of  Impleading  the  defendants  as  a 
board  of  county  commissioners,  the  commis- 
sioners constituting  the  board  were  named. 
The  county  commissioners,  however,  were 
sued  In  their  official  capacity,  and  no  com- 
plaint was  made  against  them  as  individuals. 
The  wrongs  complained  of  in  the  petition 
and  sought  to  be  enjoined  were  charged  to 
have  been  committed  by  the  county  through 
its  duly  constituted  officers,  and  it  was  the 
county  commissioners  and  their  successors  in 
office  against  whom  Judgment  was  asked. 
The  averments  proceeded  on  the  theory  that 
the  action  was  against  the  commissioners  as 
a  board,  and  the  only  defect  in  the  name 
was  the  omission  of  the  word  "board"'  and 
the  substitution  of  the  names  of  those  con- 
stituting the  board.  Instead  of  raising  the 
question  in  a  proper  way,  that  the  county 
had  not  been  sued  in  its  correct  corporate 
name,  the  county  commissioners,  as  well  as 
the  county  attorney,  answered  to  the  merits, 
and  tried  the  case  upon  the  theory  that  the 
board  was  In  court  asserting  the  rights  and 
protecting  the  interests  of  the  county.  This 
is  illustrated  not  only  by  the  substantive 
averments  in  their  answer,  but  also  by  the 
fact  that  when  Uie  commissioners  appeared. 
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and  mored  for  a  dismissal  of  t)ie  proceeding 
becMise  the  state  bad  not  been  brought  Into 
court,  they  called  themselves  "The  Board  of 
County  Commissioners  of  Saline  County," 
and  the  motion  was  signed  by  the  legal  rep- 
resentative of  the  county  as  "County  Attor- 
ney." The  demurrer  to  the  answer,  the 
pleading  upon  which  judgment  was  entered, 
designated  the  commissioners  as  a  board  in 
Its  caption,  and  the  final  judgment  not  only 
describes  tlie  defendant  as  a  board  of  county 
commissioners,  but  actually  enjoins  the  com- 
missioners as  a  board,  and  this  form  of  entry 
the  comity  attorney  expressly  approved.  The 
Issue  wa.s  one  affecting  the  county,  the  offl- 
cera  charged  with  the  duty  of  representing 
the  county  in  its  litigation  appeared  and  pre- 
sented that  issue  to  the  court,  and  the  result 
was  a  judgment  against  the  county.  It  is 
too  late  to  say  that  the  misnomer  of  the  de- 
fendant in  some  of  the  pleadings  nullifies  the 
judgment,  or  relieves  the  county  from  its 
effect.  If  such  a  defect  was  relied  on,  ad- 
vantage should  have  been  taken  of  it  at  the 
beginning;  but  where  a  party  ignores  it,  and 
tries  the  case  out  as  If  the  correct  name  was 
used,  the  effect  is  waived,  and  the  judgment 
Is  binding.  The  use  of  the  proper  name  of 
the  county  in  the  later  proceedings.  Includ- 
ing the  judgment,  in  effect  amended  fhe 
pleadings  as  to  the  name,  or  at  least  war- 
ranted the  court  in  treating  them  as  amend- 
ed. In  School  District  v.  Griner,  8  Kan.  224, 
the  correct  corporate  name  of  the  district 
was  not  used,  and  advantage  of  the  defect 
■was  attempted  to  be  taken  by  an  objection 
to  testimony.  The  court,  however,  held  that 
the  filing  of  an  answer  to  the  merits  with- 
out raising  the  defect  of  misnomer  waa  a 
waiver,  and  it  was  too  late  to  take  advan- 
tage of  it  by  an  objection  to  the  admission 
of  testimony.  The  Bank  of  Santa  F6  r. 
Haskell  county,  61  Kan.  785,  60  Pac.  1062, 
Is  an  autliority  here.  There  the  claim  was 
that  an  order  was  not  binding  upon  the 
county  because  it  was  not  correctly  named 
as  a  party  to  the  litigation.  In  the  action 
the  board  of  county  commissioners  were  not 
at  first  properly  and  formally  made  a  party 
to  the  case,  and  the  board,  after  fighting  the 
case  to  a  conciuxlon,  undertook  to  take  ad- 
vantage of  the  defect.  Upon  this  claim  it 
was  remarked:  "The  board  of  county  com- 
missioners throughout  the  litigation  was  the 
real  party  In  interest.  It  was  not  at  first 
made  a  party  upon  the  pleadings,  but  sut>se- 
quently  was  made  such,  and  in  fact  it  ap- 
peared so  at  all  times  by  the  county  attor- 
ney, although  the  case  was  at  first  entitled 
in  the  name  of  the  state  of  Kansas,  and  snb^ 
Hequentiy  in  that  of  the  county  treasurer. 
The  case  was  not  nomiually  entitled  in  the 
name  of  the  board  of  coiuity  commissioners 
as  plaintiff,  but  tlie  Interests  involved  were 
the  Interests  of  the  county,  and  as  such  have 
been  most  diligently  and  pertinaciously  de- 
fended by  the  board  of  commissioners,  the 
county  treasurer,  and  the  county  attorney. 


It  Is  too  late  now  for  the  board  of  commis- 
sioners to  Interpose  the  objection  that  It  is 
not  and  has  not  been  in  court  to  answer  the 
contentions  of  the  Bank  of  Santa  F6  for  the 
possession  of  the  property  in  dispute."  See, 
also,  Thacher  v.  County  of  Jefferson,  13  Kan. 
182;  School  District  v.  Curson,  10  Kan.  238; 
Hofiield  V.  Board  of  Education,  33  Kan.  644, 
7  Pac.  216;  Weaver  v.  Young,  37  Kan.  70, 
14  Pac.  458;  Anthony  v.  Bank  of  Commerce, 
97  U.  S.  374,  24  L.  Ed.  1000.  It  must  be 
held  that  the  couijty  was  a  party  to  the  for- 
mer proceeding,  and  is  bound  by  the  Judg- 
ment then  rendered. 

The  Issues  involved,  having  been  directly 
adjudicated  against  tlie  contentions  of  the 
county,  cannot-  be  reopened  or  relitlgated  in 
the  same  or  any  other  tribunal.  It  follows 
that  the  judgment  of  the  district  court  must 
be  reversed,  and  the  cause  remanded,  with 
directions  to  enter  judgment  in  favor  of 
plaintiff  in  error.  All  the  Justices  concur- 
ring, except  BUHCH,  J.,  not  sitting. 


(M  Kan.  188) 
JOHNSON  V.  SAMUELSON  et  ux. 
(Supreme  Court  of  Kansas.    May  7,  1904.) 

HUSBAND  ASD  WIFE— LEASE— JOINT  CONSENT- 
EVIDENCE. 

1.  Joint  consent  to  a  lease  of  the  homestead 
by  husband  and  wife  may  exist,  although  the 
lease  was  signed  by  the  husband  only,  when  the 
wife  was  not  present,  but  was  several  miles  dis- 
tant from  the  place  of  execution. 

2.  Acquiescence  of  the  wife  in  the  possession 
of  a  tenant  on  homestead  property,  her  failure 
to  object  to  his  cultivating  the  land  and  plant- 
ing a  crop  thereon,  and  her  friendly  relations 
with  him  for  several  mouths  after  his  entry 
under  a  lease  for  a  term  of  years  of  which  she 
had  knowledge,  signed  by  the  husband  alone, 
the  validity  of  which  is  attacked  later  for  lack 
of  consent  thereto  on  her  part,  is  competent  to 
be  shown  in  evidence  to  support  the  claim  that 
the  wife  consented  to  the  lease  jointly  with 
her  husband  before  and  at  the  time  of  its  exe- 
cution. 

3.  Durand  v.  Iliggins,  72  Pac.  507,  67  Kan. 
110,  distinguished. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Saline  County; 
R.  P.  Thompson.  Judge. 

Action  of  forcible  entry  and  detainer  by 
Herman  Johnson  against  S.  J.  Samuelson 
and  wife.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Reversed. 

This  was  a  proceeding  In  forcible  entry  and 
detention.  The  case  was  tried  originally  be- 
fore a  Justice  of  the  peace,  and  afterwards 
on  appeal  to  the  district  court.  In  the  spring 
of  li)01,  S.  J.  Samuelson  was  the  owner  of 
two  quarter  sections  of  land  adjoining  each 
other.  He  occupied  one  of  the  quarters  as 
a  homestead  with  his  wife,  Christina.  At 
the  time  mentioned,  plaintiff  In  error  was 
Jiving  In  Colorado.  He  wrote  to  Algot  John- 
son, an  acquaintance  then  living  a  few  miles 
from  Samuelson,  that  he  desired  to  rent  a 
farm.  Algot  Johnson.  In  company  with  one 
J.  P.  Drivets,  called  at  the  Samuelson  home 


Digitized  by 


Google 


868 


T6  PACIFIC  REPORTER. 


(Kan. 


during  the  month  of  March,  and  talked  with 
Samuelson  and  his  wife  about  renting  the 
farm  to  Herman  Johnson.  Drlrets  testified 
that  Mrs.  Samuelson  said  Johnson  could 
have  the  land— the  two  quarters.  They  both 
said  they  would  rather  rent  it  on  shares  for 
three  or  five  years.  In  April,  1901,  Herman 
Johnson  came  from  Colorado,  and  called  at 
the  Samuelson  farm  with  Algot  Johnson. 
They  talked  about  renting  the  land.  Mr.  and 
Mrs.  Samuelson  were  both  present  Both 
stated  that  plaintiff  In  error  could  have  the 
laud  for  three  or  five  years  at  a  rental  of  one- 
third  of  the  grain  stored  in  the  granary  on  the 
place,  and  $50  additional  for  the  pasture  and 
meadow.  Johnson  told  them  he  would  accept 
the  terms.  Mrs.  Samuelson  directed  that  they 
go  to  Sallna,  about  five  miles  distant,  and 
have  the  lease  drawn  by  one  Ryberg,  her 
nephew,  then  clerk  of  the  court. 

The  witness  Algot  Johnson  testified  on 
cross-examination  as  follows:  "Q.  Well,  was 
there  anything  said  there  in  that  conversa- 
tion about  when  Herman  Johnson  would  get 
possession  of  the  premises?  A.  Tes,  sir.  Q. 
What  was  said  about  that?  A.  He  said  he 
would  start  to  plow  there  and  put  out  the 
wheat  in  the  fall,  and  he  could  write  the 
lease  for  the  1st  of  August,  but  he  couldn't 
get  the  house— the  Emil  Samuelson  house,  the 
one  he  lived  In— before  the  1st  of  March, 
1902.  Q.  What  about  the  other  house. 
When  could  he  get  that?  A.  Mrs.  Samuelson 
said  after  they  moved  to  town.  Q.  Now,  1 
am  asking  you  what  was  said  in  Mr.  Ryberg's 
when  Mrs.  Samuelson  wasn't  tbere?  A.  Yes, 
sir;  Mr.  Samuelson  said  if  they  moved  to 
town  or  went  to  Sweden  he  could  have  the 
house.  Q.  He  was  to  reserve  the  home  place 
(that  is,  the  house  on  the  farm  that  he  was 
living  In)  until  he  moved  to  Sweden  or  moved 
to  town— he  was  to  reserve  that?  A.  Tes, 
sir.  Q.  And  if  he  didn't  do  that,  then  he  was 
to  get  the  home  place?  A.  Yes,  sir;  the 
house."  On  redirect  examination  the  witness 
testified  that  Mrs.  Samuelson  said  they 
(meaning  herself  and  husband)  had  already 
bought  a  bouse  in  town.  She  said  she  did  not 
know  when  they  would  move.  They  might 
go  to  Sweden  or  to  Sallna.  Then  Mr.  John- 
son could  move  into  the  house. 

Mrs.  Samuelson  was  called  as  a  witness 
for  plaintiff  below  (plaintiff  In  error  here). 
She  testified  that  before  her  husband  went  to 
Sallna  to  have  the  lease  prepared  he  told  her 
he  was  going;  then  she  said,  "All  right; 
have  a  lease  written  and  rent  the  land  for 
one  year  only;"  that  her  husband  returned 
from  Sallna  in  the  afternoon;  and  that  she 
did  not  see  the  lease.  She  further  testified: 
"Q.  You  saw  the  lease  he  had  with  him.  did 
you?  A.  No,  sir.  Q.  When  did  you  first  see 
It?  A.  When  we  had  a  notice  from  Pete 
Drivets  and  from  Johnson  that  he  was  going 
to  drive  us  out  of  our  home,  then  I  saw  the 
lease  for  the  first  time.  Q.  You  knew  there 
was  a  lease  In  existence  before  that  time? 
A.  Yes,   sir.      Q.  You    knew   your    husband 


came  to  Sallna  to  make  the  lease?  A.  Yes, 
sir.  Q.  But  when  he  went  home  you  say  yoa 
didn't  see  It?  A.  No,  sir;  I  didn't  see  it. 
Q.  Well,  yon  kcew  both  quarters  had  been 
leased  to  Johnson  that  day?  A.  Yes,  sir; 
my  husband  said,  'I  rented  out  the  land.'  Q. 
Did  you  ask  him  for  how  IcMig?  A.  He  said, 
'For  three  years;  do  you  want  to  see  the 
lease?'  and  I  said,  'No,  sir.'  I  was  angry  he 
had  done  that  against  my  will.  Q.  That  was 
the  day  the  lease  was  written?  A.  Yes,  sir. 
Q.  And  you  became  angry  right  off  ?  A.  Yes, 
sir;  it  was  against  my  will.  Q.  Now,  when 
did  Johnson  put  in  an  appearance  and  begin 
working  on  the  land?  A.  In  July  be  came 
down.  Q.  Were  you  still  angry  then?  A.  I 
was  angry  because  I  knew  I  did  not  like  blm. 
I  knew  he  had  a  right  to  work  the  laud,  and 
I  had  nothing  to  say.  Q.  Did  you  tell  John- 
son then  you  were  angry  because  be  bad 
rented  the  land  for  three  years?  A.  Xo,  sir. 
Q.  As  a  matter  of  fact,  you  pretended  to  be 
kind  to  him?  A.  Yes,  sir;  I  did  all  I  could 
for  him.  Q.  You  didn't  seem  toward  blm  to 
be  angry  or  disturbed  about  anything?  A. 
No,  sir;  I  guess  not.  It  would  have  done  no 
good.  Q.  Now,  while  Johnson  was  there  put- 
ting in  170  acres  of  wheat—  That  is  about 
what  he  put  in,  wasn't  it?  A.  Yes,  sir.  Q. 
Where  did  he  lioard?  A.  With  me,  and  he 
bought  some  little  stuff  for  himself  that  be 
ate  when  he  wanted  between  meals,  but  he 
ate  nearly  every  meal  at  our  table,  but  some- 
times he  had  a  little  crackers.  Q.  He  had  a 
tent  in  your  yard  there?  A.  Yes,  sir.  Q.  He 
cooked  for  himself  awhile?  A.  He  had  some 
things  for  himself.  Q.  And  yon  said  to  him, 
in  substance,  that  that  might  not  be  best 
for  him,  or  be  would  catch  cold,  and  you  in- 
vited him  in?  A.  Yes,  sir;  I  told  him  to 
come  in  and  eat  what  be  bad  on  our  table. 
Q.  And  from  that  time  on  until  he  left  for 
Colorado  he  boarded  at  your  table?  A.  He 
didn't  pay  any  board  and  we  didn't  ask  him 
anytliing,  but  be  ate  some  of  his  own  things 
and  some  of  ours." 

The  written  lease  mentioned  was  dated 
April  29,  1901,  and  let  the  land  for  a  term  of 
three  years  from  August  Ist  of  that  year,  the 
lessor  to  receive  as  rent  one-third  of  the 
grain  raised  on  the  land,  and  $50  a  year  addi- 
tional in  cash  for  the  pasture  and  meadow. 
It  was  signed  by  S.  J.  Samuelson,  the  lessor, 
and  by  Herman  Johnson,  the  lessee.  Eariy 
in  July,  1901,  the  lessee  brought  from  Colo- 
rado several  horses  and  a  wagon,  and  cmu- 
menced  plowing  and  putting  in  a  crop  on  the 
land.  He  plowed  about  90  acres  of  ground  on 
the  homestead  quarter  and  70  or  80  acres  on 
the  other  quarter,  prepared  the  land  for 
seeding,  and  sowed  it  in  wheat.  There  was 
no  objection  on  the  part  of  either  Samuelson 
or  bis  wife  during  this  time.  When  he  fin- 
ished seeding,  he  returned  to  Colorado  for  his 
family,  and  came  back  with  them  in  Febru- 
ary, bringing  more  horses  and  wagons.  There 
was  no  objection  to  his  resuming  farming  op- 
erations until  February  25,  1802,  when  Ssim- 
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uelson  procured  attorneys  who  notified  Jobn- 
ttoB  that  the  lease  to  the  bomestead  quarter 
was  terminated  because  not  consented  to  by 
bl9  wife,  and  tbat  bis  right  to  the  other  quar- 
ter was  ended  because  Johnson  bad  not 
farmed  It  In  a  proper  manner.  Early  In 
March  thereafter,  Johnson  began  plowing, 
and  was  put  off  the  land  by  Samuelson.  He 
then  brought  this  action  to  recover  possession 
of  the  land  described  in  the  lease.  The  above 
facts  appeared  in  the  testimony  offered  in 
his  betialf  in  the  district  court.  After  be  had 
rested,  the  court  sustained  a  demurrer  to  the 
evidence,  and  rendered  Judgment  against  blm 
for  costs.  He  complains  of  this,  and  has 
come  here  by  proceedings  in  error. 

Z.  C.  Minikln,  for  plaintiff  in  error.  C.  W. 
Burch  and  T.  L.  Bond,  for  defendants  In  er- 
ror. 

S^ITH,  J.  (after  stating  the  facts).  If 
there  was  sufficient  evidence  introduced  by 
plaintiff  below  from  which  the  Jury  might 
fairly  infer  tliat  Mrs.  Samuelson  gave  con- 
sent to  the  lease  jointly  with  her  husband, 
then  the  demurrer  to  the  evidence  was  erro- 
neously sustained.  It  is  the  contention  of 
counsel  for  defendants  in  error  that  the  wit- 
nesses Algot  Johnson  and  Drivets,  in  repeat- 
ing the  conversations  had  with  Mrs.  Samuel- 
son respecting  the  terms  of  the  lease,  testified 
that  she  reserved  the  house  In  wlilcb  she  liv- 
ed with  ber  husband,  and  that,  the  lease  hav- 
ing been  executed  and  delivered  by  Samuel- 
son without  this  reservation,  her  lack  of  con- 
sent appeared  plainly.  It  must  be  remem- 
bered there  was  testimony  to  the  effect  that. 
on  the  day  the  lease  was  drawn,  Mrs.  Samu- 
elson, in  the  presence  of  plaintiff  below  and 
Algot  Johnson,  stated  tbat  the  former  might 
have  the  land  for  three  or  five  years  from 
August  1,  1901.  Immediately  thereafter  Mr. 
SHmuelson,  Algot  Johnson,  and  plaintiff  went 
to  Salina  and  had  the  lease  drawn.  Respect- 
ing tlie  reservation  of  the  dwelling  house, 
plaintiff  below  testified  that  Mrs.  Samuelson 
said  nothing  about  having  bought  a  house  in 
town  into  wliich  she  and  ber  husbaud  would 
move.  This  was  in  contradiction  of  the  tes- 
timony of  Algot  Johnson,  which  tended  to 
show  that  Mrs.  Samuelson  reserved  the  farm- 
house until  they  should  move  to  Salina.  It 
was  for  the  Jury  to  reconcile  the  testimony  of 
the  witnesses.  Tbey  could  give  credit  to 
either  one. 

In  the  brief  of  counsel  for  defendants  in 
error  It  is  said  tbat  Mrs.  Samuelson  did  not 
see  the  lease  nor  know  its  terms  for  almost 
a  year  after  its  execution.  This  is  not  borue 
out  by  the  record.  In  her  testimony  set  out 
in  the  statement  she  admits  receiving  infor- 
mation from  her  husband  on  his  return  from 
Salina  tbat  he  bad  leased  the  land  for  three 
years.  He  offered  to  let  her  see  the  lease, 
but  she  refused  to  look  at  it.  This  was  on 
April  29,  1901.  Without  a  word  of  protest  or 
objection  from   Mrs.   Samuelson,   the  tenant 


proceeded  to  plow  and  sow  wheat  on  about 
90  acres  of  the  homestead  quarter  and  70  or 
80  acres  of  the  quarter  adjoining.  Most  of 
the  time  he  boarded  with  defendants  in  er- 
ror, and,  when  he  left  In  the  spring  to  fetch 
his  family  from  Colorado,  he  left  bis  belong- 
ings in  the  custody  of  the  Samuelsons.  Such 
{conduct  on  the  part  of  the  latter  was  at  vari- 
ance with  their  claim,  asserted  afterwards, 
that  the  tenant  had  no  possessory  rights  on 
the  premises,  and  tended  in  some  degree  to 
show  a  previous  consent  to  the  terms  of  the 
lease  as  drawn. 

It  Is  contended  that  because  Mrs.  Samuel- 
son remained  at  home  when  ber  husband 
went  to  town,  five  miles  distant,  and  executed 
the  lease.  Joint  consent  was  Impossible;  that 
their  minds  did  not  meet;  that  there  was  not 
a  present  consent  at  the  exact  moment  the 
instrument  was  signed  and  delivered,  which 
It  Is  Insisted  is  essential  to  an  alienation  or 
incumbrance  of  the  homestead.  We  cannot 
give  sanction  to  this  view.  The  Constitution 
of  this  state  requires  Joint  consent  to  an 
alienation,  not  a  Joint  act  of  alienation.  If 
the  wife  in  this  case  agreed  to  the  conditions 
of  the  lease  substantially  as  tbey  were  after- 
wards set  down  in  the  written  instrument, 
before  its  execution,  and  agreed  that  her  hus- 
band should  go  to  town  and  reduce  the  con- 
tract with  tlie  tenant  to  writing,  and  tiie  hus- 
l)and  carried  out  the  arrangement,  and  after- 
wards, with  knowledge  of  the  lease  and  Its 
duration,  she  made  no  objection  for  nearly  a 
year  to  the  tenant  occupying  and  farming  the 
land,  such  conduct  was  sufficient  to  be  sub- 
mitted to  a  Jury  in  support  of  the  claim  of 
Joint  consent. 

The  case  of  Durand  v.  Hlgglns.  67  Kan. 
110,  72  Pac.  507,  Is  not  at  variance  with  what 
is  snid  above.  There  the  question  was  sharp- 
ly presented  by  a  finding  of  the  court  to  the 
effect  that  the  wife,  prior  to  the  signing  of  a 
deed,  expressed  herself  as  willing  to  Join  In 
Its  execution,  but  did  not  because  it  was  stat- 
ed that  it  was  not  necessary  that  she  should 
do  so,  and  after  its  execution  and  delivery  she 
expressed  herself  as  being  satisfied  with  it. 
It  was  held  there  was  no  Joint  consent  for 
the  reason  that  at  the  time  of  the  execution 
of  the  deed,  which  was  the  only  ttane  tlie 
husband  was  shown  to  have  consented,  the 
wife  did  not.  In  the  present  case  there  was 
a  continuous  consent  on  the  part  of  the  hus- 
band, and  we  think  the  testimony  tended  to 
show  a  continuous  consent  on  the  part  of 
the  wife  from  the  time  negotiations  were  be- 
gun, to  and  including  the  time  the  lease  was 
executed  and  delivered.  Consent,  of  course, 
must  precede  alienation,  but  evidence  of  con- 
duct of  one  of  the  parties,  whose  consent  is 
necessary,  In  recognition  of  the  conveyance 
or  lease  after  the  execution  and  delivery  of 
the  Instrument,  may  be  shown  for  the  pur- 
pose of  throwing  light  on  the  essential  ques- 
tion whether  there  was  an  anterior  consent. 
See  Sullivan  v.  Wichita,  W  Kan.  539,  08  Pac, 
55. 
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Again,  wlien  notices  were  served  on  John- 
son to  vacate  Uie  land  In  the  spring  of  1902, 
he  asked  Mrs.  Samuelson  the  reason  for  such 
action.  She  answered  that  he  had  forfeited 
his  contract;  that  he  had  not  done  proper 
work  in  harrowing,  plowing,  etc.  No  asser- 
tion was  then  made  of  lack  of  consent  on  her 
part,  which  was  nearly  a  year  after  the  exe- 
cution of  the  lease.  The  assertion  that  the 
lease  lacked  consent  of  husband  and  wife 
seems  to  have  been  an  afterthought  The 
tenant  heard  of  no  such  claim  while  he  was 
expending  his  time  and  labor  In  preparing  the 
soil  and  planting  a  crop. 

We  think  the  case  sbonid  have  been  sub- 
mitted to  the  Jury.  The  Judgment  of  fhe 
conrt  below  will  be  reversed,  and  a  new  trial 
granted. 

All  the  Justices  concurring,  except  BUBOH, 
J.,  not  sitting. 

(69  Kan.  210) 
McGANN  ▼.  JOHNSON  OOnNTY  THLB- 
PHONB  CO. 

(Snpreme  Gout  of  Kansas.    May  7,  1004.) 

KUIRBRT  DOlfAIR— TELKFHONI  UNE  IR  HIGH- 

WAT— ADDITIONAL    6EBVITU0S— COU- 

FENSATION. 

1.  The  constmctioD  and  maintenance  of  a  tele- 
phone line  upon  a  rural  highway  Is  not  an  addi- 
tional servitude  for  which  compensation  must  be 
made  to  the  owner  of  the  land  over  which  the 
highway  is  laid. 

Johnston,  C.  J.,  and  Cunningham  and  Mason, 
JJ.,  dissenting. 

(Syllabos  by  the  Court) 

Error  from  District  Court,  Johnson  County: 
John  T.  Bnrrls,  Judge. 

Action  by  Michael  McCann  against  the 
Johnson  County  Telephone  Company  for  an 
Injunction.  On  final  hearing,  a  perpetual  In- 
junction was  denied,  and  plaintiff  brings  er- 
ror.   Affirmed. 

H.  li.  Burgess  and  J.  P.  Hlndman,  for 
plaintiff  In  error.  Rossington,  Smith  &  West, 
Ogg  &  Scott,  Waggener,  Doster  &  Orr,  and 
Valentine,  Oodard  &  Valentine,  for  def«idant 
in  error. 


JOHNSTON,  O.  J.  In  constmcttng  a  tele- 
phone line  the  Johnson  County  Telephone 
Company  was  proceeding  to  plant  poles  along 
the  highway  in  front  of  the  farm  of  Michael 
McCann.  The  poles  were  placed  near  the 
hedge  fence  on  the  land  dividing  the  farm 
from  the  highway,  and  were  so  located  as  to 
Interfere  with  the  trimming  of  the  hedge, 
and  also  with  the  cutting  of  the  grass  and 
weeds  on  the  roadside.  He  brought  an  action 
of  Injunction,  alleging  that  the  company  had 
not  obtained  his  consent  to  plant  telephone 
poles  on  the  highway  opposite  his  farm,  that 
his  Interest  as  the  owner  of  the  fee  had  not 
been  conveyed,  condemned,  nor  otherwise  ap- 
propriated;   and  that  no  compensation  had 

1 L  8m  EmlMOt  DMUta,  voL  U,  Cant  Dig.  I  tax, 


been  paid  to  him  for  fhe  proposed  use.  A 
temporary  order,  restraining  the  company 
from  placing  poles  opposite  the  plalntifTs 
farm,  was  Issued,  but  on  the  final  hearing  it 
was  dissolved,  and  a  perpetual  Injunction  waa 
denied. 

The  question  presented  now,  as  at  the  first 
hearing  of  the  proceeding.  Is  whether  the  tele- 
phone company  may  occupy  the  highway  in 
front  of  McCann'8  farm  without  obtaining  hla 
consent  or  paying  him  compensation  for  the 
right  Was  this  a  contemplated  use  when  the 
road  was  established,  or  does  it  constitute  an 
additional  servitude?  It  is  conceded  that  If 
the  use  was  not  within  the  original  purpose 
of  the  highway,  the  planting  of  the  polea 
there  without  consent  or  compensation  would 
trench  upon  the  constitutional  rights  of  Mc- 
Cann. ^e  adjoining  owner  of  land  holds  the 
fee  In  a  rural  highway,  and  retains  the  owner- 
ship of  the  land  for  all  purposes  not  Incom- 
patible with  Its  nse  as  a  public  highway. 
Canlklns  y.  Mathews,  6  Kan.  196;  Commis- 
sioners of  Shawnee  County  t.  Beckwith,  1(> 
Kan.  604.  Owning  an  estate  In  the  land,  he 
cannot  be  deprived  of  It  by  any  corporatioa 
until  full  compensation  has  been  made  or  se- 
cured to  him,  and  a  possible  or  probable  bene- 
fit from  the  proposed  Improvement  la  not  to 
be  taken  Into  consideration.  Const  art  12, 
§  4.  But  If  compensation  was  paid  when  thfr 
highway  was  established,  or,  rather.  If  the 
easement  originally  given  or  obtained  Includes 
such  a  use  as  the  maintenance  of  a  telephone 
line,  nothing  was  taken  from  the  plaintiff, 
and  the  Injunction  was  rightly  refused.  Tbe 
purpose  of  a  telephone — the  transmission  of 
Intelligence  between  people  and  places— la  a 
public  one,  which  the  public  may  authorize, 
regulate,  and  control.  Tbe  Legislature  baa 
authorised  the  organization  of  such  corpora- 
tions, and  has  provided  that  they  may  bnlld 
and  maintain  lines  In  the  streets  and  high- 
ways of  the  state,  and,  further,  that  they  may 
avail  themselves  of  the  power  of  eminent  do- 
main to  obtain  the  right  to  build  and  main- 
tain lines  upon  and  over  the  property  of  oth- 
ers. Gen.  St  IfiOl,  H  1262,  1342,  1343.  The 
highway  Is  established  for  tbe  use  of  the  pnl>- 
lic,  and  the  telephone  line  is  not  only  a  public 
convenience,  but  it  Is  a  recognized  public  use. 
la  It  a  contemplated  and  appropriate  use  of 
a  highway,  or  is  It  one  outside  the  scope  of  a 
rural  highway,  and  therefore  an  additional 
burden,  for  which  compensation  must  be  made 
to  the  owner? 

Few  questions  have  received  more  consid- 
eration from  the  courts  tn  recent  years,  or 
given  rise  to  more  conflict  of  Judicial  opinion, 
than  this  one.  In  some  cases  the  nse  has  been 
limited  to  travel  by  such  methods  as  were  In 
vogue  when  the  highway  waa  established, 
wbile  others  Include  all  methods,  old  at  new. 
and  hold  It  to  be  Immaterial  whether  they 
were  in  use,  or  even  thought  of,  when  th^ 
easement  was  acquired.  Some  conflae  tbe  use 
to  moving  persons,  anlmata,  and  vehicles, 
while  others  would  Include  atatlonary  mppll^ 
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ances  used  In  the  propulsion  or  conveyance  of 
persons  and  things  over  the  highways.  By 
aome  it  Is  Umlted  to  transportation  of  per- 
sons and  things  tangible,  while  others  extend 
it  to  communications  which  are  transmitted 
unseen  by  electric  vibrations.  Some  treat  it 
as  an  additional  burden  when  the  fee  of  the 
highway  is  in  the  adjoining  owner,  and  With- 
ers do  not  regard  It  to  be  such,  whether  the 
fee  Is  In  the  public  or  the  adjoining  owner. 
In  still  others  a  distinction  is  made  between 
highways  in  tlie  country  and  streets  in  the 
city,  holding  that  city  streets  have  always 
been  designed  and  used  for  purposes  not  ap- 
propriate to  rural  highways. 

The  purpose  of  the  highway  Is  the  control- 
ling factor.  It  Is  variously  defined  or  held  to 
be  for  passage,  travel,  trnflflc,  transportation, 
trausmission,  and  communication.  It  is  a 
thoroughfare  by  which  people  in  different  pla- 
(«8  may  reach  and  communicate  with  eacli 
other.  The  use  Is  not  to  be  measured  by  the 
means  employed  by  our  ancestors,  nor  by  the 
oonditlons  which  existed  when  highways  were 
first  devised.  The  design  of  v.  highway  Is 
broad  and  elastic  enough  to  include  the  new- 
est and  best  facilities  of  travel  and  communi- 
cation which  the  genius  of  man  can  Invent 
and  supply.  This  theory  Is  well  brought  out 
In  Cater  v.  Northwestern  Telephone  Exchange 
Co.,  60  Minn.  539,  63  N.  W.  Ill,  28  L.  R.  A. 
810,  51  Am.  St.  Rep.  543.  It  was  there  said: 
"If  there  is  any  one  fact  established  In  the 
history  of  society  and  the  law  itself,  It  is  that 
the  mode  of  exercising  this  easement  is  ex- 
pansive, developing  and  growing  as  civiliza- 
tion advances.  In  the  most  primitive  state  of 
society  the  conception  of  a  highway  was  mere- 
ly a  footpath;  in  a  slightly  more  advanced 
8tate  it  Included  the  Idea  of  a  way  for  pack 
animals;  and  next  a  way  for  vehicles  drawn 
by  animals— constituting,  respectively,  the 
iter,  the  actns,  and  the  via  of  the  Romans. 
And  thus  the  methods  of  using  public  hlgh- 
■ways  expanded  with  the  growth  of  civiliza- 
tion until  to-day  our  urban  highways  are  de- 
veloped to  a  variety  of  uses  not  known  in 
former  times,  and  never  dreamed  of  by  the 
owners  of  the  soil  when  the  public  easement 
■was  acquired.  Hence  it  has  become  settled 
law  that  the  easement  is  not  limited  to  the 
particular  methods  of  use  in  vogue  when  the 
easement  was  acquired,  but  includes  all  new 
and  Improved  methods,  tlie  utility  and  gen- 
eral convenience  of  which  may  afterward  be 
discovered  and  develope<l  in  aid  of  the  gen- 
eral purpose  for  which  highways  are  design- 
ed; and  it  is  not  material  that  these  new  and 
Improved  methods  of  use  were  not  contem- 
plated by  the  owner  of  the  land  when  the 
easement  was  acquired,  and  are  more  onerous 
to  him  than  those  then  in  use."  That  court 
held  tliat  the  construction  and  maintenance 
of  a  telephone  line  on  a  country  highway  did 
-not  Impose  an  additional  servitude  upon  it, 
Ijtit  was  to  be  regarded  more  as  a  newly  dis- 
covered method  of  using  an  old  public  ease- 
ment 


In  Julia  Building  Association  v.  The  Bell 
Telephone  Company,  88  Mo.  258,  57  Am.  Rep. 
308,  the  question  was  up  as  to  whether  the 
erection  and  maintenance  of  a  telephone  line 
along  a  street  of  St.  Ja>\i\b  subjected  it  to  a 
new  servitude  Inconsistent  with  the  purpose 
of  a  street,  and  for  which  an  abutting  owner 
might  claim  compensation.  The  court  ruled 
that  it  was  not  an  additional  burden,  and  In 
doing  80  held  that  streets  were  designed,  not 
only  for  travel,  but  to  facilitate  communica- 
tions between  the  citizens  of  the  city,  and 
that,  when  the  public  acquired  the  right  to  a 
street  by  any  method.  It  could  be  appropriat- 
ed, not  only  for  such  uses  as  were  common 
at  the  time,  but  to  all  such  new  uses  as  ad- 
vanced civilization  might  suggest  or  the  pub- 
lic good  require;  and,  as  showing  that  the 
telephone  would  relieve,  rather  than  add  to, 
the  servitude  of  the  street.  It  was  said:  "If 
a  citizen  living  or  doing  business  on  one  end 
of  Sixth  street  wishes  to  communicate  with 
a  citizen  living  or  doing  business  at  the  other 
end,  or  at  any  Intermediate  point,  he  is  en- 
titled to  use  the  street,  either  on  foot  or  horse- 
back or  In  a  carriage  or  other  vehicle.  In  bear- 
ing his  message.  The  defendants  in  this  case 
propose  to  use  the  street  by  making  the  tele- 
phone poles  and  wires  the  messenger  to  bear 
such  communications  instantly  and  with  more 
dispatch  than  any  of  the  above  methods,  or 
any  other  known  method  of  bearing  oral  com- 
munications. Not  only  would  such  communi- 
cations be  borne  with  more  dispatch,  but,  to 
the  extent  of  the  number  of  communications 
daily  transmitted  by  It,  the  street  would  be 
relieved  of  that  number  of  footmen,  horsemen, 
or  carriages.  If  a  thousand  messages  were 
dally  transmitted  by  means  of  telephone  poles, 
wires,  and  other  appliances  used  in  telephon- 
ing, the  streets,  through  these  means,  would 
sen-e  the  same  purpose  which  would  other- 
wise require  its  use  either  by  a  thousand 
footmen,  horsemen,  or  carriages  to  effectuate 
the  same  purpose.  In  this  view  of  it,  the 
erection  of  telephone  poles  and  wires  for 
transmission  of  oral  messages,  so  far  from 
imimsing  a  new  and  additional  servitude, 
would,  to  the  extent  of  each  message  trans- 
mitted, relieve  the  street  of  a  servitude  or  use 
by  a  footman,  horseman,  or  carriage." 

A  leading  case  on  this  question  was  deter- 
mined by  the  Supreme  Court  of  Massachusetts 
In  1&S3.  L'nder  a  statute  a  telegraph  com- 
pany was  about  to  build  a  line  In  the  streets 
of  Brookline,  and  adjacent  owners  sought  to 
enjoin  the  authorities  from  granting  the  priv- 
ilege to  the  company,  claiming  that  the  stat- 
ute was  unconstitutional  because  it  did  not 
provide  for  compensation  to  the  owner  of  the 
fee  In  the  highway.  The  court  decided  that 
the  transmission  of  Intelligence  by  electricity 
was  a  business  of  a  public  character,  to  be 
exercised  under  public  control;  that  when 
land  is  once  taken  for  a  public  use,  and  is  aft- 
erwards applied  to  another  similar  public  use, 
no  new  claim  for  compensation  can  be  sus- 
tained by  the  owner  of  the  fee;  that  the  land 
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taken  or  granted  for  highways,  for  trayel  on 
foot,  on  horseback,  or  with  Tehlde,  convey- 
ing either  persons  or  property  and  transifilt- 
tlng  Intelligence,  la  an  easement  which  should 
be  liberally  viewed,  so  as  to  secure  to  the 
public  the  fnll  enjoyment  of  aach  ose^  and 
that  the  transmission  of  information  by  elec- 
tricity was  a  use  similar,  If  not  identical,  with 
the  purpose  for  which  highways  were  estab- 
lished, and  therefore  no  additional  servitude 
was  Imposed,  nor  other  compensation  requir- 
ed. Pierce  ▼.  Drew,  1S6  Mass.  T6,  40  Am. 
Rep.  7. 

The  Supreme  Court  ct  Michigan  had  be- 
fore it  the  specUlc  question  whether  tele- 
graph poles  on  a  rural  highway  constituted 
an  additional  servitude  for  which  the  owners 
of  the  fee  must  be  compensated.  In  answer 
to  the  question  the  court  said:  "Public  high- 
ways are  under  legislative  control.  They  are 
for  use  of  the  public  In  general,  for  passage 
and  traffic  without  distinction.  The  restrio- 
tlons  upon  the  use  are  only  such  as  are  cal- 
culated to  secure  to  the  general  public  the 
largest  practical  benefit  from  the  enjoyment 
of  the  easement  When  the  highway  Is  not 
restricted  in  Its  dedication  to  some  particular 
mode  of  use,  It  is  open  to  all  suitable  meth- 
ods. •  •  •  When  these  lands  were  taken 
or  granted  for  public  highways,  they  were 
not  taken  or  granted  for  such  use  only  as 
might  then  be  expected  to  be  made  of  them 
by  the  common  methods  of  travel  then 
known,  or  for  the  transmission  of  Intelligence 
by  the  only  methods  then  in  use,  but  for 
■uch  methods  as  the  Improvements  of  the 
country  or  the  discoveries  of  future  times 
might  demand."  The  court  therefore  held 
that  the  telegraph  was  a  highway  use,  and 
did  not  Impose  an  additional  burden  upon 
fite  land  occupied.  People  t.  Eaton,  100 
Mich.  208,  58  N.  W.  145,  24  L.  R.  A.  721. 

In  Kirby  t.  Citizens'  Telegraph  Co.  (S.  D.) 
97  N.  W.  8,  in  deciding  that  a  telephone 
system  on  the  streets  of  a  city  was  not  an 
additional  servitude,  the  court  remarked: 
"The  streets  of  a  city  or  incorporated  town 
are  in  contemplation  of  law  dedicated,  ap- 
propriated, or  condemned  for  all  proper  street 
nses,  and,  when  a  street  is  used  for  any 
proper  street  purpose  by  permission  of  the 
city  authorities,  such  use  does  not  constitute 
an  additional  servitude,  though  such  use  may 
not  have  been  known  when  the  streets  were 
dedicated,  appropriated,  or  condemned  for 
street  purposes,  and  the  abutting  fee  owner 
ta  not  entitled  to  compensation  for  any  dam- 
ages he  may  sustain  by  reason  of  such  use. 
The  streets  of  a  city  are  now  used  for  many 
purposes  unknown  in  former  times.  •  •  • 
The  telephone  is  bat  a  step  in  advance  of 
former  methods  of  conveying  intelligence  and 
Information,  and  is  a  substitute  for  the  mes- 
senger and  carrier  of  former  times." 

Other  cases  cited  as  sustaining  the  same 
view  are  Magee  v.  Overshiner,  150  Ind.  127, 
49  K.  E.  951,  40  L.  R.  A.  870,  66  Am.  St 


Rep.  358;  Cobnm  ▼.  Nea!  Telephone  Co., 
156  Ind.  90,  59  N.  a  324;  Hershfield  v.  Rocky 
Mountain  Telephone  Co.,  12  Mont  102,  29 
Pae.  883;  People  v.  Thompson,  65  How.  Prac. 
407;  Palmer  y.  Lerchmont  Electric  Co.,  158 
N.  Y.  231,  62  N.  B.  1002,  43  L.  R.  A.  672; 
Hewett  T.  Western  Union  TeL  Co.,  4  Mackey 
(D.  C)  424;  Lockhart  y.  Craig  Street  Rail, 
way  Ca,  189  Pa.  419,  21  Atl.  26;  Maxwell  y< 
Telephone  Co.,  41  S.  B.  (W.  Va.)  125;  Wll- 
mot  Castle  y.  Bell  Telephone  Co.  (Sup.)  63 
N.  T.  Supp.  482;  Keasbey  on  Electric  Wires, 
t)  102,  108. 

The  telegraph  used  in  the  operation  of  a 
railroad  is  held  to  be  a  railway  use,  and  not 
an  added  servitude  upon  a  railroad  right  of 
way.  In  a  certain  sense  the  telephone  is  an 
adjunct  of  the  highway,  as  the  telegraph  is 
of  the  railway.  It  serves  to  direct  travel 
and  transportation  over  the  highway,  it  keeps 
persons  using  the  highway  and  those  In  au- 
thority advised  of  its  condition,  and,  U  neces- 
sary, they  can  provide  for  repairs,  and  it 
enables  those  who  have  sent  teams  and  vehi' 
cles  over  it  to  learn  the  progress  that  has 
been  made  tn  the  Journey.  The  messages 
transmitted  over  the  line  are  a  substitute 
for  the  messengers  who  formerly  passed  over 
the  highway,  and  thus  to  a  great  extent  re> 
lleve  it  from  the  burdens  and  wear  of  travel. 
No  modern  invention  has  contributed  more  to 
commercial  and  social  intercourse  than  the 
telephone.  It  is  an  appliance  of  great  public 
utility,  and  is  coming  into  general  use  in  the 
oonnti7  as  well  as  in  the  city.  Indeed,  It 
seems  to  serve  a  more  henefldal  purpose  and 
is  a  greater  convenience  to  rural  residents 
widely  distant  from  business  centers  and 
from  each  other  than  it  is  to  residents  la 
cities.  The  question,  however,  is  not  deter> 
minable  by  the  differences  between  urban 
and  suburban  conveniences  and  necessities, 
nor  by  the  fact  that  the  fee  may  be  In  the 
adjoining  landowner  in  one  instance  and  in 
the  public  in  the  other.  It  most  be  decided 
by  the  scope  and  purposes  of  the  highway, 
and  whether,  in  country  or  dty.  It  is  a  means 
of  travel  and  transportation;  a  medium  of 
transmission  —  of  intercommunication  —  be- 
tween the  pe<vle  located  in  different  places. 
We  are  aware  that  there  are  authorities  hold- 
ing that  the  telephone  Is  not  one  of  the  pur- 
poses contemplated  when  the  highway  was 
established;  that  it  Is  not  a  highway  pur- 
pose; and,  therefore^  that  it  Is  an  additional 
burden  apon  the  highway,  for  which  com- 
pensation must  be  made  to  the  adjacent  own- 
ers. We  think,  however,  that  the  more  liber- 
al view  should  be  taken,  which  is  in  keeping 
with  the  progress  of  the  times,  holding  the 
easement  to  include  the  modem  methods  of 
travel  and  communication. 

The  court  ruled  correctly  In  refnsing  the 
Injnnction,  and  therefore  Its  judgment  will 
be  affirmed. 

SMITH,  QREENB.  and  ATKINSON,  3J^ 
soncurrins. 
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JOHNSTON,  C.  J.  (dissenting).  I  am  un- 
able to  concur  in  the  conclusion  that  the 
construction  and  maintenance  of  a  telephone 
line  on  a  rural  highway  is  not  an  additional 
servitude,  and  am  compelled  to  adhere  to  the 
view  stated  In  the  first  opinion  by  Justice 
Pollock:  "That  a  line  of  telephone,  while  a 
means  of  communication,  is  not  a  method  of 
travel,  and  is  not  such  a  use  of  the  property 
as  was  in  contemplation  of  law  acquired  by 
the  public  when  the  highway  was  laid  out; 
and  tlint  the  landowner  must,  imder  the  pro- 
visions of  our  Constitution  and  by  natural 
right,  be  held  to  be  entitled  to  compensation 
for  this  new  burden  cast  on  his  property." 
It  is  a  use  which  was  only  not  contemplated 
when  the  highway  was  established,  but  is 
one  wholly  inconsistent  with  the  purposes  of 
a  country  road.  In  Kansas,  and  in  nearly 
all  of  the  states,  a  well-recognized  distinction 
exists  between  the  uses  to  which  a  rural 
highway  and  a  city  street  may  be  devoted. 
The  density  of  popniatlon,  and  the  fact  that 
nearly  all  of  the  ground  in  a  city,  except  the 
public  ways.  Is  covered  with  permanent 
structures,  requires  that  streets  and  alleys 
shall  be  used  for  all  public  purposes.  They 
are  used,  not  only  for  travel,  but  for  light 
and  air,  and  through  which  to  lay  pipes  to 
conduct  water,  gas,  and  other  materials  for 
both  public  and  private  consumption.  They 
are  also  employed  for  all  kinds  of  traffic  and 
transportation  which  does  not  unreasonably 
Interfere  with  the  rights  of  abutting  owners. 
It  is  wholly  Impracticable  to  provide  means 
for  transmission,  transportation,  and  com- 
munication in  a  crowded  city  except  through 
the  streets  and  alleys,  and  hence  a  dedication 
or  appropriation  of  streets  and  alleys  always 
contemplates  every  use  which  public  neces- 
sity and  convenience  requires.  In  a  city, 
even  a  commercial  railroad  may  be  located 
in  the  streets,  and,  if  ingress  and  egress  is 
afforded  an  abutting  owner,  he  has  no  claim 
for  damages  or  compensation  (Railway  Co. 
▼.  Larson,  40  Kan.  301.  19  Pac.  661,  2  L.  R. 
A.  59>;  but  no  one  would  claim  that  such  a 
use  Is  within  the  scope  and  purpose  of  a  rural 
highway.  Again,  the  ownership  of  the  fee 
in  the  highway  not  only  distinguishes  it  from 
a  city  street,  but  as  to  the  exercise  of  emi- 
nent domain  and  the  maintenance  of  injunc- 
tion it  is  of  controlling  consequence.  If 
there  is  no  ownership,  there  is  nothing  to 
condemn,  and.  if  compensation  may  be  had 
In  damages  for  unreasonable  Interference 
with  the  adjoining  owner's  ingress  and 
egress.  Injunction  will  not  be  allowed.  In  a 
city  street  the  public  has  not  only  an  ease- 
ment, but  It  holds  the  fee  as  well.  It  holds 
the  trust  and  every  vestige  of  the  title.  The 
interest  which  the  adjoining  owner  has  in  a 
rural  highway  Is  not  unimportant  or  intangi- 
ble, as  is  claimed  by  the  telephone  company. 
He  retains  a  title  and  estate  In  the  liighway 
which  gives  him  substantial  rights,  and  of 
which  he  cannot  be  deprived  until  Just  com- 
pensation has  been  paid  or  secured, 


In  Commissioners  of  Shawnee  County  v. 
Beckwith,  10  Kan.  604,  it  was  said  that: 
"The  fee  In  the  land  never  passes  to  the 
public,  but  always  continues  to  belong  to  the 
original  owner.  He  continues  to  own  the 
trees,  the  grass,  the  hedges,  the  fences,  the 
buildings,  the  mines,  quarries,  springs,  water 
courses—in  fact,  everything  connected  with 
the  land  over  wliich  the  road  is  laid  out, 
which  is  not  necessary  for  the  public  use  as 
a  highway.  Angell  on  Highways,  c.  7,  ${ 
301-312.  He  may  remove  all  these  things 
from  the  road,  or  use  and  enjoy  them  in  any 
other  manner  he  may  choose,  so  long  as  he 
does  not  interfere  with  the  use  of  the  road 
as  a  public  highway.  No  other  person  has 
any  such  rights."  In  respect  to  the  rights 
acquired  by  the  public  it  was  also  remarked: 
"The  public  obtains  a  mere  easement  to  the 
land.  It  obtains  only  so  much  of  the  land, 
soil,  trees,  etc.,  as  is  necessary  to  make  a 
good  road.  It  obtains  the  right  of  persons 
to  pass  and  repass  and  to  use  the  road  as  a 
public  highway  only,  and  nothing  more." 
See,  also,  Caulkins  v.  Mathews,  5  Kan.  109. 

This  early  decision,  since  accepted  and  fol- 
lowed, declared  the  purpose  of  a  rural  high- 
way to  be  travel  and  a  right  of  the  public 
to  pass  from  place  to  place  thereon,  and  noth- 
ing more.  The  highway  contemplated  when 
the  road  was  laid  out  was  one  equally  open 
to  the  use  of  every  one;  not  one  where  a 
part  of  it  might  be  permanently  and  ex- 
clusively occupied  bj'  private  parties  and 
largely  for  private  profit.  The  placing  of 
poles  in  the  highway  is  a  permanent  location, 
which  necessarily  excludes  the  owner  of  the 
adjoining  land  and  every  one  else  from  the 
part  so  occupied.  Here  It  prevented  the 
plaintiff  from  trimming  his  hedge  and  obtain- 
ing the  grass  which  the  court  said  belongs 
to  him.  The  theory  of  the  law  when  the 
road  was  laid  out  was  that  the  adjoining 
owner  had  the  same  rights  in  the  easement 
granted  as  every  other  member  of  the  public; 
but  he  is  not  free  to  use  the  telephone  line, 
and  is  excluded  from  the  ground  occupied  by 
it.  The  Supreme  Court  of  New  York,  in 
speaking  of  the  contemplated  use  of  rural 
Mghways,  said:  "The  primary  law  of  the 
highway  is  motion,  and  whatever  vehicles 
are  used,  or  whatever  method  of  the  trans- 
mission of  intelligence  Is  adopted,  the  vehicle 
must  move  and  the  intelligence  be  transmit- 
ted by  some  moving  botly  which  must  pass 
along  the  highway,  either  on,  or  over,  or 
lierhnps  under  it.  but  It  cannot  permanently 
appropriate  any  part  of  it."  Eels  v.  Ameri- 
can Telephone  &  Telegraph  Co.,  143  N.  Y. 
133,  38  N.  E.  202,  2.5  I.,.  R.  A.  640.  The 
telephone,  however.  Is  a  stationary  appliance, 
a  permanent  obstruction,  a  fixture  in  the 
soil,  which  necessarily  involves  exclusive  pos- 
session. When  the  easement  was  obtained 
and  paid  for  by  the  county,  can  it  be  con- 
ceived that  the  owner  understood  that  he 
had  surrendered  to  others  the  permanent  and 
exclusive  possession  of  a  part  of  the  hlgh- 
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way,  or  that  the  public  understood  It  was 
paying  for  such  an  occupancy  for  the  benefit 
and  profit  of  private  individuals  or  corpora- 
tions? 

Much  is  said  about  the  utility  and  conve- 
nience of  the  telephone,  and  against  any  step 
or  decision  which  would  retard  progress  or 
prevent  the  general  use  of  all  such  modern 
inventions.  All  will  agree  to  Its  superiority 
over  former  methods  and  that  its  use  should 
not  be  unjustly  hampered;  but  such  consid- 
erations do  not  require  that  landowners  shall 
make  donations  of  their  property  for  the 
benefit  of  private  or  public  interests.  The 
advance  of  civilization,  so  much  talked  of,  is 
desirable,  but  it  would  be  unjust  and  Is  un- 
necessary to  obtain  It  at  the  expense  of  the 
few.  To  require  telephone  companies  to  pay 
for  property  taken  for  their  benefit  will  not 
necessarily  check  progress  nor  prevent  Im- 
provements. The  law  treats  the  business  as 
public,  and  authorizes  the  condemnation  of 
land  required  for  the  operation  of  a  tele- 
phone system,  and  provides  that  highways 
may  be  so  occupied  when  compensation  has 
been  paid  to  those  owning  an  estate  in  the 
land. 

If  the  view  taken  in  the  majority  opinion 
is  to  prevail,  every  modem  method  of  trans- 
porting persons  and  property,  and  all  means 
of  intercommunication,  stationary  and  mova- 
ble, may  be  used  on  the  rural  highway. 
Everj'  use  made  of  a  city  street— and  that  in- 
cludes all  purposes  which  public  necessity 
and  convenience  requires— may  be  made  of 
a  rural  highway  without  Imposing  additional 
burdens  ui>on  it.  It  will  include  telegraphs, 
steam  and  electric  railroads  for  commercial 
purposes,  pipes  and  conduits  for  gas  and  oil, 
aqueducts  for  water,  as  well  as  pneumatic 
tubes.  No  one  will  deny  that  new  methods 
of  locomotion  and  new  movable  vehicles,  in- 
cluding bicycles,  automobiles,  steam  thresh- 
ers, and  portable  engines,  may  be  used  on  a 
highway  without  subjecting  it  to  a  new  servi- 
tude: but  the  profession  will  be  surprised  to 
learn  that  railroad  tracks  and  other  perma- 
nent structures  can  be  placed  In  highways 
for  sttvun  railroads,  and  also  that  trolley 
lines,  which  furnish  the  most  modern  man- 
ner of  travel,  may  be  constructed  along  the 
country  road,  without  the  consent  of  the  ad- 
joining owners.  The  transportation  of  oil 
and  gns  la  a  business  of  a  public  character 
which  Is  now  exciting  the  attention  and  en- 
ergies of  the  people  of  the  state,  and,  under 
the  rules  adopted,  the  owners  of  these  lines 
may  excavate  in  front  of  farms  and  lay  their 
pipes  along  the  highways  without  paying  the 
owners  of  the  fee  for  the  land  taken.  Like- 
wise, companies  organized  for  the  transpor- 
tation of  letters  and  parcels  through  pneu- 
matic tubes  may  construct  and  maintain  sta- 
tionary appliances  In  the  road  without  com- 
pensating the  adjacent  owners.  If  telephone 
and  telegraph  companies  may  permanently 
and  exclusively  occupy  portions  of  the  high- 
ways because  It  Is  a  modem   medium   of 


transmitting  information,  why  may  not  tele- 
graph companies  use  the  latest  device  of 
Marconi,  and  build  towers  opposite  farms  to 
transmit  Intelligence  from  station  to  station 
by  wireless  telegraphy? 

I  think  that  the  function  of  a  telephone  is 
quite  apart  from  the  purpose  for  which  the 
highway  was  designed  when  the  easement 
was  acquired.  All  methods  whereby  a  part 
of  the  rural  highway  is  exclusively  and  con- 
tinuously occupied  is  a  new  use,  and  consti- 
tutes an  additional  burden  which  entitles  the 
person  over  whose  land  the  highway  is  laid 
to  compensation.  The  authorities  are  very 
nearly  uniform,  however  much  they  may  dif- 
fer as  to  reasons,  that  a  telephone  is  not  with- 
in the  scope  and  purpose  of  a  rural  liighway. 
Eels  V.  American  Telegraph  &  Telephone  Co., 
143  N.  Y.  133,  38  X.  B.  202,  25  L.  R.  A.  640; 
Telegraph  Co.  v.  Baraett,  107  111.  507,  47  .\m. 
Rep.  453;  Postal  Telegraph  Co.  v.  Eaton,  170 
111.  513,  49  N.  E.  365,  39  L.  R.  A.  722,  62  Am. 
St.  Rep.  390;  Dally  v.  State.  51  Ohio  St  348, 
37  N.  E.  710,  24  L.  R.  A.  724.  46  Am.  St.  Rep. 
578;  Callen  v.  Columbus,  etc.,  Light  Co..  66 
Ohio  St.  166,  64  N.  E.  141,  58  L.  B.  A.  782: 
Telegraph  Co.  v.  Williams.  86  Va.  606,  11  S. 
E.  lOfi,  8  L.  R.  A.  429.  19  Am.  St.  Rep.  908; 
Kreuger  v.  Wisconsin  Telephone  Co.,  106 
Wis.  06,  81  N.  W.  1041,  50  L.  R.  A.  298;  Stow- 
ers  V.  Postal  Telegraph  Co..  68  Miss.  559.  9 
South.  .3!>6,  12  L.  R.  A.  864.  24  Am.  St.  Kep. 
290;  Tel.  Co.  v.  Mackenzie,  74  Md.  76,  21  Atl. 
600,  28  Am.  St.  Rep.  210;  Halsey  v.  Street 
Railway  Co.,  47  N.  J.  Eq.  380.  20  Atl.  SiiO; 
Nicoll  V.  Tel.  Co..  62  N.  J.  Law.  733.  42  Atl. 
.583.  72  Am.  St.  Rep.  666;  Donovan  v.  .\llert 
(X.  D.)  91  X.  W.  441.  58  L.  R.  A.  77.5.  95  Am. 
St.  Rep.  720;  Spokane  v.  Colby.  16  Wash. 
610.  48  Pac.  248;  Bronson  v.  Abilene  Tel.  Oa. 
(Xeb.)  93  X.  W.  201,  60  L.  B.  A.  427;  Pacific 
Postal  Telegraph  Co.  v.  Irvine  (C.  C.)  40  Fed. 
113:  Kester  v.  Western  Union  Telegraph  Co. 
(C.  C.)  108  Fed.  026;  Kincaid  v.  Indianapolis 
Oas  Co.,  124  Ind.  577,  24  X.  E.  1066,  8  L.  R- 
A.  602.  19  Am.  St  Rep.  113;  A.  &  P.  Tele- 
graph Co.  V.  C.  R.  I.  &  P.  R.  R.  Co.,  6  Bisseii 
«U.  8.  C.  C.)  1.58,  Fed.  Cas.  No.  632. 

In  all  of  the  cases  cited  in  support  of  the 
other  view,  only  the  decisions  In  two  states— 
:Minuesota  and  Michigan— Involved  a  rural 
highway.  In  some  of  the  other  cases  cited 
to  sustain  the  trial  court  there  is  some  gen- 
eral language  used,  and  some  reasons  given, 
which  seemingly  support  the  view  that  a  tele- 
graph or  telephone  line  Is  not  an  additional 
servitude  on  a  rural  highway:  but  in  each 
of  them  the  court  was  speaking  of  the  scope 
and  purpose  of  a  city  street  and  nio^tt  of 
them  recognized  a  difference  between  that 
and  a  country  road.  For  instance,  the  Su- 
preme Coiut  of  Missouri,  in  Julia  Building 
Assn.  V.  Bell  Telephone  Co..  supra,  calls  at- 
tention to  the  distinction  between  roads  in 
the  country  and  streets  in  the  city,  and  Indi- 
cates that  a  different  rule  applies  as  to  the  in- 
terest which  the  public  acquires  in  a  highway 
and  in  a  street     In  Magee  v.  0\'«r8blDer. 
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supra,  a  street  case.  It  is  said:  "There  Is  an 
essential  distinction  between  urban  and  sub- 
urban blgbways,  and  tbe  rights  of  abutters 
is  much  more  limited  in  tbe  case  of  urban 
streets  than  they  are  in  the  case  of  suburban 
•ways."  The  case  of  Castle  v.  Telephone  Co., 
supra,  calls  attention  to  tbe  fact  that  public 
easements  in  the  streets  of  cities  and  ylilages 
are  much  more  extensive  than  a  country 
highway.  The  same  may  be  said  of  Lock- 
hart  V.  Street  Railway  Co.,  supra,  where  It 
was  said  that  "what  might  be  considered  an 
Invasion  of  private  right,  so  ftv  as  tbe  use  of 
a  highway  is  concerned,  in  the  country,  might 
not  be  so  In  a  city."  In  the  two  cases  Iwld- 
Ing  that  the  teleplione  Is  not  an  additional 
servitude  on  the  rural  highway,  the  Minne- 
sota decision  was  made  by  a  bare  majority, 
and  even  in  that  state  It  is  held  that  a  rail- 
road is  an  additional  burden  on  a  city  street. 
lu  the  Michigan  case  there  was  also  a  strong 
dissent,  and  In  the  prevailing  ophiion  it  was 
said  that  under  tbe  statutes  of  that  state  any 
damages  sustained  by  the  adjoining  owner 
"by  the  erection  of  the  poles  in  the  highway 
«)uld  be  recovered. 

It  is  interesting  to  notice  tlie  view  taken 
of  this  question  by  authors  of  text-books. 
For  instance.  In  Joyce  on  Electrical  Law,  p. 
321,  It  Is  said:  "We  are  of  the  opinion  that 
the  construction  of  telegraph  and  telephone 
lines  upon  the  highways  or  streets  Is  not 
within  the  original  purposes  of  dedication  or 
the  taking  of  the  same,  and  that  the  poles 
flitd  wires  constitute  an  additional  servitude, 
entitling  the  owner  to  compensation."  In  2 
Dillon  on  Municipal  Conwrations,  §  9Cn.  it  is 
remarked:  "On  the  whole,  the  safer  and  per- 
haps sounder  view  is  that  such  a  use  of  the 
street  or  highway,  attended  as  It  may  be, 
especially  in  cities,  with  serious  damage  and 
Inconvenience  to  the  abutting  owner,  is  not  a 
Btreet  or  highway  use  proper,  and  hence  en- 
titles such  owner  to  compensation  for  such 
use,  or  for  any  actual  injury  to  his  property 
caused  by  the  poles  and  lines  of  wire  placed 
In  front  thereof."  In  Elliott  on  lioads  and 
Streets,  334,  it  is  said:  "We  are  inclined  to 
the  opinion  that  such  a  use  constitutes  a  new 
burden,  for  which  the  owner  of  the  fee  Is  en- 
titled to  compensation."  Lewis  on  Eminent 
Domain,  S  131.  says:  "The  lines  of  a  tele- 
graph or  telephone  company  are  on  the  same 
footing  as  the  steani  railroad.  They  form 
no  part  of  the  equipment  of  a  public  high- 
way, but  are  entirely  foreign  to  its  use. 
Where  the  fee  of  tlie  street  is  in  the  abut- 
ting owner,  he  Is  clearly  entltU«d  to  compen- 
sation for  the  additional  burden  placed  on  his 
land."  In  Crosswell  on  the  Ijiw  of  Electric- 
ity, I  110,  It  is  said:  "The  use  of  the  high- 
way, however,  for  the  transmission  of  intel- 
ligence, is  a  use  wholly  different  from  public 
travel.  Incidentally,  no  doubt.  It  effects 
somewhat  similar  objects.  •  •  •  xhe 
nature  of  the  use,  however,  is  essentially  dif- 
ferent, and  the  courts  have  generally  recog- 
nized this  difference."    In  Randolph  on  Emi- 


nent Domain,  {  407,  the  difference  of  opinion 
on  the  question  Is  recognized,  and  it  is  re- 
marked that  "the  prevailing  opinion  seems 
to  be  that  the  plant  is  an  additional  servi- 
tude." 

Justices  CUNNINGHAM  and  MASON  are 
of  the  opinion  that  the  decision  first  made 
should  be  adhered  to,  and  join  with  me  in 
this  dissent. 

BURCH,  J.  (concurring).  The  Chinese 
have  boots  for  the  feet  which  prevent  their 
natural  growth  and  development  beyond  the 
measure  of  chiidliood  days.  Old  decisions 
rendered  -without  any  possible  conception  or 
consideration  of  future  circumstances  and 
conditions  ought  not  to  Ik  allowed  to  produce 
the  same  effect  on  the  law  of  a  common- 
wealth. 

Caulkins  v.  Mathews,  5  Kan.  101,  was  de- 
cided in  1809.  The  suit  was  brought  to  re- 
cover for  tlie  loss  of  a  horse  described  as 
"blind  of  an  eye,"  which  fell  Into  an  open 
well  on  private  unlnclosed  grounds.  There 
was  no  road  through  the  premises,  and  the 
horse  was  not  injured  upon  any  road.  The 
court,  however,  in  speculating  upon  what 
might  have  been  the  rights  of  the  plaintiff  at 
a  place  where  his  horse  was  not  injured,  if 
there  had  been  a  road  there,  said  that  it  could 
liardly  be  supposed  that  he  could  make  pas- 
ture flelds  of  the  public  highways;  that  men 
may  pass  and  repass  with  their  stock  upon 
the  public  highways,  but  that  such  is  the  ex- 
tent of  their  right— meaning,  of  course,  their 
right  with  respect  to  stock  on  the  highway. 

In  1873  the  case  of  Shawnee  County  v. 
Beckwith,  10  Kan.  004.  was  decided.  A  road 
was  laid  out  which  embraced  a  hedge  within 
its  limits.  The  landowner  wanted  damages 
for  a  total  deprivation  of  the  hedge,  which 
was  removable,  llie  court  held  that  his  dam- 
age was  tlie  cost  of  removing  the  hedge  and 
any  depreciation  it  suffered  by  removal.  Wlij' 
it  was  not  the  duty  of  the  road  ovei-seer  to 
remove  the  hedge  as  an  obstruction  to  travel 
does  not  appear.  In  tlie  opinion  It  was  said 
that  nothing  connected  with  the  land  passes 
to  the  public  except  what  Is  actually  necessary 
to  make  the  road  a  good  and  sufticicnt  thor- 
oughfare for  the  public;  that  the  public  ob- 
tains a  mere  easement  in  the  land;  that  the 
fee  remains  in  the  owner;  tliat  he  continues 
to  own  everything  connected  with  It  which 
is  not  necessary  for  the  public  use  as  a  high- 
way; and  that  he  may  remove  trees,  grass, 
hedges,  fences,  buildings,  etc.,  so  long  as  he 
docs  not  interfere  with  the  use  of  the  road  as 
a  public  highway— all  of  which.  It  may  be 
conceded,  is  true  to-day,  and  perfectly  true 
for  the  plaintiff  in  this  case  after  the  defend- 
ant's telephone  poles  are  up.  But  tlie  court, 
having  In  mind  the  Caulkins-Mathews  Case, 
cited  it  as  authority  upon  the  rights  of  the 
public  generally  in  a  regularly  laid  out  high- 
way. Even  if  the  decision  were  open  to  the 
interpretation  that  tbe  public  use  of  a  high- 
way is  limited  to  travel  and  passing  from 
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place  to  place,  I  do  not  think  that  a  blind 
horse,  which  In  1809  fell  Into  a  well  where 
there  was  no  road,  ought  now  to  block  the 
public  highways  of  the  state  to  expanding  and 
Increasing  public  necessities  and  uses.  How- 
ever, the  court  did  not  limit  the  use  of  a  high- 
way to  passing  and  repassing,  or  to  such  acts 
only  as  involve  motion.  The  language  is,  "It 
[the  publlcj  obtains  the  right  for  persons  to 
pass  and  repass,  and  to  use  the  road  as  a  pub- 
lic highway  only,  and  nothing  more."  That 
is  all  I  claim  for  the  public  in  this  action. 

The  law  upon  this  subject  has  been  too 
much  confused  by  fictions  which  do  not  coin- 
cide with  the  facts.  I  should  like  to  square 
the  law  as  nearly  as  possible  with  the  facts. 
In  cities  the  fiction  Is  that  the  fee  of  streets 
is  in  the  county.  But  tlie  county  Is  not  a 
real  proprietor.  If  the  streets  be  vacated,  the 
title  of  the  county  vanishes.  The  fiction  Is 
used  merely  to  express  the  fact  that  the  pub- 
lic has  full  rights  over  the  streets  for  public 
purposes.  In  the  country  the  fiction  is  that 
the  public  has  a  mere  easement.  As  a  matter 
of  substantial  fact,  the  owner  loses  his  land, 
and  fully  understands  that  he  loses  it,  when 
condemnation  Is  made.  True,  he  may  quarry 
under  the  road  If  he  do  not  impair  it,  and 
may  do  some  things  upon  the  surface  of  the 
ground  If  he  do  not  obstruct  the  public  (It  is 
a  crime  for  him  to  scour  his  plows  there), 
and,  if  It  should  ever  be  vacated,  full'  domin- 
ion will  reattach.  But  the  public  acquires  the 
right  to  exclude  him  absolutely.  If  necessary 
and,  in  point  of  practical  fact  as  opposed  to 
legal  theory,  does  exclude  him  from  it  ex- 
cept as  an  abutter  and  as  one  of  the  public. 
When,  therefore,  the  road  Is  subjected  to  a 
new  U.SC.  there  is  no  substantial  damage. 
Tlie  concluding  words  of  the  paragraph  quot- 
ed from  Joyce  on  Electrical  Law  in  the  dis- 
senting opinion  are  these:  "Tlie  amount  of 
compensation  to  which  he  is  entitled  would  in 
most  cases,  however,  be  purely  nominal."  In 
Keasliey  on  Electrical  Wires,  pp.  12C,  127, 
the  following  statements  occur:  "There  must 
l)e  an  extension  of  the  uses  to  which  streets 
are  put.  ahd  so  long  as  they  serve  the  public 
convenience,  and  do  not  affect  the  use  prop- 
erly enjoyed  by  the  landowner,  there  would 
seem  to  be  no  good  reason  why  the  landown- 
er should  have  a  right  to  object,  since  in  such 
a  case,  if  he  were  entitled  to  damages,  they 
would  amount  to  nothing.  ♦  •  •  Another 
difficulty  is  that  it  is  hard  to  distinguish  l)e- 
tween  a  rural  and  an  urban  street,  and  that 
tjie  nature  of  a  street  changes  insensibly  from 
the  former  to  the  latter,  and  a  rule  of  jjrop- 
erty  which  depends  on  such  a  shifting  and  in- 
definite distinction  is  not  likely  to  prove  sat- 
isfactory." 

That  there  was  no  substantial  damage  In 
this  case  is  shown  by  the  agreed  fact.s.  The 
following  utterly  petty  and  trivial  matters 
are  all  the  plaintiff  could  muster  in  order  to 
obtain  an  extraordinary  remedy  In  a  court  of 
equity  with  which  to  oppose  a  work  of  great 
public  interest  and  Importance:    "That  the 


erection  of  the  poles  and  the  constmction  ot 
said  line  would  to  some  extent  interfere  with 
the  mowing  of  grass  and  weeds  next  to  the 
hedge  and  along  the  public  highway,  and  with 
the  trimming  of  the  hedge  with  a  machine; 
that  this  plaintiff  has  a  machine  with  which 
he  can  trim  the  hedge,  but  that  be  never  has 
trimmed  the  hedge  with  a  machine;  that  the 
plaintiff  has  mowed  the  M'eeds  and  grass  along 
the  outside  of  said  hedge  with  a  machine; 
that  there  is  a  little  piece  of  hedge  along  sec- 
tion fifteen  which  Mr.  McCann  bought  from 
Mr.  Kilts  that  has  some  sumac  growing  in  the 
public  highway,  but  not  next  to  the  hedge; 
that  there  Is  a  wire  fence  there,  and  it  is  set 
in  about  four  feet,  and  the  sumac  is  in  the 
highway,  and  not  next  to  the  fence."  I  am 
not  in  favor  of  opening  the  courts  to  injunc- 
tion suits  which  are  purely  obstrnctlTe,  which 
are  brought  merely  for  the  vindicotion  of  a 
theory,  and  which  have  for  their  basis  noth- 
ing more  than  an  intangible  interest  in  land 
which  suffers  nothing  but  an  imaginary  in- 
jury. 

There  can  be  no  doubt  that  the  representa- 
tives of  the  people  of  this  state  have  always 
heretofore  regarded  the  construction  of  tele- 
graph and  telephone  lines  upon  the  public 
highways  as  imposing  no  additional  burden. 
In  18<»  the  Legislature  passed  an  act  which 
provides  as  follows:  "Corporations  created 
for  the  pui-pose  of  constructing  and  maintain- 
ing magnetic  telegraph  lines,  are  authorized 
to  set  their  poloa,  piers,  abutments,  wiws  and 
other  fixtures,  along,  upon  and  across  any  of 
the  public  roads,  streets,  and  waters  of  this 
state,  in  such  manner  as  not  to  lncommo<le 
the  piiWio  in  the  use  of  such  roads,  streets, 
and  waters."  Section  74,  c.  23.  Gen.  St.  180S. 
In  1RS5  It  passed  an  act  authorizing  the  or- 
ganization of  corporations  for  the  constmc- 
tion anA  maintenance  of  telephone  lines,  and 
providing  as  follows:  "All  such  corporations 
shall  have  all  the  rights  and  powers  confer- 
red, and  be  subject  to  all  the  liabilities  and 
duties  imposed  by  the  general  laws  of  this 
state  upon  telegraph  corporations."  Chapter 
1(>4,  p.  151,  Laws  188.5. 

Acquiescence  for  so  many  years  in  these 
acts,  which  make  no  reference  whatever  to 
additional  compensation,  amounts  to  a  popu- 
lar approval  of  the  enlarged  use  of  the  high- 
ways of  the  state  here  contended  for.  It  is 
true  that  a  telephone  pole  does  monopolize 
that  portion  of  a  public  highway  which  it 
omipies.  TTie  monopoly,  however,  is  entirely 
reasonable.  It  obstructs  and  interferes  with 
no  other  highway  use.  and  is  entirely  com- 
patible with  all  other  highway  nSes  at  all 
times.  .Vnd  since  It  cannot  be  seriously  con- 
trnvcrtcil  that  the  telephone  is  now  an  inval- 
uable arti'inot  to  travel  and  other  highway 
]iT'rposci<  acknowledged  to  be  proper,  the  prin- 
ciple of  the  case  of  Western  Union  Telegraph 
Co.  V.  Rich.  19  Kan.  517,  27  Am.  Rep.  ir»f). 
ought  to  apply.  In  that  case  land  was  con- 
demned for  a  railroad  which  obtained  a  mer»» 
easement.   The  fee  and  the  right  to  make  use 
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of  the  land  In  nil  waya  not  Incompatible  with 
the  Interests  of  the  railroad  remained  In  the 
landowner.     Then  a  telegraph  line  was  es- 
tsbllshed  OTer  the  condemned  tract.     There 
was  the  same  opportunity  to  say  in  that  suit 
ttiat  there  Is  In  this  one  that  the  owner  was 
being  deprived  of  his  land,  that  there  was  no 
reason  for  him  to  make  a  donation  of  bis 
property  to  private  or  to  public  Interests,  and 
that  the  advance  of  civilization  should  not 
be  made  nt  the  expense  of  the  few.    But  Mr. 
Justice  Brewer  disposed  of  the  matter  by  say- 
ing that  the  construction  of  the  telegraidi  line 
was   damnum    absque    injuria,    or,    perhaps 
more   correctly,    damages    already   paid   for. 
Telephone  poles  cannot  be  excluded  from  the 
highway  merely  because  they  are  Immovable. 
To  Immobility  must  be  added  an  unreasonable 
Interference  with  the  general  use  of  the  high- 
way or  an  unreasonable  Interference  with  the 
rights  of  the  abutter,  and  herein  lies  the  fal- 
lacy of  the  argument  In  terrorem  of  my  dis- 
senfing  associates.    It  does  not  follow,  from 
the  fact  that  a  telephone  line  may  be  estab- 
lished upon  the  highway,  that  a  railroad  may 
lie  built  there,  or  that  a  transportation  com- 
pany  may  dig  a  canal  along  Its  length  and  fill 
it  with  a  fleet  of  boats.    It  is  perfectly  plain 
that  new  uses  may  not  be  allowed  to  over- 
throw, or  even  to  substantially  Impair,  the 
old. 

I  remain  perfectly  free  to  determine  all 
euch  cases  whenever  they  arise.  I  am  not 
greatly  troubled  by  a  counting  of  the  cases 
on  either  side  of  the  proposition  Involved. 
I  am  bound  to  follow  the  reasoning  which 
.•»pp«»al8  to  me  most  strongly.  That  so  ably 
prejsented  by  Clilef  Justice  .TOHNSTOX  hi  the 
innjority  opinion,  though  In  opposition  to  his 
jjornonnl  view,  and  the  considerations  noted 
.Thove.  impel  me  to  concur  in  nfflrmlng  the 
Jndgment  of  the  district  court. 


(69  Kan.  410) 

In  re  NOW-GE-ZUHCK. 
(Sapreme  Court  of  Kansas.     May  7,  1004.) 

INDIANS— CRIMES— JUKISDrCTION. 

^-  TK.*?"^  **^  Congress  of  February  8,  1887. 
c.   1  lO.  24  Stat.  388.  providing  for  the  allotting 
of    lands  constituting  an  Indian  reservation  to 
the  Indians  in  severalty,  and  the  issuing  of  pat- 
en t«    to  the  allottees  therefor,  and  further  nro- 
viding  that,  upon  the  completion  of  said  allot- 
ments and  the  isisuing  of  patents  to  each  of  the 
allottees    constituting   the    tribe,    each   allottee 
Khali   nave  the  benefit  of  and  be  subject  to  the 
la'wrs.    both  civil  and  criminal,  of  the  state  in 
-which   he  may  reside,  upon  completion  of  the  al- 
lotments and  the  issuing  of  patents  to  each  of 
the    allottees,   confers  jurisdiction   on  the  state 
c-oiirts  to  try  and  punish  an  allottee  for  any  vio- 
lation of  the  laws  of  the  state,  though  the  offense 
committed  be  one  against  the  person   or  prop- 
erty   of   an   Indian   or  other  person  within  the 
limits   of  an  Indian  reservation. 
♦  Syllabus  by  the  Court.) 

I-»etitlon  for  habeas  corpus  by  Xow-ge- 
zlitic-k,  alias  Tommy  Walk-kas,  to  secure  i)eti- 
t loner's  discharge  from  custody.  Petitiou 
denied,  and  petitioner  remanded. 


Crane  &  Woodbum  Bros.,  for  petitioner. 
W.  F.  Means,  for  respondent. 

ATKINSON,  J.  On  December  12,  1903, 
Now-ge-zhuck,  alias  Tommy  Walk-kas,  a 
Pottawatomie  Indian,  filed  lu  this  court  his 
petition  in  habeas  corpus  averring  that  be 
was  unlawfully  restrained  of  his  liberty  by 
the  sheriff  of  Brown  county,  Kau.,  and  ask- 
ing that  be  be  discharged  from  such  unlaw- 
ful restraint.  The  case  is  before  us  for  de- 
termination upon  the  following  agreed  facts: 
"It  is  agreed  by  and  between  the  parties  to 
this  action  that  Now-ge-zhuck,  alias  Tommy 
Walk-kas,  was  bom  a  member  of  the  Prairlo 
Band  of  Pottawatomie  Indians  of  Jackson 
county,  Kansas,  and  Is  still  a  member  of  said 
tribe  of  Indians,  if  their  tribal  relations  w^ere 
not  dissolved  by  the  allotment  of  lands  in 
severalty  to  the  members  of  said  tribe  und^ 
the  act  of  Congress,  February  8,  1887.  The 
said  band  of  Indians  have  made  their  home 
on  the  diminished  Pottawatomie  Indian  res- 
ervation in  Jackson  county,  Kansas,  for 
more  than  forty  years,  and  Now-ge-zhuck. 
alias  Tommy  Walk-kas,  bas  resided  thereon 
during  all  his  life,  and  resided  thereon  when 
arrested  in  Brown  county,  Kansas.  About 
the  year  1893,  the  Indians  who  composed  the 
Prairie  Band  of  Pottawatomie  Indians  were 
allotted  land  in  severalty,  under  the  afore- 
said act  of  Congress,  on  the  diminished  Pot- 
tawatomie reservation  In  said  county  and 
state,  and  each,  including  Now-ge-zhuck. 
alias  Tommy  Walk-kas,  received  bis  prellui- 
inary  patent  therefor,  as  provided  by  said 
act.  The  Prairie  Band  of  Pottawatomie  In- 
dians are  and  have  been  for  many  years  un- 
der the  charge  of  an  agent  or  a  bonded  su- 
perintendent, appolnte<l  by  the  Secretary  of 
the  Interior  of  the  T'nited  States.  These  In- 
dians still  receive  their  annuities  from  the 
United  States  government.     They  also  have 

a  chief  and  council.    About  the day  of 

November,  1903,  Now-ge-zhuck.  alias  Tommy 
Wnlk-kns,  was  attending  the  Indian  payment 
of  annuities  on  the  Klckapoo  Indian  reser- 
vation In  Brown  county.  Kansas.  The  Klck- 
apoo Indians  are  a  tribe  of  Indians  who  are 
located  upon  the  Kickapoo  Indian  reserva- 
tion in  Brown  county,  Kansas.  They  hav« 
resided  on  said  reservation  for  more  than 
forty  years.  They  have  a  chief  and  council, 
and  are  and  have  been  for  many  years  UU' 
der  the  charge  of  an  agent  or  a  bonded  su- 
perintendent, appointed  by  the  Secretary  of 
the  Interior  of  the  United  States,  and  still 
receive  their  annuities  from  the  United 
States  government.  .Vliout  the  year  1893  the 
Indians  who  composed  the  Klckapoo  Tribe 
of  Indians  were  allotted  land  In  severalty, 
under  the  aforesaid  act  of  Congress,  on  the 
Kickapoo  Indian  reservation  in  Brown  coun- 
ty, Kansas,  and  preliminary  patents  were  is- 
stied  therefor.  On  the day  of  Novem- 
ber, 1903.  Now-ge-zhuck.  alias  Tommy  Walk- 
kas.  while  attending  said  payment,  was  ar- 
rested by  the  slierlCt  of  Brown  county,  Kan- 
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sas,  on  a  warrant  issued  by  the  Justice  of  tbe 
peace  of  Brown  county,  Kansas,  on  a  com- 
plaint charging  Now-ge-zhucli,  alias  Tommy 

Walk-kas,  on  the  day  of  November, 

1903,  with  disturbing  tbe  peace  and  quiet  of 
persons  on  said  reservation  in  Brown  coun- 
ty, Kansas,  to  which  complaint  he  entered  a 
plea  of  guilty  of  such  offense,  and  was  ad- 
judged to  pay  a  fine  of  thirty  (30)  dollars  and 
the  costs  of  said  action,  and  to  be  confined 
to  said  Jail  for  a  period  of  ninety  days,  and 
to  be  committed  to  said  jail  until  said  fine 
and  said  costs  be  paid.  From  such  imprison- 
ment Now-ge-zhuck,  alias  Tommy  Walk-kas, 
asks  to  be  released." 

It  is  urged  that  the  state  court,  under  the 
facts  stated,  had  no  jurisdiction  to  try  or 
punish  petitioner,  an  Indian,  for  the  offense 
committed.  In  determining  the  jurisdiction 
of  the  state  court,  that  it  may  be  determined 
freed  from  collateral  issues,  the  fact  that  pe- 
titioner entered  a  plea  of  guilty,  and  the  fur- 
ther fact  that  the  offense  was  committed  on 
the  Kickapoo  reservation,  will  be  treated  as 
though  the  offense  had  been  committed  on 
the  Pottawatomie  reservation,  and  petitioner 
had  been  tried  and  convicted  of  the  offense. 

The  act  of  Congress  of  May  30,  1834,  c.  59, 
10  Stat  277,  organizing  the  territory  of  Kan- 
sas, and  also  the  act  of  January  29,  1801,  c. 
20,  12  Stat.  126,  admitting  Kansas  as  a  state 
of  the  Union,  each  in  express  terms  provided 
that  nothing  therein  should  be  construed  to 
impair  the  rights  of  persons  or  property  then 
pertaining  to  the  Indians  in  the  territory  in- 
cluded in  Kansas  so  long  as  the  rights  of  the 
Indian  remains  unextinguished  by  treaty  Iie- 
tween  the  United  States  and  the  Indians; 
and  all  lands  in  Kansas  belonging  to  the  In- 
dians by  treaty  with  the  general  government 
were  excepted  from  and  constituted  no  part 
of  the  territory  of  the  state  of  Kansas,  un- 
less by  treaty  or  authority  of  tlie  United 
States  Jurisdiction  should  be  extended  to  the 
state.  By  the  reservations  in  these  acts  of 
Congress,  it  is  manifest  that  the  state  of 
Kansas  could  have  no  jurisdiction  over  the 
person  or  property  of  the  Indian  while  upon 
the  lands  reserved,  nor  'of  the  lands  so  re- 
served, except  by  the  act  and  authority  of 
the  United  States.  There  is,  however,  no 
treaty,  act  of  Congress,  or  law  of  the  state 
that  precludes  the  courts  of  Kansas  from 
taking  jurisdiction  of  the  person  and  proper- 
ty of  the  Indian  found  within  the  territorial 
boundaries  of  the  state,  except  while  such 
Indian  or  property  is  actually  situated  on  a 
reservation  excluded  from  the  jurisdiction  of 
the  state.    Rubideaux  v.  Vallie,  12  Kan.  28. 

The  United  States,  prior  to  the  act  of  Con- 
gress of  March  3,  18S5,  c.  341,  23  Stat.  362, 
in  matters  jurisdictional  of  the  person  and 
property  of  the  Indian,  determined  its  rela- 
tion witli  the  Indian  tribes  by  treaty  rights. 
This  act  was  a  departure  from  the  treaty 
method  of  dealing  with  tbe  Indian  in  that 
particular,  and  was  legislation  declaratory  of 


the  right  of  the  United  States  to  assume  Ju- 
risdiction, and  also  of  the  right  to  adopt  tibe 
laws  of  and  confer  jurisdiction  on  the  courts 
of  a  territory  of  the  United  States  as  to  cer- 
tain crimes  when  committed  by  an  Indian 
against  -the  person  or  property  of  an  Indian 
or  other  person  upon  an  Indian  reservation. 
Section  9  of  the  act  specifies  the  crimes  over 
which  this  Jurisdiction  should  extend  as 
those  of  murder,  manslaughter,  rape,  assault 
with  intent  to  kill,  arson,  burglary,  and  lar- 
ceny. The  punishment  of  these  crimes  com- 
mitted by  an  Indian  against  the  person  or 
property  of  another  Indian  or  other  person, 
without  or  within  an  Indian  reservation,  and 
within  the  boundaries  of  a  territory  of  the 
United  States,  was  extended  to  the  courts  <tf 
the  territory.  The  laws  of  the  territory  re- 
lating to  the  crimes  specified  were  adopted 
as  the  laws  with  which  to  govern  and  con- 
trol tbe  Indian,  and  to  punish  him  for  the 
commissiMi  of  any  of  the  crimes  mentioned. 
Section  9  of  the  act  further  provides  that 
the  punislunent  of  an  Indian  for  any  of  tbe 
crimes  specified,  when  committed  within  tbe 
limits  of  an  Indian  reservation  situated 
within  the  boundary  of  a  state,  shall  be  tried 
in  courts  of  the  United  States  and  be  pun- 
ished by  the  laws  of  the  United  States.  It 
will  be  noted  that  while  by  this  act,  as  to 
crimes  specified.  Jurisdiction  was  extended  to 
the  territories  In  which  the  reservation  was 
situated,  and  the  laws  of  the  territory  adopt- 
ed for  the  government  and  punishment  of 
the  offending  Indian,  no  such  rights  were  ex- 
tended to  the  states  or  to  the  state  courts. 
The  effect  of  the  act  of  March  3,  18S5,  was 
confined  to  acts  of  a  criminal  character,  com- 
mitted by  an  Indian,  a  member  of  some 
tribe,  and  committed  witliin  the  limits  of  a 
reservatlcm.  It  did  not  Interfere  with  tbe 
process  of  the  state  courts  within  the  reser- 
vation, nor  with  the  oi>eratlon  of  the  state 
laws  upon  tlie  white  people  found  therein. 
U.  S.  V.  Kagama,  118  U.  8.  375.  6  Sup.  Ct. 
1109,  30  L.  Ed.  228.  Our  attention  has  not 
been  directed  to  and  we  have  l>een  unable 
to  find  any  treaty  with  the  Indian  tribes 
whereby  the  government  acquired  or  assert- 
ed jurisdiction  of  offenses  inferior  to  those 
specifically  mentioned  in  the  act  of  March 
3,  1885.  We  assume  that  it  was  left  with 
the  Indian  tribes  to  govern  and  to  punish 
the  offending  Indian  for  all  inferior  offenses 
committed  on  the  reservation  by  an  Indian 
against  the  person  or  property  of  another 
Indian  or  other  person,  until  by  treaty  or  by 
act  of  Congress  the  United  States  assumed 
this  Jurisdiction  or  delegated  it  to  the  states 
or  ten-itorles  in  which  the  reservation  Is  slt- 
aated. 

The  act  of  Congress  of  February  8,  18S7, 
c.  119,  24  Stat.  388,  provides  for  the  allot- 
ment of  lands  comprising  Indian  reserva- 
tions to  the  Indians  in  severalty,  and  also 
provides  for  extending  the  protection  of 
laws,   civil  and  criminal,   over  the  person 
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and  property  of  the  Indian.  So  much  of  the 
act  as  Is  necessary  to  be  considered  In  pass- 
ing npon  the  question  before  us  reads: 

"Sec.  5.  That  upon  the  approval  of  the 
allotments  provided  for  in  this  act  by  the 
Secretary  of  the  Interior,  he  shall  cause 
patents  to  Issue  therefor  In  the  name  of  the 
allottees,  which  patents  shall  be  of  the 
legal  effect,  and  declare  that  the  United 
States  does  and  will  hold  the  land  thus  al- 
lotted, for  the  period  of  twenty-five  years, 
in  trust  for  the  sole  use  and  benefit  of  the 
Indian  to  whom  such  allotment  shall  have 
tieen  made,  or.  In  case  of  his  decease,  of  his 
heirs  according  to  the  laws  of  the  state  or 
territory  where  such  land  is  located,  and 
that  at  the  expiration  of  aaid  period  the 
United  States  will  convey  the  same  by  patent 
to  said  Indian,  or  his  heirs  as  aforesaid,  in 
fee,  discliarged  of  said  trust  and  free  of  all 
charge  or  Incumbrance  whatsoever:  provid- 
ed, that  the  President  of  the  United  States 
may  in  any  case  In  his  discretion  extend  the 
period.  And  If  any  conveyance  shall  be 
made  of  the  lands  set  apart  and  allotted  as 
herein  provided,  or  any  contract  made  touch- 
ing the  same,  l)efore  the  e.tplratlon  of  the 
time  above  mentioned,  such  conveyance  or 
<-ontract  shall  be  absolutely  null  and  void: 
provided,  that  the  law  of  descent  and  par- 
tition In  force  In  the  state  or  territory  where 
such  lands  are  situated  shall  apply  thereto 
after  patents  therefor  have  been  executed 
and  delivered  except  as  herein  otherwise 
provided;  and  the  laws  of  the  state  of  Kan- 
sas regulating  the  descent  and  partition  of 
real  estate  shall,  so  far  as  practicable,  apply 
to  all  lands  in  the  Indian  Territory  which 
may  be  allotted  In  severalty  under  the  pro- 
visions of  this  act.    •    •    • 

"Sec.  6.  That  upon  the  completion  of  said 
allotments  and  the  patenting  of  the  lands 
to  said  allottees,  each  and  every  member  of 
tlM>  respective  bands  or  tribes  of  Indians  to 
whom  allotments  have  been  made  shall 
have  the  benefit  of  and  be  subject  to  the 
laws,  both  civil  and  criminal,  of  the  state 
or  territory  In  which  they  may  reside;  and 
no  territory  shall  pass  or  enforce  any  law 
denying  any  such  Indian  within  Its  Juris- 
diction the  equal  protection  of  the  law. 
*     *    •" 

It  is  apparent  that  by  section  6  of  the  act 
it  was  the  intention  of  Congress  to  extend 
to  the  Indian,  give  him  the  benefit  of,  and 
malce  him  subject  to  the  laws,  both  civil 
II  nd  criminal,  of  the  state  or  territory  In 
which  he  may  reside,  upon  the  completion 
of  the  ollotnients  and  the  patenting  of  the 
lands  to  the  allottees.  The  only  reservation 
of  federal  Jurisdiction  In  the  act  of  Feb- 
ruary 8,  1887,  is  the  withholding  from  the 
Indian  the  absolute  title  of  the  allotted  lands 
for  a  period  of  25  years,  or  longer  if  the 
President  of  the  United  States  In  his  dis- 
cretion extend  the  period.  It  is  claimed  by 
petitioner  that  the  act  contemplates,  even 


though  the  allotments  have  been  completed, 
that  until  the  title  becomes  absolute  In  the 
allottee  he  is  not  amenable  to  the  laws  of 
the  state.  Upon  the  solution  of  this  ques- 
tion, applied  to  the  agreed  facts,  rests  tlie 
decision  of  this  case.  We  are  constrained 
to  hold  against  the  contention  of  i)etitioner. 

The  exact  question  before  us  appears  not 
to  have  been  before  the  Supreme  Court  of 
the  United  States.  In  United  States  v. 
Rlckert,  188  U.  S.  432,  23  Sup.  Ct.  478,  47 
L.  Ed.  532,  a  case  denying  the  right  to  the 
state  of  South  Dakota  to  tax  the  lands  of  the 
Indian  after  allotment  under  the  act  of  Feb- 
ruary 8,  18S7,  Mr.  Justice  Harlan,  in  deliv- 
ering the  opinion  of  the  court,  used  the  fol- 
lowing language:  "The  word  'patents,' 
where  It  is  first  used  In  this  section,  was  not 
happily  chosen  to  express  the  thought  which, 
It  is  clear,  all  parts  of  the  section  being  con- 
sidered. Congress  Intended  to  express.  The 
'patents'  here  referred  to  (although  that 
word  has  various  meanings)  were,  as  the 
statute  plainly  imports,  nothing  more  than 
Instruments  or  memoranda  In  writing,  de- 
signed to  show  that  for  a  period  of  twenty- 
five  years  the  United  States  would  hold  the 
land  allotted.  In  trust  for  the  sole  use  and 
benefit  of  the  allottee,  or,  In  case  of  bis 
death,  of  his  heirs,  and  subsequently,  at  the 
expiration  of  that  period,  unless  the  time 
was  extended  by  the  President,  convey  the 
tee,  discharged  of  the  trust  and  free  of  all 
charge  or  incumbrance.  In  other  words,  the 
United  States  retained  the  legal  title,  giving 
the  Indian  allottee  a  paper  or  writing,  im- 
properly called  a  'patent,'  showing  that  at  a 
particular  time  In  the  future,  unless  It  was 
extended  by  the  President,  be  would  be  en- 
titled to  a  regular  patent  conveying  the  fee. 
This  Interpretation  of  the  statute  la  in  har- 
mony with  the  explicit  declaration  that  any 
conveyance  of  the  land,  or  any  contract 
touching  the  same,  while  the  United  States 
held  the  title  in  trust,  should  be  absolutely 
null  and  void;  so  that  the  United  States 
retained  its  bold  on  the  land  allotted  for  the 
period  of  twenty-five  years  after  the  allot- 
ment, and  as  much  longer  as  the  President, 
in  his  discretion,  should  determine." 

The  language  used  by  Justice  Harlan,  and 
the  reasoning  employed  in  that  case  to  show 
why  the  lands  of  the  Indian  should  not  be 
the  subject  of  taxation  during  the  period 
the  same  is  held  in  trust  for  the  Indian  by 
the  United  States,  were  the  basis  of  State 
v.  Columbia  (Jeorge,  65  Pac.  604,  where  the 
Supreme  Court  of  Oregon  held  that  the  courts 
of  that  state  had  no  Jurisdiction  to  try  de- 
fendant, an  Indian  allottee,  on  the  charge  of 
murdering,  on  the  Umatilla  reservation  In 
that  state,  another  Indian,  an  allottee.  Pe- 
titioner cites  the  Rlckert  Case  and  the 
(Jeorge  Case  as  authority  that  the  courts  of 
this  state  are  without  Jurisdiction  to  punish 
him  for  the  offense  of  which  he  was  charged. 
There  is  also  cited  by  petitioner  the  case  of 
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State  r.  OampbeH  (Minn.)  55  N.  W.  653. 
21  L.  B.  A.  169.  The  Campbell  Case,  al- 
thongb  a  late  decision,  la  not  based  on  the 
act  of  February  S,  1887,  and  tbe  completion 
of  allotments,  but  upon  tbe  act  of  March 
8,  1885,  and  tbe  fact  that  tbe  tribal  relations 
had  been  preserred  and  tbe  ofTense  covor 
mltted  within  the  limits  of  an  Indian  reser- 
Tatlon. 

In  Farrdl  t.  U.  S.,  110  Fed.  M2,  49  C.  O. 
A.  183,  tbe  Circuit  Conrt  of  Appeals,  in  an 
action  InrolTing  tbe  question  of  the  au- 
thority of  the  United  States  to  prohibit  the 
•ale  of  intoxicating  liquors  to  any  Indian 
to  whom  an  allotment  of  land  had  been  made 
under  the  act  of  February  8, 1887,  recognized 
the  act  as  conferring  the  full  right  of  cit- 
izenship npon  the  Indian  under  tbe  laws  of 
the  state  or  territory  in  which  be  may  re- 
side after  complete  allotment,  though  tbe 
title  to  the  land  is  held  in  trust  for  the  In- 
dian by  the  United  States,  and  though  the 
tribal  relation  continues.  In  State  v.  Den- 
oyer  (N.  D.)  72  N.  W.  1014,  an  action  by  In- 
dians, allottees  to  whom  preliminary  patents 
had  been  Issned  under  the  act  of  February 
8,  1887,  to  require  the  board  of  county  com- 
mlsslcHiers  to  establish  voting  ikreclncta  In 
tbe  territory  from  which  allotments  had 
beat  completed,  the  Indians  were  by  the 
court  held  to  be  dtlaens  of  the  United  States 
and  qualified  electors  of  the  state,  and  vot- 
ing precincts  were  required  established,  not- 
withstanding the  United  States  held  the  title 
to  tbe  land  in  trust  for  the  Indians,  and  that 
it  was  not  taxable  under  the  laws  of  the 
state.  The  act  of  Congress  of  February  28, 
1801  (26  Stat  704,  c.  888),  expressly  provides 
for  the  leasing  by  the  Indians  of  the  lands  al- 
lotted to  them,  with  the  approval  of  the  Sec- 
retary of  the  Interior,  and  the  act  of  Congress 
of  May  27, 1902  (82  Stat  245,  c.  888),  likewise 
anthorlzes  a  sale  of  the  Interest  of  the  adult 
heir  who  Inherited  the  Interest  of  the  an- 
cestor, under  the  laws  of  the  state,  such  sale 
to  pass  good  title  to  the  purchaser.  The 
authorities  and  acts  cited  upon  the  proposi- 
tion all  go  to  support  the  view  that  it  was 
not  contemplated  that  the  act  of  February 
8,  1887,  should  be  Inoperative  until  the  title 
of  the  lands  allotted  should  become  absolute 
in  tbe  allottee. 

Hie  withholding  of  absolute  title  from  the 
allottee  and  the  holding  it  in  trust  for  hbn 
by  the  United  States  was  undoubtedly  to 
preserve  the  land  to  tbe  Indian  as  a  perma- 
nent home,  prevent  It  being  taxed  by  the 
state,  default  in  the  i>ayment  of  which  would 
cause  Its  sale,  and  to  protect  it  against  the 
business  acumen  and  avarice  of  the  white 
man.  There  appears  no  good  reason  why 
tbe  act  should  be  otherwise  Inoperative  dur- 
ing tbe  period  in  which  the  title  to  the  lands 
is  held  in  trust  by  the  United  States  for  the 
allottee.  The  language  used  in  section  6  of 
the  act  of  February  8,  1887,  that  the  "In- 
dians to  whom  allotments  have  been  made 
shall  have  the  benefit  of  and  be  subject  to 


the  laws  both  dvU  and  criminal  of  the  state 
or  territory  in  which  he  may  reside,"  car- 
ries with  It  the  irresistible  conclusion  that 
it  was  the  intention  of  (Congress  to  give  to 
the  Indian  the  benefit  of  the  laws  of  the 
state,  and  to  confer  ui)on  the  state  Jurisdic- 
tion over  the  Indian  allottee,  immediately 
upon  the  completion  of  tbe  allotments.  Con- 
gress^ by  autbCH-lzing  the  leasing  and  the 
sale  of  lands  by  the  allottees  with  the  ap- 
proval of  the  Secretary  of  the  Interior,  en- 
couraged the  whites  to  go  among  the  In- 
dians and  npon  their  lands,  not  with  the  view 
of  benefiting  the  white  man,  but  with  the 
view  of  giving  to  the  Indians  better  environ- 
ments and  developing  their  lands.  We  are 
not  to  presume  that  Congress  would  en- 
courage the  white  man  to  go  with  his  family 
among  and  npon  the  lands  of  the  Indian 
for  the  benefit  of  the  Indian,  and  not  protect 
him,  his  family,  and  his  property  against 
the  depredations  and  lawlessness  of  tbe  In- 
dian, unrestrained  other  than  by  the  laws 
of  tbe  tribe  to  which  he  belongs.  It  has 
been  the  policy  of  the  United  States  not  only 
to  protect  the  Indian  and  preserve  this  once 
powerful  race  from  extinction,  but  to  confer 
upon  him  the  benefits  of  civilization.  From 
the  savage  state  In  which  he  existed,  much 
progress  has  been  already  made  toward  hla 
civilization.  Congress,  by  tbe  act  of  Feb- 
ruary 8,  1887,  in  allotting  to  the  Indians  in 
several^  the  lands  constituting  the  reserva- 
tion, advanced  another  step  toward  civiliza- 
tion, giving  thereby  to  the  Indian  ownership 
in  a  specific  tract  of  land  as  a  home  for  him- 
self and  family,  freed  from  the  claim  of  own- 
ership by  other  members  of  the  tribe.  If 
allotment  of  the  lands  in  severalty  failed  to 
dissolve  the  tribal  relations,  it  constituted  at 
least  a  step  in  that  direction.  The  allot- 
ment also  constituted  the  allottee  a  dtixen 
of  the  state  or  territory  in  which  he  may 
reside.  It  Is  not  to  be  presumed  that  the 
rights  of  citizenship  would  be  conferred  up- 
on tbe  allottee  for  his  benefit  and  he  be  for 
a  period  of  25  years  exempted  from  the  op- 
eration of  the  laws  of  the  state  of  which 
he  became  a  citizen,  and,  aside  from  those 
crimes  specifically  mentioned  In  the  act  of 
March  8,  1885,  be  restrained  only  by  a  code 
of  laws  based  upon  the  primitive  ideas  and 
standards  of  a  tribal  council.  An  Indian 
upon  whom  has  been  conferred  citizenship, 
and  who  enjoys  the  protection  of  the  laws 
of  the  state,  should  be  punished  for  a  trans- 
gression of  them.  This  we  are  to  presume 
Congress  contemplated.  It  being  shown  by 
tbe  agreed  facts  that  petitioner  was  an  al- 
lottee to  whom  a  patent  had  been  issued, 
and  further  shown  that  the  allotments  had 
been  made  and  completed  as  provided  by 
the  act  of  February  8,  1887,  the  laws  of  th* 
state  were  operative,  and  the  state  had  Jo- 
rlsdlctlon  to  arrest  and  punish  petitioner  for 
the  ofTense  by  hlra  committed. 

Petitioner  will  be  remanded.    All  the  Jus- 
tices concui'rlng. 
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BROOKS  et  al.  v.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  L'tah.     May  21,  1904.) 

TEI..EOKAMS— FAII.t'RE     TO     TRANSMIT— DAMAGES 
— BVIDBNCE— 811 FFICIESCT— APPEAL- 
LAW    OF  THE  CASE. 

1.  A  decisiou  on  appeal  becomes  the  law  o( 
the  case  as  to  all  questions  o{  law  again  pre> 
sented  on  a  retrial. 

2.  In  an  action  against  a  telegraph  company 
for  negligent  fiiilure  to  send  certain  telegrams 
relative  to  a  sale  of  horses,  evidence  held  suf- 
ficient to  show,  on  the  question  of  damages,  that 
the  party  in  charge  of  the  horses,  on  failing 
to  receive  the  expeited  telcgiam,  used  his  best 
judgment  in  disijosing  of  the  animals,  and  exer- 
cised due  diligence  in  his  endeavor  to  obtain  the 
highest  and  best  price  under  the  circnmstances. 

Appeal  from  District  Court,  Weber  Coun- 
ty;  H.  H.  Rolapp,  Judge. 

Action  by  Rlcliurd  S.  Brooks  and  another, 
copartners  doing  business  as  K.  S.  Brooks 
&  Son,  against  the  Western  Union  Tele- 
graph Company.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Afllnned. 

Rogers  &  Street  and  Geo.  H.  Fearons,  for 
appellant.  Henderson  &  Macniillan,  for  re- 
spondents. 


BABTOH,  3.  This  action  was  brought  td 
recover  ?562,  as  damages  -which  the  plalntiflTs 
claim  they  sustained  because  of  the  negl«>ct 
and  failure  of  the  defendant  to  send  certain 
telegrams  which  were  delivered  to  it,  and 
the  charges  for  sending  them  paid  for  by 
the  plaintiff  B.  B.  Brooks.  The  telegrams 
were  delivered  to  the  defendant's  agent  at 
Ogden,  Utah,  and  were  to  be  sent  to  Green 
River,  Wyo.  They  referred  to  a  sale  of 
horses.  The  case  has  been  twice  tried,  and 
each  trial  resnited  in  a  verdict  and  Judgment 
In  favor  of  the  plaintiffs  for  $7yez,  the  amount 
of  damages  claimed.  So  the  case  has  been 
twice  appealed.  It  was  before  us  the  first 
time  at  the  February  term,  1903,  when  we 
decided  all  the  material  questions  of  law 
then  and  now  presented,  and  the  decision  is 
reported  in  20  Utah,  147,  72  Pac.  499.  The 
former  decision  therefore  becomes  the  law  of 
the  case  as  to  all  questions  of  law  again 
presented.  Then,  as  now,  it  was  shown  by 
the  evidence  that  the  horses  in  question,  at 
the  time  the  sale  was  bargained  for,  were  at 
Green  River,  and  were  to  be  delivered  to  the 
purchaser  upon  his  arrival  at  that  place  from 
Ogden,  if  satisfactory  to  him.  The  party 
in  charge  of  the  animals,  upon  failing  to  re- 
ceive any  telegram  from  his  partner  at  Og- 
den concerning  the  transaction,  after  repeat- 
ed inquiries  therefor  of  the  defendant's 
agent  at  that  place,  sold  them  to  another 
party  at  Green  River.  Concerning  the  sale 
♦hus  made,  the  evidence  in  the  record  on 
the  former  appeal  failed  to  show  that  the 
horses  were  sold  for  the  best  price  obtaina- 
ble, under  the  circumstances,  by  the  exercise 
of  reasonable  diligence,  or  to  show  any 
necessity  for  disposing  of  the  horses  before 
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the  time  of  the  arrival  of  the  purchaser 
from  Ogden.  The  absence  of  such  evidence 
rendered  the  Judgment,  which  was  for  more 
than  nominal  damages,  erroneous,  since  we 
decided  and  held:  "Where  a  telegraph  com- 
pany's failure  to  deliver  messages  resulted  in 
the  addressee's  failure  to  sell  certain  prop- 
erty to  a  person  who  had  agreed  to  pur- 
chase it  at  a  certain  price,  tlie  measure  of 
damages  was  the  difference  between  the 
amount  which  he  would  have  received  for 
the  property  and  the  amount  which  he  did 
receive  on  disposing  of  it  after  \ise  of  due 
diligence  to  obtain  the  highest  price  which 
i  could  be  had  under  the  circumstances."  In 
i  reversing  the  case  upon  this  ground,  Mr.  Jus- 
tice MeCarty,  si^eaking  for  the  court,  said: 
"This  case  must,  however,  be  reversed  and 
sent  back  for  a  new  trial.  It  was  not  shown 
that  the  price  for  which  the  horses  were 
sold  was  the  highest  price  that  respondents, 
with  reasonable  diligence,  could  have  obtain- 
ed under  the  circnmstances;  and  there  Is 
no  evidence  in  the  record  which  even  tends 
I  to  show  that  there  was  or  appeared  to  be 
any  necessity  for  disposing  of  the  horses 
before  Searcy,  the  party  to  whom  they  were 
bargained,  arrived.  It  will  thus  be  observ- 
ed that  some  of  the  elements  necessary  to 
entitle  respondents  to  recover  more  than 
nominal  damages  are  lacking,  as  the  record 
now  stands.  Under  these  circnmstances,  the 
instructions  mked  by  appellant  should  have 
been  given,  and  it  was  error  for  the  court 
to  refuse." 

The  decisive  question,  therefore,  now,  Is 
whether  the  evidence  thus  referred  to,  and 
the  lack  of  which  rendered  the  former  Judg- 
ment erroneous,  lias  been  stipplied  herein. 
The  witness  R.  S.  Brooks,  one  of  the  plain- 
tiffs, and  the  one  who  had  the  horses  in 
charge  at  Green  River,  testified,  in  substance, 
that,  upon  falling  to  obtain  a  telegram  from 
his  partner,  he  believed  the  purchaser  from 
Ogden  was  not  coming;  that  thereupon,  see- 
ing some  horsemen  there,  he  tried  to  sell  the 
horses  to  them;  that  he  tried  to  sell  to  one 
Toponce,  and  "made  inquiries  w^hether  there 
were  any  horse  buyers  there,  and  did  not 
find  any,  except  Mr.  Toponce,  up  to  that 
time";  that  at  about  7:30  o'clock  in  the  even- 
ing of  tlie  same  day  (September  24tli)  he 
sold  the  horses  at  ?ft  per  head,  which  was 
the  best  price  he  could  get;  that  on  the 
next  day  the  purchaser  arrived  from  Ogden 
(Mr.  Searcy),  looked  the  horses  over,  and  de- 
manded them  at  the  agreed  price  of  ?11  per 
head;  and  that  witness  remained  there  for 
three  days  after  the  sale,  but  saw  no  other 
horse  buyers  around  there.  Respecting  the 
point  why  he  sold  the  horses  .so  soon,  the 
witness  testified:  "1  sold  them  because  I 
knew  Mr.  Searcy  was  not  coming,  and  it 
was  expensive  keeping  them  there.  The 
horses  were  shrinking  every  hour,  and  this 
was  the  only  buyer  I  saw  who  wanted  any 
horses,  and  I  sold  them  to  him.  Green  River 
has  alKtut  six  or  eight  hundred  people.    It 
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Is  a  diTlsIon  stntton,  composed  principally  of 
railroad  men  and  mercbantai  It  is  not  a 
borse  market,  and  Denver,  which  is  about 
400  miles  distant,  is  the  flrst  borse  market 
east  of  there.  Tbe  next  borse  market  east 
la  Grand  Island.  I  know  of  no  borse  mar^ 
kets  south  or  north  of  Green  River,  and 
Ogden  is  tbe  first  borse  market  west  of 
Green  River,  and  Is  about  180  miles  away. 
Salt  Lake  is  tbe  next  horse  market  Mr. 
Searcy  had  not  arrived  at  Green  River  on 
the  24th.  He  arrived  on  Tuesday,  the  25th." 
This  evidence  appears  to  be  uncontradicted, 
and  we  do  not  deem  further  reference  to  the 
testimony  necessary.  From  the  proof  now 
before  us,  it  seems  clear  that  the  party  In 
charge  used  bis  best  judgment,  upon  falling 
to  receive  tbe  expected  telegram,  in  dispos- 
ing of  tbe  animals,  and  exercised  dne  dili- 
gence in  bis  endeavor  to  obtain  tbe  highest 
and  best  price,  under  the  circumstances. 
Nor,  under  tbe  facts  and  circumstances  as 
they  now  appear,  can  it  Justly  be  said  that 
be  acted  too  hastily  In  making  the  sale. 

Under  the  authority  of  our  former  ded- 
sion,  above  referred  tOt  this  judgment  must 
be  affirmed,  with  costs.    It  is  so  ordered. 

BA8KIN,  O.  J.,  and  McCARTT,  J„  concur. 

(28  UUb,  15) 

STATB  ▼.  GORDON. 
(Supreme  Court  of  Utah.     May  18,  1004.) 

OBAN  D  LABCXRT  —  EVIDXROX  —  SUFFICIENOT— 
INSTBUCnORS— AIDIRO  AHD  ABRTIRGH-AP- 
PLICABILITT  TO  KVIDBNCC— WITHOBAWAL  or 

OASB  raou  jttbt— disohabob  or  defer  daitt. 

1.  Evidence  held  inaofficient  to  establish  grand 
larceny  of  horses. 

2.  In  a  prosecution  for  grand  larceny,  a 
charge  that  if  tbe  jary  believed  from  the  evi- 
dence beyond  a  reasonable  doubt  that  tbe  de- 
fendant did  not  personally  steal  the  property  de- 
scribed in  the  information,  yet  if  he  aided  and 
abetted  in  its  commission,  or  if  he  was  not  pres- 
ent at  its  commission,  yet  advised  or  encour- 
aged its  commission,  then  he  would  be  as  guilty 
as  those  who  in  fact  did  commit  the  crime  un- 
der such  advice  or  encoaragement,  was,  as  an 
abstract  proposition  of  law,  erroneous. 

8.  In  a  prosecution  for  larcenv  of  horses,  the 
fact  that  the  animals  were  killed  in  defendant's 
stockyards,  and  the  carcasses  afterwards  remov- 
ed and  deposited  in  an  obscure  comer  of  his 
field,  a  mile  distant,  was  not  sufficient  to  sup- 
port a  finding  that  defendant  aided,  abetted,  or 
advised  the  commission  of  the  crime,  especially 
in  view  of  positive  and  uncontradictea  testi- 
mony of  defendant  and  other  witnesses  which 
showed  that  he  had  nothing  whatever  to  do 
with  the  killing  of  the  horses. 

4.  It  is  erroneous  to  sive  instructions  based 
on  a  state  of  facts  whicn  there  Is  no  evidence 
tending  to  prove,  or  which  the  undisputed  evi- 
dence shows  does  not  exist,  although  such  in- 
stmctions  contain  correct  statements  of  ths 
Uw. 

5.  Where  there  h  an  absolute  lack  of  evi- 
dencr  to  sustain  a  verdict  In  a  criminal  case. 
It  is  error  to  submit  the  case  at  all  to  the  jury. 

6.  Where  the  state  has  failed  to  make  out  a 
prima  facie  case  against  defendant,  and  It  ap- 
pears from  the  record  that  there  is  no  probability 
that  it  will  be  able  to  produce  other  or  different 
testimony  from  that  produced  at  the  first  trial, 
the  case  should  be  dismissed,  and  defendant  dis- 
charged from  custody. 


Appeal  from  District  Court,  San  Juan 
County;  Jacob  Johnson,  Judge. 

W.  B.  Gordon  was  convicted  of  grand  lar- 
ceny, and  appeals.    Reversed. 

Warner,  Houts  &  Warner  and  Arthur 
Brown,  for  appellant.  M.  A.  Breeden,  Atty. 
Gen.,  and  W.  B.  White,  Dep.  Atty.  G«m..  tor 
the  State. 

McCARTT,  J.  The  Information  In  thl> 
case.  In  substance,  charges  tliat  the  defend- 
ant on  the  6tb  day  of  December,  1902,  at 
Ban  Juan  county,  did  feloniously  steal  and 
drive  away  two  mares,  tbe  property  of  one 
D.  B.  Perkins.  The  defendant  was  found 
guilty,  and  sentenced  to  imprisonment  in  the 
State  Prison  for  a  period  of  20  months. 
From  this  judgment  he  appealed  to  thla 
court 

There  Is  no  material  confiict  In  tbe  evi- 
dence in  this  case,  and  the  facts  proven  are 
as  follows:  D.  B.  Perkins,  the  owner  of  the 
animals  the  defendant  was  convicted  of  steal- 
ing, on  the  2d  day  of  December,  1902,  start- 
ed with  the  two  mares  and  four  other  boraea 
from  Montlcello  with  the  intmitlon  of  tak- 
ing the  entire  band  to  Dry  Valley,  which  la 
alMut  20  miles  north  from  Montlcello.  When 
a  abort  distance  north  from  the  Gordon  & 
Carlisle  Ranch,  the  home  of  defendant,  ha 
left  the  entire  band  loose  on  tbe  talgbway, 
and  proceeded  to  Dry  Valley  without  them. 
A  short  time  afterwards,  on  tbe  same  day, 
defendant  waa  seen  driving  these  same 
horses  and  one  other  towards  his  (defend- 
ant's) corral  on  the  ranch  referred  to.  Peter 
Bailey,  a  wltnesa  for  the  state^  testified  on 
this  point  as  follows:  "l^at  while  going  to 
Montlcello,  when  nearing  tbe  Gordon  &  Car- 
lisle Ranch,  he  aaw  a  bunch  of  boraea  [and 
among  them  the  two  mares  mentioned  in  the 
information];  tliat  as  be  approached  the 
horaes  he  saw  Mr.  Gordon  [defendant]  driv- 
ing them;  •  •  •  that  it  waa  broad  day- 
light, about  four  o'clock  in  the  afternoon: 
that  Gordon  was  well  acquainted  with  him; 
and  that  Gordon  could  see  who  he  was,  and 
made  no  attempt  to  avoid  blm,  but  drove  tbe 
horses  right  along,  and  passed  within  a  dis- 
tance of  about  fifty  yards."  It  further  ap- 
peara  from  tbe  imcontradicted  evidence  that 
Gordon  drove  the  boraea  into  hla  corral  on 
tbe  occasion  referred  to  toe  the  purpose  of 
catching  a  horse  of  hla  own  that  was  in  the 
band,  and,  after  securing  hia  own  horse, 
turned  tbe  rest  of  the  horaes,  Including  tbe 
mares  In  question,  out  of  the  corral,  and  set 
his  dogs  onto  them,  and  ran  them  away  from 
tbe  corral  and  yards.  On  the  4th  day  of 
December,  Gordon  went  to  Montlcello,  and 
did  not  return  to  the  ranch  until  tbe  Stli,  on 
which  date  he  again  left  the  ranch,  and,  in 
company  with  one  James  Matthews,  started 
to  Dry  Valley  with  a  herd  of  bucks,  where 
they  arrived  December  10,  1002,  and  Gordon 
did  not  return  to  the  ranch  until  about  De- 
cember 20tb.    Matthews,  bowever,  returned 
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In  about  a  week  after  they  left  with  the 
bucks,  and  remained  at  the  ranch  for  one 
day,  and  then  returned  to  the  sheep  herd. 
Peter  Miller,  who  was  In  charge  of  the  ranch 
during  the  absence  of  Gordon,  testified  that 
the  day  after  Matthews  came  in  from  the 
sheep  herd,  and  while  he  was  at  the  ranch, 
he  (Miller)  was  out  hauling  wood;  that,  when 
he  came  back  with  his  load  of  wood,  Mat- 
thews Invited  him  out  to  the  stockyards, 
where  be  saw  a  number  of  dead  horses;  that 
they  had  been  killed  the  day  while  he  (Mil- 
ler) was  gone  for  wood;  "that  Matthews 
stated  to  him  that  the  horses  Jumped  Into 
the  grain  stacks  and  broke  the  fence  down, 
and  that  he  [Matthews]  had  got  mad  •  •  • 
and  killed  them";  that  he  (Miller)  informed 
Matthews  that  the  act  was  not  approved  of, 
and  that  he  would  have  to  remove  the 
horses;  that  the  animals  laid  there  10  or  12 
days,  when  they  were  removed  by  Matthews; 
that  Gordon  was  absent  from  the  ranch 
when  the  animals  were  killed,  but  returned 
a  few  days  afterwards,  when  he  (Miller)  re- 
lated the  facts  to  him.  Gordon  was  sworn 
as  a  witness,  and  testified  that  he  was  not  at 
the  ranch  when  the  horses  were  killed,  and 
had  nothing  to  do  with  the  killing,  and  never 
sanctioned  or  approved  of  the  killing  of  the 
animals.  The  facts  and  circumstances  tes- 
tified to  by  other  witnesses,  both  for  the 
state  and  the  defense,  tend  to  show  that  Gor- 
don was  not  at  the  ranch  at  the  time  the  ani- 
mals were  killed.  On  the  25th  day  of  Janu- 
ary, 1003,  the  carcasses  of  the  two  animals 
mentioned  In  the  Information,  together  with 
those  of  five  other  hcn-ses,  and  that  of  a  bur- 
ro, were  found  in  defendant's  field,  where 
Matthews  stated  he  deposited  them.  Soon 
after  It  was  known  to  Perkins  and  others 
that  the  animals  had  been  killed,  Matthews 
left  that  part  of  the  country,  and  has  not 
been  heard  from  since. 

When  the  state  rested,  defendant  moved 
tiie  court  to  dismiss  the  case  for  the  reason 
that  the  evidence  produced  on  the  part  of 
the  state  was  Insufi^cteut  to  show  that  the 
crime  of  grand  larceny  had  been  committed, 
or  that  the  defendant  had  anything  to  do 
with  the  killing  of  the  horses.  The  motion 
was  denied,  and  the  defendant  now  assigns 
the  ruling  of  the  court  as  error.  The  mo- 
tion should  hare  been  granted.  When  the 
state  rested  its  case,  the  only  proof  before 
the  court  that  defendant  had  anything  to  do 
with  the  animals  in  question  was  that  he 
was  seen  driving  them,  with  other  horses, 
towards  his  corral,  on  the  2d  day  of  De- 
cember, the  day  on  which  Perkins  turned 
them  loose  on  the  highway  near  defendant's 
ranch,  and  some  six  or  seven  weeks  later 
the  carcasses,  together  with  those  of  four 
other  horses,  and  that  of  a  burro,  were 
found  in  bis  field  about  a  mile  from  the  cor- 
ral, and  that  there  were  signs  of  wagon 
tracks  leading  from  defendant's  stockyards 
to  where  the  carcasses  were  lying;  also 
impressions  in  the  snow  in  the  stockyards 


Indicating  that  the  animals  had  been  killed 
there,  and  then  hauled  away,  by  means  of  a 
wagon,  into  the  field  where  they  were  found. 
While  these  fbcts  tended  to  show  that  the 
crime  of  malicious  mischief  had  been  com- 
mitted by  some  person  employed  on,  or  in 
some  way  connected  with  the  management 
of,  defendant's  ranch,  they  did  not  estab- 
lish a  case  of  grand  larceny.  Not  only  did 
the  state  fall  to  connect  the  defendant  in 
the  remotest  degree  with  the  killing  of  the 
animals  mentioned,  but  the  uncontradicted 
evidence  of  defendant's  witnesses,  some  of 
whom  appeared  to  have  no  personal  interest 
whatever  In  the  result  of  the  case,  atHrma- 
tlvely  shows  that  he  had  nothing  whatever 
to  do  with  the  killing  of  the  animals.  Nei- 
ther did  he  have  any  knowledge  of  such  kill- 
ing until  several  days  after  it  occurred. 

The  court  gave  the  Jury  the  following  In- 
struction: "If  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  did  not  personally  take  and  steal 
the  property  described  In  the  Information, 
yet,  if  he  aided  and  abetted  in  Its  commis- 
sion or  if  he  was  not  present  at  Its  com- 
mission, yet  advised  or  encouraged  Its  com- 
mission, then  he  would  be  as  guilty  as  those 
who  in  fact  did  so  commit  the  crime  under 
such  advice  or  encouragement,  if  In  fact 
such  crime  was  committed,"  Defendant  ex- 
cepted to  this  instruction,  and  now  assigns 
the  giving  of  It  as  error.  The  Instruction, 
as  an  abstract  proposition.  Is  erroneous;  but 
even  If  the  principles  of  law  had  been  cor- 
rectly stated  therein,  they  would  tiave  no 
application  to  the  facts  In  this  case.  We 
have  made  a  thorough  examination  of  the 
record,  and  fall  to  find  a  scintilla  of  evi- 
dence that  tends  to  show,  or  from  which  an 
inference  can  reasonably  be  drawn,  that  de- 
fendant ever  advised,  or  In  any  way  abetted 
in  the  commission  of,  the  killing  of  the 
animals  mentioned.  The  fact  that  the  ani- 
mals were  killed  in  the  defendant's  stock- 
yards, and  the  carcasses  afterwards  remov- 
ed and  deposited  In  an  obscure  corner  of 
his  field,  a  mile  distant.  Is  not  suftlcicnt  to 
supiwrt  a  finding  that  he  aided,  abetted,  or 
advifeed  the  commission  of  the  crime,  es- 
pecially In  view  of  the  positive  and  uncon- 
tradicted testimony  of  defendant  and  other 
witnesses,  which  shows  that  he  had  nothing 
whatever  to  do  with  the  killing  of  the  horses. 
The  rule  is  well  settled  that  Instructions 
should  be  confined  to  evidence  produced  at 
the  trial.  "It  Is  erroneous  to  give  instruc- 
tions based  on  a  state  of  facts  which  there  Is 
no  evidence  tending  to  prove,  or  which  the 
undisputed  evidence  shows  does  not  exist, 
and  it  makes  no  difTerence  that  such  instruc- 
tions contain  correct  statements  of  the  law." 
1  Biashfleld,  Inst,  to  Juries,  86,  and  cases 
cited:  Sackett,  Inst,  to  Juries,  82. 

Not  only  did  the  court  err  In  giving  the 
foregoing  instruction,  but  It  was  error  to 
submit  the  case  at  all  to  the  Jurj-.  As  was 
said  by  the  court  In  the  case  of  State  t.  Sey- 
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luour,  01  Pac.  1033:  "This  Is  not  a  case 
where  the  evidence  Is  ronflicting.  There  is 
an  absolute  lack  ot  "tidence  to  sustain  the 
verdict.  Ill  such  a  case  the  Jury  cannot  ar- 
bitrarily ignore  the  evidence,  when  there  is 
no  conllict  and  the  witnesses  are  unimpeach- 
ed.  ir  the  jury  could  do  that,  it  could  find 
the  defcndimt  guilty  without  any  evidence, 
and  thus  violate  the  well-established  rule 
that  a  defendant  cannot  be  convicted  ex- 
cept uiion  evidence  that  establishes  his  guilt 
beyond  a  reasonable  doubt.  Any  other  mle 
would  make  the  jury  the  arbitrary  judges 
of  the  guilt  of  the  defendant,  irrespective 
of  evidence  produced  at  the  trial." 

The  case  is  reversed.  The  state  having 
failed  to  make  out  a  prima  facie  case  against 
the  defendant,  and  as  it  api>ears  from  the 
rec-ord  that  there  is  no  probability  that  It 
will  be  able  to  produce  other  or  different 
testimony  from  that  produced  at  the  trial 
now  under  consideration,  we  are  of  the  opin- 
ion that  the  case  should  be  dismissed,  and 
tlie  defendant,  if  in  custody,  discharged. 
It  is  so  ordered. 

BASKIN,  C.  J.,  and  BARTCH,  J.,  concur. 


PEOPLE  V.   CHADWICK.     (Or.   1,073.)» 
(Supreme  Court  of  California.    April  29,  1904.) 

CBIMINAL  LAW — ^FOBGEO  TEXEORAM— DECEIT — 
STATUTE— INFORMATION— DELAY  TN  OBTAIN- 
ING TIIIAL— MISTRIAL— WAIVER— VARIANCE — 
PRIOR  CONVICTION— APPEAL  AND  ERBOB— IN- 
STRrCTIONS— MODIFICATIONS. 

1.  TTnder  Pen.  Code,  §  474,  makiuf;  it  a  felony 
to  send  by  telegraph  a  fnlae  or  forged  message, 
an  information  oliargin^  defeadnnt  witli  send- 
ing a  message,  witliout  alleging  that  it  was  sent 
by  telegrapii,  is  sufficient,  wiiere  a  previous  al- 
legation in  the  information  designated  it  as  a 
telegraphic  message. 

2.  I'nder  Pen.  Code,  §  474.  making  it  a  felony 
to  send  by  telegraph  a  false  or  forged  message 
with  tlie  intent  to  deceive,  an  information  char- 
ging that  such  a  message  was  sent  by  defend- 
ant, with  intent  to  deceive  a  certain  person,  is 
sutlirient,  though  it  fails  to  allege  the  nature  of 
the  deceit. 

3.  Where  the  delay  beyond  00  days  in  bring- 
ing to  trial  a  defendant  in  a  prosecution  for 
crime  is  caused  by  a  mistrial  and  a  continuance 
by  consent,  be  is  not  entitled  to  a  dismissal 
Iherefor. 

4.  Proof  in  a  prosecution  for  sending  a  forged 
telegram  that  defendant  furnished  to  an  opera- 
tor a  forged  message  to  be  sent  does  not  con- 
stitute a  variance. 

.".  Where  an  unmarried  woman  was  induced 
by  defendant  to  marry  him  by  reason  of  a  for- 
ged telegram  purporting  to  withdraw  tiie  moth- 
er's objection  to  the  marriage,  defendant  was 
guilty  of  deceit,  within  Pen.  Code.  8  474.  mak- 
ing it  a  felony  to  send  a  forged  telegram  with 
intent  to  deceive,  though  the  woman  was  of  full 
age,  and  the  marriage  might  be  vnlid.  and  n"t 
the  subject  of  annulment  because  of  any  deceit 
practiced  in  its  procurement. 

0.  The  information,  in  a  prosecution  for  send- 
ing a  forged  telegram,  alleged  that  defendant 
had  boon  convicted  of  a  folonv.  On  arraiim- 
ment  defendant  pleaded  not  guilty  as  to  the  for- 
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mer  conviction,  but,  after  the  Jury  bad  been  im- 
paneled and  sworn,  defendant,  without  the  hear- 
ing of  the  jury,  moved  the  court  to  allow  him  to 
withdraw  his  former  plea  of  not  guilty  as  to 
snch  conviction  and  permit  him  to  plead  guilty 
which  was  done  before  the  information  was  read 
to  the  jury.  The  allegations  as  to  the  prior 
conviction  were  not  read  to  the  jury,  and  no 
issue  was  presented  thereon.  Held,  that  the 
failure  of  the  jury  to  find  on  the  prior  convic- 
tion was  not  prejudicial  to  defendant. 

7.  Where  defendant,  in  a  prosecution  for  send- 
ing a  forged  telegram,  submitted  numerous  In- 
structions correctly  announcing  the  law  therein, 
none  of  which  were  directed  to  the  question  of 
his  credibility  as  a  witness,  it  was  error  for  the 
court,  in  giving  them,  to  add  repeated  modifica- 
tions that  "in  this  connection"  it  is  the  duty 
of  the  jury  to  consider  these  facts  in  determin- 
ing the  credibility  of  defendant  as  a  witness. 

8.  In  giving  hypothetical  instructions,  it  is 
the  duty  of  the  court  to  caution  the  jury  that 
they  are  not  to  assume  the  existence  or  non- 
existence of  any  of  the  facts  therein  stated. 

Departiuont  2.  .\ppeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
William  P.  Lawlor,  Judge. 

Ernest  M.  Chndwick  was  convicted  of 
sending  a  forged  telegram,  and  from  the 
Judgment,  and  an  order  denying  a  motion 
for  a  new  trial,  appeala    Keversed. 

Frank  J.  Murphy,  for  appellant  U.  8. 
Webb,  Atty.  Gen.,  E.  B.  Power,  Dep.  Atty. 
Gen.,  and  Lewis  F.  Byington,  Dist  Atty„ 
for  the  People. 

HKXSHAW,  J.  The  charge  against  the 
defendant  was  for  sending  by  telegraph  a 
false  and  forged  message,  puriwrtlng  to  be 
from  another  person.  The  tuformntlon  was 
In  the  language  following: 

"The  people  of  the  state  of  California 
against  Ernest  Moore  Chadwick,  In  the  su- 
perior court  of  the  city  and  county  of  San 
Francisco,  state  of  California,  the  28th  day 
of  Marcli,  A.  D.  1901.  Ernest  Moore  Chad- 
wick is  accused  by  the  district  attorney  by 
this  Information  of  the  crime  of  felony,  to 
wit,  sending  by  telegraph  a  false  and  forged 
message  purporting  to  be  from  another  i)er- 
son,  committed  as  follows:  The  said  Ernest 
Moore  Chadwick,  on  the  23d  day  of  February, 
A.  D.  1901,  at  the  said  city  and  county  of  San 
Francisco,  state  of  California,  did  then  and 
there  knowingly,  willfully,  unlawfully,  felo- 
niously, fraudulently,  and  falsely  make  and 
forge  a  certain  telegraphic  message  purport- 
ing to  be  from  one  Marie  Schneider,  in  the 
words  and  figures  following,  to  wit: 

"  'The  Western  T'nlon  Telegraph  Company 
(Incorporated.)  21,000  offices  In  America. 
Cable  service  to  all  the  world.  Feb.  23rd, 
1901.  To  Miss  Xora  Schneider,  Vallejo  Junc- 
tion, Cnl.  I>o  what  Ernest  tells  you  at  once. 
Sfarie  Schneider,  8.  F.  [1  cent  revenue 
stamp.]' 

"And  then  and  there,  well  knowing  the 
name  to  be  false  and  forged,  did  then  and 
there  willfully  and  unlawfully,  feloniously 
and  fraudulently,  knowingly  and  designedly, 
send  the  said  message  to  one  Nora  Schneider, 
at  Vallejo  Junction,  state  of  Callfomia,  witli 
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Intent  tben  and  theM  to  prejudice,  Injnte, 
damage,  oefraod,  and  decelTe  nld  Nora 
Scbnelder,  contraiT'  to  tibe  form,  forces  and 
^ect  of  the  statute  in  anch  caae  made  and 
ptoTlded,  and  against  tbe  peace  and  dignity 
of  tbe  people  of  the  state  of  CaUfomla. 

"Prior  Conviction.  And  the  district  ettor- 
nejr  dotb  forOier  cbarge  tbat  tbe  said  Ernest 
Moore  Gbadwlck,  before  the  commission  of 
tbe  offenses  cbarged  in  this  information,  was. 
In  tbe  superior  conrt, .  Department  No.  12,  of 
tbe  dty  and  county  of  tian  Francisco,  state 
of  California,  cooTlcted  of  a  felony,  to  wit, 
uttering  and  passing  a  fictltiouB  bill  and 
draft,  under  tbe  name  of  Harry  Westwood 
Cooper.  And  tbe  Judgment  of  said  court 
against  said  defendant  on  said  conviction 
was  pronounced  and  rendered  on  tbe  14th 
day  of  January,  A.  D.  1888^  and  bears  said 
last-mentioned  date;  and  said  judgment  has 
never  been  reversed,  annulled,  nor  set  aside;" 

The  defendant  was  convicted,  and  appeals 
from  tbe  Judgment  and  from  tbe  order  deny- 
log  his  motion  for  a  new  trial. 

Tbe  defendant  demurred  to  the  Informa- 
tion, and  upon  this  appeal  urges  the  points 
made  In  demurrer.  He  contends  that  tbe  in- 
formation Is  insufficient  under  section  474 
of  tbe  Penal  Code.  In  tbat  it  falls  to  show 
tbat  tbe  message  was  sent  by  telegrapti,  tbe 
language  of  the  information  in  this  regard 
being  that  be  "did  then  and  there  willfully 
and  unlawfully,  felonlousl;  and  fraudulent- 
ly, knowingly  and  designedly,  send  tbe  said 
message,"  without  alleging  that  he  sent  it 
by  telegraph.  But,  while  tbe  information  is 
not  a  model  of  pleading  in  this  respect,  this 
defect,  we  thinlc,  is  sufficiently  cured  by  the 
allegation,  previously  made,  that  defendant 
made  and  forged  "a  certain  telegraphic  mes- 
sage," tbe  same  message  which  later  it  la 
charged  be  sent.  If  a  message  be  in  fact  a 
"telegraphic"  message,  as  here  stated,  and 
if,  as  In  this  case,  it  is  charged  that  this 
message  is  sent,  there  is  the  declaration  tbat 
the  defendant  sent  a  telegraphic  message. 
It  is  not  easy  to  perceive  bow  a  telegraphic 
message  can  be  sent  other  than  by  telegraph. 

It  is  next  urged  against  the  sufficiency  of 
tbe  information  that  it  fails  to  allege  the 
nature  of  tbe  deceit  practiced  upon  Norlne 
Scbnelder,  and  that,  as  tbe  message  is  upon 
Its  face  harmless,  such  allegation  was  neces-' 
sary  to  tbe  sufficiency  of  the  pleading.  Bef- 
erence  is  here  made  to  those  cases  charging 
forgery,  where  the  Instrument  set  up  as  be- 
ing false  and  forged  Is  not  such  an  instru- 
ment as  upon  its  face  shows  its  capacity  to 
prejudice,  damage,  or  defraud  another,  with- 
in tbe  meaning  and  intent  of  the  law  against 
forgeries.  Pen.  Code,  I  470.  But  it  is  to  be 
noted  that  the  Legislature  (In  section  474 
following)  makes  a  particular  and  speciflc 
offense  of  the  crime  of  forging  telegraphic 
messages,  and  in  that  section  inserts  the 
phrase  "with  the  Intent  to  deceive"— words 
not  found  In  the  general  section  upon  for- 
geries. The  information  charges  in  tbe  Ian- 
Cal.Rep.  74-77  P.— 46 


guage  of  the  section,  and  It  cannot  to  aald 
tliat  tlie  instrument.  If  genuine,  would  not 
bave  legal  efDcacy,  or  that  it  could  not  In- 
jure^ defraud,  or  deceive  Norlne  Scbnelder. 

Defendant  contends  that  tbe  court  erred 
In  denying  tUa  motion  to  dismiss  tbe  infor- 
mation upon  tbe  ground  tbat  be  bad  not 
been  brought  to  trial  within  60  days.  In  this 
be  makea  the  contention  tbat  bis  case  was 
continued  without  bis  assent  from  April  20, 
1801,  to  September  16,  1901,  a  period  of  131 
daysL  But  the  defendant  was  brought  to 
trial  upon  June  18,  1801,  and  tbe  result  was 
a  mistrial.  He  was  not  entitled  to  a  dis- 
missal when  the  delay  was  caused  by  a  mis- 
trial. Ifix  parte  Koss,  82  Cal.  109,  22  Pac. 
1086.  Upon  August  6^  1801,  within  60  days 
from  tbe  date  of  tbe  mistrial,  counsel  for 
tbe  defense  consented  to  a  fnrttaer  postpone- 
ment. His  consent  was  a  waiver  of  bis 
right  to  urge  the  objection,  when,  upon  Sep- 
tember 6,  1901,  tbe  cause  was.  actually 
brought  <m  for  bearing. 

Tbe  evidence  sbowed  tbat  the  defendant 
furnished  tbe  telegram— that  Is  to  say,  deliv- 
ered tbe  telegram  to  a  telegraph  operator 
to  be  sent  by  telegraph— and  that  it  was  so 
sent.  It  is  urged  that  this  is  a  variance 
from  tbe  cbarge  in  the  information  of  "send- 
ing," and  that  tbe  actual  charge  proved  was 
tbe  "furnishing  to  an  operator  a  forged  mes- 
sage to  be  sent."  We  do  not  perceive  much 
force  In  this  distiaction.  "Qui  faclt  per  ali- 
um,  faclt  per  se."  The  defendant  sent  tbe 
message  by  telegraph  when  he  "furnished" 
it  to  a  telegraph  operator  for  tliat  purposes 
and  when  tliat  telegrapb  operator  actually 
so  sent  it.  If  the  defendant  bad  so  furnish- 
ed the  message  to  tbe  operator,  and  tbe  op 
erator  had  failed  to  send  It,  the  crime  of 
furnishing  would  have  been  complete  under 
the  law,  although  the  act  of  sending  was 
never  performed.  In  this  case  it  is  cbarged 
and  proved  tbat  tbe  telegram  was  both  fur- 
nished and  sent,  and  the  crime  charged  in 
ilie  Information  was  therefore  fully  and  prop- 
erly proved. 

The  facts  established  by  tbe  prosecution 
to  the  satisfaction  of  the  Jury  were  that  tbe 
defendant  sent  the  telegram  to  Norlne  Schnei- 
der as  coming  from  her  mother,  without  the 
mother's  consent;  that  the  purpose  and  In- 
tent of  the  sending  was  to  deceive  Norlne 
Schneider  into  the  belief  tbat  tbe  mother 
bad  withdrawn  ber  objection  to  tbe  daugh- 
ter's marriage  with  tlte  defendant,  and  so 
to  Induce  tbe  daughter  to  marry  the  defend- 
ant, and  that  the  telegram  accomplished  its 
intended  purpose;  that  it  was  wholly  false, 
and  sent  without  tbe  knowledge  or  consent 
of  tbe  mother,  whose  name  it  purported  to 
bear.  Against  the  sufficiency  of  this  proof  It 
is  urged  that  It  fails  to  establish  deceit  in 
law,  l)ecau8e  Norlne  Schneider,  at  the  time 
of  the  sending  and  at  the  time  of  tbe  receipt 
of  the  telegram,  was  ov«r  tbe  age  of  18  years, 
was  legally  entitled  to  marry  without  the 
consent  of  her  mother,  that  bar  mother  could 
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not  Interpose  any  legal  obstacles  to  her  mar- 
riage, and  that  the  marriage  once  consum- 
mated was  valid  between  the  parties,  and 
not  subject  to  annulment  because  of  the  de- 
ceit practiced;  that  neither  Noriue  Schneider 
nor  her  mother  was  deceived  within  the  legal 
acceptation  of  the  term.  In  all  of  this  ap- 
pellant argues  for  the  meaning  of  "deceit" 
us  being  synonymous  with  the  meaning  of 
"defraud"  in  the  statute  against  forgeries — 
an  act  whereby  one  does,  or  may,  suffer  finan- 
cial loss.  But  deceit  In  the  law  has  a  broad- 
er significance.  "Any  device  or  false  repre- 
sentation by  which  one  man  misleads  another 
to  his  injury,  and  fraudulent  misrepresenta- 
tions by  which  one  man  deceives  another  to 
the  injury  of  the  latter,"  are  deceit.  An- 
derson's Law  Dictionary.  "While  every  de- 
celt  comprehends  a  lie,  it  is  more  than  a  lie 
on  account  of  the  view  with  which  it  is 
practiced,  of  its  being  coupled  with  some 
dealing,  and  of  the  injury  it  is  calculated  to 
occasion  and  does  occasion."  Id.  Where,  as 
in  this  case,  a  person  is  induced  to  change  her 
status  from  that  of  an  unmarried  to  that  of 
a  married  woman,  with  all  of  the  duties  and 
obligations  pertaining  to  the  changed  rela- 
tionship, if  this  result  Is  accomplished  by  de- 
celt,  she  has,  within  the  law,  been  deceived; 
she  has  been  induced  to  do  that  which,  but 
for  the  false  practice,  she  would  not  have 
done,  and  has  been  led  to  change  her  posi- 
tion in  most  vital  respects — respects  which 
may  affect  her  financially  as  certainly  as  they 
affect  her  social  and  domestic  stittus. 

Error  is  urged  in  that  the  Jury  failed  to 
find  on  the  prior  conviction  which  had  been 
charged  against  the  defendant.  It  api)ears 
that  upon  his  arraignment  the  defendant 
pleaded  not  guilty.  After  the  Jury  which 
convicted  blm  had  been  Impaneled  and  sworn, 
the  defendant,  through  his  counsel,  and  with- 
out the  hearing  of  the  Jury,  moved  the  court 
to  allow  him  to  withdraw  his  former  plea  of 
not  guilty  to  the  prior  conviction,  and  per- 
mit him  to  plead  guilty  to  the  prior  convic- 
tion, and  this  was  done  before  the  informa- 
tion was  read  to  the  Jury.  The  prior  convic- 
tion was,  of  course,  not  read  to  the  Jury,  and, 
of  course,  no  issue  was  presented  to  the  Jury 
thereon.  We  perceive  nothing  in  this  of 
which  the  defendant  can  complain. 

Numerous  exceptions  are  reserved  to  the 
rulings  of  the  court  in  admitting  and  reject- 
ing evidence.  Without  entering  into  a  de- 
tailed consideration  of  them,  they  have  been 
subjected  to  careful  review,  and  we  perceive 
no  error  in  any  of  them. 

Defendant  complains  of  modifications  made 
by  the  court  to  Instructions  ]>ropo8ed  by  him, 
and  Insists  that  the  mwllficatlons  injuriously 
affected  his  rights,  and  prevented  his  defense 
from  receiving  from  the  Jury  the  unbiased 
consideration  which  they  should  have  given 
it  Before  adverting  _  to  this  proposition  a 
word  is  necessary  as  to  the  defense.  In  brief 
it  was  this:    Defendant  admitted  the  send- 


ing of  the  telegram;  admitted  It  was  sent 
without  the  knowledge  or  approval  of  the 
mother,  bnt  declared  it  was  sent  in  pursu- 
ance of  an  agreement  and  understanding  bad 
l)etween  himself  and  Norine  Schneider,  un- 
der which  Norine  Sclmeider  bad  agreed  to 
leave  her  home  and  marry  him;  and  that,  to 
enable  her  the  more  easily  to  get  away  from 
home  and  meet  him,  he  was  to  send  the  tele- 
gram which  actually  was  aesit.  It  was  in 
evidence  upon  the  part  of  the  prosecution 
that  the  defendant  had  represented  himself 
to  the  Schneiders  as  being  a  man  of  wealth 
and  good  social  position.  The  court  then,  at 
the  request  of  the  defendant,  gave  the  instruc- 
tions following,  amending  each  one  of  them 
as  indicated  by  the  language  inclosed  in 
brackets: 

"(9)  I  charge  you  that,  even  if  you  find 
that  the  defendant  falsely  represented  him- 
self as  a  man  of  wealth  and  social  position 
to  Norine  Schneider,  and  concealed  from  her 
the  fact  that  he  had  previously  been  con- 
victed of  felony,  and  thereby  Induced  ber  to 
marry  him,  that  this  of  itself  was  not  suffi- 
cient to  convict  the  defendant,  nor  does  it 
prove  any  element  of  the  crime  charged  in 
the  Information. 

"[In  this  connection  the  court  charges  you 
that  if  you  find  such  facts  from  the  evidence 
in  the  case,  to  a  moral  certainty  and  beyond 
a  reasonable  doubt,  it  Is  your  duty  to  con- 
sider them  in  determining  the  credibility  of 
the  defendant  as  a  witness  herein.] 

"(10)  In  the  contract  of  marriage  -which 
forms  the  gateway  to  the  marriage  status, 
the  parties  take  each  other  for  better  or  for 
worse,  for  richer  or  poorer,  to  cherish  each 
in  sickness  or  in  health;  and,  consequently, 
a  mistake  by  one  of  the  parties  to  the  mar- 
riage, whether  resulting  from  accident  or  in 
general  from  fraudulent  practices  In  respect 
to  character,  fortune,  health,  or  the  like,  is 
not  a  crime  under  the  laws  of  this  state. 

"[The  court  charges  you,  in  connection 
with  the  statement  of  law  contained  in  this 
instruction,  that  if  you  find  from  the  evi- 
dence in  the  case  that  fraud  has  been  prac- 
ticed in  respect  to  character,  fortune,  or 
health,  or  the  like.  It  Is  your  duty  to  consider 
such  fraud  in  determining  the  credibility  of 
the  witness  or  witnesses  -who  has  or  have  so 
practiced  it.]" 

"(12^  The  law  indulges  in  no  presumption, 
nor  is  a  Jury  permitted  to  indulge  in  any 
presumption,  that  it  Is  more  probable  that  a 
peraon  previously  convicted  of  felony  will 
commit  a  subsequent  eriuie. 

"[In  this  connection  you  are  instructed  that 
it  Is  proper  for  a  Jury  to  consider  the  fact  of 
a  prior  conviction  of  felony  of  a  witness  in 
determining  the  credibility  of  such  witness.]" 
"(14)  I  charge  you  that  If  you  find  that 
Norine  Schneider,  on  the  23d  day  of  Febru- 
ary, 1901,  was  more  than  18  years  of  age, 
that  the  consent  of  her  mother  or  father,  or 
either  of  them,  was  not  essential  or  neces- 


Digitized  by 


Google 


Cal.) 


PEOPLE  T.  CHADWICK. 


887 


sary  to  oonBummate  a  legal  marriage  be- 
tween the  said  Norlse  Schneider  and  the  de- 
fendant. 

"(14a)  I  charge  you  that  If  you  find  that 
on  February  23,  1901,  that  Norine  Schneider 
was  more  than  18  years  of  age,  that  she  had 
the  right  to  marry  the  defendant,  or  any  oth- 
er person,  without  the  consent  of  either  of 
her  parents. 

"(14b)  I  charge  you  that  If  you  find  on 
February  23,  1901,  that  Norine  Schneider 
was  18  years  of  age  or  more,  that  her  parents 
or  either  of  them  had  no  right,  by  process  of 
law  or  otherwise,  to  prevent  the  said  Norine 
Schneider  from  marrying  any  man  of  her 
choice. 

"[In  connection  with  the  three  instruc- 
tions Just  given  you  on  the  subject  of  the 
age  of  the  witness  Norine  Schneider,  and 
the  proposition  of  the  consent  of  her  parents 
to  her  marrying,  you  are  further  instructed 
as  follows:  Marriage  is  a  personal  relation 
arising  out  of  a  civil  contract,  to  which  the 
consent  of  parties  capable  of  making  it  is 
necessary.  A  civil  contract  has  four  Indis- 
pensable elements,  namely:  First,  parties; 
second,  consideration;  third,  subject-matter; 
and  fourth,  assent.  The  assent  may  be  de- 
fined to  be  a  meeting  of  the  minds  of  the 
parties  upon  a  lawful  subject-matter  of  and 
upon  a  sufficient  consideration  for  a  promise 
to  do  or  not  to  do  a  certain  thing.  Females 
who  have  attahned  the  age  of  18  years  have 
the  legal  capacity  to  marry  without  the  con- 
sent of  either  their  parents  or  guardians. 
Therefore,  if  you  should  find  from  the  evi- 
dence in  this  case  that  the  said  Norine 
Schneider  was  over  the  age  of  18  years  on 
February  28,  1901,  she  would  not  require 
the  consent  of  her  parents,  or  of  either  of 
them,  to  her  marriage  with  any  person. 
But  assuming,  merely  for  the  purpose  of  this 
Instruction,  that  the  said  Norine  Schneider 
was  over  the  age  of  18  years  on  said  date, 
you  are  instructed  that  if  you  should  find 
from  the  evidence  In  the  case,  to  a  moral 
certainty  and  beyond  a  reasonable  doubt, 
that  the  said  Norine  Schneider  made  a  con- 
ditional promise  to  marry  the  defendant  up- 
on the  consent  of  her  mother  being  obtaine<l 
thereto,  and  did  not  rely,  in  Joining  with 
the  defendant  in  the  marriage  ceremony 
claimed  to  have  taken  place  between  them, 
upon  her  legal  capacity  to  marry  with  or 
without  the  consent  of  her  parents,  or  of 
either  of  them,  and  was  not  influenced  in 
any  manner  by  the  fact  of  such  legal  capac- 
ity; that  the  said  Norine  Schneider  assent- 
ed to  the  performance  of  such  marriage  cer- 
emony solely  upon  the  assumption  that  her 
mother  bad  given  her  consent  to  such  mar- 
riage; that  such  assumption  was  due  to  the 
fraudulent  action  of  the  defendant;  that  such 
consent  was  not  given  by  the  mother  of  the 
Mild  Norine  Schneider;  and  that  the  said 
>'orlne  Schneider  was  thereby  deceived  by 
such  fraudulent  action  of  the  defendant,  as 


aforesaid— then,  as  a  matter  of  law,  there 
was  wanting  the  necessary  element  of  as- 
sent In  the  civil  contract  claimed  to  have 
been  entered  Into  between  the  said  Norine 
Schneider  and  the  defendant  preliminary  to 
the  performance  of  the  said  marriage  cere- 
mony as  aforesaid.]" 

"(17)  If  you  find  from  the  evidence  that 
at  the  time  of  the  sending  of  said  telegram 
there  was  a  preconceived  arrangement  be- 
tween the  defendant  and  Norine  Schneider 
that  such  a  telegram  should  be  sent  by  the 
defendant  without  the  consent,  authority,  or 
knowledge  of  Marie  Schneider,  and  that  at 
the  time  of  the  sending  of  the  telegram  the 
defendant  did  not  intend  to  defraud,  deceive, 
or  injure  Norine  Schneider  by  the  sending 
of  the  said  telegram,  and  if  the  said  Norine 
Schneider  knew  when  said  telegram  was  re- 
ceived that  it  was  sent  without  the  authority 
of  her  mother,  then  your  verdict  must  be: 
*We,  the  Jury,  find  the  defendant  not  guilty.' 

"[The  court  charges  you  that  In  giving  the 
foregoing  Instruction  it  does  not  assume  the 
existence  or  nonexistence  of  any  fact  in- 
volved In  such  instruction.  It  Is  your  ex- 
clusive province  to  resolve  the  evidence  into 
facts,  and  then  to  apply  those  t&cta  to  the 
law  as  given  to  you  by  the  court] 

"(18)  If  you  find  that  Norine  Schneider,  at 
the  time  she  received  said  telegram  at  Crock- 
ett, knew  that  the  said  telegram  was  not 
signed,  authorized,  or  sent  by  her  mother, 
Marie  Schneider,  and  knew  that  said  tele- 
gram was  sent  in  pursuance  of  an  arrange- 
ment between  her,  the  said  Norine  Schneider, 
and  the  defendant,  and  that  she  was  not  de- 
ceived thereby,  and  that  the  defendant  did 
not  intend  to  deceive,  defraud,  or  injure  her 
in  the  sending  of  the  said  telegram,  then 
your  verdict  must  be  not  guilty. 

"[The  court  charges  you,  in  giving  the  fore- 
going Instruction,  It  does  not  assume  the  ex- 
istence or  nonexistence  of  any  fact  Involved 
in  such  Instruction.  It  is  your  exclusive 
province  to  resolve  the  evidence  into  facts, 
and  then  to  apply  those  facts  to  the  law  as 
given  to  you  by  the  court.]" 

"(2S)  As  has  been  stated  to  you,  the  de- 
fendant Is  on  trial  for  the  crime  charged  In 
the  information,  and  for  no  other  crime. 
The  law  in  its  wisdom  does  not  undertake  to 
regulate  the  moral  conduct  of  Its  subjects, 
and  even  If  you  find  that  the  defendant's 
conduct  has  been  very  reprehensible  morally, 
still  if  you  are  not  convinced  of  his  guilt 
beyond  a  reasonable  doubt  of  the  crime  char- 
ged in  the  information,  you  should  find  the 
defendant  not  guilty,  no  matter  what  your 
opinion  may  be  of  his  conduct  otherwise. 

"[In  this  connection  the  court  charges  you 
that  if  you  are  satisfied  from  the  evidence  in 
the  case,  to  a  moral  certainty  and  beyond  a 
reasonable  doubt,  that  the  conduct  of  the  de- 
fendant, apart  from  the  transaction  which 
it  is  alleged  constitutes  the  charge  herein, 
has  been  reprehensible  morally,  it  is  your 
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duty  to  consider  such  evidence  tn  determin- 
ing the  credibility  of  the  defendant  as  a 
witness  In  this  case.]" 

It  will  be  noticed  that  no  one  of  these  In- 
structions as  proposed  by  the  defendant  is 
directed  to  the  question  of  his  credibility  as 
a  -witness.  It  will  be  noticed  further  that 
the  instructions  In  and  of  themselTes  are 
unimpeachable  In  point  of  law,  or  the  court 
would  and  should  hare  rejected  them.  But 
In  giving  the  Instructions,  although  correct 
in  point  of  law,  the  court  saw  fit  to  detract 
from  their  legitimate  force,  and  to  draw  the 
jury's  attention  to  a  subject  entirely  foreign 
to  the  matter  of  law  sought  by  the  defendant 
to  be  presented.  Thus,  in  instruction  9,  the 
jury  was  charged  that  false  representations 
of  the  defendant's  wealth  and  social  position, 
if  made  by  him,  and  concealment  of  the  fact 
that  he  had  been  previously  convicted  of  a 
felony,  were  not  sufficient  to  convict  the  de- 
fendant, and  did  not  prove  any  element  of 
the  crime  for  which  be  was  then  on  trial. 
But  "in  this  connection,"  says  the  court,  "It 
is  your  duty  to  consider  these  facts  in  deter- 
mining the  credibility  of  the  defendant  as  a 
witness."  As  the  instruction  proposed  by 
defendant  did  not  In  any  way  bear  upon  his 
credibility,  the  modification  given  was  not 
"In  this  connection,"  but  imported  an  element 
foreign  to  the  matter  concerning  which  the 
defendant  asked  that  the  jury  be  enlighten- 
ed. The  same  is  true  of  Instruction  10  and 
of  Instruction  12  and  instruction  25,  while  In 
Instructions  17  and  18  the  same  result  is  ac- 
complished by  a  slightly  different  method. 
Instructions  17  and  18  are  hypothetical,  but 
are  addressed  with  strict  propriety  to  the 
evidence  and  the  contention  of  the  defense. 
Xet,  as  to  those  two  Instructions  only,  and 
with  specific  reference  to  those  two  Instruc- 
tions only,  the  court  charges  the  jury  that 
in  giving  them  It  does  not  assume  the  ex- 
istence or  nonexistence  of  any  fact  Involved 
In  them.  It  would  be  perfectly  proper  for 
the  court  in  general  terms  to  say  that  as  to 
any  and  all  of  the  Instructions  which  it  may 
give,  and  which  contain  any  hypothetical 
statement  of  facts,  whether  given  at  the  re- 
quest of  the  people  or  at  the  request  of  the 
defense,  the  jury  Is  not  to  consider  that  the 
court  In  giving  them  assumes  the  existence 
or  nonexistence  of  any  fact  therein  stated, 
and  that  they  are  addressed,  within  the  evi- 
dence, to  the  respective  theories  of  the  prose- 
cution and  defense.  But  it  is  manifestly  un- 
just for  a  court  to  give  such  hypothetical  in- 
structions even  of  Its  own  motion,  coupled 
with  no  such  word  of  caution,  and  to  apply 
such  dhrectlon  and  warning  to  the  jury  only 
iu  the  case  of  the  Instructions  asked  by  the 
defense.  So,  as  to  the  modifications  of  the 
Instructions,  as  above  pointed  out.  It  worked 
a  manifest  Injury  to  the  defendant  to  have 


the  jury's  mind  repeatedly  withdrawn  from 
the  legal  propositions  embraced  in  his  In- 
structions and  directed  to  a  matter  entirely 
foreign  to  them— the  credibility  of  bis  own 
testimony.  And  this  is  aside  from  the  ques- 
tion of  the  legality  of  these  modiflcatlous, 
where  the  jury  Is  told  that,  if  the  defendant 
had  in  the  past  made  false  representations 
to  Korine  Schneider  regarding  his  wealtb 
and  social  standing,  It  was  their  duty  to  con- 
sider these  facts  In  determining  bis  credibili- 
ty as  a  witness  In  this  case.  Section  X817  of 
the  Code  of  Civil  Procedure  declares  that  a 
witness  is  presumed  to  speak  the  truth,  but 
tliat  this  presumption  may  be  repelled  by 
the  manner  in  which  he  testifies,  by  the 
character  of  bis  testimony, -or  by  evidence  af- 
fecting his  character  for  truth,  honesty,  or 
Integrity,  or  his  motives,  or  by  contradictory 
evidence,  and  the  jury  are  the  exclusive 
judges  of  his  credibility.  Section  2061  of  the 
same  Code  declares  that  a  witness  false  in 
one  part  of  his  testimony  is  to  be  distrusted 
in  others.  Sections  2061  and  20B2  of  the 
same  Code  provide  the  method  of  impeach- 
ment. These  Code  provisions  certainly  em- 
body all  that  is  necessary  for  a  court  to  say 
for  the  enlightenment  of  the  jury  upon  these 
matt»s.  However  tlils  may  be,  it  certainly 
deprives  the  defmdant  of  the  Impartial  con- 
stdcitttion  to  wlilch  iils  defense  is  entitled  if 
his  testimony,  his  conduct,  and  his  acts  are 
singled  out  and  the  jury  is  repeatedly  and  re- 
repeatedly  told  that  they  must  be  regarded 
in  dtstermlnlng  his  credibility. 

To  defendant's  proposed  Instructions  14, 
14a,  and  14b  the  court  made  a  lengthy  hypo- 
thetical addition.  It  may  be  noted.  In  pass- 
ing, that  it  did  not  here  caution  the  jury  tliat 
they  were  not  to  assume  the  existence  or 
nonexistence  of  any  of  the  facts  therdn 
stated,  but  we  think  tliat  the  modification 
could  have  served  only  to  trouble  and  con- 
fuse the  jury.  In  contemplation  of  a  new 
trial  it  should  be  said  that,  if  the  court 
meant  to  instruct  the  jury  that  although  the 
marriage  between  tlie  parties  might  be  valid 
and  not  the  subject  of  annulment  because  of 
any  deceit  practiced  by  defendant  In  its  pro- 
curement, still,  if  Norlne  Schneider  was  In- 
duced to  change  her  condition  from  that  of 
an  nnmarrled  woman  to  that  of  a  married 
woman  by  reason  of  the  deceit,  and  would 
not  otherwise  have  done  so,  that  element  ot 
the  crime,  to  wit,  deceit,  imder  section  474 
of  the  Penal  Code,  was  established,  this,  as 
a  proposition  of  law,  is  correct,  but  it  could 
be  couched  in  simpler  form  than  that  chosen. 

For  the  f<»egoing  reasons,  the  judgment 
and  ordw  appealed  from  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:  McFARLAND,  J.;  LORI- 
GAN.  J. 
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TKOrLE  V.  PADILLA.    (Cr.  1,065.) 
(Supreme  Court  of  California.    April  30,  1904.) 

IIOUICIUE   —    CROSS-EXAMINATION — STATUTE — 
EVIDENCE— ADMISSIBILITY— INSTRUCTION. 

1.  Under  Code  Civ.  Troc.  §  2048,  providing 
that  the  opposite  party  may  crosa-examine  the 
witness  as  to  any  facts  ntated  in  his  direct  ex- 
amination or  connected  therewith,  it  is  reversible 
error  in  a  prosecution  for  homicide,  to  permit 
the  prosecution  to  bring  out  the  account  of  the 
quarrel  and  affray  in  which  the  witnesses  un- 
der cross-examination  represented  the  defendant 
as  the  murderer  and  themselves  as  peacemakers, 
the  witnes-ses  and  defendant  all  being  under  in- 
dictment for  the  offense,  and  defendant  char- 
ging the  witnesses  with  the  killing  and  they 
charging  him  with  it,  where  defendant's  direct 
examination  of  the  witnesses  was  restricted  to 
showinir  the  absence  of  a  conspiracy  to  meet 
and  overcome  the  theory  of  the  prospcutioii  of 
the  existence  of  a  conspiracy  to  waylay  and  rob 
the  victim  of  the  homicide. 

2.  In  a  prosecution  for  homicide,  the  admis- 
sion, in  reouttal,  of  the  report  of  the  autopsy 
surgeon's  evidence  at  the  inanest,   though  er-  , 
roneous,  is  not  prejudicial  to  defendant.  ' 

3.  A  charge  in  a  prosecution  for  homicide 
that  one  who  aids  "or"  nhets  in  the  commissi  n 
of  a  felony  is  a  principal,  though  erronpous, 
since  he  must  aid  "and"  abet,  is  not  prejudicial 
to  defendant 

In  Banc.  Appeal  from  Superior  Court 
SBoramento  County;   E.  C.  Hart,  Judge. 

Charles  E.  Pndilla  was  conTlcted  of  mur- 
der In  the  first  degree,  and  appeals.  Re- 
versed. 

O.  O.  Hopkins  and  R.  T.  McKlsick,  for 
appollnnt.  V.  S.  Webb,  Atty.  Gen.,  and  C. 
N.  Post,  Asst.  Atty.  Gen.,  for  the  People. 

BEATTY,  C.  J.  Cliarles  I^wrence,  Au- 
gustine Morando,  and  the  appellant,  Padllla, 
■were  jointly  accused  of  the  murder  of  H. 
C.  McCarty.  Padllla  demanded  and  was  ac- 
corded a  separate  trial,  and,  having  been 
convicted  of  murder  in  the  first  degree,  and 
sentenced  to  be  banged,  brings  this  appeal 
from  the  Judgment  and  from  an  order  de- 
nying bis  motion  for  a  new  trial. 

All  of  the  defendants,  together  with  a  num- 
ber of  other  persons— white  and  Indian— were 
«mployed  In  picking  bops  on  a  ranch  near 
the  town  of  Elk  Grove,  in  Sacramento  coun- 
ty. The  defendants  were  of  mixed  Indian 
and  white  blood,  and  Lawrence  and  Morando 
were  balf-brotbers.  McCarty  and  another 
white  man  named  Mize  were  among  the 
plckera  On  the  4th  day  of  September,  1902, 
they  took  a  horse  and  cart  and  went  to  Elk 
Grove  for  the  purpose  of  buying  some  sup- 
plies for  their  camp.  Among  other  things, 
they  bought  two  bottles  of  port  and  a  gal- 
lon of  white  wine.  Returning  with  these 
things,  they  arrived  at  the  gate  leading  into 
the  hop  field  about  sunset,  or  a  little  later. 
Just  outside  of  the  gate  they  met  Morando 
and  the  appellant,  Padllla.  According  to  the 
testimony  of  Mize,  he  and  bis  companion 
■were  at  this  time  perfectly  sober.  The  In- 
dians (Morando  and  Padllla),  he  says,  were 
drunk,  and  rudely  demanded  some  of  the 
wine  which  they  saw  in  the  cart.    Consider- 


ing the  tone  In  which  the  demand  was  made, 
he  and  McCarty  thought  it  prudent  to  com- 
ply, and  they  produced  a  bottle  of  the  port, 
from  which  they  each  took  a  drink.  About 
this  time  Lawrence  rode  up  on  horsebaclc 
from  tlie  direction  of  tlie  bop  field,  and 
Padilla  demanded  that  he,  too,  be  given  a 
drink.  Lawrence  dismounted,  and  the  bot- 
tle was  handed  to  him.  After  drinking,  he 
stood  leaning  on  the  wheel  of  the  cart  on 
the  left  side,  next  to  Mize,  while  Padilla 
and  Morando  stood  on  the  right,  next  to  Mc- 
Carty. While  the  parties  were  in  this  posi- 
tion, Padilla  said,  Ton  have  got  some  wine 
there;  we  want  all  of  it."  In  the  act  of  pro- 
testing against  this  demand  Mize  says  he 
lost  consciousness,  and  remembere  nothing 
that  then  ensued.  About  midnlgbt  be  par- 
tially regained  bis  senses,  and  wandered 
about  until  daylight  without  finding  his 
camp.  His  condition,  when  found,  was  such 
as  to  show  that  he  had  received  a  heavy 
blow  on  the  back  of  his  bead,  and  that  he 
bad  been  otherwise  badly  beaten  about  the 
head  and  face.  Mccarty's  dead  body  was 
found  early  next  morning  lying  In  the  road 
near  the  spot  where  the  parties  liad  met 
outside  of  the  gate  to  the  bop  field.  He,  too, 
bad  been  brutally  beaten  about  the  head 
and  face,  besides  being  shot  through  the 
bead. 

There  Is  no  denial,  but,  on  the  contrary, 
an  express  admission,  on  the  part  of  appel- 
lant and  his  codefendants  of  their  meeting 
with  Mize  and  McCarty,  but  they  give  a  dif- 
ferent account  of  what  ensued.  Tliey  insist 
that  Mize  and  McCarty  were  drunk,  and  in- 
vited them  to  drink;  that  they  drank  re- 
peatedly, and  finally  got  Into  a  quarrel, 
caused  by  grossly  abusive  epithets  applied  by 
McCarty  to  them;  that  the  quarrel  ended 
In  a  fight,  in  the  course  of  which  Padllla 
(according  to  Lawrence  and  Morando)  or  Mo- 
rando (according  to  Padllla)  shot  McCarty. 
Besides  what  has  been  stated,  there  is  in 
the  record  much  other  evidence  of  an  in- 
criminating character,  all  tending  to  prove 
the  guilt  of  the  three  defendants,  and  of 
Padilla  in  particular;  but  this  evidence 
comes  principally  from  the  half-brothers— 
lAwrence  and  Morando— who,  in  attribut- 
ing the  murder  to  Padilla,  endeavor  to  screen 
themselves,  Lawrence  especially  making  the 
claim  that  bis  efforts  throughout  were  all  di- 
rected to  stopping  the  fight  and  protecting 
Mize  and  McCarty  from  the  murderous  de- 
signs of  Padllla.  It  is  this  feature  of  the 
case  that  occasioned  the  rulings  of  the  trial 
Judge  which  are  now  urged  as  the  principal 
grounds  for  reversing  the  Judgment  and  or- 
der appealed  from. 

The  theory  of  the  prosecution  upon  which 
the  trial  was  conducted  was  that  appellant 
and  his  codefendants,  having  by  some  means 
become  apprised  of  the  Intention  of  Mize 
and  McCarty  to  go  to  Elk  Grove  and  buy  a 
quantity  of  ■wine,  entered  into  a  conspiracy 
to  waylay  and  rob  them  on  their  return.    In 
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order  tx>  prove  this  conspiracy,  evidence  wrb 
introduced  to  tbe  effect  that  L.awrence  went 
to  EIlc  Grove  on  the  4tli  of  September,  lin- 
gered about  the  town  until  after  the  arrival 
of  Mize  and  HcCarty,  and  then  returned  to 
the  bop  ranch,  where  be  met  Morando  and 
appellant;  that  subsequent  to  the  return  of 
lAwrence  and  prior  to  the  bomicide  appel- 
lant informed  one  of  tbe  bop  pickers  that 
he  and  Lawrence  and  Morando  bad  some 
wine  coming,  and  were  going  up  to  get  it. 
Upon  these  and  some  other  circumatances 
tbe  prosecution  founded  its  theory  of  a  con- 
spiracy to  rob,  and  its  contention  that  all 
three  of  tbe  defendants  were  necessarily 
guilty  of  murder  in  tbe  first  degree  in  caus- 
ing the  death  of  McCarty  while  engaged  In 
the  robbery,  and  this  notwithstanding  one 
or  more  of  them  might  have  been  guiltless 
of  any  intent  to  take  life,  or  of  any  partici- 
pation Id  tbe  murderous  assault  which  re- 
sulted In  the  bomicide.  It  Is  easily  seen, 
therefore,  how  much  depended  in  the  trial 
of  any  one  of  tbe  defendants  upon  the  con- 
clusion tbe  Jury  might  reach  as  to  tbe  ex- 
istence of  the  supposed  conspiracy.  To  re- 
but the  evidence  offered  by  tbe  prosecution 
on  this  point,  the  appellant  introduced  tbe 
evidence  of  a  number  of  witnesses  to  tbe 
effect  that  Lawrence  went  to  Elk  Grove 
solely  for  tbe  purpose  of  getting  medicine 
for  a  sick  child,  and  returned  to  the  bop 
ranch  before  Mize  and  McCarty  left  on  their 
way  to  town.  In  bis  own  behalf  he  testified 
tiiat  be  bad  no  knowledge  that  Mize  and  Mc- 
Carty were  going  for  wine,  and  no  expecta- 
tion of  meeting  them  on  tbe  road;  that  be 
and  bis  codefendants  had  a  quantity  of  wine 
concealed  in  the  willows  near  their  camp, 
of  which  they  had  been  freely  i>artak!ng 
during  tbe  afternoon,  with  tbe  result  that 
they  were  all  partially  intoxicated;  that  he 
and  Morando  bad  started  together  to  visit  a 
store  on  an  adjoining  ranch  for  tbe  purpose 
of  buying  some  small  articles  of  clothing, 
etc.,  and  while  proceeding  on  that  errand  ac- 
cidentally met  Mize  and  McCarty;  and  that 
Lawrence,  on  bis  way  to  tbe  pasture  where 
his  horse  was  to  be  turned  out,  happened  to 
come  up  while  they  were  conversing.  In 
short,  bis  testimony  was  all  to  tbe  effect  that 
there  was  no  conspiracy  to  rob,  and  no 
knowledge  of  any  opportunity  to  rob;  that 
he  and  Morando  were  going  upon  a  perfectly 
legitimate  errand,  when  they  accidentally 
met  deceased  and  bis  companion;  that  Law- 
rence, also  in  the  prosecution  of  a  legitimate 
errand,  and  without  any  concert  with  tbem. 
happened  to  come  up  and  join  in  the  drink- 
ing at  the  invitation  of  Mize  and  McCarty. 
Having  thus  met  the  charge  of  conspiracy 
lie  went  on  to  testify  regarding  the  sudden 
quarrel,  which  he  says  arose  after  tbe  drink- 
ing bad  continued  for  some  time,  and  its 
fatal  result.  As  to  this  matter  bis  testi- 
mony was  to  the  effect  that  Morando,  abet- 
ted by  Lawrence,  did  the  killing  in  spite  of 
his  effort  to  prevent  It,    From  this  state- 


ment It  will  be  seen  that  the  defense  em- 
braced two  distinct  and  vitally  important 
points:  First,  that  there  was  no  conspiracy 
to  rob;  and,  second,  that  in  the  quarrel 
provoked  by  deceased,  and  tbe  resulting 
combat,  appellant,  so  far  from  being  a  par- 
ticipant, was  acting  as  a  peacemaker.  To 
support  bis  defense  on  the  first  point,  the 
appellant  called  as  witnesses  his  codefend- 
ants, Lawrence  and  Morando,  and  in  bis  di- 
rect examination  elicited  nothing  tbat  was 
not  strictly  and  exclusively  relevant  to  tbat 
branch  of  the  case.  His  motive  in  so  re- 
stricting tbe  examination  is  self-evident. 
Suivposing  there  was  no  conspiracy,  he  could 
make  Lawrence  and  Morando  his  witnesses 
with  perfect  confidence  tbat  they  would  tell 
the  truth  In  order  to  exonerate  not  only  bim. 
but  themselves,  while  as  to  the  other  part  of 
his  defense  he  knew  tbat  they  would  be 
under  the  strongest  temptation  to  screen 
themselves  by  imputing  tbe  guilt  of  tbe  mur- 
der to  bim.  But,  notwithstanding  the  strict- 
ly limited  examination  In  chief  of  these  In- 
terested witnesses,  tbe  court,  over  the  re- 
peated objection  of  the  appellant,  permitted 
the  prosecution  on  cross-examination  to  bring 
out  their  account  of  the  quarrel  and  affray, 
in  which,  as  was  to  be  expected,  they  rep- 
resented appellant  as  tbe  murderer  and 
themselves  as  tbe  peacemakers. 

The  ruling  of  the  court  in  permitting  tills 
course  of  cross-examination  was  erroneous^ 
and  necessarily  prejudicial  to  the  appellant 
Tbe  rule  as  to  cross-examination  is  embod- 
ied in  section  2018  of  the  Code  of  Civil 
Procedure,  as  follows:  "Tbe  opposite  party 
may  cross-examine  the  witness  as  to  any 
facts  stated  in  his  direct  examination  or  con- 
nected therewith,  and  in  so  doing  may  put 
leading  questions,  but  if  be  examine  bim  as 
to  other  matters,  such  examination  is  to  be 
subject  to  tbe  same  rules  as  a  direct  ex- 
amination." This  rule,  of  course,  admits  tbe 
putting  of  any  questions  properly  framed  for 
the  purpose  of  testing  the  memory  of  tbe  wit- 
ness, bis  means  of  knowledge,  bis  accuracy,, 
his  bias  or  bis  credibility;  but  it  would  have 
no  meaning,  and  would  afford  no  protection, 
if  a  hostile  witness  called  to  a  particular  mat- 
ter could,  In  order  to  test  his  memory,  etc., 
be  fully  examined  by  the  adverse  party  upon 
other  and  distinct  features  of  tbe  case,  un- 
der tbe  claim  and  under  tbe  ruling  tbat  be 
was  being  cross-examined  upon  matters  call- 
ed out  in  chief.  Of  course,  tbe  prosecution 
might  have  been  allowed.  In  tbe  discretion 
of  tbe  court,  to  reopen  their  case,  and  to 
make  these  witnesses  their  own  for  tbe  pur- 
pose of  proving  what  they  evidently  desired 
to  prove,  viz.,  that,  conspiracy  or  no  con-, 
spiracy,  appellant  was  the  real  murderer. 
But  tliey  did  not  take  this  course.  They  in- 
sisted, and  the  court  was  induced  to  liold. 
that  they  were  only  pursuing  a  legitiniute 
line  of  cross-examination,  and  they  were 
thus  enabled  to  go  to  the  jury  with  tlie 
claim,  sanctioned  by  tbe  authority  of  tbe 
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court,  that  by  appellant's  own  witnesses  they 
had  established  his  guilt.  That  this  was  a 
pi-ocedtire  highly  prejudicial  to  a  fair  trial 
there  can  be  no  doubt. 

Other  rulings  of  the  trial  court  are  com- 
plained of  as  erroneous  and  prejudicial. 
With  two  slight  and  unimportant  exceptions, 
we  think  these  rulings  were  free  from  error. 
It  was  at  least  irregular  to  admit  In  rebut- 
tal the  report  of  the  autopsy  surgeon's  evi- 
dence at  the  Inquest,  and  It  was  error  to 
Instruct  the  Jury  that  one  who  aids  "or" 
abets  is  a  principal.  lie  must  aid  "and" 
abet.  Neither  of  these  errors,  however,  can 
be  deemed  to  have  actually  prejudiced  the 
appellant. 

But  the  latitude  of  cross-examination  per- 
mitted in  the  case  of  the  two  Interested  and 
hostile  witnesses,  Lawrence  and  Morando, 
was  too  seriously  erroneous  and  too  obvious- 
ly Injurious  to  be  sanctioned  as  a  permissible 
practice  in  criminal  cases.  And  since,  for 
this  reason,  the  judgment  and  order  of  the 
«uperior  court  must  be  reversed.  It  is  wholly 
unnecessary  to  consider  the  ruling  as  to  new- 
ly discovered  evidence. 

Both  parties  to  this  appeal  comment  upon 
the  extreme  and  unnecessary  length  of  the 
record,  in  which  the  testimony  of  a  large 
number  of  witnesses  is  set  out  with  much 
i-epetition  and  at  unnecessary  length,  and 
each  disclaims  responsibility  for  the  fault. 
We  do  not,  of  course,  Itnow  whose  the  fault 
is,  but  certainly  the  record  is  bulkier  than 
necessary,  and  we  may  again  call  attention 
to  the  impropriety  of  repeating  in  the  bill  of 
exceptions  the  charge  of  the  court,  which, 
when  properly  certified,  as  in  this  case  it 
was,  is  made  by  the  statute  a  part  of  the 
record  in  the  absence  of  any  bill  of  excep- 
tions. 

The  Judgment  and  order  of  the  superior 
court  are  reversed. 

We  concur:  IX)R1GAN,  J.;  McFARLAND, 
J.;   UK.NS1IAW,  J. 


143  Cal.  Ml 

In  re  KniJGER'S  ESTATE.    (Sac.  1,096.) 
(Supreme  Court  of  (Talifomia.    April  30,  1901.) 

»ECEDK.'«TS'  ESTATES— AIXOWANCE  TO  ADMIN- 
ISTBATOB— ATTOBNEY'S  FEESJ— STATUS  OF  AT- 
TORNEY—  PARTY  INTERK8TED  IN  ESTATE — 
AGREEMENT    WITH    EXECUTOR — EFFECT. 

1.  An  attorney  employeci  by  an  expcutor  or 
administrator  to  assist  him  in  the  execution  of 
hiH  trust  is  not  the  attorney  of  the  estate,  but 
simply  of  the  executor  or  administrator  who  se- 
lects and  employs  him,  and  allowances  for  his 
services  must  be  made  to  the  executor  or  ad- 
ministrator and  not  to  the  attorney,  and  he  has 
no  claim  that  he  can  enforce  aKainst  the  es- 
tate by  action  or  in  any  otlier  manner;  nor 
Is  he  a  "person  interested  in  tlie  estnte."  with- 
in the  meaning  of  Code  Civ.  Proc.  §  1(535,  per- 
mitting such  parties  to  file  exceptions  to  ac- 
counts of  executors  or  administratoi's,  though  be 
has  agreed  with  the  executor  or  administrator 
that  he  will  accept  for  his  services  such  sum 
as  the  probate  court  may  allow. 

2.  The  court  in  probate  has  sole  and  exclu- 
«ive  jurisdiction  of  the  amount  that  shall  be 


allowed  to  the  executor  or  administrator  for  le- 
gal expenses  from  the  fnnds  of  the  estate,  but 
has  no  jurisdiction  of  the  question  as  to  what 
the  attorney  shall  receive  from  the  executor  or 
administrator  for  his  services,  but  that  depends 
solely  on  the  agrepment  between  the  parties. 

3.  Persons  interested  In  an  estate  may  show 
that  attorney's  services  for  which  the  executor 
or  administrator  claims  that  an  allowance  should 
be  made  to  him  from  the  estate  have  been  so 
negligently  performed  as  to  cause  damage  to 
the  estate,  and  that  the  estate  should  not  pay 
therefor. 

In  Banc.  Appeal  from  Superior  Court, 
Nevada  County;  F.  T.  Nilon,  Judge. 

In  the  matter  of  the  estate  of  W.  H.  Kru- 
ger,  deceased.  From  an  order  settling  the 
final  account  of  Mary  A.  Kniger.  executrix 
of  the  will  of  said  deceased,  and  from  an  or- 
der dismissing  a  motion  for  a  new  trial  in 
the  matter  of  the  settlement  of  the  account, 
J.  M.  Walling,  attorney  for  the  executrix,  ap- 
peals.   Dismissed. 

See  55  Pac.  1066;  63  Pac.  31,  1126. 

P.  F.  Simonds  and  J.  M.  Walling,  for  ap- 
pellant. Geo.  T.  Wright  and  Fred  Searls,  for 
respondent    Allen  G.  Wright,  amicus  curiae. 

ANGELLOTTI.  J.  J.  M.  Walling  appeals 
from  the  decree  of  the  superior  court  of  the 
county  of  Nevada,  made  In  the  matter  of  the 
estate  of  W.  H.  Kruger,  deceased,  settling 
tbe  final  accoiut  of  Mary  A.  Kruger,  execu- 
trix of  tlie  will  of  said  deceased,  and  distrib- 
uting the  residue  of  the  estate  to  the  devisees 
and  legatees  and  their  successors  in  interest 
He  also  appeals  from  tbe  order  dismissing 
his  motion  for  a  new  trial  in  the  matter  of 
the  settlement  of  said  account 

It  appears  from  tbe  statement  on  motion 
for  a  new  trial  that  tbe  final  account  pre- 
sented by  tbe  executrix  contained  no  refer- 
ence to  the  allowance  of  any  attorney's  fee 
to  appellant.  Appellant  thereupon  presented 
written  objections  to  the  settlement  of  the 
account  and  the  proposed  distribution  of  the 
property,  the  sole  ground  of  his  objection  t)e- 
ing  ttiat  he  had,  under  employment  by  the 
executrix  and  her  former  co-executor,  acted 
as  their  attorney  in  the  administration  of  the 
estate,  upon  the  understanding  and  agree- 
ment that  be  should  receive  as  compensation 
for  his  services  such  compensation  as  the 
court  In  probate  should  determine  was  rea- 
sonable; that  be  liad  rendered  services  as 
such  attorney  reasonably  worth  $10,000,  and 
that  he  had  received  only  $500  on  account 
thereof.  He  therefore  asked  the  court  to  de- 
termine the  amount  due  him,  and  to  make  an 
order  directing  the  payment  of  the  same. 
The  executrix  and  the  devisees  and  legatees 
presented  an  answer  to  this  claim  of  appel- 
lant, admitting  the  employment  and  rendi- 
tion of  services,  but  alleging  negligence  on 
his  part  in  the  conduct  of  certain  litigation 
to  which  tlie  estate  was  a  party,  whereby 
the  estate  was  alleged  to  have  been  dam- 
aged in  the  sum  of  $17,000.  The  court  found 
that  appellant  had  been  employed  by  the  ex- 
ecutors as  alleged,  and  had  rendered  services 
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which  were  -worth  ?8,000,  of  which  he  had 
received  only  ?500,  but  that  he  had,  In  the 
matter  of  the  presentation  of  a  proposed 
statement  on  motion  for  a  new  trial  in  an 
action  in  which  he  represented  the  executors, 
been  guilty  of  negligence,  whereby  the  estate 
was  damaged  In  the  sum  of  $17,000.  It 
therefore  determined  that  he  was  not  enti- 
tled to  receive  any  compensation  on  account 
of  services  rendered  by  him  to  the  personal 
representativea  of  deceased,  and  that  the 
final  account  of  the  executrix  should  be  set- 
tled as  presented. 

Appellant  earnestly  contends  that,  even  If 
it  be  assumed  that  negligence  on  his  part 
was  sufficiently  shown,  there  was  no  show- 
ing of  any  actual  damage  to  the  estate  re- 
sulting therefrom.  We  do  not  deem  It  nec- 
essary to  determine  this  question.  His  ap- 
peals present  another  question,  which  was 
not  involved  in  either  of  the  other  appeals 
that  have  heretofore  been  taken  in  this  con- 
troversy and  decided  by  this  court.  That 
question  is  as  to  the  right  of  the  appellant 
to  take  any  appeal,  or  to  participate  in  any 
way  as  a  party  in  the  matter  of  the  estate. 
Although  respondents  have  asked  that  these 
appeals  be  dismissed,  they  have  not  suggest- 
ed this  ground.  As  the  question  goes  to  the 
Jurisdiction  of  this  court  to  entertain  the 
oppeals.  and  as.  In  our  judgment,  there  can 
be  no  doubt,  under  the  provisions  of  our 
Code  and  the  many  decisions  of  this  court 
on  the  subject,  that  the  appellant  was  not 
a  "party"  In  the  probate  proceeding,  and  was 
not  entitled  to  participate  therein  as  such, 
there  is  apparently  no  necessity  for  consider- 
ing any  other  question  presented. 

An  attorney  who  renders  services  to  an 
executor  or  administrator  upon  an  express 
or  implied  agreement  that  he  will  be  con- 
tent to  receive  for  his  services  such  sum  as 
the  court  in  probate  may  award  the  executor 
or  administrator  therefor.  Is  undoubtedly 
interested  In  the  action  of  the  court,  but  sole- 
ly In  the  sense  that  by  his  agreement  he  has 
undertaken  not  to  hold  his  client  personally 
responsible  for  any  amount  in  excess  of  the 
amount  allowed  to  his  client  for  the  legal 
services  by  the  court  In  probate.  This  In- 
terest arises  solely  from  the  terms  of  his 
agreement  with  bis  client,  and  does  not  make 
him  a  "party  interested  in  the  estate"  In  the 
sense  In  which  that  term  Is  used  In  our  stat- 
ute. The  statute  provides  that  the  executor 
or  administrator  "shall  be  allowed  all  neces- 
sary expenses  in  the  care,  management  and 
settlement  of  the  estate,  including  reasonable 
fees  paid  to  attorneys  for  conducting  the  nec- 
essary proceedings  or  suits  in  courts"  (sec- 
tion 1616,  Code  Civ.  Proc.);  and  the  ques- 
tion as  to  what  shall  be  allowed  to  the  ex- 
ecutor or  administrator  from  the  estate  for 
legal  services,  as  well  as  all  other  necessary 
expenses,  is  one  solely  between  such  execu- 
tor or  administrator  on  the  one  side,  and 
those  entitled  to  succeed  to  the  residue  of 
the  estate,  after  the  payment  of  the  expenses 


of  administration,  on  the  other  side.  It  is 
well  settled  that  whatever  allowance  is  to 
be  made  from  the  estate  to  the  executor  or 
administrator  for  the  services  of  bis  attor- 
ney must  be  made  to  the  executor  or  admin* 
Istrator,  and  cannot  be  made  to  the  attorney. 
McKee  v.  Sober,  138  Cal.  367,  71  Pac.  438; 
C49;  Brlggs  v.  Breen,  123  Cal.  657,  56  Pac 
633,  886;  In  re  Levinson,  108  Cal.  450,  458. 
41  Pac.  483,  42  Pac.  47»:  Estate  of  Ogler. 
101  Cal.  381,  35  Paa  900,  40  Am.  St  Rep. 
«1;  Henry  v.  Superior  Court  93  Cal.  569. 
29  Pac.  230.  The  attorney  employed  by  an 
executor  or  administrator  to  assist  him  in 
the  execution  of  his  trust  has  no  claim  that 
he  can  enforce  against  the  estate  either  by 
action  (tiurnee  ▼.  Maloney,  38  Cal.  85,  99 
Am.  Dec.  352>  or  in  any  other  way  (cases 
cited  supra).  His  claim  is  solely  against  his 
client,  the  executor  or  administrator.  He  la 
not  l>y  reason  of  such  employment  the  at- 
torney of  the  estate,  but  Is  simply  the  attor- 
ney of  the  executor  or  administrator  who  se- 
lects and  employs  him.  Estate  of  Ogier, 
supra.  He  is  not  a  "person  interested  in  the 
estate,"  within  the  meaning  of  those  words 
as  used  in  the  section  relative  to  the  presen- 
tation of  exceptions  to  the  accounts  of  the 
executor  or  administrator  and  the  conclusive- 
ness of  decrees  of  settlement  of  such  ac- 
counts. Brlggs  v.  Breen,  supra.  He  there- 
fore caunot  legally  file  exceptions  to  an  ac- 
count, for  only  parties  "Interested  In  the  es- 
tate" may  do  so  (section  1635,  Code  Civ. 
Proc.),  and  exceptions  filed  by  him  are  in- 
effectual for  any  purpose  (Brlggs  v.  Breen, 
supra). 

It  is  undoubtedly  true  that  the  executor 
or  admhiistrator  is  usually,  as  a  matter  of 
fact  protected  against  any  personal  respon- 
sibility by  the  agreement  of  the  attorney 
that  he  will  accept  the  amount  allowed  by 
the  court  in  full  for  his  services;  but  this  ia 
a  matter  entirely  between  the  attorney  and 
the  executor  or  administrator,  and  in  no  way 
affects  the  probate  proceeding.  The  effect 
of  such  an  agreement  so  far  as  the  attorney 
is  concerned,  is  precisely  the  same  as  if  the 
attorney  and  executor  bad  agreed  that  the 
amount  the  attorney  should  be  paid  by  the 
executor  should  be  fixed  by  some  third  party. 
It  may  be  that  where  such  an  agreement  Is 
made,  the  executor  or  administrator  would 
be  legally  bound  to  submit  to  the  court  an 
application  for  an  allowance  for  counsel  fees, 
and  would  be  personally  liable  to  bis  attor- 
ney for  the  reasonable  value  of  the  services 
If  he  failed  to  do  so.  Whatever  the  agree- 
ment may  be,  however,  between  the  executor 
or  administrator  and  the  attorney,  the  sole 
question  for  the  court  In  probate  in  any  case 
is  as  to  the  amount  that  shall  be  allowed  to 
the  executor  or  admlniatrator  for  legal  ex- 
penses from  the  funds  of  the  estate,  and  of 
this  question  the  court  In  probate  has  sole 
and  exclusive  Jurisdiction.  The  question  as 
to  what  the  attorney  shall  receive  from  the 
executor  or  administrator  is  an  entlrelv  dlf- 
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ferent  quesUon,  one  of  which  the  probate 
conrt  has  no  JnrlBdlctlon,  and  dependent  al- 
together for  Its  determination  upon  the 
agreement  between  the  parties.  If,  for  in- 
stance, the  agreement  was  that  the  attorney 
should  receiye  from  the  executor  a  certain 
specified  sum  for  his  serrices,  the  executor 
would  be  personally  liable  for  that  sum,  re- 
gardless of  what  the  court  in  probate  might 
allow  the  executor;  and,  if  the  agreement 
was  dmply  that  the  attorney  should  receive 
from  the  executor  what  his  services  were 
reasonably  worth,  be  could  recover  from  the 
executor  by  personal  action  against  him  the 
sum  adjudged  therein  to  be  the  reasonable 
yalue  of  his  services,  regardless  of  the  ad- 
judication of  the  court  in  probate  as  to  what 
constituted  such  reasonable  value.  This  was 
squarely  held  in  the  case  of  Briggs  v.  Breen, 
supra,  where  the  executors  were  held  per- 
sonally liable  In  an  action  brought  against 
them  by  their  attorneys  for  en  amount  In 
excess  of  that  allowed  to  the  executors  by 
the  conrt  In  probate.  It  was  further  held 
In  that  case  that  the  attorneys  for  the  ex- 
ecutors were  not  parties  "interested  In  the 
estate,"  within  the  meaning  of  those  w<h^ 
as  used  In  the  sections  relating  to  excep- 
tioDB  to  the  account  of  the  executors  and  the 
conclusiveness  of  the  decree  of  settlement. 
The  question  here  discussed  was  not  in- 
volved In  either  of  the  prior  appeals  in  this 
controversy.  The  first  appeal  was  one  taken 
by  the  legatees  and  devisees  from  an  order 
allowing  $7,500  for  the  services  of  the  attor- 
ney for  the  executors,  and  the  order  was  re- 
versed for  the  reason  that  the  executors'  ac- 
count did  not  contain  any  statement  of  a 
claim  for  allowance  of  attorney's  fees,  and 
consequently  proper  notice  of  the  proposed 
allowance  had  not  been  given  to  those  in- 
terested in  the  estate.  Estate  of  Kruger, 
123  Cal.  391,  55  Pac.  1056.  In  passing  it 
may  be  remarked  tliat  the  account  here  in- 
volved contained  no  statement  of  any  such 
claim. 

The  second  appeal  was  by  the  executrix 
and  a  legatee  from  an  order  made  on  the 
settlement  of  the  sixth  annual  account,  al- 
lowing $6,000  for  legal  services  rendered  the 
execntora  That  account  contained  a  state- 
ment that  the  attorney  was  entitled  to  be 
IMtld  a  reasonable  fee,  to  be  fixed  by  the 
conrt  on  the  settlement.  It  was  held  that 
the  record  showed  actionable  negligence  on 
the  part  of  the  attorney  in  the  rendition  of 
the  legal  services,  which  should  have  been 
considered  by  the  court  in  determining  the 
value  to  the  estate  of  the  services,  and  the 
order  was  reversed.  Estate  of  Kruger,  130 
Cal.  C21,  63  Pac.  31.  Kach  of  these  appeals 
was.  as  will  be  observed,  taken  by  parties 
"Interested  in  the  estate,"  viz.,  legatees  and 
devisees,  while  the  only  appellant  here  is 
one  who,  under  the  law,  is  not  so  interested. 
On  each  of  the  prior  appeals  it  was,  it  is 
true,  recognized  that  the  question  as  to 
whether  the  legal  services  for  which  allow- 


ance was  to  be  made  had  been  so  negligent- 
ly performed  as  to  cause  damage  to  the  es- 
tate, was  a  material  question  iu  determining 
the  amount  of  the  allowance.  There  can  be 
no  doubt  that  this  Is  true,  even  though  the 
allowance  is  made  to  the  executor,  and  the 
attorney  is  not  a  "party  interested  in  the  es- 
tate." Those  interested  in  the  estate  un- 
doubtedly have  the  right  to  show  that  serv- 
ices for  which  the  executor  or  administra- 
tor claims  that  an  allowance  should  be  made 
to  him  from  the  estate  have  been  so  negli- 
gently performed  as  to  cause  damage  to  the 
estate,  and,  consequently,  that  the  estate 
should  not  pay  therefor.  If  the  determina- 
tion by  the  court  In  probate  of  such  conten- 
tion In  favor  of  those  Interested  in  the  es- 
tate concludes  the  attorney,  so  far  as  his 
claim  against  his  client,  the  executor,  is  con- 
cerned, it  has  this  elTect  solely  by  reason  of 
his  agreement  with  the  executor.  Such  an 
agreement  between  the  executor  and  the  at- 
torney could  not,  however,  as  we  have  seen, 
operate  to  make  him  a  "party  interested  in 
the  estate,"  or  give  him  a  claim  against  the 
estate.  It  Is  clearly  the  settled  law  of  this 
state  that  those  who  render  services  of  any 
kind  to  an  executor  or  administrator,  for  the 
purpose  of  assisting  him  in  the  execution  of 
his  trust,  must  look  to  him  alone  for  their 
compensation;  and  that,  while  the  court  in 
probate  has  the  sole  and  exclusive  jurisdic- 
tion to  determine  what  amount  shall  be  al- 
lowed to  the  executor  or  administrator  from 
the  estate  for  any  such  services  rendered  by 
him  through  others,  it  cannot  adjudicate  be- 
tween him  and  those  whom  he  employs  to 
assist  him. 

The  appeals  must  be  dismissed,  and  it  is 
so  ordered. 

We  concur:    SHAW,   J.;    LOBIGAX,   J.; 
VAN  DYKE,  J.;    HENSHAW,  J. 


143  Cal.  US 
PEOPLE  V.  LAWRENCE.    (Cr.  No.  1,061.) 
(Supreme  Court  of  California.    April  30,  ItKH.) 

MUBDEB— CONSPTBACT   TO    BOB— EVIDENCE— MO- 
TION TO   BTBIKE  OUT— INSTBTTCTIONS. 

1.  Evidence  in  a  murder  case  held  sufficient 
to  warrant  a  finding  of  a  conspiracy  betw<-en 
defendant  and  others  to  rob  deceased,  and  the 
participation,  directly  or  indirectly,  of  defend- 
ant in  the  killing  in  the  exe?ution  of  the  rob- 
bery. 

2.  A  conspiracy  to  do  a  thing  may  be  shown 
by  circumstances  without  direct  proof  of  an 
agreement  to  do  the  thing. 

3.  The  question  asked  a  witness,  who  h«d  tes- 
tified to  a  conversation  with  a  codefendant  on 
the  night  of  the  homicide,  while  defendant  wag 
close  by,  what  the  conversation  was,  is  not  im- 
projjer,  so  that,  if  improper  evidence  was  con- 
tained in  the  answer,  n  motion  to  strike  it  out 
was  necessary  to  authorize  complaint  thereof. 

4.  The  statement,  in  an  instruction  in  a  mur- 
der cnse.  that  it  is  no  defense  to  a  party  a'lso- 
cinted  with  others  in  and  engaged  in  a  robbery 
"that  he  did  not  propose  or  intend  to  take  life 

K  2.  See  Conspiracy,  vol.  10,  CenU  Dig.  i  UK. 
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in  its  perpetration,"  or  that  he  "regretted"  that 
any  person  was  thus  slain  by  his  associates,  is 
a  declaration  of  an  abstract  principle  of  law, 
not  subject  to  the  objection  that  it  assumes 
the  existence  of  a  state  of  facts  of  which  there 
is  uo  evidence. 

In  Banc.  Appeal  from  Superior  Court, 
Sacramento  Couiity;    E.  C.  Hart,  Judge. 

Charles  Lawrence  was  convicted  of  mur- 
der, and  appeals.    Affirmed. 

William  F.  Kenfro,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  and  C.  N.  Post,  Asst.  Atty. 
Gen.,  for  the  People. 

LORIGAN,  J.  The  appellant  and  Charles 
Padillo  and  Augustine  Mirando  were  Jointly 
Informed  against  for  the  murder  of  one  H.  0. 
McCarty  near  Elk  Grove,  Sacramento  oonn- 
ty.  The  appellant  was  tried  separately,  and 
convicted  of  murder  of  the  first  degree,  the 
jury  awai'dlng  the  death  penalty.  He  moved 
for  a  new  trial,  which  was  denied,  and  fi-om 
the  order  denying  such  motion  and  from  the 
judgment  he  appeals. 

The  theory  of  the  prosecution  on  the  trial 
of  the  cause  was  that  McCarty  was  killed  In 
resisting  an  effort  on  the  part  of  defendant 
and  his  codef  endants  to  rob  him  and  one  Mlze 
of  certain  personal  property;  that  they  had 
conspired  together  for  that  purpose;  and  that 
Mccarty's  death  resulted  from  an  effort  on 
their  part  to  effect  such  robbery.  There  is 
certain  uncontradicted  evidence  in  the  case 
which  shows  that  the  defendant  and  his  co- 
defendants  Mirando  (his  half-brother)  and 
Padillo  were,  in  the  early  days  of  September, 
1902,  engaged  In  hop  picking  on  the  ranch  of 
one  Mahan  near  Elk  Grove,  Sacramento 
county.  Among  others  similarly  employed 
were  the  deceased,  H.  0.  McCarty,  and  one 
Frederick  Mize.  The  latter  two  camped  to- 
gether at  the  hop  ranch,  and  on  the  after- 
noon of  September  4,  1002,  went,  with  a 
horse  and  cart  belonging  to  McCarty,  to  the 
town  of  Elk  Grove,  some  miles  distant,  to 
purchase  provisions  and  a  quantity  of  wine. 
After  spending  some  time  in  Elk  Grove,  and 
having  made  their  purchases  of  provisions 
and  wine— the  latter  in  bottles  and  a  demi- 
john—they  started  tor  home.  At  about  7 
o'clock  in  the  evening,  when  near  the  hop 
ranch  where  their  camp  was  located,  and  at 
a  point  In  the  road  lined  on  either  side  with 
heavy  brush,  they  were  met  by  Padillo  and 
Mirando.  These  latter  were  on  foot  beside 
the  road,  were  somewhat  intoxicated,  and, 
as  McCarty  and  Mize  drove  up,  approached 
the  cart  In  a  boisterous  and  aggressive  man- 
ner, the  former  demanding  a  drink  of  wine. 
McCarty  and  Mize  hesitated  whether  to  stop, 
hut  deeming  it  the  more  prudent  course,  did 
so,  and  a  bottle  of  wine  was  handed  to  Pa- 
dillo, from  which  both  he  and  Mirando  drank. 
While  they  were  drinking,  the  defendant 
rode  up  on  horseback,  and  was  also  invited 
to  drink.  He  got  off  his  horse,  approaclied 
the  cart,  and  did  so.  At  this  juncture  Pa- 
dillo, addressing  McCarty  and  Mize,  said, 
"You  have  got  some  more  wine  there.    We 


want  all  of  it,"  to  which  demand  Mize  re- 
plied that  this  was  asldng  too  much,  and 
that  they  could  not  have  it.  Immediately  on 
his  refusal  Mize  was  rendered  unconscious 
by  a  blow  on  the  head,  and  In  bis  uncon- 
scious condition  was  kicked  and  beaten  al- 
most to  death,  and  left  lying  in  the  road. 
McCarty  was  also  beaten,  his  skull  fractured 
in  a  number  of  places  by  being  repeatedly 
struck  on  the  head,  doubtless  with  the  jag- 
ged edge  of  a  broken  bottle,  from  the  effects 
of  which  he  immediately  died;  and  while  be 
lay  upon  the  ground  dead  a  pistol  bullet  was 
fired  into  his  head  by  Padillo. 

The  only  direct  evidence  In  the  case  as  to 
what  occurred  at  the  scene  of  the  killing  sub- 
sequent to  the  time  the  defendant  was  asked 
to  take  a  drink  Is  furnished  by  the  testimony 
of  the  defendant  himself.  Neither  Padillo 
nor  Mirando  were  called  as  witnesses,  and 
Mize,  being  rendered  unconscious,  could  dis- 
close nothing  of  the  subsequent  occurrences. 
The  defendant  testified  that  when  he  first 
saw  Padillo  and  Mirando  they  were  standing 
In  the  road  opposite  the  cart  in  which  Mc- 
Carty and  Mlze  were  seated,  drinking;  that 
he  rode  towards  them  on  his  way  to  turn  a 
horse  be  was  riding  out  to  pastiure;  that  he 
was  invited  to  take  a  drink,  which  he  did; 
that  be  remained  tbere  for  a  considerable 
time,  during  which  he  took  several  drinks, 
and  then  rode  away  to  the  pasture,  leaving 
the  other  parties  together  at  the  cart;  that 
the  pasture  was  about  100  yards  away,  and, 
having  turned  the  horse  loose  in  it,  be  stood 
watching  him  wander  off;  that  he  so  re- 
mained about  15  minutes,  when  he  heard 
some  loud  talking  and  swearing  from  the  lo- 
cality where  he  had  left  the  other  parties: 
that  he  returned,  and  when  be  did  so  he  saw 
McCarty  and  Mize  lying  on  the  ground  some 
distance  apart;  that  Padillo  was  bending 
over  Mlze,  who  was  lying  on  the  road,  and 
was  striking  him  with  somethmg  be  bad  in 
his  hand  (which  the  darkness  did  not  permit 
him  to  distinguish)  and  Mirando  was  kicking 
him;  that  he  called  on  them  to  desist,  which 
Mirando  did,  but  Padillo  still  continued 
striking;  that  defendant  thereupon  threw 
himself  across  Mize,  and  hugged  him  as  close 
as  he  could,  to  prevent  the  infliction  of  any- 
further  injuries;  that  Padillo  then  walked 
over  to  where  McCarty  was  lying,  and  fired 
three  shots  at  his  body,  the  defendant  mean- 
while still  clinging  to  Mize  to  protect  him; 
that  after  the  shooting  Padillo  ordered  him 
to  come  away  from  Mize,  which  he  refused 
to  do;  that  at  the  time  the  pistol  shots  were 
fired  by  Padillo  at  McCarty  the  horse  which 
the  latter  and  Mlze  had  been  driving  ran 
down  the  road  a  short  distance  and  stopped; 
that  Padillo  and  Mirando  started  in  the  direc- 
tion the  horse  had  gone,  whereupon  defend- 
ant got  up  from  Mize,  and  followed  them; 
that  the  three  got  in  the  cart  and  drove  down 
to  the  hop  ranch  camp,  Padillo  getting  oat  at 
one  point  in  the  camp  and  Mirando  at  anoth- 
er, and  the  defendant  driving  on  a  little  fur- 
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tber  to  what  is  known  as  the  "China  House," 
where  he  unhitched  the  horse  and  turned  him 
loose;  that  he  took  nothing  from  the  cart; 
after  unhitching  he  went  back  to  where  he 
had  left  Padillo  and  Mirando;  that  he  did 
not  say  anything  to  any  one  that  night  tibont 
the  fight,  because  he  was  afraid  if  be  did  so 
Padillo's  friends  would  kUl  Iiim;  that  Pa- 
dillo and  Mirando  and  McCarty  and  Mize  ap- 
peared to  be  intoxicated,  but  that  he  was  not 
It  may  be  mentioned  in  this  connection  that 
Mize  remained  unconscious  in  the  road  where 
he  had  fallen  until  midnight  He  then  par- 
tially recovered  consciousness,  and  In  a  half- 
dazed  condition  tried  to  reach  his  camp,  got 
lost,  remained  in  the  brush  all  night,  and  at 
daylight  found  his  way  to  the  China  house. 
The  body  of  McCarty  was  discovered  next 
morning  by  a  passer-by,  lying  in  the  road 
where  the  killing  occurred. 

In  addition  to  the  above  undisputed  evi- 
dence and  the  evidence  of  defendant,  there 
was  other  evidence  produced  on  the  part  of 
the  prosecution  with  a  view  of  supporting 
the  theory  of  a  conspiracy,  and  the  actual 
participation  of  the  defendant  in  the  killiug 
of  McCarty.  It  appears  therefrom  that  on 
the  morning  of  the  day  upon  wtilch  at  noon 
they  quit  work  to  go  to  Elk  Grove,  and  pos- 
sibly the  day  before,  while  McCarty  and 
Mize  were  in  the  field  picking  hops,  and  In 
the  presence  of  other  hop  pickers  (none  of 
the  defendants,  however,  being  immediately 
present),  they  freely  discussed  their  inten- 
tion of  going  to  Elk  Grove  to  purchase  wine. 
There  was  also  the  evidence  of  several  wit- 
nesses that  on  the  afternoon  of  the  day  of 
the  homicide,  about  3  o'clock,  when  McCarty 
and  Mize  were  in  Elk  Grove,  the  defendant 
rode  into  that  town;  that  he  was  In  the  post 
office  when  the  mail  was  being  gotten  ready 
for  distribution;  that  he  seemed  anxious  and 
in  a  hurry  to  get  away;  that,  after  staying 
there  a  few  minutes,  he  left  before  the  mail 
was  distributed.  It  appeared  also  that  the 
defendant  and  his  codefendants  were  togeth- 
er for  some  time  at  the  cabin  of  the  defend- 
ant Lawrence  drinking,  on  the  afternoon  of 
the  day  of  the  homicide,  and  were  close  com- 
panions during  the  evening  after  the  killing 
had  occurred;  that  the  pistol  from  which  Pa- 
dillo fired  the  shot  into  the  body  of  McCarty 
belonged  to  the  defendant  Lawrence,  and 
was  loaned  by  him  when  they  were  together 
drinking  at  defendant's  cabin  in  the  after- 
noon; that  on  the  afternoon  of  the  day  of 
the  homicide  Padillo  stated  that  he  and  Mi- 
rando and  the  defendant  Tjawrence  were 
going  away  to  get  some  wine;  that  they  had 
10  gallons  coming,  which  they  were  going  to 
take  to  the  Piute  Indian  camp  to  sell  to  the 
Indians.  In  addition,  there  was  the  testi- 
mony of  a  witness— Frank  Blue— that  he  saw 
the  defendant  and  his  codefendants  Padillo 
and  Mirando,  in  the  evening  after  the  homi- 
cide, coming  towards  the  China  house  and  in 
Mccarty's  cart,  and  that  when  defendant 
stopped  at  the  China  house,  he  approached 


and  helped  him  unhitch;  that  be  asked  the 
defendant  what  he  had  in  the  cart,  to  which 
he  replied  that  he  had  some  stuff  belonging 
to  the  old  man,  and  further  stated  that  he 
(defendant)  and  Padillo  and  Mirando  had 
"kicked  hell  out  of  a  couple  of  fellows  down 
the  road";  that  the  three  of  them  had  done 
it,  and  that  after  kicking  them  they  had  got- 
ten Into  the  cart  and  come  home;  that  he 
(defendant)  had  seen  both  McCarty  and  Mize 
in  Elk  Grove,  and  that  they  (defendants)  had 
gone  down  to  meet  them,  and  had  taken  the 
wine  from  them.  He  further  directed  the 
witness  to  get  a  drink  out  of  the  demijohn, 
which  witness  did,  the  demijohn  being,  as 
the  witness  stated,  "hidden  back  of  the  China 
house,  back  of  defendant's  camp."  On  the 
next  morning  defendant  stated  to  the  same 
witness  that  he  thought  he  would  get  out  of 
the  trouble  all  right,  as  he  had  not  shot  the 
deceased,  but  ttiat  Padillo  and  Mirando  bad 
done  the  shooting. 

The  witness  Mize,  from  whose  testimony 
In  the  case  the  undisputed  facta  herein  re- 
cited are  principally  gathered,  further  testi- 
fied that  neither  he  nor  McCarty  were  in- 
toxicated on  the  evening  in  question,  and, 
as  to  the  relative  situation  of  all  the  parties 
at  the  cart  when  he  was  rendered  uncon- 
scious, testified  that  Padillo  and  Mirando 
were  to  the  right  of  the  cart  where  McCarty 
sat,  and  that  defendant  was  upon  the  left 
side,  where  the  witness  was  seated;  that  de- 
fendant was  resting  one  hand  on  the  wheel 
of  the  cart  when  witness  handed  him  the 
bottle  to  take  a  drink;  that  it  was  then  that 
Padillo  made  the  demand  for  the  wine,  which 
was  refused  by  the  witness,  which  refusal 
was  Immediately  followed  by  the  blow  on  his 
head,  which  rendered  him  unconscious. 

The  morning  following  the  killing  of  Mc- 
Carty the  defendant  made  statements  to  sev- 
eral persons^  which,  while  admitting  his  pres- 
ence at  the  scene  of  the  homicide,  yet  in 
some  particulars  were  inconsistent  with  his 
testimony  on  the  trial;  as,  for  instance,  in 
such  statements  he  said  that  when  he  first 
saw  McCarty  and  Mize  in  tlie  road  they 
asked  him  to  take  a  drink,  and  that  he  then 
saw  Padillo  and  Bllrando  out  in  the  brush 
which  lined  the  road;  that  he  did  not  know 
who  had  the  pistol  which  was  fired  during 
the  killing;  and  tliat  he  did  not  know  who 
bad  beaten  Mize,  as  there  were  a  <lozoii  or 
more,  whom  he  did  not  know,  present  at  the 
time.  The  defendant  denied  that  he  had 
gone  to  Elk  Grove  in  the  afternoon,  or  that 
he  liad  made  the  statements  attributed  to 
him  by  the  witness  Blue. 

This  constitutes  the  main  evidence  in  the 
case,  and  we  set  it  forth  because  it  is  iusist- 
ed  by  defendant  on  this  appeal  that  it  is 
iusutlicicnt  to  establish  a  conspiracy  between 
the  defendant  and  his  codefendants  to  rob 
the  deceased  and  the  prosecuting  witness 
Mize,  or  to  show  that  defendant  participated 
in  the  killing  of  McCarty  either  directly  or 
indirectly.    It  will  appear,  however,  from  a 
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consideration  of  the  evidence  as  we  have 
recited  it,  that  there  was  evidence  produced 
by  the  prosecntion  npon  both  these  matters, 
which,  if  believed  by  the  Jury,  was  sufficient 
to  warrant  them  in  finding  the  existence  of 
both  these  facts.  It  was  not  necessary,  to 
support  proof  of  the  conspiracy,  to  show  that 
the  parties  met  and  actually  agreed  to  Joint- 
ly undertake  the  perpetration  of  the  robbery. 
From  the  secrecy  with  which  unlawful  un- 
dertakings of  that  character  are  adopted  it 
would  in  almost  all  instances  be  impossible 
to  make  such  proof,  so  that  in  prosecutions 
which  involve  proof  of  a  conspiracy  it  may 
be  proved  by  facts  and  circumstances  sutH- 
clent  to  satisfy  the  jury  of  its  existence,  and 
the  weight  and  sufficiency  of  that  evidence 
to  prove  such  a  conspiracy  is  a  matter  for 
the  Jury.  It  is  not  necessary  for  us  to  par- 
ticularly analyze  or  discuss  the  evidence  sul)- 
mitted  to  the  Jury,  in  order  to  show  that 
there  was  sufficient  evidence  to  support  this 
finding  of  the  existence  of  a  conspiracy  to 
rob,  and  the  defendant's  participation  in  it, 
eventuating  in  the  death  of  McCarty,  be- 
cause, if  the  Jury  believed  the  testimony  of 
the  witness  Blue  as  to  the  declarations  of 
the  defendant  made  to  him  after  the  homi- 
cide, this,  with  the  other  testimony  in  the 
case,  famished  sufllcient  evidence  upon  both 
matters  to  warrant  the  verdict.  And  it  may 
be  said  in  this  connection  that  the  Jury  would 
be  Justified  in  concluding  that  such  declara- 
tions were  true  when  they  took  Into  consid- 
eration, among  other  things,  the  close  asso- 
ciation of  all  these  parties  prior  to  and  subse- 
quent to  the  homicide;  the  defendant's  visit 
to  Elk  Grove  while  McCarty  and  Miae  were 
there,  and  his  denial  of  the  fact;  the  coin- 
cident meeting  of  all  the  defendants  at  the 
cart,  and  their  relative  position  beside  it; 
the  apparent  knowledge  of  Padillo  that  Mc- 
Carty and  MIze  were  in  possession  of  wine; 
the  peremptory  demand  for  it,  together  with 
the  natural  and  reasonable  inference,  which 
the  Jury  was  warranted  in  drawing,  that  as 
defendant  stood  at  the  side  of  the  cart  upon 
which  Mize  sat,  and  was  In  possession  of  the 
bottle  when  the  demand  for  the  rest  of  the 
wine  was  made  by  PadlUo  and  refused  by 
Mize,  it  was  his  hand  that  leveled  the  blow 
with  the  bottle  on  the  back  of  Mize's  head, 
rendering  him  Insensible,  and  thus  precipi- 
tating the  assault  in  which  McCarty's  life 
was  sacrificed.  While  It  is  true  that  the  evi- 
dence upon  these  points  is  conflicting,  still 
there  was  sufficient  evidence,  If  accepted  by 
them,  to  warrant  the  Jury  in  finding  against 
the  defendant  on  l)oth  these  matters.  It  was 
exclusively  the  province  of  the  Jury  to  deter- 
mine in  such  conflict  the  credibility  that 
ought  to  be  given  to  the  testimony,  and  to 
determine  the  weight  and  sufficiency  of  the 
evidence;  and  having,  by  tiielr  verdict  of 
guilty,  necessarily  found  against  the  defend- 
ant, this  court  cannot,  under  such  circum- 
stances. Interfere  with  the  verdict. 
The  defendant  complains  ot  the  refusal 


of  the  court  to  sustain  his  objection  to  h 
question  put  to  one  Ueorge  Jameson,  a  wit- 
ness called  for  the  prosecution.  This  wit- 
ness testified  that  he  had  a  conversation 
with  Mirando,  one  of  the  codefendants,  on 
the  night  of  the  homicide,  while  the  defend- 
ant Lawrence  was  close  by.  The  conversa- 
tion appears  to  have  been  had  after  the  hom- 
icide. After  testifying  to  the  fact  of  such 
conversation,  he  was  asked,  "What  was  the 
conversation?"  To  this  defendant  objected 
on  the  ground  that  the  question  was  irrele- 
vant, immaterial,  and  incompetent,  no  part 
of  the  res  gestse,  and  could  in  no  way  bind 
the  defendant.  The  objection  was  overrul- 
ed, and  the  witness  answered:  "I  asked  Au- 
gustine (Mirando)  did  he  know  me,  and  he 
lit  two  or  three  matches  to  see  my  face^  I 
suppose,  and  he  said  yes,  he  knowed  me. 
And  little  Joe  Blackwell  was  there  with  me, 
and  he  asked  us  to  go  down  the  road.  He 
says,  'Ton  come  down  the  road,'  and  he  says, 
'I  will  show  you  my  dead  soldier.'  And  I 
told  him  no.  I  thought  he  wanted  us  to 
go  down  the  road  and  give  us  a  drink." 
Counsel  insists  that  the  answer  of  the  wit- 
ness shows  that  this  testimony  was  open 
to  al^  the  objections  urged  against  It,  and 
that  the  court  erred  In  refusing  to  sustain 
his  objection  to  the  question  under  which  It 
was  elicited.  Ko  motion  to  strike  out  the 
testimony  was  made,  counsel  contenting 
himself  with  his  objection.  Conceding  that 
the  testimony  was  inadmissible,  its  luadmls- 
slbiilty  was  not  apparent  npon  the  face  of 
the  question.  It  became  apparent  only  when 
the  answer  was  given.  As  far  as  the  ques- 
tion Is  concerned,  there  was  notlilng  per- 
ceptible from  its  terms  which  would  indi- 
cate tliat  any  testimony  given  In  response 
to  It  would  be  inadmissible.  In  fact,  evi- 
dence given  under  It  might  well  have  been 
admissible.  A  conversation  had  with  the 
codefendant  Mirando  In  the  presence  and 
hearing  of  the  defendant  Lawrence,  relative 
to  the  homicide,  and  In  which  conversation 
the  latter  participated,  or  remarks  address- 
ed to  him,  or  responses  given  or  withheld 
by  him  to  declarations  made  by  Mirando  in 
his  presence,  charging  him  with  active  par- 
ticipation In  the  crime,  would  have  all  been 
admissible;  or  the  question  and  the  answer 
thereto  might  be  merely  preliminary  to  other 
questions  and  answers,  which,  as  a  whole, 
would  be  admissible.  80  it  will  be  observed 
that  whether  any  testimony  would  be  ad- 
missible under  the  question  asked  could  not 
be  determined  from  a  simple  consideration 
of  the  question  Itself.  It  might  or  might 
not  be,  and  this  could  not  be  perceived  In 
advance  of  the  answer.  It  could  only  be 
determined  after  the  answer  was  In.  It  was 
only  then  that  the  court  could  determine  in- 
telligently, or  at  all,  the  admissibility  of  the 
evidence,  and  whether  it  should  be  permit- 
ted to  go  to  the  Jury  or  not  Under  such 
circumstances,  where  It  is  not  apparent  from 
the  question  Itself  that  the  resiionse  thereto 
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will,  upon  any  theory  of  tbe  case,  be  in- 
adiulRsible,  an  objection  alone  to  the  question 
will  be  of  no  avail;  but  the  party  must, 
when  the  inadmissible  evidence  is  for  tbe 
rtrst  time  disclosed  by  the  answer,  move  to 
Imve  it  stricken  out.  This  is  the  proper  and 
only  remedy,  and  tlie  appellant  here,  having 
failed  to  avail  himself  of  such  a  motion,  is 
not  in  a  position  to  predicate  error  merely 
upou  a  question  which,  upon  its  face,  did 
uot  show  that  the  testimony  to  be  given  in 
response  to  it  would  necessarily  be  inadmis- 
sible. People  V.  Williams,  127  Cal.  216,  58 
I'ac.  581. 

Complaint  is  made  of  the  following  instruc- 
tion to  the  Jury:  "Testimony  has  been  ad- 
duced before  you  tending  to  show  that  the 
defendant  L>awrence  and  others  were  en- 
gaged In  a  robbery  of  one  Mize  and  the  de- 
ceased, McCarty,  at  the  Mahan  Ranch  in 
Sacramento  county;  that  while  so  engaged, 
and  iu  furtherance  of  the  common  purpose 
of  Liawrence  and  his  associates  to  accom- 
plish this  robbery,  the  deceased,  MeCarty, 
was  slain  by  the  defendant,  or  by  some  of 
the  parties  with  whom  he  was  then  engaged 
in  the  alleged  robbery.  X  charge  you  that 
it  is  no  defense  to  a  porty  asaociated  with 
others  in  and  engaged  in  a  robbery  that  he 
did  uot  propose  or  intend  to  take  life  in  its 
perpetration,  or  that  he  forbade  his  asso- 
ciates to  kill,  or  that  be  disapproved  or  re- 
gretted that  any  person  was  thus  slain  by 
bis  n.ssociate8.  If  the  homicide  in  question 
was  connnitted  by  one  of  his  associates  en- 
gaged in  the  robbery.  In  furtherance  of  their 
common  purpo&e  to  rob,  he  is  as  accounta- 
ble ns  though  bis  own  hand  had  inteutioually 
itnd  actually  given  tbe  fatal  blow,  and  is 
guilty  of  murder  in  the  first  degree."  This 
instruction  is  a  verbatim  copy,  with  the  ex- 
ception of  tbe  names  of  the  parties,  from  the 
instructions  given  in  the  Vasques  Case,  and 
appearing  In  the  opinion  in  that  case.  Peo- 
ple V.  Vasquez,  49  Cal.  5G2.  The  appellant 
does  not  question  the  correctness  of  the  gen- 
eral principle  of  law  contained  in  tbe  instruc- 
tion, but  claims  that  the  use  of  certain  lan- 
fl^uage  in  it  constituted  prejudicial  error. 
His  complaint  is  of  the  use  of  the  words 
In  the  Instruction  "that  he  did  not  propose 
or  intend  to  take  life  in  its  perpetration,"  and 
the  additional  use  of  the  word  "regretted." 
We  do  not  think  the  use  of  this  language 
in  the  Instruction,  particularly  when  tbe 
-wbole  instruction  is  considered,  at  all  war- 
rants the  criticism  directed  against  it  by 
counsel  that  thereby  the  court  assumed  the 
existence  of  a  state  of  facts  of  which  there 
■was  no  evidence.  We  do  not  perceive  that 
the  court  made  any  such  assumption.  In 
that  portion  of  tbe  instruction  challenged 
by  counsel  tbe  court  was  not  referring  to 
what  the  evidence  tended  to  show,  it  was 
declaiing  an  abstract  principle  of  law  to  its 
fnliest  extent— that  a  party  associated  with 
otbers  for  tbe  purpose  of  engaging  in  a  rob- 
bery, in  which  a  homicide  is  committed  by 
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one  of  bis  associates.  Is  as  guilty  of  murder 
as  if  be  had  actually  done  the  killing  him- 
self; and  it  is  no  defense  that  the  party 
did  not  intend  that  life  should  be  taken  In 
tbe  perpetration  of  tbe  robbery,  or  forbade 
bis  associates  to  kill,  or  regretted  that  it  had 
been  done.  This  was  but  tbe  declaration 
of  tbe  rule  of  absolute  responsibility  of  a 
party  for  a  homicide  committed  by  his  asso- 
ciates In  furtherance  of  their  common  pur- 
pose to  rob,  emphasized  by  a  reference  to 
possible  defenses  which  might  in  such  a  case 
be  urged,  but  unavailingly,  against  that  re- 
sponsibility, and  we  cannot  perceive  that  the 
appellant  has  any  reasonable  ground  to  com- 
plain of  It. 

These  are  tbe  only  points  relied  on  in  ap- 
pellant's brief,  and  we  have  accordingly  dis- 
cussed them  at  length.  We  have  examined 
the  other  points  made  in  the  record  to  which 
our  attention  has  been  directed  by  counsel, 
but  which  he  has  not  discussed  In  bis  brief. 
We  do  not  perceive  that  they  have  any  merit, 
and  hence  need  no  particular  mention. 

The  Judgment  and  order  appealed  from  are 
uflinned. 

We  concur:  BEATTY,  C.  J.;  McFAIt- 
LAND,  J.;  SHAW,  J.;  ANGELLOTTI,  J.; 
VAN  DYKE,  J.;   HENSHAW.  J. 


141  Cal.  IM 
TOUT   T.   HAWKINS.     (Sac.    1,151.) 
(Supreme  Court  of  California.    April  28,  1904.) 

ELECTIO  NS— BALLOTS— VALID  ITV . 

1.  Under  the  law  which  required  the  voter  to 
stamp  a  cross  "against"  the  answer  "Yes"  or 
"No  in  voting  on  constitutional  amendments, 
the  stamping  of  the  cross  upon  the  word  "No 
instead  of  in  the  square  to  its  right  did  not  in- 
validate the  ballot. 

In  Banc.  Appeal  from  Superior  Court,  Tu- 
lare County;   W.  B.  Wallace,  Judge. 

Election  contest  by  B.  P.  Tout  against  W. 
n.  Hawkins.  From  a  Judgment  for  plaintitT, 
defendant  appeals.    AlBrmed. 

Maurice  E.  Power,  Bradley  &  Farnsworth, 
and  Hannah  &  Miller,  for  appellant  Chas. 
6.  Lamberson,  for  respondent 

HENSHAW,  J.  Plaintitr,  defendant  and 
one  W.  F.  McCracken  were  rival  candi- 
dates for  the  office  of  supervisor  of  super- 
%isorIal  district  No.  4  in  Tulare  county  at 
the  general  election  held  on  November  4, 
1U02.  By  its  official  canvass  the  board  of 
supervisors  found  that  the  appellant  had  re- 
ceived a  plurality  of  all  the  votes  cast  in  the 
district  and  accordingly  declared  him  elect- 
ed, and  the  certificate  of  election  was  duly 
Issued  to  him.  Plaintiff  and  respondent  In- 
stituted this  contest,  praying  that  he  t>e  de- 
clared elected.  The  case  was  tried,  and  by 
tbe  Judgment  of  the  court  it  was  determined 
that  plaintiflf  had  received  a  plurality  of 
three  votes  over  the  appellant,  and  he  was 
declared  duly  elected.    The  defendant  prose- 
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cutes  this  appeal.  The  questions  presented 
are  under  the  objections  and  exceptions  of 
the  respective  parties  to  the  court's  ruling  In 
rejecting  and  In  counting  certain  ballots. 
These  disputed  ballots,  with  the  objections 
thereto,  have  Ijeen  brought  before  this  court, 
which  has  collectively  considered  them.  No 
useful  purpose  can  be  subserved  in  attempt- 
ing to  specify,  as  to  each  ballot,  the  grounds 
of  this  court's  concurrence  or  disagreement 
with  the  ruling  of  the  trial  Judge  thereon. 
It  must  suffice  to  sum  up  the  court's  conclu- 
sion as  follows:  In  counting  the  ballots  of 
Traver  Precinct,  the  court  erred  in  overrul- 
ing defendant's  objection  No.  8  in  counting 
that  ballot  for  Tout.  In  Grand  View  Pre- 
cinct the  cmu-t  erred  in  overruling  plaintiffs 
objections  Nos.  1  and  7,  and  counting  those 
ballots  for  Hawkins.  In  Dinuba  Precinct  the 
court  erred  In  overruling  plaintiff's  objec- 
tions Nos.  6  and  6,  and  counting  ttiose  ballots 
for  Hawliins.  In  Sultana  Precinct  the  court 
erred  in  sustaining  defendant's  objection  No. 
1,  and  in  refusing  to  count  that  ballot  for 
Tout.  In  Esham  Precinct  the  court  erred  in 
sustaining  plaintiff's  objection  No.  1,  and  In 
refusing  to  count  that  ballot  for  Hawkins. 
In  Orosi  Precinct  the  court  erred  in  over- 
ruling defendant's  objection  No.  4,  and  in 
counting  that  ballot  for  Tout  And  the  court 
likewise  erred  in  sustaining  defendant's  ob- 
jection No.  7,  in  the  same  precinct,  and  re- 
fusing to  coimt  that  ballot  for  Tout.  The 
court  also  erred  in  overruling  defendant's 
objection  No.  2,  In  the  same  precinct,  and  In 
counting  that  ballot  for  Hawkins.  In 
Churchill  Precinct  the  court  erred  In  sustain- 
ing defendant's  objection  No.  1,  and  in  re- 
fusing to  count  that  ballot  for  Tout.  In  Mon- 
son  Precinct  the  court  erred  in  sustaining 
defendant's  objection  No.  8,  and  In  refusing 
to  count  that  ballot  for  Tout.  In  Ash  Springs 
Precinct  the  court  erred  In  sustaining  plain- 
tiff's objection  No.  6,  and  In  refusing  to 
count  that  ballot  for  Tout 

Summarized,  the  result  Is  that  the  court 
erroneously  counted  for  Tout  two  ballots,  and 
erroneously  counted  for  Hawkins  six  bal- 
lots. It  erroneously  rejected  for  Tout  four 
ballots,  and  erroneously  rejected  for  Haw- 
kins one  ballot,  which  results,  upon  this  re- 
count of  the  disputed  ballots,  in  a  net  gain 
for  Tout  of  seven  votes,  thus  Increasing  the 
plurality  found  in  his  favor  by  the  trial  court 
from  three  to  ten  votes.  Most  of  the  objec- 
tions to  the  ballots  are  based  upon  alleged 
markings  with  a  double  cross,  distinguishing 
marks  of  various  kinds,  and  alleged  erasures. 
As  has  been  said,  it  would  be  impracticable, 
and  useless  if  practicable,  to  discuss  sepa- 
rately each  of  these  olijections.  There  were, 
however,  some  ballots  rejected  by  the  court 
because  the  cross  after  "Senate  Constitution- 
al Amendment"  was  stamped  upon  the  word 
"No"  following  the  amendment,  and  not  in 
the  square  to  the  right  of  this  word.  The 
law  now  reqtiires  the  voter  to  stamp  his 
<  ross  in  such  square,  but  at  the  time  of  this 


election  there  was  no  such  requirement,  the 
language  being  that  he  should  stamp  a  cross 
"against"  the  answer,  and  a  cross  placed 
where  these  were  placed  did  not,  therefore, 
in  the  then  condition  of  the  law.  Invalidate 
the  ballot. 

For  the  foregoing  reasons,  the  Judgment 
appealed  from  is  affirmed. 

We  concur:  McFARLAND,  J.;  SHAW,  .T.; 
ANGELLOTTI,  J.;  VAN  DYKE,  J.;  LOKI- 
GAN,  J. 

IttCaL  181 
HIGGINS  T.  GRAHAM.     (Sac.  1,043.) 
(Supreme  CJourt  of  California.    April  29,  1904.) 

LIMlTATIONa— CONSTITUTIONAL  LAW — ^BEGVLA- 
TION  OF  COMMERCE  —  PRlVlLEtiES  ASt>  IM- 
MUNITIES OF  CITIZENS— EQUAL  PROTECTIOS 
OF    LAWS— PLEADING— NBOATIVB    PREGNANT. 

1.  Code  Civ.  Proc.  i  339,  subd.  1.  providing 
that  an  action  on  an  instrument  in  writing  ex- 
ecuted out  of  the  state  must  be  commenced 
within  two  years,  is  not  in  violation  of  (.  diisi 
U.  S.  art.  1,  §  8,  providing  that  Congress  shall 
have  power  to  regulate  commerce  among  the 
states 

2.  Nor  is  it  in  violation  of  Const.  U.  S.  art. 
4,  S  2,  providing  that  the  ritizens  of  each  I'tate 
shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  states. 

3.  Nor  is  it  in  violation  of  Const  V,  S. 
Amend.  l4,  providing  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws. 

4.  Under  Code  Civ.  Proc.  i  360,  providing  that 
no  acknowledgment  is  sufficient  evidence  to  pre- 
vent the  bar  of  limitations,  unless  it  is  con- 
tained  in  some  writing,  a  complaint^  alleging  ac- 
knowledgments of  an  indebtedness  in  words  set 
out  must  be  construed  as  alleging  that  they  were 
made  in  writing, 

5.  Where  a  complaint  alleged  written  ac- 
knowledgments of  a  debt  in  words  set  out,  a 
denial  that  the  debt  was  acknowlertped  in  those 
words  is  not  pregnant  with  the  admission  thit 
it  was  acknowledged  in  some  other  words,  the 
words  being  descriptive  of  the  instrument ;  and 
hence  such  a  denial  is  sufficient,  under  Code  Civ. 
Proc.  J  437,  providing  that  the  answer  shntl 
contain  a  general  or  specific  denial  of  the  mate- 
rial allegations  of  the  complaint  controverted  by 
the  defendant. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Kings  County; 
M.  li.  Short,  Judge. 

Action  by  Jacob  Higglns  against  W.  M. 
Graham.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Jones  &  Park  and  Jones,  Park  &  Jacobs, 
for  appellant  Hudson  &  Pryor,  for  respond- 
ent 

SMITH,  0.  This  suit  was  brought  on  a 
promissory  note,  dated  July  30,  1896,  and 
due  two  months  after  date,  for  the  sum  of 
$375.  The  defendant  had  Judgment,  from 
which,  and  from  an  order  denying  his  motion 
for  a  new  trial,  the  plaintiff  appeals. 

The  only  question  Involved  Is  aa  to  the 
statute  of  limitations,  and  this  tarns  entire- 
ly upon  the  effect  of  the  pleadings,  findings, 
and  Judgment    The  note  is  set  out  in  the 
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complaint,  and  on  Its  face  appears  to  have 
been  executed  at  Pittsburg,  Pa.  The  com- 
plaint was  filed  September  6,  1001,  more 
than  Ave  years  after  the  maturity  of  the 
note;  but  in  explanation  of  the  delay  sev- 
eral acknowledgments  of  the  indebtedness 
are  alleged,  of  dates,  respectively,  October 
14,  1897,  June  15,  1898,  November,  1899,  May, 
1901,  and  July,  1901.  The  allegation  of  the 
first  acknowledgment  is:  "That  on  or  about 
the  14th  day  of  October,  1897,  defendant 
acknowledged  to  plaintiff  his  (defendant's] 
said  indebtedness  upon  the  said  promissory 
note  in  the  words  following  to  wit:  'This 
(referring  to  the  said  note)  is  a  Just  debt 
You  have  accommodated  me  and  I  will  pay 
it' "  The  allegations  of  the  other  acknowl- 
edgments are  in  similar  form ;  and  it  is  fur- 
ther alleged  "that  by  each  and  all  of  his 
said  words,  promises,  and  acknowledgments, 
hereinbefore  alleged,  defendant  meant  and 
referred  to,  and  acknowledged  and  promised 
to  pay  to  plaintiff,  bis  (the  said  defendant's) 
Indebtedness  upon  the  said  promissory  note." 
The  answer,  referring  to  the  several  ac- 
knowledgments, denies,  as  to  each,  that  de> 
fendont  ever  "acknowledged  to  plaintiff  his 
Indebtedness  upon  the  promissory  note  set 
out  in  the  plaintiff's  complaint  In  the  fol- 
lowing words,"  and  so  on,  as  in  the  com- 
plaint. It  denies,  also,  that  "by  any  of  the 
promises  and  acknowledgments  claimed  to 
have  been  made  by  defendant  and  set  out 
In  plaintiff's  complaint,  he  promised  to  pay 
any  Indebtedness  upon  said  promissory 
nota"  Finally  subdivision  1,  {  339,  Code 
Civ.  Proc.,  Is  pleaded  in  bar  of  the  action. 

The  findings  are:  That  plaintiff's  cause 
of  action  is  barred  by  the  statute  of  limita- 
tions as  alleged;  "that  [as  to  each  of  the 
alleged  acknowledgments]  it  Is  not  true  that 
on  [the  day  named],  or  at  any  other  time, 
or  at  all,  defendant  acknowledged  to  plain- 
tiff his  indebtedness  upon  the  promissory 
note  set  out  in  the  plaintiff's  complaint  in 
the  following  words,"  etc,  as  in  the  com- 
plaint ;  and  finally,  "that  It  is  not  true  that 
at  any  time,  or  at  all,  defendant  ever  made 
an  acknowledgment  or  acknowledgments  ad- 
mitting his  obligation  to  pay  said  note,  or 
that  he  ever  agreed  or  promised  to  pay  the 
same."  On  the  trial  no  evidence  was  offer- 
ed by  the  plaintiff ;  and  none  by  the  defend- 
ant except  to  the  effect  that  he  was  a  resi- 
dent of  the  state  of  Pennsylvania  until  the 
summer  of  1897,  and  since  then  has  been 
a  resident  of  the  city  of  Los  Angeles.  The 
position  of  the  appellant  is  that  the  allega- 
tions of  the  complaint  as  to  the  several  ac- 
knowledgments made  by  the  defendant  are 
not  effectually  denied,  and  hence  that  uiK>n 
the  admitted  facts,  the  case  comes  within 
the  saving  clause  of  section  360,  Code  Civ. 
Proc.,  or,  falling  this,  that  the  provision  in 
question  is  repugnant  to  se<!tion  8,  art.  1,  of 
the  federal  Constittition,  relating  to  the  reg- 
ulation of  commerce  and  to  section  2,  art 


4,  and  the  fourteenth  amendment,  relating 
to  the  rights  of  citizens  of  the  United  States 
in  the  several  states. 

The  latter  point  may  be  disposed  of  by 
saying  that  we  do  not  perceive  how  any  of 
the  constitutional  provisions  cited  can  be  re- 
garded as  applicable  to  the  case.  The  pro- 
vision in  question,  or  legislation  of  a  sub- 
stantially similar  character,  has  existed  in 
this  state  for  more  than  half  a  century  (Hlt- 
tell's  Gen.  Laws,  p.  636;  St.  1852,  p.  ICl,  c. 
84;  St  1855,  p.  75,  c.  6G) ;  and,  though  re- 
peatedly before  this  court  the  constitution- 
ality of  such  legislation  has  never  been 
questioned.  Patten  v.  Ray,  4  Cal.  287; 
Parke  v.  Williams,  7  Cal.  247;  Scarborough 
v.  Dugan,  10  Cal.  305 ;  Palmer  v.  Schaw,  10 
Cal.  93;  Dome  v.  Thornburgh,  90  Cal.  66, 
27  Pac.  30,  25  Am.  St.  Rep.  100;  Harrlgan 
V.  Home  Life  Ins.  Co.,  128  Cal.  543,  58  Pac. 
180,  61  Pac.  99. 

With  regard  to  the  former  point  the  posi- 
tion of  the  appellant  is  that  the  denials  in 
the  answer  are  pregnant  with  an  admission, 
in  each  case.  Of  an  acknowledgment  of  the 
debt  In  some  other  words  than  those  charged 
(Code  Civ.  Proc.  $  437;  Pomeroy's  Ed.,  p. 
220  et  seq.,  and  authorities  cited),  and  hence 
that  the  allegations  of  the  complaint  are 
to  be  taken  as  substantially  admitted.  To 
this  it  is  replied  by  the  respondent  that  the 
complaint  is  to  be  construed  as  averring  that 
the  promises  or  acknowledgments  alleged 
were  made  In  writing,  and  hence  that,  un- 
der familiar  rules  or  pleadings,  it  was  suffi- 
cient to  deny  the  writings  alleged. 

Of  the  respondent's  contentions,  the  first 
is  clear;  for  otherwise,  imder  section  300, 
Code  Civ.  Proc.,  the  alleged  acknowledg- 
ments would  be  Immaterial.  The  facts  al- 
leged are  therefore  in  effect  simply  that  the 
defendant  made  or  executed  the  several  writ- 
ings, or,  we  may  say,  written  Instruments 
described.  Such  being  the  case,  the  mate- 
rial fact  alleged  in  each  of  the  allegations 
was  the  making  of  the  written  promise  or 
acknowledgment  set  np,  and  it  was  sufficient 
for  the  defendant  to  deny  this,  which  he  in 
effect  did  in  denying  that  he  ever  made  any 
of  the  acknowledgments  In  the  words  al- 
leged ;  for,  if  these  denials  could  be  con- 
strued as  admitting  acknowledgments  of  the 
debt  in  other  words,  this  would  be  simply 
an  admission  of  writings  other  than  those 
alleged,  which,  under  familiar  rules  of  prac- 
tice, would  be  variant  from  the  writings 
alleged,  and  therefore  immaterial.  1  Chltty 
on  Plead.  312,  318;  1  Green,  on  Ev.  {  69 
ad  fin.  This  rule  has  always  been  applied 
with  peculiar  strictness  to  cases  where — as 
here — the  tenor  of  the  writing,  or.  In  other 
words,  its  language,  is  pleaded;  the  words, 
in  such  cases,  being  regarded  as  "descriptive 
of  tbe  identity"'  of  the  writing  alleged.  1 
Starkle  on  Ev.  628;  Reg.  v.  Drake,  2  Salk. 
060 ;  Clark  v.  Phillips,  Hemp.  294,  Fed.  Cas. 
No.  2,831a:  28  Am.  &  Eng.  Encyc.  p.  50  and 
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note.  And  see,  also,  recitals  In  the  statntes 
cited  2  Saunders  PL  &  Ev.  1189  et  seq.,  title 
"Variance" 

The  doctrine  of  variance  has,  indeed,  been 
greatly  mitigated  in  its  application  by  the 
English  statutes  cited,  and  in  this  state  by 
the  proTlslons  of  the  Code  of  Civil  Proce- 
dure (sections  469-474);  but  the  former  op- 
erate only  by  providing  for  amendments,  and 
the  latter  mainly  in  the  same  way,  though 
also  modifying  the  rules  of  evidence.  Other- 
wise the  doctrine  remains  unaffected,  and 
is.  Indeed,  recognized  and  affirmed  by  the 
curative  statutes  themselves.  The  rule, 
therefore,  is  "the  same  under  our  system  of 
practice  as  at  common  law,"  except  in  so 
far  as  the  consequences  of  a  variance,  may, 
under  the  statutes,  be  obviated  at  the  trial. 
Stout  V.  CofQn,  28  Cal.  67.  The  case  is  there- 
fore the  same  as  that  of  a  suit  on  a  prom- 
issory note;  the  complaint  alleging  that  on 
a  day  named  "the  defendant  executed  his 
promissory  note  in  the  words  and  figures 
following,"  etc.  Here  a  simple  denial  of  the 
execution  of  the  alleged  note  would  be  suffi- 
cient (Code  Civ.  Proc.  |§  447,  448);  and  a 
denial  that  on  the  day  named,  or  at  any 
other  time,  the  defendant  "executed  the 
promissory  note  set  out  in  the  complaint," 
or  "a  promissory  note  in  the  words  and  fig- 
lu-es  set  out  in  the  complaint,"  or  "In  the 
words  and  figures  following,"  eta,  would  be 
precisely  equivalent. 

We  advise  that  the  judgment  and  order 
appealed  from  be  affirmed. 

I  concur:    HARRISON,  G. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  appealed 
from  are  affirmed:  McFARLAND,  J.;  HliiN- 
SHAW,  J.;  LORI6AN,  J. 


14S  Cal.  138 

PEOPLE  V.  DEVLIN.     (Cr.  1,004.) 
\Snpreme  Court  of  California.    April  29,  1904.) 

BUBOI^ABT— FORMER    JEOPARDr— CONVICTION  01" 
LARCENY. 

1.  Burglary  being  the  entering  of  a  building 
with  intent  to  commit  larceny  or  any  felony 
(Pen.  Code.  {  459),  and  larceny  being  the  fe- 
loDious  stealing  or  carrying  away  of  (he  per- 
sonal property  of  another  (section  484),  a  con- 
viction of  larceny  committed  during  the  same 
transaction,  and  immediately  after  entering  the 
building,  is  not  a  bar  to  a  prosecution  for  bur- 
glary in  entering  the  building  with  intent  to 
commit  larceny. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Alameda  Coun- 
ty;   John  Ellsworth,  Judge. 

R.  J.  Devlin  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

W.  J.  Donovan  and  R.  L.  McKee,  for  ap- 
pellant r.  S.  Webb.  Atty.  Gen.,  R.  C.  Van 
Fleet,  and  John  J.  Allen,  Dlst  Atty.,  for  the 
People. 


COOPER,  C.  In  this  case  the  defendant 
was  charged  with  burglary,  alleged  to  have 
been  committed  on  the  17th  day  of  January, 
1903,  by  feloniously  entering  a  building  with 
Intent  to  commit  larceny.  He  was  found 
guilty,  and  appeals  from  the  Judgment  and 
the  order  denying  his  motion  for  a  new 
trial.  Defendant  pleaded  that  be  had  been 
once  In  Jeopardy  for  the  offense  charged  in 
the  information.  He  offered  in  evidence  the 
Judgment  roll  in  a  former  conviction  of  petit 
larceny  for  the  stealing  and  carrying  away 
certain  personal  property  on  the  same  oc- 
casion, and  after  he  had  entered  the  build- 
ing described  In  the  information.  The  court 
sustained  the  objection  of  the  prosecution  on 
the  ground  that  the  conviction  of  petit  lar- 
ceny, committed  during  the  same  transac- 
tion, and  Immediately  after  enterlug  the 
building.  Is  not  a  liar  to  a  charge  of  buri^iary. 
This  presents  the  sole  and  only  question  In 
the  case. 

The  plea  of  once  In  Jeopardy,  to  be  good, 
must  be  for  the  offense  charged  in  the  in- 
formation. Pen.  Code,  subd.  4,  §  1017.  Bni^ 
glary  Is  the  entering  of  a  building  or  struct- 
ure with  Intent  to  commit  grand  or  petit 
larceny  or  any  felony.  Pen.  Code,  S  459. 
Larceny  Is  the  felonious  stealing  or  carrying 
away  the  personal  property  of  another.  Pen. 
Code,  !  484.  It  Is  evident  that  one  can  com- 
mit burglary  by  entering  a  building  with  In- 
tent to  commit  any  felony,  such  as  rape, 
robbery,  arson,  or  murder.  It  is  also  evident 
that  the  crime  consists  of  the  entry  with  the 
intent  set  forth  In  the  statute.  After  one 
has  entered  a  building  with  intent  to  com- 
mit any  other  felony  than  grand  or  petit 
larceny,  he  has  committed  burglary;  but 
he  may  then  find  that  It  Is  Impossible,  for 
various  reasons,  to  commit  the  felony  which 
It  was  his  intention  to  commit  when  he  en- 
tered, and  conclude  to  commit  larceny  by 
stealing  some  article  of  value  In  the  build- 
ing. He  thus.  In  rapid  succession,  commits 
two  crimes.  Indeed,  after  he  has  committed 
burglary,  he  might,  under  favorable  circum- 
stances, commit  any  felony  named  In  the 
statute.  He  might  commit  rape,  and  In  such 
ease  he  would  be  guilty  of  burglary  and  also 
of  rape.  Therefore  we  conclude  that  the  ev- 
idence did  not  show,  nor  tend  to  show,  that 
defendant  hud  been  before  in  Jeopardy  for 
burglary.  The  Legislature,  no  doubt,  "may 
pronounce  as  many  combinations  of  things 
as  it  pleases  criminal,  resulting  not  infre- 
quently in  a  plurality  of  crimes  in  one  trans- 
action, or  even  In  one  act,  for  any  one  of 
which  there  may  be  a  conviction  without  re- 
gard to  the  others."  Bishop's  New  Grim. 
Law,  vol.  1,  S  1060,  and  cases  cited.  The 
same  author  says  (Id.  {  1062):  "If  In  the 
night  a  man  breaks  and  enters  a  dwelling 
house  to  steal  therein,  and  steals,  he  may 
be  punished  for  two  offenses,  or  one,  at  the 
election  of  the  prosecuting  power.  •  •  • 
Therefore  a  Jeopardy  on  an  indictment  char- 
ging the  burglary  as  committed  by  breaking 
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and  entering  with  Intent  to  steal  Is  no  bar 
to  a  prosecution  for  the  actual  theft"  It 
was  said  by  this  court  In  People  t.  Gamett, 
29  Cal.  628:  "larceny  la  not  necessarily  In- 
cluded In  burglary,  like  manslaughter  in  mur- 
der, within  the  sense  of  the  statute.  On  the 
contrary,  it  is  no  part  of  It.  The  offense 
of  burglary  is  complete  without  any  larceny 
being  committed.  The  relation  contemplat- 
ed by  the  statute  does  not  exist  between 
burglary  and  such  other  felony,  if  any,  as 
may  chance  to  be  committed  by  the  defend- 
ant at  the  same  time."  The  above  case  was 
cited  with  approval  in  People  v.  Curtis,  76 
Cal.  57,  17  Pac.  941;  and,  while  the  rule  has 
been  held  different  in  some  jurisdictions,  the 
great  weight  of  authority  is  to  the  effect 
herein  stated.  Wilson  et  al.  t.  State,  24 
Conn.  57;  State  v.  Warner,  14  Ind.  572; 
State  V.  Martin,  76  Mo.  337;  Gordon  v.  State, 
71  Ala.  815;  Howard  v.  State,  8  Tex.  App. 
447;  Territory  v.  WiUard,  8  Mont.  329,  21 
Pac.  301.  The  views  herein  expressed  are 
not  In  conflict  with  People  v.  McDanlels,  137 
Cal.  192,  69  Pac.  1006,  59  t>.  R.  A.  678,  92 
Am.  St.  Rep.  81.  It  was  there  held  that, 
upon  a  charge  of  assault  with  intent  to  com- 
mit murder,  a  prior  conviction  of  battery, 
growing  out  of  the  same  identical  facts,  was 
a  bar.  The  court  said:  "It  is  well  settled 
that  a  conviction  of  a  lower  offense  em- 
braced in  a  higher  one,  for  the  commission 
of  which  a  defendant  was  tried,  is  an  acquit- 
tal of  the  higher  offense."  In  the  case  at 
bar  the  offense  of  larceny,  of  which  defend- 
ant was  previously  convicted,  is  not  embra- 
ced in  the  charge  of  burglary,  of  which  he 
■was  convicted  in  this  proceeding.  Therefore 
the  case  relied  upon  is  not  in  point. 

We  advise  that  the  Judgment  and  order 
be  affirmed. 

We  concur:    GRAY,  C;    SMITH,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirm- 
ed: HENSHAW,  J.;  McFARLAND,  J.; 
LOKIGAN,  J. 

143  CaL  M 

GALBRAITH  v.  SHASTA  IRON  CO.     (Sac. 
1,044.) 

(Supreme  Court  of  California.    April  27,  1904.) 

IflNINO  CLAIMS  —  PATENTS  —  DESCBIPTIOH  — 
MOI91TMKNTS  —  DISTANCES— PRESUMPTIONS — 
COBPOaATIONS—DKEDS— POWERS  OF  0FFICEB3 
STAT  OTEB— OBJECTIONS. 

1.  Under  Code  Civ.  Proe.  i  2077.  snbd.  2,  pro- 
Tiding  that  wiien  permanent  and  visible  or  as- 
certained boundaries  or  monuments  are  incon- 
Histent  with  the  measurement  of  lines,  angles, 
or  surfaces,  the  boundaries  (r  monuments  at^ 
paramount,  where  a  mining  claim  could  be 
easily  located  from  the  description  contained 
in  the  patent  by  reference  to  the  monuments 
referred  to,  the  patent  was  valid,  and  the  land 
waR  not  subject  to  relocation  by  reason  of  the 
fact  tbat  an  erroneous  length  was  given  to  the 
tyinfC  line  in  the  description,  which  was  merely 
a  calculated,  and  not  a  surveyed,  line. 


2.  Where  a  patent  to  a  mining  claim  has  been 
executed  and  delivered,  it  will  be  conclusively 

S resumed  that  all  the  preliminary  requirements 
ave  been  properly  carried  out. 

3.  Where  a  patent  to  a  mining  claim  was  is- 
sued to  the  California  Iron,  Mining  &  Smelt- 
ing Company,  which  patentee  conveyeil  the 
claim  to  defendant,  the  patent  was  proof  that 
the  patentee  was  a  corporation,  and  the  lat- 
ter's  deed,  regular  in  form,  to  defendant,  was 
proof  of  the  grantee's  existence  at  the  time  it 
was  issued. 

4.  Act  April  23,  1880  (St.  1880,  p.  131.  c.  118) 
prohibiting  the  directors  of  any  mining  corpora- 
tion from  selling  any  mining  ground  owned  by 
the  corporation,  unless  ratified  by  two-thirds  of 
the  stockholders  thereof,  is  for  the  benefit  of 
stockholders  of  mining  companies  only,  and  doej 
not  authorize  a  person  not  a  stockholder  to  im- 
peach the  deed  of  a  mining  corporation  on  the 
ground  that  its  officers  bad  no  anthority  to  ex- 
ecute the  game. 

5.  A  deed  of  a  corporation  unauthorized  by 
the  stockholders  Is  void  only  as  to  stockholders 
or  those  connected  with  the  corporation's  title. 

Department  2.  Appeal  from  Superior 
Court,  Shasta  County;  Edward  Sweeny, 
Judge. 

Action  by  C.  D.  Galbraith  against  the 
Shasta  Iron  Company.  From  a  judgment  in 
faror  of  defendant,  and  from  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.    Affirmed. 

.Tames  E.  Isaacs  and  Wm.  H.  H.  Hart,  for 
appellant.    Wm.  E.  Colby,  for  respondent. 

HENSHAW,  J.  Plaintiff  upon  the  10th 
day  of  April,  1899,  made  a  mining  location 
called  the  "Los  Angeles  Quartz  Mine,"  which 
location  included  within  its  boundaries  a 
portion  of  the  mining  ground  claimed  by 
respondent.  Upon  trial  of  their  conflicting 
rights,  judgment  passed  for  defendant,  and 
plaintiff  appeals. 

It  appears  that  on  the  15tb  day  of  April, 
1882,  a  patent  was  Issued  by  the  United 
States  government  to  the  California  Iron, 
Mining  &  Smelting  Company,  for  the  Pitt 
River  iron  ore  mine.  By  mesne  conveyance 
the  defendant  became  the  grantee  of  the  pat- 
entee's interest  in  the  mining  property  under 
the  patent.  On  the  3d  day  of  October,  1898, 
the  Commissioner  of  the  Land  Department 
of  the  United  States  rendered  his  decision  In 
relation  to  a  certain  mining  application,  and 
caused  this  respondent  to  be  notified  of  an 
error  in  the  description  of  the  mining  patent. 
This  error  consisted  in  an  erroneous  length 
given  to  the  line  connecting  the  Pitt  mine  to 
a  government  comer,  so  that.  If  this  con- 
necting line  alone  were  considered.  It  would 
place  the  claim  about  a  quarter  of  a  mile 
from  Its  actual  location  upon  the  ground. 
Defendant  took  immediate  steps  to  have  this 
error  corrected  according  to  the  instructions 
contained  In  the  commissioner's  letter.  A 
new  official  survey  of  the  mine  was  had,  and 
a  new  application  for  a  correct  patent  was 
filed  in  the  United  States  I^nd  Office,  to- 
gether with  a  conditional  conveyance  of  the 
mine  to  the  United  States,  dated  the  13tb 

1i  2.  Sm  MlBM  and  Minerals,  voL  ti.  Cant.  Dig.  I 
130. 
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day  of  February,  1000;  the  condition  ot  the 
conveyance  being  the  Issuance  to  the  defend- 
ant lierein  of  a  new  and  correct  patent  for 
the  Pitt  River  iron  ore  mine.  It  was  long 
after  the  issuance  of  the  patent,  and  during 
the  pendency  of  these  proceedings  to  correct 
the  error  contained  In  it,  that  appellant 
filed  his  adverse  mining  location  and  com- 
menced this  suit. 

Notwithstanding  the  erroneous  length  giv- 
en to  the  tying  line  in  the  patent,  the  patent 
itself  contains  a  sufficient  description  of  the 
Pitt  River  iron  ore  mine,  so  that  the  prop- 
erty intended  to  be  conveyed  can  be  defi- 
nitely ascertained  from  the  remaining  de- 
scription given  in  the  patent,  which  is  abso- 
lutely correct.  It  appears  that  the  new  sur- 
vey, wliich  followed  the  old,  and  which  was 
made  for  the  purpose  of  correcting  this  er- 
roneous description,  is  Identical  in  all  re- 
spects with  the  old  survey,  saving  In  the 
one  matter  of  the  length  of  the  tying  line. 
All  the  courses  and  distances  of  the  bound- 
ary lines,  their  length  and  direction,  the  lo- 
cation of  the  corner  monuments,  the  bearing 
trees,  are  found  in  the  patent  precisely  as 
in  the  field  notes  of  the  survey,  and  they 
agree  In  e%-ery  detail.  There  are  therefore 
references  in  the  patent  description  to  arti- 
ficial monuments  and  to  natural  monuments 
to  which  the  Pitt  River  Iron  ore  mine  was 
tied,  and  by  means  of  which  its  exact  locus 
on  the  ground  can  be  positively  determined. 
In  mailing  the  new  survey  all  but  one  of  the 
old  corners  were  found  and  Identified,  the 
configuration  of  the  ground  Is  the  same,  and 
the  limestone  point  or  peak  is  a  prominent 
natural  object,  to  which  the  claim  Is  tied  in 
both  Instances.  Moreover,  it  was  admitted 
upon  the  trial  that  both  surveys  were  the 
same  upon  the  ground,  and  there  Is  thus  con- 
clusively established  the  fact  that  the  prop- 
erty surveyed  under  the  old  survey  and  de- 
scribed in  the  patent  is  the  same  property 
sun'eyed  under  the  new  survey  and  now 
claimed  by  respondent. 

The  erroneous  connecting  line  which  appel- 
lant insists  should  exclusively  control  in  the 
location  of  this  land,  and  which,  as  will  here- 
inafter be  shown,  is  in  no  wise  controlling, 
was  itself  not  even  a  surveyed  line,  and  is 
not  entitled,  tlierefore,  to  the  consideration 
which  a  surveyed  line  should  carry.  The  line 
is,  according  to  the  field  notes,  a  "calculated" 
line,  and  was  computed  after  running  nearly 
five  miles  of  traverse  over  rough  country  and 
after  crossing  two  rivers  by  trlangulatlon 
while  running  the  traverse.  By  section  2077, 
Bubd.  2,  of  the  Code  of  Civil  Procedure,  the 
rule  for  construing  the  descriptive  part  of 
a  conveyance  of  real  property  when  the  de- 
scription is  doubtful,  and  there  are  no  other 
sufficient  circumstances  to  determine  It,  Is  as 
follows:  "When  permanent  and  visible  or  as- 
certained boundaries  or  monuments  are  in- 
consistent with  the  measurement  of  lines, 
angles,  or  surfaces,  the  boundaries  or  monu- 
ments are  paramount"    And  the  decisions 


are  in  perfect  accord  with  the  rule  here  set 
forth.  Thus  in  Los  Angeles,  etc.,  v.  Thomp- 
son, 117  Cal.  594,  49  Pac.  714,  It  is  said: 
"The  field  notes  of  a  survey  are  not  limited 
to  the  courses  and  distances  set  forth  there- 
in, but  include  also  the  monuments  referred 
to,  and  all  the  objects  mentioned  by  whicb 
the    lines    of    survey    can    be    ascertained. 

•  •  •  If  there  is  any  discrepancy  between 
the  monuments  and  the  courses  and  dis- 
tances, the  monuments  must  prevail,  and.  If 
these  monuments  can  be  ascertained,  the 
lines  connecting  them  will  be  the  lines  of  the 
tract,  irrespective  of  their  variation  from  the 
lines  given  by  the  courses  and  distances. 

•  •  •  The  description  is  sufficiently  defi- 
nite if  the  entire  body  of  field  notes  afford 
sufficient  data  for  Its  location."  In  Bell  v. 
Sklllicom,  6  N.  M.  399,  28  Pac.  768,  the  ac- 
tion was  ejectment  to  recover  possession  of 
a  mining  claim  brought  by  one  claiming  un- 
der a  patentee  of  the  United  States.  Tbe 
patent  was  Introduced  In  evidence,  and  tbe 
defendants  contended  that  the  surface  ground 
claimed  by  tbe  plaintlET  and  that  described  in 
the  patent  were  not  the  same.  The  court, 
however,  said:  "It  is  also  contended  by  de- 
fendants In  error  that  plaintiff's  claim  as 
described  In  the  patent.  In  Its  call  for  con- 
nection with  the  public  lands,  would,  if  so 
surveyed,  throw  the  plaintiflTs  location  In 
another  place,  and  the  defendants  would  not. 
If  located  In  accordance  therewith,  be  guilty 
of  having  entered  upon  the  same.  The  rule 
In  determining  the  exact  locality  of  a  tract 
or  boundary  of  land  is  that  recourse  must  be 
first  had  to  natural  objects:  second,  to  arti- 
ficial marks;  and,  third,  to  courses  and  dis- 
tances. The  court  admitted  this  patent  In 
evidence,  and  followed  the  rule  strictly  in  an 
instruction  to  the  jury  In  regard  to  It  as  fol- 
lows: 'If  plaintiff's  vein  is  within  the  side 
lines  formed  by  artificial  monuments  which 
were  placed  around  the  same  at  the  time  of 
the  survey  thereof  for  patent  it  would  make . 
no  difference  whether  said  monuments  and 
survey  were  properly  connected  with  the 
surveys  of  the  public  lands,  but  the  location 
of  said  monuments  would  control  and  deter- 
mine the  location  of  said  vein  or  lode.'  This 
Instruction  states  the  law  correctly,  and.  as 
admitted,  seems  to  settle  tbe  description  of 
the  land  in  the  patent  to  be  the  locus  In  quo 
of  the  land  in  question."  The  case  of  Culla- 
cot  et  al.  V.  Cash  Gold  &  Silver  Mining  Co- 
8  Colo.  179,  6  Pac.  211,  Is  almost  Identical  in 
Its  facts  with  those  presented  In  the  case  at 
bar.  There,  as  here,  there  was  an  entry 
made  upon  patented  ground  which  was  In 
the  possession,  and  known  to  be  in  tbe  pos- 
session, of  the  owners  of  the  patent  title. 
There,  as  here,  notwithstanding  the  fact  that 
the  ground  was  so  held,  the  entry  was  sought 
to  be  justified  because  of  a  like  error  in  the 
patent  description.  The  court  said:  *"I1ie 
only  perceivable  excuse  for  this  appropria- 
tion of  the  property  is  a  misdescription  of  the 

'  patented  premises  as  to  courses  and  distas- 
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ces,  the  principal  error  being  in  tbe  course 
and  distance  of  corner  No.  1  [government  cor- 
ner]. The  appellants,  relying  upon  this  error 
to  Justify  their  appropriation  of  the  patented 
premises,  gravely  contended  that  tbe  ground 
called  for  In  the  patent  lay  wholly  outside  of 
their  location.  But  the  Identity  of  the  pat- 
ented premises  does  not  depend  upon  courses 
and  distances  alone.  There  were  other  calls 
In  the  patent.  It  calls  for  granite  rock  in 
mound  of  stones  at  each  of  the  four  corners 
ot  the  surface  ground.  The  plat  incorporated 
as  a  part  of  the  description  shows  tbe  loca- 
tion of  the  discovery  shaft,  and  another  im- 
portant fact  Is  that  tbe  name  of  the  lode  or 
mine  Is  given.  •  •  •  xhe  controlling 
question  In  the  case  is,  were  the  premises  In 
controversy  properly  and  sufficiently  identi- 
fied as  the  premises  described  in  the  patent? 
•  •  •  The  rule  Is  that  monuments  will 
control  courses  and  distances,  and  all  the  au- 
thorities on  the  subject  assign  courses  and 
distances  the  lowest  place  in  the  scale  of 
evidence,  as  being  the  least  reliable.  So  the 
return  of  survey,  even  though  oflBclal,  must 
give  way  to  the  location  on  the  ground,  while 
tbe  patent,  the  final  grant  of  the  state,  may 
be  corrected  by  the  return  of  survey,  and,  if 
it  also  differs,  both  may  be  rectified  by  the 
marks  upon  the  ground.  •  *  •  There 
was  no  question  of  conflicting  lines  or  sur- 
veys here,  but  simply  a  question  of  identify- 
ing the  patented  premises  as  a  whole.  The 
effect  of  the  doctrine  contended  for  by  the 
appellants  would  be  to  declare  tbe  grant  void 
for  uncertainty.  But  it  is  only  after  tbe  en- 
tire description  in  a  patent  has  been  con- 
sidered, and  found  so  Inaccurate  as  to  ren- 
der the  identity  of  the  grant  wholly  uncer- 
tain, that  the  grant  is  held  to  be  void.  It  is 
plain  that  no  such  consequence  could  result 
here,  for  the  identity  of  tbe  property  in  con- 
troversy, as  the  Cash  lode,  was  known  to  the 
witnesses  of  both  sides." 

It  thus  appearing  that  there  was  a  suffl- 
cient  description  within  tbe  patent  Itself,  by 
which  the  situs  of  the  patented  land  could  be 
accurately  established,  the  land  covered  by 
the  patent  was  not  open  to  location  at  the 
time  when  appellant  entered  upon  it  It 
becomes  unnecessary,  therefore,  to  consider 
further  matters  established,  as  that  appel- 
lants entry  was  with  full  knowledge  of  de- 
fendant's possession  and  claim  of  ownership. 
Nor  can  any  weight  be  attached  to  appel- 
lant's objection  that  no  proof  was  made 
showing  that  the  Pitt  River  iron  ore  mInS 
was  located  or  its  boundaries  marked  upon 
tbe  ground,  or  that  location  notice  was  re- 
corded, or  that  any  discovery  of  mineral  had 
ever  been  made  within  the  limits  of  the 
claim,  etc.  All  of  these  matters  are  com- 
pletely disposed  of  and  conclusively  elimi- 
nated by  tlie  Issuance  of  the  patent  Itself. 
As   is   said  in   St   Louis   Smelting   Co.   v. 


Kemp,  104  U.  S.  636,  26  L.  Ed.  875:  "A  pat- 
ent duly  signed,  countersigned,  and  sealed 
not  merely  operates  to  pass  tbe  title,  but  is 
in  the  nature  of  an  ofilclal  declaration 
•  •  •  that  all  tbe  requirements  prelimi- 
nary to  its  Issue  have  been  complied  with. 
Tbe  presumptions  attending  it  are  not  open 
to  rebuttal."  And  in  Los  Angeles,  etc.,  v. 
Thompson,  117  Cal.  601,  49  Pac.  714,  it  is 
said  the  patent's  issuance  by  tbe  government 
foreclosed  all  collateral  attack  upon  the  reg- 
ularity and  suificieucy  of  any  of  the  steps  or 
proceedings  upon  which  It  depended.  And 
still  further.  In  Calhoun  Gold  Mining  Co.  v. 
AJax  Gold  Mining  Co.,  182  U.  S.  499,  21  Sup, 
Ct.  885,  45  L.  Kd.  1200,  it  is  declared  that 
tbe  patent  is  proof  of  a  discovery  of  mineral. 
For  the  like  reason,  appellant  is  not  In  a  po- 
sition to  raise  objections  to  the  sufilclency  of 
tbe  mesne  conveyances  from  the  patentees 
to  the  respondent  Tbe  patent  itself  estab- 
lishes the  fact  that  tbe  California  Iron  Min- 
ing &  Smelting  Company  was  a  corporation. 
Its  deed  is  proof  of  the  existence  of  tbe  com- 
pany which  made  it,  being  In  all  respects 
regular  in  form.  Tbe  property  is  identified 
in  the  deed,  since  it  follows  the  patent  de- 
scription. And  finally,  so  far  as  tbe  objection 
that  it  is  not  shown  that  the  officers  of  the 
company  bad  any  authority  to  execute  tbe 
deed,  nor  that  the  stockholders  ever  author- 
ized the  making  of  a  deed,  the  act  of  April 
23,  1880  (St  1880,  p.  131,  c.  118),  is  an  act 
for  the  protection  of  stockholders  in  mining 
companies,  and  appellant,  to  raise  this  ques- 
tion, must  connect  himself  as  a  stockholder, 
or  in  some  other  way,  with  the  corporation's 
title.  Here  be  stands  in  a  position  of  hos- 
tility to  it.  A  corporation  deed  unauthor- 
ized by  the  stockholders  is  void  only  as  to 
stockholders  and  those  connected  with  tbe 
corporation  title.  Beecher  v.  Marquette  Co., 
45  Mich.  103,  7  N.  W.  696;  Alabama  Iron  & 
Steel  Co.  V.  McKeever,  112  Ala.  1.34,  20 
South.  S4;  Bishop  Go.  v.  Kent  Co.,  20  R.  I. 
680,  41  Atl.  255;  Wood  v.  Cory  Waterworks 
«C.  C.)  44  Fed.  146,  12  L.  R.  A.  168;  Man- 
hattan Hardware  Co.  v.  Pbalen,  128  Pa.  110, 
18  Atl.  428;  Paulding  ▼.  Cbrome  Steel  Co., 
94  N.  T.  334.  The  evidence  of  Morgan,  to 
which  objection  was  made,  was  properly  ad- 
mitted, as  tending  to  show  the  bad  faith  of 
tbe  appellant  in  making  the  location,  and  his 
knowledge  of  the  condition  of  defendant's 
land  and  Its  title. 

As  to  the  other  findings  of  tbe  court  ob- 
jected to,  none  of  them  affect  or  could  affect 
appellant's  rights,  since,  \mder  tbe  finding  of 
title  in  defendant,  already  discussed,  plain- 
tiffs  location  was  absolutely  void. 

The  Judgment  and  ord»  appealed  from 
are  therefore  afiirmed. 

We  concur:  McFARLAND,  J.;  LORI- 
GAN,  J. 
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PEOPLE  V.  TIBB8.    (Or.  No.  1.052.) 
(Sapreme  Court  of  Califomla.    April  28,  1004.) 

•XDUOTIOn  —  KVIDBNCX  —  KABITAI.  FREPABA* 
TIONS  —  BBS  QBSTiB  —  CHILD— PRXSENCB  IR 
OOUBT— BEIVBEHCB  BT  ATTOBKBT— INBTBUO- 
TIONB. 

1.  Where,  in  a  prosecution  for  aednctioii  un- 
der promise  of  marriage,  elleged  to  have  occur- 
red November  27,  1900,  there  was  no  proof  that 
alleged  preparations  for  prosecutrix's  marriage 
to  defendant,  made  in  the  spring  of  1901,  had 
been  brought  to  defendant's  knowledge,  such 
preparations  constituted  no  part  of  the  res 
gestffi,  and  were  inadmissible  to  corroborate 
prosecatrlz. 

2.  In  a  prosecution  for  seduction  under  prom* 
Im  of  marriage  it  was  not  error  for  the  court 
to  permit  prosecutrix's  child  to  be  brought  be- 
fore the  Jury  and  referred  to  by  the  district 
attorney  as    this  child,"  in  their  presence. 

5.  Whether  prosecutrix  in  a  prosecution  for 
■eduction  under  promise  of  marriage  had  any 
other  young  men  come  to  see  her  subsequent  to 
the  alleged  seduction  was  immnterlal. 

4.  In  a  criminal  prosecution  it  was  not  error 
for  the  court  to  cnar^e  that  evidence  of  oral 
admissions  should  be  viewed  with  caution. 

6.  An  instruction  that,  in  addition  to  noticing 
defendant's  manner  as  a  witness  in  his  own  be- 
half, and  the  probability  of  his  statements  tak- 
en in  connection  with  the  evidence  in  the  case, 
the  jury  should  consider  his  relation  to  the 
proceeding,  the  consequences  to  him  of  the  re- 
sults of  the  trial,  and  all  the  inducements  and 
temptations  which  would  ordinarily  influence  a 
person  in  his  situation,  bat,  if  convincing,  the 
Jury  should  act  on  his  evidence,  otherwise  they 
•honld  reject  it,  was  not  rereraible  error. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Fresno  Coun- 
ty; Geo.  E.  Church,  Judge. 

Charles  O.  Tlbbs  was  convicted  of  seduc- 
tlOD  under  promise  of  marriage,  and  be  ap- 
peals.   Beversed. 

W.  D.  Topper  and  Jas.  A.  Bums,  for  ap- 
pellant U.  S.  Webb,  Atty.  Gen.,  and  J.  O. 
Daly,  Dep.  Atty.  Gen.,  for  the  People. 

GRAT,  0.  The  defendant  was  convicted 
of  the  (Time  defined  in  section  268  of  the 
Penal  Code — seduction  under  promise  of 
marriage.  He  appeals  from  the  Judgment 
and  from  the  order  denying  him  a  new  triaL 

The  prosecutrix  testified,  in  substance^ 
that  she  was  seduced  by  defendant  and  in- 
duced to  have  sexual  intercourse  with  him 
imder  a  promise  of  marriage  on  the  night 
of  November  27,  1900,  while  returning  with 
him  to  her  home  from  a  dance  at  a  neigh- 
bor's house.  She  also  testified  that  she  be- 
came engaged  to  marry  the  defendant  in  Oe- 
tober  or  November,  1899.  As  to  this  «i- 
gagement  she  was  corroborated  by  the  tes- 
timony of  her  mother.  As  the  resnlt  of  this 
■eduction,  the  evidence  shows  that  a  child 
was  bom  to  the  prosecutrix  on  the  21st  day 
of  .\ugust,  1901.  As  a  witness  In  his  own 
behalf,  the  defendant  stoutly  denied  not  only 
the  sexual  intercourse,  but  also  the  promise 
to  marry. 

1.  The  first  contention  of  the  appellant  is 

f  t,  8«*  BeducUon,  voL  43.  Cent  Dig.  I  7S. 


that  the  cotirt  erred  In  permitting  the  pros- 
ecutrix and  her  mother  to  testify  that  in 
the  spring  of  1901  she  made  preparations 
for  her  marriage  in  the  way  of  sewing  and 
malting  clothes  as  young  women  usually  do 
in  preparing  for  their  wedding.  We  think 
evidence  of  these  preparations,  occurring  as 
they  did  some  five  or  six  months  after  the 
alleged  seduction,  and  not  shown  to  have 
been  brought  to  the  knowledge  of  the  de- 
fendant, should  have  been  excluded.  They 
constituted  no  part  of  the  res  gestae,  and 
come  clearly  witliin  tbe  rule  excluding  acts 
and  declarations  merely  self-serving,  and  in 
the  nature  of  hearsay.  Cooper  v.  State,  90 
Ala.  641,  8  South.  821 ;  State  T.  Lenihan,  88 
Iowa,  670,  66  N.  W.  292;  State  T.  Buxton, 
89  Iowa,  S73,  67  N.  W.  417.  To  snstaia  the 
action  of  the  court  in  admitting  this  evt 
dence,  the  respondent  cites  Dnderhlll  on 
Crim.  Ev.  §S  888,  390,  where  it  Is  said  that 
"the  fact  that  the  woman  bad  made  prepa- 
rations for  tbe  celebration  of  the  marriage 
is  relevant"  It  is  said  also  in  the  latter 
section  that  "consultations  with  the  woman's 
parents  and  preparations  for  marriage"  is 
proper  evidence  to  corroborate  the  prosecu- 
trix's testimony.  This  may  be  proper  evi- 
dence, we  think,  where  it  is  shown  that  the 
defendant  liad  bad  some  knowledge  of  or 
connection  with  tbe  consultations  or  prepa- 
rations; but,  if  tbe  text-writer  intends  to 
hold  that  such  consultations  of  the  woman 
with  her  parents  without  the  knowledge  of 
defendant  is  evidence  of  the  marriage  en- 
gagement, such  holding  is  In  confilct  with 
the  language  of  this  court  in  Liebrandt  t. 
Sorg,  133  Cal.  672,  65  Paa  1098,  wherein  it 
Is  said :  "It  is  elementary  law  that  evidence 
of  this  character  Is  inadmissible  as  tendUsg 
to  prove  the  agreement  to  marry."  Tbe  Ala- 
bama and  Iowa  cases  cited  seem  to  lie  well 
considered,  and  they  bold  that  evidence  of 
tills  character  is  inadmissible  as  evidence 
of  the  engagement  evefi  where  it  relates  to  a 
time  prior  to  the  alleged  seduction.  We  have 
been  able  to  find  but  one  case  to  the  contrary, 
and  that  is  State  v.  Tlmmens,  4  Minn.  325 
(Gil.  241),  cited  in  section  890  of  Underbill 
on  Crim.  Elr.  In  this  case,  however,  the 
question  seems  not  to  have  received  care- 
ful consideration.  We  can  see  no  good  rea- 
son for  making  a  special  rule  of  evidence  for 
seduction  cases,  and  it  is  clear  that  in  the 
ordinary  case  evidence  of  the  character  un- 
der discussion  would  not  be  treated  as  com- 
ing within  any  recognized  exception  to  the 
general  rule  excluding  acts  and  declarations 
of  a  hearsay  nature.  We  thinl:,  also,  that 
this  evidence,  urged  as  it  was  as  tending  to 
show  an  engagement  between  the  parties, 
may  have  prejudiced  the  cause  of  defendant 
in  that  directloa 

2.  We  see  no  merit  In  the  objection  made 
here,  and  not  in  the  court  below,  that  the 
child  was  brought  before  the  Jury,  and  re- 
ferred to  by  the  district  attorney  as  "this 
child"  In  their  presence.    The  birth  ot  the 
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child  was  couclusive  evidence  of  one  element 
of  the  charge,  to  wit,  sexual  intercourse 
(People  T.  Goodwin,  132  Cal.  368,  64  Pac 
5G1);  and  the  appearance  of  the  child  in 
court  was  evidence  of  its  preceding  birth. 
Of  course,  this  child  and  its  birth  were  evi- 
dence of  nothing  material  except  that  some 
man  had  bad  sexual  intercourse  with  the 
prosecutrix,  and  the  proximate  date  there- 
of; and  there  was  no  danger  of  its  being 
talcen  by  the  jury  as  evidence  of  anything 
further  than  that.  Cunningham  v.  State,  73 
Ala.  51.  Defendant  cites  the  case  of  State 
v.  Carter  (Wash.)  36  Pac.  29,  in  support  of 
his  contention  in  this  behalf;  but  that  case 
bears  little  analogy  to  this  one,  and  is  of 
doubtful  authority  even  as  to  the  matters 
di.'<cus8ed  in  it,  by  reason  of  the  conflict  of 
opinion  among  the  members  of  the  court. 

3.  The  decision  of  this  court  In  People  T. 
Wade,  118  Cal.  672,  50  Pac.  841,  relative 
to  the  question  as  to  what  testimony  is  prop- 
er to  show  the  previous  chaste  character  of 
the  prosecutrix,  is  attaclced  by  appellant. 
We  think  the  decision  is  correct 

4.  Whether  the  prosecutrix  had  any  other 
young  men  come  to  see  her  subsequent  to 
the  alleged  seduction  was  a  matter  entirely 
Immaterial. 

5.  An  instruction  was  given  to  the  effect 
that  evidence  of  oral  admissions  should  be 
viewed  with  caution.  The  giving  of  instruc- 
tions of  this  character,  which  contain  a  mere 
commonplace  that  an  intelligent  juror  would 
be  apt  to  know  about  and  act  upon  in  the 
absence  of  the  instruction,  is  not  regarded 
as  harmful,  or  as  constituting  a  proper 
ground  for  reversal.  People  v.  Wardrlp 
(Cal.)  74  Pac.  744 ;  People  v.  Farrington,  140 
Cal.  «»6,  74  Pac.  288;  People  v.  Wong  Bin, 
1.39  Cal.  60.  72  Pac.  505. 

6.  A  cautionary  instruction  was  also  given 
as  to  the  testimony  of  the  defendant  given 
In  his  own  liehalf.  This  instruction  was,  in 
effect,  the  same  as  an  instruction  given  In 
the  case  of  People  v.  Cronin,  34  Cal.  191, 
and  there  held  to  be  correct.  It  has  since 
been  frequently  held  that  where  this  instruc- 
tion, though  It  may  be  regarded  as  errone- 
ous, is  kept  well  within  the  language  con- 
sidered in  the  Cronin  Case,  the  judgment 
win  not  be  reversed  on  account  of  It.  Peo- 
ple V.  Van  Ewan,  111  Cal.  144,  43  Pac.  520. 
The  same  thing  may  be  said  of  this  instruc- 
tion as  of  the  previous  one.  It  only  under- 
takes to  lay  down  for  the  guidance  of  the 
jury  a  matter  that  they  would  be  apt  to 
know  about  and  act  upon  without  any  such 
'nstructlon. 

For  the  error  pointed  out  In  the  Introduc- 
tion of  evidence,  we  advise  that  the  Judgment 
nitd  order  be  reversed,  and  that  the  case  be 
remanded  for  a  new  trial. 

I  concur:    CIIIPMAN,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,    the   judgment    and   order    are   re- 


versed, and  the  case  remanded  for  a  new 
trial:  McF.^RLAND,  J.;  LORIGAN,  J, ; 
HENSHAW,  J. 

(W  Kan.  40S) 
STATE  V.  STEPHENSON. 
(Supreme  Court  of  Kansas.    May  7,  1904.) 

EVIDENCE— BOOK  OF  ACCOUNTS  —  INDETERMI- 
NATE SENTENCE  ACT— t'O.NSTlTUTIONALITy— 
CRIMINAL    LAW— MOTION    IN    ABKEST— EPFECT. 

1.  Where  a  book  of  accounts  is  made  up  from 
orders  for  goods  or  other  temporary  memoranda, 
and  constitutes  the  iiriit  complete  and  permanent 
record  of  the  buHiuess,  it  is  admissiDle  in  evi- 
dence when  verified  by  the  oath  of  the  person 
making  the  entries,  that  they  are  correct,  and 
were  made  at  or  near  the  times  of  the  transac- 
tions. 

2.  The  fact  that  such  entries  are  recorded  in 
a  book  called  a  "ledger"  does  not  make  them 
other  than  original,  nor  is  it  necessary  that  the 
|}ookkeeper  should  have  made  the  sales  or  billed 
out  the  goods  sold  to  make  the  entries  admis- 
sible in  evidence. 

8.  If  the  sales  made  are  regularly  reported  to 
the  bookkeeper,  and  from  such  reports,  or  from 
orders  or  other  temporary  memoranda  of  the 
salesmen,  the  entries  are  correctly  and  con- 
temporaneously made  by  the  bookkeeper,  they 
may  be  received  in  evidence,  when  duly  verified 
by  him. 

4.  The  act  to  provide  for  the  imposing  of  in- 
determinate sentences  on  those  convicted  of 
certain  felonies,  and  authorizing  the  release  of 
such  persons,  is  not  unconstitutional  liecBuse 
of  an  infringement  upon  the  judicial  power  of 
the  courts  or  the  pardoning  power  of  the  Gov- 
ernor. 

5.  The  allowance  of  a  motion  in  arrest  of 
judgment  does  not  operate  as  an  acquittal  of 
the  charge  made,  but  only  places  the  defendant 
in  the  situation  in  which  he  was  before  the  pros- 
ecution was  begun. 

6.  In  re  Stephenson.  73  Pac.  62,  67  Kan. , 

approved  and  followed. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  aaline  County; 
R.  R.  Rees.  Judge. 

Jonathan  G.  Stephenson  was  convicted  of 
obtaining  goods  by  false  pretenses,  and  ap- 
peals.   Afflrined. 

David  Ritchie  and  R.  D.  Armstrong,  for 
appellant  C.  C.  Coleman,  Atty.  Gen.  (C.  W. 
Burch  and  T.  L.  Bond,  of  counsel),  for  the 

State. 

JOHNSTON,  C.  J.  In  an  information  con- 
taining six  counts  J.  G.  Stephenson  was 
charged  with  obtaining  goods  from  the  H.  D. 
I^ee  Mercantile  Company  by  means  of  false 
pretenses.  On  the  trial  he  was  found  guilty 
upon  Ave  of  the  charges,  but  a  motion  in  ar- 
rest of  judgment  was  sustained  as  to  the  find- 
ing on  four  of  the  counts.  ITpon  the  remain- 
ing count  judgment  was  rendered,  senten- 
cing him  to  imprisonment  at  hard  labor  in  the 
State  Penitentiary,  without  fixing  the  limit 
or  duration  of  the  sentence.  Complaint  is 
made  here  of  the  character  of  the  proof  of- 
fered by  the  state.  It  was  charged  that  to 
obtain  the  goods  and  the  credit  appellant 
made  false  repi-esentatlons  as  to  the  amount 

f  S.  See  Criminal  Law,  vol.  14,  Cent.  Oil.  I  372: 
vol.  15,  Cent.  Dig.  {  2480. 
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of  his  Indebtedness.  To  sustain  this  aver- 
ment, and  to  show  that  he  owed  a  much  lar- 
ger sum  than  he  represented,  the  account 
hooks  of  several  of  the  wholesale  houses  from 
which  he  had  obtained  credits  were  received 
in  evidence,  first  having  been  authenticated 
by  the  oaths  of  the  booklceepers  who  made 
the  entries.  The  verified  accounts  received 
were  entered  on  wliat  are  called  "ledgers," 
and  the  contention  is  that  these  were  not 
books  of  original  entries.  The  evidence  dis- 
closes that  modern  wholesale  houses  have 
adopted  modern  methods  of  bookkeeping,  In 
which  the  daybook  and  journal  once  in  com- 
mon use  have  no  place  in  the  system.  The 
order  from  a  customer  comes  in,  and  when 
approved  by  a  credit  man  is  passed  to  ship- 
ping and  bill  clerks,  who  select  and  assemble 
the  goods  ordered  from  different  departments 
of  the  house,  and  check  them  out,  and  then 
the  order,  initialed  or  marked  by  those 
through  whose  hands  it  passes.  Is  handed  to 
the  bookkeeper,  who  formally  enters  the 
Items  in  a  book  designated  as  a  "ledger." 
This  l)ook  is  the  first  complete  and  permanent 
record  of  the  charges  and  credits  In  the  deal- 
ings had  between  the  house  and  the  customer. 
It  appears  that  In  some  instances,  for  safety 
and  convenience,  an  Impression  of  the  order 
is  taken  In  a  book;  but  It  is  only  a  copy  of 
the  order  Itself,  and  cannot  be  regarded  as  a 
book  of  original  entries.  All  that  precedes 
the  entries  In  the  so-called  "ledger"  are  mere 
temporary  memoranda,  which  are  turned  In 
to  the  bookkeeper,  who  makes  the  first  and 
only  formal  entries  of  the  transactions  be- 
tween the  parties.  It  is  made  about  the 
time  of  tlie  transaction,  and  in  the  regular 
course  of  business.  It  Is  the  only  permanent 
record  of  the  dealings  of  the  parties  from 
which  the  status  of  the  customer's  account 
can  be  ascertained.  The  purpose  of  the  in- 
nuiry  at  the  trial  was  to  learn  the  extent  of 
his  indebtedne.ss,  and  that  could  not  be  learn- 
ed from  the  orders,  but  would  be  shown  by 
the  book  of  accounts  wherein  were  entered, 
contemporaneously  with  each  transaction, 
both  charges  and  credits.  It  Is  not  necessary 
to  admissibility  In  evidence  that  a  book  of 
accounts  sliali  be  kept  in  any  particular  form, 
nor  by  what  name  it  may  be  called.  It  Is 
enough  tliat  It  is  a  book  regularly  and  cor- 
rectly kept,  containing  original  entries  of  the 
daily  transactions  of  the  business,  made  at 
or  about  the  time  tlie  transactions  were  had. 
The  fact  that  the  book  is  called  a  "ledger" 
does  not  change  the  character  of  the  entries; 
nor  is  it  necessary  that  the  bookkeeper  should 
have  made  the  sales  or  billed  out  the  goods 
sold  to  make  the  book  of  accounts  admissible 
in  evidence.  If  the  sales  made  are  regularly 
reported  to  the  bookkeeper,  and  from  such 
reports,  or  from  orders  or  other  temporary 
memoranda  of  the  salesmen,  the  entries  are 
promptly  and  faithfully  made  by  the  book- 
keeper, the  book  is  entitled  to  be  read  In  evi- 
dence, when  duly  verified  by  the  one  who  kept 
it    Gen.  St.  1901,  {  4835;    Rice  &  Floyd  v. 


Hodge,  26  Kan.  164;  State  v.  McCormlck,  67 
Kan.  440,  46  Pac.  777,  57  Am.  St  Rep.  341. 

In  some  of  the  cases  the  leaves  of  the  ledger 
containing  the  accounts  were  produced  by  the 
bookkeeper,  who  swore  that  they  were  prop- 
erly and  correctly  kept.  In  other  cases  the 
witnesses,  from  personal  knowledge,  gave  the 
state  of  the  accounts;  and,  in  addition,  there 
were  admissions  of  the  appellant  which  sup- 
ported the  testimony  of  the  books  and  l>ook- 
keepers,  and  also  proof  of  statements  by  him 
that  he  misrepresented  his  Indebtedness,  mak- 
ing it  from  $500  to  $700  less  than  it  actually 
was.  The  evidence  was  competent  and  abun- 
dant to  sustain  the  charge. 

The  appellant  next  attacks  the  Judgment  of 
the  court.  Under  chapter  375,  p.  571,  of  the 
Laws  of  1903,  an  indeterminate  sentence  was 
imposed.  Tlie  contention  is  tliat  the  provi- 
sions for  the  parole  and  release  of  prisoners 
encroaches  upon  the  judicial  and  executive 
powers  vested  by  the  Constitution  In  the 
courts  and  in  the  Governor.  Substantially 
the  .same  objections  were  made  to  the  stat- 
ute authorizing  an  Indeterminate  sentence 
where  youthful  offenders  are  convicted  and 
sent  to  the  State  Reformatory,  and  It  was 
held  that  the  power  conferred  on  the  board 
of  managers  to  parole  and  release  the  prison- 
ers did  not  Infringe  on  the  judicial  power  of 
the  courts  or  the  pardoning  power  of  the  Gov- 
ernor. State  V.  Page,  60  Kan.  664,  57  Pac. 
514.  That  decision  Is  a  sufficient  answer  to 
the  objections  made  to  the  statute  under  con- 
sideration. 

It  Is  next  contended  that  the  action  of  the 
court  In  an-estlng  the  judgment  as  to  four  of 
the  counts  operates  as  an  acquittal  of  the  de- 
fendant on  all  of  the  charges,  including  the 
one  upon  which  the  judgment  was  founded. 
This  contention  is  based  on  the  theory  that 
all  of  the  goods  were  obtained  on  the  same 
false  pretense,  and  therefore  constitute  but  a 
single  offense.  The  motion  in  arrest  of  judg- 
ment only  raised  the  questions  of  the  juris- 
diction of  the  court,  or  the  sufRcIency  of  the 
facts  to  constitute  a  public  offense,  and  the 
allowance  of  the  motion  did  not  operate  as 
an  acquittal,  but  would  only  place  the  de- 
fendant In  the  same  situation  in  which  he 
was  before  the  prosecution  was  begun.  Cr. 
Code,  IS  277,  279.  The  count  upon  which  the 
judgment  was  based  sets  up  a  complete 
transaction  and  charges  a  distinct  offense, 
and.  whether  the  court  ruled  correctly  or  In- 
correctly as  to  the  motion  in  arrest  of  Judg- 
ment, the  verdict  of  the  jury  finding  the  de- 
fendant guilty  under  the  first  count  is  not 
affected  by  the  ruling  on  the  motion  In  ar- 
rest of  judgment. 

Tlie  counsel  for  appellant  reargues  the  ques- 
tion determined  in  the  proceeding  in  habeas 
corpus  brought  by  the  appellant  shortly  after 
the  conviction  was  had.  We  see  no  reason  to 
reopen  the  consideration  of  that  question,  nor 
to  change  the  conclusion  reached  in  the  earli- 
er proceeding.  In  re  Stephenson,  67  Kan.  — , 
73  Pac.  62. 
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There  Is  nothing  substantial  in  the  objec- 
tions made  to  tlie  refusal  of  the  court  to  strllie 
certain  averments  out  of  the  information. 
Even  if  tliey  were  to  be  regarded  as  surplus- 
age, their  retention  did  not  operate  to  the 
prejudice  of  the  appellant. 

We  find  no  error  in  the  record,  and  there- 
fore the  judgment  of  the  district  court  wlil 
be  affirmed.    Ail  the  Justices  concurring. 


(8«  Kan.  373) 

CUNNINGHAM  v.  CLAY  TP. 

(Supreme  Court  of  Kansas.    May  7,  1004.) 

HIOHWATS  —  DEFECTS  —  OBJECT      FRIOHTENINO 
aOBSES — E  V I DE  NCE — TBA  V  ELER — 
MEASURE  OF  CABE. 

1.  In  an  action  against  a  township  for  dam- 
ages occasioned  by  the  running  away  of  a  team, 
claimed  to  have  l)een  caused  by  fright  at  a  stone 
on  the  roadside,  it  is  competent  for  the  plaintiff 
to  introduce  testimony  that  other  teams  of  ordi- 
nary gentleness  had  been  frightened  by  the 
xanie  object,  for  the  purpose  of  showing  that  it 
■was  of  a  character  lilcely  to  alarm  ordinarily 
gentle  horses. 

2.  In  such  an  action  it  is  competent  for  the 
defendant  to  introduce  evidence  of  the  existence 
of  similar  stones,  similarly  situated  with  refer- 
ence to  the  traveled  portion  of  the  highway, 
along  the  same  road  and  other  roads  in  the 
vicinity,  for  tie  purpose  of  showing  that  the 
stone  in  question  did  not  present  an  unusual 
appearance. 

S.  In  an  action  brought  nnder  the  provisions 
of  section  579  of  the  General  Statutes  of  1901, 
making  townships  under  certain  conditions  lia- 
ble for  damages  resulting  from  defective  high- 
ways, it  is  not  a  sufficient  defense  to  show  that 
the  township  officers  had  used  ordinary  care  to 
prevent  tlie  defect  on  which  the  action  is  based. 

4.  Whether  an  object  in  the  highway,  but  not 
upon  the  traveled  part  of  the  road,  constitutes 
a  defect  within  the  meaning  of  the  statute,  be- 
cause of  its  tendenc}-  to  frighten  passing  horses, 
is  a  matter  for  the  determination  of  the  jury, 
in  view  of  all  the  circumstances  of  the  particu- 
lar case. 

5.  Wliere  such  an  object  is  not  of  an  unusual 
character,  it  is  essential  to  a  recovery  that  the 
plaintiff  show  that  the  township  trustee  had  no- 
tice, not  only  of  its  existence  and  location,  but 
also  of  the  fact  that  it  might  be  deemed  danger- 
ous to  travel. 

«.  To  be  free  from  contributory  negligence  it 
is  not  necessary  that  one  using  a  liighway  known 
by  him  to  be  defective  shall  exercise  more  than 
ordinary  care,  but  he  must  adapt  his  conduct 
to  that  condition,  and  employ  what  may  justly 
be  regarded  an  ordinary  care  in  view  of  his 
knowledge  of  such  defect. 

7.  It  is  not  error  to  refuse  an  instruction  de- 
claring any  object  in  the  highway,  likely  to 
frighten  ordinarily  gentle  horses  to  he  a  defect 
within  the  meaning  of  the  statute,  without  ref- 
erence to  the  necessity,  use,  or  convenience  of 
such  object,  or  to  the  reason  or  occasion  for  its 
being  permitted  to  remain  there. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Butler  County; 
G.  P.  Aiknian,  Judf;e. 

Action  by  John  W.  Cunningham  against 
the  township  of  Clay.  Judgment  for  defend- 
ant, and  pUiiitlft  brings  error.    Keversed. 

Iceland  &  Harris  and  II.  W.  Schumacher, 
for  plaintiff  in  error.  E.  N.  Smith,  for  de- 
fendant In  error. 


MASON,  J.  John  W,  Cunningham  receiv- 
ed serious  injuries  by  the  running  away  of  a 
team  of  mules  which  he  was  driving  upon  a 
highway  in  Clay  township,  in  Butler  county. 
He  sued  the  township,  claiming  that  the  run- 
away Tvas  occasioucKl  by  the  mules  becom- 
ing frightened  at  a  large  stone  lying  in  the 
road,  outside  of  the  traveled  portion,  but 
near  it,  which  was  of  such  a  nature  that 
when  so  placed  It  was  likely  to  frighten 
horses  of  ordinary  gentleness,  and  therefore 
constituted  a  defect  in  the  highway;  that  the 
township  trustee  had  bad  notice  of  such  de- 
fect for  more  than  sis  months;  and  that  tlie 
plaintiff  was  therefore  entitled  to  recover  his 
damages  from  the  township,  under  section 
579  of  the  General  Statutes  of  1901.  A  Jury 
trial  resulted  in  a  verdict  and  Judgment  for 
the  defendant,  from  which  error  is  prose- 
cuted. The  rulings  complained  of  relate  to 
the  admission  and  rejection  of  evidence,  and 
to  the  giving  and  refusing  of  Instructions. 

The  court  refused  to  permit  plaintiff  to 
Introduce  testimony  that  other  teams  of  ordi- 
narily gentle  disposition  had  been  frightened 
by  the  same  object,  for  the  purpose  of  prov- 
ing that  it  was  of  a  character  likely  to  alarm 
passing  horses.  It  has  been  held  that,  in 
actions  for  injuries  from  defective  streets, 
proof  of  similar  accidents,  offered  to  show 
the  dangerous  condition  of  a  street,  should 
not  be  permitted,  because  many  complicated 
collateral  issues  might  thereby  be  raised, 
tending  to  divert  the  attention  of  the  Jui7 
from  the  main  question.  And  in  a  few  cases 
testimony  of  the  cliaracter  now  under  con- 
sideration has  been  excluded  upon  the  same 
reasoning.  But  the  majority  of  decisions 
covering  the  point  deny  the  doctrine  in  its 
entirety.  .See  City  of  Topeka  v.  Shenvood, 
ao  Kan.  690, 18  Pac.  933,  and  Madison  Town- 
ship V.  Scott,  9  Kan.  App.  871,  61  Pac.  967. 
And  the  authorities  are  almost  unanimous  in 
holding  that  it  does  not  apply,  in  such  cases 
as  the  present,  to  the  ctosa  of  testimony  here 
offered,  one  reason  given  being  that  any  col- 
lateral issues  so  raised  must  necessarily  be 
very  simple,  and  not  of  a  kind  to  result  in 
any  practical  harm.  In  15  A.  &  E.  Encyc. 
of  L.  i2d  Ed.)  447,  It  is  said:  '-Evidence 
that  other  horses  were  frightened  l)y  a  par- 
ticular object  is  adniissiblo  to  show  that  It 
was  reasonably  calculated  to  frighten  horses." 
See  cases  there  cited,  and  in  1  Jones  on 
Evidence,  $S  160,  Ifil.  Also  Nye  v.  DIbley 
(Minn.)  «}  N.  W.  .524;  Gait  v.  Wollver,  1(B 
111.  App.  71;  Golden  v.  C,  R.  I.  &  P.  Ry. 
Co.,  84  AIo.  App.  ,59;  Water  Co.  v.  Whiting, 
.58  Kan.  639,  !50  Pac.  877.  We  hold  that  the 
ruling  of  the  court  In  this  respect  was  erro- 
neous. 

Complaint  Is  made  that  the  defendant  was 
permitted  to  give  evidence  of  the  existence 
of  otlier  stones  claimed  to  be  of  a  similar 
character  and  similarly  situated  with  refer- 
ence to  the  traveled  portion  of  the  highway, 
not  only  along  the  road  in  question,  but 
along  other  roads  In  the  same  township  and 
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in  other  townships  of  the  same  county.  The 
evidence  was  intended  to  show  that  the  stone 
in  question  did  not  present  an  unusual  ap- 
pearance', and  was  competent  for  that  pur- 
pose. Such  an  inquiry  must  of  course  I>e 
conQned  to  the  general  locality  of  the  alleged 
defect,  but  we  do  not  think  that  this  rule 
was  transgressed. 

The  Jury  were  instructed  that  the  township 
was  "only  boiud  to  use  ordinary  care,  cau- 
tion, and  prudence  to  prevent  obstructions 
and  defects  in  the  highway."  This  is  the 
usual  rule  by  which  the  liability  of  munic- 
ipalities is  measured.  But  the  plaintiff's 
cause  of  action  is  based  wholly  upon  the 
provisions  of  section  579  of  the  General  Stat- 
utes of  1901.  Until  the  enactment  of  that 
section  in  1887  (Laws  1887,  p.  335,  c.  237), 
siich  an  action  could  not  have  been  maintain- 
ed. Eiken berry  v.  Township  of  Bazaar,  22 
Kan.  556,  31  Am.  Kep.  198.  The  limit  of  the 
township's  liability,  therefore,  must  be  found 
in  the  statute  itself,  which  reads:  "Any  per- 
son who  shall  without  contributing  negli- 
gence on  bis  part  sustain  damage  by  reason 
of  any  defective  bridge,  culvert,  or  highway, 
may  recover  such  damage  from  the  county 
or  township  wherein  such  defective  bridge, 
culvert  or  highway  is  located,  as  hereinafter 
provided;  that  Is  to  say,  such  recovery  may 
be  from  the  county  when  such  damage  was 
caused  by  a  defective  bridge  constructed 
wholly  or  partially  by  such  county,  and  when 
the  chairman  of  the  lioard  of  county  com- 
missioners of  such  county  shall  have  had  no- 
tice of  such  defects  for  at  least  five  days 
prior  to  the  time  when  such  damage  was 
sustained;  and  in  other  cases  such  recovery 
may  be  from  the  township,  where  the  trustee 
of  such  township  shall  have  had  like  notice 
of  such  defect."  The  language  of  this  stat- 
ute leaves  no  room  for  the  application  of  the 
usual  rules  as  to  the  degree  of  diligence 
necessary  to  escape  legal  responsibility.  The 
liability  of  the  township  is  founded  upon  neg- 
lect of  the  duty  to  keep  the  highway  In  re- 
pair. But  instead  of  the  general  require- 
ment of  ordinary  diligence  in  the  discharge 
of  such  duty,  the  statute  substitutes  a  spe- 
cific test.  Injury  being  sustained  by  reason 
of  a  defective  highway,  if  the  township  trus- 
tee had  five  days'  notice  of  the  defect  the 
township  is  liable,  however  great  care  the 
officers  may  have  e.xercised;  while  If  the 
trustee  had  no  such  notice  the  township  is 
not  liable,  however  negligent  they  may  have 
been.  The  statute  makes  its  own  definition 
of  actionable  negligence.  In  George  v.  Hav- 
erhill, 110  Mass.  500,  a  case  arising  under  a 
similar  statute,  the  first  paragraph  of  the 
syllabus  reads:  "It  is  no  defense  to  an  action 
against  a  city  or  town,  under  Gen.  St.  c.  44, 
i  22,  to  recover  for  an  injury  caused  by  a 
defect  In  a  highway,  that  the  city  or  town 
used  ordinary  care  In  repairing  the  way,  if 
in  fact  it  was  not  reasonably  safe  and  con- 
venient."' In  the  opinion  it  Is  said:  "The 
liability  of  cities  and  towns  for  defects  in 


highways  is  a  statute  liability.  The  require- 
ment is  Uiat  lUghways  should  be  kept  safe 
and  convenient  tar  travelers  at  all  times.  If 
the  way,  by  this  standard,  is  defective,  and 
the  defect  had  existed  for  the  space  of  twen- 
ty-four hours,  or  there  was  reasonable  notice 
of  it,  and  injury  Is  thereby  caused  without 
the  fault  of  the  traveler,  the  liability  of  the 
town  is  fixed.  It  is  the  duty  of  the  town 
to  repair  the  defect  within  the  time  named, 
or  seasonably  to  warn  the  traveler  so  that 
he  may  avoid  the  danger.  The  question  what 
is  safe  and  convenient,  within  the  meaning 
of  the  statute,  is  a  question  which  In  most 
cases  it  is  the  appropriate  province  of  the 
Jury  to  settle,  and  considerations  relating  to 
the  nature  and  amount  of  travel,  and  what  it 
is  reasonably  practicable  to  do  in  construct- 
ing and  uiaintainlng  the  way  in  question, 
will  always  have  weight  with  them.  Abso- 
lute safety  beyond  the  possibility  of  accident 
will  never  be  required,  for  that  would  be  Im- 
practicable. But  if  the  Jury  find  that  the 
defect  exists  within  the  reasonable  applica- 
tion of  the  rule  given,  it  is  enough.  The 
town  must  respond,  whether  the  defect  arose 
from  negligence  or  from  causes  which  no 
care  on  its  part  could  prevent  or  control. 
All  the  instructions  asked  which  were  based 
on  the  proposition  that  towns  and  cities  are 
bound  to  exercise  only  ordinary  care  in  the 
performance  of  this  duty  were  therefore 
properly  refused,  and  the  Instructions  given 
were  sufficient  and  appropriate."  See,  also, 
Prindle  v.  Fletcher,  39  Vt  255;  Bums  t. 
Town  of  Elba,  32  Wis.  005,  citing  Ward  v. 
Town  of  Jefferson,  24  Wis.  .342.  Under  these 
authorities  tlie  townsliip  Is  under  the  abso- 
lute duty  of  seeing  that  the  highway  is  kept 
In  reasonably  good  condition  for  travel— free 
from  defects— but  the  question  as  to  what 
constitutes  a  defect  is  to  be  determined  by 
the  Jury  in  view  of  all  the  circumstances  of 
the  case,  so  that  the  towuslilp  is  protectetl 
against  immoderate  requirements.  The  limit 
is  placed,  however,  upon  the  results  to  be 
obtained,  rather  than  upon  the  diligence  with 
which  they  are  to  be  sought.  There  are 
many  decisions  that  a  showing  of  reasonable 
care  Is  a  good  defense  to  an  action  for  dam- 
ages resulting  from  a  defective  highway,  but 
for  the  most  part  they  are  made  in  cases  in 
which  the  plaintiff  claimed  under  the  im- 
plied liability  of  municipal  corporations  prop- 
er, or  under  statutes  veiy  different  from  that 
here  Involved.  Frequently  the  entire  dis- 
cussion as  to  diligence  has  to  do  with  the 
question  of  notice,  the  defendant  being  held 
accountable  if  reasonable  care  would  liave 
resulted  In  the  discovery  of  the  defect,  and  not 
otherwise.  Here  the  matter  of  diligence  has 
no  connection  with  that  of  notice,  the  statute 
being  interpreted  to  re<iuire  actual  notice 
(Hari  T.  Ohio  Township,  62  Kan.  315.  »a 
Pac.  1010),  and,  under  some  circumstances, 
actual  notice  not  alone  of  the  physical  con- 
ditions, but  of  the  fact  that  they  resulted 
in  making  the  highway  unsafe  (McFurluud 


Digitized  by 


Google 


Kan.) 


ECKBRT  V.  VAN  PELT." 


909 


y.  Emporia  Township,  S9  Kan.  568,  53  Pae. 
891).  And  In  the  present  case,  -where  the  ob- 
ject cl aimed  to  hare  constituted  a  defect  was 
of  BO  usual  a  character,  was  not  upon  the 
traveled  portion  of  the  road,  and  presented 
no  Interference  with  travel  as  an  actual  ob- 
Btmction,  being  dangerous,  if  at  all,  only  In 
virtue  of  Its  alleged  tendency  to  frighten 
passing  horses,  we  think  the  same  rule  is 
applicable,  and  that,  in  order  for  the  plaintiff 
to  recover,  he  must  s1k»w  that  the  trustee 
had  notice,  not  only  of  the  existence  and  ]<>• 
cation  of  the  stone,  bat  also  of  the  fact  that 
it  was  a  menace  to  the  safety  of  travel.  It 
is  not  essential  to  the  township's  liability 
that  the  trustee  should  have  actually  known 
or  even  believed  that  the  stone  as  situated 
was  likely  to  occasion  runaways,  bat  it  la 
necessary  that  he  should  have  had  his  at- 
tention directed  to  it  in  that  connection— that 
be  Bhonid  have  had  knowledge  that  the  safe- 
ty of  the  highway  in  that  respect  was  ques- 
tioned or  was  snbject  to  question. 

Another  Instruction  was  given  that:  "If 
the  stone  in  question  was  of  such  a  character 
in  appearance  that  an  officer  having  charge 
of  the  highway,  in  the  exercise  of  ordinary 
care,  caution,  and  prudence,  would  not  tiave 
considered  It  such  an  obstruction  as  was 
naturally  calculated  to  frighten  horses  and 
mules  of  ordinarily  gentle  disposition,  then 
and  in  that  case  the  town^ip  cannot  be  held 
liable  in  this  case."  This  instruction  is  ob- 
jectionable for  the  reasons  already  pointed 
out.  and  because  it  In  effect  substitutes  the 
Judgment  of  the  township  officers  for  that 
of  the  Jury  upon  the  vital  question  whether 
the  stone  was  an  obstruction  within  the 
meaning  of  the  statute. 

An  instruction  was  also  given  that  if  there 
was  a  defect  in  the  highway,  and  the  plain- 
tiff knew  of  it,  "he  was  required  to  use  more 
than  ordinary  care  and  caution  to  avoid  the 
accident."  This  is  an  Inaccnrate  statement. 
As  was  said  in  the  Instructions  of  the  trial 
court  approved  in  Falls  Township  v.  Stewart, 
3  Kan.  App.  403,  42  Pac.  926:  "Such  knowl- 
edge only  requires  an  increased  caution  and 
diligence  to  avoid  injury.  In  other  words, 
although  a  person  is  required  to  exercise 
only  ordinary  care  and  prudence,  yet  such 
care  and  prudence  must  be  commensurate 
with  the  necessities  of  the  case,  and  maintain 
a  constant  level  with  the  dangers  of  the 
situation."  In  17)  A.  &  E.  Bncycl.  of  L.  (2d 
ISd.)  470.  it  is  said,  citing,  among  other  cases. 
City  of  Kinsley  v.  Morse.  40  Kan.  577,  20 
Pac.  217:  "The  knowledge  of  the  defect, 
however,  though  it  renders  greater  vigilance 
necessary,  does  not  impose  on  the  plaintiff 
the  duty  of  exercising  moi-e  than  ordinary 
care  as  determined  by  the  circumstances  of 
the  particular  case,  and  it  is  therefore  error 
to  re«inire  the  jury  to  find  that  the  plaintiff 
exercised  more  than  ordinary  care." 

An  instruction  was  requested  and  refused, 
reading  as  follo-ws:  "You  are  instructed 
tbut,  when  objects  ordinarily  calculated  to 


frighten  ordinarily  gentle  horses  or  mules  are 
plored  and  suffered  to  remain  in  the  public 
highway,  they  are  regarded  as  defects  in  the 
highway,  and  the  township  wherein  such 
road  or  highway  is  situated  is  liable,  for  in- 
juries caused  thereby,  after  the  trustee  of 
such  township  has  liad  Ave  days'  actual  no- 
tice of  such  defect,  prior  to  snch  injury." 
This  is  an  Incorrect  statement  of  the  law,  in 
that  It  would  render  the  township  liable  for 
the  existence  of  ail  objects  in  the  highway 
that  might  frighten  ordinarily  gentle  horses. 
Such  objects  may  be  conceived,  the  removal 
of  which  would  be  impracticable  or  even 
Impossible.  Many  necessary,  useful,  or  con- 
venient appliances,  for  instance,  telephone 
or  telegraph  poles,  located  in  the  highway, 
might  liave  tbe  effect  stated.  Other  objects 
might  serve  a  temporary  purpose,  or  be  left 
in  the  highway  for  some  Incidental  reason, 
as  during  repairs,  without  rendering  the 
township  liable.  15  A.  &  E.  EncycL  of  L. 
(2d  Ed.)  444.  Some  of  these  considerations, 
doubtless,  liave  no  application  in  the  present 
ease,  but,  as  already  stated,  the  object  in 
question  is  not  to  be  deemed  a  defect  within 
the  meaning  of  the  statute,  unless  it  is  found 
to  be,  in  view  of  all  the  circumstances  of 
the  case,  such  as  the  township  should  not 
have  permitted  to  remain  in  the  position  it 
occupied.  The  Instruction  asked,  in  order  to 
be  i-endered  unobjectionable,  should  be  limit- 
ed to  objects  so  suffered  to  remain  in  the 
public  highway  without  sufficient  reason  or 
excuse. 

For  the  errors  noted,  the  judgment  is  re- 
versed and  a  new  trial  ordered.  All  the  Jus- 
tices concurring. 


(MKan.S57) 
ECKERT  V.  VAN  PELT. 
(Supreme  Court  of  Kansas.     May  7,  1904.) 

LIBBlr— PUBLICATIOX  ACTIONABLE  PKB  8E— 
PLEADrNO. 

1.  A  newspaper  publication  stating  that  a 
man  is  a  eunuch  ie  actionable  per  se. 

2.  In  an  action  for  damaK<>H  founded  on  the 
publication  of  a  libelous  newspaper  article,  an 
allegation  in  ttie  petition  that  the  printed  lan- 
guage was  used  of  and  concerning  tlie  plaintiff 
imports  that  those  who  read  it  so  understood. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cowley  County; 
James  Lawrence,  Judge. 

Action  by  W.  W.  Van  Pelt  against  T.  W. 
Eckert.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

J.  E.  Torrance  and  S.  C.  Bloss,  for  plain- 
tiff In  error.  C.  T.  Atkinson,  for  defendant 
in  error. 

SMITH,  J.  On  May  23.  1002,  plaintiff  in 
error,  who  was  the  editor  of  the  Arkansas 
City  Dally  Traveler,  printed  and  published  In 
Ills  newspaper  the  following:  "It  is  reported 
that  Charlie  Mclntlre  may  soon  take  charge 
of  Career's  Supplement  in  this  city.  Charlie 
is  all  right     In  fact  anybody  would  be  an 
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Improvement  on  the  eunucb  who  Is  snorting 
aroond  In  the  basement  and  unable  to  do  any- 
thing else."  Shortly  after  this  publication, 
W.  W.  Van  Pelt,  plaintiff  below,  began  an 
action  tot  damages  sustained  by  reason  of 
the  alleged  libel.  The  petition  alleged  that 
the  Traveler  was  a  newspaper  of  general  cir- 
culation in  Arkansas  City  and  Cowley  coun- 
ty; that  plaintiff.  Van  Pelt,  was  the  owner 
and  publisher  of  a  weekly  newspaper  of  gen- 
eral circulation  in  said  city,  county,  and  in 
Southern  Kansas,  and  that  he  was  of  good 
name,  credit,  reputation,  and  social  standing, 
and  enjoyed  the  fellowship,  esteem,  confi- 
dence, and  good  opinion  of  many  persons  of 
both  sexes;  and  that  at  the  time  of  said  pub- 
lication he  was  known  and  recognized  as  a 
man  possessed  of  a  due  amount  of  potency, 
virility,  and  masculinity,  and  of  all  the  vari- 
ous members  and  powers  which  characterize 
the  male  portion  of  the  human  race,  and  was 
a  young  unmarried  man,  "in  the  lusty  prime 
of  vigorous  youth."  After  alleging  that  the 
libelous  matter  was  published  by  defendant 
with  intent  to  injure  plaintiff,  and  provoke 
him  to  wrath,  and  expose  him  to  public  ridi- 
cule, bati'ed,  contempt,  and  disgrace,  and  de- 
prive him  of  public  confidence  and  social  in- 
tercourse, etc.,  the  petition  sets  out  the  libel- 
ous language  with  Innuendos  explanatory 
thereof,  as  follows:  "It  is  reported  that 
Charlie  Mclntire  may  soon  take  charge  of 
Greer's  Supplement  (meaning  thereby  the  Ar- 
kansas City  Enquirer,  of  which  this  plaintiff 
Is  the  owner  and  proprietor,  and  that  the 
said  'Arkansas  City  Enquirer*  was  not  and  is 
not  owned  and  controlled  by  this  plaintiff, 
but  was  and  is  owned  and  controlled  by  E.  P. 
Greer).  Charlie  is  all  right.  In  fact,  anybody 
would  be  an  improvement  on  the  eunuch 
(meaning  thereby  this  plaintiff  was  and  is  a 
eunuch)  who  Is  snorting  around  In  the  base- 
ment (meaning  that  this  plaintiff  was  and  is 
a  teaser),  but  Is  unable  to  do  anything  else 
(meaning  thereby  that  this  plaintiff  was  and 
is  devoid  of  all  sexual  powers,  and  was  and  Is 
an  emasculated  man)."  Defendant  below  de- 
murred to  the  petition  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  overruled. 
It  Is  argued  that  this  ruling  of  the  court 
was  erroneous,  for  the  reason  that  the  news- 
paper article  alleged  to  be  libelous  did  not 
contain  the  name  of  plaintiff  below,  and  there 
was  no  allegation  tliat  the  public  understood 
the  language  used  to  refer  to  Van  Pelt.  The 
averments  of  the  petition  expressly  charge 
that  defendant  published  the  words  of  and 
concerning  the  plaintiff.  The  omission  of  the 
name  of  a  libeled  person  in  a  publication  con- 
cerning him  does  not  deprive  the  matter  of 
its  libelous  character  if  it  is  shown  to  whom 
the  words  used  were  Intended  to  apply. 
Whatever  may  have  been  the  common-law 
rule,  it  is  not  now  necessary  to  allege,  in  or- 
der to  state  a  cause  of  action,  that  the  public 
understood  the  words  printed  to  refer  to  the 
plaintiff.    Section  4559,  Gen.  St  1901,  reads: 


"In  an  action  for  libel  or  slander.  It  shall  be 
sufilcient  to  state,  generally,  that  the  defama- 
tory matter  was  published  or  spoken  of  the 
plaintiff;  and  if  the  allegation  be  denied,  the 
plaintiff  must  prove  on  the  trial  the  facts 
showing  that  the  defamatory  matter  was  pub- 
lished or  spoken  of  him."  Counsel  for  plain- 
tiff in  error  cite  the  ease  of  De  Witt  v. 
Wright,  57  Cal.  576,  which  supports  their 
claim  for  the  necessity  of  an  averment  that 
the  person  or  persons  who  read  the  article 
knew  that  the  plaintiff  was  meant  This 
case,  however,  was  expressly  overruled  in 
Harris  v.  Zanone,  93  Cal.  59,  28  Pac.  845,  in 
which  It  is  said  that  the  rule  of  the  former 
case  is  not  supported  by  authority  nor  Justi- 
fied on  principle.  See  13  Encyel.  PI.  &  Pr.  40. 
Where  the  language  published  is  the  vernac- 
ular of  the  place  where  published,  it  requires 
no  proof  that  those  who  heard  or  read  it  im- 
derstood  it  Townshend  on  Slander  and  Libel, 
§  97.  The  allegation  that  the  language  was 
used  of  and  concerning  the  plaintiff  imports 
that  those  who  read  it  so  understood.  Uanis 
V.  Zanone,  supra. 

Counsel  for  plaintiff  in  error  further  claim 
that  the  publication  was  not  libelous  per  se; 
that  it  may  be  Interpreted  to  mean  that  the 
editorial  efforts  of  plaintiff  below  in  his  at- 
tacks on  Mr.  Eckert  were  weak,  barren  of 
thought;  and  that  "snorting"  may  be  defined 
as  "loud  in  roaring  sound."  Reference  is 
made  to  the  Century  Dictionary,  where  the 
secondary  definition  of  the  word  "eunuch" 
is  given  as  "unproductive,  barren,"  with  a 
quotation  from  Godwin,  "He  has  a  mind 
wholly  eunuch,  and  unregenerative  in  matters 
of  literature  and  taste."  The  primary  and 
general  definition  of  the  word  given  In  all  the 
dictionaries  is  "a  castrated  male  of  the  human 
species."  It  must  be  given  Its  usual  and  or- 
dinary sense  as  understood  in  the  place  where 
used.  We  are  quite  sure  that  in  Arkansas 
City  and  vicinity,  where  the  parties  resided, 
the  primary  signification  of  the  term  was  con- 
veyed to  all  persons  who  read  the  libelous 
article  in  the  Dally  Traveler.  Section  2271. 
Gen.  St.  1901,  reads:  "A  libel  is  a  malicious 
defamation  of  a  person  made  public  by  any 
printing,  writing,  sign,  picture,  representation 
or  effigy,  tending  to  provoke  him  to  wrath 
or  expose  him  to  public  hatred,  contempt  or 
ridicule,  or  to  deprive  him  of  the  benefits  of 
public  confidence  and  social  intercourse,  or 
any  malicious  defamation  made  public  as 
aforesaid,  designed  to  blacken  and  vilify  the 
memory  of  one  who  is  dead,  and  tending  to 
scandalize  or  provoke  his  surviving  relatives 
and  friends."  Written  words  are  actionable 
per  se  if  they  tend  to  render  him  of  whom 
they  are  written  contemptible  or  ridiculous. 
18  A.  &  E.  Encyd.  of  I..  900.  So  if  they  are 
calculated  to  produce  social  ostracism.  Finch 
V.  Vlfquain,  11  Neb.  280,  9  N.  W.  43;  Culmer 
V.  Canby,  101  Fed.  195,  41  C.  C.  A.  302: 
Allen  V.  The  News  Publishing  Co.,  81  Wig. 
120,  50  N.  W.  1008.  To  say  of  a  woman  that 
she  is  a  hermaphrodite  is  actionable  without 
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alleging  special  damages.  Malone  y.  Stewart 
and  Wife,  15  Ohio,  319,  45  Am.  Dec.  577.  In 
Hetherington  v.  Sterry,  28  Kan.  426,  429.  42 
Am.  Rep.  160,  Mr.  Justice  Brewer,  speaking 
for  the  court,  quotes  approvingly  from  Towns- 
hend  on  Libel  and  Slander,  §  176,  as  follows: 
"That  language  In  writing  is  actionable  per 
ae  which  denies  to  a  man  the  possession  of 
some  snch  worthy  quality  as  every  man  is  a 
priori  to  be  taken  to  possess,  or  which  tends 
to  bring  a  party  into  public  hatred  or  dis- 
grace, or  to  degrade  him  in  society,  or  expose 
him  to  hatred,  contempt,  or  ridicule,  or  which 
reflects  upon  liis  character,  or  imputes  some- 
thing disgraceful  to  him,  or  throws  contume- 
ly on  litm,  or  contumely  and  odium,  or  tends 
to  vilify  him  or  injure  his  character,  or  dimin- 
ish his  reputation,  or  which  Is  Injurious  to 
Ills  character,  or  to  his  social  character,  or 
shows  him  to  be  Immoral  or  ridiculous,  or 
induces  an  ill  opinion  of  him,  or  detracts 
from  his  character  as  a  man  of  good  morals, 
or  alters  his  situation  In  society  for  the  worse, 
or  imputes  to  him  a  l>ad  reputation,  or  degra- 
dation of  character,  or  ingratitude,  and  all  de- 
famatory words  injurious  In  their  nature." 
There  can  be  no  question  or  doubt  that  the 
publication  made  was  per  se  libelous.  In 
such  cases  malice  is  Implied. 

There  was  testimony  in  the  case  tending  to 
8l)ow  that  persons  who  read  the  Dally  Trav- 
eler understood  the  article  to  apply  to  plain- 
tiff below.  One  witness  (Mr.  Hess)  testified 
without  objection  that  it  was  so  understood 
generally. 

Testimony  was  excluded  by  which  defend- 
ant below  offered  to  show  that  he  was  acting 
in  self-defense  when  he  published  the  libelous 
words:  that  Van  Pelt  had  been  publishing 
libelous  articles  about  him.  We  cannot  con- 
Kider  this  assignment  of  error.  The  publica- 
tions concerning  Eckert  are  not  in  the  record, 
nnd  we  cannot,  therefore,  Imow  what  was 
said  in  them. 

An  Inquiry  was  made  of  plaintiff  below  on 
his  cross-examination  whether  he  had  not  in 
June  preceding  called  Eckert  a  blackmailer, 
or  words  to  that  effect.  An  objection  was 
sustained  to  this  question,  and  rightly.  Any 
llljelons  charges  against  the  defendant  after 
Mo.v.  1002.  when  the  article  which  is  the  basis 
of  this  action  was  published,  were  Immaterial, 
If  they  were  admissible  under  any  circum- 
stances of  the  case.  See  Sutherland  on  Dam- 
ages (3d  Ed.)  f  152. 

The  vei-dlct  of  $700  was  sustained  by  the 
evidence,  nnd  the  Judgment  of  the  court  be- 
low will  be  affirmed.  All  the  Justices  con- 
curring. 

(69  Kan.  387) 

STATE  V.  JACK. 
(Supreme  Court  of  Kansas.     May  7,  1904.) 

ANTI-TBUST      ACT — CONSTITUTION  ALITY — ^EXAli- 

INATJON    OF    WITNESSE.S— EXEMPTION 

FROU  PROSECUTION. 

1.  A  proceeding  before  the  district  court  or 
district  judge,  upon  the  written  application  of 


the  county  attorney  or  Attorney  General,  under 
section  10,  c.  265,  p.  485.  Laws  1897  (Gen.  St. 
1901,  f  7873).  to  take  the  teatimoay  of  witnesses 
as  to  their  knowledge  of  violations  of  what  is 
known  as  the  "Anti-Trust  Law,"  is  of  the  na- 
ture of  an  investigation  or  preliminary  proceed- 
ing, is  a  valid  exercise  of  judicial  power,  and 
the  procedure  due  process  of  law. 

2.  That  portion  of  section  10  of  the  Bill  of 
Rights  that  "no  person  shall  be  a  witness  against 
himself"  cannot  be  claimed  by  a  witness  when 
by  the  terms  of  an  immunity  statute  the  im- 
munity afforded  is  coextensive  with  the  con- 
stitutional privilege  of  silence. 

3.  The  immunity  afforded  by  section  10,  c.  2G5, 
p.  485,  Laws  1897,  to  a  witness  subpcrnaed  to 
testify,  in  a  proceeding  or  inquiry,  of  his  knowl- 
edge of  violations  of  the  anti-truat  law,  is  co- 
extensive with  the  constitutional  privilege  that 
no  person  shall  be  a  witness  against  himself. 

4.  A  witness  subpopnaed  to  te.stify,  in  a  pro- 
ceeding or  inquiry,  of  his  knowledge  of  viola- 
tions of  the  state  anti-trust  law  (chapter  2l>5,  p. 
485,  Laws  1897),  cannot  refuse  to  testify  on 
the  claim  that  the  immunity  afforded  by  sec- 
tion 10  of  the  act  does  not  afford  protection 
against  the  possibility  of  his  evidence  being 
used  against  him  in  a  prosecution  for  violations 
of  the  federal  anti-trust  law. 

5.  The  provision  of  section  5,  c.  265,  p.  482, 
Laws  1897,  that  every  person,  company,  or  cor- 
poration violating  any  of  the  provisions  of  the 
act,  within  the  state,  is  denied  the  right  and 
is  prohibited  from  doing  any  business  within 
the  state,  contemplates  prohibiting  only  the  con- 
tinuing of  business  or  the  engaging  in  business 
in  the  state,  in  violation  of  the  act. 

6.  The  provision  of  section  7,  c.  205,  p.  484, 
Laws  1897,  that  In  any  civil  action  there  may 
be  pleaded  in  defense  that  the  plaintiff,  or  any 
person  interested  in  the  prosecution,  has  with- 
in one  year  been  guilty  of  a  violation  of  any 
of  the  provisions  of  the  act,  contemplates  only 
civil  actions  relating  to  and  growing  out  of 
transactions  prohibited  by  the  act. 

7.  Chapter  265.  p.  481,  Laws  1897  (Gen.  St. 
1901,  |§  7861^7874),  is  not  in  contravention  of 
the  provisions  of  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States,  and  is 
a  valid  exercise  of  legislative  power. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Shawnee 
County;  Z.  T.  Hazen.  Judge. 

John  D.  Jack  was  adjudged  guilty  of  con- 
tempt of  court,  and  appeals.    Affirmed. 

Koaslngton,  Smith  &  Hlsted,  J.  T.  Priiigle, 
and  R.  B.  Gllluly,  for  nppeUunt.  C.  C.  Cole- 
man, Atty.  Gen.,  Otis  E.  Hungate,  Edwin  A. 
Austin,  and  Thomson,  Springer  &  Trice,  for 
the  State. 

ATKINSON,  J.  This  Is  an  appeal  by  .Tohn 
D.  Jack  from  a  judgment  of  Imprisonment 
for  contempt  in  the  district  court  of  Shawnee 
county.  Appellant,  as  a  witness,  refused  to 
answer  certain  questions  In  a  proceeding  or 
investigation  in  that  court  concerning  the  ex- 
istence of  combinations  of  coal  operators,  in 
violation  of  the  anti-trust  law,  and  was  ad- 
judged guilty  of  contempt. 

On  September  3,  1903,  the  Attorney  Gen- 
eral and  the  county  attorney  of  Shawnee 
county,  proceeding  under  section  10,  c.  265,  p. 
485,  Laws  1807  (Gen.  St.  1901,  $  7873),  flletl 
in  the  district  court  of  Shawnee  county  their 
verified  application.  Informing  the  court  of 
the  existence  of  combinations  of  persons,  en- 
gaged in  the  operation  of  coal  mines  in  Osage 
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county,  to  fix  the  price  of  coal  at  the  mines 
and  the  price  to  be  charged  to  purchasers. 
It  was  therein  averred  that  the  members  of 
said  combinations  had  a  meeting  place  In 
said  county  of  Shawnee  where  they  met 
monthly  and  fixed  a  minimum  price  to  be 
charged  for  coal,  that  the  members  of  said 
combinations  would  not  sell  coal  for  less 
than  the  minimum  price  fixed  at  said  meet- 
ings, and  that  the  agreements  entered  into 
by  said  combinations  were  carried  out  and 
executed  by  the  members  thereof.  Among 
others  named  In  said  application  as  baring  a 
knowledge  concerning  the  existence  of  these 
combinations,  and  for  whom  it  was  therein 
asked  that  a  subpcena  issue,  was  appellant. 
The  district  Judge,  upon  said  application, 
awarded  subpoenas.  The  court  overruled 
the  motion  of  appellant  to  quash  the  subixe- 
na  issued.  Appellant,  pursuant  to  said  sub- 
pcena, appeared  in  court  as  a  witness,  and 
was  asked  the  following  questions:  "Q.  Do 
you  know  of  any  meetings  of  the  operators  of 
Osage  county  being  held  in  this  city  [Tope- 
ka]  at  Intervals  during  the  last  year?  Q.  I 
will  ask  If  you  have  any  knowledge  of  a 
combine  or  an  agreement  being  entered  into 
by  operators  in  coal  of  Osage  county  for  the 
pnrposc  of  fixing  the  price  of  coal  sold  to  res- 
idents and  citizens  of  Kansas.  Q.  Have  yon 
any  knowledge  of  any  meetings  of  coal  op- 
erators of  Osage  county,  Kan.,  being  held  In 
this  city  on  the  last  Saturday  night  of  each 
month  during  the  last  year,  the  purpose  of 
which  was  to  fix  the  price  of  coal  which  was 
to  be  chained  to  citizens  of  Kansas?  Q.  Do 
you  know  of  any  agreement  having  been  en- 
tered Into  within  this  county  within  the  last 
year  between  the  operators  In  coal  who  op- 
erate In  Osage  county,  Kan.,  by  which  they 
attempted  to  fix  and  settle  the  price  of  coal 
between  themselves  and  citizens  of  Kan- 
sas?" Appellant  refused  to  answer  each  of 
the  foregoing  questions  and  assigned  the  fol- 
lowing as  his  reasons  for  such  refusal:  "I 
am  engaged  In  operating  a  coal  mine  in 
Osage  county,  Kan.,  and  in  dealing  in  the 
output  of  said  mines,  and  am  one  of  the  per- 
sons named  in  the  application  for  subpoenas 
in  this  proceeding.  The  product  of  the  mines 
of  Osage  county  Is  the  subject  of  both 
domestic  and  interstate  commerce.  I  re- 
spectfully decline  to  answer  the  questlojus, 
or  to  testify  with  reference  to  the  subject  of 
this  inquiry,  for  the  reason  that  In  answer- 
ing the  questions,  and  In  submitting  myself 
to  an  examination  as  a  witness,  I  may  In- 
criminate myself  and  give  information  as  to 
the  details  of  the  said  alleged  combination 
and  agreement,  and  the  names  of  parties 
and  witnesses  which  might  supply  the  means 
of  convicting  me  of  a  crime,  and  of  subject- 
ing me  to  imprisonmeut,  fines,  forfeitures, 
and  penalties,  and  I  therefore  claim  the  priv- 
ilege and  immunity  of  section  10  of  the  Bill 
of  Rights."  The  anti-trust  law,  chapter  205, 
p.  481.  Laws  1897  (Gen.  St.  1001,  §§  7804- 
7874),  is  vlgoi'ously  assailed.    It  is  charged 


that  the  act  is  In  violation  of  the  fourteenth 
amendment  to  the  federal  Ck>nstitution,  In 
this:  that  It  is  a  depriving  of  liberty  with- 
out due  process  of  law,  a  taking  of  property 
without  due  process  of  law,  and  a  denial  of 
the  equal  protection  of  the  law,  contrary  to 
the  guaranties  of  said  constitutional  amend- 
ment. It  is  also  charged  that  to  require  ap- 
pellant to  answer  the  foregoing  questions, 
for  the  refusal  to  answer  which  he  was  ad- 
judged guilty  of  contempt,  is  to  deprive  him 
of  the  rights,  privities,  and  immunities 
guarantied  by  section  10  of  the  Bill  of 
Rights.  The  motion  to  quash  the  subpoena 
raised  the  question  whether  the  proceedings 
upon  application  and  the  issuing  of  subpoe- 
nas thereunder,  as  provided  by  section  10  of 
the  anti-trust  law,  is  due  process  of  law 
within  the  meaning  of  the  fourteenth  amend- 
ment to  the  federal  Constitution.  Section 
10,  p.  485  (being  section  7873,  Gen.  St.  1901), 
reads:  "The  several  district  courts  of  this 
state  and  the  Judges  thereof  shall  have  juris- 
diction, and  It  shall  be  their  duty,  upon  good 
cause  shown  and  upon  written  application  of 
the  county  attorney  or  the  Attorney  General, 
to  cause  to  be  Issued  by  the  clerk  of  said 
court  subpoenas  for  such  witnesses  as  may 
be  named  in  the  application  of  a  county  at- 
torney or  the  Attorney  General,  and  to  cause 
the  same  to  be  served  by  the  sheriff  of  the 
county  where  such  subpoena  Is  issued;  and 
such  witnesses  shall  be  compelled  to  aniear 
before  such  court  or  judge  at  the  time  and 
place  set  forth  in  the  subpoena,  and  shall  be 
compelled  to  testify  as  to  any  knowledge 
they  may  have  of  the  violations  of  any  of  the 
provisions  of  tills  act;  and  any  witness  who 
fails  or  refuses  to  attend  and  testify  shall  b« 
punished  as  for  contempt,  as  provided  by 
law.  Any  person  subpoenaed  and  examined 
shall  not  be  liable  to  criminal  prosecution  for 
any  violation  of  this  act  about  which  he  may 
testify.  Neither  shall  the  evidence  of  any 
such  witness  be  used  against  him  in  any 
criminal  proceeding.  The  evidence  of  all 
witnesses  so  subpoenaed  shall  be  taken  down 
by  the  reporter  of  said  court,  and  shall  be 
transcribed  and  placed  in  the  hands  of  the 
county  attorney  or  the  Attorney  General,  and 
he  shall,  in  the  proper  courts,  at  once  prose- 
cute such  violator  or  violators  of  this  act  as 
the  testimony  so  taken  shall  disclose.  Wit- 
nesses subpoenaed  as  provided  for  in  this 
section  shall  be  compelled  to  attend  from 
any  county  in  the  state."  It  is  urged  by  ap- 
pellant that  the  proceeding  upon  application 
provided  by  said  section  10  is  not  judicial  in 
its  character,  and  is  not  due  process  of  law, 
in  that  it  is  not  founded  on  either  complaint. 
information,  or  Indictment  District  courts 
are  expressly  provided  for  by  the  Constitu- 
tion, and  are  therein  given  such  jurisdiction 
as  may  be  provided  by  law.  Const,  art.  3.  S 
6.  The  extent  of  their  jurisdiction  and  the 
character  of  their  procedure  are  left  to  the 
Legislature.  Dlsti'ict  Judges  are  expressly 
proviOad  for  by  the  Constitution.    They  are 
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therein  given  sucli  jurisdiction  at  clianibers 
as  may  be  provided  by  law  (Const,  art.  3,  { 
16),  the  extent  of  tbelr  jurisdiction  being 
left  to  the  Legislature. 

The  wide  scope  given  to  the  states  in  the 
matter  of  their  judicial  tribunals  and  the 
character  of  their  procedure,  as  recognized 
by  the  federal  government,  is  clearly  set 
forth  in  the  opinion  of  the  court  by  Mr.  Jus- 
tice Brewer  In  case  of  Brown  v.  New  Jersey, 
175  U.  8.  172,  20  Sup.  Ct  77,  44  L.  Ed.  110, 
where  it  is  said:  "The  state  has  full  con- 
trol ov»  the  procedure  in  Its  courts,  both  io 
civil  and  crimiual  cases,  subject  only  to  the 
qualification  that  such  procedure  must  not 
work  a  denial  of  fundamental  rights  or  con- 
flict with  specific  and  applicable  provisions 
of  the  federal  Constitution.  Ex  parte  Beg- 
gel,  114  U.  S.  642  [5  Sup.  a.  1148,  29  L.  Ed. 
2501:  Iowa  Central  Hallway  v.  Iowa.  160  U. 
S.  389  [16  Sup.  Ct  344,  40  L.  Ed.  467);  Chi- 
cago, Burlington  &  Quincy  Railroad  v.  Chi- 
cago, 166  U.  S.  226  [17  Sup.  Ct.  581,  41  L.  Ed. 
979].  'The  foiu-teenth  amendmeut  does  not 
profess  to  sectu-e  to  all  persons  In  the  United 
States  the  benefit  of  the  same  laws  and  the 
.same  remedies.  Great  diversities  in  these 
respects  may  exist  in  two  states  separated 
only  by  an  imaginary  line.  On  one  side  of 
this  line  there  may  be  a  right  of  trial  by 
jory,  and  on  the  other  side  no  such  right. 
Each  state  prescribes  its  own  modes  of  ju- 
dicial proceeding.'  Missouri  v.  Lewis,  101 
U.  S.  22,  31  [25  L.  Ed.  989].  •  •  •  A  per- 
fectly satisfactory  definition  of  due  process 
may  perhaps  not  be  easily  stated.  In  Hur- 
tado  V.  California,  110  V.  S.  516,  537  [4  Sup. 
Ct.  Ill,  121,  28  L.  Ed.  232],  Mr.  Justice  Mat- 
thews, after  reviewing  previous  declarations, 
said:  'It  follows  that  any  legal  proceeding 
enforced  by  public  authority,  whether  sanc- 
tioned by  age  and  custom,  or  newly  devised, 
in  the  discretion  of  the  legislative  power,  in 
furtherance  of  the  general  public  good, 
which  regards  and  preserves  these  princi- 
ples of  liberty  and  justice,  must  be  held  to 
be  due  process  of  law.'  In  Leeper  v.  Texas, 
139  U.  S.  462,  468  [11  Sup.  Ct  577,  579,  35  L. 
Ed.  225],  Chief  Justice  Fuller  declared  'that 
law.  In  its  regular  course  of  administration 
through  courts  of  Justice,  is  due  process,  and 
when  secured  by  the  law  of  the  state  the 
constitutional  requirement  Is  satisfied.' " 
Section  1923,  Gen.  St.  1901,  gives  to  district 
courts  general  original  Jurisdiction  of  all 
matters,  both  civil  and  criminal,  not  other- 
wise provided  by  law.  Section  1924  pro- 
vides that  district  Judges  shall  have  and  ex- 
ercise such  power  in  vacation  or  at  cham- 
bers as  may  be  provided  by  law,  and  to  pun- 
ish for  contempt  In  open  court  or  at  cham- 
bers. The  right  of  the  district  courts  and 
district  Judges  to  punish  for  contempt,  and 
without  a  jury,  is  well  recognized.  In  re 
Mllllngton,  24  Kan.  214;  State  v.  Dureln.  46 
Kan.  695,  27  Pac.  148;  7  A.  &E.  Encycl.  of  L. 
i2d  Ed.)  66.  In  matters  of  contempt  a  Jury 
Is  not  required  by  due  process  of  law.  In- 
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terstate  Commerce  Comm.  v.  Brimson,  154  V. 
S.  447,  14  Sup.  Ct  1125,  38  L.  Ed.  1047.  The 
legislature  has,  by  section  10  of  the  anti- 
trust act,  conferred  upon  district  courts  and 
district  judges  jurisdiction,  upon  written  ap- 
plication, to  cause  to  be  Issued  by  the  clerlj 
of  the  court  subpoenas  for  witnesses,  to  c-om- 
pel  their  attendance  In  obedience  thereto, 
and  to  punish  for  contempt  for  a  refusal  to 
testify.  In  the  case  of  Interstate  Commerce 
Comm.  V.  Brimson,  supra,  the  court  upheld 
a  somewhat  analogous  provision  of  the  inter- 
state commerce  act,  wherein  the  circuit 
court  is  given  power  to  entertain  an  applica- 
tion of  the  commission,  issue  subpcenas,  ex- 
amine, and  commit  for  contempt  in  cases 
where  the  witness  refuses  to  testify.  The 
procedure  under  said  section  10  Is  an  investi- 
gation or  prelhuinary  proceeding,  and  can 
result  in  no  final  judgment  aside  from  a  pro- 
ceeding In  contempt  against  a  recalcitrant 
witness,  except  as  the  consequence  of  a  reg- 
ular Judicial  trial  conducted  In  the  manner 
provided  by  statute.  It  is  a  valid  exercise 
of  Judicial  power,  and  the  procedure  due  pro- 
cess of  law. 

The  case  of  State  v.  Smiley,  65  Kan.  240. 
U9  Pac.  199,  was  an  appeal  from  a  Judgment 
of  conviction  for  a  violation  of  the  anti-trust 
law.  It  was  there  charged  that  the  act  Im- 
posed such  limitations  upon  freedom  of  con- 
tract as  to  constitute  a  deprivation  of  the 
right  of  property,  contrary  to  tlie  fourteenth 
amendment  of  the  federal  Constitution. 
This  court  in  that  case  held  that  the  act  did 
not  conflict  with  the  guaranty  of  right  to  ac- 
quire property  by  lawful  contract  secured 
by  the  federal  Constitution,  and  that  the  act 
was  a  valid  exercise  of  legislative  power. 

It  is  contended  by  appellant  that  to  have 
answered  upon  the  Investigation  before  the 
district  court  the  foregoing  questions,  for 
the  refusal  to  answer  which  he  was  adjudg- 
ed guilty  of  contempt  would  have  deprived 
him  of  the  privileges  and  immunities  guar- 
antied to  him  by  section  10  of  the  Bill  of 
Rights.  The  provision  of  the  Bill  of  Rights 
by  him  relied  upon  reads,  "No  person  shall 
be  a  witness  against  himself."  This  right 
is  not  only  a  constitutional  right  but  It  Is 
one  of  the  fundamental  principles  of  the 
common  law,  embodied  in  a  maxim  that  no 
man  can  be  compelled  to  criminate  himself. 
The  proceeding  before  the  district  court  was 
of  the  nature  of  an  investigation  to  inquire 
whether  there  had  t>een  criminal  violations 
of  the  anti-trust  law.  If  appellant  was 
guilty  of  any  of  the  orTenses  of  which  inquiry 
was  made  by  the  questions  he  refusetl  to 
answer,  he  himself  was  liable  to  criminal 
prosecution  under  this  law.  He  assigned, 
as  a  reason  for  his  refusal  to  answer  the 
questions,  that  in  doing  so  he  might  incrim- 
inate himself  under  the  anti-trust  law,  he  be- 
ing un  operator  of  coal  mines  in  the  state, 
and  dealing  in  the  output  of  these  mines. 
The  lyeglslature,  by  section  10  of  the  anti-trust 
law,   provided  immunity   to  witnesses  sub- 
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pojnaed  to  give  information  concerning  vio- 
lations of  tlie  act.  in  the  following  language: 
"Any  person  subpoenaed  and  examined  shall 
not  be  liable  to  criminal  prosecution  for  any 
violation  of  this  act  about  which  he  may 
testify.  Neither  shall  the  evidence  of  any 
such  witness  be  used  against  him  in  any 
criminal  proceeding."  "Was  appellant,  as  a 
witness  upon  the  investigation,  entitled  to 
Invoke  the  protection  of  section  10  of  the 
Bill  of  Rights?  Was  he  entitled  to  plead 
the  privilege  of  alienee?  If  the  Immunity 
against  pro.secution  provided  by  section  10  of 
the  anti-trust  law  affords  the  witness  upon 
such  investigation  the  protection  against  fu- 
ture prosecutions  that  is  guarantied  to  blm 
by  section  10  of  the  Bill  of  Rights,  then 
appellant  was  not  entitled  to  invoke  the  pro- 
tection of  section  10  of  the  Bill  of  Rights — 
was  not  entitled  to  plead  the  privilege  of  si- 
lence. Counselman  v.  Hitchcock,  142  tJ.  8. 
SV47,  12  Sup.  Ct  195,  35  L.  Ed.  1110;  Brown 
v.  Walker.  101  U.  S.  591,  16  Sup.  Ct  644,  40 
L.  Ed.  819. 

There  is  no  claim  that  it  Is  beyond  the 
power  of  the  Legislature  of  the  state  to  grant 
amuesty  to  witnesses  against  future  prosecu- 
tions for  violations  of  the  laws  of  the  state. 
It  is  well  settled  that  legislative  bodies  pos- 
sess the  power  to  grant  amnesty  to  wit- 
nesses and  compel  them  to  give  testimony 
against  themselves.  This  power  has  l)een 
recognized  as  a  public  necessity  In  the  en- 
forcement of  laws.  Congress,  and  the  Leg- 
islatures of  many  of  the  states,  have  enacted 
immunity  statutes  for  the  purpose  of  secur- 
ing conviction  for  offenses,  such  as  gambling, 
bribery,  the  manufacture  or  sale  of  intoxi- 
cating liquors,  usury,  combinations  in  re- 
straint of  trade,  and  other  like  offenses,  In 
which  two  or  more  persons  participate  to 
constitute  the  crime.  The  necessities  of  the 
case,  and  the  dilflculty  of  obtaining  witnesses 
to  establish  the  offense,  punish  the  offenders, 
and  suppress  the  crime,  being  deemed  suffi- 
cient to  warrant  the  extending  of  immunity 
to  a  participant  to  constitute  him  a  compe- 
tent witness  to  be  used  against  the  remain- 
ing offenders.  The  constitutional  privilege 
that  a  person  shall  not  be  required  to  be  a 
witness  against  himself  is  one  of  great  value 
to  the  citizen.  However,  the  authorities, 
state  and  federal,  recognize  the  rule  that 
when  the  testimony  sought,  cannot  by  rea- 
son of  an  immunity  statute,  be  used  as  a 
basis  for  or  In  aid  of  a  prosecution  which 
might  result  in  flue  or  imprisonment  or  in- 
volve a  penalty  or  forfeiture,  the  reason 
for  the  rule  ceases,  and  the  privilege  can- 
not be  claimed.  Immunity  statutes  must 
be  given  a  reasonable  construction,  and  not 
a  strained  and  artiflcial  one,  and  when  It  is 
apparent  to  the  court  that  a  person  Is  fully 
protected  from  the  etfect  of  his  testimony  he 
should  be  required  to  give  evidence,  even 
though  it  may  show  him  to  have  been  guilty 
of  a  criminal  offense. 

It  is  claimed,  however,  that  the  Immunity 


afforded  by  section  10  of  the  anti-trust  law 
is  not  sufficient  to  constitute  a  substitute  for 
the  privilege  of  silence  guarantied  the  wit- 
ness by  section  10  of  the  Bill  of  Rights. 
The  Legislature  determines  what  acts  of  the 
Individual  shall  constitute  a  crime  against 
the  state,  and  what  shall  constitute  the  pun- 
ishment of  an  offender  upon  conviction.  It 
determines  within  what  period  a  prosecution 
for  the  commission  of  an  offense  must  be 
commenced,  and  may  determine,  within  con- 
stitutional limitation,  what  shall  and  what 
shall  not  constitute  competent  evidence  to 
be  used  upon  a  trial  for  the  punishment  of 
an  offender.  The  protection  afforded  the 
witness  by  the  Constitution  Is  that  of  not 
being  a  witness  against  himself.  If  the  act 
of  which  Inquiry  Is  made  does  not  constitute 
a  crime,  or.  If  made  a  crime,  has  no  punish- 
ment prescribed  for  Its  violation,  or  is  no 
longer  punishable,  or  if  the  act  is  barred  by 
the  statute  of  limitation,  with  no  action 
pending,  or  has  been  repealed,  or  if  the 
witness  has  been  tried  for  the  offense  and  ac- 
quitted, or  convicted  and  satisfied  the  sen- 
tence Imposed  by  the  law,  he  could  claim  no 
exemption  from  answering  questions  relat- 
ing thereto.  Likewise  Is  the  witness  depriv- 
ed of  claiming  this  exemption  from  giving 
evidence  If  the  Legislature,  by  the  enact- 
ment of  an  Immunity  statute,  has  provided 
that  he  shall  not  be  liable  to  criminal  pros- 
ecution for  any  violation  of  the  act  about 
which  he  may  testify,  nor  his  evidence  be 
used  against  him  In  any  criminal  proceeding. 
As  to  those  crimes  to  which  his  evidence  re- 
lates or  might  be  used,  -nnder  the  immunity 
act,  the  witness  Is  in  the  same  position.  In  so 
far  as  there  is  a  possibility  of  using  his  evi- 
dence against  him,  as  though  there  were  no 
sucii  crimes  provided  by  statute.  Section 
4  of  the  act  provides  that,  for  a  violation  of 
any  of  the  provisions  of  the  act  by  a  corpora- 
tion or  any  of  its  officers  or  agents,  the  cor- 
poration shall,  uiKin  proper  proceedings 
therefor,  forfeit  its  charter,  rights,  and  fran- 
chises. It  is  urged  that  the  amnesty  pro- 
vided by  section  10  is  not  complete,  as  It 
affords  no  immunity  to  a  stockholder  In  any 
such  corporation.  There  is  nothing  In  the 
record  disclosing  appellant  to  be  a  stock- 
holder, an  officer,  or  agent,  or  otherwise  con- 
nected with  any  corporation  that  may  in  any 
manner  be  affected  or  suffer  as  the  result  of 
Ills  disclosure  as  a  witness.  The  constitu- 
tional provision  was  Intended  for  the  pro- 
tection of  the  witness.  The  hurt  must  be 
his  own.  He  must  himself  be  Included  in 
the  terms  of  the  law  before  he  has  just 
grounds  for  complaint.  State  v.  Smiley,  (55 
Kan.  240,  (59  Pac.  199.  However,  it  was 
never  Intended  that  the  imnnmity  afforded 
the  witness  by  the  act  should  extend  to  and 
protect  the  stockholders,  officers,  and  agents 
of  a  corporation,  as  such.  The  immunity 
extends  to  the  witness  alone.  It  was  not 
contemplated  that  it  should  be  made  use  of 
as  a  pretext  for  securing  immunity  to  otb- 
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erg.  That  the  Immunity  afforded  the  wit- 
ness, to  be  complete,  must  extend  to  tbe  offi- 
cers, agents,  and  stockbolders  of  a  corpora- 
tion, as  contended  for  by  appellant,  is  too 
remote.  Immunity  statutes  must  be  given 
a  reasonable  construction,  and  not  a  strain- 
ed or  artlflcial  one.  Section  5  (page  482)  pro- 
vides as  a  punishment,  for  one  convicted  of 
a  violation  of  the  act,  a  fine  of  not  less  than 
$100  nor  more  than  $1,000,  and  confinement 
for  not  less  than  30  days  nor  more  than  6 
months.  Sections  5  and  6  (pages  482,  483) 
provide  a  penalty  of  $100  per  day  for  each 
and  every  day  such  violation  continues  after 
conviction.  There  is  a  further  provision  of 
section  5  that  every  person,  company,  or  cor- 
poration violating  any  of  tbe  provisions  of 
the  act  within  the  state  are  denied  the  right 
and  are  prohibited  from  doing  any  business 
within  the  state.  This  latter  provision  con- 
templates prohibiting  only  the  continuing  of 
business  or  tbe  engaging  in  business  in  the 
state,  in  violation  of  tbe  act  It  was  not 
Intended  thereby  to  prohibit  persons  continu- 
ing or  engaging  in  any  lawful  business  In 
the  state,  not  conducted  or  carried  on  in  vio- 
lation of  the  act.  Viewed  in  the  light  of 
the  interpretation  thus  given  It,  the  provision 
Is  a  valid  exercise  of  legislative  i)ower,  and 
Is  not  open  to  the  charge  made  against  it 
by  appellant  that  it  constitutes  in  effect 
banishment  from  the  state.  The  provision 
of  section  7  (page  484),  that  in  any  civil  ac- 
tion there  may  be  pleaded  In  defense  that 
the  plaintiff  or  any  iwrson  Interested  in  the 
pro&ecution  has  within  one  year  been  guilty 
of  a  violation  of  any  of  the  provisions  of  the 
act,  as  held  In  Barton  v.  Mulvane,  59  Kan. 
313,  52  Pnc.  883,  under  a  very  similar  provi- 
sion of  the  anti-trust  act  of  1888  (Laws  1880, 
p.  389,  c.  257)  contemplates  only  civil  actions 
relating  to  and  growing  out  of  transactions 
prohibited  by  the  act  It  was  not  Intended 
by  the  LeKisIature  to  deprive  the  litigant  of 
the  right  to  resort  to  the  courts  for  the  pro- 
tection of  property,  rights,  and  interests  not 
coniiected  with  such  combinations  or  trusts. 
Thus  interpreted,  the  provision  is  a  valid 
exercise  of  legislative  |K>wer,  and  is  not  open 
to  the  charge  of  appellant  that  it  constitutes 
outlawry. 

It  was  the  intention  of  tbe  Legislature, 
by  section  10  of  the  act,  to  afford  the  witness 
complete  immunity  against  criminal  prosecu- 
tion, fines,  imprisonment,  penalties,  and  for- 
feitui'es  for  any  violation  of  the  act  about 
which  the  witness  might  give  evidence  upon 
a  proceeding  or  investigation  by  the  state 
to  acquire  information  as  to  violations  of  the 
act,  and  also  to  afford  complete  immunity 
against  the  testimony  given  by  the  witness 
being  used  against  him  in  any  proceeding  of 
a  criminal  nature.  The  immunity  afforded 
by  the  act  is  coextensive  with  the  constitu- 
tional privilege  that  no  person  shall  be  a  wit- 
ness against  himself.  A  statute  providing 
such  Immunity  is  sufficient.  A  witness  thus 
protected   cnnnot   Invoke   the   constitutional 


privilege  of  silence.  Counselman  v.  Hitch- 
cock, supra;  Brown  v.  Walker,  supra;  Peo- 
ple V.  Butler  Street  Foundry,  201  111.  236,  CO 
N.  E.  349;  Bradley  v.  Clark,  133  Cal.  196. 
(55  Pac.  395. 

Appellant  assigned,  as  a  further  reason 
why  he  should  not  answer  the  questions  pro- 
pounded to  him  for  the  refusal  to  answer 
which  he  was  adjudged  guilty  of  contempt, 
that  the  Immunity  afforded  by  section  10  of 
the  anti-trust  act  did  not  protect  him  against 
criminal  prosecution,  fines,  and  forfeitures 
for  violations  of  the  federal  anti-trust  law. 
The  proceeding  before  the  court  was  an  in- 
vestigation to  inquire  whether  there  had  been 
a  violation  of  the  state  anti-trust  law.  Ap- 
pellant, as  a  witness  in  the  district  court  upon 
the  inquiry,  stated  that  the  product  of  the 
mines  of  Osage  county  was  the  subject  of 
both  domestic  and  Interstate  commerce.  If 
the  product  of  the  mines  of  Osage  county 
was,  as  stated,  the  subject  of  Interstate  com- 
merce, and  appellant,  as  an  operator  of  these 
mines,  in  their  operation  violated  the  provi- 
sions of  the  federal  anti-trust  law,  and  there- 
by became  liable  to  criminal  prosecution, 
fines,  and  forfeitures  thereunder,  could  he, 
in  an  investigation  in  the  state  courts  to  in- 
quire if  there  had  been  violations  of  the  state 
anti-trust  law,  refuse  to  testify,  if  the  im- 
munity provided  by  section  10  did  not  protect 
him  against  the  possibility  of  criminal  pros- 
ecutions, fines,  and  forfeitures  for  violations 
of  the  federal  anti-trust  law?  It  is  not  to  be 
presumed  that  the  examination  upon  Inquiry 
will  go  beyond  violations  of  the  state  anti- 
trust law.  If  such  examination  be  confiued 
to  its  legitimate  scope,  it  will  not  include,  but 
■will  exclude,  all  acts  which  would  connect  It 
with  Interstate  commerce  in  violations  of  the 
federal  anti-trust  law.  Under  its  power  to 
regulate  interstate  commerce,  tbe  United 
States  may  legislate  upon  the  subject  of 
private  contracts  relating  to  such  commerce, 
and  prohibit  combinations,  pools,  and  trusts 
so  far  as  they  relate  to  interstate  commerce, 
but  has  no  jurisdiction  over  combinations, 
pools,  and  trusts  relating  to  commerce  whol- 
ly within  the  state.  Nor  does  the  United 
States  awiuire  jurisdiction  over  that  part  of 
a  combination  or  agreement  relating  wholly  to 
commerce  within  a  state  by  reason  of  the 
fact  that  the  combination  also  covers  and 
regulates  commerce  which  Is  interstate.  In 
so  far  as  such  combinations  interfere  with  in- 
terstate commerce,  they  are  under  the  con- 
trol of  tlie  United  States.  In  so  far  as  they 
interfere  with  commerce  wholly  within  the 
state,  such  combinations  are  subject  only  to 
tbe  jurisdiction  of  the  state.  Addyston  Pipe 
&  Steel  Co.  V.  U.  ».,  175  U.  S.  211  20  Sup. 
Ct  96,  44  L.  Ed.  136.  Where  twci  govern- 
ments like  the  United  States  and  a  state  ex* 
erdse  their  authority  within  the  same  terri-' 
tory  and  over  the  same  citizens,  the  legisla- 
tion of  that  which,  as  to  certain  subjects,  is 
subordinate,  should  be  construed  with  refer- 
ence to  the  powers  and  authority  of  the  su- 
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perior  government,  and  not  be  deemed  as  in- 
vading them,  unless  such  construction  Is  al>- 
solutely  demanded.  Commonwealth  r.  Gagne, 
153  Mass.  205.  26  N.  B.  449,  10  L.  R.  A.  442. 

In  case  of  Brown  v.  Wallier,  supra,  Brown, 
who  was  auditor  of  the  Alleghany  Railway 
Company,  was  subpoenaed  as  a  witness  to 
give  testimony  before  the  federal  grand  jury 
upon  an  investigation  concerning  alleged  vio- 
lations of  the  interstate  commerce  act  by 
the  railway  company.  He  refused  to  testify, 
claiming  that  to  answer  the  questions  would 
tend  to  accuse  and  incriminate  him.  He  was 
adjudged  to  be  in  contempt.  Habeas  cor- 
pus proceedings  were  instituted  in  the  United 
States  Circuit  Court,  and  he  was  by  that 
court  remanded  to  the  custody  of  the  mar- 
shal. An  appeal  was  had  to  the  United 
States  Supreme  Court.  It  was  by  appellant 
claimed  that  the  immunity  provided  by  the  in- 
terstate commerce  act  was  insufficient  to  sat- 
isfy the  constitutional  guaranty  of  protec- 
tion against  being  compelled  to  be  a  witness 
against  himself.  Tlie  immunity  provided  by 
the  act  was  by  the  court  held  sufficient.  Mr. 
Justice  Brown,  in  delivering  the  opinion  of 
the  court  with  reference  to  the  construction 
of  the  Immunity  clause  of  the  act,  said:  "It 
can  only  be  said,  in  general,  that  the  clause 
should  l)e  construed,  as  it  was  doubtless  de- 
slgnwl,  to  effect  a  practical  and  l)eneflcent 
purpo.>»e;  not  necessarily  to  protect  witnesses 
against  every  possible  detrinient  which 
might  happen  to  them  from  their  testimony, 
nor  to  unduly  impede,  hinder,  or  obstruct  the 
administration  of  criminal  Justice.  That  the 
statute  should  be  upheld,  if  it  can  be  con- 
strued In  harmony  with  the  fundamental  law, 
will  be  admitted.  Instead  of  seeking  for  ex- 
cuses for  holding  acts  of  the  legislative  pow- 
er to  be  void  by  reason  of  their  conflict  with 
the  Constitution  or  with  certain  supposed  fun- 
damental principles  of  civil  liberty,  the  ef- 
fort should  be  to  reconcile  them,  if  possible, 
and  not  to  hold  the  law  invalid  unless,  as 
was  observed  by  Mr.  Chief  Justice  Marslial 
In  Fletcher  v.  Peck,  10  U.  S.  (6  Cranch)  87, 
128  [3  L.  Ed.  162,  173],  'the  opposition  be- 
tween the  Constitution  and  the  law  be  such 
that  the  judge  feels  a  clear  and  strong  con- 
viction of  their  Incompatibility  with  each 
other.' " 

It  Is  further  claimed,  in  Brown  v.  Walker, 
supra,  that  the  amnesty  provided  for  by  the 
interstate  commerce  act,  if  sufficient  to  grant 
immunity  from  prosecution  by  the  federal 
courts,  did  not  afford  immunity  against  prose- 
cution in  the  state  courts.  In  treating  the 
propo.«ltion.  and  the  improbability  of  being 
subjected  to  the  criminal  laws  of  another 
sovereignty,  after  having  quoted  extensively 
with  approval  from  the  opinion  of  Lord 
Chief  Justice  Cockbum  upon  that  subject 
Mr.  Justice  Brown  said:  "But  even  grant- 
ing that  there  was  still  a  bare  possibility 
that  by  his  disclosure  he  might  be  subjected 
to  the  criminal  laws  of  some  other  sov- 
ereignty,  that,   as   Chief   Justice   Cockbom 


said,  In  Reg.  7.  Boyes,  1  Best  &  S.  311,  In 
reply  to  the  argument  that  the  witness  was 
not  protected  by  his  pardon  against  an  im- 
peachment by  the  House  of  Commons,  is  not 
a  real  and  probable  danger,  with  reference 
to  the  ordinary  operations  of  the  law  iu 
the  ordinary  courts,  but  'a  danger  of  an  im- 
aginary and  unsubstantial  character,  having 
reference  to  some  extraordinary  and  barely 
possible  contingency,  so  improbable  that  no 
reasonable  man  would  suffer  it  to  influence 
his  conduct'  Such  dangers  it  was  never  the 
object  of  the  provision  to  obviate.  The  same 
answer  may  be  made  to  the  suggestion  that 
the  witness  is  Imperfectly  protected  by  rea- 
son of  the  fact  that  he  may  still  be  prosecut- 
ed and  put  to  the  annoyance  and  expense  of 
pleading  his  immunity  by  way  of  confession 
and  avoidance.  This  is  a  detriment  which 
the  law  does  not  recognize.  There  Is  a  possi- 
bility that  any  citizen,  however  innocent 
may  be  subjected  to  a  civil  or  criminal  prose- 
cution, and  put  to  the  expense  of  defending 
him.self,  but  unless  such  prosecution  be  ma- 
licious he  Is  remediless,  except  so  far  as  a 
recovery  of  costs  may  partially  Indemnify 
him.  He  may  even  be  convicted  of  a  crime 
and  suffer  imprisonment  or  other  punishment 
l)efore  his  innocence  is  discovered,  but  that 
gives  blm  no  claim  to  indemnity  against  the 
state,  or  even  against  the  prosecutor,  if  the 
action  of  the  latter  was  taken  in  good  faltli, 
and  in  a  reasonable  belief  tliat  he  was  Justi- 
fied in  so  doing."  The  anti-trust  act  of  Illi- 
nois requires  corporations  doing  business  in 
the  state  to  make  and  file  annually  with  the 
Secretary  of  State  what  is  termed  an  anti- 
trust affidavit.  In  People  v.  Butler  Street 
Foundry,  supra,  an  action  to  recover  the 
penalty  of  $50  per  day  for  a  failure  to  make 
and  file  such  affidavit,  as  a  defense  to  such 
action  it  was  charged  that  to  require  the 
making  of  the  affidavit  was  a  violation  of 
the  constitutional  provision  of  the  state  that 
"no  person  shall  be  compelled  in  any  crim- 
inal case  to  give  evidence  against  himself." 
The  act  provided  immtmity  against  criminal 
prosecution  for  truthful  disclosures  of  mat- 
ters required  by  the  affidavit  The  affidavit 
required  a  disclosure  of  any  connection  of  the 
corporation  with  any  combinations,  pools, 
trusts,  etc.,  in  restraint  of  trade  or  com- 
merce. It  was  urged  that  the  Immnnlty  was 
not  coextensive  with  the  constitutional  priv- 
ilege, and  that  it  did  not  cover  prosecutions 
under  laws  of  other  states  or  of  the  laws  of 
the  United  States.  In  passing  upon  the  va- 
lidity of  the  anti-trust  act.  it  was  held  that 
while  the  act  might  be  broad  enough  to  in- 
clude trusts,  i>ool8,  and  combines  formed 
with  parties  outside  of  the  state,  yet  In  con- 
struing the  act  the  court  must  consider  it  as 
relating  to  trusts,  pools,  and  combines  formed 
within  the  state.  As  to  the  sufficiency  of 
the  Immunity  challenged,  it  wtis  held  that  it 
was  complete  as  against  prosecution  by  the 
federal  authorities  or  the  authorities  of  other 
states,  rince  the  affidavit  required,   to  the 
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making  of  which  Immunity  was  extended, 
need  relate  only  to  trusts,  pools,  and  com- 
bines within  the  state.  In  making'  reference 
to  the  sufficiency  of  the  Immunity  afforded 
by  the  act  as  applied  to  yiolatlons  of  the  fed- 
eral anti-trust  law,  the  court  said:  "The 
possibility  that  the  affidavit  required  by  sec- 
tion 7a  of  the  anti-tiust  act  of  1893  [Laws 
1803,  p.  00]  might  contain  disclosures  tend- 
ing to  show  a  violation  of  the  anti-trust  law 
of  some  other  state  or  of  the  United  States 
Is  not  a  real  and  probable  danger  of  criminal 
prosecution  within  the  constitutional  privi- 
lege against  giving  self-incriminating  evi- 
dence." 

The  anti-trust  law  (chapter  265,  p.  481, 
Laws  1897)  is  a  valid  exercise  of  legislative 
power,  and  is  not,  as  claimed  by  appellant, 
violative  of  the  fourteenth  amendment  of 
the  federal  Constitution.  Section  10  of  the 
act  contemplates  that,  In  the  pi-occedlng  or 
Investigation  before  the  district  court  or  dis- 
trict Judge  to  inquire  If  there  had  been  vio- 
lations of  the  state  anti-trust  law,  the  in- 
quiry will  be  confined  to  violations  of  that 
law.  The  record  discloses  the  examination 
of  appellant  upon  the  inquiry  to  have  been 
oonflned  to  its  legitimate  scope.  Within  the 
scope  of  the  inquiry,  tlie  immunity  affonled 
appellant  by  section  10  was  coextensive  with 
the  constitutional  privilege  Invoked  for  his 
protection.  The  possibility  that  his  answers 
to  the  ln<iulries  might  disclose  violations  of 
the  federal  anti-trust  law,  and  the  evidence 
thus  given  be  used  against  him  in  a  criminal 
prosecution  for  a  violation  of  that  law,  was 
not  a  real  and  probable  danger  of  criminal 
prosecution  within  the  constitutional  prlvl- 
loge  that  no  person  shall  be  a  witness  against 
himself.  Appellant  should  have  answered 
the  questions  asked  him  upon  the  Inciuiry. 

The  Judgment  of  the  court  below  is  affirm- 
ed.    All  tlie  Justices  concurring. 


FARM  INVESTMENT  CO.  v.  GALLTTP  et  al. 
(Supreme  Court  of  Wyoming.     May  24,  lOCM.) 

-WATERS     AND     WATER     COURSES  —   IRRIGATING 
DITCH— CONVEYANCES— i'ONSTBUCTION. 

1.  In  construing  conveyances  of  land  on  which 
there  is  an  irrigating  ditch,  to  ascertain  wliat 
interpst  in  the  ditch  passed  thereby,  the  instru- 
ni<>nt8  should  be  examined  in  the  liRht  of  the 
facta  regarding  the  use  of  the  ditch  before  and 
after  their  execution. 

2.  .\n  IrrigntinK  ditch  was  constructed  by  the 
o^*'ner  of  two  ndjoininK  tracts  of  land  in  con- 
nection with  owners  of  adjacent  tracts.  lie 
l>*>c'ame  the  owner  of  an  undivided  one-half  in- 
t**rest  in  the  ditch,  and  thereafter  mortgaged 
4>n<>  tract,  together  with  all  the  rlKht,  title,  and 
int<>re8t  in  and  to  the  ditch  thereon;  "the  same 
fyfioK  used  for  and  necessary  to  the  irrijpition 
of  the  lands."  lie  continued  in  possession  of 
|>oth  tracts  after  the  execution  of  the  mort- 
jcMKe.  usine  the  water  from  the  ditch  in  irri- 
^ncing  l)otn  tracts.  On  foreclosure  the  sher- 
iff" a  deed  purported  to  convey  the  ditch  and 
nil  water  rights  and  franchises  of  the  mortga- 
gors, of  whatever  nature.  The  grantee  subse- 
«|ia«^ntly  conveyed  to  defendants,  with  all  ap- 
l^urtenances,   water   and   irrigation   rights  and 


franchises,  ditches,  and  irrigation  works.  Plain- 
tiff acquired  the  other  tract.  Held,  that  the 
mortgage  and  deeds  tmder  which  defendants 
claimed  passed  so  much  only  of  the  mortgagor's 
interest  in  the  ditch  as  was  used  for,  and  neces- 
sary to,  the  irrigation  of  the  land  described 
therein,  entitling  plaintiff  to  have  its  title 
quieted  in  any  residue,  on  proof  of  prior  appro- 
priation. 

Error  to  District  Court,  Johnson  County; 
Joseph  lu  Stotts,  Judge. 

Action  by  the  Farm  Investment  Company 
against  Warren  Gallup  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.   Reversed. 

Alvln  Rennett,  for  plaintiff  in  error.  Par- 
melee  &  Hill,  for  defendants  in  error. 

POTTER,  J.  This  action  was  brought  by 
the  plaintiff  in  error  in  the  district  court  sit- 
ting in  the  county  of  Johnson  for  the  purpose 
of  having  its  alleged  right  to  the  use  of  cer- 
tain of  the  waters  of  French  creek  quieted, 
and  having  said  right  adjudged  superior  and 
prior  to  the  rights  of  the  several  defendants. 
The  original  defendants  were  Mary  L.  Car- 
penter, Juliet  II.  Taylor,  Verling  K.  Hart, 
Fred  W.  Foster,  Alice  S.  Rapelyea,  John  A. 
Fischer,  Robert  Foote,  and  Peter  Gorgen. 
Previous  to  the  trial,  Warren  Gallup,  James 

D.  Gallup,  and  Garret  B.  Gallup  were  sub- 
stituted for  Mary  L.  Carpenter;  they  having 
succeeded  to  her  Interest  in  the  subject  of 
the  controversy.  Answers  were  filed  by  all 
the  original  defendants,  with  the  exception 
of  Alice  S.  Rapelyea,  and,  after  their  substi- 
tution In  the  place  of  defendant  Carpenter, 
the  defendants  Gallup  filed  a  separate  an- 
swer, substantially  similar  to  the  answer  of 
their  predecessor  in  Interest,  but  conttilniug 
a  prayer  for  affirmative  relief.  It  appears 
that  the  appropriation  to  which  they  had  suc- 
ceeded and  the  appropriation  claimed  by  the 
plaintiff  were  made  by  means  of  the  same 
irrigating  ditch,  and  by  the  same  party— one 

E.  V.  Snider,  who  formerly  owned  the  lands 
claimed  by  the  defendants  Gallup  and  the 
pluintlff,  re8i)ectively — and  that  whatever  wa- 
ter right  they  had  and  have,  so  far  as  this 
suit  is  concerned  was  acquired  through  Sni- 
der; and,  claiming  to  have  succeeded  to  the 
title  of  Snider  In  that  ditch,  the  defendants 
Gallup  prayed  that  the  title  thereto  be  qui- 
eted in  them  as  against  tlie  plaintiff.  The 
ditch  had  been  constructed  by  Snider  and 
others  Jointly,  and  It  is  admitted  that  he 
owned  an  undivided  one-half  Interest  in  it. 
Snider  had  entered  the  land  now  owned  by 
plaintiff  under  the  desert  land  act,  and  the 
lands  now  owned  by  the  Gallups  as  a  home- 
stead, and  had  obtained  a  patent  for  both 
tracts;  and,  liavlng  separately  mortgaged 
both  tracts,  and  defaulted  in  the  mortgages, 
tlie  lands  were  sold  upon  foreclosure,  and 
Mary  L.  Carpenter  became  the  purcha.ser  of 
the  homestead  tract,  and  the  plaintiff  of  tlio 
other.  Subsequently,  and  after  the  coiii- 
nipucement  of  this  suit,  Mary  L.  Carpenter 
conveyed  her  premises  to  the  Gallups.    The 
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mortgage  of  tbe  homestead  bad  been  exe- 
cuted to  one  Alfred  Bacon  in  1889,  and  tbat 
covering  the  land  acquired  under  the  desert 
land  act  to  tbe  plaintiff  In  1891. 

Tbe  cause  was  tried,  and  there  was  a  gen- 
eral finding  for  the  defendants;  but  tbe 
court  also  found  specially  that  the  said  Sni- 
der had,  by  his  mortgage  of  tbe  homestead  to 
Bacon,  conveyed  to  the  latter  all  bis  Interest 
in  and  to  the  ditch  referred  to,  and  that  the 
defendants  Warren  Gallup,  James  D.  Gallup, 
and  Gan-et  B.  Gallup  were  the  owners  of 
that  Interest,  and  entitled  to  have  their  title 
quieted.  Judgment  was  thereupon  entered 
denying  the  relief  demanded  by  the  plaintiff, 
quieting  the  title  of  the  defendants  Gallup 
In  the  ditch,  and  awarding  them  a  judgment 
for  their  costs  against  the  plaintiff;  and  It 
was  ordered  that  the  other  defendants  go 
hence  without  day,  and  recover  their  costs 
from  the  plaintiff.  That  judgment  Is  before 
this  court  for  review  on  error. 

The  plaintiff's  evidence  was  confined  to  a 
showing  of  the  extent  of  tbe  use  which  bad 
been  made  of  the  ditch,  and  the  water  con- 
veyed therein.  In  the  irrigation  of  Its  land; 
evidently  relying  upon  certain  admissions 
and  allegations  of  the  answers  to  establish 
the  other  elements  necessary  to  the  proof  of 
Its  alleged  right.  The  petition  alleges  that 
on  April  18, 1879,  Ellas  V.  Snider  entered  the 
land  claimed  by  plaintiff  under  the  desert 
laud  act,  and  Immediately  thereafter  con- 
veyed water  thereon  for  the  purpose  of  culti- 
vating tbe  same  from  a  stream  known  as 
"French  Creek,"  and  its  tributaries,  and  con- 
structed a  ditch  from  said  creek  to,  upon, 
and  through  the  land,  for  the  purpose  of 
properly  Irrigating  it,  and  became  the  one- 
half  owner  of  the  ditch  called  "Snider  Ditch 
No.  1,"  having  a  capacity  of  eight  cubic  feet 
of  water  per  second  of  time,  and  that  tbe 
ditch  was  necessary  in  conveying  water  from 
said  sti-eam  to  and  upon  the  land  aforesaid. 
It  is  alleged  that  Snider  was  the  first  appro- 
prlator  upon  the  stream,  and  that  the  water 
so  appropriated  had  been  necessarily,  con- 
tinuously, and  openly  usetl  without  interrup- 
tion In  the  irrigation  of  the  land  of  plaintiff. 
It  is  also  alleged  that  the  mortgage  under 
which  plaintiff  acquired  Its  title  conveyed 
tbe  land,  with  all  water  rights  for  irrigating 
the  same,  and  that  tbe  defendants  assert  ad- 
verse rights  to  the  use  of  tlie  water  of  said 
French  creek,  thereby  clouding  the  plalntllTs 
title  to  tlie  use  of  the  water  appropriated  for 
Its  land. 

The  separate  answers  of  the  several  de- 
fondants  admit  tliat  at  or  about  the  time 
stated  In  the  petition  the  said  Snider  con- 
structed Snider  Ditch  No.  1  for  the  purpose 
of  irrigating  tbe  lauds  of  plaintiff,  but  deny 
that  the  ditch  was  constructed  or  used  exclu- 
sively for  tbat  purpose— averring,  on  the  con- 
trar>%  tbat  the  purpose  was  also  the  Irriga- 
tion of  other  lands  owned  by  certain  of  the 
defendants;  and  the  defendants  Taylor, 
Hart,  and  Foster  allege  tbat  the  ditch  was 


constructed  jointly  by  Snider  and  one  Ver- 
llng  K.  Hart,  deceased  (tbe  latter  owning  a 
one-half  Interest  therein),  for  the  purpose  of 
irrigating  certain  lands  now  owned  by  said 
last-named  defendants.  It  is  fm^her  admit- 
ted by  tbe  answers  that  the  plaintiff  is  tbe 
owner  of  the  lands  claimed  by  it  In  the  peti- 
tion, and  of  all  the  water  rights  pertaining 
thereto,  if  any,  and  that  its  title  to  such 
lands  and  water  rights  was  derived  from  the 
said  Snider.  It  is  denied  that  the  waters  of 
French  creek  were  ever  used  upon  plalntiCTs 
lands  to  the  extent  of  eight  cubic  feet  per 
second,  or  in  excess  of  two  cubic  feet.  But 
the  answer  of  defendants  Gallup  denies  that 
such  waters  were  so  used  in  excess  of  one 
cubic  foot.  It  Is  alleged  in  the  answers  that 
Snider  was  interested  in  two  other  irrigating 
ditches  taking  water  from  Clear  creek,  from 
which  the  lands  of  plaintiff  were  chiefly  ir- 
rigated, and  that  only  a  small  portion  of 
such  lands  was  ever  irrigated  by  water  from 
French  creek,  and  that  tbe  extent  to  which 
such  lands  were  irrigated  with  water  from 
the  last-named  stream  did  not  exceed  70 
acres,  as  alleged  by  the  defendants  Gallup, 
or  140  acres,  as  alleged  by  the  other  defend- 
ants. Neither  of  the  defendants  alleges  any 
abandonment  of  the  use  of  the  water  upon 
plaintiff's  land.  Each  defendant  sets  up  a 
right  to  a  certain  appropriation  of  the  waters 
of  French  creek  for  irrigation.  The  defend- 
ants Gallup  allege  the  date  of  the  appropria- 
tion for  their  land  as  March,  1879,  anterior 
to  tbe  appropriation  for  the  land  of  plaintiff, 
and  the  amount  of  this  appropriation  as  .71 
cubic  feet  per  second,  for  the  irrigation  of 
50  acres  of  land.  The  defendants  Hart, 
Foster,  and  Taylor  allege  their  appropriation 
to  have  been  made  at  or  about  the  same  time 
as  that  made  for  plaintiff's  land,  and  the 
amount  thereof  as  .93  cubic  feet  per  second. 
The  aijpropriations  claimed  by  Fischer  and 
Gorgen  are  alleged  to  have  been  made  In 
188.%  and  that  claimed  by  Foote  In  1884. 
The  appropriations  claimed  by  the  plaintiff, 
the  Gallups,  and  Hart  and  associates,  were 
all  inaugurated  by  the  construction  of  the 
same  ditch,  viz..  Snider  Ditch  No.  1,  and  the 
conveyance  of  the  water  therein  to  and  upon 
tbe  lands  owned  by  them,  reflectively.  The 
claim  of  priority  asserted  by  the  defendants 
Gallup  over  the  appropriation  originally  ac- 
quired for  the  lands  of  plaintiff  is  founded 
upon  the  alleged  fact  that  their  land  is  situ- 
ated nearer  the  head  gate  of  tbe  ditch,  and 
was  therefore  first  reached  by  the  water 
thereby  diverted.  We  fail,  bow^ever.  to  dis- 
cover in  the  evidence  any  proof  as  to  the  or- 
der in  which  tbe  water  was  applied  upon  the 
respective  tracts.  It  is  clear  that  the  Gal- 
lup land  is  located  above  that  of  plaintiff, 
but  It  appears  that  both  tracts,  at  the  time 
of  the  construction  of  the  ditch,  and  for  an 
Indefinite  period  thereafter,  formed  part  of 
what  is  called  in  the  evidence  the  "Snider 
Ranch."  Whether,  in  the  absence  of  a  show- 
ing of  a  contrary  intention,  the  priority  h» 
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between  the  two  tracts  would  depend  upon 
tbe  order  In  which  the  water  was  applied  to 
theiu,  respectively— the  same  ditch  having 
been  constructed  for  the  pui-pose  of  Irrigating 
both  tracts— it  is  unnecessary  to  determine  at 
this  time,  and  we  do  not  decide  that  ques- 
tion. We  observe  that  the  board  of  control, 
in  adjudicating  the  rights  upon  the  stream, 
awarded  to  Hart  and  associates,  the  owners 
of  one-half  of  the  ditch,  and  to  Mary  L.  Car- 
penter, who  had  become  the  owner  of  the 
Snider  homestead,  an  equal  priority  as  to 
time,  viz.,  priority  No.  1.  It  does  not  appear 
that  the  plaintiff  was  a  party  to  that  adjudi- 
cation, and  this  suit  Is  doubtless  brought  to 
determine  its  priority,  in  view  of  the  fact 
that  its  right  had  not  been  adjudicated  In  the 
statutory  proceeding  before  the  board.  Farm 
Investment  Co.  v.  Carpenter,  9  Wyo.  110,  61 
Pac.  258,  50  L.  R.  A.  757,  87  Am.  St.  Rep.  918. 
The  allegations  in  the  answer  of  the  defend- 
ants Gallup  to  the  effect  that  their  appropri- 
ation was  prior  to  that  of  plaintiff  were  de- 
nied by  the  reply,  and  it  is  evident  that, 
■whatever  might  otherwise  have  been  the  rel- 
ative rights  of  those  defendants  and  the 
plaintiff,  the  former  relied  to  establish  their 
defense,  as  well  as  their  right  to  affirmative 
relief,  upon  the  conveyances  under  which 
they  derive  title  to  their  premises.  They  as- 
serted by  their  answer— and  the  trial  court 
apparently  adopted  that  theory— that  the 
Snider  mortgage  of  the  homestead  conveyed 
his  entire  interest  in  the  ditch,  and  that  Mary 
Tj.  Carpenter,  by  her  purchase  at  foreclosure 
sale,  succeeded  to  that  Interest,  and  by  her 
subsequent  deed  conveyed  the  same  to  the 
defendants  Gallup.  We  think  the  record  dis- 
closes that  to  have  been  the  sole  theory  upon 
which  the  case  was  decided,  since  the  plain- 
tiff was  denied  any  appropriation,  although 
there  was  testimony  to  show  that  before  and 
after  Snider  conveyed  the  lands,  and  includ- 
ing the  year  previous  to  the  trial,  the  lands 
of  plaintiff  were  irrigated  to  some  extent  by 
water  taken  from  the  ditch  in  question. 

It  is  true  that  the  defendants  showed  that 
the  water  carried  \ipon  plaintifTs  land 
through  the  ditch  was  chiefly  Clear  creek 
water,  which  in  some  imexplained  manner 
was  taken  into  French  creek,  and  from  there 
flowed  Into  Snider  Ditch  No.  1.  One  wit- 
ness gives  as  the  reason  therefor  that  most 
of  the  water  naturally  flowing  in  French 
creek  was  taken  out  by  persons  further  up 
the  stream.  The  tendency  of  the  evidence, 
however,  is  to  show  that  French  creek  nat- 
urally supplies  only  a  small  quantity  of  wa- 
ter. But  It  does  not  sufficiently  appear  that 
none  of  the  waters  of  French  creek  were  car- 
ried upon  the  land  of  plaintiff  to  Justify  an 
affirmance  of  the  Judgment  on  that  ground 
alone.  The  testimony  is  to  the  effect  that 
the  water  with  which  the  land  was  irrigated 
▼ns  chiefly  Clear  creek  water;  but  we  do 
not  understand  that  it  disproves  tbe  use  or 
appropriation  of  any  water  from  French 
Creek,  though  it  warrants  tbe  inference  that 


but  a  small  quantity  of  such  water  has  been 
so  used,  at  least  In  later  yeai-s.  But  there 
is  no  fluding  as  to  the  quantity,  nor  as-  to 
the  number  of  acres  of  land  irrigated  there- 
with. 

Now,  it  la  clear  that,  whatever  the  extent 
of  plaintiff's  right  on  French  creek,  if  it  had 
any  right  -at  all.  It  is  superior  to  that  of  the 
defendants  not  taking  water  from  the  so- 
called  Snider  ditch,  since  tiielr  answers  show 
subsequent  appropriations,  and  admit  the  ap- 
propriation of  plaintiff's  grantor,  and  the 
continued  use  of  the  water  on  plaintiff's  land 
to  a  limited  extent.  And  the  other  defend- 
ants, all  of  whom  use  the  Snider  ditch,  make 
similar  admissions  in  their  pleadings,  while 
alleging  priority  of  right  as  against  the 
plaintiff;  but  to  establish  that  priority  they 
Introduced  In  evidence  and  relied  upon  cer- 
tain conveyances  deemed  sufficient  to  vest 
In  certain  of  the  defendants  all  the  interest 
that  Snider  originally  possessed  In  the  ditch 
through  which  the  appropriation  for  plaln- 
tifTs  land  was  acquired,  and  hence  sufficient 
to  deprive  tbe  plaintiff  of  any  ditch  or  con- 
duit for  conveying  the  water  upon  its  land, 
and  to  render  It  Incapable  of  asserting  a 
water  right,  upon  the  principle  announced 
by  this  court  In  McPhali  v.  Forney,  4  Wyo. 
556,  35  Pac.  773— that  it  Is  necessary  to  the 
creation  and  preservation  of  a  water  right 
to  provide  means  for  the  continual  diversion 
of  the  water  from  its  natural  channel,  and 
that  a  party  cannot  arbitrarily  seize  and  use 
another's  ditch,  or  Interest  in  a  ditch,  for 
that  purpose. 

It  becomes  Important,  therefore,  to  con- 
sider the  effect  of  such  conveyances.  The 
mortgage  executed  by  Snider  upon  his  home- 
stead, following  the  description  of  the  land, 
contained  these  words:  "Together  with  all 
my  right,  title  and  Interest  in  and  to  the 
Snider  Ditch  No.  1,  the  same  being  used  for 
and  necessary  to  the  Irrigation  of  said  lands, 
and  appears  of  record  In  the  office  of  the 
County  Clerk  and  Ex  Officio  Register  of 
Deeds  in  and  for  Johnson  County  In  Book 
'A'  of  Miscellaneous  records  on  page  614." 
The  record  referred  to  Is  not  in  evidence,  but 
the  one  evidently  intended  is  the  ditch  state- 
ment required  to  be  filed  under  the  statute 
enacted  in  1886.  The  sherifTs  deed  on  fore- 
closure to  Mary  L.  Carpenter  conveys,  with 
the  land.  "Snider  Ditch  No.  1,  and  all  the 
water  rights  and  franchises  of  the  mort- 
gagors of  whatever  nature,  to  water  used 
for  the  irrigation  of  said  land."  Of  course, 
no  greater  interest  than  that  conveyed  by 
the  mortgage  could  have  been  granted  by 
the  deed  of  the  sheriff.  The  deed  from  Mary 
L.  Carpenter  conveys  to  Warren  Gallup,  Gar- 
ret B.  Gallup,  and  James  D.  Gallup  the  same 
land,  "together  with  all  appurtenances,  water 
and  irrigation  rights  and  franchises,  ditches 
and  irrigation  works  belonging  thereto."  It 
is  to  be  observed  that  the  deed  from  Car- 
penter to  Gallup  makes  no  specific  reference 
to  Snider  Ditch  No.  1,  nor  any  other  ditch 
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by  name.  There  is  no  attempt  by  tbat  deed. 
Judged  by  its  terms,  to  dispose  of  or  convey 
any  particular  interest  in  tlie  ditch,  disasso- 
ciated from  its  character  as  an  appurtenant 
or  belonging  to  the  land  conveyed.  To  bring 
all  of  Snider's  original  one-half  interest  in  the 
ditch  within  the  operation  of  tbat  deed,  it 
is  plainly  essential  that  It  be  shown  tbat  it 
had  become  an  appurtenant  to  the  land,  or 
belonged  to  it;  that  it  was  all  acquired  and 
held  88  necessary,  or  at  least  as  convenient, 
to  the  proper  diversion  and  use  of  the  water 
appropriated  for  that  particular  tract  Yet 
there  is  no  averment  or  proof  to  the  effect 
that  Snlder's  entire  Interest  in  the  ditch  was 
ever  exclusively  used,  or  was  necessary  for 
the  irrigation  of  the  homestead.  On  the  con- 
trary. It  appears  that  his  interest  was  ac- 
quired and  used  for  the  purpose  of  conveying 
water  to  the  lauds  embraced  within  both  his 
homestead  and  desert-land  entry.  In  the  an- 
swer of  defendants  Gallup,  the  present  own- 
ers of  the  homestead,  it  is  alleged  "that,  at 
the  time  of  the  construction  of  the  said  Sni- 
der Ditch  No.  1,  the  said  Ellas  U.  Snider 
was  the  occupant  and  claimant,  by  virtue  of 
a  homestead  flling,  of  the  north  half  of  the 
north  half  of  section  2G  in  township  51  north, 
of  range  82  west,  containing  160  acres;  that 
said  Ellas  tJ.  Suider  was  the  owner  of  an 
undivided  one-half  interest  in  said  Snider 
Ditch  No.  1;  and  that  the  said  ditch  was 
constructed  and  used  for  the  purpose  of 
Irrigating  said  last-named  tract  of  land,  in 
connection  with  that  now  owned  by  the 
plaintiff,  and  the  land  of  one  Verllng  K. 
Hart,  who  was  a  half  owner  In  said  ditch." 
Without  proof,  therefore,  of  sufficient  facts 
to  show  that  Snlder's  half  interest,  in  its 
entirety,  belonged  or  was  appurtenant  to  the 
homestead,  exclusive  of  any  other  land, 
when  the  deed  to  the  defendants  Gallup  was 
executed  and  delivered,  the  finding  of  the 
trial  court  that  they  had  become  the  owners 
of  an  vmdlvided  one-half  Interest  In  the  ditch 
would  clearly  seem  to  be  unsupported,  what- 
ever may  have  been  acquired  by  their  gran- 
tor. The  precise  location  of  the  ditch  is  not 
disclosed,  but  it  is  doubtless  safe  to  say  that 
it  is  not  all  constructed  upon  the  tract  known 
as  the  "homestead";  and  certainly  some 
showing  would  be  required  to  Justify  the 
conclusion  that  the  part  of  the  ditch  beyond 
the  homestead  was  appurtenant  to  it.  Al- 
though the  capacity  of  the  ditch  is  not  clear- 
ly stated,  the  record  fails  to  show  that  a  half 
Interest  is  required  to  properly  carry  the  wa- 
ter appropriated  for  the  homestead,  but  an 
inference  to  the  contrary  seems  to  be  au- 
thorized, If  any. 
The  above  considerations  compel  us  Inevi- 
tably to  hold  that  it  was  error,  upon  the 
facts  In  the  case,  to  quiet  the  title  of  the 
defendants  Warren,  Garret  B.,  and  James 
Gallup  to  an  undivided  one-half  Interest  In 
the  ditch.  While  the  defendants  failed  to 
show  themselves  entitled  to  afilnnatlve  re- 
lief, the  question  remains  whether  the  plain- 


tiff established  an  existing  water  right.  The 
court  found  that  it  had  not,  and  that  finding 
was  evidently  based  upon  the  theory  that, 
by  the  mortgage  to  Bacon  of  the  houiesteatl 
premises,  Snider  conveyed  his  entire  right 
and  interest  In  the  ditch,  so  tbat  the  plain- 
tiff acquired  none  under  the  mortgage  to 
which  it  succeeded.  The  correctness  of  that 
finding  is  challenged.  We  will  restate  the 
material  language  of  the  mortgage:  "To- 
gether with  all  my  right,  title  and  interest 
in  and  to  the  Snider  Ditch  No.  1,  the  same 
being  used  for  and  necessary  to  the  Irriga- 
tion of  said  lands,  and  appears  of  record." 
etc.  Defendants  contend  that  these  terms 
cover  all  interest  and  title  that  Snider  had 
In  the  ditch,  but  on  the  part  of  plaintiff  it 
is  insisted  that  only  so  much  of  bis  interest 
was  conveyed  as  was  in  fact  used  for,  and 
necessary  to,  the  irrigation  of  the  lands  de- 
scribed. The  mortgage  itself  does  not  de- 
fine the  extent  of  the  grantor's  interest,  nor 
the  character  of  his  title;  and,  from  all  that 
appears  in  that  instrument,  he  might  have 
been  the  sole  owner.  Upon  extrinsic  inquiry, 
however,  it  Is  learned  that  his  right  was  lim- 
ited to  an  undivided  one-half  Interest,  which 
was  acquired  by  Joining  In  the  original  con- 
struction of  the  ditch.  That  fact  Is  admit- 
ted by  the  parties,  but  It  is  further  admitted 
that  the  ditch  was  constructed  for  the  pur- 
pose of  Irrigating  both  tracts  of  the  mort- 
gagor's land — that  now  owned  by  plaintiff 
and  defendants  Gallup,  respectively — anil  that 
such  purpose  was  actually  consummated;  that 
both  before  and  after  the  execution  of  the 
mortgage  the  mortgagor  used  the  ditch  for 
conveying  water  upon  the  land  of  plaintiff 
as  well  as  that  of  defendants;  and  that  It 
continued  to  be  so  used  after  the  passing  of 
his  title  in  the  lands  to  other  parties.  The 
instrument  should  be  examined  In  the  light 
of  these  facts.  Frank  v.  Hicks,  4  Wyo.  QUI. 
35  Pac.  475,  1025.  In  view  of  the  descriptive 
words  following  the  mention  of  the  ditch,  we 
regard  it  as  significant  that  the  mortgage 
does  not  in  explicit  terms  convey  an  undi- 
vided one-half  Interest  Had  the  reference 
to  the  grantor's  right  title,  and  Interest  in 
the  mentioned  dltcb  been  followed  by  such 
words,  without  more,  as  the  following,  "the 
same  being  an  undivided  one-half  interest" 
there  would  be  little  difficulty  In  understand- 
ing the  Intention,  In  the  absence  of  extrinsic 
circumstances.  Such  words  would  be  clearly 
descriptive  of  the  thing  conveyed.  We  think 
the  words  which  do  follow  are  to  be  regai-de<l 
likewise  as  descriptive,  and  that,  as  conceded 
by  counsel,  the  words  "the  same"  refer  to 
the  antecedent  expression,  "all  my  right,  title 
and  Interest"  If  we  substitute  for  "the 
same"  the  words  referred  to,  the  descriptive 
sentence  would  read,  "All  my  right,  title  and 
interest  being  used  for  and  necessary  to  the 
Irrigation  of  said  lands,"  and  the  entire 
clause  would  read,  "Together  with  all  my 
right,  title  and  Interest  in  and  to  the  Snider 
Ditch  No.  1,  being  used  for  and  necessary  to 
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the  irrigatiuD  of  said  lands,"  Reading  the 
disputed  clause  in  that  way,  and  bearing  the 
fuL-ts  in  niiud,  we  tbinic  it  cannot  be  held  that 
an  undivided  one-balf  interest  in  the  dltcb 
was  conveyed,  or  intended  to  be  conveyed, 
unless  such  interest  was  all  necessary  to,  and 
was  used  for,  the  irrigation  of  the  mortgaged 
premises. 

It  is  to  be  remembered  that  the  instrument 
was  a  mortgage,  and  until  1893  the  mortga- 
gor retained  possession  of  both  tracts,  ap- 
parently enjoying  them  as  part  of  one  ranch 
or  farm,  and  that  to  some  extent  tlie  ditch 
and  its  connected  water  right  had  become 
appurtenant  to  tlie  land  subsequently  coming 
Into  the  possession  of  plaintiff.  Frank  v. 
Ilicks.  supra.  The  clause  in  the  mortgage 
referring  to  the  ditch  discloses  a  purpose  to 
carry  with  the  laud  described  an  appurtenant 
water  right,  rather  than  a  siiecittc  property 
independent  of,  or  additional  to,  the  land,  or 
something  which  was  an  appurtenance  to 
other  lands.  The  descriptive  words  are  to  be 
construed  as  deflnlng  with  greater  particu- 
larity the  interest  or  estate  intended  to  be 
c-onveyed.  The  sense  in  which  the  words 
"the  same  being"  were  employed  will,  we 
think,  be  better  understood  by  transposing 
them  so  as  to  read,  "being  the  same,"  where- 
by the  true  intention  would  api>ear  to  be 
expressed,  and  the  interest  to  be  conveyed 
clearly  defined  as  that  which  was  being  used 
and  uec-essarj'  in  irrigating  the  land.  It  is 
argued  that  the  reference  to  the  use  and 
necessity  of  the  ditch  property  or  interest 
amounts  to  a  statement  by  the  grantor  that 
all  of  his  property  in  the  ditch  was  used  and 
was  necessary  for  such  irrigation.  Such  a 
statement,  however,  would  seem  to  disagree 
with  the  admitted  facts,  and  hence  we  would 
hardly  feel  authorized  in  accepting  that  view 
of  counsel.  But  the  argument  proves  too 
much,  since  it  concedes  an  Intention  to  con- 
vey only  such  water  right  as  bad  become 
connected  with  the  mortgaged  land;  and, 
moreover,  we  think  the  more  reasonable  in- 
terpretation of  the  qualifying  words  is  tliat 
they  are  not  so  much  a  recital  of  facts  or 
conditions,  as  explanatory  or  descriptive  of 
the  property  antecedently  mentioned.  Upon 
a  careful  consideration  of  the  terms  of  the 
mortgage  in  conne<-tion  with  the  facts  and 
circumstances  existing  at  the  time  of  its  ex- 
ecution, we  are  therefore  constrained  to  hold 
that  so  much  only  of  the  Snider  interest  In 
the  ditch  was  included  in  the  property  cov- 
ered by  the  Bacon  mortgage  as  was  "used 
for,  and  necessary  to,  the  irrigation  of  the 
land  therein  described. 

Finally  it  is  contended  that  the  plaintiff 
was  properly  denied  any  relief  on  the  ground 
that  there  was  a  failure  on  Us  part  to  prove 
that  there  would  be  a  residue  of  the  Snider 
half  Interest  In  the  ditch,  beyond  that  re- 
quired for  the  water  right  appropriated  for 
the  land  described  in  the  mortgage.  It  is 
true  that  the  evidence  is  not  very  specific  on 
that  point.  But  it  is  admitted  by  the  plead- 
ings that  the  ditch  was  built  in  the  first  place 


(or  the  purpose  of  appropriating  water  for 
the  land  of  plaintiff,  and  that  water  was 
thereby  applied  to  that  land;  and  the  alle- 
gation of  the  petition  that  such  appropriation 
was  continuously  and  openly  used  is  denied 
only  to  the  extent  that  not  more  than  one 
cubic  foot  was  so  used,  and  not  to  exceed  70 
acres  were  irrigated  from  French  creek.  The 
evidence,  while  not  very  definite,  respecting 
the  number  of  acres  Irrigated  from  the  last- 
named  stream,  or  the  quantity  of  water  con-' 
tinuously  used,  does  tend  to  show  a  use  of 
the  ditch  in  various  years,  although  the  lar- 
ger proportion  of  the  water  conveyed  through 
it  upon  plaintiff's  premises  seems  to  have 
been  drawn  from  Clear  creek  after  It  had 
l>een  diverted  Into  French  creek.  There  is 
no  explanation  of  the  manner  In  which  the 
waters  of  Clear  creek  were  appropriated,  or 
the  time  when  such  an  appropriation.  If  any, 
was  made;  but  there  is  a  clear  tendency  in 
the  evidence  to  show  that  the  waters  of  that 
stream  were  drawn  from  French  creek  into 
the  ditch  in  question,  and  applied  to  plain- 
tiff's land.  We  are  in  the  dark  as  to  wheth- 
er the  ditch  constituted  a  part  of  the  means 
by  which  an  appropriation  was  made  from 
Clear  creek.  If  it  did,  then  there  would  ap- 
pear to  be  an  additional  reason  for  holding 
that  Snider  did  not  intend  to  convey  by  the 
Ba<-on  mortgage  all  his  interest  in  the  ditch, 
since  the  water  appropriation  for  the  land 
therein  described  was  made  from  French 
creek  only,  so  far  as  the  record  discloses. 
Again,  the  evidence  does  not  disprove  that 
the  waters  of  French  creek,  to  some  extent, 
at  least,  were  used  by  plaintiff.  It  may  be 
conceded  that  such  use  is  shown  to  a  very 
limited  extent,  but  if  it  was  so  limited  be- 
cause subsequent  appropriators  on  the  stream 
al>ove  the  head  gate  of  the  Snider  ditch  di- 
verted the  water,  as  indicated  by  one  of  the 
witnesses,  that  fact  should  not  oi)erate  to 
deprive  plaintiff  of  a  prior  valid  right.  It  Is 
evident,  however,  that  this  particular  ques- 
tion did  not  enter  Into  the  consideration  of 
the  district  court,  and  that  the  theory  upon 
which  Judgment  was  pronounced  was  that 
plaintiff's  grantor  had  previously,  by  the 
mortgage  aforesaid,  conveyed  away  all  Ms 
Interest  in  the  canal  through  which  plain- 
tiff's land  was  irrigated  from  French  creek, 
irresi)ectlve  of  the  Interest  required  for  the 
proiJer  irrigation  of  the  land  embraced  In 
the  mortgage.  As  we  have  been  led  to  dif- 
ferently interpret  the  terms  and  effect  of  the 
mortgage,  the  case  should  be  remanded  for 
new  trial;  and  If  there  Is  any  ground  for  the 
contention  of  defendants  that  their  appro- 
priation in  fact  antedates  that  made  for  the 
land  of  plaintiff,  and  that  none  of  the  waters 
of  French  creek  remain  for  plaintiff,  the 
matter  should  first  be  considered  and  deter- 
mined in  the  trial  court. 

For  the  reasons  set  forth,  the  Judgment 
will  be  reversed,  and  the  cause  remanded  for 
new  trial. 

CORN,  0.  J.,  and  KNIGHT,  J.,  concur.        , 
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JORALMON  et  al.  ▼.  McPHEE  et  al. 

(Sapreme  Court  of  Colorado.     January  Term, 
1903.) 

BECEITEB  —  COMPENSATION— ALLOWANCE— NO- 
TICE—INADVERTENCE    AND    MISTAKE. 

1.  A  receiver,  who  bad  been  superseded  and 
afterwards  discbarged,  filed  an  application  for 
compensation  on  the  morning  of  the  final  ad- 
journment for  the  term,  and  on  the  day  on 
which  the  judge's  term  of  office  expired,  and  se- 
cured an  order  of  allowance.  On  that  morning 
the  receiver's  attorney  notified  the  attorney 
for  the  interested  parties  that  the  application 
for  compensation  would  be  made  in  the  after- 
noon, 'rhe  court,  however,  adjourned  before  12 
o'clock.  The  judge  deposed  that  he  was  under 
the  impression  that  the  receiver  had  acted  con- 
tinuously from  the  time  of  his  appointment  un- 
til his  discharge,  and  was  not  informed  that 
he  had  been  superseded,  and  that  he  made  the 
allowance  without  considering  any  testimony 
as  to  the  value  of  the  services,  except  the  re- 
ceiver's own  statement.  Held,  that  the  order 
of  allowance  should  be  set  aside. 

Appeal  from  District  Court,  Arapahoe 
County. 

Action  by  H.  M.  Joralmon  and  others 
agnlnst  Charles  D.  McPhee  and  others.  Ap- 
peal from  an  order  allowing  compensation  to 
receiver.    Reversed. 

T.  J.  O'Donnell,  Milton  Smith,  and  Bene- 
dict &  Phelps,  for  appellants.  Hartzell  & 
Steele,  D.  V.  Burns,  and  Whitford,  Whltford 
&  May,  for  appellees. 

STEELE,  J.  During  the  pendency  of  the 
case  of  McPhee  et  al.  v.  Joralmon  et  al.,  and 
on  July  9,  1897,  the  Judge  of  the  district 
court  appointed  J.  A.  Fleming  receiver  of  the 
proi)erty  Involved.  On  March  14,  1899,  F.  E. 
Gove  was  appointed  receiver  In  the  place  of 
Fleming.  July  2,  1900,  Gove,  having  thereto- 
fore filed  his  report  as  such  receiver,  was  dis- 
charged. January  7,  1901,  Fleming  filed  ap- 
plloatlon  for  compensation  as  receiver;  and 
on  the  same  day  his  comi)en8ation,  In  the  simi 
of  $317,  was  allowed,  and  he  was  decreed  a 
first  Hen  upon  the  premises.  January  23, 
1901,  application  was  made  by  T.  J.  &  K.  D. 
O'Donnell  to  set  aside  the  order  allowing 
comiiensatlou  to  the  receiver,  and  on  the  Gth 
day  of  May,  1901,  the  motion  was  denied.  On 
December  2,  1901,  an  order  was  made  by  this 
court  granting  the  application  of  T.  J.  &  K.  D. 
O'Donnell  for  leave  to  file  supplemental  tran- 
script. Joralmon  v.  Mcl'hee,  29  Colo.  135,  OC 
Puc.  882. 

From  the  affidavits  filed  In  support  of  the 
application  to  set  aside  the  order  allowing 
compensation  to  the  receiver.  It  appears  that 
the  application  for  allowance  w-as  made  ex 
parte;  that  the  order  was  made  on  the  morn- 
ing of  January  7, 1901,  shortly  before  the  final 
adjournment  of  the  district  court  for  the 
term;  that,  about  11  o'clock  of  said  day,  the 
attorney  of  record  for  the  receiver  notified 
the  attorney  for  T.  J.  &  K.  D.  O'Donnell  that 
the  application  for  comiiensation  would  be 
made  at  2  o'clock  on  the  same  day;  that  the 
court  adjourned  for  the  term  shortly  before 


12  o'clock  of  that  day;  that  the  application 
was  presented  to  the  court  by  the  receiver  In 
person,  and  not  by  attorney.  The  aSidavit  of 
Hon.  Calvin  P.  Butler,  the  Judge  of  the  dis- 
trlc-t  court  who  granted  the  order  allowing 
compensation,  states  that  the  receiver  made 
verbal  application  on  January  5,  1901,  for  an 
order  allow^lng  compensation;  that  affiant  in- 
formed the  receiver  that  he  should  notify  T. 
J.  O'Donnell  of  the  application;  that  the  re- 
ceiver said  that  O'Donnell  was  not  friendly 
to  him,  and  would  not  pay  any  attention  to 
his  demand;  that  thereafter,  on  January  7, 
1901,  shortly  before  the  final  adjournment  of 
the  court  for  the  term,  the  receiver  presented 
his  petition  for  allowance;  that  the  deiionent 
was  under  the  Impression  that  said  Fleming 
had  acted  as  receiver  of  the  proi>erty  contin- 
uously from  the  time  of  his  appointment  un- 
til the  receiver  was  finally  discharged,  and 
did  not  recall  to  mind,  and  was  not  informed 
by  said  Fleming,  that  Fleming  had  been  dl?;- 
charged  as  such  receiver,  and  F.  E.  Gove  ap- 
pointed; and  that,  under  such  impression, 
and  without  considering  any  testimony  as  to 
the  value  of  the  services,  except  Fleming's 
own  statement,  the  deponent  made  the  order 
of  allowance.  It  also  apiiears  that  the  term 
of  oflice  of  the  said  Judge  expired  on  the  7th 
day  of  January,  1901.  Had  Judge  Butler  con- 
tinued in  ofiice,  he  would  undoubtedly  have 
set  aside  the  Judgment,  because  rendere«I 
through  inadvertence  and  mistake.  The  Judg- 
ment was  rendered  during  the  hurry  of  the 
last  hours  of  his  term  of  office,  and  before  the 
hour  fixed  In  the  notice  given  by  counsel.  We 
are  of  opinion  that  the  Judgment  should  be 
set  aside,  thus  affording  the  parties  In  interest 
an  opportunity  to  be  heard  upon  the  ques- 
tion of  the  amount  of  compensation  to  be  al- 
lowed the  receiver. 
Reversed  and  remanded. 


COLORADO  FUEL  &  IRON  CO.  v.  KID- 
WELL. 

(Court  of  Appeals  of  Colorado.    May  9,  190i.> 

ASSTONMENT    OF    WAGES    TO    BE    EARNED — CON- 
SIDERATION— VALIDITY— ACCEPTANCE    BY 
EllPLOVER. 

1.  Where  an  employe's  assignment  of  his 
wages  to  be  earned  expressly  transferred  suffi- 
cient "to  cover  all  moneys  now  due"  by  the 
employG  to  the  assignee,  a  creditor  of  the  em- 
ployf,  assailing  the  validity  of  the  assi°7iment 
on  the  ground  that  it  is  not  supported  by  a 
consideration,  has  the  burden  of  proving  that 
there  was  no  indebtedness  existing  at  the  lime 
of  the  assignment. 

2.  An  assignment  by  an  employ^:  of  hiH 
wages  to  be  earned,  sufficient  to  pay  the  indebt- 
edness which  may  become  due  from  month  ta 
month  for  goods  sold  by  the  sssignef  to  th'' 
employe,  is  supported  by  a  valuable  considera- 
tion. 

3.  An  assignment  by  en  employ^  of  his  wages 
to  be  earned,  in  considemtion  of  the  assignee 
furnishing  him  necessaries  required  during  the 
employment,  is  not  invalid  because  the  t<"rni 
of  the  employment  and  the  amount  covered  by 
the  assignment  are  iudeflnite. 


Digitized  by 


Google 


Colo.) 


COLORADO  FUEL  &  IRON  CO.  v.  KIDWELL. 


923 


4.  An  employer  receiving  notice  of  his  em- 
ployfi's  assiimnient  of  wages  to  be  earned,  and 
regularly  ^laying  the  wages,  after  such  notice, 
to  the  assignee,  sufficiently  accepted  tbe  assign- 
luent,  so  as  to  b«come  bound  to  the  assignee. 

Appeal  from  Pueblo  County  Court. 

Garnlshineot  proceedings  by  W.  R.  Kid- 
well  against  John  Mct'aruey,  Judgment  debt- 
or, and  the  Colorado  Fuel  &  Iron  Company, 
Sarnishee.  From  a  Judgment  of  the  county 
court  aitirming  a  judgment  of  a  Justice 
against  the  garnishee,  it  appeals.    Reversed. 

Devlne  &  Dubbs,  John  M.  Waldron,  and  D. 
C.  Beaman,  for  appellant  L.  A.  Crane,  for 
appellee. 

THOMSON,  P.  J.  On  the  2l8t  day  of  Sep- 
tember, 181K),  W.  R.  Kidwell  rec-overed  a 
judgment  before  a  Justice  of  the  iieace  of 
Pueblo  couuty  against  John  McCarney  for 
?20  and  costs.  On  the  25th  day  of  April, 
1000,  a  writ  of  garnishment  was  Issued  on 
the  Judgment,  and  the  Colorado  Fuel  &  Iron 
<Jompauy  summoned  as  garnishee.  The  com- 
pany answeretl,  denying  that  at  the  time  of 
the  service  of  the  writ  it  was  Indebted  to 
ilcCarney  In  any  sum.  Kidwell  traversed 
the  answer;  alleging,  on  Information  and  be- 
lief, that  the  comi)any  was  Indebted  to  Mc- 
Carney in  some  sum,  the  amount  of  which 
was  iwlinown  to  him.  The  Judgment  of  the 
justice  was  against  the  garnishee,  and  an  ap- 
IM?al  by  the  latter  to  the  county  court  resulted 
In  the  same  Judgment. 

ITie  evidence  disclosed  that  McCarney  was 
In  the  employ  of  the  fuel  and  iron  company, 
and  tliat  on  tlie  27th  day  of  October,  1899, 
lie  executed  and  delivered  to  the  Colorado 
Supply  Company,  a  mercantile  institution  do- 
ing business  in  Pueblo,  a  written  asslgiunent 
of  his  earnings,  as  follows:    "For  valne  re- 
<-elved  I  do  hereby  assign  and  transfer  to 
The  Colorado  Sui)ply  Company,  so  much  of 
any  moneys  which  I  may  earn  or  be  entltletl 
to  from  Tlie  Colorado  Fuel  &  Iron  Company 
during  tlie  time  I  shall  remain  In  the  em- 
ploy of  said  last-named  company,  as  will  be 
suHicient  to  cover  all  moneys  now  due  by  me 
to  said  Supply  Company,  or  which  may  here- 
after iKH-ome  due  from  month  to  month  for 
Koods  which  may  lie  sold  and  delivered  to  me 
by  said  Supply  Company  during  each  current 
month,  and  the  said  Supply  Company  shall  be 
entitled  to  full  payment  from  time  to  time 
from  any  and  all  moneys  which  may  become 
due  to  me,  before  I  shall  be  entitled  to  the 
payment  of  tlie  remainder,  and  to  the  extent 
of  the  moneys  so  due  and  to  become  due  to  me 
from  time  to  time  as  aforesaid,  the  said  The 
Colorado  Fuel  &  Iron  Company  shall  be  au- 
thorized to  make  payments  of  said  amounts 
to   said  Supply  Company.    John  McCarney." 
The  Fuel  &  Iron  Company  was  duly  notified 
of  the  assignment.    The  following  facts  fur- 
ther api)eared:    McCarney  purchased  all,  or 
nearly  all,  of  his  supplies  from  the  supply 
^•onipany.    After  the  assignment  it  sold  him 
£oo6si  every  month,  and  received  its  i»ay  from 


the  fuel  and  iron  company.  The  earnings  of 
McCarney  for  any  one  month  were  due  and 
payable  on  the  28th  day  of  the  following 
month.  His  earnings  for  March,  1900, 
amounted  to  $90.90,  and  for  April,  1900,  $90.- 
23;  and  his  Indebtetlness  to  the  supply  com- 
pany for  goods  purchased  In  March  was  $1.S0.- 
10,  and  for  goods  purchased  lu  April,  $95.75. 
The  facts  were  not  in  dispute. 

If  the  assignment  was  valid,  the  fuel  and 
iron  company  owed  McCarney  nothing  when 
the  writ  of  garnishment  was  served.  In  fact, 
McCarney's  purchases  during  March  and 
April  were  considerably  In  excess  of  his  earn- 
ings for  the  same  period.  But  it  Is  contend- 
ed that  the  assignment  was  void,  as  against 
JlcCarney's  creditors,  for  the  reasons,  first, 
that  no  lndebte<lness  from  McCarney  to  the 
supply  company  existed  at  the  time  of  the  as- 
signment, and  that  the  assignment  was  sup- 
ported by  no  consideration  then  paid;  sec- 
ond, that  no  definite  time  w^as  fixed  for  the 
operation  of  the  assignment,  and  no  definite 
amount  covered  by  It;  third,  that  there  was 
no  acceptance  by  the  fuel  and  iron  company 
which  bound  it  to  the  assignee;  and,  fourth, 
that  the  assignment  was  made  for  the  pur- 
liose  of  delaying  Kidwell  in  the  collection  of 
his  Judgment.  Respecting  the  last  ground. 
It  Is  sufficient  to  say  that  there  was  no  evi- 
dence whatever  to  support  It.  Indeed,  It  Is 
a  legitimate  Inference  from  the  evidence  that 
the  assignment  was  made  In  entire  good  faith. 
We  shall  therefore  limit  our  inquiry  to  the 
merits  of  the  other  grounds. 

1.  Whether  McCarney  owed  the  supply 
company  anything  at  the  time  of  the  assign- 
ment does  not  directly  apiiear.  The  instru- 
ment recites  as  its  consideration  "value  re- 
ceived," and  expressly  transfers  sxifllcient  of 
the  earnings  "to  cover  all  moneys  now  due  by 
me  to  said  Supply  Company."  According  to 
those  recitals,  there  was  an  indebtedness  ex- 
isting at  tlie  time  of  the  assignment,  and  a 
wnsideratlon  then  passed,  and  the  burden 
was  upon  Kidwell  to  prove  the  contrary.  But, 
aside  from  the  foregoing,  there  was  an  In- 
dependent legal  and  valid  consideration, 
namely,  the  extension  of  credit  by  the  supply 
company  to  JleCaruey.  By  such  extension 
McCarney  was  enaliled  to  obtain  necessary 
supplies  without  being  comiielled  to  pay  for 
them  as  he  purchased  them.  This  extension 
of  cre<lit  was  a  valuable  consideration,  with- 
in every  definition  of  the  term. 

2.  It  is  well  settled  that  a  person  in  the 
employ  of  another  may  make  a  valid  assign- 
ment of  wages  to  he  earned  during  the  ex- 
istence of  the  em|)loynient,  and  the  assignee 
will  take  preowlence  of  subsequent  attach- 
ing creditors.  Drake  on  Attachment,  §  612; 
2  Wade  on  Attachment,  g  470;  2  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  l(Xi1.  Where  the  term  of 
the  employment  la  indefinite  and  uncertain, 
and  the  consideration  of  the  assignment  is 
the  furnishing  of  sucli  ne<:essaries  as  the  as- 
signor may  re<iulre  during  the  employment, 
it  is  manifest  that,  lu  the  nature  of  the  case. 
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tlie  assignment  cannot  b^,  either  as  to  time  or 
amount,  other  than  Indefinite;  but  tlie  inten- 
tion of  the  parties  may  nevertheless  be  clear- 
ly and  explicitly  expressed,  leaving  their 
riglits  under  the  instrument  entirely  free 
from  doubt.  Why  an  assignment  of  wages  to 
be  earned  during  an  employment  of  uncertain 
duration,  in  consideration  of  a  credit  for 
such  articles  as  the  assignor  may  require 
from  month  to  month,  is  not  as  valid  and 
binding  as  an  assignment  of  wages  for  a  fix- 
ed i>eriod  in  consideration  of  a  specified 
amount,  we  are  unable  to  perceive.  We  know 
of  nothing  in  the  law  of  contracts  which  fur- 
nishes a  reason  for  the  attempted  distinction, 
and  counsel  has  supplied  us  with  none,  nor 
has  he  referred  us  to  any  authority  which 
does.  But  there  is  direct  authority  that  nei- 
ther as  to  time  or  amount  is  certainty  nec- 
essary. EJmery  v.  Lawrence,  8  Cush.  151; 
Thayer  v.  Kelley,  28  Vt.  19,  65  Am.  Dec,  220; 
Boylen  v.  Leonard,  2  Allen,  407. 

3.  The  fuel  and  Iron  company  was  notified 
of  the  assignment,  and,  after  receiving  notice, 
regularly  paid  McCarney's  wages  to  the  sui>- 
ply  company.  No  formality  is  necessary  to 
the  acceptance  of  an  instrument  like  this. 
The  fuel  and  iron  company  by  its  conduct 
placed  itself  in  the  position  of  debtor  to  the 
supply  company,  to  the  extent  of  Mc^Carney's 
wages.  By  paying  the  money  to  the  supply 
company  it  acknowledged  its  liability  to  that 
company. 

The  Judgment  will  be  reversed,  and  the 
court  below  instructed  to  enter  Judgment  for 
the  garnishee.    Reversed. 


SHOEMAKER  v.  MUNN. 
<Court  of  Appeals  of  Colorado.    May  9,  1904.) 

CONTBACTS— PAST   CONSIDERATION. 

1.  Defendant  agree<l  with  plaintiff  that  if  he 
would  advance  money  he  should  have  an  inter- 
est in  every  business  venture  defendant  should 
engage  in.  Plaintiff  advanced  money  which 
was  used  for  an  irrigation  ditch,  which  was  a 
failure,  and  defendant  thereafter  engaged  in 
many  enterprises,  plaintiff  contributing  no  more 
money.  Later  defendant  acquired  stock  in  a 
mining  claim,  and  agreed  that  plaintiff  should 
have  half  of  it.  Held,  that  the  money  advan- 
ced by  plaintiff  was  not  a  sufficient  considera- 
tion for  this  promise  to  render  it  binding. 

Appeal  from  District  Court,  Arapahoe 
County. 

Action  by  Joseph  R.  Shoemaker  against 
R.  G.  Munn.  From  a  Judgment  for  defend- 
ant; plaintiff  appeals.    Affirmed. 

E.  T.  Wells  and  John  G.  Taylor,  for  appel- 
lant.   Edwin  H.  Park,  for  appellee. 

GUNTER,  J.  This  action  is  to  have  plaln- 
tlfT— appellant— declared  the  owner  of  one- 
half  of  certain  shares  of  stock  claimed  by 
defendant,  and  to  compel  a  transfer.  Trial 
to  the  court;  findings  and  decree  for  defend- 
ant;  therefrom  this  appeal. 

The  complaint  alleges  that  in  1894  plaintiff 


agreed  to  advance  defendant,  as  required, 
money  for  supplying  him  with  the  neces- 
saries of  life  to  enable  defendant  to  devote 
his  time  to  prospecting  for  and  acquiring 
mining  interests  in  this  state,  defendant 
agreeing  to  devote  all  necessary  time  thereto, 
and  to  divide  equally  with  plaintiff  such  in- 
terests as  he  might  so  acquire;  that  by  virtue 
of  this  contract  he  paid  to  defendant,  and 
at  defendant's  request,  about  $1,000;  tliat 
dm'ing  the  life  of  this  contract,  alwut  Octo- 
ber, 189H,  defendant  acquired  an  interest  in 
a  lease  and  option  to  purciiase  the  Long- 
fellow lode  mining  claim,  which  interest  was 
subsequently  conveyed  by  defendant  to  the 
Ix)ugfellow  Gold  Mining  Company,  a  corpo- 
ration; that  for  his  interest,  so  conveyed, 
defendant  received  from  said  company  a 
certain  number  of  shares  of  its  capital  stock; 
that  after  the  receipt  of  such  shares  defend- 
ant agreed  with  plaintiff  that  he  held  the 
same  etjually  for  the  benefit  of  plaintiff  and 
himself;  that  defendant  has  refused  to  com- 
ply with  request  of  plaintiff  to  make  a  divi- 
sion of  such  stock;  that  defendant  is  insol- 
vent. Plaintiff  prays  that  he  be  declared 
the  owner  of  one-half  of  said  stock,  and  for 
a  decree  ordering  a  transfer.  The  material 
ailegutions  of  the  complaint  are  put  In  issue 
by  tlie  answer.  The  case  will  be  considered 
on  the  facts  as  they  appear  from  the  evi- 
dence in  behalf  of  plaintiff  and  the  undis- 
puted evidence  for  defendant. 

September,  1894,  defendant  was  engaged 
in  promoting  an  irrigation  ditch  enterprise 
located  In  the  state  of  Texas,  and  on  such 
date  came  to  Denver  in  its  interest.  Plain- 
tiff and  defendant  met.  The  result  of  sev- 
eral interviews  was  defendant  agreed  that, 
if  plaintiff  would  advance  him  money,  plain- 
tiff should  have  an  interest  with  him  in 
every  business  venture,  mining  or  otherwise, 
that  he  should  enter  on.  No  express  promise 
was  made  by  plaintiff.  Pursuant  to  these 
conversations  plaintiff  advanced  defendant, 
between  September,  1804,  and  August,  1S0<J, 
about  $1,000,  all  of  which  went  directly  or  in- 
directly into  the  ditch  enterprise.  This  ven- 
ture proved  a  failure,  and  was  abandoned 
in  August,  1896,  nothing  being  realized  from 
It.  Between  August,  1896,  and  November, 
1898,  defendant  was  engaged  in  a  variety 
of  business  enterprises.  Including  many  min- 
ing ventures,  such  as  the  Golden  Cross  tmnd 
and  lease,  the  Blue  Chime  bond  and  lease, 
the  Dewey  lode,  the  Blackbird  lode,  the 
Golden  Coin  lode,  and  others,  to  no  one  of 
which  did  plaintiff  contribute  anything,  and 
In  one  of  which  defendant  paid  out  -ilraut 
$2,000.  Defendant  expended  during  this  time 
—August,  1896,  to  November,  1898— about  $4,- 
000  on  different  mining  claims  located  on 
West  Creek,  Cripple  Creek,  and  in  Boulder 
county,  uo  part  of  which  outlay  has  been 
borne  by  plaintiff.  In  Novcmljer,  1898,  Mur- 
ph>'.  Brown,  and  defendant  secured  a  leaste 
and  an  option  to  purchase  on  the  Longfellow 
lode  mining  claim.    Before  the  papers  were 
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made,  defendant  desired  that  plaintiff  be 
made  one  of  the  lessees;  bis  associates  ob- 
jected, and  tiie  lease  and  option  ran  to  Mur- 
phy, Brown,  and  defendant.  At  this  time 
defendant  remarked  that,  as  Murphy  and 
Brown  had  refused  to  take  plaintiff  as  one 
of  the  lessees,  he,  defendant,  would  share 
with  him  his  Interest,  but  this  was  never 
done.  About  May,  1899,  the  Longfellow 
Gold  Mining  Company  was  organized,  and 
the  Longfellow  lode  mining  claim  conveyed 
to  It.  The  claim  was  purchased  under  the 
above  option  for  ^,000,  $2,000  of  thl«  amount 
being  paid  by  new  parties  admitted  into  the 
transaction,  and  $2,000  by  Brown,  Murphy, 
and  defendant,  defendant  paying  one-sixth 
of  the  purchase  price  by  giving  his  note, 
and  securing  the  same  by  his  interest— one- 
sixth— in  the  capital  stock  of  the  new  com- 
pany. Subsequently  this  note  was  paid  by 
defendant  from  the  proceeds  of  the  sale  of 
some  of  his  stock.  After  defendant  received 
this  stock  he  stated  to  plaintiff  that  he  should 
have  one-half  of  it.  Defendant  expended 
about  $80,  and  some  time  and  labor,  in  ob- 
taining his  Interest  in  this  last-mentioned 
property.  Tills  expenditure  was  In  addition 
to  that  made  in  paying  for  the  stock  Issued 
to  him  as  above  mentioned.  Plaintiff  con- 
tributed nothing  to  the  acquisition  by  de- 
fendant of  his  interest  in  this  stock. 

Plaintiff  does  not  contend  that  the  alleged 
agreement  of  September,  1894,  wherein  de- 
fendant promised  to  give  plaintiff  an  Inter- 
est In  whatever  business  enterprise  defend- 
nnt  should  ever  become  engaged,  is  snfS- 
clently  definite  to  sustain  this  action  to  re- 
cover a  specific  interest  in  this  particular 
stock,  bat  plaintiff  contends  that  the  moneys 
Advanced  prior  to  August,  1S9C,  constitute 
a  sufficient  consideration  for  the  promise 
made  to  give  plaintiff  one-half  of  the  stock, 
such  promise  having  been  made  after  the  is- 
suance of  such  stock.  We  think  not.  Ac- 
cording to  the  evidence  for  plaintiff,  the  orig- 
inal agreement  was  if  plaintiff  wonld  ad- 
rance  money  to  defendant  for  his  various 
business  undertakings,  mining  and  otherwise, 
h«,  plaintiff,  should  have  one-half  interest 
in  such  ventures.  If  plaintiff  ever  agreed 
to  do  this  he  has  never  complied  with  the 
agreement;  all  he  has  ever  advanced  was 
sunk  in  the  ditch  enterprise,  since  the  fail- 
ure of  which,  August,  1896,  he  has  advanced 
nothing  to  defendant,  yet  defendant,  during 
such  last-named  period,  has  become  interest- 
ed in  many  mining  ventures  and  other  busi- 
ness enterprises,  and  has  expended  a  large 
sum  of  money  in  so  doing.  Plaintiff  has  not 
even  brought  himself  within  the  terms  of 
tbe  indefinite  agreement  imder  which  he 
-was  to  become  Interested  with  defendant. 
If  at  the  time-that  is,  after  the  issuance 
of  this  stock— defendant  was  under  any  obli- 
gation perforce  the  original  agreement,  such 
obligation  was  not  discharged  or  modified 
in   consideration  of  the  new  promise  that 


plaintiff  should  have  one-half  of  the  stock. 
As  to  obligations.  If  an}',  which  arose  out 
of  the  original  contract,  they  remained  the 
same  after  the  making  of  this  promise  as 
they  were  before  its  making.  There  was  no 
evidence  of  any  consideration  for  the  making 
of  this  new  promise.  The  new  promise,  be- 
ing without  consideration,  is  not  enforceable. 
We  think  the  Judgment  below  was  right  and 
should  be  affirmed.  Judgment  affirmed. 
Affirmed. 


SWEETMAN  v.  <X)OPBR  ft  MULVANB. 
(Court  of  Appeals  of  Colorado.    May  9,  1901.) 

IBESPAS8  BT  ANIMALS- FAILUBB  TO  MAINTAIN 
FENCE- WILLFUL    TRESPASS— EVI- 
DENCE—SUmCIBNCT. 

1.  Mills'  Ann.  St.  S  1941,  providing  that  any 
person  maintaining  a  lawful  fence  on  his  prem- 
ises may  recover  from  the  owner  of  animals 
breaking  through  the  fence,  and  that  in  the  ab- 
sence of  such  fence  there  shall  be  no  recovery, 
merely  prevents  a  recovery  from  the  owner  of 
animals  lawfully  running  at  large,  and  does 
not  prevent  a  recovery  from  a  willful  trespasser 
knowingly  driving  his  stock  on  another's  land. 

2.  In  an  action  for  trespass  by  driving  de- 
fendant's cattle  on  plaintiff's  land,  evidence  con- 
sidered, and  held  to  support  a  finding  that  de- 
fendants knowingly  and  willfully  drove  their 
cattle  on  plaintiff's  land. 

Appeal  from  District  Court,  Bent  County. 

Action  by  P.  H.  Sweetman  against  Cooper 
tc  Mulvane.  From  a  judgm^it  for  defend- 
ants, plaintiff  appeals.     Reversed. 

J.  C.  Gunter,  Charles  Smith,  and  C.  3. 
Morley,  for  appellant  Allen  M.  Lambrlght, 
for  appellees, 

THOMSON,  P.  J.  The  appellant  was  In 
possession  of  a  tract  of  land  in  Bent  county 
by  virtue  of  a  lease  executed  to  him  in  be- 
half of  the  i)eople  of  the  state  of  Colorado, 
the  owner  of  the  land.  The  laud  was  used 
for  pasturage  of  his  sheep.  The  appellees, 
a  copartnership,  bad  a  large  herd  of  sheep 
on  land  adjoining  the  appellant's.  The  ap- 
pellees' sheep  were  from  time  to  time  driven 
across  the  line  between  the  two  tracts,  and 
ate  and  destroyed  a  quantity  of  grass  on  the 
land  belonging  to  the  appellant.  The  latter 
brought  this  suit  against  the  appellees  to  re- 
cover damages  for  the  injury  thus  done  to 
his  premises.  The  answer  of  the  defendants 
admitted  that  the  pasturage  of  plaintiff's 
land  was  valuable  to  blm  in  his  business  of 
raising  sheep,  but  it  averred  that  the  land 
was  not  inclosed  by  a  lawful  or  other  fenc>e, 
that  there  was  nothing  on  the  ground  to  in- 
dicate the  boundaries  of  the  land,  and  that 
neither  defendants  nor  their  herders  knew 
where  such  boundaries  were.  Upon  the  evi- 
dence introduced  for  the  plaintiff,  a  motion 
by  the  defendants  for  a  nonsuit  was  sustained, 
and  Judgment  entered  accordingly.  The  plain- 
tiff appeals. 

The   evidence    was   that   the   defendants' 
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sheep  were  In  charge  of  herders;  that  there 
were  indlcatious  of  difTerent  kinds  along  the 
line  that  was  crossed  by  the  sheep,  by  which 
the  location  of  the  boundary  might  be  iixed, 
althongb  the  line  was  not  defined  by  a  fence 
of  any  kind;  that,  while  the  herders  were  in 
the  habit  of  driving  the  defendants'  sheep 
across  the  boundary  line,  the  plaintifT  saw 
the  man  who  managed  the  herd  for  the  de- 
fendants, and  in  a  conversation  with  him 
concerning  the  trespasses  committed  by  the 
sheep  oftered  to  show  him  the  boundary,  but 
he  would  not  go  to  look  at  it,  and  declined 
to  see  it.  The  plaintiff  also  talked  several 
times  with  Cooper,  the  senior  member  of  the 
defendant  firm,  on  the  subject  of  the  trespass, 
offering  to  show  Cooper  his  boundaries. 
Cooiier  langhed  at  him  at  first,  saying,  "I 
am  not  herding  on  your  land.  I  know  your 
land  and  boundaries,  and  I  am  not  herding 
on  you;"  but  at  subsequent  conversations,  in 
which  the  plaintiff  complained  of  the  damage 
done  by  the  sheep.  Cooper  applied  abusive 
epithets  to  him,  and  at  last  threatened  to 
inflict  bodily  Injury  upon  him.  The  tres- 
passes continued  notwithstanding  the  plain- 
tiff's protests. 

The  sole  ground  relied  upon  by  the  defend- 
ants in  support  of  the  judgment  is  that  the 
statute  concerning  fences  was  disregarded 
by  the  plaintiff.  That  statute,  after  defining 
a  lawful  fence,  provides  that  any  person 
making  and  maintaining  such  a  fence  around 
his  premises  may  recover  from  the  owner 
of  animals  breaking  through  the  fence  all 
damages  sustained  on  account  of  the  tres- 
pass, but  that  in  the  absence  of  such  fence 
there  shall  be  no  recovery.  Mills'  Ann.  St 
$  1941.  The  purpose  of  this  statute  was  to 
enable  an  owner  or  occupant  of  land  around 
which  he  maintains  a  fence  constructed  as 
prescribed  to  recover  from  the  owner  of  ani- 
mals lawfully  running  at  large  the  damages 
he  may  sustain  by  reason  of  such  animals 
breaking  through  his  fence  and  entering  upon 
his  premises.  It  contemplates  a  case  where 
the  animals  are  not  under  the  owner's  sui)er- 
vision  and  he  is  himself  without  fault.  But 
a  willful  trespasser  cannot  invoke  Its  pro- 
visions. Nuckolls  V,  Gaut,  12  Colo.  361,  21 
Pac.  41;  Fugate  v.  Smith,  4  Colo.  App.  201, 
35  Pac.  283;  Monroe  v.  Cannon,  24  Mont.  316, 
61  Pac.  863,  81  Am.  St.  Rep.  439.  The  evi- 
dence in  the  case  before  us  was  amply  sufll- 
cient  to  support  a  finding  that  the  defendants 
knowingly  and  willfully  conducted  their  sheep 
upon  the  plaintiff's  land.  The  plaintiff  of- 
fered to  show  their  chief  herder  where  the 
boundary  was,  but  the  latter  refused  to  look; 
and  he  repeatetlly  attempted  to  acquaint  the 
defendant  Cooijer  with  its  location,  meeting 
at  first  with  derision  and  rebuff,  and  finally 
with  threats  of  personal  violence.  Cooper, 
however,  said  and  repeated  that  he  knew 
where  the  boundary  was.  He  either  did 
know  or  he  willfully  refused  to  know.  In 
either  case  the  conducting  of  the  sheep  upon 


the  plaintiff's  premises  was  a  premeditated 
trespass.    The  allowance  of  the  nonsuit  was 
error,  and  the  judgment  must  be  reversed. 
Reversed. 

GUNTER,  J.,  not  sitting. 


HORXBEKE  v.  WHITE. 
(Court  of  Appeals  of  Colorado.    May  9,  1904.) 

GAME   ACT— CONSTITUTIONAL   LAW— 6EIZUBE    OF 

UIDES— BEPLEVIN— WGUT  OF  F08SESSION 

— EVIDENCE— SUFFICIENCY. 

1.  A  statute  making  the  possession  of  game 
unlawful,  unless  permission  therefor  is  shown, 
is  a  valid  exercise  of  the  police  power  of  a 
state. 

2.  A  statute  making  the  possession  of  game 
unlawful,  unless  permission  therefor  is  shown, 
is  valid,  where  the  Legislature  of  the  state  has 
vested  the  ownership  of  game  in  the  state  aa 
proprietor. 

3.  Under  the  game  act  (Sess.  Laws  1899,  pp. 
187-209,  c.  98),  providing,  inter  alia,  that,  when- 
ever the  possession  of  game  is  prohibited  b.v 
the  act,  the  prohibition  shall  include  every  part 
of  the  game,  and  that  no  person  shall  have  any 
deer  in  his  possession,  except  as  i)ermitted  by 
the  act,  the  mere  possession  of  .300  deer  hides  hy 
one  person  is,  in  the  absence  of  permission 
therefor,  unlawful. 

4.  In  an  action  of  replevin  for  deer  hides 
seized  by  a  game  warden  under  the  game  act 
(Sess.  Laws  1899,  pp.  187-209.  c.  98),  making 
their  possession  unlawful  in  the  absence  of  per- 
mission therefor,  and  requiring  the  seizure  of 
game,  or  any  part  thereof,  found  in  the  unlawful 
possession  of  persons,  evidence  examined,  and 
held  iusutficient  to  show  that  plaintiff's  posses- 
sion was  lawful  at  the  time  of  the  seizure. 

5.  Under  the  direct  provisions  of  the  game 
act  (Sess.  Laws  1899.  pp.  187-209,  c.  98),  the 
possession  of  game,  or  any  part  thereof,  is  un- 
lawful, unless  permission  therefor  is  shown; 
and  the  i-epeal  of  Acts  1891.  p.  231,  $S  5.  6, 
providing  for  the  tagging  of  hides,  and  the  pos- 
session and  shipment  of  them  when  tagged,  does 
not  show  an  abandonment  by  the  state  of  its 
right  to  hides  found  in  Che  unlawful  possession 
of  persons. 

Appeal  from  District  Court  Mesa  County. 

Action  by  C.  M.  White  against  B.  W. 
Hombeke.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

S.  G.  McMullin.  Dist  Atty.,  and  D.  C. 
Benman,  for  apiiellant.  S.  N.  Wheeler  and 
W.  H.  Hunt,  for  appellee. 

MAXWELL,  .T.  This  was  an  action  of  re- 
plevin, involving  300  deer  hides.  The  amend- 
ed complaint  upon  which  this  case  was  tried 
averred  that  prior  to  January  28,  1901,  plain- 
tiff was  the  owner  and  entitled  to  the  pos- 
session of,  and  is  now  the  owner  and  enti- 
tled to  the  immediate  possession  of,  3U0  deer 
hides,  of  the  value  of  $300;  that  about  De- 
cember 10,  1901,  the  defendant,  represent- 
ing blmsolf  to  be  a  deputy  game  warden, 
wrongfully,  unlawfully,  and  forcibly  took 
said  deer  bides  from  plaiutiflTs  possession; 
that  on  said  date  "the  defendant,  as  such 
deputy  game  warden.  In  consideration  of 
the  sum  of  $30  to  him  in  hand  paid  by  this 
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plaintiff,  retraiisferred  and  deliTered  the  said 
deer  hides  to  this  plaintiff,  stating  to  said 
plaintiff  at  such  time  that,  as  such  deputy 
state  game  warden,  he  bad  the  right  to  trans- 
fer the  same  to  this  plaintiff,  and  receive 
the  consideration  therefor";  that  thereafter, 
and  before  the  commencement  of  this  suit, 
the  defendant  again  took  possession  of  said 
bides,  and.  upon  demand,  refused  to  deliver 
the  same  to  plaintiff,  to  his  damage  in  the 
sum  of  $300.  An  answer  and  replication 
presented  the  Issues  upon  which  the  case 
was  tried. 

A  determination  of  th«  questions  IhtoIt- 
ed  in  this  case  Involves  a  consideration  of 
several  sections  of  chapter  98  of  the  Ses- 
Blon  Laws  of  1899,  entitled  "An  act  to  pro- 
tect game  and  flab"  (Sess.  Laws  1899,  p. 
184),  as  follows.' 

SecUon  le,  Div.  "A."  P- 188:  "AH  game  and 
fish  now  or  hereafter  within  this  state  not 
held  by  private  ownership,  legally  acquired, 
and  which  for  the  purposes  of  this  act  shall 
include  all  the  quadrupeds,  birds  and  fish 
mentioned  In  this  act,  are  hereby  declared 
to  be  the  property  of  the  state,  and  no  right, 
title,  interest  or  property  therein  can  be  ac- 
quired or  transferred,  or  possession  thereof 
bad  or  maintained  except  aa  liereln  express- 
ly provided." 

SecUon  18,  Dlv.  "A,"  p.  189:  "As  used  In 
this  act,  unless  otherwise  speclQcally  re- 
stricted or  enlarged,  the  words  herein  and 
hereof  refer  to  the  whole  act;  •  •  •  and 
-whenever  the  possession,  use.  Importation, 
transportation,  storage,  taxidermy,  sale,  of- 
fering or  exposing  for  sale  of  game  or  flsh 
la  prohibited  or  restricted,  the  prohibition 
and  restriction  shall,  where  not  specifically 
otherwise  provided,  extend  to  and  Include 
every  part  of  such  game  or  flsh,  and  a  viola- 
tion as  to  each  Individual  animal  or  part 
thereof  shall  be  a  separate  offense." 

SecUon  19,  Dlv.  "A,"  page  189:  "The  pos- 
session at  any  Ume  of  game  or  fish  unac- 
companied by  a  proper  and  valid  license, 
ccrUflcate,  permit  or  invoice,  as  herein  pro- 
vided, shall  be  prima  facie  evidence  that 
»uch  game  or  flsh  was  unlawfully  taken  and 
la  unlawfully  held  In  possession." 

Section  1,  Div.  "B,"  page  191:  "No  person 
shall  at  any  time  of  the  year,  or  In  any  man- 
ner, pursue,  take,  wound  or  kill  any  bison, 
buffalo,  elk,  deer,  antelope  •  *  •  or  have 
the  same  in  possession,  except  as  permitted 
by  this  act." 

Subdivision  1,  {  7,  Dlv.  "B":  "The  open 
ednson  for  deer  having  horns  and  antelope 
bavins  horns,  shall  begin  August  15  and 
end  November  6  next  ensuing." 

Subdivision  T,  I  7,  Dlv.  "B,"  pt  192:  "The 
right  given  by  this  secUon  to  take  or  kill 
game  and  flsh  is  limited  to  food  purposes 
*  *  *  and  no  person  shall  take,  kill  or 
have  ia  possession  In  any  one  season  more 
than  one  elk,  and  one  deer  and  one  ante- 
lope; or  Instead  of  one  deer  and  one  ante- 


lope, be  may  have  either  two  deer  or  two 
antelope." 

Subdivision  8,  |  7,  Dlv.  "B,"  p.  19S:  "No 
game  or  fish  shall  be  held  in  possession  by 
any  person  for  more  than  five  days  after 
the  close  of  the  season  for  killing  the  same, 
except  as  in  this  act  otherwise  provided." 

SecUon  11,  Dlv.  "D,"  p.  207:  "When  any 
person  lawfully  In  possession  of  game  or  fish 
shall  desire  to  transport  the  same  within 
this  state,  the  transportation  of  which  is  not 
herein  otherwise  provided  for,  or  out  of  this 
state,  the  commissioner  may,  upon  being 
satisfied  that  the  possession  and  transporta- 
Uon  is  not  in  violation  of  the  spirit  of  this 
act,  grant  a  permit  therefor,  and  thereafter 
during  the  period  of  ten  days  after  Its  date, 
such  transportation  shall  be  lawful  between 
the  points  therein  named.  Such  permit  shall 
be  substantially  In  the  following  form: 

"Form  11.  State  of  Colorado.  Depart- 
ment of  Game  and  Fish.     Transportation 

Permit    No Denver    188. . 

This  certifies  that  Mr. is  entitied  to 

transport  from   ......   Colorado,  to  ...... 

the  following  game  and  fish,  to  wit 

This  authorizes  possession  and  transporta- 
tion between  the  points  named  herein  only, 
but  not  sale  or  storage.  Void  after  ten  days 
from  date.    Commissioner." 

SecUon  13,  Div.  "D,"  p.  209:  "Game  or 
fish  may  be  transported  oot  of  this  state 
only  when  accompanied  by  a  permit  from 
the  commissioner  authorizing  the  same,  as 
provided  in  section  11  of  this  division." 

SecUon  11,  Dlv.  "A,"  p.  187:  "The  com- 
missioner and  every  warden  throughout  the 
state,  and  evety  sheriff  and  constable  in  his 
respective  county.  Is  authorized  and  required 
to  enforce  this  act  and  seize  any  game  or 
flsh  taken  or  held  In  violation  of  this  act" 

Section  9,  Dlv.  "D,"  p.  206:  "All  game  and 
flsh  seized  nnder  this  act  shall,  without  un- 
necessary delay,  be  sold  by  the  ofllcer  selidng 
the  same,  or  by  the  commissioner,  except 
when  a  sale  is  impracticable  or  is  likely  to 
incur  expenses  exceeding  the  proceeds,  in 
which  case  the  same  shall  be  donated  to 
any  needy  person  not  concerned  in  the  un- 
lawful killing  or  possession  thereof.  Pos- 
session by  virtue  of  such  sale  or  donation 
shall  not  be  unlawful.  The  proceeds  thereof, 
after  deducting  the  costs  of  seizure  and  sale, 
shall,  If  made  by  the  commissioner  or  any 
warden,  be  paid  into  the  state  treasury,  but 
If  made  by  a  sheriff  or  constable  shall  be 
paid,  one-half  to  the  commissioner  and  one- 
half  into  the  treasury  of  the  county  where 
the  seizure  was  made." 

Section  10,  Div.  "D,"  p.  207:  "In  case  of 
such  seizure  and  disposition  the  ofiicer  mak- 
ing the  same  shall  sign  and  give  to  each 
purchaser  or  donee  an  invoice  stating  the 
time  and  place  of  disposition,  the  kind,  quan- 
tity and  weight  as  near  as  may  be,  of  the 
game  or  flsh  disposed  of,  and  the  name  of 
the  purchaser  or  donee.    Such  invoice  shall 
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authorize  posaesslon,  frnn!>portatlon  within 
this  state,  storase  and  sale  for  thirty  days 
after  date,  and  shall  be  substantially  In  the 
followiuf;  fonii: 

"Form  to.  State  of  Colorado.  Depart- 
ment of  (Janie  and  Fish.    Officer's  Invoice. 

180..     Disposed  of  by  me  this  day 

to   the  follow-in;;  game  and  flsh,  to 

wit:     Kind  ;    nnniber ;    weight 

the   same   having   been    seized  and 

dlsiwsed  of  by  me  under  the  provisions  of 
the  game  law.  This  authorizes  possession, 
storage,  transportation  within  this  state  and 
sale.  Void  after  thirty  days  from  date. 
(Title  of  Officer.)" 

Section  16,  p.  209:  ".\ny  person  having  the 
lawful  possession  of  game  or  flsh  killed  with- 
in this  state,  may,  upon  proof  of  such  fact, 
have  Issued  to  him  by  the  commissioner,  a 
storage  permit  which  shall  authorize  stor- 
age, possession  and  use  of  the  same  not  long- 
er than  ninety  days  next  ensuing  the  ojien 
season  therefor.  Such  permit  shall  be  sub- 
stantially In  the  following  form: 

"Form  12.  State  of  Colorado.  Depart- 
ment of  Game   and   Flsh.    Storage  Permit 

No Denver 189..      Mr , 

residing  at being  In  the  lawful  posses- 
sion of killed  within  this  state.  Is  en- 
titled to  have  the  same  kept  In  storage  until 
next.  This  authorizes  storage,  posses- 
sion and  personal  use  until  the  date  last  men- 
tioned above,  but  not  transportation  or  sale. 
Commissioner." 

It  appears  by  the  admissions  of  the  an- 
swer and  the  evidence  that  the  first  seizure 
of  the  hides  made  by  defendent  as  deputy 
sheriff  was  December  10,  1900;  the  second 
seizure,  and  the  one  complained  of  in  the  com- 
plaint, was  made  by  defendant,  as  deputy 
game  warden,  January  28,  1901.  The  case 
was  tried  to  a  Jury,  resulting  In  a  verdict  and 
Judgment  against  defendant  for  |3^,  from 
which  this  appeal. 

In  their  final  analysis,  the  errors  relied 
tiiwn  for  a  reversal  of  the  Judgment  rendered 
by  the  court  below  present  but  one  question, 
viz.,  was  the  plaintiff  the  owner  and  entitled 
to  possession  of  the  300  deer  hides  sued  for? 

This  Is  the  first  case  under  the  game  and 
flsh  laws  of  this  state  which  has  found  Its 
way  Into  an  appellate  court,  probably  due  to 
the  fact  that  most  cases  of  this  character  are 
of  a  criminal  nature,  and,  owing  to  peculiar 
local  conditions,  convictions  have  been  al- 
most. If  not  quite,  Impossible;  thus  leaving 
the  state  without  remedy  to  enforce  these 
most  salutary  laws.  In  view  of  the  forego- 
ing statement,  and  the  Importance  of  the 
subject,  the  presentation  of  some  of  the  gen- 
eral principles  upon  which  such  laws  are 
based  may  not  be  consideretl  untimely. 

The  leading  case  on  this  subject  Is  Geer 
r.  Connecticut,  161  U.  S.  519,  16  Sup.  Ct.  000, 
40  L.  Ed.  793.  In  which  Mr.  Justice  White 
delivered  the  opinion  of  the  court.  Geer  was 
convicted   under   a   statute   of    Connecticut 


which  made  it  unlawful  to  have  in  posses- 
sion certain  game  birds  with  the  intention 
of  transporting  them  beyond  the  limits  of 
the  state.  The  main  question  presented  wag 
whether  the  statute  applied  to  birds  wbiob 
had  been  killed  in  the  oiien  season.  The 
case  found  Its  way  to  the  United  States  Su- 
preme Court  upon  the  iwlnt  that  It  was  in 
violation  of  the  Interstate  commerce  clatise 
of  the  federal  Constitution,  Mr.  Justice 
White,  in  the  course  of  his  opinion,  reviews 
the  origin,  growth,  and  development  of  game 
laws.  He  says.  Inter  alia:  "From  the  ear- 
liest traditions,  the  right  to  reduce  anlnials 
fern>  naturae  to  possession  has  been  subject 
to  the  control  of  the  lawgiving  power."  He 
then  traces  the  growth  and  development  of 
such  laws  from  the  earliest  times  down  to 
the  common  law  of  England,  and  says:  "The 
common  law  of  England  also  based  proi)erty 
In  game  upon  the  princiitle  of  common  owner- 
ship, and  therefore  treated  It  as  subject 
to  governmental  authority.  Blackstone,  while 
pointing  out  the  distinction  between  tbines 
private  and  those  which  are  common,  rests 
the  right  of  an  Individual  to  reduce  a  part 
of  this  common  property  to  possession,  and 
thus  acquire  a  qualified  ownership  In  It.  on 
no  other  or  different  principle  from  that 
ujwn  which  the  civilians  based  such  right 
2  Bl.  Comm.  1,  12.  •  •  •  The  practii-e  of 
the  government  of  England  from  the  earliest 
time  to  the  present  has  put  Into  execution 
the  authority  to  control  and  regulate  the  tak- 
ing of  game.  Undoubtedly  this  attribute  of 
government  to  control  the  taking  of  animals 
ferie  natuwe,  which  was  thus  recognized  and 
enforced  by  the  common  law  of  England, 
was  vested  in  the  colonial  govemnients,  where 
not  denied  by  their  charters  or  In  conflict 
with  grants  of  the  royal  prerogative.  It  is 
also  certain  that  the  ixiwer  which  the  colo- 
nies thus  possessed  passed  to  the  states  with 
the  separation  from  the  mother  country,  and 
remains  In  them  at  the  present  day.  in  so  far 
as  Its  exercise  may  be  not  incompatible  with 
or  restrained  by  the  rights  conveyed  to  the 
federal  government  by  the  constitution.  Kent. 
In  his  Commentaries,  states  the  ownership  of 
animals  ferie  natures  to  l>e  only  that  of  a 
qualified  property.  2  Kent  Comm.  347.  In 
most  of  the  states,  laws  have  been  passed 
for  the  protection  and  preservation  of  game. 
We  have  been  referred  to  no  case  where  the 
power  to  so  legislate  has  been  questioned. 
although  the  books  contain  cases  involving 
controversies  as  to  the  meaning  of  some  of 
the  statutes.  [Citing  a  large  number  of  au- 
thorities.] While  the  fundamental  principles 
upon  which  the  common  property  in  game  rest 
have  undergone  no  change,  the  development 
of  free  Institutions  has  led  to  the  recognition 
of  the  fact  that  the  power  or  control  lodged 
In  the  state,  resulting  from  this  common 
ownership.  Is  to  be  exercised,  like  all  other 
powers  of  government,  as  a  trust  for  the  bene- 
fit of  the  people,  and  not  as  a  prerogative 
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for  tbe  advantage  of  the  government  as  dis- 
tinct from  the  people,  or  for  the  benefit  of 
private  individuals  as  distinguished  from  the 
liubllc  good.  *  •  *  The  foregoing  analy- 
.sls  of  the  principles  upon  which  alone  rests 
the  right  of  an  individual  to  acquire  a  quuU- 
tied  ownership  lu  game,  and  the  power  of 
the  state,  deduced  therefrom,  to  control  such 
ownership  for  the  comuion  benefit,  clearly 
(ionioiistrates  the  validity  of  the  statute  of 
the  stale  of  Connecticut  here  lu  controversy." 
Tlie  constitutional  question  Involved  In  the 
case  was  then  disposed  of  by  declaring  that 
the  statute  under  consideration  did  not  vio- 
late the  federal  Constitution.  Ueferrlug  to 
some  cases  In  Kansas  and  Idaho  holding 
otherwise  on  the  question  of  export.  Justice 
White  says:  "The  reasoning  which  control- 
led the  decision  of  these  cases  Is,  we  think, 
inconclusive,  from  the  fact  that  it  did  not 
(•ousider  the  fundamental  distinction  between 
the  qualified  ownership  lu  game  and  the  iier- 
fect  nature  of  ownership  in  other  proi)erty, 
and  thus  overlooked  tlie  authority  of  the 
state  over  proijerty  in  game  killed  within  its 
(■onfines,  and  the  consequent  power  of  the 
state  to  follow  such  proi)erty  into  whatever 
hands  it  might  pass  with  the  conditions  and 
restrictions  deemed  necessary  for  the  public 
Interest."  Thus  it  will  be  seen  the  highest 
Judicial  authority  in  the  laud  has  laid  down 
the  principle  that  the  state,  in  Its  sovereign 
capacity,  has  jwwer  to  limit  and  qualify 
the  ownership  which  a  person  may  acquire 
in  game  with  such  conditions  and  restric- 
tions as  it  may  deem  necessary  for  the  imb- 
Uc  Interest,  and  that  there  is  a  fundamental 
distinction  between  the  ownership  which  one 
inny  acquire  In  game  and  the  perfect  nature 
<)f  ownership  in  other  property. 

There  is  another  view  of  the  power  of  the 
state  to  enact  such  legislation  as  that  under 
consideration  which  is  equally  conclusive. 
The  right  to  preserve  game  flows  also  from 
the  undoubted  existence  in  the  state  of  a 
I>ollce  power  to  that  end.  In  State  v.  Rod- 
iDfln,  58  Minn.  393,  400,  59  N.  W.  1098,  1090, 
the  Supreme  Court  of  Minnesota  said:  "The 
prenervation  of  such  animals  as  are  adapted 
to  consumption  as  food,  or  to  any  other  use- 
ful purpose,  is  a  matter  of  public  interest; 
and  it  Is  within  the  police  power  of  the  state, 
as  the  representative  of  the  people  In  their 
united  sovereignty,  to  make  such  laws  as 
will  best  preserve  such  pime  and  secure  Its 
Iteneficlal  use  in  the  future  to  the  citizens, 
tind  to  that  end  It  may  adopt  any  reasonable 
ref^ulations,  not  only  as  to  time  and  manner 
in  which  such  game  may  be  taken  and  killed. 
hut  also  imposing  limitations  upon  the  right 
of  property  In  such  game  after  It  has  been 
reduced  to  possession,  which  limitations  de- 
prive no  person  of  his  property,  because  he 
who  takes  or  kills  game  had  no  previous  right 
to  property  in  It,  and,  when  he  acquires  such 
rifcht  by  reducing  It  to  possession,  he  does  so 
Kul>J(H:-t  to  such  conditions  and  limitations 
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as  the  Legislature  has  seen  fit  to  impose." 
In  Magner  v.  People,  97  IlL  320,  the  Su- 
preme Court  of  liiinolB  said:  "So  far  as  we 
are  aware.  It  has  never  been  Judicially  denied 
that  the  government,  under  its  police  pow- 
ers, may  make  regulations  for  the  presenra- 
tlon  of  game  and  fish,  restricting  their  tak- 
ing and  molestation  to  certain  seasons  of  the 
year,  although  laws  to  this  eltect.  It  is  be- 
lieved, have  been  in  force  In  many  of  the 
older  states  since  tlie  organizatioa  of  the  fed- 
eral goTemment.  •  •  •  The  ownership 
being  in  the  people  of  the  state— the  rQ>osl- 
tory  of  the  sovereign  authority— and  no  in- 
dividual  Iiavliic  any  property  rights  to  be 
affected,  it  necessarily  results  that  the  Legis- 
lature, as  the  representative  of  the  people  of 
the  state,  may  withhold  or  grant  to  individ- 
uals the  right  to  hunt  and  kill  gams,  or  qoali- 
fy  or  restrict,  as,  in  the  opinions  of  its  mem- 
bers, will  best  subserve  the  public  welfare." 
So,  also,  Oeer  v.  Conn.,  supra.  In  Bx  parts 
Maier,  103  CaL  476,  37  Paa  402,  42  Am.  St 
Rep.  129,  after  recQg^ing  the  doctrine  that  it 
is  within  tlie  police  power  of  the  state  to  en- 
act such  legislation  as  may  be  deemed  neces- 
sary to  protect  the  game,  it  is  said  (page  483, 
108  CaL,  and  page  404,  37  Pac.  42  Am.  St 
Rep.  129):  "The  wild  game  within  a  stats 
belongs  to  the  people  In  their  collective,  sov- 
ereign capacity.  It  is  not  the  subject  of 
private  ownership,  except  in  so  far  as  the 
Iteople  may  elect  to  make  it  so;  and  they 
may,  if  they  see  fit,  absolutely  prohibit  the 
taking  of  It  or  any  tratUc  or  commerce  in 
it,  if  deemed  necessary  for  Its  protection  or 
preservation  or  the  public  good."  In  State  v. 
Snowman,  94  Me.  99,  111,  46  Atl.  815,  818, 
.jO  L.  K.  a.  544,  80  Am.  St  Uep.  380,  the  Su- 
preme Court  says:  "The  fish  in  the  waters 
of  the  state,  and  the  game  in  its  forests,  be- 
long to  the  people  of  the  state  in  their  sov- 
ereign capacity,  who,  through  their  repre- 
sentatives, tlie  Legislature,  have  sole  control 
thereof,  and  may  permit  or  prohibit  their 
taking."  Citing  a  number  of  cases.  In  Ste- 
vens v.  State,  89  Md.  009,  674,  43  Atl.  929. 
931,  it  is  said:  "That  the  total  prohibition  of 
having  game,  from  whatever  source  derived, 
in  possession  during  the  closed  season,  is  a 
reasonable.  If  not  necessary,  means  of  pro- 
tecting the  domestic  game  of  the  state  mak- 
ing the  prohibition,  has  been  held  in  a  num- 
ber of  the  cases."    Citing  them. 

In  addition  to  the  power  of  the  state  to 
enact  such  legislation,  based  upon  its  right 
in  its  sovereign  capacity,  and  as  an  exercise 
of  its  police  power,  the  Legislature  of  this 
state  has  vested  the  ownership  of  game  in 
the  state  as  a  proprietor.  The  statutes  of 
Colorado  and  other  states  vesting  the  own- 
ership of  game  in  the  state  as  a  proprietor 
take  away  from  the  people  the  right  to  cap- 
ture and  kill  the  game  unless  prohibited, 
leaving  under  these  statutes  no  right,  except 
as  permitted.  Otherwise  expressed,  in  the 
absence  of  statute  vesting  the  ownership  in 
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the  state,  the  game  was,  like  the  water  of 
the  streams,  open  to  the  first  appropriator, 
except  as  prohibited  by  law,  while  under 
statutes  vesting  the  ownership  In  the  state 
the  game  Is  like  the  land  and  timber  of  the 
state-it  can  be  appropriated  to  use  or  held 
in  possession  only  as  permitted  by  law.  It 
therefore  follows  that,  under  the  facts  of  this 
case,  plaintiff's  right  to  the  possession  of  the 
deer  hides  could  not  be  established  by  show- 
ing that  possession  thereof  was  not  pro- 
hibited by  law,  but  It  was  Incumbent  upon 
him  to  point  out  some  provisions  of  law 
which  permitted  him  to  have  possession,  and 
that  a  failure  upon  his  part  to  allege  and 
prove  facts  which  would  entitle  him  to  pos- 
session under  the  law  would  defeat  his  re- 
covery. 

Viewed  In  the  light  most  favorable  to  the 
plalntifT,  the  evidence  In  this  case  shows  that 
December  10,  1900,  plaintiff  was  in  the  un- 
lawful possession  of  .300  deer  hides,  which 
were  talsen  from  his  possession  by  an  officer 
authorized  so  to  do.  On  the  same  date,  by 
some  sort  of  a  deal  with  the  officer,  the 
merits  of  which  It  is  unnecessary  to  discuss, 
the  hides  were  redelivered  to  plaintiff.  There 
Is  no  pretense  that  the  redelivery  was  made 
pursuant  to  the  terms  of  the  law  relating 
to  the  sale  of  game  seized  by  an  officer  (sec- 
tions 10,  11,  dlv.  "d,"  supra),  as  no  "officer's 
invoice"  was  demanded  by  plaintiff  or  is- 
sued to  him.  January  28,  1901,  plaintiff  was 
again  found  In  the  unlawful  possession  of 
300  hides,  which  he  claims  were  the  same 
hides.  Whether  they  were  or  not  la  imma- 
terial, and  It  Is  also  Immaterial  whether  or 
not  the  officer  acted  within  his  authority  in 
redelivering  the  hides  to  plaintiff  December 
10,  1900.  as,  even  if  he  did,  and  the  officer's 
invoice  had  been  issued  to  plaintiff,  by  the 
terms  thereof,  it  expired  30  days  after  De- 
cember 10,  1900,  or  January  9,  1901,  so  that 
in  any  event,  under  the  law,  his  possession 
January  28th  was  unlawful  for  the  reason 
that  the  officer's  invoice  provided  for  by 
section  10,  dlv.  "d."  above  quoted.  Is  essential 
to  the  lawful  possession  of  game,  or  any 
part  thereof,  acquired  by  purchase  from  the 
officer,  and  possession  of  the  game,  or  any 
part  thereof,  became  unlawful,  30  days  after 
the  date  of  such  Invoice.  The  testimony  did 
not  establish  plaintiff's  ownership  or  right  of 
possession.  The  motion  for  Judgment,  and 
the  request  for  an  Instrtictlon  to  that  effect, 
should  have  been  granted. 

Every  one  is  presumed  to  know  the  law, 
and  persons  who  acquire  such  property  take 
It  subject  to  the  provisions  of  the  law.  They 
can  acquire  no  title  or  right  to  possession  of 
it  unless  the  same  is  permitted  by  the  terms 
of  the  law,  and  such  title  and  right  of  pos- 
session are  subject  to  termination  under  the 
provisions  of  the  law. 

It  Is  said,  there  being  no  statute  prohibit- 
ing possession  of  hides  lawfully  taken,  be- 
cause sections  5  and  6  of  the  act  of  1881, 
p.  231,  which  provide  for  the  "tagging"  of 


hides,  and  the  possession  and  shipment  of 
the  same  when  tagged,  had  been  repealed 
by  the  act  of  1899,  therefore  the  state  had 
abandoned  its  right  to  the  hides.  With  this 
conclusion  we  do  not  agree.  By  express 
statutory  enactment  the  provisions  of  the 
law  with  reference  to  possession,  transiwrta- 
tion,  sale,  etc.,  are  made  to  "extend  to  and 
include  every  part  of  such  game."  Section 
18,  dlv.  "a,"  supra. 

Appellee  has  not  cited  a  single  authority 
Involving  a  discussion  of  the  principles  which 
control  this  case.  A  number  of  authorities. 
In  addition  to  those  above  quoted,  might  be 
cited  in  support  of  the  principles  herein  an- 
nounced, but  we  forbear,  as  this  opinion  is 
already  too  extended. 

The  explicit  language  of  the  act  of  1899, 
and  an  examination  of  the  various  changes 
which  the  laws  relating  to  the  protection  of 
game  and  fish  have  undergone  at  the  bands 
of  the  Legislature  from  the  earliest  terri- 
torial days,  is  convincing  of  the  intention 
upon  the  part  of  the  Legislatiu-e  to  do  just 
what  this  act  does  by  its  terms,  to  wit,  en- 
tirely prohibit  traffic  in  the  game  of  this 
state,  or  any  part  thereof,  no  matter  when 
killed,  unless  expressly  permitted  by  law; 
and  it  need  hardly  be  suggested  that  such  a 
provision,  If  enforced,  will  tend  greatly  to 
the  attainment  of  the  object  sought.  The 
facility  and  ease  with  which  laws  for  the 
protection  of  game  have  been  evaded  in  the 
past  is  matter  of  common  knowledge.  As 
counsel  for  appellant  well  state  in  their  brief: 
"With  the  possible  exception  of  the  mountain 
lion,  the  coyote,  a'nd  the  wolf,  the  most  per- 
sistent and  heartless  enemies  of  the  game, 
and  at  the  same  time  the  most  difficult  to 
detect  and  punish,  are  the  meat  and  hide 
hunters  and  buyers.  If,  with  the  law  de- 
claring the  limit  in  possession  for  one  per- 
son to  be  two  horned  deer,  or  any  part  there- 
of, and  that  in  the  open  season  only,  a  man 
can  successfully  get  away  with  300  bides  of 
all  sexes  and  ages  in  the  close  season,  then 
game  laws  are  ineffectual,  and  the  game  de- 
partment had  as  well  be  abolished."  These 
and  like  considerations,  no  doubt,  actuated 
the  Legislature  in  the  premises,  and  induced 
the  enactment  of  the  statute  in  Its  present 
form,  to  meet  Just  such  cases  as  this  record 
presents.  We  know  of  no  reason  why  the 
statute  should  not  be  held  to  mean  what  it 
says.  The  language  is  clear  and  free  of 
ambiguity.  In  such  cbse  there  ts  no  room  for 
construction,  and  we  are  not  at  liberty  to 
place  a  limitation  upon  the  meaning  or  intent 
of  the  I^egislature  which  its  language  will 
not  clearly  support. 

In  the  view  which  we  take  of  the  law. 
it  will  be  Impossible  for  appellee  to  establish 
his  right  to  the  possession  of  the  projierty  In 
controversy  herein.  The  Judgment  will  be 
reversed  and  the  cause  remanded,  with  in- 
structions to  the  court  below  to  dismiss  the 
action.    Reversed. 
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BARNES  ▼.  WESTERN  UNION  TELE- 
GRAPH CO.     (No.  1,633.) 
(Supreme  Court  of  Nevada.     May  10,  1904.) 

TELEGRAPHS— FA ILUBE   TO    DELIVEB   MESSAGE— 

CONTBIBUTOBT  NEOUGENCE— DAMAGES 

—APPEAL. 

1.  Where  evideuce  is  conflicting;,  the  findings 
of  the  trial  court  will  not  be  disturbed. 

2.  In  an  action  for  injuries  resulting  from 
a  telegraph  company's  failure  to  deliver  a  mes- 
sage, the  negligent  acts  of  third  parties,  with 
which  the  plaintiff  was  not  connected,  could  not 
be  relied  on  to  relieve  the  company  of  liability. 

3.  AVhere,  by  reason  of  a  telegraph  company's 
failure  to  deliver  a  message,  the  sender  was  pla- 
ced in  a  strange  city,  400  miles  from  home,  with 
only  $1.2.1  in  his  pocket,  and  in  trying  to  reach 
home  suffered  cold  and  hunger,  and  mental 
worry  and  distress,  $400  damages  was  not  ex- 
cessive. 

4.  Damages  are  recoverable  for  mental  suffer- 
ing caused  by  a  tort,  whether  in  connection  with 
physical  suffering  or  not. 

5.  Where,  on  delivering  to  a  telegraph  com- 
pany a  message  requesting  the  sender's  brother 
to  send  him  a  ticket  by  telegram,  the  sender  in- 
formed the  agent  that  he  had  no  means  to  lay 
over,  his  suffering  from  cold  and  hunger  in 
sleeping  out  of  doors  at  nights,  and  in  attempt- 
ing to  reach  his  home  400  miles  distant,  result- 
ing from  failure  to  deliver  the  telegram,  were 
damages  i-easonably  within  the  contemplation  of 
the  parties  in  making  the  contract  to  send  the 
message,  and  hence  not  too  remote  to  entitle  the 
sender  to  recover  therefor. 

Belknap,  0.  J.,  dissenting. 

Appeal  from  District  Covirt,  Storey  Coun- 
ty; M.  A.  Murphy,  Judge. 

Action  by  William  Barnes,  by  T.  J.  Barnes, 
bis  guardian  ad  litem,  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Geo.  H.  Pearsons,  Cheney,  Massey  & 
Smith,  and  R.  B.  Carpenter,  for  appellant. 
E.  S.  Farrington,  for  respondent. 

FITZGERALD,  J.  This  is  tlie  second  ap- 
peal in  tills  case.  On  the  first  trial  the  Jury 
awarded  the  plaintiff  $1,200  damages,  and  the 
court  gave  Judgment  for  the  amount.  On 
a  Pineal  therefrom  this  court  reversed  the 
judgment  as  being  excessive.  50  Pac.  438. 
This  Judgment  of  reversal  was  rendered  Oc- 
tober. 18!)7,  nearly  seven  years  ago.  On  the 
second  trial,  an  appeal  from  the  Judgment  In 
■wlileli  is  here  now,  the  court  sitting  with- 
out a  Jnry.  gave  Judgment  for  the  plaintiff  for 
the  sum  of  $400.  As  the  foundation  of  such 
judgment,  the  court  found  the  following 
facts:  "(1)  That  on  the  19th  day  of  Febru- 
ary, 1895,  at  4.5  minutes  past  1  o'cloclc  in  the 
inoming,  at  Grand  Junction,  Colo.,  the  said 
William  Barnes  delivered  to  the  agent  of 
the  defendant  a  telegram  directed  to  his 
Ijrother  Thomas  J.  Barnes  at  Lovelock,  Nev., 
requesting  him,  the  said  Thomas  J.  Barnes, 
to  wire  him  a  ticket  to  Ogden,  Utah.  (2)  At 
the  time  of  delivering  said  telegram  the  said 
"William  Barnes  informed  the  agent  of  the 
Western  Union  Telegraph  Company  that  bis 

\  4.  See  Damage*,  vol.  IS,  Cent.  Dl(.  i  100. 


ticket  would  only  take  him  to  Ogden,  and 
that  lie  bad  no  means  to  lay  over  in  said  city 
of  Ogden.  The  said  William  Barnes  had  but 
$1.2.'»  In  bis  iiocket  when  he  arrived  in  Og- 
den In  the  morning  of  February  19,  1805. 
That  on  arriving  in  Ogden  the  said  William 
Barnes  made  due  inquiry  as  to  whether  his 
ticket  had  arrived.  Such  inquiries  were 
made  a  number  of  times,  but  he  received  no 
ticket,  and  no  reply  to  his  telegram.  He  did 
not  go  to  a  hotel  because  his  money  was  In- 
sufficient. He  purchased  one  or  two  meals 
at  a  restaurant.  He  spent  bis  nights  in  a 
railroad  depot  and  on  the  streets,  but  did  not 
sleep.  He  was  warned  by  the  police  several 
times  to  get  out  of  town  or  go  to  a  hotel. 
February  2l8t  he  boarded  a  west-bound  train 
clandestinely.  After  riding  several  hours  he 
was  put  off  of  the  train  and  walked  20  or  25 
miles,  when  he  boarded  another  train.  Thus, 
alternately  riding  and  walking,  he  traveled 
as  far  as  Battle  Mountain,  where  he  arrived 
absolutely  without  money,  February  23,  1895. 
That  during  all  this  time  the  cold  was  in- 
tense, and  the  said  William  Barnes  suffered 
severely  from  hunger  and  cold.  (3)  That 
said  telegram  was  received  at  defendant's 
otlice  at  the  town  of  Lovelock,  Nev.,  within 
22  minutes  after  it  was  sent,  and  on  the 
morning  of  February  19, 1895.  Said  telegram 
was  not  delivered  until  February  22,  1805. 
No  effort  was  made  to  deliver  the  telegram 
February  19th  or  February  21st.  The  tele- 
gram was  not  deposited  in  the  post  office  ad- 
dressed to  the  addressee,  nor  was  the  send- 
ing office  notified  of  the  nondelivery  of  the 
telegram.  (4)  At  all  times  t)etween  Febru- 
ary 19  and  February  23,  1805,  inclusive,  the 
said  Thomas  J.  Borncs  had  bis  residence  in 
said  town  of  Ix)velock,  and  within  300  yards 
of  defendant's  telegraph  office.  Had  the  de- 
fendant exercised  only  slight  diligence,  said 
telegram  could  have  been  delivered  to  the 
said  Thomas  J.  Barnes  on  the  19th  day  of 
February,  1895.  Had  said  telegram  been  so 
delivered,  William  Barnes  could  and  would 
have  received  the  ticket  asked  for  in  his 
telegram  on  the  20th  day  of  February.  (5) 
By  reason  of  defendant's  negligent  failure  to 
deliver  said  telegram,  plaintiff  suffered  dam- 
ages In  the  sum  of  $400."  Appellant  makes 
various  assignments  of  error,  but  three  only 
seem  to  be  relied  upon  In  the  briefs  of  Its 
counsel:  (1)  Insufficiency  of  the  evidence  to 
Justify  the  findings  of  fact  and  conclusions 
of  law;  (2)  contributory  negligence  on  the 
part  of  plaintiff;  and  (3)  remoteness  of  the 
damages. 

On  tlie  first  point,  to  wit,  the  Insufficiency 
of  the  evidence  to  sustain  the  findings  and 
conclusion.  It  Is  deemed  unnecessary  to  go 
into  minute  analysis  of  the  evidence  given 
at  the  trial.  The  most  that  can  be  claimed 
by  the  appellant  Is  that  the  evidence  is  con- 
flicting, and  when  such  is  the  case  the  rule 
of  this  court  has  long  been  that  the  findings 
of  fact  by  the  trial  court  will  not  be  dis- 
turbed. 
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On  the  second  point,  to  wit,  contributory 
negligence  on  the  part  of  the  plaintiff,  coun- 
sel for  appellant  state  no  act  of  the  plaintiff 
that  is  by  them  claimed  to  be  of  the  nature 
of  contributory  negligence.  On  the  contrary, 
the  acts  that  are  claimed  by  them  to  be  of 
the  nature  of  contributory  negligence  are  the 
acts  of  two  other  persons.  Under  the  head- 
ing In  the  brief,  "Contributory  Negligence," 
counsel  say,  "If  there  was  any  negligence 
about  It,  T.  J.  Barnes  [not  the  plaintiff,  Wil- 
liam Barnes]  and  ^Mrs.  Addlngton  were  the 
negligent  parties."  No  showing  whatever  Is 
made  to  connect  the  plaintiff.  William 
Barnes,  with  the  alleged  negligent  acts  of  T. 
J.  Barnes  and  Mrs.  Addlngton.  In  such  case, 
eren  If  the  acts  of  T.  J.  Barnes  and  Mrs.  Ad- 
dlngton were  conceded  to  be  negligent.  It 
coiild  not  ayall  the  defendant. 

On  the  third  point,  to  wit,  remoteness  of 
the  damages,  It,  perhaps,  may  be  well  to  re- 
state the  facts  In  more  compact  form,  thus: 
By  reason  of  the  negligence  of  defendant  In 
not  dellrerlng  the  telegram  In  proper  time, 
the  plaintiff,  a  minor  of  19  years  of  age,  was 
placed  in  Ogden,  400  miles  distant  from  bis 
home  at  Lovelock,  Nev.,  with  only  J1.25  in 
his  pocket.  Under  such  circumstances,  what 
was  the  natural  and  proper  thing  for  such 
minor  to  do?  Upon  the  correct  answer  to 
this  question,  it  would  seem,  the  solution  of 
the  matter  In  controversy  depends.  As  an 
illustrative  analogy,  one  at  least  somewhat 
applicable  to  the  situation  here  disclosed, 
suppose  the  railway  company  had  contracted 
with  plaintiff  to  take  him  to  Lovelock,  but 
had  negligently  broken  its  contract  and  left 
him  at  Ogden,  what  would  be  the  natural 
and  proper  thing  for  the  plaintiff  to  do?  and 
what  damages  would  that  company  be  re- 
sponsible to  him  for?  Could  It  be  possible 
that  its  responsibility  in  damages  would 
end  with  the  price  paid  for  railway  ticket 
and  hotel  bills  while  the  $1.25  lasted,  and 
wages  during  the  same  time?  Plaintiff  conld 
not  remain  in  Ogden,  because  after  the  few 
hours  that  the  $1.25  would  pay  for  his  meals 
and  lodging  he  would  have  nothing  whereon 
to  live.  W^as  he  to  be  expected  to  give  up 
his  home  at  Ixjvelock,  bis  business,  his  resi- 
dence, his  citizenship,  and  his  friends  and 
neighbors  in  Nevada,  and  seek  new  home, 
new  business  (or  old  business),  new  resi- 
dence, new  citizenship,  and  new  friends  and 
neighbors  in  Utah?  Few  of  ns  in  Nevada 
would  be  pleased  to  have  their  alternative 
forced  upon  us,  and.  were  the  scene  of  the 
drama  in  any  other  land  or  state,  It  Is  most 
probable  that  its  citizens  would  feel  upon  the 
subject  as  we  of  Nevada  feel. 

Again,  suppose  it  were  held  that  he  should 
have  made  the  changes  above  intimated, 
what  assurance  Is  there  that  he  could  have 
in  any  tolerable  time  obtained  employment 
in  this  land  In  which  he.  a  stranger,  was 
compelled  to  make  his  alxKle?  And  would 
not  the  defendant  company,  if  he  did  make 
the  change,  be  responsible  to  him  for  reason- 


able board  and  wages  while  he  diligently 
sought  employment?  Conld  it  be  possible 
that  its  responsibility  in  damages  would  end 
with  the  price  paid  for  the  railway  ticket 
and  hotel  bills  in  Ogden  while  his  $1.25  last- 
ed, and  wages  during  the  same  time?  Plain- 
tiff conld  not  remain  In  Ogden,  because  after 
the  few  hours  that  his  $1.25  would  support 
him  he  would  have  nothing  whereon  to  sub- 
sist. Defendant  had  been  informed  of  this, 
and  thereby  became  chargeable  with  knowl- 
edge and  expectancy  of  the  results  naturally 
flowing  from  the  necessities  to  which  the 
defendant  knowingly  subjected  the  plaintiff, 
and  with  the  damages  so  occasioned.  If  de- 
fendant had  not  been  aware,  at  the  time  the 
message  was  sent,  that  plaintiff  was  with- 
out means  to  remain  in  Ogden,  his  necessity 
for  leaving  there  and  the  attendant  hard- 
ships would  not  have  been  within  the  con- 
templation of  the  defendant  If  the  plaintiff 
had  had  money  with  which  to  remain  at  a 
hotel.  It  might  have  been  his  duty  to  do  so, 
and  ctiarge  the  defendant  for  his  expenses 
and  time;  but  the  case  is  different  when 
the  defendant  knew  that  he  was  without 
funds  to  do  this,  and  would  likely  be  forced 
to  suffer  humiliation,  fatigue,  hunger,  and 
cold.  Under  the  circumstances  narrated, 
was  it  not  the  natural  and  proper  thing  tliat 
the  plaintiff  should  set  out,  winter  as  it  was. 
to  go  afoot  or  otherwise,  when  be  could 
honestly  do  so,  to  his  home  at  Lovelock, 
Nev..  400  miles  distant  from  Ogden,  Utah? 
So  it  seems;  and  likewise  it  seems  that 
whoever  negligently  caused  him  to  be  placed 
in  such  a  situation  should  be  held  responsible 
to  him  therefor.  The  trial  court  awarded 
the  plaintiff  $400  as  damages,  but  appellant 
claims  that  that  amount  is  excessive.  We 
think  that  amount  was  not  excessive.  The 
elements  of  the  damages  would  be:  (1) 
Price  of  telegram;  (2)  wages  or  compensa- 
tion for  time  lost  in  reaching  his  home  at 
TiOveiock;  (3)  price  of  meals  and  lodging 
during  the  time  he  would  be  en  route;  and 
(4)  "mental  worry  and  distress"  accompany- 
ing the  physical  fatigue  and  cold  while  out 
on  the  winter  Journey— of  course.  Including 
the  physical  suffering  Itself.  Surely  $4<X) 
could  not  reasonably  be  deemed  excessive 
fur  all  this. 

Whether  or  not  damages  for  mental  suffer- 
ing can  be  allowed  Is  among  the  courts  of 
the  United  States  a  veritable  questio  vexata; 
some  appellate  courts  hold  that  such  dam- 
age can  be  allowed,  and  others  hold  that  it 
cannot.  Sometimes  the  question  Is  whether 
damages  for  mental  suffering  accompanying 
physical  suffering  can  be  allowed,  and  some- 
times the  question  Is  whether  damages  for 
mental  suffering  unconnected  with  physical 
suffering  can  be  allowed.  If  mental  suffer- 
ing can  be  allowed  for  in  any  case,  what  dif- 
ference would  It  make  whether  there  were 
physical  suffering  or  not?  Suppose,  by  rea- 
son of  the  negligence  of  a  defendjint,  dam- 
ages resulted  to  a  plaintiff,   said  damages 
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coming  from  two  sources:  (1)  Physical  suf- 
lerlng,  ?100;  and  (2)  mental  suffering  ac- 
companying the  physical  suffering,  of  $100 
more— making  in  all  $200.  If  the  second  ele- 
ment, to  wit,  the  $100  allowed  for  mental 
suffering  accompanying  the  physical  suffer- 
ing, was  allowed,  what  difference  could  it 
make  if  the  said  or  similar  mental  suffer- 
ing existed  by  reason  of  a  defendant's  negli- 
Kcut  act  unaccompanied  by  physical  suffer- 
ing? The  reason  given  in  some  of  the  cases 
why  damages  cannot  tte  allowed  for  mental 
suffering  alone  Is  that  the  Juat  estimation 
of  such  damages  is  so  difficult  But  if  such 
mental  suffering  accompanied  by  physical 
suffering  can  and  must  be  estimated,  cannot 
and  should  not  mental  suffering  unaccompa- 
nied by  physical  suffering  be  estimated  and 
allowed  for  in  damages?  Clearly,  if  so  in  one 
case,  logically  and  reasonably  it  must  be  so 
in  the  other.  That  such  damages  can  be  al- 
lowed, see  the  following  cases:  Young  t. 
Telegraph  Company,  107  N.  C.  370,  11  S.  E. 
3044,  0  L.  B.  A.  OCO,  22  Am.  St.  Rep.  883; 
Thompson  v.  Telegraph  Company,  107  X.  C. 
449,  12  S.  E.  427;  Gray,  Commun.  Tel.  t 
«S);  4  Lawsou,  Rights,  Rem.  &  Prac.  S  1970; 
2  Thomp.  Neg.  p.  847,  f  11;  Sedg.  Dam.  {8th 
Ed.)  i  894;  Suth.  Dam.  (2d  Ed.)  {  97;  29 
Am.  Law  R.  Ev.  207;  Meadows  v.  The  West- 
ern rnion  Telegraph  Co.  (X.  C.)  43  S.  E. 
512;  Sherrill  v.  Tel.  Co.,  100  N.  C.  527,  14 
S.  K  94;  Cashion  v.  Tel.  Co.,  123  N.  C.  267, 
:»1  8.  E.  493;  Bennett  v.  Telegraph  Co.,  128 
N.  C.  103,  38  S.  E.  294;  I^yne  v.  Tel.  Co., 
123  N.  C.  129,  31  8.  E.  350;  8  Am.  &  Eng. 
Enc.  Law,  pp.  658,  662,  663;  Bryan  t.  West- 
em  Union  Tel.  Co.  (N.  0.)  45  8.  E.  938; 
Hendricks  v.  Tel.  Co.,  126  N.  C.  304,  35  8. 
E.  543,  78  Am.  St.  Rep.  658;  Graham  r.  Tel. 
Co.,  109  La.  1071,  34  8outh.  92;  3  Sutherland, 
Damages'  (4th  Ed.)  {  975;  Joyce,  Elec.  Law, 
JS  825;  Western  Union  Tel.  Co.  v.  Bowles 
(Tex.  Civ.  App.)  76  8.  W.  456;  Western  Un- 
ion Tel.  Co.  V.  Chambers  (Tex.  Civ.  App.) 
77  8.  W.  273;  Western  Union  Tel.  Co.  v. 
Shaw,  Id.  433;  Thompson  v.  Tel.  C^.,  107 
N.  C.  449,  12  8.  E.  427;  Telegraph  Co.  v. 
Cooper.  71  Tex.  .507.  9  8.  W.  .'SOS,  1  L.  R. 
A.  728.  10  Am.  St.  Rep.  772;  So.  Relle  v. 
Western  Union  Tel.  Co.,  55  Tex.  308,  40 
Am.  Rep.  805;  Shear.  &  Red."  Xeg.  {  (;(V>; 
Chapman  v.  Western  Union  Tel.  Co.  (Ky.) 
13  8.  W.  880;  Reese  v.  W.  U.  Tel.  Co.,  123 
Ind.  294.  24  X.  E.  163,  7  L.  R.  A.  583;  W. 
T'.  Tel.  Co.  v.  Moore,  76  Tex.  66,  12  8.  W. 
!M9,  18  Am.  St.  Rep.  25;  Telegraph  Co.  v. 
Adams,  75  Tex.  5.11,  12  8.  W.  8.57.  6  L.  R. 
A.  M4,  16  Am.  St.  Rep.  920;  Telegraph  Co. 
V.  P'eegles,  75  Tex.  537,  12  8.  W.  8(K);  Stuart 
V.  Telegraph  Co..  66  Tex.  580,  18  8.  W.  351, 
.5tl  Am.  Rep.  (Q3;  Telegraph  Co.  v.  Simp- 
Mon.  73  Tex.  422,  11  S.  W.  385;  Wadsworth 
▼.  W.  U.  Tel.  Co.,  86  Tenn.  t»5,  8  8.  W.  .574, 
6  Am.  St.  Rep.  864;  3  8utJ.  Dam.  259;  Scott 
&  Jarnlgan  on  Telegraphs,  f  418;  Sedg. 
l>am.  35:  Renlban  v.  Wright  (Ind.  Sup.i  25 
X.  E.  822,  0  L.  R    A.  514,  21  Am.  St.  Rep. 


250.  Many  other  authorities  to  the  same 
effect  might  have  been  cited,  and  as  many, 
perhaps,  against  the  doctrine;  but  we  think 
the  better  reasoning  Is  in  those  cases  estab- 
lishing the  doctrine.  The  cases  for  and 
against  the  doctrine  will,  perhaps,  nearly  all 
be  found  referred  to  in  the  cases  above  men- 
tioned. 

That  damages  may  be  recovered  for  the 
mental  suffering  occasioned  and  accomiNinied 
by  physical  injury  or  fatigue  is  very  general- 
ly held  by  the  authorities,  and  pain  of  mind 
directly  resulting  from  exposure,  cold,  hun- 
ger, exertion,  and  deprivation  of  a  place  to 
Bleep,  to  which  the  plaintiff  was  subjected 
as  a  natural  result  of  defendant's  negligence, 
would  properly  come  within  this  well-recog- 
nized rule.  See  Riley  v.  Railway  Co.,  27  W. 
A'a.  147;  McCoy  v.  Milwaukee  St.  Ry.  Co., 
88  Wis.  50.  59  X.  W.  4.53;  Cen.  R.  R.  Co. 
V.  Twiner,  83  Ga.  .588,  10  8.  E.  279;  Caldwell 
V.  Central  Park  (Com.  PI.)  27  X.  Y.  Supp. 
397;  Davidson  v.  Southern  Pac.  Co.  (C.  C.) 
44  Fed.  476;  Wright  v.  Compton,  5:^  Ind. 
337;  Richmond,  etc.,  v.  Xorment,  Si  Va.  107, 
4  S.  E.  211,  10  Am.  St.  Rep.  827;  Carijenter 
V.  Mexican  Xat.  R.  Co.  (C.  C.)  .•«)  Fed.  315; 
Stockton  V.  Frey,  45  Am.  Dec.  138;  Brown 
V.  C,  M.  &  St.  P.  B.  Co.  (Wis.)  11  X.  W.  356, 
911,  41  Am.  Rep.  41;  Hoover  v.  Haynes 
(Xeb.)  93  X.  W.  732.  Where  railroad  compa- 
nies have  negligently  left  passengers  at  the 
wrong  station,  aud  thereby  exposed  them  to 
cold,  fatigue,  and  suffering,  verdicts  for  dam- 
ages for  larger  amounts  in  proportion  to  the 
hardship  undergone  than  the  Judgment  here 
bears  to  the  Injury  sustained  have  been  held 
not  excessive.  Lake  Erie  R.  Co.  v.  Cloes 
(Ind.  App.)  32  X.  E.  588,  Louisville,  etc.,  R. 
Co.  V.  Ballard  (Ky-)  10  S.  W.  429,  2  L.  R. 
A.  604,  and  other  cases  cited  in  the  brief. 
This  much  under  the  first  branch  of  the  rule 
laid  down  in  the  case  cited  by  counsel  for 
appellant,  to  wit,  the  English  case  of  Hadley 
V.  Baxendale,  Exch.  341,  354,  23  L.  J.  Ex. 
170,  182,  to  wit,  damages  which  may  fairly 
and  reasonably  be  considered  as  naturally 
arising  from  the  breach  of  contract. 

T'nder  the  second  branch  of  the  rule  laid 
down  In  the  Hadley-Basendale  Case,  we 
think  the  same  result  would  follow,  to  wit, 
damages  which  arise  from  circumstances  pe- 
culiar to  the  case  where  those  siieclal  cir- 
cumstances are  known  to  the  person  who  has 
broken  the  contract  The  English  court  rul- 
ed that  damage  of  the  last-mentioned  kind 
"must  be  supposed  to  have  been  contem- 
plated by  the  parties  to  the  contract,  and  Is 
recoverable."  See  Wood's  Mayne  on  Dam- 
ages, p.  21.  In  Western  ITnlon  Telegraph  Co. 
V.  Xorton  (Tex.  Civ.' App.)  62  8.  W.  1081,  a 
telegram  was  sent  requesting  the  sendee  to 
meet  the  sender  at  a  flag  station  on  the  rail- 
road, and  It  was  held  that  the  telegraph  com- 
pany might  reasonably  Infer  that  as  a  result 
of  Its  failure  to  deliver  the  message  the  send- 
er would  be  compelled  to  walk  alone  In  the 
night,  subject  to  distress  of  mind.     Other 
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cases  indicatiug  tbat  the  damages  are  not  too 
remote  are  cited  In  tbe  brief,  Including  Hen- 
dershot  v.  Western  Union  Telegraph  Co. 
(lowu)  7C  X.  W.  828,  68  Am.  St.  Rep.  313; 
Pruett  V.  Western  Union  Telegraph  Co. 
(Tex.  Civ.  App.)  25  S.  W.  704.  AVe  think  In 
the  case  at  bar  tbat  the  evils  and  damage 
coming  to  plaintiff  by  reason  of  defend- 
ant's negligently  cuiisiug  him  to  be  placed 
in  tbe  situation  tbat  be  was  on  bis  arrival 
at  Ogden  and  during  bis  Journey  to  Bat- 
tle Mountain  were  reasonably  within  tbe 
contemplation  of  tbe  parties,  plaintitC  and  de- 
fendant, when  they  entered  into  their  con- 
tract of  sending  the  telegraphic  message  at 
Orantl  Junction,  Colo.  The  evils  and  dam- 
ages that  came  to  plaintiff  after  his  arrival 
at  Battle  Mountain,  to  wit,  breaking  of  bis 
leg,  etc.,  were  not  claimed  or  allowed  for  In 
damages  in  tbe  ease,  and  therefore  need  no 
consideration  in  this  opinion. 

Under  the  circumstances  of  the  case,  we, 
for  the  foregoing  reasons,  think  tbe  damages 
awarded  to  the  plaintiff  by  the  trial  court 
were  neither  remote  nor  excessive,  and  there- 
fore its  judgment  in  the  case  is  affirmed. 

TALBOT,  J.,  concurs. 

BEI.KXAP,  C.  J.  (dissenting).  Upon  the 
facts  I  think  tbe  damages  are  e.xcesslve,  and 
not  within  tbe  contemplation  of  appellant 
when  it  entered  into  the  contract  to  transmit 
tbe  mess,nge. 

Tbe  case  of  Sqnlre  et  al.  v.  Western  Union 
Tel.  Co.,  98  Mass.  232,  93  Am.  Dec.  157,  was 
tort  for  neglect  to  deliver  a  telegraphic  mes- 
sage seasonably.  In  tbat  case,  as  in  this, 
there  were  no  special  stipulations  or  re- 
strictions attached  as  to  defendant's  liability, 
and  it  was  held  responsible  according  to  tbe 
general  rnles  of  law.  The  court  in  that  case 
said:  "These  rules,  in  their  application  to 
damages  in  actions  of  this  nature,  are  well 
settled  and  familiar.  A  party  who  has  failed 
to  fulfill  a  contract  cannot  be  held  liable  for 
remote,  contingent,  and  uncertain  conse- 
quences, or  for  speculative  or  possible  results 
which  ma.v  have  ensued  on  his  breach  of 
duty,  although  they  may  be  traceable  to  that 
cause.  The  reason  is  that  damages  of  such 
a  nature  are  not  the  natural  or  necessarj-  in- 
cidents of  a  contract,  and  cannot  be  deemed 
to  have  been  within  the  contemplation  of 
parties  when  they  agreed  together.  A  rule  of 
damages  which  should  embrace  within  its 
scope  all  the  consequences  which  might  be 
shown  to  have  resulted  from  a  failure  or 
omission  to  perform  a  stipulated  duty  or 
senice  would  be  a  serious  hindrance  to  tbe 
operations  of  commerce  and  to  the  transac- 
tion of  the  common  business  of  life.  Tbe 
effect  would  often  be  to  Impose  a  liability 
wholly  disproportionate  to  the  nature  of  the 
act  or  service  which  a  party  has  bound  him- 
self to  perform,  and  to  the  compensation 
paid  and  received  therefor.  The  practical 
rule,  founded  on  a  wise  policy,  and  at  the 


same  time  consistent  with  good  sense  and 
soimd  equity,  is  that  a  party  can  be  held  lia- 
ble for  breach  of  a  contract  only  for  such 
damages  as  are  the  natural  or  necessary,  and 
the  immediate  and  direct,  results  of  the 
breach,  such  as  might  properly  he  deemed  to 
have  been  in  contemplation  of  the  parties 
when  the  conti-act  was  entered  into,  and 
that  all  remote,  speculative,  and  uncertain 
results  •  ♦  •  must  be  e.>:cluded,  as  form- 
ing no  Just  or  legitimate  basis  on  which  to 
determine  the  extent  of  tbe  Injury  actually 
caused  by  a  breach."  I^t  us  apply  the  law 
as  there  laid  down  to  the  facts  as  stated  In 
the  opinion  of  the  majority.  The  direction 
in  the  message  to  send  a  ticket  to  the  plain- 
tiff at  Ogden  was  of  a  pecuular.v  nature,  and 
the  breach  of  tbe  contract  should  be  meas- 
ured by  standards  applicable  to  pecuniary 
matters.  The  natural  consequence  of  a  fail- 
ure to  deliver  tbe  message  would  be  the 
actual  damage  plaintiff  sustained,  such  as  bis 
reasonable  expenses  during  the  delay,  loss  of 
time,  and  tbe  cost  of  the  message.  Mental 
anguish  was  not  the  natural  or  necessary 
consequence  of  the  breach,  nor  Its  immedi- 
ate or  direct  result.  It  was  tbe  secondary, 
and  not  the  primary,  consequence,  and  dam- 
ages for  it  could  not  have  been  within  the 
contemplation  of  the  parties  when  they  en- 
tered into  the  contract. 
I  therefore  dissent  from  tbe  Judgment. 


JEXSEN-KING-BTRD  CO.  y.  WILLIAMS. 

(Supreme   Court  of   Washington.      May   23, 

low.) 

INSOLVENCY— STATE  STATUTES— SU8PE:!Sro:«  — 
CONSTITUTIONALITY  —  TITLE  —  BANKRUPTCV 
ACT — AD.MINISTEATION  OF  ISSOLVEyT'S  ES- 
TATE— EFFECT— JUDGMENTS— EXFOBCEMEXT. 

1.  The  enactment  of  the  federal  bankruurcy 
law  (Act  CoHR.  July  1,  18!t8,  c.  541.  3(>  Siat. 
544  LU.  S.  Comp.  St.  10t>l,  p.  3418J)  did  not 
siLspend  the  purisdiction  of  the  state  courts  of 
Washington  m  insolvency  cases,  where  no  pro- 
ceeding in  bankruptcy  was  instituted  respecting 
the  matter  in  coutroveray. 

2.  AVhere  defendant  made  an  assignment  of 
all  his  assets  for  the  tjenefit  of  creditors,  and 
his  estate  was  administered  according  to  law. 
and  with  full  notice  to  a  creditor  having  n  claim 
for  goods  sold,  antedating  tbe  assignment,  a 
Judgment  subsequently  recovered  thereon  n-as 
not  enforceable  outside  of  the  insolvency  pro- 
ceedings. 

3.  Insolvency  Act  (Laws  1800,  p.  S8)  <  l-V 
entitled  "An  act  to  secure  creditors  a  just  di- 
vision of  the  estate  of  debtors  conveyed  to  as- 
signee for  the  benefit  of  creditors,"  is  not  uncon- 
stitutional as  embracing  more  than  one  subject 
not  expressed  in  its  title. 

Appeal  from  Superior  Court  Spokane 
County;   William  E.  Richardson.  .Tudge. 

Action  by  the  Jensen-Klng-Byrd  coniiiauy- 
against  C.  H.  Williams,  doing  busiuess  urKlt>r 
the  style  of  the  Columbia  Hardware  Com- 
pany. From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

O.  C.  Moore,  for  appellant  P.  F.  Qulnn, 
for  respondent 
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DUNBAR,  J.    Tbis  Is  an  appeal  from  a 
final  order  in  a  proceeding  supplemental  to 
execution.    On  July  30,  1003,  respondent  filed 
Its   motion   for  the   Issuance   of   a   citation 
against  appellant,  requiring  blm  to  appear 
and  give  testimony  respecting  the  amoimt 
and  location  of  his  iM-operty,  In  order  that 
the  same  might  be  reduced  to  the  satisfac- 
tion of  a  Judgment  held  by  respondent  against 
him   In   the    above-entitled    cause.    In    sup- 
port of  this  motion  respondent  filed  an  atB- 
davit  setting  forth  that  on  October  7,  1898, 
it  obtained  a  judgment  against  the  appel- 
lant  for   the   sum    of   $o01,    and   $16  costs 
and  interest;    that  the  sum  of  $458.83  still 
remains  due  and  unpaid  on  said  Judgment, 
and  that  execution  hud  been  issued  thereon, 
and  returned  with  the  report  that  no  proper- 
ty could  be  found;   that  appellant,  Williams, 
possessed    money     and    personal    property 
which  he  failed  and  neglected  to  produce 
and  apply  to  the  satisfaction  of  said  Judg- 
ment; and  that  an  order  of  court  was  neces- 
sary In  order  that  said  Williams  might  be 
rcfjuired  to  submit  his  property  to  the  satis- 
faction of  said  judgment.    Appellant  appear- 
ed in  resixmse  to  the  citation,  and  made  a 
motion  to  quash  the  service  and  return  there- 
of, on  the  ground  that  the  issuance  of  said 
citation  was  inadvertent,  wrongful,  and  with- 
out the  Jurisdiction  of  the  court,  said  motion 
being  based  upon   all   the   records  in   said 
action  and  upon  the  affidavit  of  appellant. 
The  affidavit  set  forth  that  during  the  years 
1807  and  1898,  prior  to  the  6th  day  of  Au- 
gust,  1808,   appellant  was   engaged   in   the 
mercantile  business  In  the  state  of  Washing- 
ton;   that  on  tlie  0th  day  of  August,  1808, 
be  made  a  general  assignment  of  all  his  as- 
sets, of  every  kind  and  character,  for  the 
benefit  of  all  his  creditors;   that  in  his  said 
deed  of  assignment  appellant  gave  a  list  of 
all  of  his  creditors  and  the  creditors  of  said 
Columbia     Hardware    Company,     and    the 
amount  of  their  claims;   that  thereafter,  on 
the  2.7th  day  of  August,  1808,  Morton  Doty, 
as  assignee  of  said  estate,  filed  his  bond  as 
requiretl  by  law,  took  possession  of  all  the 
n»9ets  and  property  belonging  to  the  said  as- 
Kl^ned  estate,  and  filed  in  the  office  of  the 
clerk  of  the  superior  court  of  the  state  of 
Washington  In  and  for  Stevens  county,  where 
said   assignment   was   made,   his   Inventory 
of    the  assets  of   said  estate,   showing   the 
name  to  be  of  the  value  of  $2,071.11;    that 
the  assignee  thereafter  gave  notice  of  said 
assignment,  as  required  by  law,  to  ail  the 
creditors  of  affiant  and  the  said  Columbia 
Hardware   Company,   Including  respondent; 
that  the  Judgment  in  this  action,  and  upon 
•which  said  supplemental  proceeding  is  based. 
Is  for  an  indebtedness  of  this  affiant  aud  of 
the    Columbian  Hardware  Company  on  ac- 
count of  goods  purchased  by  said  Columbia 
I£ardware  Comimny  prior  to  the  6th  day  of 
Aiijrust,  ],8!)8;  that  the  Judgment  creditor  here- 
in, the  Jensen-Klng-Byrd  Company,  was  duly 
and  regularly  notified  of  the  making  of  said 


assignment  by  said  assignee,  as  required  by 
law,  and  that  neither  the  Jenseu-Klug-Byrd 
Company,  nor  any  other  creditor  of  the  ap- 
pellant, nor  the  Columbia  Hardware  Com- 
pany, at  any  time  instituted  bankruptcy  pro- 
ceedings against  afiiant  or  the  said  Columbia 
Hardware  Company  under  the  federal  bank- 
ruptcy law,  notwithstanding  the  fact  that 
respondent  and  all  other  creditors  of  affiant 
had  full  knowledge  and  Information  by  no- 
tice to  them  by  said  assignee  of  the  fact  that 
said  assignment  bad  been  made;  and  that 
affiant  was  led  to  believe,  by  respondent's 
silence  and  inaction,  that  respondent  acqui- 
esced in  and  ratified  appellant's  assignment 
for  the  benefit  of  his  creditors,  and  would 
be  satisfied  with  its  proportionate  share  of 
the  assets  of  said  estate.  Controverting  af- 
fidavits denied  that  the  respondent  had  ac- 
quiesced in  or  would  be  satisfied  with  its 
proportionate  share  of  the  assets  of  said 
estate.  The  court  overruled  the  motion  to 
quash,  and,  the  appellant  having  admitted 
bis  ability  to  pay  said  judgment,  the  court 
made  and  entered  an  order  requiring  appel- 
lant to  pay  to  the  clerk  of  the  said  sui)erior 
court  the  sum  demanded. 

It  is  assigned  that  the  court  erred  In  deny- 
ing appellant's  motion  to  quash,  and  in  en- 
tering the  order,  appealed  from,  requiring 
appellant  to  pay  the  clerk  of  tlie  superior 
court  the  sum  of  $4.58.85,  with  Interest  and 
costs,  in  satisfaction  of  respondent's  judg- 
ment. So  that  It  will  be  seen  that  the  vital 
question  to  be  determined  in  this  case  Is 
whether  or  not  the  bankruptcy  law  which 
was  passed  by  the  United  States  Congress 
and  approved  on  July  1,  1808  (Act  July  1, 
1808,  c.  541,  30  Stat.  544  [U.  S.  Comp.  St. 
1001,  p.  3418]),  supersedes  or  suspends  the 
state  Insolvency  law  (Laws  1800,  p.  83)  which 
was  In  existence  at  the  time  of  the  passage 
of  said  bankruptcy  act.  There  Is  some  con- 
flict in  Judicial  decisions  on  this  question, 
but  It  was  decided  by  this  court,  in  State 
ox  rel.  Strohl  v.  Sui)erior  Court  of  King  Co., 
20  Wash.  545.  5(5  Pac.  35,  45  L.  B.  A.  177, 
that  the  enactment  of  the  federal  bankruptcy 
law  of  July  1,  1808,  did  not  suspend  the  ju- 
risdiction of  state  courts  in  Insolvency  cases, 
where  there  had  been  no  proceeding  in  bank- 
ruptcy instituted  respecting  the  matter  In 
controversy.  This  doctrine  was  reaffirmed  in 
State  ex  rel.  Heckman  v.  Superior  Court  of 
King  County,  28  Wash.  35,  08  Pac.  170,  92 
Am.  St.  Bep.  820,  where  the  doctrine  was 
unequivocally  announced  that  an  adjudica- 
tion of  bankruptcy  made  In  the  federal  court 
under  the  United  States  bankruptcy  law  will 
not  deprive  a  state  court  of  Jurisdiction  In 
a  pending  suit  in  which  such  bankrupts  are 
involved  as  parties,  citing  Eyster  v.  Gaff,  91 
U.  S.  521,  23  L.  Ed.  403,  where  the  following 
language  was  used:  "It  is  a  mistake  to  sup- 
pose that  the  bankrupt  law  avoids  of  Its 
own  force  all  Judicial  proceedings  in  the  state 
or  other  courts  the  instant  one  of  the  parties 
is  adjudged  a  bankrupt    There  Is  nothing 
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In  the  act  which  sanctions  auch  a  proposition. 
•  •  •  The  same  courts  remain  open  to 
him  In  such  contests,  and  the  statute  has  not 
divested  those  courts  of  Jurisdiction  In  such 
actions.  If  It  has  for  certain  classes  of  ac- 
tions conferred  a  jurisdiction  for  the  benefit 
of  the  assignee  in  the  Circuit  and  District 
Courts  of  the  United  States,  It  Is  concurrent 
with  and  does  not  divest  that  of  the  state 
courts."  This  case  falls  within  the  rule  an- 
nounced in  the  cases  Just  cited,  and  the  mo- 
tion of  the  appellant  should  have  been  sus- 
tained. 

The  contention  of  the  respondent  that  sec- 
tion !.■»  of  the  act  entitled  "An  act  to  secure 
creditors  a  Just  division  of  the  estate  of 
debtors  who  conveyed  to  assignee  for  the 
beneflt  of  creditors"  (Laws  1800,  p.  88)  is 
not  constitutional,  being  in  conflict  with  sec- 
tion 19,  art.  2,  of  the  Constitution  of  the  state 
of  Washington— which  is  to  the  effect  that 
no  bill  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  In  the  Mtie— 
Is  without  merit,  and  cannot  be  sustained 
under  the  uniform  holdings  of  this  court. 

The  cause  will  he  reversed,  and  remanded 
with  instructions  to  dismiss  the  proceeding. 

FfLLERTO-V,  C.  J.,  and  HADLEY, 
MOUNT,  and  ANDERS,  JJ.,  concur. 


WINDHAM  et  al.  v.  INDEPENDENT  TEL- 
EPHONE CO.  et  al. 

(Supreme   Court   of   Washington.     May   23, 
1904.) 

iraCHAWIC'S  LIEN— BUILDING  CONTRACTS — SCB- 
8TANTIAL  FEBFORUANCE — TRIFLING  DEFECTS 
—EXPENSES  —  ABCIIITECT'S  CEBTIFICATE— RE- 
FUSAL. 

1.  Where  a  buildiuK  contract  was  subatantlal- 
ly  performed,  and  tlie  contractors  had  season- 
ably offered  to  complete  any  work  that  mifcht 
be  found  incomplete,  and  to  malce  such  slight 
repairs  or  corrections  as  might  be  required,  the 
fact  that  it  appeared.  In  an  action  to  recover  a 
balance  of  $3,8K<)  dne  on  the  contract  price,  that 
it  would  talce  $57.25  to  complete  the  building, 
was  no  ground  for  denying  a  judgment  estab- 
lishing a  mechanic's  lien  In  favor  of  such  con- 
tractors, Hince  the  sum  required  to  complete 
was  trifling,  compared  with  the  amount  due  on 
the  contract. 

2.  Where  the  owners  of  a  building  moved  Into 
and  occupied  it  with  the  understanding,  on  the 
announcement  made  by  the  architect  and  the 
contractors,  that  such  act  should  constitute  an 
acceptance  of  the  building,  the  architect's 
failure  to  furnish  a  certificate  of  completion, 
as  required  by  contract,  was  immaterial. 

3.  Where  an  architect's  refusal  to  furnish 
contractors  a  final  certificate  was  whimsical, 
such  refusal  was  no  defense  to  an  action  by  the 
contractors  for  the  balance  due  on  the  contract. 

Appeal  from  Superior  Court,  King  County; 
Geo.  E.  Morris,  Judge. 

Action  by  W.  M.  Windham  and  another 
against  the  Independent  Telephone  Com- 
pany and  others.  Kroni  a  Judgment  In  fa- 
vor of  plaintiffs,  defendant  telephone  com- 

^  3.  See  ContracU,  voL  11,  Cent  Dig.  i  1310. 


pany   and    S.    B.   Claypool,   trustee,   appeaL 
Affirmed. 

Piles,  Donwortta  &  Howe,  for  appellants. 
Root,  Palmer  &  Brown,  for  respondent 
bridge  company.  Hastings  &  Stedman.  for 
re.spondents  Baker  &  Richards.  Smith  & 
Cole,  for  respondents  Windham  &  Combs. 

DUNB.VR,  J.  This  is  an  appeal  from  a 
Judgment  establishing  a  lieu  in  favor  of  each 
of  the  respondents  upon  lot  3,  block  15,  C.  D. 
Boren's  Addition  to  the  City  of  Seattle,  and 
decreeing  a  sale  of  the  premises  to  satisfy 
said  liens.  The  liens  grew  out  of  a  building 
contract  entered  into  between  the  appellant 
owners  of  the  property  and  respondents 
Windham  &  Combs,  building  contractors. 
The  other  respondents  furnished  materials 
for  the  building.  The  respondents  WMndbam 
&  Combs  sued  for  a  balance  on  the  original 
contract  of  $3,850,  and  for  an  amount  due  by 
reason  of  deviations  from  the  original  con- 
tract in  the  sum  of  $1,723,  The  defendants 
prayed  for  the  dismissal  of  the  complaint, 
and  for  damages  for  violation  of  the  contract 
In  the  sum  of  $2,000. 

This  case  rests  entirely  upon  the  evidence, 
and,  from  a  careful  examination  of  the 
statement  of  facts,  we  are  satisfied  that  the 
facts  found  by  the  court  were  Justified  by  the 
evidence,  and  that  the  findings  of  fact  Justi- 
fied the  conclusions  of  law  and  the  Judgment. 
This  case  does  not  fall  within  the  principles 
announced  In  Schmidt  v.  North  Yakima,  12 
Wash.  121,  40  Pac.  790,  which  Is  cited  by 
appellants  to  sustain  the  contention  that  the 
action  should  have  been  dismissed  for  the 
reason  that  it  appears  that  It  would  take 
$.17.25  to  complete  the  building,  and  for  the 
further  reason  that  no  certificate  had  l)een 
furnished  by  the  architect.  In  the  first 
place,  the  item  is  trifling,  compared  with  the 
amount  which  was  due  on  the  contract;  in 
the  second  place,  the  record  shows  not  only 
a  substantial  compliance  with  the  contract, 
but  an  offer  on  the  part  of  the  contractors, 
seasonably  made,  to  complete  any  work  that 
might  be  found  to  be  lnrorx;£;lete,  and  to 
make  such  slight  repairs  or  corrections  as 
might  be  required;  and.  In  the  third  place, 
the  building  was  received  by  the  appellants, 
who  moved  Into  and  occupied  It  with  tlie 
understanding,  upon  the  announcement  made 
by  the  architect  and  by  the  contractors,  that 
the  occupancy  of  the  building  at  that  time 
would  constitute  an  acceptance  of  It.  So 
that  any  question  of  the  refusal  of  the  archi- 
tect to  furnish  a  certificate  becomes  Immate- 
rial. In  addition  to  this,  the  record  shows  a. 
practical  compliance  with  the  contract,  and 
the  refusal  of  the  architect  to  furnish  a  cer- 
tificate was  whimsical,  and  such  refusal  can- 
not prevent  a  recovery. 

We  are  unable  to  discover  any  objection  to 
the  lien  notices,  and  are  not  Inclined  to  di.-*- 
turb  the  Judgment  of  the  court  In  relation  >  • 
attorney's  fees;    and,  without  entering  Into 
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a  detailed  analysis  of  the  eTldence,  we  are 
satlsfled  that  substantial  Justice  was  done  by 
the  lower  court,  and  the  Judgment  Is  there- 
fore afllrmed. 

FUIXERTON,     C.     J.,     and     HADLET, 
MOUNT,  and  ANDERS,  JJ.,  concur. 


STATE  ex  rel.   STRATTON  v.  MATNARD, 

State  Treasurer. 

(Supreme  Court  of  Washington.      May  23, 

1904.) 

STATE  OFFICERS — ATTORNEY  GENERAIi — COMPEW- 
BATION—eTATUTES— REPEAL. 

1.  Const,  art.  3,  8  21,  provides  that  the  At- 
torney General  shall  be  the  legal  adviser  of  the 
state  officers,  and  shall  perforin  such  other  du- 
ties as  may  be  prescribed  by  law,  and  receive 
an  annual  salary  of  $2,000,  which  may  be  in- 
creased bv  the  Legislature,  but  shall  never  ex- 
ceed $3,500  per  annum.  Beld,  that  such  pro- 
vision shoula  be  construed  as  fixing  the  entire 
compensation  to  be  received  by  the  Attorney 
General,  and  was  therefore  In  conflict  with  and 
superseded  Territorial  Acts  1887-88,  p.  9,  c. 
7.  S  8,  providing  that  the  Attorney  General 
shall  receive  an  annual  salary  of  $1,800,  togeth- 
er with  certain  fees. 

Appeal  from  Superior  Court,  Thurston 
County;  O.  V.  Unn,  Judge. 

Application  for  a  writ  of  mandamus  by 
the  state,  on  relation  of  W.  B.  Stratton, 
against  C.  W.  Maynard,  as  State  Treasurer. 
From  a  Judgment  for  relator,  defendant  ap- 
peals.    Reversed. 

Frank  C.  Owintra,  for  appellant.  B.  W. 
Boss  and  C.  C.  Dalton,  for  respondent 

PER  CURIAM.  This  Is  an  application  for 
a  "writ  of  mandate,  made  by  respondent,  who 
Is  Attorney  General,  to  compel  the  State 
Treasurer  of  the  state  of  Washington  to  re- 
ceive the  amount  recovered  in  a  Judgment 
which  the  state  of  Washington  obtained 
against  the  city  of  Seattle,  less  10  per  cent. 
of  the  amount  of  said  Judgment,  which  has 
been  retained  by  the  Attorney  General,  and 
which  be  claims  be  is  entitled  to  under  the 
provisions  of  tlie  law.  This  money  was  re- 
covered in  an  action  brought  by  the  Attor- 
ney General,  claiming  the  same  to  be  due 
the  state  on  account  of  liquor  licenses  col- 
lected by  said  city  of  Seattle.  To  a  com- 
plaint setting  up  substantially  these  facts, 
the  appellant  demurred  generally  in  the  low- 
er court,  which  demurrer  was  overruled, 
whereupon  appellant  refused  to  plead  fur- 
ther, and  the  court  entered  Judgment  against 
bim.  From  that  Judgment  this  appeal  is 
taken. 

Section  8,  c.  7,  p.  9,  of  the  acts  of  the  ter- 
ritorial Legislature  of  1887-86,  reads  as  fol- 
lows: "The  Attorney  General  shall  receive 
an  annual  salary  of  $1,800,  payable  out  of 
tbe  territorial  treasury.  He  shall  also  re- 
ceive the  further  sum  of  ten  per  centum  on 
nil  money  collected  and  paid  Into  the  terri- 
torial treasury,  upon  legal  process  instituted 


to  enforce  tbe  payment  of  any  claim  due 
the  territory  for  money,  property,  or  dam- 
ages which  per  centum,  in  addition  to  the 
other  l^al  costs  incident  to  the  procedure, 
shall,  unless  otherwise  directed  by  the  court, 
be  paid  by  the  party  defendant,  and  allow- 
ed as  costs  in  the  action."  Section  21,  art. 
3,  of  the  state  Constitution,  Is  as  follows: 
"Tbe  Attorney  General  shall  be  the  legal 
adviser  of  the  state  oflicers,  and  shall  per- 
form such  other  duties  as  may  be  prescrib- 
ed by  law.  He  shall  receive  an  annual  sal- 
ary of  two  thousand  dollars,  which  may  be 
Increased  by  the  Legislature,  but  shall  never 
exceed  thirty-flve  hundred  dollars  per  an- 
num." There  has  been  no  compensation  for 
the  Attorney  General  fixed  by  legislative 
enactment  since  tlie  admission  of  the  state 
Into  the  Union,  and  the  adoption  of  Its  Con- 
stitution; and  it  is  the  contention  of  the 
respondent  that  the  territorial  provision  in 
relation  to  the  per  centum  to  which  the  At- 
torney General  is  entitled  Is  now  in  force, 
and  that  the  constitutional  provision  affect- 
ed only  that  portion  of  the  territorial  law 
which  related  to  the  salary,  while  the  appel- 
lant contends  that,  upon  the  admission  of 
the  state  into  the  Union,  the  territorial  stat- 
ute became  inoperative,  because  of  its  re- 
pugnance to  section  21,  art  3,  of  the  state 
Constitution,  quoted  above,  and  that  the 
word  "salary,"  as  used  in  the  Constitution, 
should  be  construed  to  be  synonymous  with 
the  word  "compensation."  Conceding  the 
contention  of  the  respondent  that  existing 
laws  are  not  to  be  changed  by  the  adoption 
of  the  Constitution,  except  so  far  as  they 
may  be  inconsistent  with  Its  provisions,  we 
are  of  the  opinion  that  the  provisions  of  the 
territorial  act  are  In  conflict  with  the  provi- 
sions of  the  Constitution  in  relation  to  the 
compensation  of  tbe  Attorney  General,  and 
that  the  Constitution  sought  in  section  21, 
supra,  to  prescribe  the  compensation  for  such 
officer.  The  language  of  the  Constitution 
appears  to  us  so  plain  that  It  seems  scarcely 
susceptible  of  construction,  but  If  construc- 
tion be  resorted  to,  there  are  two  rules  of 
construction  which  must  be  applied,  and 
which,  it  seems  to  us,  are  controlling:  (1) 
If  the  Intention  of  the  lawmaking  power  is 
plainly  discernible  from  the  language  em- 
ployed, the  law  must  be  construed  In  accord- 
ance with  such  manifest  Intention,  without 
the  aid  of  other  rules  of  construction,  for 
the  object  of  all  canons  of  construction  Is  to 
aid  in  properly  arriving  at  the  Intention  of 
the  framers  of  the  law  in  question;  (2)  a 
Constitution  being  adopted  by  the  votes  of 
tbe  common  people,  its  language  must  be 
particularly  construed  In  accordance  with 
the  common  understanding  of  the  words  and 
language  employed,  although.  If  there  were 
no  difference  In  the  rule  of  construction  em- 
ployed in  interpreting  constitutional  and  leg- 
islative enactments.  It  would  be  equally  clear 
to  us  that  the  contention  of  the  respondent 
could  not  be  maintained.    For  we  think  it  U- 
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plain,  not  only  from  the  language  used,  but  i 
from  the  connection  of  the  language  with  | 
other  provisions  of  the  Constitution,  that  It  , 
was  the  intention  of  the  franiers  of  the  Con- 
stitution that  the  Attorney  General  should 
be  fully  compensated  by  the  salary  prescrib- 
ed. Article  3  undertakes  to  define  the  du- 
ties and  fix  the  salaries  of  all  the  executive 
officers  of  the  state.  Section  14  provides 
that  the  Governor  shall  receive  an  annual 
salary  of  $4,000,  which  may  be  Increased  by 
law,  but  shall  never  exceed  $6,000.  Section 
16  prescribes  the  qualifications  of  the  Lieu- 
tenant Governor,  and  provides  that  he  shall 
receive  an  annual  salary  of  $1,000,  which 
may  be  increased  by  the  Legislature,  but 
shall  never  exceed  $3,000  per  annum.  Sec- 
tion 17,  after  prescribing  the  qualifications 
of  the  Secretary  of  State,  provides  that  he 
shall  receive  an  annual  salary  of  $2,500, 
which  may  be  increased  by  the  Legislature, 
but  shall  never  exceed  $3,000  per  annum. 
Section  19  provides  that  the  Treasurer  shall 
receive  an  annual  salary  of  $2,000,  which 
may  be  Increased  by  the  Legislature,  but 
shall  never  exceed  $4,000  per  annum.  Sec- 
tion 20  specifies  the  qualifications  of  the  Au- 
ditor, and  provides  that  he  shall  receive  an 
annual  salary  of  $2,000,  which  may  be  in- 
creased by  the  Legislature,  but  shall  never 
e.tceed  $3,000  per  annum.  Section  21  pre- 
scribes the  qualifications  and  duties  of  the 
Attorney  General,  and  provides  that  he  shall 
receive  an  annual  salary  of  $2,000,  which 
may  be  increased  by  the  Legislature,  but 
shall  never  exceed  $3,500  per  annum.  And 
section  22  makes  similar  provisions  for  the 
salary  of  the  superintendent  of  public  In- 
Btniction,  with  a  limitation  of  $4,000  per 
annum.  Upon  reading  this  chapter,  discon- 
nected from  any  other  law,  the  first  and 
only  thought  would  be  that  the  compensation, 
and  the  whole  compensation,  of  the  execu- 
tive oftlcersi  regardless  of  what  word  was 
used  to  express  it,  was  fixed  by  this  article 
of  the  Constitution;  and,  while  it  is  true 
that  the  laws  which  were  in  existence  at  the 
time  of  the  adoption  of  the  Constitution,  and 
not  in  conflict  with  its  provisions,  remained 
In  force  and  effect,  it  is  plain  to  us  that  the 
territorial  law  relied  upon  by  the  respondent 
is  In  conflict  with  the  plainly  expressed  in- 
tention of  the  framers  of  the  Constitution 
in  relation  to  the  salary  of  the  Attorney 
General,  and  that  there  was  no  thought  of 
adding  the  old  compensation  to  the  new  one 
prescribed  In  connection  with  the  salary  of 
the  other  executive  officers,  but  that  the 
act  was  complete  within  itself,  governing  all 
the  compensation  of  all  the  officers  mention- 
ed therein.  The  fact  must  not  be  lost  sight 
of  tliat  the  main  office  of  a  state  Constitution 
is  to  limit  legislative  power,  and  it  is  too 
evident  for  discussion  that  a  limitation  on 
the  compensation  to  be  allowed  the  Attor- 
ney General  was  sought  to  be  imposed  in 
section  21,  when  It  said,  "He  shall  receive 
an  annual  salary  of  $2,000,  which  may  be 


increased  by  the  Legislature,  but  sliall  never 
exceed  $3,500  per  annum."  We  must  not 
impute  to  the  framers  of  the  Constitution 
the  commission  of  s*  foolish  and  rain  an 
act  as  that  of  prescribing  a  limitation  whlcJv 
in  effect,  is  no  limitation  at  all,  for  whOe, 
under  the  construction  contended  for,  the 
Legislature  was  limited  to  prescribing  a  sal- 
ary not  exceeding  $3,500,  It  could  indirect- 
ly, through  the  medium  of  fees  allowed,  in- 
crease Indefinitely  the  amount  of  pay  allow- 
ed the  officer.  It  was  the  compensation  of 
the  officer  which  was  the  material  thing 
with  which  the  Constitution  was  dealing; 
In  plain  phrase,  the  amount  of  mon^y  wbich 
the  state  would  have  to  pay  out  of  its  treas- 
ury for  his  services.  Whether  that  amount 
should  be  paid  out  under  the  term  "compen- 
sation," "salary,"  or  "fees,"  was  unimpor- 
tant 

It  is  said  that  the  Constitution  nowhere 
provides  tliat  the  comjiensation  of  the  Attor^ 
ney  General  shall  be  fixed  by  salary;    that 
it  provides  what  his  salary  shall  l)e,  but  does 
not  fix  his  compensation.    This  contention  Is 
answered  by  what  we  have  said  above,  vijt, 
that  it  was  the  compensation  to  which  the 
Constitution  was  prescribing  a  limit.    It  is 
argued  that  the  same  rule  will  not  obtain  In 
construing  this  law  as  in  construing  the  law 
In  relation  to  the  salaries  of  county  officers, 
because  section  8,  art  11,  prescribes  that  the 
Legislature  shall  fix  the  compensation,  bj 
salaries,  of  all  county  officers,  and  that  there 
is  no  such  provision  in  the  Constitution  in 
relation  to  the  Attorney  General,  but  there 
Is  simply  a  provision  that  the  Legislature 
shall  fix  his  salary,  with  certain  limitations, 
and  that  therefore  it  follows  that  the  fram- 
ers of  the  Constitution  did  not  use  the  word 
"salary"   In  the  large   sense  In  which   the 
word  "compensation"  is  used  in  section  8, 
referred  to  above.    We  are  not  able  to  gatli* 
er  from  the  language  of  the  Constitution  it- 
self, or  from  any  of  its  provisions  in  any 
other  respect  that  there  was  any  Intention 
to  make  a  distinction  in  this  respect.    There 
was  no  necessity  to  use  the  expression  "fix 
the  compensation  by  salary,"  with  relation 
to  the  state  officers,  for  the  Constitution  it- 
self fixed  the  salaries  of  state  officers,  leav- 
ing discretion  in  the  Legislature  as  to  the 
county  officers,   and  providing  only  for   a 
limitation  on  the  power  of  the  Legislature 
In  raising  the  salaries  of  state  officers,  wbich 
had  already  been  fixed  by  the  Constitution. 
We  see  nothing  In  the  opinion  of  this  court 
in  Cox  v.  Holmes,  14  Wash.  255.  44  Pac. 
262,  to  sustain  respondent's  contention.    That 
was  a  case  where  the  provisions  of  section 
8,  art  11,  of  the  Constitution,  providing  that 
the  Legislature  shall  fix  the  compensation 
by  salaries  of  all  county  officers,  except  cer- 
tain enumerated  ones,  were  construed  with 
relation  to  the  provision  contained  In  Laws 
1889-90.  p.  361,  c.  12,  J  17,  providing  that 
county  superintendents  shall  receive  compen- 
sation at  the  rate  of  $3  for  each  school  vis- 
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ited;  rach  law  being  held  Invalid,  as  being 
opposed  to  the  constitutional  provision.  The 
court,  in  discussing  the  case,  said:  "We 
think  that  the  system  which  the  trainers  of 
the  Constitution  intended  to  provide  by  sec- 
tion 8,  supra,  was  that  of  "fixed'  and  estab- 
lished 'compensation  by  time,'  as  distinguish- 
ed from  the  system  of  specific  fees  for  specif- 
ic services  which  had  theretofore  prevailed; 
and,  although  the  word  'salary'  Is  sometimes 
used  to  denote  compensatlou  paid  for  a  per^ 
ticular  service,  It  was  used  in  the  Constitu- 
tion to  mean  *»  payment  dependent  on  the 
time  and  not  on  the  amount  of  the  service 
rendered'  by  the  officer."  So  we  thinlt  here 
that  the  whole  idea  of  the  Constitution  was 
«f  compensation  by  salary,  as  distinguished 
from  the  fee  system,  which  bad  theretofore 
prevailed,  and  that  the  word  "salary"  was 
used  in  the  Constitution  to  mean  a  payment 
dependent  on  the  time  and  not  upon  the 
amount  of  the  services  rendered,  or,  in  other 
words,  when  the  salary  for  a  year  was  pre- 
scribed, U  wag  meant  that  the  prescribed 
salary  sbonU  be  the  compensation  for  a 
year.  The  respondent  has  filed  a  very  learn- 
ed and  elaborate  brief,  citing  many  cases 
•n  many  propositions,  a  review  of  which  we 
do  not  think  it  advisable  to  undertake,  for, 
tinder  the  plain  provisions  of  the  Constitu- 
tion itself,  we  are  forced  to  the  conclusion 
that  the  compensation  of  the  Attorney  Gen- 
eral Is  limited  to  the  salary  prescribed  by 
tbe  Constitution;  there  having  been  no  oth- 
er or  different  salary  prescribed  by  the  Leg- 
islature since. 

The  Judgment  will  be  reversed  and  the 
cause  remanded,  with  instructions  to  sustain 
the  demurrer  t»  the  complaint. 


MALOXET  et  al.  t.  KINO  «t  al. 
(Snpreme  Court  of  Montana.    May  23,  1904.) 

IMJ0HCTION — OPERATION    OF   ORE    VEIN — COUN- 

TBB    INJUNCTION— MULTIPLICITT 

OF  ACTIONS. 

1.  Where,  in  a  suit  to  quiet  title  to  a  vein 
of  ore  and  for  damages  for  a  trespass  on  the 
vein,  defendants  did  not  seek  an  injunction  re- 
straining plaintiffs  from  operating  the  vein, 
they  were  not  entitled  to  such  an  injunction  in 
a  subKequent  suit  by  them,  prooeedinK  for  sucli 
relief  having  been  open  to  them  in  the  former 
■uit. 

2.  Where,  in  a  suit  for  an  injunction  restrain- 
ing tbe  operation  of  an  ore  vein,  the  injunc- 
tion was  denied,  complainants  might  not,  after 
dismissing  the  suit,  institute  another  on  the 
same  ground,  and  again  apply  for  an  injunc- 
tion for  the  same  purpose. 

3.  Plaintiffs  sued  for  damages  Itecause  of 
trespass  on  an  ore  vein,  for  an  injunction  re- 
straming  defendants  from  operating  the  vein, 
and  for  the  quieting  of  plaintiffs'  title  to  the 
vein,  the  issue  l)eing  whether  tbe  apex  of  the 
vein  was  within  the  boundaries  of  plaintiffs'  or 
Tvithin  the  boundaries  of  defendants'  location. 
An  injunction  was  granted,  and  subsequent!; 
defendants  commenced  varions  suits  against 
plaintiffs  for  trespass,  etc.,  on  the  vein,  the 
auestion  in  all  the  actions  being  the  location  of 
the  apex  of  the  vein.  Held,  that  plaintiffs  were 
properly  awarded  in  their  original  suit-  an  in- 


junction restraining  defendants  from  bnngine 
any  action  or  interfering  with  the  removal  of 
ores  from  the  vein  until  the  final  determination 
of  plaintiffs*  suit. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  SUver  Bow  County;  Wm. 
Clancy,  Judge. 

Suit  by  J.  H.  Maloney  and  others  against 
Silas  F.  King  and  others.  From  an  order 
extending  an  injunction  pendente  lite,  de- 
fendants appeal.    Affirmed. 

McBride  &  McBride  and  J.  E.  Murray,  for 
appellants.  Jno.  J.  McHatton  and  C.  P. 
Drennen,  for  respondents. 

CLAYBEKG,  C.  C.  Appeal  by  defendants 
from  an  order  extending  the  terms  of  an  in- 
junction pendente  lite.  The  circumstances 
out  of  which  tbe  order  complained  of  arose 
are,  briefly,  as  follows:  Plaintiffs  were  the 
owners  of  a  certain  portion  of  the  Plymouth 
quartz  lode  mining  claim.  Defendants  were 
tbe  owners  of  the  Sliver  King  quartz  lode 
mining  claim,  which  adjoins  the  Plymouth 
claim  on  the  north.  Both  are  patented  prop- 
erties. Tbe  veins  having  their  apices  within 
the  boundaries  of  the  Silver  King  apparently 
dip  to  the  south,  and  under  the  surface 
boundaries  of  the  Plymouth.  In  the  year 
1S09  piainturs  began  this  suit  against  de- 
fendants to  recover  damages  for  an  alleged 
trespass  upon  the  Plymouth  by  means  of 
underground  workings  conducted  through  a 
shaft  upon  the  Silver  King,  and  the  extrac- 
tion of  ores  from  a  vein  whose  apex  is  al- 
leged to  be  within  the  Plymouth  surface 
boundaries,  and  for  an  injunction  against 
further  trespasses.  Plaintiffs  also  sought  to 
have  their  title  to  the  vein  in  question  de- 
termined and  qnieted.  The  defendants  in 
their  answer  denied  the  alleged  trespass,  and 
set  up  that  this  vein  bad  its  apex  within  the 
surface  boundaries  of  the  Silver  King,  owned 
by  them,  and  dipped  under  the  surface- 
boundaries  of  the  Plymouth.  They  also  ask- 
ed the  court  that  their  title  to  the  vein  in 
question  be  determined  and  quieted.  An  in- 
junction pendente  lite  was  Issued  against 
defendants  soon  after  filing  the  bill  of  com- 
plaint which  restrained  defendants  "from 
entering  and  trespassing  upon,  or  working,  or 
mining,  or  excavating,  or  digging  within  or 
underneath  tbe  surface  of  that  portion  of  the 
Plymouth  mining  claim  hereinafter  describ- 
ed, and  from  extracting,  taking  away,  or  con- 
verting to  their  own  use  any  of  tbe  ores, 
rocks,  or  minerals  therein,  and  from  in  any 
way  interfering  with  any  portion  of  the 
said  premises,  or  any  part  thereof,  or  any 
rock  or  ores  or  mineral  therein,  within  the 
surface  lines  of  said  portion  of  said  Plymouth 
lode  claim,  hereinafter  described,  extended 
vertically  downward."  The  action  of  the 
court  below  in  granting  the  above  injunction 
was  afiirmod  by  this  court  on  appeal.  The 
defendants,  soon  after  the  granting  of  this 
injunction,  instituted  a  suit  against  plain- 
tiffs  herein,,  alleging   a    trespass    by   them 


Digitized  by 


Google 


940 


76  PACIFIC  REPORTER. 


(Mont 


upon  the  same  rein,  claiming  that  the  apex 
tliereof  was  within  the  surface  bouudarlea 
of  the  Silver  King,  and  not  w^ithln  the  sur- 
face bonndaries  of  the  Plymouth,  and  aslced 
that  an  injunction  issue  against  plaintiffs 
herein  to  restrain  them  from  further  tres- 
pass. This  Injunction  was  denied,  and  the 
plaintiffs  therein  (defendants  herein)  ap- 
pealed to  this  court,  and  made  an  application 
for  an  injunction  pending  the  appeal,  which 
was  refused.  They  then  dismissed  the  ap- 
peal, and  filed  a  praecipe  in  the  court  below 
dismissing  the  case.  On  the  same  day  they 
instituted  a  new  suit,  setting  forth,  in  suit- 
stance,  all  the  matters  alleged  in  the  suit  last 
mentioned,  and  the  frrther  allegation  that 
the  plaintiffs  herein  were  filling  up  the  worlc 
theretofore  done  by  the  plaintiffs  In  that 
suit  and  destroying  their  evidence.  Another 
temporary  injunction  was  applied  for.  The 
defendants  in  that  suit  answered,  setting  up, 
among  other  things,  the  pendency  of  this 
suit,  and  also  the  commencement  and  dis- 
missal of  the  other  suit.  Plaintiffs  in  that 
suit  applied  for  a  temporary  injunction, 
■which  was  refused.  This  action  was  dis- 
missed on  grounds  which  are  unimportant 
here. 

The  practice  pursued  by  defendants  in  this 
regard  cannot  be  countenanced  or  approved 
of  by  this  court,  for  at  least  two  reasons: 

1.  The  object  of  defendants  sought  to  be 
accomplished  by  these  two  suits  was  un- 
doubtedly to  obtain  a  reciprocal  or  mutual 
injunction.  They,  being  enjoined  from  worlt- 
Ing  the  disputed  ground,  desired  tliat  the 
plaintiffs  should  also  be  enjoined,  so  that 
the  premises  should  remain  in  statu  quo 
pending  the  litigation.  However  desirable 
such  result  would  seem  to  be,  it  could  have 
been  attained  in  the  original  suit  by  petition 
on  part  of  defendants  setting  forth  the  facts 
and  the  reasons  for  such  relief.  Upon  a 
bearing,  if  the  court  concluded  that  a  proper 
showing  had  been  made,  it  would  undoubt- 
edly have  granted  the  relief  sought.  The 
policy  of  the  law  is  to  prevent  useless  litiga- 
tion, and.  whenever  a  proceeding  is  insti- 
tuted broad  enough  in  its  character  to  include 
the  hearing  and  determination  of  all  existing 
Issues  between  the  parties  touching  the  same 
subject-matter,  such  issues  should  all  be 
presented  for  determination  in  that  suit,  and 
neither  the  court  nor  the  parties  be  vexed 
with  separate  suits. 

2.  We  cannot  commend  the  practice  of 
filing  a  complaint  and  applying  to  a  court 
for  an  injunction,  and,  if  denied,  disniissiug 
the  suit  and  instituting  another  of  the  same 
character  for  the  same  relief,  and  again  ap- 
plying to  the  same  judge,  or  another  judge, 
for  an  Injunction.  The  writ  of  Injunction  is 
one  of  the  extraordinary  processes  of  the 
courts,  and  should  not  be  trifled  with.  If  an 
injunction  be  denied,  the  applicants  have  a 
remedy  by  appeal,  and  there  Is  no  reasou 
why  the  decision  on  appeal  should  not  be 
conclusive  and  binding  upon  applicants,  the 


same  as  in  every  other  suit  Wetzsteln  v.  B. 
&  M.  Min.  Co.,  26  Mont  193-208,  66  Pac. 
943.  Tliese  points  do  not  necessarily  arise 
in  this  case,  but  the  practice  pursued  herein 
seems  to  be  more  or  less  general  tbrougtiout 
the  state,  and  this  court  deems  it  proper  to 
announce  what  it  considers  the  correct  prac- 
tice. 

Subsequent  to  the  above  proceedings,  vari- 
ous suits  were  commenced  by  defendants 
herein  as  plaintiffs,  against  plaintiffs  herein 
as  defendants  (in  some  of  which  suits  third 
persons  were  joined  as  defendants),  some 
of  which  were  for  the  recovery  of  certain  ores 
extracted  by  the  plaintiffs  herein,  and  others 
for  the  value  of  certain  other  ores  as  upon 
a  conversion,  all  taicen  from  the  same  vein 
in  controversy.  Some  nine  of  these  suits 
were  pending  at  the  time  application  was 
made  for  the  order  ap|)enled  from.  The  affi- 
davits upon  which  this  order  was  granterl 
stated  that  all  of  the  ores  involved  In  these 
nine  suits  were  taken  by  the  defendants 
therein  (plaintiffs  herein)  from  a  vein  which 
had  its  apex  within  the  Plymouth  surface 
boundaries.  The  defendants  presented  affi- 
davits by  which  they  claimed  that,  while  the 
ore  was  taken  from  the  same  vein,  the  apex 
thereof  was  within  the  surface  boundaries 
of  the  Silver  King.  Plaintiffs  thereupon  ask- 
ed tlmt  the  preliminary  injunction  against 
defendants,  above  mentioned,  be  amended, 
enlarged,  and  extended  so  as  to  restrain  de- 
fendants from  "bringing  any  action,  suits, 
or  proceedings  against  the  plaintiffs  herein, 
or  their  lessees  or  any  person  acting  under 
them,  and  from  interfering  with  the  mining 
or  the  removal  of  ores  from  the  Plymouth 
lode  claim  until  the  final  determination  of 
this  action,  and  that  the  temporary  Injunc- 
tion order  heretofore  issued  be  amended,  ex- 
tended, and  enlarged  so  as  to  spec!  flea  I  ly 
enjoin  them  therefrom."  Upon  the  henrinK 
of  this  application  plaintiffs  Introduced  the 
comi>iaints  and  answers  in  the  suits  brought 
by  the  defendants  for  an  injunction,  and 
the  complaints  and  summons  in  each  of  the 
nine  suits  above  mentioned  for  the  recovery 
of  ore  or  the  value  thereof.  At  the  conclu- 
sion of  the  hearing  the  court  extended  tlie 
injunction  as  asked.  The  defendants  8ettle<l 
a  bill  of  exceptions  and  appeal  from  such 
order. 

It  is  very  doubtful  whether  the  brief  pre- 
sented by  appellants  complies  with  the  rules 
of  this  court,  and  consideration  of  the  ajt- 
peal  is  objected  to  on  this  ground.  But  an 
Investigation  of  the  briefs  and  record  has 
disclosed  the  fact  that  one  prominent  ques- 
tion is  presented  to  the  court  for  considera- 
tion, and.  it  being  a  question  of  more  or  less 
imiwrtance  to  litigants  in  general,  we  have 
concluded  to  give  such  question  considera- 
tion, under  the  theory  announced  in  Alder 
Gulch  Con.  MIn.  Co.  v.  Hayes.  6  Mout  31. 
0  Pac.  .'iSl,  and  Brownell  v.  McCormlek.  7 
Mont.  12.  14  Pac.  Cwl.  As  before  stated,  the 
appeal  ia  from   the  order  of  the  court  ex- 
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tending  the  terms  of  the  preliminary  Injunc- 
tion as  petitioned  for.  No  question  is  raised 
as  to  the  appealable  cliaracter  of  tills  order, 
and  therefore  this  question  Is  not  considered 
or  decided.  The  only  question  which  can 
be  considered  upon  the  brief  of  appellants  is 
whether  the  court  erred  In  making  the  order 
appealed  from.  The  consideration  of  this 
question  involves  only  the  correctness  of  this 
ruling  in  so  far  as  It  affects  the  plaintiffs 
herein.  The  effect  of  our  conclusions  upon 
third  parties  to  suits  whose  prosecution  has 
been  restrained  is  not  considered  or  decided. 
Bearing  in  mind  that  the  question  as  to 
whether  the  apex  of  the  vein  was  within 
the  surface  boundaries  of  one  location  or 
the  other,  and  that  the  ownership  and  title 
thereto,  and  consequently  the  primary  own- 
ership of  all  ore  in  such  vein,  would  be  de- 
termined in  this  suit,  it  follows  that  the 
lmiM>rtant  question  of  such  ownership  of  the 
ore  involved  in  each  of  the  nine  suits  which 
were  enjoined  could  have  been  heard  and 
determined  in  this  suit.  If  the  ores  in  ques- 
tion in  these  suits  were  extracted  from  a 
vein  the  apex  of  which  was  within  the  sur- 
face boundaries  of  the  Silver  King,  the  plain- 
tiffs In  such  suit  were  the  primary  owners 
thereof;  but  if,  on  the  other  hand,  the  ore 
in  question  had  been  extracted  from  a  vein 
the  apex  of  which  was  within  the  Plymouth 
boundaries,  then  the  defendants  in  such 
suits  were  the  primary  owners  thereof.  So 
we  perceive  that  the  question  at  the  basis 
of  each  of  these  suits  was,  within  the  sur- 
face boundaries  of  which  claim  was  the 
apex  of  tlie  vein  from  which  the  ore  was 
extracted  to  be  found?  or,  in  other  words, 
did  the  vein  from  which  the  ore  was  taken 
belong  to  the  one  party  or  the  other?  The 
decision  in  this  suit  would  have  settled  the 
controversy  as  to  the  primary  ownership  of 
these  veins,  and  therefore  of  all  the  ore 
contained  therein.  We  are  therefore  of  the 
opinion  that  there  was  no  occasion  for  the 
Institution  of  these  suits,  and  that  their 
l)endency  interfered  with  the  Jurisdiction  of 
the  court  having  the  control  of  the  suit  in 
which  the  order  appealed  from  was  entered. 
It  Is  a  well-established  principle  that,  when 
a  court  of  equity  takes  Jurisdiction  of  a 
controversy  between  parties,  Its  Jurisdiction 
is  full  and  complete,  and  it  may  render  a 
final  Judgment  in  relation  to  all  matters  in- 
volved In  and  growing  out  of  that  contro- 
versy. Here  a  suit  was  commenced  In 
which  the  primary  ownership  of  all  the  ores 
in  each  vein  could  have  been  settled,  and  it 
was  not  only  the  right,  but  the  duty,  of  the 
court  to  prevent  a  multiplicity  of  suits,  with 
the  attendant  annoyance  to  plaintiffs  here- 
in, and  enjoin  the  defendants  herein  from 
prosecuting  against  plaintiffs  herein  any 
suits  of  the  character  of  those  euJoliieU, 
until  a  final  determination  of  this  action. 
But  the  original  injunction  was  suinclent 
to  acc-omplish  this  purpose.  The  defend- 
ants might  have  been  punished  for  a  vio- 


lation of  Its  terms  because  of  the  com- 
mencement of  these  suits.  The  following 
statement  by  Beach,  in  his  Law  on  Injunc- 
tions, is  very  pertinent  and  correct:  "An 
Injunction  must  be  obeyed  in  its  spirit  as 
well  as  Its  letter.  The  party  enjoined  must 
not  do  the  forbidden  thing,  nor  permit  It  to 
be  done,  nor  effect  It  by  trick  or  evasion. 
In  deciding  whether  there  has  been  a  breach 
or  not,  the  objects  for  which  the  relief  was 
granted  must  be  considered."  Beach  on  In- 
junctions, par.  251;  Grand  Junction  Canal 
Co.  V.  Dimes,  17  Simons,  38,  42  Eng.  Chan. 
Rep.  38;  Smith  v.  New  York  Cons.  Stage 
Co.,  28  How.  Prac.  277 ;  Ex  parte  Vance,  88 
Cal.  281,  26  Pac.  118.  To  hold  that  the  de- 
fendants could  not  mine  any  ore  In  the  dis- 
puted territory,  could  not  take  away  or  con- 
vert to  their  own  use  any  of  the  ores,  rocks, 
or  minerals  therein,  could  not  interfere  with 
any  portion  of  the  premises,  or  any  part 
thereof,  or  any  of  the  rocks,  ores,  or  miner- 
als therein,  but  that  they  might  recover  the 
same,  or  the  value  thereof,  after  plaintiffs 
had  extracted  them,  while  a  suit  was  pend- 
ing the  purpose  of  which  was  to  determine 
the  rights  of  the  parties  to  the  veins  from 
which  the  ore  was  extracted,  would  be,  at 
least,  anomalous.  The  legal  effect  of  the 
original  injunction  being  the  same  before  as 
after  amendment,  and  this  court  having  af- 
firmed the  granting  thereof,  no  error  could 
be  predicated  upon  the  order  appealed  from. 
We  therefore  advise  that  the  order  appeal- 
ed from  be  affirmed. 

POOUMAN  and  CALLAWAY,  CC,  concur. 

PER  CURIAM.    For  the  reasons  stated  in 
the  foregoing  opinion,  the  order  is  affirmed 


SHROPSHIRE  V.  SIDEBOTTOM. 
(Supreme  Court  of  Montana.    May  23,  1904.) 

BAILMENT — DUTY    OF    BAILEE    FOB    IIIBE — BUB- 
DEN    OF    PROOF— APPEAL — BECOBD 
— inSTBUCTIONS. 

1.  Ordinary  care  only  is  required  of  a  bailee 
for  hire  by  Civ.  Code,  I  2491,  providing  tiiat  the 
depositary  for  hire  must  use  at  least  ordinary 
care  for  the  preservation  of  the  thing  deposited, 
which  is  not  increased  by  section  2450,  provid- 
ing that  a  depositary  muBt  deliver  the  thing  to 
the  person  for  whose  benefit  it  was  deposited, 
on  demand,  whether  the  deposit  was  made  for 
a  specified  time  or  not,  unless  he  has  a  lien  on 
the  thing  deposited,  or  has  been  forbidden  or 
prevented  from  doing  so  by  the  real  owner 
thereof,  or  by  the  act  of  the  law. 

2.  In  an  action  against  a  bailee  for  hire  for 
failure  to  redeliver  the  article  as  agreed,  it  hav- 
ing been  lost,  he  has  the  burden  of  showing  he 
used  ordinary  care. 

3.  A  pasture,  in  which  a  bailee  for  hire  of 
horses  put  them,  and  from  which  they  escaped, 
is  in  law  not  inclosed  at  all.  it  not  being 
wholly  inclosed  by  a  good  and  sufficient  fence. 

4.  Instructions  not  being  made  part  of  the 
judgment  roll  are  not  open  to  review. 


%  i.  See  Bailment,  voL  6.  Cent.  Dig.  ]]  121,  12$. 


Digitized  by 


Google 


942 


76  PACIFIC  REPORTER. 


(Mont 


Commissioners'  Opinion.  "Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  J.  B.  Me- 
Clernan,  Judge. 

Action  by  J.  S.  Shropshire  against  R.  B. 
Sidebottom.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

M.  E.  Le  Blanc  and  J.  Bruce  Kremer,  for 
appellant    Dan  Tancey,  for  respondent 

POORMAN,  C.  This  Is  an  appeal  from  an 
order  overruling  defendant's  motion  for  a 
new  trial.  The  plaintiff  left  with  the  defend- 
ant two  horses,  one  of  which  the  defendant 
agreed  for  a  consideration  to  break  to  drive. 
The  other  horse  was  simply  to  be  kept  by  de- 
fendant that  the  two  might  be  driven  togeth- 
er. The  defendant  at  that  time  was  engaged 
in  the  business  of  breaking  and  training  hors- 
es. Under  the  terms  of  their  agreement  the 
horses  were  to  be  redelivered  to  the  plaintiff 
on  a  certain  day  and  at  a  certain  place.  The 
defendant  did  not  make  delivery  of  the  hors- 
es, and  some  time  afterwards  the  plaintiff 
brought  this  action  in  conversion  to  recover 
from  the  defendant  their  value  and  damages. 
The  defense  interposed  was  that  the  defend- 
ant bad  turned  the  horses  Into  a  pasture  with 
other  stock,  and  that  they  had  by  some  means 
unknown  to  him  escaped  therefrom,  and, 
though  he  had  made  diligent  search,  bad  been 
unable  to  find  them.  The  case  was  tried  to  a 
Jury,  and  a  verdict  rendered  in  favor  of  plain- 
tiff. 

It  Is  claimed  by  defendant  that  the  evi- 
dence is  Insufficient  to  support  the  verdict, 
for  the  reason  that  it  appears  from  the  evi- 
dence that  the  defendant  was  not  guilty  of 
any  negligence  In  the  care  of  the  horses,  and 
that  the  value  of  the  horses  as  found  by  the 
Jury  Is  not  sufficiently  established;  that  the 
witnesses  who  testified  relative  to  the  value 
were  not  properly  qualified.  The  evidence  re- 
specting the  value  is  In  conflict,  and  the  wit- 
nesses had  been,  we  think,  sufficiently  quali- 
fied to  testify  as  to  value. 

Counsel  for  defendant  is  correct  in  his  as- 
sumption that  the  defendant  in  this  case  was 
not  an  insurer.  He  was  a  bailee  for  hire. 
Section  2401  of  the  Civil  Code  reads:  "A  de- 
positary for  hire  must  use  at  least  ordinary 
care  for  the  preservation  of  the  thing  dettos- 
Ited."  There  Is  not  necessarily  any  conflict 
between  this  section  and  section  2450  of  the 
same  Code.  The  weil-known  rule  that  a 
bailee  for  hire  Is  charged  only  with  ordinary 
care  has  not  been  changed.  The  general  rule 
relative  to  bailments  for  hire  is  thus  stated 
In  Cnmlns  v.  Wood  (111.)  92  Am,  Dec.  189: 
"Where  goods  are  placed  In  the  hands  of  a 
bailee  in  good  condition,  and  are  returned  in 
a  damaged  state,  or  not  at  all,  in  an  action 
by  the  bailor  against  the  bailee  the  law  will 
presume  negligence  on  the  part  of  the  latter, 
and  Impose  on  him  the  burden  of  showing 
that  he  exercised  such  care  as  was  required 
by  the  nature  of  the  bailment."  Funkhonser 
v.  Wagner,  C2  III.  89;  Beardslee  v.  Richard- 
son (N.  Y.)  25  Am.  Dec.  596;    Mills  T.  Gll- 


breth,  74  Am.  Dec.  487;  Safe  Deposit  Co.  t. 
Pollock  (Pa.)  27  Am.  Rep.  660;  Morris  t.  Av- 
enue R.  R.  Co.,  1  Daly  (N.  X.)  202;  5  Cyc. 
Law,  p.  217;  Arent  v.  Squire,  1  Daly,  347.  In 
the  absence  of  a  special  contract  with  refer- 
ence to  the  bailment,  a  bailee  for  hire  is  not 
liable  so  long  as  he  uses  ordinary  care;  but 
the  burden  is  on  him  to  show  to  the  satisfac- 
tion of  the  court  or  Jury  that  he  has  done 
this.  The  decisions  In  Wood  v.  Remick,  143 
Mass.  453,  9  N.  E.  831,  Calland  v.  Nichols,  30 
Neb.  532,  46  N.  W.  631,  and  McCarthy  v.  Wolfe. 
40  Mo.  520,  are  not  in  conflict  with  this  rule. 
In  those  cases  the  bailor  alleged  negligence 
on  the  part  of  the  bailee  as  the  basis  of  the 
bailor's  right  to  recover,  and  the  decisions 
are  to  the  effect  that  the  party  must  prove 
the  allegations  of  his  complaint  on  which  he 
relies  for  recovery.  There  is  nothing  In  this 
pleading  nor  in  the  evidence  by  which  the 
defendant  attempts  to  excuse  himself  from 
making  delivery  by  reason  of  the  "act  of 
God"  or  of  "the  public  enemy."  The  question 
of  negligence  is  a  question  of  fact  to  be  pass- 
ed upon  by  the  Jury.  The  evidence  in  this 
case  relative  to  the  character  of  the  defend- 
ant's fence  is  sufficient  to  sustain  a  finding  by 
the  Jury  that  the  pasture  of  the  defendant  in 
which  these  horses  were  turned  was  not  whol- 
ly inclosed  by  "a  good  and  sufficient  fence"; 
and  a  pasture  which  is  not  wholly  inclosed  Is 
not  Inclosed  at  all  within  the  meaning  of  the 
law.  Smith  v.  Williams,  2  Mont  195,  approv- 
ed in  Monroe  v.  Cannon.  24  Mont  316,  61  Pac. 
863.  81  Am.  St  Rep.  439. 

The  instructions  are  not  made  a  part  of  the 
Judgment  roll,  and  are  not  before  us  for  con- 
sideration. Featherman  v.  Granite  County, 
28  Mont.  462,  72  Pac.  972;  Butte  Min.  &  Mill. 
Co.  V.  Kenyon  (Mont)  76  Pac.  696;  Glavln  v. 
Lane  (Mont)  74  Pac.  406. 

We  therefore  recommend  that  the  order  ap- 
pealed from  be  affirmed. 

CLATBERG,  C.  C,  and  CALLAWAY,  C, 
concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  order  Is  afllrmed. 

BRANTLY,  C.  J.,  not  having  heard  the  ar- 
gument, takes  no  part  in  this  decision. 


WAY  V.  SHERMAN  et  al. 
(Supreme  Court  of  Montana.    May  23,  1901.) 

IBIJO.     BT     COURT— ERRONEOUS     ADMISSIOS     OF 

E  VIDENCE— APPE  At. — CON  FLICTI N  Q 

EVIDENCE. 

1.  Admission  of  immaterial  evidence  in  an 
action  tried  by  the  court  is  not  ground  for  re- 
versal, ttiere  being  sufficient  competent  evidence 
to  sustain  the  judgment. 

2.  The  judgment,  so  far  as  It  depends  on  find- 
ings of  fact,  will  not  be  disturbed  on  conflicting 
evidence. 

Commissioners*  Opinion.  Appeal  from 
Pistrlct  Court,  Silver  Bow  County;  Wm. 
Clancy,  Judge. 
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Action  b^  Charles  M.  TVay,  doing  business 
as  tbe  Minneapolis  Bedding  Company, 
against  E.  H.  Sherman  and  another,  doing 
business  as  the  Sherman  Mattress  Company, 
and  another.  Judgment  for  plaintiff.  De- 
fendants appeal.    Affirmed. 

J.  K.  Macdonald.  T.  Bailey  Lee,  and  T.  J. 
Walsh,  for  appellants.  J.  M.  Hinkle,  for 
respondent. 

CALLAWAY,  C.  This  action  was  brought 
to  recover  the  sum  of  $218.80  for  one  car 
load  of  shoddy  alleged  to  have  been  sold  and 
delivered  by  plaintiff  to  defendants.  It  -was 
alleged  that  the  shoddy  was  delivered  to 
the  defendants  on  board  the  cars  of  the 
Great  Northern  Railway  Company  at  Min- 
neapolis. Defendants  denied  the  sale  and 
delivery.  Tbe  defendants  did  not  receive  the 
shoddy  from  the  railway  company.  It  seems 
that  it  was  destroyed  while  in  the  company's 
charge.  By  agreement  of  counsel  the  lower 
court  referred  the  cause  to  J.  L.  Wines,  Esq., 
to  take  testimony,  with  directions  to  report 
the  same  with  his  conclusions  of  fact  and 
law.  The  referee  did  as  directed,  and  report- 
ed, as  his  findings  and  conclusion,  that  the 
plaintiff  should  have  judgment  as  prayed  for. 
Thereupon  the  court  adopted  the  referee's 
report  and  entered  Judgment  in  accordance 
therewith.  Tbe  defendants  moved  for  a  new 
trial,  which  was  denied.  From  the  Judg- 
ment, and  order  denying  their  motion  for  a 
new  trial,  they  have  appealed. 

The  only  question  raised  by  defendants  is 
that  of  delivery.  The  case  was  tried  upon 
the  theory  that,  if  the  shoddy  was  delivered 
to  the  Great  Northern  Railway  Company  at 
Minneapolis,  the  defendants  are  liable;  oth- 
erwise not.  It  appears  that  at  the  time  of 
the  alleged  delivery  the  tariff  on  shoddy  was 
$1.75  a  hundred  in  car  load  lots,  while 
that  on  rags  was  but  ?.73  a  hundred.  Plain- 
tiff 6l)ippe<l  the  shoddy  as  rags,  at  defend- 
ants' instance,  as  he  claimed.  The  shoddy 
-was  encased  in  burlap,  and  was  thus  con- 
cealed, so  that  one  could  not  tell  from  the 
appearance  of  the  packages  whether  they 
contained  shoddy  or  rags.  It  Is  contended 
by  defendants  that  there  never  was  a  deliv- 
ery to  the  railway  company,  because  it  is 
not  shown  that  any  authorized  agent  of  the 
company  received  the  shoddy,  and  because 
tbe  plaintiff  worked  a  fraud  on  the  railway 
company  when  he  shipped  shoddy  as  rags. 
Much  interesting  discussion  has  been  In- 
dulged  in  by  counsel,  but  under  the  view  we 
take  of  this  case  its  consideration  is  un- 
necessary. Granting  that  some  immaterial 
evidence  was  admitted,  there  is  sufficient 
competent  evidence  in  the  record  to  sustain 
tbe  Judgment.  Lane  v.  Bailey.  29  Mont.  — , 
75  Pac.  191.  There  was  evidence  strongly 
tending  to  show  that  the  shoddy  was  deliv- 
ered to  the  railway  company,  and  that  It 
knew  plaintiff  was  shipping  shoddy  as  raga 
Tbe  evidence  was  conflicting,  and  upon  It 


both,  the  referee  and  court  found  for  tb« 
plaintiff.  Under  such  circumstances  the 
Judgment  will  not  be  disturbed.  Nelson  v. 
Great  Northern  Ry.  Co.,  28  Mont.  297,  72 
Pac.  042;  Hefferlin  v.  Kariman,  29  Mont. 
— ,  74  Pac.  201. 

We  are  therefore  of  the  opinion  that  the 
judgment  must  be  affirmed. 

CLAYBERG,  C.  C,  and  POORMAN,  0, 
concur. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tbe  Judgment  is  af- 
firmed. 

BRANTLY.  C.  J.,  deeming  himself  disquali- 
fied, takes  no  part  in  this  decislou. 


SWAIN  V.  McMillan. 

(Supreme  Court  of  Montana.     May  25,  1904.) 

DEEDS— DELI  VEBY— ESCROW— EVIDENCE— SUFFI- 
CIENCY—APPEAL— TRANSCRIPT— MANNEB 
OF  8HOWIKO   ERROR — SUFFICIENCY. 

l.A  grantor  in  a  deed  placed  in  escrow,  to 
be  delivered  in  a  specified  time  on  the  perform- 
ance of  certain  conditions,  who  allef^ed  that  the 
conditions  were  never  performed  and  that  the 
deed  was  never  delivered,  while  the  grantee  al- 
leged that  the  conditions  were  performed  and 
that  the  deed  was  delivered,  lias  the  burden  of 
proving  nondelivery. 

2.  In  a  suit  to  set  aside  a  deed  because  never 
delivered,  an  allegation  in  the  reply  that  subse- 
quent to  the  time  for  the  delivery  of  the  deed, 
according  to  tlie  conditions  of  its  delivery  in 
escrow,  the  grantee  procured  the  grantor  to 
mortgage  the  premises  to  the  grantee,  is  not  con- 
clusive as  to  the  nondelivery  of  the  deed,  as,  under 
the  express  provisions  of  Code  Civ.  ProcJ  J  7&j, 
such  allegation  is  deemed  denied  by  the  gran- 
tee. 

3.  Proof  that  a  mortgage  la  of  record  is  not 
proof  that  the  mortgagee  procured  it  to  be  re- 
corded. 

4.  In  a  suit  to  set  aside  a  deed,  it  appeanA 
that  it  was  placed  in  escrow,  to  be  delivered  to- 
the  grantee  within  a  specified  time  on  tlie  per^ 
formance  of  certain  conditions;  tliat  after  tlie 
expiration  of  such  time  the  grantee  procured  tlie 
grantor  to  mortgage  the  premises  to  secure  a, 
note;  that  thereafter  the  grantee  obtained  pos-: 
session  of  the  deed,  and  made  an  assignment  for 
the  benefit  of  his  creditore,  but  without  including 
the  premises  conveyed,  or  the  mortgage.  BHd 
not  to  estop  the  grantee  from  claiming  the  due 
delivery  of  the  deed,  as  the  omission  of  tbe  as- 
signment might  have  been  caused  by  mistake. ' 

5.  The  words  "deed  of  release,"  as  used  in  Civ. 
Code.  §  3845,  providing  that  an  entry  of  satis- 
faction of  a  mortgage  in  the  margin  of  a  record 
shall  have  such  effect,  means  simply  the  release 
of  the  mortgaged  property  from  the  lien  of  the 
mortgage. 

6.  Where  one  appears  of  record  to  be  the  own^ 
er  in  fee  of  real  estate,  one  alleging,  the  con- 
trary must  prove  the  same  by  clear  and  coi^- 
viucini;  proof. 

7.  The  transcript  on  appeal  must  «how  error 
directly,  and  not  by  way  of  presumption  only. 

Commissioners'  Opinion,  Appeal  from  Dis- 
trict Court,  Sliver  Bow  County;  E.  W.  Har- 
ney, Judge. 

Action  by  John  W.  Swain  against  A.  A- 
McMillan,  as  executor  of  Kind  S.  Batteiger, 
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deceased.    From  a  Judgment  granting  a  noo- 
suit,  plaintiff  appeals.    Affirmed. 

J.  B.  Healy,  for  appellant  McBrlde  & 
McBrlde,  for  respondent 

CALLAWAY.  C.  Suit  in  equity.  In  his 
complaint,  plaintiff  alleged  Iiimself  to  be  tbe 
owner  in  fee  and  entitled  to  the  possession 
of  an  undivided  one-flfth  interest  in  the 
Greendale  placer,  and  that  the  defendant 
Kind  S.  Batteiger  claimed  an  interest  therein 
adverse  to  the  plaintiff  which  arose  out  of 
the  following  facts  and  circumstances:  That 
on  November  10,  1890,  the  plaintiff  placed  In 
escrow  for  a  period  of  six  months  a  deed  con- 
veying the  said  premises  to  the  defendant  and 
one  Cluett,  which  deed  was  to  be  delivered 
to  them  upon  the  performance  of  certain  con- 
ditions; that  the  terms  of  the  escrow  agree- 
ment were  never  performed,  and  the  deed 
was  never  delivered;  that  tbe  title  to  the  said 
proi>erty  then  and  ever  since  has  remained 
In  the  plaintiff,  but  that  thereafter,  and  by 
some  means  unknown  to  the  plaintiff,  the 
defendant  became  possessed  of  the  deed,  and 
caused  the  same  to  be  recorded  on  January 
24,  1893,  paying  no  consideration  of  any  kind 
therefor,  and  knowing  that  no  consideration 
was  ever  paid  or  rendered  by  any  person 
therefor;  that  on  January  12,  1895,  defendant 
obtained  from  Cluett  a  deed  for  an  undivided 
one-tenth  interest  in  said  property,  and  caused 
tbe  deed  to  be  recorded;  that  patent  to  tb6 
said  property  was  issued  May  12,  1892;  that 
defendant  bad  paid  certain  taxes  on  the  prop- 
erty, which  plaintiff  offered  to  repay;  that 
the  title  of  the  defendant  is  without  right; 
and  that  said  defendant  has  no  estate,  right, 
title,  or  interest  in  said  premises,  or  any  part 
thereof,  except  to  the  extent  of  the  taxes 
paid  by  him.  Plaintiff  prayed  that  defend- 
ant be  required  to  set  forth  the  nature  of  his 
claim,  and  that  it  be  adjudged  that  tbe  de- 
fendant has  no  interest  or  estate  in  said 
property,  and  that  tbe  title  of  plaintiff  is 
good  and  valid.  The  defendant  denied  plain- 
tiff's ownership,  admitted  his  own  claim  of 
title,  and  alleged  that  the  terms  of  tbe  escrow 
agreement  were  performed,  that  tbe  deed  was 
delivered  to  defendant  by  and  with  tbe  knowl- 
edge and  consent  of  the  plaintiff,  and  that 
the  plaintiff  was  paid  the  entire  considera- 
tion therefor.  He  further  alleged  that  tbe 
plaintiff  was  guilty  of  laches  in  oringlng  this 
action,  and  also  that  tbe  action  Is  barred  by 
the  statute  of  limitations.  Plaintiff  filed  a 
reply  in  which  he  denied  tbe  affirmative  mat- 
ter set  up  in  the  answer,  and  alleged,  as  an 
estoppel  against  tbe  defendant,  that  on  July 
10,  1891,  tbe  defendant  caused  the  plaintiff 
to  execute  to  him  a  certain  mortgage  deed 
for  the  described  premises,  which  contained 
the  express  agreement  that,  in  case  a  sur- 
veyed division  of  tbe  said  claim  be  made  be- 
tween the  owners  thereof,  "this  mortgage 
shall  attach  to  and  run  against  and  be  u]Jon 
that  portion  owned  by   the   said  John   \V. 


Swain,"  and  that  defendant  place<1  tbe  mort- 
gage of  record  on  July  18,  1891.  At  the  trial 
the  plaintiff  introduced  the  following  docu- 
mentary evidence:  The  record  of  a  United 
States  patent  showing  tbe  Greendale  placer 
to  have  been  conveyed  by  the  government  to 
plaintiff,  defendant,  and  tbree  others.  Tbe 
record  of  a  mortgage  purporting  to  have  been 
executed  and  delivered  by  plaintiff  to  defend- 
ant to  secure  a  note  made  payable  to  James 
A.  Murray.  This  note  appears  to  have  been 
signed  by  A.  F.  Bray  and  plaintiff.  The 
mortgage  was  dated  July  10,  1891,  and  filed 
for  record  July  18th  following.  Tbe  mort- 
gage record  showed  that  on  May  23,  189S, 
the  defendant  entered  thereon  the  following 
satisfaction:  "For  value  received  I  hereby 
certify  and  declare  that  this  mortgage,  to- 
gether with  the  debt  thereby  secured,  is  fully 
paid,  satisfied  and  discharged."  Tbe  record 
of  an  instrument  dated  September  29,  1893, 
executed  by  defendant  to  Archibald  A.  Mc- 
Millan, purporting  to  be  an  assignment  for 
the  benefit  of  defendant's  creditors,  and  to 
convey  all  bis  estate,  "real  and  personal,  and 
bis  chattels,  effects,  debts  and  choses  in 
action."  It  si)eciflcally  mentioned  an  undi- 
vided one-flf  tb  interest  in  the  Greendale  plac- 
er. The  record  of  a  deed  executed  by  Mc- 
Millan reconveying  to  defendant  the  prop- 
erty mentioned  in  the  instrument  of  Sep- 
tember 29,  1893.  Tbe  record  of  a  deed  dated 
November  10,  1890,  purporting  to  have  l)een 
executed  by  plaintiff  to  defendant  and  one 
Cluett,  conveying  to  them  an  undivided  one- 
fifth  interest  in  tbe  Greendale  placer  for  a 
consideration  of  |600.  It  was  recorded  Jan- 
uary 24,  1893.  The  record  of  a  deed  dated 
November  12,  1895,  purporting  to  have  been 
executed  by  Cluett  to  defendant,  conveying 
to  the  latter  an  undivided  one-tenth  interest 
In  tbe  Greendale  placer.  No  oral  testimony 
was  introduced,  except  that  which  pertained 
to  tbe  introduction  of  tbe  deeds  and  to  the 
payment  of  taxes.  Plaintiff  offered  to  repay 
to  defendant  tbe  amount  which  tbe  latter 
bad  paid  for  taxes  upon  the  premises  in  con- 
troversy. Plaintiff  did  not  testify.  At  the 
close  of  plaintiff's  case,  defendant  moved 
for  a  nonsuit,  which  was  granted,  and  judg- 
ment was  thereupon  entered.  Plaintiff  moved 
for  a  new  trial,  which  was  denied.  Defend- 
ant having  died,  Archibald  A.  McMillan,  his 
executor,  was  substituted  for  bim.  Thie  ap- 
peal is  from  the  Judgment  and  order  deny- 
ing plaintiff's  motion  for  a  new  triaL 

The  gist  of  the  foregoing  is  that  the  plaii^ 
tiff  made  a  deed,  and  placed  it  in  escrow,  to 
be  delivered  in  six  months  upon  the  perform- 
ance of  certain  conditions.  He  alleges  these 
conditions  were  never  performed.  Defend- 
ant alleges  that  they  were.  Plaintiff  alleges 
that  the  deed  was  never  delivered.  Defend- 
ant alleges  that  it  was.  Plaintiff  alleges  that 
thereafter,  and  by  some  means  unknown  to 
him.  tbe  defendant  became  possessed  of  the 
deed,  paying  or  rendering  no  consideration 
therefor.    The  defendant  alleges  that  plain- 
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tiff  was  paid  the  entire  consideration  for 
the  deed,  and  that  It  was  delivered  in  ac- 
cordance with  the  escrow  agreement,  and  by 
and  with  the  knowle<lge  and  consent  of  plain- 
tiff. All  of  these  were  material  allegations 
on  the  part  of  plaintiff,  and  all  were  denied. 
The  burden  was  upon  the  plaintiff  to  prove 
them,  and  tliis  he  failed  to  do.  The  only 
evidence  which  he  produced,  as  we  have  seen, 
was  documentary.  From  this  evidence  he 
says  certain  legal  presumptions  should  be 
drawn.  For  Instance,  he  says  that,  since 
defendant  caused  plaintiff  to  execute  the 
mortgage  on  July  10,  1891,  two  mouths  after 
the  six-months  escrow  period  had  expired. 
It  must  be  taken  as  conclusive  that  the  deed 
had  not  then  been  delivered.  In  this  connec- 
tion it  must  be  remembered  that  the  flrst 
mention  of  this  mortgage  and  Its  recordation 
appears  In  plaintiff's  reply  as  new  matter, 
and  is  deemed  denied  by  defendant.  Code 
ClT.  Proc.  §  754.  Plaintiff  failed  to  prove 
that  defendant  caused  him  to  execute  the 
mortgage,  or  that  defendant  placed  it  of 
record.  The  fact  that  it  was  of  record  was 
not  proof  that  defendant  placed  It  there. 
But  conceding  that  plaintiff  did  prove  his 
allegations  with  respect  to  the  mortgage,  it 
may  have  been  that  the  escrow  deed  was 
delivered  after  the  mortgage  was  given,  and 
In  satisfaction  thereof.  The  mortgage  does 
not  indicate  the  defendant's  interest  therein. 
The  note  which  it  was  given  to  secure  is  a 
note  in  which  defendant  had  no  apparent  In- 
terest. It  was  executed  by  A.  F.  Bray  and 
plaintiff  to  James  A.  Murray,  and  was  due 
In  six  months  from  date.  Why  the  mort- 
gage was  given  to  defendant  to  secure  this 
note  is  one  of  the  things  which  the  record 
fails  to  show.  The  explanation  of  this  which 
counsel  for  plaintiff  makes  is  that  defendant 
advanced  the  money  and  the  note  was  de- 
livered to  him,  being  made  payable  to  his 
(defendant's)  banker,  Murray.  It  may  be 
that  the  time  for  the  performance  of  the  es- 
crow conditions  was  extended  by  the  parties, 
and  that  the  deed  was  afterwards  delivered 
In  pursuance  of  such  extension.  It  may  not 
have  been  delivered  until  January  24,  1803, 
when  it  was  placed  on  record. 

Plaintiff  also  argues  that  defendant  ac- 
knowledged that  be  bad  no  Interest  in  the 
property  when  he  caused  the  mortgage  to  be 
canceled  on  May  23,  1806,  and  relies  upon 
section  3845  of  the  Civil  Code,  which  reads 
as  follows:  "Any  mortgage  that  has  been  or 
may  be  hereafter  recorded  may  be  discharged 
by  an  entry  in  the  margin  of  the  record 
thereof,  signed  by  the  mortgagee  or  his  per- 
sonal representative  or  assignee,  acknowledg- 
ing the  satisfaction  of  the  mortgage  in  the 
presence  of  the  county  clerk,  or  his  deputy, 
who  shall  subscribe  the  same  as  a  witness. 
Such  entry  shall  have  the  same  effect  as  a 
deed  of  release  duly  acknowledged  and  re- 
corded." Particular  stress  Is  laid  upon  the 
words  "deed  of  release,"  counsel  claiming 
7«P.— «0 


that  a  deed  of  release  means  a  deed  which 
has  the  effect  of  conveying  title.  It  is  well 
to  note  the  character  of  the  mortgage  itself. 
A  "mortgage  is  a  contmct  by  which  specitic 
property  is  hypothecated  for  the  perform- 
ance of  an  act,  without  the  necessity  of  a 
change  of  possession."  Civ.  Code,  §  .'5810. 
"The  lien  of  a  mortgage  is  special,  unless 
otherwise  agreed,  and  is  independent  of  pos- 
session." Civ.  Code,  S  3812.  A  mortgage 
does  not  create  an  estate  in  real  property. 
"It  is  a  mere  security  for  the  payment  of  a 
debt  or  the  fulfllluieut  of  an  obligation,  and 
is  only  a  chattel  interest.  Oallatin  Co.  v. 
Beattle,  3  Mont.  173;  Holland  v.  Commis- 
sioners, 15  Slont.  4(50,  30  Pac.  575.  27  L.  R. 
A.  797.  While  it  affects  lands  by  imposing 
a  Hen  or  charge  upon  them,  it  in  no  wise 
conveys  title  thereto."  Hull  v.  Dlehl,  21 
Mont.  71,  52  Pac.  782;  Wilson  v.  Pickering, 
28  Mont.  435,  72  Pac.  821.  The  ordinary 
signification  of  the  word  "deed"  is  given  by 
the  Century  Dictionary  as  "that  which  Is 
done,  acted,  performed,  or  accomplished." 
Abbott's  Law  Dictionary  says:  "  'Deed'  is 
somewhat  used  in  jurisprudence  in  its  gen- 
eral, vernacular  sense  of  an  act;  something 
done.  More  frequently  it  has  a  technical 
meaning,  denoting  (1)  a  written  instrument 
under  seal;  and  (2),  and  more  spedflcally.  a 
conveyance.  In  the  flrst  and  broader  of  these 
meanings,  'deed'  includes  all  varieties  of 
sealed  instruments.  Even  bonds  and  execu- 
tory contracts  under  seal  may  be  Included 
by  the  term,  and  still  more  clearly  may  as- 
signments, leases,  mortgages,  and  releases."' 
And  see  Devlin  on  Deeds,  §  5;  Black's  Law- 
Dictionary;  American  Insurance  Co.  v.  Av- 
ery, 60  Ind.  566.  "Release"  is  thus  defined 
by  the  Century  Dictionary:  "In  law,  a  sur- 
render of  a  right;  a  remls.«ion  of  a  claim  in 
such  form  as  to  estop  the  grantor  from  as- 
serting it  again.  An  Instrument  by  which 
a  creditor  or  lienor  discharges  the  debt  or 
lien,  or  frees  a  particular  person  or  property 
therefrom,  irrespective  of  whether  payment 
or  satisfaction  has  been  actually  made. 
Hence  usually  it  Implies  a  sealed  instru- 
ment." Manifestly,  the  phrase  "deed  of  re- 
lease," as  used  in  the  statute,  means  a  writ- 
ing, duly  subscribed  and  acknowledged  by 
the  mortgagee,  whereby  he  absolves  the 
mortgaged  property  from  the  lien  of  the 
mortgage.  The  satisfaction  of  the  mortgage 
which  defendant  entered  on  May  23,  1806. 
may  have  been  made  simply  for  the  purpose 
of  clearing  the  record,  and  defendant  may 
have  at  that  time  been  the  owner  In  fee  of 
the  property  included  in  the  mortgage.  Such 
action  by  defendant  would  be  entirely  con- 
sistent with  his  ownership.  Surely  no  owner 
desires  to  have  his  title  apparently  incum- 
bered with  a  mortgage,  although  that  in- 
strument be  null. 

Another  fact  from  which  we  are  asked  to 
draw  an  Inference  against  the  defendant  is 
that  on  September  20,  1893,  he  executed  an 
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instrument  purporting  to  convey  all  of  Ma 
property  to  McMillan  (or  the  benefit  of  de- 
fendant's creditors.  In  this  instrument  It 
appears  that  defendant  only  included  an  un- 
divided oue-flftb  interest  in  the  Greendale 
placer,  when,  as  a  matter  of  fact,  be  owned 
a  three-tenths  interest  therein,  according  to 
the  records;  that  is,  he  owned  one-fifth  in- 
terest according  to  the  terms  of  the  patent, 
and  one-tenth  Interest  according  to  the  terms 
of  the  deed  executed  by  plaintiff  to  himself 
and  Cluett.  It  must  be  remembered,  how- 
ever, that  the  one-fifth  interest  conveyed  to 
defendant  and  Cluett  by  plaintiff  was  con- 
veyed to  them  Jointly,  and  defendant  may 
have  omitted  such  one-tenth  interest  thought- 
lessly. 

Plaintiff  says  that  the  defendant  is  estop- 
ped from  alleging  that  be  was  the  owner  of 
more  than  an  undivided  one-fifth  interest  In 
the  Greendale  placer  by  the  execution  of  his 
instrument  of  assignment  dated  September 
29,  1893.  In  that  Instrument  be  made  men- 
tion of  an  undivided  one-fifth  interest  only. 
He  also  failed  to  mention  the  mortgage  from 
plaintiff  to  himself,  which  secured  a  note 
for  $000.  Did  he  exclude  that,  also,  accord- 
ing to  plaintilTs  theory? 

Thus  all  the  defendant's  actions  may  be 
explained  reasonably  and  consistently  with 
honest  dealing.  Plaintiff  seems  to  overloolc 
the  fundamental  principle  that,  when  one  ap- 
pears of  record  to  be  the  owner  in  fee  of  real 
estate,  another  alleging  the  contrary  must 
show  the  fact  by  clear  and  convincing  proof. 
It  was  incumbent  upon  plaintiff  to  show  the 
actual  facts  existing,  and  this  he  has  failed 
to  do.  Error  must  be  made  out  affirmatively. 
It  will  not  be  presumed.  State  v.  Mott,  29 
Mont.  — ,  74  Pac.  728;  Merryman  v.  Bourne, 
9  Wall.  592,  19  L.  Bd.  08.3.  The  transcript 
must  show  the  error  directly,  not  by  way  of 
inference  or  presumption.  Rumney  Land  & 
Cattle  Co.  V.  Detroit  &  Montana  Cattle  Co., 
19  Mont.  KJ7.  49  Pac.  39.'>. 

We  are  of  the  opinion  that  the  Judgment 
and  order  should  be  afl!lrmed. 

CL.\.YBERG,  C.  C,  and  POORMAN,  C, 
concur. 

PER  CITRIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 

BRAXTLY,  C.  J.,  not  having  heard  the 
argument,  takes  no  part  In  this  decision. 


LIVESLEY  et  al.  t.  JOHNSTON  et  al. 
tt'Supreme  Court  of  Oregon.     May  18,  1904.) 

CO.NTBACTS   —    SALE   —    MUTUALrTY  —  SPECIFIC 
PERFORMANCE— DELIVERY  OF  PER- 
SONALTY— COMPLAINT. 

1.  A  contract  by  which  a  producer  of  hops 
sells  a  certain  quantity  of  hops  of  a  certain 
quality,  to  be  grown  in  each  of  the  succeeding 


five  years,  with  an  agreement  to  deliver,  and 
the  buyer  agrees  to  advance  S250  each  year  for 
cultivating  purposes,  and  4^  cents  per  pound 
for  picking  purposes,  and  to  pay  the  balance 
of  the  purchase  price,  of  9%  cents  per  pound, 
on  delivery  and  acceptance,  is  not  wanting  in 
mutuality  because  providing  that  if  the  hops  be 
of  a  lesser  quality  than  agreed  on.  or  not  deliv- 
ered in  the  condition  agreed  on.  "according  to 
the  judgment"  of  the  buyer  or  his  agent,  he 
shall  still  have  the  privilege  of  taking  them,  or 
enough  to  cover  the  advances,  at  a  reduction  in 
price  equal  to  the  difference  in  value  between 
them  and  bops  of  the  quality  contracted  for,  or 
because  providing  that  the  buyer,  through  his 
agent,  shall  have  the  right  to  determine  at  pidc- 
ing  time  whether  the  crop  is  in  proper  condi- 
tion, and,  if  such  agent  shall  determine  that  it 
is  not  in  such  condition,  the  buyer  sball  be  re- 
leased from  obligation  to  furnish  picking  mon- 
ey :  the  buyer  having  to  exercise  his  honest 
judgment  as  to  whether  the  hops  are  of  the 
quality  or  in  the  condition  contracted  for. 

2.  Insolvency  of  defendant  is  not,  alone, 
ground  for  specific  performance  of  a  contract. 

3.  A  contract  of  sale  and  delivery,  at  a  cer- 
tain price,  of  hops  to  be  grown  in  the  succeed- 
ing five  years— the  buyer  each  year  to  advance, 
for  cultivating  and  picking  purposes,  a  sum  ex- 
ceeding half  the  agreed  price,  to  become  a  lien 
on  the  hops — will  be  specifically  enforced,  to  the 
extent  that  after  the  hops  have  been  produced, 
and  the  buyer  has  contributed  to  the  production, 
or  has  at  all  times  been  ready  and  willing  to 
do  so,  delivery  will  be  required :  the  venture 
being,  in  a  sense,  a  joint  one,  whereby  the  sell- 
er becomes,  in  a  manner,  a  trustee ;  the  buyer 
having  at  the  making  of  the  contract,  as  part 
consideration,  surrendered  the  seller's  note,  and 
the  seller  beine  insolvent. 

4.  The  complaint  in  an  action  to  compel  de- 
livery of  hops  under  a  contract  by  which  de- 
fendant sold  and  agreed  to  deliver  hops  to  be 
raised  by  him  on  land  alleged  in  the  contract  to 
be  owned  by  certain  other  persons  need  not 
allege  that  defendant  held  the  land  under  a 
lease,  so  as  to  give  him  a  potential  interest  in 
the  crop,  the  inference  being  that  he  had  rented 
it. 

5.  The  complaint  in  an  action  to  compel  de- 
livery of  hops  under  a  contract  by  which  de- 
fendant sold  and  agreed  to  deliver  hops  to  be 
grown,  they  to  be  of  choice  quality  and  in  first- 
class  condition,  need  not  allepre  that  they  were 
of  the  quality  and  in  the  condition  agreed,  as 
defendant  cannot  complain  if  plaintiff  is  willing 
to  take  them  as  of  the  stipulated  quality  and 
condition. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty :  R.  P.  Boise.  Judge. 

Suit  by  T.  A.  Llvesley  and  another,  part- 
ners as  T.  A.  Llvesley  &  Co.,  against  John 
Johnston  and  others.  Decree  for  defend- 
ants.   Plaintiffs  appeal.    Reversed. 

See  76  Pac.  13. 

This  Is  a  suit  to  require  the  specific  per- 
formance of  a  contract  or  agreement  for  the 
sale  of  hops,  entered  into  September  5,  1902. 
between  the  defendant  Johnston,  of  the  first 
part,  and  the  plaintiffs,  T.  A.  Livesley  fc 
Co..  of  the  second.  That  portion  of  It  mate- 
rial to  the  controversy  Is  as  follows:  "Thai 
said  party  of  the  first  part  •  •  •  for 
and  in  consideration  of  the  sum  of  one  dol- 
lar In  hnnd  paid  by  the  parties  of  the  sec- 
ond part,  the  receipt  whereof  Is  hereby  ac- 
knowledged, has  bargained  and  sold,  and 
by  these  presents  does  grant,  sell  and  convey 
and  agree  to  deliver  unto  the  parties  of  tbe 
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second  part,  ♦  •  •  20,000  pounds  of  bops 
of  the  crops  to  be  raised  and  grown  by  the 
party  of  the  first  part  at  or  near  Woodbum 
in  each  of  the  following  years:  1903,  1904, 
1905,  190C,  1907,  on  the  following  described 
real  estate,  which  Is  owned  by  Frank  Cbap- 
pelle,  Melane  Chappelle  and  Peter  Deltaur 
[describing  it],  and  to  deliver  the  said  hops 
in  each  of  said  years  at  Woodburn  depot  or 
on  board  cars  free  of  charge,  at  such  time 
between  the  Ist  and  31st  of  October  of  each 
of  said  years  as  the  parties  of  the  second 
part  may  direct.  Each  bale  of  said  hops  to 
contain  from  one  hundred  and  eighty  to  two 
hundred  twenty  pounds  of  hops  (seven 
pounds  tare  per  bale  to  be  allowed)  and  are 
to  be  put  up  in  new  24  oz.  bale  cloth ;  the 
said  hops  shall  be  of  choice  quality,  of  even 
color,  well  and  cleanly  picked  and  well 
cured,  but  not  high  or  slack  dried,  and  not 
broken,  or  mouldy.  The  said  parties  of  the 
second  part  agree  to  advance  to  the  said 
party  of  the  first  part  for  the  purpose  of 
cultivating,  two  hundred  fifty  dollars  on  or 
about  April,  May  and  June  and  for  picking 
purposes  at  and  during  picking  time  of  Sep- 
tember of  each  of  said  years,  the  sum  of 
4%  cents  per  pound,  and  for  such  advances 
a  Hen  is  hereby  granted  to  parties  of  the 
second  part  on  said  crop  of  hops  prior  and 
preferable  to  all  other  liens;  and  upon  the 
delivery  and  acceptance  of  said  hops,  the 
said  parties  of  the  second  part  will  pay  in 
current  funds  of  the  United  States  or  their 
equivalent  at  Salem,  Oregon,  the  balance 
due  on  said  hops  at  9^^  cents  per  pound,  that 
being  the  agreed  price  for  said  bops,  and  all 
money  advanced  for  the  purposes  aforesaid 
is  to  be  deducted  from  the  purchase  price  of 
said  hops.  The  advances  made  for  culti%'at- 
Ing  shall  bear  Interest  at  the  rate  of  eight 
per  cent  and  advances  made  for  harvesting 
purposes  at  the  rate  of  eight  per  cent. 
Should  said  bops  be  from  any  cause  of  a 
lesser  quality  than  choice,  or  not  deliveretl 
in  the  condition  herein  agreed  uiK>n  ac'cord- 
ing  to  the  judgment  of  said  parties  of  the 
second  part  or  their  agent,  the  party  of  the 
second  part  shall  nevertheless  have  the  priv- 
ilege of  taking  the  same,  or  so  many  of  them 
as  will  cover  the  amount  advancetl  on  said 
crop  of  hops,  with  interest  at  the  rate  of 
eight  per  cent,  per  annum,  at  a  reduction 
in  price  equal  to  the  difference  In  value  be- 
tween such  hops  and  choice.  •  *  *  Th; 
party  of  the  first  part  shall  not  be  liable 
(except  to  repay  advances)  for  any  shortage 
on  delivery  due  to  causes  beyond  his  con- 
trol. It  is  furthermore  agreed  that  the  par- 
ty of  the  second  part,  through  their  agents, 
shall  have  the  right  to  determine  at  picking 
time  when  said  advances  are  contemplated 
to  be  made,  whether  or  not  the  growing  crop 
at  that  time  is  in  proper  condition,  and  if 
such  agents  of  the  party  of  the  second  part 
shall  determine  that  the  growing  crop  l»  not 
in  such  condition,  that  said  party  of  the  sec- 


ond part  shall  be  released  from  any  obliga- 
tion to  furnish  any  picking  money  as  called 
for  in  this  contract"  The  succeeding  clause 
of  the  agreement  Is  in  effect  a  chattel  mort- 
gage upon  the  hops  to  secure  the  buyer  in 
the  repayment  of  moneys  advanced  or  to 
be  advanced  the  grower  In  pursuance  of  the 
agreement  The  complaint  sets  out,  among 
otlier  things,  the  entering  into  the  agreement 
by  the  parties;  that  as  part  consideration 
for  the  execution  thereof  plaintiffs  paid  to 
Johnston  the  sura  of  one  dollar  and  also 
surrendered  up  and  delivered  to  blm  certain 
promissory  notes  due  and  payable  to  the 
plaintiffs,  of  the  face  value  of  $650;  that 
plaintiffs  have  performed  and  have  been 
at  all  times  ready  and  willing  to  perform 
all  the  agreements  and  covenants  upon  their 
part,  and  have  offered  and  tendered  to  John- 
ston the  advances  required  to  be  made  by 
them,  but  that  Johnston  some  time  early 
In  the  year  1903  notified  the  plaintiffs  that 
he  would  not  accept  any  advances,  and  de- 
clared that  he  would  no  longer  be  bound 
by  the  terms  and  conditions  of  the  agree- 
ment and  has  continuously  refused  to  de- 
liver to  plaintiffs  the  hops  produced  for  the 
year  1903,  consisting  of  110  bales,  of  the 
aggregate  weight  of  20,000  pounds ;  that  de- 
fendant Johnston  is  wholly  insolvent  and 
unable  to  respond  In  damages  for  the  breach 
of  his  agreement,  and  plaintiffs  have  no 
plain,  speedy,  and  adequate  remedy  at  law. 
The  purchase  price  is  tendered  into  court, 
and  a  decree  demanded  that  Johnston  be  re- 
quired to  perform  by  delivery  to  plaintiffs 
of  the  hops  designated.  A  demurrer  was  In- 
terposed to  the  complaint  and  sustained,  and, 
the  complaint  having  been  dismissed,  the 
plaintiffs  appeal. 

Wirt  Minor  and  W.  T.  Slater,  for  appel- 
lants. Geo.  G.  niugham  and  P.  H.  D'Arcy, 
for  respondents. 

WOLVERTOX.  J.  (after  stating  the  facts). 
In  support  of  the  demurrer  it  is  first  insist- 
ed that  the  contract  or  agreement  set  out 
upon  which  the  suit  is  founded,  and  which 
It  is  sought  to  have  specifically  performed. 
Is  lacking  in  the  essential  of  mutuality  of 
obligations  between  the  contracting  parties, 
and  is  therefore  without  validity  or  binding 
effect.  The  plaintiffs  stand  upon  the  agree- 
ment, and,  of  course,  assert  its  legal  efli- 
cacy.  They  insist  first,  that  it  does  contain 
mutual  obligations  whlcli  alone  render  it 
binding  upon  both  parties,  but.  If  not  that 
It  at  least  has  the  force  and  effect  of  an  op- 
tion accorded  the  plaintiffs  to  purchase  the 
hops,  founded  upon  a  sufficient  consideration 
to  support  It  A  promise  founded  uiwn  a 
good  consideration  rendered  at  the  time  is 
obligatory  and  enforceable.  A  loan  of  mon- 
ey and  simple-contract  debts  are  familiar 
instances  of  the  kind.  Hje  promise  to  re- 
pay the  money  or  to  discbarge  the  debt  be- 
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comes  binding  and  obligatory  by  reason  of 
the  promisor  having  received  a  considera- 
tion for  malclng  It.  When,  however,  a  prom- 
ise, by  whatsoever  reason,  has  become  bind- 
ing. It  Is  more  aptly  termed  an  "obligation." 
Bnt  a  promise  of  material  import  will  sup- 
port a  counter  promise  and  vice  versa. 
When  mutually  entered  into,  they  operate 
one  as  a  consideration  for  the  other ;  thus 
constituting  an  agreement  binding  and  oblig- 
atory upon  both  parties.  Where  the  agree- 
ment is  wholly  executory,  it  is  essential  that 
the  obligations  l>e  mutual;  else  there  is  no 
consideration  for  its  support,  and  it  is  but 
a  mere  nudum  pactum.  These  simple  prin- 
ciples, aptly  applied,  will  aid  us  largely  in 
the  present  controversy. 

The  wntract  is  between  a  producer  of  bops, 
on  the  one  part,  and  dealers  in  that  commod- 
ity, upon  the  other.  Its  terms  unmistakably 
lmi>ort  a  sale  of  the  hops  to  the  amount  of 
20,000  pounds,  to  be  grown  by  Johnston  in 
each  of  the  five  years  designated,  and  an 
agreement  upon  his  part  to  deliver  them  at 
Woodburn,  on  board  the  cars,  free  of  charge, 
at  such  time  during  the  month  of  October 
as  the  second  parties  may  direct.  The  man- 
ner in  which  the  hoi)s  shall  be  baled  and  their 
quality  are  specifically  defined.  This  is  a 
clear  and  absolute  undertaking  on  the  part 
of  the  seller.  The  correlative  and  reciprocal 
promises  on  the  other  part  are  that  the  sec- 
ond parties  will  advance  to  the  first  party 
$250  on  or  about  April,  May,  and  June  of 
each  year  for  cultivating  purposes,  and  4^ 
cents  per  pound  for  picking  puriMses  dur< 
ing  picking  time,  in  September,  and,  upon 
delivery  and  acceptance  of  the  hops,  that 
they  will  pay  the  balance  due  thereon  at 
9 ',4  cents  per  pound,  that  being  the  agreed 
price  for  the  product;  all  moneys  advanced 
to  be  deducted  from  the  purchase  price.  If 
the  contract  rested  here,  n  -thing  else  being 
said,  no  otlier  provisions  made,  there  could 
l>e  no  cavil  or  controversy  touching  its  valid- 
ity and  binding  effect.  It  would  have  then 
simply  been  a  sale  of  the  bops  to  be  grown, 
with  an  agreement  to  deliver  on  the  one 
part,  and  an  undertaking  on  the  other  part 
to  advance  $250  for  the  puniose  of  cultivat- 
ing, 4%  cents  per  pound  for  picking  pur- 
poses, and  to  pay  OV2  cents  per  pound  for  the 
hops  upon  delivery  and  acceptance;  reserv- 
ing the  right,  as  was  natural,  to  deduct  ad- 
vances made  from  the  purchase  price,  pay- 
ing merely  the  balance  due.  The  promises 
of  the  parties  would  then  have  t>een  mutual 
— that  upon  the  one  hand  supporting  those 
upon  the  other,  and  vice  versa,  thus  creat- 
ing correlative  and  reciprocal  obligations — 
and  the  contract  would  unquestionably  have 
been  perfectly  valid  and  binding  upon  both 
parties.  But  the  promises  upon  the  part 
of  Livesley  &  Co.  to  advance  picking  money 
and  accept  the  liops  are  materially  qualified 
by  subsequent  conditions  of  the  contract, 
and  all  ita  provisions  must  be  construed  to- 


gether to  arrive  at  its  true  Intendment 
They  are  interdependent  in  character,  and 
none  can  be  eliminated  without  destroying 
the  contractual  Intendment  and  relationship 
of  the  parties.  Should  the  boi>8  be,  from 
any  cause,  of  lesser  quality  than  choice,  or 
not  delivered  in  the  condition  agreed  on,  "ac- 
cording to  the  judgment"  of  Livesley  &  Co. 
or  their  agent,  the  contract  accords  them  the 
privilege,  nevertheless,  of  taking  the  same, 
or  so  mifUy  thereof  as  would  be  sufficient  to 
cover  the  advances  made  on  the  crop,  at  a 
reduction  in  price  of  the  difference  in  value 
between  such  bops  and  choice;  and  it  was 
further  stipulated  that  Iilvesley  &  Co.  should, 
through  their  ageut,  have  the  right  to  deter- 
mine at  picking  time  whether  or  not  the 
growing  crop  was  in  proiier  condition,  and. 
if  found  not  to  be  so,  then  that  they  should 
be  relieved  from  making  the  stipulated  ad- 
vances of  picking  money.  Thus  analyzed,  we 
are  enabled  to  comprehend  at  a  glance  the 
essential  features  of  the  contract.  Now,  the 
strong  contention  of  counsel  for  defendants  is 
that  the  stipulation  that  if  the  hoi>s  should 
be  of  lesser  quality  than  choice,  or  not  in 
condition  as  agreed  upon,  "according  to  the 
Judgment"  of  Livesley  &  Co.  or  tlieir  agent, 
accorded  to  them  the  right  or  privilege  of 
taking  the  crop,  or  not,  subject  to  their 
mere  will  or  caprice;  thus  nullifying  their 
promise  to  purcha.se,  and  rendering  it  of  no 
api)reciable  obligatory  or  binding  effect  upon 
them.  And  so  with  the  contemplated  ad- 
vances of  picking  money.  They  assert  that  it 
was  left  entirely  to  their  consideration,  to 
be  governed  by  their  mere  choice  or  pleasure 
in  the  premises.  Ordinarily  the  purctiaser  of 
a  commodity  has  the  right  of  iusiiectiou  upon 
delivery  before  acceptance,  and,  if  it  does 
not  correspond  In  kind,  quality,  condition,  or 
amount  to  that  which  is  purchased  or  con- 
tracted for,  he  may  reject  it  BenJ.  Sales 
(7th  Ed.)  H  695,  701;  2  Mech.  Sales,  §{  1210. 
1211,  137,5,  1376.  The  purchaser  is  conceded 
the  exercise  of  his  Judgment,  but  he  exercises 
it  at  bis  peril,  and,  if  he  rejects  the  com- 
modity, which  nevertheless  comes  up  to  the 
stipulated  standard,  he  is  yet  bound  for  the 
purchase  price,  and  the  seller  may  recover 
it  of  him  on  proof  that  he  lias  complied 
with  the  terms  of  the  sale.  Many  cases  are 
to  be  found  where  work  Is  agreed  to  be  done, 
articles  furnished,  or  goods  delivered  upon 
sale,  to  the  satisfaction  of  another,  and  it 
is  uniformly  held  that  the  person  to  be  bene- 
fited may  exercise  his  choice  of  rejection  or 
acceptance  without  assigning  any  reason 
therefor.  That  he  ought  to  be  satisfledi,  or 
that  the  work,  articles,  or  goods  would  be 
satisfactory  to  a  reasonable  man  or  to  a 
court  or  Jur}*,  will  not  avail  as  against  the 
exercise  of  bis  convictions  of  sentiment.  It 
Is  sufllcient  that  he  Is  not  satisfied,  and  his 
own  determination  must  be  taken  as  final  and 
conclusive.  The  cases  proceed  uiwu  the  as- 
Buuiption  that  the  buyer  has  thus  reserved  to 
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himself  an  unqnalifled  option,  not  being  will- 
Ing  to  leave  bis  freedom  of  cbolce  to  any 
contention  or  subject  to  any  Inveatigatlon 
whatever,  and  whatever  decision  he  arrives 
at  determines  the  controversy.  If  the  ques- 
tion is  one  appealing  to  taste,  sentiment,  or 
artistic  sensibility,  as  where  the  undertak- 
ing is  to  supply  a  portrait,  bust,  suit  of 
clothes,  musical  instrument,  article  of  furni- 
ture, or  the  like,  it  is,  of  course,  the  duty 
of  the  buyer  to  examine  the  subject  of  the 
purchase,  and  not  to  reject  it  unseen,  but 
his  determination  upon  examination  cannot 
be  questioned.  Where,  however,  tiie  agree- 
ment is  to  supply  a  machine  which  is  to 
work  to  the  satisfaction  of  the  vendee,  a 
reasonable  test  Is  required,  and  be  must  act 
in  good  faith  and  with  honesty  of  puri>ose, 
and  cannot  be  beard  to  expreHS  dlMsutisfac- 
tion  which  is  wholly  feigned  or  sluiulated. 
So  it  has  been  held  in  this  class  of  eases 
that  where  the  purchaser  was  in  fact  satis- 
fled,  but  fraudulently  and  in  bad  fnlth  de- 
clared that  he  was  not,  he  is  bound  never- 
theless, and  uiuRt  respond  for  the  purchase 
price.  "It  is  quite  i>ermisHible,"  says  Mr. 
Justk-e  Bryan,  of  the  Supreme  Court  of 
Maryland,  "to  parties  to  enter  into  such  con- 
tracts; and  where  the  approval  or  satisfac- 
tion of  the  party  is  made  a  condition  prece- 
dent to  the  right  to  receive  coiupensutiou,  or 
the  contract  price,  for  the  article  to  be  de- 
livered, the  court  has  no  right  or  power  to 
dispense  with  the  condition."  Baltimore  & 
Ohio  Railroad  Co.  v.  Brydon,  (55  Md.  198.  226, 
9  Atl.  120,  127,  57  Am.  Uep.  318.  And  their 
validity  seems  to  be  uu(|ueiitioued.  1  Mei-h. 
Sales,  ii  GiSi-mS;  Campbell  Printing  Tress 
Co.  V.  Thorp  (C.  C.)  3(i  Fed.  414,  1  L.  U.  A. 
(H5;  Sllsby  Mfg.  Co.  v.  Town  of  (^hlco  (C.  C.) 
24  Fed.  SaS;  Zaieski  v.  Clark,  44  Conn.  218, 
26  Am.  Rep.  44(i;  Mct^arreu  v.  McXtilty  et  al., 
7  Gray,  1.^*;  Brown  v.  Foster,  113  Mass.  130, 
18  Am.  Rep.  463;  Gibson  v.  Cranage,  39  Jlich. 
49,  33  Am.  Rep.  351;  Wootl  Reaping  &  Mow- 
ing Mach.  Co.  V.  Smith,  50  Mich.  005,  15  N. 
W.  900,  45  Am.  Rep.  57;  Manufacturing  Com- 
pany V.  Brush,  43  Vt.  528;  McClure  v.  Briggs, 
58  Vt  82,  2  Atl.  583,  56  Am.  Rep.  557. 

There  is  another  class  of  cases  where  the 
article  sold  or  the  work  to  be  done  or  per- 
formed is  to  be  subject  to  the  approval  of,  or 
to  be  satisfactory  to,  some  third  person,  and 
in  many  instances  that  person  is  the  agent 
or  employ^  of  one  or  the  other  of  the  par- 
ties to  the  contract.  In  cases  of  this  charac- 
ter the  approval  of  the  party  so  designated 
becomes  a  condition  precedent  to  a  recovery 
for  the  price.  He  must,  however,  have  acted 
in  good  faith  and  with  an  honest  purpose, 
and  cannot  arbitrarily  or  capriciously  exer- 
cise his  Judgment.  If  he  violates  his  duty  In 
this  regard,  a  recovery  may  be  had.  in  the 
absence  of  bis  approval,  for  the  nonaccept- 
ance  of  the  article  furnished.  But  in  the 
absence  of  fraud  or  bad  faith  in  the  conduct 
of  such  i>arty  in  respect  of  his  approval  or 


the  withholding  of  It  his  Judgment  or  deter- 
mination is  to  be  accepted  as  final  and  con- 
clusive. No  mere  error  or  mistake  of  judg- 
ment will  vitiate  his  determination,  the  ot>- 
Ject  of  his  appointment  being  to  prevent  and 
exclude  contention  and  litigation.  Such  is 
said  to  be  now  the  settled  doctrine  touching 
this  class  of  contracts  in  the  courts  lioth  of 
tlUa  country  and  England.  Baltimore  & 
Oliio  Railroad  Go.  v.  Brydon,  supra.  See, 
also,  I.yun  v.  Baltimore  &  Ohio  R.  Co.,  60 
Md.  404,  45  Am.  Rep.  741;  Kihiberg  y.  Unit- 
ed States,  07  U.  S.  398,  24  L.  E3d.  1106;  Swee- 
ney V.  United  States.  109  U.  S.  618,  3  Sup. 
Ct  344,  27  Ij.  Ed.  1053;  Martinsburg  ft  Po- 
tomac H.  (;o.  V.  March,  114  U.  8.  340,  5  Sup. 
Ct  1035,  20  li.  Ed.  2!V3.  We  have  bad  occa- 
sion to  consider  cases  of  the  kind,  of  which 
North  Pacific  Lumbering  &  Mfg.  Co.  v.  East 
Portland,  14  Or.  3,  12  Pac.  4,  Chance  v.  City 
of  Portland.  26  Or.  286.  88  Pac.  68,  and  Van- 
derhoof  v.  Shell,  42  Or.  578,  72  Pac.  126,  are 
instances.  In  the  latter  case  a  building  con- 
tract was  involved,  whereby  It  was  stipulated 
tliat  the  builder  should  perform  his  work 
subject  to  the  approval  of  the  architect. 
Contracts  of  this  nature  are  usual  and  fre- 
quent. The  two  former  cases  were  concern- 
ing certain  street  improvements  in  the  city 
of  Portland,  which  were  to  "be  completed  to 
the  satisfaction  of  the  common  council."  In 
the  first  of  these  cases.  Mr.  Justice  Thayer, 
commenting  upon  the  effect  of  the  contract, 
says:  "I  think  there  must  be  a  distinction 
l)etween  a  contract  In  which  the  work  is  not 
to  be  paid  for  until  a  certificate  is  produced 
from  some  third  person,  showing  that  It  has 
been  performed  in  accordance  with  the  pro- 
visions of  the  contract  and  one  in  which  it 
is  to  be  paid  for  upon  its  approval  and  ac- 
ceptance by  the  party  for  whom  it  is  per- 
formed. In  the  former  case  the  production 
of  such  certificate  is  a  condition  precedent  to 
the  rigltt  to  demand  the  payment,  and  the 
jtarty  seeking  to  enforce  payment  must  aver 
and  prove  its  performance.  In  the  latter 
case  it  is  the  duty  of  the  party  to  approve 
and  accept  the  work,  if  performed  substan- 
tially as  required  by  the  contract,  for  cer- 
tainly the  law  will  not  permit  such  party  to 
capi-lciousiy  withhold  his  approval  in  such 
case,  and  thereby  avoid  the  payment  of  a 
just  claim."  In  Baltimore  &  Ohio  Railroad 
Co.  V.  Brydon,  supra,  the  defendant  agreed 
to  furnish  coal  to  the  plaintiff  of  a  quality 
that  should  be  satisfactory  to  plaintiff's  mas- 
ter of  trnnsiiortation  and  master  of  ma- 
chinery, virtually  its  agent  and  the  stipula- 
tion was  upheld,  which  is  coming  very  near 
to  the  condition  of  the  present  contract.  But 
in  Campbell  Printing  Press  Co.  t.  Thorp, 
supra,  Mr.  Justice  Brown,  who  is  now  on  the 
Supreme  Bench  of  the  United  States,  soys, 
"We  know  of  no  reason  of  public  policy 
which  prevents  parties  from  contracting  that 
tlie  decision  of  one  or  the  other  shall  be  con- 
clusive;" and  such  was  practically  the   case 
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In  PJetcher  v.  New  Orleans  &  N.  E.  R.  Co. 
(C.  C.)  19  Fed.  731,  and  Duistan  v.  McAndrew, 
44  N.  y.  72. 

Within  the  undoubted  doctrine  of  these 
cases,  the  contract  under  consideration  was 
one  -which  the  parties  had  a  right  to  enter 
into,  and  the  clause  leaving  the  quality  and 
condition  of  the  hops  at  the  time  of  delivery 
to  the  judgment  of  the  buyer  does  not  render 
It  void  of  mutuality.  Llvesley  &  Co.  could 
not  reject  the  hops  upon  mere  whim  or  sheer 
volition,  but  must  in  good  faith  exercise  an 
honest  judgment  In  the  premises,  and  unless 
they,  by  themselves  or  through  their  agent, 
so  rejected  them,  they  would  nevertheless  be 
bound  for  the  price.  Being  a  party  and  pass- 
ing judgment  upon  their  own  case,  good  moi^ 
als  and  decent  propriety  would  suggest  that 
they  act  with  circumspection  and  a  consider- 
ate regard  for  the  rights  of  the  seller  as  well 
as  their  own,  and  the  law  will  look  with 
greater  scrutiny  upon  their  determinations 
than  If  they  were  wholly  disinterested  arbi- 
ters. While  this  condition  qualifies  to  a  cer^ 
tain  extent  the  promise  to  accept  and  pay 
for  the  hops,  if  choice  In  quality  and  in  good 
condition,  as  agreed  upon,  it  does  not,  by 
negation,  destroy  the  efficacy  of  the  promise. 
If  the  sale  had  been  the  ordinary  one  of 
goods  or  chattels,  the  buyer,  as  we  have 
seen,  would  have  exercised  his  judgment  as 
to  rejection  at  his  peril,  and  tlie  goods  or 
chattels  could  be  shown  notwithstanding  to 
be  of  the  quality  and  condition  agreed  upon. 
In  a  sale  like  the  one  at  bar,  the  buyer  must 
also  accept,  unless,  in  his  honest  judgment, 
exercised  In  absolute  good  faith,  the  com- 
modity Is  not  such  as  was  contracted  for. 
If  80  exercised,  his  determination  becomes 
final,  because  the  parties  have  so  agreed;  but 
if  he  exercises  his  judgment  arbitrarily,  ca- 
priciously, or  fraudulently,  with  the  sheer 
purpose  of  avoiding  his  obligation  to  accept, 
It  will  not  avail  him,  as  the  actual  quality 
and  condition  of  the  bops  may  then  be  in- 
quired into,  notwithstanding  his  adverse  de- 
termination. The  undertaking  of  I^iivesley  & 
Co.  is  not,  therefore,  a  mere  option  to  take 
the  hops  or  not,  but  a  positive  obligation  to 
purchase,  unless,  in  their  honest  judgment, 
fairly  exercised,  they  are  not  of  the  quality 
or  in  the  condition  contracted  for.  In  the 
respect  considered,  we  are  firmly  of  the 
opinion  that  the  contract  Is  mutual  and  bind- 
ing. If  the  hops  are  not,  in  their  honest 
judgment,  up  to  the  agreed  standard,  then 
they  are  accorded  the  privilege  or  option  of 
purchasing,  or  not,  as  they  may  desire;  and 
this  provision,  when  compared  with  the  one 
just  discussed,  indicates  very  clearly  the  dis- 
tinction that  exists,  and  that  which  the  par- 
ties themselves  declared,  between  the  agree- 
ment to  purchase  and  a  mere  option  to  pur- 
chase, as  may  suit  the  wish  of  the  buyer. 
The  same  considerations  apply  alike  to  the 
obligation  to  advance  picking  money.  It  was 
not  left  to  the  mere  option  of  Llvesley  &  Co. 


to  advance  such  funds  as  and  when  they  saw 
fit,  but  they  or  their  agent  must  pass  an 
honest  judgment  as  to  whether  or  not  the 
crop  Is  in  the  proper  condition;  that  Is,  for 
the  production  of  such  hops  as  is  bargained 
for.  The  purpose  of  this  stipulation  Is  ap- 
parent. Llvesley  &  Co.  would  hardly  be 
e.tpected  to  advance  money  upon  a  contem- 
plated product  when  it  was  manifest  that  it 
would  not  come  up  to  the  standard  in  qual- 
ity contracted  for,  and  would  furnish,  at  best, 
doubtful  security  for  the  repayment  of  the 
advances.  But  aside  from  these  considera- 
tions, there  is  the  obligation  to  advance  $23U 
on  or  about  April,  May,  and  June  of  each 
year  for  cultivating  purposes,  which  is  un- 
conditional; and,  when  all  the  conditions  are 
construed  together,  including  the  chattel- 
mortgage  element,  which  is  Intended  as  se- 
curity for  repayment  of  advances  made  in 
case  a  sale  is  not  consummated,  we  are  Im- 
pelled to  the  conclusion  that  the  contract  is 
mutual,  and  therefore  valid  and  binding  upon 
the  respective  parties.  In  view  of  these  con- 
siderations, it  is  not  necessary  for  us  to  de- 
termine whether  or  not,  if  the  contract  of 
Llvesley  &  Co.  was  a  mere  option  to  pur- 
chase, it  is  supported  by  a  sufficient  consid- 
eration. Xor  have  we  considered  what  would 
be  the  effect  on  the  sale,  had  Llvesley  &  Co. 
declined  to  advance  picking  money,  as  it  does 
not  seem  to  be  Involved  in  the  present  con- 
troversy. 

The  next  question  presented  is  whether  a 
court  of  equity  has  jurisdiction  to  decree  a 
specific  performance,  by  requiring  a  delivery 
of  the  crop  of  hops  produced  for  the  year 
1903,  to  the  amount  of  20,000  pounds.  It 
may  be  said  that  equity  will  not  ordinarily 
grant  relief  for  the  specific  delivery  of  chat- 
tels, because  it  is  generally  considered  that 
the  plaintifT  has  a  plain,  speedy,  and  ade- 
quate remedy  at  law  for  damages  for  with- 
holding them.  The  interposition  of  equity 
is  not  withheld  except  upon  this  particular 
ground,  as  its  jurisdiction  is  as  ample  to 
decree  the  specific  performance  of  an  agree- 
ment relative  to  personalty  as  it  is  one  rel- 
ative to  realty.  Sullivan  v.  Tuck,  1  Md.  Ch. 
59;  Frue  v.  Houghton.  6  Colo.  318;  Duff  v. 
Fisher,  15  Cal.  370;  Mechanics'  Bank  v.  Se- 
ton,  1  Pet.  299,  7  L.  Ed.  152;  Mason  v.  Pat- 
terson, 74  III.  191;  Kirksey  v.  Fike,  27  Ala. 
383,  62  Am.  Dec.  708;  Barnes  et  al.  v.  Barnes. 
05  N.  C.  261.  The  remedy  at  law,  however, 
which  win  bar  such  relief,  must  be  as  prac- 
tical and  efficient  to  the  ends  of  justice  and 
its  prompt  administration  as  in  equity,  or. 
to  employ  the  language  of  Mr.  Chief  Justice 
Fuller  in  Gormley  v.  Clark,  134  U.  S.  3SX. 
339,  10  Sup.  Ct.  554.  557,  ,33  L.  Ed.  90!):  "Tho 
jurisdiction  In  equity  attaclies  unless  the 
legal  remedy,  both  in  resiwct  to  the  final  re- 
lief and  the  mode  of  obtaining  it  is  as  effi- 
cient as  the  remedy  which  equity  would  af- 
ford under  the  same  circumstances."  South 
Portland  L.  Co.  v.  Muuger,  30  Or.  457,  5i 
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Pac.  815,  60  Pac.  5;  Benson  t.  Keller,  37  Or. 
120,  60  Pac.  018;  Wollenberg  v.  Rose,  41  Or. 
316,  68  Pac.  804;  Brett  v.  Warnlck  (Or.)  75 
Pae.  1001.  When,  therefore,  an  award  of 
damages  would  not  put  the  party  seeking  eq- 
uitable relief  for  the  delivery  of  personalty  in 
a  situation  as  beneficial  as  if  the  agreement 
were  specifically  performed,  or  where  com- 
Iieusation  and  damages  would  fall  short  of 
tlie  redress  to  which  he  is  entitled,  the  Juris- 
diction Is  properly  invoked;  otherwise  not. 
Frue  V.  Houghton,  supra;  Avery  v.  Ryan,  74 
Wis.  591.  43  N.  W.  317;  McGowin  v.  Reming- 
ton, 12  Pa.  50,  51  Am.  Dec.  581,  And  It  may 
be  furtlier  observed  that  the  insolvency  of 
the  party  against  whom  relief  is  sought, 
standing  alone,  will  not  confer  jurisdiction  to 
enforce  sj)eciflc  performance  In  this  class  of 
cases.  There  must  be  some  other  element  or 
prlnci])le  of  equitable  cognizance  upon  which 
the  remedy  Is  invoked.  Glllett  v.  Warren 
(N.  M.)  62  Pac.  975;  McLaughlin  v.  Piatti,  27 
Cal.  451;  Cincinnati  &  Chicago  Railroad  Co. 
V.  Washburn,  25  Ind.  259.  The  fact  of  in- 
solvency, when  combined  with  other  causes 
for  equitable  interposition,  may,  however, 
become  a  potent  or  even  controlling  factor 
in  determining  the  fact  of  jurisdiction.  The 
principle  is  well  stated  by  Mr.  Justice  Thomp- 
son in  Heilman  v.  Union  Canal  Co.,  37  Pa. 
100,  104,  as  follows:  "The  fact,  if  it  be  so, 
that  this  remedy  may  not  be  successful  in 
realizing  tiie  fruits  of  a  recovery  at  law,  on 
aci-ouut  of  the  insolvency  of  the  defendants, 
is  not  of  itself  a  ground  of  equitable  inter- 
ference. The  remedy  is  what  is  to  be  looked 
ut.  If  it  exist,  and  is  ordinarily  adequate, 
its  i)ossible  want  of  success  is  not  a  consid- 
eration. It  is  not  intended  here  to  say  that 
insolvency  is  never  a  consideration  moving 
a  cliancellor.  It  frequently  does,  but  not 
alone.  The  equitable  remedy  must  exist  in- 
dependently. In  balancing  cases,  it  is  a  con- 
sideration that  gives  preimnderance  to  the 
remedy."'  To  the  same  puri)ose,  see  Clark 
V.  Flint.  22  Pick.  231,  33  Am.  Dec.  733;  Par- 
ker v.  (larrison,  61  111.  250.  Now,  turning  to 
the  contract  in  question,  and  considering  the 
situation  and  relation  of  the  parties,  do  we 
not  find  indc]:>endent  grounds  for  equitable 
interference  to  grunt  relief  by  way  of  spe- 
cific performance?  We  have  already  dis- 
cussed tlie  salient  features,  terms,  and  condi- 
tions of  the  contract,  and  have  found  it  to 
1)0  valid  and  binding  between  the  parties.  It 
covers  a  i)eriod  of  five  years,  and  was  made 
ut  a  time,  presumably,  when  Johnston  was 
obtaining  fair  value  for  his  lioi>s — otherwise 
we  must  assume  that  he  would  not  have  en- 
tered into  the  relationship — and  there  is  only 
one  reason  at  this  date  why  it  may  be  con- 
sidered to  be  a  hard  contract  as  to  him,  and 
that  is  that  bops  are  worth  more  now  in  the 
market  than  they  were  then.  Another  sug- 
gestion in  this  connection:  The  commodity 
fluctuates  greatly  in  the  market,  and  it  may 
have  been  a  controlling  circumstance  that 
Johnston  considered  that  d\^  cents  per  pound 


for  the  hops  raised  by  him  during  the  five 
years  designated  would  be  a  good  average 
price  for  the  time,  and  lience,  upon  the  whole, 
a  profitable  undertaking.  But  the  undertak- 
ing to  produce  the  hops  was  not  solely  his 
own.  Under  the  agreement,  Livesley  &  Co. 
were  to  contribute  to  the  expense  of  their 
production;  that  is  to  say,  they  were  to  ad- 
vance money  for  the  purposes  of  cultivating 
and  picking,  amounting  to  more  than  one- 
half  of  the  agreed  value  of  the  product,  which 
was  to  become  a  Hen  thereon.  In  a  sense, 
the  venture  was  a  Joint  one  between  tlie  par- 
ties, where  one  was  to  provide  the  ground  and 
bestow  bis  labor,  and  the  other  to  furnish 
the  necessary  funds  for  carrying  it  on;  th6 
latter  to  be  reimbursed  tlieir  advances, 
with  interest.  In  any  event,  however.  The 
condition  suggests  a  trust  relationship  be- 
tween the  parties,  whereby  the  producer  l)e- 
comes,  In  a  manner,  a  trustee  of  the  buyer 
for  the  delivery  of  the  product  of  the  Joint 
enterprise  to  the  amount  designated,  and  the 
contract  has  reference  to  the  specific  prop- 
erty to  be  produced  under  Its  terms.  Further 
than  this,  it  is  alleged  that  plaintiffs  surren- 
dered to  Johnston  his  promissory  notes  to  the 
amount  of  $650  as  part  consideration  for  his 
entering  into  the  contract,  and  an  award  of 
damages  would  not  fully  compensate  them. 
Coupling  these  conditions  with  the  fact  al- 
leged that  the  defendant  is  insolvent,  so 
that  a  Judgment  at  law  against  him  would  be 
bootless  and  utterly  insusceptible  of  enforce- 
ment, we  are  constrained  to  resolve  the  ques- 
tion in  favor  of  the  equitable  Jiu-isdiction  to 
enforce  the  specific  performance  of  the  con- 
tract. 

It  is  further  urged  that  the  remedy  Is  not 
reciprocal,  and  ought  not,  therefore,  to  be 
sanctioned.  But  It  seems  clear  that  John- 
ston would  al.so  have  a  remedy  to  enforce 
specific  performance,  should  Livesley  &  Co. 
capriciously  and  fraudulently  refuse  to  ap- 
prove of  the  hops,  as  to  quality  and  condi- 
tion, or  to  accept  them,  as  there  would  be 
involved  the  question  of  fraud,  which  is  es- 
pecially within  the  cognizance  of  equity,  and 
the  procedure  would  be  more  efficient  to  the 
ends  of  Justice  than  an  action  for  damages 
for  a  breach  of  their  obligation. 

We  are  not  to  be  understood  as  holding 
that  tlie  defendant  may  be  required  to  i>er- 
form  the  labor  or  carry  on  the  project  of 
producing  the  crops,  but,  after  they  have 
been  produced,  and  the  plaiutifl's  have  con- 
tributed to  their  production  as  required  by 
the  terms  of  the  agreement,  or  have  at  all 
times  been  ready  and  willing  to  do  so,  and 
have  only  been  deterred  therefrom  by  the 
acts  of  Johnston,  they  are  entitled  to  have 
specific  i>erformance  in  delivery  of  the  amount 
of  the  crop  so  agreed  to  be  delivered. 

Anotlier  point  is  made — that  the  complaint 
does  not  show  that  Johnston  owned  the  land 
upon  which  the  hoi>8  were  grown,  or  held  it 
under  a  lease,  so  as  to  give  him  a  poten- 
tial interest  in  the  crop  produced.    But  the 
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reasonable  Inference  is  that  be  bad  It  rented. 
Tbe  agreement  shows  that  It  was  owned  by 
Frank  and  MeUme  Cbappelle  and  Peter  Del- 
taur,  and  Johnston  must  bare  acquired  some 
right  from  them  to  cultivate  it — ^presumably 
by  lease. 

And  stUI  another — that  tbe  complaint  does 
not  allege  that  bops  of  the  kind  were  grown 
or  owned  by  tbe  defendant  Johnston.  If, 
however,  the  pluintiflfs  are  willing  to  accept 
tbe  hops  be  has  produced  as  of  the  quality 
and  condition  agreed  upon,  tbe  defendants 
cannot  be  beard  to  complain. 

In  view  of  tbese  considerations,  the  decree 
of  the  trial  court  will  be  reversed,  the  de- 
murrer overruled,  and  the  iiiii.se  rcnmiiiled 
for  sucb  further  proceedings  as  may  seem 
proper. 


LIVESLET  et  al.  v.  HEISE  et  al. 
(Supreme  Court  of  Oregon.     May  16,  1904.) 

C0NTBACT8— SALE— MUTU.4LITY — SPECIFIC     PEB- 
rOKUANCE. 

1.  A  contract  by  which  defendant  sells  and 
agrees  to  deliver  to  plaintiff  a  certain  quantity 
of  hops  of  a  certain  quality,  to  be  raised  in  the 
five  succeeding  years,  and  plaintiff  agrees  to 
pay  10  cents  a  pound  for  the  hops  delivered  and 
accepted  (i^lOO  on  the  signing  of  the  agreement, 
!)  cents  a  pound  at  the  time  of  picking  tbe 
bops,  if,  in  plaintiff's  judgment,  the  crop  is 
in  condition  to  warrant  the  advance,  and  the 
balance  after  delivery  and  acceptance  In  the 
condition  provided) ;  plaintiff  also  to  advance 
a  certain  amount  each  year  for  cultivating  pur- 
poses, to  be  deducted  from  the  purchase  price ; 
defendant  to  be  liable  only  for  repayment  of 
advances  in  case  of  shortage  on  delivery  due 
to  causes  beyond  his  control — is  not  wanting  in 
mutuality. 

2.  Fraudulent  collusion  of  defendant  with  oth- 
ers to  avoid  his  obligation  under  his  contract, 
by  which  be  sold  and  agreed  to  deliver  to  plain- 
tiff hops  to  be  grown,  is  ground  for  equitable 
intervention  by  specific  performance. 

Appeal  from  Circuit  Court,  Polk  County; 
R.  P.  Boise,  Judge. 

Suit  by  T.  A.  I..lvesley  and  another,  part- 
ners as  T.  A.  Ldvesley  &  Co.,  against  A. 
Heise  and  others.  Decree  for  defendants. 
Plaintiffs  appeal.    Reversed. 

This  Is  a  suit  to  compel  the  specific  per- 
formance of  a  contract  for  tbe  sale  and  de- 
livery of  hops,  made  and  entered  Into  Janu- 
ary 22,  1901,  between  tbe  defendant  A. 
Heise,  of  tbe  first  part,  and  the  plaintifCs,  T. 
A.  Lrlvesley  &  Co.,  of  tbe  second  part.  Its 
prorlslODS,  so  far  as  they  are  material,  are  as 
follows:  "The  party  of  the  first  part  has 
bargained  and  sold,  and  by  tbese  presents 
does  grant,  sell  and  convey  unto  the  said 
parties  of  the  second  part,  thlrtj'  thousand 
pounds  (net  weight)  of  his  crop  of  hops,  tbe 
growth  of  the  years  1901,  1902,  1903,  1904 
and  1905,  grown  on  Emerson  Harris'  and 
Mrs.  N.  W.  Harris'  farm,  situated  on  right 
and  left  side  of  main  road  between  Bethel 
and  Independence  three  miles  south  of  Beth- 
el in  Polk  county,  state  of  Oregon,  of  which 
farm  forty  acres  are  set  out  in  bops,  and  are 


now  being  by  him  cultivated,  and  which  are 
to  be  harvested  during  the  years  IflOl,  1902. 
1903,  1904  and  1905.  To  have  and  to  hold 
the  same  unto  said  T.  A.  LIvesley  &  Co.,  their 
executors,  administrators  or  assigns  forever. 
Tbe  said  party  of  the  first  part  hereby  agrees 
to  complete  tbe  cultivation  of  the  said  hop 
crop  and  to  harvest  cure  and  bale  the  same 
in  good  first-class  and  workmanlike  manner, 
and  immediately  thereafter,  and  not  later 
than  Oct.  13th  of  each  year  to  deliver  the 
30,000  pounds  of  the  same  In  bales  of  about 
one  hundred  and  eighty  five  pounds  each, 
in  new  24-oz.  bale  cloth  (seven  pounds  tare 
per  bale  to  be  allowed)  at  Crowley,  Or.  Said 
hops  when  delivered  are  to  be  not  tbe  prod- 
uct of  a  first  year's  planting,  and  not  af- 
fected by  spraying  or  mould,  and  are  to  be  of 
choice  quality  and  in  sound  condition,  good 
color,  fully  matured,  cleanly  picked,  free 
from  vermin  damage,  properly  dried  and 
cured  and  in  good  merchantable  order  and 
condition,  and  sball  be  delivered  in  lots  of 
not  less  than  entire  contract  bales,  to  tbe 
said  parties  of  the  second  part,  their  agents, 
executors,  administrators  or  assigns:  and 
the  said  party  of  the  first  part  further  agrees 
that  this  contract  has  preference,  both  as  to 
quantity  and  quality,  over  all  other  contracts 
made  as  to  said  growth  of  hops  by  said  party 
of  the  first  part  with  any  other  purchaser, 
and  it  is  understood  and  agreed  that  said 
parties  of  tlie  second  part,  or  their  agent, 
may  at  any  time  after  the  execution  of  this 
agreement,  have  full  and  free  access  to  and 
upon  said  described  premises.  That  said 
party  of  the  first  part  further  agrees  at  least 
ten  days  before  baling  said  hops,  that  be 
will  notify  said  parties  of  the  second  part, 
or  their  agents,  In  writing,  of  tbe  time  at 
which  he  will  be  in  readiness  to  deliver  said 
hops,  which  said  notice  shall  be  personally 
served  upon  said  parties  of  the  second  part, 
or  their  agent.  It  Is  further  agreed  that 
when  the  said  hops  are  delivered  they  may 
be  inspected  by  the  parties  of  the  second 
part,  or  by  an  agent  selected  by  said  parties 
of  tbe  second  part  at  tbe  time  of  the  delivery 
of  any  lot  thereof,  or  at  any  time  thereafter, 
within  ten  days  after  delivery  of  the  entire 
quantity  hereby  bargained  and  sold  shall 
have  been  completed,  and  should  said  hops, 
or  any  part  thereof,  not  be  delivered  in  the 
condition  herein  agreed  upon,  according  to 
the  judgment  of  said  parties  of  the  second 
part,  or  their  said  agent,  the  said  party  of  tbe 
first  part  shall,  upon  demand,  repay  to  said 
parties  of  the  second  part  such  sums  of 
money  as  they  may  have  advanced  on  the 
said  crop,  with  interest  at  the  rate  of  eight 
per  cent  per  annum  from  the  date  when  ad- 
vanced, and  this  Instrument  sball  be  a  chat- 
tel mortgage  on  the  entire  crop  of  bops  rais- 
ed on  tbe  above-described  land  to  secure  the 
payment  of  said  sums  advanced  and  Interest 
and  the  performance  of  all  the  provisions 
hereof:  and  If  not  paid  upon  demand,  the 
said  parties  of  tbe  second  part  may  forth- 
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with  and  without  farther  notice  take  poaie*- 
•ton  of  said  bops  and  sell  the  same,  with  or 
without  notice  to  the  party  of  the  first  part, 
upon  ten  days'  advertisement  aa  herein  pro- 
Tided,  and  out  of  the  proceeds  retain  such 
sums  and  Interest  and  all  costs,  Including  at* 
torney's  fees,  rendering  the  surplus.  If  any, 
to  the  party  of  the  first  part  •  •  •  Aod 
in  consideration  of  the  foregoing,  said  par- 
ties of  the  second  part  do  hereby  agree  to 
pay  to  said  party  of  the  first  part  the  sum 
of  ten  cents  per  pound  for  each  pound  of 
hops  delivered  and  accepted  on  the  condi- 
tions stipulated  for,  that  is  to  say  $100.00 
paid  upon  signing  of  these  presents,  the  re- 
ceipt whereof  by  said  party  of  the  first  part 
Is  hereby  acknowledged;  five  cents  per 
pound  tor  each  pound  of  hops  hereby  bar- 
gained to  be  paid  at  the  time  of  picking  said 
hops,  upon  ten  days'  notice  from  said  party 
of  the  first  part,  If  In  the  Judgment  of  the 
parties  of  the  second  part  the  crop  Is  in  fit 
condition  to  warrant  the  advances,  and  the 
balance,  If  any  there  may  then  be  due,  after 
delivery  of  the  entire  amount  bargained  and 
■old  to,  and  acceptance  by  said  parties  of  the 
second  part  at  the  time  and  place  and  in  the 
condition  as  hereinbefore  provided.  It  is 
further  agreed  that  all  advances  made,  as 
hereinbefore  provided,  shall  bear  Interest  at 
the  rate  of  eight  per  cent  per  annum  up  to 
the  time  of  acceptance  of  all  said  hops  by 
said  parties  of  the  second  part  and  that  the 
parties  of  the  second  part,  through  their 
agents,  shall  have  the  right  to  determine  at 
picking  time,  when  said  advances  are  con- 
templated to  be  made,  whether  or  not  the 
growing  crop  at  that  time  Is  In  proper  condi- 
tion, and  if  such  agents  of  the  parties  of  the 
second  part  shall  determine  that  the  growing 
crop  is  not  in  such  condition,  then  said  par* 
ties  of  the  second  part  shall  be  released  from 
any  obligations  to  furnish  picking  money  as 
called  for  in  this  contract  The  party  of  the 
first  part  shall  not  be  liable  (except  to  repay 
advances)  for  any  shortage  on  delivery  due  to 
causes  beyond  his  control.  *  *  *  It  is 
further  agreed  by  the  parties  of  the  second 
part  that  they  are  to  advance  each  year  the 
sum  of  three  hundred  dollars  with  the  excep- 
tion of  the  first  year,  1901,  which  said  year 
they  have  agreed  to  advance  four  hundred 
dollars  during  the  months  of  April  and  May 
for  eight  per  cent,  and  to  he  deducted  from 
the  purchase  price  of  hops  when  contract  is 
delivered." 

The  complaint  seto  out  the  contract,  and, 
further,  that  at  the  time  of  the  execution 
thereof  the  defendant  A.  Helse  was  a  tenant 
and  In  possession  of  the  land  described  there- 
in, which  he  had  previously  leased  from  N, 
W.  and  £3.  L.  Harris,  under  a  lease  to  expire 
about  October  26,  1005;  that  plaintiffs  have 
performed  all  the  terms  and  conditions  of  the 
contract  on  their  part,  but  that  defendant  A. 
Helse  has  refused  to  perform,  and  has  con- 
spired with  his  codefendanto,  Rachel  B. 
Helse,  bis  wlfe^  and  W.  O.  Helse,  his  son,  to 


defraud  plalntlflts— that  Is  to  say,  he  rolunta- 
rlly  and  unlawfully,  and  with  intent  to  de- 
fraud plalntllls,  surrendered  up  to  said  N. 
W.  Harris  and  X.  L.  Harris  his  said  lease  for 
the  premises,  and  pretended  to  have  the  same 
canceled  and  to  surrender  possession  of  said 
premises  to  them,  but  that  in  fact  they  were 
not  so  surrendered;  that  the  defendant  A. 
Helse,  notwithstanding,  continued  in  posses- 
sion under  an  agreement  with  the  owners 
that  they  would  immediately  lease  the  prem- 
ises to  his  wife  and  son';  that  the  latter  have 
ever  since,  with  full  knowledge  of  the  ctm- 
tract  of  sale,  pretended  to  conduct  said  hop- 
yards  and  farm  in  their  own  names,  but 
that  It  was  done  with  the  sole  purpose  of  as- 
sisttog  A.  Helse  in  circumventing  plalntlflCs 
and  defrauding  them  out  of  their  rights  un- 
der their  contract;  that  there  were  produced 
upon  the  premises  during  the  present  year 
(1903)  175  bales  of  bops,  as  the  net  share  of 
the  tenants,  which  in  reality  belong  to  the 
defendant  A.  Helse;  that  he  has  refused  to 
accept  from  plaintiffs  any  of  the  advances 
agreed  to  be  made,  they  having  been  duly 
tendered,  and  has  refused  to  deliver  the  hops 
produced,  as  stipulated;  that  he  is  insolvent; 
that  plaintiffs  have  no  plain,  speedy,  and  ad- 
equate remedy  at  law,  and  have  tendered 
Into  court  for  defendants  f3,0(X>,  the  full  con- 
tract price  of  the  hops.  A  decree  Is  de- 
manded, declaring  the  transactions  between 
the  defendant  A.  Helse  and  Rachel  E.  and 
W.  C.  Helse  fraudulent  and  void  as  to  plain- 
tiffs, and  that  they  be  required  to  deliver  to 
plaintiffs  so  much  of  the  crop  produced  as 
will  make  30,000  pounds,  and  for  such  other 
relief  as  may  seem  equitable.  A  demurrer 
having  been  sustained  to  the  complaint  and 
a  decree  entered  dismissing  the  suit,  plain- 
tiffs appeal. 

Wirt  Minor  and  W.  T.  Slater,  for  appel- 
lanto.  Geo.  O.  Bingham  and  P.  H.  D'Arcy, 
for  respondents. 

WOI-VBRTON,  J.  (after  stating  the  facts). 
The  contract  or  agreement  forming  the  basis 
of  this  suit  Is  of  similar  character  to  the  one 
sued  on  in  the  case  of  LJvesley  ▼.  Johnston 
(just  decided)  76  Pac.  94a  There  Is  one  Im- 
portant difference,  however,  which  relates  to 
the  acceptance  of  the  hops.  If  of  lesser 
quality  than  Is  contracted  for,  LIvesley  & 
Co.  have  not  here  the  option  to  purchase  any 
amount  Another  particular  may  be  noted. 
There  was  here  no  consideration  paid  for  the 
execution  of  the  contract  as  appears  from 
the  Johnston  contract  and  as  alleged  in  the 
complaint  in  that  case.  Notwithstanding 
these  differences,  however,  the  same  consid- 
erations of  construction  as  to  the  binding 
effect  of  the  contract  upon  the  parties  will 
apply  here  as  In  the  Johnston  Case,  and  It 
must  be  held  to  be  valid  and  obligatory.  In 
the  present  case,  in  addition  to  the  idea  of  a 
Joint  venture,  as  stated  in  the  opinion  in  the 
Johnston  Case,  there  is  clear  ground  for  equl- 
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table  intervention  to  require  specific  per- 
formance to  deliver  tbe  bops,  wblcb  consists 
in  the  alleged  fraudulent  collusion  of  the 
parties  defendant,  entered  into  with  a  view 
on  the  part  of  A.  Helse  to  avoid  his  obliga- 
tions to  plaintiffs  under  tbe  contract. 

The  complaint  being  otherwise  sufficient, 
the  decree  of  the  trial  court  will  be  reversed, 
the  demurrer  overruled,  and  the  cause  re- 
manded for  such  further  proceedings  as  may 
seem  proper. 


PEOPLE  y.  ADAMS.     (Cr.  1,049.) 
(Supreme  Court  of  California.    May  7,  1904.) 

CBIVINAI.  LAW  —  TRIAL  —  JURY — SEPABATION^ 
PREJUDICE — PBE8UMPTI0N. 

1.  Where,  after  a  criminal  ease  had  been  sub- 
mitted to  a  jury,  which  was  in  charge  of  a  bailiff 
directed  to  keep  them  together  until  they  had 
agreed  or  been  discharged,  the  bailiff  divided 
the  jurors  into  three  groups  at  night,  and  put 
them  into  three  rooms,  each  on  a  different  floor 
or  story  of  the  hotel,  where  they  were  kept 
locked  up  for  eight  or  nine  hoars,  such  act  con- 
stituted a  separation  of  tbe  jury,  prohibited  by 
Pen.  Code,  ||  1128,  1135,  1136,  which  vitiated 
their  verdict. 

2.  Where  jurors  in  a  criminal  case  were  per- 
mitted to  separate  after  the  case  had  been  sub- 
mitted to  them,  and  i)efore  they  had  arrived  at 
a  verdict  of  guilty  subsequently  rendered,  preju- 
dice will  be  presumed. 

In  Banc.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  William 
P.  Lawlor,  Judge. 

Minnie  Adams  was  convicted  of  murder, 
and  she  appeals.    Reversed. 

Henry  C.  Dibble  and  Dibble  &  Dibble,  for 
appellant.  U.  8.  Webb,  Atty.  Gen.,  J.  C. 
Daly.  Dep.  Atty.  Gen.,  and  Lewis  P.  Bylng- 
ton,  Dist.  Atty.,  for  respondent. 

McFARI^AND,  J.  The  defendant  was 
convicted  of  murder,  the  cbarge  being  that 
she  murdered  her  infant  child,  a  boy  a  lit- 
tle over  two  years  old;  and  the  prosecution 
contends  that  there  was  sufficient  evidence 
to  warrant  the  Jury  In  finding  that  she  will- 
fully and  feloniously  caused  the  death  of  the 
child  by  giving  It  carbolic  add.  Defendant 
contends  that  the  child  took  the  poison  ac- 
cidentally, and  without  her  knowledge.  She 
appeals  from  tbe  judgment  and  from  an  or- 
der denying  her  motion  for  a  new  trial. 

The  evidence  on  which  tbe  appellant  was 
convicted  was  entirely  circumstantial,  and 
was  undoubtedly  conflicting,  and  she  con- 
tends that  It  was  Insufficient  to  warrant  the 
verdict;  but  It  Is  not  necessary  for  ns  to 
consider  that  point,  because,  in  our  opinion, 
a  new  trial  must  be  granted  on  tbe  ground 
of  a  separation  of  the  Jury  after  the  case  had 
been  submitted  to  them.  The  facts  as  to 
such  separation  are  these:  The  cause  was 
finally  submitted  to  the  jury  on  .July  29,  1890, 
and  the  court  directed  tbe  officer  sworn  to 
take  charge  of  them  to  take  them  to  their 

*[  1.  See  Criminal  Law,  vol.  U,  Cent  Dig.  i  2047. 


meals  during  tbe  day,  and  In  the  evening  "to- 
lock  them  up  for  the  night  together  lu  one 
room,"  and  he  "was  specially  enjoined  by 
the  court  to  keep  them  together  during  tbe 
time  that  they  should  be  deliberating  upon 
their  verdict,  and  not  to  let  them  separate." 
Instead  of  doing  as  the  court  directed,  the 
officer,  when  night  came,  divided  the  Jurors 
Into  tbree  groups,  and  put  them  Into  three 
different  rooms  in  a  hotel,  each  room  being 
on  a  different  floor,  or  story;  and  they  were 
thus  separated  and  kept— not  only  In  tbree 
different  rooms,  but  on  three  different  stories 
of  tbe  hotel— for  about  eight  or  nine  hours. 
The  officer  testified  that  he  locked  the  Jurors 
in  these  separate  rooms.  In  some  of  tbe 
cases  where  this  subject  was  involved  courts 
had  difficulty  in  determining  whether  tbe 
facts  relied  on  constituted  a  "separation" 
within  the  meaning  of  the  law;  and  it  has 
been  held  that  a  mere  momentary  absence  of 
one  or  two  Jurors  through  necessity  or  acci- 
dent did  not  amount  to  such  separation.  But 
no  such  question  arises  in  this  case.  There 
was  here  clearly  a  separation,  the  Jurors  hav- 
ing been  willfully  and  intentionally  kept 
apart  in  tbree  separate  groups  for  eight 
hours.  Instead  of  sitting  and  consulting  to- 
gether as  one  Jury,  they  were,  during  this 
long  time,  divided  into  three  separate  and 
distinct  deliberative  bodies,  the  members  of 
each  being  prevented  from  conferring  with 
those  of  either  of  the  other  two.  Beyond 
doubt  this  was  such  a  separation  as  tbe  law 
forbids.  Under  our  law  there  is  a  marked 
difference  between  a  separation  during  tbe 
progress  of  tbe  trial  and  a  separation  after 
llnal  submission  of  the  case.  As  to  the  for- 
mer there  is  no  law  requiring  the  Jury  to  be 
kept  together,  although  tbe  court  may  order 
them  to  be  so  kept;  and  It  is  not  necessary 
in  the  case  at  bar  to  consider  the  signiticance 
of  a  violation  of  such  an  order.  But  it  is 
provided  in  the  Penal  Code,  II  1128,  ILTS. 
1136,  that,  after  the  Jury  have  finally  retired 
tor  deliberation,  they  must  be  kept  together; 
and  one  of  the  express  grounds  for  a  new 
trial  is  "where  tbe  Jury  has  separated  with- 
out leave  of  court  after  retiring  to  deliberate 
upon  their  verdict."  Section  1181.  Whether 
such  a  gross  violation  of  the  law  touching 
tbe  separation  of  a  Jury  as  occurred  in  the 
case  at  bar  should  be  held  to  be  absolutely, 
and  without  any  further  Imiuiry,  a  cause  for 
new  trial,  or  whether  the  prosecution  should 
be  allowed  to  show.  If  it  could,  tlrnt  nothing 
occun-ed  during  such  extraordinary  and  pro- 
longed separation  prejudicial  to  defendant, 
is  a  question  which  does  not  here  occur; 
for  tliere  was  here  no  such  showing.  It  Is 
true  that  the  officer  testified  that  he  "did 
not  permit  any  i)erson  to  speak  to  any  mem- 
ber of  the  said  Jury,"  and  did  not  iH>rniIt 
any  member  of  the  Jury  "to  speak  to  any 
person  on  any  subject  connected  with  the 
trial  herein  or  about  the  case  at  all";  but 
It  Is  evident  that  this  statement  was  of  no 
value,  for,  in  tbe  first  place,  he  could  not 
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have  been  present  at  the  same  time  at  all  the 
rooms  on  the  three  different  stories  if  he 
had  I^ept  awake;  and,  in  the  second  place, 
he  himself  went  to  bed  during  a  part  of  the 
night.  Certainly  in  this  case— if  the  law 
would  countenance  an  attempt  to  show  ab- 
sence of  prejudice— nothing  less  tlian  the  af- 
fidavits of  the  jurors  would  be  sufficient  to 
establish  that  fact.  And  it  Is  clear  that  the 
burden  was  not  on  appellant  of  proving  af- 
firmatively that  she  was  prejudiced  by  the 
said  separation  of  the  jury.  In  this  state  the 
law  on  the  subject  was  first  declared  In  Peo- 
ple V.  Backus,  5  Cal.  275.  In  that  case  the 
court  recited  that  In  certain  states  it  had 
l>een  held  that  a  mere  separation  of  the  Jury 
would  not  be  ground  for  setting  aside  a  ver- 
'dlct  without  a  showing  of  improper  Influ- 
ence, and  that  in  other  states  it  has  been 
held  that  such  separation  did  Invalidate  a 
verdict  without  any  showing  of  actual  Im- 
proper Influence.  The  court  then  says: 
"The  latter  rule,  we  think.  Is  the  correct  one, 
'because  It  would  be  impossible  in  almost 
every  case  for  the  prisoner  to  establish  the 
fact  of  any  corrupt  or  improper  communica- 
tions between  the  jurors  and  others.  This 
doctrine  is  substantially  sustained  by  the  Su- 
preme Com't  of  Massachusetts  in  the  case  of 
the  Commonwealth  v.  Roby,  12  Pick.  519,  and 
in  a  late  case  (decided  in  26  Miss.  78— Organ 
T.  The  State),  In  which  the  whole  doctrine 
Is  reviewed.  In  the  latter  case  the  court 
says:  'If  any  separation  is  to  be  allowed 
without  incurring  the  imputation  of  irregu- 
larity—for what  length  of  time  and  for  what 
purpose  may  it  be,  how  frequently  may  it 
"be  practiced,  and  to  what  distance  may  it  ex- 
tend—by what  means  are  communications  be- 
tween the  juror  and  other  persons  which  may 
take  place,  and  w^hich  must  necessarily  be 
secret,  to  be  disclosed?' "  In  People  t.  Bran- 
nigan,  21  Cal.  338,  the  court  decided  that, 
''where  the  jury  in  a  criminal  action,  after 
having  retired  to  deliberate  upon  their  ver- 
dict, separated  without  permission  of  the 
•court,  the  irregularity  is  sufficient  ground  for 
setting  aside  a  verdict  of  guilty  rendered  by 
them,  unless  it  be  shown  affirmatively  by  the 
prosecution  that  the  defendant  was  not  prej- 
udiced thereby."  In  that  case  the  court,  by 
Field,  C.  J.,  said:  "The  district  attorney  ap- 
pears to  have  considered  it  incumbent  upon 
the  prisoner  to  show  afflmativeiy  injury  to 
himself  resulting  from  the  separation,  or  at 
least  reason  to  suspect  such  injury.  There 
are  authorities  which  support  this  view. 
•  •  •  But  there  are  authorities  of  equal 
weight  the  other  way,  and  the  latter,  we 
think,  are  supported  by  better  reasons." 
Many  cases  are  cited  in  the  opinion,  and, 
among  others.  State  v.  Prescott,  7  N.  H.  287, 
where  the  court  say:  "The  prisoner  is  in 
such  case  entitled,  as  a  matter  of  right,  to 
require,  in  the  flrst  Instance,  a  compliance 
with  tlie  ordinary  forms  provided  by  the 
law  to  secure  to  him  a  fair  and  impartial 
trial;    and,  if  the  guards  provided  for  his 


security  are  neglected  or  disregarded,  he  is 
at  least  entitled  to  require,  at  the  hands  of 
the  government,  satisfactory  evidence  that 
he  has  not  received  detriment  by  reason  of 
such  neglect,  and  is  not  to  be  put  to  show 
afilrmatively  that  such  departure  from  the 
customary  mode  of  trial  has  been  the  prob- 
able cause  of  his  conviction."  In  People  v. 
Hawley,  111  Cal.  78,  43  Pac.  404,  It  was 
held  that  a  separation  of  a  jury  after  the 
final  submission  in  a  criminal  case  vitiated 
the  verdict,  even  though  the  defendant  had 
consented  to  the  separation.  The  court  there 
say:  "The  separation  of  the  jury  after  they 
are  sworn,  even  during  the  trial,  was  never 
permitted  at  common  law  in  cases  of  felony, 
and  In  many  states  is  not  now  permitted  In 
capital  cases.  Our  statute  permits  such  sep- 
aration in  all  cases  before  the  submission  of 
the  case.  In  the  discretion  of  the  court,  but 
expressly  provides  that  after  retiring  to  de- 
liberate upon  their  verdict  they  must  be  kept 
together.  Pen.  Code,  { 1128.  The  court  there- 
fore had  no  authority,  either  under  the  statute 
or  at  common  law,  to  permit  the  separation, 
nor  could  the  consent  of  the  defendant  or 
his  counsel  operate  to  empower  or  excuse  the 
violation  of  an  express  provision  of  the  stat- 
ute." Many  cases  are  cited  and  quoted  from 
in  the  opinion,  and,  among  others,  PelfFer  ▼. 
Commonwealth,  16  Pa.  468,  53  Am.  Dec.  605, 
where  the  eminent  Chief  Justice  Gibson,  de- 
livering the  opinion  of  the  court,  said:  "Even 
the  forms  and  usages  of  the  law  conduce  to 
Justice;  but  the  common  law,  which  forbids 
the  separation  of  a  jury  in  a  capital  case  be- 
fore they  have  been  discharged  of  the  pris- 
oner, touches  not  matter  of  form,  but  matter 
of  substance.  It  is  not  too  much  to  say  that 
if  it  were  abolished  few  influential  culprits 
would  be  convicted,  and  that  few  friendless 
ones,  pursued  by  powerful  prosecutors,  would 
escape  conviction."  The  authorities  on  the 
subject  are  very  fully  collated  in  Spelling's 
New  Trial  and  Appellate  Practice,  commen- 
cing at  section  151,  and  also  at  section  59. 

The  foregoing  cases  establish  the  law  in 
this  state  as  above  stated.  The  only  case 
cited  by  respondent  is  Saitzman  ▼.  Sunset 
Tel.  Co.,  125  Cal.  501,  58  Pac.  169.  That  was 
a  civil  case,  and  the  court  in  its  opinion  calls 
attention  to  the  fact  that,  while  the  separa- 
tion of  the  jury  after  submission  is  itself 
ground  for  a  new  trial  In  a  criminal  case, 
there  Is  no  such  provision  as  to  a  civil  case. 
In  a  civil  case  the  separation  of  the  jury  can 
be  considered  on  motion  for  a  new  trial  only 
on  the  general  ground  of  "misconduct."  In 
the  Saitzman  Case  the  officer  in  charge  had 
allowed  one  juror  to  commmiicate  for  a  few 
minutes  to  an  outside  party  through  a  tele- 
phone which  was  in  tlie  room  where  all  the 
other  jurors  were,  and  there  was  really  no 
separation  of  the  jury.  The  officer  stood  be- 
side the  juror,  and  heard  all  he  said  through 
the  telephone,  and  It  was  shown  by  affidavits 
that  the  communication  was  to  the  Juror's 
family,  and  entirely  about  private  matters; 
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and  it  was  held  that  It  sufficiently  appeared 
that  the  misconduct  was  without  significance. 
But  the  law,  even  In  ciTil  cases,  was  there 
announced  as  follows:  "The  rule  in  this 
state,  I  take  it  to  be,  in  civil  cases,  that  a 
Reparation  against  the  instruction  of  the 
court,  with  evidence  that  improper  influence 
might  have  been  brought  to  bear  upon  the  Ju- 
ror, puts  the  burden  upon  the  party  seeking 
to  sustain  the  verdict  to  negative  the  pre- 
sumption and  show  that  no  such  attempt 
was  made.  I  think  that  was  done  in  this 
case."  The  circumstances  of  a  separation  In 
a  particular  case  might  possibly  be  such  as 
to  themselves  show  that  no  prejudice  to  the 
defendant  could  have  resulted,  and  In  such 
case  a  court  perhaps  would  be  warranted  In 
upholding  tlie  verdict  notwithstanding  the 
direct  violation  of  an  express  provision  of 
the  Code  Intended  for  the  protection  of  a  de- 
fendant, but  we  need  not  pass  upon  that 
question,  for  it  does  not  arise  In  the  case  at 
bar.  On  account  of  the  separation  of  the 
jury  shown  in  the  present  case  the  order  de- 
nying a  new  trial  must  be  reversed. 

There  are  no  other  points  necessary  to  be 
determined.  It  is  contended  that  instruction 
No.  10,  upon  the  subject  of  circumstantial 
evidence,  is  erroneous  within  the  rule  de- 
clared in  People  v.  Verenesenneckockockhoff, 
129  Cal.  407,  68  Pac.  156,  62  Pac.  Ill;  but  it 
is  not  necessary  to  definitely  determine  that 
question.  If  upon  another  trial  the  court 
deems  it  proper  to  Instruct  at  all  upon  the 
subject  of  circumstantial  evidence,  it  can 
easily  modify  the  instruction  so  as  to  avoid 
the  criticisms  of  appellant's  counsel.  It  may 
be  said  generally  that  the  responsibility  of 
determining  whether  or  not  a  defendant  in  a 
criminal  case  should  be  foimd  guilty  rests  en- 
tirely upon  the  Jury,  and  that  the  presiding 
Judge,  not  having  that  responsibility,  and 
being  prohibited  by  our  Constitution  from 
charging  as  to  matters  of  fact,  should  be 
careful,  in  instructing,  not  to  use  language 
which  might  be  naturally  understood  by  the 
Jury  as  Intimating  his  oplnioti  that  the  de- 
fendant was  guilty,  or  as  an  argument 
against  liim. 

The  Judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  concur:  SHAW.  .T.;  ANGELLOTTI, 
J.;  VAN  DYKE,  J.;  HENSIIAW,  J.;  LORI- 
GAN,  J, 


143  Cal.  IM 

ROCHB  ▼.  BALDWIN.    (S.  F.  3,623.) 
(Supreme  Court  of  California.     May  6,  1904.) 

APPEAL  —  FINDINGS  OF  FACT  —  QUESTIONS  TO 
WITNESS  —  CBOS8-EXAMINATI0N— HTPOTnET- 
ICAL  QUESTIONS— VALUB  OP  ATTOBNET'S  SEBV- 
ICK8. 

1.  The  evidence  being  cooflictine,  a  decision 
as  to  an  issue  purely  of  fact  will  not  be  dis- 
turbed. 

2.  Questions  to  a  witness  beinK  so  indefinite 
that  it  is  impossible  to  say  whether  answers 


thereto  would  be  material  or  relevant,  excluding 
them  is  not  error. 

3.  The  reason  for  an  attorney  aslcing  employ- 
ment is  obvious,  80  that  excluding  a  question 
askins  the  reason  is  not  error. 

4.  Where  plaintiff  in  an  action  for  the  reason- 
able value  of  services  does  not,  in  his  direct  tes- 
timony, attack  the  defenses  of  payment  and  spe- 
cial contract,  and  the  defense  has  not  been  open- 
ed, questiona  asked  him  on  cross-examination, 
the  apparent  purpose  of  which  is  to  develop  con- 
versation and  facts  relative  to  the  affirmative 
defenses,  are  properly  excluded,  though  the  an- 
swers might  also  tend  to  test  the  memory  of 
witness  or  be  in  some  other  way  useful  to 
defendant 

5.  It  is  not  improper  to  incorporate  in  the 
hypothetical  question  to  experts  testifying  to 
the  value  of  an  attorney's  services  in  a  case  the 
expressions  used  by  the  attorney  in  describing 
the  work  done  by  him,  "accumulated  pai>erg,' 
"number  of  letters  written,"  "generally  familiar- 
ized himself  with  the  case,"  etc.,  with  state- 
ments of  a  more  specific  nature. 

6.  In  estimating  the  value  of  an  attorney's 
services  it  is  proper  to  include  a  reasonable  re- 
taining fee. 

7.  Hypothetical  questions  to  experts  assum- 
ing facts  not  in  evidence  are  Improper. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Albert  T.  Boche  against  Eiias 
J.  Baldwin.  Judgment  for  plaintiff.  De- 
fendant appeals.  Affirmed.  See  65  Pac.  459; 
67  Pac.  803. 

Byron  Waters  and  IJoyd  &  Wood,  for  ap- 
pellant. Theo.  J.  Roche  and  Sullivan  &  Sul- 
livan, for  respondent 

GRAY,  C.  Plaintift  sues  as  the  assignee 
of  Henry  E.  Highton  to  recover  the  reasona- 
ble value  of  the  services  of  said  Highton 
performed  as  an  attorney  for  defendant.  A 
Jury  returned  a  general  verdict  for  plaintiff 
in  the  sum  of  ?7, 727.10.  On  defendant's  mo- 
tion for  a  new  trial  the  court  ordered  that 
the  motion  be  granted  unless  plaintiff  should 
remit  $1,000  from  the  verdict  and  Judgment 
entered  thereon.  The  plaintiff  consented  t» 
remit  the  said  amount,  thus  reducing  tne 
Judgment  to  $8,727.10,  besides  costs,  and 
thereafter  the  court  denied  the  motion  for 
a  new  trial.  The  defendant  appeals  from 
the  Judgment  and  order. 

1.  The  bulk  of  the  services  performed  by 
Highton  were  rendered  by  him  for  defendant 
in  a  seduction  case  brought  against  defend- 
ant by  Lillian  Ashley.  It  is  claimed  by  ap- 
pellant that  the  services  in  this  Ashley  case 
were  rendered  by  Highton  under  a  special 
contract  by  which  it  was  agreed  that  High- 
ton's  compensation  therein  should  be  fixed 
by  Baldwin  and  his  agent,  Unruh.  The  first 
and  main  contention  of  appellant  Is  that  the 
evidence  Is  Insufficient  to  Justify  the  verdict 
l)ecause  (1)  the  evidence  shows  that  High- 
ton  was  paid  by  Baldwin  more  than  his 
services  were  reasonably  worth,  and  (2)  the 
evidence  shows  the  truth  of  appellant's  con- 
tention that  Highton  was  to  receive  only 
Such   compensation   in   the  Ashley   case  as 

^  7.  See  Bvldeace,  voL  20,  Cent  Dig.  I  23^. 
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Baldwin  and  TJnrnh  would  fix,  and  tiiat  tbey 
had  never  fixed  such  compensation,  nor  had 
any  demand  heen  made  on  them  to  do  so. 
On  the  subject  of  this  alleged  special  con- 
tract "we  deem  It  sufficient  to  say  that  the 
evidence  was  squarely  conflicting.  The  tes- 
timony of  Baldwin  and  Unruh  asserted  the 
contract,  and  Hlghton,  as  a  witness,  in  efTect 
denied  It.  The  Jury  and  the  trial  Judge  seem 
to  have  adopted  Highton's  version  of  the 
matter  as  true,  as  did  also  a  Jury  and  the 
trial  Judge  on  a  former  trial  of  this  case. 
Roche  V.  Baldwin,  135  Cal.  532,  65  Pac.  4r.!>. 
67  Pac.  903.  It  is  not  for  this  court  to  ques- 
tion the  correctness  of  the  decision  of  the 
court  below  as  to  an  issue  purely  of  fact, 
where  the  evidence  is,  as  here,  conflicting. 
As  to  the  value  of  Highton's  services,  the 
evidence  without  conflict  places  them  at  a 
figure  which  fully  warrants  the  verdict  as 
reduced  by  the  action  of  the  court,  even  tak- 
ing into  account  the  full  amounts  claimed  by 
Baldwin  to  have  been  paid  to  Hlghton,  and 
to  have  been  due  from  Highton  to  Baldwin, 
etc.,  and  offsetting  these  amounts  against 
the  value  of  the  services  as  shown  by  the 
evidence.  We  can  see  no  ground  for  inter- 
fering with  the  verdict  on  any  theory  that 
It  Is  not  supported  by  the  evidence, 

2.  Among  the  questions  asked  the  witness 
Hlghton  on  cross-examination  are  the  fol- 
lowing: "Q.  What  are  your  relations  of  a 
business  nature  with  Mr.  Baldwin,  and  when 
•were  they  initiated?  Q.  What  else  did  you 
say  to  Mr.  Baldwin  in  that  connection,  If 
anything,  at  this  time,  when  you  did  men- 
tion the  subject-matter  to  him?  Q.  Why  did 
you  make  those  suggestions?  Q.  Did  you  do 
It  for  any  particular  reason?  Q.  Did  yon 
not  say  in  this  conversation  had  between 
you,  Mr.  Baldwin,  and  Mr.  Unruh  anything 
■with  reference  to  any  obligation  which  you 
owed  to  Mr.  Baldwin?"  This  question  was 
answered  in  the  negative  and  then  followed: 
"Q.  Did  you  not,  at  any  time  when  there 
■was  conversation  between  you  and  Mr.  Bald- 
win or  yon  and  Mr.  Unruh  relative  to  your 
employment  in  this  case  of  Ashley  v.  Bald- 
win?" Objections  to  these  questions  were 
sustained  except  as  to  the  one  answered. 
It  Is  urged  that  these  questions  were  proper, 
as  seeking  to  disclose  the  Interest,  motive, 
leaning,  and  bias  of  the  witness  towards  the 
adverse  party,  and  as  testing  his  memory. 
Gross-examination  of  witnesses  for  the  pur- 
poses above  named  is  a  matter  largely  In 
the  discretion  of  the  trial  Judge.  Cases  are 
sometimes  reversed  for  an  abuse  of  such  dis- 
cretion; but  when  we  consider  the  general 
and  indefinite  character  of  the  foregoing 
questions,  and  the  apparent  purjKise  in  ask- 
ing them,  we  think  there  was  no  abuse  of 
discretion  in  the  present  instance.  The  first 
two  and  the  last  questions  above  quoted  are 
80  Indefinite  that  it  is  impossible  to  deter* 
mine  whether  an  answer  to  them  would  have 
been  material  or  relevant  to  the  case.  And 
while  It  has  been  held  that  from  error  Injnry 


wonld  be  presumed.  It  is  also  held  that  the 
burden  is  upon  the  appellant  to  show  error, 
and  error  Is  not  shown  where  it  cannot  be 
determined  that  anything  material  has  been 
excluded  by  the  ruling  complained  of.  The 
third  and  fourth  questions  called  on  Mr. 
Highton  to  give  his  reasons  for  suggesting 
to  Mr.  Baldwin  that  he  would  like  to  have 
some  of  Mr.  Baldwin's  business  without  In- 
fringing upon  the  business  of  bis  (Baldwin's) 
regular  attorney.  The  reason  for  an  attor- 
ney asking  employment  is  obvious,  and  needs 
no  question  to  develop  it  to  the  ordinary  un- 
derstanding. The  attorney  wants  the  work. 
These  preliminary  Indefinite  questions  were 
only  Intended  to  lead  up  to  the  more  definite 
questions  wMch  followed  them,  in  which 
Highton  was  asked  If  he  did  not  at  any  time 
snggest  to  Baldwin  that  his  employment  In 
the  case  would  help  to  extinguish  his  In- 
debtedness to  Baldwin,  and  that.  If  be  was 
so  employed,  he  would  leave  bis  compensa- 
tion to  be  determined  by  Baldwin  and  Unruh. 
The  defenses  of  payment,  and  that  the  work 
was  performed  under  a  special  contract,  were 
affirmative  defenses  set  up  In  the  answer, 
and  upon  them  both  the  defendant  bad  the 
burden  of  proof.  Melone  v.  Rnffino.  129  Cal. 
514,  62  Pac.  93,  79  Am.  St  Rep.  127.  High- 
ton,  In  his  direct  testimony,  had  only  de- 
scribed the  work  be  had  done,  given  Its  value, 
and  stated  that  It  was  done  at  the  request 
of  Baldwin.  This  last  statement,  so  far  as 
the  Ashley  case  was  concerned,  was  imma- 
terial for  the  reason  that  it  was  admitted 
by  being  alleged  In  the  complaint  and  not  de- 
nied in  the  answer,  that  the  services  in  that 
case  were  performed  at  the  request  of  Bald- 
win. Hlghton  had  in  no  way  attacked  these 
defenses  in  his  direct  testimony,  and,  the 
defense  not  yet  being  opened.  It  was  not 
proper  to  allow  the  defendant  to  open  it  by 
a  cross-examination  of  the  witnesses  of  his 
adversary.  Thornton  v.  Hook,  36  Cal.  223; 
Braly  v,  Henry,  77  Cal.  824,  19  Pac.  529.  The 
apparent  purpose  of  these  excluded  questions 
In  cross-examination  was  to  develop  con- 
versation and  facts  relative  to  the  affirma- 
tive defenses,  and  where  snch  is  the  apparent 
purpose  of  a  question  on  cross-examination, 
and  before  the  defense  has  been  opened.  It 
Is  not  ground  for  reversal  to  exclude  It,  even 
though  Its  answer  might  also  tend  to  test 
the  memory  of  the  witness,  or  be  In  some 
other  way  useful  to  the  adversary.  Green- 
leaf  lays  down  the  rule  thus:  "A  party, 
however,  who  has  not  opened  his  own  case, 
will  not  be  allowed  to  Introduce  It  to  the  Jury 
by  cross-examining  the  witnesses  of  the  ad- 
verse party."  1  Greenleaf,  f  447.  We  think 
that  these  questions  on  the  cross-examination 
of  Highton,  which  were  not  properly  excluded 
as  too  general  and  indefinite,  were  proixr- 
ly  excluded  as  being  In  violation  of  this 
rule  laid  down  by  Greenleaf,  and  that  the 
court  made  no  error  In  connection  with  snch 
cross-examination.  Moreover,  Highton  was 
allowed  to  answer  several  questions  on  cross 
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examination  as  to  the  drcomstances  sur- 
rounding and  conrersation  had  with  Baldwin 
at  the  time  of  his  being  requested  to  take 
part  In  the  Ashley  case.  He  gave,  as  he  put 
It,  "the  gist  or  substance  of  what  occurred 
at  the  time  of  my  employment;  exactly  that; 
neither  more  nor  less."  It  Is  plain  from  a 
perusal  of  these  answers  that,  if  he  had  been 
permitted  to  answer  the  excluded  questions, 
such  answers  would  have  been  In  direct  de- 
nial of  both  the  special  contract  and  the 
suggestion  that  he  wished  by  his  services  to 
partly  extinguish  his  Indebtedness  to  Bald- 
win. His  previous  answers  were.  In  effect, 
a  denial  of  everything  of  that  kind.  What 
useful  piu-pose  could  It  serve  to  have  this  de- 
nial repeated?  Other  objections  urged  as  to 
this  cross-examination  are  not  thought  of 
sufficient  importance  to  require  special  notice. 

3.  Appellant  next  contends  that  his  objec- 
tion to  the  hypothetical  questions  propounded 
to  the  expert  witnesses  testifying  to  the  value 
of  Higbton's  services  In  the  Ashley  case  should 
have  been  sustained.  Appellant's  brief  does 
not  call  our  attention  to  any  variance  be- 
tween this  question  and  the  testimony  of 
Mr.  Hlghton  and  others  upon  which  It  is 
founded.  The  expressions  used  In  It  against 
which  complaint  is  made  of  "accumulated 
papers,"  "number  of  letters  written,"  "gen- 
erally familiarized  himself  with  the  case," 
etc.,  seem  to  be  taken  from  the  testi- 
mony of  Hlghton  In  describing  the  work 
he  bad  done  in  the  Ashley  case,  and  it  was 
not  improper  to  Incorporate  these  statements 
Into  the  question  with  others  of  a  more  spe- 
cific nature.  The  concluding  portion  of  the 
question,  "What,  In  your  opinion.  Is  the  rea- 
sonable value,  Including  a  reasonable  retain- 
ing fee,  of  the  professional  services  of  Mr. 
Ilighton  to  Mr.  Baldwin  In  the  action  afore- 
said?" was  proper.  In  estimating  the  value 
of  an  attorney's  services  It  Is  proper  to 
include  in  the  consideration  a  reasonable  re- 
taining fee.  Knight  v.  Kuss,  77  Cal.  410,  19 
rac.  608. 

4.  The  hypothetical  questions  propounded 
to  the  expert  witnesses  on  cross-examination, 
and  excluded,  were  not  confined  In  any  in- 
stance altogether  to  facts  appearing  In  the 
evidence,  but  assumed  facts  not  In  evidence; 
and  for  that  reason,  if  for  no  other,  were 
properly  excluded. 

5.  The  motion  for  a  nonsuit  as  to  the  first 
cause  of  action,  which  was  for  services  In 
the  Ashley  case,  was  properly  denied.  The 
testimony  of  Hlghton  showed  that  those 
services  had  been  performed  at  the  request 
of  Baldwin,  and  that  no  price  for  the  serv- 
ices was  agreed  upon,  and  that  bis  attempts 
to  have  the  amount  of  bis  compensation  ad- 
justed by  agreement  with  Baldwin  before 
bringing  the  suit  were  of  no  avail.  Upon 
the  theory  of  the  truth  of  Higbton's  testi- 
mony, plaintiff  was  entitled  to  recover  on  the 
first  count  of  his  complaint  the  reasonable 
value  of  Higbton's  services  in  the  Ashley 
case,  and  hence  the  motion  for  a  nonsuit 


was  properly  denied.  The  statement  In  the 
former  opinion  in  this  case  that  "the  com- 
plaint as  to  this  matter  should  have  counted 
upon  the  agreement  as  alleged  in  defendant's 
answer  and  as  proven  at  the  trial"  was  not 
concurred  in  by  a  majority  of  the  court 
(Roche  V.  Baldwin,  135  Cal.  525,  05  Pac.  459, 
67  Pac.  903),  and  Is  not  the  law  of  the  case. 
The  plaintiff  based  his  complaint  upon  his 
own  theory  of  the  facts,  and  the  trial  court 
has  found  that  his  theory  Is  correct,  and 
that  the  defendant's  theory  of  the  facts  is 
wrong,  and  thus  the  facts  have  been  settled, 
and  are  not  to  be  further  questioned. 

6.  The  appellant  urges  a  general  objection 
to  the  court's  "action  upon  instructions  to 
the  Jury  asked  for  by  plaintiff,  excepted  to 
by  defendant,  and  those  asked  to  be  given  by 
defendant  and  modified  and  refused  by  the 
court."  Wherein  the  Instructions  are  not 
in  harmony  with  any  principle  of  law  Is  not 
pointed  out  to  us,  and  we  deem  It  suSident 
to  say  in  reply  to  snch  an  indefinite  complaint 
that  there  Is  nothing  In  It 

We  advise  that  the  Judgment  and  order  be 
affirmed. 


We  concur:    CHIPMAN,  C;  HARRISON. 


a 


For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  oi-der  are  affirmed: 
McFARLAND,  J.;  HENSUAW,  J.;  LOBI- 
OAN,  3. 


143  Cal.  m 
DOLAND  y.  CLARK,  Mayor,  et  al.     (Sac. 
980.)* 

(Supreme  Court  of  California.     May  3,  1904.) 

IIUNICIPAI.  CORPORATIONS — CONTRACTS— VALID- 
ITY—  EXECUTION  —  AMENDMENT — BOARD  OF 
TRUSTEES  —  POWERS— UABILITIES—PArMENT 
—FUNDS — DESIGNATION. 

1.  Where  the  board  of  trustees  of  a  city  had 
power  to  contract  for  the  installation  of  fire  and 
police  telegraph  systems,  it  had  power,  after 
the  making  of  the  contracts,  without  specifying 
the  fund  out  of  which  payments  to  accrue  there- 
under were  to  be  made  as  required  by  the  city 
charter,  to  amend  them  by  inserting  a  designa- 
tion of  such  funds. 

2.  Where  a  city  contracted  on  June  5,  1900, 
for  the  installation  of  police  and  fi  -e-alarm  tele- 
graph systems,  for  which  the  city  agreed  to  pay 
monthly  rent  at  a  specified  rate  for  five  years, 
with  the  city's  right  to  purchase  each  at  a  price 
specified,  and  no  liability  could  accrue  against 
the  city  under  such  contracts  until  after  the 
commencement  of  the  succeeding  fiscal  year,  the 
fact  that  at  the  time  the  contracts  were  made 
there  was  no  money  in  either  of  the  funds  desig- 
nated for  the  payment  of  the  indebtedness  which 
might  accrue,  and  that  no  sinking  fund  was 
provided  for,  did  not  render  such  contract  in- 
valid under  Const,  art.  11,  §  18,  prohibiting  cit- 
ies from  incurring  indebtedness  or  liability,  tor 
any  purpose,  exceeding  in  any  year  the  income 
and  revenue  provided  for  that  year,  and  Sacra- 
mento City  (Charter,  §  2!),  subd.  22,  declaring 
that  in  no  case  shall  a  liability  be  created  or  a 
warrant  be  drawn  against  any  fund  beyond  the 

•Rehearing  denied  Jun«  i,  U04. 
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actual  nmount  of  money  existing  !n  tlie  fand 
with  which  to  meet  the  same,  there  being  no 
proof  that  sufficient  money  would  not  be  paid  in- 
to the  funds  specified  to  meet  the  liability  under 
the  contracts  before  they  should  accrue. 
Shaw  and  Angellotti,  JJ.,  dissenting. 

In  Banc  Appeal  from  Superior  Court, 
Sacramento  County;   J.  W.  Hughes,  Judge. 

Submlaslon  of  controversy  between  F.  F. 
Doland  and  George  H.  Clark,  mayor  of  tbe 
city  of  Sacramento,  and  others.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  A. 
3.  Coffee  appeals.    Keversed. 

Frank  M.  Purcells,  for  appellant  Clarken 
&  Moynahan,  Isaac  Joseph,  J.  H.  Liggett, 
and  Hiram  W.  Johnson,  for  respondents.  A. 
Ij.  Shinn,  Clinton  L.  AVhite,  and  Arthur  B. 
Miller,  amicus  curlse. 

COOPER,  O.  This  case  was  submitted 
upon  a  written  stipulation  as  to  the  facts, 
and  thereupon  Judgment  was  ordered  and 
entered  for  plaintiff  declaring  the  contracts 
set  forth  In  the  complaint  void  and  ordering 
that  they  be  surrendered  and  canceled.  This 
appeal  Is  from  the  Judgment 

On  June  5,  1900,  the  city  of  Sacramento, 
through  its  board  of  trustees,  entered  Into 
two  certain  contracts  with  appellant,  which 
may  be  considered  together  as  to  the  legal 
questions  involved.  Tbe  first  contract  pro- 
vided, in  detail,  for  supplying  the  city  of 
Sacramento  with  the  "Gamewell  system  of 
automatic  nonlnterfering  fire-alarm  tele- 
graph" within  12  months  from  the  date  of 
the  contract,  the  contract  to  continue  for  6 
years  after  the  completion  and  acceptance  of 
the  system,  the  city  to  pay  $390  per  month 
rent  each  and  every  month  during  said  con- 
tract of  lease.  The  city  was  given  the  priv- 
ilege of  purchasing  the  plant  and  system  at 
any  time  during  the  five  years  for  tbe  sum 
of  $19,500,  provided  that  If  the  city  should 
elect  to  purchase  at  any  time  within  two 
years  from  the  date  of  acceptance,  then  the 
amount  paid  by  the  city  as  rental  should  be 
credited  as  part  of  the  purchase  price  and  de- 
ducted therefrom.  The  second  contract  pro- 
vided in  detail  for  supplying  said  city  with 
the  "Gamewell  system  of  police  telegraph" 
•within  12  months  from  the  date  of  the  con- 
tract, the  same  to  continue  5  years  after  the 
completion  and  acceptance  of  the  system, 
the  city  to  pay  $300  per  month  rent  during 
each  and  every  month  of  said  contract  of 
lease.  The  city  was  given  the  privilege  of 
purchasing  the  plant  and  system  during  the 
five  years  for  the  sum  of  $16,000,  provided 
that  If  the  city  should  elect  to  purchase  at 
any  time  within  two  years  from  the  date  of 
acceptance,  then  the  amount  that  had  been 
paid  by  the  city  as  rental  should  be  credited 
as  part  of  the  purchase  price  and  deducted 
therefrom.  The  board  of  trustees,  In  making 
said  contracts,  ftilly  compiled  with  the  re- 
quirements of  the  law  as  to  form  and  pro- 
cedure, except  that,  at  the  time  of  entering 
into  and  executing  said  contracts,  neither  of 


them  specified  the  fund  out  of  which  the  rent 
to  accrue  thereunder  should  be  paid.  How- 
ever, a  few  days  after  the  contracts  were  ex- 
ecuted, tbe  board  of  trustees  passed  a  reso- 
lution to  amend  each  of  them,  so  that  they 
should  specify  the  proper  fund  out  of  which 
the  payments  should  be  made.  Tbe  contracts 
were  accordingly  amended,  so  that  the 
amount  to  be  paid  under  the  former  should 
be  paid  out  of  the  fire  department  fund,  and 
the  amount  under  the  latter  out  of  tbe  police 
fu>>d.  The  contracts  as  thus  amended  were 
approved  by  the  board  of  trustees  and  by 
the  mayor  of  the  city.  At  the  time  said  con- 
tracts were  made,  and  at  the  time  they  were 
amended,  there  were  no  funds  In  the  treas- 
ury of  said  city  with  which  to  pay  the  said 
323,400,  the  amount  of  rental  that  might 
accrue  tmder  the  first  contract,  nor  the  stun 
of  $18,000,  being  the  amount  of  rental  that 
might  accrue  under  the  second  contract  nor 
were  there  fimds  at  said  times  with  which 
to  pay  any  part  of  said  sums  that  might  ac- 
crue under  either  contract  The  obligations 
incurred  by  said  contracts  were  never  sub- 
mitted to  a  vote  of  the  people,  nor  was  any 
provision  made  for  an  annual  tax  to  pay  the 
Interest  on  said  $23,400  or  on  said  $18,000, 
nor  was  any  sinking  fund  provided  as  to  tbe 
liabilities  that  might  accrue  under  either  of 
the  contracts.  The  total  amount  that  might 
accrue  or  become  due  under  the  said  con- 
tracts for  tbe  five  years,  together  with  the 
other  indebtedness  and  liabilities  of  said  city 
for  the  year  1900,  exceeded  the  income  and 
revenue  of  the  said  city  for  the  said  year. 

Plaintiff  claims  that  the  contracts  are  void, 
for  the  reason  that  after  being  once  executed 
by  the  board  of  trustees,  the  board  could  not 
amend  them  so  as  to  provide  the  funds  out 
of  which  the  rents  should  be  paid,  and  for 
the  further  reason  that  they  were  made  In 
violation  of  the  Constitution  of  the  state  and 
the  charter  of  the  city.  The  claim  that  the 
board  of  trustees  could  not  amend  the  con- 
tracts by  designating,  as  the  charter  of  the 
city  requires,  the  fund  out  of  which  the 
amounts  should  be  paid,  is  without  merit. 
The  dty  could  only  contract  by  its  proper  of- 
ficers, designated  by  the  charter.  The  board 
of  trustees  had  the  power  to  enter  Into  all 
lawful  contracts  on  behalf  of  the  city.  If 
the  l)oard  had  the  power  on  June  5,  1900,  to 
make  the  contracts  with  appellant.  It  had  the 
power  on  June  11, 1900,  to  amend  and  revise 
tbe  contracts.  We  see  no  reason  why  the 
city  does  not  possess  the  same  authority  to 
amend  or  change  a  contract  within  the  proper 
scope  of  Its  powers  as  an  Individual.  No 
reason  Is  suggested  why  this  Is  not  so,  and 
no  authority  Is  cited  for  such  propoitttlon. 
The  contracts,  as  finally  amended  and  signed 
on  June  11th,  were  the  contracts  of  the  city 
made  on  that  day.  The  second  contention  Is 
that  the  contracts  violate  section  18  of  article 
11  of  the  Constitution  of  the  state,  which 
provides  that  no  dty  "shall  Incur  any  In- 
debtedness or  liability  In  any  manner  or  for 
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any  purpose,  exceeding  In  any  year  the  in- 
come  and  revenue  provided  for  it  in  such 
year,"  and  of  subdivision  22  of  section  25 
of  the  city  charter,  which  provides,  "In  no 
case  shall  a  liability  be  created,  or  a  warrant 
drawn  against  any  fund  beyond  the  actual 
amount  of  money  existing  in  the  fund  where- 
with to  meet  the  same."  The  quoted  pro- 
vision of  the  Constitution  and  similar  pro- 
visions of  city  charters  have  many  times  be- 
fore been  here  for  construction.  It  was  said 
by  this  court  In  Weaver  v.  San  Francisco, 
111  Cal.  319,  48  Pac.  972:  "Whoevrar  deals 
with  a  municipality  does  so  with  notice  of 
the  limitation  of  Its  powers,  and  with  notice 
also  that  he  can  receive  compensation  for 
his  labor  and  materials  only  from  the  rev- 
enues and  Income  previously  provided  for 
the  fiscal  year  during  which  his  labor  and 
materials  are  furnished ;  and  with  the  knowl- 
edge, too,  that  all  other  persons  dealing  with 
the  municipality  have  the  same  rights  to 
compensation  and  are  subject  to  the  same 
limitation  as  be  is.  Even  though  at  the  time 
of  making  bis  contract  there  are  funds  in 
the  treasury  sut&clent  to  meet  the  amount  of 
his  claim,  he  is  charged  with  notice  that 
these  funds  are  liable  to  be  paid  out  for  mu- 
nicipal expenditures  before  his  contract  can 
mature  into  a  claim  against  the  city,  and, 
if  others  whose  claims  have  accrued  subse- 
quent to  his  are  able  to  Intercept  these  funds, 
he  is  in  the  same  condition  as  any  creditor 
who  has  dealt  with  one  whose  assets  are  ex- 
hausted before  he  presents  his  claim. 
*  *  *  In  dealing  with  the  municipality  he 
must  rely  ui)on  the  integrity  of  its  officers 
that  they  will  not  incur  any  liabilities  during 
the  year  in  excess  of  the  income  and  rev- 
enues provided  for  that  year,  and,  as  a  pru- 
dent man,  he  will  ascertain  not  only  the 
amount  of  that  Income,  but  also  the  amount 
of  the  claims  already  existing,  and  of  those 
tliat  are  liable  to  be  incurred." 

It  was  evidently  the  intention  of  the  fram- 
ers  of  the  Constitution  to  make  the  Income 
and  revenue  of  each  year  pay  the  indebted- 
ness and  liabilities  incurred  during  such  year, 
and  that  the  revenues  and  income  of  a  subse- 
quent year  should  not  be  applied  to  pay  lia- 
bilities of  a  past  fiscal  year.  In  this  case  the 
contracts  were  made  during  the  fiscal  year 
ending  June  30,  1900.  It  is  evident  that  they 
did  not  create  any  liability  at  the  time  they 
were  executed,  except  a  contingent  future 
liability.  The  language  of  the  stipulation  is 
that  there  were  no  funds  at  the  time  said 
alleged  contracts  were  made  and  amended. 
At  the  time  they  were  made,  as  amended, 
there  was  nothing  due  upon  them,  and  there 
could  not  be,  in  the  nature  of  things,  any 
rent  due  until  after  the  beginning  of  the 
fiscal  year— July  1,  1900.  As  to  whether,  at 
any  time  after  the  end  of  the  fiscal  year  end- 
ing June  30,  1900,  there  were  funds  in  the 
treasury  of  said  city  to  pay  the  amounts  of 
rent  that  might  accrue,  the  record  is  entirely 
silent.    The  city  had  the  right  to  make  con- 


tracts, if  otherwise  unobjectionable,  to  con- 
tinue for  five  years,  and  to  provide  for  pay- 
ments thereunder  at  different  times.  San 
Francisco  Gas  Light  Co.  v.  Dunn,  62  Cal. 
585;  Riehl  v.  City  of  San  Jose,  101  Cal.  442, 
35  Pac.  1013.  The  monthly  rental  under  both 
contracts  was  $690.  This  amount  would  not 
become  due  until  the  appellant  had  perform- 
ed his  contracts  and  put  the  systems  con- 
templated by  the  contracts  In  operation.  The 
amounts  to  become  due  on  completion  of  the 
contracts  by  appellant  might  never  become  a 
liability  upon  the  city.  A  sum  payable  upon 
a  contingency  is  not  a  debt,  nor  does  it  be- 
come a  debt  until  the  contingency  happens. 
People  V.  Arguello,  37  Cal.  525.  We  might 
therefore  rest  this  decision  upon  the  ground 
that  the  law  presumes  all  contracts  to  be  fair, 
reasonable,  and  to  be  made  by  proper  author- 
ity. In  order  for  these  contracts  to  appear 
void  under  the  Constitution,  it  must  appear 
that  an  indebtedness  or  liability  has  been  in- 
curred for  some  year  exceeding  the  income 
and  revenue  provided  for  such  year.  In  or- 
der for  them  to  be  void  under  the  charter, 
it  must  appear  that  a  liability  has  been  cre- 
ated against  a  fund  in  excess  of  the  amount 
of  money  existing  In  the  fund.  Neither  prop- 
osition appears  here.  There  may  be  ample 
funds  to  pay  the  rental  when  it  accrues,  as 
provided  in  the  contracts,  if  it  ever  should 
accrue.  We  cannot  distinguish  this  case  In 
principle  from  McBean  v.  The  City  of  Fresno, 
112  Cal.  166,  44  Pac.  358,  31  L.  K.  A.  794,  53 
Am.  St  Rep.  191.  In  that  case  the  authori- 
ties in  other  states  are  reviewed,  and  the  pro. 
vision  of  the  Constitution  analyzed  aud  con- 
strued. It  was  there  held  that  a  contract 
made  by  the  city  of  Fresno  with  McBean,  by 
the  terms  of  which  McBean  agreed  to  take 
care  and  dispose  of  the  sewage  of  the  city 
for  a  period  of  five  years  for  the  sum  of 
$4,900  per  annum,  payable  quarterly,  was  a 
good  and  valid  contract,  subject  to  there  be- 
ing money  in  the  proper  fund  to  make  the 
quarterly  payments  as  they  should  become 
due.  It  was  said  la  that  case;  "When  it  is 
come  to  consider  the  contractual  relations  be- 
tween the  city  and  appellant,  it  la  at  once 
seen  that  the  city  cannot  be  liable  in  any  one 
year  for  more  than  four  thousand  nine  hun- 
dred dollars,  an  amount  far  within  the  reve- 
nue derived  to  the  sewer  fund ;  and,  further, 
that  it  cannot  become  liable  for  this  amount 
at  all  until  faithful  service  is  rendered  by 
the  contractor  each  year.  If  the  city  in  any 
one  year  should  fail  to  collect  into  ita  sewer 
fund  moneys  sufficient  to  pay  the  just  claims 
of  the  contractor,  then,  as  above  said,  it 
would  be  the  contractor's  loss;  the  dty 
would  be  chargeable  with  no  financial  re- 
sponsibility therefor,  and  the  result,  at  the 
most,  so  far  as  It  was  concerned,  would  be  a 
failure  upon  the  part  of  Its  officers  to  ob- 
serve good  faith  in  their  dealings."  Mc- 
Bean V.  The  City  of  Fresno  was  followed  and 
approved  in  Smilie  v.  Fresno  County,  112 
CaL  312,  44  Pac.  556,  where  a  contract  made 
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wltb  tbe  connty  of  Fresno  to  build  certain 
additions  to  the  county  courthouse  within  13 
months  from  the  date  of  the  contract,  which 
was  December  14,  1891,  for  the  sam  of  $90,- 
387,  75  per  cent,  thereof  In  monthly  install- 
ments as  the  work  advanced,  and  balance 
within  35  days  after  completion  of  the  struc- 
ture, was  held  not  in  Tlolatlon  of  tlie  Con- 
stitution. The  structure  was  not  finished 
until  November,  18»8,  and  th»efore  the  pay- 
ments had  to  be  made  out  of  the  funds  of 
the  fiscal  years  ending  June  30, 1892,  June  30, 
1803,  and  June  30,  1804.  It  was  there  said: 
"Whatever  doubt  may  have  formerly  existed 
In  this  state  regarding  the  ettect  of  that 
clause  of  the  Constitution  on  such  contracts 
has  been  removed  by  the  late  decision  of  this 
Court  in  McBean  y.  Fresno,  112  Cal.  159  [44 
Pac.  358,  31  L.  R.  A.  794,  53  Am.  St  Eep. 
191],  where  the  court,  per  Mr.  Justice  Hen- 
shaw,  having  in  view  the  previous  decisions, 
and  the  course  of  adjudication  elsewhere,  de- 
clared the  law  to  be  'that,  at  the  time  of  en- 
tering Into  the  contract,  no  debt  or  liability 
is  created  for  the  aggregate  amount  of  the 
installments  to  be  paid  under  the  contract, 
but  that  the  sole  debt  or  liability  created  is 
that  which  arises  from  year  to  year  in  sepa- 
rate amounts  as  the  work  is  performed.' "  It 
would  be  difficult  to  distinguish  the  present 
case  from  the  cases  cited.  There  Is  not  even 
a  suggestion  in  the  stipulation  that  the 
funds  will  not  be  ample  to  pay  the  monthly 
rent  as  It  matures  under  the  contracts.  If 
there  should  not  be  sufficient  revenues  avail- 
able when  any  payment  becomes  due,  then 
the  amount  due  might  be  lost  to  appellant. 
It  could  not  be  carried  over  as  a  charge 
against  the  income  and  revenues  of  a  suc- 
ceeding year. 

It  is  claimed  that  the  charter  of  the  city, 
and  the  provision  quoted.  Is  more  stringent 
than  the  Constitution,  and  that  the  contracts 
are  void  under  the  charter.  This  contention 
is  also  disposed  of  by  the  McBean  Case,  cited. 
The  charter  of  the  city  of  Fresno  provides: 
"The  trustees  shall  not  create,  audit,  allow, 
or  permit  to  accrue  any  debt  or  liability  in 
excess  of  the  available  money  In  the  treasury 
that  may  be  legally  apportioned  and  appro- 
priated for  such  purposes."  The  language 
was  said  to  be  harmonious  wltb  the  Coustl- 
tatlon,  and  governed  by  the  same  rules.  The 
ebarter  of  the  city  of  Sacramento  provides 
tbat  no  debt  "shall  be  contracted  or  created 
against  the  city,"  etc.  The  words  "shall  be 
contracted"  do  not  have  any  greater  pro- 
hibitive force  than  the  words  "create,  audit, 
allow,  or  permit  to  accrue,"  as  used  in  the 
Fresno  charter,  or  the  words  "Incur  indebt- 
edness" as  used  in  the  Constitution.  In  John 
Weston  V.  The  City  of  Syracuse,  17  N.  Y. 
112,  the  language  of  the  prohibition  was, 
"shall  contract  a  debt,"  etc.,  and  the  decision 
was  to  the  same  effect  as  the  Fresno  Case, 
cited. 

The  Judgment  should  be  reversed,  and  the 
TCP.— 01 


court  below  directed  to  enter  Judgment  for 
the  appellant. 

We  concur:    CHIPMAN,  0. ;  GRAY,  C. 

For  the  reasons  given  in  the  foregoing 
opinion  the  Judgment  appealed  from  is  re- 
versed, and  the  court  below  directed  to  enter 
Judgment  for  appellant:  McFAKLAND,  J.; 
VAN  DIKE,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 

BBATTT,  O.  J.,  deeming  himself  disquali- 
fied, does  not  participate. 

SHAW,  J.  (dissenting).  I  dissent.  I  have 
no  fault  to  find  with  the  reasoning  of  the 
prevailing  opinion  from  the  premises  on 
which  It  is  based.  If  no  provisions  of  the 
Sacramento  charter  were  applicable,  other 
than  subdivision  22  of  section  25,  referred  to 
in  that  opinion,  there  could  be  no  valid  ob- 
jection to  the  conclusion  tber^  reached,  in 
view  of  the  previous  decisions  of  this  court 
in  McBean  t.  Fresno,  112  Cal.  166,  44  Pac. 
358,  31  L.  R.  A.  794,  53  Am.  St.  Rep.  191,  and 
SmiUe  V.  Fresno,  112  Cal.  312,  44  Pac.  556. 
But  section  106  of  the  charter,  in  my  opinion, 
requires  a  different  conclusion.  That  section, 
so  far  as  applicable  to  the  question  here,  is 
as  follows:  "Should  the  l)oard  of  trustees  at 
any  time  deem  it  necessary  for  the  interest 
and  protection  of  the  city  at  large,  or  any 
portion  thereof,  or  the  property  or  health  of 
the  citizens  thereof,  or  any  other  matter  or 
thing,  the  object  of  which  would  be  to  ad- 
vance the  interest  of  the  city,  to  contract  and 
create  any  debts  or  obligations  against  the 
city  for  material  furnished,  and  labor  and 
services  performed,  without  having  the  funds 
in  the  treasury  to  pay  the  same,  the  said  board 
may  enter  Into  contracts,  and  create  debts  or 
obligations,  without  interest,  and  are  hereby 
empowered  and  authorized  to  levy  and  col- 
lect a  special  tax,  annually  or  In  one  levy, 
to  pay  such  debts  and  obligations  so  created, 
and  provide  the  mode  and  manner  for  their 
payment;  provided,  tbat  no  such  debts,  obli- 
gations or  claims  shall  be  contracted  or  cre- 
ated against  the  city  without  having  first 
been  voted  upon  by  the  qualified  electors 
thereof,  unless  expressly  [othemise]  provid- 
ed by  this  charter."  It  Is  apparent  that  tbla 
section  was  not  intended  to  apply  to  debts  or 
obligations  for  materials  furnished  or  serv- 
ices performed  in  carrying  on  the  ordinary 
current  affairs  of  the  city  government.  The 
scope  of  the  section  and  the  power  of  the 
board  are  by  its  language  limited  to  materials 
and  services  for  some  purpose  necessary  "for 
the  interest  and  protection  of  the  city  at 
large,  or  any  portion  thereof,  or  the  property 
or  health  of  the  citizens  thereof,"  or  some 
matter  which  would  advance  the  interest  of 
the  city.  This  implies  tbat  the  matter  to 
obtain  which  the  materials  were  furnished 
or  services  performed  is  something  out  of  the 
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common— something  not  necessary  In  the  or- 
dinary and  usual  administration  of  the  city 
govenunent 

It  Is  equally  clear  that  the  contracta  for 
the  materials  In  controversy  were  not  made 
In  the  course  of  the  ordinary  business  of  the 
city.  The  leases  therein  provided  for  were 
unimportant  to  the  main  purpose  of  the  con- 
tract. The  total  amount  of  rent  to  be  paid 
for  the  fire-alarm  system  for  the  entire  term. 
If  the  purchase  was  not  made,  would  be 
$23,400,  whereas  the  purchase  price  was  only 
$19,500;  and  for  the  police  and  telegraph 
S3'stem  the  total  rental  was  $18,000,  and  the 
purchase  price  $15,000.  It  Is  at  least  not 
probable,  and  scarcely  conceivable,  that  the 
board  would  agree  to  pay  for  the  rental  of 
such  a  system  for  the  period  of  five  years  a 
larger  sum  than  the  price  for  which  they 
agreed  to  purchase  the  systems,  If  it  had  been 
the  purpose  simply  to  procure  a  lease  thereof. 
It  is  manifest  that  the  principal  purpose  to 
be  achieved  .by  the  contracts  was  not  the 
rental  of  the  systems  from  year  to  year,  but 
the  purchase  of  the  two  systems  outright. 
The  board  deemed  it  necessary  for  the  pro- 
tection of  the  property  of  the  citizens  and  for 
the  interest  of  the  city  to  procure  these  Im- 
provements. Although  this  was  a  proper 
thing  to  do,  It  was  clearly  not  a  part  of  the 
ordinary  current  business.  It  was  an  extraor- 
dinary and  unusual  provision  for  the  future, 
a  permanent  improvement  for  the  public 
good,  and  it  comes  precisely  within  the  class 
of  Improvements  contemplated  by  the  section 
above  quoted. 

The  language  of  this  section  contains  no 
words,  as  do  the  provisions  construed  in  the 
McBean  Case,  indicating  a  purpose  to  allow 
the  board  to  look  forward  to  future  condi- 
tions, and  to  contract  debts  to  become  due  at 
some  future  time,  and  to  become  valid  If  at 
that  time  there  Is  money  In  the  treasury 
wherewith  to  pay  the  same,  although  there 
is  none  at  the  time  tlie  debts  are  contracted. 
It  declares,  as  plainly  as  language  can  de- 
clare, that  when  the  board  wants  to  contract 
any  debt  or  obligation  for  the  purposes  there 
de8cril)ed,  and  there  is  not  money  then  in 
the  treasury  sufficient  to  pay  the  same,  it 
cannot  make  the  contract  without  first  sub- 
mitting the  question  to  the  electors  for  their 
approval.  The  purpose  is  clearly  shown  to 
prohibit  the  disposition  of  the  future  revenues 
of  the  city  by  anticipatory  contracts  of  this 
character  without  the  previous  consent  of  the 
electors.  The  language  of  the  Constitution 
is  that  no  city  shall  incur  any  indebtedness 
or  liability  contrary  to  its  provisions,  and  the 
section  of  the  municipal  corporation  act  con- 
strued in  the  McBean  Case  declared  that  the 
board  should  not  create,  audit,  allow,  or  per- 
mit to  accrue  any  such  debt  or  liability. 
These  words,  "incur,"  "create,"  "audit,"  "al- 
low," and  "accrue,"  may  properly  be  used 
with  respect  to  the  time  when  a  debt  or  lia- 
bility matures  or  becomes  payable,  but  no 


such  meaning  can  be  ascribed  to  the  word 
"contract"  as  used  in  section  106  of  the  char- 
ter In  question.  A  debt  Is  "contracted"  when 
the  contract  upon  which  it  is  based  is  made. 
By  no  stretch  of  construction  can  we  hold 
that  It  is  not  contracted,  in  the  sense  In- 
tended by  this  section  of  the  charter,  until 
some  time  in  the  future  when  the  services 
or  structures  contracted  for  shall  have  been 
fully  performed  or  completed.  It  is  clear, 
from  the  language  of  the  section,  that  the 
condition  upon  which  alone  the  board  could 
make  the  contract  without  a  vote  of  the  elec- 
tors, namely,  the  presence  of  "funds  in  the 
treasury  to  pay  the  same,"  is  a  present  con- 
dition which  must  exist  at  the  time  the  con- 
tract Is  made.  That  section  was  clearly  in- 
tended to  have  a  direct  effect  upon  the  power 
to  make  contracts.  In  my  opinion,  the  nec- 
essary meaning  of  the  charter  provision  in 
question  is  that  the  board  has  no  power, 
where  there  is  no  money  in  the  treasury  at 
the  time  the  contract  is  made  to  pay  the  debt 
contracted,  to  enter  into  contracts  for  the 
purposes  here  involved,  without  the  approval 
of  the  electors  expressed  at  an  election  held 
for  that  purpose. 

I  concur:    ANGELLOTTI,  J. 


IttCaLlS 
In  re  PENDERGAST'S  ESTATE. 

PEOPLE  V.  PITZPATRICK  et  aL 
(S.  P.  3,733.)» 

(Supreme  Court  of  California.    April  30,  1901.) 

DESCENT  AND  DISTBIBUTION  —  NONRESIDENT 
ALIENS  —  FAILUBE  TO  CLAIU  PROPERTY— ES- 
CHEAT — APPEAL— NOTICE— SERVICE— ADDRESS 
—PARTIES. 

1.  Where,  on  appeal  by  the  state  from  a  de- 
cree of  distribution,  the  state  claims  that  cer- 
tain persons  made  distributees  by  the  lower 
court  are  nonresidents,  not  entitled  under  the 
statutes  to  share  in  the  distribution,  the  rights 
of  these  persons  cannot  be  determined  unless 
they  are  served  with  notice  of  the  appeal.  _ 

2.  A  notice  of  appeal  addressed  to  certain  par- 
ties by  name  is  no  notice  to  other  parties,  al- 
though the  attorney  acting  for  ail  the  parties 
admitted  service. 

3.  A  recital  in  a  judgment  that  certain  parties 
appeared  is  conclusive  on  appeal. 

4.  Where,  on  appeal  by  the  state  from  a  decree 
of  distribution,  the  state  claimed  that  certain 
persons  made  distributees  by  the  lower  court 
were  entitled  to  no  share  in  the  estate  because 
nonresident  aliens,  failure  to  serve  some  of  the 
appellees  with  notice  of  appeal  did  not  require 
dismissal  of  the  appeal  as  to  others  property 
served. 

5.  Under  the  statute  providing  that  if  a  non- 
resident alien  takes  by  succession  he  must  ap- 
pear and  claim  the  property  within  five  years, 
and  Civ.  Code,  §  1404,  declaring  that  no"  non- 
resident foreigner  can  talte  by  succession  unlrvs 
he  claims  the  propert.v  within  five  years,  the 
portion  of  an  estate  to  which  a  nonresident  would 
be  entitled  if  he  claimed  it  in  five  years,  but 
which  he  does  not  so  claim,  does  not  return  to 
the  estate  to  be  distributed  to  other  heirs,  but 
goes  to  the  state. 


•Rehearlns  denied  Hay  28,  1904. 
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Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Jas.  M.  Troutt,  Judge. 

Judicial  settlement  of  the  estate  of  Jere- 
miah Pendergast,  deceased.  From  a  decree 
distributing  the  estate  to  John  Fitzpatrlck 
and  others  the  people  of  the  state  of  Califor- 
nia appeal.  Dismissed  as  to  certain  appel- 
lees, reversed  as  to  two  others,  and  affirmed 
as  to  the  remainder. 

U.  S.  Webb,  Atty.  Gen.,  and  Geo.  A. 
Stnrtevant,  Dep.  Atty.  Gen.,  for  the  State. 
Thomas  F.  Barry,  for  respondents. 

SHAW,  J.  This  is  an  appeal  by  the  state 
of  California  from  a  decree  of  distribution 
In  the  estate  of  Jeremiah  Pendergast,  de- 
ceased. Pendergast  died  in  1875,  and  no  ad- 
ministration upon  his  estate  appears  to  have 
been  had  until  1898.  The  decree  In  question 
•was  entered  in  September,  1903.  The  re- 
spondents move  to  dismiss  the  appeal  on  the 
ground  that  some  of  the  parties  Interested 
in  the  subject-matter  of  the  decree  have  not 
been  served  with  notice  of  appeal.  The  pe- 
tition for  distribution  was  filed  on  behalf  of 
five  persons,  namely,  John  Fitzpatrlck,  Ed- 
mond  Fitzpatrlck,  Patrick  Fitzpatrlck,  Johan- 
na Troy,  and  Honoria  Doolan,  claiming  to  be 
the  heirs  at  law  of  said  deceased.  Thomas 
F.  Barry  signed  the  petition  as  attorney  for 
the  petitioners.  There  Is  nothing  In  the  rec- 
ord to  show  that  any  other  of  the  persons 
claiming  to  be  heirs  of  the  deceased  appeared 
In  the  court  below,  except  the  recital  In  the 
decree  Itself.  Neither  is  there  anything  to 
show  that  such  persons  did  not  so  appear. 
The  recital  is  to  the  eftect  that  Thomas  F. 
Barry  and  J.  J.  Dwyer  appeared  as  attor- 
neys for  the  petitioners,  and  also  for  certain 
other  parties  named;  these  other  parties  be- 
ing the  persons  whom  the  court  adjudged  to 
be  coheirs  with  the  petitioners.  By  the  de- 
cree it  was  determined  that  the  deceased  left 
12  cousins  as  his  heirs,  and,  the  property  be- 
ing all  in  money  in  the  hands  of  the  State 
Treasurer,  it  was  adjudged  that  each  heir 
was  entitled  to  one-twelfth  part  thereof,  and 
distribution  was  made  accordingly.  The  no- 
tice of  appeal  was  addressed,  "To  the  Pe- 
titioners John  Fitzpatrlck,  Edmond  Fitzpat- 
rlck, Patrick  Fitzpatrlck,  Johanna  Troy,  and 
Honoria  Doolan,  and  to  Thomas  F.  Barry, 
Esq.,  Their  Attorney,"  and  the  admission  of 
service  was  signed,  "Thos.  F.  Barry,  Attor- 
ney for  Petitioners."  It  must  be  conceded 
that  the  parties,  other  than  the  petitioners, 
who  were  adjudged  by  the  decree  to  be  en- 
titled to  a  sliare  of  the  estate,  are  directly 
interested  in  the  appeal  adversely  to  the  ap- 
pellant. By  the  terms  of  the  decree  they 
were  to  receive  a  portion  of  the  estate.  Two 
of  them,  the  appellant  claims,  were  nonresi- 
dent aliens  at  and  ever  since  the  death  of  the 
deceased,  and  did  not  witliin  five  years  after 
his  death  appear  and  claim  the  property,  and 
npon  that  groimd  It  is  claimed  that  they  are 


barred,  and  that  the  property  thereupon 
vested  in  the  state.  The  decision  of  this  point 
must  necessarily  determine  their  right,  and. 
If  the  judgment  in  this  respect  is  reversed, 
they  will  to  that  extent  be  deprived  of  the 
property  given  them  by  the  decree.  It  is 
therefore  necessary  that  they  should  be  prop- 
erly served  with  notice  of  appeal,  so  as  to 
bring  them  within  the  jurisdiction  of  this 
court;  else  this  court  cannot  determine  as 
to  their  rights.  Under  the  decisions  of  this 
court  on  the  subject  it  is  clear  that  the  serv- 
ice of  notice  of  appeal  was  ineffectual  so  far 
as  any  of  the  parties  Interested  other  than 
the  petitioners  are  concerned.  The  notice  is 
directed  to  the  petitioners  only,  and  the  ad- 
mission of  service  by  the  attorney  purports 
to  be  an  admission  by  him  as  attorney  for 
the  petitioners.  It  is  contended  that  the  stat- 
ute does  not  prescribe  the  form  of  the  notice 
of  appeal,  and  hence  that  the  address  to  the 
petitioners  is  an  immaterial  part  thereof: 
that  the  attorney  served  with  the  notice,  be- 
ing the  attorney  for  all  the  parties  interested, 
must  be  considered  as  having  had  notice  for 
all  the  parties  whom  he  was  authorized  to 
represent  The  decisions,  however,  are  to 
the  contrary.  It  has  been  held  that,  where 
notice  of  appeal  is  directed  to  one  party 
alone,  its  service  upon  another  party  would 
not  have  the  efTect  of  bringing  such  other 
party  before  the  court.  Hibemla  S.  &  L. 
Soc.  V.  Lewis,  111  Cal.  622,  44  Pac.  175;  Es- 
tate of  Nelson,  128  Cal.  244,  60  Pac.  772; 
Estate  of  Scott,  124  Cal.  674,  67  Pac.  664. 
Also  it  has  been  said,  "A  notice  which,  by 
its  terms,  is  directed  to  A.,  is  InefFectual  as 
a  notice  to  B.,  even  though  it  is  delivered  to 
B.  and  he  is  therefore  informed  of  its  con- 
tents." Williams  V.  Bergln,  108  Cal.  171,  41 
Pac.  287;  In  re  Central  I.  D.,  117  Cal.  392, 
49  Pac.  354.  The  principle  appears  to  be 
that,  while  the  address  preceding  the  body 
of  the  notice  of  appeal  is  not  essential  to  the 
validity  of  the  notice,  yet,  if  an  address  is 
given,  it  serves  as  a  limitation  thereof,  and 
shows  the  Intention  of  the  appellant  to  give 
notice  only  to  those  parties  to  whom  it  is  ad- 
dressed, and  its  effect  is  limited  accordingly. 
Perhaps,  in  this  case,  if  the  address  had  been 
omitted,  and  service  had  been  made  upon  the 
attorney  who  appeared  for  all  the  parties  in- 
terested, the  appellant,  upon  showing  the 
service,  might  have  sustained  the  appeal  as 
to  all  the  parties,  although  the  admission  of 
service  was  limited  by  its  terms.  But,  hav- 
ing itself  addressed  the  notice  to  certain  of 
the  parties,  it  cannot  enlarge  the  same  by 
showing  actual  knowledge  received  by  the 
other  interested  parties,  arising  from  the  fact 
that  the  attorney  who  represented  them  also 
represented  the  petitioners  to  whom  the  no- 
tice was  directed.  Actual  knowledge  cannot 
take  the  place  of  service  of  the  notice  of  ai>- 
peal. 

It  is  claimed  that  notice  was  not  neces- 
sary to  these  persons  other  than  the  petition- 
ers, the  ground  of  the  claim  being  that  they 
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did  not  appear  In  tbe  conrt  below.  Conced- 
ing tbat  service  of  notice  of  appeal  In  such 
proceedings  upon  persons  who  did  not  ap- 
pear in  tbe  court  below  would  be  unneces- 
sary, we  cannot  say  tbat  tbey  did  not  appear. 
'Xbe  judgment  aK>ealed  from  recites  tbe  fact 
that  tbey  did  appear.  For  tbe  purposes  of 
the  appeal  this  recital  is  conclusive  upon  this 
court,  particularly  as  there  Is  nothing  in  tbe 
record  to  the  contrary.  Tbe  appeal  is  Inef- 
fectual, so  far  as  it  may  affect  any  persons 
other  than  the  petitioners,  and  as  to  sucb 
other  persons  it  must  be  dismissed.  But, 
notwithstanding  this  defect  In  tbe  service  of 
notice  of  appeal,  we  tblnk  tbe  appeal  Is  valid, 
80  far  as  tbe  petitioners  are  concerned.  Tbe 
right  of  each  distributee  to  bis  particular 
portion  of  the  estate,  under  tbe  circumstances 
of  this  case,  is  several,  and  independent  of 
tbe  rights  of  the  others.  Under  the  view  we 
take  of  the  law,  a  decision  that  one  of  tbe 
heirs  is  not  entitled  to  a  share  because  of  tbe 
fact  that  he  was  a  nonresident  alien,  would 
have  tbe  effect  simply  of  retaining  In  the 
state  treasury  tbe  portion  of  the  estate  or- 
dered distributed  to  him,  and  making  the 
same  subject  to  proceedings  by  the  state  to 
establish  title  in  the  state.  The  appellant 
claims  that  two  of  the  petitioners  are  non- 
resident aliens,  and  it  is  clear  that  this  court 
has  Jurisdiction  upon  this  appeal  to  decide, 
as  between  these  parties  and  tbe  state,  con- 
cerning their  right  to  tbe  portion  of  tbe  es- 
tate distributed  to  them. 

It  appears  from  tbe  petition  and  decree 
that  four  of  the  heirs  to  whom  the  estate 
was  distributed,  namely,  Edmond,  Patrick, 
Michael,  and  Bridget,  were  at  the  time  of 
tbe  death  of  tbe  deceased,  and  ever  since 
have  been,  nonresident  aliens,  and  that  nei- 
ther Edmond  nor  Patrick,  who  are  petitioners 
herein,  did,  within  Ave  years  after  the  death 
of  said  decedent,  nor  until  the  filing  of  the 
petition  twenty-seven  years  thereafter,  ap- 
pear or  claim  the  property  now  in  contro- 
versy, or  any  portion  of  tbe  estate  of  said 
deceased.  The  statute  on  this  subject  pro- 
vides as  follows:  "If  a  non-resident  alien 
takes  by  succession,  be  must  appear  and 
claim  tbe  property  within  five  years  from 
the  time  of  succession,  or  be  barred.  Tbe 
property  in  such  case  is  disposed  of  as  pro- 
vided ia  title  8,  part  3,  Code  of  Civil 
Procedure."  Civ.  Code,  §  672.  Also  the  fol- 
lowing portion  of  section  1404  of  the  Civil 
Code:  "No  non-resident  foreigner  can  take 
by  succession  unless  he  appears  and  claims 
such  succession  within  five  years  after  the 
death  of  tbe  decedent  to  whom  be  claims 
succession."  Tbe  respondent  claims  that,  if 
one  of  tbe  persons  who  would  otherwise  take 
by  succession  is  barred  from  so  doing  by  rea- 
son of  being  a  nonresident  alien,  tbe  effect 
Is  tbat  bis  share  goes  back  to  the  estate, 
and  is  inherited  by  tbe  other  heirs.  This 
claim,  we  think,  is  not  Justified  by  the  terms 
o£  the  statute.  Tbey  clearly  imply  tbat  upon 
the  death  of  the  deceased  the  estate  vests 


as  a  condittonal  estate  In  tbe  nonresident 
alien  heir,  subject  only  to  the  contingency 
that,  if  be  falls  to  appear  and  claim  tbe 
same  within  five  years,  bis  right  ceases,  and 
the  property  then  vests  in  the  state,  not 
strictly  by  escheat  for  want  of  heirs,  but  by 
virtue  of  the  effect  of  tbe  statute.  Lyons  t. 
State,  67  Cal.  384,  7  Pac  763;  State  v.  Smith, 
70  Cal.  156,  12  Pac.  121;  People  v.  Boacb,  76 
Cal.  296,  18  Pac.  407.  The  provisions  of  the 
Code  above  quoted  are  clear  and  unambig- 
uous, and  tbe  two  nonresident  alien  petition- 
ers are  embraced  within  their  terms.  The 
effect  is  that  the  shares  of  these  two  parties 
should  not  have  been  distributed  to  them, 
but  should  have  been  left  in  the  possession 
of  the  State  Treasurer,  subject  only  to  pro- 
ceedings instituted  by  tbe  Attorney  General 
on  behalf  of  the  state,  under  title  8,  pt  3, 
of  tbe  Code  of  Civil  Procedure. 

Tbe  appeal  will  be  dismissed  as  to  the  par- 
ties not  properly  served  with  notice  of  ap- 
peal. With  respect  to  the  petitioners  the 
court  has  Jurisdiction,  and  can  act  without 
affecting  tbe  rights  of  those  not  served.  It 
is  manifest  from  what  has  been  said  tbat 
tbe  part  of  tbe  Judgment  distributing  to  tbe 
petitioners  Patrick  and  Edmond  Fitzpatrick 
each  one-twelfth  of  tbe  estate  is  erroneous, 
and  must  be  reversed.  There  appears  to 
have  been  no  dispute  in  regard  to  the  facts, 
and  therefore  a  new  trial  is  not  necessary. 
This  court  can  direct  that  tbe  proper  Judg- 
ment be  entered  as  to  these  two  parties.  It 
is  ordered  that  tbe  Judgment  be  reversed  as 
to  Edmond  FItzpatrick  and  Patrick  Fitzpat- 
rick,  and  that  the  cause  be  remanded  to  the 
court  below,  with  directions  to  enter  Judg- 
ment as  to  them,  to  the  effect  tbat  tbe  two 
shares  of  the  estate  which  would  otherwise 
go  to  the  said  two  petitioners  be  retained  in 
the  state  treasury,  subject  to  proceedings  by 
the  Attorney  General  in  behalf  of  the  state 
of  California  to  obtain  title  thereto  under 
title  8,  pt.  3,  of  the  Code  of  Civil  Procedure; 
that  as  to  the  other  petitioners  the  Judgment 
be  affirmed;  and  tbat  as  to  the  interested  par- 
ties other  tlian  the  petitioners  tbe  appeal  be 
dismissed. 


We     concur: 
DYKE,  J. 


ANGEt,U)TTI,     J.;     VAN 


u»  Cbi.  n 
MONTGOMEBT  et  nx.  v.  McLAURT   et  al. 

(I*  A.  1,198.) 
(Supreme  Court  of  California.    April  23,  1904.) 

PLEADING  —  COICPUanr  —  TJKCKRTAnrrY   — 

AMBiotrmr — deudbbeb — ^paxlure  to  deitcr 

WAIVEH EXCHANOB  OP  PROPKBTT FRATJD 

— DISAFFTEOCAirCK  —  ELBCTIOIT  —  TXAXtTBX   OF 
ACTION EQCITT. 

1.  Failure  of  a  defendant  to  demur  specially 
to  a  complaint  which  is  uncertain  and  ambifrn- 
ous  deprives  him  of  the  right  to  object  to  it  on 
that  ground  after  trial  on  the  issues  made  by 
an  answer. 

f  L  See  Pleading,  TOL  39,  Cent.  Dig.  {  l%r. 
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2.  An  election  to  disaffirm  a  contract  induced 
by  fraud,  and  an  effort  to  obtain  a  rescission, 
will  not,  if  resisted,  and  especiaily  if  rendered 
impossible  or  of  doubtful  advantage  by  the  act 
of  tlie  guilty  party,  bar  an  action  on  a  subse- 
quent affirmance. 

3.  Where  a  party  has  been  Indaoed  to  enter 
into  a  contract  by  frand.  the  commencement  by 
him  of  an  action  against  the  other  party  based 
oD  the  theory  of  an  affirmance  constitutes  in 
itself  an  affirmance  of  the  contract. 

4.  The  jurisdiction  of  equity  extends  to  all 
cases  of  fraud  save  those  in  which  a  judgment 
for  damages  affords  adequate  relief. 

.5.  A   complaint   alleged   that  defendants,   by 
false  representations  as  to  the  value  of  their 
lands,  induced  plaintiffs  to  exchange  their  lands 
for  those  of  defendants ;   and  it  appeared  that, 
on  the  exchange,  plaintiffs,  in  order  to  malte  up 
a  supposed  difference  in  values,  gave  a  mortgage 
on  the  lands  which  they  took  from  defendants, 
and  that,  after  the  consummation  of  the   ex- 
change, plaintiffs  notified  defendants  that  they 
desired  to  re-exchange,  or  that,  if  that  could  not 
be  done,  they  would  demand  compensation  for 
damages,  but  that  defendants  at  that  time  had 
sold  the  lands  which  they  obtained  from  plain- 
tiffs to  third  persons ;   and  judgment  was  enter- 
ed in   favor  of  plaintiffs,  canceling  the  mort- 
gage  and   awarding   plaintiffs   damages.     The 
caption  of  the  court's  finding  of  fact  was,  "A 
Case  for  Equitable  Relief  against  Defendants 
for  Fraudulent  Exchange  of  Lands ;"  and  the 
complaint  not  only  prayed  for  damages,  but  al- 
leged the  offer  to  reconvey  to  defendants,  and 
prayed  for  a  rescission.    Ueld,  that  the  findings 
and  the  allegations  of  the  complaint  were  not 
insufficient    to    sustain    the   judgment,    on    the 
theory  that  the  action  was  one  for  rescission 
and  not  for  damages,  since  the  cause   was  a 
proper  one  for  equity,  and  those  portions  of  the 
complaint   framed   with    a   view   to   rescission 
might  be  treated  as  surplusage. 

On  Behearing. 

6.  The  fact  that  the  vendee  of  land,  who  bad 
been  fraudulently  induced  to  purchase  it  by  the 
false  representations  of  his  vendor  as  to  its 
value,  subsequently,  and  after  receiving  his  deed 
and  going  into  possession,  requested  the  vendor 
to  refund  water  assessments  which  bad  ac- 
crued prior  to  the  sale,  and  which  the  vendee 
had  been  compelled  to  pay,  and  thqt  he  accept- 
ed a  new  deed  for  the  perfection  of  his  water 
right,  and  requested  the  vendor  to  advance  him 
a  certain  sum  which  he  claimed  the  vendor  had 
agreed  to  loan  him,  did  not  amount  to  a  con- 
donation of  the  fraud  of  the  vendor,  where  such 
transactions  occurred  before  the  actual  discov- 
ery of  the  fraud  by  the  vendee. 

7.  In  an  action  by  the  vendee  of  land  against 
the  vendor  for  damages,  predicated  on  an  affirm- 
ance of  the  contract,  and  the  fact  that  the  ven- 
dor had  fraudulently  misrepresented  the  value 
of  tbe  land,  the  fact  that  when  the  vendee  saw 
the  land,  some  time  prior  to  the  action,  he 
coald  see  that  in  some  respects  it  fell  short  of 
the  vendor's  descriptions,  did  not  charge  him 
with  knowledge  as  of  that  date  of  all  that  he 
subsequently  discovered  in  relation  to  the  value 
of  tbe  land,  since  the  doctrine  of  relation  has 
no  application  in  such  an  action. 

In  Banc.  Appeal  from  Superior  CJourt, 
Rirerslde  County;   J.  S.  Noyes,  Judge. 

Suit  by  Levi  Montgomery  and  wife  against 
C.  S.  McLaury  and  others.  Prom  a  Judg- 
ment In  favor  of  plaintiffs,  defendants  ap- 
peal.   AfHrmed.    Rehearing  denied. 

Lucius  K.  Cbase,  for  appellants.  Geo.  A. 
Skinner,  for  respondents. 

BEATTT,  C.  J.    This  is  a  litigation  arising 
out  of  tbe  alleged  fraud  of  the  defendants 
CaLRep.  74-77  P.— 47 


C.  S.  and  J.  L.  McLaury  in  inducing  the 
plaintiffs,  by  false  representations,  to  ex- 
change their  Minnesota  farm  for  35  acres  of 
land  in  Riverside  county,  in  this  state.  The 
defendants  appeal  from  a  judgment  cancel- 
ing a  mortgage  on  tbe  Riverside  land,  and 
awarding  damages  in  tbe  sum  of  $1,800. 
They  also  appeal  from  an  order  denying 
their  motion  for  a  new  trial. 

The  agreement  for  the  exchange  of  lands, 
and  the  deeds,  mortgoge,  note,  etc.,  by  which 
it  was  effected,  were  made  and  executed  in 
Minnesota,  where  all  the  parties  were.  0.  S. 
McLaury,  who  conducted  the  transaction  on 
behalf  of  himself  and  J.  L.  McLaury,  visited 
the  farm  of  the  plaintiffs,  and  had  an  oppor- 
tunity of  inspecting  it.  The  plaintiffs  knew 
nothing  in  regard  to  tbe  Riverside  land,  ex- 
cept what  he  told  them,  until  after  tbe  ex- 
change of  deeds,  on  the  3d  of  March,  1899. 
They  claim  that  he  made  numerous  false  rep- 
resentations as  to  tbe  condition,  character, 
and  value  of  tbe  Riverside  land,  for  the  pur- 
pose of  inducing  them  to  make  the  exchange; 
that  they  relied  upon  bis  representations,  and, 
as  soon  as  they  discovered  their  falsity,  of- 
fered to  rescind.  The  terms  upon  which  the 
I  exchange  was  made  were  substautialiy  as 
!  follows:  The  McLaurys  valued  their  River- 
side land,  with  its  attendant  water  right,  at 
$10,000.  That  was  their  price  for  it,  and  if 
it  had  been  such  as,  according  to  plaintiffs' 
allegations  they  represented  it  to  be,  it  was 
fully  worth  the  price.  Plaintiffs  valued  their 
farm  at  $8,000,  but  it  was  incumbered  by  a 
mortgage  for  $2,000;  and  they  made  it  an 
indispensable  condition  of  the  trade  that  with 
the  farm  the  defendants  must  take  their  live 
stock,  farming  implements,  etc.,  at  a  valua- 
tion of  $1,000.  Defendants  agreeing  to  this 
condition,  conveyances  of  the  lands  were  ex- 
changed; and,  to  make  np  the  difference  of 
values,  tbe  plaintiffs  executed  their  note  for 
$4,000,  secured  by  mortgage  on  the  Riverside 
lands.  Defendants  paid  $1,000  for  tbe  per- 
sonal property  on  the  farm,  and  took  posses- 
sion, while  plaintiffs  started  to  California  to 
take  possession  of  their  orange  grove.  They 
arrived  at  Riverside  on  March  21,  1899,  and 
on  tbe  following  day  Levi  Montgomery  visit- 
ed the  grove,  which  he  could  see  fell  short  of 
tbe  description  In  some  particulars;  but  be 
claims  that  he  was  prevented  by  sickness, 
absence,  and  other  causes,  from  discovering 
tbe  full  extent  of  the  imposition  practiced 
upon  him  until  more  than  six  months  there- 
after. The  fact  seems  to  be,  according  to  the 
findings  of  the  court,  which  are  sustained  by 
the  evidence,  that  tbe  Riverside  land  at  tbe 
date  of  tbe  exchange  was  worth  less  than 
$4,000,  and  tbe  defendants  do  not  claim  it 
was  worth  more  than  $6,000.  They,  however, 
deny  tbe  false  representations,  and  allege  that 
the  plaintiffs  did  not  rely  upon  their  state- 
ments, but  made  independent  investigation 
through  their  own  agents;  that  they  took 
possession  of  tbe  land,  and,  after  full  oppor- 
tunity to  examine,  and  actual  discovery  of  ita 
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real  condition  and  character,  ratified  the  ex- 
change In  various  ways.  They  claim,  also, 
that  any  right  plaintiffs  may  have  ever 
had  to  rescind  was  lost  by  laches  in  failing 
to  give  any  sort  of  notice  of  their  dissatis- 
faction with  their  bargain  until  more  than 
nine  months  after  their  first  visit  to  the  laud, 
and  full  opportunity  to  ascertain  its  true 
condition.  It  was  on  the  21st  of  December, 
1899,  that  Montgomery's  attorneys  sent  a  no- 
tice to  defendants — the  suflSciency  of  which 
is  a  question  in  the  case— to  the  effect  that 
plaintiffs  desired  to  re-exchange  their  lauds, 
or,  if  that  could  not  be  done,  they  would  de- 
mand compensation  for  the  damage  they  had 
sustained.  In  answer  to  this  offer  or  de- 
mand, defendants  informed  plaintiffs  that 
they  had  sold  and  conveyed  the  Minnesota 
property  to  third  parties;  in  other  words, 
that  they  could  not  rescind,  even  if  the  plain- 
tiffs bad  a  right  to  demand  rescission,  which 
they  denied. 

Thereupon  this  action  was  commenced,  and 
the  very  first  question  in  the  case  is  as  to  the 
real  character  of  the  action — whether  it  is  an 
action  to  enforce  a  rescission,  or  an  action 
for  damages  for  deceit,  based  upon  an  affirm- 
ance of  the  contract. 

The  appellants  contend  that,  although  the 
complaint  fails  to  state  facts  sufficient  to 
warrant  a  decree  of  rescission,  it  was  never- 
theless framed  upon  that  theory,  and  con- 
tains allegations  entirely  inconsistent  witb  a 
right  to  recover  in  an  action  at  law  for  de- 
ceit. The  respondent,  on  the  other  band, 
claims  that  his  action  Is  based  upon  an  af- 
firmance of  the  contract,  and  that  he  Is  seek- 
ing damages,  not  rescission. 

We  find  ourselves  imable  to  agree  entirely 
with  either  contention.  It  seems  perfectly 
clear  from  the  whole  frame  of  the  complaint, 
no  less  than  from  the  specific  relief  which  it 
prays,  tliat  the  intention  of  the  pleader  was 
to  state  facts  entitling  him  to  the  rescission 
which  he  prayed.  But  at  the  same  time  he 
stated  facts  showing  that  the  plaintiffs  had 
been  damaged  in  the  sum  of  $7,000,  and, 
since  he  prayed  also  for  the  recovery  of  that 
amount  of  damages,  it  would  seem  that  the 
theory  of  the  complaint  was  to  set  forth  all 
the  facts  surrounding  the  transaction  by 
which  the  exchange  of  lands  was  effected,  and 
to  pray  for  any  and  every  kind  of  relief  to 
which,  upon  the  facts,  the  plaintiffs  might  be 
found  entitled.  In  most  cases  this  is  a  cor- 
rect theory  of  pleading,  under  our  system  of 
practice,  which  recognizes  but  one  form  of 
action — an  action  on  the  case.  But  it  some- 
times happens  that  a  party  seeking  redress 
for  an  injury  is  obliged  to  make  an  election 
between  two  inconsistent  positions,  and, 
planting  himself  firmly  upon  one,  to  definite- 
ly renounce  the  other  before  he  can  claim  re- 
lief in  any  form.  Such,  api>ellant8  contend, 
is  the  case  here.  The  doctrine  is  well  set- 
tled, they  say,  that  one  defrauded  in  a  bar- 
gain is  restricted  to  one  of  two  remedies,  be- 
tween which  he  must  make  an  election  before 


he  can  institute  an  action.  He  may  affim* 
the  contract,  and  have  his  action  at  law  for 
damages  for  the  deceit,  or  be  may  disaffirm  the 
contract,  and  sue  In  equity  for  a  rescission; 
but  be  cannot  pursue  both  remedies  at  the 
same  time,  nor  either  until  he  has  affirmed 
or  disaffirmed  the  contract,  for,  until  he  af- 
firms, he  has  no  cause  of  action  for  the  deceit, 
and,  until  he  disaffirms,  he  has  no  right  to  a 
rescission.  Arguing  from  these  premises,  ap- 
pellants contend  that  the  complaint  of  re- 
spondent fails  to  state  any  cause  of  action, 
because,  as  they  say,  it  shows  that  any  suit 
for  rescission  Is  barred  by  laches,  besides  be- 
ing unsupported  in  other  particulars,  while 
at  the  same  time  facts  are  alleged  totally  in- 
consistent with  that  affirmance  of  the  con- 
tract necessary  to  sustain  an  action  for  de- 
ceit. 

It  must  be  conceded  that  the  complaint  ex- 
hibits the  fault  of  uncertainty  and  ambiguity 
in  a  marked  degree,  but  the  failure  of  appel- 
lants to  demur  specially  dpon  that  ground 
deprives  them  of  any  right  to  raise  that  ob- 
jection after  trial  of  the  issues  made  by  their 
answer.  The  only  question  now  to  be  con- 
sidered Is  whether  the  facts  alleged  in  the 
complaint,  and  found  by  the  court  on  suffi- 
cient evidence,  will  support  the  judgment. 
For  there  is  no  such  rigid  and  Inexorable 
rule  as  to  election  of  remedies  in  cases  of 
fraud  as  that  for  which  the  appellants  con- 
tend. It  is  undoubtedly  true  that  when  one 
who  has  been  defrauded  In  a  contract  elects 
to  affirm  it,  after  discovery  of  the  full  extent 
of  the  fraud,  he  cannot  aftenvards  claim  a 
rescission.  This  is  simply  a  result  flowing 
from  the  general  doctrine  of  estoppel.  But  an 
election  to  disaffirm  a  contract  induced  by 
fraud,  and  an  effort  to  obtain  a  rescission, 
will  not,  if  resisted,  and  especially  if  ren- 
dered Impossible  or  difficult  or  of  doubtful 
advantage  by  the  act  of  the  guilty  party,  bar 
an  action  based  upon  a  subsequent  affirmance 
of  the  contract,  and  the  commencement  of 
such  an  action  Is  In  itself  an  affirmance.  It 
is  not  denied  that  the  complaint  in  this  case 
contains  every  allegation  necessary  to  sus- 
tain an  action  for  deceit,  but  appellants  con- 
tend that  other  allegations  which  It  contains, 
as  well  as  its  specific  prayer  for  relief,  show 
that  the  contract  has  been  disaffirmed,  and 
therefore  that  It  will  not  sustain  a  judgment 
based  upon  the  theory  of  affirmance.  At  the 
same  time  that  appellants  insist  upon  this 
view,  they  contend,  as  above  shown,  that  not 
only  are  the  facts  alleged  Insufficient  to  sus- 
tain a  decree  of  rescission  in  other  respects, 
but  they  show  affirmatively  that  the  right  to 
rescind  Is  barred  by  laches.  Conceding  this 
latter  contention  to  be  well  founded,  there 
does  not  seem  to  be  any  good  reason  why, 
after  a  trial  of  the  issues,  and  after  findings 
by  the  court  which  show  that  a  rescission  has 
been  made  impossible  by  the  acts  of  the  ap- 
pellants, those  portions  of  the  complaint 
which  are  framed  with  a  view  to  rescissioa 
may  not  be  treated  as  surplusage. 
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The  case  of  Westerfeld  v.  N.  T.  Life  Ins. 
Co.,  129  Cal.  CS,  58  Pae.  92,  61  Pac.  667,  Is 
thought  to  be  opposed  to  this  mode  of  avoid- 
ing the  difficulty,  but  It  is  not.  The  trouble 
la  that  case  was  that  it  not  only  presented 
the  same  fault  In  pleading  that  is  repeated 
here,  but  there  was  also  an  error  In  the  in- 
struction to  the  Jury  as  to  the  rule  of  dam- 
ages, which  Titlated  the  verdict  on  the  theory 
of  an  affirmance  of  the  contract.  The  con- 
tract In  question  there  was  a  compromise  of 
a  disputed  claim  upon  a  life  Insurance  policy. 
The  plaintiff  had  not  taken  the  steps  neces- 
sary to  a  rescission,  but  sought  to  recover, 
and  did  recover,  under  an  erroneous  instruc- 
tion of  the  court,  the  full  amount  of  the  pol- 
icy, less  what  he  had  accepted  by  way  of 
compromise.  This  he  might  have  been  en- 
titled to  in  case  of  rescission,  but  the  measure 
of  damages  in  an  action  for  deceit  was  only 
the  actual  value  of  bis  disputed  claim,  less 
the  amount  received  on  the  compromise,  which 
might  have  been  nothing  at  all.  For  this 
reason  the  Judgment  could  not  be  upheld,  on 
any  theory  of  the  case,  without  injustice  to 
the  appellant,  and  nothing  could  have  been 
gained  by  treating  plaintiff's  allegation  that 
he  had  repudiated  the  compromise  as  surplus- 
age. The  case  here  is  essentially  different 
The  answer  of  the  appellants,  the  evidence 
taken  at  the  trial,  and  the  findings  of  the 
court  show  that  when  the  respondents  made 
an  offer  to  rescind,  and  an  alternative  offer  to 
compromise,  the  defendants  had  already  put 
It  out  of  their  iwwer  to  reconvey  the  Minne- 
sota lands.  TTie  only  relief,  therefore,  which 
the  respondents  could  obtain,  was  such  as 
might  be  based  upon  the  theory  of  affirm- 
ance, and  such  only  was  the  relief  decreed. 
No  injustice  can  then  possibly  result  from 
treating  as  mere  surplusage  all  such  portions 
of  the  complaint  and  the  prayer  for  relief  as 
may  have  reference  to  a  rescission. 

Upon  this  view  of  the  pleadings,  it  Is  to  be 
observed  that  the  allegation  of  the  plaintiffs 
to  the  effect  that  they  offered  to  reconvey  the 
Itlverslde  lands  on  condition  of  reconveyance 
of  the  Minnesota  lands— the  allegation  upon 
■which  a  large  part  of  appellants'  argument  Is 
base<l— la  not  out  of  place,  even  In  an  action 
based  upon  affirmance,  for  the  respondents 
are  in  a  court  of  equity,  seeking  equitable  re- 
lief, and  the  allegation  In  question  goes  to 
show  that  they  were  willing  and  offered  to 
do  equity. 

This  is  not  a  mere  action  for  money  dam- 
ages—the only  relief  which  a  court  of  law 
could  afford.  It  is  an  action  to  obtain, 
amongst  other  things,  a  decree  canceling  the 
mortgage  on  the  Riverside  land— a  species  of 
relief  which  only  a  court  of  equity  can  afford 
— and  therefore  it  Is  the  very  case  described 
in  the  caption  to  the  findings  of  the  court, 
viz.:  "A  Case  for  Equitable  Relief  against 
Defendants  for  Fraudulent  Exchange  of 
I^ands."  This  caption  of  the  findings  of  the 
court,  together  with  the  allegation  of  an  offer 
to  rescind  and  the  prayer  for  rescission,  fur- 


nishes the  whole  basis  for  the  contention  that 
the  action  is  for  a  rescission,  pure  and  sim- 
ple, and  cannot  possibly  be  regarded  or  treat- 
ed as  an  action  based  upon  an  affirmance  of 
the  contract.  To  sustain  this  conclusion,  It 
is  assumed,  as  the  basis  of  the  argument,  that 
the  only  remedy  open  to  one  who  elects  to 
affirm  a  contract  obtained  by  fraud  Is  an  ac- 
tion at  law  for  money  damages,  and  there- 
fore that  it  follows,  necessarily,  when  he  re- 
sorts to  a  court  of  equity  for  equitable  relief, 
that  he  must  be  proceeding  upon  a  disaffirm- 
ance of  the  contract  Bat  this  position  is  un- 
tenable. The  Jurisdiction  of  equity  extends 
to  all  cases  of  fraud,  except  only  that  limited 
class  of  cases  In  which  a  Judgment  for  dam- 
ages affords  adequate  relief  to  the  injured 
party;  and  fraudulent  sales  or  exchanges  of 
lands  form  no  exception  to  this  rule.  It  may 
and  does  often  happen  that  a  contract  for  the 
sale  or  exchange  of  lands  cannot  be  rescind- 
ed, without  serious  loss  to  the  injured  party, 
even  when  It  is  not  otherwise  impossible, 
and  at  the  same  time  It  may  be  true  that  a 
simple  Judgment  for  money  will  not  afford  full 
relief.  An  instance  of  this  Is  supplied  by 
some  of  tt)e  cases  cited  by  appellants.  A 
vendor  of  lands  has  an  equitable  lien  for  the 
unpaid  portion  of  the  purchase  price.  If  he 
has  been  induced  by  the  fraud  of  the  vendee 
to  accept  In  part  payment  some  worthless 
stock  In  a  corporation,  he  may  affirm  the  con- 
tract and  sue  In  equity  for  a  decree  estab- 
lishing his  lien  ui)on  the  land  for  the  differ- 
ence between  the  actual  and  the  represented 
value  of  the  stock.  Mills  v.  Bliss,  55  N.  Y. 
142;  Yeomans  v.  Bell  (N.  Y.)  45  N.  E.  552. 
And  when  the  Jurisdiction  in  equity  attaches 
for  any  purpose.  It  is  retained  for  all  purposes; 
1.  e.,  for  the  purpose,  among  others,  of  assess- 
ing and  awarding  damages,  where  damages 
are  proper.  For  a  full  and  able  discussion 
of  these  propositions  In  a  case  very  closely 
resembling  this,  see  the  oplnloa  of  Chan- 
cellor Walworth  In  Bradley  v.  Boseley,  1 
Barb.  147. 

In  this  ease  a  part  of  the  price  paid  by  the 
respondents  for  the  Riverside  land  was  a  note 
secured  by  a  mortgage  of  that  very  land.  If 
this  note  was  for  less  than  the  sum  in  which 
they  were  defrauded  by  defendants  In  the 
exchange,  they  were  entitled  to  have  It  and 
the  mortgage  canceled,  as  well  as  damages 
sufficient  to  fully  compensate  the  injury.  And 
It  was  proper.  In  order  to  avoid  circuity  of 
action,  to  seek  all  the  relief  appropriate  to 
the  case  In  one  action. 

Tills  statement  of  our  views  regarding  the 
merely  technical  objections  to  the  form  of 
the  action  eliminates  from  the  case  most  of 
the  points  which  the  appellants  have  urged  in 
their  argument  We  need  not  consider,  for 
Instance,  the  various  grounds  upon  which  It 
is  contended  that  the  respondents  ratified  or 
affirmed  the  contract  after  discovery  of,  or 
opportunity  to  discover,  the  alleged  frauds, 
for,  as  we  have  seen,  the  Judgment  is  enilrely 
compatible  with,  and  may  be  rested  upon. 
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affirmance  of  the  contract.  Nor  Is  the  ques- 
tion of  laches  of  any  moment  The  action 
was  commenced  within  less  than  three  years 
after  commission  of  the  fraud.  There  is 
nothing  in  the  record  which  would  wan-ant 
a  reversal  of  the  judgment,  and  the  same  la 
true  of  the  order  denying  a  new  trial.  The 
findings  dispose  of  all  the  material  issues, 
and,  although  the  evidence  is  sharply  con- 
flicting as  to  the  alleged  fraud,  there  can  be 
no  question  that  there  Is  substantial  evidence 
to  sustain  the  findings  upon  that  Issue. 

The  judgment  and  order  of  the  superior 
court  are  affirmed. 

We  concur:  VAX  DYKE,  J.;  McFAR- 
I^AND,  J.;  SHAW,  J.;  ANGELLOTTI,  J.; 
HENSUAW,  J. 

Response  to  Petition  for  Rehearing. 

(May  24,  19W.) 

BEAOTY,  C.  J.  Counsel  for  appellants,  In 
his  petition  for  rehearing,  complains  that  the 
court  has  failed  to  pass  ui)on  one  of  the  vital 
questions  in  the  case.  It  is  true  that  the 
point  was  made  in  appellants'  brief  that 
Montgomery  bad  condoned  the  alleged  fraud 
of  McLaury  by  seeking  favors  of  him  after 
discovery  of  the  fraud,  tiius  bringing  the  case 
within  the  principle  of  Schmidt  v.  Mesmer, 
116  Cal.  267,  48  Pac.  5i.  The  facts  of  this 
case,  however,  are  so  utterly  dissimilar  to 
the  facts  in  Schmidt  t.  Mesmer  that  the  de- 
cision in  that  case  has  no  application.  The 
BO-«alIed  favors  solicited  by  Montgomery  were 
these:  Be  called  upon  McLaury  to  reftmd 
water  assessments  which  bad  accrued  prior 
to  the  exchange  of  properties,  and  which  be 
had  been  compelled  to  pay.  He  accepted  a 
new  deed  tendered  by  McLaury  for  the  per- 
fection of  his  water  right.  He  wrote  to  Mc- 
Laury to  say  that  he  should  require  an  addi- 
tional $500,  which  he  claimed  McLaury  had 
offered  to  advance  him  on  the  security  of  bis 
mortgage  of  the  Riverside  lands.  But  ac- 
cording to  his  testimony  and  the  findings  of 
the  court,  all  this  was  prior  to  the  discovery 
of  the  fraud  that  had  been  practiced  upon 
him.  Ilie  court  found  that,  owing  to  sicli- 
ness  and  absence,  Montgomery  did  not  dis- 
cover the  falsity  of  McLaury's  representa- 
tions until  shortly  before  the  commencement 
of  the  action,  January  11,  1900.  This  finding 
Is  sustained  by  the  testimony  of  Montgomery 
tliat  be  first  made  the  discovery  when  he  com- 
menced plowing  the  land,  the  last  of  October 
or  beginning  of  Novemtter,  1899.  His  request 
for  the  loan  was  made  October  15,  1809,  and 
was  refused.  McLaury's  answer  to  his  re- 
quest, which  was  by  letter,  gives  an  excuse 
for  bis  refusal,  which  clearly  shows  that  he 
had  promised  the  loan.  We  quote  as  fol- 
lows: "Dear  Sir:  I  have  received  your  favor 
of  October  15.  In  spealcing  of  your  needs 
when  I  was  at  Riverside  you  said  your  son 
bad  offered  to  let  you  have  as  much  as  $1,000 
in  case  you  needed  it  and  that  you  would  not 


need  a  loan  of  $500,  concerning  which  we 
talked  before  you  went  away,  therefore  I  had 
made  no  preparations  to  let  you  have  any 
more  money  and  as  crops  are  here  this  year  I 
scarcely  see  how  I  could  spare  it  at  all."  The 
whole  basts  of  the  point  made  by  counsel 
therefore  resolves  Itself  into  this:  that  before 
Montgomery  discovered  the  fraud  he  solicited 
a  loan  that  had  been  promised  at  the  time  of 
the  exchange  of  lands,  and  solicited  it  in  vain, 
and  that  at  an  earlier  date  he  had  ac<"epted 
a  deed  which  McLaury  tendered  in  fulfillment 
of  his  obligation  to  convey  the  water  right, 
and  demanded  and  received  repayment  of  an 
assessment  which  it  was  McLaury's  duty  to 
have  paid.  A  comparison  of  these  facts  with 
the  facts  of  Schmidt  v.  Mesmer  will  demon- 
strate the  utter  dissimilarity  of  the  cases.  In 
his  petition  for  a  rehearing,  counsel  cites  the 
case  of  Kingman  Co,  v.  Stoddard,  85  Fed. 
740,  29  0.  C.  A.  413.  That  is  a  well-consid- 
ered case,  and  shows  even  more  clearly  than 
Schmidt  v.  Mesmer  how  totally  Inapplicable 
to  this  case  is  the  principle  which  It  decides. 
The  principle  decided  is  simply  this:  That  if 
the  vendee  of  property  discovers  that  he  has 
been  defrauded  before  he  has  paid  the  pur- 
chase price,  and  with  that  knowledge  accepts 
a  conveyance,  he  cannot  refuse  to  pay,  and, 
if  he  has  paid,  cannot  maintain  an  action  for 
deceit 

It  is  contended,  however,  that  because  when 
Montgomery  saw  the  land  in  March,  1S99, 
he  could  see  that  in  some  respects  it  fell  short 
of  McLaury's  description,  and  aroused  his 
suspicious,  he  was  then  put  upon  notice  of  all 
that  he  could  have  discovered  by  a  prompt 
investigation,  and  consequently  that  he  is 
charged  with  knowledge  as  of  that  date  of  all 
that  he  subsequently  discovered.  This  would 
perhaps  be  true  if  the  action  was  based  upon 
rescission,  but  this  doctrine  of  relation  does 
not  apply  in  an  action  for  deceit,  or  a  suit  In 
equity  based  upon  affirmance  of  the  contract. 

Rehearing  denied. 

We  concur:  SHAW,  J.;  ANGBLLOTTI, 
J.;  VAN  DYKE,  J. 


Itt  Oal.  tM 
In  re  MINER'S  ESTATE.    (Sac.  917.) 
(Supreme  Court  of  California.    May  6,  190}.) 

KBCHK  ATS— NECESSITY    OP    ACTION — ORDERS     IN 

PBOBATE    PROCEEDINGS— EFFECT — CLAIMS 

OF   HEIBS— LIMITATION — CITIZENS. 

1.  An  order  of  the  probate  court  recitioK  that 
the  affaire  of  an  estate  had  been  finally  settlfd 
and  that  there  were  no  heirs  or  other  claimants 
thereof,  and  orderinK  "that  the  county  troaiiury 
of  this  city  and  county  forthwith  pay  into  thf 
state  treasury  all  moneys  and  effects  in  hii^ 
hands  l>elonginR  to  snch  estate,"  did  not  ipsio 
facto  operate  to  vest  in  the  state  the  title  to 
the  fund  ordered  to  be  deposited  in  the  stiito 
treasury,  as  upon  a  decree  in  an  action  brought 
to  escheat  the  same. 

2.  There  is  no  limit  to  the  time  within  whi<4i 
native-born  American  citizens  may  come  fur- 
ward  and  claim  property  to  which  they  have  suc- 
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weded,  so  lonf;  as  no  Judgment  or  decree  In  a 
projier  proceeding  to  escheat  hns  been  entered. 

3.  The  state  does  not  come  in  by  way  of  suc- 
cexsioa  on  failure  of  heirs  or  next  of  kin  to 
take  an  estate  of  a  decedent,  but  in  such  event 
the  property,  whether  real  or  personal,  goes  to 
the  state  by  escheat. 

4.  While  the  provision  of  the  Code  of  Civil 
Procedure  in  reference  to  escheats,  when  taken 
by  itself,  might  imply  that  an  action  of  escheat 
is  only  necessary  where  real  estate  is  involved, 
j-et,  under  Pol.  Code,  I  4480,  providing  that  the 
provisions  of  the  various  Codes  bearing  upon  the 
same  subject-matter  must  be  construed  together, 
the  various  provisions  of  the  several  Codes  bear- 
ing on  the  subject  make  it  evidence  that.  In  ev- 
ery case  of  a  failure  of  succession  for  want  of 
heirs  or  kindred  of  a  decedent,  an  action  of 
escheat  becomes  necessary  to  vest  the  title  in 
the  state,  whether  the  estate  so  escheated  con- 
sist of  real  or  personal  property. 

5.  Code  Civ.  Proc.  ii  12e»-1272,  relating  to 
escheats,  providing  that  a  person  not  a  party 
or  privy  to  a  proceeding  may,  within  20  years 
after  the  judgment,  file  a  petition  showing  his 
claim  or  right  to  the  property,  has  no  applica- 
tion to  a  case  where  no  action  has  been  brought 
or  judgment  rendered  in  favor  of  the  state  un- 
der the  provisions  of  the  Code. 

Ilenshaw,  McFarland,  and  Lorigan,  JJ.,  dls- 
senting. 

In  Banc.  Appeal  from  Superior  Court, 
Sacramento  Comity ;  Jos.  H.  Hughea,  Judge. 

In  the  matter  of  the  estate  of  James  Miner, 
deceased.  Petition  by  Harriet  X.  Connell 
and  others,  as  next  of  kin,  praying  for  a  de- 
cree declaring  them  entitled  to  possession 
and  ownership  of  funds  of  the  estate  depos- 
ited In  the  state  treasury  by  order  of  the 
probate  court.  From  a  Judgment  granting 
the  relief,  E.  P.  Colgau,  State  Controller,  and 
others  appeal.    Affirmed. 

Tlrey  L.  Ford,  Atty.  Gen.,  and  Geo.  A. 
Sturtevant,  Deputy,  for  appellants.  James 
Taylor  Rogers,  James  T.  Houx,  and  Houx 
&  Barrett,  for  respondents. 

VAN  DYKE,  J.  The  person  Known  as 
James  Miner  died  in  April,  1875,  Intestate. 
He  had  been  a  resident  of  the  city  and  coun- 
ty of  San  Francisco  at  the  time  of  his  death, 
and  his  estate  was  administered  upon  by  the 
public  administrator  of  said  city  and  coun- 
ty. In  Hay,  1879,  the  public  administrator 
filed  his  final  account,  with  a  petition  for 
distribution  of  the  estate,  the  estate  consist- 
ing of  93,602.95  in  cash.  Upon  this  petition 
being  filed,  notice  was  given,  according  to 
law,  of  the  hearing  of  the  petition,  and  on 
July  7,  1879,  the  court  made  and  entered  its 
decree  settling  the  account  of  the  public  ad- 
ministrator;  and  on  July  lOtb  following, 
the  said  probate  court  entered  an  order  re- 
citing that  the  said  estate  had  been  fully 
administered,  and,  by  the  production  of  sat- 
isfactory vouchers  on  the  part  of  the  public 
administrator.  It  was  shown  that  he  had  paid 
all  sums  of  money  due  from  him,  and  that 
be  had  deposited  the  residue  of  said  estate, 
amounting  to  the  sum  of  $3,482.45,  with  the 
county  treasurer  of  said  city  and  county, 
and  ordered  that  the  said  administrator  and 
bis  sureties  be  released  and  discharged  from 
all  liability  thereafter  to  be  Incurred,  and 


that  said  administration  was  complete  and 
the  trust  settled  and  closed.  The  said  pro- 
bate court  on  the  following  day,  to  wit,  July 
11,  1879,  entered  the  following  order  in  the 
matter  of  said  estate:  "The  affairs  of  the 
estate  of  James  Miner,  deceased,  having  been 
finally  settled,  and  there  being  no  heirs  or 
other  claimants  thereof,  it  Is  ordered  that 
the  coimty  treasurer  of  this  city  and  county 
forthwith  pay  into  the  state  treasury  all 
moneys  and  effects  in  bis  hands  belonging  to 
sold  estate."  The  amount  of  money  so  paid 
over  to  the  State  Treaswer  belonging  to 
said  estate  was  the  sum  last  mentioned,  to 
wit,  $3,482.45,  and  on  November  26,  1879,  the 
money  in  question  was  deposited  In  the  state 
treasury  In  accordance  with  the  foregoing 
order. 

The  petition  In  this  proceeding  on  behalf 
of  Harriet  N.  Connell  and  others,  claiming 
to  be  the  heirs  of  said  Miner,  deceased,  was 
filed  In  the  superior  court  of  the  county  of 
Sacramento  July  15,  1899.  In  said  i)etitlon 
It  Is  alleged  that  the  true  name  of  the  person 
designated  in  the  probate  proceedings  as 
James  Miner  was,  as  a  matter  of  fact,  Cyrus 
Laselle  Miner ;  that  petitioners  are  his  next 
of  kin,  and  entitled  to  inherit  his  estate; 
that  they  are  all  native-born  citizens  of  the 
United  States;  and  that  information  rela- 
tive to  the  death  of  said  Miner  had  only  been 
conveyed  to  them  within  the  last  year  pre- 
ceding the  filing  of  said  petition;  and  they 
asked  a  decree  declaring  them  entitled  to 
possession  and  ownership  of  the  funds  so 
deposited  in  the  state  treasury  by  order  of 
the  probate  court  in  said  estate.  The  Attor- 
ney General,  on  behalf  of  the  state,  api)eai-- 
ed  in  said  proceeding,  and,  after  an  amended 
petition  had  been  filed  therein,  demurred  to 
the  same,  ills  demurrer  being  overruled,  he 
filed  an  answer  to  said  amended  complaint. 
Upon  the  trial  of  the  case  the  court  found, 
among  other  matters,  that  each  and  all  of 
the  allegations  of  said  amended  petition  is 
and  are  true,  and  that  said  proceeding  is 
not  barred  by  the  statute  of  limitations,  and 
"that  no  proceedings  by  the  state  of  Cali- 
fornia to  declare  the  said  deposit  an  escheat 
has  ever  been  commenced,  other  than  is 
shown  and  stated  in  the  findings  hereinabove 
made.  That  the  said  deposit  hereinbefore 
referred  to  now  stands,  and  ever  since  it  was 
paid  into  the  treasury  has  stood,  to  the  credit 
of  the  estate  of  James  Miner  upon  the  books 
of  the  Controller  and  state  treasury,  and  has 
never  been  used  at  any  time  as  part  of  the 
school  fund  of  said  state."  And,  as  a  con- 
clusion of  law,  the  court  found  that  the  pe- 
titioners were  entitled  to  Judgment  against 
the  said  Controller  and  state  treasury  for 
the  sum  of  money  so  deposited,  and  entered 
a  Judgment  accordingly.  This  appeal  Is  tak- 
en from  the  Judgment  so  rendered,  upon  the 
Judgment  roll  alone. 

The  question  presented  on  this  appeal  Is 
whether  the  decree  In  the  probate  court  in 
the  estate  of  James  Miner,  deceased,  has  the 
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effect  of  a  Judgment,  so  as  to  vest  the  title 
In  the  state  Ipso  facto,  and  without  the  ne- 
cessity of  an  action  In  the  nature  of  an  es- 
cheat. For  the  purpose  of  further  consider- 
ing this  question,  a  rehearing  was  granted. 
After  hearing  further  argument,  and  a  re- 
examination of  the  case,  we  have  arrived  at 
the  conclusion  that  the  final  order  of  the 
probate  court  did  not  operate  to  vest  the 
title  to  the  fund,  so  deposited  In  the  state 
treasury,  in  the  state,  as  upon  a  decree  In 
an  action  brought  to  escheat  the  same.  The 
Attorney  General,  on  behalf  of  the  appel- 
lants, places  much  stress  upon  section  1737 
of  the  Code  of  Civil  Procedure.  That  sec- 
tion, after  defining  the  duties  of  the  public 
administrator  in  reference  to  depositing  mon- 
ey, received  by  him  in  the  settlement  of  es- 
tates of  deceased  persons,  In  the  county 
treasury  for  safe-keeping,  In  the  last  clause 
declares:  "After  final  settlement  of  the  af- 
fairs of  any  estate,  if  there  be  no  heirs,  or 
other  claimants  thereof,  the  county  treasurer 
shall  pay  Into  the  state  treasury  all  moneys 
and  effects  in  bis  hands  belonging  to  the  es- 
tate, upon  order  of  the  court;  and  If  any 
such  moneys  and  effects  escheat  to  the  state, 
they  must  be  disposed  of  as  other  escheated 
estates."  He  also  lays  much  stress  upon  the 
last  clause  of  section  1386  of  the  Civil  Code. 
That  section  Is  under  the  title  relating  to 
succcsslou,  and,  after  enumerating  the  par- 
ties entitled  to  succeed  to  an  estate,  and  the 
order  of  succession,  In  the  preceding  subdi- 
visions, it  Is  declared  in  the  last  one:  "If 
the  decedent  leave  no  husband,  wife,  or  kin- 
dred, and  there  be  no  heirs  to  take  his  es- 
tate or  any  portion  thereof,  •  •  •  the 
same  escheats  to  the  state,  for  the  support 
of  common  schools."  This  would  seem  to 
Imply  that,  notwithstanding  the  order  of 
court  and  deposit  of  the  money  in  pursuance 
thereof  into  the  state  treasury,  the  escheat 
is  still  In  suspense,  and  will  not  take  place 
except  in  consequence  of  some  further  pro- 
cedure, and  upon  some  contingency  not  yet 
determined.  In  this  Case,  however,  although 
the  public  administrator  In  rendering  his  ac- 
count asked  for  distribution,  the  order  of  the 
probate  court  does  not  comply  with  such 
request,  and  does  not  order  a  distribution, 
but  simply  directs  the  payment  of  the  mon- 
ey remaining  in  the  public  administrator's 
hands  into  the  county  treasury,  and  there- 
after, as  already  shown,  directed  the  same 
to  be  paid  by  the  county  treasurer  into  the 
state  treasury.  Sections  1665  and  1666,  Code 
Civ.  Proc.,  prescribe  the  general  rule  for  the 
distribution  of  estates  among  the  heirs,  dev- 
isees, and  legatees,  and  a  decree  as  to  them, 
of  course,  is  conclusive.  But  in  this  case 
the  court  did  not  distribute  the  fund  In  ques- 
tion to  the  state,  as  being  entitled  thereto 
under  the  law  of  succession  or  otherwise. 
The  order  was  that  the  county  treasurer  pay 
Into  the  state  treasury  "all  moneys  and  ef- 
fects in  his  hands  belonging  to  said  estate." 
This  aeclaratlon  on  the  part  of  the  probate 


court  In  its  order  shows  very  clearly  that 
It  was  not  the  understanding  of  said  court 
that  the  effect  of  Its  decree  or  order  was  In 
the  nature  of  an  escheat  of  the  funds  so  de- 
posited to  the  state,  but  rather  that  It  was 
to  be  held  on  deposit  as  the  property  of  said 
estate,  subject  to  the  claims  of  the  heirs 
of  said  decedent  who  might  come  forward 
to  claim  the  same  within  the  time  allowed 
by  law.  Section  672  of  the  Civil  Code  de- 
clares: "If  a  non-resident  alien  takes  by 
succession,  he  must  appear  and  claim  the 
property  within  five  years  from  the  time  of 
succession,  or  be  barred.  The  property  in 
such  case  Is  disposed  of  as  provided  In  title 
8,  part  3,  Code  of  Civil  Procedure."  The 
claimants  in  this  case,  as  alleged  and  found, 
were  native-born  American  citizens,  and  as 
to  them  there  seems  to  be  no  limit  within 
which  they  may  come  forward  and  claim 
the  property  to  which  they  have  succeeded, 
at  any  time  before  a  Judgment  or  decree  in 
a  proper  proceeding  to  escheat  has  been  en- 
tered. This  section  of  the  Civil  Code  also 
declares  that,  when  the  claim  to  the  prop- 
erty Is  barred  as  to  the  right  of  succession. 
It  is  disposed  of  as  provided  under  the  title 
In  reference  to  escheated  estates  In  the  Code 
of  Civil  Procedure.  Sections  1269-1272,  In- 
clusive. Section  474  of  the  Political  Code 
declares,  among  other  duties  of  the  Attorney 
General,  that  it  shall  be  his  duty  "to  insti- 
tute investigation  for  the  discovery  of  all 
real  and  personal  property  which  may  have 
or  should  escheat  to  the  state,  and  for  that 
purpose  shall  have  full  power  and  authority 
to  cite  any  and  all  persons  before  any  of 
the  superior  courts  of  this  state  to  answer 
Investigations  and  render  accounts  concern- 
ing said  property,  real  or  personal" ;  and 
"when  any  real  or  personal  property  shall 
be  discovered,  which  should  escheat  to  the 
state,  the  Attorney  General  must  institute 
suit  in  the  superior  court  •••  to  es- 
cheat the  same  to  the  state.  The  proceed- 
ings in  all  such  actions  shall  be  those  pro- 
vided for  In  title  eight,  part  three.  Code  of 
Civil  Procedure."  The  Civil  Code,  under  the 
title  of  "Succession"  (section  1383),  declares: 
"Succession  Is  the  coming  in  of  another 
to  take  the  property  of  one  who  dies  with- 
out disposing  of  it  by  will."  "The  proper- 
ty, both  real  and  personal,  of  one  who  dies 
without  disposing  of  It  by  will,  passes  to 
the  heirs  of  the  intestate,  subject  to  the  con- 
trol of  the  probate  court,  and  to  the  posses- 
sion of  any  administrator  appointed  by  that 
court  for  the  purposes  of  administration." 
Section  1384.  Then,  in  section  1380,  the  dif- 
ferent parties  are  enumerated  who  are  enti- 
tled to  come  in  by  succession,  and  the  order 
In  which  they  succeed.  The  state,  however, 
does  not  come  In  by  way  of  succession,  but 
in  the  event  of  the  absence  of  all  who  are 
entitled  to  come  in  by  succession,  whether 
the  property  be  real  or  personal.  It  goes  to 
the  state  by  escheat. 
The  provision  of  the  Code  of  Civil  Proce- 
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dure  In  reference  to  esobeats,  taken  by  it- 
self, might  Imply,  from  the  language  used, 
that  such  action  was  only  necessary  where 
real  estate  was  involved,  but  the  provisions 
of  the  various  Codes  bearing  upon  the  same 
subject-matter  must  be  construed  in  pari  ma- 
teria. Pol.  Code,  {  4480.  Under  this  rule, 
and  considering  the  various  provisions  of 
the  several  Codes  bearing  upon  the  subject, 
it  seems  very  clear  that,  In  every  case  of  a 
failure  of  succession  for  want  of  heirs  or 
kindred  of  the  decedent,  an  action  of  escheat 
becomes  necessary  to  vest  the  title  In  the 
state,  whether  the  estate  so  escheated  con- 
sist of  real  or  personal  property.  And  this 
Is  the  view  heretofore  expressed  by  this  court 
in  People  V.  Roach,  76  Cal.  294,  18  Pac.  407, 
where  it  Is  said:  "If,  after  the  final  settle- 
ment of  the  afTairs  of  any  estate,  there  be 
no  known  heirs  or  claimants  thereof,  the 
county  treasurer  must  pay  into  the  state 
treasury  all  of  the  property  in  his  hands 
belonging  to  the  estate,  upon  order  of  the 
court ;  and,  if  any  such  moneys  or  property 
escheat  to  the  state,  they  must  be  disposed 
of  as  other  escheated  estates."  Under  the 
provisions  of  the  Code  of  Civil  Procedure  in 
reference  to  escheats,  it  Is  provided  that  a 
person  not  a  party  or  privy  to  the  proceed- 
ing may,  within  20  years  after  the  Judgment 
In  such  proceeding,  file  a  petition  in  the  su- 
perior court  of  the  county  of  Sacramento 
showing  his  claim  or  right  to  the  property 
or  the  proceeds  thereof;  but  this  limitation 
does  not  apply  to  the  case  at  bar,  for  the 
reason  that  no  action  lias  been  brought  or 
Judgment  rendered  in  favor  of  the  state  un- 
der the  provisions  of  the  Code.  On  the  con- 
trary, the  money  in  question,  being  the  pro- 
ceeds of  said  estate,  simply  remained  on  de- 
posit in  the  state  treasury,  and  in  such  case, 
as  already  stated,  there  seems  to  be  no  lim- 
itation as  against  citizens  of  the  United 
States  bringing  an  action  to  establish  their 
right  to  succeed  to  or  recover  the  same. 
The  Judgment  is  aitirmed. 

We  concur :  BEATTY,  C.  J. ;  SHAW,  J. ; 
ANGELLOTTI,  J. 

HENSHAW,  McFAUr^ND,  and  LORI- 
GAN,  JJ.  We  dissent,  and  adhere  to  the 
following  opinion  heretofore  rendered  in 
banc: 

"The  above-named  James  Miner  died  in 
April,  1875,  Intestate,  and  without  known 
heirs.  Having  been  a  resident  of  the  city 
and  county  of  San  Francisco  at  the  time  of 
his  death,  his  estate  was  administered  upon 
by  the  public  administrator  of  that  city  and 
county.  About  the  month  of  May,  1871),  the 
administrator  filed  his  final  account  and  a 
petition  for  the  final  distribution  of  the  es- 
tate, which  latter  consisted  of  some  $3,502.95 
In  cash.  The  petition  stated  'that  your  peti- 
tioner has  no  knowledge  of  or  Information 
concerning  the  heirs  or  relatives  of  said  de- 
cedent, if  any  such  there  be.'    Thereafter  no- 


tice was  duly  given,  according  to  law,  of  the 
hearing  of  the  account  and  petition,  and  the 
court,  on  July  8,  1870,  made  and  entered  Its 
decree  settling  the  account  It  found  'that 
diligent  search  and  inquiry  have  been  made 
by  the  administrator  to  ascertain  the  exist- 
ence and  whereabouts  of  the  heirs  of  said 
decedent,  if  any,  but  no  Information  con- 
cerning any  heir  of  decedent  has  been  ob- 
tained'; and  decreed  'that  there  are  no  heirs 
or  other  claimants  of  the  estate  of  said  James 
Miner,  deceased.'  On  July  10,  1870,  the  pro- 
bate court  made  its  further  order  reciting 
that  'said  administrator  has  paid  all  sums  of 
money  due  from  him,  and  delivered  up,  un- 
der the  order  of  court,  all  property  of  the 
estate  to  the  parties  entitled,  and  performed 
all  acts  lawfully  required  of  him ;  that  said 
administrator  has  deposited  the  residue  of 
said  estate,  amounting  to  $3,482.45,  with  the 
county  treasurer  of  this  city  and  county,  and 
that  said  money  is  now  on  deposit  with  the 
said  county  treasurer.'  The  administrator 
and  his  sureties  were  then  discharged  from 
all  further  liability,  the  administration  de- 
creed to  be  settled  and  dosed,  and  the  letters 
theretofore  granted  were  vacated.  On  the 
following  day,  July  11,  1879,  the  same  court 
made  its  order  reciting  that  the  affairs  of  the 
estate  of  James  Miner,  deceased,  had  been 
fully  settled,  'and  that,  there  being  no  heirs 
or  other  claimants  thereof,'  It  is  ordered 
that  the  county  treasurer  of  said  city  and 
county  forthwith  pay  into  the  state  treasury 
all  moneys  and  effects  in  his  hands  belonging 
to  said  estate.  This  was,  in  effect,  a  distri- 
bution to  the  state.  Thereafter,  on  or  about 
November  26,  1879,  the  money  was  deposited 
in  the  state  treasury  in  accordance  with  this 
order.  Nothing  further  was  done  in  connec- 
tion with  the  estate  until  more  than  20  years 
had  elapsed  after  the  final  order  of  the  pro- 
bate court  referred  to  above,  when  a  petition 
was  filed  on  July  15,  1899,  In  the  superior 
court  of  Sacramento  county,  by  respondents 
Harriet  N.  Connell  et  al.,  in  which  it  was  al- 
leged that  they  were  the  next  of  kin  and 
heirs  at  law  of  James  Miner.  A  decree  was 
sought  establishing  their  rights  as  such  heirs, 
and  re<iuiring  the  State  Controller  and  State 
Treasurer  to  pay  over  the  money  of  the  es- 
tate for  their  benefit.  The  upiMJilants  answer- 
ed, and,  on  hearing  the  matter,  the  superior 
court  of  Sacramento  county  found  the  facts 
substantially  as  they  are  hereinbefore  stated, 
and,  in  addition  thereto,  found  'that  no  pro- 
ceedings by  the  state  of  California  to  de- 
clare the  said  deposit  an  escheat  has  ever 
been  commenced,  other  than  Is  shown  as 
stated  in  the  findings  hereinabove  made." 
'That  the  said  deposit  hereinabove  referred 
to  now  stands,  and  ever  since  it  was  paid 
into  the  treasury  has  stood,  to  the  credit  of 
the  estate  of  James  Miner  upon  the  books  of 
the  Controller  and  State  Treasurer,  and  has 
never  been  used  at  any  time  as  part  of  the 
school  fund  of  said  state.' 
"Bespondeuta  contend,  In  support  of  the 
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juUgment  given  In  their  favor,  that  title  8, 
yan  3,  o(  the  Code  of  Civil  Procedure  (sec- 
tions 1269  and  1272),  makes  provision  for 
proceedings  relative  to  escheated  estates,  and 
while  In  terms  these  provisions  have  refer- 
ence only  to  real  estate,  yet,  by  section  474 
of  the  Political  Code  defining  the  duties  of 
the  Attorney  General,  personal  property  is 
expressly  brought  under  the  provisions  of 
these  sections.  In  pursuance  of  this  argu- 
ment, respondents  further  contend  that  sec- 
tion 1272  of  the  Code  of  Civil  Procedure  con- 
tains the  statute  of  limitations  applicable  to 
cases  such  as  this,  which  statute  is  couched 
in  the  following  language:  'Within  twenty 
years  after  judgment  in  any  proceeding  had 
under  this  title,  a  person  not  a  party  or  privy 
to  such  proceeding  may  file  a  petition  In  the 
superior  court  of  the  county  of  Sacramento, 
showing  his  claim  or  right  to  the  property  or 
the  proceeds  thereof.'  And,  finally,  respond- 
ents deny  that  any  force  or  effect  Is  to  be 
given  to  the  orders  and  decrees  of  the  court 
in  probate  touching  the  escheating  or  rever- 
sion of  the  estate.  They  insist  that  the  law 
contemplates  a  separate  and  distinct  action 
prosecuted  by  the  Attorney  General,  and  that, 
until  such  action  is  brought,  the  20-years 
statute  of  limitations  does  not  commence  to 
run.  It  is,  of  course,  necessary  for  respond- 
ents to  take  and  to  maintain  this  position, 
because,  If  the  effect  of  the  decree  in  probate 
Is  that  of  a  judgment  In  escheat  or  in  rever- 
sion, respondents,  not  having  commenced 
their  action  within  20  years  after  the  entry 
of  such  decree,  are  barred  even  by  the  pro- 
visions of  section  1272,  Code  Civ.  Proc. 

"It  may,  for  the  puriwses  of  this  consider- 
ation, be  conceded,  though  not  decided,  that 
by  force  of  section  474  of  the  Political  Code, 
the  provisions  of  title  8,  part  3,  of  the  Code 
of  Civil  Procedure,  are  applicable  as  well  to 
cases  of  personal  property  as  to  those  of  real 
estate;  but  still  the  result  for  which  re- 
spondents contend  could  not  logically  follow 
without  depriving  of  effect  many  of  the  pro- 
visions of  the  Codes.  Section  1386  of  the 
Civil  Code,  at  the  time  the  decree  in  the  es- 
tate of  Miner  was  entered,  provided  as  fol- 
lows: 'When  any  person  having  title  to  any 
estate,  not  otherwise  limited  by  marriage 
contract,  dies  without  disposing  of  the  estate 
by  will,  it  Is  succeeded  to  and  must  be  dis- 
tributed, unless  otherwise  provided  in  this 
Code  and  the  Code  of  Civil  Procedure,  sub- 
ject to  the  payment  of  his  debts  In  the  fol- 
lowing manner:  ♦  •  •  (0)  If  the  dece- 
dent leave  no  husband,  wife,  or  kindred,  the 
estate  escheats  to  the  state  for  the  support 
of  the  common  schools.'  By  section  1726,  Code 
Civ.  Proc,  the  public  administrator  Is  author- 
ized to  take  cliarge  of  estates  of  persons  dy- 
ing intestate  without  known  heirs;  by  section 
1728,  Code  Civ.  Proc,  all  persons  are  required 
to  notify  the  public  administrator  of  the  ex- 
istence of  such  an  estate;  by  section  1720, 
Code  Civ.  Proc,  the  public  administrator  is 
required  to  administer  upon  such  estates; 


and  by  section  1737,  Code  Civ.  Proc,  he  Is 
required  to  keep  the  moneys  of  such  estates 
on  deposit  in  the  county  treasury,  to  pay 
them  out  only  on  an  order  of  the  probate 
court,  and  to  deposit  the  balance  In  the  state 
treasury  on  an  order  of  the  court,  If  there  be 
no  heirs  or  other  claimants.  In  such  estates 
the  public  administrator  is  required  to  render 
bis  final  account,  and  upon  the  settlement  of 
the  final  account  the  probate  court  most  pro- 
ceed to  distribute  the  estate.  Code  Civ.  Proc. 
I  1665.  Such  distribution  is  final  (Code  Civ. 
Proc.  {  1666),  and  must  be  made  to  the  per^ 
sons  entitled  thereto  (Code  Civ.  Proc.  §  1665, 
and  Civ.  Code,  g  1386).  W^hat  Is  to  be  done 
with  the  funds  in  the  hands  of  the  public  ad- 
ministrator upon  final  settlement  of  such  an 
estate,  when  no  heirs  or  other  Just  claimants 
appear,  Is  answered  by  section  1737  of  the 
Code  of  Civil  Procedure,  which  provides: 
'After  a  final  settlement  of  the  affairs  of  any 
estate,  if  there  be  no  heirs  or  other  claim- 
ants thereof,  the  connty  treasurer  shall  pay 
Into  the  state  treasury  all  moneys  and  effects 
In  his  hands  belonging  to  the  estate,  uiton 
order  of  the  court ;  and  if  any  such  moneys 
and  effects  escheat  to  the  state,  they  must  be 
disposed  of  as  other  escheated  estates." 

"It  thus  appears  that  upon  the  court  in 
probate  Is  Imposed  the  duty  to  determine  the 
person  or  persons  who  succeed  to  the  estate 
of  an  intestate,  and.  If  such  Intestate  die 
without  known  heirs,  then  equally  is  it  the 
duty  of  the  court  to  so  declare,  and  to  make 
its  order  whereby  such  property  reverts  to 
the  state  as  ultimate  heir  or  successor.  Thus, 
as  Is  said  In  Hamilton  v.  Brown,  161  U.  S. 
268,  16  Sup.  Ct.  589,  40  L.  Ed.  691:  'But  the 
whole  object  in  proceedings  for  escheat,  as  In 
proceedings  of  administration,  is  to  ascertain 
who  are  entitled  to  the  estate  of  a  deceased 
person ;  in  proceedings  of  administration,  to 
distribute  the  assets,  after  payment  of  debts, 
among  those  who  come  forward  and  prove 
themselves  to  be  next  of  kin ;  In  proceedings 
for  escheat,  to  ascertain  and  determine,  once 
for  all,  so  far  as  concerns  the  title  in  the 
land  Itself,  whether  the  former  owner  left  no 
heirs  or  devisees,  that  being  the  single  ques- 
tion on  which  depends  the  issue  whether 
or  not  the  land  has  escheated  to  the  state. 
*  •  •  As  to  personal  property,  Indeed,  a 
judgment  In  rem,  after  notice  by  publica- 
tion only,  might  not  bind  persons  who  had 
no  actiul  notice  of  the  proceedings,  unless 
the  thing  had  been  first  seized  into  the  ens- 
tody  of  the  court.  •  •  •  When  a  man 
dies,  the  Legislature  Is  under  no  constitu- 
tional obligation  to  leave  the  title  to  his 
property,  real  or  personal.  In  abeyance  for  an 
Indefinite  period;  but  it  may  provide  for 
promptly  ascertaining,  by  appropriate  jndl- 
cial  proceedings,  who  has  succeeded  to  his 
estate.  If  such  proceedings  are  had  after  ac- 
tual notice  by  service  of  summons  to  all 
known  claimants,  and  constructive  notice  by 
publication  to  all  possible  claimants  who  are 
unknown,  the  final  determination  of  the  right 
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of  succeeslon,  either  between  private  persona, 
as  In  the  ordinary  administration  of  estates, 
or  h(>tween  all  persons  and  the  state,  as  by 
inquest  of  office  or  similar  process  to  deter- 
mine whether  the  estate  has  escheated  to  the 
public,  is  due  process  of  law.' 

"Under  our  probate  system  it  seems  evi- 
dent, from  the  sections  above  quoted  and  re- 
ferred to,  that  the  law  contemplates,  at  least 
as  to  personal  property,  that,  where  no  heirs 
or  other  claimants  come  forward  to  establish 
their  claims,  there  shall  be  a  reversion  to  the 
state  of  the  title  to  such  property.  The  mon- 
eys or  other  movables  are  by  order  of  the 
court  to  be  paid  Into  the  state  treasury.  The 
decree  of  the  court  in  probate  la  in  the  nature 
of  a  judgment  In  rem  given  by  a  court  of  com- 
petent Jurisdiction  which  has  seized  into  its 
control  the  personal  effects  to  be  disposed  of. 
Under  such  circumstances  the  decree  is  bind- 
ing upon  the  whole  world.  It  is  certainly  a 
liberal  enough  interpretation  of  the  law  to 
say  that  a  claimant  has  20  years  after  that 
time  in  which  to  malce  his  proofs  and  recover 
the  property ;  but  in  this  case  the  action  in- 
stituted for  that  purpose  was  not  commenced 
until  more  than  20  years  bad  expired  from 
the  date  of  the  entry  of  the  decree. 

"And  for  this  reason  the  judgment  is  re- 
versed, with  directions  to  the  trial  court  to 
enter  its  Judgment  for  appellants." 


MJCaLlW 

GAT  T.  TORRANCE,  Judge.    (S.  P.  3.031.) 
(Supreme  Court  of  California.     May  3,  1904.) 

MANDAMUS — EBROR   OF   LOWER    COURT — CORREC- 
TION—BEMEDT. 

1.  An  order  of  tlie  trial  court  striking  from 
the  files  certain  affidavita  In  support  of  a  mo- 
tion for  a  new  trial,  and  ordering  their  de- 
struction, is,  even  if  erroneous,  not  in  excess  of 
the  court's  jurisdiction ;  and,  as  an  appeal  from 
that  order  is  o^en  to  the  aggrieved  party,  man- 
date will  not  he  to  correct  the  error. 

In  Banc.  Application  for  writ  of  mandate 
by  one  Gay  against  the  superior  court  of 
San  Diego  county  (K.  S.  Torrance,  Judge). 
Denied. 

Victor  B.  Shaw  and  Valentine  &  Newby, 
for  petitioner.  L.  L.  Boone  and  O.  A.  Trip- 
pet,  for  respondent 

PER  CURIAM.  This  iB  an  application  for 
a  writ  of  mandate,  seeking  to  compel  the 
trial  court  to  vacate  its  order  striking  from 
the  iiles  and  ordering  the  destruction  of  cer- 
tain affidavits  filed  by  petitioner  in  support 
of  her  proposed  motion  for  a  new  trial.  The 
application  for  mandate  is  denied.  The  or- 
der, even  if  erroneous,  was  not  in  excess  of 
the  court's  Jurisdiction;  and,  the  court  hav- 
ing acted,  mandate  will  not  lie  to  correct 
mere  error,  where,  as  in  this  case,  an  appeal 
is  open  to  the  moving  party.  The  facts  in 
Hartman  v.  Smith,  140  Cal.  461,  74  Pac.  7, 
were  different    There  the  trial  court  under 

f  1.  See  lUndamiu,  vol.  33,  Cent.  Dig.  {  a. 


the  b^ef  that  a  motion  for  a  new  trial  would 
not  lie  In  any  event  struck  from  the  files  the 
proposed  statement  upon  motion  for  a  new 
trial,  with  the  accompanying  affidavits.  An 
alternative  writ  of  mandate  was  by  this  court 
ordered  issued  because  no  appeal  lay  from 
the  court's  order  refusing  to  settle  the  state- 
ment upon  motion  for  a  new  trial.  In  the 
present  case,  however,  the  trial  court  does  not 
refuse  to  settle  the  statement  upon  motion 
for  new  trial,  but,  as  has  been  said,  has 
stricken  from  the  files  certain  affidavits,  as 
being  contumelious  and  scandalous.  An  ap- 
peal from  such  order  striking  out  said  af- 
fidavits, etc.,  upon  bill  of  exceptions  settled, 
will  afford  the  complaining  party  an  oppor- 
tunity to  have  reviewed  the  alleged  error  la 
the  trial  court's  ruling. 


143  Cal.  170 

I  X  L  LIMS  CO.  et  aL  v.  SUPERIOR  COURT 

FOR  SANTA  CRUZ  COUNTI  et  al. 

(S.  F.  3,(H58.) 

(Supreme  0>Qrt  of  California.     May  3,  1904.) 

CEBTIORABI— CERTinCATrON   OF  RECORD — 

clerk's  fees— prepatment. 

l.Gode  Civ.  Proc.  {f  1070,  1071,  provides 
that,  when  a  writ  of  certiorari  is  directed  to  a 
tribunal,  the  clerk,  if  there  be  one,  must  return 
the  writ  with  the  transcript  required.  County 
Government  Act,  St  1897,  p.  574,  c.  277,  §  222, 
declares  that  tlie  officers  mentioned  in  such  act, 
including  the  county  clerk,  es  officio  clerk  of 
superior  courts,  shall  not  perform  any  official 
service  except  for  the  state  or  county,  unless  up- 
on prepayment  of  fees  prescrilied  therefor  m 
cases  other  than  habeas  corpus  and  for  natural- 
ization. Section  216  further  provides  that  the 
salaried  officers  of  the  county,  including  clerks 
of  such  courts,  shall  charge  and  collect  for  the 
use  of  their  respective  counties,  and  pay  into 
the  county  treasury,  the  fees  allowed  by  law, 
leas  such  portion  as  they  may  be  allowed  by  law 
to  retain  ;  and  section  221  declares  that  no  war- 
rant for  the  salary  of  any  officer  shall  be  drawn 
until  such  officer  has  made  the  settlement  re- 
quired by  law.  Held  that,  where  a  writ  of  cer- 
tiorari was  ordered  to  issue  against  a  superior 
court  requiring  the  immediate  transmission  of 
a  transcript  of  the  record  in  a  particular  case, 
the  party  applying  for  the  writ  was  only  en- 
titled to  compel  compliance  therewith  on  pay- 
ment of  the  fees  prescribed  by  St.  1895,  pp. 
267,  268,  c.  207,  to  be  charged  by  such  clerk 
for  preparing  and  certifying  such  record. 

In  Banc. 

Certiorari  by  the  I  X  I*  Ume  Company 
and  another  to  compel  the  superior  court  for 
the  county  of  Santa  Cruz  and  Hon.  Lucas 
F.  Smith,  Judge  thereof,  to  certify  the  record 
in  a  certain  action  pending  in  such  court.  On 
application  for  process  compelling  such  cer- 
tification.   Denied. 

J.  J.  Burt  for  petitioners.  B.  EL  Knieht 
and  Z.  N.  Goldsby,  for  respondents. 

ANGELLOTTI,  J.  On  the  verified  petition 
of  the  plaintiffs,  alleging  that  the  superior 
court  of  Santa  Cruz  county  had,  in  an  actioti 
pending  therein  wherein  these  plaintiffs  were 
defendants  and  one  Henry  Steen  was  plain- 
tiff, exceeded  its  Jurisdiction,  and  thut  ther« 
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was  no  appeal  or  plain,  speedy,  or  adequate 
remedy,  a  writ  of  review  was  Issued  by  this 
court,  directed  to  the  said  superior  court  and 
the  Judge  thereof,  commanding  them,  within 
20  days  after  service  of  the  writ,  to  certify 
to  this  court  a  transcript  of  the  record  and 
proceedings  in  the  action  aforesaid.  In  order 
that  the  same  might  be  reviewed  by  this 
court  The  clerk  of  said  court,  the  officer 
upon  whom  the  duty  of  returning  the  tran- 
script required  is  imposed  by  the  law,  has 
failed  to  make  such  return,  but  In  response 
to  the  writ  filed  his  affidavit,  from  which  it 
appears  that  at  the  time  of  the  service  of  the 
writ  upon  him  he  demanded  certain  fees, 
which  he  claims  he  was  compelled  by  law 
to  charge  and  collect  for  making  and  certify- 
ing such  return,  that  said  demand  was  re- 
fused, and  that  such  fees  have  never  been 
tendered  or  paid  to  him.  The  Judge  of  the 
court  has  also  filed  his  affidavit,  stating  that 
he  directed  said  clerk  to  comply  with  the 
provisions  of  said  writ  upon  the  prepayment 
to  blm  of  the  fees  provided  by  law  for  the 
making  and  certifying  of  the  transcript  of 
the  record.  It  is  contended  by  plaiutlfFs  that 
this  is  no  answer  to  the  writ,  and  that  the 
defendant  court,  through  Its  clerk,  should  be 
compelled  to  certify  the  record  to  this  court 
without  the  payment  of  any  fees  or  charges 
by  plaintiffs  to  the  clerk.  An  application 
for  process  compelling  such  certification  Is 
the  matter  now  before  this  court. 

The  chapter  of  our  Code  of  Civil  Pro- 
cedure relative  to  the  writ  of  certiorari  or 
review  (chapter  1,  tit  1,  pt  3)  is  entirely 
silent  as  to  the  matter  of  costs.  It  is  not  to 
be  doubted,  however,  and  is  not  disputed, 
that,  the  proceeding  being  a  civil  proceeding, 
the  party  seeking  the  writ  must  pay  to  the 
clerk  of  the  court  in  which  he  institutes  his 
proceeding  the  fees  fixed  by  law  for  the  serv- 
ices of  such  clerk  in  such  proceeding.  Sec- 
tion 752,  Pol.  Code;  St  1805,  p.  267,  c.  207. 
It  is  likewise  clear  that  he  must  pay  any  fee 
fixed  by  law  for  the  service  of  the  writ  when 
issued.  Here,  it  Is  claimed  by  petitioners, 
their  duty  ends,  and  it  is  the  duty  of  the  per- 
son to  whom  the  writ  is  directed  to  comply 
with  the  requirements  thereof.  Our  statute 
provides  that  the  writ  may  be  directed  to  the 
Inferior  tribunal,  board,  or  officer,  or  to  any 
other  person  having  the  custody  of  the  rec- 
ord or  proceedings  to  be  certified,  and  must 
command  such  party  to  certify  fully  to  the 
court  issuing  the  writ  a  transcript  of  the  rec- 
ord and  proceedings.  It  further  provides 
that  when  the  writ  is  directed  to  a  tribunal, 
the  clerk,  If  there  be  one,  must  return  the 
writ  with  the  transcript  required.  Sections 
1070,  1071,  Code  Civ.  Proc.  The  direction 
that  the  clerk  must  return  the  writ  with  the 
transcript  required  is  explicit  in  terms,  and 
apparently  without  condition,  but  it  is  no 
inore  so  than  directions  contained  In  various 
other  statutory  provisions  relating  to  the  du- 
ties of  the  clerk  and  other  public  officers. 
The  Legislature  has  seen  fit  to  provide  that 


for  many  services  rendered  by  public  officials, 
certain  fees  shall  be  charged  and  collected 
by  the  officer  as  a  condition  precedent  to  the 
performance  thereof,  which  fees  are  usually, 
under  the  system  now  In  operation  in  this 
state,  the  property  of  the  state  or  county,  and 
must  be  paid  into  the  public  treasury.  The 
county  government  act  now  in  force  provides 
that  "the  officers  mentioned  In  this  act  are 
not  in  any  case,  except  for  the  state  or  coun- 
ty, to  perform  any  official  services,  unless 
upon  the  prepayment  of  fees  prescribed  for 
such  services,  except  in  cases  on  habeas 
corpus  and  for  naturalization,  and  on  such 
payment  the  officer  must  perform  the  serv- 
ices required."  County  Govt.  Act,  section 
222,  St  1897,  p.  574,  c.  277.  Section  227  of 
the  same  act  provides  that  no  fee  or  com- 
pensation must  be  charged  for  services  in 
proceedings  upon  habeas  corpus  or  naturaliza- 
tion, for  administering  or  certifying  the  oath 
of  office,  in  affidavits  or  applications  relating 
to  the  securing  of  a  pension  or  payment  of  a 
pension  voucher,  or  filing  or  swearing  to  any 
claim  or  demand  against  any  county  in  the 
state.  No  other  exception  Is  made  by  this 
statute.  The  act  further  provides  that  all 
salaried  officers  of  the  county  shall  charge 
and  collect  for  the  use  of  their  respective 
counties,  and  pay  Into  the  county  treasury 
on  the  first  Monday  in  each  month,  the  fees 
allowed  by  law,  less  such  portion  as  they 
may  be  allowed  by  the  law  to  retain  (section 
216),  and  that  no  warrant  for  the  salary  of 
any  officer  shall  be  drawn  until  such  officer 
has  made  the  settlement  required  by  the  law 
(section  221).  The  county  clerk,  who  is  ex 
officio  the  clerk  of  the  superior  court  is  one 
of  the  salaried  officers  provided  for  and  men- 
tioned in  the  act,  and  is,  in  the  matter  of 
fees  to  be  charged  for  official  services,  gov- 
erned by  the  provisions  thereof.  Unless  it 
be  clear,  from  the  language  of  an  existing 
statute  prescribing  some  particular  service 
to  be  performed  by  him,  that  no  fee  shall 
be  charged  therefor,  and  the  service  required 
by  such  statute  Is  one  for  which,  by  the  stat- 
utes relating  to  fees,  a  fee  is  fixed,  the  per- 
emptory language  of  the  statute  prescribing 
a  service  or  duty  is  of  no  avail,  in  the  absence 
of  a  payment  or  tender  of  the  legal  fee  pre- 
scribed. Where  a  fee  is  required  by  the  law 
to  be  prepaid  for  any  official  service,  any  or- 
der or  writ  of  any  court  requiring  or  neces- 
sitating the  service  must  be  deemed  to  have 
been  made  or  issued  upou  the  condition  that 
such  fee  will  be  paid  or  tendered  by  the 
party  requiring  the  service,  and  such  pay- 
ment or  tender  is,  unless  waived  by  the  of- 
ficer, a  condition  precedent  to  the  perform- 
ance of  the  service.  The  statute  relating  to 
fees  provides  that  the  county  clerk  shall 
charge  and  collect  for  any  copy  made  by 
him  of  any  record,  proceeding,  or  paper  on 
file  in  the  office  of  the  clerk  relating  to  any 
civil  action  pending  in  the  superior  court,  IP 
cents  per  folio,  and  for  each  certificate  under 
the  seal  of  the  court,  25  cents.    It  fiu-tber  ivo- 


Digitized  by 


Google 


Cal.) 


I  X  L  LIME  CO.  V.  SUPERIOR  COURT. 


975 


vldes  that  for  examining  and  certifying  to  a 
copy  of  any  paper,  record,  or  proceeding  pre- 
pared by  another,  and  presented  for  Ills  cer- 
tlUcate,  50  cents,  and  1  cent  per  folio  for  coin- 
paring  said  copy  with  the  original,  shall  be 
charged.  St  1803,  pp.  267,  2C8,  c.  207.  There 
can  be  no  doubt  that  the  famishing  of  a  cer- 
tified transcript  of  the  record  In  his  office 
of  an  action  that  was  instituted  or  prosecuted 
In  the  superior  court  of  which  he  Is  ex  officio 
clerk  is  included  in  these  provisions,  and  that, 
unless  the  writ  of  review  requiring  the  rec- 
ord to  be  certified  takes  the  case  from  tlie 
operation  of  the  laws  relatlTe  to  fees,  he  Is 
not  only  entitled,  but  is  required  by  express 
provision  of  law,  to  Insist  upon  the  payment 
of  the  specified  fees  as  a  condition  precedent 
to  the  performance  of  the  service. 

We  see  nothing  in  our  statutory  provisions 
relating  to  the  special  proceeding  of  certiorari 
to  indicate  any  Intent  on  the  part  of  the  Leg- 
islature that  official  fees  for  services  perform- 
ed therein  should  be  dispensed  with,  or  that 
the  party  Invoking  the  remedy  shall  be  ex- 
empted from  the  payment  of  the  fees  es- 
tablished for  soch  services  as  must  be  per- 
formed. In  order  that  the  record  to  be  review- 
ed at  his  instance  may  be  placed  before  the 
reviewing  tribunal.  The  special  proceeding 
is  given  simply  for  the  purpose  of  enabling 
one  who  complains  that  an  inferior  tribunal 
exercising  judicial  functions  has  exceeded  its 
Jurisdiction  to  have  that  question  determined, 
where  there  is  no  other  plain,  speedy,  and 
adequate  remedy  by  appeal  or  otherwise.  If 
the  remedy  of  appeal  furnishes  a  plain, 
speedy,  and  adequate  remedy  for  the  deter- 
mination of  the  question  of  Jurisdiction,  the 
party  must  resort  to  that  remedy,  and  must 
bring  his  record  to  the  appellate  court  at  his 
own  expense,  paying  all  fees  for  official  serv- 
ices Involved  therein.  Where  there  Is  no  oth- 
er plain,  speedy,  and  adequate  remedy,  he 
can  have  the  action  of  the  Inferior  tribunal 
reviewed  by  certiorari.  He,  however,  is  the 
only  person  interested  in  having  it  so  review- 
ed, and  it  should  be  as  much  bis  duty  to  fur- 
nish the  record  to  be  reviewed  as  it  is  the 
duty  of  the  appellant  upon  the  ordinary  ap- 
peal. Certiorari  Is  simply  an  additional  meth- 
od of  reviewing  the  action  of  an  inferior 
tribunal  at  the  Instance  of  an  aggrieved  par- 
ty, and  the  state  or  county,  except  when  a 
party  to  the  proceedings  which  it  is  sought 
to  have  reviewed,  has  no  interest  therein. 
No  reason  Is  apparent  why  the  charges  Im- 
posed by  the  state  for  the  services  of  state 
and  county  officers,  rendered  for  the  benefit 
of  private  parties,  should  be  waived  In  such 
a  proceeding,  and  we  find  nothing  In  the  stat- 
ute to  indicate  any  such  intention. 

The  authorities  recognize  that,  although  It 
Is  the  duty  of  the  officers  to  whom  the  writ 
is  directed  to  prepare  their  return,  and  al- 
though they  may  be  compelled  summarily  to 
make  a  return,  yet  It  Is  Incumbent  upon  the 
prosecutor  of  the  writ,  rather  than  the  pa.-ty 
adverse  to  him,  to  aee  that  the  return  la 


made,  to  Invoke  the  aid  of  the  court  to  com- 
pel compliance  with  the  mandate  of  the  writ, 
and  to  use  due  diligence  In  having  a  complete 
record  made  out,  and  that  his  proceeding 
win  be  dismissed  If  be  falls  to  use  diligence 
In  the  prosecution  thereof.  4  Ency.  of  PI.  & 
Pr.  213;  Derton  v.  Boyd,  21  Ark.  261 ;  Ban- 
nister V.  Allen,  1  Blackf.  (Ind.)  414;  Dean  v. 
Wade,  6  N.  J.  I.iaw,  719;  State  v.  Trenton, 
36  N.  J.  Law,  499.  Where,  under  this  stat- 
ute, the  officer  is  entitled  to  fees  for  making 
a  return.  It  has  been  held  that  he  cannot  be 
compelled  to  make  return  until  such  fees  have 
been  paid  or  tendered.  People  v.  Sprlngwells 
Tp.,  13  Mich.  246;  People  v.  Ouderkirk,  76 
Hun,  119,  27  N.  Y.  Supp.  821;  People  v.  Ful- 
ton Co.,  64  Hun,  375,  19  N.  T.  Supp.  773;  6 
Cyc.  Law  &  Proc.  809;  State  v.  Sachs,  3 
Wash.  St  496,  30  Pac.  503.  In  some  of  these 
cases,  it  Is  true  that  the  statute  relating  to  the 
return  of  the  officer  was  explicit  and  clear  as 
to  the  matter  of  fees,  but  we  are  satisfied 
that  our  general  statutes  as  to  fees  are  suffi- 
ciently comprehensive  to  Include  proceedings 
of  this  character.  If  the  fees  fixed  by  law 
for  the  furnishing  of  the  record  by  the  clerk 
must  be  paid  or  tendered  before  the  clerk 
can  be  compelled  to  perform  that  service,  of 
which  we  are  satisfied.  It  must  devolve  on 
the  party  prosecuting  the  proceeding  to  pay 
or  tender  them,  for  it  is  for  him  to  do  every- 
thing that  Is  necessary  to  produce  the  record 
that  he  desires  reviewed.  It  cannot  be  held 
to  have  been  intended  that  the  judicial  tribu- 
nal whose  act  is  assailed  by  the  proceeding 
In  certiorari,  and  which  has  no  interest  in 
the  matter,  in  which  it  has  simply  acted  in  a 
judicial  capacity,  should  pay  such  fees,  and 
the  writ  is  not  directed  to  the  real  parties  in 
interest  The  ofllce  of  the  writ  then,  is 
simply  to  require  the  record  to  be  certified  to 
the  reviewing  court  by  the  proper  officer,  up- 
on the  payment  or  tender  to  him  of  such  fees 
as  may  be  allowed  by  law  therefor,  if  any, 
and,  where  it  so  provides,  to  restrain,  pend- 
ing final  disposition  of  the  matter,  further 
proceedings  In  the  matter  to  be  reviewed. 

Whether  the  party  prosecuting  the  proceed- 
ing can,  in  the  event  that  he  finally  prevails, 
recover  his  costs,  and,  if  so,  from  whom  they 
may  be  recovered,  are  questions  not  Involved 
in  the  matter  now  before  the  court.  We  sim- 
ply hold  here  that  an  officer  required  by  a 
writ  of  review  to  make  and  certify  a  tran- 
script of  a  record  cannot  lie  required  to  do  so 
if  such  making  and  certifying  Involve  the  per- 
formance by  him  of  services  for  which  he  is 
required  by  law  to  charge  and  collect  a  fee. 
unless  such  fee  be  paid  or  tendered,  and  that 
the  burden  rests  upon  the  party  seeking  the 
review  to  pay  such  legal  fees  as  must  be 
paid  in  order  to  obtain  the  record  for  the  re- 
viewing tribunal.  The  answer  of  the  clerk 
in  this  case  shows  that  the  petitioners  have 
refused,  on  demand  made,  to  pay  any  fee  for 
the  transcript  of  the  record,  and  expresses  his 
willingness  and  readiness  to  make  and  certify 
the  same  upon  the  payment  Of  the  teea  pro- 
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vUled  by  law.    This,  In  our  opinion,  is  a  com- 
plete answer  to  the  writ. 

The  application  of  petitioners  for  process 
compelling  the  making  and  certiflcntion  of 
Ruch  record,  without  the  payment  of  the  legal 
fees  of  the  clerk,  is  denied. 

We  concur:  BEATTY,  C.  J.;  McFAR- 
LAXD,  J.;  SHAW,  J.;  LORIGAN,  J.;  VAN 
UXKE,  J. 


m  Cal.  IW 

DI  NOLA  T.  ALLISON  et  al.    (Sac.  1,031.)* 
(Supreme  Court  of  California.    April  29,  1904.) 

JUDICIAL  SALE.S— PURCHASERS— TITLE— BEVIVAL 
OF  JUDGMENT— EFFECT— STRANGERS— PARTIES 
— PURCHASERS  FROM  PARTIES — NOTICE— PEN- 
DENCY OF  APPEAL— ESTOPPEL— QUESTION  OF 
FACT  —  Fl  NDINOS— NEW  TRIAL— SUFFICIENCT 
OF  SPECIFICATION. 

1.  Where  a  stranger  to  an  action  purchases 
defendant's  property  at  execution  sale  under  a 
judgment  for  plaintiff,  his  title  so  acquired  will 
not  be  affected  by  a  subsequent  reversal  of  the 
judgment. 

2.  Where  plaintiff,  under  his  judgment,  pur- 
chases defendant's  property  at  execution  sale, 
his  title  so  acquired  will  be  defeated  by  a  subse- 
guent  reversal  of  the  judgment. 

3.  By  an  appeal  the  effect  of  a  judgment  as 
evidence  of  the  matters  determined  is  suspended, 
though  execution  is  not  stayed. 

4.  The  rights  of  a  defendant  whose  property 
has  been  sold  on  execution,  where  the  judgment 
has  subsequently  been  reversed,  do  not  depend 
on  Code  Civ.  Proc.  I  957,  authorizing  the  court 
to  make  restitution  on  reversal  so  far  as  con- 
sistent with  the  protection  of  a  purchaser  at 
a  sale  under  the  judgment. 

5.  Any  alienation  of  property  involved  in  an 
action  while  it  is  pending  is  subject  to  the  rights 
of  the  other  party,  and  will  be  barred  by  the 
judgment  thereafter  rendered  in  the  case. 

6.  Under  Code  Civ.  Proc.  {  1049,  providing 
that  an  action  is  deemed  to  be  pendmg  from 
the  time  of  its  commencement  until  its  final  de- 
termination on  appeal,  where  plaintiff  obtained 
a  judgment  nnder  which  he  sold  defendant's 
land,  and  purchased  it  himself,  on  the  execution 
sale,  but  before  the  execution  of  the  sheriff's 
deed  defendant  api)ealed  from  the  judgment, 
though  without  obtaining  a  supersedeas,  a  suh- 
sennent  purchaser  of  the  property  from  plain- 
tiff, pending  the  appeal,  was  charged  with  no- 
tice that  the  judgment  and  plaintiff's  title  there- 
under were  disputed  by  defendant,  and  would 
be  defeated  by  a  reversal,  and  on  a  reversal  his 
title  derived  from  plaintiff  was  also  defeated. 

7.  A  purchaser  from  an  execution  plaintiff  of 
property  of  defendant,  which  such  plaintiff  pur- 
chased on  a  sale  under  his  judgment,  the  sher- 
ifTs  deed  being  executed  pending  appeal  by 
defendant,  has  no  equity,  on  reversal  of  the 
judgment,  to  claim  protection  from  the  restitu- 
tion which  plaintiff  would  have  been  required 
to  make  under  Code  Civ.  Proc.  §  9o7,  authoriz- 
ing restitution  on  reversal  so  far  as  consistent 
with  the  protection  of  a  purchaser  "at  a  sale 
ordered  by  the  judgment  or  had  under  process  is- 
sued upon  the  judgment."  as  the  sale  to  such 
purchaser  was  not  ordered  by  the  judgment,  nor 
did  he  purchase  under  process  i.ssued  upon  the 
judgment. 

8.  Defendant,  on  securing  a  reversal  of  a  judg- 
ment under  which  his  property  was  sold  to 
plaintiff  and  pending  the  appeal  was  sold  b.v 
plaintiff  to  a  purchaser,  does  not  need  an  order 
or  restitution  from  the  court  to  enable  him  to 

'Rehearing  denied  May  28,  1904. 

\  2.  See  Execution,  vol.  21,  Cent  Dig.  {  797. 


assert  his  right  against  such  purchaser  to  the 
property. 

it.  Plaintiff  in  a  suit  to  quiet  title  must  estab- 
lish a  title  superior  to  that  of  defendant. 

10.  Whether  one  is  estopped  by  his  conduct  is 
a  question  of  fact  to  be  determined  from  the  evi- 
dence. 

11.  The  Supreme  Court  cannot  make  a  finding 
of  fact  from  the  evidence  introduced  before  the 
superior  court,  on  which  that  court  made  no 
finding. 

12.  A  specification,  on  motion  for  a  new  trial, 
that  the  evidence  is  insufficient  to  justify  the 
decision,  is  sufficient  where  the  statement  re- 
cites that  "the  foregoing  constitutes  substantial- 
ly all  the  evidence  given  upon  the  trial." 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Shasta  County ; 
Edward  Sweeny,  Judge. 

Action  by  Alfonso  Di  Nola  against  D.  E. 
Allison  and  others.  KYom  a  Judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendant  Barron  appeals.    Reversed. 

Naphtaly,  Freidenrich  &  Ackerman,  Thom- 
as B.  Dozier,  and  H.  M.  Barstow,  for  appel- 
lant. Rodgers  &  Faterson,  James  C.  Barry, 
and  Charles  W.  Slack,  for  respondent. 

HARRISON,  C.  Action  to  quiet  title. 
Plaintiff's  title  is  derived  as  follows:  In 
1892  the  defendants  D.  E.  Allison,  B.  R.  Sack- 
ett,  and  James  Barron  were  the  owners  of 
the  land  described  in  tbe  complaint,  and  ex- 
ecuted a  mortgage  thereon  to  Charles  and 
Benjamin  GoUusky.  In  1893  the  Golinskys 
brought  an  action  for  tbe  foreclosure  of  this 
mortgage,  in  which  they  obtained  judgment 
January  5,  1895,  directing  a  sale  of  the  lands 
in  satisfaction  of  the  mortgage  debt.  Under 
this  Judgment  the  land  was  sold  August  24. 
1895,  to  the  plaintiffs  in  the  action,  and  on 
March  3,  1896,  they  received  a  deed  therefor 
from  tbe  officer  who  made  the  sale,  and  on 
March  24,  1896,  they  conveyed  tbe  land  to 
tbe  plaintiff  herein.  September  18,  1895,  the 
defendants  in  the  action  appealed  from  the 
judgment  without  giving  any  bond  staying 
its  execution,  and  on  October  7,  1896,  the 
judgment  was  reversed  by  this  court.  Go- 
linsky  v.  Allison,  114  Cal.  458,  46  Pac.  295. 
The  plaintiff  brought  this  action  March  19, 
1897.  Judgment  was  rendered  in  his  favor, 
from  which,  and  from  an  order  denying  a 
new  trial,  the  present  appeal  has  been  taken. 

The  qnestlon  presented  by  the  appeal  Is 
whether  the  title  taken  by  the  plaintiff  un- 
der tbe  conveyance  from  the  Golinskys  was 
defeated  by  a  reversal  of  the  Judgment  un- 
der which  their  title  was  derived.  It  is  con- 
tended by  the  appellant  that  at  the  time  of 
tbe  sale  under  tbe  Judgment  the  Golinskys 
took  only  a  defeasible  title  to  the  land  pur- 
chased by  them,  and  that  tbe  effect  of  the 
reversal  of  the  Judgment  was  to  set  aside 
and  vacate  the  sale,  and  that,  as  they  could 
not  transfer  to  the  plaintiff  any  greater  In- 
terest than  they  themselves  had,  the  title 
taken  by  him  under  the  deed  from  them  was 
also  defeated.  The  respondent,  on  the  other 
hand,  contends  that,  where  the  plaintiff  pur- 
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ehasM  tbe  defendant's  properly  at  a  sale 
bad  under  Mb  own  lodgment,  and,  wblte  the 
judgment  la  nnreversed,  conveys  It  to  a  tblrd 
person,  the  title  of  bis  grantee  will  not  be 
affected  by  a  snbaeqaent  reversal  of  the  Judg- 
ment; and  In  support  of  this  proposition  he 
relies  upon  section  957,  Code  Civ.  Proc.,  and 
has  also  cited  several  cases  from  other  juris- 
dictions. The  rule  is  unquestioned  that  if 
a  stranger  to  the  action  purchasee  the  de- 
fendant's property  at  the  execution  Bale,  hia 
title  thereto  will  not  be  affected  by  a  8ul>- 
sequent  reversal  of  the  judgment  (Freeman 
on  Executions,  8  847);  the  chief  ground 
therefor  being  that  given  in  Manning's  Case, 
8  Ca  187,  that  otherwise  he  would  lose  both 
his  money  and  the  land,  and  there  would  Iw 
no  Inducement  to  purchase  at  judicial  sales. 
If  the  purchase  is  made  by  the  plaintiff  in 
the  action,  under  the  great  weight  of  aathor- 
Ity  bis  title  will  be  defeated  by  a  subsequent 
reversal  of  the  Judgment  This  rule  was 
adopted  in  this  state  in  Reynolds  v.  Harris, 
14  Gal.  667,  76  Am.  Dec.  4S9.  Whether  the 
reversal  of  the  Judgment  will  affect  the  title 
of  the  grantee  of  the  plaintiff  who  has  thus 
purchased  the  land  has  been  differently  de- 
cided in  different  Jurisdictions;  in  some  by 
reason  of  statutory  provisions,  and  In  others 
depending  upon  the  manner  in  which  the 
question  has  been  presented.  In  those  juris- 
dictions in  which  It  is  held  that  the  title 
of  the  plaintiff  himself,  who  becomes  the 
purchaser,  la  not  affected  by  a  reversal  of 
tiie  Judgment,  the  courts  necessarily  hold 
that  the  title  of  hia  grantee  will  not  be  affect- 
ed, and  the  cases  dted  therefrom — Parker  t. 
Anderson,  B  T.  B.  Hon.  446,  and  Bickerstaff 
▼.  DelUnger,  6  N.  C.  272 — need  not  be  consid- 
ered. In  Nebraska  it  is  provided  by  section 
008  of  the  Code  of  Civil  Procedure  of  that 
state  that  the  reversal  of  a  Judgment  "shall 
not  defeat  or  affect  the  title  of  a  purchaser" 
of  land  theretofore  sold  in  satiafbction  of 
■neb  judgment,  and  in  the  case  of  McAus- 
land  T.  Pundt,  1  Neb.  211,  88  Am.  Dec.  858, 
dted  by  the  respondent,  the  oonrt  Invokea 
that  provision  in  support  of  its  decision.  In 
some  of  the  cases  dted  on  behalf  of  the 
respondent  the  court  has  discussed  and  stat- 
ed the  general  rules  applicable  to  the  title 
of  property  purchased  under  a  Judgmoit 
which  la  subsequently  reversed,  and  the  mle 
thus  stated  has  been  followed  in  those  states, 
without  any  discussion  of  the  prlndples  upon 
which  the  rule  is  based,  as  authority  in  cases 
where  the  facts  were  widely  different  For 
example.  In  McJllton  r.  Love,  13  111.  486,  64 
A0L  Dec.  449,  which  la  referred  to  in  subse- 
quent cases  in  that  state  as  the  authority 
for  thetr  dedsion,  the  court  says  In  its  opin- 
ion, "The  rights  of  third  persons  are  not  af- 
fected by  the  reversaL"  This  expression  waa 
purely  obiter,  for  the  court  held  that  Mc- 
Jllton was  not  a  "^third  person,"  Inasmuch 
as  he  had  taken  an  assignment  of  the  Judg- 
ment, and  bad  control  of  the  execution  un- 
der which  he  had  purchased  the  land.  Thla 
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case,  however,  la  referred  to  as  the  authority 
for  subsequent  dedsions  in  that  state  which 
hold  that  the  grantee  of  a  plaintiff  who  pur- 
chases at  a  sale  under  his  own  judgment  la 
not  affected  by  a  reversal  of  the  Judgment 

Many  of  the  cases  cited  by  the  respondent 
did  not  involve  the  rights  of  the  purchaser 
at  a  "sale  under  a  Judgment"  which  was  aft- 
erwards reversed,  but  the  purchase  was  made 
where  the  Judgment  had  been  a  direct  adju- 
dication of  the  plaintiff's  title  to  the  land. 
And  in  the  greater  number  of  the  cases  dted 
by  him  the  purchase  from  the  plaintiff  was 
made  before  any  step  had  been  taken  by  the 
defendant  for  a  reversal  of  the  judgment, 
and  the  purchaser  was  proteded  in  his  pur- 
chase upon  the  ground  that  it  was  made  on 
the  faith  of  a  judldal  declaration  that  tlie 
title  was  In  his  vendor;  that  a  defendant 
who  permits  a  final  judgment  against  tilm  to 
remain  of  record  without  questioning  Its  va- 
lidity can  invoke  no  equity  in  his  favor  for 
questioning  the  title  of  one  who  has  par- 
chased  his  property  in  reliance  upon  the  cor- 
rectness of  that  judgment.  See  Hunt  ▼. 
Loucks,  38  Cal.  382,  90  Am.  Dec.  404 ;  Rector 
▼.  Fitzgerald,  69  Fed.  808,  8  C.  C.  A.  277. 
Homer  v.  Zimmerman,  45  111.  14,  was  a  case 
of  strict  foreclosure  of  a  mortgage,  and  after 
the  decree  had  been  entered  the  plaintiff  con^ 
veyed  the  land  to  a  third  person.  The  bill 
of  review  under  which  the  decree  was  re- 
versed was  not  filed  until  two  years  there- 
after. In  Wadhams  v.  Oay,  73  111.  415,  Flag- 
ler, under  whom  the  defendants  derived  their 
title,  had  obtained  a  decree  in  1864,  declar- 
ing him  to  be  the  owner  in  fee  of  the  land. 
The  bill  of  review  under  which  the  decree 
was  reversed  was  not  brought  until  1866. 
The  court  held  that  the  purchases  "Interme- 
diate the  time  of  the  rendition  of  the  decree 
and  the  suing  out  of  the  writ  of  error,"  hav- 
ing been  made  in  good  faith,  for  value.  In 
reliance  upon  the  validity  of  the  decree,  wore 
entitled  to  be  proteded.  In  Guiteau  v.  Wise- 
ly, 47  111  433.  the  Judgment  under  which  the 
land  was  sold  was  rendered  In  September, 
1860,  and  at  the  sale  In  February,  1861,  the 
plaintiffs  became  the  purchasera  They  as- 
signed the  certificate  of  sale  March  14,  1862, 
and  in  November,  1863,  the  Judgment  was 
reversed  upon  a  writ  of  error  sued  out  by 
the  administrator  of  the  Judgment  debtor. 
The  assignees  of  the  certificate  were  held  to 
be  entitled  to  the  same  protedion  as  If  they 
had  purchased  at  the  sale.  It  does  not  ap- 
pear at  what  time  the  writ  of  error  was  sued 
out  As  the  Judgment  debtor  died  March  7, 
1862,  and  letters  of  administration  upon  his 
estate  could  not  have  been  granted  until  some 
time  thereafter,  it  Is  reasonable  to  assume 
that  it  was  later  than  Mnrcb  14th,  and  tbxt 
the  assignees  took  the  certificate  without  any 
notice  that  the  defendants  questioned  the  va- 
lidity of  the  Judgment  In  McBrlde  v.  Lone- 
worth,  14  Ohio  St.  349,  84  Am.  Doc.  3S3.  the 
bill  of  review  under  which  the  deoree  was 
reversed  was  not  filed  until  more  than  three 
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years  after  the  sale  under  the  decree.  More- 
over, the  court  held  in  that  case  that  Long- 
worth,  who  purchased  at  the  sale,  was  a 
"third  person,"  and  entitled  to  protection  as 
such.  What  was  decided  In  Taylor  v.  Boyd, 
3  Ohio,  338,  17  Am.  Dec.  603,  Is  fairly  ex- 
pressed in  the  syllabus  as  follows :  "A  party 
baring  title  to  land  under  a  decree  in  chan- 
cery conveying  in  good  faith  before  citation  on 
error  is  served,  a  reversal  of  the  decree  does 
not  divest  the  purchaser  of  title."  In  Mack- 
lin  V.  Allenberg,  100  Mo.  337,  13  S.  W.  350. 
the  validity  of  the  title  transferred  by  the 
plaintiff,  who  had  purchased  at  his  own  sale, 
was  upheld  on  the  grotind  that  It  "ought  not 
to  be  defeated  by  a  reversal  of  the  decree  on 
a  writ  of  error  sued  out  fully  a  year  after 
the  date  of  the  deed."  In  McCormick  v.  Mc- 
Clure,  6  Blackf.  467,  39  Am.  Dec.  441,  It 
appears  in  the  opinion  that  the  land  was  con- 
veyed "after  the  decree  and  before  the  com- 
mencement of  the  suit  In  error." 

None  of  the  foregoing  cases,  however,  or 
the  principles  governing  them,  have  any  ap- 
plication to  a  case  where  the  defendant  has 
appealed  from  the  Judgment  before  the  sher- 
IITs  deed  is  executed  to  the  plaintiff,  or  a 
sale  made  by  him  to  a  third  person.  By  such 
appeal  the  effect  of  the  judgment  as  evidence 
of  the  matters  determined  by  It  Is  suspended, 
even  though  Its  execution  Is  not  stayed. 
Woodbury  v.  Bowman,  13  Cal.  634;  Murray 
V.  Green,  64  Cal.  363,  28  Pac.  118;  In  re 
Blythe,  99  Cal.  472,  34  Pac.  108. 

As  against  the  authorities  cited  by  the  re- 
spondent, the  appellant  has  cited  Marks  y. 
Cowles,  61  Ala.  290,  In  which  the  facts  upon 
which  the  decision  was  rendered  were  in 
principle  identical  with  those  presented  In 
the  present  case.  There,  as  here,  the  land 
was  sold  In  satisfaction  of  a  money  Judg- 
ment, and  purchased  by  the  plaintiff  In  the 
action.  After  it  had  been  sold,  and  before 
the  time  for  a  conveyance,  the  defendant  ap- 
pealed from  the  Judgment,  but  did  not  cause 
its  execution  to  be  superseded.  Thereafter 
the  purchaser  received  a  conveyance  of  the 
land,  and  subsequently  sold  and  conveyed  It 
to  a  third  person,  a  stranger  to  the  action. 
After  this  conveyance  the  judgment  under 
which  the  property  was  sold  was  reversed. 
The  court  held  that  the  defendant  was  en- 
titled to  a  restitution  of  the  land,  upon  the 
ground  that  the  purchaser  from  the  plaintiff 
was  chargeable  with  notice  of  the  defeasible 
character  of  the  title  of  his  grantor;  saying: 
"The  Judgment  or  decree  must  be  shown  nec- 
essarily as  an  indispensable  element  of  the 
title  of  the  party  on  the  face  of  the  title  pa- 
pers. And  when  It  Is  shown  the  defeasible 
character  of  the  title  appears,  of  which  the 
vendee  is  bound  to  take  notice.  •  *  • 
The  right  of  a  party  aggrieved  by  an  errone- 
ous judgment  to  a  restoration  to  the  condi- 
tion in  which  he  was  when  It  was  rendered— 
the  prohibition  against  the  nse  of  such  judg- 
ment by  his  adversary  so  as  to  derive  ad- 
vantages he  cannot  restore— would  be  of  lit- 


tle avail  if,  through  the  mechanism  of  an 
alienation  to  a  party  bound  to  know  that  the 
right  and  prohibition  exists,  it  could  be  de- 
feated;" and  that  a  different  rule  would  au- 
thorize a  party  to  transfer  a  better  and  high- 
er title  than  he  acquired.  We  are  of  the 
opinion  that  the  principles  here  declared  cor- 
rectly state  the  rule  governing  the  decision 
to  be  rendered  in  the  present  case.  See,  also, 
Freeman  on  Executions  (3d  Ed.)  {  347;  Dem- 
bltz  on  Laud  Titles,  p.  1229;  Dunnington  v. 
Blston,  101  Ind.  373;  Singly  v.  Warren,  18 
Wash.  434,  51  Pac.  1066,  63  Am.  St  Rep.  886. 
The  suggestion  that  this  case  was  thus  de- 
cided for  the  reason  tliat  there  Is  no  statute 
in  Alabama  declaring  the  rights  of  the  parties 
or  prescribing  the  procedure  to  be  followed 
In  case  of  a  reversal  of  the  Judgment  does  not 
Impair  its  weight  as  an  authority.  The  rights 
of  the  defendant  whose  property  has  been 
taken  upon  a  judgment  which  is  subsequently 
reversed  do  not  depend  upon  the  provision  of 
section  957,  Code  C9v.  Proc.  That  section  is 
not  restrictive  of  his  rights,  but  Is  a  remedial 
statute,  and  Is  to  be  liberally  construed.  The 
appellate  court  could  have  jurisdiction  over 
only  the  parties  before  It,  and  would  have  no 
authority  to  restore  to  the  defendant  property 
over  which  the  plaintiff  had  ceased  to  have 
any  control.  In  Reynolds  v.  Harris,  supra, 
the  proceedings  were  Instituted  In  the  dis- 
trict court,  and  the  action  of  that  court  was 
upheld,  not  by  reason  of  the  statute,  but  by 
virtue  of  the  Inherent  power  In  the  court  to 
make  restitution  of  what  had  been  lost  by 
reason  of  Its  erroneous  judgment  See,  also, 
Dater  ▼.  Troy  Turnpike  Co.,  2  Hill,  629; 
Gott  V.  Powell,  41  Mo.  416. 

Section  1048,  Code  Oiv.  Proc,  declares:  "Aa 
action  Is  deemed  to  be  pending  from  the  time 
of  its  commencement  until  It  is  finally  de- 
termined upon  appeal,  or  until  the  time  for 
appeal  has  passed,  unless  the  Judgment  is 
sooner  satisfied."  Any  alienation  of  the  prop- 
erty Involved  In  an  action  while  It  Is  pending 
is  subject  to  the  rights  of  the  other  party, 
and  will  be  bound  by  the  Judgment  thereafter 
rendered  in  the  case.  2  Pom.  Bq.  Jur.  {  637 
et  seq.  It  does  not  appear  from  the  record 
herein  whether  a  notice  of  lis  pendens  had 
been  filed  in  the  foreclosure  suit  but  it  does 
appear  that  the  plaintiff  derived  his  title  to 
the  land  through  the  sheriff's  deed  to  Oolin- 
sky,  executed  under  the  Judgment  in  that  ac- 
tion. "The  grantee  Is  charged  with  notice 
of  the  deeds  and  documents  from  which  he 
deralgns  his  title.  When  he  purchases  from 
the  plaintiff  in  the  execution,  he  is  presumed 
to  know  the  course  of  proceedings  and  state 
of  the  record  from  which  the  title  of  his 
grantor  proceeded,  and  he  Is  presumed  to 
know,  too,  that  the  right  of  the  defendant  is 
to  take  an  appeal  within  the  statutory  period, 
and  also  the  consequences  of  the  successful 
prosecution  of  this  right;  and  he  must  be  sup- 
posed to  purchase  with  reference  to  these 
things."  Reynolds  v.  Harris,  supra.  See. 
also,  4  Kent,  Com.    179;    Story's  Bq.  Jar.  | 
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400;  Wastabnrne  on  Real  Property,  i  2216; 
2  Pom.  Eq.  Jar.  i  626  et  seq.;  Marks  ▼. 
Oowles,  snpra;  Speck  t.  Biggin,  40  Mo.  405; 
Smltli  T.  Cottrall,  M  Ind.  379.  The  plaintiff 
was  chargeable  with  notice,  at  the  time  he 
purchased  the  land,  of  the  character  of  Go- 
Unsky'B  title,  and  he  was  therefore  put  upon 
inquiry,  and  bound  by  all  the  facts  which 
such  inquiry  would  have  disclosed.  Upon 
such  Inquiry  he  would  have  learned  that  Go- 
linsky  had  purchased  the  land  at  a  sale  un- 
dcr  a  judgment  in  an  action  in  which  be  was 
the  plaintiff;  that  before  the  execution  of  the 
sberitTs  deed  under  the  sale  the  defendants 
had  appealed  from  the  Judgment,  and  that 
the  appeal  was  still  pending;  that  thereby 
the  validity  of  Golinsky's  title  to  the  prop- 
erty was  disputed  by  the  defendants  In  that 
action,  and  would  be  defeated  by  a  reversal 
of  the  Judgment 

Neither  is  the  plaintiff  herein  in  a  position 
to  invoke  any  protection  under  the  provisions 
of  section  937,  Code  Civ.  Proc.  By  the  terms 
of  that  section,  as  amended  In  1874,  the  court 
la  authorized  to  make  restitution  "so  far  as 
such  restitution  Is  consistent  with  protection 
of  a  purchaser  at  a  sale  ordered  by  the  Judg- 
ment or  had  under  process  issued  upon  the 
Judgment."  The  plaintiff  herein  did  not  pur- 
chase the  property  "at  a  sale  ordered  by  the 
Judgment,"  and  the  prlnclplea  under  which 
protection  is  given  to  strangers  who  purchase 
at  Judicial  sales  have  no  application.  He  did 
not  purchase  the  property  until  after  the'  sale 
bad  been  completed  by  the  execution  of  the 
sheriff's  deed,  and  until  after  an  appeal  had 
been  taken  from  the  Judgment  and  he  had 
become  chargeable  with  notice  of  the  defects 
In  Golinsky's  title.  He  is  therefore  not  in  a 
position  to  Invoke  any  equity  In  his  favor, 
or  to  claim  any  protection  from  the  restitu- 
tion which  Gollnsky  would  have  been  requir- 
ed to  make. 

As  the  effect  of  the  reversal  of  the  Judz- 
ment  was  to  set  aside  the  sale  to  the  Goliii- 
skys,  the  appellant  herein  was  thereby  re- 
stored to  his  original  estate  in  the  land.  He 
did  not  require  any  order  of  restitution  from 
the  court  to  enable  him  to  assert  his  right  to 
this  estate,  and  it  was  incumbent  upon  the 
plaintiff  herein,  before  be  could  have  his  title 
quieted,  to  establish  a  title  in  himself  sui)e- 
rlor  to  that  of  the  appellant.  See  Black  v. 
Vermont  Marble  Co,  137  CaL  683,  70  Pac 
776. 

Whether  the  appellant  is  estopped  from  ob- 
jecting to  the  validity  of  the  sale  to  the  re- 
spondent cannot  be  determined  upon  this  ap- 
peal. The  record  does  not  disclose  any  issue 
upon  that  proposition  before  the  superior  court 
(Newhall  v.  Hatch,  134  Cal.  269,  66  Pac.  260, 
65  L.  R.  A.  673),  and  that  court  did  not  make 
any  finding  to  that  effect  Whether  one  is 
estopped  by  bis  conduct  Is  a  question  of  fact 
to  be  dptermliied  from  the  evidence  in  refer- 
ence thereto.  We  cannot  assume  from  the  evi- 
dcn>.-e  before  that  court  that  it  would  have 
found  that  the  appellant  was  so  estopped, 
and  It  la  not  within  the  JurlsdlctioD  of  this 


court  to  make  a  finding  of  fact  fh>m  the  evi- 
dence before  that  court 

The  objection  that  the  statemmt  on  motion 
for  a  new  trial  does  not  sufficiently  specify 
the  particulars  in  which  the  evidence  is  in- 
sufficient to  justify  the  decision  is  overruled. 
It  is  stated  therein,  "The  foregoing  consti- 
tutes substantially  all  the  evidence  given  up- 
on the  trial."  See  Standard  Quicksilver  Oo. 
T.  Hablshaw,  132  CaL  115,  64  Pac  113. 

We  advise  that  the  Judgment  and  order 
denying  a  new  trial  be  reversed. 

Wa  concur:   GRAY,  O.;   CHIPMAN,  O. 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  and  order  denying  a 
new  trial  are  reverstnl:  McI-'AULiA>il>,  J.; 
UKNSUAW.  J.:  LUUIGAN,  J, 


(143  Col.  IM) 
CAVANAHCn  T.  WHOLET.    (Cac  1,048.) 

(Supreme  Court  of  Caiifomia.     May  2,  1004.) 

rBSSCBIFTION  —  BIOIIT    OP    WAT  —  EVIOCNCS— 

CONTINUOUS   USEB— PUBLIC   LANDa— 

BALE— BIOIITS  or  OCCUPANT. 

1.  One  over  whose  land  a  right  of  way  was 
dnlmed  by  prescrii)tion  was  not  benefited  by 
the  fact  that  there  lind  been  a  temjiorary  ioter- 
ruptioD  of  the  use,  owing  to  the  obstruction  of 
the  way  by  a  third  person  on  oiher  land. 

2.  One  claiming  the  acquisition  of  a  riKfat  of 
way  over  land  by  prescription  is  not  affected 
b^  temiwrary  interruption  owing  to  the  obstruc- 
tion of  the  way. 

3.  Code  Civ.  Proc  i  19A3,  subd.  6,  provides 
that  it  is  a  disputable  presumption  that  evidence 
willfully  suppressed  would  be  adverse  if  pro- 
duced, and  subdivision  6  provides  that  it  Is  a 
similar  presumption  that  higher  evidence  would 
be  adverse,  from  inferior  being  produced.  Held, 
that  where,  on  issue  as  to  whether  defendant 
had  used  a  right  of  way  continuously  and  no- 
toriously, so  as  to  acquire  a  right  by  prescrip. 
tion,  plaintiff  failed  to  introduce  any  evidence 
contrary  to  that  introduced  by  defendant,  bis 
failure  was  a  strong  confirmation  of  defendant's 
evidence. 

4.  On  an  issue  as  to  whether  a  right  of  way 
hnd  been  acquired  by  prexcription,  evidence  hela 
to  show  that  the  nse  of  the  way  had  been  oon- 
tiouoiis  and  notorious. 

.'i.  One  in  adverse  possession  of  land  may  ac- 
quire a  right  of  way  over  the  same  by  prescrip- 
tion. 

6.  Flndinirs  of  the  trial  court  on  conflicting 
evidence  will  not  be  disturbed  on  appeal. 

7.  The  rule  as  to  the  practical  and  agreed 
location  of  a  boundary  line  has  no  applicntioa 
unless  the  boundary  is  between  contiguous  lands 
of  the  parties. 

8.  The  fact  that  one  was  in  actual  occupancy 
of  land  patented  to  a  railroad  company  did  not 

five  him  a  superior  right  to  purchase  the  same 
rom  the  railroad,  as  against  another,  in  the 
absence  of  any  privity  between  himself  and  the 
other. 

Commissioners'  Decision.  Department  3. 
Appeal  from  Superior  Court  Siskiyou  Coun- 
ty; J.  S.  Beard,  Judge. 

Suit  by  R.  D.  Cavanaugb  against  Jamea 
Wboley.  Prom  a  judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

Y 1.  See  Adverse  rassssslon.  vol.  1,  CsM.  inc.  | 
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James  D.  Farraher  and  James  D.  Falrchlld, 
for  appellant  GUIU  &  Xapscott,  for  respond* 
ent 

SMITH,  O.  Appeal  from  an  order  denying 
defendant's  motion  for  a  new  trial.  The  suit 
was  brought  to  quiet  title  to  the  S.  E.  V4  of 
section  21>  of  the  township  described  In  the 
complaint.  The  plaintiff  deraigns  title  under 
a  patent  from  the  United  States  to  the  Cen- 
tral raclfic  Railroad  Company,  of  date  July 
27,  18a5,  and  a  deed  of  date  July  27,  1869, 
from  the  grantee  to  plaintiff,  based  on  a  con- 
tract of  sale  to  Joseph  Cavanaugb,  deceased, 
of  date  July  22,  IStS),  In  which  year,  and 
presumably  before  the  date  mentioned,  the 
title  of  the  railroad  company  became  rested 
by  the  loc-atiuu  of  its  Hue,  Jatunn  v.  Smith, 
95  Cal.  l.->4,  30  Pac.  200. 

The  principal  defen.se  rests  upon  an  alleged 
oral  agreement  made  in  the  year  1874  between 
the  defendant  and  Joseph  Cavanaugh,  who 
were  then  owners  or  occupants  of  lands  abut- 
ting on  the  land  in  question— the  lands  of  the 
latter  lying  on  the  east,  and  those  of  the  de- 
fendant on  the  west  By  the  terms  of  this 
contract,  as  alleged.  It  was  agreed  the  parties 
should  Inclose  and  occupy,  Cavanaugh  the 
eastern,  and  the  defendant  the  western,  por- 
tion of  the  laud  in  question,  and  that,  when 
the  land  should  come  into  market,  it  should 
be  purchased  In  the  name  of  one  of  them  for 
the  benefit  of  both,  and  the  land  occupied  by 
the  other  conveyed  to  him  by  the  purchaser 
on  payment  of  his  part  of  the  purchase  mon- 
ey. Accordingly,  it  Is  alleged  in  the  answer, 
a  fence  was  built  on  the  dividing  line  agreed 
upon,  and  possession  of  their  respective  parts 
of  the  land  taken  and  ever  since  maintained 
by  the  parties;  and  In  the  year  1889,  in  pur- 
Biuince  of  tlie  contract,  the  above-mentioned 
application  to  purchase  the  land  was  made  to 
the  railroad  company  by  Cavanaugh.  The 
same  facts  are  set  out  in  a  cross-complaint 
containing  two  counts,  but  each  adding  some- 
what to  the  statement;  the  first  alleging  that 
the  line  of  fence  was  agreed  upon  in  advance 
of  its  construction,  and  thereafter,  until  Just 
before  the  beginning  of  the  suit,  continuously 
recognized  by  the  parties  interested  as  the 
boiuidary  between  the  lands  of  the  parties; 
the  second,  that  the  defendant  entered  upon 
the  occupancy  of  the  land  in  question,  rely- 
ing upon  the  general  offer  of  the  railroad 
company  to  sell  to  actual  occupants,  and  with 
intention  to  purchase  the  same,  but  was  in- 
duced to  forego  such  Intention,  as  to  the  east- 
em  part  of  the  land,  by  the  proposition  of 
Cavanaugh  to  enter  into  the  alleged  oral 
agreement,  which  was  accepted,  as  above 
stated.  And  in  connection  with  these  mat- 
ters It  is  further  alleged  in  each  count  and 
In  the  answer,  and  Is,  in  effect  admitted, 
that  defendant  has  offered  to  pay  bis  part  of 
tbe  purchase  raone.v,  and  demanded  a  deed, 
which  plaintiff  has  refused  to  make.  Finally, 
In  an  amendment  to  the  answer,  the  claim  is 
made  to  a  right  of  way  by  prescripUim  oTw 


the  part  of  the  land  In  controversy  occupied 
by  the  defendant. 

It  will  be  seen,  therefore,  summarizing  the 
defendant's  pleadings,  that  four  aflLrmative 
defenses  or  causes  of  action  are  set  up,  name- 
ly: (1)  Tlie  alleged  oral  agreement;  (2)  ttae 
alleged  establishment  and  maintenance  of  the 
fence  by  the  parties  as  an  agreed  boundary 
line;  (3)  tbe  alleged  preferred  right  to  pur- 
chase from  the  railroad  company;  and  (4)  the 
alleged  right  of  way.  Upon  each  of  these 
issues  the  findings  of  the  court  are  adverse 
to  the  defendant  and  it  Is  claimed  by  the 
appellant,  as  to  each  of  them,  that  the  evi- 
dence was  insufficient  to  justify  the  findings. 

The  last  point  will  be  first  considered.  It 
Involves  two  questions,  the  one  of  fact  and 
the  otlier  of  law.  As  to  the  former,  tbe  court 
finds  that  tbe  defendant  has  not  for  20  years, 
or  for  any  time,  used  tbe  road  claimed  as  a 
right  of  way  either  "openly  or  notoriously  or 
peaceably  or  exclusively  or  continuously  or 
adversely,"  etc.  But,  unless  as  to  tbe  ad- 
verse nature  of  tbe  use,  which  will  be  con- 
sidered presently,  the  contrary  plainly  ap- 
pears from  the  evidence.  Tbe  road,  as  It  now 
stands,  it  appears,  is  a  plain  one,  and,  accord- 
ing to  the  defendant's  testimouy,  was  in  ex- 
istence in  1874,  and  for  several  years  prior  to 
that  date;  and  it  has  continued  to  exist  ever 
since  unchanged,  "except,  perhaps,  at  tbe 
creek  crossing,  where  it  washed  away  some." 
During  all  this  period,  he  says,  he  has  openly 
and  habitually  used  it  as  a  way  between  Ms 
lands  adjacent  to  the  land  In  question,  and, 
except  during  one  year,  when  the  road  was 
obstructed,  on  land  beyond  the  land  in  con- 
troversy, by  one  Clark— who  had  bought  some 
hind  there,  but  was  bought  out  by  the  defend- 
ant In  the  following  year— without  Interrup- 
tion. On  this  obstruction  much  stress  is  pla- 
ced by  the  defendant's  counsel,  but  the  act 
of  Clark  could  not  inure  to  the  benefit  of 
plaintiff;  nor  was  the  temporary  Interruption 
of  the  use,  without  intention  of  abandonment 
In  any  way  material.  Lndyman  v.  Grave,  L. 
B.  6  Ch.  App.  7C8.  There  Is  nothing  in  the 
case  to  lead  us  to  doubt  the  defendant's  ac- 
count of  the  matter,  and  It  Is  confirmed  by 
the  peculiar  location  of  tbe  fence,  which  does 
not  conform  to  the  line  between  the  east  and 
west  halves  of  the  quarter  section,  but  ia 
80  located  as  to  conform  to  the  road,  and  to 
leave  It  outside  of  Cavanaugh's  inclosure. 
And  as  the  facts  testified  to  were  all  of  an 
open  and  notorious  character,  and  readily  to 
be  disproven.  If  false,  the  failure  of  tbe  plain- 
tiff to  Introduce  any  evidence  to  the  contrary 
must  be  taken  as  a  still  stronger  confirmation. 
Code  Civ.  rroc.  {  1063,  subds.  5,  6.  There 
can  be  no  doubt,  therefore,  that  the  road  has 
been  continuously  used  as  such  dating  all 
the  period  referred  to,  and  In  such  a  manner 
as  to  indicate  unmistakably  the  intention  of 
the  defendant  permanently  to  appropriate  It 
to  that  use  as  a  means  of  communication  be- 
tween his  lands  lying  to  the  west  and  to  the 
northeast  of  the  land  in  question.    The  de- 
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fendaot  aim  testifies  as  to  the  advetse  na* 
tore  of  his  dalm,  and  Is  not  contradicted. 

This  leaves  ns  to  consider,  therefore,  the 
general  question  whether  a  right  of  way  by 
prescription  can  be  acquired  by  one  In  ad- 
verse possession  of  the  servient  tenement; 
and,  as  It  Is  clear  that,  of  the  two  elements 
of  prescription,  aser  and  adverse  claim,  the 
former  may  co-ezlst  with  soch  possession, 
this  question  must  be  regarded  as  relating 
only  to  the  latter.  The  precise  question  to 
be  considered  Is,  therefore,  whether  there  can 
be  a  claim  of  right  adverse  to  the  owner  by 
one  In  such  possession;  and  this  question,  we 
think,  cannot  be  otherwise  answered  than  in 
the  a£Brmatlve.  For  not  only  may  there  be  a 
claim  of  such  right  distinct  from  the  claim 
to  possession,  as,  for  example,  where  there  is 
such  claim,  and  the  possession  Is  afterwards 
acquired  (Code  Civ.  Proc.  {  1963,  snbd.  32), 
but  where  there  Is  no  such  antecedent  claim, 
and  the  user  of  the  way  Is  such  as  to  show 
an  intention  permanently  to  devote  the  land 
to  the  use,  the  adverse  claim  to  the  land  will 
necessarily  include  the  claim  to  use  the  land 
for  the  particular  use  indicated,  and  will  thus 
constitute  an  adverse  claim  to  the  right  of 
way  used.  Thus,  to  illustrate,  if  one  in  ad- 
verse possession  of  land  of  another  should 
construct  a  reservoir  on  the  land  occupied, 
with  a  canal  or  pipe  line  leading  therefrom 
to  his  lands  in  the  vicinity,  and  should  dui^ 
Ing  a  long  period  habitually  use  it  for  that 
purpose,  and  more  especially  If  it  could  l>e 
put  to  no  other  use.  this  would  clearly  indi- 
cate his  Intention  to  permanently  use  the  site 
of  the  reservoir  and  canal  exclusively  for 
that  purpose;  and  under  the  maxim,  "Omne 
majtis  continet  in  se  minus,"  the  claim  thus 
to  use  it  would  be  necessarily  Involved  in  the 
general  adverse  claim  to  the  land.  Broom's 
Iveg.  Max.  174.  Where,  Indeed,  the  title  to 
the  land  becomes  vested  in  the  party  in  pos- 
session, either  by  prescription  or  otherwise, 
all  adverse  claims  to  easements  must,  from 
the  nature  of  the  case,  cease,  for  one  cannot 
have  an  adverse  claim  against  one's  self.  But 
tills  reason  does  not  apply  to  the  case  before 
us,  and  hence,  until  there  is  a  merger,  if  the 
Intention  to  appropriate  the  land  to  the  use 
lie  shown,  the  claim  to  the  land  will  Include 
the  claim  thus  to  use  part  of  it;  and  this,  as 
port  of  tbe  general  claim,  will  be  adverse  to 
the  owner. 

The  other  points  In  tbe  case  may  be  briefly 
dlvposed  of.  As  to  the  alleged  oral  agreement, 
the  evidence  is  conflicting,  and  the  finding 
therefore  cannot  be  disturbed.  As  to  the  claim 
of  agreed  boundary,  the  mle  as  to  practical 
location  has  no  application  where  the  lands 
of  tbe  parties  are  not  contiguous.  Cavanaugh 
T.  Jackson,  91  Oal.  580,  27  Pac.  931.  And, 
finally,  as  to  the  claim  of  a  preferred  right  in 
the  defendant  to  purchase  from  the  railroad 
company,  there  is  no  pretense  of  acceptance 
by  the  defendant  of  the  company's  offer  to 
sell,  either  by  application  to  purchase,  or  by 
occupation  with  such  intent,  otherwise  than 


through  Oavanaugh  under  tbe  alleged  agree- 
ment, as  to  which  the  finding  la  adverse  to 
him.  Nor,  in  tbe  absence  of  any  privity  be- 
tween him  and  Cavanaugh,  did  this  mere  oc^ 
cupancy  affect  the  right  of  the  company  to 
sell,  or  of  Cavanaugh  to  buy,  the  land.  It 
will  be  proper  to  add  that  we  think  the  court 
went  beyond  a  Just  discretion  in  allowing  the 
leading  question  to  the  plaintiff,  when  on 
tbe  stand,  objected  to  by  the  appellant 

We  advise  that  the  order  appealed  from  be 
reversed,  and  the  cause  remanded  for  a  new 
trial  In  accordance  with  the  views  expressed 
In  this  opinion. 

For  tbe  reasons  given  in  tlie  foregoing  opin- 
ion, the  order  appealed  from  Is  reversed,  and 
the  cause  remanded  for  a  new  trial  on  tlie 
Issue  of  appellant's  alleged  right  of  wny: 
HENSHAW,  J.;  LOKIGAN,  J.;  McFAIt- 
LAND,  J. 

(32  Colo.  391) 

IOWA  GOLD  MIN.  CO,  v.  DIEFEN- 

THALBR.* 

(Supreme  Court  of  Colorado.     March  7,  1904.) 

MASTER  AND  8EKVART— INJUBIBS  TO  SBBVAMT— 
ASSUUFTION   or  BISK— PLKAOINO— DIRECTION 

or   VERDICT— Bnx  or  exceptions— motion 

TO  BTRIKK. 

1.  Where  the  trial  judge  found  as  a  fact  that, 
though  appellant  had  not  presented  his  bill 
of  exceptions  to  counsel  for  appellee  within  the 
time  prescribed  by  an  order  of  court,  appellee's 
counsel  had  been  afforded  a  reasonable  oppor- 
tunity to  examine  the  bill  before  it  was  pre- 
sented to  the  court  for  signature,  and  that 
the  order  fixing  the  time  had  been  substantially 
complied  with,  a  motion  to  strike  out  the  bill 
because  appellant  had  not  strictly  complied  with 
such  order  will  be  denied. 

2.  Where  plaintiff,  an  operative  in  an  ore 
concentrating  mill,  was  employed  to  operate 
a  tram  on  which  buckets  of  ore  were  trans- 
ported from  one  mill  to  another  by  means  of 
switches,  which  were  simple  devices  operated 
by  hand,  and,  In  performing  his  duties,  plaintiff 
could  not  have  failed  to  observe  that  a  certain 
switch  was  not  supplied  with  a  flange  on  the 
inner  side,  which  would  have  made  the  connec- 
tion with  the  main  tram  track  more  secure,  but 
he  made  no  objection  to  using  such  switch,  and 
voluntarily  continued  in  defendant's  service  with 
knowledge  of  the  defect,  if  any,  he  assumed 
the  risk  of  injury  from  tbe  falling  of  a  bucket 
caused  by  such  a  defect. 

3.  Where,  in  an  action  for  injuries  to  a 
servant,  plaintiff's  testimony  disclosed  that  he 
assumed  the  risk  which  resulted  in  his  Injury, 
defendant  was  entitled  to  the  direction  of  a  ver- 
dict in  its  favor  on  that  ground,  though  the 
defense  of  assumed  risk  had  not  been  pleaded. 

Appeal  from  District  Court  San  Juan 
County;   James  L.  Russell,  Judge. 

Action  by  William  DIefenthaler  against 
the  Iowa  Gold  Mining  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

Thomas,  Bryant  &  Lee,  for  appellant. 
Charles  A.  Jobnson  and  Stuart  &  Murray, 
for  appellee. 

■Reheu-lng  denlsd  June  6,  U04. 
IT  z.  Bm  Master  and  Servant^  voL  H  Cant  Die 
I  U3. 
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GABBERT,  C.  J.  "When  the  hill  of  excep- 
tions was  first  lodged  in  this  court,  the  ap- 
pellee moved  to  strike  it  from  the  tiles.  The 
motion  was  denied,  because  the  ground  upon 
which  it  was  based,  in  so  far  as  It  was 
sought  to  attack  the  correctness  of  the  bill, 
could  not  be  established  in  the  manner  at- 
tempted. Leave  was  granted  the  appellee  to 
withdraw  the  bill  for  the  purpose  of  amend- 
ment. It  was  withdrawn  for  this  purpose. 
Amendments  were  allowed  by  the  tiial  Judge, 
and  the  bill  returned.  The  result  is  that  In 
some  particulars  the  record  is  confused,  but 
on  the  vital  question  in  the  case  it  is  clear. 
Before  proceeding,  however,  to  a  discussion 
of  the  cause  upon  its  merits,  there  remains 
one  question  raised  by  the  motion  to  strike 
to  dispose  of.  The  order  fixing  the  time 
within  which  the  bill  of  exceptions  was  to  be 
tendered  the  trial  Judge  for  signature  pro- 
vided that  it  should  be  presented  to  coun- 
sel for  appellee  for  inspection  at  least  ten 
days  before  the  e.\piration  of  that  time.  It 
was  not  placed  in  the  hands  of  such  counsel 
until  seven  or  eight  days  before  the  day 
that  it  was  to  be  tendered  the  trial  judge. 
In  support  of  the  motion  to  strike,  it  Is  urged 
that  the  Judge  could  not  waive  the  provision 
of  tlie  order  with  respect  to  the  time  the  bill 
was  to  be  handed  counsel  for  appellee  for  in- 
spection. The  purpose  of  the  order  was  to 
afford  counsel  for  appellee  an  opportunity 
to  examine  the  bill.  This  part  of  the  order 
was  in  no  manner  Jurisdictional.  It  did  not 
deprive  the  Judge  of  power  to  sign  the  bill, 
even  if  not  strictly  complied  with,  if  he  was 
satisfied  that  counsel  for  appellee  had  been 
afforded  the  opportunity  which  was  its  pur- 
]X)8e.  When  the  bill  was  presented  to  the 
Judge,  objection  was  made  to  its  being  sign- 
ed because  of  the  failure  to  comply  with  tliat 
part  of  the  order  under  consideration.  In 
passing  upon  this  proposition,  the  trial  Judge 
found  that  counsel  for  appellant  had  afford- 
ed counsel  for  appellee  all  reasonable  oppor- 
tunity to  examine  the  bill  before  it  was 
presented  to  him  for  signature.  It  thus  ap- 
pears that  the  order  was  substantially  com- 
plied with,  and  its  purpose  accomplished. 
The  motion  to  strike  must  therefore  be  de- 
nied. 

Tlie  action  was  commenced  by  appellee  to 
recover  from  appellant  damages  for  injuries 
sustained  by  the  alleged  negligence  of  the  lat- 
ter. The  trial  resulted  in  a  verdict  and  Judg- 
ment for  the  plaintiff,  from  which  the  defend- 
ant appeals.  At  the  close  of  the  testimony  for 
plaintiff,  the  defendant  moved  for  a  peremp- 
tory instruction  directing  the  Jury  to  return 
a  verdict  in  its  favor.  Among  other  grounds 
assigned  In  suppoi-t  of  this  motion  was  one 
to  the  effect  that  the  injur>-  was  the  result 
of  one  of  the  hazards  which  plaintiff  assum- 
ed. This  motion  was  denied.  In  order  to 
properly  discuss  this  question,  a  brief  rfsumfi 
of  the  testimony  of  plaintiff  becomes  neces- 
sary.   He  was  employed  In  a  mill  operated 


by  the  defendant.  One  of  his  duties  was  to 
move  concentrates  from  one  part  of  the  mill 
to  another.  This  was  effected  by  means  of 
buckets  suspended  on  wheels  resting  on  a 
rail  or  rigid  tram  attached  to  a.  frame  about 
U14  feet  from  the  floor.  Side  trams  slmihirly 
constructed  were  connected  with  the  main 
tram  at  {mints  where  it  curved  sharply,  so 
that  the  buckets  could  be  moved  to  and  from 
various  parts  of  the  mill.  The  counectiou 
between  each  side  tram  and  the  main  one 
was  effected  by  means  of  a  switch.  This 
switch  was  constructed  of  the  same  material 
as  the  tram,  and  worked  laterally  on  a  binge 
or  pivot  attached  to  the  side  tram,  and  was 
so  arranged  as  to  permit  of  a  slight  vertical 
movement.  The  other  end  of  the  switch, 
when  closed,  rested  on  and  along  the  main 
tram,  so  that  a  continuous  track  was  form- 
ed by  the  connection  thus  made.  Plaintiff 
was  engaged  in  operating  one  of  the  buckets, 
and,  in  so  doing,  it  was  his  duty  to  close  the 
switch  connecting  the  side  tram  over  which 
he  moved  the  bucket  under  his  control.  Just 
prior  to  his  injury  he  had  returned  with  an 
empty  bucket,  and,  in  order  to  divert  it  from 
the  main  tram  to  the  branch  leading  to  the 
place  where  it  was  loaded,  closed  the  switch. 
Shortly  after  he  started  back  with  a  loaded 
bucket,  but  the  switch  was  not  then  in  place, 
or  the  connection  had  in  some  way  been 
broken,  and,  as  the  end  which  should  have 
rested  upon  the  main  tram  was  not  support- 
ed, the  switch  was  broken  at  the  pivot,  and 
the  bucket  fell,  breaking  his  leg.  This  pur- 
tifular  switch  was  grooved  on  the  underside 
so  as  to  fit  closely  on  the  main  tram  and 
prevent  its  slipping  off.  Other  switches  In 
the  mill  had  a  flange  on  the  inner  side, 
which  was  an  additional  safeguard  against 
slipping  when  closed.  Plaintiff  knew  of 
these  switches,  and,  in  perfonning  his  work, 
had  occasion  to  use  them  more  or  les.s.  Each 
switch  was  worked  by  hand.  On  returning 
witli  the  loaded  bucket,  he  made  no  exami- 
nation of  the  switch.  At  the  time  of  his 
injury  he  was  26  years  of  age.  Pi-evious  to 
his  employment  by  the  defendant  he  had 
worked  in  another  mill  In  the  near  vicinity 
for  the  period  of  about  eight  months,  where 
he  had  used  a  system  of  trams  and  switches 
similar  in  structure  to  those  in  the  mill  of 
defendant.  He  had  been  in  the  employ  of  de- 
fendant alKiut  three  months,  and  for  the 
period  of  something  like  two  weeks  before 
his  Injury  had  been  engaged  in  operating 
buckets  over  the  tram,  making  from  10  to 
25  trips  a  day.  His  claim  for  damages  Is 
based  upon  the  ground  that  his  injury  was 
caused  by  the  negligence  of  the  defendant  in 
failing  to  furnish  a  reasonably  safe  switch,  in 
that  the  groove  was  not  sufficient  to  hold  it 
In  place.  It  does  not  appear  that  he  ever 
made  any  complaint  concerning  this  switch, 
or  that  any  promises  were  made  to  him  that 
its  alleged  defects  would  be  remedied.  There 
was  testimony  tending  to  prove  that  a  switch 
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without  a  flauge  could  be  jarred  from  the 
main  track.  The  switch  in  question  was  not 
a  complicated  piece  of  machinery.  In  fact, 
is  was  a  very  simple  device.  It  was  the 
duty  of  the  plaiutiflT  to  operate  it.  In  dolug 
BO,  he  could  not  fall  to  observe  its  alleged  de- 
fects. There  was  no  concealed  danger  about 
its  use.  The  c-onsequences  which  would  re- 
sult from  running  a  loaded  bucket  upon  It 
when  not  connected  with  the  main  track 
were  apparent  to  any  person  of  ordinary  in- 
telligence. If,  as  claimed,  the  groove  was  not 
sufficient  to  hold  it  in  place,  that  was  a  de- 
fect in  its  construction  which  must  have 
occurred  to  any  one  with  the  experience  in 
operating  a  switch  of  that  character  which 
the  plaintiff  had.  In  opening  and  closing 
it,  he  could  readily  see  how  It  was  construct- 
ed. He  knew  that  other  switches  which  he 
bad  occasion  to  use  were  supplied  with  a 
flange  on  the  inner  side,  which  made  the  con- 
nection more  secure  when  a  switch  thus 
equipped  was  closed.  The  closing  of  the 
switch  in  question  was  entirely  witliln  his 
own  control.  If  defective,  he  must  have 
known  that  fact,  or  by  the  exercise  of  the 
most  ordinary  care  should  have  known  it. 
He  made  no  objection  to  its  use,  nor  was  any 
promise  made  on  the  part  of  the  defendant  to 
remedy  the  alleged  defect.  It  thus  appears 
that  plaintiff  voluntarily  continued  in  the 
service  of  the  defendant  with  knowledge,  or 
means  of  knowledge,  equal  to  it,  respecting 
the  alleged  defects  in  the  switch  entirely  un- 
der bis  control,  without  objection  on  his  part, 
or  promise  by  the  defendant  to  remedy  such 
defect.  In  such  circumstances  he  did  not 
make  out  a  case  to  submit  to  the  jury.  An 
employ^  assumes  the  risks  arising  from  im- 
l^crfectious  in  the  appliances  under  his  con- 
trol which  he  uses  in  connection  with  his 
employment  that  are  open  and  visible,  aud 
the  defects  therein  which  lie  might  liave 
known  liy  the  exercise  of  ordinary  care, 
when,  without  objection  on  his  part,  or  prom- 
ise by  Ills  employer  to  remedy  such  alleged 
defective  appliances,  he  continues  in  the  serv- 
ice for  which  he  was  engaged.  Denver  Tram- 
way Co.  V.  Nesbit,  22  Ck)io.  408,  45  Pac.  405 ; 
Jenney  Electric  L.  &  P.  Co.  v.  Murpliy,  115 
Ind.  506,  18  N.  E.  30;  Rogers  v.  Galveston 
City  Ry.  Co.,  70  Tex.  502,  15  S.  W.  540.  The 
motion  of  defendant  for  a  verdict  in  Its 
favor  should  have  been  sustained. 

Counsel  for  plaintiff  contend  that  assump- 
tion of  risk  is  an  affirmative  issue  that  must 
be  spei-inliy  pleaded.  This  would  be  an  Im- 
portant question  in  case  the  defendant  had 
attempted  to  establish  a  state  of  facts  from 
which  it  api^ared  that  the  injury  sustained 
by  the  plaintiff  was  the  result  of  an  assumed 
risk  on  his  part;  but  where,  as  in  this 
Instance,  the  testimony  on  the  part  of  the 
plaintiff  discloses  that  he  assumed  the  risk 
which  resulted  in  bis  injury,  the  question  of 
the  character  of  the  defense  interposed  by 
ti:e  defendant  is  not  involved. 


The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial.     Revereed  and  remanded. 

STEELE,  J.,  not  sitting. 


HANSON  V.  McCANN  et  al. 
(Court  of  Appeals  of  Colorado.     May  9,  1904.) 

CONTBACTS   —    CONSIDERATION    —    COMPBOMISB 

or  JUDGMENT  DEBT— PEBK)BM- 

ANCB— ESTOPPEL. 

1.  Where  an  insolvent  judgment  debtor  con- 
templated resorting  to  voluntary  bankruptcy, 
but  on  agreement  by  the  judgment  creditor  to 
accept  less  than  the  amount  of  the  judgment 
as  full  satisfaction  thereof  did  not  do  so,  the 
compromise  was  supported  by  a  sufficient  con- 
sideration. 

2.  Where  a  motion  was  made  to  dismiss  gar- 
nishment proceedings  on  the  ground  that  de- 
fendant bad  complied  with  a  contract  to  pay  a 
sum  less  than  the  face  of  the  judgment  as  full 
satisfaction  thereof,  proof  that  the  contract 
was  supported  by  a  consideration  was  admis- 
sible, though  no  consideration  was  alleged  in  the 
grounds  of  the  motion. 

3.  A  contract  by  a  judgment  creditor  to  ac- 
cept a_  leas  sum  in  full  satisfaction  of  the  judg- 
ment is  governed  by  the  same  rule  that  governs 
contracts  generally. 

4.  A  judgment  creditor  agreed  to  accept  a 
less  sum  in  full  satisfaction  of  the  judgment, 
this  sum  to  be  paid  in  specified  monthly  install- 
ments. The  first  installment  was  paid  two 
days  after  it  was  due,  and  the  second  install- 
ment, though  not  due,  was  paid  at  the  same 
time.  Thereafter  the  installments  for  each  pe- 
riod of  two  months  except  the  last  were  paid 
together,  within  a  few  days  of  the  time  the  first 
of  the  two  was  due,  and  were  accepted  and  cred- 
ited on  the  agreement.  The  payment  for  the 
last  two  months  was  tendered  and  refused. 
Held,  that  there  was  a  sufficient  performance 
of  the  agreement  to  entitle  the  debtor  to  enforce 
it. 

5.  The  judgment  creditor  was  estopped  from 
urging  the  debtor's  failure  to  comply  strictly 
with  the  agreement. 

Appeal  from  District  Court,  Arapahoe 
County. 

Action  by  Conrad  Hanson  against  P.  Me- 
Cann  and  another.  Plaintiff  recovered  judg- 
ment, and  thereafter  sued  out  process  in 
garnishment.  From  an  order  sustaining  de- 
fendant's motion  for  a  dismissal  of  the  gar- 
nishment, plaintiff  appeals.    Affirmed. 

A.  S.  Blake  and  Talbot,  Denison  &  Wad- 
ley,  for  appellant.  Charles  W.  Franklin,  for 
appellees. 

PER  CURIAM.  On  January  17,  1807,  a 
judgment  was  recovered  by  Conrad  Hanson 
against  P.  McCann  for  $1,280.80.  On  the 
3l8t  day  of  December,  18.08,  Hanson  and  Mc- 
Cann entered  into  the  following  contract: 

"Whereas  Conrad  Hanson  has  obtained  a 
judgment  in  the  District  Court  of  Arapahoe 
County,  Colorado,  against  P.  McCann,  for 
about  the  sum  of  twelve  hundred  dollars  ($1,- 
200);  and  whereas,  said  McCann  Is  desirous 
of  compromising  and  paying  said  judgment: 
Therefore  it  is  agreed  between  said  parties 
that  said  McCana  should  itaj  the  sum  of  four 
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bnndred  and  fifty  dollars  ($450)  as  follows: 
One  hundred  dollars  ($100)  caab,  and  at  least 
the  sum  of  twenty-five  dollars  ($25)  on  or 
before  tbe  lOtb  day  of  eacb  month,  beginning 
with  the  10th  day  of  February,  A.  D.  1899, 
until  the  full  sum  of  four  hundred  and  fifty 
dollars  ($450)  has  been  paid,  when  said  Judg- 
ment shall  be  cancelled;  otherwise  this  agree- 
ment to  be  void  and  all  amounts  paid  to  be 
credited  on  the  full  amount  of  said  judgment. 

"Witness  the  bands  of  the  parties  this  Slat 
day  of  December,  A.  D.  1898. 

"(Signed]  Conrad  Hanson, 

"By  Geo.  C.  Norrls,  his  Atty. 
"P.  McCann." 

Upon  the  execution  of  this  contract  Mc- 
Cann paid  Hanson  $100,  and  afterwards 
made  the  following  further  payments:  Feb- 
ruary 11,  1899,  $50;  April  1,  1899,  $50;  June 
1,  1899,  $50;  August  5,  1899,  $60;  October 
16,  1899,  $50;  December  15,  1899,  $50.  The 
contract  was  executed  for  Hanson  by  George 
C.  Norrls,  his  attorney,  who  also,  as  attorney, 
drew  and  signed  the  receipts  for  the  pay- 
ments. Norrls  possessed  the  requisite  au- 
thority to  receive  the  money,  sign  the  papers, 
and  transact  the  business  generally.  On 
January  27,  1900,  McCann  called  on  Mr.  Nor- 
rls at  bis  office  in  Denver  for  the  purpose  of 
paying  the  remaining  $50  due  on  the  con- 
tract, and  asked  for  a  release  of  the  Judg- 
ment. Norrls,  as  he  testified,  did  not  have 
the  release  In  his  ofi3ce  at  that  time,  but 
■aid  he  would  communicate  with  Mr.  Han- 
son, who  was  in  Leadvllle.  McCann  did 
not  pay  the  money  then,  but  left  for  his  home 
In  Central  City.  He  returned  to  Denver  on 
Saturday,  February  10,  1900,  and  on  Monday, 
the  12th,  again  visited  Mr.  Norrls.  The  lat- 
ter had  made  no  effort  to  obtain  the  release, 
and  McCann,  through  bis  attorney,  O.  W. 
Franklin,  tendered  him  $60  In  gold,  which 
be  refused.  He  gave  no  reason  for  his  re- 
fusal. Norrls  gave  a  receipt  for  each  pay- 
ment as  It  was  made.  The  payments,  except 
the  last  two,  were  received  for  application 
on  the  agreement,  or  on  the  Judgment  as  per 
tiie  agreement  The  last  two  were,  accord- 
ing to  the  recdpts,  taken  for  application  on 
"judgment  in  case  of  Hanson  v.  McCann." 
On  tbe  17tb  day  of  February,  1900,  Hanson 
sued  out  process  in  garnishment  on  the  judg- 
ment, and  caused  C.  W.  Franklin  and  tbe 
Kansas  Burroughs  Consolidated  Mining  Com- 
pany, to  be  summoned  as  garnishees.  Mc- 
Cann was  in  the  employ  of  this  company  at 
a  salary  of  $200  per  month.  Franklin  an- 
swered that  be  had  $60  In  his  bands  belong- 
ing to  McCann,  which  was  the  same  $50 
which  had  been  given  him  to  tender  to  Nor- 
rls. The  company  answered  that  Its  books 
showed  $495  due  McCann.  McCann  tbm 
filed  his  motion  in  the  cause  for  a  dismissal 
of  the  garnishment  on  the  grounds  that  by 
the  terms  of  tbe  contract  between  himself 
and  Hanson,  which  be  embodied  In  bis  mo- 
tion, be  was  entitled,  when  tbe  payments 
which  It  specified  were  made,  to  a  satisfac- 


tion of  the  Judgment;  and  that  such  pay- 
ments bad  been  made,  except  $50,  which  he 
had  tendered,  and  which  Hanson  bad  refused 
to  receiva  The  tender  was  renewed  in  the 
motion.  The  garnishees  also  severally  inter- 
posed motions  for  a  dismissal  of  the  garnish- 
ment proceedings  on  the  grounds  specified  in 
McCann's  motion.  Hanson  traversed  tbe 
statements  in  tbe  motions  of  tbe  garnishees, 
and  averred  that  the  payments  were  not 
made  at  tbe  times  specified  in  the  agreement, 
and  that,  therefore,  he  (Hanson)  had  elected 
to  apply  them  upon  the  Judgment:  and,  fur- 
ther, that  the  agreement  was  without  con- 
sideration. 

At  tbe  bearing  upon  tbe  motions  and  trav- 
erse it  was  disclosed  by  the  evidence  that 
when  the  agreement  was  made  McCann  was 
heavily  Involved  beyond  his  ability  to  pay, 
and  liad  contemplated  taking  the  benefit  of 
the  bankrupt  law.  Mr.  Hanson  was  informed 
by  Mr.  Franklin  that  unless  a  settlement  of 
the  claims  against  him  could  be  made,  Mc- 
Cann would  be  forced  to  go  into  bankruptcy. 
McCann  himself  laid  his  financial  condition 
fully  before  Hanson's  attorney.  Mr.  Norrls. 
In  a  conversation  on  the  subject  between 
Mr.  Franklin  and  Mr.  Hanson,  tiie  latter  said 
be  would  cut  his  claim  down  very  materially, 
and  make  a  settlement  rather  than  have  Mc- 
Cann go  into  bankruptcy.  Mr.  Hanson,  In 
his  testimony,  said  that  in  making  the  com- 
promise he  was  influenced  to  some  extent  by 
the  Intimation  that  McCann  would  go  Into 
bankruptcy.  There  was  no  specific  agree- 
ment l>etween  Hanson  and  McCann  that  If 
the  latter  would  not  go  into  bankruptcy,  tbe 
former  would  receive  the  amount  named  in 
tbe  contract  in  satisfaction  of  his  judgment; 
but  it  seemb  quite  clear  to  us  that  McCann's 
contemplated  resort  to  the  bankrupt  law  fur- 
nishes the  reason,  and  the  only  reason,  for 
tbe  compromise  that  was  agreed  upon. 

Tbe  points  made  for  the  appellant  are: 
First  that  there  was  no  consideration  for  tbe 
contract;  second,  that,  as  no  consideration 
had  been  pleaded,  evidence  concerning  It  was 
Inadmissible;  and,  third,  that  tbe  contract 
was  no  defense  to  any  proceeding  on  the  judg- 
ment unless  it  had  been  fully  performed  ac- 
cording to  its  terms. 

1.  An  agreement  not  to  take  the  benefit  of 
tbe  bankrupt  law,  and  thereby  endanger  tbe 
whole  debt  !>  &  sufficient  consideration  to 
support  an  agreement  of  compromise.  Daw- 
son V.  Beall,  68  Ga.  828.  In  the  case  at  bar 
there  was  no  formal  agreement  but  tbe  ap- 
pellant was  advised  that  a  resort  to  bank- 
ruptcy was  contemplated  by  tbe  appellee, 
and,  to  Insure  himself  of  a  sum  certain  rath- 
er than  run  the  risk  of  being  compelled  to 
take  a  smaller  sum,  or  of  losing  bis  whole 
claim,  be  entered  into  the  agreement  of  com- 
promise. The  contract  is  therefore  support- 
ed by  good  and  valid  consideration.  Hinck- 
ley T.  Arey,  27  Me.  892. 

2.  If  this  bad  been  an  independent  snit 
brought  upon  the  contract  for  tbe  cancella- 
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tiou  of  the  judgment,  as  the  contract  does 
not  Import  a  consideration,  then,  to  make  the 
complaint  good,  a  consideration  must  have 
been  alleged.  And  an  objection  that  a  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  is  not  waived  by  a 
failure  to  demur.  It  may  be  taken  at  any 
time.  We  have  no  such  provision  relating  to 
any  other  pleading.  But  this  is  not  an  inde- 
pendent action,  and  there  was  no  com])laInt. 
The  paper  to  which  the  rule  is  sought  to  be 
applied  was  not  a  pleading  at  all.  It  was 
merely  a  motion  interixtsed  In  the  original 
cause  to  procure  a  dlsmis.sal  of  the  garulsh- 
luent.  The  same  particularity  of  statement 
is  not  Inquired  in  a  motion  as  In  a  complaint 
Its  grounds  may  be  set  forth  In  general 
terms.  The  grounds  of  this  motion  were  the 
contract,  and  its  ];)erformance  In  so  far  as  the 
appellant  would  permit  its  performance.  The 
<'ontract  itself  ex])ressed  no  consideration, 
but  proof  of  consideration  might  be  made 
nevertheless.  Parsons  on  Contrac-ts,  ♦430. 
The  reasoning  of  counsel  not  being  applicable 
to  motions,  proof  of  the  consideration  was 
admissible  In  supiiort  of  the  purely  general 
grounds  on  which  the  motion  was  based. 
Furtheimore,  we  do  not  And  in  the  appel- 
lant's abstract  that  any  objection  was  taken 
to  the  evidence  on  the  ground  that  the  mo- 
tion did  not  aver  a  consideration.  The  hear- 
ing having  been  entere<l  upon  and  had  with- 
out such  objection,  we  know  of  no  law  which 
would  authorize  ns  to  entertain  the  objection 
now. 

3.  The  contract,  being  valid  in  its  incep- 
tion, is  governed  by  the  law  applicable  to 
contracts  generally.  It  has  been  held  that 
an  agreement  to  discharge  an  indebtedness 
l>y  the  payment  of  a  less  sum  than  is  actually 
due  must  be  execmted  in  strict  accordance 
with  its  terms,  both  as  to  time  and  amount, 
or  there  Is  no  satisfaction;  and  it  is  urged 
here  that  this  contract  was  not  performed  In 
accordance  with  its  terms,  in  that  the  in- 
stallments whi<-h  were  paid  were  not  paid  at 
the  time  specified  In  the  contract,  and  a  por- 
tion of  them  were  not  paid  at  all.  The  con- 
tract required  $100  to  l>e  paid  at  once,  and 
afterwards  |25  on  the  lOtb  day  of  each 
month,  beginning  with  the  10th  of  February. 
ISim.  The  sum  of  $1U0  was  paid  Immediately 
upon  the  execution  of  the  contract.  The  $25 
due  February  10th  and  tlie  $25  due  March 
10th  were  paid  on  the  11th  of  February.  The 
payments  due  April  lOtb  and  May  10th  were 
made  on  the  1st  of  April.  Those  due  June 
lOtb  and  July  10th  were  received  on  the  1st 
of  June.  On  the  5th  of  August  were  paid  the 
amounts  due  on  the  10th  of  August  and  the 
10th  of  September.  The  October  and  No- 
vember payments  were  made  on  the  16th  of 
October,  and  those  for  December,  1889,  and 
January,  1900,  on  the  15th  day  of  December. 
Instead  of  separate  payments  of  $25  being 
made,  the  amount  of  each  payment  was  $50. 
The  payments  were  all  ahead  of  time,  except 
as  to  the  $25  due  February  10,  1899,  which 


was  paid  on  the  lltb  of  that  month,  together 
with  the  $25  due  on  the  10th  of  the  next 
month;  the  $25  due  on  the  10th  of  OctoiJer, 
1899,  which  was  paid  on  tlie  lOtb  of  the  same 
month,  with  the  $25  due  the  10th  of  the  fol- 
lowing month;  and  tlie  $25  due  December 
10,  1899,  which  was  paid  on  the  15th  of  that 
mouth,  together  with  the  $25  due  on  the  10th 
of  January,  1900.  The  payment  of  February 
11th,  although  behind  time  as  to  $25,  was 
credited  on  the  agreement,  as  were  also  all 
the  others,  except  those  of  October  10th  and 
December  ir>th,  each  of  which  was,  as  to  $25, 
also  overdue.  It  is  evident  that  McC'aini  did 
not  notice  the  variance  in  the  last  two  re- 
ceipts. His  Intention  was  to  i)ay  the  money 
upon  the  agreement,  and  he  supposed  that  it 
was  so  received.  Applying  the  rule  which 
governs  contracts  generally,  this  agreement. 
In  so  far  as  concerns  the  payments  made,  was 
substantially  performed  by  McOann.  Unless 
some  rule  ought  to  be  applied  to  an  agree- 
ment of  accord  which  Is  not  applicable  to 
other  contracts.  It  must  be  so  held.  Coun- 
sel, however.  Insist  that  the  payments  must 
have  been  made  In  exact  and  technical  com- 
pliance with  the  sgreemont;  and,  further, 
that  IIau.son  might  at  any  time,  while  pay- 
ments were  being  made,  have  repudiated  the 
transaction,  and  also  had  the  lawful  right 
to  refuse  acceptance  of  the  tender  of  com- 
plete performance,  even  If  i)erforuiance  oth- 
erwise had  been  exact;  and  they  are  sus- 
tained In  their  position  by  a  considerable 
number  of  the  adjudicated  cases,  and  |M>sslbly 
by  tlio  weight  of  authority.  But  the  cases  are 
not  unanimous,  and  the  extreme  doctrine  con- 
tended for  Is  not  the  law  in  this  state.  In 
Whitsett  V.  Clayton,  5  Colo.  476,  such  an 
agreement  as  the  one  before  us  is  put  upon 
the  same  footing  with  any  other  contract 
resting  upon  a  snfflclent  consideration ;  and 
It  was  there  held  that  the  creditor  Is  not  at 
liberty  to  repudiate  It,  or  refuse  to  accept 
due  performance  when  tendered.  If  we  nn- 
derstand  counsel,  Hanson  claims  that  tiie 
fact  that  a  few  of  the  payments  were  made  a 
trifle  late  avoided  the  agreement,  and  remit- 
ted him  to  his  remedy  on  the  judgment.  But 
he  set  the  precedent  himself  at  the  very  out- 
set. He  received  the  $25  which  should  hare 
been  paid  on  the  10th  day  of  February,  1899. 
after  It  was  due,  and  still  credited  it  on  the 
agreement,  thus  advising  McCann  that  pay- 
ment on  the  exact  day  was  not  necessary  to 
continue  the  agreement  in  force.  If  this  con- 
tract is  to  be  placed  in  the  same  category 
with  other  contracts.  It  was,  down  to  the 
time  of  final  tender,  sufficiently  performed; 
If  not.  then,  considering  the  trifling  variance 
between  its  letter  and  its  execution,  we  think 
very  slight  evidence  of  waiver  should  be  suf- 
ficient to  estop  Hanson  from  saying  that  It 
was  not  performed ;  and  that  by  reason  of 
his  acceptance  of  money  upon  the  agreement 
without  protest  after  it  was  due  his  obje<'- 
tlon  that  the  payment  of  other  money,  and 
the  final  tender,  were  also  a  trifle  late,  should 
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be  regarded  as  without  force.  We  think  the 
tender  as  It  was  made  rendered  the  perform- 
ance complete. 

McCann  might  have  executed  his  threat  to 
go  Into  bankruptcy,  and  so  have  relieved  him- 
self of  his  Indebtedness.  It  is  apparent  from 
the  evidence  that  he  did  not  go  Into  bank- 
ruptcy, and  we  think  Hanson  should  be  held 
to  his  agreement. 

The  Judgment  is  affirmed.    Affirmed. 


BOYD  et  al.  v.  AGRICULTURAL  INS.  CO. 

OF  WATERTOWN,  N.  T. 
(Court  of  Appeals  of  Colorado.    May  9,  1901.) 

SURETIES— BGLEASE— ALTERATION  OF  CONTRACT 
— ADDITION  OF  SURETIES— AUTHORITY  OF 
PRINCIPAL  —  ACCEPTANCE  OF  BOND— PRE- 
SUMPTION —  PAYMENT  —  APPLICATION  BY 
DEBTOR- EFFECT  ON  SURETY— BANKRUPTCY — 
EFFECT  OF  DISCHARGE— FIDUCIARY  DEBTORS- 
APPEAL  —  SUPPLEMENTAL  PETITION— JURIS- 
DICTION TO  ENTERTAIN. 

1.  Where  one  signs,  as  surety,  a  bond  in  which 
there  is  a  blank  space  for  the  insertion  of  the 
names  of  other  sureties,  and  places  such  bond 
in  the  hands  of  the  principal,  he  thereby  vests 
the  principal  with  implied  authority  to  insert 
the  names  of  other  sureties  in  the  body  of  the 
bond,  nnd  to  cause  the  same  to  be  executed  by 
other  sureties ;  and,  if  such  bond  is  accepted  by 
the  obligee  without  negligence  on  his  part,  the 
surety  is  estopped  to  controvert  its  validity  to 
the  prejudice  of  the  obligee. 

2.  Where  a  bond  was  presented  to  the  obligee 
for  investigation  as  to  the  sufficiency  of  the 
sureties,  and  was  subject  to  be  returned  to  the 
principal  for  additional  sureties  if  it  should 
not  be  satisfactory  to  the  obligee,  as  it  did  not 
become  a  contract  until  it  was  finally  deliver- 
ed, the  insertion  of  the  names  of  additional 
sureties  in  the  body  of  the  bond,  and  the  signing 
of  the  same  by  them  after  its  return  to  the 
principal  for  the  purpose  of  procuring  addition- 
al sureties,  was  not  an  alteration  of  the  original 
surety's  contract. 

3.  The  acceptance  of  a  fidelity  bond  is  pre- 
sumed from  its  retention  by  the  obligee  and  the 
continuance  of  the  principal  in  the  discharge  of 
duties,  the  faithful  performance  of  which  is 
guarantied  by  the  bond. 

4.  In  an  action  on  an  agent's  fidelity  bond,  a 
contention  that  the  duties  of  the  agent  were  in- 
creased by  bis  appointment  as  general  state 
agent,  whereas  the  bond  was  executed  as  the 
bond  of  a  special  county  agent  only,  was  with- 
out merit  where  the  contract  appointing  the 
agent  as  general  agent  was  made  before  the  date 
of  the  bond,  and  the  default  complained  of  was 
not  in  reference  to  acts  as  general  agent. 

r>.  A  debtor  who  owes  several  debts  to  the 
same  creditor  may,  at  the  time  of  remitting,  ap- 
ply the  remittance  to  any  one  of  the  debts  he 
pleases. 

0.  Where  monthly  remittances  by  an  agent 
were  identical  in  amount  with  the  balances  due 
for  preceding  months,  the  agent  thereby  indicat- 
ed his  intention  to  apply  the  remittances  to  the 
balances  on  the  prec(>ding  months. 

7.  The  right  of  a  debtor  to  apply  remittances 
to  such  debts  as  he  pleases  is  a  legal  right,  to 
the  exercise  of  which  his  surety  cannot  object, 
unless  a  diversion  of  funds  which  the  surety  is 
entitle<l  to  have  applied  in  a  particular  manner 
is  attempted  in  fraud  of  the  surety's  rights. 

5.  The  failure  of  an  obligee  in  a  fidelity  bond 
to  notify  his  agent's  sureties  of  the  agent's  de- 
fault, and  the  obligee's  continuance  of  the  agent 
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as  his  agent  after  the  default,  do  not  release  the 
sureties  from  liability  for  the  default. 

9.  The  court  of  appeals  has  jurisdiction  to  de- 
termine the  force  and  eifect  of  a  discharge  in 
bankruptcy  pending  an  apiieal  or  writ  of  error 
set  up  by  a  supplemental  petition. 

10.  "Objections"  filed  by  defendants  in  error 
to  the  filing  of  a  "supplemental  answer  or  pe- 
tition" filed  by  plaintiff  in  error,  must  be  treat- 
ed as  a  demurrer  admitting  the  material  facts 
alleged  in  such  petition. 

11.  An  agent  who  owes  his  principal  money  is 
not  a  fiduciary  debtor  within  the  meaning  of 
Bankr.  Act  July  1,  1808,  30  Stat.  550,  551.  c. 
541  [U.  S.  Comp.  St.  1901,  p.  3428)  c.  3.  I  17. 
subd.  4,  which  excepts  from  the  release  effected 
by  a  discharge  in  bankruptcy  a  debt  created  by 
the  misappropriation  or  defalcation  of  the  bank- 
rupt while  acting  as  an  officer  or  in  any  fiduci- 
ary capacity. 

12.  Under  the  express  provisions  of  Bankr.  Act. 
July  1,  1898,  30  Stat.  ,'mO,  c.  541  [U.  S.  Comp. 
St.  1901,  p.  3428]  c.  3,  {  10,  the  liability  of  a 
surety  for  a  bankrupt  is  not  altered  by  the  dis- 
charge of  the  bankrupt. 

Error  to  District  C^urt,  Arapahoe  Coun- 
ty. 

Action  by  the  Agricultural  Insurance  Com- 
pany of  AVatertown,  N.  Y.,  against  John  L. 
Boyd  and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Modified  and  af- 
firmed. 

R.  H.  Gllmore  and  Rogers  &  Stair,  for 
plaintiffs  In  error.  Sylvester  G.  WllUauis,  for 
defendant  in  error. 


MAXWELL,  J.  This  was  a  suit  upon  a 
bond  executed  by  Boyd  as  prlnciiNil  and  the 
other  plaintiffs  in  error  as  sureties.  One  of 
the  conditions  of  the  bond  is  that  Boyd  should 
at  all  times,  upon  the  requtst  of  the  cotupany 
or  its  authorized  agent,  pay  and  deliver  to 
said  company  all  moneys,  etc.,  belonging  to 
said  company.  The  breach  a.sgigned  is  that 
during  the  months  of  July,  1898,  to  January, 
1899,  inclusive,  Boyd,  as  such  agent,  received 
into  his  hands  moneys  for  premiums,  after  al- 
lowing all  credits,  rebates,  and  c-onimisslous. 
In  the  sum  of  J2.C24.84,  which  he  wholly 
failed  and  refused  to  remit  or  pay  over  to  the 
plaintiff  or  to  any  person  upon  its  behalf. 
Trial  to  the  court  resulted  in  a  Judgment 
agaiust  defendants  in  the  sum  of  $'2,245.39. 
The  defendant  Sherman  says  that  the  paper 
sued  on  Is  not  his  bond.  The  bond  sued  on 
was  dated  December  2,  1897,  and  on  that  day 
signed  and  acknowledgp<l  by  Boyd  and  Sher- 
man. Thereafter  the  bond  was  transmitted 
to  the  Insurance  company  at  its  home  office 
at  Watertown,  X.  Y.  The  Insurance  company 
decided  that  the  surety  was  not  sufficient,  and 
after  some  (correspondence  with  Boyd,  npon 
his  request,  returneil  the  bond  to  him  for  ad- 
ditional sureties.  February  23,  1896,  upon 
the  re<iuest  of  Boyd,  the  b<md  was  signed  by 
Llvermore,  (Jlllette,  nnd  Evans,  whose  names 
were  at  that  time  Inserted  in  the  body  of  the 
bond  in  a  blank  space,  the  bond  being  upon 
a  printed  blank  form.  No  other  change  was 
made  In  the  bond.  Under  the  above  facts  it 
is  contended  on  behalf  of  Sherman  that  the 
insertion  of  the  names  of  the  additional  sure- 
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ties  In  the  body  of  the  bond,  and  the  sign- 
ing of  the  bond  by  such  sureties,  was  such 
a  material  alteration  of  the  bond  as  to  render 
it  invalid  as  to  him. 

In  Palados  v.  Brasher,  18  Colo.  508,  34  Pac. 
2.'>1,  3G  Am.  St.  Rep.  305,  in  discussing  the 
effect  upon  sureties  of  filling  blank  spaces  in 
a  bond,  Ju.<itice  Goddard  uses  the  following 
language:  "It  certainly  is  consonant  with 
Justice  and  fairness  that  when  a  person,  as  a 
surety,  signs  an  Incomplete  undertaking,  and 
])laces  the  same  In  the  hands  of  another  to 
use  for  a  particular  pun'ose,  and  with  os- 
tensible authority  to  fill  in  any  needed  mat- 
ter to  make  the  same  effective,  and  the  same 
is  acceptetl  in  its  completed  form  by  the  ob- 
ligee without  negligence  on  his  part,  that  such 
.surety  ought  to  be  estopped  from  controvert- 
ing its  validity  to  the  prejudice  of  such  ob- 
ligee." Applying  the  doctrine  there  enunci- 
ated to  the  facts  in  the  case  under  considera- 
tion, it  follows  tlmt,  when  one  signs  a  bond 
as  surety,  in  which  bond  there  is  a  blank 
space  for  the  Insertion  of  names  of  other  sure- 
ties, and  places  sudi  bond  in  the  hands  of 
the  principal,  he  vests  such  principal  with  im- 
plied authority  to  Insert  in  the  body  of  the 
bond  the  nauies  of  other  sureties,  and  to 
<-ause  the  same  to  be  executed  by  other  sure- 
ties; and.  If  such  bond  Is  accepted  by  the  ob- 
ligee without  negligence  upon  his  part,  such 
surety  is  estopped  from  controverting  Its  va- 
lidity to  the  prejudice  of  the  obligee. 

Again,  the  bond  in  this  case  could  not  be 
said  to  have  been  delivered  at  the  time  when 
the  names  of  the  additional  sureties  were  In- 
serted in  the  body  of  the  bond  and  signed 
thereto.  It  had  been  presented  to  the  ob- 
ligee for  investigation  as  to  the  sufllclency  of 
the  sureties,  subject  to  be  returned  to  tlie 
principal  for  additional  sureties  in  the  event 
that  the  same  was  not  satisfactory  to  the  ob- 
ligee. It  did  not  become  a  contract  until  it 
was  delivered.  It  follows,  therefore,  that  tlie 
insertion  of  the  names  of  the  additional  sure- 
ties in  the  body  of  the  bond  and  the  signing 
by  them  was  not  an  alteration  of  the  con- 
tract. The  rule  which  should  control  this 
case  is  stated  in  Lewiston  v.  Gagne,  89  Me. 
:«U,  XtO,  36  Atl.  C29,  630.  56  Am.  St.  Rep. 
4S2:  "One  who  signs  an  olflcial  l)ond  as  sure- 
ty at  the  request  of  the  principal  thereby,  qua 
the  obligee,  gives  him  implied  authority  to 
procure  additional  sureties  to  make  the  bond 
satisfactory  to  the  obligee.  That  is  the  only 
practical  way  to  procure  an  otBcial  bond,  and 
It  makes  no  dlffeivnce  when  the  additional 
sureties  are  obtained.  If  the  bond  be  ap- 
proved by  the  obligee,  and  before  the  principal 
enters  upon  the  duties  of  his  office,  at  the  re- 
quest of  the  obligee,  the  principal  procures 
additional  sureties,  the  act  comes  within  the 
Implied  authority  given  when  the  existing 
sureties  executed  the  bond  on  their  part.  The 
proceetlings  would  be  wholly  for  their  bene- 
fit, and  not  change  the  obligation  between  the 
obligor  and  the  obligee  in  the  slightest  par- 
ticular, and  ui>on  no  principle  of  law  can  it 


be  said  to  destroy  the  bond.  The  defense  of 
the  four  sm-eties  that  a  fifth  had  been  added 
after  the  bond  had  once  been  approved  and 
before  the  principal  entered  upon  the  duties 
of  his  office  must  fall."  We  therefore  con- 
clude that  there  was  not  such  a  material  al- 
teration of  the  bond  in  controversy  as  to  viti- 
ate it  as  to  Sherman. 

In  behalf  of  all  the  sureties  It  Is  said  that 
the  bond  was  never  accepted  by  the  obligee. 
The  evidence  shows  that  the  obligee  was  not 
siitisfled  with  the  bond,  and  at  different  times 
complained  that  the  sureties  were  not  satis- 
factory. However,  the  bond  was  retained  by 
the  obligee,  and,  while  It  may  not  have  been 
satisfactory,  It  Is  evident  that  it  was  accepted 
for  the  piu-pose  for  which  It  was  given,  as 
shown  by  the  fact  that  Boyd  was  permitted 
to  act  as  agent  of  obligee  during  a  period  of 
more  than  a  year,  and  that  this  action  was 
Instituted  thereon  for  the  purpose  of  recov- 
ering, If  possible,  the  amount  of  Boyd's  in- 
debtedness to  the  company.  The  acceptance 
of  the  bond  must  be  presumed  from  the  fact 
that  it  was  retained  by  the  obligee  and  the 
agent  continued  in  the  discharge  of  his  du- 
ties. The  authorities  cited  by  plaintiffs  In  er- 
ror in  support  of  this  position  are  to  the  ef- 
fect that  official  bonds  do  not  become  oper- 
ative until  after  the  same  have  been  approved 
by  some  officer  authorized  by  law  to  approve 
the  same,  and  for  this  reason  they  are  not  in 
point,  the  reason  being  that  approval  was  es- 
sential to  their  validity.  It  Is  also  said,  in 
behalf  of  all  the  sureties,  that  after  the  ex- 
ecution by  them  of  the  bond  in  controversy 
the  duties  of  Boyd  to  the  insurance  company 
were  Increased  by  reason  of  the  fact  that  he 
was  appointed  general  agent  of  the  company 
for  the  state  of  Colorado,  and  that  the  bond 
in  suit  Is  the  bond  of  a  special  agent  for  the 
county  of  Arapalioe  only.  A  sufficient  answer 
to  this  is  that  the  contract  appointing  Boyd 
general  agent  was  made  before  the  2d  day 
of  December,  1SJ>7,  the  date  of  the  bond,  and 
also  that  the  acts  complained  of  In  this  ac- 
tion were  not  acts  of  Boyd  as  general  agent 
of  the  company,  and  no  recovery  is  sought 
by  reason  of  anj*  default  or  failure  to  perform 
any  duty  appertaining  to  the  office  of  gen- 
eral agent. 

The  leading  question  to  be  determined  Is, 
did  Boyd,  during  the  months  specified  in  the 
complaint— .Tuly,  18!t8.  to  January,  1899-re- 
celve  into  his  hands  moneys  for  premiums, 
which,  after  allowing  credits,  rebates,  and 
commissions,  be  failed  to  pay  over  to  the 
company?  The  plaintiffs  in  error  maintain 
that  under  the  breach  alleged  no  testimony 
should  have  been  received  by  the  court  ex- 
cept such  as  related  to  the  rondltion  of  the 
accounts  between  Boyd  and  the  company 
during  the  specified  months,  and  that,  un- 
less it  appears  that  Boyd  actually  received, 
during  such  month."*,  premiums  which  he 
failed  to  account  for  or  pay  over  to  the  com- 
pany, then  no  recovery  whatever  could  be 
had.    In  other  words,  the  contention  Is  that. 
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if  it  sbonid  aivear  from  tbe  accounts  tbat 
Boyd  paid  to  tbe  oompaajr  during  sncli 
months  an  amount  of  money  equal  to  tlie 
premiums  witli  whlcb  be  was  cliaised.  tben 
no  recoTery  could  be  had  In  tbis  action  un- 
der tbe  breach  alleged.  After  tbe  introduc- 
tion of  much  testimony  tending  to  show  tbe 
condition  of  tbe  accounts  between  tlie  com- 
pany and  Boyd,  a  stipulation  was  entered 
into  by  tbe  parties  to  tbe  effect  tbat  an  "ex- 
hibit," which  was  intruduced  and  made  part 
of  tbe  record,  correctly  stated  the  total  debits 
with  which  Boyd  was  cliargeable  and  tbe 
total  credits  to  which  be  was  entitled  for 
tbe  period  of  time  extending  from  Septeuilter. 
18t»7,  to  January,  18S».  both  inclusive.  This 
exhibit  proved  an  indebtediiess  of  Boyd  to 
tbe  company  in  an  amount  exceeding  tbe 
amount  for  which  Judgment  was  rendered. 
It  also  showed  that  during  tbe  period  from 
July,  1808,  to  January,  18»9.  Boyd  remitted 
to  the  company  an  amount  of  money  ex- 
ceeding tbe  total  debits  with  which  he  wna 
charged,  after  deducting  all  credits  to  which 
he  was  entitled.  Testimony  was  introduced 
by  plaintiff  which  provetl  tbat  previous  to 
tbe  date  of  the  bond  Boyd  bad  been  tbe 
agent  of  the  company;  that  be  was  indebted 
to  It  for  tbe  months  of  September,  October, 
and  November,  18!J7;  that  under  a  written 
contract  dated  December  1.  18l>7,  he  agre^ 
to  pay  during  Decemljer,  1SU7,  his  indebtwl- 
ness  for  all  policies  issued  prior  to  October 
1,  1807;  that  he  agreed  to  pay  In  January, 
1808,  bis  indebtedness  for  Octol>er  business, 
and  so  on  thereafter,  during  the  continuance 
of  the  contract;  tbat  in  many  instances  prior 
to  July,  1808,  in  making  remittances  to  the 
company,  be  directed  the  application  of  the 
remittances  to  tlie  payment  of  his  prior  in- 
debtedness; that  all  remittances  made  by 
Boyd  during  tbe  months  from  July,  1808,  to 
.Tanuary,  1809,  the  period  covered  by  the 
breach  alleged,  had  been  applied  by  the  com- 
pany, pursuant  to  tbe  terms  of  the  contract 
and  the  applications  made  by  Boyd,  to  the 
payment  of  indebtedness  which  had  accrued 
prior  to  these  months.  Boyd's  bookkeeiier 
testified  that  Boyd's  books  showed  the  ap- 
plication of  these  remittances  upon  the 
preceding  successive  monthly  balances, 
throughout  the  entire  account  from  Septem- 
ber, 1897,  to  the  date  of  tbe  last  credit 
Boyd  himself  testified  tbat  the  money  re- 
ceived from  premiums  on  policies  of  tbe  Agri- 
cultural Insurance  Company  was  deposited 
in  a  common  fund,  and  that  remittances 
made  to  the  company  were  made  from  this 
c-onunon  fund  and  from  other  private  funds. 
The  defendants  at  all  times  objected  to  the 
Introduction  of  any  testimony  as  to  any  ac- 
count between  the  plaintiff  and  defendant 
Boyd,  prior  to  July  1,  1808,  and  to  that  por- 
tion of  the  above  referred  to  "exhibit,"  show- 
ing the  condition  of  the  accounts  prior  to  that 
date,  upon  tbe  grounds  that  the  same  was 
irrelevant,  immaterial,  and  did  not  prove  or 


(  tend  to  prove  any  Issue  presented   by  tbe 

;  pleadings. 

I      The  well-settled  rule  is  tbat  a  debtor  who 

I  owes  several  debts  to  the  same  creditor  has 
the  right  at  tbe  time  of  making  a  remittance 
to  apply  it  to  any  one  of  tbe  debts  be  plea^ieii. 
As  before  stated,   in  man}'  instances  Boyd. 

'  in  making  bis  remittances  to  the  company, 
dire<-ted  the  application  of  such  remlttan<t>» 
to  the  payment  of  tbe  indebtedness  of  pre- 
ceding months.  In  other  instances  the 
amounts  of  tbe  remittances  were  identical 
witb  the  amoimts  of  tbe  balances  due  for 
tbe  preceding  mouths,  clearly  indicating  tbe 
intention  upon  the  part  of  Boyd  to  apply  tbe 
remittances  to  the  pre<-edlng  months.  Stone 
V.  Seymour,  l.";  Wend.  19.  The  evidence  fur- 
nished by  Boyd's  books  is  conclusive  as  to 
tbe  application  made  by  Boyd  of  tbe  reuiii- 

'  tances  made  by  him,  as  they  show,  item  by 

I  item,  that  remittances  were  applied  to  tbe 
preceding  months  throughout  the  entire  ac- 

I  count,  BO  tbat  tiiere  c*an  be  no  question  as  to 

I  the  application  of  the  remittances  made  by 
Boyd. 

The  rule  dedut-ed  from  tbe  authorities  with 
reference  to  sureties  Is  tluit  tbe  right  of  ibe 
princi|ial  to  make  applications  of  tbe  remit- 
tances Is  a  legal  right,  to  the  exercise  of 
which  the  surety  cannot  object,  except  in 
cases  where  a  diversion  of  funds,  which  tbe 
surety  is  entitled  to  have  applied  iu  a  par- 
ticular manner,  is  attempted  In  fraud  of  the 
riglit.<s  of  tbe  surety,  as.  for  Instance,  where 
the  contract  of  tbe  principal  requires  bUn  to 

i  remit  s|)eclflc  moneys  collectetl,  or  to  keep 
the  money  in  an  account  In  tbe  name  of  tbe 
obligee,  and  therefrom  make  remittanc-es.  and 
tben  only  when  the  obligee  has  knowledge 
of  tbe  attempted  diversion  of  tbe  funds,  and 
the  same  is  attempted  or  accomplished  in 
collu8ion  with  the  principaL  No  such  case 
is  presented  here.  In  State  v.  Sooy,  39  N. 
J.  I^w,  .~>38,  54(>,  it  is  said:  "It  is  only  when 
tbe  court  is  called  upon  to  make  tbe  appnv 
priation  in  the  absence  of  an  appropriation 
by  tbe  parties  tbat  tbe  etiulties  of  third  |>er- 
sons  will  be  allowed  any  Influence.  Highly 
favored  as  sureties  are  in  tbe  law,  their  equi- 
ties are  subonlinated  to  the  legal  rights  of 
the  debtor  to  direct  how  his  payments  sball 
be  applied.  As  was  said  by  Best,  C.  J.,  In 
Williams  v.  Rawlinson,  10  Moore,  371:  -If 
the  principal  consented  to  such  an  appropria- 
tion, there  is  an  end  of  tbe  question,  for  be 
had  clearly  an  option  as  to  which  account 
the  payment  should  be  applied  to,  and  be 
alone  had  an  unfettered  right  la  this  respect, 
and  over  which  tbe  defendant  as  surety  could 
have  no  control  unless  there  were  an  express 
or  distinct  agreement  entered  Into  at  the 
time  of  tbe  execution  of  tbe  bond.'  "  See, 
also.  Chapman  v.  Commonwealth,  2o  Grat. 
721;  Stone  v.  Seymour,  15  Wend.  19;  Ile- 
cox  v.  Citizens'  Ins.  Co,  (C.  C.)  2  Fed.  .V«>: 
JKUM  IMe  Ins.  Co.  v.  American  Surety  Co. 
(C.  C.)  34  Fed.  291.    In  Allen  v.  Culver,  o 
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Denlo,  284,  after  stating  the  rule  as  to  the 
application  of  paymenta,  the  court  say:  "Tliia 
general  rule  applies  equally  In  favor  of  sure- 
ties and  guarantors,  and  any  appropriati<m 
made  by  the  party  entitled  at  the  time  to 
make  such  appropriation  is  binding  upon  the 
parties"  (citing  cases).  The  principal,  hav- 
ing the  legal  right  to  make  an  application 
of  the  payments,  having  made  it,  not  in  fraud 
of  the  rights  of  the  sureties  and  not  against 
any  contract  rights  of  the  sureties  they  are 
bound  thereby.  The  case  of  Bockford  Ins. 
Co.  V.  Kogers,  15  Colo.  App.  23,  eO  Pac.  956, 
relied  upon  by  plaintiffs  In  error  as  decisive 
of  this  case,  instead  of  being  at  variance 
•with  the  principles  above  set  forth,  distinctly 
recognizes  them.  In  that  case  it  is  said 
(page  27,  15  Colo.  App.,  page  858,  60  Pac): 
"We  do  not  wish  to  be  understood  as  say- 
ing that  a  state  of  facts  might  not  exist, 
-which,  notwithstaiuUng  the  remittances  prov- 
en, would  create  a  liability  against  the  sure- 
ties. Mr.  Wells  might  have  converted  to  his 
own  use  the  receipts  from  his  second  agency, 
and  the  payment  of  his  old  debt  might  hiive 
been  an  independent  mattei-,  wholly  uncon- 
nected with  the  business  he  was  then  trans- 
acting. Such  a  situation  would  present  a 
question  which  the  record  before  us  does  not 
raise."  The  state  of  facts  not  existing  in 
the  Rockford  Case  is  here  preHent.  The  ele- 
ment not  proved  in  that  case— the  application 
of  the  remittances  by  the  principal— is  con- 
clusively proven  here,  and  such  application, 
as  to  the  sureties,  has  the  same  efTect  as 
though  the  principal  had  applied  the  remit- 
tances to  the  satisfaction  of  a  debt  wholly 
unconnected  with  his  agency.  There  was  no 
error  in  admitting  the  testimony  objected  to. 
It  is  urged  on  behalf  of  the  sureties  that 
the  failure  of  tlie  company  to  notify  them 
of  Boyd's  default  in  July  and  his  continu- 
ance I>y  the  company  as  its  agent  after  such 
default,  relieved  them  of  liability.  Water- 
town  Ins.  Co.  v.  Simmons,  131  Mass.  85,  41 
Am.  Hep.  196,  was  an  action  against  defend- 
ants as  sm-etles  on  a  bond  given  by  Oix,  con- 
ditioned for  the  faithful  performance  of  du- 
ties as  agent  for  plaintiff.  It  appeared  that 
Dlx  rendered  his  monthly  accounts  regular- 
ly, but  that  in  December,  1877,  he  failed  to 
pay  the  whole  balance  due  by  him,  and  that 
thereafter  his  indebtedness  to  the  company 
Increased  from  month  to  month,  until  his 
death  in  March,  1897,  when  he  owed  a  l>al- 
ance  larger  than  the  amount  of  the  bond. 
Plaintiff  did  not  notify  the  sureties  of  his 
default  until  after  his  death.  Defendants 
contended  that  they  were  discharged  from 
their  liability  as  sureties  by  these  facts. 
The  court  say:  "It  is  too  well  settled  to 
be  questioned  that  the  delay  of  the  plaintiff 
to  collect  the  monthly  payments  due  by  Dix 
would  not  of  Itself  discharge  the  sureties. 
Mere  delay  by  the  creditor  to  proceed  against 
tlie  debtor,  unaccompanied  by  fraud  or  an 
agreement  to  give  time  does  not  discbarge 
the  sureties.    *    *    •    There  ia  no  rule  of 


law  which  makes  It  a  duty  which  the  cred- 
itor, under  the  circumstances  of  this  case, 
owes  to  the  surety,  either  to  dismiss  its 
agent  or  to  notify  ttie  surety  of  his  default. 
If  a  creditor  does  any  act  which  injuriously 
affects  the  situation  and  rights  of  the  surety, 
such  as  giving  time  to  the  debtor,  or  relin- 
quishing security  which  be  holds  for  the 
debt,  he  dischargee  the  surety  either  in  whole 
or  pro  tanto.  But  the  creditor  owes  no  duty 
of  active  diligence  to  take  care  of  the  inter- 
est of  the  surety.  It  is  the  business  of  the 
surety  to  see  that  his  principal  performs  the 
duty  which  be  has  guarantied,  and  not  that 
of  the  creditor  [citing  authorities].  The  sur- 
ety is  bound  to  inquire  for  himself,  and  can- 
not complain  that  the  creditor  does  not  no- 
tify him  of  the  state  of  the  accounts  between 
him  and  his  agent,  for  whom  the  surety  is 
liable.  Mere  inaction  of  the  creditor  will 
not  discharge  the  surety  unless  it  amounts  to 
fraud  or  concealment."  To  the  same  effect 
are  Phoenix  Mutual  Life  Ins.  Co.  v.  Hollo- 
way,  51  Conn.  310,  50  Am.  Rep.  21 ;  Rich- 
mond, etc.,  R.  R.  Co.  V.  Kasey,  30  Grat.  218; 
Phenix  Ins.  Co.  v.  Findley,  59  Iowa,  591,  13 
N.  W.  738.  There  are  authorities  which  seem 
to  hold  a  contrary  doctrine  upon  facts  some- 
what different  from  the  facts  in  this  case, 
but  the  weight  of  authority  is  in  favor  of 
the  doctrine  announced  in  Watertown  Ins. 
Co.  V.  Simmons,  supra,  and  we  believe  that 
tlie  principles  there  announced  should  pre- 
vail in  cases  of  this  character. 

Plaintiff  in  error,  Boyd,  filed  in  this  court 
what  he  termed  a  "supplemental  answer  or 
petition,"  setting  forth  that  December  2U, 
1800,  he  filed  a  petition  in  bankruptcy  in 
the  United  States  District  Court  for  the  Dis- 
trict of  Colorado;  that  March  11,  1900,  au 
order  was  made  therein  discharging  him 
from  all  debts  and  claims  provable  against 
his  estate  which  existed  December  20,  1900 : 
that  thereby  he  was  released  and  discharged 
from  all  debts,  liabilities,  and  obligations  to 
the  defendant  in  error;  and  prays  for  an 
adjudication  of  this  court  that  by  the  dis- 
charge in  bankruptcy  he  was  discliarged  from 
all  liability  on  account  of  the  Judgment  of 
the  court  below,  and  that  by  his  release  and 
discharge  his  codefendants  in  such  Judgment 
were  also  released.  Defendant  in  error  ques- 
tions the  Jurisdiction  of  this  court  to  enter- 
tain such  petition  upon  the  ground  that  the 
matters  set  forth  in  the  petition  are  dehors 
the  record.  Decisive  of  this  question  is  At- 
kinson V.  Tabor,  7  Colo.  195,  3  Pac.  04,  where 
it  is  said:  "Matters  may  occur  subsequent 
to  Judgment  which  operate  to  waive  the  right 
of  a  party  to  have  the  Judgment  reviewed 
on  api)eal  or  upon  writ  of  error.  When  such 
matters  appear  of  record,  the  objection  Is 
properly  raised  by  a  motion  to  dismiss;  but 
when  they  do  not  so  appear  the  objection 
must  be  raised  by  a  plea  in  bar  of  the  pro- 
ceedings in  error.  Powell  on  Appellate  Pro- 
ceediugM,  121,  §  12a,  and  authorities  cited. 
*   *   *   To  sustain  the  appellant's  objection. 
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and  hold  that  we  are  without  power  to  In- 
stitute such  Inquiry,  Is  equivalent  to  saying 
that  the  Supreme  Court  of  Colorado  is  with- 
out power  to  determine  a  question  pertain- 
ing to  its  own  jurisdiction."  Coe  v.  Waters, 
16  Colo.  App.  311,  04  Pac.  lOM,  Is  a  recogni- 
tion of  the  jurisdiction  of  this  court  to  de- 
termine the  force  and  effect  of  a  discharge 
in  bankruptcy  pending  an  appeal.  We  per- 
ceive no  difference  in  this  regard  between 
an  appeal  and  a  writ  of  error.  The  "objec- 
tions" to  the  filing  of  this  petition  must  be 
treated  as  a  demurrer ;  consequently  the  ma- 
terial facts  alleged  in  the  petition  are  ad- 
mitted; from  which  it  appears  that,  after 
the  rendition  of  the  judgment  herein,  Boyd, 
by  the  decree  of  the  United  States  District 
Court  for  the  District  of  Colorado,  was  dis- 
charged from  all  debts  and  claims  provable, 
under  the  banltruptcy  law,  against  his  estate, 
which  existed  December  26,  1900.  The  judg- 
ment herein  was  such  a  debt  or  claim,  there- 
fore, as  to  Boyd  the  discharge  was  a  pay- 
ment, by  operation  of  law,  of  such  debt  (Coe 
V.  Waters),  unless  the  debt  or  claim  which 
was  the  basis  of  the  judgment  herein  falls 
within  the  class  of  debts  or  claims  excepted 
from  the  operation  of  the  discharge,  assum- 
ing that  the  character  of  the  debt  or  claim, 
which  is  the  basis  of  the  judgment,  may  be 
looked  to;  which  point  we  do  not  decide. 
Section  17.  c.  3,  of  the  bankruptcy  act  of 
July  1,  1898,  30  Stat  550,  551,  c.  541  [U.  8. 
Comp.  St.  1901,  p.  3428],  provides:  "A  dis- 
charge in  bankruptcy  shall  release  a  bank- 
rupt from  all  of  his  provable  debts,  except 
such  as  •  ♦  *  (4)  were  created  by  his 
fraud,  embezzlement,  misappropriation  or  de- 
falcation, while  acting  as  an  officer  or  in  any 
fiduciary  capacity."  Brandenburg  on  Bank- 
ruptcy, 526.  Chapman  v.  Forsyth,  2  How. 
202,  11  L.  Ed.  236,  was  a  suit  against  a  fac- 
tor who  had  sold  cotton  for  his  principal, 
and  failed  to  account  for  the  proceeds.  He 
pleaded  a  discharge  in  bankruptcy  under  the 
act  of  August  19,  1841  (5  Stat.  440,  c.  9).  In 
the  course  of  the  opinion  the  court  said: 
"The  second  point  is  whether  a  factor  who 
retains  the  money  of  his  principal  is  a  fidu- 
ciary debtor  within  the  act.  If  the  act  em- 
brace such  a  debt,  it  will  be  dlflicult  to  limit 
its  application.  It  must  include  all  debts 
arising  from  agencies ;  and.  Indeed,  all  cases 
where  the  law  implies  an  obligation  from 
the  trust  reposed  In  the  debtor.  Such  a  con- 
struction would  have  left  but  few  debts  on 
which  the  law  could  operate.  In  almost  all 
the  commercial  transactions  of  the  country, 
confidence  is  reposed  in  the  pnnctuality  and 
Integrity  of  the  debtor,  and  a  violation  of 
these  is,  in  a  commercial  sense,  a  disregard 
of  a  trust.  •  •  *  In  answer  to  the  sec- 
ond question,  then,  we  say  that  a  factor  who 
owes  his  principal  money  received  on  the 
sale  of  his  goods,  is  not  a  fiduciary  debtor 
within  the  meaning  of  the  act"  The  Su- 
preme Court  of  Massachusetts  in  Cronan  v. 
Cotting,  104  Mass.  245,  6  Am.  Rep.  232,  have 


held  that  the  act  of  1867  meant  tbie  same 
and  should  receive  the  same  construction  as 
that  given  to  the  act  of  1841.  The  provisions 
of  the  act  of  1898,  quoted  supra,  are  almost 
identical  with  the  provisions  of  the  act  of 
1867.  Brandenburg,  494.  The  clause  in  the 
bankruptcy  act  of  1898,  "debts  created  while 
acting  in  any  fiduciary  capacity,"  includes 
only  technical  trusts,  and  not  trusts  Implied 
by  law  from  contracts  of  agency  or  bailment. 
Grover  &  Baker  S.  M.  Co.  v.  Clinton,  5  Bias. 
324,  Fed.  Cas.  No.  5,845;  Kelme  v.  Graff. 
Fed.  Cas.  No.  7,650;  AVoodward  v.  Towne, 
127  Mass.  41,  34  Am.  Rep.  337;  Gibson  r. 
Gorman,  44  N.  J.  Law,  325.  Our  conclusion 
is  that  the  discharge  in  bankruptcy  was  a 
payment,  by  operation  of  law,  of  the  judg- 
ment against  Boyd. 

The  status  of  the  other  plaintiffs  in  error 
is  determined,  by  section  16,  c.  3,  Bankr.  Act 
July  1,  1898,  30  Stat  550,  c.  541  [O.  S.  Comp. 
St  1901,  p.  3428],  which  is  as  follows :  •"The 
liability  of  a  person  who  Is  co-debtor  with, 
or  guarantor  or  In  any  manner  a  surety  for 
a  bankrupt  shall  not  be  altered  by  the  dis- 
charge of  such  bankrupt"  Brandenburg  on 
Bankruptcy,  526;  Wolf  v.  Stix,  99  U.  S.  1, 
9,  25  L.  Ed.  309;  Hill  v.  Harding,  130  U.  S. 
699,  9  Sup.  Ct  725,  32  L.  Ed.  1083. 

The  judgment  as  to  the  plaintiffs  in  error 
Rollan  Sherman,  C.  T.  Llvermore,  and  Henry 
F.  Evans  is  afiirmed,  and  the  cause  remand- 
ed, with  Instructions  to  the  court  below  to 
modify  the  judgment  in  such  manner  as  to 
give  Boyd  the  benefit  of  his  discharge  In 
bankruptcy,  as  stated  in  this  opinion,  but  to 
leave  it  in  all  other  respects  In  force. 

Afiirmed  and  remanded. 

(«  ArU.  47) 
GIIiA  BEXD  RESERVOIR  &  IRR.  CO.  v. 
GILA  WATER  CO. 
(Supreme  Court  of  Arizona.     March  26,  1904.) 

BECEIVEBSiriP — ^EXTENDING  TO  OTHEB  ACTION — 
WANT  OF  FORMAL  OBDEE  —  EFFECT  —  JUDG- 
MENT FOB  SALE  OF  PBOPEBTY — COLLATEBAL 
ATTACK. 

1,  The  fact  that,  having  appointed  a  receiver 
in  one  action,  the  court  renders  judgment  for 
the  sale  of  the  property  by  him  in  another  ac- 
tion, without  a  formal  order  extending  the  re- 
ceivership to  the  latter  suit,  does  not  invalidate 
the  judgment  for  sale,  where  the  parties  in 
both  suits  are  the  same,  where  all  of  them 
treated  tlie  receivership  as  extended,  and  where 
the  orders  concerning  the  receivership  were  en- 
titled in  both  suits  jointly. 

2.  The  fact  that  the  judgment  for  the  sale 
of  property  by  a  receiver  is  made  in  a  suit 
other  than  that  in  which  he  was  appointed,  and 
to  which  the  receivership  has  not  been  ex- 
tended, is  not  ground  for  a  collateral  attack  on 
the  judgment  of  sale. 

Apiieal  from  District  Court,  Maricopa 
County;  before  Justice  Edward  Kent. 

Action  by  the  Gila  Bend  Reservoir  &  Irri- 
gation Company  against  the  Gila  Water 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

J.  B.  Woodward,  for  api>ellant.  C.  F. 
Alusworth,  for  appellee. 
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SLOAN,  J,  The  Gila  Bend  Reservoir  & 
Irrigatlou  Company  brought  suit  In  the  court 
below,  alleging  I  .at  it  was  the  owner  in  fee 
simple  of  a  certain  irrigating  canal,  with  its 
branches,  certain  water  rights  connected 
therewith,  and  certain  tracts  of  real  estate  in 
township  2  north,  range  5  west,  Maricopa 
county,  and  asking  that  its  title  be  quieted 
as  against  the  Gila  Water  Company  and  cer- 
tain other  defendants,  who  were  alleged  to 
claim  interests  adverse  to  it  in  said  proper- 
ty. The  Gila  Water  Company  answered,  set- 
ting up  title  In  itself,  and  asked  that  its  title 
be  quieted  as  against  the  plaintiff.  The  other 
defendants  filed  disclaimers,  and  were  dis- 
missed from  the  suit.  The  issues  were  tried 
by  the  court  below,  and  judgment  rendered 
In  favor  of  the  Gila  Water  Company,  dis- 
missing plaintiff's  complaint,  and  decreeing 
the  said  Gila  Water  Company  to  be  the  own- 
er in  fee  of  the  property  In  controversy.  The 
Gila  Bend  Reservoir  &  Irrigation  Company 
moved  for  a  new  trial,  which  was  denied,  and 
from  this  ruling  and  the  Judgment  has  ap- 
pealed to  this  court 

Upon  the  trial  the  Gila  Water  Company  In- 
troduced in  evidence,  to  sustain  Its  claim  of 
title  to  the  property  In  controversy,  the  rec- 
ord and  judgment  in  a  suit  In  which  one  W. 
H.  Llnn  and  others  were  plaintiffs,  and  the 
Gila  Bend  Reservoir  &  Irrigation  Company 
and  others  were  defendants,  and  known  on 
the  docket  of  the  district  court  of  Maricopa 
county,  where  the  suit  was  brought,  as  case 
Xo.  1,906.  The  plaintiff,  the  Gila  Bend  Res- 
ervoir &  Irrigation  Company,  objected  to  the 
Introduction  of  this  Judgment  and  record 
upon  the  ground  of  certain  Irregularities  ap- 
liearlng  ujwn  the  face  of  the  record,  which  It 
claimed  rendered  the  Judgment  open  to  at- 
tack In  this  proceeding.  The  rulings  of  the 
trial  court  In  admitting  this  record  and  Judg- 
ment constitute  the  essential  grievance  of  the 
appellant. 

It  appears  that  In  the  district  court  of 
Maricopa  county,  In  the  year  1803,  the  appel- 
lant brought  suit  against  the  Peoria  Canal 
Company  and  the  Arizona  Construction  Com- 
pany, and  applied  for  a  receiver  therein  to 
take  possession  of  the  property  in  contro- 
versy In  this  action.  Thereafter  the  court 
appointed  one  James  McMillan  as  such  re- 
ceiver, who  took  possession  of  the  property, 
and,  by  leave  of  the  court,  Issued  a  large 
amount  of  receiver's  certificates  to  meet  the 
expense  of  necessary  Improvements  upon  the 
property.  This  suit  was  docketed  as  No. 
1,728.  Pending  this  action  one  W.  H.  Linn 
and  others  brought  suit  In  the  district  court 
of  Maricopa  county  against  the  appellant 
and  other  defendants,  alleging  In  their  com- 
plaint, among  other  facts,  the  pendency  of 
action  No.  1,728,  the  appointment  of  the  re- 
ceiver, and  the  Issuing  of  the  receiver's  cer- 
tificates, and  praying,  among  other  things, 
that  the  assets  of  the  Gila  Bend  Reservoir  & 
Irrigation  Company  be  marshaled,  and  that 
the  receiver  take  possession  of,  and  be  direct- 


ed to  sell,  the  property  of  the  said  company, 
and  from  the  proceeds  of  said  sale  pay  the 
debts  adjudged  due  against  It.  All  the  par- 
ties to  this  suit,  including  the  Gila  Bend 
Reservoir  &  Irrigation  Company,  appeared 
and  answered.  A  trial  was  bad,  and  Judg- 
ment was  rendered.  In  which  the  receiver 
was  directed  to  sell  the  property.  The  record 
further  discloses  that  a  sale  was  made  under 
this  judgment  by  the  receiver,  which  was  af- 
firmed by  the  court,  and  a  deed  executed  by 
the  said  receiver  to  the  purchaser,  who  was 
one  of  the  grantors  of  the  appellee.  This 
judgment  was  appealed  from  to  this  court, 
where  It  was  affirmed,  and  subsequently  an 
appeal  was  taken  by  the  appellant  to  the  Su- 
preme Court  of  the  United  States,  where 
the  Judgment  of  this  court  was  affirmed.  18 
Sup.  Ct  942.  The  latter  suit  In  the  court 
below  was  docketed  as  No.  1,996.  The  objec- 
tion which  the  appellant  urged  In  the  court 
below  to  the  Judgment  in  cause  No.  1,99U  was 
that  It  appears  upon  the  face  of  the  record 
that  the  Judgment  ordering  a  sale  of  the  prem- 
ises by  the  receiver  was  without  Jurisdiction 
and  void,  for  the  reason  that  no  order  was 
made  by  the  court  extending  the  re<-eivership 
In  suit  No.  1,728  to  cause  Xo.  1,996.  In 
passing  upon  this  objection  the  trial  court 
pointed  out  that  all  the  parties  in  cause  No. 
1,728  were  parties  in  cause  No.  1,990;  that 
when  the  latter  suit  was  brought  the  prop- 
erty was  in  the  bands  of  the  court,  through  Its 
receiver,  and  that,  after  the  bringing  of  cause 
No.  1,996,  the  record  disclosed  that  the  court 
and  all  the  parties.  Including  the  Gila  Bend 
Reservoir  &  Irrigation  Company,  treated  the 
property  In  possession  of  the  receiver  ap- 
pointed In  cause  No.  1,728  as  though  it  had 
been  placed  In  his  possession  as  a  receiver 
apiKjiuted  In  cause  No.  1,990;  and,  further, 
that  orders  were  made  by  the  court  concern- 
ing suld  receivership  which  were  entitled  in 
both  suits  Jointly:  and  held  that,  although  no 
order  was  made  consolidating  the  two  suits, 
and  no  order  was,  In  terms,  made  extending 
tlie  receivership  to  the  second  suit,  No.  ],9!Mj, 
the  receivership  was  in  fact  extended  to  the 
second  suit ;  and  that  the  court  by  Its  action 
ratified  the  acts  of  the  receiver  in  the  second 
suit,  and  thereby,  in  effect,  extended  his 
power  and  authority  as  such  receiver  to  said 
second  suit.  The  view  thus  taken  is  am]>ly 
Justified  by  an  Inspection  of  the  record  in 
the  two  suits,  and  upon  this  ground  alone  the 
action  of  the  trial  court  In  admitting  the 
Judgment  was  correct. 

The  trial  court  did  not  err  for  another 
reason.  The  failure  of  the  court  in  case  No. 
1,996  to  enter  a  formal  order  extending  the 
receivership  from  cause  No.  1,728  to  cause 
No.  1,996  was  not  one  which  rendered  the 
Judgment  complained  of  void  upon  its  face, 
but  was  a  mere  irregularity  of  practice, 
which  should  have  been  taken  advantage  o' 
during  the  i)endency  of  the  action.  As  said 
by  Mr.  Justic-e  Miller  in  <'ooper  v.  Reynolds, 
10  Wall.  308, 10  L.  Ed.  931:    "It  la  of  no  avail 
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to  show  thnt  there  are  errors  In  the  record, 
niile!»  they  be  suob  as  to  prove  that  the  court 
has  no  Jurisdiction  in  the  case,  or  that  the 
Judgment  rendered  was  beyond  Its  power. 
This  principle  has  been  often  held  by  this 
court  and  by  all  courts,  and  it  takes  rank  as 
an  axiom  of  the  law."  In  Cornett  v.  Wil- 
liams, 20  Wall.  226,  22  L.  Ed.  254,  we  find 
this  expression  of  the  Supreme  Court:  "The 
settle<l  rule  of  law  is  that.  Jurisdiction  hav- 
ing attached  to  the  original  case,  everything 
done  within  the  power  of  that  Jurisdiction, 
when  collaterally  questioned,  Is  to  be  held 
conclusive  of  the  rights  of  the  parties,  unless 
imi^eached  by  fraud."  It  was  within  the 
power  of  the  court  to  have  extended  the  re- 
ceivership In  cause  No.  1,728  to  cause  No. 
1,5)96,  It  having  Jurisdiction  of  the  property 
and  the  parties.  The  appellant  had  a  right 
to  object  to  the  extension  of  the  receivership 
so  as  to  cover  both  cases  without  a  formal 
order  made  and  entered  in  that  behalf.  It 
could  likewise  have  moved  to  set  aside  the 
Judgment  for  this  or  any  other  Irregularity 
that  affected  it.  If  it  did  not  take  any  such 
action,  it  must  be  held  to  have  waived  the 
error.  If  It  took  any  such  action,  the  ruling 
of  the  court  thereon,  having  been  reviewed  by 
this  court  and  the  Supreme  Court,  cannot 
now  be  reviewed  in  this  suit,  and  the  Judg- 
ment In  cause  No.  1,000  was  conclusive,  and 
not  subject  to  collateral  attack  by  appellant. 
The  Judgment  is  afflrmed. 

DOAN  and  DAVIS,  JJ.,  concur. 


KINDALL  V.  LINCOLN  HARDWARE  ft 

IMPLEMENT  COMPANY  et  al. 
(Supreme  Court  of  Idaho.     May  12,  1904.) 

PRACTICE— AMENDMENTS— CBOSS-COMPLAINT. 

1.  In  furtherance  of  justice,  amendments  of 
pleadings  should  be  liberally  allowed.  Held, 
that  the  court  did  not  abuse  its  discretion  in  re- 
fusiuK  to  allow  an  amendment,  or  in  refusing 
to  allow  the  defendant  to  file  a  cross-complaint 
asking  affirmative  relief,  under  the  facts  of 
this  case. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Idaho  County, 
E.  C.  Steele,  Judge. 

Action  by  John  E.  Kindall  against  the  Lin- 
coln Hardware  &  Implement  Company  and 
others.  From  an  order  denying  a  motion  to 
amend  the  answer  and  tile  a  cross-complaint, 
certain  defendants  api>eal.    Affirmed. 

I.  N.  Smith,  for  appellants.  McDonald  & 
De  Haven,  for  respondents.  A.  S.  Hardy,  for 
respondent  Stone. 

SULLIVAN,  C.  J.  This  is  an  appeal  from 
an  order  denying  apitellant's  motion  to  amend 
its  answer  and  to  file  its  cross-complaint  and 
from  the  Judgment.  This  case  was  before  this 
court  on  appeal  at  its  November,  1902,  term, 
and  the  decision  on  that  apiieal  is  report- 
ed In  70  Pac.  105&    On  tliat  ajveal  tbe  Jadf- 


ment  dismissing  the  action  was  reversed,  and 
the  cause  remanded  for  further  proceedings. 
The  cause  again  came  on  to  be  heard  in 
the  trial  court  on  motion  of  counsel  for 
plaintiff  to  have  Judgment  entered  in  har- 
mony with  the  opinion  of  this  coort,  and  be- 
fore the  Judgment  and  decree  was  filed  and 
entered  counsel  for  the  appellant  moved  to 
amend  the  prayer  of  appellant's  answer 
whereby  it  prayed  for  personal  Judgment 
against  the  plaintiff  for  the  sum  of  $335  and 
interest  claimed  to  be  due  on  certain  promis- 
sory notes  from  the  plaintiff  to  the  appellant 
The  motion  was  denied  by  the  court  and 
Judgment  entered  as  directed  by  tills  court 
Thereafter  counsel  for  appellant  moved  the 
conrt  to  vacate  and  set  aside  said  Judgment 
and  to  grant  appellant  afflrmatlve  relief 
against  the  plaintiff  Kindall  and  tlie  deTend^ 
ants  Squire."?  &  Stone.  At  the  time  said  mo- 
tion was  presented  for  hearing  the  appellant 
asked  permission  to  file  its  cross-complaint 
in  said  cause,  whereby  it  set  up  the  $300  note 
above  referred  to,  and  alleged  that  there  were 
$200  due  on  said  note,  with  interest,  and  also 
an  attorney's  fee  of  $50,  and  prayed  for  Judg- 
ment against  said  plaintiff  and  defendants 
for  the  sum  of  $200  and  interest  and  $50  at- 
torney's fee.  After  hearing  said  motion,  the 
court  denied  the  same.  The  appeal  is  from 
the  order  denying  said  motion  and  from  the 
Judgment. 

The  facts  of  the  case  quite  fully  appear  in 
the  opinion  in  70  Pac,  supra,  from  which  it 
appears  that  the  plaintiff  and  one  Squires 
&  Stone  purchased  from  the  appellant  a 
threshing  outfit  and  afterward,  to  secure  the 
payment  of  the  purchase  price  thereof,  a 
mortgage  was  executed  by  said  Kindall  and 
Stone  &  Squires.  The  appellant  sought  to 
foreclose  said  mortgage  by  notice  and  sale, 
and  Kindall  and  his  wife  procured  an  in- 
junction to  prevent  such  sale.  It  was  there- 
after determined  that  a  part  of  the  property 
so  mortgaged  was  community  property,  and 
that  the  chattel  mortgage  was  void  as  to  such 
property  for  the  reason  that  the  wife  of  Kin- 
dall bad  not  signed  the  mortgage.  In  that  in- 
junction proceeding  the  appellant  here  did 
not,  by  cross-complaint  or  otherwise,  claim 
any  affirmative  relief  on  the  unpaid  notes 
until  the  amendment  to  the  prayer  of  plain- 
tiff's answer  and  the  cross-complaint  above 
referred  to  were  presented  to  the  court.  The 
question  is  presented  whetlter,  under  the  fore- 
going facts,  the  court  erred  in  denying  ap- 
pellant's motion  to  amend  the  prayer  of 
his  answer,  or  erred  in  denying  appellant's 
motion  to  set  aside  the  Judgment  and  to 
permit  said  cross-complaint  to  be  filed.  It 
is  contended  by  counsel  for  appellant  that 
as  the  indebtedness  mentioned  in  said  promis- 
sory note  or  notes  arose  out  of  this  transac- 
tion, under  the  rule  laid  down  by  this  court 
in  Stevens  v.  Home  Savings  &  Loan  Ass'n, 
5  Idaho,  741,  SI  Pac.  779,  986,  and  Murphy 
V.  Russell,  67  Pac.  i27,  the  appellant  had  the 
right  to  have  tliia  whole  transaction  aettted 
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and  adjusted  between  tbe  parties  in  this  suit, 
and  tliat  the  court  erred  in  denying  appel- 
lant's motion  to  amend  and  file  a  cross-com- 
plaint. The  contention  that  appellant  had 
the  right  to  ask  for  affirmative  relief  in  said 
action  is  no  doubt  correct.  If  such  relief  bad 
been  asked  for  in  time,  and  before  the  case 
was  tried  and  judgment  entered.  It  appears 
from  the  transcript  that  the  appellant  filed 
no  cross-complaint,  or  prayed  for  any  af- 
firmative relief,  or  sought  to  do  so,  until  after 
the  case  bad  been  tried  and  decided  by  the 
court.  It  also  appears  that  this  case  baa  been 
I)ending  for  some  three  or  four  years,  and 
we  do  not  tblnlc  the  court  abused  its  discre- 
tion in  refusing  to  permit  tbe  appellant  to 
amend  the  prayer  of  its  complaint  or  to  file 
a  cross-complaint  Tbe  motion  to  amend 
nnd  to  file  a  cross-complaint  was  not  present- 
ed to  tbe  court  until  after  the  case  had  been 
tried;  and  if  after  that  tbe  court  had  permit- 
ted that  to  be  done,  it  clearly  appears  from  the 
record  that  a  retrial  of  the  case  would  have 
been  necessary.  Tbe  court  finds  by  its  find- 
ings of  fact  that  one  of  the  promissory  notes 
referred  to  bad  not  been  paid,  to  wit,  the  one 
for  $300,  and  also  foimd  that  there  were  $35 
due  on  the  $400  promissory  note,  with  inter- 
est on  each.  Tbe  appellant  prays  in  the  pro- 
posed cross-complaint  for  judgment  in  the 
sum  of  $200,  with  Interest  at  the  rate  of  8 
per  cent,  and  $50  attorney's  fee.  This  would 
indicate  that  there  was  not  as  much  due  the 
appellant  as  the  court  had  found  was  due  by 
its  said  findings  of  fact  which  were  made  on 
the  2l8t  day  of  November,  1001,  and  the  pto- 
IKwed  cross-complaint  was  not  offered  for  fil- 
ing until  June,  1003.  Under  all  the  circum- 
stances and  facts  of  this  case  tbe  trial  court 
did  not  err  in  denying  the  motion  referred  to. 
There  must  be  an  end  to  litigation,  and,  as 
this  cane  was  pending  for  more  than  three 
years  prior  to  the  action  of  the  court  com- 
plained of,  and,  if  the  court  had  granted  the 
motions  referred  to,  a  retrial  of  the  whole 
case  would  have  been  necessary,  under  those 
facts  the  court  was  fully  justified  In  denying 
said  motions. 

The  Judgment  of  the  trial  court  is  affirmed, 
with  costs  in  favor  of  the  respondent 

STOCKSLAGER,  J.,  concurs.    AIL8HIEI, 
J.,  took  no  part  in  tbe  decision. 


PHILLIPS  et  al.  t.  THURSTON  COUNTY 

et  al. 
(Supreme  Court  of  Washington.      May  31, 1904.) 

TAXATION— ASSESSMENT— OMITTED  PERSONAL- 
TY—AUTHOBITY  OK  AS8ESS0B  —  ORDER  OF 
COUNTY  COMMI88IOMEBS— INJUNCTION— SUr- 
nCIENCY  OF  COMPLAINT— JUBI8DICTI0N  — 
TENDER  OF  TAXES  DUE— BBINOINO  MONEY 
INTO    COURT. 

1.  Under  Pierce's  Code,  S  8640,  conferring  on 
the  county  assessor  authority  on  his  own  mo- 
tion, or  on  the  application  of  any  taxpayer,  to 
enter  in  the  detail  and  assessment  list  of  the 
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current  year  any  property  omitted  from  the 
list  of  any  preceding  year,  the  assessor  may 
list  omitted  personalty ;  and  the  fact  that  the 
board  of  county  commissioners,  sitting  as  a 
board  of  equalization,  bos  directed  him  to  do 
so,  does  not  impair  the  assessment,  the  assessor 
exercising  his  own  discretion  in  the  matter. 

2.  A  complaint  by  executors  to  enjoin  the 
collection  of  a  personal  property  tax  on  prop- 
erty of  the  estate  omitted  from  assessment  al- 
leged that  their  testatrix  listed  $2,075  worth 
of  property ;  that  the  next  year,  and  after  her 
death,  tbe  board  of  county  commissioners,  con- 
ceiving that  she  had  omitted  a  large  amount  of 
personalty,  directed  tbe  assessor  to  assess  tbe 
same  at  a  valuation  of  $35,746,  which  he  did, 
not  undertaking,  however,  to  list  the  property 
omitted,  but  valuing  it  in  one  lump  sum.  under 
the  general  head  "Personal  Property" ;  that  the 
executors  undertook  to  ascertain  what  person- 
alty of  testatrix  was  subject  to  taxation  for 
the  year  in  question,  and  found  $10,849.80 
worth  of  property,  from  which  they  deducted 
the  amount  given  in  by  testatrix,  leaving 
$8,814.80  on  which  they  offered  to  pay  taxes; 
and  that  the  attempt  at  assessment  wag  made 
without  reference  to  the  property  actually 
owned  by  testatrix,  and  was  wholly  arbitrary 
and  void.  Held,  that  the  complaint  was  suffi- 
cient to  require  the  court  to  inquire  into  the 
assessment  made  by  the  assessor,  as  excessive. 

3.  The  courts  of  Washington  have  jurisdic- 
tion to  inquire  into  the  validity  of  taxes  levied 
on  personalty,  and  to  restrain  the  collection 
thereof,  if  found  void,  at  the  suit  of  the  injured 
party,  if  the  tax  be  due  and  payable,  and  a 
levy  on  the  part  of  the  collecting  officers  is 
threatened. 

4.  An  action  by  executors  to  enjoin  the  col- 
lection of  a  tax  levied  on  omitted  personalty 
of  their  testatrix,  before  which  a  tender  of  the 
tax  admitted  to  be  due  was  made,  the  offer 
to  pay  being  renewed  in  the  complaint,  will  not 
be  dismissed  for  a  mere  failure  to  brinij  the 
money  into  court,  unless  a  specific  objection  is 
made  on  that  ground,  and  they  have  been  placed 
in  default  for  not  so  doing. 

Appeal  from  Superior  Court,  Thurston 
County;  O.  V.  Linn,  Judge. 

Action  by  A.  A.  Phillips  and  another,  ex- 
ecutors of  the  estate  of  Abble  H.  H.  Stuart 
deceased,  against  the  county  of  Thurston  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeals.    Reversed. 

T.  N.  Allen,  for  appellants.  F.  a  Owings, 
for  respondents. 

FULLERTON.  0.  J.  The  appellants,  as 
executors  of  the  estate  of  Abbie  H.  H.  Stuart 
deceased,  brought  this  action  to  enjoin  the  re- 
spondent and  its  officers  from  attempting  to 
collect  a  tax  levied  against  personal  property 
formerly  belonging  to  their  testatrix.  The 
trial'  court  sustained  a  general  demurrer  to 
the  complaint  and,  upon  the  refusal  of  tbe 
api>ellants  to  plead  further,  entered  a  judg- 
ment of  dismissal,  and  for  costs  in  favor  of 
tbe  respondents.  The  ultimate  question  there- 
fore is,  does  the  complaint  state  facfas  suffi- 
cient to  constitute  a  cause  of  action? 

In  tbe  complaint  it  is  alleged  in  substance 
that  on  April  17,  1901,  Mrs.  Stuart  made  out 
a  detail  list  of  her  personal  property  subject  to 
taxation  in  Thurston  county,  subscribed  and 
made  oath  to  the  same  as  required  by  law, 
and  delivered  it  to  the  county  assessor,  who 
assessed  the  property  thereon  listed  at  $2,076. 
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Later  Mrs.  Stuart  died  without  having  paid 
the  taxes.  In  her  will  she  named  the  appel- 
lants as  her  executors.  That  they  accepted 
the  trust,  and,  In  the  jperformance  of  their 
duties  as  such,  paid  the  taxes  assessed  upon 
her  property  for  the  year  named.  After- 
wards, and  in  1902,  the  board  of  county  com- 
missioners of  Thurston  count}',  conceiving, 
apparently,  that  Mrs.  Stuart  had  omitted 
from  her  detail  list  a  large  amount  of  per- 
sonal property  then  owned  by  her  and  subject 
to  taxation,  directed  that  the  assessor  assess 
the  same  for  the  year  1901,  as  property  omit- 
ted from  the  assessment  roll  for  that  year,  at 
a  valuation  of  ?3r>,746.  Later  they  directed 
that  the  amount  of  tax  paid  by  the  executors 
on  the  personal  property  of  the  estate  for 
that  year  be  deducted  from  the  amount  of 
the  levy.  The  assessor  thereupon  assessed 
the  personal  property  mentioned  for  the  year 
1001  at  the  amount  named  in  the  commis- 
sioner's order,  as  property  "Inadvertently 
omitted  in  that  year,"  notice  of  which  was 
duly  given  the  executors.  On  this  valuation 
a  tax  was  levied  of  $1.2Si.45.  In  mailing  the 
assessment,  however,  the  assessor  did  not  un- 
dertake to  list  the  property  omitted.  He  val- 
ued it  in  one  lump  sum  imder  the  general 
head  of  "Personal  Property."  On  receipt  of 
the  notice  above  mentioned,  the  executors  un- 
dertook to  ascertain  what  personal  property 
Mrs.  Stuart  owned  subject  to  taxation  In 
Thurston  county  in  the  year  1901.  As  a  re- 
sult of  their  investigation,  they  found  prop- 
erty which  might  possibly  have  been  subject 
to  taxation  for  that  year  of  the  value  of  $10,- 
849.80,  which,  after  deducting  the  amount 
given  in  by  Mrs.  Stuart,  would  leave  .?8,814.80 
that  had  not  been  assessed.  On  this  sum  they 
offered  to  pay  taxes  for  the  year  1901,  as  in 
full  for  all  of  the  taxes  legally  due  for  that 
year  on  testatrix's  personal  property,  but  this 
offer  was  rejected  by  the  county  officers.  The 
complaint  concludes  with  allegations  to  the 
effect  that  the  attempted  assessment  was 
made  without  ftny  reference  to  the  property 
actually  owned  by  Mrs.  Stuart  and  subject 
to  taxation  for  the  year  named,  and  was 
wholly  arbitrary  and  void.  They  offer,  how- 
ever, in  satisfaction  of  the  claim  of  the  coun- 
ty, to  pay  taxes  on  the  property  to  a  valua- 
tion equal  to  $8,814.80.  which  they  concede 
might  possibly  have  been  subject  to  taxation 
for  the  year  1901. 

The  appellants  have  proceeded  on  the  the- 
ory, and  their  counsel  contend  in  this  court, 
that  there  is  no  authority  or  warrant  in  law 
for  the  board  of  county  commissioners,  Bit- 
ting as  a-  board  of  equalization  or  otherwise, 
to  order  the  assessor  to  make  an  assessment 
of  property  omitted  from  the  assessment  roll 
of  a  previous  year,  and  no  warrant  in  law 
for  the  assessor  to  make  any  such  assessment. 
The  appellants  are  mistaken,  however,  as 
regards  the  assessor.  The  statute  provides 
that  the  assessor,  upon  his  own  motion,  or 
upon  the  application  of  any  taxpayer,  shall 
enter  In  the  detaU  and  assessment  list  of  the 


current  year  any  property  shown  to  be  omit- 
ted from  the  list  of  any  preceding  year. 
Pierce's  Code,  I  804O.  This  Is  ample  author- 
ity to  warrant  the  assessor  in  placing  on  the 
list  for  the  current  year  any  property  omit- 
ted for  the  previous  year,  and  warranted  the 
assessor  In  making  the  assessment  he  made 
In  this  case,  If  It  be  true  that  personal  prop- 
erty of  Mrs.  Stuart  to  the  value  mentioned 
had  not  been  assessed  for  the  year  1901.  The 
fact  that  the  board  of  county  commissioners, 
sitting  as  a  board  of  equalization,  may  have 
directed  the  assessment  to  be  made,  does  not 
alter  the  case.  The  assessor,  notwithstanding 
the  direction  may  come  to  him  in  the  form 
of  an  order  from  that  board,  has  the  right  to 
exercise  his  discretion  in  the  matter,  and 
there  is  nothing  In  the  complaint  to  show  that 
it  was  not  so  exercised  in  this  instance.  The 
assessment  Is  valid,  therefore,  to  the  extent 
of  the  value  of  the  property  assessed.  But 
notwithstanding  this,  we  think  there  is 
enough  in  the  complaint  to  show  that  the 
valuation  of  the  property  omitted  was  either 
grossly  excessive,  or  that  the  assessment  was 
based  on  property  not  owned  by  Mrs.  Stuart, 
or  not  subject  to  taxation  In  Thurston  county 
In  the  year  1901.  For  these  excesses  the  levy 
was  clearly  void,  and  the  complaint,  we 
think,  was  sufficient  to  require  the  court  to 
inquire  into  them,  and,  if  he  found  either  such 
a  disparity  In  the  valuations  as  the  complaint 
discloses,  or  that  a  part  of  the  le\-y  was  made 
on  property  not  subject  to  taxation,  to  set 
aside  the  excess  of  tax.  In  this  state  the 
courts  have  jurisdiction  to  inquire  Into  the 
validity  of  a  tax  levy  on  personal  property, 
and  restrain  the  collection  thereof  if  found 
void,  at  the  suit  of  the  injured  party,  if  the 
tax  be  due  and  payable,  and  a  levy  on  the 
part  of  collecting  officers  is  threatened.  Phe- 
lan  v.  Smith,  22  Wash.  397,  61  Pac.  31;  North- 
western Lumber  Co.  v.  Chehalis  County,  24 
Wash.  626,  64  Pac.  787. 

The  respondents  contend,  however,  that  the 
demurrer  was  properly  sustained  because  the 
complainants  do  not  bring  into  court  the 
amount  of  tax  they  concede  to  be  due.  The 
appellants  prosecute  this  action  in  a  Hduclarj- 
capacity.  The  trust  fund  which  they  repre- 
sent is  now  under  the  control  of  the  court. 
For  these  reasons,  we  think  it  may  be  doubt- 
ful whether  the  rule  requiring  a  tender  of 
the  tax  admitted  to  be  due  applies  with  all 
of  its  strictness.  A  tender  In  fact,  however, 
was  made,  and  the  appellants  have,  in  their 
complaint,  renewed  their  offer  to  pay.  Their 
action  will  not  be  dismissed  for  a  mere  fail- 
ure to  bring  the  money  into  court,  unless  a 
specific  objection  is  made  on  that  ground, 
and  they  have  been  placed  in  default  for  not 
so  doing. 

Tlie  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. 

ANDERS,  MOUNT,  and  HADLEY,  JJ., 
concur.    DUNBAR,  J.,  concurs  in  the  result. 
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(S5  Wash.  177) 
FOSTER  T.  SEATTLE  ELECTRIC  CO. 

(Supreme  Court  of  Washington.    Mar  81. 1904.) 

OABXIEBS—PASSENOEBS— INCEPTION  OT  BELA- 
TION— INTENDINO  PASSENOEBa— DEOBEE  Or 
CABE  BEQUIBED  —  NEGLIOENCE  —  CONTBISa- 
TOnr  NEULIOENCB — ASSUUPTION  OF  XIBK — 
IKSTBUCTIONS— BABULESS  SBBOB. 

1.  In  an  action  for  injuries  to  one  attempt- 
ing to  board  a  street  car,  a  charge  that  defcud- 
ant'g  servants  were  not  required  to  exercise  the 
highest  degree  of  care  possible  to  avoid  an  acci- 
dent, but  only  the  highest  degree  of  care  rea- 
sonably practicable  under  the  circumstances, 
and  consistent  with  the  proper  discharge  of 
their  other  duties,  and  that  by  the  term  "high- 
est degree  of  care"  was  meant  the  degree  of 
care  which  would  be  exercised  under  like  cir- 
cumstances by  careful  and  experienced  em- 
ployes, was  not  open  to  the  objection  of  redu- 
cing the  degree  of  care  required  of  defendant's 
servants  while  looking  after  passengers  to  that 
•f  ordinarjr  care,  and  of  excusing  the  conductor 
from  looking  after  plaintiff  while  he  was  en- 
gaged in  performing  his  duties. 

2.  A  street  car  company  is  not  an  insurer  of 
the  safety  of  its  passengers,  but,  when  it  exer- 
cises towards  them  the  highest  degree  of  care 
consistent  with  the  practical  conduct  of  its 
business,  it  performs  towards  them  its  full  legal 
duty,  and  is  not  liable  even  for  injuries  which 
might  have  been  foreseen  and  prevented,  if 
the  means  required  to  prevent  them  would  in- 
Tolve  a  burden  amounting  to  a  practical  prohi- 
bition of  Ita  business. 

3.  In  an  action  against  a  street  railway  com- 
pany, a  charge,  without  further  qualification, 
that  the  duty  of  the  conductor  and  motorman 
towards  the  passengers  on  the  car  is  to  exercise 
the  highest  degree  of  care  consistent  with  the 
proper  discharge  of  all  their  other  duties,  while 
Incorrect,  was  not  reversible  error,  where  there 
was  no  evidence  to  the  effect  that  the  injury 
to  plaintiff  was  caused  by  the  fact  that  the 
conductor  or  motorman  was  engaged  in  the  per- 
formance of  another  duty,  and  therefore  could 
not  look  out  for  plaintiff. 

4.  A  motorman  who  obeys  signals  given  him 
by  the  conductor,  and  who  does  not  see  or 
know  that  to  obey  such  signals  will  result,  or  will 
be  likely  to  result,  in  an  injury  to  an  intending 
passenger,  is  guilty  of  no  negligence. 

5.  It  was  negligence  for  a  street  car  con- 
ductor, no  matter  what  other  duty  he  was  per- 
forming, to  start  his  car  at  the  time  an  intend- 
ing passenger  was  in  such  a  position  that  he 
could  have  seen  her  in  the  act  of  boarding  the 
car,  had  be  looked  in  her  direction. 

6.  A  street  car  conductor  was  not  negligent 
in  giving  the  signal  to  start  the  car,  where  he 
cen.sed  other  work  while  the  car  was  stopped, 
and  looked  back  to  the  entrance  to  ascertain 
if  any  one  else  was  entering,  or  desirous  of 
entering,  and  saw  no  one. 

7.  A  person  who  approached  a  street  car  from 
the  rear  in  a  crowded  thoroughfare,  out  of  the 
siehc  of  the  conductor,  and  did  not  reach  it  until 
after  the  signal  to  go  ahead  had  been  given  and 
the  car  had  started,  and  then  seized  the  hand- 
rail and  attempted  to  board,  thoush  others 
standing  by  appreciated  her  danger  and  sought 
to  warn  her  by  hallooing,  was  guilty  of  con- 
tributory   ncgliffence. 

8.  Street  rnilway  employes  are  not  required  to 
exercise  the  highest  def;ree  of  care  to  ascertain 
whether  or  not  a  particular  person  walking  or 
standing  on  a  pulilic  street  desires  to  become 
a  passenger,  but  ordinary  care  is  all  that  is 
necessary  in  such  cases. 

9.  One  intending  to  board  a  street  car,  who 
approached  it  from  the  rear,  and  was  in  a  posi- 

.  tfon  where  the  conductor,  in  looking  out  for 
Intending  passientrers.  would  not  ordinnril.v  have 
seen  her,  and  who  was  not  seen  by  the  con- 


ductor, who  did  look  out  towards  the  rear  be- 
fore giving  the  signal  to  start,  was  not  a  oa*- 
senger. 

10.  In  an  action  against  a  street  railway  com- 
pany, the  court  charged  that  if  the  conductor 
was  engaged  in  collecting  fare  or  making  change 
for  a  passenger,  and,  after  the  car  had  stopped, 
and  before  starting  the  same,  was  in  a  position 
where  he  could  see  the  rear  entrance  of  the  car, 
and,  before  giving  the  signal  to  start,  looked  to 
see  if  there  were  any  other  persons  about  to 
board  the  car,  and  exercised  reasonable  car« 
under  the  circumstances,  and  did  not  see  plain- 
tiff approaching  the  car  or  attempting  to  hoard 
the  same,  he  was  not  negligent.  Held  that, 
while  the  matter  relating  to  the  making  of 
change  for  a  passenger  was  not  pertinent  to 
the  balance  of  the  instruction,  nor  to  any  evi- 
dence in  the  case,  the  instruction  was  not  ot>- 
Jectionable  as  taking  from  the  jury  the  ques- 
tion as  to  what  is  and  what  is  not  a  proper 
time  to  take   up   fares. 

11.  The  fact  that  the  clause  was  not  pertinent 
did  not  necessitate  a  reversal,  as  it  was  not 
prejudicial. 

12.  One  who  came  running  towards  a  street 
car  from  the  rear,  and  seized  the  handle  bar  and 
attempted  to  board  the  car  after  the  signal  had 
been  given  and  the  car  was  starting  forward 
in  the  usual  manner,  assumed  all  the  natural 
risks  incident  to  such  an  attempt  to  lx>ard  the 
car,  and  could  not  hold  the  street  railway  com- 
pany responsible  for  Injuries  caused  thereby. 

Appeal  from  Superior  Court,  King  Count7 ; 
Geo.  E.  Morris,  Judge. 

Action  by  Azoa  Foster  against  the  Seattle 
Electric  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.     Affirmed. 

Benson  &  Hall,  for  appellant.  Struve, 
Hughes  &  McMicken  for  respondent. 

FULLERTON,  O.  J.  The  appellant  waa 
Injured  while  attempting  to  board  one  of  the 
respondent's  street  cars  in  the  city  of  Seattle, 
and  brought  this  action  to  recover  for  her  in- 
juries, averring  that  they  were  caused  by 
the  negligence  of  the  agents  and  servants  of 
the  respondent  The  trial  resulted  In  a  Ter- 
dict  and  judgment  for  the  respondent. 

The  car  which  the  appellant  was  attempt- 
ing to  board  was  a  large,  vestibuled  car,  hav- 
ing but  one  place  open  at  the  time  of  the  ac- 
cident where  passengers  could  board  the 
same,  which  was  at  the  right-hand  side  of 
the  rear  platform.  As  the  car  proceeded 
along  Its  route,  it  passed  westerly  along  Pike 
street  to  the  Intersection  of  Second  avenue, 
where  It  turued  south,  stopping  at  a  few 
feet  south  of  Pike  street.  The  evidence  of 
both  sides  agrees  that,  while  the  car  was 
standing  where  it  bad  stopped,  two  passen- 
gers entered  it,  and  that  the  conductor  there- 
upon signaled  the  motorman  to  proceed, 
and  that  the  car  started  just  as  the  appellant 
was  In  the  act  of  boarding  the  same.  The 
appellant's  evidence  tended  to  show  that  she 
was  following  immediately  after  the  two  pas- 
sengers who  did  enter  the  car  In  safety — so 
close,  In  fnct,  that  she  was  compelled  to  wait 
an  Instant  for  the  last  one — and  that  she 
was  in  a  position,  when  the  conductor  sig- 
naled  the  car  to  start,  that  he  could  have 
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seen  her,  bad  he  looked  In  that  direction. 
The  defendant's  evidence  tended  to  show 
that  the  conductor  was  In  a  position  where 
he  could  plainly  see  the  entrance  when  the 
car  came  to  a  stop  on  Second  avenue.  He 
testified  that  when  the  car  stopped  he  ceased 
the  work  he  was  engaged  In,  and  looked 
back  to  the  car  entrance,  and  saw  the  two 
passengers  enter ;  that,  when  the  second  one 
got  on,  be  looked  to  ascertain  If  any  one  else 
was  entering  or  desirous  of  entering,  and, 
seeing  no  one,  gave  the  signal  to  go  ahead, 
and  began  again  his  regular  duties.  There  was 
evidence  tending  to  corroborate  the  conductor, 
and  evidence  also  to  the  effect  that  the  appel* 
lant  approached  the  car  from  the  rear,  out  of 
the  sight  of  the  conductor,  reaching  It  after 
the  signal  to  go  ahead  bad  been  given,  and 
just  as  the  car  started ;  that  others  standing 
by  saw  and  appreciated  her  danger,  and 
sought  to  warn  her  by  hallooing;  that  the 
place  where  the  accident  occurred  was  a.  busy 
thoroughfare;  and  that  more  than  the  or- 
dinary number  of  people  were  there  at  that 
time,  owing  to  the  fact  that  some  social 
gathering  had  been  held  during  the  evening 
at  the  Masonic  Temple,  which  stood  near  this 
place,  and  people  were  then  leaving  that 
place. 

The  court.  In  charging  the  Jury,  gave, 
among  others,  the  following  Insti-uctlons: 

"(2)  I  Instruct  you,  second,  that  if  you 
believe  from  the  evidence  In  this  case  that 
the  plaintiff,  In  her  efforts  to  get  upon  the 
defendant's  car  at  the  time  and  place  and 
manner  alleged  In  her  complaint,  acted  as  an 
ordinarily  prudent  woman  generally  acts  un- 
der circumstances  entirely  similar  to  all  those 
which  then  surrounded  the  plaintiff;  and  If 
you  believe,  from  a  preponderance  of  the  evi- 
dence, that  the  plaintiff  attempted  to  get 
upon  the  defendant's  car  while  the  same  was 
standing  still,  and  immediately  after  the  oth- 
er passengers  had  boarded  the  train,  and 
that  the  defendant's  servants  started  said 
car  without  having  exercised  the  highest  de- 
gree of  care  reasonably  practicable  under  the 
circumstances  and  coudltions  existing  at  the 
time  and  place  In  question  to  see  that  all 
persons  who  were  In  the  act  of  boarding  the 
said  car  were  In  places  of  safety,  and  that 
the  negligent  starting  of  the  said  car  threw 
the  plaintiff  to  the  pavement  and  lnji">ed 
her  as  alleged  In  the  complaint — then  and 
In  that  event  your  verdict  will  be  for  the 
plaintiff. 

"(3)  If  you  find  for  the  plaintiff,  you  will 
by  your  verdict  award  her  one  such  gross 
sum,  not  exceeding  the  demand  of  her  amend- 
ed complaint,  which  is  fifteen  thousand  dol- 
lars, as  will,  In  your  opinion,  from  the  evi- 
dence. Justly,  fairly,  and  fully  compensate 
the  plaintiff  for  all  suffering.  If  any,  which 
she  has  necessarily  endured,  as  well  as  all 
that  she  will  necessarily  endure  In  the  fu- 
ture, If  any,  for  all  time  which  the  plaintiff 
has  necessarily  lost,  If  any,  and  all  which 


she  will  necessarily  lose,  If  any;  for  all 
permanent  Impairment  of  health.  If  any, 
which  she  has  sustained;  for  all  medical 
treatment,  if  any,  for  which  she  ha«  become 
obligated:  provided,  however,  that  you  will 
not  permit  the  plaintiff  to  recover  for  any- 
thing which  was  not  the  proximate,  natural, 
and  necessary  result  of  the  negligent  acts 
complained  of  In  the  plaintiff's  complaint. 

"(4)  Contributory  negligence  is  pleaded  as 
a  defense  in  this  case,  and  the  burden  of 
proving  the  same  Is  upon  the  defendant.  To 
sustain  this  defense,  it  must  appear  to  you, 
by  a  fair  preponderance  of  the  evidence,  that 
the  plaintiff  contributed  to  her  own  In- 
jury by  failing  to  act  as  ordinarily  prudent 
women  generally  act  under  circumstances  en- 
tirely similar  to  all  those  which  surrounded 
the  plaintiff  at  and  just  prior  to  her  injury. 
Every  person  who  rightfully  attempts  to 
board  a  street  car  as  a  passenger,  at  a  place 
where  such  car  usually  receives  passengers, 
has  a  right  to  assume  that  the  men  In  charge 
of  such  car  will  exercise  the  highest  degree 
of  care  reasonably  practicable  under  the  cir- 
cumstances for  the  safety  of  all  persons  upon 
the  said  car,  or  who  may  be  lawfully  at- 
tempting to  get  upon  the  same;  and  no  pas- 
senger should  be  held  guilty  of  contributory 
negligence  because  he  or  she  failed  to  an- 
ticipate negligence,  if  such  there  was,  upon 
the  part  of  the  men'  in  charge  of  the  car 
which  he  or  she  was  attempting  to  board." 

"(6)  With  respect  to  the  degree  of  care 
owed  by  the  defendant  to  Its  passengers,  you 
are  Instructed  that  the  duty  enjoined  by  the 
law  uijon  Its  conductor  and  motonnan  does 
not  require  the  exercise  of  the  highest  de- 
gree of  care  possible  to  avoid  an  accident, 
but  only  the  highest  degree  of  care  reason- 
ably practicable  under  the  circumstances  and 
conditions  existing  at  the  time  and  place  in 
question,  and  consistent  with  the  proper  dis- 
charge of  all  the  other  duties  of  such  em- 
ployes. By  the  term  'highest  degree  of  care,' 
used  in  these  Instructions,  is  meant  that  de- 
gree of  care  which  would  be  exercised  under 
like  circumstances  by  careful,  prudent,  and 
experienced  conductors  and  motormen  gener- 
ally. 

"(7)  The  plaintiff  In  this  case  would  not 
be  a  passenger,  within  the  meaning  of  the 
law,  unless  you  find  from  the  evidence  that 
plaintiff.  In  the  exercise  of  reasonable  care 
and  prudence  on  her  part,  was  actually  at- 
tempting to  board  the  said  car,  or  so  near 
thereto  and  In  such  a  position  as  to  Indicate 
her  Intention  so  to  do,  in  such  manner  as 
reasonably  careful  and  prudent  persons  or- 
dinarily board  cars  under  like  circumstances, 
and  that  the  conductor  either  saw,  or  In  the 
exercise  of  reasonable  care  should  have  seen, 
her  intention  so  to  do  before  giving  the  sig- 
nal for  said  car  to  start. 

"(8)  If  you  believe  from  the  evidence  that 
plaintiff  came  up  to  the  said  car  from  tbe 
rear,  and  was  In  a  position  where  the  con- 
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ductor,  in  the  exercise  of  ordinary  care  In 
looking  for  intending  passengera  at  the  rear 
entrance  of  his  car,  would  not  ordinarily 
see  plaintiff;  and  if  you  further  find  that 
the  said  conductor,  in  the  exercise  of  such 
care,  did  look,  and  did  not  in  fact  see  the 
plaintiff,  and  at  once  gave  the  signal  to  go 
ahead,  and  the  car  thereupon  started — then 
there  can  be  no  recovery  in  this  case,  and 
your  verdict  will  be  for  the  defendant. 

"(9)  You  are  further  Instructed  that  If  you 
find  from  the  evidence  that  the  conductor  of 
said  car  at  the  time  of  arriving  at  the  cor- 
ner of  Pike  street  and  Second  avenue  was 
engaged  in  collecting  fare  or  making  change 
for  a  passenger,  and  after  said  car  bad 
stopped,  and  before  starting  the  same  again, 
he  was  In  a  position  where  he  could  plainly 
see  the  rear  entrance  of  said  car,  through 
which  passengers  are  permitted  to  board  the 
same;  and  if  you  further  find  from  the  evi- 
dence that,  before  giving  the  signal  to  his 
motorman  to  start  said  car,  he  did  In  fact 
look  to  see  whether  there  were  any  other  per- 
sons about  to  board  said  car,  and  If,  In  so 
doing,  be  exercised  the  degree  of  care  and 
prudence  that  would  be  employed  by  reason- 
ably careful  conductors  under  like  circum- 
stances, and  did  not  see  that  plaintiff  was 
approaching  said  car,  or  was  about  to  at- 
tempt to  board  the  same,  before  giving  his 
signal — then  yon  should  not  find  him  guilty 
of  negligence. 

"(10)  If  you  find  from  the  evidence  that 
the  car  In  question  stopped  on  Second  ave- 
nue, on  the  south  side  of  Pike  street,  for  the 
purpose  of  receiving  passengers  In  the  usual 
way ;  and  if  you  further  believe  from  the 
evidence  that  the  plaintiff  came  running  to- 
wards said  car  from  the  rear  thereof  across 
the  Intersection  of  Pike  street,  and  grabbed 
the  handle  bar  and  attempted  to  board  said 
car  after  the  signal  had  been  given  and  the 
said  car  was  starting  forward  In  the  usual 
manner — then  plaintiff  assumed  all  the  nat- 
ural risks  Incident  to  such  attempt  to  board 
the  car,  and  under  such  circumstances  she 
cannot  bold  defendant  responsible  therefor. 

"(11)  You  are  further  Instructed  that  If 
you  find  from  the  evidence  that  while  said 
car  was  standing  still,  waiting  to  receive 
passengers,  on  the  south  side  of  Second  ave- 
nue, the  plaintiff  ran  diagonally  across  Pike 
street  towards  the  rear  of  said  car;  and  If 
you  believe  that  after  the  signal  had  been 
given  to  start  said  car  the  plaintiff  caught 
hold  of  the  handle  bar  of  said  car,  and  at- 
tempted to  board  the  same  after  it  was  in  mo- 
tion, and  that  in  so  doing  she  did  not  exer- 
cise the  degree  of  care  and  prudence  that 
would  be  exercised  by  ordinary  persons  un- 
der like  circumstances — then  It  will  be  your 
duty  to  return  a  verdict  for  the  defendant." 

The  assignments  of  error  are  all  based  on 
the  instructions.  It  is  urged  that  the  sixth 
instruction  Is  erroneous  because  it  reduces  the 
degree  of  care  required  of  the  appellant's 


servants,  while  looking  after  the  safety  of  Its 
passengers,  to  that  of  ordinary  care,  and  be- 
cause "by  it  the  conductor  wM  practically  ex- 
cused from  looking  after  the  plaintiff  at  all 
during  such  times  as  he  was  engaged  in  p«r- 
forming  any  duty  for  the  defendant."  It  seems 
to  us  these  criticisms  are  not  well  founded.  It 
Is  evident  that  the  court  was  endeavoring  by 
this  instruction  to  define  the  phrase  "highest 
degree  of  care,"  used  in  the  second  instruc- 
tion above  quoted,  and  to  explain  to  the 
jury  its  applicability  to  the  case  before  them. 
Leaving  out  the  clause  with  reference  to  the 
other  duties  of  the  employers,  the  rule  there 
laid  down  is  not  inconsistent  with  the  rule 
as  we  have  heretofore  annotmced  it  in  Sears 
V.  Seattle,  etc.,  Street  Ey.  Co.,  6  Wash.  227, 
33  Pac.  380,  1081,  and  Payne  v.  Spokane 
Street  Ry.  Co.,  15  Wash.  522,  46  Pac.  1054, 
It  Is  not  the  rule  that  a  street  car  company  Is 
an  insurer  of  the  safety  of  Its  passengers. 
There  are  dangers  attending  on  their  trans- 
portation which  it  seems  no  human  prudence 
can  foresee,  while  there  are  others  which  can 
be  foreseen,  but  which  cannot  be  effectually 
guarded  against,  because  to  do  so  would 
make  the  conduct  of  the  business  so  burden- 
some as  to  prohibit  It  altogether.  Hence, 
when  a  street  car  company  exercises  towards 
its  passengers  the  highest  degree  of  care  con- 
sistent with  the  practical  conduct  of  its  busi- 
ness, it  performs  towards  them  Its  full  legal 
duty,  and  Is  not  liable  even  for  Injuries 
which  might  have  l>een  foreseen  and  pre- 
vented. If  the  means  required  to  prevent  them 
would  involve  a  burden  amounting  to  a  prac- 
tical prohibition  of  tbe  hoslnees.  The  in* 
struction  Is  consistent  with  these  principles, 
and  therefore  Is  not  erroneous. 

With  reference  to  the  remaining  part  of 
the  objection,  It  is  doubtless  Incorrect  to  say, 
without  further  qualification,  that  the  duty 
of  the  conductor  and  motorman  of  an  elec- 
tric street  car  towards  the  passengers  there- 
on is  the  highest  degi-ee  of  care  consistent 
with  tbe  proper  discharge  of  all  tbe  other 
duties  of  such  employ^  yet  we  do  not  think 
It  reversible  error  in  this  case.  There  was 
no  evidence  to  the  effect  that  the  Injury  to 
the  appellant  was  caused  by  the  fact  that 
the  conductor  or  motorman  was  engaged  in 
the  performance  of  another  duty,  and  there- 
fore could  not  look  out  for  the  appellant.  As 
to  the  motorman,  no  blame  at  all  can  be  at- 
tached to  him.  He  obeyed  tbe  signals  giv- 
en him  by  tbe  conductor,  and  it  is  not  in 
evidence  that  he  saw  or  knew  that  to  obey 
such  signals  would  result,  or  was  likely  to 
result,  in  an  injury  to  the  appellant.  The 
negligence,  If  any,  was  on  the  part  of  the  con- 
ductor, and  as  to  negligence  on  his  part  there 
was  a  sharp  conflict  In  the  evidence.  If 
the  appellant's  evidence  was  to  be  believed, 
then  he  was  guilty  of  negligence  in  starting 
the  car  at  the  time  he  did  start  It,  no  mat- 
ter what  other  duty  he  was  performing  at 
the  time,  and  the  court  practically  so  told  the 
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jnry.  On  the  other  hand,  If  the  evidence  on 
behalf  of  the  respondent  was  to  be  believed, 
the  conductor  performed  towards  her  his  full 
duty,  and  the  injury  was  the  result  of  the 
t-onduct  of  the  appellant  herself,  rather  than 
the  result  of  negligence  on  the  part  of  the 
c-onductor.  Under  these  circumstances,  the 
error  could  not  have  been  prejudicial,  and, 
as  we  have  rei)eatedly  held,  error  without 
prejudice  Is  not  cause  for  reversal. 

Instruction  numbered  7  is  obJe(;ted  to  be- 
cause it  is  said  that  It  reduces  the  degree  of 
care  reQuired  of  the  resjxjndent's  servants  to 
that  of  ordinary  care,  while  tlie  true  rule  Is 
that  the  highest  degree  of  care  reasonably 
practical  under  the  circumstances  should  be 
exercised.  But  the  rule  contended  for  by 
appellant  Is  applicable  only  after  one  has 
become  a  passenger.  The  company  Is  not 
required  to  exercise  the  highest  degree  of 
care  to  ascertain  whether  or  not  a  particular 
person  walliing  or  standing  on  a  public  street 
desires  to  become  a  passenger  on  its  car. 
Ordinary  care  Is  all  that  Is  necessary  In  such 
a  case.  The  Instruction  here  complained  of 
was  Intended  to  define  the  degree  of  care  re- 
quired of  the  resix>ndent's  servants  In  as- 
certaining whether  or  not  a  particular  per- 
son desired  to  become  a  passenger,  and  is  a 
correct  statement  of  the  rule  in  that  regard. 

The  eighth  Instruction  Is  objected  to  for 
the  same  reason,  but  we  think  the  Instruction 
without  error.  "To  give  rise  to  the  relation 
of  passenger  and  carrier,  there  must  be  not 
only  an  Intent  on  the  part  of  the  former  to 
avail  himself  of  the  facilities  of  the  latter 
for  transportation,  but  also  an  express  or  im- 
plied acceptance  by  the  latter  of  the  former 
as  a  passenger."  6  Cyc.  538.  Under  the  con- 
ditions described  in  the  instruction,  the  ap- 
pellant had  not  yet  l)ecome  a  passenger,  and, 
as  we  said  in  answer  to  the  last  objection, 
the  servants  of  the  company  owed  her  only 
the  duty  of  ordinary  care.  Gaffney  v.  St. 
Paul  City  Ry.  Co.,  81  Minn.  459,  84  N.  W. 
304. 

It  is  objected  to  the  ninth  instruction  that 
it  took  from  the  jury  one  of  the  material  is- 
sues of  fact,  In  that  it  did  not  leave  to  them 
the  question  what  is  and  what  is  not  a  proper 
time  to  take  up  fares,  but  we  think  the  api)el- 
lant  misinterprets  it.  The  matter  relating 
to  the  making  of  change  for  a  passenger 
could  well  have  been  omitted,  as  It  was  nei- 
ther pertinent  to  the  balance  of  the  Instruc- 
tion, nor  to  any  of  the  evidence  in  the  case, 
but  It  takes  no  question  of  fact  from  the 
jury.  Nor  does  it  require  a  reversal  of  the 
Judgment  because  It  is  not  pertinent.  Mere 
abstract  error  is  never  sufficient  for  that  pur- 
Ijose.    It  must  be  prejudicial. 

The  tenth  and  eleventh  instructions  are  so 
clearly  free  from  eiTor  as  uot  to  require 
comment. 

The  Judgment  is  affirmed. 

DUNBAR,  ANDERS,  MOUNT,  and  HAD- 
LEY,  JJ.,  concur. 


SCHILLING  V.  CURRAN,  SherifE  (RYMAX, 
luterveuer). 

(Supreme  Court  of  MonUna.    May  16,  1904.) 

BANKRUPTCY— FBAUnULENT  TRANSFERS — BONA 
KIDE  PUBCU.^SEBS  —  OOOD  FAITH  —  PRESENT 
CONSIDERATION  —  INSOLVENCY  OF  DEBTOR — 
PRESLMPTIONS  —  FINDINGS  —  APPEAL— SPEC- 
IFICATION OF  ERRORS— INSUFFICIENCY  OF  EV- 
IDENCE —  ERRORS  OF  LAW— SUFFICIENCY  OF 
SPECIFICATION  —  BRIEFS  —  TRIAL— ORDER  OF 
TESTIMO.VY  —  DISCRETION  OF  TRIAL  COURT — 
REOPEN  INO  OF  CASE— OFFERS  TO  PROVE. 

1.  Under  Code  Civ.  Proc.  |  1173,  providing 
that,  when  the  notice  of  motion  for  a  new  trial 
deKignatPs  as  the  ground  of  the  motion  the  in- 
sufficiency of  the  evidence  to  justify  the  verdict 
or  decision,  the  stateracMit  shall  specify  the  par- 
ticulars in  wliioh  sucli  evidence  is  alloKed  to  be 
insufficient,  a  specification  in  the  statement  tliat 
the  court  erred  in  making  a  certain  flndinp. 
"there  being  insufficient  evidence  to  justify  said 
finding,  and  the  evidence  being  insufficient  to 
support  the  game,  and  said  finding  is  contrary 
to  the  evidence,  and  wholly  unsupi)orted  tliere- 
by,"  is  not  a  proper  specification  of  the  insuffi- 
ciency of  the  evidence. 

2.  Where  the  notice  of  intention  to  move  for 
a  new  trial  bases  the  motion  on  the  ground  of 
insufficiency  of  the  evidence  to  support  certain 
findings,  the  movant  cannot,  on  appeal,  change 
his  iKisition,  and  claim  that  the  malting  of  the 
findings  was  an  error  at  law. 

3.  Under  Code  Civ.  Proc.  J  1173.  providing 
that,  where  a  notice  of  a  motion  for  a  new 
trial  designates  as  the  ground  thereof  errors  in 
law  occurring  at  the  trial,  the  statement  shall 
specify  the  particular  errors  upon  which  the 
party  will  rely,  a  specification  in  the  statement 
that  the  court  erred  in  making  a  certain  find- 
ing of  fact,  "there  being  insufficient  evidence  to 
justify  said  finding,  and  the  evidence  being  in- 
sufficient to  support  the  same,  and  said  finding 
is  contrary  to  the  evidence  and  wholly  unsup- 
ported thereby,"  is  insufficient  to  charge  error 
in  law. 

4.  Under  Code  Civ.  Proc.  {  1173,  providing 
what  the  statement  on  a  motion  for  a  new 
trial  shall  ai)ecifv.  and  that,  if  no  such  specifica- 
tions be  made,  the  statement  shall  be  disregard- 
ed on  the  hearing  of  the  motion,  a  statement 
which  does  not  specify  the  insufficiency  of  the 
evidence  as  a  ground  of  the  motion  must,  at 
least  so  far  as  the  insufficiency  of  the  evidence 
is  concerned,  be  disregarded. 

3.  Under  Code  Civ.  Proc.  J  1114,  providing 
that  no  judgment  shall  be  reversed  for  want  of 
findings  at  tiie  instance  of  any  party  who.  at  the 
close  of  the  evidence  and  argument,  shall  not 
have  requested  findings  in  writing,  requests  for 
findings  made  after  the  filing  of  the  findings 
and  conclusions  of  law  are  presented  too  late, 
and  the  want  of  such  findings  cannot  be  made  a 
ground  of  reversal. 

0. 1'nder  Bankr.  Act  July  1,  1898,  c.  541,  { 
(;7e.  30  Stat.  .TtU  [U.  S.  Comp.  St.  1901.  p. 
3440],  providing  that  transfers  made  by  a  bank- 
rupt within  four  months  prior  to  the  filing  of 
the  iwtition,  with  the  intent  to  hinder,  delay,  or 
defraud  creditors,  shall  be  "null  and  voiil  a.s 
against  the  creditors  of  such  debtor,  except  as 
to  purchasers  in  good  faith  and  for  a  present 
fair  consideration,"  a  sale  by  a  bankrupt, 
though  made  to  hinder  and  defraud  creditors,  is 
not  void  as  against  a  purchaser  who  did  not 
participate  in  the  fraudulent  act  of  the  liank- 
rupt,  or  have  knowledge  of  such  intent  or  of 
the  bankrupt's  insolvency,  and  who  bought  not 
for  a  cancellation  of  an  antecedent  debt  or  a 
payment  of  a  merely  nominal  price,  but  one 
which,  under  the  circumstances,  was  present 
and  fair. 


%  1.  See  New  Trial,  vol.  37,  Ceat.  Dig.  i  261. 
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7.  rnder  Bankr.  Act  July  1,  1898,  c.  541,  g 
C7e,  30  Stat.  5<U  [U.  S.  Comp.  St.  19()1,  p. 
Jt440J.  providing  that  transfers  or  incnmbrancea 
of  property  made  by  a  debtor  within  four 
months  prior  to  the  filing  of  the  petition  against 
him,  and  "while  insolvent,"  which  are  void  as 
against  the  creditors  of  such  debtor  by  the 
laws  of  the  state  in  which  the  property  is  sit- 
uated, shall  be  deemed  void  if  the  debtor  be  ad- 
judged a  bankrupt,  the  insolvency,  to  avoid  a 
transfer,  must  be  one  existing  at  the  date  there- 
of, and  not  one  arising  thereafter. 

8.  In  proceedings  by  a  trustee  in  bankruptcy 
to  recover  property  of  the  bankrupt  sold  with- 
in four  months  prior  to  the  filing  of  the  petition, 
where  the  pleadings  contained  no  allegation  of 
insolvency  at  the  date  of  the  transfer  of  the 
property,  and  the  record  did  not  disclose  any 
facts  tending  to  show  the  same,  the  Supreme 
Court  will  presume  that  on  the  date  of  the 
transfer  the  debtor,  subsequently  adjudged  a 
bankrupt,  was  solvent. 

9.  Where,  at  the  time  of  a  sale  of  property, 
debtors  were  solvent,  and  a  person,  in  good 
faith  and  for  a  valuable  consideration,  purchas- 
ed certain  property  of  them,  and  possession  was 
turned  over  to  him,  as  required  by  the  state 
statutes,  the  sale  was  not  null  and  void  as 
against  the  creditors  of  the  debtors  by  the  laws 
of  the  state ;  and  hence  the  property  could  not 
be  recovered  under  Bankr.  Act  July  1,  18!)8,  c. 
541.  i  G7e.  30  Stat.  5(>4  [V.  S.  Comp.  St.  1901, 
p.  3449],  for  the  benefit  of  the  debtors'  credit- 
ors, on  the  debtors  being  subsequently  adjudged 
bankrupt. 

10.  In  proceedings  by  a  trustee  in  bankruptcy, 
to  recover  property  sold  by  the  bankrupt  with- 
in four  months  prior  to  the  filing  of  the  peti- 
tion, where  the  court  found  that  the  property 
was  purchased  in  good  faith,  without  any  in- 
tent to  hinder,  delay,  or  defraud  creditors  of 
the  bankrupt,  the  purchaser  paying  therefor  in 
cash  a  certain  sum,  and  found,  as  a  conclusion 
of  law,  that  he  was  a  bona  fide  purchaser  for  a 
present  fair  consideration,  a  further  finding  of 
fact  as  to  whether  the  purchase  was  made  for 
a  present  fair  consideration  was  unnecessary. 

11.  In  proceedings  by  a  trustee  in  bankruptcy 
to  recover  property  sold  by  the  bankrupt  within 
four  months  prior  to  the  filing  of  the  petition, 
a  finding  of  fact  as  to  whether  the  property  was 
sold  within  four  montlis  preceding  the  date  of 
the  adjudication  in  bankruptcy  was  unneces- 
sary, where  it  was  undisputed  on  the  trial  that 
the  sale  was  made  on  June  2d,  and  that  the 
adjudication  was  made  on  July  18th  of  the  same 
year. 

12.  An  offer  to  prove  is  not  sufficient,  without 
having  the  witness  present  and  railing  him,  or 
asking  leave  to  call  him.  or  without  affirma- 
tively showing  that  the  offer  is  made  in  good 
faith,  and  with  the  means  of  doing  or  trying  to 
do  what  is  desired. 

13.  The  reopening  of  a  party's  case,  after  he 
has  closed  it,  for  the  purpose  of  admitting  fur- 
ther testimony,  is  in  the  discretion  of  the  court 
below,  and  will  not  be  disturbed  on  appeal  un- 
less abuse  of  discretion  is  shown. 

14.  Where  counsel  for  defendant  had,  in  his 
<a»8e  in  chief,  introduced  evidence  bearing  on 
the  connection  of  plaintiff  with  the  fraudulent 
acts  of  a  debtor,  it  was  his  duty  to  have  com- 
pleted his  showing  in  that  regard  before  he 
closed  his  case,  and  it  was  proper  to  refuse  to 
allow  him  to  reopen  it  for  the  purpose  of  intro- 
ducing further  evidence  on  that  subj(x-t. 

lij.  The  mere  fact  that  an  objection  made  to  an 
offer  of  proof  is  not  good  does  not  prevent  the 
court  from  exercising  its  discretion  and  refus- 
ing to  allow  the  offered  proof. 

10.  In  proceedings  by  a  trustee  in  bankruptcy 
to  recover  from  the  purchaser  property  sold  by 
the  bankrupt  within  four  months  prior  to  the 
filing  of  the  petition,  testimony  that  the  bank- 
rupt secreted  the  money  he  received  from  the 
sale  for  the  purpose  of  defrauding  his  creditors, 
being  in  reference  to  a  transaction  occurring  aft- 


er the  sale,  and  payment  of  the  money,  in  which 
it  was  not  claimed  that  the  purchaser  par- 
ticipated, was  not  competent  for  the  purpose 
of  showing  any  participation  by  him  in  the 
fraudulent  intent  of  the  bankrupt,  or  that  he 
had  knowledge  of  such  fraudulent  intent  at  the 
time  of  the  sale. 

17.  Where  a  finding  on  the  value  of  property 
in  dispute  was  made,  and  not  objected  to,  and 
the  sufficiency  of  the  evidence  is  not  brought 
l)efore  the  Supreme  Court  for  consideration, 
that  court  will  presume  that  the  finding  was 
sustained  by  the  evidence,  and  will  not  consid- 
er a  contention  that  the  judgment  is  excessive. 

18.  Under  Sup.  Ct.  rule  10,  subd.  3,  par.  "b" 
(57  Pac.  vii),  providing  that  the  brief  shall 
contain  a  specification  of  errors  relied  on,  which 
shall  be  numbered,  and  shall  set  out  separately 
and  particularly  each  error  intended  to  be  urged, 
errors  not  specified  in  the  brief  will  not  be  con- 
sidered. 

Coiumissloners'  Opinion.  Api)eal  from  Dis- 
trict Court,  Missoula  County;  F.  C.  Webster, 
Judge. 

Action  by  B.  W.  Schilling  against  D.  T. 
Cupran,  as  sheriff  of  Missoula  county;  J.  H. 
T.  Ryuuin,  trustee  in  bankruptcy,  intervener. 
From  a  judgment  for  plaintiff,  and  from  or- 
ders denying  a  new  trial,  defendant  and  inter- 
vener separately  appeal.    Affirmed. 

A.  li.  Duncan,  Nolan  &  Ijoeb,  Jos.  M.  Dixon, 
and  Frank  Wowly,  for  npiiellants.  Joyce  & 
Mulroiiey,  Hall  &  Patterson,  8.  G.  Murray, 
and  Chas.  H.  Hall,  for  resjjondent 

CLAYBBRG,  C.  C.  Respondent  claims  that 
he  purchased  certain  personal  proiierty, 
goods,  wares,  and  merchandise  from  the  firm 
of  Pulley  &  Ludwiok  on  June  2,  1900,  for  |950 
cash,  and  took  po.sse.S8lon  of  the  same;  that 
on  June  4,  1900,  api>ellaut  Curran,  as  sheriff 
of  Missoula  county,  levied  upon  and  took  into 
his  i)osRe88ion  all  of  said  property.  On  June 
21,  1900,  respondent  brought  suit  against  the 
sheriff  to  recover  the  possession  of  said  per- 
sonal proiK?rty.  It  appears  from  the  answer 
of  the  sheriff  that  on  Jnly  18,  1900,  Pulley  & 
Ludwlek  were,  upon  the  application  of  some 
of  their  creditors,  declared  bankrupt  by  the 
United  States  District  Court  for  the  District 
of  Montana;  that  on  the  8th  day  of  August, 
1900,  one  J.  H.  T.  Rynian  was  duly  appointed 
trustee  in  bankruptcy  of  the  estate  of  Pulley 
&  Ludwick,  and  qualified  as  such;  that  soon 
thereafter  he  demanded  of  the  sheriff  all  of 
the  personal  proi)erty,  goods,  wares,  and  mer- 
chandise which  he  had  taken  from  plaintiff; 
that  the  sheriff  complied  with  this  demand 
early  in  September,  1900;  that  a  writ  of  at- 
tachment was  issued  against  the  proi)erty  of 
Pulley  &  Ludwick,  in  a  suit  instituted  against 
them  by  the  Western  Montana  National  Bank 
of  Missoula,  to  recover  the  sum  of  $1,099.<)8, 
exclusive  of  interest.  Curran,  the  sheriff, 
claiuie<l  Justification  for  the  seizure  of  the 
goods  by  virtue  of  a  levy  thereon  under  such 
writ  of  attachment  as  the  property  of  Pulley 
&  Ltulwlck.  To  this  answer  respondent  filed 
a  reply  on  April  13,  1901,  admitting  the  alle- 
gation that  Pulley  &  Ludwick  were  i)artners. 
and  denying  all  the  otiier  allegations.  On 
March  2*2,  1901,  Rymau,  as  trustee  in  bank- 
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ruptcy,  by  leave  of  the  lower  court,  filed  his 
complaint  In  Intervention  in  this  suit;  claim- 
ing, as  such  trustee,  all  the  property  seized  by 
the  sheriff,  as  above  stated,  On  September 
11,  1901,  respondent  filed  his  answer  to  this 
complaint  of  intervention;  denying  practical- 
ly all  the  allegations  thereof,  except  that  Pul- 
ley &  Ludwick  were  partners.  The  case  was 
tried  upon  these  pleadings  by  the  court  with- 
out a  jury,  and  resulted  in  a  Judgment  in 
favor  of  respondent  against  Curran,  the  sher- 
iff, for  $247.55  damages  for  detention  of  the 
property,  $47.60  costs,  and  return  of  the  prop- 
erty, and,  in  case  return  could  not  be  had, 
the  sum  of  |1,805.55,  the  value  thereof. 

The  court,  prior  to  the  entry  of  this  Judg- 
ment, made  and  filed  13  findings  of  fact,  and 
4  conclusions  of  law,  which  findings,  in  sub- 
stance, in  so  far  as  they  are  Important  upon 
these  appeals,  are  as  follows:  (1)  That  Pulley 
&  Ludwick  were  partners  In  the  mercantile 
business  at  Missoula  on  the  2d  day  of  June, 
1900.  (2)  That  on  that  day  respondent  pur- 
chased of  said  Pulley  &  I<udwick  the  mer- 
chandise for  which  he  brought  suit.  (3)  That 
be  took  possession  of  the  same.  (4)  That  he 
also  purchased  some  store  fl.xtiu'es,  and  took 
possession  of  the  same.  (5)  That  this  prop- 
erty so  purchased  by  him,  together  with  some 
pi-operty  of  his  own,  was  of  the  value  of 
$1,805.55.  (0)  That  on  June  4,  1900,  the  sher- 
iff attached,  and  took  from  the  possession  of 
the  respondent,  all  such  property.  (7)  That 
the  writ  of  attachment  under  which  the  sher- 
iff acted  was  directed  against  the  proi)erty  of 
Pulley  &  Ludwick,  and  not  against  the  prop- 
erty of  respondent.  (8)  That  upon  the  18th 
day  of  July,  1900,  Pulley  &  Ludwick  were 
adjudged  bankrupts,  and  that  on  August  8, 
1900,  Uyman  was  api>olnted  as  trustee  in 
bankruptcy,  and  duly  qualified  as  such.  (9) 
That,  as  such  trustee,  Ryman  demanded  of 
the  sheriff  the  merchandise  so  taken  from  re- 
spondent, which  was  thereupon  delivered  to 
said  trustee,  and  that  thereafter  the  trustee 
filed  his  complaint  in  intervention,  claiming 
the  property  in  the  suit  to  be  the  property  of 
the  bankrupt  estate.  (10)  That  the  property 
seized  by  appellant  was  not  the  property  of 
the  bankrupt  estate  of  the  firm  of  Pulley  & 
Ludwick,  but  was  the  property  of  respondent 
(11)  That  respondent  and  Pulley  &  Ludwick 
at  the  time  of  the  sate  stood  on  equal  footing, 
and  no  confidential  relations  existed  between 
them.  (12)  That  the  purchase  by  respondent 
was  made  In  good  faith,  and  without  any  in- 
tent to  hinder,  delay,  or  defraud  the  wedltors 
of  Pulley  &  Ludwick,  or  any  of  them.  (13) 
That  respondent  purchased  the  said  mer- 
chandise and  personal  property  in  good  faith, 
paying  therefor  In  cash  the  sum  of  $950. 

The  conclusions  of  law  based  ui)on  these 
findings  of  fact  were:  (1)  That  the  respond- 
ent herein  was  the  owner  of  all  the  proi)erty 
taken  by  the  defendant  (appellant)  under  the 
writ  of  attachment  against  Pulley  &  Ludwick, 
and  was  entitled  to  have  the  proiiertj'  return- 
ed to  him,  or,  in  the  event  it  could  not  be  re- 


turned, to  receive  the  sum  of  $1,805.55,  with 
interest  thereon  from  the  4th  day  of  June, 
1900.  (2)  That  the  court  has  Jurisdiction  to 
entertain  an  action  or  defense  by  a  trustee 
in  bankruptcy,  and  that  a  trustee  in  bank- 
ruptcy has  the  legal  right  to  file  his  complaint 
in  intervention.  (3)  That  resi>oudeut  was  a 
bona  fide  purchaser  in  good  faith,  for  a  iires- 
ent  fair  consideration,  of  the  stock  of  mer- 
chandise and  iiersonal  property  purchased  of 
said  firm  of  Pulley  &  Ludwick.  (4)  That  the 
costs  of  the  action  should  be  paid  by  defend- 
ant. 

After  these  findings  and  conclusions  were 
filed,  defendant  Curran,  and  intervener,  Ry- 
man, jointly  filed  exceptions  to  certain  there- 
of. They  also  filed  requests  for  further  find- 
ings of  fact,  which  are  hereinafter  quoted. 
These  exceptions  were  only  directed  to  the 
8ufl3clency  of  the  evidence  to  support  the  find- 
ings. The  court  thereafter  overruled  the  ex- 
ceptions, and  refused  to  make  the  further 
findings  requested.  No  findings  were  request- 
ed by  either  party  at  the  time  of  the  argu- 
ment and  submission  of  the  case.  Defendant 
Curran,  and  the  intervener  each  made  sepa- 
rate motions  for  a  new  trial,  which  were  de- 
nied, and  each  appealed  from  the  order  de- 
nying them.  They  also  separately  appealed 
from  the  judgment  and  filed  In  this  court  sep- 
arate records  and  briefs  upon  such  appeals. 
The  appeals  are  numbered  1,836  and  1,837. 
The  cases  were  argued  and  submitted  togeth- 
er, and  will  be  decided  together;  following 
the  practice  in  Murray  t.  Polglase,  23  Mont 
401,  59  Pac.  439. 

Counsel  for  respondent  objects  to  a  con> 
sideration  of  the  questions  sought  to  be 
raised  as  to  the  Insufllcleucy  of  the  evidence 
to  sustain  the  findings,  because  the  record 
does  not  disclose  that  it  contains  all  the  evi- 
dence. It  is  very  questionable,  under  the 
decisions  of  this  court  in  the  case  of  State 
v.  Shepphard,  23  Mont  323,  58  Pac.  868,  and 
subsequent  cases,  as  to  whether  this  objec- 
tion is  not  well  taken;  but.  Inasmuch  as  the 
statement  and  record  must,  for  other  rea- 
sons, be  disregarded  in  so  far  as  the  InsufQ- 
clency  of  the  evidence  is  concerned,  we  have 
not  considered,  and  do  not  pass  upon,  this 
question. 

Section  1173,  Code  Civ,  Proc.,  provides: 
"When  the  notice  of  the  motion  designates 
as  the  ground  of  the  motion  the  Insufllctpncy 
of  the  evidence  to  justify  the  verdict  or  other 
decision,  the  statement  shall  specify  the  par- 
ticulars In  which  such  evidence  is  alleged  to 
be  iusufilclent.  When  the  notice  designates 
as  the  ground  of  the  motion  errors  In  law, 
occurring  at  the  trial  and  excepted  to  by  the 
moving  party,  the  statement  shall  specify  the 
particular  errors  upon  which  the  party  will 
rely.  If  no  such  specifications  be  made  the 
statements  shall  be  disregarded  on  the  hear- 
ing of  the  motion."  The  statements  on  mo- 
tion for  new  trial  do  not  contain  any  specifi- 
cations of  the  Insufllciency  of  the  evidence, 
as  required  under  the  above  section.     We 
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find  boweTer,  In  such  statements,  the  follow- 
ing: "Assignment  of  Errors.  (1)  The  court 
erred  in  making  finding  of  fact  No.  2,  made 
and  filed  in  said  cause,  there  being  Insuffi- 
cient evidence  to  Justify  said  finding,  and  the 
evidence  being  insufficient  to  support  the 
same;  and  said  finding  No.  2  is  contrary  to 
the  evidence,  and  wholly  unsupported  there- 
by." Counsel  then  recite  the  evidence  bear- 
ing upon  finding  No.  2.  The  second,  third, 
fourth,  and  fifth  points  urged  are  identical 
with  the  language  above  quoted.  No  one  of 
these  can  possibly  be  construed  Into  a  speci- 
fication of  the  insufficiency  of  the  evidence. 
Insufficiency  of  the  evidence  is  an  error  of 
fact.  Here  the  errors  were  attempted  to  be 
charged  as  errors  of  law.  Practically  the 
s,ime  specifications  arc  found  In  the  record  In 
the  case  of  Bardwell  v.  Anderson,  18  Mont. 
528,  40  Pac.  443,  and  they  were  held  to  be 
insufllcient.  The  same  doctrine  is  held  under 
statutes  similar  to  ours  In  the  following 
cases:  Smith  v.  Christian,  47  Cal.  18;  Oun- 
nington  v.  Scott,  4  Utah,  446,  11  Pac.  678; 
State  of  tJtah  v.  Spencer,  15  tJtah,  149,  49 
Pac.  302;  Heilbron  v.  Irrigation  Ditch  Co., 
70  Cal.  8,  17  Pac  032.  The  notices  of  in- 
tention to  move  for  new  trial,  contained  In 
the  record,  base  the  motions  for  new  trial 
upon  the  ground  of  insufficiency  of  the  evi- 
dence to  support  findings  Nos.  2, 10, 11, 12,  and 
13,  and  do  not  allege  any  error  at  law  on  the 
part  of  the  court  in  making  these  findings. 
Counsel  cannot  change  his  position,  and  now 
claim  that  the  making  of  these  findings  is  an 
error  at  law.  Under  Bardwell  v.  Anderson, 
supra,  such  specifications  are  also  insuffi- 
cient to  charjie  errors  of  law.  Under  section 
1173.  supra,  the  court  below  should  have  dis- 
regarded the  statements  on  motion  for  new 
trial  in  so  far,  at  least,  as  the  insufficiency  of 
the  evidence  was  concerned.  It  Is  also  clear 
that  the  same  must  be  disregarded  here. 
This  court  has  said:  "The  specifications  hav- 
ing wholly  failed  to  point  out  any  particu- 
lars in  which  the  evidence  is  insufficient  to 
support  the  verdict,  we  are  bound,  by  the 
terms  of  section  1173,  above,  to  disregard 
them  on  this  hearing."  Cain  v.  Gold  Mtn. 
Min.  Co.,  27  Mont.  529,  71  Pac.  1004. 

Counsel  for  appellant  Insists  that  the  court 
did  not  make  findings  upon  all  the  material 
issues  raised  by  the  pleadings,  but  refused  to 
make  findings  thereon,  although  requested 
80  to  do  by  appellants.  The  record  dis- 
closes that  the  only  requests  for  findings  by 
appellant  were  made  after  the  findings,  and 
conclusions  of  law  made  by  the  court  were 
filed  Tvltb  the  clerk.  Section  1114,  Code  Civ. 
Proc.,  provides:  "No  Judgment  shall  be  re- 
versed on  appeal  tor  want  of  findings  at  the 
Instance  of  any  party  who,  at  the  close  of 
the  evidence  and  argument  in  the  cause, 
Mhall  not  have  requested  findings  in  writing 
and  had  such  request  entered  in  the  minutes 
of  the  court." 

Appellants'  requests  were  presented  too 
late,  and  the  Judgment  cannot  be  reversed 


by  this  court  for  want  of  findings.  But 
again,  an  examination  of  the  record  discloses 
that,  of  the  three  findings  requested  by  ap- 
pellant, one  was  upon  an  immaterial  issue. 
Upon  the  others,  findings  were  made  in 
efTect. 

The  first  request  of  api>ellant  was  as  fol- 
lows: "Bequest  a  finding  of  fact  on  the  issue 
as  to  whether  or  not  Pulley  &  Ludwick  were 
indebted  to  divers  and  sundry  persons  at  the 
time  of  the  alleged  sale  of  the  merchandise 
and  personal  property  by  them  to  the  plain- 
tiff, and  whether  or  not  said  sale  was  made 
by  Pulley  &  Ludwick  with  the  Intent  and 
purpose  In  them  (Pulley  &  Ludwick)  to  hin- 
der, delay,  or  defraud  their  creditors,  or  any 
of  them."  The  finding  of  fact  herein  re- 
quested was  not  material  to  the  decision  as 
made  by  the  court.  It  might  have  been  ma- 
terial as  a  step  In  the  conclusion  of  the 
court.  If  the  court  had  found  that  the  re- 
spondent herein  participated  In  the  fraudu- 
lent Intent  of  Pulley  &  Ludwick,  or  had 
knowledge  thereof,  and  was  not  a  purchaser 
In  good  faith  for  a  present  fair  consideration. 
Subdivision  "e"  of  section  67  of  the  bankrupt 
act  of  July  1,  1898,  c.  541,  30  Stat.  564  [U. 
S.  Comp.  St.  1901,  p.  3449],  reads  as  follows: 
"That  all  conveyances,  transfers,  assign- 
ments or  incumbrances  of  his  property,  or 
any  part  thereof,  made  or  given  by  a  person 
adjudged  a  bankrupt  under  the  provisions 
of  this  act  subsequent  to  the  passage  of  this 
act  and  within  four  months  prior  to  the 
filing  of  the  petition,  with  the  intent  and 
purpose  on  bis  part  to  hinder,  delay  or  de- 
fraud credltorsi  or  any  of  them,  shall  be 
null  and  void  as  against  the  creditors  of  such 
debtor,  except  as  to  purchasers  In  good  faith 
and  for  a  present  fair  consideration.  •  •  • 
And  all  conveyances,  transfers  or  Incum- 
brances of  his  property  made  by  a  debtor 
at  any  time  within  four  months  prior  to  the 
filing  of  the  petition  against  him,  and  while 
insolvent,  which  are  held  null  and  void  as 
against  the  creditors  of  such  debtor  by  the 
laws  of  the  state,  territory  or  district  In 
which  such  property  Is  situate,  shall  be 
deemed  null  and  void  under  this  act  against 
the  creditors  of  the  said  debtor  If  he  be  ad- 
Judged  a  bankrupt,  and  such  property  shall 
pass  to  the  assignee  and  be  by  him  reclaim- 
ed and  recovered  for  the  benefit  of  the  cred- 
itors of  the  bankrupt."  Under  the  first  part 
of  subdivision  "e,"  a  sale  by  the  bankrupt 
is  not  null  and  void  as  against  purchasers 
in  good  faith  and  for  a  present  fair  consid- 
eration. A  purchaser  In  good  faith  must  l>e 
one  who  did  not  participate  In  the  fraudu- 
lent intent  or  act  of  the  bankrupt  in  making 
the  sale,  or  have  knowledge  of  such  intent. 
If  he  had  knowledge  of  the  Insolvency  of  the 
bankrupt,  and  bought  the  property  with  the 
intention  and  for  the  purpose  of  aiding  the 
bankrupt  in  defrauding  creditors,  he  would 
not  be  a  purchaser  In  good  faith.  He  must 
also  be  a  purchaser  "for  a  present  fair  con- 
sideration."   For  example,  If  the  purchaser 
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took  the  property  In  payment  of  an  ante- 
cedent debt,  be  would  not  be  a  purchaser 
for  a  present  fair  consideration.  If  he  paid 
but  a  nominal  sum  for  property  of  great 
value,  he  would  not  be  a  purchaser  for  a 
present  fair  consideration;  but  the  meaning 
of  the  words  "present  fair  consideration" 
must  be  determined  from  all  the  facts  and 
conditions  surrounding  the  purchase,  and, 
if  the  price  paid  was  In  cash,  and  an  amount 
equal  to  the  fair  value  of  the  goods,  under 
all  the  circumstances,  the  consideration 
would  be  present  and  fair.  Under  the  last 
above  quoted  part  of  subdivision  "e,"  the 
bankrupt  must  be  insolvent.  We  find  no  alle- 
gation of  insolvency  of  Pulley  &  Ludwick  in 
any  of  the  pleadings  in  this  case.  So  far  as 
the  pleadings  are  concerned,  Pulley  &  Lud- 
wick might  have  been  entirely  solvent  on 
the  2d  day  of  June,  1900,  the  date  of  the 
sale,  and  might  have  had  sufficient  funds 
on  hand  and  in  their  possession  to  pay  every 
dollar  of  their  indebtedness.  Insolvency 
muat  exist  at  the  date  of  the  purchase,  and 
not  arise  thereafter.  Of  course,  we  under- 
stand that  Pulley  &  Ludwick  were  adjudged 
insolvent  on  the  18th  day  of  July,  wlien  they 
■were  declared  bankrupt;  but,  without  al- 
legations in  the  pleadings  and  proof  in  the 
record  that  this  insolvency  existed  at  the 
date  of  the  sale,  no  presumption  can  be  in- 
dulged that  such  was  the  fact.  The  plead- 
ings being  barren  of  any  allegation  of  such 
Insolvency,  and  the  record  not  disclosing 
any  facts  tending  to  show  the  same,  this 
court  must  presume,  for  the  purposes  of  this 
case,  that  on  the  2d  day  of  June,  1900,  the 
date  of  the  sale.  Pulley  &  Ludwick  were 
solvent.  If  they  were  then  solvent,  and  ap- 
pellant, in  good  faith  and  for  a  valuable 
consideration,  purchased  the  property  in 
question,  and  the  possession  of  the  same  was 
turned  over  to  him  as  required  by  the  stat- 
ute of  the  state,  such  sale  would  not  be 
null  and  void,  as  against  the  creditors  of 
Pulley  &  Ludwick,  by  the  laws  of  the  state 
in  which  the  property  was  situated.  So  that 
the  mere  fact  that  Pulley  &  Ludwick  Intend- 
ed by  the  sale  In  question  to  hinder,  delay, 
and  defraud  tiieir  creditors,  or  any  of  them, 
is  entirely  immaterial,  under  the  findings 
and  conclusions  of  the  court,  as  the  court 
found  that  respondent  was  a  bona  fide  pur- 
chaser for  a  present  fair  consideration. 
Grunsky  v.  Parlin  (Cal.)  42  Pac.  575;  Jack- 
son V.  Glaze  (Okl.)  41  Pac.  79;  I^a  Clef  v. 
Campbell  (Kan.  App.)  45  Pac.  461:  Berlin 
V.  Van  l)e  A"anter  (Wash.)  65  Pac.  756;  Ma- 
gee  V.  Hartzell  (Kan.  App.)  54  Pac.  129; 
Hood  V.  Gibson  (Kan.  App.)  56  Pac.  148. 

The  second  request  for  finding  was  as  fol- 
lows: "Request  a  finding  of  fact  as  to  wheth- 
er or  not  tlie  purchase  x)f  said  goods,  wares, 
and  merchandise  was  made  by  the  plaintitt 
from  said  firm  of  Pulley  &  Ludwick  for  a 
present  fair  consideration."  We  think  the 
findings  of  the  court,  as  made,  are  conclusive 
upon   this   proposition.    By   finding    12   the 


court  found  that  the  purchase  was  made  in 
good  faith,  without  any  intent  to  binder, 
delay,  or  defraud  creditors  of  Pulley  &  Lud- 
wick, or  any  of  them.  By  finding  13  it  is 
declared  that  respondent  purchased  the  prop- 
erty in  good  faith,  paying  therefor  In  cash 
the  sum  of  $950.  The  court,  having  found 
that  respondent  purchased  the  property  In 
good  faith,  and  without  any  Intent  to  hinder, 
delay,  or  defraud  the  creditors  of  Pulley  & 
Ludwick,  found,  as  a  conclusion  of  law,  that 
resiwndent  was  "a  bona  fide  purchaser  In 
good  faith  for  a  present  fair  consideration." 

The  third  request  for  further  finding  wa» 
as  follows:  "Request  a  finding  of  fact  as  to 
whether  or  not  the  merchandise  and  personal 
property  sold  by  Pulley  &  Ludwick  to  the 
plaintiff  was  made  within  four  months  Im- 
mediately preceding  the  date  on  w^hich  Pal- 
ley  &  Ludwick  were  adjudged  bankrupts, 
and  whether  or  not  such  sale  was  made 
with  the  intent  and  purpose  in  said  Pulley  &, 
Ludwig  to  hinder,  delay,  or  defraud  their 
creditors,  or  some  of  them."  An  examination 
of  the  record  discloses  the  fact  that  the  court 
found  that  the  sale  to  respondent  was  made 
on  the  2d  day  of  June,  1900,  and  that  on 
the  18th  day  of  July,  1900,  Pulley  &  Lad- 
wick  were  adjudged  bankrupts.  As  a  matter 
of  fact,  no  finding  need  to  have  been  made 
upon  this  proposition,  because  it  was  undis- 
puted on  the  trial  of  the  case  that  the  sale 
was  made  on  the  2d  day  of  June,  and  that 
Pulley  &  Ludwick  were  adjudged  bankrupt  on 
tiie  18th  day  of  July,  IfKK). 

Counsel  for  appellant  Curran  further  as- 
signs as  error  the  refusal  of  the  court  to 
permit  him,  after  he  had  closed  his  case,  and 
the  intervener  had  commenced  the  introduc- 
tion of  his  testimony,  to  reopen  it.  and  "go 
into  the  question  of  fraud,  and  now  makes 
formal  offer  to  prove  that  E.  W.  Schilling 
[respondent]  knew  of  this  fraudulent  trana- 
action;  that  he  did  not  buy  for  a  fair  con- 
sideration." This  offer  was  pi-operly  denied. 
An  offer  to  prove  Is  not  sufficient,  "without 
having  the  witness  present  and  calling  him, 
or  asking  leave  to  call  him,  or  without  af- 
flrniatlvely  showing  that  the  offer  is  made 
in  good  faith,  and  with  the  means  of  doing 
or  trying  to  do  what  Is  desired."  State  t. 
Bowser,  21  Mont.  133.  53  Pac.  179;  Esch- 
bach  V.  Hurtt,  47  Md.  61;  Robinson  v.  State, 
1  Lea,  673.  The  reopening  of  a  party's  case, 
after  he  has  closed  it,  for  the  purpose  of  ad- 
mitting furtlier  testimony,  is  in  the  discre- 
tion of  the  court  l>elow,  which  has  charge  of 
the  proceedings  on  the  trial.  Alderson  t. 
Marshall,  7  Mont  288,  16  Pac.  570.  The 
ruling  of  the  court  on  such  matters  will  not 
be  disturbed  by  this  court  unless  there  Is  a 
clear  abuse  of  discretion.  As  aliove  stated, 
the  defendant  had  closed  his  case,  and  the 
Intervener  had  commenced  the  introduction 
of  his  testimony,  when  counsel  for  defendant 
Interrupted  the  proceedings,  and  made  the 
offer  above  specified.  Defendant's  counsel 
did  not  again  call  this  matter  to  the  atten- 
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tlon  of  the  court  after  the  close  of  Inter- 
vener's tpstinioiiy,  or  after  the  close  of  all 
testimony  offered  in  the  case.  Again,  an  es- 
amlnntlon  of  the  record  discloses  the  fact 
that  counsel  for  defendant  had  already,  In 
his  ease  In  chief.  Introduced  evidence  bear- 
ing upon  the  connection  of  Schilling  with 
the  alleged  fraudulent  action  of  Pulley  & 
T^ndwlck,  and  it  was  his  duty  to  have  com- 
pleted his  showing  In  that  regard  before  he 
closed  his  case.  It  would  be  very  easy  for 
rounael  to  inject  error  in  a  record,  If,  after 
be  bad  closed  his  testimony,  he  should  offer 
to  inalie  proof  in  his  client's  favor  as  to  some 
material  issue  in  the  case,  well  knowing  his 
utter  Inability  to  make  proof  thereof,  if  he 
rould  be  allowed  to  assign  error  upon  the 
action  of  the  court  in  overruling  the  offer. 
We  do  not  believe  that  the  court  abused  its 
discretion  in  refusing  to  allow  defendant's 
case  to  be  reopened.  The  mere  fact  that 
tlie  objection  made  to  the  offer  by  defend- 
ant's counsel  was  not  good  did  not  prevent 
the  court  from  exercising  its  discretion  and 
refusing  to  allow  the  offered  proof.  We 
therefore  are  of  the  opinion  that  there  was 
no  error  committed  in  this  regard. 

Counsel  for  Kyman,  appellant,  alleges  er- 
ror on  the  ruling  of  the  court  In  sustaining 
the  objection  of  counsel  for  plaintiff  to  the 
IntitMluctlon  of  the  evidence  of  certain  wit- 
nesses to  prove  that  Pulley  &  Ludwlck,  In- 
stead of  paying  the  money  received  from  i-e- 
siwndent  on  this  sale,  secreted  It  in  an  out- 
house on  the  premises  whei-e  they  resided, 
for  the  purpose  of  defrauding  their  credit- 
ors. We  do  not  think  any  error  was  com- 
mitted In  this  regard.  It  was  in  reference 
to  a  transaction  occurring  after  the  sale  and 
payment  of  money,  in  which  it  is  not  claimed 
that  the  respondent  participated.  It  was 
not  competent  for  the  purpose  of  showing 
any  participation  of  the  respondent  in  the 
fraudulent  Intent  of  Pulley  &  Ludwlck,  or 
that  he  had  knowledge  of  such  fraudulent  In- 
tent at  the  time  of  the  sale.  It  probably 
■would  have  been  admissible  to  the  extent  of 
showing  the  fraudulent  intent  of  Pulley  & 
Ludwlck  in  making  the  sale,  but.  as  we 
have  heretofore  seen,  such  intent  would  not 
be  suffldcnt  to  set  aside  the  sale. 

Counsel  for  appellant  Cnrran  made  quite 
an  elaborate  argument  based  upon  the  Oieory 
that  the  Judgment  Is  excessive,  at  least  in 
the  sum  of  $<iOO.  This  point  cannot  be  con- 
sidered, for  the  following  reasons:  Finding 
No.  5  made  by  the  court  is  as  follows:  "That 
the  sjiid  stock  of  merchandise  and  store  fur- 
niture and  personal  property  purchased  by 
the  plaintiff  from  the  said  firm  of  Pulley  & 
Ludwlck.  together  with  the  remnants  of  the 
other  stock  of  merchandise,  were  and  are  of 
the  value  of  one  thousand  eight  hundred  and 
five  (?l,8()r).,5.-.)  dollars  and  fifty-five  cents." 
Xo  exceptions  or  objections  to  this  finding 
were  made  by  counsel  for  defendant,  but,  on 
the  contrary,  they  excepted  to  finding  Xo. 
13  on  the  ground,  among  others,  that  such 


finding  was  inconsistent  with  this  finding  Xo. 
ii.  The  finding  having  been  made  by  the 
court,  and  the  sufllclency  of  the  evidence  not 
being  before  us  for  consideration,  and  the 
finding  not  being  objected  to  in  any  manner 
by  counsel  for  defendant,  we  must  presume 
that  It  is  sustained  by  the  evidence.  But 
again,  paragraph  "b,"  subd.  3.  nile  10.  of  the 
rules  of  this  court  (57  Pac.  vll),  provides  that 
the  brief  shall  contain  "a  specification  of 
errors  relied  upon,  which  shall  be  numbered 
and  shall  set  out  separately  and  particularly 
each  ciTor  Intended  to  be  urged."  An  exam- 
ination of  the  briefs  discloses  no  specifica- 
tion of  error  in  this  regard.  This  court  has 
frequently  held  that  no  errors  wlU  be  con- 
sidered unless  specified  in  the  brief.  Ander- 
son v.  Cook,  25  Mont.  330,  64  Pac.  873,  05 
Pac.  113;  Sweeney  v.  Mont.  Cent.  Ry.  Co., 
25  Mont.  543,  65  Pac.  912.  Hayes  v.  Union 
Merc.  Co.,  27  Mont.  264.  70  Pac.  975.  We 
therefore  cannot  enter  Into  the  consideration 
of  this  question. 

We  are  satisfied  that  the  findings  of  the 
court  were  full  and  effective  upon  all  mate- 
rial Issues  raised  by  the  pleadings  in  the 
case,  and  that  the  conclusions  of  law  as 
made  by  the  court,  and  the  Judgment  as  en- 
tered by  him,  are  fully  sustained  by  the 
findings.  We  therefore  advise  that  the  Judg- 
ments and  orders  appealed  from  be  affirmed. 

POORMAN  and  CALLAWAY,  CC,  con- 
cur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgments  and  or- 
ders are  affirmed. 


CLARK  V.  GREAT  NORTHERN  RY.  CO. 
(Supreme  Court  of  Montana.     June  3,   1004.)' 

JUSTICES  OK  THE  PEACE— DEFAULTS— BIOIIT  TO 
E.NTEB— INTERPOSITION  OF  ANSWER- APPEAL 
— TRIAL  IN  THE  DISTRICT  COURT— ISSUES  PRE- 
SENTED. 

1.  Where  defendant  in  a  justice's  court  filed 
an  an.swer  which  put  in  issue  the  allegations  of 
the  complaint,  the  justice  could  not  enter  judg- 
ment by  default  on  failure  of  defendant  to  ap- 
pear at  the  time  set  for  trial. 

2.  Where  the  record  of  an  action  before  a 
justice  showed  that  he  tried  the  issues,  and  en- 
tpred  judgment  on  the  proof  adduced  by  plain- 
tiff, the  judgment  was  not  one  by  default,  al- 
though the  justice's  docket  recited  the  notice 
and  entry  of  defendant's  default. 

3.  Const,  art.  8,  S  23,  provides  for  appeals 
from  justices'  courts  to  the  district  courts  un- 
der regulations  prescribed  by  law.  Section  11 
provides  that  the  district  court  shall  have  ap- 
pellate jurisdiction  in  such  cases  arising  in  jus- 
tices' courts  as  may  be  prescribed  by  law.  Code 
Civ.  Proc.  8  17(50.  provides  the  manner  of  taking 
an  appeal  from  the  justice's  court,  and  section 
1701  provides  that  on  such  an  appeal  the  cause 
must  be  tried  anew  in  the  district  court.  Hetd, 
that  only  such  questions  as  were  raised  and  pre- 
sented in  the  justice's  court  can  be  tried  on  ap- 
peal in  the  district  court,  and  where  there 
w^as  no  showing  that  a  motion  was  made  in  the 
justice's  court  to  set  aside  the  judgment  and 
dismiss  the  cause,  but  the  record  showed  that 
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the  case  was  tried  on  Usues  of  fact  raised  by 
the  answer.  It  was  proper  for  the  district  court, 
on  appeal  from  a  judjonent  for  plaintiff,  to  over- 
rule a  motion  to  dismiss  the  cause,  and  to  try 
the  issues  of  fact  which  had  been  raised  before 
the  justice. 

Appeal  from  District  Court,  Silver  Bow 
County;  B.  W.  Harney,  Judge. 

Action  by  G.  Gordon  Clarlc  against  the 
Great  Northern  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Aflirmed. 

E.  L.  Bishop,  for  appellant, 

HOLtiOWAT,  J.  This  action  was  com- 
menced In  a  justice  of  the  peace  court  for 
Silver  Bow  county  by  the  respondent,  who 
was  plaintiff  below,  to  recover  for  work  and 
labor  alleged  to  have  been  performed  for  the 
defendant  railway  company.  On  December 
2,  1902,  the  defendant  appeared  in  the  Jus- 
tice court  and  filed  its  answer,  putting  in 
issue  the  allegations  of  the  complaint.  On 
December  5th  the  justice  of  the  peace  fixed 
December  12,  1902,  at  2  o'clock  p.  m.,  as 
the  time  for  the  trial  of  the  cause,  and  gave 
due  notice  as  required  by  section  1511  of 
the  Code  of  Civil  Procedure.  On  December 
12th,  at  the  time  fixed  for  tlie  trial,  the 
plaintiff  appeared,  but  the  defendant  was  ab- 
sent; and  at  plaintiff's  request  the  Justice 
of  the  peace  continued  the  cause,  but  fixed 
no  day  to  which  the  adjournment  was  taken. 
On  December  18th  the  Justice  fixed  Decem- 
ber 22d,  at  2  o'clock  p.  m.,  for  the  trial  of 
the  cause,  and  gave  due  notice  thereof.  On 
December  22d  the  plaintiff  appeared  for  trial, 
but  the  defendant  did  not  appear.  The  Jus- 
tice's transcript  then  contains  this  recital: 
"Plff.  present  with  his  atty.  and  deft,  not 
present  by  attorney  or  othei-wlse  and  not  for 
one  hour  after  the  time  Deer.  22,  1902,  p.  m., 
set  for  trial.  The  default  of  the  deft  is  on 
motion  of  atty.  for  plff.  noted  and  entered." 
The  court,  having  heard  the  evidence  on  be- 
half of  the  plaintiff,  entered  judgment  for 
$42  and  costs.  On  December  26th  the  de- 
fendant gave  notice  of  appeal  to  the  district 
court,  as  follows: 

"Notice  of  Appeal.  You  will  please  take 
notice  that  the  defendant  In  the  above-enti- 
tled action  hereby  appeals  to  the  district 
court  of  the  Second  Judicial  District,  in  and 
for  the  county  of  Silver  Bow,  from  the  Judg- 
ment therein  made  and  entered  in  the  said 
justice  court  on  the  22d  day  of  December, 
1902,  in  favor  of  said  plaintiff  and  against 
said  defendant,  and  from  the  whole  thereof. 
This  appeal  is  taken  on  questions  of  law. 
Yours,  etc.  B.  L.  Bishop,  Attorney  for  De- 
fendant and  Appellant" 

In  the  district  court  the  railway  company 
moved  to  dismiss  the  case  on  the  ground  that 
the  Justice  court  bad  lost  Jurisdiction  by  its 
indefinite  postponement  on  December  12th. 
This  motion  was  overruled,  and  the  defend- 
ant declined  to  appear  further  in  the  action. 
A  trial  by  Jury  having  been  previously  waiv- 


ed, the  court  then  beard  testimony  on  be- 
half of  the  plaintiff,  and  rendered  judgment 
in  his  behalf,  from  which  Judgment  this  ap- 
peal is  prosecuted. 

The  appellant  urges  here  that  the  Justice 
of  the  peace  court  lost  jurisdiction  of  the 
cause  when  it  adjourned  on  December  12, 
1002,  for  an  indefinite  period— that  is,  ad- 
journed without  specifying  or  fixing  any  def- 
inite time  to  which  the  adjournment  was 
taken,  as  required  by  section  16(i0  of  the 
Code  of  Civil  Procedure — and  that  It  could 
not  thereafter  render  or  enter  any  valid 
Judgment  against  this  appellant,  and,  as  the 
justice  court  did  not  have  jurisdiction  to 
render  a  valid  judgment,  the  district  court 
on  appeal  did  not  acquire  Jurisdiction  for 
any  purpose  except  to  dismiss  the  cause  alto- 
gether. 

Assuming  for  the  purposes  of  this  appeal 
that  appellant's  contention  Is  correct — that 
the  justice  court  lost  jurisdiction  of  the 
cause  by  its  adjournment  for  an  indefinite 
time — our  inquiry  here  is  as  to  the  action 
of  the  dictrict  court  in  its  treatment  of  the 
cause  after  it  had  been  removed  into  that 
court  by  the  appeal  from  the  Judgment  ren- 
dered in  the  justice  of  the  peace  court. 

We  preface  our  consideration  of  the  cause 
by  saying,  that  the  Justice  of  the  peace  could 
not  enter  the  default  of  the  railway  company 
on  December  22d,  notwithstanding  the  jus- 
tice's docket  entry  seems  to  indicate  that 
such  was  attempted.  The  defendant  had  on 
file  an  answer  which  put  in  issue  the  allega- 
tions of  the  complaint,  and,  notwithstanding 
the  entry  made  by  the  justice  of  the  peace 
at  the  time  of  the  trial,  the  record  does 
show  that  the  justice  tried  the  issues  and 
entered  judgment  on  the  proof  adduced  by 
the  plaintiff,  so  that  the  judgment  was  in  no 
sense  a  Judgment  by  default  and  could  not 
have  been.  Covart  v.  Hasklns,  39  Kan.  574. 
18  Pac.  522;  9  Bncy.  Law  (2d  Ed.)  168.  and 
cases  cited;  6  Bncy.  Pleading  &  Practice,  «X». 

The  notice  of  appeal  filed  in  the  Justice 
of  the  peace  court  seeks  to  limit  the  inquiry 
in  the  district  court  to  questions  of  law  only, 
and  in  the  district  court  the  appellant  sought 
to  raise  a  question  of  law  by  its  motion  to 
dismiss  the  case  on  the  ground  that  the  jus- 
tice of  the  peace  had  no  jurisdiction  to  enter 
the  judgment  appealed  from.  This  motion 
was  overruled,  and  this  action  of  the  coort 
is  the  error  assigned  here. 

Section  23,  art  8,  of  the  Constitution,  pro- 
vides for  appeals  "from  justices'  courts,  in 
alt  cases,  to  the  district  courts.  In  such  man- 
ner and  under  such  regulations  as  may  be 
prescribed  by  law."  Section  1760  of  the  Code 
of  Civil  Procedure  provides  the  manner  of 
taking  an  appeal,  and  section  1761  of  the 
same  Code  provides  for  the  manner  and  ex- 
tent of  the  review  which  may  be  had  in  the 
district  court  on  such  api)eal.  The  district 
court,  sitting  as  an  appellate  court,  is  one 
of  limited  Jurisdiction,  and  may  only  pro- 
ceed in  the  manner  and  to  the  extent  pro- 
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Tided  by  law.  Section  11,  art  8,  Ckknst 
Mont  When  a  cause  Is  transferred  on  ap- 
peal from  a  Justice  of  the  peace  court  to  the 
district  court,  It  must  be  tried  anew  In  the 
district  court  Section  1761,  above.  That 
lan^age  Is  susceptible  of  only  one  construc- 
tion, namely,  that  only  such  questions  as 
were  raised  and  presented  in  the  Justice  of 
the  peace  court  can  be  tried  in  the  district 
court.  A  question  cannot  be  tried  anew 
which  has  never  been  tried  or  presented  for 
trial,  but  any  question  of  law  or  fact  which 
was  properly  raised  and  presented  in  the 
Justice  of  the  peace  court  can  be  tried  anew 
in  the  district  court  if  properly  presented 
titere.  Section  1761,  above,  received  careful 
consideration  la  State  t.  Lindsay,  22  Mont 
SdS,  56  Pac.  827,  and  the  construction  there 
given  it  Is  conclusive  of  this  appeal.  Speak- 
ing of  that  section,  the  court  among  other 
things,  said:  "An  examination  of  its  provi- 
sions shows  that  the  Intention  of  the  Legis- 
lature was  that  the  procedure  governing 
appeals  should  secure  to  the  appellant  a  re- 
view in  the  district  court  of  all  the  ques- 
tions In  the  case  which  he  has  properly  rais- 
ed or  reserved  In  the  Inferior  court  All 
cases  appealed  must  be  tried  anew.  Just  as 
they  were  tried,  or  should  have  been  tried, 
in  the  lower  court  If  an  answer  be  filed, 
and  a  trial  of  fact  had,  then,  on  appeal,  there 
must  be  a  trial  on  the  facts,  upon  the  plead- 
ings filed  In  the  lower  court,  unless  the  par- 
ties are,  upon  cause  shown,  and  upon  Just 
terms,  permitted  to  file  others,  or  the  court 
orders  others  to  be  filed.  If  a  demurrer  be 
filed  In  the  lower  court  or  a  question  of 
law  be  raised  In  any  other  proper  way,  this 
may  be  taken  advantage  of  in  the  district 
court." 

What  issues  were  raised  tn  the  Justice  of 
the  peace  court  which  could  be  tried  anew 
in  the  district  court  In  this  instance?  The 
record  shows  that  the  only  issues  were  is- 
sues of  fact  raised  by  the  answer.  There  Is 
no  showing  that  any  motion  was  ever  made 
in  the  Justice  of  the  peace  court  to  set  aside 
the  Judgment  and  dismiss  the  cause.  On  the 
contrary,  it  appears  that  this  motion  was 
first  interposed  in  the  district  court,  and,  as 
that  court  had  before  It  the  record  on  ap- 
peal, showing  that  the  only  questions  pre- 
sented In  the  Justice  of  the  peace  court  were 
questions  of  fact  the  district  court  properly 
overruled  the  motion  to  dismiss  the  cause, 
and  tried  the  issues  of  fact  which  had  been 
raised  in  the  court  below. 

What  is  said  herein  must  be  limited  to  the 
facts  presented  in  this  case.  Tlie  extent  of 
the  review  which  may  be  had  on  api>eal  from 
a  Judgment  by  default  or  in  any  api>eal 
where  additional  pleadings  are  filed  is  not 
considered. 

The  judgment  is  affirmed.    Affirmed. 

BRANTLT,  C.  J.,  concurs.  MILBURN,  X, 
not  having  heard  the  argument  takes  uo  part 
in  the  foregoing  decision. 


STATE)  ez  t^.  OLARK  v.  SECOND  JUDI- 
CIAL DIST.  COURT  et  al. 
(Supreme  Court  of  Montana.    May  28,  1904.) 

COUBTB  —  BUPBEME    COVBT— 8UPBBVI80BT    CON- 

TOOL  OVEB  DISTBICr  COUKTS — EXSBCIBX — 

BEMEDT    BT   APPEAX— ADEQUACY. 

1.  Pen.  Code,  {  1531,  authorizes  the  present- 
ment by  the  grand  jury  of  an  accusation  against 
any  county  officer  for  willful  or  corrupt  mis- 
conduct or  malfeasance  in  office,  and  the  chapter 
of  which  it  forms  a  part  authorizes  the  re- 
moval of  an  officer  for  such  cause,  and  pre- 
scribes the  procedure;  section  1548  providing 
that  an  appeal  from  a  judgment  of  removal  may 
be  taken  to  tlie  Suptreme  Court  in  the  same 
manner  as  from  a  judgment  in  a  civil  action, 
and  that,  until  such  judgment  is  reversed,  de- 
fendant is  suspended  from  his  office.  By  a  rule 
of  the  district  court  of  a  certain  county,  all 
matters  of  a  criminal  nature  were  to  be  heard 
in  Department  3  of  that  court.  An  accusation 
under  the  above  statute  was  filed  in  Department 
1,  and  the  judge  of  that  department  denied  an 
application  for  the  transfer  of  the  cause  to  De- 
partment 3.  Held,  that  the  Sujpreme  Court 
would  not  issue  a  writ  of  supervisory  control 
to  compel  the  removal  of  the  case  to  Depart- 
ment 3,  where  it  did  not  appear  that  if  De- 
partment 1  should  proceed  to  a  determination 
of  the  accusation,  accused  would  suffer  any  in- 
jury for  which  an  appeal  would  not  furnish  an 
adequate  remedy. 

Application  for  a  ■writ  of  supervisory  con- 
trol by  the  state,  on  the  relation  of  William 
D.  Clark,  against  the  Second  Judicial  Dis- 
trict Court  and  Hon.  E.  W.  Harney,  Judge. 
Writ  denied. 

C.  F.  Keliey  and  E.  S.  Booth,  for  lelator. 

BBANTLY,  C.  J.  Application  for  writ  of 
supervisory  control.  Under  one  of  the  rules 
adopted  by  the  district  court  of  Silver  Bow 
county  for  the  dispatch  of  business,  all  crim- 
inal causes  and  all  matters  of  a  criminal 
natui'e  are  assigned  for  bearing  and  deter- 
mination to  Department  3  of  said  court  The 
court  consists  of  three  departments,  each  pre- 
sided over  by  a  separate  Judge.  About  De- 
cember 23,  1903,  Hon.  E.  W.  Harney,  one  of 
said  Judges,  who  presides  over  Department 
1  of  the  court,  called  a  grand  Jury  for  the 
purpose  of  inquiring  into  the  official  acts 
of  the  various  county  officers  of  Silver  Bow 
county,  and  such  .  other  matters  as  might 
fall  within  the  cognizance  of  a  grand  jury. 
The  jury  was  duly  impaneled,  and  has  been 
in  session  from  time  to  time  since  Deceml>er 
23d  until  the  present  time.  On  April  23, 
1904,  the  grand  Jury  returned  Into  court,  and 
presented,  for  the  purpose  of  iiaving  the 
same  filed,  an  accusation  charging  the  relator 
herein  with  official  misconduct,  and  demand- 
ing that  on  account  thereof  he  be  removed 
from  his  office  of  county  commissioner  of 
Silver  Bow  county.  Said  accusation  charged 
that  the  relator  had  been  guilty  of  willful 
and  corrupt  misconduct  and  malfeasance  in 
office,  constituting  criminal  offenses  under 
the  Penal  Code  of  the  state  of  Montana,  iind 
Justifying  the  court,  if  the  charges  were 
found  to  be  true,  in  summarily  removing  the 
relator  from  office.     Notice  of  the  filing  of 
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Bald  accusation  was  by  the  county  attorney 
served  upon  the  relator,  together  with  a 
copy  thereof,  requiring  him  to  appear  before 
Department  1  of  said  district  court,  before  E. 
W.  Harney,  judge,  on  May  13,  1904,  to  an- 
swer. At  the  time  specified  in  the  notice  the 
relator  appeared,  and,  by  motion  in  writing, 
duly  requested  said  Harney  to  make  an  order 
transferring  the  matter  of  the  accusation  to 
Department  3  of  said  court  for  all  fiuMiher 
proceedings  to  be  had  therein,  in  accordance 
with  the  rules  of  said  court.  This  motion, 
after  argument  and  consideration,  was  de- 
nied, and  the  said  Harney  thereupon  pro- 
ceeded (  take  Jurisdiction  and  try  said  mat- 
ter In  Department  1. 

It  is  charged  In  the  petition  that  the  action 
of  said  Hamey  in  refusing  to  transfer  the 
cause,  and  in  assuming  Jurisdiction  thereof, 
and  in  proceeding  to  hear  and  determine  it 
in  Department  1  of  the  said  court,  is  in  plain 
violation  of  the  rule  of  court  established  to 
i-egulate  proceedings  in  said  court,  and  is 
a  violation  and  abuse  of  judicial  discretion, 
and  that  the  said  Hamey  is  acting  in  excess 
of  his  lawful  authority  and  jurisdiction  as 
judge  of  said  court.  It  is  further  alleged  that 
i-elator  has  no  plain,  speedy,  or  adequate  rem- 
edy at  law  or  by  appeal,  and  that,  unless 
this  court  interferes  by  Its  supervisory  pow- 
er to  compel  said  Harney  to  observe  the  rule 
prescribed  for  the  assignment  of  the  busi- 
ness of  said  court,  he  will  continue  to  violate 
said  rule,  and  proceed  to  hear  and  determine 
the  cause  in  Department  1  of  said  court,  to 
the  prejudice,  damage,  and  irreparable  injury 
of  relator. 

The  only  question  presented  is  whether  or 
not  this  court  is  Justified  In  using  its  extraor- 
dinary power  at  this  stage  of  the  proceed- 
ings in  the  district  court  to  compel  the  pre- 
siding Judge  to  obey  one  of  the  rules  of  that 
court. 

The  accusation  was  presented  against  the 
relator  under  the  authority  of  section  1531 
of  the  I'enal  Code.  The  chapter  of  that 
Code  in  which  this  section  is  found  author- 
izes proceedings  for  the  removal  of  district, 
county,  township,  and  municipal  officers  for 
corrupt  misconduct  or  malfeasance  in  office, 
and  prescribes  the  mode  of  procedure  to  be 
pursued.  Section  1543,  found  in  the  same 
chapter,  provides:  "From  a  judgment  of  re- 
moval an  ajppeal  may  be  taken  to  the  Su- 
preme Court,  in  the  same  manner  as  from 
a  judgment  in  a  civil  action,  but  until  such 
Judgment  is  reversed,  the  defendant  is  sus- 
pended from  his  office.  Pending  the  appeal, 
the  office  must  be  filled  as  in  case  of  a  va- 
cancy." The  theory  of  the  relator's  applica- 
tion is  that  when  a  district  court  has  adopted 
rules,  under  the  provisions  of  section  111  of 
the  Code  of  Civil  Procedure,  "for  its  own 
government  and  the  government  of  Its  offi- 
cers." such  rules  have  the  force  and  effect  of 
statute  law,  and  may  not  be  disregarded  by 
the  Judges  or  the  officers.     He  relies  upon 


the  decisions  of  this  court  to  support  the 
position  which  he  assumes.  Mont.  Ore  Pur. 
Co.  V.  B.  &  M.  C.  C.  &  S.  M.  Co.,  27  Mont. 
288,  70  Pac.  1114;  State  ex  rel.  King  v.  Dis- 
trict Court,  25  Mont.  202,  64  Pac.  352.  As- 
suming, without  deciding,  that  the  rule  in 
question  Is  so  far  binding  upon  the  court  as 
to  give  to  litigants  and  those  charged  with 
crimes  the  right  to  be  tried  by  one  of  the 
Judges  to  the  exclusion  of  the  others,  never- 
theless we  do  not  think  that  at  this  juncture 
In  the  proceedings  this  court  should  inter- 
fere. The  power  of  this  court  now  Invoked 
was  vested  In  It,  not  for  the  purpose  of 
Interfering  at  every  stage  of  the  proceedings 
in  the  district  court,  and  directing  the  con- 
duct of  the  business  there,  but  only  under 
extraordinary  circumstances,  where  there  is 
no  other  remedy,  and  a  party  litigant  Is,  by 
some  wrong  committed  by  the  court,  liable 
to  suffer  irreparable  Injury.  In  this  case  It 
does  not  appear  that.  If  the  court  proceeds 
to  a  determination  of  the  accusation,  the  re- 
lator will  suffer  any  injury  or  wrong  for 
which  an  appeal  will  not  furnish  him  an  ade- 
quate remedy.  It  is  true  that,  if  found  guil- 
ty, he  will  be  ousted  from  office  pending  his 
appeal  to  this  court,  and  such  result  will  fix 
his  status  In  the  meantime.  The  possibility 
of  this  result,  however,  does  not  justify  this 
court  In  using  its  extraordinary  power  to 
grant  him  relief.  This  court  cannot  antici- 
pate that  he  will  be  convicted,  or  that  during 
the  progress  of  the  trial  he  will  not  have 
afforded  to  him  every  opportunity  to  make 
his  defense.  If  it  be  prejudicial  for  Judge 
Harney  to  sit  in  the  cause  and  try  It  in  viola- 
tion of  the  rule,  such  error  would  be  avail- 
able on  appeal,  and  would  result  In  a  reversal 
of  the  judgment. 

The  application  presents  a  question  very 
similar  to  the  one  presented  In  the  ease  of 
State  ex  rel.  Shores  v.  District  Court.  27 
Mont.  349,  71  Pac.  159,  in  which  this  court 
was  asked  for  a  writ  to  compel  the  district 
court  of  Silver  Bow  county,  Hon.  John  B.  Mc- 
Cleman  presiding,  to  vacate  an  order  setting 
a  disbarment  proceeding  for  trial,  and  di- 
recting the  district  judge  to  grant  a  post- 
ponement to  enable  the  accused  to  prepare 
for  the  trial.  With  reference  to  It,  it  was 
said:  "If  the  judgment  in  the  case  should 
be  adverse,  an  appeal  from  It  would  furnish 
a  remedy  as  complete  and  adequate  as  the 
court  can  furnish  In  any  case,  and  would  be 
preventive  of  any  wrong  whatever,  except 
such  as  would  be  an  Incidental  result  of  any 
erroneous  Judgment,  for  which,  owing  to  the 
Imperfection  of  human  institutions,  no  rem- 
ed.v  has  as  yet  been  devised,  except  to  cor- 
rect It  by  the  ordinary  procedure  In  the  trial 
court,  or  upon  review  by  the  appellate  court." 

These  views  render  It  unnecessary  to  de- 
cide how  far  the  judges  of  the  district  courts 
may  circumscribe  and  limit  the  discretion 
vested  In  them  by  law  to  regulate  the  ar- 
rangement of  the  calendar  and  the  assign- 
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ment  of  causes  for  hearing  by  the  adoption 
of  such  a  rule  as  the  one  In  question. 
The  writ  is  denied.    Writ  denied. 

MILBURN  and  HOLLOWAY,  JJ.,  concur. 


CHRISTIANSEN   v.   ALDRICH  et  al. 
(Supreme  Court  of  Montana.     May  28,  1904.) 

SPECIFIC  PEBFOBMANCE  —  COMPLAINT  —  ADB- 
(JL'ATE  REMEDY  AT  LAW— TENDEB— AMEND- 
MENT—APPEAL  —  TECHNICAL  OBJECTIONS  — 
HABMLES8  EBBOB. 

1.  Where  a  complaint  alleged  breach  of  a 
contract  to  convey  land  described  therein,  it  was 
BufBcient  to  raise  the  presumption  that  pecuni- 
ary compensation  would  not  afford  ad£^uate 
relief,  within  Civ.  Code,  I  4410,  suhd.  2,  au- 
thorizing specific  performance  when  the  act 
to  be  done  is  such  that  pecuniary  compensa- 
tion for  its  nonperformance  would  not  afford 
adequate  relief,  though  there  was  no  allegation 
of  special  circumstances  showing  that  plaintiff 
had  no  adequate  remedy  at  law. 

2.  In  an  action  for  specific  performance  of  a 
contract  to  convey  land,  it  was  not  necessary 
that  the  complaint  should  allege  that  defendants 
were  the  owners  of  the  land  at  the  time  the 
contract  was  made,  since,  if  defendants  wero 
not  the  owners,  or  had  placed  themselves  in 
such  a  position  that  they  could  not  perform 
their  contract,  such  facts  were  matters  of  de- 
fense. 

3.  In  a  suit  for  specific  performance,  an  an- 
swer alleging  that,  since  the  contract  was  made, 
defendants  had  conveyed  the  land  in  controversy 
to  another,  constituted  an  admission  that  de- 
fendants were  the  owners  of  the  land  at  the 
time  the  contract   was  made. 

4.  Under  Ctode  Civ.  Proc.  |  778,  providing 
that  the  court  must  at  every  step  disregard 
every  error  or  defect  in  the  pleadings  which 
does  not  affect  the  sulmtantial  rights  of  the 
parties,  and  no  judgment  shall  be  reversed  by 
reason  of  such  defect,  a  technical  objection  to  a 
complaint  in  a  suit  for  specific  performance  not 
affecting  the  substantial  rights  of  the  parties  is 
not  available  after  judgment. 

5.  Where,  in  a  suit  for  specific  performance, 
it  was  alleged  that  defendants  had  withdrawn 
the  deed  from  escrow,  and  it  appeared  that  a 
tender  of  the  balance  of  the  price  would  not 
have  been  accepted  and  would  have  been  of 
no  avail,  and  plaintiff  tendered  the  money  in 
court,  paid  the  same  to  the  clerk,  and  demanded 
a  deed,  defendants  having  removed  from  the 
state  and  being  absent  at  the  time  plaintiff  de- 
sired to  maice  payment,  it  was  no  objection 
that  the  complaint  failed  to  allege  a  tender  of 
the  balance  of  the  price  before  suit  brought. 

6.  Where,  in  a  suit  for  specific  performance, 
defendant  admitted  the  malcing  of  the  contract, 
and  relied  on  a  defense  other  than  the  statute 
•f  frauds  to  defeat  the  action,  such  statute 
was  not  available  as  a  defense  unless  specially 
pleaded. 

7.  Where,  in  a  suit  for  specific  performance, 
plaintiff  pleaded  a  breach  of  the  contract,  and 
3efendant  alleged  that  plaintiff  had  failed  to 
perform  within  the  time  prescribed,  whereupon 
defendant  bad  sold  the  land  to  W.,  but  did  not 
allege  whether  the  sale  to  W.  was  before  or 
after  the  commencement  of  the  action,  nor  state 
any  facts  with  reference  to  the  consideration 
paid  by  W..  and  his  notice  of  plaintiff's  equity, 
the  answer  did  not  set  up  sufficient  new  matter 
to  rmiuire  renlicntion. 

8.  In  a  suit  for  specific  i)erformance,  plain- 
tiff,  pending   a    motion    for   judgment   on    the 

f  2.  Seo  Specific  Performance,  voL  44,  Cent.  Dig.  i 
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pleadings,  applied  for  leave  to  amend  the  com- 
plaint by  adding  an  allegation  of  tender  of  the 
unpaid  purchase  price  and  a  demand  for  a  deed, 
and  by  making  an  allegation  of  readiness  and 
willingness  to  perform  more  specific.  Held,  that 
the  application  was  properly  granted,  defend- 
ants having  declined  the  court's  offer  to  post- 
pone the  hearing  to  the  next  term. 
0.  Where,  after  a  trial  amendment,  the  case 

Eroceeded  and  was  tried  upon  the  issues  formed 
y  the  amended  complaint  and  answer,  and  it 
appeared  that  defendants  were  afforded  every 
opportunity  to  present  their  entire  case,  the 
fact  that  the  amendment  was  not  formally  in- 
corporated in  the  complaint  was  not  reversible 
error. 

Appeal  from  District  Court,  Cbotean  Coun- 
ty;   Jno.  W.  Tattan,  Judge. 

Action  by  Charles  Christiansen  against  Wil- 
liam G.  Aldrich  and  another.  From  a  decree 
In  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

This  action  was  brought  to  enforce  specific 
X>erformance  of  a  contract  to  convey  certain 
real  and  personal  property,  consisting  of  farm 
lands  In  Cboteau  county,  and  shares  of  the 
capital  stock  in  an  Irrigation  company.  The 
complaint  alleges,  in  substance,  that  under 
the  terms  of  the  contract  which  was  entered 
into  by  the  plaintiff  and  defendants  on  Octo- 
ber 14,  1899,  the  plaintiff  was  to  pay  for  the 
property  the  sum  of  $3,200— ?1,100  upon  that 
date,  and  the  balance  within  a  reasonable 
time^and  defendants  were  to  execute  a  deed 
and  put  it  in  escrow  In  the  Stockmen's  Na- 
tional Bank  at  Ft.  Benton,  Mont.,  to  be  de- 
livered to  the  plaintiff  upon  his  payment  of 
the  balance  of  the  purchase  price  to  the  bank; 
that  the  cash  Installment  was  paid  and  the 
deed  executed  and  deposited  in  accordance 
with  the  terms  of  the  agreement;  that  an  er- 
ror was  made  In  the  deed  with  reference  to  a 
certain  water  right  used  upon  the  land,  and 
that  on  or  about  October  24,  1899,  it  was 
withdrawn  from  deposit  for  correction;  that 
It  was  corrected,  but  that  the  defendants  ob- 
tained possession  of  It,  and  never  returned  it 
to  the  depositary;  that  defendants  have  re- 
fused to  convey  the  property;  and  that  the 
plaintiff  stands  ready  and  willing  to  perform 
his  part  of  the  contract  and  make  final  pay- 
ment whenever  a  deed  Is  tendered  him  or  de- 
posited with  the  bank  according  to  the  agree- 
ment. The  defendants  admit  the  making  of 
the  contract  as  alleged  in  the  complaint,  ex- 
cept that  it  Is  averred  that  the  deferred  pay- 
ment was  to  be  made  within  seven  days  after 
the  deposit  of  the  deed.  It  is  admitted  that 
the  cash  installment  was  paid,  and  that  the 
deed  was  withdrawn  from  deposit  for  the 
purpose  of  correction;  but  it  is  alleged  that  it 
was  thereupon  returned  to  the  bank,  and  re- 
mained there  until  after  the  expiration  of  the 
time  allowed  for  payment,  and  after  repeat- 
ed, though  fruitless,  demands  made  upon  the 
plaintiff  for  payment  under  the  terms  of  the 
agreement,  whereupon  it  was  withdrawn.  It 
is  further  alleged  tliat  about  the  middle  of 
.Tuly,  1900,  the  defendants  sold  and  convey- 
ed the  property  to  one  Winters,  who  at  once 
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entered  into  the  posBession  of  it,  and  has  been 
the  owner  of  It  and  In  possession  since  tlie 
conveyance  was  made  to  him.  Tliere  are  in 
tbe  pleadings  allegations  of  botli  pluiutiS  and 
defendants  of  damages  sustained  by  tiiem, 
respectively,  by  failure  on  tlje  part  of  tlie  oth- 
er to  observe  the  terms  of  the  contract;  but 
tbe  Issues  thus  presented  were  mutually 
abandoned,  and  it  is  not  necessary  to  notice 
them.  The  plaintiff's  replication  does  not 
either  generally  or  specifically  deny  that  the 
terms  of  the  contract  were  as  alleged  in  the 
answer.  The  action  was  commenced  and  a 
notice  of  lis  pendens  filed  under  the  statute 
on  July  9,  1900.  The  cause  came  on  for  trial 
on  these  pleadings  on  May  31,  1901.  The  de- 
fendants moved  for  judgment  on  the  plead- 
ings. The  grounds  of  the  motion  are  not 
stated,  but  we  gather  from  the  briefs  of  coun- 
sel that  they  were  that  the  complaint  does  not 
state  a  cause  of  action,  and  that  substantial 
new  matters  of  deifense  alleged  in  the  an- 
swer are-  not  denied  in  the  replication.  Pend- 
ing tbe  motion,  counsel  for  plaintiff  asked 
leave,  and  were  permitted,  over  objection  of 
defendants,  to  amend  the  complaint  by  In- 
serting therein  the  following:  "That  the 
plaintiff  is  now  and  since  April  1,  1900,  has 
l)een  ready,  anxious,  and  willing  to  pay  to  the 
defendants  the  said  liaiance  sum  due  on  the 
purchase  price  of  said  lands,  and  now  to  tbe 
defendants  tenders  said  sum,  to  wit,  $2,100, 
and  pays  the  same  into  court  for  the  use  of 
tbe  defendants,  and  the  plaintiff  now  demands 
the  execution  and  delivery  of  said  deed." 
Counsel  then  tendered  to  defendants  and  paid 
to  tbe  clerk  the  balance  of  the  pnrctiase  price. 
The  motion  for  Judgment  was  then  denied. 
Counsel  for  defendants  then  moved  for  a 
continuance  on  the  ground  tliat  they  were 
not  ready  to  meet  the  allegations  contained 
in  the  amendment.  The  court,  after  stating 
that  the  bearing  would  be  continued  upon  a 
showing  of  surprise  by  defendants,  and  coun- 
sel having  declined  to  make  such  showing, 
denied  the  motion.  Counsel  then  asked  tiiat 
they  be  allowed  tbe  statutory  time  in  wliich 
to  file  an  amended  answer  after  service  of  the 
amendment.  This  moti<Mi  was  also  denied, 
tbe  court  stating  that,  if  counsel  desired, 
tbe  hearing  would  be  postponed  for  24  hours. 
The  court  further  stated  that  it  was  of  the 
opinion  that  the  amendment  to  the  complaint 
was  already  sufficiently  met  by  the  allega- 
tions and  denials  of  tbe  answer.  Thereupon 
objection  was  made  to  the  introduction  of  evi- 
dence on  the  ground  that  the  amended  com- 
plaint failed  to  state  a  cause  of  action.  This 
objection  was  overruled.  The  trial  was  then 
had,  resulting  tn  findings  and  a  judgment  in 
favor  of  the  plaintiff,  requiring  the  convey- 
ance to  be  executed  and  delivered  to  plain- 
tiff; omitting,  however,  tbe  shares  of  stock, 
any  claim  to  which  plaintiff  expressly  waiv- 
ed. From  the  judgment  and  an  order  denying 
their  motion  for  a  new  trial,  the  defendants 
have  appealed.  The  grounds  of  the  appeal 
are  that  the  rulings  referred  to,  with  certain 


others  upon  the  admissibility  of  evidence, 
were  prejudicial  to  the  defendants;  that  the 
judgment  is  not  sustained  by  the  pleadings; 
nud  that  tbe  findings  are  not  sustained  by  the 
evidence. 

Downing  &  Stephenson,  for  appellants.  W. 
B.  Sands  and  Geo.  H.  Stanton,  for  respond- 
ent. 

BUANTLT,  C.  J.  (after  stating  the  facts). 
1.  It  is  argued  that  the  complaint  does  not 
state  a  case  for  specific  performance,  within 
the  purview  of  section  4410  of  the  Civil  Code. 
In  this  we  tbink  counsel  are  in  error.  It  is 
true,  the  facts  and  circumstances  stated  do 
not  bring  it  within  the  provisions  of  subdi- 
visions 1,  3,  and  4  of  this  section;  but  tbe 
allegation  of  a  breach  of  the  contract  to  con- 
vey the  land  described  is  itself  sufficient  to 
raise  the  presumption  that  pecuniary  com- 
pensation would  not  afford  adequate  relief. 
This  brings  the  case  within  sulJdivision  2  of 
tbe  section.  It  is  not  necessary  for  the 
plaintiff  to  allege  special  circumstances  show- 
ing that  he  has  no  adequate  remedy  at  law. 
Ide  V.  Leiser,  10  Mont.  5,  24  Pac.  «05,  24 
Am.  St.  Rep.  17;  Baumanu  v.  Pinckney,  118 
N.  Y.  604,  23  N.  B.  916;  Pomeroy,  Equity  Ju- 
risprudence, g§  221,  1402;  Civ.  Code,  S  4413. 
Whether  specific  performance  of  a  contract 
to  purchase  land  will  be  compelled  iu  the  par- 
ticular case  depends  upon  tbe  circumstances, 
and  the  relief  will  be  granted  or  withheld,  in 
the  discretion  of  the  court,  though  the  plain- 
tiff may  have  another  remedy  at  law.  Bau- 
mann  v.  Pinckney,  supra;  Brown  t.  Haff,  5 
Paige,  235,  28  Am.  Dec.  425. 

It  is  argued  that  the  complaint  Is  defective 
In  falling  to  allege  that  tbe  defendants  were 
the  owners  of  the  land  in  controversy  at  the 
time  the  contract  was  made.  If  It  be  a 
fact  that  the  defendants  entered  into  a  con- 
tract which  they  could  not  perform,  or  that, 
since  it  was  made,  they  have  placed  them- 
selves In  such  a  position  that  they  cannot 
perform  it,  this  is  a  matter  of  defense,  and 
the  duty  to  allege  and  prove  It  devolves  upon 
them.  Ide  v.  Iielser,  10  Mont.  5,  24  Pac. 
605,  24  Am.  St.  Rep.  17 ;  Greenfield  v.  Carl- 
ton, 30  Ark.  547 ;  Waterman  on  Specific  Per- 
formance. 89.  Conceding,  however,  that  it 
should  appear  from  the  complaint  that  tbe 
defendants  were  the  owners  at  the  time  tue 
contract  was  made,  and  that  the  complaint  is 
defective  in  failing  to  allege  this  fact,  tbe 
answer  of  defendants  aids  the  complaint  by 
the  allegation  that  since  the  contract  was 
made  the  defendants  have  sold  and  conveyed 
the  land  in  controversy  to  one  Winter,  who  is 
now  the  owner  and  in  possession  of  it,  and 
has  been  since  the  said  conveyance  was 
made  to  him.  This  allegation  carries  with 
it  the  admission  that  the  defendants  were 
the  owners  at  the  time  the  contract  was 
made,  and  thus  cures  the  defect  in  the  com- 
plaint.  Lynch  v.  Bechtel,  19  Mont.  548,  48 
Pno.    1112.     Though    the    complaint    might 
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bare  been  held  bad  on  demurrer,  yet,  tbla 
admission  being  made,  and  the  court  having 
found  for  tbe  plaintiff  and  entered  a  decree 
In  bis  favor,  tbe  defendants  may  not  be 
beard  to  urge  on  appeal  that  the  complaint  la 
fatally  defective.  Hersbfieid  ▼.  Aiken,  8 
Mont  442;  Duignan  ▼.  Montana  Olub,  16 
Mont  188,  40  Pac.  294;  Murphy  v.  Phelps,  12 
Mont  631,  31  Pac.  64;  Northrop  T.  Boone,  66 
111.  368.  At  best  tbe  objection  Is  technical, 
and  does  not  affect  the  substantial  rights  of 
the  parties:  It  must  therefore  be  disregard- 
ed, as  falling  wltbln  tbe  spirit  of  section  778 
of  the  Code  of  Civil  Procedure. 

It  Is  said  that  tbe  complaint  Is  defective 
for  failing  to  show  a  tender  of  tbe  balance  of 
tbe  purchase  money  before  tbe  action  was 
brought  It  is  undoubtedly  the  general  rule 
that  if  a  part  of  tbe  purchase  price  is  still 
dne  and  payable,  tbe  plaintiff  seeking  to 
hare  the  conveyance  compelled  must  allege 
and  prove  a  tender  of  it,  and  bring  it  Into 
court  But  the  rule  Is  not  Invariable.  An 
exception  to  It  la  where  It  is  apparent  from 
the  pleading  that  a  tender  would  be  useless. 
"When  the  vendor  claims  that  he  has  re- 
scinded, repudiates,  and  denies  tbe  obliga- 
tion of  the  contract  placing  himself  in  such 
a  position  that  If  it  appears  that  if  a 
tender  were  made,  its  acceptance  would  be 
refused,,  then  no  tender  need  be  made  by  the 
vendee.  In  snch  case  It  la  enough  if  the 
plaintiff  offer  by  his  bill  to  bring  in  tbe  mon- 
ey when  the  amount  has  been  liquidated  and 
he  has  bis  decree  for  performance."  Brock 
T.  Hldy,  13  Ohio  St  30&  See,  also,  Deicb- 
mann  v.  Deicbmann,  49  Mo.  107;  Crary  v. 
Smith,  2  N.  T.  60;  Hunter  v.  Daniel,  4  Hare's 
IS^.  420;  20  Enc.  PI.  &  Pr.  455;  Tobln  t. 
Larkln  (Mass.)  67  N.  B.  340. 

Tbe  complaint  alleges  that  the  defendants 
violated  their  contract  by  withdrawing  tbe 
deed  from  the  bank  and  refusing  to  make  the 
coQT^ance.  It  Is  clear  from  this  statement 
that  a  tender  would  have  been  useless.  Tbe 
bank  was  authorized  to  bold  the  deed  subject 
to  the  order  of  tbe  defendants  upon  payment 
of  the  balance  of  the  purchase  price.  Plain- 
tiff could  make  tbe  tender  to  tbe  bank  only. 
When  the  deed  was  withdrawn,  tbe  bank  was 
no  longer  authorized  to  receive  payment  nor 
was  there  any  other  person  authorlEed  to  re- 
ceive it  nnder  tbe  terms  of  tbe  contract  A 
tender  to  the  bank,  therefore,  would  have 
been  a  mere  form,  and  of  no  avail.  The 
plaintiff  was  not  bound  to  bunt  up  the  de- 
fendants and  tender  it  to  them.  Further- 
more, the  plaintiff  tendered  tbe  money  in 
court,  paid  it  to  the  clerk,  and  demanded  the 
deed.  He  thus  submitted  himself  to  tbe 
court  for  all  purposes  In  the  case.  Hunter  ▼. 
Daniel,  supra.  Under  the  circumstances,  tbla 
Is  sufficient — especially  so,  since  it  appears 
from  the  evidence  that  the  defendants  bad  re- 
moved from  the  state,  and  were  absent  at  the 
time  when  plaintiff  desired  to  make  the  pay- 
ment 

7eF.-«4 


2.  Again,  It  Is  urged  tbat  the  contract  la 
void  under  section  2342  of  tbe  Civil  Code, 
which  declares  "that  no  agreement  for  the 
sale  of  real  property  or  any  Interest  therein 
Is  Talid,  unless  tbe  same,  or  some  note  or 
memorandum  thereof,  be  In  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  his 
agent  thereunto  authorized  in  writing."  Tbe 
defendants  in  their  answer  admit  tbe  making 
of  tbe  contract  but  rely  upon  tbe  defense 
tiiat  tbe  plaintiff  breached  It  on  bis  part  by 
his  failure  to  pay  the  balance  of  the  purchase 
price  wltbln  seven  days,  tbe  time  in  which  they 
allege  payment  should  have  been  made ;  and, 
as  a  counterclaim,  they  allege  damages  for  this 
breach,  and  ask  judgment  for  the  amount  al- 
leged. Tbe  statute  Is  not  pleaded,  and,  so  far 
as  tbe  record  shows,  the  defendants  did  not  in 
the  district  court  rely  upon  It  They  cannot 
now  avail  themselves  of  this  defense.  The  rule 
prevails  in  this  state  that,  where  tbe  making 
of  the  contract  alleged  in  the  complaint  la 
put  in  issue  by  tbe  answer,  tbe  defendant 
may  avail  himself  of  the  statute  without 
pleading  it    Ryan  v.  Dunphy,  4  Mont  842, 

1  Pac.  710;  Sweetland  v.  Barrett  4  Mont 
217,  1  Pac.  745;  Code  Civ.  Proc  If  8270, 
8274.  A  differ«it  rule  applies,  however, 
when  the  making  of  tbe  contract  la  admit- 
ted, as  in  this  case,  and  other  defenses  are 
relied  upon  to  defeat  the  action.  In  such 
case  the  statute  is  not  available  unless  spe- 
cially pleaded.    Maybee  v.  Moore,  90  Mo.  340, 

2  S.  W.  471 ;  Iverson  v.  Glrkel,  56  Minn.  299, 
67  N.  W.  800;  Connor  v.  Hlngtgen,  19  Neb. 
472,  27  N.  W.  443 ;  Barrett  v.  McAllister,  8S 
W.  Va.  788, 11  B.  B.  220 ;  Duffy  v.  O'Donovon, 
48  N.  Y.  223;  Cosine  v.  Graham,  2  Paige, 
177.  It  is  therefore  not  necessary  to  consid- 
er whether  the  contract  is  within  its  terms. 

3.  The  next  point  urged  Is  tbat  tbe  court 
should  have  granted  the  defendants'  motion 
for  Judgment  on  tbe  pleadings,  because  new 
matter  set  up  in  tbe  answer  was  not  put  in 
issue  by  the  replication.  This  point  is  dis- 
posed of  by  the  remark  that  nothing  allegted 
in  the  answer,  except  the  counterclaim  for 
damages  for  breach  of  the  contract  required 
a  replication.  As  noted  In  tbe  statement  of 
facts,  this  feature  of  the  case  was  by  stipu- 
lation abandoned  at  the  bearing.  The  alle> 
gatlons  of  tbe  answer,  except  in  one  particu- 
lar, amounted  to  no  more  than  an  issue  upon 
tbe  averments  in  the  complaint  With  ref- 
erence to  this  feature  of  it— the  alleged  sale 
to  Winter— it  may  be  said  that  the  allega- 
tions are  not  sufficient  to  state  a  defense,  in 
that  It  does  not  appear  therefrom  whetiier 
tbe  sale  was  made  before  or  after  tbe 
commencement  of  the  action,  nor  what  were 
the  facta  as  to  consideration  paid  by  Winter, 
and  bis  notice  of  plaintifTs  equity.  If  it 
was  made  before  tbe  commencement  of  tbe 
action,  tbe  defendants  could  not  perform  tbe 
contract  If  made  after  that  time,  and  the 
filing  of  a  notice  of  lis  pendens  by  tbe  plain- 
tUt,  It  would  not  affect  plalntiff'a  rights,  nor 
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aid  the  defendants.  To  avoid  the  merits  of 
the  action,  therefore,  tlie  allegations  should 
be  spe<-ifle  in  their  statements,  so  as  to  in- 
form the  court  what  were  the  facts,  and 
it  could  know  whether  it  might  properly 
deny  the  relief  demanded.  The  court  prop- 
erly overruled  the  motion  for  Judgment. 

4.  Error  is  alleged  upon  the  action  of  the 
court  in  permitting  the  amendment  to  the 
complaint  pending  defendants'  motion  for 
judgment  on  the  pleadings,  and  then  denying 
defendants'  motion  for  a  continuance.  The 
amendment  was  properly  allowed.  The  only 
substantial  addition  made  by  It  to  the  com- 
plaint was  the  tender  of  the  unpaid  purchase 
price  and  the  demand  for  the  deed;  otherwise 
its  effect  was  to  render  more  specific  the  alle- 
gation of  the  readiness  and  willingness  on 
the  part  of  the  plaintiff  to  perform  the  con- 
tract on  his  part.  It  does  not  appear  from 
the  record  that  the  defendants  were  not  able 
to  meet  the  allegations  contained  In  the 
amendment,  or  that  they  were  put  to  a  disad- 
vantage by  it.  Indeed,  it  appears,  on  the 
contrary,  that  they  were  fhlly  prepared  to 
try  the  case  on  Its  merits.  The  court  offered 
to  postpone  the  hearing  until  the  next  term, 
if  the  defendants  would  make  It  manifest 
that  they  were  not  ready  to  proceed  with 
the  trial.  This  they,  through  their  counsel, 
declined  to  do.  If  the  trial  had  proceeded 
without  the  amendment,  until  the  proofs 
were  all  in,  and  an  application  had  been 
made  to  amend,  the  court  should  have  al- 
lowed it,  so  as  to  make  the  pleadings  conform 
to  the  proof. 

Counsel  insist  that  the  amendment  should 
have  been  formally  incorporated  In  the  com- 
plaint, that  they  should  have  been  served 
with  a  copy,  and  that  they  should  have  been 
allowed  the  statutory  time  of  20  days  In 
which  to  file  an  amended  answer.  It  is  true 
that  the  amendment  should  have  been  incor- 
porated in  the  complaint.  Yet  the  trial  pro- 
ceeded as  if  such  had  been  the  case,  upon  the 
issues  framed  by  the  amended  complaint  and 
the  answer,  which  put  them  in  issue.  The 
trial  was  upon  the  merits,  with  full  oppor^ 
tunity.  so  far  as  the  record  shows,  for  the 
defendants  to  present  all  the  evidence  they 
had  touching  the  controversy.  Such  being 
the  case,  the  Judgment  should  not  be  revers- 
ed now  upon  the  purely  technical  irregularity 
in  the  proceedings  of  the  court  with  reference 
to  the  amendment.    Code  Civ.  Proc.  i  778. 

5.  As  to  the  point  that  the  evidence  does 
not  Justify  the  findings,  we  are  of  the  opinion 
that  It  is  amply  sutHcient.  The  only  c«n- 
troversy  in  the  case  arose  upon  the  ques- 
tion whether  the  plaintiff  was  to  make  the 
payment  within  a  reasonable  time,  as  al- 
leged by  the  plaintiff,  or  strlctl.y  within  the 
seven  days,  as  alleged  by  the  defendants.  In 
support  of  his  position  the  testimony  of  the 
plaintiff  Is  clear  and  explicit,  while  the  be- 
havior of  the  defendants  manifests  that  they 
did  not  regard  the  obligation  of  the  plaintiff 
other  than  as  be  alleged  it  to  be.    The  find- 


ings of  the  district  court  will  therefore  not 
be  disturbed. 

Other  errors  are  assigned,  but  they  are  not 
noticed  in  the  briefs.  We  therefore  do  not 
notice  them. 

The  record  shows  that  the  contract  was 
fair  and  Just,  and  equal  In  all  its  parts;  that, 
though  the  proceedings  of  the  court  were 
somewhat  irregrular,  the  cause  was  tried  upon 
the  merits;  that  the  findings  of  the  court 
are  full  upon  all  the  issues  involved;  and 
that  the  evidence  fully  sustains  the  findings. 
The  Judgment  Is  therefore  affirmed.  Af- 
firmed. 

MILBURN  and  HOLLOW  AY,  JJ.,  concur. 


FORD  V.  WASHINGTON  NAT.  BUILDING 
&  LOAN  INV.  ASS'N. 

(Supreme  Court  of  Idaho.     May  20,  1901.) 

FLEA    OF   USUBT— OPTION   TO    PAT    BEFOBB    MA- 

TUBITY — ESTOPPEL. 

1.  A  contract  whereby  a  loan  is  to  be  paid  in 
a  fixed  number  of  monthly  installments  of  $13 
interest,  and  $9.75  principal,  and  the  aggregate 
amount  of  interest  to  be  thus  paid  falls  within 
the  terms  of  the  usury  statute  (section  126(1, 
Rev.  St.  1887),  will  not  be  relieved  from  the 
operation  of  such  statute  by  reason  of  the  fact 
that  the  contract  reserves  to  the  borrower  an 
option  to  pay  the  entire  debt  at  an^  time,  and 
the  earliest  interest  installments,  prior  to  a  re- 
duction of  the  principal,  fall  within  the  legal 
rate  of  interest  which  may  be  charged. 

2.  In  such  case  the  subject  of  in<|uiry  is 
whether  or  not  the  contract  provides,  either  di- 
rectly or  indirectly,  for  the  payment  of  a  great- 
er rate  of  interest  than  authorized  by  law. 

3.  The  defense  of  usury  may  be  pleaded  by 
any  one  claiming  under  and  in  privity  with  the 
borrower. 

4.  The  doctrine  of  estoppel  may  not  be  invok- 
ed to  defeat  the  plea  of  usury  when  interposed 
by  any  person  otherwise  legally  entitled  to  in- 
terpose such  plea. 

5.  Anderson  v.  Oregon  Mtg.  Co.  (Idaho)  69 
Pac.  130,  distinguished,  and  held  not  decisive 
of  the  questions  raised  in  this  case. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Latah  Covmty: 
E.  C.  Steele,  Judge. 

Action  by  Adele  T.  Ford  against  the  Wash- 
ington National  Building  &  Loan  Investment 
Association.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AOirmed. 

Forney  &  Moore,  for  appellant. 

AILSHIE,  J.  This  action  was  commenced 
by  the  plaintiff  for  the  cancellation  of  a 
mortpnge  appearing  of  record  against  certain 
of  her  real  estate  in  the  city  of  Moscow.  The 
defendant  answered,  denying,  among  other 
things,  the  payment  of  the  mortgage  debt, 
and  set  forth  the  mortgage,  and  alleged  a 
bulanoe  due  thereon;  praying  judgment  of 
foreclosure.  The  case  was  tried  before  the 
Judge  without  a  Jury,  and  Judgment  was  en- 
tered in  favor  of  the  plaintiff.    The  defend- 

f  3.  Sm  Usury,  vol.  17,  Cent.  Dig.  i  SSC 
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ant  settled  a  statement  and  bill  of  excep- 
tions, and  tbereupon  appealed  from  tbe  Judg- 
ment. . 

Tbe  questions  presented  by  this  appeal 
for  our  consideration  are  set  forth  In  the  fol- 
lowing assignments  of  error:  "(1)  The  trial 
court  erred  In  adjudging  the  contract  usuri- 
ous, the  principle  announced  by  this  court 
in  Anderson  et  al.  v.  Oregon  Mortgage  Com- 
pany being  applicable.  (2)  The  contract  here- 
in differs  from  those  In  the  cases  of  Associa- 
tion V.  Shea,  Trust  Company  v.  Hoffman,  etc., 
in  that  the  debt  could  be  paid  at  any  time  by 
the  borrower,  with  Interest  at  12  per  cent. 
per  annum,  and  no  more.  (3)  The  evidence 
proved  an  estoppel  upon  the  plalntiCTs  claim 
of  usury  upon  appellant's  second  defense. 
(4)  On  no  theory  has  appellant  received  back 
his  principal." 

As  suggested  by  the  second  assignment,  the 
only  material  or  essential  difference  between 
the  facts  upon  which  this  case  rests  and  those 
In  Fidelity  Savings  Ass'n  v.  Shea,  6  Idaho, 
405,  .55  Pac.  1022,  and  Stevens  t.  Home  Sav- 
ings &  Loan  Ass'n,  5  Idaho,  741,  51  Pac.  779, 
086,  Is  that  in  this  case  the  borrower  might  at 
any  time,  "on  or  before"  seven  years  from  the 
date  of  the  contract,  pay  off  the  entire  debt, 
by  paying  the  annual  Interest  of  6  per  cent., 
and  annual  premium  of  6  per  cent.  On  the 
18th  day  of  May,  1893,  Hon.  W.  G.  Piper, 
then  Judge  of  the  Second  Judicial  District  of 
this  state,  made  a  written  application  to  the 
Washington  National  Building  &  Loan  In- 
vestment Association  (a  corporation),  appel- 
lant herein,  for  a  loan  of  $1,300;  offering  as 
security  therefor  a  first  mortgage  on  his  res- 
idence property  In  the  city  of  Moscow.  At 
the  time  of  making  this  application.  Judge 
Piper  was  not  a  member  of  the  association, 
and.  under  the  by-laws  of  the  corporation,  It 
seems  that  loans  could  not  be  made  to  any 
one  but  members  who  had  their  dues  paid  up 
on  their  stock  for  at  least  six  months.  After 
going  through  with  tbe  regular  routine  us- 
ually required  by  such  companies,  the  mort- 
gage was  executed  of  date  October  16.  18S»3, 
and  was  acknowledged  on  the  ISth  day  of 
the  same  month.  November  ,S.  1893,  the  as- 
sociation issued  a  check  for  I1.1U5  to  "the 
Wash.  Nat.  Bank,  account  William  G.  Piper," 
which  It  had  been  agreed  should  be  used  to 
pay  off  a  pre-existing  mortgage  indebtedness 
upon  the  same  property  on  which  the  subse- 
quent mortgage  was  given.  Another  check 
for  the  balance  of  $105  was  Issued  to  "Wil- 
liam G.  Piper  or  bearer,"  but  was  never  de- 
livered to  tbe  mortgagor,  but  was  turned  In 
to  the  association  for  the  ostensible  purpose 
of  paying  the  following  items  to  the  com- 
pany: Membership  fee,  $16;  attorney  fee, 
$10;  application,  $13;  cancellation  fee,  $7.50; 
and  $58.50  for  six  installments  on  tbe  stock, 
covering  the  six-months  installments  immedi- 
ately preceding  the  loan,  as  required  by  the 
b.v-Iaws.  Tlie  actual  sum  then  received  on 
tills  loan  was  $1,195.  By  the  terms  of  the 
contract.  Piper  was  to  pay  a  fixed  sum  of 


$13  per  month  as  interest,  and  a  monthly 
installment  of  $9.75  on  tlie  principal  or  stock, 
as  It  was  termed  by  the  contract.  While  the 
principal  would  be  constantly  diminishing, 
the  interest  payments  would  still  remain  fix- 
ed, and,  although  starting  out  at  a  rate  of 
about  12.56  per  cent.,  by  the  end  of  seven 
years  would  exceed  36  per  cent  It  Is  true 
that  if  the  debtor  had  paid  the  debt  at  such 
a  time  prior  to  the  reduction  of  the  princi- 
pal that  the  monthly  Interest  paid  would  not 
have  raised  the  rate  above  18  per  cent,  per 
annum,  as  allowed  by  law  at  the  time  of 
execution  of  the  contract  (section  1264,  Rev. 
St.  1887),  then  no  usury  would  ever  have  been 
collected  or  payable.  But  this  was  not  done. 
This  contract  did  not  mature  in  full  within 
that  period  of  time,  but  only  to  the  extent 
of  the  monthly  principal  and  Interest  Install- 
ments. It  cannot  be  presumed  that  the  con- 
tract was  executed  with  any  view  to  payment 
In  any  other  manner  or  at  any  different  time 
than  that  stipulated  therein.  The  contract 
shows  on  its  face  the  intent  of  the  parties 
thereto.  That  Intent  was  to  charge  and  col- 
lect, under  devious  and  specious  pretexts, 
what  amounted  to  a  higher  rate  of  interest 
than  that  allowed  by  law.  A  contract  of  this 
kind,  granting  an  option  to  pay  l»efore  matu- 
rity, and  where  the  Interest  grows  into  a 
usurious  rate  before  such  maturity  is  a  usuri- 
ous contract,  and  does  not  fall  within  the 
rule  announced  by  the  courts,  permitting  a 
higher  rate  by  way  of  a  penalty  after  ma- 
turity where  the  debt  Is  not  paid  at  maturi- 
ty. The  test  of  usury  fixed  by  our  statute 
(section  1206)  Is  not  what  might  have  happen- 
ed under  possible  contingencies,  but,  rather, 
that  if  "a  rate  of  Interest  has  been  contract- 
ed for,  greater  than  Is  authorized"  by  law.  It 
Is  usurious,  and  must  be  so  treated  by  the 
courts.  The  subject  of  inquiry  In  such  cases 
Is  whether  or  not  a  contract  has  been  made 
whereby,  either  directly  or  indirectly,  a  great- 
er rate  may  tie  charged  than  that  authorized 
by  law.  Vermont  Loan  &  Trust  Oo.  v.  Hoff- 
man, 5  Idaho.  376,  49  Pac.  314,  37  L.  R.  A. 
.TOO,  95  Am.  St.  Kep.  18C;  Stevens  v.  Home 
Saving  &  I..oan  Ass'n,  supra;  Fidelity  Sav- 
ings Ass'n  v.  Shea,  supra.  Does  this  fail 
within  the  rule  announced  in  Anderson  v. 
Oregon  Mortgage  Co.  (Idaho)  69  Pac.  130? 
I  would  answer  this  in  the  negative.  There 
may  be  expressions  in  that  opinion  which 
would  look  to  the  conclusion  reached  by  the 
appellant  here,  but,  as  I  read  that  case,  the 
only  question  material  to  Its  determination 
was  whether  or  not  the  purchaser  of  the  mort- 
gaged premises,  who  retained  sufficient  out 
of  the  purchase  price  of  the  land  to  cover 
the  debt,  and  agreed  to  pay  the  mortgage, 
could  be  heard  to  say  that  the  debt  he  thus 
agreed  to  pay  was  UBurlous.  A  majority  of 
this  court  said  he  could  not.  That  seems  to 
me  the  utmost  extent  to  which  that  case 
goes. 

The  last  installment  paid  under  this  con- 
tract was  in  April  1896,  and  on  July  6,  1899, 
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tbe  mortgagor  conveyed  the  mortgaged  prem- 
ises to  Adeie  X.  Piper,  his  wife.  This  deed 
contained  full  covenants  of  warranty,  and 
among  Its  covenants  is  tbe  following:  "That 
the  same  are  free  and  clear  of  all  former  or 
other  grants,  bargains,  sales,  Hens,  taxes,  as- 
sessments and  incumbrances  of  whatever 
l(iud  or  nature  soever,  except  taxes  for  year 
1809;  and  that  the  above-bargained  premises 
in  the  quiet  and  peaceable  possession  of  the 
said  party  of  the  second  part,  her  heirs  and 
assigns,  against  all  and  every  person  or  per- 
sons lawfully  claiming  or  to  claim  the  whole 
or  any  part  thereof,  the  said  party  of  the  first 
part  shall  and  will  warrant  and  forever  de- 
fend." On  the  5th  day  of  October,  189», 
Adele  T.  Piper,  by  deed  containing  lllce  cove- 
nants and  warranty,  conveyed  the  premises  to 
the  plaintiff,  Adele  T.  Ford.  It  is  not  con- 
tended by  the  appellant  that  either  the  pur- 
chaser, Adele  T.  Piper,  or  the  plaintiff,  ever 
assumed  or  promised  or  agreed  to  pay  the 
mortgage  debt  In  this  case  the  respondent 
Is  tlie  purchaser  of  the  entire  legal  and  eq- 
uitable estate  of  the  mortgagor  in  and  to  the 
mortgaged  premises,  and  Is  privy  in  estate 
with  tlie  original  grantor.  She  has  neither 
assumed  nor  agreed  to  pay  the  mortgage  debt. 
Neither  does  It  appear  that  any  sum  what- 
ever was  retained  by  her  from  the  purchase 
price  of  the  land  for  the  benefit  of  the  mort- 
gagee, or  for  application  upon  the  mortgage 
debt  The  principal  sum  borrowed  by  her 
grantor  having  been  repaid  by  him  prior  to 
conveyance,  it  would  be  reasonable  and  fair 
to  assume  that  she  took  this  property  with 
notice  of  the  usurious  character  of  the  con- 
tract, and  with  knowledge  that  under  the 
usurj'  statute  the  debt  was  paid  and  liquidat- 
ed, and  that  there  was  no  further  obligation 
tliereunder  chargeable  against  the  estate.  It 
seems  to  me  that  the  defense  of  usury  may 
lie  pleaded  by  any  one  claiming  under  and 
in  privity  with  the  borrower.  This  view 
seems  to  have  been  taken  by  some  very  re- 
spectable authorities.  Thompson  on  Build- 
ing Associations,  p.  522;  Brolasky  v.  Miller, 
9  N.  J.  Bq.  807;  Lyon  v.  Welsh,  20  Iowa, 
579:  Tyler  on  Usury,  p.  406: 

We  next  come  to  the  contention  of  appel- 
lant that  the  respondent  and  her  grantors 
were  estopped  from  raising  the  isaue  of  usu- 
ry in  this  case.  The  substance  of  appellant's 
contention  under  tills  assignment  is  that, 
since  the  loan  association  was  so  organized 
as  to  permit  of  the  subscribers  for  stock  pay- 
ing up  at  any  time  they  might  desire  to 
withdraw  from  the  association,  and  at  tbe 
same  time  receive  a  share  of  the  net  profits 
earned,  numerous  members  might  withdraw, 
and  receive  their  share  of  usurious  interest 
collected  under  these  contracts,  and  there- 
after this  defense  be  interposed  by  other 
members^  and  thereby  diminish  the  proceeds 
to  be  received  by  the  remaining  members, 
and  work  an  inequitable  and  unjust  discrim- 
ination between  the  withdrawing  members 
and  those  who  remain  In  the  association. 


Our  answer  to  this  position  Is  that  the  mem* 
bers  of  tbe  association  are  presumed  to  know 
the  law,  and,  thus  knowing,  that  all  such 
contracts  as  tbe  one  entered  into  In  tills 
case,  executed  to  be  enforced  against  real 
estate  in  Idaho,  are  usurious,  and  that,  if 
they  so  divide  their  unlawfully  gotten  profits 
as  to  enable  one  member  to  obtain  an  ad- 
vantage over  another,  they  cannot  resort  to 
a  court  of  equity  to  give  them  relief.  When 
declaring  dividends  out  of  such  usurious  re- 
ceipts, they  must  have  known  that  evety 
such  contract  for  tbe  enforcement  of  which 
they  might  be  compelled  to  resort  to  the 
courts  would  be  open  to  attack  for  its  illegal 
provisions.  To  allow  tbe  purposes  and  ob- 
jects of  tbe  usury  statutes  to  be  thwarted 
and  the  law  evaded  by  a  corporate  plan  so 
unique  would  be  an  acknowledgment  of  the 
inability  of  the  courts  to  look  through  a  ve- 
neer of  words  and  find  tbe  real  object  and 
purpose  sought  It  seems  to  me  that  the 
doctrine  of  estoppel  which  prevents  a  party 
to  a  contract  from  coming  into  court  and 
seeking  to  have  the  court  place  a  different 
construction  upon  his  contract  from  ttiat 
which  be  has  placed  upon  it  by  bis  continu- 
ous actions  and  conduct,  and  thereby  preju- 
dice the  rights  of  the  other  contracting  party, 
should  not  be  applied  to  prevent  the  enforce- 
ment of  the  usury  statute.  The  state  has 
an  interest  in  the  enforcement  of  this  stat- 
ute, in  that  it  receives  the  benefits  of  the 
penalty,  and  the  statute  therefore  l>ecome8 
more  than  a  law  protecting  the  necessitous 
borrower.  Respondent  has  aptly  expressed 
this  view  of  secUon  12C6,  Rev.  St  1887,  as 
follows:  "Section  1266,  Rev.  St  1887,  pro- 
vides that  the  court  shall  impose  the  penalty 
prescribed  for  usury  'if  it  is  ascertained  in 
any  suit,  brought  on  that  contract'  that  a 
rate  of  interest  greater  than  that  authorhEed 
by  the  statute  is  contracted  for,  'directly  or 
indirectly.'  Under  this  statute,  usury  is  not 
a  defense  which  a  party  may  or  may  not 
invoke  by  pleading  it.  The  duty  of  enfor- 
cing the  prohibition  is  imposed  upon  tbe 
court  regardless  of  the  plea  by  the  party, 
and  the  statute  is  a  solemn  declaration  of 
the  public  i>olicy  of  the  state.  A  party  can- 
not, therefore,  estop  himself  from  asserting 
this  defense."  This  position  is  substantially 
sustained  by  Stevens  v.  Home  Building  & 
Loan  Ass'u,  Fidelity  Building  Ass'n  t.  8hea, 
and  Vermont  Loan  &  Trust  Co.  t.  Hoffman, 
supra.  On  estoppel,  see  Cade  v.  Larned  (Ga.) 
34  S.  E.  666;  Buquo  t.  Bank  of  Brin  (Tenn. 
Oh.  App.)  52  8.  W.  775;  Miles  v.  Kelly  (Tex. 
Civ.  App.)  25  S.  W.  724;  Reed  T.  Johnson, 
27  Wash.  56,  67  Pac.  381,  57  L.  R.  A.  4(M. 

Appellant  urges  that  the  Judgment  should 
be  reversed  for  the  reason  that  the  court 
erred  in  finding  that  the  principal  sum  re- 
ceived by  Piper  had  been  fully  paid.  Accord- 
ing to  the  figures  presented  by  appellant's 
brief,  there  is  a  balance  of  $46.80  due  the 
association;  and,  according  to  respondent's 
figures,  there  would  be  a  balance  of  $23.30 
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which  respondent  practically  admits  would 
still  he  due.  This  mlBunderstandlng  on  the 
part  of  the  court  has  evidently  arisen  from 
the  variance  hetween  the  allegations  of  de- 
fendant's answer  and  his  iHroofs.  In  para- 
graph 7  of  the  defendant's  "further,  sep- 
arate, and  second  defense"  it  is  alleged  "that 
during  this  period  the  payments  made  on 
account  of  the  Piper  loan  have  heen  the  sum 
of  $680,  and  no  more,  and  the  payments  on 
paid  stock,  together  with  the  dividends,  ag- 
gregating the  sum  of  $590.60,  and  no  more." 
The  same  allegation  as  to  payment  of  |fl89, 
Interest  and  premium,  is  found  in  paragraph 
4  of  defendant's  "further,  separate,  and  third 
defense."  Mr.  Vials,  who  was  the  associa- 
tion's manager  during  the  period  covered  by 
this  transaction,  testified  upon  the  trial  con- 
cerning the  amonut  paid  as  follows:  "The 
total  amount  of  installments  paid  on  this 
building  and  stock  loan  amounted  to  ^G5.50; 
the  total  amount  paid  in,  interest  and  premi- 
um, on  the  loan,  $687.70;  making  the  total 
amount  paid  in,  $1,253.20."  The  confusion 
evidently  arose  by  reason  of  the  defendant 
tlguring  all  the  while  that  the  loan  was  $1,- 
300,  and  the  first  $58.50  deducted  for  six 
installments  was  a  payment  on  the  loan, 
while  the  plaintiff  proceeded  on  the  theory 
ttiat  the  loan  was  only  $1,240.50,  and  that 
the  $58.50  was  never  received  by  the  bor- 
rower. It  seems  that  this  confusion  is  more 
the  fault  of  appellant  than  of  respondent, 
and.  If  the  apparent  discrepancy  had  been 
seasonably  brought  to  the  attention  of  the 
trial  court,  it  would  undoubtedly  have  been 
corrected.  We  cannot  reverse  the  Judgment 
on  this  account  alone.  We  shall,  however, 
decline  to  award  respondent  any  costs,  and 
that  will  fully  compensate  the  appellant  for 
all  It  would  have  been  entitled  to  recover 
upon  any  basis  of  figuring  which  has  been 
presented  to  us. 
Judgment  aSirmed.    No  costs  awarded. 

SULLIVAN,  C.  J.,  and  8TOCKSLAGER, 
J.,  concur. 


STATE  T.  CREA. 
(Supreme  Court  of  Idaho.     June  2,  1004.) 

INFOBMATION— INDOBSINO  NAMES  OF  WITNESS- 
ES THEBEON  —  JUBOB  —  PEBEUPTOBT  CHAL- 
LENOE — BEADINO  INDICTMENT  TO  JUBT — IM- 
PEACHMENT OF  WITNESS— HOMICIDE— PHYSI- 
CAL BTBENOTU  OF  DEFENDANT  AND  DECEAS- 
ED —  BETBEAT— PBEJUDICE  OP  WITNESS— EX- 
HIBITS TAKEN  TO  JUBT  BOOM— INSTBUCTIONS. 

1.  Under  the  provisions  of  Laws  5th  Sess. 
1890,  p.  125,  {  2,  requiring  the  prosecuting  at- 
torney to  indorse  on  tJie  information  the  names 
of  all  witnesses  known  to  him  at  the  time  of 
tiling  the  same,  when  it  is  sought  to  have  the 
names  of  other  witnesses  indorsed  on  the  infor- 
mation after  the  same  has  l>een  filed,  tlie  court 
must  be  satisfied  that  the  names  of  such  wit- 
nesses were  not  known  to  the  prosecuting  at- 
torney at  the  time  the  information  was  filed  be- 
fore such  names  are  allowed  to  be  indorsed 
thereon. 


2.  The  court  ma^.  In  its  sound  diseretion,  per- 
mit the  prosecutmg  attorney  to  exercise  his 
right  of  peremptory  challenge  of  a  juror  at  any 
time  previous  to  tne  time  the  jury  is  sworn  to 
try  the  case,  the  object  and  purpose  being  to 
secure  a  fair  and  impartial  jury. 

3.  It  is  not  error  for  the  court  to  permit  the 
witnesses  to  be  sworn  in  a  body. 

4.  Under  the  provisions  of  section  7855,  Rev. 
St  1887,  a  failure  by  the  clerk  to  read  the  in- 
dictment or  information  and  state  the  plea  of 
the  defendant  to  the  jury  is  reversible  error. 

5.  Under  the  provisions  of  section  6083,  Rev. 
St.  1887,  a  witness  may  be  impeached  by  evi- 
dence showing  that  he  has  made  at  other  times 
statements  inconsistent  with  his  present  testi- 
mony, and  such  statements  must  not  only  be 
relevant  to  the  issue,  but  must  he  of  matters  of 
fact,  and  not  simply  the  opinion  of  the  witness 
baaed  on  facts. 

6.  Where  the  defendant  seeks  to  show  the  su- 
perior physical  strength  of  the  deceased  when 
compared  with  his  own,  the  evidence  should  be 
confined  to  the  strength  of  each  at  the  time  of 
the  homicide. 

7.  It  was  error  to  reject  evidence  tending  to 
show  that  the  defendant  was  l>ehind  the  bar  in 
a  saloon  and  could  not  retreat  out  of  the  reach 
of  the  deceased  to  escape  his  attack. 

8.  It  is  error  to  reject  any  evidence  showing 
or  tending  to  show  the  bias  or  prejudice  of  the 
witness  either  for  or  against  the  defendant. 

9.  On  the  direct  examination  of  a  witness 
called  to  testify  to  the  reputation  of  the  deceas- 
ed as  to  peace  and  quietude,  it  is  not  proper, 
over  the  objection  of  the  defendant,  to  inquire 
into  the  relation  that  existed  between  the  wit- 
ness and  deceased. 

10.  Under  the  provisions  of  section  7002.  Rev. 
St.  1887,  it  is  error  to  permit,  over  the  objection 
of  the  defendant,  the  jury  to  take  to  their  jury 
room  any  exhibits,  except  such  papers  as  are 
specified  in  said  section. 

11.  It  was  error  to  instruct  the  jury  that  "if 
the  evidence  shows  an  unlawful  killing,  then,  in 
order  for  such  unlawful  killing  to  be  manslaugh- 
ter and  not  murder,  there  must  have  been  shown 
by  the  evidence  to  have  l>een  a  serious  and  high- 
ly provoking  injury  inflicted  upon  the  person 
killmg,  •  •  •  or  an  attempt  by  the  person 
killed  to  commit  a  serious  injury  on  the  person 
killing,"  as  the  language  there  used  under  the 
provisions  of  section  6570,  Rev.  St.  1887,  would 
be  justifiable  homicide  and  not  manslaughter. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Idaho  County; 
E.  C.  Steele,  Judge. 

James  B.  Crea  was  convicted  of  man- 
slaughter, and  appeals.    Reversed. 

AUies  S.  Johnson  and  A.  S.  Hardy,  for  ap- 
pellant. E.  M.  Grifiath,  Clay  McNamee,  and 
John  A.  Bagley,  Atty.  Gen.,  for  the  State. 

SULLIVAN,  C.  J.  The  defendant  was 
convicted  of  the  crime  of  manslaughter.  The 
Information  on  which  he  was  tried  and  con- 
victed charged  him  with  the  murder  of  one 
Thomas  V.  McLeod  on  the  11th  day  of  Janu- 
ary, 1902,  by  sliootlng  said  deceased.  The 
jury  found  the  defendant  guilty  of  man- 
slaughter, and  the  Judgment  of  the  court  was 
that  the  defendant  serve  a  term  of  4  years 
and  10  months  in  the  State  Penitentiary  at 
Iiard  labor.  Sixty-four  errors  are  assigned, 
and  a  new  trial  demanded. 

Counsel  for  appellant  discuss  flrst  In  their 
brief  assignments  of  error  Nos.  2,  15,  26,  33, 

\  2.  See  Jury,  vol.  31,  Cent  Dig.  {  620. 
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and  63.  These  all  refer  to  the  action  of  the 
court  In  ordering  the  names  of  certain  wit- 
nesses to  be  indorsed  upon  the  Information. 
The  record  shows  that  the  names  of  several 
witnesses  were,  on  the  motion  of  the  prose- 
cuting attorney,  Indorsed  on  the  information, 
and  that  no  reason  was  shown  to  the  court 
why  said  names  had  not  and  could  not  have 
been  Indorsed  thereon  at  the  time  said  In- 
formation was  filed.  Section  2  of  an  act  en- 
titled "An  act  to  provide  for  prosecuting  of- 
fenses on  information,  and  to  dispense  with 
the  callliig  of  grand  Juries,  except  by  order 
of  the  district  Judges,"  approved  February  6, 
1809  (Sess.  Laws  1899,  p.  125),  is  as  follows: 
"All  Informations  shall  be  filed  during  term. 
In  the  court  having  Jurisdiction  of  the  offense 
specified  therein,  by  the  district  attorney  as 
informant;  he  shall  subscribe  his  name  there- 
to and  indorse  thereon  the  names  of  the  wit- 
nesses known  to  him  at  the  time  of  filing  the 
same;  and  at  such  time  before  the  trial  of 
any  case  as  the  court  may  by  rule  or  other- 
wise prescribe,  he  shall  indorse  thereon  the 
names  of  such  other  witnesses  as  shall  then 
be  known  to  him."  Said  section  provides, 
among  other  things,  that  the  prosecuting  at- 
torney must  indorse  on  the  Information  the 
names  of  the  witnesses  known  to  hlni  at  the 
time  of  filing  the  same.  It  also  provides  that 
other  names  may  be  Indorsed  thereon  as  the 
court  may  by  rule  or  otherwise  prescribe. 
Under  the  latter  provision,  before  the  court 
allows  the  name  of  a  witness  to  be  Indorsed 
thereon,  some  showing  should  be  made,  by 
afflilavit  or  otherwise,  why  It  was  not  in- 
dorsed thereon  at  the  time  of  filing  the  in- 
formation. This  court  held,  in  State  v. 
Wilmbusse.  70  Pac.  849.  that  the  court  did 
not  err  In  permitting  the  names  of  witnesses 
unknown  to  the  prosecuting  attorney  at  the 
time  the  Information  was  filed  to  be  there- 
after indorsed  thereon.  The  showing  In  that 
case  was  made  by  afiidnvit.  Where  the  pros- 
ecuting attorney  seeks  to  have  the  names  of 
witnesses  indorsed  on  the  Information  after 
the  same  has  been  filed,  before  permitting 
the  same  the  court  must  l)e  satisfied  that  the 
names  of  such  witnesses  were  not  known  to 
the  prosecuting  attorney  at  the  time  the  In- 
formation was  filed.  State  v.  MeGann  (Ida- 
bo) (Mi  Pac.  82:^. 

Assignment  No.  3  goes  to  the  action  of  the 
court  in  impaneling  the  Jury.  It  appears 
from  the  record  that  the  state  and  the  de- 
fendant had  passed  the  Jury  for  cause,  the 
state  having  used  four  peremptory  challenges. 
The  court  thereupon  announced  that  It  was 
the  state's  fifth  and  last  peremptory  chal- 
lenge, whereupon  counsel  for  the  state  an- 
nounced that  the  state  waived  its  fifth  per- 
emptory. A  recess  was  then  taken  for  10 
minutes.  After  recess,  counsel  for  defend- 
ant stated  that  the  defendant  accepted  the 
Jury.  The  court  thereupon  stated  as  follows: 
"At  the  recess  the  state  notified  the  court 
(hat  It  desired  to  withdraw  the  passing  of 


the  Jiury.  The  court,  for  the  purpose  of  in- 
forming the  other  side,  notified  the  defend- 
ant's attorneys  that  they  would  have  the 
right  to  do  this.  The  court  will  let  them 
withdraw  waiving  of  challenge  liefore  steps 
are  taken  to  •  •  *."  Counsel  for  defend- 
ant thereupon  excepted  to  the  action  of  the 
court  Thereupon  counsel  for  the  state  fur- 
ther examined  Juror  Pefley  and  peremptorily 
challenged  blm,  which  challenge  was  granted 
by  the  court.  The  above  action  of  the  court 
Is  assigned  as  en*or.  It  appears  from  the 
atjove  record  that  at  the  time  the  state  waiv- 
ed its  fifth  peremptory  challenge  the  court 
took  a  recess,  and  during  that  time  the  fact 
had  been  communicated  to  the  court  that  the 
state  desired  to  withdraw  its  waiver  of  Its 
fifth  peremptory  challenge,  and  that  the 
Judge  informed  counsel  for  the  defendant  of 
that  fact.  Immediately  on  the  convening  of 
the  court  after  recess,  counsel  for  the  de- 
fendant stated  that  the  defendant  ac>cepted 
the  Jury.  We  think,  on  that  state  of  facts, 
it  was  not  error  for  the  court  to  permit  coun- 
sel for  the  state  to  further  examine  the  jury; 
for,  until  the  Jury  is  accepted  and  sworn,  we 
think  It  is  in  the  sound  discretion  of  the 
court  to  permit  either  the  state  or  the  defend- 
ant to  further  e.<camine  the  Jurors.  The  ob- 
ject of  the  court  should  be  to  get  a  fair  and 
Impartial  Jury,  and  it  has  been  held  by  very 
respectable  authority  that  the  court  has  dis- 
cretion to  permit  the  withdrawal  of  an  inad- 
vertent acceptance  by  a  party  and  the  Inter- 
position of  a  challenge,  and  that,  if  the  dis- 
qualification was  not  previously  known.  It 
was  error  to  refuse  to  allow  a  challenge  of- 
fered after  acceptance  if  made  before  the 
Juror  is  sworn.  Am.  &  Eng.  Bncy.  of  Law 
(-2d  Ed.)  p.  1160.  and  notes. 

Assignment  No.  31  refers  to  a  question  ask- 
ed Witness  Kinkald,  who  was  called  to  tes- 
tify in  behalf  of  the  state  as  to  the  char- 
acter of  the  deceased  for  peace  and  quietude. 
On  bis  direct  examination  he  was  asked  the 
following  question:  "What,  If  any,  relation 
existed  between  him  and  you  as  a  miner  as 
to  employment  T'  To  which  question  the  de- 
fendant objected,  on  the  ground  that  It  was 
incompetent,  irrelevant,  and  immaterial,  and 
not  in  rebuttal.  The  objection  was  overruleil 
by  the  court.  While  that  question  would 
have  been  proper  on  cross-examination,  it 
was  not  competent  on  the  direct  examination. 
It  was  sufficient  on  direct  examination  to  ask 
the  witness  If  he  knew  the  reputation  of  the 
deceased  for  peace  and  quietude;  if  his  an- 
swer was  "Yes,"  then  would  follow  the  ques- 
tion as  to  what  it  was.  On  cross-examina- 
tion the  relations  existing  between  the  wit- 
ness and  the  deceased  niiglit  be  gone  Into, 
but  on  the  direct  e.xamination  that  could  not 
properly  be  done. 

It  is  not  necessary  for  us  to  pass  upon  the 
fourth  error  assigned.  The  question  there 
involved  will  not,  in  all  probability,  be  raised 
upon  a  retrial  in  this  case. 
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Tbe  fifth  error  assigned  Is  that  the  court 
erred  in  permitting  tbe  witnesses  to  be 
sworn  in  a  body.  There  is  nothing  in  this 
contention,  as  it  is  not  shown  that  any  one 
testiUed  in  tbe  case  who  had  not  been  sworn. 

It  appears  from  the  record  that  the  in- 
formation was  not  read  to  the  Jury  and  the 
plea  of  tbe  defendant  stated  to  them  at  tbe 
opening  of  the  triai,  and  that  omission  is  as- 
signed as  error.  Section  7855  of  the  Hevlsed 
Statutes  of  1887  provides  that:  "The  Jury 
baring  been  impanelled  and  sworn,  tbe  trial 
must  proceed  In  the  following  order:  (1)  If 
the  Indictment  is  for  a  felony,  the  clerk  must 
read  it  and  state  the  plea  of  tbe  defendant 
to  the  Jury.  *  •  •  (2)  The  district  attor- 
ney or  other  counsel  for  tbe  people  must  open 
tbe  cause  and  offer  the  evidence  to  support 
the  indictment."  By  the  provisions  of  that 
section  the  Legislature  has  laid  down  tbe  or- 
der of  trial  in  a  criminal  case,  and  it  provides 
that  after  the  Jury  has  been  Impaneled,  if 
tbe  indictment  be  for  a  felony,  the  clerk  must 
read  it  to  tbe  Jury  and  state  the  plea  of  the 
defendant  to  them.  Said  provisions  are  too 
plain  and  obvious  to  require  construction, 
and  this  court  held,  in  State  v.  Chambers, 
75  Pac.  275,  that  said  provisions  were  man- 
datory, and  tbe  omission  to  read  the  infor- 
mation and  state  the  plea  of  the  defendant  to 
the  Jury  was  reversible  error.  The  omission 
to  read  the  information  and  state  the  plea 
of  the  defendant  to  the  Jury  was  gross  care- 
lessness on  tbe  part  of  the  prosecuting  officer, 
as  a  new  trial  must  be  granted,  and  much 
additional  costs  will  be  incurred  in  a  retrial 
of  this  action. 

Witness  McKlnley  was  asked  the  following 
question:  "State  what  was  his  condition, 
dead  or  alive?"  and  answered,  "Dead,  I 
presume."  Counsel  for  defendant  moved  to 
strike  out  the  answer,  which  was  denied  by 
the  court.  That  action  of  the  court  was  not 
error,  as  there  is  ample  evidence  in  the  rec- 
ord to  show  that  the  deceased  was  dead. 

The  admission  in  evidence  of  the  pistol 
claimed  to  have  been  used  by  the  defendant 
Is  assigned  as  error.  It  is  contended  that  it 
was  not  properly  identified,  and  for  that  rea- 
son it  was  error  to  admit  it.  We  think  said 
pistol  was  sufficiently  identified,  and  was 
proijerly  admitted  in  evidence. 

Tbe  asking  of  the  following  question  to 
Witness  Bates  is  assigned  as  error:  "Did 
you  tend  bar  until  tbe  saloon  was  closed  by 
tbe  county  commissioners?"  It  is  contended 
that  said  question  is  wholly  incompetent,  and 
was  asked  for  the  sole  purpose  of  prejudicing 
tbe  defendant.  We  do  not  think  that  was  a 
legitimate  examination  of  the  witness,  for 
it  is  not  shown  that  said  saloon  was  closed 
by  an  order  of  the  county  commissioners, 
and,  if  so,  when  it  was  closed,  or  that  that 
fact  bad  any  relation  to  this  case  whatever. 

Assignments  Nos.  23,  24,  and  36  are  in 
regard  to  the  testimony  of  witness  TUIey. 
Said  witness  testified  on  his  direct  examina- 
tion that  he  was  on  the  outside  of  the  saloon 


and  saw  a  part  of  tbe  difficulty  through  a 
glass  door,  and  the  court,  over  tbe  objection 
of  the  defendant,  permitted  the  prosecuting 
attorney  to  ask  said  witness  uiwu  cross-ex- 
amination the  following  two  questions:  "I 
will  ask  you,  Mr.  Tllley,  this  question,  if 
you  did  not,  30  minutes  after  the  killing  took 
place,  go  to  the  barber  sbop  of  Hamerick  & 
Daly,  In  Grangevllle,  Idaho,  you  and  Ham- 
erick and  Daly  being  present,  and  make  tills 
statement:  That  you  bad  witnessed  this 
shooting,  and  the  shooting  was  as  cold- 
blooded a  murder  as  could  be,  or  words  to 
that  effectr*  "I  will  ask  you  If  In  this  s.  ••>  • 
conversation,  the  same  parties  being  present, 
did  you  not  at  that  time  state  that  you  bad 
seen  tbe  killing  of  McI.ieod,  and  that  said 
killing  was  as  cold-blooded  as  you  ever  saw 
or  could  be,  and  then  state  you  came  damn 
near  being  a  witness  In  this  case?"  It  Is 
contended  by  counsel  for  the  defendant  that 
said  questions  did  not  go  to  disprove  any- 
thing said  by  Tllley  on  the  witness  stand,  or 
show  that  he  bad  made  contrary  statements, 
and  that  if  said  witness  did  make  said  state- 
ments they  were  merely  bis  opinion,  and  that 
said  questions  were  asked  solely  for  tbe  pur- 
pose of  interjecting  into  tbe  case  matters 
that  would  prejudice  tbe  Jury  against  the 
defendant.  It  is  provided,  among  other 
things,  by  section  6083,  Rev.  St  1887,  that 
a  witness  may  be  impeached  by  evidence  that 
he  has  made  at  other  times  statements  in- 
consistent with  his  present  testimony.  In 
Commonwealth  v.  ^'ooney,  110  Mass.  99,  the 
court  held  on  tbe  .al.  on  an  indictment,  the 
defendant  could  not  introduce  evidence  of 
opinions  expressed  as  to  his  innocence  by  a 
witness  who  had  testified  to  circumstances 
tending  to  connect  him  with  the  crime.  In 
29  Am.  &  Eng.  Ency.  of  Law  (1st  Ed.)  p. 
706,  the  author  says:  "The  statement  of  a 
witness  upon  which  he  may  be  impeached 
must  not  only  be  relevant  to  the  Issue,  it 
must  also  be  of  a  matter  of  fact,  and  not 
merely  a  former  opinion  of  tbe  witness  in  re- 
lation to  tbe  matter  at  issue  which  is  in- 
consistent with  the  conclusion  which  the 
facts  he  testified  to  tend  to  establish,  unless 
the  matter  in  question  be  one  upon  which 
tbe  opinion  of  tbe  witness  is  admissible  in 
evidence."  And  it  is  laid  down  in  Wharton's 
Cr.  Ev.  (6th  Ed.)  S  482.  that  a  witness,  after 
testif.vlng  to  crimlnntlng  facts  against  a  de- 
fendant, cannot  be  asked  whether  he  had  not 
previously  said  that  in  bis  opinion  the  de- 
fendant was  not  guilty.  The  statement 
which  it  is  intended  to  contradict  must  in- 
volve facts  in  evidence.  The  first  part  of 
the  questions  above  referred  to  indicates 
that  th»  witness  bad  expressed  his  opinion 
that  the  killing  was  a  cold-blooded  murder, 
and  the  witness  was  not  called  upon  to  testi- 
fy as  to  his  opinion,  but  as  to  the  facts— what 
he  saw  or  claimed  to  have  seen;  and,  under 
the  well-established  rule  above  stated,  It  was 
error  to  admit  In  evidence  the  opinion  of  this 
witness.    That  part  of  the  question  in  which 
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It  was  intimated  the  witness  had  said  that 
he  came  near  being  a  witness  in  this  case 
would  hare  been  proper,  provided  the  witness 
meant  by  that  statement  that  he  had  not 
seen  the  affray.  The  witness  testified  that 
he  saw  a  part  of  the  difficulty  between  the 
deceased  and  the  defendant.  As  there  is  no 
dispute  but  what  the  witness  did  see  a  part 
of  the  difficulty,  we  think  it  was  error  to  ad- 
mit In  evidence  said  statements  claimed  to 
have  been  made  by  the  witness. 

Assignments  Nos.  25  and  30  refer  to  the 
questions  asked  Dr.  Blbby  and  Capt.  Uart- 
mrn  as  to  the  physical  strength  of  the  de- 
fendant and  comparative  strength  of  the  de- 
ceased. It  appears  from  the  record  that 
counsel  for  the  defendant  undertook  to  show 
the  physical  condition  of  their  client  some 
two  years  prior  to  the  time  the  homicide  oc- 
curred, and  the  court  properly  refused  to  ad- 
mit such  evidence,  and  confined  the  evidence 
to  the  physical  condition  and  comparative 
strength  of  the  defendant  and  the  deceased 
at  the  time  of  the  homicide.  Counsel  for 
the  defendant  earnestly  sought  to  Intro- 
duce evidence  showing  the  physical  condi- 
tion of  the  defendant  when  he  went  into  the 
army  and  his  condition  vrhesa  be  returned 
from  the  army.  This  evidence  was  properly 
rejected.  The  correct  rule  in  such  cases  is 
that  the  strength  and  physical  condition  of 
the  deceased  and  the  defendant  at  the  time 
of  the  bomldde  may  be  shown.  There  was 
no  error  in  the  action  of  the  court  in  this 
matter. 

Assignments  Nos.  27,  28,  29,  34,  and  35 
are  discriSBed  together  by  defendant's  coun- 
sel, and  Involve  tiie  offer  of  the  defendant 
to  prove  by  the  witness  Turner  that  he  could 
stand  in  front  of  the  bar  from  whence  the 
deceased  was  killed  and  reach  over  the  bar 
and  take  an  object  ofF  the  back  of  the  bar. 
This  evidence  was  offered  for  the  purpose  of 
showing  tliat  the  defendant,  being  l)eblnd 
the  bar,  conld  not  retreat  out  of  the  reach  of 
the  deceased,  or  far  enough  back  to  escape 
his  attack.  We  think  it  was  error  to  exclude 
that  testimony. 

It  is  also  contended  that  It  was  error  to 
permit  said  witness  Turner  to  answer  the 
following  question  on  cross-examination: 
"A  short  time  after  the  killing  that  evening, 
didn't  you  say:  'Warney  [meaning  Warren 
Cook],  Dick  [meaning  the  defendant]  is  a 
damn  good  fellow,  and  we  must  go  and  fix 
this  thing  up  for  him,'  or  words  to  that  ef- 
fect?" This  was  proper  cross-examination 
for  the  purpose  of  testing  the  credibility  of 
the  witness  and  the  interest  he  was  taking 
in  the  defendant,  and  was  properly  admitted. 

The  state  called  witness  Flck  in  rebuttal 
to  testify  as  to  the  general  reputation  of  the 
deceased  for  peace  and  quietude,  and  upon 
cross-examination  he  was  asked  the  follow- 
ing question:  "Did  you  ever  hear  of  his  hav- 
ing a  fight  with  Jake  Lambert  in  Vincent's 
saloon?"  which  question  was  objected  to  by 
counsel  for  the  state,  and  overruled  by  the 


court.  Witness  answered  that  he  had  not. 
and  then  the  question  was  asked:  "What  did 
you  bear  about  it?"  which  question  was  ob- 
jected to,  and  the  objection  sustained  by  the 
court.  We  fail  to  understand  how  error  could 
be  committed  in  not  permitting  the  witness 
to  answer  that  question,  as  long  as  the  wit- 
ness had  testified  that  he  never  had  beard 
that  the  deceased  bad  had  a  fight  with  Lam- 
bert. There  was  no  error  in  sustaining  said 
objection.  While  great  latitude  should  l>e  al- 
lowed in  the  cross-examination  of  a  witness 
who  testifies  as  to  the  reputation  of  a  person, 
when  be  is  asked  in  regard  to  a  particular 
event,  and  swears  that  he  never  beard  of  it. 
It  is  not  error  to  overrule  a  question  as  to 
what  be  had  heard  about  it 

Assignment  No.  54  is  in  regard  to  the  Jury 
taking  to  the  jury  room  the  exhibits  intro- 
duced in  evidence,  consisting  of  a  hat,  coat, 
vest,  blood-stained  undersliirt  and  overshirt, 
a  strap,  piece  of  a  broken  Tom  and  Jerry 
mug,  Tom  and  Jerry  mug,  revolver,  and  the 
defendant's  discharge  from  the  army.  It  ap- 
I>ear6  from  the  record  that  after  the  Jury  had 
retired  to  consider  of  their  verdict  they  called 
for  a  number  of  the  exhibits  introduced  on 
the  trial.  The  court  called  the  attention  of 
the  respective  counsel  to  that  fact,  and  sug- 
gested that  all  of  the  exhibits  be  sent  to  the 
Jury.  A  formal  objection  was  made  to  the 
exhibits  being  sent  to  the  jury  by  counsel 
for  the  defendant.  The  court  overruled  the 
objection,  and  sent  the  exhibits  to  the  Jury. 
The  only  section  of  our  statute  in  regard  to 
exhibits  in  criminal  cases  is  section  T902  of 
the  Revised  Statutes  of  1887,  and  is  as  fol- 
lows: "Upon  retiring  for  deliberation,  the 
Jury  may  take  with  them  all  papers  (except 
deiwsltions)  wUch  have  been  received  as  evi- 
dence in  th€)  cause,  or  copies  of  such  public 
records  or  private  documents  given  in  evi- 
dence as  ought  not.  In  the  opinion  of  the 
court,  to  be  taken  from  the  person  having 
them  in  possession.  They  may  also  take  with 
them  the  written  instructions  given,  and 
notes  of  the  testimony  or  other  proceedings 
on  the  trial,  taken  by  themselves  or  any  of 
them,  but  none  taken  by  any  other  person." 
Counsel  contends,  under  the  provisions  of  said 
section,  that  papers  are  the  only  exhibits 
which  a,  Jury  is  allowed  to  take  to  their  jury 
room,  and  in  support  of  that  contention  cites 
Hanslng  v.  The  Territory,  4  Okl.  443,  4C 
Pac.  509.  In  that  case  the  court,  over  the 
objection  of  counsel  for  the  defendant,  per- 
mitted the  Jury  to  take  with  them  certain 
exhibits  introduced  on  the  trial,  to  wit,  a  Win- 
chester rifle,  revolver,  and  the  hat  worn  by 
the  deceased.  Section  5237  of  the  Oklahoma 
Statutes  of  1893,  as  quoted  in  that  opinion, 
as  far  as  quoted,  is  like  our  section  7902  above 
referred  to.  The  court  in  that  case  said:  "It 
is  hardly  necessary  to  quote  authority  to 
show  that  the  language  of  this  article  does 
not  embrace  such  articles  as  were  admitted  by 
the  court  to  the  Jury  room  in  this  case.  Those 
articles  were  certainly  not  'copies'   of  any 
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'public  record*  or  'private  documents.'  Nei- 
ther are  they  'papers'  In  any  sense  of  the 
term.  Such  a  construction  would  do  violence 
to  language.  We  are  further  of  the  opinion 
that.  In  the  absence  of  statutory  authority, 
the  trial  court  could  not  legally,  over  the  ob- 
jection of  defendant,  permit  such  articles  to 
be  taken  to  the  Jury  room  to  be  experimented 
with  by  the  Jury  in  the  defendant's  alwence." 
The  Sinpreme  Court  of  Washington,  tmder  a 
statute  similar  to  ours,  in  the  case  of  Jaclc  v. 
UTie  Territory,  3  Pae.  832,  held  that  the  Jury 
might  talje  to  their  room  the  exhibits,  con- 
sisting of  the  hat  and  shirt.  And  In  State  t. 
Webster,  21  AVnsh.  63,  57  Pac.  361,  the  court 
held  that  exhibits  properly  introduced  in  evi- 
dence and  explanatory  of  the  evidence  of  wit- 
nesses might  be  talten  to  the  Jury  room.  And 
In  Bell  V.  State,  32  Tox.  Cr.  R.  4.16,  24  S.  W. 
418,  where  the  clothing  of  the  deceased  which 
had  been  introduced  in  evidence  and  carried 
by  the  Jury  to  their  Jury  room  without  objec- 
tion on  the  part  of  the  defendant,  this  was 
not  error.  See,  also,  17  Am.  &  Eng.  Bncy.  of 
L.  (2d  Ed.)  pp.  1240,  1247;  12  E.  P.  &  P.  p. 
589.  In  the  case  of  People  v.  Cochran,  61 
Cal.  548,  a  request  was  made  l)y  the  attorney 
for  the  defendant  to  permit  the  Jury,  upon 
its  retiring  for  deliberation,  to  taVce  with  them 
a  diagram  which  had  been  used  in  the  trial 
of  the  case  in  the  examination  of  some  of  the 
witnesses,  which  request  was  denied  by  the 
court.  It  was  held  not  an  absolute  right  of 
the  prosecution  or  defense  to  have  the  papers 
or  instruments  sent  with  the  Jury.  The  ques- 
tion as  to  the  right  of  the  Jury  to  take  other 
exhibits  than  the  papers  introduced  In  evi- 
dence and  the  instructions  of  the  court  was 
not  involved  in  that  case.  If  tlie  Legislature, 
In  passing  section  7902,  had  intended  to  per- 
mit the  Jurj-  to  take  all  kinds  of  exhibits  with 
them  to  the  Jury  room  when  considering  of 
their  verdict,  it  would  have  been  an  easy 
matter  to  have  clearly  expressed  such  inten- 
tions. The  language  of  said  section  clearly 
indicates  that  it  was  the  Intention  to  permit 
the  Jury  to  take  with  them  all  papers,  except 
depositions,  which  had  been  received  as  evi- 
dence In  the  case,  and  also  copies  of  such  pub- 
lic records  or  private  documents  as  ought  in 
the  opinion  of  the  court  to  be  taken  from  the 
persons  having  them  in  possession.  We  are 
clearly  of  the  opinion  that  any  other  exhibits 
received  as  evidence  in  the  trial  of  the  cause 
should  not  be  sent  to  the  Jury  room  over  the 
objection  of  the  defendant;  therefore  the  court 
erred  in  sending  the  exhibits  above  mention- 
ed to  the  Jury  room  for  their  Inspection  by 
the  Jury. 

Assignment  No.  38  Involves  that  Instruction 
of  the  court  containing  the  following  lan- 
guage, to  wit:  "If  the  evidence  shows  an 
unlawful  killing,  then,  in  order  for  such  un- 
lawful killing  to  be  manslaughter  and  not 
murder,  there  must  have  been  shown  by  the 
evidence  to  have  been  a  serious  and  highly 
provoking  injury  inflicted  upon  the  person 
killing,    •    •    •    or  an  attempt  by  the  per- 


son killed  to  commit  a  serious  injury  on  the 
person  killing.  •  •  •"  It  Is  contended  by 
counsel  for  the  appellant  that  the  language 
there  used  is  equivalent  to  saying  that  any 
one,  who,  while  resisting  an  attempt  to  com- 
mit a  serious  injury  on  his  person,  kills  an- 
other, is  guilty  of  manslaughter,  and  contend, 
under  the  law,  tliat  such  homicide  would  be 
Justifiable  and  not  manslaughter.  Justifiable 
homicide  is  defined  by  section  0570,  Rev.  St. 
1887,  as  follows:  "Homicide  is  also  Justifiable 
when  committed  by  any  person,  in  either  of 
the  following  cases:  (1)  When  resisting  any 
attempt  to  murder  any  person,  or  to  commit 
a  felony,  or  to  do  some  great  bodily  injury 
upon  any  person.  •  •  •  (3)  When  com- 
mitted in  the  lawful  defense  of  such  persons. 
•  •  •  When  there  is  reasonable  ground  to 
apprehend  a  design  to  commit  •  •  • 
some  great  bodily  injury,  and  imminent  dan- 
ger of  such  design  being  accomplished."  Said 
instruction  contains  the  word  "serious," 
while  the  statute  uses  the  word  "great." 
There  is  certainly  a  distinction  between  the 
meaning  of  those  two  words,  but  the  vice  of 
the  instruction  Is  in  charging  that  one  who 
Icills  another  while  resisting  an  attempt  to 
commit  a  serious  injury  on  bis  person  is  guilty 
of  manslaughter,  when  as  a  matter  of  fact 
such  killing  would  be  Justifiable.  It  was  er- 
ror to  give  that  instruction. 

The  instructions  requested  by  assignments 
Nos.  50,  51,  and  54  are  covered  by  the  In- 
structions given  by  the  court,  and  tliere  was 
no  error  In  the  court's  refusing  to  give  them. 
The  assignments  above  referred  to  Include  all 
errors  discussed  in  appellant's  brief. 

For  the  reasons  herein  given,  a  new  trial 
should  be  granted,  and  the  cause  remanded 
with  instructions  to  grant  a  new  trial  to  the 
defendant. 

STOCKSL.VGER,  J.,  concurs. 

AII.SIIIK,  J.,  did  not  sit  at  the  hearing, 
and  took  no  part  in  the  decision,  as  he  had 
api)eared  in  the  case  as  attorney  for  the  de 
feudaut. 


PEOPLE  V.  BALKWELL.     (Cr.  1,074.  )• 
(Supreme  Court  of  California.    May  12,  1904.) 

ABORTIOIT  EVIDENCE  SUFFICIBWCT  AC- 
COMPLICES— WHO  ABE IW8TBUCTION8 MAL- 
ICE  INFERENCES FAILURE     TO      REQUEST 

CORROBORATIVE   EVIDENCE. 

1.  Evidence  held  sufficient  to  sustain  a  verdict 
or  murder  in  the  second  degree,  caused  by  the 
performance  of  an  abortion. 

2.  In  a  prosecution  for  murder,  caused  by  the 
performance  of  an  abortion,  evidence  held  suf- 
ficient to  show  that  the  abortion  was  not  neces- 
sary to  preserve  the  life  of  deceased. 

3.  An  intimate  friend  of  a  pregnant  woman, 
who  accompanies  her  to  the  house  where  an 
abortion  is  performed,  but  attempts  to  dissuade 
her  from  undergoing  the  operation,  and  does 
not  in  any  way  assiHt  therein,  is  not  an  accom- 
plice, within  the  rule  requiring  corroboration  of 
an  accomplice's  testimony. 


•Rehearing  denied  June  8.  1M4. 
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4.  Where  the  evidence  shows  a  murder  by 
abortion,  it  is  proper  for  the  court  to  refuse  to 
instruct  that  the  jury  may  convict  of  man- 
alauehter. 

5.  Malice  aforethought,  either  express  or  im- 
plied, is  manifested  by  the  doing  of  an  unlawful 
and  felonious  act  intentionally  and  without  le- 
gal cause  or  excuse,  and  does  not  imply  a  pre- 
existing hatred  or  enmity  toward  the  individual 
injured. 

6.  In  homicide,  an  instruction,  in  the  lan- 
guage of  Code  Civ.  Proc.  fi  1960,  that  an  infer- 
ence must  be  founded  on  a  fact  legally  proved, 
and  on  such  a  deduction  from  that  fact  as  is 
warranted  by  a  consideration  of  the  usual  pro- 
pensities or  passions  of  men,  etc.,  was  not  sub- 
ject to  criticism. 

7.  In  homicide,  a  charge  that  the  jury,  in  de- 
termining the  question  whether  or  not  defend- 
ant was  guilty  of  murder  in  the  second  degree, 
should  consider  whether  the  person  referred  to 
in  the  information  as  deceased  was  dead ;  if  so, 
whether  she  died  as  the  result  of  an  act  commit- 
ted by  some  other  person;  whether  she  died 
within  a  year  and  a  day  from  the  time  of  the 
commission  of  the  act;  whether  the  act  was 
committed  by  the  defendant  in  the  case;  wheth- 
er defendant  committed  the  act  willfully;  and, 
if  so,  and  if  the  act  was  unlawful,  whether  it 
was  felonious — was  a  proper  statement  of  the 
ultimate  facts  to  be  determined  by  the  jury. 

8.  Defendant  in  homicide,  who  aslted  for  no 
instruction  on  the  nature  and  value  of  circum- 
stantial evidence,  cannot  complain  of  the  court's 
failure  to  instruct  thereon, 

9.  In  homicide,  where  an  accomplice  was  de- 
fined in  a  charge  as  one  who  in  some  manner 
aided  or  assisted  or  participated  in  the  crim- 
inal act,  defendant,  had  she  desired  a  fuller  in- 
struction on  the  subject,  should  have  asked  for 
it. 

10.  In  homicide,  the  court  would  have  been  jus- 
tied  in  refusing  to  charge  on  the  subject  of  ac- 
complices where,  under  the  evidence,  the  only 
witness  to  whom  the  charge  could  have  referred 
was  neither  an  accomplice  nor  an  accessory. 

11.  In  homicide,  a  charge  in  the  language  of 
Pen.  Code,  {  1111,  providing  that  a  conviction 
cannot  be  had  on  tne  testimony  of  an  accom- 
plice, unless  corroborated  by  other  evidence 
which  in  itself  tends  to  connect  defendant  with 
the  commission  of  the  offense,  etc.,  and,  in  con- 
cluding, declared  that  the  corroborative  evidence 
was  sufficient  "if  it  tended  to  connect  defend- 
ant with  the  commission  of  the  offense,"  was 
proper. 

In  Banc.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Wm.  P. 
Lawlor,  .Tudp;e. 

Maiy  Balkwell  was  convicted  of  murder  in 
the  second  degree,  and  appeals.     AflSmied. 

Frank  J.  Murphy,  Milton  A.  Nathan,  and 
F.  A.  Hornblower,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  and  E.  B.  Power,  Dep.  Atty.  Gen., 
for  the  People. 

IIENSIIAW,  J.  Defendant,  charged  with 
murder,  was  found  guilty  of  murder  in  the 
second  degree.  She  appeals  from  the  Judg- 
ment, and  from  the  order  refusing  ber  mo- 
tion for  a  new  trial.  The  specific  offense  of 
which  she  was  found  guilty  was  the  perform- 
ing of  an  illegal  abortion  upon  one  Lottie 
Peterson,  wlio  died  from  the  effect  thereof. 
The  evidence  is  sufficient  to  sustain  the  ver- 
dict of  the  Jury. 

1.  The  deceased,  with  a  friend.  Martha  T. 
Byrne,  to  whom  she  had  declared   jer  condl- 

1 10.  See  Criminal  Law,  vol.  14,  Cent.  Dig.  |  18C0. 


tlon,  went  to  the  house  of  defendant  to  hay» 
an  abortion  performed.  When  they  entered 
the  house  the  defend.<int  asked  which  one  of 
the  girls  was  "up  against  it,"  and  Miss- 
Byrne  replied,  "It  is  my  lady  friend,"  refer- 
ring to  deceased.  The  deceased  then  took  off 
her  liat  and  coat,  and  defendant  said,  "Come 
with  me."  The  two  left  the  room  together, 
leaving  Miss  Byrne  alone.  They  were  gone 
about  five  minutes,  and,  upon  their  return, 
defendant  said,  "It  is  all  over;"  advised  the 
deceased  upon  reaching  home  to  take  some- 
medicine,  not  to  walk  too  much,  and,  if  she 
got  worse,  to  come  back  upon  the  following 
Monday.  The  deceased  then  asked  the  de- 
fendant what  her  charges  were,  and  she  re- 
plied $2.50,  which  the  deceased  paid,  and  then 
left  the  house  with  Miss  Byrne.  It  was^ 
proved  by  the  autopsy  surgeon  that  an  al>or- 
tion  had  been  performed  upon  the  deceased,, 
und  tliat  death  was  due  to  such  abortion; 
that  an  instrument  had  been  used  in  per- 
forming the  operation;  and  that  the  opera- 
tion could  readily  be  performed  in  five  min- 
utes. 

2.  It  is  urged  that  the  evidence  of  the  peo- 
ple fails  to  show  in  accordance  with  section 
274  of  the  Penal  Code,  that  the  abortion  was- 
not  necessary  to  preserve  the  life  of  the 
pregnant  woman.  There  is  a  wide  divergence 
of  authority  upon  the  question  as  to  whether, 
under  a  statute  such  as  ours,  tiie  burden  of 
establishing  that  the  abortion  was  actually- 
necessary  is  an  affirmative  defense,  or  wheth- 
er the  proposition  is  to  be  negatived  in  the 
first  Instance  by  the  prosecution.  But,  con- 
ceding that  It  was  for  the  prosecution  to  es- 
tablish the  fact  that  the  operation  was  not 
necessary  to  preserve  the  life  of  the  pregnant 
woman,  that  was  sufficiently  done  in  this  in- 
stance. The  evidence  shows  that  the  deceas- 
ed was  a  healthy  woman,  19  years  of  age,  un- 
married, and  with  child;  tluit  she  applied  to 
defendant,  and  solicited  her  to  perform  an 
abortion  on  her;  that  defendant  granted  the 
request,  and  performed  the  operation;  that 
the  day  after  the  operation  she  was  delivered 
of  a  fetus;  that  she  was  attacked  with  perito- 
nitis, from  wliich  she  died  the  day  after  such 
delivery.  It  is  further  shown  by  the  testi- 
mony of  her  friend  Miss  Byrne  that  the  lat- 
ter endeavored  to  dissuade  her  from  liaving. 
the  operation  performed,  but  the  deceased  in- 
sisted upon  it  As  is  said  in  Hatchard  t. 
State,  79  Wis.  361,  48  N.  W.  381,  In  sum- 
ming up  a  case  presenting  a  similar  condi- 
tion of  facts:  "The  irresistible  inference 
from  the  testimony  is  that  it  was  not  nec- 
essary to  destroy  the  child  to  preserve  the 
life  of  the  mother."  Moreover,  there  is  the 
aiiir)native  evidence  of  the  autopsy  stirgeon^ 
Dr.  Bacigalupl,  who,  in  testifying  that  death 
was  produced  by  an  alrortion,  stated  tliat 
when  he  used  the  word  "abortion"  he  meant 
a  case  where  the  act  was  done  with  criminal, 
intent,  which  is,  in  its  effect,  a  declaration, 
that  the  operation  was  not  necessary  to  pre- 
serve life. 
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3.  It  Is  next  urged  that  the  corpus  delicti 
was  not  established,  and  that  there  was  abso- 
lutely no  proof  that  the  conditions  disclosed 
by  the  autopsy  were  not  the  result  of  an 
accident,  or  of  some  means  used  without 
criminal  Intent  which  would  produce  them. 
But  even  the  brief  statement  of  the  evidence 
alx)vc  given  completely  disposes  of  this  con- 
tention. 

4.  It  is  further  urged  that  the  conviction 
was  had  upon  the  uncorroborated  testimony 
of  an  accomplice,  Miss  Byrne,  but  there  is 
no  word  of  evidence  to  show  that  Miss  Byrne 
was  such  an  accomplice.  She  accompanied 
deceased.  It  is  true,  to  the  home  of  the  de- 
fendant, where  the  abortion  was  performed, 
but  at  all  times  endeavored  to  dissuade  her 
from  undergoing  the  operation.  She  says: 
"I  didn't  tell  her  I  would  help  her  in  any 
way,  shape,  or  manner  to  have  It  done.  I 
told  her  not  to  have  it  done,  and  that  was  be- 
fore I  went  out  with  her.  I  told  her  it  was 
foolish  to  have  it  done.  Iliat  all  toolc  place 
before  we  went  out  there  at  all.  I  did  not 
make  any  engagement  with  the  defendant  to 
have  this  abortion  performed  on  Lottie  Peter- 
son, and  I  advised  Lottie  Peterson  not  to 
hare  It  done.  She  insisted  upon  having  it 
done.  I  again  advised  her  not  to  have  it  done 
on  Friday,  when  the  matter  was  brought 
np-the  day  we  met  the  defendant  upon  the 
street.  I  did  not  at  any  time  or  place  in 
any  manner  whatever  do  anything  toward 
having  this  operation  performed.  1  advised 
her  not  to  have  it  done,  but  she  insisted. 
AVlien  we  got  out  there  I  did  nothing  to  help 
it,  or  anything  of  that  kind."  The  fact  that 
the  witness,  an  Intimate  friend  of  the  de- 
.ceased,  and  her  cnnUdent,  accompanied  her, 
did  not  place  her  in  the  relationship  of  an 
accomplice  to  the  crime,  for,  as  is  said  in 
Underbill  on  Criminal  Evidence,  {  34fl:  "Nor 
is  a  woman  an  accomplice,  who,  being  an 
Intimate  friend  and  confident  of  the  deceased, 
knew  of  her  pregnancy  and  her  desire  for 
relief,  and  accompanied  her  to  the  defendant's 
house,  when  she  did  not  aid  or  advise  the  de- 
fendant, and  was  not  present  when  the  crime 
was  committed." 

0.  Under  the  facts  of  this  case,  the  court 
did  not  err  in  refusing  to  give  an  instruction 
to  tlie  effect  that  the  jury  might  convict  of 
manslaughter.  People  v.  Huntington,  138  Oal. 
2CI,  70  Pac.  2S4. 

6.  It  is  urged  that  the  court,  in  its  instruc- 
.tions,  gave  "an  elaborate  exposition  of  every 
kind    of    murder   except   the    kind   charged 
.against  the   defendant"    A  reading  of   the 
instructions  discloses  that  the  Jury  was  fully 
and  carefully  Instructed  upon  tiie  subject  of 
murder  in  all  its  degrees.    The  court  instruct- 
ed the  jury  on  the  definition  and  meaning  of 
the  phrase  "malice  aforethought,"  and  in  the 
course  of  its  instructions  used  the  following 
language:    "Malice  aforethought,  either  ex- 
press or  Implied,  is  manifested  by  the  doing 
•of  an  unlawful  and  felonious  act  intentionally 
and  witluNit  legal  cause  or  excuse.    It  does 


not  imply  a  pre-existing  hatred  or  enmity  to- 
ward the  individual  injured."  These  Instruc- 
tions were  clearly  correct  in  point  of  law. 

7.  Complaint  is  made  of  an  instruction 
which  charged  the  jury  tiiat  "an  inference 
must  be  founded  on  a  fact  legally  proved,  and 
on  such  a  deduction  from  that  fact  as  Is  war- 
ranted by  a  consideration  of  the  usual  pro- 
pensities or  passions  of  men,"  etc.;  but  as 
this  instruction  was  given  in  the  exact  lan- 
guage of  section  1900,  Code  Civ.  Proc,  no 
just  criticism  can  he  made  upon  It. 

8.  After  having  instructed  upon  the  ab- 
stract principles  of  law  to  be  used  in  gov- 
erning their  determination,  the  court  then  told 
the  jury  as  follows:  "It  will  be  proper,  there- 
fore, for  you,  in  determining  the  question  as 
to  whether  or  not  the  defendant  in  tills  case 
is  guilty  of  murder  of  the  second  degree,  to 
consider  the  following  propositions:  Is  Lot- 
tie Peterson,  tlie  person  referred  to  by  that 
name  in  the  information  In  this  case,  dead? 
If  she  be  dead,  did  she  die  as  the  result  of 
an  act  committed  by  some  other  person?  K 
so,  did  she  die  within  a  year  and  a  day  from 
the  time  of  the  commission  of  such  act?  If 
she  did  BO  die,  was  such  act  committed  by  the 
defendant  in  tltis  case?  If  said  defendant 
did  commit  such  act,  did  she  commit  it  will- 
fully? If  she  did  willfully  commit  such  act, 
and  It  was  unlawful,  was  It  felonious?" 
There  is  not  to  l>e  perceived  in  this  the  slight- 
est ground  for  objection.  It  set  before  the 
Jur.v  in  concise  form  tlie  proposition  of  fact 
which  it  was  necessary  for  them  to  deter- 
mine in  favor  of  the  prosecution  lieyond  a 
reasonable  doubt  before  a  conviction  would 
be  justified.  It  was  certainly  a  fair  state- 
ment of  the  nltimate  facts  necessary  for  the 
Jury  to  find  in  arriving  at  their  verdict 

9.  Complaint  is  made  that  the  court  did 
not  instruct  upon  the  nature  and  value  of  cii> 
cumstantial  evidence,  but  as  defendant  asked 
for  no  instruction  upon  this  point,  she  cannot 
be  heard  to  complain.  People  v.  Haun,  44 
Cal.  96;  People  v.  Olsen,  80  Cal.  128,  22  Pac. 
125;  People  v.  Matthai,  135  Cal.  442,  67  Pac 
694. 

10.  It  is  complained  tliat  the  court  erred 
in  defining  an  accomplice.  The  definition 
given  was  taken  from  Rice  on  Evidence,  vol. 
3,  p.  505.  The  jury  was  told  that,  to  render 
a  person  an  accomplice,  "he  or  she  must  in 
some  manner  aid  or  assist  or  participate  in 
the  criminal  act"  If  the  defendant  had  de- 
sired greater  elaboration;  if,  for  example,  she 
had  desired  that  the  court  should  instruct  In 
the  language  of  Pen.  Code,  §  32,  upon  the  defi- 
nition of  an  accessory,  she  should  have  asked 
for  such  an  instruction,  but  she  did  not 
Moreover,  as  has  been  before  said  and  shown, 
the  witness  Miss  Byrne,  to  whom  alone  this 
instruction  could  have  been  addressed,  was 
in  no  sense  either  an  accomplice  or  accessory, 
and  the  court  would  have  been  Justified,  un- 
der the  evidence.  In  refusing  all  instructions 
upon  these  matters. 

11.  It  is  urged  finally  that  the  court's  ia- 


Uigitized  by ' 


-oogle 


1020 


76  PACIFIC  BJSPORTEB. 


(GaU 


struction  npon  the  nature  of  corrolwratlye 
evidence  was  erroneous,  under  the  authority 
of  People  ▼.  Oompton,  123  Cal.  406,  56  Pac. 
44.  In  the  Compton  Case,  however,  the  court 
Instructed  the  Jury  that  the  corroborative 
evidence  was  sufficient  If  it  tended  in  any  way 
to  connect  the  defendant  with  the  commission 
of  the  crime  charged,  and  It  was  held  that 
the  instruction  was  erroneous  in  failing  to 
take  account  of  the  essential  character  nec- 
essary to  such  corroborative  evidence,  which 
is  that,  standing  alone,  or,  as  it  is  phrased  in 
the  Code,  "without  the  aid  of  the  accomplice," 
it  must  tend  to  connect  the  defendant  with 
the  crime.  But  in  the  case  at  bar  the  court 
charged  the  jury  in  the  language  of  section 
1111  of  the  Penal  Code,  and,  in  concluding 
its  instruction  upon  this  point,  declared  that 
It  is  sufficient  "if  it  tends  to  connect  the  de- 
fendant with  the  commission  of  the  ofFense." 
The  jury  in  this  case  were  not  told,  as  they 
were  in  the  Compton  Case,  that  it  was  suffi- 
cient if  it  tended  in  any  way;  and  this  last 
sentence  is  to  be  read  in  the  light  of  section 
1111,  Pen.  Code,  immediately  preceding  it, 
which  lajrs  down  the  rule  as  set  forth  in  the 
Compton  Case. 

i'or  the  foregoing  reasons,  the  judgment 
and  order  appealed  from  are  affirmed. 

We  concur:  ANGELI.OTTI,  J.;  SHAW, 
J.;  McPAKLAND,  J.;  LOUIGAN,  J.;  VAN 
DYKE,  J. 


14}  Cal.  MS 

BANK  OF  UKIAH  v.  BICE  et  al.    (8.  F. 
3,703.) 

(Supreme  Court  of  California.    May  13,  1904.) 

WIIXS  —  BEAL  ESTATE  —  CONVERSION— BKCON- 
VEBSION  —  STATUTES  —  CONSTRUCTION — BX- 
ECBT0B8— BIGUT  TO  POSSESSION— ELECTION— 
PLEAniNO   AND   PBOOF— INFANCY. 

1.  Where  testator  devised  his  real  estate  to 
bis  wife  for  life,  and  directed  in  the  will  that 
after  her  death  it  be  sold  and  the  proceeds  di- 
vided between  beneficiaries  therein  named,  the 
conversion  from  real  property  to  personalty 
was  postponed  until  after  the  death  of  the  tes- 
tators  widow,  notwithstanding  Civ.  Code,  I 
1338,  providing  that,  when  a  will  directs  the 
conversion  of  real  property  into  money,  such 
property  and  all  its  proceeds  must  be  deemed 
personal  property  from  the  time  of  the  testa- 
tor's death. 

2.  Where  testator  devised  his  real  estate  to 
his  wife  for  life,  and  directed  in  the  will  that 
after  her  death  it  be  sold  and  the  proceeds  di- 
vided lietween  l)eneficiaries  therein  named,  the 
right  to  the  property  as  heirs  at  law  was  taken 
from  the  beneficiaries  by  the  will,  and  by  a 
decree  distributing  the  property  to  tlie  testator's 
widow  pursuant  to  the  terms  of  the  will,  though 
the  beneficiaries  were  the  only  heirs  at  law 
of  testator. 

3.  Where  testator  devised  his  real  estate  to 
bis  wife  for  life,  and  directed  in  the  will  that 
after  her  death  it  be  sold  and  the  proceeds  di- 
vided between  beneficiaries  therein  named,  who 
were  incidentally  the  only  heirs  at  law  of  tes- 
tator, the  heirs  at  law  are  not  entitled,  on  the 
death  of  the  widow,  to  maintain  an  action  for 
partition  of  the  land. 

%  L  See  Conversion,  vol.  U,  Cent.  Dig.  {{  tt,  51. 


4.  A  will  devising  land  to  testator's  wife  foi 
life,  "in  trust  by  her  for  the  benefit  of"  certain 
beneficiaries,  and  directing  that  after  her  death 
it  be  sold  and  the  proceeds  divided  between  the 
beneficiaries,  but  not  naming  any  purpose  of  a 
trust,  does  not  create  a  trust. 

5.  Code  Civ.  Proc.  {  1452,  provides  that  ex- 
ecutors shall  have  possession  of  real  estate  pass- 
ing under  a  will  until  settlement  of  the  estate, 
or  until  delivered  over  by  order  of  court  to  the 
heirs  or  devisees.  Testator  devised  his  real  es- 
tate to  his  wife  for  life,  and  directed  in  the  will 
that  after  her  death  it  be  sold  and  the  pro- 
ceeds divided  between  beneficiaries  therein  nam- 
ed, who  were,  incidentally,  the  only  heirs  at 
law  of  testator.  After  the  death  of  testator 
there  Vas  a  decree  distributing  the  land  to  his 
widow  pursuant  to  the  terms  of  the  will.  Held, 
that  on  the  death  of  the  widow  the  executor  was 
entitled  to  possession  of  the  land  until  settle- 
ment of  the  estate,  or  its  delivery  over  to  the 
heirs  or  devisees  by  order  of  the  court,  in  the 
absence  of  an  election  by  the  beneficiaries,  made 
manifest  to  the  executor,  for  a  reconversion  of 
the  property  from  personalty  into  realty. 

6.  Where  the  beneficiaries  of  a  will  entitled 
to  the  proceeds  of  the  sale  of  land  thereunder 
claim  the  right  to  the  land  itself,  it  is  incum- 
bent on  them  to  plead  and  prove  an  election  for 
a  reconversion  of  the  property  from  personalty 
into  realty. 

7.  Where,  by  the  terms  of  a  will,  land  is  to 
be  sold  and  the  proceeds  divided  between  cer- 
tain beneficiaries,  the  mortgaging  of  the  inter- 
est of  a  beneficiary,  and  subsequent  execution  of 
a  deed  under  a  judgment  foreclosing  the  mort- 
gage, is  proof  of  an  election,  on  the  part  of 
the  beneficiary  affected,  for  a  reconversion  of 
the  land  from  personalty  into  realty. 

8.  Where,  by  the  terms  of  a  will,  land  is  to  be 
sold  and  the  proceeds  divided  between  certain 
beneficiaries,  the  commencement  of  an  action 
tor  partition  by  the  purchaser  of  the  interest 
of  one  of  the  beneficiaries  mortgaged  and  sold 
on  foreclosure  is  proof  of  an  election  by  plain- 
tiff for  a  reconversion  of  the  property  from 
personalty  to  realty. 

9.  Where  it  appears  that  the  value  of  land 
would  be  impaired  by  sale  in  fractional  par^s, 
the  conveyance  of  one  of  several  beneficiaries 
of  his  interest  therein  does  not  operate  as  a  re- 
conversion of  that  interest  from  personalty  into 
realty  for  the  benefit  of  the  purchaser. 

10.  Where  it  appears  that  the  value  of  land 
would  be  impaired  by  sale  in  fractional  parts, 
the  infancy  of  some  of  the  beneficiaries  is  a 
bar  to  its  reconversion  to  permit  its  being  taken 
as  real  estate,  rather  than  as  personalty,  pur- 
suant to  the  terms  of  a  will  directing  that  it 
l>e  sold  and  the  proceeds  divided  between  the 
beneficiaries. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Mendocino  Coun- 
ty; R.  W.  Crump,  Judge. 

Action  by  the  Bank  of  Ukiab  against  B. 
F.  Rice  and  others  for  partition.  From  a 
judgment  denying  plaintitTs  prayer  for  par- 
tition and  an  order  overruling  a  motion  for  a 
new  trial,  plaintiff  and  certain  defendants 
appeal.    Affirmed. 

Thomar  B.  Bond,  Chas.  W.  Haycock,  and 
McNab  »  Hirsch  (M.  S.  Sayre  and  Sayre  & 
Keeling,  o'  counsel),  for  appellants.  Craw- 
ford St  Crawford,  for  respondents. 

HARRISON,  O.  Action  for  the  partition 
of  certain  real  estate. 

The  land  of  which  partition  Is  sought  was 
owned  by  Charles  Coleman  Rice  In  his  life- 
time and  at  the  time  of  his  death.    He  died 
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January  11,  1891,  leaving  a  last  -vrill  and 
testament,  In  wbich  he  appointed  his  wife, 
Jane  Rice,  and  his  son  Benjamin  F.  Rice, 
executors  thereof,  and,  after  disposing  of 
certain  portions  of  bis  estate,  made  the  fol- 
lowing disposition  of  the  land  in  question, 
viz.:  "I  give  and  bequeath  to  my  wife  Jane 
Rice  all  the  balance  of  my  ranch  saving  and 
excepting  any  part  thereof  which  I  have 
heretofore  disposed  of,  to  be  held  by  her 
during  the  term  of  her  natural  life  in  trust 
by  her  for  the  benefit  of  Jeremiah  Farmer 
Rice,  William  Isaac  Rice,  Sam  H.  Rice  and 
Lillian  Belle  Pulliani.  After  the  decease  of 
my  wife  Jane  Rice,  I  hereby  direct  my  ex- 
ecutors to  sell  all  the  balance  of  my  ranch 
and  the  proceeds  thereof  to  be  equally  di- 
vided share  and  share  alike  between  my  sons 
Jeremiah  Farmer  Rice,  William  Isaac  Rice, 
Sam  H.  Rice  and  Lillian  Belle  Pnlllam." 
The  will  was  admitted  to  probate,  and  letters 
testamentary  issued  to  the  executors  therein 
named,  and  thereafter  they  filed  a  report  of 
their  administration,  and  an  account  for  a 
final  settlement,  together  with  a  petition  for 
a  final  distribution  of  the  estate;  and  on 
May  31,  1892,  the  court  made  an  order  set- 
tling and  allowing  the  account,  and  distribut- 
ing the  land  aforesaid  to  the  surviving  widow 
"for  and  during  her  natural  life,  and  on  her 
death  the  same  to  be  sold  as  in  said  will 
provided,  and  the  proceeds  arising  from-  such 
sale  to  be  equally  divided  between  Jeremiah 
Fanner  Rice,  William  Isaac  Rice,  Sam  H. 
Rice,  and  Mrs.  Lillian  Belle  Pnlliam."  June 
1,  1891,  Sam  H.  Rice,  one  of  the  sons  of  the 
testator,  executed  a  conveyance,  intended  as 
a  mortgage,  to  the  plaintiff  herein,  of  all  of 
bis  Interest  in  said  land.  In  May,  1895,  the 
plaintiff  commenced  an  action  for  the  fore- 
closure of  this  mortgage,  and  obtained  a 
judgment  under  which  the  interest  of  the 
mortgagor  in  the  land  was  sold  to  it,  and  a 
deed  therefor  executed  April  16,  1898.  Jere- 
miah F.  Rice,  another  son  of  the  testator, 
died  intestate  March  31,  1898,  leaving  as  his 
heirs  at  law  a  widow  and  two  sons.  One 
of  these  sons  died  intestate  November  IS, 
1900,  leaving  as  his  heirs  at  law  a  widow 
and  three  minor  children.  Jane  Rice,  the 
widow  of  the  testator,  died  January  6,  1901. 
The  present  action  was  brought  November 
29,  1901,  in  which  the  plaintiff  included  as 
defendants  the  surviving  children  of  the  tes- 
tator, and  the  heirs  at  law  of  the  above- 
named  J.  F.  Rice  and  of  his  deceased  son. 
The  cause  was  tried  by  the  court,  and  npon 
the  foregoing  facts  the  court  found  that  the 
plaintiff  and  defendants  are  not  co-tenants  in 
the  tract  of  land  described  In  the  complaint, 
and  rendered  judgment  denying  the  prayer 
of  plaintltTs  complaint  and  dismissing  the 
action.  A  motion  for  a  new  trial  was  denied, 
and  from  this  order  and  from  the  judgment 
the  present  appeal  has  been  taken. 

The  appellants  maintain  their  right  to  a 
partition  of  the  land  npon  the  ground  that 
at  the  death  of  C.  C.  Rice  it  descended  to 


his  heirs  at  law,  of  whom  they  are  successors 
in  interest,  and  upon  the  further  ground  that 
the  administration  of  the  estate  has  been 
completed,  and,  as  the  parties  herein  are  the 
sole  beneficiaries  in  the  land,  they  have  the 
right  to  elect  to  take  the  land  itself  instead 
of  the  proceeds  arising  from  the  sale. 

1.  The  testator  made  no  devise  of  the  land 
after  the  termination  of  the  life  estate,  but 
his  direction  to  the  executor  to  sell  the  same 
and  divide  the  proceeds  equally  between  the 
four  children  therein  named  vested  them 
with  the  entire  interest  therein  by  reason  of 
their  being  the  sole  beneficiaries  thereof. 
The  effect  of  this  direction  in  the  will  was 
to  convert  the  land  into  personalty  (Civ. 
Code,  S  1338),  and  the  beneficiaries  may 
therefore  be  deemed  legatees  rather  than 
devisees.  The  provision  in  this  section  that 
the  proceeds  of  the  sale  must  be  deemed  per- 
sonal property  "from  the  time  of  the  tes- 
tator's death"  is  applicable  only  when  the 
will  merely  directs  the  sale  to  be  made, 
without  limiting  or  designating  the  time  at 
which  it  Is  to  be  made.  If  the  will  post- 
pones the  time  of  the  sale  until  the  happen- 
ing of  some  future  event  or  until  some  fixed 
date,  the  conversion  is  likewise  postponed. 
1'here  can  be  no  conversion  until  the  executor 
shall  have  the  power  to  make  the  sale.  This 
was  clearly  expressed  in  Estate  of  Walkerly, 
108  Cal.  652,  41  Pac.  777,  49  Am.  St.  Rep.  87, 
as  follows:  "The  rule  of  equitable  conver- 
sion merely  amounts  to  this:  that,  where 
there  Is  a  mandate  to  sell  at  a  future  time, 
equity,  npon  the  principle  of  regarding  that 
done  which  ought  to  be  done,  will,  for  cer- 
tain purposes  and  in  aid  of  justice,  consider 
tbe  conversion  as  effected  at  the  time  when 
the  sale  ought  to  take  place,  whether  the 
land  l>e  then  really  sold  or  not.  But  when- 
ever the  direction  is  for  a  future  sale,  up  to 
the  time  fixed  the  land  ie  governed  by  tha 
law  of  real  estate." 

While  it  may  be  conceded  that  upon  the 
death  of  C.  C.  Rice  his  title  to  the  land 
descended  to  his  heirs  at  law,  their  right 
thereto  was  subject  to  the  administration  of 
bis  estate,  and  subordinate  to  his  testamen- 
tary disposition  thereof.  Their  right  to  the 
land  as  heirs  at  law  was  superseded  by  the 
provisions  of  the  will  and  the  decree  of  the 
court  directing  its  sale  and  a  distribution  of 
the  proceeds.  The  decree  of  distribution  was 
a  judicial  declaration  that  the  beneficiaries 
therein  named  were  the  absolute  donees  of 
the  entire  property  in  the  land  after  the 
termination  of  the  life  estate.  By  this  de- 
cree the  property  was  taken  out  of  the  line 
of  descent  and  adjudged  to  belong  to  the 
four  children  therein  named.  The  fact  that 
the  beneficiaries  thus  named  are  also  heirs 
at  law  is  only  a  mere  incident,  but  does  not 
vary  the  legal  result.  Their  right  to  the 
property  as  heirs  at  law  was  terminated  by 
the  decree,  and  whatever  right  they  have  In 
the  land  Is  taken  by  virtue  of  the  will,  and 
not  by  descent.    The  land,  It  is  true,  is  not 
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devised  to  them,  and  even  If  It  should  be 
conceded  that,  nntU  a  sale  Is  bad  by  the 
executor  as  directed  by  the  decree,  the  legal 
title  will  remain  In  the  heirs  at  law  of  the 
testator  (see,  however,  section  863,  Civ.  Code), 
it  Is  merely  a  formal  and  barren  title,  with- 
out any  estate  or  interest  in  the  land,  or 
right  to  its  possession,  and  Is  therefore  In- 
suthcient  to  sustain  an  action  for  partition 
by  them-  as  heirs  at  law  of  the  testator. 
Armstrong  v.  McKelvey,  39  Hun,  213;  Id., 
lot  N.  Y.  179,  10  N.  E.  266;  Purdy  v,  Wright, 
44  Hun,  239;  Henderson  r.  Henderson,  113 
N.  Y.  1,  20  N.  E.  814. 

2.  The  appellants'  right  to  maintain  the 
-action,  by  reason  of  their  relation  to  the 
land  as  the  beneficiaries  under  the  sale  di- 
i-ected  by  the  decree,  Is  to  be  determined 
upon  a  consideration  of  different  principles. 
It  is  a  well-settled  rule  in  equity  that,  where 
a  testator  directs  land  to  be  sold  and  the 
proceeds  thereof  to  be  distributed  among  cer- 
tain designated  beneficiaries,  such  beneficia- 
ries may  elect,  before  the  sale  has  taken 
place,  to  take  the  land  instead  of  its  pro- 
ceeds, and  when  they  have  so  elected,  and 
sufficiently  manifested  their  election,  the  au- 
thority to  sell  the  land  cannot  thereafter  be 
exercised  by  the  executor,  but  is  extinguish- 
ed. The  estate  is  thereby  reconverted  Into 
real  property,  and  by  reason  of  such  recon- 
version the  relation  of  the  beneficiaries  to 
the  land  is  the  same  as  If  it  had  been  direct- 
ly devised  to  them.  Pearson  v.  Lane,  17 
Vesey,  101;  Craig  v.  Leslie,  3  Wheat.  563, 
4  L.  Ed.  460;  Hetzel  v.  Barber,  69  N.  Y.  1; 
Prentice  v.  Jaussen,  79  N.  Y.  478;  Greenland 
V.  Waddell,  116  N.  Y.  234,  22  N.  B.  367,  15 
Am.  St.  Rep.  400;  Mellen  t.  Mellen,  139  N. 
Y.  210,  34  N.  E.  925;  Baker  v.  Oopenbarger, 
15  111.  103,  58  Am.  Dec.  600;  Huber  v.  Don- 
oghue,  49  N.  J.  Eq.  125,  23  AU.  495;  Swann 
V.  Garrett,  71  Ga.  566;  Sears  v,  Choate,  146 
Mass.  395,  15  K  E.  786,  4  Am.  St.  Rep.  320; 
Pom.  Eq.  Jnr.  |  1175;  Chaplin  on  Express 
Trusts  and  Powers,  fi  691.  This  right  rests 
upon  the  presumption  that  the  power  of  sale 
given  to  the  executor  was  Intended  for  the 
benefit  of  the  beneficiaries,  and  upon  the 
principle  that,  as  they  are  the  absolute  own- 
ers of  the  entire  property  in  the  land,  they 
have  the  right  to  direct  the  disposition  to 
be  made  of  It;  and  also  in  consideration  of 
the  practical  effect  of  a  contrary  rule.  If 
they  are  entitled  to  the  entire  proceeds  of 
the  sale,  tliey  could  outbid  any  other  pur 
chaser,  and  thus  indirectly  accomplish  their 
desire  to  retain  the  land.  Until  the  bene- 
ficiaries, however,  make  the  election  for  a 
reconvei'sion  of  the  estate,  and  manifest  such 
election  to  the  executor,  they  are  not  enti- 
tled to  the  possession  of  the  land,  or  to  ex- 
ercise any  dominion  over  it.  As  executor  of 
the  will,  he  is  entitled  to.  the  possession  of 
the  land  until  the  estate  is  settled  or  deliv- 
ered over  to  the  heirs  or  devisees  "by  order 
of  the  court."  Code  Civ.  Proc.  §  1452.  The 
land  in  question  was  not  devised  to  the  ex- 


ecutor, nor  was  any  trust  therein  created  In 
him  other  than  such  as  pertains  to  his  office 
as  executor.  The  expression  "in  trust,"  in 
the  devise  of  the  life  estate  to  the  widow, 
is  without  significance  or  legal  effect,  as  no 
purpose  of  said  trust  was  named.  The  tes- 
tator directed  the  executor,  as  one  of  the 
functions  pertaining  to  his  office,  to  sell  the 
property  and  divide  the  proceeds  jetween 
the  four  beneficiaries.  Until  this  is  done, 
the  administration  of  the  estate  will  not  be 
closed.  The  provision.  In  the  decree  of  dis- 
tribution of  the  life  estate  to  Airs.  Rice,  that 
on  her  death  the  land  is  to  be  sold  "as  in 
said  will  provided,"  Is  a  designation  of  the 
executor  as  the  person  by  whom  the  sale  is 
to  be  made,  and  postpones  the  closing  of  the 
ndmlnistration  until  after  such  sale  and  the 
distribution  of  the  proceeds.  The  sale  is  to 
be  made  by  him  as  executor,  and  will  not 
be  effective  to  pass  the  title  without  Its  con- 
firmation by  the  court  (Estate  of  Durham,  49 
Cal.  490;,  and  he  will  not  be  entitled  to  his 
discharge  until  he  has  accounted  for  the 
proper  distribution  of  the  proceeds.  It  was 
not  necessary  to  obtain  from  the  court  an 
order  to  sell  the  property,  but  the  making 
of  such  order,  or  his  application  therefor, 
is  irrelevant  to  the  plaintiff's  right  to  main- 
tain the  present  action. 

As  the  reconversion  depends  upon  an  elec- 
tion therefor  by  the  beneficiaries,  such  elec- 
tion is  an  affirmative  element  in  the  eshib- 
lishment  of  their  right  to  the  land,  and  must 
be  manifested  by  some  unequivocal  act  or 
declaration  (Mellen  v.  Mellen,  139  N.  Y.  210, 
34  N.  E.  925),  and  a  plaintiff  whose  right 
of  action  rests  upon  a  reconversion  resulting 
from  such  election  must  not  onlj'  show  this 
fact  by  his  complaint,  but  also  establish  it 
by  proof  (Wayne  v.  Fonts,  108  Tenu.  145, 
65  S.  W.  471).  The  act  or  declaration  evi- 
dencing the  intention  to  make  the  election 
may  be  slight,  but  it  must  be  unequiyocai. 
Jar.  on  Wills,  *5U3;  Mellen  v.  Mellen,  supra; 
Wayne  v.  Fouts,  supra.  A  conveyance  of 
the  land  by  the  beneficiaries  is  evidence  of 
I  such  election  (Gest  v.  Flock,  2  N.  J.  Eq.  108;. 
:  since  tliey  thereby  part  with  their  right  to 
j  the  proceeds  of  the  sale,  as  well  as  their 
I  right  to  the  land,  and  cease  to  have  any 
I  Interest  In  the  execution  of  the  power  (Sayles 
V.  Best,  140  N.  Y.  368,  35  N.  E.  636).  If, 
however,  the  reconversion  Is  to  be  effected 
by  a  conveyance,  such  conveyance  must  be 
made  by  all  of  the  beneficiaries,  unless  the 
estate  Is  of  that  character  that  a  convey- 
ance by  one  or  more  of  them  will  not  Impair 
the  Interest  of  the  others.  Ebey  v.  Adams. 
135  111.  80,  25  N.  E.  1013,  10  L.  R.  A.  102; 
McDonald  v.  O'Hara,  144  N.  Y.  566,  39  X. 
E.  042;  Jar.  on  Wills,  •564;  Chaplin  on  Ex- 
press Trusts  and  Powers,  $  696.  In  Baker 
V.  Copenbargor,  15  III.  103,  the  reason  for  this 
rule  is  clearly  stated  to  be  that,  "as  each 
has  a  separate  right  to  insist  upon  the  be- 
quest as  provided  by  the  will,  their  claim 
cannot  be  defeated  except  upon  the  election 
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of  nil;  hence  each  must  have  the  uncontrol- 
led right  to  have  the  land  sold,  and  to  re- 
ceive his  share  of  the  proceeds  of  the  sale 
of  the  land."  A  conveyance  by  one  beneficiary 
of  his  undivided  Interest  In  the  land  will  not 
operate  as  a  reconversion  of  that  Interest, 
since  It  needs  no  argument  to  shovr  that  the 
value  of  a  tract  of  land  is  Impaired  If  the  land 
can  be  sold  only  in  fractional  Interests.  As 
a  necessary  sequence  of  the  foregoing  rale, 
if  any  of  the  beneficiaries  are  Incapable  of 
making  an  election— that  is,  If  they  are  in- 
fants, or  lunatics,  or  Incompetent,  or  other- 
'wise  disqualified  from  making  contracts  with 
reference  to  their  property— there  can  be  no 
reconversion  of  the  estate.  Seeley  v.  Jago, 
1  P.  Wms.  389;  Fluke  v.  Executors  of  Fluke, 
16  N.  J.  Eq.  478;  Carr  v.  Branch,  85  Va.  597, 
8  S.  £.  47tt.  The  mortgage  to  the  plaintiff 
by  S.  H.  Rice  of  his  undivided  Interest  in 
the  land,  followed  by  the  subsequent  execu- 
tion of  the  sheriff's  deed  under  a  Judgment 
foreclosing  the  mortgage,  was  an  act  of  such 
a  positive  and  unequivocal  character  as  to 
Indicate  his  election  for  a  reconveyance,  and 
Jbad  the  effect  to  vest  in  the  plalntUF  his  in- 
terest in  tlie  land,  as  well  as  In  the  proceeds 
from  the  sale  in  case  the  power  of  sale 
should  be  subsequently  executed.  Heed  y. 
Underhill,  12  Barb.  113;  Sayles  v.  Best,  140 
M.  Y.  376,  35  N.  E.  636;  Harper  v.  Chatham 
Nat.  Bank  (Sup.)  40  N.  Y.  Supp.  1084;  Gest 
V.  Flock,  2  N.  J.  Eq.  108.  Such  election  on 
Ills  part  only,  was,  however,  as  is  hereinbe- 
fore shown,  Insutttcient  to  effect  a  reconver- 
sion. 

The  commencement  of  the  present  action 
by  the  plaintiff  for  a  partition  of  the  land 
-was  also  a  positive  and  unequivocal  act,  in- 
dicating its  election  to  take  the  land,  and  if 
all  of  the  parties  interested  had  been  capable 
of  making  such  election,  and  had  united  in 
the  prayer  for  partition,  a  reconversion 
-wonldtbave  been  thereby  effected.  McDon- 
ald V.  O'Uara,  145  N.  Y.  566,  39  N.  E.  642; 
Chaplin  on  Express  Trusts  and  Powers,  | 
557.  The  complaint  herein  does  not,  how- 
ever, allege  that  the  beneficiaries  have  so 
elected,  nor  does  It  contain  any  fact  indicat- 
ing a  reconversion  of  the.  estate,  or  from 
which  such  reconversion  can  be  inferred; 
and  it  appears  from  the  record  that,  of  the 
defendants,  two  of  the  beneficiaries  who  are 
appellants  did  not  appear,  or  in  any  mode  in- 
dicate their  desires,  but  made  default  to  the 
complaint,  and  that  three  of  the  defendants 
are  minors,  and  therefore  incapable  of  mak- 
ing an  election.  The  finding  of  the  court 
tbat  the  plaintiff  and  the  defendants  are  not 
co-tenants  of  the  land  described  in  the  com- 
plaint is  therefore  sustained  by  the  evidence, 
and  it9  action  in  dismissing  the  complaint 
Tvas  without  error. 

Certain  rnlings  of  the  court  upon  matters 
of  practice  and  procedure  were  excepted  to 
by  the  appellant,  but  as.  thoEe  rulings  in  no 
wise  conduced  to  the  establishment  of  the 


above  fact,  they  are  without  moment,  and 
need  not  receive  any  consideration. 

We  advise  that  the  judgment  and  order 
appealed  from  be  atUrmed. 

We  concur:    CHIPMAN,  C;  COOPER,  C. 

For  the  foregoing  reasons,  the  Judgment 
and  order  appealed  from  are  affirmed:  Mc- 
FARLAND,  J.;  LOBIGAN,  J.;  HENSHAW, 
J. 


143  Cal.  236 
WRIGHT  et  al.  v.  AUSTIN  et  al.    (S.  F. 
3.739.) 
(Supreme  Cionrt  of  Olifomia.    May  11,  1004.) 

HIGHWAYS— BIQHT    TO    SUBTEBBASEAN    WA- 
TEB8. 

1.  Under  Pol.  Code,  S  2631,  providing  that, 
by  talcing  and  accepting  land  for  a  highway,  the 
public  acquire  only  the  right  of  wa.v  and  "the 
incidents  necessary  to  enjo.ving  and  maintain- 
ing it,"  the  county  has  no  right  to  bore  wkIIs 
in  the  highway  and  nse  the  sabterranean  water 
for  sprinkling  it. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Emmet  Sea  well.  Judge. 

Action  by  Sampson  B.  Wright  and  others 
against  Herbert  W.  Austin  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed. 

Butts  &  Weske,  for  appellant.<!.  C.  H. 
Pond  and  R.  L.  Thompson,  for  respondents. 

CHIPMAN,  C.  The  case  is  here  on  appeal 
from  a  Judgment  on  an  agreed  statement  of 
facts.  Plaintiffs  are  and  have  been  for  many 
years  the  owners  of  the  premises  described 
in  the  complaint,  situated  in  Santa  Rosa 
Road  District,  Sonoma  county.  Along  the 
northerly  side  of  said  lands  there  is  a  public 
highway  which  has  been  in  use  as  such  for 
more  than  30  years,  and  occupies  a  strip  of 
land  25  feet  wide,  and  the  center  line  of 
the  road  Is  the  north  boundary  line  of  plain- 
tiffs' land.  Defendants  are  the  board  of 
supervisors  of  said  county,  and  the  ex  officio 
road  commissioner  of  the  said  road  district. 
On  May  27,  1903,  defendants.  In  their  official 
capacity,  without  the  consent  of  plaintiffs, 
went  upon  said  strip  of  land,  erected  machin- 
ery for  the  purpose  of  boring  a  well  on  said 
highway  about  four  or  five  feet  from  the 
southerly  line  thereof,  and  where  said  high- 
way ran  along  and  over  plaintiffs'  land.  This 
well  was  6  Inches  in  diameter,  and  was  bor- 
ed to  the  depth  of  44  feet,  and  an  iron  pipe 
or  casing  placed  therein,  and  defendants 
erected  over  said  well  a  windmill  and  pump 
and  water  tank.  This  well  was  bored,  and 
the  pump  and  tank  were  erected,  "for  the 
purpose  of  obtaining  water  from  said  well  to 
sprinkle  and  keep  in  repair  said  public  road/' 
The  plant  was  so  erected  as  not  to  interfewi 
in  any  way  with  the  free  use  and  enjoyment 

^  L  Sea  Highways,  vol.  25,  Cent.  Dlf.  i  Wi. 
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by  the  public  of  said  highway.  "Said  high- 
way was  not  out  of  repair  at  the  point  where 
said  well  was  bored,  •  •  •  and  said  well 
was  not  bored  for  the  purpose  of  getting  soil 
to  repair  said  highway,  but  was  bored  solely 
for  the  purpose  of  getting  water  to  sprinkle 
said  highway,  and  thereby  to  prevent  the 
same  from  getting  out  of  repair,  and  to  ren- 
der It  more  fit  and  convenient  for  public 
use."  The  water  ''sought  to  be  taken  from 
said  well  Is  such  as  flows  or  percolates 
through  the  soil  of  said  premises  at  a  depth 
of  from  20  to  44  feet  from  the  surface  of 
the  ground."  It  la  further  stipulated  that 
the  defendants  "threaten  to  and  will  operate 
said  pump,  windmill,  and  waterworks,  and 
take  aud  remove  from  said  well  large  quan- 
tities of  water  which  flows  and  percolates 
through  the  side  of  said  premises  Into  said 
well,  and  use  the  same  upon  said  highway, 
unless  restrained  by  injunction  of  this  court." 
There  is  no  stipulation  as  to  whether  plain- 
tiffs were  making  any  use  of  the  percolating 
waters  subterranean  of  their  land,  or  as  to 
the  damages  .illeged.  Plaintiffs  appeal  from 
the  Judgment  given  in  defendants'  favor. 

Section  2631,  Pol.  Code,  reads:  "By  taking 
and  accepting  land  for  a  highway,  the  public 
acquire  only  the  right  of  way  and  the  in- 
cidents necessary  to  enjoying  and  maintain- 
ing the  same,  subject  to  the  regulations  in 
this  and  the  Civil  Code  provided."  This  is 
but  the  formulation  of  the  general  rule  laid 
down  in  the  books  aud  decided  cases  when 
treating  of  highways  as  easements,  which 
they  are.  Speaking  of  the  rights  retained 
by  the  adjacent  owner,  Parker,  O.  J.,  in 
Tucker  v.  Tower,  9  Pick.  109,  1&  Am.  Dec. 
350,  said:  "It  is  too  clear  to  require  any 
discussion  that  the  proprietor  of  land  over 
which  a  public  highway  has  been  laid  re- 
tains his  right  in  the  soil  for  all  purposes 
which  are  consistent  with  the  full  enjoyment 
of  the  easement  acquired  by  the  public." 
The  question  here  raised  has,  in  one  form 
or  another,  been  before  the  courts  frequently, 
and  it  will  be  found  tlmt  the  decisions  in- 
variably turn  upon  what  may  reasonably  be 
said  to  be  "incident"  to  either  the  construc- 
tion, repair,  or  maintenance  of  the  road  con- 
structed over  the  right  of  way.  The  decided 
cases  (and  they  are  numerous)  are  iilustra- 
tive  of  the  principle  declared  in  the  Code, 
but  in  none  of  the  cases  cited,  and  in  none 
we  have  been  able  to  And,  has  it  been  held 
that  the  casement  or  the  dominant  tenement 
draws  to  it  the  right,  as  an  incident,  to  bore 
or  dig  wells  along  the  right  of  way  for  the 
purpose  above  stated.  It  was  said  in  Burris 
V.  People's  Ditch  Company,  104  Cal.  248,  37 
Pac.  922:  "It  is  well  settled  that  the  owner 
of  an  easement  cannot  change  its  character, 
or  materially  increase  the  burden  upon  the 
servient  estate,  or  injuriously  affect  the  rights 
of  other  persons,  but  within  the  limits  named 
he  may  make  repairs,  improvements,  or 
changes  that  do  not  affect  its  substance." 
In  North  Fork  Water  Company  t.  Edwards, 


121  Cal.  662,  54  Pftc.  69,  it  was  said:  "Eveiy 
easement  Includes  what  are  termed  'second- 
ary easements';  that  is,  the  right  to  do  such 
things  as  are  necessary  for  the  full  enjoy- 
ment of  the  easement  itself;  but  this  right 
is  limited,  and  must  be  exercised  in  such 
reasonable  manner  as  not  to  injuriously  In- 
crease the  burden  upon  the  servient  tene- 
ment. The  burden  of  the  dominant  tenement 
cannot  be  enlarged  to  the  manifest  injury  of 
the  servient  estate  by  any  alteration  in  the 
mode  of  enjoying  the  former.  The  owner 
cannot  commit  a  trespass  upon  the  servient 
tenement  beyond  the  limits  fixed  by  the  grant 
or  use."  If  we  are  to  hold  that  the  county 
may  dig  or  bore  wells,  and  to  any  depth 
necessary  to  obtain  water  at  convenient  dis- 
tances along  the  highways,  for  the  purposes 
named,  it  must  be  because  it  has  the  right 
as  an  incident  to  the  principal  object,  which 
is  to  establish  a  highway,  and  as  necessary 
to  that  object.  And  the  right  would  not  de- 
pend on  the  fact  that  the  owner  of  the 
servient  tenement  was  not  at  the  time  using 
the  water  or  contemplating  Its  use.  Should 
he  find  it  necessary  to  use  the  percolating 
waters  in  bis  land  adjacent  to  the  highway, 
and  should  it  be  found  that  the  wells  in  the 
highway  diminished  bis  flow  of  water  ma- 
terially, the  county  would  still  have  the  right 
to  a  Just  apportionment  of  the  water,  if  re- 
spondent's contention  be  sound,  and  if  the 
percolating  waters  pass  as  incident  to  the 
easement.  In  other  words,  it  must  be  held 
that  the  percolating  waters  under  the  sur- 
face of  a  highway  are  acquired  as  incident 
to  the  easement,  and  are  a  part  of  the  grant 
or  use,  at  least  to  the  extent  needed  to 
sprinkle  the  highway,  and  that  to  that  ex- 
tent  these  waters  do  not  belong  to  the  owner 
of  the  servient  tenement  A  very  small  mile- 
age of  the  public  roads  of  the  country  are 
sprinkled  with  water  as  a  means  of  preserva- 
tlon.  Doubtless  such  use  of  water  on  some 
roads  is  desirable  in  maintaining  them,  and 
adds  to  their  convenient  use,  but  It  can 
hardly  be  said,  generally,  that  the  sprinkling 
of  roads  is  necessary  to  their  maintenance. 
In  Town  of  Suflleld  ▼.  Hathaway,  44  Conn. 
521,  26  Am.  H^.  483,  it  was  held  that  the 
selectmen  of  a  town  have  no  right,  as  against 
an  owner  of  land  on  the  highway,  to  divert 
the  water  from  a  taring  on  such  owner's 
side  of  the  highway  to  a  public  watering 
trough  on  the  other  side.  Jackson  v.  Hath- 
away,  16  Johns.  447,  8  Am.  Dec.  263,  was 
cited  approvingly,  where  it  was  said:  "When 
the  sovereign  imposes  a  public  right  of  way 
upon  the  land  of  as  individual,  the  title  of 
the  former  owner  is  not  extinguished,  but  Is 
so  qualified  that  it  can  only  be  enjoyed  sub- 
ject to  that  easement.  The  former  prt^rletor 
still  retains  the  exclusive  right  in  all  mines, 
quarries,  springs  of  wal£r,  timber,  and  earth, 
for  every  purpose  not  incompatible  with  the 
public  right  of  way."  In  the  Suffield  Case, 
Woodruff  V.  Neal,  28  Conn.  167,  was  also  cit- 
ed, where  It  was  said  to  be  well  established. 
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"In  conformity  wltb  the  principles  of  tbe 
common  law,  that  a  highway  is  simply  an 
etisement  or  servitude,  conferring  upon  the 
public  only  the  right  of  passage  over  the 
land  on  which  it  is  laid  out,  and,  as  an  in- 
cident of  such  right,  that  of  using  the  soil 
or  materials  upon  it  in  a  reasonable  manner, 
for  the  purpose  of  making  and  repairing  it. 
•  •  •  Subject  to  this  right  of  the  public, 
be  may  take  trees  growing  upon  the  land, 
occupy  mines,  sink  water  courses  under  It, 
and,  generally,  has  a  right  to  every  use  and 
profit  which  can  be  derived  from  it  consist- 
ent with  tbe  easement,  and,  when  disseised 
(as  he  may  be),  can  maintain  ejectment,  and 
recover  possession  subject  to  the  easement, 
and  can  also  maintain  trespass  for  any  act 
done  to  the  land,  not  necessary  for  the  en- 
joyment of  the  easement,  which  would  be 
an  actionable  Injury  if  the  land  was  not 
covered  by  a  highway."  Tl»  right  of  the 
owner  of  tbe  fee  to  whatever  may  be  said  to 
belong  to  the  owner  of  the  land,  necessarily 
draws  to  it  the  right  of  appropriation  and 
use  at  all  times,  subject  only  to  such  rights 
as  go  with  ttte  easement.  At  least,  as  be- 
tween the  parties  to  this  action,  the  per- 
colating waters  of  the  land  are  property  in 
tbe  same  sense  as  are  mines,  quarries, 
springs,  and  the  like,  and  plaintlfTs'  right 
thereto  is  unaffected  hy  the  easement,  unless 
it  be  true  that  defendants  may,  as  of  right, 
bore  down  to  and  draw  the  water  from  Its 
subterranean  sources  for  the  purposes  named. 
But  we  think  that  defendants  have  not  that 
right,  and  it  therefore  becomes  immaterial 
whether  plaintiff  is  now  using  the  water, 
or  that  he  is  not  now  specially  damaged  by 
defendants'  use.  In  .our  opinion  the  snb- 
terrauean  water  underlying  a  highway  can- 
not reasonably  be  said  to  be  one  of  "the  In- 
cidents necessary  to  enjoying  and  maintain- 
ing the  same,"  any  more  than  can  tbe  waters 
of  a  spring  be  said  to  be  an  incident  to  tbe 
easement.  Tbe  county  is  not  without  author- 
ity to  provide  means  for  makii%  the  road- 
way more  convenient  by  sprinkling,  or  to 
thus  provide  for  its  enjoyment  and  mainte- 
nance. Section  2813,  par.  10,  FoL  Code,  pro- 
vides: "For  tbe  purpose  of  sprinkling  the 
roads  in  any  part  of  the  county  with  oil  or 
water,  the  board  of  supervisors  may  erect 
and  maintain  water-works  and  oil  tanks  and 
reservoirs,  and  for  such  purposes  may  pur- 
chase or  lease  real  or  personal  property,"  the 
cost  to  "be  charged  to  the  general  county 
fund,  the  general  road  fund  or  the  district 
fund  of  tbe  district  or  districts  benefited." 
This  statute  indicates  that  the  Legislature 
deemed  it  necessary  to  provide  some  further 
authority  for  sprinkling  the  highways  than 
"was  given  in  section  2631,  supra.  The  stat- 
ute referred  to,  at  least,  would  seem  to  cor- 
roborate tbe  view  we  have  taken  of  that 
section.  The  courts  said,  in  Robert  v.  Sadler, 
101  N.  Y.  229,  10  N.  E.  428,  58  Am.  Rep.  498: 
"The  courts  have  held  that  where,  to  reacb 
and  prepare  tbe  surface  of  tbe  road  in  ac- 
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cordance  with  its  grade  line,  superincumbent 
material  is  necessarily  removed.  It  may  be 
used  upou  other  parts  of  the  road,  and  upon 
tbe  pi-emlsea  of  other  landowners;  and  that, 
where  there  has  been  no  negligence  in  con- 
struction, consequential  injuries  necessarily 
resulting  cannot  be  recovered.  It  was  said  in 
Pumpelly  v.  Green  Bay  Co.,  13  Wall.  181 
[20  L.  Ed.  5571,  that  this  class  of  decisions 
'have  gone  to  tbe  uttermost  limit  of  sound 
Judicial  construction,'  and  *ln  some  cases  be- 
yond it.'  The  observation  was  Just.  To  take 
merely  an  easement  in  land,  leaving  the  fee 
In  the  owner,  and  then,  by  advancing  stages 
of  Judicial  endurance,  sap  the  value  and 
utility  of  the  fee  by  adding  Its  benefits  to 
the  easements,  is  scarcely  consistent  with  the 
policy  which  is  at  the  same  time  sedulously 
protecting  tbe  rights  of  abutters,  having  no 
fee  in  tbe  street  whatever,  to  their  ease- 
ments of  light  and  air  and  access."  In  the 
case  cited  pits  were  dng  for  gravel  with 
which  to  cover  the  roadway,  and  for  this 
reason  defendants  claim  that  the  case  Is  not 
in  point.  But  would  it  have  been  less  so  if 
the  gravel  had  been  obtained  by  sinking 
shafts  and  mining  for  it  in  such  manner  as 
not  to  interfere  with  the  surface  of  the  road- 
way? The  question  always  recurs,  what  in- 
cidents pass  with  the  easement,  and  what 
rights  go  as  Incidents?  The  diligence  of 
counsel  (and  the  briefs  on  both  Mdes  cite 
cases  copiously),  aided  by  our  own  research, 
has  failed  to  disclose  a  case  where  it  has 
been  held  that  the  easement  brings  with  It 
the  right  to  penetrate  the  earth  along  the 
highway  to  an  Indefinite  extent  for  materials 
with  which  to  construct  and  maintain  it. 

Upon  the  facts  as  stipulated,  we  think  the 
Judgment  as  entered  should  be  reversed,  and 
Judgment  should  be  for  the  plaintiffs  as 
prayed  for  in  tbe  complaint,  restraining  de- 
fendants "from  taking,  appropriating,  or  re- 
moving the  percolating  waters  from  plain- 
tiffs' said  lands"  described  in  tbe  complaint 
It  is  accordingly  so  advised. 

We  concur:    COOPBR,  0.;  HAKRI80N,  0. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  is  reversed,  with  direc- 
tions to  enter  Judgment  in  favor  of  plain- 
tiffs as  prayed  for  in  the  complaint,  restrain- 
ing defendants  from  taking,  appropriating, 
or  removing  tbe  percolating  waters  from 
plaintiffs'  said  land  described  in  the  conr- 
plalnt:  McFARLAND,  J.;  LORIGAN,  J.; 
HENSHAW,  J. 

m  Cal.  241 
PROULX  V.  GRAVES,  Auditor.  (Sac.  1,196.) 
(Supreme  C!ourt  of  California.    May  11,  1901.) 

JUSTICES— TOWNSHIPS— CHANOK    OF    TOWNSHIP 
— OBDINANCE— VALIDITY — CONSTITUTION. 

1.  St.  1897,  p.  474,  c.  277,  f  56,  provides  that 
changes  In  townsliips  shall  not  affect  any  pres- 
ent incumbent  of  the  office  of  justice  of  the 
peace  or  constaMe ;    and  aection  2S  provides 
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that  ordinances  of  the  board  of  supervisors  shall 
not_  take  effect  within  less  than  15  days  after 
their  passage.  An  ordinance  by  which  certain 
townships  were  abolished  and  a  new  township 
created  from  the  territory  formerly  embraced 
within  the  two  provided  that  the  ordinance  was 
"intended  to"  and  should  "take  effect  and  be  in 
force  for  the  next  general  election  for  county 
and  township  officers."  Held,  that  the  ordi- 
nance took  effect  15  days  after  its  passage,  so 
far  as  it  could  be  effective,  and  was  then  in 
force  for  all  purposes  of  the  next  general  elec- 
tion, the  recital  of  the  ordinance  as  to  when  it 
should  take  effect  being  merely  declaratory  of 
the  law;  and  hence  a  contention  that  the  ordi- 
nance was  invalid  because  it  could  not  be  de- 
termined when  it  took  effect  was  without  merit. 

2.  Const,  art.  0,  S  1.  declares  that  the  judicial 
power  of  the  state  shall  be  vested  in  the  Senate, 
the  Supreme  Court,  superior  courts,  and  jus- 
tices of  the  peace,  and  such  Inferior  courts  aa 
the  Legislature  may  establish ;  and  section  11 
declares  that  the  Legislature  shall  determine  the 
number  of  the  justices  of  the  peace  to  be  elected 
in  townships.  Bdd,  that  an  ordinance  adopted 
by  a  board  of  supervisors  pursuant  to  legislative 
authority  abolishing  townships  and  creating  an- 
other from  the  territory  formerly  included  in 
such  townships,  was  not  invalid  on  the  ground 
that  it  attempted  to  abolish  justices'  courts. 

3.  Code  Civ.  Proc.  §  107,  provides  that,  in 
case  townships  of  any  county  are  changed  or 
altered,  the  board  of  supervisors  shall  make  pro- 
vision as  to  what  justices  shall  be  successors  of 
the  justices  of  townships  so  changed  or  altered. 
An  ordinance  of  the  board  of  supervisors  abolish- 
ed two  townships  (Nos.  1  and  4),  and  created  a 
new  one  (No.  4),  including  the  territory  for- 
merly embraced  in  both  of  the  others.  Held 
that,  as  a  provision  that  the  justice  of  the  new 
township  should  be  the  successor  of  the  two  jus- 
tices of  the  former  townships  was  the  only  one 
which  could  have  been  properly  made,  the  fail- 
ure of  the  board  to  make  any  provision  on  the 
subject  did  not  render  the  ordinance  invalid. 

In  Banc.  Appeal  from  Superior  Court, 
Glenn  County;  Oval  Pirkey,  Judge. 

Mandamus  by  Isidora  J.  Proulz  against 
John  H.  Graves,  as  auditor  of  Glenn  county, 
to  compel  defendant  to  draw  a  warrant  In 
favor  of  plaintiff.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.    Af&rmed. 

Frank  Freeman  and  Charles  L.  Donohoe, 
for  appellant  Ben].  F.  Oeis  and  Finch  & 
Zumwalt,  for  respondent 

SHAW,  J.  This  was  a  proceeding  In  man- 
damns  to  compel  the  defendant,  as  county 
auditor  of  Glenn  county,  to  draw  bis  warrant 
upon  the  county  treasurer  for  the  payment 
of  the  salary  allowed  by  law  to  the  plaintiff 
as  justice  of  the  peace  of  the  Fourth  Judicial 
Township  of  that  county.  The  demurrer  of 
the  defendant  to  the  complaint  was  overruled, 
and  upon  his  refusal  to  answer  judgment  was 
entered  for  the  plaintiff,  and  the  defendant 
appeals. 

Prior  to  January  4,  1900,  there  existed  In 
Glenn  county  two  judicial  townships  contigu- 
ous to  each  other,  designated  respectively  as 
township  No.  1  and  township  No.  4.  On  that 
day  the  board  of  supervisors  of  the  county 
adopted  an  ordinance  by  which  said  town- 
ships were  declared  abolished,  and  a  new  ju- 
dicial township  was  created,  to  be  known  as 
township  No.  4,  the  boundaries  whereof  coin- 
cided exactly  with  territory  comprised  in  the 


two  pre-existing  townships  1  and  4.  At  the 
time  this  ordinance  was  passed,  there  was  in 
each  of  said  pre-existing  townships  a  person 
duly  elected  and  holding  the  oflSce  of  justice 
of  the  peace  of  said  townships  respectively. 
At  the  general  election  in  November,  1902,  the 
plaintiff  was  duly  elected  to  the  office  of  jus- 
tice of  the  peace  of  said  new  township,  No.  4. 
for  the  term  beginning  January  5,  1903.  He 
duly  qualified  for  the  office,  and  ever  since 
the  beginning  of  the  term  has  been  acting  as 
justice  of  the  peace  of  the  new  township, 
claiming  to  do  so  by  right  The  two  persons 
who  held  the  office  of  justice  of  the  peace  of 
the  old  townships  for  the  preceding  term  each 
claimed  that  the  ordinance  consolidating  the 
townships  was  void,  that  the  old  townships 
continued  in  existence  after  his  term  expired, 
that  no  person  had  been  lawfully  elected  as 
his  successor,  and  that  he  was  entitled  to  hold. 
over  until  a  lawful  successor  was  appointed, 
and  upon  this  claim  each  continued  to  act 
after  the  beginning  of  the  new  term.  The 
auditor  refused  to  issue  to  plaintiff  a  warrant 
for  his  salary  for  February,  1903,  and  there- 
upon the  plaintiff  began  this  suit  The  sole 
question  Involved  is  the  validity  of  the  ordi- 
nance abolishing  the  old  townships  and  creat- 
ing township  4  out  of  the  same  territory. 
The  appellant  claims  that  It  Is  invalid  upon 
three  grounds,  each  of  which  we  will  consider 
in  order. 

The  first  point  is  that  it  is  void  because  it 
cannot  be  ascertained  when  it  took  effect 
The  law  declares  that  such  changes  in  town- 
ships "shall  not  affect  any  present  incumbent 
of  the  office  of  justice  of  the  peace  or  consta- 
ble." St  1897,  p.  474,  c.  277,  {  68.  The  or- 
dinance Itself  declared  that  it  was  "intend- 
ed to"  and  should  "take  effect  and  be  In  force 
for  the  next  general  election  for  county  and 
township  officers."  The  general  rule,  in  the 
absence  of  statutory  provisions,  is  that  or- 
dinances of  a  board  of  supervisors  take  ef- 
fect immediately  upon  adoption.  The  stat- 
ute provides  that  they  shall  not  take  effect 
within  less  than  15  days  after  passage.  St 
1897,  p.  467,  c.  277,  i  2a  No  declaration  as  to 
when  this  ordinance  should  take  effect  was 
necessary.  If  none  had  been  made,  the  law 
would  necessarily  be  that  it  would  take  effect 
15  days  after  its  passage,  so  far  as  It  could 
be  effective,  and  that  it  would  be  in  force  for 
all  the  purposes  of  the  next  general  election, 
and  for  all  other  purposes,  except  that  It 
could  not,  In  the  meantime,  affect  terms  of 
the  thon  existing  officers,  or  the  jurisdiction 
of  the  then  existing  justices'  courts.  The 
declaration  in  the  ordinance  that  it  should 
take  effect  and  be  in  force  for  the  next  gen- 
eral election  of  township  officers  could  have 
no  effect  whatever,  except  that  If  there  bad 
been,  in  pursuance  of  any  law,  a  special  elec- 
tion in  the  meantime.  It  might,  i)erhaps,  have 
served  to  cast  doubt  upon  the  proper  method 
of  holding  the  election.  But  the  better  opin- 
ion is  that  this  clause  was  merely  declara- 
tory of  the  law,  which  itseU  made  the  ordl- 
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nance  effectlre  for  the  next  general  election, 
without  aid  from  any  express  declaration  In 
the  ordinance.  The  clause  Is  affirmative  in 
Its  terms.  It  does  not  say  that  the  ordinance 
shall  not  be  in  force  until  the  next  election, 
but  that  "it  is  Intended  to  and  shall  take  ef- 
fect and  be  in  force"  for  that  election.  It 
was  designed  to  express  the  idea  that  the  su- 
pervisors did  not  thereby  intend  to  act  con- 
trary to  law  by  attempting  to  afifect  the  terms 
of  the  then  existing  township  officers,  but  In- 
tended to  provide  for  their  successors  only. 
Under  this  construction  it  could  not  and  did 
not  render  the  ordinance  void. 

The  ordinance  cannot  be  held  void  on  the 
ground  that  it  attempts  to  abolish  a  Justice's 
court.  Under  the  Constitution  all  legislative 
ixjwer,  unless  therein  otherwise  provided,  Is 
vested  in  the  Legislature,  and  hence,  as  there 
Is  no  provision  withholding  from  the  Legis- 
lature the  power  to  create,  change,  or  abolish 
townships,  It  follows  that  the  Legislature  has 
full  power  In  that  respect,  and  may  change 
the  boundaries  of  any  township  from  time  to 
time,  or  abolish  it  altogether,  at  Its  pleasure. 
The  only  limitation  Is  that  It  must  provide 
for  doing  so  through  the  medium  of  general 
laws,  the  practical  result  of  which  is  that  it 
cannot  make  these  changes  directly,  but  must 
do  so  by  general  laws  delegating  the  power  to 
the  boards  of  supervisors  or  local  legislative 
bodies  of  the  respective  counties.  The  Jus- 
tices' courts  are  established  in  a  general  way 
by  a  general  provision  (Const  art.  6,  {{  1,  11), 
which  operates  specifically  only  by  means  of 
such  local  legislative  action,  and  automatical- 
ly constitutes  a  Justice's  court  in  every  town- 
ship that  may  be  established  by  the  local 
body,  which  court  continues  to  exist  so  long 
as  the  township  is  permitted  by  the  local 
body  to  continue  in  existence,  and  which 
ceases  to  exist,  or  perhaps  it  Is  better  to  say 
Is  merged  in  or  with  some  other  Justice's 
court,  whenever  the  local  legislative  body 
shall  merge  two  or  more  existing  townships 
Into  one.  The  Justices'  courts  of  the  former 
townships  do  not,  strictly  spealiing,  cease  to 
exist  In  every  sense  of  the  phrase.  They  are 
combined  and  consolidated  Into  one  court, 
which  constitutes  the  Justice's  court  of  the 
new  township,  and  which,  for  all  purposes  of 
process  and  Jurisdiction,  possesses  all  the 
powers  of  the  pre-existing  courts  in  the  same 
territory.  This  is  the  scheme  contemplated 
by  the  Constitution  itself.  It  is  obvious  that 
any  changes  made  tn  pursuance  of  the  consti- 
tutional plan  by  the  body  to  whom  the  power 
to  make  such  changes  has  been  constitution- 
ally committed  cannot  be  a  violation  of  con- 
stitutional provisions.  This  system  has  been 
In  operation  ever  since  the  state  was  organ- 
ized, and  the  power  to  change  or  abolish 
townships  by  means  of  a  change  of  bound- 
aries has  never  been  disputed  or  seriously 
doubted.    The  general  rule  that  the  Legisla- 


ture, having  the  power  to  create  or  abolish 
the  territorial  governmental  districts  within 
each  of  which  the  Constitution  declares  that 
a  certain  court  shall  exist,  has  also  the 
power.  In  making  such  changes,  to  incidental- 
ly abolish  such  courts,  or  transfer  their 
powers  and  Jurisdiction  to  some  other  court 
of  the  same  character,  is  well  established. 
Board  v.  Smith,  22  Colo.  534,  45  Pac.  857; 
State  V.  Frledley,  135  Ind.  130,  34  N.  E.  872, 
21  L.  R.  A.  634;  Aikman  t.  Bklwards,  55  Kan. 
751,  42  Pac.  366,  30  L.  R.  A.  149;  McCully  v. 
State,  102  Tenn.  509,  53  S.  W.  134,  46  L.  R. 
A.  507;  Gertum  v.  Supervisors,  109  N.  Y.  170, 
16  N.  E.  328.  From  th^  nature  of  the  case, 
no  other  system  would  be  practicable.  The 
growth  of  population  of  different  parts  of  the 
state,  and  the  constant  local  changes  therein, 
make  necessary  frequent  changes  In  the  size 
of  the  townships,  and.  If  no  corresponding 
change  could  be  made  in  the  local  courts 
without  amending  the  Constitution,  such  con- 
fusion would  De  created  that  changes  In  the 
township  boundaries  would  be  practically  im- 
possible, or  so  greatly  restricted  that  the 
power  to  make  them  would  be  deprived  of 
most  of  the  benefits  intended  to  be  secured 
thereby. 

The  ordinance  is  not  aflTected  by  the  failure 
of  the  board  to  make  provision  "as  to  what 
Justices  shall  be  the  successors  of  the  Justices 
of  the  townships  so  changed,"  as  provided  In 
section  107  of  the  Code  of  Civil  Procedure. 
That  section  makes  it  the  duty  of  the  board 
in  such  cases  to  make  such  provision,  but 
there  Is  nothing  in  the  nature  of  the  duty 
which  necessarily  renders  the  change  of 
township  boundaries  void  If  this  duty  is  not 
performed.  It  may  be  that  a  township 
might  be  so  changed  that  its  Identity  would 
be  a  matter  of  such  doubt  that  the  order  at- 
tempting the  change  would  be  held  void  from 
the  necessity  of  the  case.  As  to  this  we  need 
express  no  opinion,  for  we  have  no  such  case 
here.  In  the  present  case  the  two  townships 
are  made  Into  one,  the  two  pre-existing 
courts  are  thereby  merged  into  one,  and  the 
board  could  make  no  other  provision  than 
that  the  Justice  of  the  new  township  No.  4 
should  be  the  successor  of  the  two  Justices  of 
the  formerly  existing  townships  of  which  the 
new  township  was  composed.  In  such  a  case 
the  designation  by  the  board  of  the  successors 
of  the  old  ofUcers  Is  immaterial.  The  law,  of 
its  own  force,  and  from  the  nature  of  the 
case,  fixes  the  succession.  The  fact  that  one 
of  the  old  townships  had  the  same  name  as 
that  given  to  the  new  township  is,  so  far  as 
the  question  before  the  court  Is  concerned, 
utterly  Immaterial. 

The  judgment  Is  affirmed. 

We  concur:  McFARLAND,  J.;  VAN 
DYKE,  J.;  ANGELLOTTI,  J.;  HENSIIAW, 
J.;  LORIGAN,  J. 


Digitized  by 


Google 


1029 


76  PACIFIC  RSPOBTBR. 


(GaU 


IttCal.  »» 

FBOPliB  T.  LEE  LOOK.    (Cr.  1,085.)* 
(Supreme  Court  of  California.    May  11,  1904.) 

IRTORlf ATION — CONFOBIflTT  TO  COMPLAINT— DE- 
NIAL OF  NEW  TBIAL—BETSBSAL— EFFECT  AS 
TO  BETBIAX  —  AMENDED  INFORMATION— FOB- 
MEB  JEOPABDY— TIME  FOB  7ILINO  NEW  IN- 
FO BMATION. 

1.  Under  Pen.  Code,  {  99S,  providing  that  an 
information  must  be  set  aside  where,  before  the 
filing  thereof,  the  defendant  was  not  legally 
committed  by  a  magistrate,  the  fact  that  a  com- 
plaint before  a  magistrate  fails  to  charge  an 
offense  wiU  not  warrant  setting  aside  the  in- 
formation, where  defendant  has  been  properly 
committed  after  a  hearing  at  which  evidence 
was  introduced;  such  objection  being  available 
only  while  defendant  was  held  under  the  war- 
rant of  arrest  issued  on  the  complaint. 

2.  Pen.  Code,  i  1262,  providing  that,  1£  judg- 
ment against  a  defendant  is  reversed  withont 
ordering  a  new  trial,  the  appellate  court  must 
direct  defendant's  discharge  from  custody,  does 
not  apply  where  not  only  the  judgment  against 
defendant,  but  also  the  denial  of  a  nei^  .trial, 
was  reversed. 

3.  A  new  information  filed  after  the  sustain- 
ing of  a  demurrer  to  the  original  information  is 
not  invalidated  by  the  fact  that  it  is  styled  an 
"amended   information." 

4.  A  defendant  is  not  entitled  to  interpose 
pleas  of  former  jeopardy  and  former  acquittal 
merely  because  a  prior  conviction  has  been  re- 
versed on  appeal,  and  the  trial  court  directed 
to  sustain  a  demurrer  to  the  information. 

5.  Pen.  Code,  i  809,  requiring  the  district  at- 
torney to  file  an  information  within  30  days 
after  the  commitment  of  the  defendant,  does 
not  apply  to  the  filing  of  a  new  information  aft- 
er the  sustaining  of  a  demurrer  to  the  original 
one. 

In  Banc.  Appeal  from  Superior  Court, 
Santa  Clara  County;  S.  F.  Leib,  Judge. 

Lee  Look  was  convicted  of  murder  in  the 
first  degree,  and  appeals.    Affirmed. 

A.  H.  Jarman,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  George  A.  Sturtevant,  Dep.  Atty. 
Gen.,  and  J.  C.  Campbell,  Dlst  Atty.,  for  the 
People. 

McPARLAND,  J.  The  defendant  was  con- 
victed of  murder  In  the  first  degree,  and  judg- 
ment was  pronounced  against  him,  Imposing 
the  penalty  of  death.  He  appeals  from  the 
judgment. 

The  appellant  had  been  convicted  of  the 
crime  on  a  former  trial,  and  upon  appeal  to 
this  court  the  Judgment  then  rendered,  and 
the  order  denying  his  motion  for  a  new  trial 
then  made,  were  reversed,  and  the  court  be- 
low was  directed  to  sustain  appellant's  de- 
murrer to  the  information.  People  v.  Lee 
Look,  137  Cal.  500,  70  Pac.  660.  When  the 
remittitur  went  down,  the  court  made  an 
order  sustaining  the  demurrer,  and  then 
made  an  order,  under  section  1008  of  the 
Penal  Code,  that  a  new  information  be  filed. 
Thereupon  the  district  attorney  filed  a  new 
Information,  under  which  the  trial  out  of 
which  this  present  appeal  arises  was  had. 
There  Is  no  contention  that  any  error  was 

•Rehearing  denied  June  8,  1904. 

t  4.  8m  Criminal  Law,  voL  14,  Cent.  Dig.  U  313, 
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committed  in  the  conduct  of  the  said  trial, 
but  appellant  contends  that  for  certain  rea- 
sons there  should  have  been  no  second  trial, 
and  tliat  lie  should  have  been  dLscharged. 
This  contention  is  not  maintainable. 

1.  The  appellant  moved  to  set  aside  the  in- 
formation on  the  ground  "that  before  the 
filing  thereof  said  defendant  tiad  not  been  le- 
gally committed  by  a  magistrate,"  in  ac- 
cordance with  the  procedure  prescribed  in 
section  095  of  the  Penal  Code,  and  be  con- 
tends that  the  court  erred  in  denying  the  mo- 
tion. This  motion  was  based  on  the  con- 
tention that  a  certain  document,  whether  it 
be  called  an  "information,"  a  "deposition," 
or  a  "complaint,"  which  was  originally  lodg- 
ed with  the  committing  magistrate,  and  upon 
which  the  warrant  of  arrest  was  issued  and 
the  preliminary  examination  Instituted,  was 
defective,  in  that  it  did  not  contain  a  legal 
charge  of  murder,  or  of  any  other  crime. 
This  document  is  in  the  form  of  an  aiUdavlt 
in  which  the  deponent  states  that  a  felony 
had  been  committed  by  appellaut  at  a  cer- 
tain time  and  place,  and  proceeds  to  state 
facts  evidently  intended  to  show  that  the 
felony  charged  was  murder.  It  is  contend- 
ed that  the  facts  stated  do  not  constitute  a 
legal  definition  of  murder,  but.  assuming  tliat 
to  be  so,  the  appellant  could  have  availed 
himself  of  the  defect  only  while  he  was  bold 
under  the  warrant  of  arrest  founded  on  the 
affidavit  And  tlien  tlie  objection  to  the  docu- 
raeut  would  have  been,  not  tliat  it  was  de- 
fective as  a  pleading,  but  that  It  did  not  con- 
tain sufficient  evidence  to  Justify  a  warrant 
of  arrest,  for  the  latter  must  be  founded 
on  evidence  showing,  or  tending  to  show, 
the  commission  of  a  crime.  Sections  811, 
812,  and  813  of  the  Penal  Code  provide  that, 
when  an  Information  is  laid  before  a  magis- 
trate of  the  commission  of  a  public  offense, 
he  must  examine  on  oath  the  Informant  and 
such  witnesses  as  he  may  produce,  and  take 
their  depositions,  and,  if  he  is  satisfied  "there- 
from" that  the  offense  has  been  committed, 
and  that  there  is  reasonable  ground  to  be- 
lieve that  the  defendant  committed  it,  he 
must  Issue  the  warrant  of  arrest;  and  In 
Ex  parte  Dimmlg,  74  Cal.  161,  15  Pac.  619, 
cited  on  both  sides  in  the  case  at  bar,  the 
court  say:  "Under  these  provisions,  a  mag- 
istrate has  no  Jurisdiction  to  issue  a  war- 
rant of  arrest  without  some  evidence  tending 
to  show  the  guilt  of  the  party  named  in  the 
warrant."  And  in  that  case  the  petitioner 
was  discharged  because  he  was  held  under 
the  warrant  of  arrest  alone,  which  had  been 
Issued  without  evidence  to  justify  it.  There 
had  been  no  commitment,  nor  an  Information 
founded  on  a  commitment.  But  in  the  case 
at  bar,  two  years  before  the  motion  to  dis- 
miss now  under  consideration  was  made, 
the  preliminary  examination  had  been  held, 
at  which  a  large  amount  of  testimony  had 
been  taken,  which  showed,  or  strongly  tend- 
ed to  show,  that  appellant  had  been  guilty  of 
murder,  and  the  magistrate  had  committed 
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him  for  the  crime  of  murder,  and  the  com- 
mitment was  in  due  and  sufficient  form.  The 
information  In  this  case  is  based,  not  on  the 
said  deposition,  or  "complaint,"  if  that  word 
be  preferred,  but  on  the  commitment,  and 
under  these  circumstances  the  question  of 
the  sufficiency  of  the  said  deposition  to  justi- 
fy the  original  warrant  of  arrest  is  of  no 
consequence.  People  t.  Smith,  1  Cal.  9; 
People  T.  Velarde,  59  Cal.  458;  People  v. 
■SVheeler,  65  Cal.  77,  2  Pac.  892;  People  v. 
Staples,  91  Cal.  23,  27  Pac.  523;  People  v. 
£>olan,  96  Cal.  315,  31  Pac.  107;  People  t. 
Sehorn,  IIC  Cal.  507,  48  Pac.  495;  People  v. 
Cole,  127  Cal.  545,  59  Pac.  984.  These  cases, 
as  well  as  others  that  might  be  cited,  fully 
sustain  the  view  above  stated.  It  is  not 
necessary  to  quote  from  them  at  length. 
One  or  two  quotations  will  be  sufficient 
In  People  t.  Cole,  supra,  the  court  in  banc 
said:  "When  a  charge  of  this  Idnd  [murder] 
has  been  examined  by  a  magistrate,  and  the 
evidence  taken  at  the  examination  warrants 
an  order  holding  the  defendant  to  answer, 
the  imperfections  of  the  complaint,  if  any, 
are  cured,  and  the  commitment  is  legal."  In 
People  V.  Staples,  supra,  the  court,  also  ih 
banc,  said:  "Even  if  the  ofTense  charged  in 
the  hiformation  was,  as  claimed,  totally  dif- 
ferent from  that  laid  in  the  complaint.  It 
would  not  affect  the  sufficiency  of  the  in- 
formation, since,  as  we  have  seen,  the  in- 
formation does  not  depend  on  the  complaint, 
but  upon  the  commitment,  and  it  does  not 
appear  that  the  order  of  commitment  differ- 
ed in  any  respect  from  the  information.  It 
Is  not  claimed,  and  it  cannot  be,  that  the 
commitment  must  follow  the  complaint,  for 
the  statute  and  the  decisions  of  this  court  are 
directly  to  the  contrary.  It  is  the  duty  of 
the  magistrate  to  hold  the  defendant  to 
answer  for  the  offense  proved,  whatever  may 
have  been  the  offense  charged.  Pen.  Code,  { 
872;  People  V.  Wheeler,  73  Cal.  255  [14 
Pac.  796]."  In  People  t.  Velarde,  69  Cal. 
457,  afterwards  affirmed  in  banc,  the  court 
said:  "The  defendant  moved  the  court  be- 
low to  set  aside  the  information  because  the 
affidavit  upon  which  the  warrant  of  arrest 
was  Issued  was  not  sufficient  to  give  the 
court  Issuing  it  Jurisdiction.  The  motion 
was  properly  denied.  The  object  of  the  stat- 
ute In  providing  for  the  Issuance  of  a  war- 
rant of  arrest  is  that  the  defendant  may  be 
brought  before  the  committing  magistrate, 
and  when  he  is  once  there,  and  an  examina- 
tion of  the  case  is  had  in  pursuance  of  the 
terms  of  the  statute,  and  the  defendant  Is 
held  to  answer,  a  foundation  Is  laid  for  the 
filing  of  an  Information  by  the  district  at- 
torney. The  regularity  of  the  proceeding  by 
information  did  not,  therefore,  depend  In  any 
manner  upon  the  affidavit  on  which  the  war- 
rant of  arrest  was  Issued,  and  had  no  con- 
nection with  It"  If  there  be  anything  in- 
consistent with  these  views  In  the  two  de- 
partment cases  of  People  v.  Christian,  101 
Cal,  471,  85  Pac.  1043,  and  People  v.  How- 


ard, Ul  Cal.  656,  44  Pac.  342,  cited  by  appel- 
lant, they  must  be  considered,  so  far  as  they 
are  thus  Inconsistent  as  overruled  by  the 
other  cases  above  cited.  It  may  be  observ- 
ed that  the  question  whether  the  district  at- 
torney can  properly  file  an  Information  for 
some  offense  other  than  the  one  for  which 
the  magistrate  had  committed  the  defend- 
ant about  which  there  has  been  some  differ- 
ence of  opinion,  does  not  arise  here.  The 
information  in  the  case  at  bar  charges  the 
crime  stated  In  the  commitment 

2.  It  is  contended  that  under  section  1262 
of  the  Penal  Code,  the  defendant  should  have 
been  discharged  because  on  the  former  ap- 
peal a  new  trial  was  not  expressly  ordered 
by  this  court;  but  that  rule  applies  where 
there  Is  only  a  reversal  of  the  judgment  On 
appeal  from  an  order  denying  a  new  trial, 
a  judgment  here  reversing  the  order  Is  in 
effect  the  ordering  of  a  new  trial.  People 
V.  Hardlsson,  61  Cal.  378. 

3.  Appellant  objects  to  the  second  Infor- 
mation upon  the  ground  that  It  Is  an  "amend- 
ed Information,"  and  that  there  Is  no  room 
for  such  a  document  in  our  system  of  crim- 
inal pleading.  But  the  pleading  in  question 
is  not  an  amended  information.  It  is  true 
that  the  pleader  vrrote  above  the  commence- 
ment of  the  document  the  words  "Amended 
Information,"  but  It  was  In  fact  a  "new"  In- 
formation, and  its  character  would  not  have 
been  changed  by  any  name  with  which  the 
fancy  of  the  pleader  might  have  labeled  It 

4.  The  appellant  was  not  injured  by  the 
refusal  of  the  court  to  allow  him  to  inter- 
pose the  pleas  of  "former  acquittal"  and 
"once  In  Jeopardy."  There  was  no  founda- 
tion for  either  of  such  pleas.  There  is  noth- 
ing In  the  point  that  the  second  Information 
was  not  filed  within  30  days  after  appellant 
was  held  to  answer.  The  provision  of  section 
809,  Pen.  Code,  has  no  reference  to  the  new 
information  which  may  be  directed  by  the 
court  after  a  demurrer  sustained  to  the  first 
information.  The  demurrer  to  the  new  in- 
formation was  properly  overruledv  and  there 
are  no  other  points  which  need  discussion. 

The  Judgment  appealed  from  is  affirmed. 

We  concur:  BEATTY,  C.  J.;  SHAW,  J.; 
ANOELLOTTI,  J.;  VAN  DYKE,  J.;  HEN- 
SHAW,  J.;  LOBIGAN,  J. 


U3  Cal.  3Si 
PEELEY  V.  BOYD.    (Sac.  1,233.) 
(Supreme  Court  of  California.     May  14,  1004.) 

SALE    OP    PEBSONALTT— VALIDITY    AS    TO    8KL- 

I.EB'8    CREDITORS— DELIVEBY— change 

OP  PO8.SESSI0N — SUFFICIENCY. 

1.  An  owner  of  a  fruit  ranch  orallv  agreed 
to  sell  to  plaintiff  the  crop  of  a  certain  year 
lying  loose  in  bins  in  a  boaae  on  the  ranch. 
Three  days  later  the  parties  entered  into  a 
written  contract  for  the  sale  of  the  same,  plain- 
tiff at  the  same  time  making  a  part  payment. 
On  the  same  day  he  hired  a  third  person  to  go 
on  the  ranch  and  take  possession  of  the  fruit 
The  third  person  reached  the  ranch  Um  same 
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day  and  went  to  the  hoQse  where  the  fruit  was 
stored,  looked  at  it,  and  tried  to  close  the  door 
but  could  not.  He  then  went  to  the  dweiling 
house  of  the  seller,  where  he  remained  during 
the  night.  Plaintiff,  after  sending  the  third 
person  to  the  ranch,  employed  men  to  go  there 
the  following  morning  to  pack  the  fruit,  and 
the.v  went  there  that  morning  for  that  purpose. 
Held  a  valid  sale  as  against  a  creditor  of  the 
seller  claiming  the  goods  as  taken  under  an  at- 
tachment the  day  following  the  execution  of  the 
contract  of  sale,  notwithstanding  Civ.  Code,  i 
3440,  requires  that  a  sale  be  accompanied  by 
an  immediate  delivery,  followed  by  an  actual 
change  of  iwssession. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Tebama  Coun- 
ty;  John  P.  Ellison,  Judge. 

Action  by  James  Feeley  against  J.  W. 
Boyd.  From  a  judgment  for  plaintifl,  de- 
fendant appeals.    AfUrmed. 

McCoy  &  Cans,  for  appellant  Jobn  J. 
Wells,  for  respondent 

COOPER,  C.  Replevin  to  recover  the  pos- 
session of  10  tons  of  dried  peaches  taken 
from  plaintiff  by  defendant,  as  sheriff,  under 
a  writ  of  attachment  against  Le  Roy  Gray 
and  Charles  Gray,  hereafter  called  Gray 
Bros.,  the  said  writ  being  in  favor  of  the 
Cone  &  Kimball  Company,  a  corporation. 
Plaintiff  recovered  Judgment  Defendant 
moved  for  a  new  trial,  which  was  denied, 
and  this  appeal  is  from  the  order  denying 
a  new  trial. 

Plaintiff  claims  nnder  a  sale  from  Gray 
Bros.,  and  no  question  is  made  as  to  the 
fact  of  such  sale,  nor  is  there  any  question 
as  to  actual  fraud  or  want  of  consideration. 
The  sole  contention  of  defendant  is  that  the 
sale  to  plaintiff  was  constructively  fraudu- 
lent, because  not  accompanied  by  an  immedi- 
ate delivery  and  followed  by  an  actual  and 
continual  change  of  possession,  as  required 
by  section  3440,  Civil  Code.  The  facts  are 
substantially  as  follows:  Gray  Bros,  owned 
a  fruit  ranch  a  few  miles  east  of  the  town 
of  Vina,  and  several  miles  from  the  town 
of  Red  Bluff.  On  Saturday,  January  3, 1903, 
they  had  the  dried  fruit  in  question,  being 
the  crop  of  1902,  unsacked,  lying  loose  in 
bins  in  a  house  about  80  or  100  feet  from 
the  dwelling  house  on  said  ranch.  Plaintiffs 
on  said  day  made  a  verbal  contract  with 
the  said  Gray  Bros,  to  purchase  the  fruit 
at  an  agreed  price,  but  no  money  was  paid, 
no  part  delivery,  and  no  memorandum  in 
writing.  On  Tuesday,  January  6th,  In  the 
afternoon,  plaintiff  drove  from  Red  Bluff  to 
the  ranch  where  the  fruit  was,  and  about 
6  o'clock  of  said  day  signed  a  written  con- 
tract for  the  purchase  of  the  fruit,  and  at  the 
same  time  paid  |550  as  part  payment  of  the 
contract  price,  and  formally  took  possession. 
He  then  drove  to  Vina  and  hired  one  Waltz 
to  go  to  the  ranch  and  take  possession  of 
the  fruit  Walta  reached  the  ranch  that  same 
night  about  9  o'clock,  and  went  to  the  house 
in  which  the  fmlt  was  stored,  looked  at  it, 
tried  to  close  the  door,  but  could  not  close 


It  entirely  because  It  was  damp  and  swollen. 
He  then  went  to  the  dwelling  house  of  Gray 
Bros,  and  went  to  bed.  Plaintiff,  on  the 
night  of  the  6th,  after  sending  Waltz  out  to 
take  chai^  of  the  fruit,  employed  men  at 
Vina  to  go  out  to  the  ranch  on  the  morn- 
ing of  the  7th  to  sack  the  fruit,  and  thepe 
men  did  go  to  the  ranch  for  said  purpose 
on  the  following  morning.  On  the  morning 
of  the  7th,  while  Waltz  was  at  breakfast  the 
defendant  arrived  with  the  writ  of  attach- 
ment and  went  to  the  fruithouse.  Waltz, 
however,  reached  the  house  where  the  fruit 
was  immediately  after  defendant,  and  in- 
formed him  that  plaintiff  was  the  owner  of 
the  fruit  and  that  be  was  In  charge  of  it 
for  plaintiff.  At  the  time  the  defendant  ar- 
rived at  the  ranch  neither  of  the  Gray  broth- 
ers was  there.  The  court  found  that  on  tlie 
eth  day  of  Jannary,  1903.  the  Gray  brothers 
"sold  and  delivered  the  same  [referring  to 
the  fruit]  to  plaintiff,  and  on  said  last-named 
day  plaintiff  took  sole  possession  thereof,  and 
remained  In  such  exclusive  possession  until 
the  taking  thereof  by  defendant." 

We  are  of  opinion  that  the  finding  Is  sus- 
tained by  the  evidence.  The  question  as  to 
whether  or  not  there  has  been  an  immediate 
delivery  and  an  actual  and  continued  change 
of  possession  cannot  be  measured  by  any 
defined  rule,  like  a  problem  in  mathematics. 
It  depends  upon  the  facts  and  clrcunistan- 
ces  of  each  separate  transaction.  It  Is  gen- 
erally a  question  depending  upon  auch  con- 
flicting evidence  and  such  a  variety  of  cir- 
cumstances that  the  finding  of  the  Jury  or 
of  the  trial  court  must  govern.  It  is  claimed 
that  the  sale  really  took  place  on  January 
3d,  but  we  are  of  opinion  that  the  sale  must 
be  treated  as  having  been  made  on  the  Gtb, 
when  plaintiff  went  out  to  the  ranch,  viewed 
the  fruit,  made  the  written  contract,  and 
paid  the  money.  Again,  the  appellant  insists 
that  even  this  Is  not  sufficient,  for  the  rea- 
son that  the  fruit  remained  in  the  same 
house,  in  the  same  bins,  and  on  the  sanae 
ranch  at  the  time  it  was  levied  upon  by  de- 
fendant, and  that  there  was  not  an  imme- 
diate delivery.  We  think  the  words  "imme- 
diate deliveiT"  must  be  given  a  reasonable 
construction.  The  words  do  not  mean  a  de- 
livery Instanter.  The  word  "Immediate"  is 
defined  in  Bouvler's  Law  Dictionary  (Rawle's 
Revision),  where  it  Is  said:  "Strictly,  it  im- 
plies not  deferred  by  any  lapse  of  time ;  but. 
as  usually  employed,  It  is  rather  within  rea- 
sonable time,  having  due  regard  to  the  na- 
ture and  circumstances  of  the  case.  This 
word  and  'immediately'  are  of  no  very  defi- 
nite signification,  and  are  much  subject  to 
the  context  In  legal  proceedings  they  do 
not  impart  the  exclusion  of  any  Interval  of 
time."  The  author  refers  to  Howell  et  at  r. 
Gaddis  et  al.,  31  N.  J.  Law,  313,  where  It  waa 
so  held.  In  the  later  case  of  Neldon  t. 
Smith,  36  N.  J.  Law,  148,  It  was  held  that 
"Immediate  delivery"  as  to  coal  had  a  trade 
meaning  among  coal  shippers,   and  meant 
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during  the  currcnt  montb  in  wlilch  tlie  of- 
fer is  made  and  accepted.  The  Supreme 
Court  of  Missouri  held  in  a  iate  case  that 
"immediate  notice"  may  be  construed  to 
mean  reasonable  notice.  McFarlaud  t.  Unit- 
ed States  Mutual  Ace.  Ass'n,  27  S.  W.  436. 
Our  own  court  in  the  early  case  of  Samuels 
V.  Gorham,  5  Cal.  227,  said:  "By  an  im- 
mediate delivery  is  not  meant  a  delivery  in- 
stanter;  but  the  character  of  the  property 
sold  and  all  the  circumstances  must  be  tak- 
en into  consideration  in  determining  whether 
there  was  a  delivery  within  a  reasonable 
time  so  as  to  meet  the  requirement  of  the 
statute,  and  this  will  often  be  a  question 
of  fact  for  the  Jiuy."  In  Carpenter  v.  Clark, 
2  Nev.  246,  it  was  said:  "Perhaps  a  delay 
of  two  or  three  days  in  making  a  delivery, 
after  the  sale  is  otherwise  complete,  might 
not  be  sufficiently  immediate  to  meet  the  re- 
quirements of  the  statute.  That  is  a  fact, 
however,  which  is  to  be  determined  by  a 
consideration  of  all  the  circumstances  of 
each  case."  In  Bassinger  v.  Spangler,  9  Colo. 
189,  10  Pac.  809,  it  was  held  that  the  fact 
that  property  was  sold  one  day  and  not  de- 
livered until  the  next  does  not  render  the 
sale  void.  These  cases  were  cited  and  ap- 
proved by  this  court  in  Dubois  v.  Spinks,  114 
Cal.  289,  46  Pac.  95,  where  it  was  held  that 
when  a  large  pile  of  126  corda  of  wood  is 
placed  upon  land  leased  by  the  woodcutters 
In  order  to  retain  possession  of  it  as  security 
for  their  services,  and  the  owner  of  the  wood 
gave  plaintiCC  a  bill  of  sale  in  order  to  get 
money  to  pay  the  woodcutters,  and  pointed 
it  out  to  him  as  being  his,  the  delivery  was 
BufBcient.  Tills  occurred  on  November  20th. 
The  wood  was  not  marked  in  any  way,  nor 
any  one  placed  in  charge  of  it.  It  was  un- 
derstood that  whatever  lien  the  woodcutters 
had  on  the  wood  should  inure  to  the  benefit 
of  plaintiff.  The  constable,  Spinks,  seized 
the  wood  on  November  23d  by  virtue  of  a 
writ  of  execution.  It  was  said  in  the  opin- 
ion that  delivery  is  a  question  of  fact,  and, 
where  "tlie  evidence  tends  to  prove  such 
delivery  and  change  of  possession,  the  find- 
ing of  the  court  will  not  be  disturbed."  In 
the  late  case  of  Hickey  v.  Coschlna,  133  Cal. 
81,  65  Pac.  313,  It  was  held  that  the  employ- 
ment by  the  vendee  of  the  vendor  in  and 
about  the  cigar  store,  although  a  suspicious 
circumstance,  was  not  conclusive,  and,  in 
speaking  of  an  immediate  delivery  and  con- 
tinued change  of  possession,  the  court  said: 
"The  evidence  upon  this  question  was  con- 
flicting, but  the  Jurors  were  the  judges  of 
the  question  of  fact,  and  by  their  verdict 
they  have  determined  that  there  was  such 
immediate  delivery  and  actual  and  continued 
change  of  possession."  In  this  case  the  dried 
frtilt  had  to  be  sacked  before  it  could  be 
safely  moved  by  plaintiff.  It  was  not  re- 
quired of  plaintiff  that  he  should  have  taken 
men  to  the  ranch  and  commenced  sacking 
it  on  the  night  of  the  6th.  He  did  hire  a 
man  to  go  out  to  the  ranch  and  take  charge 
CaURep.  74-77  P.— 49 


of  it  until  the  men  could  reach  there  on  the 
morning  of  the  7th  for  the  purpose  of  sack- 
ing it.  The  man  so  hired  went  to  the  ranch 
and  to  the  fruithoase.  If  he  had  slept  in  the 
fruithouse,  and  had  his  breakfast  brought  to 
liim  there,  and  had  been  there  when  the 
sheriff  arrived,  it  would  only  have  informed 
the  sheriff  that  the  fruit  had  been  sold  to 
plaintiff,  who  was  claiming  possession 
through  such  hired  man.  The  same  notice 
was  given  to  the  sheriff  immediately  after 
he  went  to  the  fruithouse.  Before  he  at- 
tempted to  move  the  fruit,  and  before  any 
expense  had  been  incurred  in  moving  it,  he 
was  met  by  Waltz,  who  showed  him  his  au- 
thority in  writing  from  plaintiff,  and  said  to 
him:  "You  are  meddling  with  somebody 
else's  fruit;  that  fruit  belongs  to  Mr.  Fee- 
ley."  The  defendant  when  he  went  to  the 
ranch,  appears  to  have  gone  to  the  fruithouse, 
and  then  opened  the  door  and  went  in  with- 
out any  permission  from  any  one.  He  found 
no  one  in  the  fruithouse.  He  did  find  Waltz 
on  the  premises,  claiming  to  be  in  charge. 
He  did  not  find  tiray  Bros,  there. 
We  advise  that  the  order  be  affirmed. 

We  concur:    GBAY,  C;  SMITH,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  order  appealed  from  is  affirmed: 
LOltlGAN,  J,;  HENSHAW,  J.;  McFAR- 
LAND.  J. 

148  Cal.  214 

BRADLEY  t.   VOOR  SANGER   et   al..   Elec- 
tion Com'rs.     (S.  F.  3,734.) 

(Supreme  Court  of  California.    May  10,  1904.) 

APPEAIr-HOOT  CASE — INJUNCTION  TO  BESTBAIN 
ELECTION. 

1.  Where,  before  the  hearing  of  an  appeal 
from  a  judgment  denying  an  injunction  to  re- 
strain an  election,  the  election  has  been  held, 
the  terms  of  the  old  officers  have  expired,  and 
the  new  incumbents  have  been  installed,  and  the 
record  fails  to  show  that  any  judgment  for  costs 
was  rendered,  the  appeal  presents  only  a  moot 
case,  and  will  be  dismissed. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  J.  M.  Sea  well.  Judge. 

Suit  by  Richard  Bradley  against  A.  W. 
Voorsanger  and  others,  as  the  board  of  elec- 
tion commissioners  of  the  city  and  county  of 
San  Francisco,  and  Thomas  J.  Walsh,  as  reg- 
istrar of  voters  of  said  city  and  county.  Judg- 
ment for  defendants  entered  on  sustaining  a 
demurrer  to  the  complaint,  and  plaintiff  ap- 
peals.   Dismissed. 

P.  F.  Dunne,  for  appellant.  Franklin  K. 
Lane,  City  Atty.,  and  R,  M.  Sims,  Asst.  City 
Atty.,  for  respondents. 

CHIPMAN,  C.  Plaintiff,  a  taxpayer,  seeks 
to  enjoin  the  defendants  the  board  of  election 
commissioners  of  tlie  city  and  county  of  San 
Francisco  and   defendant  the  registrar  of 
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voters  from  expending  any  money,  making 
or  drawing  any  demands  in  writing  upon  the 
funds  of  said  city  and  county,  for  tlie  pur- 
pose of  procuring  to  be  held  and  holding  In 
said  city  and  county  a  general  election  In 
November,  1903,  to  fill  the  ofHces  of  mayor, 
18  supervisors,  auditor,  treasurer,  assessor, 
tax  collector,  recorder,  city  attorney,  district 
attorney,  public  administrator,  county  clerk, 
sheriff,  and  coroner,  which  said  offices  it  is 
alleged  in  the  complaint  (filed  September  24, 
1003)  were  then  held  by  incumbents  elected 
at  the  regular  general  election  in  November, 
1901.  It  is  alleged  that  the  expenditure 
threatened  to  be  made  by  defendants  "will 
be  unnecessary  and  Illegal,  and  a  charge  and 
burden  on  this  plaintiff  and  all  taxpayers  in 
the  city  and  county,"  who,  It  is  alleged,  are 
without  adequate  remedy  at  law.  A  demur- 
rer was  interposed  on  several  grounds,  which 
was  sustained,  and,  plaintiff  declining  to 
amend,  defendants  had  judgment,  which  was 
rendered  prior  to  the  holding  of  said  election. 
Plaintiff  appeals  from  the  Judgment 

Defendants  have  made  a  motion  to  dismiss 
the  appeal  on  the  ground  that  there  is  no  real 
or  substantial  controversy  between  the  par- 
ties to  the  suit;  that  no  right  of  plaintiff  can 
be  affected  or  determined  by  this  appeal: 
that  the  acts  on  the  part  of  defendant  sought 
to  be  enjoined  have  been  performed,  and 
there  now  remains  to  be  performed  by  de- 
fendants no  act  with  regard  to  incurring  in- 
debtedness for  or  appropriating  or  expending 
money,  or  drawing  any  demand  with  regard 
to  said  elections  held  in  November,  1903. 
Appellant  contends,  first,  that  he  Is  entitled 
to  pursue  his  appeal  against  the  Judgment 
for  costs,  the  cause  being  in  equity,  regard- 
less of  the  amount  (citing  Harrmi  v.  Harron. 
123  Gal.  508,  56  Pac.  334);  and,  second,  that 
this  is  not  a  moot  case,  even  though  the  spe- 
cial matter  at  which  the  Injunction  pointed 
has  become  an  accomplished  fact  Appellant 
states  his  position  thus:  "It  must  be  remem- 
bered that,  If  the  point  upon  which  the  appeal 
is  rested  is  well  taken,  the  county  officers 
now  incumbent  are  entitled  to  continue  their 
Incumbency,  the  recent  election  to  the  contra- 
ry notwithstanding.  These  incumbents  would 
therefore  be  authorized  to  enjoin  the  recently 
elected  officers.  In  prevention  of  breaches  of 
the  peace,  from  forcibly  entering  Into  pos- 
session of  the  offices  in  question,  and  such  In- 
junction would  be  retained  until  the  recently 
elected  claimants  should  establish  their  title 
at  law"— citing  cases,  among  which  is  Brit- 
ton  V.  Election  Commissioners,  129  Oal.  337, 
61  Pac.  1115,  51  L.  R.  A.  115.  Appellant's 
brief  was  filed  in  December,  1903.  Since 
that  time  the  late  Incumbents,  referred  to  by 
appellant,  have  ceased  to  be  officers  by  the 
expiration  of  their  several  terms  of  office, 
and  their  successors  have  been  duly  installed 
lu  office.  We  cannot  see  how,  by  any  possi- 
ble contingency,  the  discussion  of  plaintiff's 
alleged  ground,  upon  which  he  bases  his  ac- 
tion, would  now  be  otherwise  than  purely 


abstract  and  moot  Such  questions  this  court 
has  refused  to  consider.  No  Judgment  which 
could  be  rendered  upon  this  appeal  would 
afford  plaintiff  any  relief.  San  Diego  8.  D. 
V.  Supervisors,  97  Cal.  438,  32  Pac.  517;  Fos- 
ter V.  Smith,  115  Gal.  611,  47  Pac.  591;  Weav- 
er T.  Reddy,  135  Cal.  430,  67  Pac.  683.  As 
was  said  in  Matter  of  Manning,  139  N.  T. 
446,  34  N.  E.  031  (cited  In  Foster  v.  Smith, 
supra),  "The  demands  of  actual  practical  liti- 
gation are  too  pressing  to  permit  the  exam- 
ination or  discussion  of  academic  questions 
such  as  this  case  In  its  present  situation  pre- 
sents." The  record  does  not  sliow  that  judg- 
ment for  any  costs  was  entered. 
It  is  advised  that  the  action  be  dismissed. 

We  concur:    COOPER,  C;  GRAT,  C. 

For  the  reasons  stated  In  the  forosoing 
opinion,  the  action  is  dismissed:  McFAR- 
LAND,  J.;  LORIGAN,  J.;   HENSIIAW,  J. 


14S  Cat.  »S 

CRESCENT  CANAL  CO.  v.  montgom::::" 

et  al.    (8.  F.  2,758.) 
(Supreme  Court  of  California.    May  12,  lODl.l 

WATEBS  AND  WATER  COURSES— 1BBI<:.\T10.\  — 
BIGHTS  OF  PUBLIC — CONSTRUCTION  Of  fAS.VL 
—CONSENT  or  I.ANDOWNEB—BSTOPPBI,— NO- 
TICE TO   VENDEES. 

1.  Owners  of  land  and  of  shares  of  8to<-k  in 
an  irrigation  company,  who  stand  by  and  per- 
mit the  company  to  extend  its  canal  through 
their  land,  and,  thouf^h  they  have  full  knowl- 
edge of  the  progress  of  the  work,  make  no  ot>- 
jectlon  thereto,  and  who,  after  the  completion 
of  the  canal,  sell,  with  their  lands,  certain  of 
their  shares  of  stock  as  part  of  the  same  trans- 
action, are,  together  with  their  grantees,  estop- 
ped to  assert  any  right  to  destroy  or  injure  the 
canal. 

2.  Under  Const,  art.  14,  S  1,  declaring  the  use 
of  water  appropriated  for  sale  or  distribution 
to  l)e  a  public  use,  an  irrigation  company  is  the 
agent  oi  the  state  in  the  administration  of  a 
public  use,  and  owners  of  land  who  tacitly  ac- 
quiesce in  the  construction  of  a  canal  by  such  a 
company  through  their  land,  while  they  may 
have  a  right  to  demand  and  receive  compensa- 
tion for  any  damage  to  their  lands  caused  there- 
by, have  no  right  to  abate  the  canal  by  ac- 
tion, nor  to  injure  or  destroy  it,  thus  jeopard- 
izing the  interests  of  the  community  dependent 
on  the  continuous  operation  of  the  canal. 

3.  Persons  who  purchase  land  after  an  iiri- 
gation  canal  has  been  completed  and  is  in  op- 
eration take  It  with  notice  of  and  subject  to  the 
rights  of  the  irrigation  company  against  their 
vendors. 

In  Banc.  Appeal  from  Superior  Coart, 
Fresno  Ootmty;  H.  Z.  Austin,  Judge. 

Action  by  the  Crescent  Canal  Company 
against  L.  Y.  Montgomery  and  others.  From 
an  order  denying  a  motion  for  a  new  trial, 
plaintiff  appeals.    Reversed. 

Frank  H.  Short  for  appellant  B.  D.  Ed- 
wards and  W.  C.  Graves,  for  respondents. 

BEATTT,  C.  J.  The  plaintiff  Is  a  corpora- 
tion organized  and  existing  under  the  laws 
of  the  state  of  California  for  the  purpose  of 
diverting  water  from  King's  river  by  means 
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o£  a  cunai  and  conveying  It  to  the  owners  of 
adjacent  ]aiids  for  irrigation,  domestic  uses, 
etc.  The  main  canal,  which  is  a  large  one, 
can-j'ing  250  cubic  feet  of  water  per  second, 
was  constructed  prior  to  the  year  1887,  and, 
as  first  laid  out,  headed  in  the  river  at  a 
point  on  section  5  of  a  certain  township.  In 
1887  Poyser  and  Johns  were  owners  of  about 
480  acres  in  the  adjoining  section  4  of  the 
same  township,  and  were  also  owners  of 
.ibout  500  acres  more  on  the  line  of  the  canal, 
and  Irrigable  therefrom.  They  were  at  the 
same  time  stoclsholderB  of  the  plaintiff,  and 
seem  to  have  held  a  share  of  the  stock  fully 
proportioned  to  the  acreage  of  their  lands; 
the  evidence  being  to  the  effect  that  a  share 
of  stock  represented  the  right  to  water  for 
the  irrigation  of  320  acres.  While  they  were 
the  owners  of  said  lands  and  shares  of  stock, 
the  corporation  decided  to  extend  its  canal 
through  their  480-acre  tract  in  section  4  to  a 
higher  point  of  diversion  on  the  riv^;  and 
this  seems  to  have  been  done  for  the  purpose 
of  Insuring  a  supply  of  water  necessary  for 
the  uses  of  the  company.  Without  obtaining 
any  conveyance  of  a  right  of  way  for  its 
canal,  and,  according  to  the  evidence  of 
Poyser  and  Johns,  without  even  asking  their 
oral  consent,  the  work  was  pushed  forward 
to  completion  by  the  company  between  Sep- 
tember, 1887,  and  February,  1888,  since  which 
•time  the  canal,  except  when  broken  by  acci- 
dent or  design,  has  been  operated  by  the 
plaintiff  for  the  supply  of  the  owners  of  a 
large  body  of  agricultural  land  with  water 
for  irrigation  and  domestic  purposes.  The 
evidence  shows  without  conflict  that  both 
Poyser  and  Johns  were  present  on  one  or 
more  occasions  while  the  work  of  extending 
the  canal  through  their  land  in  section  4  was 
in  progress,  and  before  its  completion,  and 
that  they  never  made  any  objection.  They 
were  at  the  time  stockholders  of  the  com- 
pany, and  as  such  Interested  in  the  improve- 
ment to  the  canal;  and  afterwards,  when 
they  sold  their  lands  Irrigable  therefrom  they 
transferred  to  their  vendees  certain  of  their 
shares  of  the  corporation  stock  as  part  of  the 
same  transaction.  There  is  evidence  to  the 
effect  that  before  the  extension  of  the  canal 
was  undertaken  the  consent  of  Poyser  was 
asked  and  expressly  given  with  the  assurance 
that  It  was  all  right,  and  that  there  would  be 
no  difficulty  about  obtaining  the  right  of  way 
over  the  land;  but,  this  being  denied  by  him, 
we  lay  it  out  of  consideration.  It  is  at  least 
certain  beyond  dispute  that  both  Poyser  and 
Johns  knew  of  the  extension  while  it  was 
being  made;  that  they  were  interested  in  the 
Improvement,  both  as  stockholders  of  the  cor- 
poration and  as  owners  of  land  under  the  ca- 
nal and  dependent  upon  it  for  water;  that 
they  made  no  objection  to  the  extension  while 
it  was  being  made,  or  ever  afterwards,  but 
did,  in  selling  their  lands  irrigable  from  the 
Improved  canal,  transfer  to  their  vendees 
shares  of  their  stock  with  their  incidental 
wutor  right    In  December,  1888,  and  nearly 


two  years  after  the  completion  of  the  exten- 
sion, they  sold  their  land  In  section  4  to  the 
Montgomerys  (the  original  and  present  nom- 
inal defendants),  who,  two  years  later  (in 
December,  1801),  entered  upon  the  canal  with 
men  and  teams  and  scrapers  and  commenced 
leveling  its  embankments.  This  action  was 
then  commenced  to  enjoin  the  destruction  of 
the  canal  and  for  damages.  The  defendants, 
in  addition  to  their  answer,  filed  a  cross-bill 
alleging  the  unlawful  entry  of  the  plaintiff 
upon  their  lands,  and  praying  the  abatement 
and  removal  of  the  canal  as  a  nuisance.  In 
this  condition  the  action  slumbered  until 
1896.  In  the  meantime  the  Montgomerys 
reconveyed  the  lands  to  Johns  in  satisfaction 
of  a  purchase-money  mortgage,  and  be  con- 
veyed a  small  parcel  of  40  acres  (October, 
1896)  to  J.  O.  James.  As  to  all  the  rest  of 
the  tract  the  plaintiff  has  acquired  the  land 
or  rights  of  way,  but  James,  as  the  ownor  of 
40  acres  embracing  a  portion  of  the  exten- 
sion, continues  the  defense  of  the  action  and 
the  prosecution  of  an  amended  cross-com- 
plaint in  the  name  of  the  original  defendants. 
In  May,  1807,  after  the  Montgomerys  had 
ceased  to  be  owners  of  any  interest  in  the 
land,  a  judgment  was  entered  in  this  action, 
on  their  stipulation,  in  favor  of  the  plaintiff. 
James  moved  to  set  aside  this  judgment  and, 
his  motion  being  denied,  appealed  to  this 
court,  where  the  order  was  reversed.  124 
Cal.  134,  56  Pac.  707.  The  cause  was  then 
tried,  and  upoa  findings  of  the  superior  court 
judgment  was  entered  In  favor  of  James  for 
Us  costs.  The  plaintiff  appeals  from  an  or- 
der denying  its  motion  for  a  new  trial,  and  in 
support  of  its  appeal  contends  that  several 
of  the  material  findings  of  the  court  are  in 
conflict  with  the  evidence. 

The  court,  amongst  other  things,  finds  that 
Poyser  and  Johns  never  consented  to  the  ex- 
tension of  the  canal.  The  evidence  of  Poy- 
ser and  Johns  sustains  this  finding  so  far  as 
an  express  consent  is  concerned,  but  a  tacit 
consent,  evidenced  by  conduct  quite  as  sig- 
nificant as  any  express  words  could  possibly 
be,  is  proved  by  evidence  which  is  not  only 
uncontradicted,  but  is  expressly  admitted  by 
Poyser  and  Johns  to  be  true.  It  is  confirmed 
also  by  the  circumstances  and  situation  of 
the  parties.  There  can  be  no  doubt  that 
Poyser  and  Johns  knew  that  the  work  was 
being  done  before  it  was  completed,  and  the 
point  of  diversion  changed;  and  there  is  as 
little  doubt  that  they  gave  it  their  tacit  ap- 
proval, and  profited  by  it  The  court  also 
found  that  the  defendants  entered  upon  the 
canal  and  commenced  destroying  it  but  not 
wrongfully  or  without  right  This  is  one  of 
the  findings  of  fact  upon  an  issue  made  by 
the  pleadings,  and  is  contrary  to  the  evidence 
if,  as  matter  of  law,  the  injury  to  the  canal 
was  wrongful  and  unlawful.  We  think  it 
very  clear  that  the  acts  of  defendants  were 
both  wrongful  and  unlawful.  Even  if  no 
interest  was  involved  except  that  of  the  par- 
ties to  the  action,  we  think  the  facts  stated 
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were  sufficient  to  estop  Poyser  and  Johns  and 
tbeir  grantees  from  the  assertion  of  any  right 
to  destroy  or  injure  the  canal;  but  the  case 
involres  another  consideration.  The  plain- 
tiff is  the  agent  of  the  state  in  the  adminis- 
tration of  a  public  use  (Const  art.  14,  {  1), 
and  is  within  the  protection  of  the  princi- 
ple of  the  decision  and  of  the  authorities  cit- 
ed In  Kresno  St.  Ry.  Co.  T.  S.  P.  Co.,  135  Cal, 
202,  67  Pac.  773,  and  of  Sou.  Cal.  Ry.  Co.  v. 
SlauRon,  138  Cal.  342,  71  Pac.  352,  94  Am.  St 
Rep.  58.  It  is  to  be  presumed  that  a  farming 
community  dependent  for  a  yital  necessity 
upon  the  continuous  operation  of  this  canal 
has  become  established  upon  the  lands  which 
it  covers.  The  establishment  of  such  a  com- 
munity, with  the  improvements  and  expendi- 
tures necessarily  involved,  was  one  of  the  re- 
sults of  the  acquiescence  of  Poyser  and 
Johns  in  the  extension  and  increased  efficien- 
cy of  the  canal.  They  may  have  had  a  right 
to  demand  and  receive  a  reasonable  compen- 
sation for  any  damage  to  their  lands  caused 
by  such  extension.  But  they  bad  no  right  to 
abate  the  canal  by  action,  and  no  right  to  in- 
jure or  destroy  it  The  Montgomerys  pur- 
chased the  land  after  the  canal  was  com- 
pleted and  in  operation.  This  was  notice  to 
them  of  the  rights  of  plaintiff  as  against 
their  vendors,  and  they  took  subject  to  those 
rights.  If  Poyser  and  Johns  had  no  right  to 
demand  a  removal  of  the  canal,  and  no  right 
to  injure  it  still  less  had  their  vendees,  the 
original  defendants,  and  James  is  certainly 
In  no  better  case  than  they  were. 
The  order  of  the  superior  court  is  reversed. 

We  concur:  SHAW,  J.;  VAN  DYKE,  J.; 
HENSHAW,  J.;  ANGELLOTTI,  J.;  LORI- 
GAN,  J.;  McFARLAND,  J. 


143  Cal.  2!3 
PROVIDENT    MUT.    BUILDING-LOAN 
ASS'N  v.  DAVIS  et  al.    (L.  A.  1,148.) 
(Supreme  Court  of  California.    May  12,  1004.) 

COUNTERCLAIMS— EXISTENCE  AT  COMMKNCK- 
MENT  OF  ACTION— PLEADING — BUILDING  AND 
LOAN  ASSOCIATIONS  —  BY-LAWS— MATURITY 
VALUE  OP  STOCK— INITIATION  FEE— TITLE  OF 
STATUTE. 

1.  Under  Code  Civ.  Proc.  t  438,  providing 
that  a  counterclaim  must  be  existing  at  the 
time  of  the  commencement  of  the  action,  Jt  is 
not  cnoHjth  to  allege  that  at  that  time  plaintiff 
was  indebted  in  a  certain  sum  on  a  contract  for 
the  express  pavment  of  money,  as  the  liability 
may  not  have  matured,  or  the  indebtedness  be 
immediately  payable.  ,        ,  . 

2.  The  allegation  of  a  counterclaim  that  plain- 
tirs  indebtedness  is  "now  due  and  payable, 
even  treated  as  a  statement  of  fact,  does  not 
show  that  the  counterclaim  existed  at  the  time 
of  the  commencement  of  the  action,  as  required 
by  Code  Civ.  Proc.  S  438. 

3.  A  member  of  a  buildinft  and  loan  associa- 
tion ajtreeing  to  by-laws  fixing  the  withdrawal 
value  of  his  stock  in  case  he  ceases  to  be  a 
member  is  bound  thereby,  the  by-laws  not  con- 
traveninR  any  law. 

4.  A  deduction  for  the  maturity  reserve  fund 
from  the  first  payment  on  stock  of  a  building 
and  loan  association,  as  provided  by  its  by- 


laws, is  not  a  violation  of  Civ.  Code,  i  634,  lim- 
iting an  entrance  fee  to  a  smaller  sum. 

5.  Act  March  23,  1893  (St  1893,  p.  233,  c. 
188),  entitled  "An  act  creating  a  board  of  com- 
missioners of  the  building  and  loan  associations 
and  prescribing  their  duties  and  powers,"  aee- 
tion  19  of  which  fixes  the  withdrawal  value  of 
shares,  contravenes  Const  art.  4,  {  24,  providing 
that  an  act  shall  embrace  but  one  subject,  which 
shall  be  expressed  in  the  title. 

In  JSanc.  Appeal  from  Superior  Court.  Los 
Angeles  County;  N.  P.  Conrey,  Judge 

Action  by  the  Provident  Mutual  Building- 
Loan  Association  against  John  W.  Davis  and 
others.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  the  motion  of  defend- 
ant Brown  for  a  new  trial,  be  appeals.  Af- 
firmed. 

Frank  G.  Bryant  and  Herbert  Cutler 
Brown,  for  appellant  O.  B.  Carter,  for  re- 
spondent 

LORIGAN,  J.  The  plaintiff,  a  building  and 
loan  association,  brought  this  action  to  fore- 
close a  mortgage  given  by  defendants  John 
W.  Davis  and  liis  wife,  Virginia,  to  secure 
pajonent  of  a  note  executed  by  John  W.  Da- 
vis In  favor  of  plaintiff;  making  H.  C.  Brown, 
who  had  8ul>sequently  become  the  owner  of 
tlie  property,  a  party  defendant  Brown  fil- 
ed an  answer  and  counterclaim.  Tbe  Davlaes 
made  default  Plaintiff  demurred  to  the  conn- 
terciaiut  on  the  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  counterclaim, 
and  the  demurrer  was  sustained.  Upon  the 
remaining  issues  the  court  found  for  plaintiff; 
directing  the  usual  decree  of  foreclosure  and 
sale  of  the  mortgaged  premises,  and  the  en- 
try of  a  deficiency  judgment  if  any,  against 
John  W.  Davis.  From  an  order  denying  his 
motion  for  a  new^  trial,  and  from  the  Judg- 
ment Brown  appeals. 

The  counterclaim  sought  to  be  Interposed 
was  as  follows:  "And  as  and  for  a  separate 
and  special  defense  to  the  said  action,  de- 
fendant Brown,  by  way  of  counterclaim,  al- 
leges that  he  has  acquired  all  tbe  right,  title. 
and  interest  of  defendant  John  W.  Davis 
and  Virginia  Davis,  bis  wife,  in  and  to  the 
said  mortgaged  premises,  and  Is  now  tl>e 
owner  thereof;  that  the  said  plaintiff  was  on 
the  1st  day  of  June,  1900,  indebted  to  Messrs. 
!kliller  and  Brown  for  the  sum  of  ^350  upon 
a  contract  for  the  express  payment  of  money: 
that  thereafter,  and  prior  to  the  commence- 
ment of  this  action,  Messrs.  Miller  and  Brown 
duly  assigned  said  claim  to  the  defendant 
Brown,  herein,  and  that  said  defendant  is 
now  the  owner  and  holder  thereof;  and  tliat 
the  same  has  not  been  paid,  nor  any  part 
thereof,  and  that  tbe  same  is  now  due  and 
payable." 

1.  The  appellant  Insists,  as  ground  for  a 
reversal  of  the  Judgment  that  the  court  erred 
in  sustaining  the  demurrer  to  his  counter- 
claim. Before  proceeding  to  a  consideration 
of  this  point  it  is  necessary  to  mention  tint 
tlie  complaint  in  the  action  was  filed  June 
5, 1900;  and  the  answer  in  which  the  oounte*^ 
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claim  Is  set  up,  on  August  3,  1900.  It  is  pro- 
vided by  section  438  of  the  Code  of  OlvU 
Procedure,  authorizing  the  interposition  of 
counterclaims,  that  the  "counterclaim  must 
be  one  existing  at  the  time  of  the  commence- 
ment of  tlie  action."  It  Is  insisted  by  the 
plaintiff  that  It  does  not  appear  from  the  coun- 
terclaim, as  pleaded,  that  it  existed  at  the 
time  the  action  was  commenced;  and  in  this 
we  think  it  is  correct,  and  that  the  demurrer 
wns  properly  sustained.  All  that  defendant 
sets  up  In  his  counterclaim,  aside  from  the 
assignment  of  the  claim  by  Messrs.  Miller 
and  Brown  to  himself,  Is  that  "plaintiff  was 
on  the  1st  day  of  June,  1900,  Indebted  to 
Messrs.  Miller  and  Brown  in  the  sum  of  $350 
upon  a  contract  for  the  express  payment  of 
money;  •  •  •  that  the  same  bad  not  been 
paid,  nor  any  part  thereof;  and  that  the  same 
is  now  due  and  i)ayable."  These  allegations 
do  not  show  the  existence  of  any  counter- 
claim In  favor  of  defendant  at  the  time  of 
the  commencement  of  the  action.  To  state 
that  plaintiff  was  on  June  1,  1900,  "Indebted 
•  •  •  in  the  sum  of  $350  upon  a  contract 
for  the  express  payment  of  money,"  is  not 
an  allegation  from  which  it  appears  that  such 
amount  was  due  at  that  date,  nor  is  such  an 
allegation  the  equivalent  of  a  statement  of 
facts  from  which  it  would  appear  that  a  right 
of  action  then  existed  to  recover  it.  The  term 
"indebted"  means  that  a  complete  and  absolute 
liability  exists— complete  and  absolute  to  the 
extent  that  ultimate  payment  must  be  made— 
but  it  does  not  necessarily  mean  that  such 
liability  has  matured,  or  that  an  indebtedness 
is  immediately  payable.  Indebtedness  In- 
cludes as  well  obligations  which  are  yet  to 
become  due  as  those  which  are  already  ma- 
tured. So  to  allege  merely  that  one  is  in- 
debted, without  any  statement  of  facts  show- 
ing a  present  right  to  enforce  payment,  does 
not  disclose  any  legal  liability,  because  there 
may  be  an  existing  indebtedness  without  any 
liability  for  present  payment.  The  only  au- 
thority cited  by  appellant  to  sustain  his  plead- 
ing is  the  case  of  Pleasant  v.  Samuels,  114 
Cal.  34,  45  Pac.  998.  In  that  case,  however, 
the  pleading  was  on  common  counts,  in  one 
of  which  It  was  alleged  that  "defendant  is 
Indebted  to  plaintiff  in  the  sum  of  $32,364.06 
on  account  of  money  heretofore,  at  the  special 
instance  and  request  of  defendant  paid  out, 
expended,  loaned,  and  advanced  ♦  •  *  to 
defendant  by  plaintiff."  This  allegation  fol- 
lowed tbe  language  employed  In  charging  on 
the  common  count  in  debt  at  common  law, 
which  count  may  still  be  used  to  state  a  cause 
of  action  under  our  practice.  And  from  the 
allegation  in  such  count  that  moneys  were 
paid  out  and  expended  at  the  special  instance 
and  request  of  defendant,  the  rule  of  law  has 
always  been  that  these  facts  raise  an  implied 
promise  on  the  part  of  the  defendant,  and  a 
legal  liability  to  pay  immediately  on  demand. 
No  such  immediate  liability  is  implied,  how- 
ever, where  the  allegation  is  of  an  express 
contract  for  the  payment  Of  money;  and  nei- 


ther under  the  common  count,  nor  under  tbe 
general  practice,  is  a  present  liability  pre- 
sumed from  a  mere  use  of  the  term  "in- 
debted." Nor  is  the  defendant's  pleading  aid- 
ed by  bis  closing  allegation  "that  the  same  is 
now  due  and  payable."  This  is  only  a  con- 
clusion of  law,  yet,  treated  as  a  statement 
of  fact.  It  amounts  only  to  a  declaration  that 
at  the  time  of  the  filing  of  the  answer  the 
amount  was  due  and  payable.  As  the  Code, 
however,  requires  the  cause  of  action  on  the 
counterclaim  to  be  one  existing  at  the  time 
the  suit  in  which  it  is  interposed  is  com- 
menced, it  can  avail  defendant  nothing  to 
charge  plaintiff's  liability  as  of  a  period  two 
months  after  the  complaint  was  filed.  He 
should  have  stated  facts  showing  that  the 
claim  was  due  and  payable  when  suit  was 
commenced,  not  months  afterwards.  We 
think  the  demurrer  was  properly  sustained. 

2.  It  is  next  insisted  by  appellant  that  the 
withdrawal  value  of  the  stock  held  by  Davis, 
and  applied  in  part  payment  of  the  mort- 
gage, was  not  correctly  found  by  the  court. 
This  involves  the  amount  of  $30.31,  which 
was  deducted  by  the  association  from  the 
installments  paid  on  tbe  stock,  and  credited 
to  an  expense  fund,  pursuant  to  the  by-laws 
of  the  association.  Appellant  does  not  claim 
that  the  withdrawal  value,  after  making 
these  deductions,  is  not  correctly  calculated 
according  to  the  by-laws,  but  attacks  the 
validity  of  that  portion  of  such  by-laws  which 
provides  for  an  expense  fund;  contending 
that  the  expenses  of  the  association  must  be 
paid  out  of  the  profits  earned,  and  not  by 
deductions  made  from  installments  paid  in 
on  the  stock.  As  to  the  creation  of  this  ex- 
pense fund,  the  by-laws  provide  for  a  ma- 
turity reserve  fund,  which  shall  consist  of 
an  amount  equal  to  2  per  cent,  of  the  ma- 
tured value  of  all  Installment  shares,  and  is 
taken  from  the  first  payment.  The  by-laws 
provide  further  that  the  expense  fund  shall 
consist  of  this  maturity  reserve  fund,  and 
20  cents  per  share  per  quarter,  though  the 
shares  were  in  fact  only  charged  10  per 
cent,  from  the  monthly  payments,  which 
anrounts  to  less  than  20  cents  quarterly. 
The  $30.31  is  claimed  to  have  been  errone- 
ously charged  against  Davis  by  reason  of  the 
credits  to  said  two  funds,  reducing  to  that 
extent  the  withdrawal  value.  When  we  con- 
sider Davis'  relation  to  the  plaintiff  associa- 
tion and  its  by-laws,  we  cannot  perceive  that 
he  lias  any  reason  to  complain  of  these  char- 
ges, unle'^s  by  some  provision  of  law  they 
were  Illegally  made.  It  is  elementary  law 
that  corporations  have  power  to  enact  by- 
laws for  their  internal  government,  deter- 
mining the  rights  and  regulating  the  duties 
of  stockholders  or  members,  and  providing 
for  the  unforeseen  details  which  may  arise 
in  the  transaction  of  their  business.  These 
by-laws,  when  properly  passed,  and  not  in- 
consistent with  the  charter  under  which  the 
corporation  is  organized,  or  with  the  Con- 
stitution of  either  the  United  States  or  of  tbe 
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state,  or  its  lawB,  are  valid  and  binding  upon 
tbe  corporation  and  each  of  its  members. 
When  the  sbares  of  platntlfTs  stock  were  is- 
sued to  Davis,  be  became  a  member  of  tbe 
association,  and  subject  to  its  by-laws.  Wben 
be  obtained  tbe  loan  from  plaintiff  and  exe- 
cuted the  contract  of  mortgage,  be  agreed 
with  both  tbe  association  and  his  fellow 
members  that  In  case  of  withdrawal  he 
would  be  entitled  only  to  the  surrender  value 
of  big  stock,  as  fixed  by  tbe  rules  and  by- 
laws of  the  association.  It  is  the  policy  of 
tbe  law  to  hold  parties  to  their  contracts. 
When  a  person  desires  to  borrow  money 
from  a  building  and  loan  association,  and  for 
that  purpose  becomes  a  member,  his  rights 
must  be  measured  by  tbe  terms  of  bis  con- 
tract; and,  if  be  agrees  to  by-laws  which 
fix  the  withdrawal  value  of  his  stock  In  case 
be  ceases  to  be  a  member,  be  does  so  of  his 
own  free  will,  and  must  abide  by  bis  con- 
tract in  case  be  withdraws  from  the  associa- 
tion. Any  other  rule  would  lead  to  endless 
confusion  and  litigation.  As,  then,  the  sur- 
render value  of  this  stock  was  correctly  cal- 
culated under  tbe  by-laws  of  the  association 
in  which  he  was  a  member,  he  must  abide 
by  such  result,  unless,  as  we  have  said,  there 
is  some  provision  of  law  invalidating  the  by- 
laws under  which  tbe  calculations  were  made. 
Defendant  Davis  held  five  shares  of  tbe  stock, 
of  the  matured  value  of  $500;  and  tbe  de- 
duction made  from'  the  first  payment  for  tbe 
maturity  reserve  fund,  as  provided  for  in 
the  by-laws,  was  2  per  cent,  of  the  matured 
value,  or  ?10.  It  is  contended  by  appellant 
that  this  charge  was  in  fact  an  Initiation  fee, 
and  thus  violative  of  section  634,  Civ.  Code, 
which  provides  that  a  building  and  loan  as- 
sociation shall  be  permitted  to  charge  an  en- 
trance not  exceeding  10  cents  on  each  share. 
But  it  does  not  appear  that  any  entrance 
fee  was  charged.  The  amount  was  in  fact 
charged  on  the  shares  as  the  first  payment 
for  the  maturity  reserve  fund.  It  was  a 
payment  on  the  shares,  and  the  by-laws  pro- 
vided for  and  directed  its  application.  The 
application  was  agreed  to  by  Davis,  and  tbe 
money  paid  in  to  be  so  applied.  Appellant 
contends  that  under  section  19  of  an  act 
entitled  "An  act  creating  a  board  of  com- 
missioners of  the  building  and  loan  associa- 
tions, and  prescribing  their  duties  and  pow- 
ers," approved  March  23,  1893  (St.  1893,  p. 
233,  c.  188),  the  withdrawal  value  of  the 
shares  was  the  full  amount  paid  in,  with  no 
deductions  for  expenses.  The  section  pro- 
vides, among  other  things,  that  a  stockholder 
withdrawing  "shall  be  entitled  to  receive  tbe 
full  amount  paid  in  by  him  or  her,  together 
with  such  proportion  of  the  earnings  thereon 
as  tbe  by-laws  may  provide,  or  as  may  have 
been  fixed  by  tlie  board  of  dbrectors."  It  is 
contended  that  the  above  section  is  In  vio- 
lation of  section  24,  art.  4,  of  tbe  Constitu- 
tion, which  provides,  that  "every  act  shall 
embrace  but  one  subject,  which  subject  shall 
be  expressed  In  its  title."     We  think  that 


section  19  is  clearly  unconstitutional.  It  deals 
with  tbe  rights  of  stockholders  in  transac- 
tions with  tbe  corporation,  and  fixes  certain 
rules  in  case  a  stockholder  withdraws.  It 
has  nothing  to  do  with  tbe  duties  or  powers 
of  tbe  board  of  commissioners,  and  is  entirely 
foreign  to  tbe  title  of  the  act  The  title  of 
the  act  in  no  way  indicates  that  anything  Is 
contained  therein  as  to  tbe  rights  of  stock- 
holders, nor  to  their  ceasing  to  be  membera 
The  judgment  and  order  are  affirmed. 

We  concur:  SHAW,  J.;  VAN  DYKE,  J.; 
HENSHAW.J.;  ANGELLOTTI,  J.;  McFAU- 
LAND,  J. 


HI  Cal.  275 
McHATTON  v.  RHODES  et  al.    (L.  A.  1,271.) 

(Supreme  Court  of  California.    May  14,  19()i.) 

JCDOMENTS  —  FOBKIGN  JTJD0MENT8— CONCLf- 
SIVENESa— PBEBUlfPTION  OF  JUBI8DICTIOX — 
BEBVICR  BT  PUBLICATION— ABSENCK  OF  OB- 
DEB  —  EFFECT  —  BESCISSION  OF  CO.NTBACTS— 
ALTERNATIVE  JUDGMENTS— NECESSITY. 

1.  Under  the  provision  of  the  Constituf-on  of 
the  United  States  that  full  faith  and  credit  shnll 
be  given  in  each  state  to  the  judicial  proceed- 
ings of  every  other  state,  and  Code  Civ.  I'rof. 
§  1903,  subd.  16,  including  among  digputable 
presumptions  a  presumption  that  a  court  or 
judge,  acting  as  such,  whether  in  this  or  any 
Other  state,  was  acting  in  the  lawful  exercise 
of  his  jurisdiction,  all  presumptions,  in  an  ac- 
tion in  this  state,  are  that  a  court  of  general 
jurisdiction  in  another  state  had  jurisdiction  of 
an  action  before  it,  and  the  effect  of  a  recital 
in  the  judgment  entered  in  that  action  that  sum- 
mons was  served  by  publication  in  a  specified 
manner,  as  provided  in  the  statutes  of  that  state, 
is  that  the  summons  was  properly  published. 

2.  The  jurisdiction  of  courts  of  general  ju- 
risdiction as  to  persons  extends  in  a  general 
sense  to  persons  within  their  territorial  limits 
who  can  be  reached  by  their  process,  but  as  to 
proceedings  in  rem,  where  the  property  or  sub- 
ject of  the  action  is  within  the  territorial  lim- 
its of  the  state,  such  courts  may,  by  statutory 
provisions,  procure  jurisdiction  of  the  person 
of  a  nonresident  by  constructive  service  of  pro- 
cess. 

3.  The  presumption  that  prevails  in  a  collat- 
eral attack,  and  in  the  absence  of  anything  ap- 
pearing to  the  contrary,  in  support  of  a  judg- 
ment of  a  court  of  general  jurisdiction,  in  favor 
of  the  court's  having  obtained  jurisdiction  by 
proper  service  of  process,  is  tbe  same  where 
service  has  been  made  by  publication  as  where 
personal  service  has  been  had. 

4.  An  order  of  publication  of  summona  is  not 
part  of  the  judgment  roll,  and  its  absence  from 
the  record  does  not  show  a  failure  to  obtain  ju- 
risdiction by  service  by  publication. 

5.  In  an  action  for  the  rescission  of  a  con- 
tract under  which  plaintiff  had  transferred  cer- 
tain property  to  defendants,  where  the  complaint, 
which  was  verified,  alleged  that  the  proi)erty 
had  been  sold  by  defendants  and  the  proceeds 
converted  to  their  own  use,  and  the  answer  did 
not  deny  such  allegation,  it  was  not  necessary 
for  the  court  to  find  on  that  question,  nor  to 
render  a  judgment  in  the  alternative  for  the 
restoration  of  the  property  or  for  its  value. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;   Luclen  Shaw,  Judge. 

f  3.  See  Judgment,  vol.  30,  Cant  Dig.  {  931. 
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Action  by  W.  B.  HcHattoii  against  O.  H. 
Rhodes  and  otbers.  From  a  Jndgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Byron  Waters,  for  appellants.  John  W. 
Kemp,  for  respondent 

OOOPER,  C.  Appeal  from  Judgment  in 
favor  of  plaintiff.  The  record  consists  of  the 
Jndgment  roll  and  a  bill  of  exceptions. 

It  appears  by  the  complaint  that  a  contract 
was  made  between  the  plaintiff  and  defend- 
ant, by  which  plaintiff  transferred  to  defend- 
ant certain  personal  property  In  exchange 
for  a  tract  of  land  in  the  state  of  Missouri, 
which  defendant  Rhodes  claimed  to  own  at 
the  time  of  the  exchange.  Plaintiff  alleges 
that  after  the  exchange  he  discovered  that 
defendant  had  no  title  to  the  land  described 
in  the  deed,  that  the  representation  that  de- 
fendant had  such  title  was  false  and  fraudu- 
lent, and  that  plaintiff  has  rescinded  the 
contract.  The  Issne  was  thus  made  as  to 
whether  or  not  the  defendant  had  title  to  the 
land  at  the  time  be  attempted  to  convey  it 

It  appeared  tltat  one  Hattie  Meagher  was 
the  immediate  grantor  of  defendant  In  or- 
der to  prove  that  defendant  had  no  title  the 
plaintiff  offered,  and  the  court  admitted,  in 
evidence,  a  certlfled  copy  of  the  Judgment  of 
the  Bi^teenth  Judicial  Circuit  of  the  State 
of  Missouri,  In  a  case  where  A.  M.  Brown 
was  plaintiff  and  Hattie  Meagher  et  al.  de- 
fendants, which  judgment  directed,  among 
other  things,  that  a  deed  executed  by  Henry 
Diebels  and  Jennie  Diebels  to  Hattie  Mea- 
gher be  set  aside,  and  further  adjudged  the 
plaintiff  in  said  action  to  be  the  owner  In  fee 
simple  of  the  said  real  estate,  the  same  be- 
ing the  real  estate  described  in  the  complaint 
herein.  The  certified  copy  of  the  judgment 
was  admitted  in  evidence,  under  defendant's 
objection,  for  the  purpose  of  proving  that  de- 
fendant had  no  tide  to  the  land.  Upon  this 
evidence  the  court  found  that  the  defendant 
did  not  own  the  land  at  the  time  he  conveyed 
to  plaintiff,  and  gave  judgment  for  $750  and 
costs.  The  objection  to  the  judgment  bting 
admitted  in  evidence  was  upon  the  ground, 
among  others,  that  It  did  not  appear  there- 
from that  the  court  had  jurisdiction  of  the 
persons  of  Hattie  Meagher  and  J.  H.  Mea- 
gber,  her  husband,  who  are  conceded  to  have 
been  nonresidents  of  the  state  of  Missouri, 
I>ecaa8e  they  were  not  personally  served 
with  process  of  any  kind  in  the  state  of  Mis- 
sonri  or  elsewhere,  and  because  it  does  not 
appear  that  the  court  or  the  judge  thereof  in 
said  action  ever  made  any  order  requiring 
summons  or  other  process  to  be  served  b^ 
publication,  or  that  any  order  of  publication 
In  said  action  was  ever  made  at  all.  The  re- 
cital in  the  judgment  as  to  service  upon  the 
said  Hattie  Meagher  and  her  husband  is  as 
follows:  "The  above-named  defendants  have 
been  duly  notified  of  the  institution  of  this 
suit  by  publication  in  four  consecutive  issues 
of  tlie  MarahOeld  Mail,  a  weekly  newspaper 


printed  and  published  in  Webster  County, 
Mo.,  the  last  Insertion  being  more  than  thirty 
days  before  the  first  day  of  this  term  of 
court." 

It  is  conceded  that  the  court  rendering  the 
judgment  was  a  court  of  general  jurisdiction. 
I'laintlff  Introduced  In  evidence  section  2022 
of  the  Revised  Statutes  of  the  State  of  Mis- 
souri of  1890,  which  provides  that  if  it  is  al- 
leged in  the  petition  or  in  an  affidavit  that 
defendants,  or  some  of  them,  are  nonresi- 
dents of  the  state  and  cannot  be  served  In 
the  state,  the  court  In  which  the  suit  is 
brought  or.  In  vacation,  the  clerk  thereof, 
"shall  make  an  order  directed  to  the  nonreai- 
dents  or  absentees,  notifying  them  of  the 
commencement  of  the  suit  and  stating  brief- 
ly the  object  and  general  nature  of  the  peti- 
tion, and,  in  suits  in  partition,  describing 
the  property  sought  to  be  partitioned,  re- 
quiring such  defendant  or  defendants  to  ap- 
pear on  a  day  to  be  m^itioned  therein  and 
answer  the  petition,  or  that  the  petition  will 
be  taken  as  confessed.  If  in  any  case  there 
shall  not  be  sufficient  time  to  make  publica- 
tion to  the  first  term,  the  order  shall  be  made 
returnable  to  the  next  term  thereafter  that 
will  allow  sufficient  time  for  such  publica- 
tion." The  court  being  of  general  jurisdiction, 
all  presumptions  are  that  it  had  jurisdiction, 
and  that  the  effect  of  the  recital  in  the  judg- 
ment Is  that  the  notice  or  summons  was 
properly  published.  It  is  declared  in  the  Con- 
stitution of  the  United  States  that  full  faith 
and  credit  shall  be  given  In  each  state  to  the 
judicial  proceedings  of  every  other  state. 

It  Is  provided  in  subdivision  16  of  section 
1063  of  the  Code  of  Civil  Procedure  that 
among  disputable  presumptions,  it  is  presum- 
ed "that  a  court  or  judge,  acting  as  such, 
whether  in  this  state  or  any  other  state  or 
county,  was  acting  in  the  lawful  exercise  of 
his  jurisdiction."  The  jurisdiction  of  the 
courts  of  general  jurisdiction  as  to  ikersons 
extends  In  a  general  sense  to  persons  within 
their  territorial  limits  and  who  can  be  reach- 
ed by  their  process.  In  a  certain  class  of 
proceedings  In  rem,  where  the  property  or 
subject  of  the  action  is  within  the  territorial 
limits  of  a  state,  it  may,  by  statutory  provi- 
sions, procure  jurisdiction  of  the  person  of  a 
nonresident  by  constructive  service  of  its 
process.  The  question  as  to  the  presumption 
of  jurisdiction  as  to  a  domestic  judgment  is 
very  fully  considered  In  re  Blchhoff's  Estate, 
101  Cal.  602,  36  Pac.  1,  and  it  is  there  said: 
"The  fact  that  the  court  has  rendered  a  judg- 
ment implies  a  determination  by  it,  before  it 
assumed  to  hear  the  controversy,  that  it  had 
jurisdiction  over  the  subject-matter  of  the 
action,  and 'of  the  defendant  against  whom 
the  complaint  was  directed.  Its  jurisdiction 
does  not  exist  by  virtue  of  its  mere  decision 
that  it  has  jurisdiction,  as  that  would  be 
reasoning  in  n  circle,  but  the  presumption 
of  its  jurisdiction  exists  because  it  has  been 
authorized  to  determine  this  question  In  the 
same  mode  as  any  other  question  of  fact  upon- 
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vhicb  Its  Judgment  Is  to  rest,  and  its  dedsloa 
thereon  is  presumed  to  hare  been  made  upon 
evidence  sufficient  to  sustain  it  Its  determi- 
nation upon  this  question  is  to  be  made  upon 
evidence  of  some  nature,  and,  wbetlier  this 
evidence  is  sufficient  or  insufficient  to  support 
its  conclusion  thereon,  it  has  the  jurisdiction 
to  make  the  determinatiOD,  and  if  its  conclu- 
sion is  incorrect  it  is  merely  error,  which  can 
be  reviewed  only  upon  a  direct  appeaL  Even 
though  it  should  determine  the  question  with- 
out any  evidence  before  it,  the  same  pre- 
sumption of  verity  attends  its  decision  upon 
this  point  as  upon  any  other  issue  which  it 
may  determine  without  evidence.  Nor  does 
this  presumption  of  its  jurisdiction  to  make 
the  decision  depend  upon  the  existence  of 
any  record  of  the  decision." 

We  think  the  rule  above  stated  applies 
equally  to  a  Judgment  obtained  against  a 
nonresident  by  publication.  The  court  has 
Jurisdiction  in  such  case,  provided  certain 
things  are  done.  Notice  must  be  given  as 
provided  by  the  statutes  of  the  state.  The 
court  must  determine,  before  giving  Judg- 
ment, that  such  things  have  been  done.  The 
presumption  in  support  of  a  Judgment  of  a 
court  of  general  Jurisdiction  is  not  made  to 
depend  upon  the  way  in  which  a  summons  is 
required  to  be  served.  The  rights  of  nonresi- 
dents are  no  greater  than  the  rights  of  resi- 
dents when  such  nonresidents  are  brought 
before  the  court  by  proper  process.  The  way 
of  bringing  them  into  court  may  be  different, 
but  in  all  cases  where  a  judgment  is  collat- 
erally attacked  we  must  presume,  in  the 
absence  of  anything  appearing  to  the  con- 
trary, that  they  were  properly  brought  In, 
The  presumption  is  the  same  where  service 
has  been  made  by  publication  as  where  per- 
sonal service  has  been  had.  It  is  necessary 
that  confidence  should  be  reposed  in  courts 
of  such  high  character.  It  is  the  only  safe 
rule  for  the  protection  of  i)ersons  and  prop- 
erty. If  such  Judgments  are  erroneous,  or 
if  they  were  in  fact  rendered  without  Juris- 
diction, they  may  be  reversed  on  appeal,  by 
new  trial,  or  in  some  cases  by  proceedings 
in  a  court  of  equity;  but,  when  not  ques- 
tioned in  some  direct  proceeding,  the  good 
of  society  demands  that  they  shall  not  be  col- 
laterally attacked  unless  void  on  their  fac& 
Such  is  the  rule  stated  in  most  of  the  late 
cases.  Hams  v.  Root,  22  Tex.  Civ.  App.  413, 
.55  S.  W.  411;  Buse  v.  Bartlett,  1  Tex.  Civ. 
App.  335,  21  S.  W.  52;  Stewart  v.  Anderson, 
70  Tex.  588,  8  S.  W.  295;  Thorns  v.  King,  95 
Tenn.  G6.  .SI  S.  W.  983;  Gemmel  v.  Rice  and 
Wife,  13  Minn.  400  (Gil.  371);  Hoagland  v. 
Hongland,  19  Utah,  103.  57  Pac.  20;  Bank  of 
Colfax  V.  Richardson,  34  Or.  518,  54  Pac.  359, 
75  Am.  St.  Rep.  664;  Black  on  Judgments, 
vol.  1,  §  281,  and  cases  cited. 

Appellant  contends  that  the  rule  is  declared 
in  Galpin  v.  Page,  18  Wall.  350,  21  L.  Ed. 
950,  to  be  that  no  presumption  shall  be  in- 
dulged in  favor  of  a  Judgment  against  a  non- 
resident by  publication.    There  are  expres- 


sions in  the  opinion  very  much  tending  in 
tliat  direction.  But  whatever  may  have  been 
said  in  Galpin  v.  Page  must  yield  to  the  later 
and  better  rule  laid  down  in  Applegate  v. 
Lexington,  etc.,  Mining  Co.,  117  U.  S.  255,  6 
Sup.  Ct  742,  29  L.  Ed.  892,  where  it  Is  said: 
"Where  a  court  of  general  jurisdiction  is 
authorized  in  a  proceeding,  either  statutory 
or  at  law  or  in  equity,  to  bring  in,  by  publi- 
cation or  other  substituted  service,  nonresi- 
dent defendants  interested  in  or  having  a 
lien  niMn  property  lying  within  its  territoiial 
jurisdiction,  but  is  not  required  to  place  Ute 
proof  of  service  upon  the  record,  and  tlie 
court  orders  such  substituted  service,  it  will 
be  presumed,  in  favor  of  the  JuTisdictJon,  that 
service  was  made  as  ordered,  althoagta  no 
evidence  thereof  appears  of  record,  and  the 
judgment  of  the  court,  so  far  as  it  affects 
such  property,  will  be  valid." 

It  is  said  in  Black  on  Judgments,  vol.  1.  f 
281,  in  commenting  xspon  some  of  the  earlier 
cases  including  Galpin  v.  Page:  "But,  on  the 
other  hand,  most  of  the  later  decisions  con- 
tend, and  with  much  show  of  reason,  that 
such  a  rule  Is  arbitrary  and  illogical;  for, 
say  they,  the  court  is  none  the  less  a  court 
of  general  Jurisdiction  because  in  tills  in- 
stance the  Legislature  prescribes  a  special 
mode  for  the  exercise  of  its  powers.  •  •  • 
According  to  this  view,  in  cases  of  construct- 
ive service  the  record,  if  silent  or  incom- 
plete, should  be  aided  by  the  same  presump- 
tions which  obtain  in  ttte  case  of  ordinary 
judgments  founded  upon  personal  service." 
And,  after  referring  to  the  later  decisions,  it 
is  said  in  Freeman  on  Judgments,  vol.  1,  { 
127:  "The  position  is  taken  that  presump- 
tions of  regularity  are  applicable  to  the  pro- 
ceedings of  courts  of  record,  not  because  of 
the  particular  means  wlilch  these  tribimals 
happen  to  employ,  under  the  authority  of 
the  law,  for  the  purpose  of  acquiring  juris- 
diction of  the  defendant,  but  because  of  the 
high  character  of  the  courts  themselves,  and 
this  character  is  essentlnlly  the  same  in  all 
cases.  Irrespective  of  the  methods  employed 
in  the  service  of  process." 

In  this  case  the  order  for  publication  does 
not  appear  in  the  record,  and  hence  appellant 
claims  that  the  rule  stated  in  Applegate  v. 
I>exlngton,  etc..  Mining  Co.,  supra,  does  not 
apply.  It  is  sufficient  to  say  that  the  order 
is  no  part  of  the  Judgment  roll,  and  cannot 
be  considered.  In  re  Newman's  Estate.  75 
Cal.  220,  16  Pac.  887,  7  Am.  St  Rep.  14*>: 
Sichler  v.  Look,  93  Cal.  603,  29  Pac.  220.  In 
the  latter  case  it  was  held  on  direct  appeal 
that  where  a  summons  was  served  by  pnbli- 
cation  "in  support  of  the  Judgment  of  the 
court,  it  will  be  presumed  upon  a  direct  ap- 
peal, in  the  absence  of  any  evidence  to  the 
contrary,  that  this  mode  of  service  was 
made  under  a  proper  order  of  the  court 
therefor,  and  that  a  sufficient  affidavit  for 
such  order  was  presented  to  the  court  before 
making  the  order."  In  the  case  at  bar  the 
recital  In  the  Judgment  is  tliat  the  defendants 
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have  been  duly  notified  by  publication  more 
than  30  days  before  the  first  day  of  the  term 
of  court.  We  must  presume  that  an  order 
was  made  for  the  publication  of  the  notice, 
and  that  the  notice  was  given  as  the  laws  of 
Missouri  provide.  The  record  does  not  show 
that  the  court  did  not  have  jurisdiction. 

It  is  claimed  by  appellant  that  the  Judg- 
ment should  have  been  that  the  property  be 
restored  to  the  plaintiff,  and  not  for  the  value 
of  the  property.  The  complaint,  which  is 
verified,  alleges  tliat  the  property  has  been 
sold  by  defendants  and  the  proceeds  thereof 
converted  to  their  own  use.  The  answer  does 
not  deny  this.  Therefore  it  was  not  neces- 
sary to  find  upon  the  question,  and  it  would 
have  l)een  useless  to  make  a  judgment  In  the 
alternative.    We  find  no  error  in  the  record. 

It  is  advised  that  the  judgment  be  affirmed. 

We  concur:  CHIPMAN,  C;  HARRI- 
SON, C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  is  affirmed.  McFAR- 
lAND,  J.;  HEN8HAW,  J.;   LORIGAN,  J. 


MURRAY  et  al.  ▼.  HINDS,  County  Treasurer, 

et  al. 
(Supreme  Court  of  Montana.     June  3,  1904.) 

TAXATIOS— SURFACE    OF    UININO    CLAIMS— TJSK 
FOS  FUBPOSE   OTHEB  THAR   MIN- 
ING—EVIDBNCB. 

1.  Const,  art  12,  {  3,  and  Pol.  Code,  t  3672, 

-declare  that  all  mines  and  mining  claims,  after 
purchase  from  the  government,  shall  be  taxed 
at  the  price  paid  the  government,  and  that  if 
the  snriaoe  ground,  or  any  portion  thereof,  is 
valuable  for  any  other  purpose  than  mining,  it 
shall  be  taxed  at  its  value  for  such  other  pur- 
pose. A  mining  claim  was  within  the  limita  of 
a.  city,  and,  while  it  had  never  been  made  an 
addition  to  the  city,  the  owners  had  made  a 
plat,  and  sold  lots  and  blocks  from  the  claim 
for  town-site  purposes ;  describing  the  portions 
eold  by  metes  and  bounds.  The  owners  of  the 
claim  claimed  that  a  portion  thereof  was  re- 
seri-ed  for  mining  purposes,  and  not  taxable 
for  any  purpose  other  than  mining;  and  it  ap- 
peared that  a  shaft  bad  once  been  sunk  on  such 
reserve,  but  that  it  had  been  abandoned,  and 
that  the  lot  on  which  the  shaft  was  sunk  had 
been  sold.  Held,  that  the  so-called  reserve  was 
taxable  for  purposes  other  than  mining. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Silver  Bow  County;  Jno.  B. 
McCleman,  .Tudge. 

Suit  by  James  A.  Murray  and  others 
Against  Thomas  R.  Hinds,  as  treasurer  of 
Silver  Bow  county,  and  others.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

John  J.  McHntton  and  J.  E.  Murray,  for 
appelluuts.    Kirk  &  Clinton,  for  respondents. 

C.iLLAWAY,  C.  Appellants,  James  A. 
Murray,  the  Montana  Loan  &  Realty  Com- 
pany, and  the  Home  Investment  &  Realty 
Company,  as  owners  of  the  Railroad  lode 
claim,  seek  to  enjoin  the  collection  of  cer- 


tain taxes  levied  upon  a  portion  of  the  claim 
which  they  allege  to  be  reserved  for  mining 
purposes.  During  the  years  in  controversy 
appellants  paid  the  taxes  due  upon  the  min- 
ing claim  as  such.  The  taxes  which  are  ob- 
jected to  were  levied  for  county  and  munici- 
pal purposes  upon  the  basis  that  the  surface 
of  the  claim  has  an  independent  value,  and 
Is  used  for  other  than  mining  purposes.  At 
the  close  of  appellants'  case,  respondents 
moved  for  a  nonsuit,  which  was  granted. 
Appellants  moved  for  a  new  trial,  which  was 
denied,  whereupon  they  appealed  from  the 
judgment  and  the  order  denying  their  motion 
for  a  new  trial. 

Section  3,  art.  12,  of  the  Constitution,  de- 
clares, in  part:  "All  mines  and  mining 
claims,  both  placer  and  rock  in  place,  con- 
taining or  bearing  gold,  silver,  copper,  lead, 
coal  or  other  valuable  mineral  deposits,  after 
purchase  thereof  from  the  United  States, 
shall  be  taxed  at  the  price  paid  the  United 
States  therefor,  unless  the  surface  ground, 
or  some  part  thereof,  of  such  mine  or  claim, 
is  used  for  other  than  mining  purposes  and 
tias  a  separate  and  independent  value  for 
such  other  purposes.  In  which  case  said  sur- 
face ground,  or  any  part  thereof,  so  used  for 
other  than  mining  purposes,  shall  be  taxed 
at  its  value  for  such  other  purposes,  as  pro- 
vided by  law."  Section  36T2  of  the  Political 
Code  follows  the  language  of  the  above  sec- 
tion of  the  Constitution,  and  provides  that 
"said  surface  ground,  or  any  part  thereof, 
so  used  for  other  than  mining  purposes  shall 
be  taxed  at  its  full  value  for  such  other  pur- 
poses." 

The  proposition  submitted,  then;  is  sim- 
ple: If  the  surface  ground  of  the  Railroad 
lode  which  is  in  controversy  in  this  action, 
at  the  time  the  tax  was  levied,  was  used  for 
other  than  mining  purposes,  and  had  a  sepa- 
rate and  independent  value  for  such  other 
purposes,  the  tax,  if  regularly  levied,  should 
be  sustained.  That  the  surface  of  the  Rail- 
road lode  at  the  time  in  question  had  a  sepa- 
rate and  independent  value  for  town-site 
purposes  Is,  upon  the  record,  indubitable. 
Was  it  used  for  town-site  purposes?  It  ap- 
pears to  be  within  the  corporate  limits  of 
the  city  of  Butte.  If  its  owners  had' laid  out 
the  surface  of  the  Railroad  lode  into  blocks, 
lots,  streets,  and  alleys,  filed  a  plat  thereof 
with  the  county  cl»k,  and,  by  compliance 
with  the  law  provided  in  such  cases,  made 
the  surface  of  the  Railroad  lode  claim  an  ad- 
dition to  the  city  of  Butte,  and  sold  the  lots 
for  town-site  purposes,  there  could  be  no 
question  but  what  the  vendors  made  use  of 
the  lots  so  sold  for  town-site  purposes.  Ap- 
pellants intrornced  in  evidence  a  piat  mark- 
ed "Sonth  Side  Addition,"  which  shows  the 
surface  of  the  Railroad  claim  to  have  been 
divided  into  blocks,  lots,  streets,  and  alleys. 
Parts  of  the  streets  and  alleys  appear  to 
have  been  condemned  as  such  by  the  city  of 
Butte.  The  blocks,  lots,  and  stieets  on  the 
Railroad  claim  conform  to  the  streets  and 
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alleys  of  Butte  as  they  existed  at  the  time 
of  the  trial.  The  part  claimed  as  reseryed 
for  mining  purposes  is  divided  into  blocks 
and  lots.  The  witness  Cobban  testified: 
"As  to  whether  or  not  that  claim,  or  any 
part  of  it,  was  ever  platted  by  either  of  the 
owners  of  the  claim,  or  any  one  representing 
it,  is  a  Icind  of  a  bard  question  to  answer. 
The  claim  was  platted  for  private  use,  and  it 
was  afterward  used  for  private  plat.  There 
never  was  a  plat  filed  of  that  claim,  and  no 
record  was  ever  made  of  the  plat.  The  lots 
on  Wyoming  street  originally  were,  I  think, 
sixty  feet  In  width  and  110  feet  long.  This 
was  In  the  reserved  portion,  that  I  have  re- 
ferred to."  Further  on  he  said:  "The  prop- 
erty described  in  the  complaint  as  being  that 
which  Mr.  Hinds,  as  treasurer  of  Silver  Bow 
comity,  has  advertised  for  sale  and  threatens 
to  sell,  I  suppose,  has  reference  to  the  South 
Side  Addition,  or  the  Railroad  lode."  The 
record  discloses  affirmatively  that  the  great- 
er portion  of  the  surface  of  the  Railroad  claim 
has  been  sold  for  town-site  purposes,  and  is 
built  up  as  a  part  of  the  city  of  Butte.  The 
lots  were  not  sold  and  conveyed  by  number 
of  the  lot  and  block,  but  by  metes  and 
bounds,  conforming  to.  the  lots  and  blocks  as 
platted.  Appellant  Murray  so  conveyed  con- 
siderable portions  of  it.  The  Thompson  In- 
vestment Company,  a  real  estate  agency,  and 
Messrs.  Cobban  &  Casey,  real  estate  agents, 
at  different  times,  had  charge  of  the  prop- 
erty for  the  purpose  of  disposing  of  it.  Mr. 
Casey  testified:  "There  was  a  mineral  re- 
serve made  on  that  lode  claim,  the  western 
boundary  of  which  was  Wyoming  street,  and 
this  so-called  Indiana  avenue.  That  avenue 
was  not  in  existence  at  that  time,  but  I 
know  that  there  was  a  solid  block  between 
that  and  Wyoming  street,  which  was  re- 
served for  a  shaft  for  mining  purposes." 
No  mining  appears  to  have  been  done  upon 
the  so-called  reserve,  except  that  in  1893  or 
1894  a  shaft  about  30  feet  deep  was  sunk 
on  what  is  designated  as  lot  4  in  block  3. 
This  lot  was  afterwards  sold.  Indeed,  the 
west  half  of  the  "solid  block"  referred  to  by 
Mr.  Casey,  as  indicated  by  the  map  marked 
"Exhibit  A,"  is  covered  with  buildings,  as 
Is  lot  17  on  the  easterly  half.  The  so-called 
reserve  apparently  consists  of  6  lots  and  two 
fractional  lots  on  the  easterly  side,  and  ap- 
proximately 3V^  lots  on  the  southerly  side,  of 
block  3.  At  any  rate,  all  the  other  lots  ap- 
pear to  have  been  built  upon,  and  so  clearly 
used  for  town-site  purposes.  Now  as  to  the 
reserve  as  last  defined:  The  witness  Cor- 
bett,  a  real  estate  agent,  testified  that  while 
he  was  with  the  Thompson  Investment  Com- 
pany that  concern  was  instructed  not  to  sell 
a  portion  of  the  property  which  corresponds 
to  block  3,  but  said  "It  was  later  on  segre- 
gated and  sold."  No  explanation  of  this 
statement  was  made.  It  thus  appears  that 
the  owners  of  the  Railroad  lode  accomplished 
every  purpose  which  they  could  have  brought 
.about,  bad  they  formally  made  the  Railroad 


claim  an  addition  to  the  city  of  Butte.  They 
divided  it  into  blocks  and  lots  conforming  to 
the  streets  and  alleys  of  Butte,  and  sold  the 
same  as  favorable  opportunity  offered.  If 
they  once  did  reserve  a  portion  of  the  prem- 
ises, with  the  Intention  of  using  the  same  for 
mining  purposes,  that  intention,  as  shown  by 
their  acts,  was  abandoned.  The  property 
was  platted  and  either  sold  or  held  for  sale 
for  town-site  purposes.  When  the  surface 
of  the  Railroad  claim  became  of  an  independ- 
ent value  for  town-Bite  purposes,  and  was 
used  as  such,  it  became  subject  to  taxation 
under  the  Constitution  and  statutes.  Appel- 
lants have  failed  to  prove  that  the  tax  com- 
plained of  does  not  lawfully  attach  to  the 
property  in  controversy,  and  upon  that  issue 
the  holding  of  the  lower  court  was  correct. 
Merely  claiming  a  portion  of  the  premises  as 
reserved  for  mining  purposes,  and  at  the 
same  time  disclosing  a  state  of  facts  abso- 
lutely inconsistent  with  the  basis  of  their 
coutention,  places  them  in  the  position  of 
having  adopted  a  subterfuge  to  escape  pay- 
ing taxes  on  the  property. 

2.  Appellants  seek  to  avoid  the  tax  levies 
because,  as  they  say,  the  boards  of  equaliza- 
tion were  not  properly  constituted.  Under 
the  pleadings  and  proof,  this  feature  of  the 
case  is  immaterial.  Appellants  do  not  com- 
plain that  the  taxes  were  In  any  wise  ex- 
cessive, their  only  claim  being  that  the  tax  is 
wholly  invalid.  Having  held  that  the  prop- 
erty was  subject  to  taxation,  it  is  unnecessa- 
ry to  consider  this  point  further. 

It  follows  that  the  Judgment  and  order 
should  be  affirmed. 

CLAYBBRG,  C.  C,  and  POORMAN,  C, 
concur. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 

BRANTLT,  C.  J.,  not  having  heard  the  ar- 
gument, takes  no  part  In  this  decision. 


FORDHAM  V.   NORTHERN  PAC.  RT.  CO. 
(Supreme  Court  of  Montana.    May  23,  1904.) 

BILLS     OF    EXCEPTIONS  —  SEBVICE— WAIVBB    OF 

OBJECTIONS — FLOOD   WATERS  OF  RIVER — 

SintFACE  WATER— OBSTRUCTION. 

1.  Objection  that  the  bill  of  exceptions  was 
not  served  in  the  manner  provided  by  Code  Civ. 
Proc.  {  1831,  is  waived  by  the  presenting  of 
amendments  to  the  proposeid  bill. 

2.  Flood  waters  of  a  river,  which  become 
severed  from  the  main  current,  or  leave  it  never 
to  return,  and  spread  out  over  lower  ground, 
become  surface  water;  but  if  they  form  a 
continuous  body  with  the  water  flowing  in  the 
ordinary  channel,  or  if  they  depart  therefrom 
presently  to  return,  they  are  to  be  regarded  as 
still  a  part  of  the  stream,  subject  to  the  law 
as  to  obstruction  thereof. 

3.  Under  the  common  law  overflow  waters  of 
a  stream  which  still  form  part  of  the  stream 
may  not  be  obstructed  by  a  railroad  company 
by  a  fill  along  it«  right  of  way  without  openings, 
so  ns  to  injure  the  property  of  another. 
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Appeal  from  District  Court,  Missoula  Coun- 
ty;  Henrj-  C.  Smltli,  Judge. 

Action  by  Julia  Fordhnui  against  the  North- 
ern I'adflc  Kailway  Company.  Judgment  for 
defendant.    Plaintiff  appeals.    Reversed. 

This  action  was  brought  by  the  plaintiff 
(appellant  here)  to  recover  damages  alleged 
to  have  been  caused  by  the  wi'ongful  act  of 
the  defendant  railway  company.  The  plain- 
tiff owns  certain  lauds  situated  along  the 
south  bank  of  the  Bitter  Root  river.  A  por- 
tion of  these  lands  are  lowlands,  and  com- 
prise the  l)ottom  land  of  the  river  at  that 
iralnt.  The  defendant  railway  company  owns 
a  right  of  way  across  the  low  or  bottom  land 
of  the  river  on  the  north  side  directly  oppo- 
site plaintiff's  lands.  Its  railroad  track  Is 
constructed  on  this  right  of  way,  and  sub- 
stantially parallel  with  the  river  for  some 
distance.  Near  the  northernmost  line  of 
plaintiff's  land  the  river  turns  to  the  north, 
and  Is  crossed  by  defendant's  railroad  by 
means  of  a  bridge.  Prior  to  1897  there  was 
o()en  trestiework  supporting  the  track  for  1,- 
400  feet  west  from  the  west  pier  of  the  bridge. 
From  the  west  end  of  this  trestle  was  a  solid 
embankment  or  fill,  constructed  in  1887,  but 
concerning  which  no  complaint  Is  made.  In 
1897  the  railway  company  coustrnc-ted  a  solid 
embankment  or  fill  from  the  east  end  of  the 
old  fill  to  a  point  285  feet  west  of  the  west 
pier  of  the  bridge.  The  subjoined  diagram 
Illustrates  the  relative  situations  of  these  ob- 
jects. During  every  spring  or  early  summer, 
when  the  snow  in  the  mountains  at  the  head- 
waters of  the  Bitter  Boot  river  and  its  tribu- 
taries is  melting   rapidly,   the  Bitter   Root 


overflows  Its  banks,  and  spreads  over  the 
plaintiff's  lands,  and  over  the  lowlands  across 
which  defendant's  right  of  way  extends.  The 
general  fall  of  the  country  is  towards  the 
north,  BO  that  prior  to  1897  these  flood  or 
overflow  waters  ran  off  through  defendant's 
trestiework  to  the  north,  and  some  distance 
below  fell  Into  the  channel  of  the  river  again. 
Plaintiff  contends  that  by  reason  of  the  fill 
or  embankment  made  In  1807  the  flood  waters 
of  the  river  were  held  back,  raised,  and  caus- 
ed to  overflow  her  land  on  the  opposite  side 
of  the  river  during  the  annnal  overflows  in 
1898  and  1890  to  a  much  greater  extent  than 
theretofore,  and  when  the  waters  receded  dur- 
ing these  years  a  new  channel  of  the  river 
was  cut  wholly  on  plaintiff's  land,  wasting 
and  destroying  from  10  to  20  acres  of  valu- 
able agricultural  land,  and  causing  damage  to 
her  in  the  amount  claimed,  at  least.  Upon 
the  conclnsion  of  plaintiff's  testimony,  which 
tended  to  prove  the  facts  herein  set  forth,  the 
trial  court  sustahicd  a  motion  for  a  nonsuit, 
and  entered  judgment  for  defendant  for  costs, 
from  which  judgment  plaintiff  api)ealed. 

A.  L.  Duncan  and  Nolan  &  Loeb.  for  ap- 
pellant.    Wm.  Wallace,  Jr.,  for  respondent. 

HOLLOW  AY,  J.  (after  stating  the  facts). 
It  Is  conceded  that  the  railway  company  con- 
structed the  fill  in  1897  on  its  own  land.  It  Is 
alleged  in  the  answer  that  this  new  fill  was 
necessary  to  avoid  "dangerous  and  difficult 
curves  and  grades  and  to  avoid  annoyance  to 
public  travel,"  and  this  Is  not  denied.  Re- 
s)>ondent  railway  company  contends  that  the 
bill  of  exceptions  was  not  served  In  the  man- 
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ner  provided  by  law;  but  this  objection  is 
waived  by  the  resiwndent  presenting  amend- 
ments to  the  proposed  bill  of  exceptions.  The 
purpose  of  the  statute  (section  1831,  Code  Civ. 
Proc.)  is  to  insure  that  the  person  upon  whom 
service  is  sought  shall  actually  receive,  If  pos- 
sible, the  document  to  be  served;  and  when  a 
party  appears,  and  presents  and  has  allowed 
Ills  amendments  to  a  proposed  bill  of  excep- 
tions, he  Is  hardly  in  a  position  to  say  that 
he  has  never  actually  received  a  copy  of  the 
same. 

Respondent  also  contends  that  the  appeal 
should  be  dismissed  for  the  reason  that  the 
notice  of  Intention  to  move  for  a  new  trial 
is  not  in  the  record.  This  is  untenable,  first, 
for  the  reason  that  this  Is  an  appeal  from  a 
judgment,  and  not  from  an  order  overruling 
a  motion  for  a  new  trial;  and,  second,  re- 
spondent's contention  Is  disposed  of  adversely 
to  It  by  the  decision  in  King  v.  Pony  Gold 
M.  Co.,  28  Mont.  74,  72  Pac.  309. 

Respondent  also  contends  that  there  was 
an  extraordinary  flood  during  1898  and  1899, 
and  that  one  Rockcramer  had  placed  a  dike 
or  embflukment  along  the  north  bank  of  the 
Bitter  Root  river  further  west  than  respond- 
ent's new  All,  and  that  this  dike  was,  or  may 
have  been,  the  proximate  cause  of  the  dam- 
age to  plaintiff's  land.  But  neither  of  these 
facts  appear  fi-om  the  record  In  this  case  suf- 
ficiently to  deserve  further  consideration.  At 
most  there  is  but  a  bint  of  the  existence  of 
either. 

The  only  serious  question  for  determination 
is:  Are  these  fiood  or  overfiow  waters  of  the 
Bitter  Root  river,  which,  prior  to  1807,  flowed 
off  over  the  lowland  now  crossed  by  respond- 
ent's new  fill,  to  be  treated  as  a  part  of  a 
natural  water  course  or  as  surface  waters? 
And  this  question  Is  to  be  resolved  Indepen- 
dently of  the  question  whether  the  common- 
law  rule  or  civll-law  rule  respecting  the  dis- 
position to  be  made  of  these  waters  after 
their  character  Is  determined  prevails  In  this 
state.  It  must  be  conceded  that.  If  these  over- 
flow waters  are  to  be  treated  as  the  other 
waters  of  the  Bitter  Root  river  when  within 
Its  banks  and  the  low,  bottom  land  across 
which  defendant's  right  of  way  extends  as  a 
natural  water  course  during  flood  times,  then 
defendant  had  no  right  to  Interfere  with  the 
natural  flow  of  such  waters  to  the  damage 
of  plaintiff,  and  the  court  erred  in  granting 
a  nonsuit. 

1.  Are  these  overflow  or  fiood  waters  of 
the  Bitter  Root  river  to  be  treated  as  sur- 
face waters  or  as  a  part  of  the  natural  water 
course?  The  decisions  are  In  hopeless  con- 
flict upon  the  subject,  and  no  useful  purpose 
can  be  served  by  a  review  of  them.  Ui)on 
the  same  state  of  facts  different  courts  have 
decided  the  question  differently.  In  Indi- 
ana, Missouri,  Kansas,  Nebraska,  and  Wash- 
ington it  is  held  that  these  overflow  waters 
are  surface  waters,  to  be  dealt  with  as  such 
according  to  the  rule  prevailing  in  those 
states.    Cass  v.  Dicks  (Wash.)  44  Pac.  113, 


53  Am.  St.  Rep.  859;  Ry.  Co.  ▼.  Keys  (Kan.) 
40  Pac.  275,  49  Am.  St.  Rep.  249;  MeCor- 
mlck  V.  Ry.  Co.,  57  Mo.  433;  Morrissey  v. 
Ry.  Co.  (Neb.)  56  N.  W.  940;  Taylor  v. 
Flckas,  04  Ind.  167,  31  Am.  Rep.  114.  In 
California,  while  a  distinction  is  apparently 
made  between  overflow  waters  and  surface 
waters,  the  common-law  rule  respecting  sur- 
face waters  Is  held  applicable  to  overflow 
or  flood  waters.  Gray  v.  McWIUlams,  98 
Cal.  157,  32  Pac.  970,  21  L.  R.  A.  593,  35  Am. 
St  Rep.  163.  "By  the  common  law,  flood 
water  overflowing  the  banks  of  a  stream  la 
a  part  of  the  stream,  tLough  not  flowing  in 
a  channel,  and  a  riparian  owner  is  not  al- 
lowed to  protect  his  lands  by  erecting  bar- 
riers to  the  injury  of  another.  This  is  clear- 
ly so  in  case  the  flood  spreading  beyond  the 
banks  of  the  stream  forms  with  the  stream 
one  body,  and  flows  within  the  accustomed 
boundaries  of  such  floods."  Jones  on  Ease- 
ments, §  729;  King  v.  Trafford,  1  B.  &  Ad. 
874;  Trafford  v.  King,  8  Bing.  204.  In 
Georgia,  Ohio,  Iowa,  Virginia,  Minnesota, 
South  Carolina,  Wisconsin,  and  Tennessee 
It  is  held  that  these  flood  or  overflow  wa- 
ters are  still  a  part  of  the  stream,  and  to 
be  treated  as  such.  O'Connell  ▼.  B.  Tenn. 
Ry.  Co.,  87  Ga.  24ti,  13  S.  E.  489,  13  L.  R.  A- 
394,  27  Am.  St.  Rep.  246 ;  Crawford  v.  Ram- 
bo.  44  Ohio  St  279,  7  N.  B.  429;  SuHem? 
v.  C.  R.  T.  &  P.  R.  R.  Co.  (Iowa)  38  N.  W. 
545.  7  Am.  St  Rep.  601 ;  Moore  v.  C.  B.  & 
Q.  Ry.  Co.  (Iowa)  39  N.  W.  890;  Burwell  v. 
Hobson,  12  Grat  322,  65  Am.  Dec.  247; 
Byrne  v.  M.  &  St  L.  By.  Co..  38  Minn.  212, 
36  N.  W.  339,  8  Am.  St  Rep.  686 ;  Jones  v. 
Seaboard  Air  Line  Ry.  Co.,  67  S.  C.  181,  45 
S.  E.  188;  Spelman  v.  City  of  Portage,  41 
Wis.  144;  Barden  v.  City  of  Portage.  79 
Wis.  126,  48  N.  W.  210 ;  Carriger  v.  E.  Tenn. 
Ry.  Co.,  7  Lea,  388.  While  a  federal  court 
usually  follows  the  decisions  of  the  highest 
court  of  the  state  In  which  such  federal 
court  is  held,  especially  with  reference  to 
questions  of  local  law  or  practice,  the  Unit- 
ed States  Circuit  Court  for  the  District  of 
Indiana  first  decided  that  this  question  is 
one  of  general  law,  and  then  refused  abso- 
lutely to  follow  the  decisions  of  the  Supreme 
Court  of  Indiana  respecting  this  subject. 
The  Supreme  Court,  in  Taylor  v.  Fickas, 
above,  and  subsequently,  held  that  these 
overflow  waters  ore  surface  waters ;  but  the 
federal  court  after  carefully  reviewing  these 
decisions,  says:  "The  waters  ca.st  Into  a 
stream  by  ordinary  floods  must  have  a  chan- 
nel in  which  they  are  accustomed  to  flow, 
and.  If  they  have,  that  channel  is  a  natwal 
water  course,  with  which  no  riparian  pro- 
prietor can  lawfully  Interfere  to  the  injury 
of  another.  If  there  is  a  natural  water  way 
or  course,  and  its  existence  Is  necessary  to 
carry  off  the  water  cast  into  the  stream  by 
ordinary  floods,  that  way  Is  the  flood  chan- 
nel of  the  stream;  and.  If  It  is  the  fiood 
channel  of  the  stream,  the  water  which  flows 
there  cannot  he  regarded  as  surface  water. 
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Surface  water  Is  that  which  Is  diffused  over 
the  ground  from  falling  rains  or  melting 
snows,  and  continues  to  be  such  until  it 
reaches  some  bed  or  channel  in  which  water 
Is  accustomed  to  flow.  •  ♦  •  It  must 
necessarily  follow  from  this  general  princi- 
ple that,  where  water  naturally  flows,  though 
the  volume  may  change  with  the  varying 
seasons,  there  is  a  natural  water  course, 
even  though  at  times  the  place  where  the 
water  flows  in  ordinary  floods  may  become 
entirely  dry.  It  can  make  no  difference  that 
the  boundaries  within  which  the  water  flows 
change  with  varying  seasons,  for  the  way 
which  nature  has  provided  for  its  flow  is 
the  stream,  and  water  flowing  in  that  water- 
way is  not  surface  water.  •  •  •  With 
reasonably  near  approximation  to  accuracy, 
it  may  be  laid  down  as  a  general  rule  that 
all  the  waters  of  a  river  which  form  one 
body  when  flowing  within  the  boundaries 
within  which  they  have  been  imniemorlally 
accustomed  to  flow  in  times  of  ordinary 
floods,  constitute  waters  of  the  river,  and  are 
not  siurface  waters."  Cairo,  V.  &  C.  Ry.  Co. 
v.  Brevoort  (C.  C.)  62  Fed.  129,  25  L.  R.  A. 
527.  The  annual  overflow  of  the  Bitter  Root 
river  Is  caused  by  tlie  melting  of  the  snows 
in  the  mountains  many  miles  from  the  land 
in  controversy.  The  water  is  collected  in  the 
main  channel,  and  carried  down,  until,  by  the 
addition  of  the  waters  of  its  tributaries,  the 
whole  amount  exceeds  the  capacity  of  the 
channel  in  which  the  waters  of  the  river  or- 
dinarily flow  when  these  floods  or  overflows 
occur.  The  source  of  supply  in  low  water 
and  high  water  is  the  same,  the  only  differ- 
ence being  the  quantity  of  water  precipitated 
by  that  supply.  We  are  of  the  opinion  that 
great  diftlculty  would  be  experienced  in  at- 
tempting to  distinguish  between  the  river 
waters  proper  and  the  overflow  waters,  where 
they  form  one  continuous  body,  and  in  at- 
tempting to  apply  a  particular  rule  to  one  and 
another  rule  to  the  other. 

Without  attempting  to  reconcile  the  diverse 
decisions,  we  are  of  the  opinion  that  the  fol- 
lowing rule  furnishes  the  safest  guide  for 
the  determination  of  a  question  which  has 
vexed  the  courts  of  many  of  our  states  as 
well  as  those  of  England,  viz.:  Whether  the 
water  from  the  overflow  of  streams  Is  to  lie 
considered  as  still  a  part  of  the  water  course, 
or  to  be  treated  as  surface  water,  shall  de- 
pend upon  the  conflt;uratlon  of  tlie  country, 
and  the  relative  position  of  the  water  after 
it  has  gone  beyond  the  usual  cliannel.  If 
the  flood  water  becomes  severed  from  the 
main  current,  or  leaves  the  same  never  to 
return,  and  spreads  out  over  the  lower 
ground.  It  becomes  surface  water.  But  If 
it  forms  a  continuous  body  with  the  water 
flowing  in  the  ordinary  channel,  or  If  it  de- 
parts from  such  channel  presently  to  return, 
it  is  to  be  regarded  as  still  a  part  of  the 
stream.  13  Am.  &  Kng.  Enc.  Law  (2d  Ed.) 
(>87.  Applying  the  foregoing  definition  to 
the  facts  of  this  case,  we  are  of  the  opinion 


that  the  waters  in  qnestlon,  which  were 
obstructed  by  defendant's  new  fill  or  em- 
bankment, were  a  part  of  a  natural  water 
course. 

2.  Section  5152  of  our  Political  Code  pro- 
vides: "The  common  law  of  England,  so  far 
as  it  is  not  repugnant  to  or  inconsistent  wltli 
the  Constitution  of  the  United  States,  or  the 
Constitution  or  laws  of  this  state,  or  of  the 
Codes,  is  the  rule  of  decision  In  all  the  courts 
of  this  state."  We  are  unable  to  find  any- 
thing In  the  common-law  rule  respecting 
these  waters  or  water  courses  repugnant  to 
or  Inconsistent  with  the  Constitution  of  the 
United  States  or  the  Constitution  or  statutes 
of  Montana,  and  therefore  hold  that  the  com- 
mon law  must  be  enforced  as  the  rule  of  de- 
cision in  this  case.  This  is  the  construction 
given  by  the  courts  of  other  states  to  a  stat- 
utory provision  similar  to  section  3152,  above. 
Edwards  v.  R.  R.  Co.  (S.  C.)  18  S.  E  .W; 
Cass  V.  Dicks,  supra;  McDauiel  v.  Cum- 
mings.  83  Cal.  515,  2."$  Pac.  795,  8  L.  R.  A. 
57,5.  By  this  we  do  not  mean  to  say  that 
respondent  may  not  maintain  the  whole  or 
any  part  of  the  fill  constructed  in  1897.  Its 
right  with  respect  to  this  is  limited  by  the 
provision  that  it  shall  provide  suitable  means 
of  escape  for  the  waters  of  the  Bitter  Root 
river  at  its  ordinary  flood  or  high  water,  so 
that  plaintiff's  land  shall  not,  by  reason  of 
such  an,  be  compelled  to  bear  any  greater 
biu'den  of  such  overflows  than  it  bore  prior 
to  1807.  In  other  words,  the  railway  com- 
pany's right  to  maintain  this  fill  Is  subject 
to  the  limitation  imposed  by  the  maxim  "Sic 
utere  tno,"  etc.,  as  liberally  translated  in 
our  Civil  Code,  (  4005:  "One  must  so  use  his 
own  rights  as  not  to  infringe  upon  the  rights 
of  another."  Jones  on  Easements,  729; 
Crawford  v.  Rambo,  supra;  Sinai  v.  Itaiiway 
Co.,  71  Miss.  547,  14  South.  87.  This  is  an 
ancient  rule  of  the  common  law— not  of  the 
civil  law,  as  contended  by  counsel— and.  In 
our  opinion.  Is  particularly  applicable  to  this 
case.  It  imposes  no  undue  hardship  upon 
the  railway  company,  for  in  locating  Its  right 
of  way  and  In  constructing  its  roadbed  the 
company  was  bound  to  take  notice  of  the 
known  habits  of  the  Bitter  Root  river,  and 
to  build  with  reference  to  them.  If  the  view 
contended  for  by  respondent  be  accepted, 
the  railway  company  would  be  at  liberty  to 
flII  up  the  remaining  trestle  west  of  the 
bridge,  and  would  only  be  compelled  to  leave 
culticieut  rcxjui  under  its  bridge  to  accommo- 
date the  waters  of  the  river  itself  as  defined 
by  Its  banks. 

While  the  position  taken  liy  the  trial  court 
and  by  counsel  for  respondent  finds  support 
In  the  decisions  of  the  highest  courts  of  many 
of  the  states,  wo  think  the  rule  herein  an- 
nounced the  better  one,  and  sustained  by  the 
decided  weight  of  authority.  The  Judgment 
is  reversed  and  the  cause  Is  remanded. 

Reversed  and  remanded. 

BRAXTLT,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 
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STATE  T.  LAGONI  et  al. 
(Sapreme  Court  of  Montana.     June  3,   1004.) 

CBIMINAI.  LAW— BAIL— ACTION  ON  BONO— COM- 
PLAINT—SUFFICIENCT —  FAILURE  TO  ALLEGE 
JURISDICTIONAL  FACTS— VALIDITY  OP  BAIL— 
AI'TUOKITY  OF  JUSTICE— TBIAL—IN8ANITY— 
EVIDKNCE— DEATH— PBOOF    OF    DEATH. 

1.  Though  a  defendant  ia  released  on  bail, 
if  the  bond  was  not  lawfully  required,  it  is 
nudum  pactum. 

2.  Const,  art.  8,  {  20,  gives  a  justice  court 
jurisdiction  bb  an  examining  court  in  caoes  of 
felony,  and  Code  Civ.  Proc.  g  745,  declares  that 
in  pleading  a  judgment  or  other  determination 
of  a  court,  officer,  or  board,  it  is  not  necessary 
to  state  the  facts  conferring  jurisdiction,  but 
the  determination  or  judgment  may  be  stated 
to  have  been  "duly  given  or  made."  In  an  ac- 
tion on  a  bail  bond  the  complaint  alleged  that 
a  certain  person  was  ordered  by  a  certain  justice 
of  the  peace  to  be  held  to  answer  on  a  charge 
of  burglary,  on  which  he  was  admitted  to  bail ; 
the  justice  then  and  there  having  full  authority 
and  power  to  accept  end  approve  the  bond ; 
and  that  he  duly  approved  it,  and  ordered  the 
release  of  defendant.  Beld,  that  the  complaint 
was  insufficient  for  failing  to  allege  the  juris- 
dictional facts  that  the  defendant  was  charged 
by  a  complaint  filed  with  the  justice,  and  ex- 
amined upon  the  charge,  etc.,  or  to  state  the 
judicial  capacity  of  the  justice,  and  that  the 
order  holding  defendant  to  answer  was  "duly 
given"  or  "duly  made"  or  "duly  given  and 
made." 

•*).  The  fact  that  a  magistrate  accepting  a  bail 
bond  failed  to  comply  with  the  statute  requir- 
ing it  to  be  filed  in  the  district  court  was  no 
defense  to  the  sureties  in  an  action  on  the 
bond. 

4.  A  complaint  in  an  action  on  a  bail  bond 
is  fatally  defective  where  it  fails  to  state  that 
the  amount  due  by  the  terms  of  the  bond  has 
not  been  paid. 

5.  Const,  art.  S,  K  19,  20,  declare  that  all 
offenses  are  bailable  save  capital  ones  where  the 
proof  is  evident  and  the  presumption  great. 
Pen.  Code,  §  2350,  provides  that,  when  a  de- 
fendant has  been  held  to  answer  on  an  exam- 
ination, the  admission  to  bail  may  be  made  by 
the  magistrate  by  whom  he  is  so  held,  or  by 
any  magistrate  having  power  to  issue  the  writ 
of  habeas  corpus.  Section  1003  provides  that, 
when  a  magistrate  has  held  a  defendant,  he 
must  return  without  delay,  to  the  clerk  of  the 
court  in  which  defendant  is  required  to  appear, 
the  complaint,  testimony,  warrant,  etc.  Held 
that,  though  a  committing  magistrate  has  made 
his  return  to  the  clerk  of  the  district  court, 
he  still  has  power  and  authority  to  accept  and 
approve  the  bail  undertaking  required  by  his 
order  until  the  district  court  obtains  final  juris- 
diction on  the  filing  of  an  information,  or  the 
presentation  of  an  indictment,  or  until  a  dis- 
trict judge  or  justice  of  the  Supreme  Court 
has  fixed  a  new  defendant's  bail. 

(i.  Pen.  Code,  {  2400,  provides  that  if,  with- 
out sufficient  excuse,  defendant  neglects  to  ap- 
pear for  trial,  or  on  any  other  occasion  when 
bis  presence  in  court  may  be  lawfully  required, 
or  to  surrender  himself  in  execution  of  the 
judgment,  the  court  must  direct  the  fact  to  be 
entered  on  its  minutes,  and  the  undertaking  of 
bail,  or  the  money  deposited  instead  of  bail, 
as  the  case  may  be,  is  thereupon  forfeited. 
Held,  that  where,  in  an  action  on  a  bail  bond, 
it  was  shown  that  an  information  was  filed 
against  the  defendant,  charging  him  with  a 
crime,  and  that  he  failed  to  appear  and  an- 
swer, and  thot  the  court  thereupon  ordered  the 
bond  forfeited,  a  contention  that  the  state 
did  not  prove  that  an  order  of  forfeiture  was 
made  was  without  merit. 


T.Pen.  Code,  I  1730,  provides  tbat,  when 
a  defendant  has  been  examined  and  committed, 
the  county  attorney  must,  within  30  days  after 
the  delivery  of  the  complaint,  warrant,  and 
testimony  to  the  district  court,  file  an  informa- 
tion charging  defendant  with  the  offense  for 
which  he  is  held  to  answer,  and  that,  in  case 
the  county  attorney  falls  to  file  the  information 
within  the  time  required,  he  may  be  prosecuted 
for  contempt.  Held  that,  where  the  county 
attorney  fails  to  comply  with  the  statute,  any 
advantage  thereof  must  be  taken  by  defendant 
by  motion  to  set  aside  the  information,  which 
must  be  done  before  demurrer  or  plea,  and 
failure  to  so  take  advantage  of  the  irregularity 
waives  it 

8.  Pen.  Code.  S  2354,  provides  that  upon  the 
allowance  of  bail  and  execution  of  the  under- 
taking the  magistrate  must,  if  defendant  ia  in 
custody,  make  and  sign  an  order  for  his  dis- 
charge. Held,  that  the  fact  that  a  magistrate 
made  a  verbal  order  of  release,  instead  of 
complying  with  the  statute,  was  no  defense  to 
a  surety  in  an  action  on  the  bail  bond. 

0.  Insanity  cannot  be  proved  by  reputation. 

10.  In  an  action  on  a  bail  bond  defendant 
sureties  pleaded  that  the  principal  in  the  bond, 
who  had  disappeared,  was  dead,  when  the  bond 
was  declared  forfeited,  and  a  witness  testified 
for  defendants  that  he  knew  of  the  principal 
having  attempted  to  commit  suicide  on  two  dif- 
ferent occasions.  Held,  that  the  testimony  was 
properly  stricken  as  immaterial. 

11.  Code  Civ.  Proc.  i  32t)«i.  subd.  26,  provides 
that  one  not  heard  from  within  seven  years  is 
presumably  dead.  In  an  action  on  a  bail  bond 
it  appeared  that  the  principal  was  charged 
with  a  felony  about  the  middle  of  June,  and 
that  the  case  came  on  for  trial  in  the  following 
November,  and  defendant  sureties  offered  to 
prove,  in  order  to  eatablish  the  death  of  their 
principal,  that  he  was  an  old  man ;  that  on  two 
or  three  occasions  he  had  attempted  suicide: 
that  he  lived  in  a  place  the  surroundings  of 
which  were  such  that  a  body  might  lie  for 
weeks,  months,  and  even  years  without  discov- 
ery ;  that  *be  had  never  been  seen  or  beard  of 
since  about  a  week  before  the  forfeiture  of  the 
bond,  and  that  no  trace  had  ever  been  found 
of  him.  Held,  that  the  offer  was  properly  de- 
nied. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Flathead  County;  D.  F.  Smith, 
Judge. 

Action  by  the  state  of  Montana  against  N. 
P.  Lagoni  and  another.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Reversed. 

M.  D.  Baldwin  and  Sidney  M.  Logan,  for 
appellants.    Jas.  Donovan,  for  respondent. 

CALLAWAY,  O.  The  defendants  have  ap- 
pealed from  a  Judgment  against  them  and 
from  an  order  denying  their  motion  for  a 
new  trial. 

1.  They  assert  that  the  complaint  filed 
against  them  does  not  state  facts  sufficient 
to  couatitnte  a  cause  of  action.  That  plead- 
ing states  that  on  the  Ist  day  of  May,  1901. 
the  defendants  covenanted  with  the  plaintiff 
under  their  hands  and  seals  to  pay  the  plain- 
tiff the  sum  of  $1,000;  "that  said  obligation 
was  ui)on  the  express  condition  thereunder 
written  that  whereas,  an  order  having  been 
made  on  the  25th  day  of  April,  A.  D.  1001,  by 
A.  McArthur,  a  Justice  of  the  peace  of  Kalls- 
pell   township,    Flathead   county,   Montana, 

^  t.  S««  Criminal  Law,  voL  14,  Cent.  Die.  |  97t. 
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that  James  B.  Finch  b«  held  to  answer  to 
the  district  court  ot  the  Eleventh  Judicial 
District  in  and  for  Flathead  county,  Mon- 
tana, on  a  charge  of  burglary,  upon  which  he 
was  admitted  to  bail  in  the  sum  of  one 
thousand  dollars,  and  thereupon  said  defend- 
ants tendered  said  bond  to  said  A.  McArthur, 
a  Justice  of  the  peace  as  aforesaid,  and  said 
Justice,  then  and  there  having  full  power 
and  authority  to  accept  and  approve  said 
bond,  duly  approved  the  said  bond,  and  in 
<-onsideratlon  of  the  execution  and  delivery 
and  giving  of  said  bond  ordered  the  release 
of  said  defendant  mentioned  therein,  to  wit, 
Jauios  E.  Finch,  and  thereupon  and  In  con- 
slderntlon  thereof  said  Finch  was  released 
and  discharged  from  custody";  that  accord- 
ing to  the  terms  of  the  bond  defendants  cov- 
enanted that  Finch  would  appear  at  all  times 
required  In  said  court  (probably  meaning  the 
di-strkt  court),  but  that  Finch  failed  to  ap- 
pear  and  answer  to  an  information  filed 
against  him  In  the  district  court.  A  copy  of 
the  undertaking,  which  substantially  com- 
plies with  the  requirements  of  section  2351 
of  the  Penal  Code,  is  attached  to  the  com- 
plaint, marked  "Exhibit  A."  No  objection  Is 
made  to  the  form  or  sufficiency  of  the  under- 
taking. It  Is  apparent  that  there  is  a  want 
of  substance  in  this  complaint.  A  justice's 
court  is  of  Inferior  jurisdiction,  and  no  pre- 
sumptions are  to  be  Indulged  in  favor  of  the 
regularity  of  Its  proceedings.  Layton  v. 
Trapp,  20  Mont.  453,  52  Pac.  208;  State  v. 
Laurandeau,  21  Mont.  216,  53  Pac.  536.  The 
Constitution  provides  that  a  Justice's  court 
Khali  have  jurisdiction  as  an  examining  court 
in  cases  of  felony  (article  8,  {  20),  and  the 
statute  provides  the  method  of  procedure; 
but  that  jurisdiction  must,  of  course,  be  prop- 
erly Invoked.  Was  the  Jurisdiction  of  the 
Justice's  court  properly  invoked  against 
Finch?  If  it  was  not,  then  the  ball  bond  is 
nudum  pactum.  Deer  Lodge  County  v.  At,  3 
Mont  168.  Before  the  Justice  could  have 
made  a  valid  order  holding  Finch  to  answer, 
he  must  have  been  charged,  by  complaint  on 
oath  filed  with  the  Justice,  of  having  commit- 
ted a  public  offense  In  the  county  of  Flat- 
bead.  He  must  have  been  brought  before  the 
justice  on  such  charge,  and  have  been  exam- 
ined upon- it,  unless  he  waived  examination. 
If,  upon  examination,  it  appeared  that  a  pub- 
lic otTense  cognizable  by  the  district  court 
had  been  committed  In  the  county  of  Flat- 
bead,  and  there  was  sufficient  cause  to  be- 
lieve Finch  guilty  thereof,  it  was  the  duty  of 
the  Justice  to  hold  him  to  answer,  and,  if 
Finch  waived  examination,  the  duty  of  the 
Justice  was  the  same.  Thereupon,  the  of- 
fense being  bailable.  It  was  the  duty  of  the 
Justice  to  admit  Finch  to  bail,  fixing  the 
amount  thereof.  In  Territory  v.  Hlldebrand, 
2  Mont.  426,  the  court  said:  "While  under 
our  statute  the  jurisdiction  of  the  court 
taking  the  recognizance  need  not  be  recited 
therein,  nor  the  proceedings  and  orders  re- 
Qulrlng  a  party  to  enter  Into  a  recognizance 


for  his  appearance  at  court,  the«e  facta 
should  appear  In  a  complaint  which  seeks  to 
recover  judgment  on  such  a  recognizance." 
The  recognizance  required  of  a  defendant  un- 
der the  statute  In  force  when  the  Hlldebrand 
Case  was  decided  Is  practically  the  same  as 
that  required  of  Finch  in  this  case.  The 
word  "recognizance,"  as  then  used,  is  prac- 
tically synonymous  with  the  word  "under- 
taking," as  now  employed.  The  doctrine  of 
the  Hlldebrand  Case  was  followed  In  Deer 
Lodge  County  v.  At,  supra,  and,  while  the 
authorities  on  this  subject  are  not  uniform, 
we  shall  not  now  depart  from  the  rule  here- 
tofore established  by  this  court.  But  a 
statutory  method  of  pleading  the  jurisdic- 
tional facts  is  prescribed  by  section  745  of 
the  Code  of  Civil  Procedure,  whlcli  reads  as 
follows:  "In  pleading  a  judgment,  or  other 
determination  of  a  court,  officer,  or  board,  it 
is  not  necessary  to  state  the  facts  conferring 
jurisdiction,  but  such  Judgment  or  deter- 
mination may  be  stated  to  have  been  duly 
given  or  made.  If  such  allegation  be  contro- 
verted, the  party  pleading  must  establish  on 
the  trial  the  facts  conferring  jurisdiction." 
When  the  Hlldebrand  and  At  Cases  were  de- 
cided, section  67  of  the  Civil  Practice  Act 
(Codified  Statutes,  1871-72),  which  Is  nearly 
the  same  as  section  745,  supra,  was  In  force, 
but  apparently  the  court's  attention  was  not 
called  to  It.  Section  67  was  re-enacted  as 
section  101  of  the  Code  of  Civil  Procedure  in 
the  Revised  Statutes  (1879).  Sections  67,  101, 
and  745  apply  to  Justices'  courts.  Weaver  v. 
English,  11  Mont.  84,  27  Pac.  396.  So  that 
the  complaint  in  this  action  should  have 
stated  the  jurisdictional  facts  "In  ordinary 
and  concise  language,"  or  should  have  stated 
the  judicial  capacity  of  the  justice  of  the 
peace,  and  that  the  order  holding  Finch  to 
answer  was  "duly  given,"  "duly  made,"  or 
"duly  given  and  made."  Of  course,  stating 
that  an  order  was  "duly  given  and  made" 
is  no  more  than  the  statement  of  a  con- 
clusion of  law,  but  it  is  made  sufficient 
by  statute,  and  is  for  the  purpose  of  ob- 
viating the  necessity  of  pleading  the  Juris- 
dictional facts  as  the  common  law  requires. 
The  complaint  before  us  does  not  show  that 
the  court  had  jurisdiction  to  make  the  order 
holding  the  defendant  to  answer,  nor  that 
the  order  was  duly  given  and  made.  The 
allegation  that  the  justice  had  full  power 
and  authority  to  accept  the  bond  does  not  in 
any  wise  cure  the  defect  The  complaint  Is 
simply  a  mass  of  recitals.  It  states  "that 
whereas  an  order  having  been  made,"  and  so 
forth.  This  is  far  short  of  the  statutory  re- 
quirement It  does  not  even  state  that  the 
order  was  "duly"  made.  "The  word  'duly'  Is 
most  essential.  It  can  hardly  be  dispensed 
with  and  satlsfjr  the  terms  of  the  statute.  I 
can  Imagine  no  single  word  that  will  supply 
its  place.  *  •  »  The  statute  gives  a  short 
(ind  simple  form  of  pleading  a  judgment; 
and  it  is  safest,  If  not  Indispensable,  that  the 
statute  language  be  adopted  and  used  when 
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tbe  party  seeks  to  avail  himself  of  this  pro- 
yislou  of  the  Code,  instead  of  following  tbe 
common-law  forms  in  sncb  cases."  Hunt  t. 
Dutcher,  13  How.  Praa  538.  This  case  was 
followed  in  Harmon  t.  Ck>m8tock  Horse  & 
Cattle  Company,  9  Mont  243,  23  Pac.  470,  in 
which  this  court  also  quotes  from  Young  v. 
Wright  S2  Gal.  410,  in  part  as  follows:  "A 
party  wishing  to  avail  himself  of  a  provision 
of  this  character  must  comply  strictly  with 
its  terms.  In  exonerating  him  from  an  obli- 
gation which  would  otherwise  be  incumbent 
upon  him,  the  statute  prescribes  the  precise 
conditions  on  which  he  is  to  be  relieved ;  and 
they  must  be  strictly  performed."  And  see 
Weaver  v.  English,  supra;  Knight  v.  Le 
Beau,  19  Mont  223,  47  Pac.  952;  Walter  v. 
Mitchell,  25  Mont  885,  65  Pac.  5.  The  reason 
for  the  rale  that  the  Jurisdictional  facts 
must  be  pleaded,  either  directly  or  by  the 
statutory  method,  is  that  neither  the  inferior 
court's  Jurisdiction  nor  the  regularity  of  its 
proceedings  is  presumed,  and,  in  order  to 
prove  the  liability  of  the  sureties  upon  the 
undertaking.  It  must  be  shown  to  be  a  valid 
one.  Hence  it  Is  necessary  to  show  that  it 
was  required  of  the  accused  by  a  court  hav- 
ing Jurisdiction  of  the  otTense  proceeding  un- 
der due  form  of  law.  While  it  is  true  that 
the  consideration  for  the  bond  is  tbe  release 
of  tbe  accused  from  custody,  yet  if  the  bond 
be  not  lawfully  required  of  the  accused.  It  Is 
nudum  pactum. 

Defendants  further  say  that  the  complaint 
Is  Insufficient  because  it  does  not  state  that 
the  undertaking  was  filed  in  the  district 
court  This  point  is  not  well  taken.  If  the 
magistrate  bad  failed  to  comply  with  the 
statute  in  this  regard,  the  sureties  could  not 
take  advantage  of  it  State  v.  Wrote,  19 
Mont  206,  47  Pac.  898.  However,  we  note 
that  the  complaint  fails  to  state  that  the 
district  court  declared  tbe  undertaking  for- 
feited. 

The  complaint  is  also  fatally  defective  be- 
cause It  falls  to  state  that  the  amount  due 
the  plaintiff  by  tbe  terms  of  the  undertak- 
ing has  not  been  paid. 

2.  The  state  was  permitted  to  introduce 
In  evidence,  over  defendants'  objections,  cer- 
tain papers  filed  in  tbe  Justice's  court,  as 
well  as  his  docket  entries;  also  the  under- 
taking, and  order  of  the  district  court  de- 
claring it  forfeited.  The  action  of  the  court 
In  admitting  this  evidence  defendants  allege 
to  be  erroneous,  because  the  complaint  fails 
to  state  a  cause  of  action,  and  it  appears 
that  the  bond  was  accepted  and  approved  by 
the  Justice  of  the  peace  five  days  after  he 
had  certified  his  proceedings  in  the  case  to 
the  district  court  The  sufficiency  of  the 
complaint  being  disposed  of,  we  will  take  up 
the  second  ground  of  objection.  Defendants 
■ay  tbe  Justice,  when  he  undertook  to  do  so, 
bad  no  Jurisdiction  to  accept  and  approve 
the  undertaking.  Section  2350  of  the  Penal 
Code  provides:  "When  the  defendant  has 
been  held  to  answer  ui)on  an  examination 


for  a  public  offense,  tbe  admission  to  ball 
may  be  by  the  magistrate  by  whom  he  is  so 
held,  or  by  any  magistrate  who  has  power 
to  issue  the  writ  of  habeas  corpus."  Defend- 
ants say  that  the  words  "is  so  held"  limit 
"the  exercise  of  the  power  of  admitting  to 
bail  to  cases  then  pending  before  such  Jus- 
tice, or  in  some  manner  retained  within  the 
Jurisdiction  of  the  Justice  taking  the  balL" 
The  words  "is  so  held"  must  be  construed 
with  the  words  "has  been  held."  The  latter 
are  in  the  past  tense.  The  bail  where  a  de- 
fendant is  held  to  answer  may  not  be  requir- 
ed until  the  order  holding  him  to  answer 
has  been  made.  Then  the  magistrate  who 
made  the  order,  or  one  who  has  the  power 
to  Issue  the  writ  of  habeas  corpus,  may  ad- 
mit the  defendant  to  bail.  No  one  else  may 
do  sa  Thus  no  other  Justice  of  the  peace 
than  the  one  who  made  the  order  may  step 
In  and  admit  the  prisoner  to  bail.  But  the 
magistrate  who  committed  him  can,  and  we 
regard  this  section  as  an  extension  of  the 
committing  magistrate's  Jurisdiction  to  that 
extent  The  act  of  certifying  up  his  proceed- 
ings to  the  district  court  is  a  mere  ministe- 
rial one  on  part  of  the  magistrate.  The  pe- 
riod elapsing  after  the  magistrate  has  made 
his  order  committing  the  defendant  and  be- 
fore he  certifies  bis  record  to  tbe  district 
court  Is  not  one  limiting  tbe  magistrate's 
power  to  accept  and  approve  tbe  undertak- 
ing. This  section,  which  in  terms  allows 
the  magistrate  making  the  order  to  admit 
the  defendant  to  bail,  certainly  means  that 
the  committing  magistrate  may  approve  and 
accept  the  undertaking  which  he  has  himself 
required  by  his  order  made  upon  holding  tb* 
defendant  to  answer.  Any  other  constme- 
tion  of  this  statute  would,  at  times,  infringe 
seriously  upon  a  prisoner's  right  to  be  ad- 
mitted to  ball.  All  persons  are  bailable  by 
sufflclent  sureties,  except  for  capital  oCTenses, 
when  the  proof  is  evident  or  the  presump- 
tion great  and  excessive  bail  shall  not  be 
required.    Const  art  3,  ({  19,  20. 

If  defendants  are  correct  in  their  conten- 
tion, a  magistrate  might  make  an  order  com- 
mitting a  defendant  to  Jail  until  he  should 
give  bail  in  a  certain  amount;  the  magis- 
trate might  forthwith  make  his  return  to  tbe 
clerk  of  the  district  court  (Pen.  Code.  {  1G93X 
and  before  the  prisoner  could  procure  the 
bail,  and  then  the  defendant  could  not  be 
released  from  custody  except  upon  tbe  order 
of  the  district  Judge  or  a  Justice  of  the  Sn- 
preme  Court  In  all  of  the  Judicial  districts 
in  the  state  except  four  tbe  district  Judge 
is  at  all  times  absent  from  some  of  bis  coun- 
ties. The  plight  In  which  a  prisoner  might 
find  himself  in  such  case  is  apparent  No 
such  hardship  was  intended  by  the  statute  in 
question.  When  tbe  committing  magistrate 
has  made  his  returns  to  the  clerk  of  the  dis- 
trict court  we  think  he  nevertheless  still  has 
power  and  authority  to  accept  and  approve 
the  bail  undertaking  which  is  required  by  his 
order  until  the  district  court  obtains  final 
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Jurisdiction  of  the  entire  matter  upon  the 
filing  of  an  inforuiation  or  the  presentment 
of  an  indic-tmeut  against  the  prisoner,  or  un- 
til a  district  judge  or  Justice  of  the  Supreme 
Court  lias  fixed  anew  the  prisoner's  bail. 
The  evidence  objected  to  sliould  liave  been 
excluded  only  upon  the  ground  that  the  com- 
plaint is  Insufllclent.  The  authorities  cited 
by  defendants  are  inapplicable  to  our  stat- 
ute. 

3.  The  defendants  claim  that  the  state  did 
not  pi"ove  that  an  order  of  forfeiture  was 
made,  but  we  do  not  agree  with  them.  It 
was  proved  that  an  information  was  duly 
tiled  against  Pinch  upon  leave  of  court, 
charging  him  with  the  crime  of  burglary; 
that  he  failed  to  appear  and  answer  the 
same;  and,  as  appears  from  the  court's 
minutes,  tlie  court  thereupon  ordered  his 
bond  forfeited.  Section  2400  of  the  Penal 
Code  provides  In  part:  "If,  without  sufH- 
cient  excuse,  the  defendant  neglects  to  ap- 
pear for  arraignment  or  for  trial  or  Judg- 
ment, or  upon  any  other  occasion  when  his 
presence  In  court  may  be  lawfully  required, 
or  to  surrender  himself  in  execution  of  the 
Judgment,  the  court  must  direct  the  fact  to 
be  entered  upon  its  minutes,  and  the  under- 
taking of  ball,  or  the  money  deposited  in- 
stead of  ball,  as  the  case  may  be,  is  there- 
upon forfeited."  This  statute  seems  to  have 
been   sutHcIently   complied   with. 

4.  The  defendants  attempted  to  interpose 
nn  affirmative  defense  alleging  that  more  than 
;W  days  elapsed  after  the  delivery  of  the 
complaint,  warrant,  and  other  papers  filed  in 
tl»e  Justice's  court  to  the  clerk  of  the  district 
••ourt,  and  prior  to  the  time  the  county  attor- 
ney filed  his  Information.  On  motion  of  the 
county  attorney  this  so-called  defense  was 
stricken  out.  During  the  trial  the  defendants 
offereil  an  Instruction  by  which  they  sought 
to  cover  this  feature  of  the  case,  but  the  court 
refused  It.  Section  1730  of  the  Penal  Code 
provides:  "When  the  defendant  has  been  ex- 
nmlneil  nnd  committed,  or  admitted  to  bail 
us  provided  in  this  Code,  or  upon  leave  of 
court,  the  county  attorney  must,  within  thirty 
days  after  tlie  delivery  of  the  complaint,  war- 
rant and  tpstiniony  to  the  proper  district 
court,  or  after  such  leave,  file  In  such  court 
an  Information  charging  the  defendant  with 
the  offense  for  which  he  Is  held  to  answer, 
or  any  other  offense  disclosed  by  the  testi- 
mony. In  case  the  county  attorney  fails  to 
file  the  information  within  the  time  .specified 
lie  is  guilty  of  contempt,  and  may  be  prose- 
cuted for  neglect  of  duty  as  In  other  eases." 
It  was  held  In  State  v.  Smith,  12  Slont.  378, 
30  I'ac.  079.  that  the  failure  of  the  county 
attorney  to  comply  with  the  statute  in  this 
regnitl  must  be  taken  advantage  of  by  the 
defendant  by  motion  to  set  aside  the  Informa- 
tion, and  this  must  be  done  prior  to  demur- 
n>r  or  plea.  If  not  so  taken  advantage  of, 
the  Irregularity  Is  waived.  When  the  county 
attorney,  ujwn  leave  of  court,  filed  an  infor- 
mation against  Finch,  it  was  obligatory  ui)oa 


the  latter  to  appear  for  arraignment  under 
the  terms  of  his  undertaking,  and  he  could 
then  have  taken  advantage  of  the  Irregularity, 
or  waived  It,  as  he  might  have  been  advised. 
The  negligence  of  the  county  attorney  in  this 
respect  cannot  aid  the  defendants. 

5.  Defendants  asked  the  court  to  Instruct 
the  Jury  that  if  they  found  "that,  although 
all  the  other  requirements  of  the  law  were 
complied  with,  still  If  the  magistrate  did  not 
make  and  sign  an  order  for  the  release  of 
James  E.  Finch,  his  release.  If  he  was  re- 
leased, was  unlawful,  ond  the  defendants 
caimot  be  held  liable  on  the  bond."  It  seems 
that  the  magistrate  did  not  make  a  written 
order  rele.islng  Finch.  Section  2334  of  the 
I'enal  Code  provides:  "Upon  the  allowance 
of  ball  and  the  execution  of  the  undertaking, 
the  magistrate  must,  if  the  defendant  Is  In 
custody,  make  and  sign  an  order  for  his  dis- 
charge, upon  the  delivery  of  which  to  the 
proper  officer,  the  defendant  must  be  dischar- 
ged." This  section  contemplates  that,  when 
the  ball  is  given,  the  prisoner  shall  be  dis- 
charged. The  two  points  aimed  at  are  secur- 
ing the  bond  and  releasing  the  prisoner.  The 
intermediate  steps  are  merely  directory.  An 
oral  order  of  release  given  by  the  magistrate 
to  the  officer  who  has  charge  of  the  prisoner 
Is  a  sufficient  compliance  with  the  statute 
so  far  as  the  prisoner  and  his  sureties  are 
concerned,  although  it  shows  a  neglect  of  the 
statutory  formalities  by  the  Justice  which  is 
far  from  commendable.  If  anytlilng  more  is 
necessary,  the  prisoner  and  sureties  cannot 
take  advantage  of  it.  The  Supreme  Court  of 
Oallfomla  held  substantially  to  this  effect 
In  construing  section  1281  of  their  Code, 
which  is  Identical  with  our  section  23.54.  San 
Francisco  v.  Randall,  54  Oal.  408.  And  see 
Dllley  V.  State,  3  Idaho,  285,  29  Poc.  48.  It 
reasonably  appears  that  the  Justice  gave  an 
oral  order  to  the  sheriff  to  release  Finch,  and 
It  further  appears  without  any  doubt  what- 
ever that  Finch  was  released  solely  l)ecause 
tlie  undertaking  In  question  was  given,  and 
the  order  made. 

6.  By  way  of  defense  the  defendants  plead- 
ed that  long  prior  to  .Tune  24,  1901,  the  day 
on  which  the  bond  was  declared  forfeited. 
Pinch  died.  This  the  state  denied.  In  sup- 
port of  this  defense  the  defendants  placed  a 
witness  upon  the  stand  who  testified  that  he 
had  known  Finch,  who  was  about  60  years  of 
age.  for  18  or  20  years.  Then  this  question 
was  asked:  "Yon  may  state  what  was  his 
reputation  in  the  neighborhood  in  which  he 
lived,  among  his  neighbors,  as  to  his  being 
sane  or  insane."  This  was  objected  to  as  In- 
comi)etent,  immaterial,  and  irrelevant,  and 
the  objection  was  sustained.  The  evidence 
solicited  was  clearly  incompetent.  It  is  not 
permissible  to  prove  Insanity  by  reputation. 
Kven  so,  it  does  not  appear  what  relevancy 
his  sanity  bore  to  the  issue.  It  was  not 
pleaded  that  Finch  was  insane,  but  that  he 
was  dead.  It  may  be  that  counsel  for  defend- 
ants saw,  or  thought  they  saw,  some  connec- 
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tion  bettreeD  Finch's  alleged  Insanity  and  his 
attempts  at  suicide,  for  the  next  question 
asked  the  witness  was,  "Do  yon  know  of  Mr. 
Finch  ever  having  attteuipted  to  commit  sui- 
cide?" The  answer  was  In  the  affirmative, 
the  witness  saying,  "To  the  best  of  my  recol- 
lection, It  was  In  the  summer  of  '84,"  and  "a 
year  or  two  later  than  that  be  attempted  to 
take  his  life  the  second  time."  This  testi- 
mony was  stricken  out,  on  motion  of  the 
county  attorney,  "as  being  too  remote  from 
the  24th  day  of  June  [I'JOll,  and  as  incompe- 
tent, Irrelevant,  and  immaterial."  The  com-t's 
ruling  was  correct.  The  evidence  called  for 
was.  In  any  view,  wholly  immaterial.  De- 
fendants tlien  offered  to  prove  "the  following 
circumstances  as  tending  to  prove  tlie  death 
of  James  Finch:  Tliat  he  was  an  old  man; 
that  on  two  or  three  occasions  he  attempted 
suicide,  and  would  have  committed  suicide  if 
he  had  not  been  prevented  by  the  interposi- 
tion of  other  persons;  that  be  lives  in  a  place, 
the  surroundings  of  which  are  such  that  a 
body  might  lay  Lslc]  for  weeks,  months,  and 
even  years  without  discovery;  and  that  he 
has  never  been  seen  nor  beard  of  since  about 
a  week  prior  to  the  forfeiture  of  the  bond, 
and  that  no  trace  has  ever  been  foimd  of  him 
by  the  sheriff  or  any  of  his  deputies  or  any 
other  person."  The  offer  was  denied,  and 
correctly.  Finch  disappeared  about  the  mid- 
dle of  June,  1901,  and  this  case  came  on  for 
trial  on  November  20th  following.  Approxi- 
mately five  months  only  had  elapsed.  Finch 
was  charged  with  felony,  and,  If  found  guilty, 
would  have  been  sentenced  to  a  term  In  the 
state  prison.  The  offered  testimony  did  not 
even  remotely  tend  to  show  that  Finch  was 
dead  at  the  time  be  was  required  for  arraign- 
ment. No  such  remote  and  unsupported  cir- 
cumstances as  these  can  be  allowed  for  the 
purpose  of  relieving  the  bondsmen  of  their 
burden.  Any  other  rule  would  make  the  col- 
lection of  forfeited  bail  bonds  almost  impos- 
sible. It  Is  well  to  remember  that  seven 
years  Is  fixed  by  statute  as  the  time  when 
one  is  presumed  to  be  dead  if  be  has  not  been 
heard  from  within  that  period.  Code  Civ. 
Proc.  i  3266,  subd.  26. 

7.  We  have  carefully  examined  the  in- 
structions given,  OS  well  as  those  refused, 
and  do  not  find  any  error  of  which  defend- 
ants may  complain. 

We  are  of  the  opinion  that  the  Judgment 
and  order  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

CLAYBBRG,  C.  C,  concurs.  POORMAN, 
C,  being  disqualified,  takes  no  part  in  this 
decision. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 

BRANTI.Y,  C.  J.,  not  having  heard  the 
argument,  takes  no  part  in  this  decision. 


LAXGAX  et  al.  t.  PEOPLE. 
(Supreme  Court  of  Colorado.    31ay  2.  1904.) 

iSToxirATixo  LigfORa  —  illegal  sale  —  is- 

KOBMATION—JIHISDICTIOS— HARMLESS  EBROB 
— liirA.NELIXU  JIHT  —  IXSTBUtTlONS  —  lAK- 
IXtS   AFKIUAVIT  TO  JURY  ROOM. 

1.  Mills'  Ann.  St.  {  2H:a)c.  which  is  section  ■'{ 
of  an  act  making  it  a  misd^moanor  to  ^I  li  |- 
uor  in  certain  places,  and  provides  that  justi<'^ 
of  the  peace  in  their  respectiie  prwincts  sh-ill 
have  jurisdiction  to  hear  and  determine  all  ca>^ 
arising  imder  the  act,  does  not  give  them  »-\- 
cluaive  jurisdiction :  but  county  courts  may  try 
a  case  arisinf;  under  such  act  under  the  a<-c 
giviUK  them  jurisdiction  in  misdemeanor  caiu-i. 

2.  An  information  for  violation  of  Mills'  Ann. 
St.  {  28.3<)b.  makin;;  it  a  misdemeanor  to  ^11 
liquor  within  five  miles  of  a  camp  of  25  or 
more  men  engaged  in  construction  of  a  railnnKl, 
need  not  allege  the  person  to  whom  the  sale  wa« 
made ;  and,  though  the  name  of  the  cani'i 
should  be  stated,  its  omission  is  not  a  fatal  i-r- 
ror. 

3.  Under  Mills'  Ann.  St.  H  2830a,  28»0b.  pro- 
hibiting county  commissioners  from  issuing  a  li- 
cense to  sell  liquor  within  five  miles  of  a  rail- 
road grading  camp,  and  making  it  a  mi.«<le- 
meanor  to  make  such  a  sale,  provided  that  tli<> 
section  shall  not  apply  to  sales  made  under  a  li- 
cense from  an  incorporated  city  or  town,  an  in- 
formation need  not  allege  that  defendant  bad 
not  such  a  license. 

4.  Any  irregularity  In  impaneling  the  jury 
was  harmless  where  the  jury  could  have  re- 
turned no  other  verdict  than  one  of  guilty. 

a.  An  instruction  that  the  jary  should  find  de- 
fendant guilty  if  they  found  beyond  a.  reason- 
able doubt  that  he  sold  liquor  within  five  miles 
of  a  grading  camp,  unless  they  further  fonud 
"beyond  a  reasoname  doubt"  that  the  sales  were 
made  nnder  a  certain  kind  of  license,  though  er- 
roneous, a  defendant  being  entitled  to  acquit- 
tal if  the  evidence  leaves  a  reasonable  doubt  of 
his  guilt,  is  harmless,  there  being  no  proof  of 
any  license. 

6.  The  taking  by  the  jury  to  the  jury  room  of 
an  affidavit  filed  with  Uie  information  wa.s 
harmless,  affiant  having  testified  to  the  same 
facts  stated  in  the  affidavit. 

Error  to  Gilpin  County  Court;  Flor  Ash- 
baugh.  Judge. 

Arthur  C.  Langan  and  another  bring  wror 
from  a  conviction.    Affirmed. 

Chase  Wlthnow  and  Geo.  W.  Forman,  for 
plaintiffs  in  error.  N.  G.  Miller.  Atty.  Gen., 
and  I.  B.  Melville,  Asst  Atty.  Gen.,  for  the 
People. 

STKEIyE,  J.  Tbe  defendants  were  ad- 
Judged  guilty  of  selling  liquor  at  a  place 
witbin  five  miles  of  a  railroad  grading  camp, 
and  were  fined  for  so  doing  the  sum  of  $4i< 
each.  Tbey  bring  the  case  here  by  writ  of 
error.  The  statute  under  which  tbe  informa- 
tion was  brought  Is  as  follows: 

"Section  1.  It  shall  be  unlawful  for  the 
board  of  county  commissioners  of  any  county 
in  this  state  to  grant  a  license  to  any  i>er- 
son  to  sell,  barter,  exchange  or  otherwise 
dispose  of  malt,  splrltnous  or  vinous  liquors 
in  less  quantities  than  five  gallons  within 
five  miles  of  any  camp  or  assembly  of  men 
engaged  In  the  construction  or  repair  of  any 
railroad,    canal,    reservoir,    public   work    «r 

t  4.  Se«  Criminal  Law,  vol.  IB,  Cent.  Dig.  {  3U^ 
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other  kindred  enterprise  •where  twenty-five 
or  more  men  are  employed. 

"Sec.  2.  Any  person  who  shall  sell  or  offer 
for  sale,  barter,  exchange  or  otherwise  dis- 
pose of  any  spirituous,  malt  or  vinous  liq- 
uors in  less  quantity  than  five  gallons  within 
five  mile.^  of  any  camp  or  assembly  of  twen- 
ty-five or  more  men  engaged  In  the  construc- 
tion or  repair  of  any  railroad,  canal,  reser- 
voir, public  work  or  other  kindred  enterprise, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  in  a  sum 
not  exceeding  fifty  dollars,  or  imprisonment 
In  the  county  Jail  for  not  exceeding  thirty 
days,  or  both.  In  the  discretion  of  the  court; 
and  any  attempt  to  evade  the  provisions  of 
this  act,  by  giving  away  any  such  liquors  to 
any  person  on  the  pretense,  or  for  the  reason 
that  such  person  has  purchased,  or  designs, 
or  is  expected  to  purchase,  some  other  article, 
shall  be  deemed  as  a  sale  within  the  meaning 
of  this  act.  Provided,  that  the  provisions  of 
this  section  shall  not  apply  to  sales  made 
under  a  license  issued  by  any  Incorporated 
town  or  city,  nor  to  those  outside  of  the 
corporate  limits  of  cities  and  towns  which 
may  liave  been  established  six  months  prior 
to  the  begiuuing  of  said  work  within  said 
five-mile  limit. 

"Sec.  3.  .Justices  of  the  peace  in  their  re- 
spective precincts  shall  Iiave  jurisdiction  to 
liear  and  determine  all  cases  arising  under 
the  provisions  of  this  act." 

Mills'  Ann.  St.  «§  28.J0a -2830c. 

The  information  charges  the  offense  In  the 
language  of  the  statute,  and  states  In  general 
terms  that  the  liquor  was  sold  on  or  about 
March  17,  1903.  at  the  county  of  Gilpin  and 
«tate  of  Colorado.  Otherwise  the  place  of 
selling  is  not  stated,  nor  Is  the  name  of  the 
person  to  whom  the  liquor  Is  alleged  to 
have  been  sold  mentioned  in  the  Information. 
The  defendants  contend  that  the  county 
court  was  without  jurisdiction  to  try  the  de- 
fendants; that  the  Information  was  fatally 
defective:  that  the  court  erred  In  refusing 
to  give  certain  instructions  offered  by  the 
defendants,  and  erred  in  the  giving  of  in- 
structions; that  the  court  erred  in  the  admis- 
sion of  testimony;  that  the  district  attorney 
made  remarks  to  the  jury  greatly  prejudicial 
to  the  defendants;  and  that  an  alBdavIt  was 
taken  to  its  room  by  the  jury  and  read  and 
considered. 

The  section  of  the  act  does  not  vest  in  jus- 
tices' courts  exclusive  jurisdiction  of  cases 
arising  under  the  act,  nor  is  the  act  con- 
ferring upon  the  oonnty  court  jurisdiction  In 
cases  of  misdemeanor  inconsistent  with  the 
one  before  us,  and  we  are  of  opinion  that  the 
county  court  has  Jurisdiction  in  eases  arising 
tinder  the  act. 

Where  the  gravamen  of  the  offense  charged 
in  a  sale  made  to  a  person  belonging  to  a  pro- 
tected or  prohibited  classf-as  a  minor,  an  In- 
sane person,  or  an  habitual  drunkard— the  re- 
<iulrement  of  certainty  will  oblige  the  pleader 
to  state  the  name  of  the  vendee,  if  it  is 


known;  but  where  the  particular  sale  is  not 
the  essence  of  the  offense  the  name  of  the 
purchaser  is  not  material.  Black  on  Intoxi- 
cating Liquors,  i  404.  The  essence  of  the 
offense  here  charged  is  not  that  the  sale  was 
made  to  a  particular  class,  and  It  was  not 
necessary,  therefore,  to  state  the  name  of  the 
purchaser.  The  particular  offense  prohibited 
by  the  statute  Is  the  sale  within  five  miles  of 
a  grading  camp  where  25  or  more  men  were 
engaged  in  the  construction  of  a  railroad,  and 
good  pleading  requires  that  the  name  of  the 
grading  camp  should  be  set  out  in  the  plead- 
ings; but  we  do  not  regard  the  failure  to  so 
speciflcally  charge  the  offense  a  fatal  error 
which  requires  the  reversal  of  the  case  and 
the  discharge  of  the  defendants.  The  selling 
of  liquor  within  five  miles  of  a  grading 
camp  Is  prohibited  by  the  statute.  The  coun- 
ty coniniis.sionei-s  are  prohibited  from  issu- 
ing a  license  to  make  such  sales.  The  scheme 
of  the  statute  Is  to  prohibit  generally  the 
sale  of  intoxicating  liquors  within  five  miles 
of  a  grading  camp.  The  statute  excuses 
those  who  may  have  a  license  from  an  Incor- 
porated city  or  town,  and  under  such  circum- 
stances It  is  not  necessai-y  to  allege  that  the 
defendant  is  not  of  the  exempted  class. 
Wharton's  Criminal  Pleading  and  Practice, 
S  242. 

Counsel  lay  stress  upon  an  alleged  irregu- 
larity In  Impaneling  the  jury,  but  no  preju- 
dicial eiTor  Is  shown.  If  we  were  to  concede 
that  the  jury  was  improperly  drawn.  The 
Jury  could  have  returned  no  other  verdict 
than  that  finding  the  defendants  guilty  as 
charged  In  the  information.  The  defendants 
did  not,  when  upon  the  witness  stand,  pre- 
sent an  Issue  for  determination  liy  the  jury, 
and  were  not,  therefore,  injured  by  the  man- 
ner in  which  the  jury  was  drawn. 

The  Instruction  given  which  states  that  the 
jury  should  find  the  defendants  guilty  If  they 
found  beyond  a  reasonable  doubt  that  they 
had  sold  liquor  within  five  miles  of  a  grad- 
ing camp  where  2.'5  or  more  men  were  em- 
ployed, imless  they  further  found  "l)eyond  a 
reasonable  doubt"  that  such  sales  were  made 
under  a  license  issued  by  an  Incorporated 
town  or  city,  or,  if  such  sales  were  made 
outside  the  limits  of  a  city  or  town,  tiiat  the 
defendants  were  established  six  months  prior 
to  the  tieginning  of  said  work  within  said 
five-mile  limit,  is  erroneous;  and,  If  the  de- 
fendants had  offered  proof  that  they  were 
licensed  to  sell  liquor,  the  instruction  should 
be  regarded  as  fatally  erroneous  for  the  rea- 
son that  the  defendant  Is  not  required  to  es- 
tablish his  defense  beyond  a  reasonable 
doul)t.  A  defendant  is  entitled  to  an  acquit- 
tal If  the  evidence  leaves  a  reasonable  doubt 
of  his  guilt.  Jones  v.  People,  23  Colo.  282. 
47  Pac.  27.5.  But  these  defendants  offered 
no  proof  of  a  license  from  any  source,  and 
were  not  harmed  by  the  instruction.  Al- 
though the  language  of  the  proviso  following 
the  conjunction  "nor"  Is  rather  oliscure, 
when  the  whole  act  is  considered  the  very 
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evident  intention  of  the  Legislature  was  to 
exclude  from  tbe  prohibitory  provisions  of 
the  act  those  who  had  licenses  from  the 
board  of  county  commissioners,  and  who  bad 
been  established  in  business  under  the  license 
for  the  period  of  six  months  prior  to  the  be- 
ginning of  work  within  the  five-mile  limit. 
Tbe  defendants  offered  no  proof  of  a  license 
from  tbe  county  board,  and  the  Instructions 
offered  by  them  upon  the  subject  of  tbe  pro- 
viso were  properly  refused. 

Tbe  defendants  complain  of  the  remarks 
of  tbe  special  prosecuting  officer,  and  say 
that  they  were  greatly  prejudiced  thereby. 
We  do  not  think  so.  Furthermore,  the  court 
very  promptly  required  counsel  to  contine  his 
remarks  to  a  discussion  of  the  evidence. 

The  information  was  taken  to  the  jury 
room  with  the  Instructions,  counsel  for  the 
defendant  expressly  consenting  thereto.  In- 
advertently the  aflldavit  filed  with  the  infor- 
mation was  also  taken,  and  was  inspected 
and  read  by  several  of  the  jurors.  This,  It  is 
said,  should  cause  a  reversal  of  the  case. 
We  are  not  prepared  to  say  that  the  affidavit 
Is  not  a  part  of  tbe  Information,  and  that 
the  conssnt  of  counsel  to  the  taking  of  the 
information  to  the  jm'y  room  was  not  a  con- 
sent that  the  affidavit  upon  which  the  infor- 
mation wag  based  should  be  also  taken.  But, 
whether  the  affidavit  be  regarded  as  a  part 
of  the  Information  or  as  a  separate  document, 
no  possible  prejudice  resulted  to  the  defend- 
ants. The  person  who  signed  the  affidavit 
had  testified,  and  bad  been  cross-examined 
by  the  defendants'  counsel,  and  had  testified 
to  the  same  facts  stated  in  the  affidavit,  and 
the  jury  were  not  influenced,  probably,  in 
the  slightest  degree. 

The  judgment  is  affirmed.    Affirmed. 


OUTIIEIL  PARK  IXV.  CO.  v.  TOWN  OF 

MOXTCLAIU.* 

(Supreme  Court  of  Colorado.     May  2,  1904.) 

WATEBS  AND  WATER  COUB.SES— IBRIGATION — 
WATER  RIOIITS  —  EASEMENTS— INJUNCTION  — 
QIJIETINO  TITLE— EQUITY  JURISDICTION— POS- 
SESSION—DEM  URBER— WAIVER— PARTIES. 

1.  The  riRht  to  use  water  ilowin^  in  an  irri- 
gation ditch  for  the  purpose  of  irrif;ation  is  au 
easement  and  an  incorporeal  hereditament,  de- 
scendible by  Inheritance. 

2.  Where  a  bill  alleged  that  defendant  had  in- 
terfered with  plaintiff  in  its  iu<e  of  certain  wa- 
ter in  an  irrigation  ditch,  equity  had  jurisdic- 
tion, independent  of  statute,  to  restrain  such 
interference,  and,  having  acquired  jurisdiction 
for  that  purpose,  was  entitled  to  retain  the  bill, 
and  determine  the  rights  of  the  parties,  though 
plaintiff  was  not  in  ai'tiial  possession. 

3.  Where  defendant  demurred  to  a  bill  on  the 
ground  that  an  action  to  quiet  title  to  a  mere 
easement  did  not  lie.  but.  after  the  demurrer 
had  been  overruled,  filed  an  answer  setting  up 
an  estate  and  title  to  such  easement,  and  asked 
that  the  same  be  quieted  in  the  same  action,  it 
thereby  waived  its  objection  to  the  form  of 
tbe  action. 

4.  Where,  in  an  action  to  quiet  title  to  a  wa- 
ter right  for  Irrigation  purposes,  plaintiff  prov- 


*Rebe«riiig  denied  Juue  6,  190i. 


ed  title  from  the  irrigation  company,  the  orig- 
inal source  of  the  title,  and  defendant  intro- 
duced on  evidence,  defendant  was  not  entitled 
to  judgment  on  the  ground  that  plaintiff  had 
not  complied  with  certain  conditions  in  the  con- 
veyance between  the  irrigation  company  and  its 
grantee  restricting  the  use  of  water,  etc. 

5.  Where,  in  a  suit  to  quiet  title  to  a  water 
right,  an  irrigation  company  was  not  an  in- 
dispensable party  to  the  determination  of  the 
issues  between  plaintiff  and  defendant,  and  aft- 
er a  demurrer  to  a  second  cause  of  action  alleged 
in  the  complaint  on  tbe  ground  that  the  irriga- 
tion company  was  improperly  joined  as  a  party 
to  the  first  cause  of  action  had  been  overruled 
the  irrigation  company  was  dismissed,  whereup- 
on defendant  answered  and  went  to  trial,  it 
could  not  thereafter  claim  that  it  was  a  neces- 
sary party  to  the  suit. 

Appeal  from  District  Court,  Arapahoe 
County;  Samuel  L.  Canienter,  Judge. 

Action  by  the  Guthell  Park  Investment 
Company  against  the  town  of  Moutclalr. 
From  a  judgment  in  favor  of  defendant, 
plaintiff  ap()eal8.     Revei-sed. 

Robert  E.  Foot,  for  appellant.  T.  E.  Wai- 
ters, for  appellee. 

CAMPBELL,  J.  The  subject-matter  of  the 
controversy  is  a  water  right  for  Irrigation 
purposes.  The  action  is  equitable  in  Its  na- 
ture. Tbe  complaint  has  some  of  the  charac- 
teristics of  a  bill  to  quiet  title  and  some  of 
the  featui*es  of  a  suit  to  prevent  a  disturb- 
ance or  obstruction  of  a  right  to  use  the  wa- 
ter for  Irrigation,  and  to  require  a  transfer 
of  Its  place  of  use.  The  complaint,  when  fil- 
ed, named  as  defendants  the  town  of  Mont- 
clalr  and  the  Northern  Colorado  Irrigation 
Company.  It  contained  two  causes  of  ac- 
tion, tbe  allegations  of  the  first  of  which 
were  directed  particularly  against  the  town, 
those  of  the  second  against  the  irrigation 
company.  In  the  first  are  averments  that 
plaintiff  Is  the  owner  and  In  possession  of  a 
certain  water  right  that  is  carried  In  the 
canal  of  tbe  Irrigation  company,  as  the 
agency  in  the  appropriation  thereof,  in  which 
the  town  asserts  an  Interest  adverse  to  plain- 
tiff, though  It  Is  wltiiout  any  right  thereto, 
and  has  wrongfully,  and  against  plaintiff's  pro- 
test, for  a  number  of  years  utilized  the  same, 
to  plaintiff's  injury.  The  prayer  is  that  tlie 
town  be  required  to  set  forth  the  estate  which 
It  claims,  that  plaintiff  have  damages  for  the 
wrongful  use,  and  a  decree  adjudging  title  to 
be  In  plaintiff,  and  that  defendant  town  be  en- 
joined from  using  the  water  right.  In  the  sec- 
ond cause  there  are  the  same  allegations  of 
plaintiff's  ownership  and  possession,  and 
a  charge  that  the  irrigation  company  has  re- 
fused to  transfer  this  water  right  to  lauds  of 
plaintiff  other  than  those  for  which  tbe  a|ipro- 
prlatiou  was  originally  made.  Tbe  prayer  Is 
that  tbe  company  set  forth  tlie  interests  It 
has  In  the  projiert.v,  that  title  be  adjudged  to 
be  In  plaintiff,  and  the  defendant  company  be 
ordered  to  make  the  transfer  desired.  A  mo- 
tion by  tbe  defendants  for  a  more  siiecific 
statement  was  denied,  and  they  then  tiled  a 
Joint  demurrer  to  each  cause  of  action,  con- 
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tainiiig  a  number  of  grounds,  among  which 
are  an  Improijer  joinder  of  parties  defendant 
The  demurrer  was  overruled  as  to  the  first 
cntise  of  action  and  sustained  as  to  the  sec- 
ond, whereupon  the  plaintiff  voluntarily  dis- 
missed the  action  as  to  the  Irrigation  com- 
pany. The  town  then  filed  an  answer  to  the 
first  cause  of  action,  which  was  the  only  part 
of  the  complaint  left  for  consideration,  and 
tins  answer  contained  a  number  of  defenses, 
the  first  of  which  is  a  general  denial.  The 
other  defenses,  so  far  as  material  to  state 
liere,  consist  of  allegations  of  fact,  which,  in 
the  judgment  of  defendant,  vested  In  it  an 
interest  and  estate  in  the  property  su|>erior 
and  paramount  to  the  title  of  the  plaintiff. 
Tlie  replication  denied  tlie  new  matters  set  up 
in  the  answer.  The  trial  was  to  the  court 
without  a  jury  ui)on  the  issues  thus  joined, 
and  at  the  close  of  plaintiff's  case,  defend- 
ants, declining  to  introduce  any  evidence, 
made  a  motion  for  a  nonsuit,  which  was 
granted  by  the  court,  upon  the  grounds,  as 
stated  in  its  opinion,  that  the  proof  did  not 
show  that  plaintiff  was  in  possession  of  the 
water  right  at  the  time  of  the  beginning  of 
the  action,  and  that  plaintiff  took  nothing  by 
its  deed  puri)ortiug  to  convey  the  same. 
From  the  judgment  the  plaintiff  prosecutes 
this  api)eal. 

It  seems  that  the  district  judge  who  heard 
the  demurrer  believed  tliat  plaintiff  was  en- 
titled to  equitable  relief  ui>on  the  facts  set 
up,  though  the  subject-matter  of  the  action 
was  an  incorporeal  water  right.  A  different 
judge  presided  at  the  trial,  and  he  was  in- 
clined to  tlie  opinion  that  the  action  was 
brought  under  section  2o5  of  the  Code,  which 
eni|K>wers  one  in  possession  of  real  pro|)erty 
to  bring  in  a  party  who  asserts  a  hostile  title, 
and  require  him  to  set  it  up,  so  that  the  title 
may  be  determined.  It  was  his  opinion, 
tlierefore,  I>ecau8e  one  cannot  be  In  actual 
physical  iwsscssion  of  a  mere  easement — 
which  a  water  right  is — an  action  to  quiet  ti- 
tle thereto  does  not  lie.  But  under  the  prac- 
tice that  prevails  In  the  Second  Judicial  Dis- 
trict, which  is  composed  of  more  than  one 
judge,  he  felt  bound  by  the  decision  of  his 
l)retlece8sor  to  the  controry.  That  question 
is  not  much  mooted  In  arginnent  here,  but  it 
seems  tliat  in  Grand  Valley  Irr.  Co.  v.  Lesh- 
er,  28  Colo.  273,  (5.5  Pac.  44,  the  title  to  a  wa- 
ter right  was  quieted.  In  Wyatt  v.  Irriga- 
tion Co.,  18  Colo.  208,  .33  Pac.  144,  30  Am.  St 
Uep.  280,  a  water  right  such  as  we  are  cousld- 
erins  was  held  to  be  an  easement,  and  an  in- 
coriK>real  hereditament  descendible  by  inher- 
itance, and  a  freehold  estate.  It  therefore 
comes  within  the  meaning  of  the  term  "real 
property"'  as  used  In  our  statutes.  At  the 
common  law  the  general  rule  was  that  eject- 
ment did  not  lie  in  favor  of  a  party  to  try  bis 
right  to  enjoy  an  easement  The  remedy  was 
in  case  for  damages,  or  by  a  suit  in  equity  to 
prevent  Interferencre  with  its  enjoyment 
Where  a  ]>laintiff  is  out  of  possession  of  real 
I)roi>erty,  and  there  is  some  other  distinct 


head  of  equity  jurisdiction  sufficient  to  sup- 
port the  action,  equity  will  retain  the  cause 
and  grant  relief  by  quieting  title  or  removing 
a  cloud.  The  authorities  are  collected  In  17 
Enc.  PI.  &  Pr.  309.  Applying  that  principle 
here,  we  say  that,  though  the  ordinary  alle- 
gations found  In  a  bill  to  quiet  title  are  In 
this  comploint,  there  are  also  allegations  that 
the  defendant  lias  interfered  with  and  ob- 
structed the  plaintiff  In  Its  enjoyment  of  tlie 
right  to  the  use  of  water  for  purposes  of  Irri- 
gation. That  a  court  of  equity.  Independent 
of  the  statute,  has  jurisdiction  to  restrain  in- 
terference with  a  water  right,  seems  well  set- 
tled. Ilence,  under  this  doctrine,  the  court, 
having  a<fiuired  jurisdiction  to  restrain  in- 
terference with  plaintiff's  use  of  water,  might 
properly  retain  jurisdiction,  and  determine  all 
the  rights  of  the  jiarties,  even  though  plain- 
tiff is  not  In  actual  possession;  be<-ause,  as 
we  have  already  Indicated,  the  controversy 
between  the  parties  Is  one  of  which  equity 
has  jurisdiction  indeiieudeiit  of  statute. 

But  if  this  is  an  action  merely  to  quiet  title 
to  an  casement,  the  objection  to  its  main- 
tenance can  be  waived  by  a  defendant,  or  he 
miglit  elect  to  stand  by  a  demurrer  based 
upon  that  ground.  Uere  the  defendant  did 
not  choose  to  stand  by  Its  demurrer,  but  in 
Its  answer  set  up  an  estate  and  title  to  tills 
water  right  in  Itself,  and  asked  to  have  the 
same  quieted  in  Its  favor  in  this  very  action. 
Its  objection  to  the  form  of  the  action,  there- 
fore, was  waived,  even  If  the  point  was  orig- 
inally good. 

The  important  question  in  the  case  Is 
whether  the  evidence  of  the  plaintiff  enti- 
tled It  to  the  relief  demanded^  The  parties 
claim  title  from  the  same  source,  viz.,  the 
Northern  Colorado  Irrigation  Company.  The 
plaintiff  showed  a  grant  in  writing  from  tliat 
company  to  Its  remote  grantor,  which,  by 
divers  mesne  conveyances,  is  now  in  plain- 
tiff. Its  evidence  also  disclosed  the  fact 
that  in  the  grant  from  the  irrigation  com- 
pany was  a  provision  that  the  water  was  to 
be  used  only  upon  a  certain  described  tract 
of  land,  which  plaintiff  never  owned,  anil 
upon  no  other;  and  the  continued  right  to 
Its  enjoyment  was  conditioned  upon  the 
payment  of  a  designated  annual  rental,  which 
plaintiff  has  not  made.  The  town  of  Mont- 
Clair  for  a  number  of  years,  under  some  ar- 
rangement with  the  irrigation  company,  paid 
the  prescribed  rental  and  actually  used  the 
water,  or  some  of  It,  In  Irrigating  trees  In 
its  streets  and  parks  and  other  public  prop- 
erty. All  this  was  against  the  protest  of  the 
plaintiff,  who  had  unsuccessfully  tried  to 
liave  the  irrigation  company  transfer  the 
water  to  lands  owned  by  it,  but  which  do 
not  constitute  any  part  of  the  lands  for  which 
the  original  appropriation  was  made.  We 
do  not  say  that  the  afllrmatire  defenses  of 
the  answer  would.  If  established,  show  para- 
mount title  in  defendant,  but  we  may,  for  our 
present  purpose,  so  assume.  Yet  there  was 
no  evidence  of  any  grant  of  this  water  right 
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to  tbe  defendant  the  town  of  Montclalr,  or  of 
any  right  or  estate  of  tbe  town  thereto;  and, 
since  there  was  no  evidence  upon  its  part  to 
sustain  tbe  defenses  set  up  in  the  answer, 
the  question,  as  we  have  said,  is  to  be  deter- 
mined from  the  evidence  of  the  plaintiff 
alone. 

The  written  instruments  evidencing  the 
plaintiff's  title  which  were  introduced  In  evi- 
dence show  that  the  legal  title  of  the  water 
right  was  vested  in  the  plaintiff  at  the  time 
of  the  beginning  of  the  action.  It  Is,  of 
course,  Impossible  for  the  owner  of  an  In- 
corporeal right,  like  an  easement,  to  have 
and  maintain  physical  possession  of  It.  The 
only  possession  of  which  It  is  susceptible  Is 
that  constructive  possession  which  necessa- 
rily follows  ownership  of  the  easement  Itself 
or  of  the  principal  thing  to  which  It  may  per- 
tain. But  whether  plaintiff  has  shown  the 
kind  of  possession  necessary  under  section 
255  of  the  Code  in  an  action  merely  to  quiet 
title  we  do  not  consider  Important  for  rea- 
sons above  given  In  discussing  tbe  form  and 
real  character  of  the  action.  If  plaintiff 
was  out  of  possession,  ejectment  did  not  He 
to  recover  It;  certainly  If  the  easement  is 
considered  by  itself  wholly  apart  from  land 
upon  which  the  water  was  used.  But, 
whether  in  or  out,  plaintiff  certainly  can  ob- 
tain appropriate  relief  in  a  court  of  equity 
against  any  unlawful  obstruction  of  his 
rights  to  the  enjoyment  of  the  easement. 
The  evidence  shows  legal  title  in  plaintiff. 
From  that  flows  the  right  to  whatever  pos- 
session the  nature  of  the  right  is  susceptible 
of,  and  to  Its  free  use  and  enjoyment.  The 
allegations  of  the  complaint  are  broad  enough 
to  admit  the  evidence  offered,  and  that  evi- 
dence, not  overcome  by  any  contradictory 
proof,  entitles  plaintiff  to  a  decree  establish- 
ing Its  title  to  the  water  right  and  restrain- 
ing Interference  with  its  use. 

The  trial  court  was  of  opinion  that  the 
clause  In  the  written  contract  between  the 
irrigation  company  and  Its  grantee  restrict- 
ing the  use  of  this  water  to  a  certain  tract 
of  land,  and  providing  that  it  could  not  be 
used  to  Irrigate  any  other  land,  of  Itself  op- 
erated as  a  limitation  upon  the  power  of  the 
grantee  or  his  assigns  to  transfer  the  water 
right  separate  and  distinct  from  the  land  it- 
self; and  apparently  held  that  the  owner  of 
the  land  upon  which  the  water  was  thus  to 
be  used  owned  the  water  right  as  an  insepa- 
rable easement  appurtenant  thereto.  The 
court  in  this  action,  to  which  the  grantor  of 
the  right,  viz.,  the  owner  of  the  ditch,  the 
carrier  of  the  water,  was  not  a  party,  applied 
the  principle  laid  down,  and  held  that  the 
plaintiff  in  this  case  took  nothing  by  its 
deed,  although  It  traced  title  directly,  through 
intermediate  conveyances,  from  the  irriga- 
tion company,  the  common  source.  It  Is  not 
necessary  In  this  case  to  determine  whether, 
as  between  the  water  consumer  and  the  car- 
rier of  water,  such  a  restriction  is  binding, 
for  it  is  clear  that  the  defendant,  who  Is  a 


stranger  to  the  title  and  to  the  contract,  and, 
BO  far  as  appears  from  tbe  testimony,  in  no 
wise  connected  with,  or  having  obtained 
rights  from,  tbe  irrigation  company,  is  not  in 
a  position  to  lutei-pose  such  objection.  The 
restriction  relates  to  the  place  and  manner  of 
use,  and  Is  one  which  might  be  waived  by 
the  grantor.  That  the  evidence  shows  that 
plaintiff  has  not  paid  the  rental,  and  that  the 
Irrigation  company  has  declined  at  plaintiff's 
request  to  transfer  the  place  of  use.  Is  not 
material  here,  for  defendant  cannot  Interpose 
a  defense  which  Is  available  only  to  the  Ir- 
rigation company  or  its  grantee.  It  is  suffl- 
cient  for  our  present  purpose  to  say  that 
the  plaintiff,  by  showing  in  Itself  the  legal 
title  to  the  water  right,  was  entitled  to  its 
use,  and  was  in  as  complete  possession  there- 
of as  the  nature  and  character  of  the  prop- 
erty admits,  and  that,  as  between  the  parties 
to  this  action,  its  rights,  as  disclosed  by  the 
evidence,  are  superior  to  defeuthiut's.  What 
the  proof  may  be  when  defendant's  evidence 
is  heard  we  do  not  know.  The  trial  court 
was  wrong,  however.  In  granting  the  motion 
for  uouHUit,  as  at  least  a  prima  facie  case 
was  made  by  plaintiff. 

The  point  Is  made  by  the  town  that  the 
Irrigation  company  is  a  necessary  party  to 
the  suit.  One  of  defendant's  grounds  of  de- 
murrer to  the  first  cause  of  action  was  that 
the  defendant  irrigation  company  was  im- 
properly joined  with  the  town.  By  answer- 
ing over  after  the  demurrer  was  overruled, 
the  objection  Is  waived,  unless  the  company 
Is  a  necessary  party  without  whose  presence 
in  court  no  valid  judgment  could  be  rendered. 
Certainly  the  attitude  of  the  appellee  In 
complaining  that  the  irrigation  company  is  a 
necessary  party  does  not  specially  commend 
Itself  to  Judicial  consideration,  since  appel- 
lee secured  the  elimination  of  the  comiiany 
from  the  action.  Appellee  did  not  complain 
of  the  ruling  by  which  the  company  was  dis- 
missed, nor  has  It  assigned  cross-errors,  even 
if  It  could  do  so  to  a  wrong  ruling  made  at 
Its  own  request.  But  the  company  Is,  to 
say  the  least,  not  an  indispensably  neces- 
sary party.  The  right  to  the  use  of  this 
water  as  between  the  plaintiff  and  the  town 
may  be  adjudicated  without  the  presence 
of  the  company,  even  though  it  might  be 
proper— as  to  which  we  express  no  opinion 
—to  order  the  company  brought  Into  court 
in  order  to  a  complete  determination  of  the 
controversy.  The  rights  of  a  consumer  un- 
der a  ditch  which  is  operated  as  a  carrier 
are  distinct  from  the  rights  of  the  carrier 
as  to  such  easement.  With  the  relative 
rights  of  those  parties,  the  town,  so  far  as 
appears  from  the  pleadings,  has  no  concern. 
If  either  party  here  were  proceeding  against 
the  company,  the  latter  might  Insist  upon 
the  presence  of  the  other  party  making  the 
same  claim,  but  such  is  not  this  case. 

Our  conclusion  that  the  defendant  cannot 
raise  questions  that  might  be  open  to  the 
irrigation  company  in  a  controversy  between 
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It  and  the  plaintiff  reUeres  us  of  the  iw- 
eeaaity  of  conalderlBg  certain  legal  qnee- 
tlona  atgoed  by  coimael  touching  the  nature 
of  a  -water  tight  and  appurtenant  eaaement*, 
and  eaaementa  In  groaa,  and  the  more  or 
leea  technical  miee  of  law  appllcahle  thereto. 
The  Judgment  Is  leTersed,  and  the  cause 
lemanded  for  farther  proceedings  not  Incon- 
sistent with  the  TlewB  expressed  In  this  opis- 
loa.    Berersed. 


(31  Colo.  437) 

BESSBMBB  IRB.  DITCH  CO.  t.  WOOLLBY 
ct  «L» 

(Sapreme  Goort  ot  Colorado.    May  2,  1904.) 

IQUTTT  —  JtTBISDICTIOR  —  OSANTINO  OT  IIX 
BELIEF— WATEBB  AND  WATEB  COITBSES— WA- 
TEB  BIOHT8— COHTKYANCC— PLEADinOB— OEN- 
KBAI.  DENIALS  —  DEFECTIVE  DENIALS — ^FAIL- 
URE TO  OBJECT — DEEDS — HABENDini— EFFECT 
— AFFEAI/— BlOnr  TO  COHPLAIR. 

1.  An  answer  specifically  alleging  ownership 
and  possession  In  defendant  constitutes  a  denial 
of  possession  in  plaintiSs,  and  puts  them  upon 
proof  of  possession. 

2.  Where  one  object  In  a  suit  was  to  enjoin 
defendant  ftx)zn  interfering  witli  plaintifCs'  use 
of  water  rights,  the  equitable  jurisdiction  of  the 
court  was  Invoked,  and  it  could  decide  all  ques- 
tions involved,  and  grant  appropriate  relief, 
such  as  the  quieting  of  title. 

8.  As  a  water  right  may  be  transferred  either 
with  or  withont  the  land,  the  question  whether 
a  deed  to  land  conveyed  the  water  right  depends 
on  the  intent  of  the  grantor,  which  is  to  be  gath- 
ered from  the  express  terms  of  the  deed,  or, 
when  It  la  silent  as  to  the  water  right,  from 
the  presumption  that  arises  from  the  drcttm- 
•tances,  ana  from  the  question  whether  sudi 
right  Is  or  is  not  incident  to  and  necessary  to 
the  beneficial  enjoyment  of  the  land. 

4.  An  implied  admission  does  not  control  a 
general  denial,  which  in  addition  to  the  gen- 
eral denials  traverses  "each  and  every  allega- 
tion of  the  complaint  not  heretofore  specifical- 
ly admitted." 

6.  Where  plaintiffs  made  no  motion  to  have 
denials  made  more  specific,  and  made  no  ohjec- 
tions  on  the  ground  of  defective  denials,  and 
the  only  question  bronght  to  the  attention  ot 
the  trial  court  was  whether  plaintiffs'  deed  in- 
cluded a  conveyance  of  water  rights,  it  was  In- 
cnmbent  on  plaintiffs,  notwithstanding  the  im- 
perfections in  the  denials,  to  establish  the  con- 
troverted allegations  of  the  complaint  as  to  the 
Intent  of  their  grantor,  and  the  nse,  character, 
and  necessity  ol  the  appurtenances  to  show  that 
title  to  the  water  right  passed  to  them. 

6.  A  habendum  clause  in  a  deed  reading,  *^o 
have  and  to  hold  the  same  *  *  *  and  all  the 
estate  •  •  •  either  now  or  which  may  here- 
after be  acquired,  or  the  said  grantee  or  his 
heirs  and  assigns,''  does  not  convey  after-acquir- 
ed property,  but  merely  confirms  in  the  grantee 
any  estate  In  the  land  specifically  granted  which 
the  grantor  might  thereafter  acquire. 

7.  A  defendant  seeking  specific  relief  In  chan- 
cery must  do  so  by  croes-bill,  and  mnst  state 
the  grounds  upon  which  he  relies  with  the  same 
strictness  required  of  the  plaintiff  in  the  orig- 
inal bin. 

8.  Plaintiffs,  who  excepted  to  a  portion  of  the 
decree  granting  defendant  aflSrmatlve  relief,  bat 
who  did  not  assign  cross-errors  on  defendant's 
appeal,  could  not  complain  of  the  granting  of 
affirmative  relief,  although  it  was  wrong,  nnder 
the  pleadings,  to  give  it 

*R*li«arlng  daaM  Jnno  «,  1M4. 

1 7.  6e*  Equity.  voL  U,  ConC  Die  U  4N.  ML 


Aroeal  from  District  Oourt,  Paebkv  Oooa- 
ij;  John  H.  Voorheet,  Judge. 

Action  by  Charles  A.  Woolley  and  other* 
against  the  Bessemer  Irrigating  Ditch  Com- 
pany. From  the  decree  rendered,  defendant 
appeals.    Modified. 

Devlne  &  Dabbs.  for  appelant  Teller  4 
Dorsey,  for  apiteilees. 

CAMPBELL,  J.  Action  to  enjoin  interfer- 
ence with  irrigating  ditches  and  water 
rights.  The  subject-matter  of  the  contro- 
versy is  the  Cape  Horn  Ranch  ditch  and  the 
Wheel  Ranch  ditch  and  their  accompanying 
water  rights.  The  general  purpose  of  the 
action  Is  twofold— to  enjoin  the  defendant 
from  using  the  same,  and  to  quiet  plaintiffs' 
title— and  the  complaint  contains  every  allega- 
gation  tliat  wonld  be  necessary  In  a  bill  to 
quiet  title  to  these  properties  and  to  enjoin 
wrongful  nse  of  them.  The  answer  alleges 
possesalcm  and  ownership  in  defradant,  and 
asks  to  have  the  action  dismissed.  The  court 
qnieted  title  In  plaintiffs  as  to  the  Cape  Horn 
Ranch  ditch,  and  enjoined  defendant  from 
making  use  of  it,  and  as  to  the  Wheel  Ranch 
ditch  quieted  title  in  defendant,  and  restrain* 
ed  plaintiffs  from  Interfering  therewith. 
Charles  Cecil  Campion  is  the  common  source 
of  title.  The  plaintiffs  claim  as  purctiasers 
at  a  trustee's  sale  of  lands  to  which  they  say 
the  ditches  and  water  rights  are  appurtenant; 
which  sale  was  conducted  under  a  foreclo- 
sure of  a  trust  deed  executed  by  Campion  to 
the  trustee  to  secine  the  indebtedness  of  the 
grantor.  The  defendant  claims  title  to  the 
ditches  and  water  rights,  separate  from  the 
lands,  under  a  subsequent  grant  direct  from 
Campion  specifically  describing  them. 

The  first  point  made  by  the  appellant  (de- 
fendant below)  Is  that  plaintiffs  did  not  show 
possession,  and  as  this  action  was  brought 
under  section  255  of  the  Code,  which  requires 
that  the  plaintiff  be  in  actual  possession  when 
the  suit  begins,  the  action  falls.  The  plain- 
tiffs (appellees  here)  say  that  their  allegation 
of  iwssession  in  the  complaint  was  not  de- 
nied. In  this  they  are  mistaken,  for  the  an- 
swer specifically  alleges  ownership  and  pos- 
session In  the  defendant,  and  this,  in  effect, 
is  B  denial  of  possession  in  plaintiffs;  hence 
they  were  put  upon  their  proof.  If  this  were 
merely  an  action  to  qitfet  title,  and  nothing 
else,  it  might  be,  under  our  former  decisions, 
that  this  lack  of  proof  would  be  fatal  to  plain- 
tiffs' case;  but  we  cannot  say  that  this  was 
even  the  principal  object  of  the  suit  One, 
if  not  Its  principal,  objeet,  was  to  enjoin  de- 
fendant from  interfering  with  plaintiffs'  use 
of  water  rights.  The  court  certainly  had 
cognizance  of  this  as  an  Independent  ground 
of  equitable  Jurisdiction,  and,  having  ob- 
tained Jurisdiction  of  the  subject-matter  for 
this  purpose,  was  at  liberty  to  decide  all  of 
the  questions  in  the  case,  and  grant  appro- 
prl.nte  relief.  In  Gutheil  Park  Inv.  Co.  t. 
Town  of  Montclair  (decided  at  this  term)  79 
Pa&  1050,  the  same  question  was  raised  and 
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wrong,  and  should  be  reTcned.  The  canse 
Is  therefore  remanded  to  the  district  coort, 
with  instmotlons  to  vacate  that  portion  of 
Its  decree  adjudging  title  to  such  last-men- 
tioned property  to  be  In  plaintlfFB,  and.  It 
farther  proceedings  be  had  respecting  the 
same,  that  they  be  in  accordance  with  the 
▼lews  expressed  in  this  opinion,  and  the  par- 
ties may  have  leave  to  amend  their  plead- 
ings as  they  are  advised. 
Decree  modlfled,  and  cause  remanded. 


02  Colo.  4S3) 

BROWN  et  al.  ▼.  KBBGAN.* 
(Bapreme  Court  of  Colorado.    Hay  2,  1901) 

BB0KEB8  —  COlOnSSIONS— TEBMS  OF  SAXJ9— XS- 
BOa— CHANOK  OF  PABTMft— MBW  WBIT— WAIV- 
XB  —  ADDITIONAL  TBANSCBIFT  —  FIUNO— OB- 
JBCTION8. 

1.  Where  a  supplemental  transcript  was  lodg- 
ed with  the  clerk  of  the  Supreme  Court  not 
later  than  the  date  the  plaintiffs  in  error  filed 
their  printed  abstract  of  record,  and  assign- 
ment of  errors  which  referred  to  the  same,  and 
through  oversight  the  cleric  neglected  to  mark 
the  amended  transcript  "Filed,"  or  note  the  fil- 
ing in  the  docket,  and  the  defendants  in  error 
Joined  in  error  as  against  those  who  subse- 
quently appeared  as  additional  plaintiffs  in  er- 
r<Mr  under  an  order  of  the  court  permitting  them 
to  change  their  position  in  the  case,  defend- 
ants in  error,  having  been  cognizaat  of  the  fact 
of  the  filing  of  the  amended  transcript,  were  not 
entitled  to  object  that  the  records  did  not  dis- 
close that  such  additional  plaintiffs  in  error  had 
ever  filed  any  transcript  or  assignment  of  error, 
and  that  the  bill  of  exceptions  on  which  their 
abstract  was  for  the  most  part  founded  was 
signed  at  the  instance  of  a  different  party. 

2.  Where  certain  parties  to  a  suit  were  per> 
mltted  to  change  their  position  and  become 
plaintiffs  in  error,  by  joining  in  error  the  de- 
fendants in  error  waived  the  suing  out  of  a 
new  writ  by  such  new  plaintiffs  in  error. 

S.  Where  mining  property  was  placed  in  the 
hands  of  plaintiff  for  sale  at  a  price  of  $250,000, 
$75,000  of  which  was  to  be  paid  in  cash,  and 
the  remainder  in  Installments  at  fixed  periods, 
and  in  case  of  snch  sale  the  owner  agreed  to 
pay  plaintiff  out  of  the  first  payment  a  com- 
mission of  $2i5,000,  but  the  purchaser  procured 
purchased  under  a  contract  providing  that  on 
the  payment  of  $200,000  the  title  should  be  con- 
veyed to  him,  but  that  after  a  payment  of  $60,- 
000  the  payment  of  the  balance  was  optional 
with  the  vendee  and  wholly  contingent  on  the 
profits  of  the  mine,  such  sale  did  not  comply 
with  the  terms  of  plaintifTs  contract,  and  ba 
was  therefore  not  entitled  to  a  oomsiission. 

Error  to  District  Court,  Lake  County; 
Frank  W.  Owers,  Judge. 

Action  by  John  T.  Keegan  against  S.  P. 
Brown  and  others.  From  a  Judgment  in  1a- 
▼or  of  plaintiff,  defendants  bring  error.  Re- 
versed. 

Stuart  &  Murray,  for  plaintlCfS  In  error. 
Chas.  D.  Hayt,  for  defendant  Is  error. 

OABBERT,  C.  J.  This  action  was  arlg- 
Inally  brought  in  this  court  by  the  Oordon- 
Tlger  Mining  &  Reduction  Company,  and  en- 
titled "The  Gordon-Tiger  Mining  &  Reduc- 
tion Company,  Plaintiff  in  Error,  v.  John  T. 
Keegan  et  al.,  Defendants  in  Error."    There- 

MCestrIng  dsnisd  Juas  i^  UM> 


after  Die  Oeath  of  8.  P.  Brown,  one  of  tiie 
defendants  In  error,  was  suggested,  and  mo- 
tion made  that  bis  administrator  be  salv 
stltuted  in  his  stead,  and  that  snch  admin- 
istrator, M  well  as  the  other  defendants  In 
error,  except  Keegan,  be  permitted  to  be 
made  plaintiffs  in  error.  The  motion  sub- 
stituting the  admlnlatrator  in  place  of  tbe 
deceased,  and  to  allow  him  to  be  made  a 
plaintiff  In  error,  was  sustained,  but  no  order 
aeems  to  have  been  entered  permitting  tbe 
others  to  be  made  plaintiffs  in  error,  aa  re- 
quested In  the  motion.  Subsequently  the 
parties  filing  this  motloB  filed  an  abstract 
of  record  based  in  part  upon  a  transcript  of 
record  other  than  that  originally  lodged  by 
the  Oordon-Tlger  Company.  By  this  abstract 
thoee  who  bad  been  designated  defendant! 
in  error,  except  Keegan,  were  named  aa 
plaintiffs  in  error,  except  that  the  adminis- 
trator was  substltated  in  place  of  S.  P. 
Brown,  deceased.  Thla  abatract  also  con- 
tained what  purported  to  be  a  copy  of  tbe 
assignment  of  errora  on  the  part  of  tboae 
then  appearing  aa  additional  plalntUDs  in  er- 
ror. It  also  referred  repeatedly  to  a  "second 
transcript,"  upon  which  they  relied  In  part 
to  support  the  eiron  so  aasigned.  At  tbe 
oral  argument  counsel  for  defendant  In  error, 
Keegan,  called  attention  to  the  fact  that 
this  transcript  did  not  bear  tbe  filing  mark  of 
the  clerk,  that  no  assignment  of  errors  bad 
ever  been  filed  except  by  the  Oordon-Tlger 
Company,  and  that  the  record  upon  which 
the  otber  plalntlffB  in  error  relied  liad  never 
been  certified  by  the  clerk  of  the  trial  court 
The  plaintiffs  in  error  other  than  tiie  Gtordon- 
Tiger  Company  then  mo^ed  for  an  order 
directing  tbe  clerk  of  this  court  to  mark 
their  transcript  filed  as  of  the  date  tlieir 
abstract  of  record  was  filed.  This  motion  Is 
reaisted  by  the  defendant  in  error,  Keegan, 
because,  it  Is  aald,  that  tbe  motion  comes 
too  late;  that  the  record  haa  ne^er  been  cer- 
tified properly;  tbat  the  plaintiffs  In  «ror 
bave  been  guilty  of  laches;  and  that  to  now 
allow  this  record  to  be  filed  would  ▼rork  a 
great  Iiardsblp  upon  blm.  In  support  of  tiUs 
motion  It  is  urged  that  no  new  writ  of  error 
was  sued  out  by  the  plalntlfls  In  error,  and 
that  tbe  writ  sued  out  by  tbe  original  plain- 
tiff In  error,  tbe  Gkwdon-TIger  Company,  only 
broogbt  here  toe  review  the  Judgment  ren- 
dered against  that  company  in  its  cajmclty 
as  garnishee,  and  therefore  only  tbe  pro- 
ceedings wblch  led  19  to  tbe  Judgment 
against  the  gamlsbee  can  be  reviewed. 

From  affidavits  and  other  facts  caned  te 
our  attention  in  support  of  the  motion  for 
leave  to  file  the  supplemental  or  amended 
transcript,  we  are  convinced  that  It  was  In 
fact  lodged  wltb  tbe  clerk  of  this  ooort  not 
later  than  the  date  tbe  plalntlflCs  In  error 
filed  their  printed  abatract  of  record  and  as- 
signment of  errors*  and  that  througb  some 
oversight  tbe  derk  neglected  to  mark  tbs 
same  "Filed,"  or  note  tbe  filing  on  the  docket: 
It  has  been  in  tbs  oflloe  of  tbs  deck  sver 
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since  that  date.  The  abstract  ot  record  aboTe 
referred  to  referred  to  this  transcript.  From 
this  source  it  must  have  been  Itnowu  to 
counsel  for  defendant  in  error  that  the  plaln- 
tifTs  in  error  relied  upon  this  transcript,  and 
considered  It  as  having  been  properly  filed. 
The  defendant  In  error  has  Joined  in  error 
as  against  those  who  subsequently  appeared 
as  additional  plaintiffs  in  error,  and  the  only 
objection  urged  by  him  until  the  time  of  the 
oral  argument  as  to  the  nonfiling  of  this 
transcript  appears  In  his  brief,  where  It  is 
stated,  substantially,  that  the  records  do  not 
disclose  that  these  plaintifts  in  error  ever 
filed  any  transcript  or  assignment  of  errors, 
and  that  the  bill  of  exceptions  upon  which 
their  abstract  Is  for  the  most  part  founded 
was  signed  at  the  instance  of  the  Gordon- 
Tiger  Company.  In  view  of  the  fact  that 
the  amended  transcript  was  actually  lodged 
with  the  clerk  at  that  time,  and  that  coun- 
sel for  defendant  in  error  must  have  been 
cognizant  of  this  fact,  the  objection  thus 
urged  was  not  suflicient;  neither  did  it  raise 
any  question  as  to  the  certification  of  the 
transcript.  By  Joining  in  error,  the  defend- 
ant in  error  has  waived  the  siting  out  of  a 
writ  of  error  by  the  new  plaintiffs  in  error. 
In  looking  through  the  additional  transcript, 
we  find  an  assignment  of  errors  signed  by 
counsel,  and,  from  appearances,  written  at 
or  about  the  time  when  the  transcript  itself 
was  lodged  with  the  clerk.  The  motion  of 
plaintiffs  in  error  to  have  their  transcript  of 
record  and  assignment  of  error  marked  "Fil- 
ed," and  noted  upon  the  docket  as  of  the 
date  the  abstract  of  record  was  filed  is  sus- 
tained. 

Defendant  in  error  brought  an  action 
against  the  plaintiffs  in  error,  except  the  Gor- 
don-Tiger Company  and  the  administrator 
of  the  deceased,  S.  P.  Brown,  to  recover  bro- 
kerage commission.  He  supplemented  this 
action  by  suing  out  an  attachment  under 
which  the  Gordon-Tiger  Mining  &  Reduction 
Company  was  garnished.  In  his  complaint 
be  charged  substantially  that  the  defendants 
employed  lilm  to  procure  a  purcliaser  for 
their  certain  mining  property,  and  agreed  and 
promised,  if  he  would  procure  a  purchaser 
therefor,  to  pay  him  the  sum  of  $25,000;  that 
pursuant  to  this  agreement  be  did  procure  a 
purchaser  to  whom  the  property  was  sold  by 
the  defendants.  The  issues  Joined  were 
found  in  favor  of  the  plaintiff  and  Judgment 
rendered  in  the  sum  of  $25,000  and  Interest 
against  the  defendants.  The  court  further 
found  that  the  Gordon-Tiger  Company  was 
indebted  to  the  defendants  in  something  like 
$10,000,  and  rendered  Judgment  against  it  in 
the  garnishment  proceedings  in  favor  of 
plaintiff. 

Plaintiff  testified  that  the  property  had 
been  placed  in  his  hands  for  sale  at  the  price 
of  $250,000,  $75,000  of  which  was  to  be  paid 
In  cash,  nnd  the  remainder  in  installments  at 
certain  fixed  periods.  Out  of  the  first  pay- 
ment he  was  to  receive  liia  commission  of 
7CP.— 67 


$25,000.  He  procured  one  Daniel  C.  Murphy, 
with  whom  S.  P.  Brown  entered  Into  a  con- 
tract which  provided  that  Brown  was  to  con- 
vey the  property  to  Murphy,  or  such  corpora- 
tion as  he  might  designate,  upon  the  follow- 
ing terms:  Murphy,  or  the  corporation,  by  a 
date  designated,  was  to  discharge  certain 
liens  against  the  property,  approximating 
the  sum  of  $60,000;  the  remainder  of  that 
sum,  if  any  after  the  liens  were  discharged, 
to  be  paid  over  to  Brown.  Possession  of  the 
property  was  to  vest  in  Murphy  or  the  cor- 
poration. From  the  operation  of  this  prop- 
erty a  certain  percentage  of  the  profits  was 
to  be  paid  Brown  until  the  sum  thus  paid.  In 
connection  with  the  $60,000,  equaled  $200,- 
000.  When  this  sum  was  thus  paid,  convey- 
ances were  to  be  delivered.  It  was  also  pro- 
vided that  If  Murphy  or  the  corporation,  after 
working  the  property,  should  determine  that 
It  could  not  be  operated  at  a  profit,  then  the 
property  might  be  surrendered  back  to 
Brown,  in  wliich  event  the  contract  should  be 
void,  and  neither  Murphy  nor  his  assigns  lia- 
ble for  damages,  but  the  moneys  paid  and  all 
machinery,  betterments,  and  Improvements 
added  to  the  proi)erty  should  be  forfeited  to 
Brown  as  fixed  and  liquidated  damages.  Un- 
der this  agreement,  deeds  were  to  be  placed 
in  escrow,  to  be  delivered  when  payment  for 
the  property  was  completed.  Conveyances 
seem  to  have  been  made  subsequently  for  the 
purpose  of  simplifying  the  transfer  of  the  ti- 
tle, but  the  obligations  as  assumed  by  the  re- 
spective parties  were  not  changed.  The  prop- 
erty was  never  paid  for,  and  Murphy  or  the 
corporation  only  advanced  about  the  sum  of 
$50,000  in  the  way  of  discharging  liens 
against  the  property. 

According  to  his  complaint,  the  plaintiff 
was  to  effect  a  sale  of  the  property.  Accord- 
ing to  his  testimony,  he  was  authorized  to  sell 
the  property  for  the  sum  of  $250,000,  $75,000 
of  which  was  to  be  in  cash,  and  the  remain- 
der at  stated  periods.  Upon  such  sale  being 
effected,  he  was  to  have  a  commission  of  $25,- 
000.  The  agreement  entered  into  between 
the  owner  and  Murphy  was  not  a  sale  of  the 
property  on  the  terms  and  conditions  either 
stated  in  the  complaint,  or  by  the  plaintiff  in 
bis  testimony.  There  was  no  sale.  The 
agreement  between  Brown  and  Murphy  upon 
which  the  plaintiff  relies  to  recover  his  com- 
pensation provided  that,  on  the  payment  of 
$200,000  in  the  manner  therein  specified,  the 
title  should  be  conveyed  to  Murphy  or  such 
corporation  as  be  might  designate.  Whether 
the  proposed  purchaser  was  bound  to  pay  the 
$60,000,  or  any  part  thereof,  is  Immaterial, 
for  it  is  clear  that  as  to  the  remainder  of  the 
purchase  price,  namely,  the  sum  of  $140,000, 
the  payment  was  not  only  entirely  optional 
on  the  part  of  Murphy  or  the  corporation,  but 
contingent  upon  Its  being  produced  in  the  way 
of  profits  through  the  operation  of  the  prop- 
erty. By  exercising  this  option  the  proposed 
purchaser  is  entirely  relieved  from  the  pay- 
ment of  such  part  of  the  purchase  price  as 
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then  remained  unpaid.  The  compensation  of 
plalntilf,  according  to  his  own  statement,  was 
contingent  upon  his  securing  a  purchaser 
ready,  able,  and  willing  to  purchase  the  prop- 
erty substantially  upon  the  terms  under 
which  it  had  been  placed  In  bis  hands  for 
sale.  It  was  necessary  for  him  to  prove  that 
he  performed  his  part  of  the  engagement  be- 
fore he  can  enforce  bis  contract.  This  he  has 
failed  to  do,  because  the  contract  entered  into 
between  Brown  and  Murphy  is  not  a  sale,  for 
the  reason  that  neither  Murphy  nor  the  cor- 
poration engaged  unconditionally  to  pay  the 
purchase  price;  and,  besides,  the  payment  of 
the  $140,000  Is  wholly  contingent.  A  broker 
employed  for  a  stipulated  compensation  to 
sell  proi)erty  does  not  effect  a  sale  entitling 
him  to  such  compensation  by  procuring  a  pro- 
posed purchaser  who  enters  into  a  contract 
with  the  owner,  by  the  terms  of  which  the 
payment  of  part  of  the  purchase  price  Is  op- 
tional with  the  vendee  or  contingent.  Zeld- 
ler  V.  Walker,  41  Mo.  App.  118;  Dwyer  v. 
Rabom,  6  Wash.  213,  33  Pac.  350;  Algler  v. 
Carpenter  Land  Co.,  51  Kan.  718,  33  Pac.  593; 
Lawrence  v.  Rhodes  (111.)  58  N.  E.  910. 

The  judgment  against  the  original  defend- 
ants Is  clearly  erroneous,  and  it  follows,  of 
course,  that  judgment  should  not  have  been 
entered  against  the  garnishee.  The  judg- 
ment of  the  district  court  as  to  the  defend- 
ants and  the  garnishee  is  reversed,  and  the 
cause  remanded  for  a  new  triaL  Judgment 
reversed. 


COLBURN  v.  SEYMOUR.* 
(Supreme  Court  of  Colorado.    May  2,  1904.) 

BROKEBS — ACTION  FOB  COMMISSIONS— PUBCHAS- 
EB'S   ability— burden    OF   PBOOP— 

INSTKUCTIONS. 

1.  In  an  action  for  broker'^  commissions,  an 
instruction  that  if  plaintiff,  within  the  life  of 
the  agreement,  secured  a  purchaser  for  the  prop- 
erty at  the  price  fixed  by  the  defendant,  and 
communicated  such  fact  to  the  latter,  who  re- 
fused to  consummate  the  sale  on  grounds  other 
than  that  the  purchaser  was  unable  to  pay,  the 
law  would  then  presume  that  the  proposed  pur- 
chaser was  able  to  pay  the  purchase  price,  was 
erroneous,  since  the  burden  was  on  the  broker, 
in  order  to  establish  a  prima  facie  case,  to  prove 
not  only  that  the  purchaser  found  was  willing, 
but  able,  to  consummate  the  sale. 

Appeal  from  District  Court,  Arapahoe 
County;    F.  T.  John.son.  Judge. 

Action  by  Benjamin  F.  Seymour,  Jr., 
against  E.  A.  Colburn.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Action  by  appellee,  as  plaintiff,  to  recover 
fi-oin  appellant,  as  defendant,  commissions 
claimed  to  have  been  earned  as  a  mining 
broker.  From  a  judgment  for  plalutifir  in 
the  sum  of  $200,000.  the  defendant  apjieals. 
The  defendant  agreed  with  the  plaintiff  that, 
if  the  latter  would  effect  a  sale  of  the  prop- 
erty of  the  Gold  King  Mining  Company  for 

'Rehearing  denied  June  6,  1904. 

\  1.  See  Brokers,  vol.  8,  Cent.  Dig.  {  105, 


the  sum  of  $2,000,000,  the  plaintiff  should 
receive  on  such  sale  a  commission  of  10  per 
cent.  The  parties  do  not  agree  with  respect 
to  the  further  terms  and  conditions  of  this 
agi-eement,  but,  as  these  disputed  questions 
of  fact  do  not  relate  to  matters  affecting  the 
rights  of  the  parties,  it  is  not  necessary  to 
state  them  in  detail.  Within  the  life  of  the 
agreement,  according  to  the  claim  of  plaintiff, 
he  wired  the  defendant  that  he  had  a  buyer, 
and  was  advised  by  the  latter  by  telegram 
that  he  was  too  late,  and  that  nothing  fur- 
ther could  he  done.  In  answer  the  plaintiff 
again  wired  the  defendant  that  he  had  se- 
cured a  purchaser,  and  later  again  tele- 
graphed the  defendant  that  he  was  ready  to 
pay  the  stipulated  price  for  the  property,  and 
demanded  delivery  according  to  the  agree- 
ment. The  defendant  did  not  reply  to  either 
of  the  Jnst  two  communications.  The  plain- 
tiff testified  to  the  effect  that  at  the  time  of 
these  several  communications  to  the  defend- 
ant he  had  secured  a  purchaser  who  had 
agreed  to  purchase  the'  property  at  the  price 
which  the  plalntlfr  had  agreed  to  accept. 
There  was  no  testimony  offered  as  to  the 
ability  of  the  proposed  purchaser  to  pay  this 
price.  The  court  directed  the  jury  that  If 
the  plaintiff,  within  the  life  of  the  agree- 
ment, secured  a  purchaser  for  the  property 
at  the  price  fixed  by  the  defendant,  and  com- 
municated this  fact  to  the  latter,  and  that  he 
refused  to  consummate  the  sale  upon  grounds 
other  than  that  the  purchaser  was  unable  to 
pay,  that  then  the  law  will  presume  the 
proposed  purchaser  was  able  to  pay  the  pur- 
chase price. 

J.  C.  Helm  and  Wolcott  Vaile  &  Water- 
man, for  appellant.  Chas.  J.  Hughes,  Jr.,  for 
appellee. 

GABBERT,  C.  .T.  (after  stating  the  facts). 
The  conditions  under  which  a  broker  em- 
Iiloyed  to  sell  real  estate  becomes  entitled  to 
commissions  when  a  sale  does  not  actually 
take  place  have  been  variously  stated  ac- 
cording to  the  variant  facts  under  consider- 
ation. The  general  rule  in  such  circumstan- 
ces is  that  he  cannot  recover  commissions 
imless  he  shows  that  he  procured  and  pro- 
duced to  his  principal  a  person  ready,  ■will- 
ing, and  able  to  purchase  the  property  upon 
the  terms  and  conditions  luider  which  he  was 
authorized  to  negotiate  a  sale.  Buckingham 
V.  Harris,  10  Colo.  4.55,  15  Pac.  817;  Wray  v. 
Carpenter.  16  Colo.  271,  27  Pac.  248.  25  Am. 
St.  Rep.  2<)5:  Baboock  v.  Merritt,  1  Colo. 
App.  84,  27  Pac.  882;  Cole  v.  TUornbnrg.  4 
Colo.  App.  95,  34  Pac.  1013:  Wilson  v.  Mason. 
158  111.  304.  42  N.  E.  134,  49  Am.  St.  Rep. 
162;  Booth  v.  Moody,  30  Or.  222,  46  Pac.  884; 
Parker  v.  Estabrook,  «8  N.  H.  349,  44  Atl. 
484;  Cording  v.  Haskln.  141  N.  Y.  514,  36  N. 
E.  601;  Pratt  v.  Hotchklss,  10  HI.  .\pp.  60*?; 
Jenkins  v.  HoIHngsworth,  83  111.  App.  13!); 
Mnttlngly  v.  Pennie,  105  Cal.  514.  39  Vac 
200,  45  Am.  St.  Rep.  87;   Cook  v.  Foist,  lit! 
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Ala.  396, 22  Sooth.  840;  gibbald  t.  Bethlebem 
Iron  Co.,  83  N.  Y.  878,  88  Am.  Rep.  441. 

Tbe  mere  fact  that  the  defendant  may 
hare,  aa  claimed  by  plaintiff,  repudiated  hia 
contract  and  refused  to  comply  with  ita  terma 
and  conditions,  does  not  change  thia  rule  of 
law,  in  80  far  aa  it  requires  the  broker,  be- 
fore he  ia  entitled  to  his  oommissiona,  to 
establish  that  he  procured  a  purchaser  who 
waa  ready,  able,  and  willing  to  purchaae  the 
property  upon  the  terma  and  conditions  un- 
der which  the  defendant  tiad  agreed  to  selL 
The  compensation  of  plaintiff  was  contingent 
upon  his  success  in  effecting  a  sale  of  the 
property  at  the  price  and  upon  the  terms 
under  whlcb  tbe  defendant  had  agreed  to 
convey.  The  refusal  of  tbe  defendant  to 
consummate  the  sale  has  not  damaged  the 
plaintiff,  unless  he  can  abow  that  If  the  de- 
fendant had  carried  out  his  contract  the  sale 
would  have  been  mad&  How  can  be  show 
tills,  except  by  proving  tliat  at  the  time  the 
contract  was  repudiated,  aa  claimed,  he  was 
In  a  position  to  have  effected  a  sale  in  con- 
formity with  the  conditions  under  wliich  the 
property  was  placed  in  lUs  hands?  Certainly 
he  has  not  been  prevented  from  earning  hia 
commissions  by  the  mere  fact  that  the  de- 
fendant refuaed  to  sell  the  property  unless 
he  proves  that,  but  for  the  conduct  of  the  de- 
fendant, the  aale  would  have  been  consum- 
mated. The  refusal  of  the  owner  to  sell  ac- 
cording to  contract  does  not  prove— neither 
does  It  raise  a  presumption— that  tbe  alleged 
purchaser  was  able  to  purchase,  but  rendera 
the  owner  liable  to  the  broker  for  commis- 
slons,  the  same  aa  though  the  sale  had  actu- 
ally been  effected,  provided  tbe  latter  estab- 
lishes that  the  proposed  purchaser  was 
ready,  able,  and  willing  to  make  the  purchase 
upon  the  terms  stipulated  by  the  owner  to 
the  broker.  The  repudiation  of  the  contract 
by  the  defendant  did  not  change  the  rule  of 
law  tliat  the  plaintiff  must  make  out  a  prima 
facie  case,  and  establish  a  state  of  facta 
from  which  it  appears  that  he  had  earned  his 
commissions.  In  order  to  do  this,  even 
though  the  defendant  bad  refuaed  to  aell,  it 
was  Incumbent  upon  the  plaintiff  to  prove 
that  at  the  time  or  times  when,  according  to 
hia  claim,  be  had  tbe  right  under  his  con- 
tract with  tbe  defendant  to  effect  a  aale,  he 
bad  a  purchaser  ready,  able,  and  willing  to 
take  the  property  upon  the  terms  and  condl- 
tlona  under  which  the  defendant  bad  axreed 
to  sell.  Iselin  v.  Griffith,  62  Iowa,  668,  18 
N.  W.  802:  McGavock  v.  Woodllef,  20  How. 
221,  15  L.  Ed.  884;  Hayden  v.  OrlUo,  26  Mo. 
App.  289;  Coleman  v.  Meade,  76  Ky.  (13 
Bush)  858;  Zeidler  ▼.  Walker,  41  Mo.  App. 
118;  Wright  v.  Beach,  82  Mich.  469,  46  N. 
W.  673;  Burnett  v.  Edllng,  19  Tex.  Civ.  App. 
711,  48  8.  W.  775;  Pratt  v.  Hotchkisa,  supra. 

The  Instruction  to  the  Jury  by  the  learned 
trial  Jndg:;  is  clearly  Illogical.  It  permitted 
tbe  plaintiff  to  make  out  a  prima  facie  case 
without  showing  more  than  that  be  bad  pro- 
cured a  purchaser,  and  notifled  defendant  of 


that  fact  It  cast  upon  the  defendant  the 
burden  of  proving  that  this  purchaser,  whose 
name  doea  not  appear  to  have  been  disclosed 
until  the  trial,  was  not  able  to  pay  the  pur- 
chase price.  It  relieved  the  plaintiff  from 
establishing  the  performance  of  those  acts 
which,  under  his  contract  it  waa  necessary 
for  him  to  perform  before  be  became  entitled 
to  his  commissions,  namely,  effect  a  sale,  or 
prove  facts  from  which  it  would  appear  that 
except  for  the  fault  of  the  defendant  the 
aale  would  have  been  effected.  In  brief,  it 
allowed  the  plaintiff  commissions  without 
proving  that  he  had  complied  with  the  condi- 
tions under  which  he  was  to  receive  them. 
The  financial  responsibility  of  the  alleged 
purchaaer  was,  or  ought  to  have  been,  known 
to  the  plaintiff.  Upon  such  reeponsibility 
rested  the  ability  of  the  purchaser  to  make 
the  purchase.  Through  him  plaintiff  ex- 
pected to  effect  the  sale,  and  necessarily  tha 
burden  rested  upon  the  plaintiff  to  prove  that 
the  financial  ability  of  the  proposed  pur- 
chaaer waa  such  that  ba  was  able  to  rnaka 
tbe  purchase. 

Counsel  for  appellee  cite  cases  which  seem- 
ingly, or  do,  support  the  theory  under  whlcb 
this  caae  was  submitted  to  tbe  jury.  Some 
of  these  cases  are  diatlnguishable  from  the 
one  at  bar,  while  those  which  lay  down  the 
inle  followed  by  the  trial  Judge  ignore  the 
fundamental  principle  that  a  defendant  la 
not  required  to  disprove  a  case  until  one  is 
made  against  him.  In  Goss  v.  Brown  (Minn.) 
18  N.  W.  290,  Grosse  v.  Cooley  (Minn.)  49 
N.  W.  15,  Simonson  v.  Kisslck,  4  Daly,  143, 
McFarland  v.  Lillard  (Ind.  App.)  28  N.  E.  229, 
50  Am.  St  Bep.  234,  and  Levy  v.  Ruff  (Cit; 
Ct  N.  T.)  22  N.  T.  Supp.  744,  language  li 
employed  which  gives  color  to  the  claim  ad- 
vanced by  counsel  fi>r  appellee,  that  in  thir 
case  it  was  unnecessary  to  prove  the  finan- 
cial responsibility  or  ability  of  the  purcbasei 
to  consummate  the  deal;  but  an  examlnatloo 
of  tbe  cases  demonstrates  that  they  are 
clearly  distinguishable  from  tbe  one  at  bar, 
in  this  respect:  That  the  owner  of  property 
placed  in  tbe  hands  of  a  broker  for  sale  had 
accepted  the  proposed  purcbaser,  or  had  en- 
tered into  an  agreement  with  bim,  or  one 
had  been  made  by  the  broker  with  the  pro- 
posed purchaser  binding  upon  tbe  latter, 
which  the  owner  afterwards  repudiated.  The 
same  may  be  said  of  Steinbacb  v.  Mont- 
peller  Carriage  Co.  (C.  0.)  37  Fed.  760.  There 
tbe  broker  was  to  receive  commission  on 
sales  of  goods  sold,  and  the  court  held  that 
he  was  entitled  to  commission  on  all  ordera 
which  his  principal  bad  received  from  him 
and  filled,  without  showing  the  financial  re- 
sponsibility of  the  purchaser.  So  that  ii 
each  of  the  above  casea  it  would  appeal 
that  tbe  principal,  by  accepting  the  pur- 
cbaser, had  either  waived  the  right  to  proof 
of  the  financial  ability  of  such  purchaser  in 
the  first  instance,  or  himself  had  aasumed, 
by  accepting  him.  that  be  was  able  to  carry 
out  the  contract  entered  into*  or  that  a  o>» 
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tract  binding  flie  purchaser  had  been  made 
by  the  broker.  Hart  v.  Hoffman,  44  How. 
Prac.  (N.  Y.)  168,  according  to  the  syllabus, 
supports  the  instruction  given  by  the  trial 
judge;  and  yet,  in  the  opinion,  It  Is  only 
said  that  the  solvency  of  the  proposed  pur- 
chaser was  prima  facie  established,  and  noth- 
ing is  said  about  his  pecuniary  ability  to 
make  the  purchase.  Manifestly,  there  is  a 
marked  distinction  between  the  solvency  of 
an  Individual  and  his  ability  to  make  a  pur- 
chase. "Solvency"  means  his  ability  to  dis- 
charge his  legal  obligations,  while  big  "abil- 
ity to  purchase  property"  means,  as  the  au- 
thorities say,  that  he  is  "ready"  to  do  so, 
which,  according  to  Webster,  is  "equipped  or 
supplied  with  what  is  needed  for  some  act 
or  event."  Besides,  it  appears  from  the  opin- 
ion in  that  case  that  the  proposed  purchaser 
did  have  the  money  on  hand  at  the  appointed 
time  to  close  the  deal.  The  last  case  is  re- 
ferred to  in  Buckingham  v.  Harris,  supra, 
in  which  the  writer  of  the  opinion  employs 
the  language  of  the  syllabus.  It  is  obvious 
from  reading  the  opinion  that  the  decision 
was  In  no  sense  dependent  upon  the  rule  as 
announced  in  Hart  v.  Hoffman.  There  was 
evidence  that  the  purchaser  procured  by  the 
broker  was  ready  and  willing  to  pay  the 
price  set  upon  the  land.  The  owner  refused 
to  make  the  sale.  The  jury  were  Instructed 
that,  when  a  broker  produces  to  the  owner 
a  purchaser  able  and  willing  to  purchase 
upon  terms  offered  by  the  owner,  the  agent 
Is  entitled  to  his  commissions,  even  though 
the  owner  refuses  to  consummate  the  sale. 
This  statement  of  the  law  was  held  to  be 
correct,  and  the  cause  was  decided  In  favor 
of  the  broker  upon  that  proposition.  Dudos 
V.  Cunningham,  102  N.  Y.  678,  6  N.  E.  790, 
only  goes  to  the  proposition  that  if  a  broker 
is  required  to  furnish  the  vendor  with  the 
name  of  the  purchaser,  as  a  condition  preced- 
ent to  his  right  to  recover  commissions,  that 
condition  is  waived  by  the  vendor  when 
be  Interposes  no  objection  on  that  ground, 
but  absolutely  disaftirms  the  sale.  We  have 
not  attempted  to  pass  upon  that  question  in 
the  case  at  bar.  Mooney  v.  Elder,  56  N.  Y. 
238,  merely  holds,  under  the  facts  there  pre- 
sented, that  an  owner,  having  based  his  re- 
fusal to  pay  commissions  not  upon  the  ground 
of  the  invalidity  of  the  parol  contract  of  sale 
entered  into  between  the  owner  and  the  par- 
ty procured  by  the  broker,  but  upon  that  of 
the  withdrawal  of  the  property  from  market, 
could  not  shield  himself  from  liability  upon 
the  former  ground.  That  question  is  in  no 
wise  Involved  In  the  present  case.  Cook  v. 
Kroemcke,  4  l>aly,  268,  seemingly  holds  that, 
where  the  owner  refused  to  carry  out  his 
contract  It  Is  not  necessary  for  the  broker 
to  prove  the  pecuniary  ability  of  the  pur- 
chaser to  pay  the  purchase  price,  but  that 
the  burden  Is  on  the  owner  to  prove  the  con- 
trary. If  the  syllabus  correctly  announces 
the  decision,  it  is  dearly  against  the  weight 
of  all  authority,  because  It  holds  that  the 


broker  makes  out  a  prima  fade  case  when 
he  proves  the  Introduction  by  him  to  the 
owner  of  a  person  willing  to  purchase  on 
the  terms  be  was  authorized  to  negotiate  a 
sale. 

While  It  Is  true  there  seems  to  be  some 
conflict  of  authority  on  the  question  of  wheth- 
er or  not  It  Is  necessary  for  the  broker  to 
prove  the  financial  ability  of  the  purchaser 
In  these  cases  where  the  owner  refuses  to 
carry  out  the  contract  of  sale,  we  are  of 
opinion  that  the  great  weight  of  authority 
and  the  well-considered  cases  on  the  subject 
require  that  he  make  such  proof,  because  he 
must  show,  before  he  Is  entitled  to  recover 
his  commissions,  that  be  performed  those 
acts  which,  according  to  the  contract  of  bis 
employment,  it  was  necessary  for  him  to 
perform  In  order  to  become  entitled  to  the 
compensation  agreed  upon. 

It  is  also  urged  on  behalf  of  defendant 
that  it  was  necessary  for  the  pUlntiff  to  ac- 
quaint the  former  with  the  name  of  the  pro- 
posed purchaser  at  the  time  when  he  claimed 
to  have  been  ready  to  effect  the  sale.  We 
shall  not  pass  upon  that  question. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial.    Judgment  reversed. 


BOARD   OP   COM'RS   OP   ARAPAHOE 
COUNTY  V.  DENVER  UNION 
WATER  CO.* 
(Supreme  Court  of  Colorado.     April  4,  1904.) 

TAXATION  —  ASSESSMENT  OP  N0NASSES8ABI.E 
PBOPBBTT— REMEUY— 8PECIAI,  PKOCEEDINOB — 
APPLICABILITY  —  JUBISDICTION  OF  COCKTS— 
LIMITATION  BY  STATUTE— ORIGINAL  AND  AP- 
PELLATE JURISDICTION — SUPBEME  COUECT  — 
CONSTITUTIONAL  QUESTIONS  —  DISUIBSAL  OF 
PROCEEDINGS— EFFECT. 

1.  Sess.  Laws  1889,  p.  24,  providing  a  mode  of 
proceeding  wlienever  an  owner  of  assessable 
property  has  been  unjustly  asses-ted  thereon, 
gives  a  right  and  furnishes  a  remedy  only  to 
an  owner  of  assessable  property,  and  affords  no 
means  of  relief  to  an  owner  of  property  on 
which  taxes  cannot  be  assessed  or  levied,  against 
an  erroneous  assessment  of  such  property. 

2.  Under  Sess.  I.AW8  1889,  p.  24.  providing 
that,  where  an  owner  of  assessable  property 
has  been  erroneously  assessed  thereon,  he  may 
petition  the  board  of  county  commissioners  for 
its  correction,  setting  forth  in  his  petition  the 
description  of  the  property,  the  sum  at  which 
it  is  assessed,  its  true  cash  value,  and  what  is 
a  just  assessment  thereof  compared  with  similar 
property,  a  petition  failing  to  allege  the  true 
cash  value  of  the  property,  or  what  a  just  as- 
sessment thei-eon  would  be,  is  insufficient  to  en- 
title the  petitioner  to  a  hearing. 

3.  Under  Sess.  Laws  1889,  p.  24.  providing 
that,  where  an  owner  of  assessable  property 
has  been  unjnstly  or  erroneously  assessed  there- 
on for  taxation  purposes,  he  may  petition  the 
board  of  county  commissioners  for  its  correc- 
tion, and,  if  the  prayer  of  the  petition  is  denied, 
he  may  appeal  from  the  decision  of  the  board  to 
the  district  court  for  a  trial  of  the  issue  anew. 
the  jurisdiction  of  the  board  of  commissioners 
and  of  the  district  conrt  depends  on  the  aver- 
ments in  the  petition  filed  before  the  board,  and 
the  case  as  made  by  the  petition  cannot  be  en- 
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larged  or  altered  by  a  complaint  filed  in  the 
district  court. 

4.  Kven  althongh  the  district  court  has,  un- 
der Const,  art.  0,  i  11,  giving  such  courts  orig- 
inal jurisdiction  of  a  cause  l>oth  at  law  and  in 
equity,  power  in  ail  proper  cwaea  to  annul  a 
void  or  legal  tax  laid  upon  nonassessable  prop- 
erty, or  enjoin  its  collection,  it  has  no  such  ju- 
risdiction on  an  appeal  from  a  Ixiard  of  coun- 
ty commissioners,  under  Sess.  Laws  1889,  p.  24, 
providing  that  an  owner  of  assessable  property, 
who  has  Deen  unjustly  assessed  thereon,  may  pe- 
tition the  board  of  county  commissioners  for  its 
correction,  and,  if  the  prayer  of  the  petition  is 
denied,  may  appeal  to  the  district  court  for  a 
trial  of  the  issue  anew,  for  on  such  an  appeal 
the  jurisdiction  of  the  district  court  is  not  orig- 
inal, but  merely  appellate,  and  is  governed  by 
the  terms  of  the  statute  giving  the  appeal. 

5.  Since  neither  the  board  of  county  commis- 
Bioners  nor  the  district  court  has  jurisdiction, 
under  Sess.  Laws  1889,  p.  24,  providing  a  mode 
of  relief  against  unjust  assessments  of  assess- 
able property,  to  determine  whether  certain 
property  is  in  fact  assessable  or  not,  the  Su- 
preme Court  is  without  jurisdiction  to  accom- 
plish that  result  on  appeal  from  the  judgment 
of  the  district  court  in  the  matter. 

6.  While  parties  may  waive  jurisdiction  so  far 
as  it  affects  them  personally,  they  cannot  con- 
fer on  a  judicial  tribunal  jurisdiction  of  the  sub- 
ject-matter which  it  does  not  possess  under  the 
Constitution  and  statute. 

7.  Where  the  rule  of  the  district  court  was 
that  although  a  certain  franchise  was  taxable 
property,  under  the  Constitution,  it  was  nonas- 
seRsable  property,  because  no  method  for  ascer- 
taining Its  value  had  been  provided,  and  the 
ruling  on  the  constitutional  question  was  not 
qnestioned  by  appellant,  and  respondent  as- 
signed no  cross-error,  the  question  could  not  be 
determined  on  appeal. 

8.  Whether  the  general  revenue  laws  of  the 
state  furnish  an  adequate  or  an^  method  of 
fixing  the  valnation  of  franchises  is  a  question 
of  statutory  construction,  which  does  not  invoke 
the  jurisdiction  of  the  Supreme  Court. 

9.  Where,  on  proceedings  under  Sess.  Laws 
1889,  p.  24,  providing  a  mode  of  procedure  to 
remedy  an  unjust  assessment  on  assessable  prop- 
erty, neither  the  board  of  county  commissioners 
nor  the  district  court  had  any  jurisdiction  to  de- 
termine the  particular  question  involved,  which 
was  whether  a  franchise  was  assessable  proper- 
ty or  not,  and  hence  had  no  jurisdiction  to  pro- 
nounce any  valid  judgment,  except  one  of  dis- 
missal, the  final  determination  of  the  proceed- 
ings on  appeal  to  the  Supreme  Court  did  not 
preclude  the  rights  of  the  parties,  but  left  them 
as  if  no  proceedings  had  been  instituted. 

Appeal  from  Disti'ict  Court,  Arapahoe 
County;  P.  L.  Palmer,  Judge. 

Petitlou  by  the  Denver  Union  Water  Com- 
pany, filed  before  the  board  of  county  com- 
missioners of  Arapahoe  county,  praying  for 
the  cancellation  of  a  franchise  valuation,  and 
to  be  relieved  from  the  payment  of  taxes  up- 
on it  The  petition  was  denied  by  the  board, 
and  an  appeal  taken  by  the  petitioner  to  the 
district  court,  and  from  the  Judgment  there 
rendered  the  board  of  county  commissioners 
appeals.    Reversed. 

Cass  U.  Herrlngton,  Henry  O.  Vldal,  Jno. 
T.  Bottom,  F.  E.  Carstarphen,  Geo.  F.  Dunk- 
lee,  O.  E.  Jackson,  Harry  A.  Lindsley,  Go. 
Atty.,  and  Chas.  R.  Brock,  for  appellant. 
Cbas.  J.  Hughes,  Jr.,  and  Gerald  Hughes,  for 
appellee. 

CAMPBELL,  J.  The  county  assessor  of 
Arapahoe  county  added  to  the  tax  schedule 


of  the  Denver  Union  Water  Company  an 
Item  which  be  called  a  "franchise,"  and,  for 
the  purposes  of  taxation,  fixed  its  value  at 
$2,000,000.  Sitting  as  a  board  of  equaliza- 
tion, tlie  board  of  county  commissioners  of 
the  county  afterwards  reduced  this  valuation 
to  $300,000,  and  levied  the  various  taxes  upon 
it.  The  water  company,  asserting  that  this 
franchise  was  not  taxable  either  under  the 
Constitution  or  the  revenue  laws  of  the  state, 
filed  its  petition  before  the  board.  In  which 
it  asked,  for  the  reason  alleged,  to  have  this 
valuation  canceled  and  removed  from  its  tax 
schedule,  and  to  be  relieved  from  payment 
of  any  taxes  upon  It.  The  petition  was  de- 
nied by  the  board,  and  an  appeal  was  taken 
to  the  district  court.  That  tribunal  held  that 
franchises  are  taxable  property,  under  the 
Constitution,  but  ruled  that  they  are  not  as- 
sessable in  this  state,  because  no  general  law 
has  been  enacted  by  the  General  Assembly 
for  ascertaiuiug  their  value,  which  is  an  im- 
perative requirement  of  the  Constitution,  and 
accordingly  granted  the  relief  prayed  for. 
The  board  seeks  to  have  the  Judgment  of  the 
district  court  reviewed  here  on  appeal. 

Authority  tor  this  proceeding.  If  it  exist 
at  nil,  is  to  be  found  In  an  act  of  the  Seventh 
General  Assembly  published  in  the  Session 
Laws  of  1889  (page  24),  and  the  parties  admit 
that  these  proceedings,  if  maintainable,  are 
so  thereunder.  It  is  there  provided  that, 
whenever  an  owner  of  assessable  property  has 
been  unjustly  or  erroneously  assessed  thereon 
for  purposes  of  taxation,  he  may  petition  the 
board  of  county  commissioners  of  the  county 
wherein  the  property  is  assessed  for  its  cor- 
rection. In  this  petition  he  must  describe 
the  property  claimed  to  be  unjustly  or  erro- 
neously assessed;  state  the  sum  at  which  it  is 
assessed.  Its  true  cash  value,  and  what  Is  a 
Just  assessment  thereof,  compared  with  other 
like  property.  In  considering  the  petition 
the  board  is  required  to  hear  all  testimony 
that  is  produced  bearing  upon  the  claliu  there- 
in made,  and  shall  either  grant  or  refuse  the 
prayer  of  the  petition  in  whole  or  in  part, 
as  may  be  Just  and  proper.  If  the  prayer  of 
the  petition  is  denied  in  whole  or  In  part,  the 
petitioner  Is  allowed  an  appeal  from  the  de- 
cision of  the  board  to  the  district  court  of 
the  county,  where  the  trial  of  tlie  issue  Is 
de  novo.  As  a  condition  precedent  to  the  al- 
lowance of  the  appeal,  the  petitioner  must 
pay  the  taxes  levied  on  the  property  upon  the 
assessment  as  made,  and,  if  he  succeeds  in 
having  the  same  modified  or  set  aside,  the 
county  treasurer  to  whom  the  taxes  have 
been  paid  must  refund  the  same,  or  such  part 
thereof  as  the  modification  requires,  when- 
ever a  certified  copy  of  the  Judgment  modify- 
ing the  assessment  is  presented  to  him.  Such 
other  facts  as  are  material  will  be  stated  In 
the  opinion. 

1.  This  act  gives  to  an  aggrieved  proi)erty 
owner  a  remedy  which  in  its  absence  he 
would  not  have.  It  prescribes  a  special  pro- 
cedure to  which  the  person  seeking  to  avail 
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liliusolf  of  its  provisions  must  conform.  It 
cannot  by  conatructlou  be  extended  to  em- 
brace cnses  not  fulling  within  its  letter  or 
spirit.  It  will  be  observed  that  the  new  right 
Is  given  ami  the  new  remedy  furnished  only 
to  an  owner  of  assessable  property,  and  not 
to  one  who  owns  property  uix)n  which  no 
taxes  can  be  assesseil  or  levied.  In  the  pe- 
tition we  are  considering  tliere  is  no  allega- 
tion of  the  true  cash  value  of  the  franchise 
in  question,  nor  is  there  an  averment  as  to 
what  a  just  assessment  thereon  would  be,  ns 
compared  with  other  like  property.  Even  If 
the  petitioner  conceded,  as  it  does  not,  that 
the  franchise  was  assessable  proi)erty.  Its  pe- 
tition would  be  insutticient  to  entitle  it  to  a 
hearing  as  to  whether  or  not  it  had  t)een  un- 
justly or  erroneously  assessed,  because  of  the 
al)senco  of  the  necessary  allegations  to  which 
we  have  just  referred.  The  case  as  made  by 
the  petitioner  in  its  petition,  therefore,  must 
be  regarded  as  an  attempt  on  tlie  part  of  an 
owner  of  property,  who  claims  that  it  cannot 
be  assessed  for  taxation  either  t)ecau.se  under 
the  Constitution  it  is  exempt,  or  because  no 
general  law  has  been  enacted  for  the  ascer- 
tainment of  its  value,  and  for  that  reason  It 
Is  nonassessable,  to  obtain  relief  under  a 
statute  which  provides  a  remedy  only  for 
owners  of  property  conceded  to  be  assessa- 
ble, but  upon  which  an  unjust  or  erroneous 
assessment  has  been  made. 

2.  Having  determined  that  this  proceeding, 
as  Instituted  and  conducted  before  the  coun- 
ty conimlssioners,  by  which  its  character  was 
unalterably  fixed,  is  merely  an  attempt  by 
an  owner  of  property  claimed  to  be  nonasses- 
sable to  obtain  the  statutory  relief,  the  in- 
quiry naturally  arises  whether  either  the 
l)oard  or  the  district  court  had  jurisdiction  of 
the  proceeding.  Before  considering  that  ques- 
tion, however,  we  obsen-e  that  the  statute  it- 
self does  not  provide  for  any  review  of  the 
judgment  of  the  district  court  rendered  In 
these  proceedings,  yet  our  Court  of  Appeals, 
without  comment  upon  this  fact,  entertained 
an  appeal  from  a  judgment  had  thereunder. 
Gillett  V.  Logan  Co.,  13  Colo.  App.  380,  58 
Pac.  XiTj.  It  is  also  doubtful  If  the  Code  pro- 
visions relating  to  appeals  and  writs  of  er- 
ror apply  to  special  proceedings,  to  which 
this  lielongs,  though  in  t?atron  v.  Co.  Com'rs, 
18  Colo.  .'(."W.  33  Pac.  513,  this  court,  by  writ 
of  error,  reviewed  a  judgment  of  the  district 
coin-t  where  the  constitutionality  of  this  act 
Itself  was  attacked.  But  as  our  conclusion 
Is  that  jurisdiction  below  did  not  attach,  we 
may  waive  informalities,  and  treat  the  pro- 
ceeding here  as  an  application  for  a  writ  of 
certiorari,  although  tlie  board  of  commission- 
ers has  denominated  it  an  "appeal."  We  do 
this  in  the  interests  of  both  parties,  to  avoid 
a  possible  multiplicity  of  actions,  and  to 
point  out,  for  the  benefit  of  the  district  courts 
and  public  officials,  the  scope  and  limitations 
of  the  procedure  prescribed  by  this  act. 

3.  It  is  too  plain  for  argument  that  the 
board  of  county  commissioners  did  not  have 


power  to  pass  upon  the  question  which  the 
petitioner  presented  for  decision.  Whether 
it  denied  the  petition  for  the  lack  of  power 
does  not  appear  from  its  proceedings,  but  Its 
decision  was  right,  Irrespective  of  the  rea- 
sons given  therefor.  The  power  of  the  board, 
under  this  statute,  is  restricted  to  cases  in 
which  relief  is  asked  from  an  unjust  or  er- 
i-oneous  tax  assessed  against  property  whidi 
itself  is  assessable  or  taxable,  and  not  against 
a  ta.x  laid  on  property  claimed  to  be  nonas- 
sessable. 

•1.  .\fter  the  appeal  was  lodged  in  the  dis- 
trict court,  the  water  company  filed  a  com- 
plaint which  was  Improper  and  unnecessary, 
and  should  have  been  stricken  from  the  files 
upon  the  motion  of  appellee.  This  was  de- 
cided In  Catron  v.  Co.  Com'rs,  supra.  The 
question  of  jurisdiction,  both  of  the  board  of 
commissioners  and  of  the  district  court,  de- 
pends upon  the  averments  of  the  petition  filed 
before  the  board,  and  the  case  as  made  by  It 
cannot  be  enlarged  or  altered  by  any  plead- 
ing subsetiuently  filed.  After  the  motlou  to 
strike  the  complaint  from  the  files  was  over- 
ruled, the  board  moved  to  dismiss  the  appeal 
upon  the  ground  that  the  court  was  without 
jurisdiction,  which  was  ruled  against  it. 
In  this  court  the  objection  is  not  renewed, 
but  counsel  apparently  have  waived  it,  if 
that  can  be  done.  In  Mackey  t.  Briggs.  10 
Colo.  143,  26  Pac.  131,  as  well  as  In  earlier 
cases,  this  court  has  held  that  where  an  ap- 
pellate court  has  original  jurisdiction  of  the 
subject-matter,  and  the  parties  voluntarily 
appear  and  go  to  trial  upon  the  merits  with- 
out exception,  they  cannot  afterwards  object. 
The  principle  of  that  decision,  however,  is 
not  applicable  here.  Under  section  11  of  ar- 
ticle 6  of  our  Constitution,  tie  district  courts 
have  original  jm-isdiction  of  all  causes,  both 
at  law  and  In  equity;  but  the  proceeding  here 
is  neither  an  action  at  law,  nor  a  suit  in 
equity,  but  is  a  special  statutory  proceeding. 
It  is  well  settled  that  neither  a  court  of  com- 
mon law  nor  a  court  of  equity  has  the  ik>w- 
er  to  give  relief  against  the  erroneous  judg- 
ments of  assessing  bodies,  except  as  they 
may  be  specially  empowered  by  law  to  do 
so.  2  Cooley  on  Taxation  (3d  Ed.>  i;!S2  ei 
seq.  The  statute  under  consideration  is  the 
source  and  measure  of  the  power  and  juris- 
diction both  of  tlie  board  of  commissioners 
and  the  district  court  to  afford  relief  to  a 
complaining  taxpayer.  The  remedy  thereby 
given  is  purely  statutory,  and  exists  only  be- 
cause the  statute  gives  It.  ThereunOer  the 
district  court  has  not  original  jurisdiction  of 
tlie  subject-matter  of  the  controversy  contem- 
plated, which  is  the  alleged  unjust  assess- 
ment, and  could  not  in  the  first  instance,  but 
only  by  appeal,  entertain  the  petition  of  one 
bringing  his  case  within  It,  Whatever  tbe 
rule  may  be  in  civil  actions  at  law  or  in  eq- 
uity, which  for  this  state  Is  as  declared  in 
Mackey  v.  Briggs,  supra,  it  does  not  govern 
appeals  from  an  assessing  tioard  under  this 
act,   which  provides  a  special  procedure  in 
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•whlcb  the  practice  Is  clearly  defined.  The 
doctrine  is  tersely  stated  by  Judge  Cooley, 
who  Fays  that  the  rule  is  well  established 
that  where  an  ai)peal  is  allowed  to  any  court 
from  an  assessing  body,  whatever  the  grade 
of  the  court,  it  is  one  of  limited  Jurisdiction 
for  such  purpose,  and  must  keep  strictly  with- 
in It.  In  such  special  proceedings  Jiu-lsdic- 
tlou  on  appeal  is  no  more  extensive  than  that 
possessed  by  the  assessing  body  from  whose 
decision  the  appeal  was  taken.  Applying  that 
principle  here,  it  is  clear  that,  even  though 
the  district  court  has,  under  the  Constitution, 
original  Jurisdiction,  in  a  proper  case,  to 
annul  a  void  or  illegal  tax  laid  upon  non- 
assessable property,  or  enjoin  Its  collection, 
nevertheless  it  has  not,  uiiou  an  appeal 
from  the  board  of  county  commissioners,  such 
Jurisdiction  under  this  act,  nor  does  the 
board  itself  possess  it,  for  the  provisions 
thereof  expressly  limit  Jurisdiction  to  the 
granting  of  relief  from  unjust  and  erroneous 
assessments  made  upon  assessable  property. 
When,  therefore,  it  was  manifested  to  the 
board  of  commissioners  and  the  district  court 
tliat  the  petitioner  asked  to  be  relieved  from 
an  assessment  and  tax  which  it  claimed  to  be 
void  because  the  property  upon  wlilch  the 
tax  was  laid  was  not  assessable  property,  the 
only  order  that  could  be  entered  was  one  dis- 
missing the  proceedings  for  lack  of  Jurisdic- 
tion. This  was  held,  under  a  statute  in  all 
Hubstantial  respects  the  same  as  ours,  by  the 
Supreme  Court  of  rennsylvanla,  in  Albert 
et  al.  v.  Board  of  Revision.  l.SO  Pa.  4C7,  22 
Atl.  044;  2  Cooley  on  Taxation  (3d  Ed.)  1394. 
5.  Since  neither  the  board  of  commission- 
ers nor  the  district  court  has  Jurisdiction  to 
determine  the  merits  of  the  cause  presented 
in  the  petition,  this  court  is  also  without  Ju- 
risdiction In  the  premises,  even  if,  under  the 
Court  of  Appeals  act,  or  otherwise,  a  review 
could  be  had  herein  upon  the  ground  that 
some  question  invoking  Jurisdiction  thereun- 
der was  presented.  The  fact  that  the  parties 
have  argued  various  imi)ortnnt  questions 
wliich  they  ask  this  court  to  decide  does  not 
Justify  us  in  assuming  Jurisdiction  of  a  sub- 
ject-matter which  we  do  not  possess.  The 
parties  may  waive  Jurisdiction,  so  far  as  it 
affects  them  personally,  but  It  is  beyond  their 
power  to  confer  upon  a  judicial  tribunal  Ju- 
risdiction of  the  subject-matter  which  It  does 
not  possess  under  the  Constitution  and  stat- 
utes of  the  state.  The  constitutional  ques- 
tion supposed  to  be  Involved  could  not  In  any 
event  be  determined  uiK>n  this  review.  The 
'n'ater  company  lias  not  assigned  cross-errors. 
The  ruling  of  the  district  court  was  that,  al- 
though the  franchise  is  taxable  property  un- 
der the  Constitution,  it  is  not  assessable 
property,  because  no  method  for  ascertaining 
Its  value  has  been  provided.  The  constitu- 
tional question  was  resolved  In  favor  of 
the  board,  and  that  body  is  not  here  ques- 
tioning that  ruling;  and,  since  the  water 
'.•ontpany  has  not  assigned  cross-error  there- 
to, it  is  not  in  a  position  to  be  heard  upon  It 


Whether  the  general  revenue  law  furnishes 
an  adequate,  or  any,  method  for  fixing  the 
valuation  of  franchises,  is  a  question  of  stat- 
utory construction,  which  does  not  Invoke 
our  Jurisdiction.  The  act  does  not  authorize 
a  money  Judgment  in  favor  of  the  property 
owner  either  against  the  board  or  the  county 
treasurer  for  the  amount  of  the  taxes  paid  in- 
to the  treasury  in  case  the  decision  of  the 
board  is  modified,  but  merely  that  the  treas- 
urer shall  repay  to  him  in  accordance  with 
the  modification.  So  it  Is  clear  that  this 
court,  upon  the  record  now  before  us,  has 
not  Jurisdiction  to  review  the  case  on  Its 
merits. 

The  conclusion  which  we  have  reached 
does  not  cut  off  the  rights  of  the  parties, 
whatever  they  may  be.  They  are  the  same 
as  if  these  proceedings  had  not  been  insti- 
tuted. Neither  the  judgment  of  the  district 
court,  nor  that  of  the  board,  conclwles  their 
riglits,  for  neither  tribunal  had  Jurisdiction 
to  pronounce  a  valid  Judgment,  except  one  of 
dismissal.  The  Judgment  below  Is  therefore 
reversed,  and  the  cause  remanded,  with  in- 
structions to  the  district  court  to  vacate  its 
Judgment  heretofore  entered.  This  leaves  in 
effect  the  decision  of  the  county  board  deny- 
ing the  petition,  which  was  right;  and,  as 
we  have  said,  the  water  company  is  relegat- 
ed to  whatever  rights  and  remedies  It  has 
for  setting  aside  the  assessment,  and  for  the 
recovery  of  the  tax  heretofore  paid  into  the 
county  treasury,  wholly  without  reference  to 
the  action  of  the  county  commissioners  or 
the  district  court  In  this  proceeding.  Re- 
versed. 

STEELE,  J.,  not  participating. 


MCLLIGAN  V.  SMITH.* 
(Supreme  Court  of  Colorado.     May  2,  1904.) 

CONTBACTB  —  VALIDITY  —  PUBLIC  POLICY  — 
QUESTION  FOB  COURT  OB  JURY— SEBVICEa— 
ACTIONS  —  VARIANCE  —  PLEADINOS  —  MO- 
TIONS TO  MAKE  CERTAIN— EVIDENCE— CROSS- 
EXAMINATION  —  H  ABM  LESS  BBROB  — CURE  OF 
ERBOBS  —  INTEREST  —  TIME  OF  ALLOWANCE — 
APPEAL— EFFECT— SUBSEQUENT  IBSUAN'CE  OF 
EXECUTION. 

1.  A  complaint  counted  on  contracts  by  which 
defendant  agreed  to  pay  for  "services  hereto- 
fore rendered  or  which  may  be  hereafter  render- 
ed." ()n  the  trial  the  instniments  introduced  in 
evidence  read  "heretofore,"  in  place  of  "here- 
after." Held,  that  there  was  no  variance  as  to 
the  second  insertion,  and  the  word  "heretofore" 
was  obvionsly  a  clerical  error. 

2.  The  sustaining  or  denial  of  a  motion  un- 
der Co<le  Civ.  Proc.  S  GO,  which  autliorizes  the 
court,  when  a  pleading  is  too  general  in  terms 
to  be  readily  understoocl.  to  require  it  to  be 
made  more  specific  and  certain,  is  a  matter 
largely  within  the  diNcretion  of  the  court,  and 
its  action  in  denying  such  a  motion  will  not  be 
interfere<l  with,  unless  it  api)ear8  that  the 
moving  party  was  nrejudiced. 

3.  Where  the  defendant  was  the  party  who 
exeoute<l  the  contracts  in  suit,  and  acknowledged 
over  his  signature  that  he  was  to  pay  for  serv- 
ices to  i)e  rendered,  so  that  he  must  have  known 

*Retiearing  denied  June  2,  1901. 
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what  the  contract  was,  he  was  not  prejudiced 
by  the  refusal  of  a  motion,  made  under  Code 
Civ.  Proc.  §  t)0,  to  make  the  complaint  more 
definite  and  certain,  although  the  complaint 
was  very  general  with  respect  to  the  services 
which  were  to  be  rendered. 

4.  In  an  action  for  legal  services,  the  fact 
that  the  payee  named  in  the  written  contract 
was  not  an  attorney  was  no  defense,  where  the 

gayee  had  no  interest  in  the  sums  promised  to 
e  paid. 

5.  Where  the  services  which  one  engaged  to 
I>erform  were  not  to  be  rendered  in  a  court  of 
record,  but  before  the  Land  Department,  and 
it  was  not  shown,  except  as  a  legal  conclusion, 
that  they  were  of  a  character,  the  performance 
of  which  would  be  engaging  in  the  practice  of 
law,  nor  that  one  not  admitted  as  an  attorney 
or  agent  before  the  Department  of  the  Interior 
was  prohibited  from  representing  another  before 
the  Land  Department,  the  statutes  prohibiting 
unlicensed  persons  from  practicing  law  had  no 
application,  and  the  person  performing  such 
services  could  recover  therefor,  though  not  ad- 
mitted to  practice  as  an  attorney  in  the  courts 
of  the  state  or  before  the  Interior  Department, 
or  as  agent  to  represent  another  before  the 
General  Land  Office. 

6.  A  plaintiff  recovering  judgment  may  file 
with  the  clerk  and  recorder  a  transcript  of  the 
judgment,  though  an  appeal  has  been  perfected. 

7.  Plaintiff,  on  recovering  a  judgment,  may 
sue  out  an  execution  thereon,  and  cause  it  to 
be  levied  on  the  property  belonging  to  defend- 
ant, prior  to  the  date  that  defendant  filed  an  ap- 
peal bond;  and,  for  any  damages  resulting 
therefrom,  defendant  cannot  complain. 

8.  While,  as  a  general  rule,  counsel  for  plain- 
tiff, in  his  opening  to  the  jury,  should  confine 
his  remarks  to  bis  own  case,  and  not  anticipate 
the  defense,  yet  he  may  state  the  nature  of  the 
defense  interposed,  as  shown  by  the  record. 

9.  Where  an  agreement  for  the  performance 
of  services  has  been  reduced  to  writing,  or 
where  there  is  no  dispute  as  to  what  tlie  agree- 
ment  is.   the   question    whether    it   contravenes 

gublic  policy,  or  not,  is  one  of  law  for  the  court; 
nt  where  the  terms  and  conditions  of  the  agree- 
ment are  in  dispute,  to  be  determined  from  con- 
flicting evidence,  it  devolves  on  the  court  to  sub- 
mit the  matter  to  the  jury;  directing  it  as  to 
what  facts  material  to  the  defense  interposed 
would  constitute  a  contract  void  as  against  pub- 
lic policy. 

10.  The  fact  that  one  who  employed  another  to 
perform  certain  services  in  connection  with  ob- 
taining a  patent  for  government  land  believed 
that  the  attorney  he  employed  wonld  exercise  an 
unlawful  influence  with  the  officers  in  the  land 
office,  did  not  render  the  contract  for  the  serv- 
ices void,  unless  the  attorney  intended  and 
agreed  to  use  improper  influence. 

11.  In  an  action  on  a  contract  for  services, 
questions  asked  on  cross-examination  in  refer- 
ence to  services  performed  prior  to  the  time 
when  the  contract  was  made,  and  which  it  was 
acknowledged  had  been  performed,  and  the  na- 
ture and  extent  of  which  were  not  in  issue, 
were  properly  excluded. 

12.  The  exclusion  of  questions  asked  on  cross- 
examination  which  could  not  have  aided  in  de- 
termining the  questions  at  issue  is  not  prejudi- 
cial. 

13.  Error  in  the  exclusion  of  testimony  is  cured 
by  subsequently  permitting  the  same  witness 
to  testify  as  to  the  excluded  matter. 

14.  The  commencement  of  a  suit  is  equivalent 
to  a  demand,  and.  in  the  absence  of  any  aver- 
ments in  the  complaint  as  to  the  date  when 
payment  was  demanded,  the  debt  would  draw 
interest  at  the  legal  rate  from  the  institution 
of  the  suit. 

1.5.  In  an  action  on  a  contract  for  services 
rendered  in  obtaining  a  patent,  the  comnlaint 
did  not  state  when  payment  was  demanded,  and 
there  was  nothing  in  the  record  to  show  on  what 

H  S-  See  Trial,  vol.  46,  Cent.  Dig.  i  270, 


date  suit  was  commenced.  Interest  was  allowed 
from  the  date  of  the  issuance  of  the  patent, 
whereas  defendant  claimed  that  it  should  have 
befen  allowed  only  from  the  date  of  the  de- 
mand. Held  that,  conceding  defendant's  con- 
tention, no  error  was  shown,  as,  for  anything 
appearing  to  the  contrary,  suit,  which  is  equiva- 
lent to  a  demand,  might  have  been  commenced 
on  the  date  when  the  patent  was  issued. 

16.  Where  the  court  instructed,  without  objec- 
tion from  the  defendant,  that,  if  the  jury  found 
for  plaintiff,  he  was  entitled  to  interest  from  a 
certain  date,  defendant  was  precluded  from 
claiming  that  the  award  of  interest  was  er- 
roneous. 

Appeal  from  District  Court,  Arapahoe 
County;    Samuel  L.  Carpenter,  Judge. 

Action  by  George  A.  Smith  against  Thom- 
as Mulligan.  From  a  judgment  for  plalntifC, 
defendant  appeals.    Affirmed. 

George  W.  Taylor  and  F.  J.  Mott,  for  ap- 
pellant. T.  J.  O'Dounell  and  Milton  Sniitb, 
for  appellee. 


GABBERT,  C.  J.  Appellee,  as  plaintiff, 
brought  an  action  against  appellant,  as  de- 
fendant, on  two  contracts  executed  by  the 
latter,  whereby  he  promised  to  pay  the  party 
named  in  such  contracts  specified  sums  for 
services  rendered  or  to  be  rendered  by  him- 
self and  counsel  employed  in  defending  his 
rights  to,  and  securing  patent  on,  certain 
lauds.  The  Issues  formulated  by  the  plead- 
ings were  tried  to  a  jury,  with  the  result 
that  a  verdict  was  returned  for  plaintiff  in 
the  full  amount  mentioned  In  such  contracts, 
with  interest.     The  defendant  appeals. 

The  contracts,  as  set  out  in  the  complaint, 
recited  that  the  consideration  for  the  sums 
agreed  to  be  paid  was  "the  services  hereto- 
fore rendered  or  which  may  be  hereafter 
rendered  by  *  •  •  employed  In  defend- 
ing my  rights  and  securing  patent  to  said 
land."  The  instruments  introduced  In  evi- 
dence read  "heretofore,"  In  place  of  the  word 
"hereafter,"  as  above  quoted.  It  is  contend- 
ed that  this  was  a  fatal  variance.  The  point 
is  not  well  taken.  It  is  evident  from  reading 
the  contracts  that  the  clear  intent  of  the 
defendant  was  to  agree  to  pay  for  services 
rendered  and  to  be  rendered,  and  that  the 
word  "heretofore,"  in  place  of  the  word 
"hereafter,"  was  merely  a  clerical  error. 
When  it  is  apparent  from  the  reading  of  a 
written  Instrument  that  its  meaning  and  pur- 
port, ns  pleaded,  are  identical  with  the  orig- 
inal, there  Is  no  variance,  even  though  the 
wording,  as  pleaded,  is  different  from  the  in- 
strument itself. 

The  defendant  moved  for  an  order  requir- 
ing the  plaintiff  to  state  more  particularly 
the  nature  and  extent  of  the  services  which 
were  to  be  performed,  in  consideration  of 
which  the  contracts  were  given,  and  also  to 
furnish  a  bill  of  particulars  specifying  the 
services  rendered.  This  motion  was  sustain- 
ed, but  the  defendant,  not  being  satisfied 
with  the  bill  of  particulars  furnished,  made 
a  second  motion,  requiring  the  plaintiff  to 
render  a  further  bill  of  particulars  and  ac- 
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count,  because  the  one  filed  was  too  general. 
The  bill  flled  purported  to  state  what  serv- 
ices had  been  rendered,  but  failed  to  epedty 
the  extent  and  nature  of  the  services  which 
were  to  be  rendered  In  consideration  of  the 
contrncts  sued  up<»i.  In  so  far  as  it  recited 
what  services  had  been  performed,  it  seems 
to  be  sufficient.  It  Is  doubtful  if  the  second 
motion  ttled  by  defendant  pointed  out  where- 
in the  plaintiff  had  failed  to  comply  with 
the  order  of  the  court  made  on  the  first  mo- 
tion, in  that  the  nature  and  extent  of  the 
services  to  be  performed  were  not  stated; 
but,  waiving  this  question,  the  defendant 
cannot  complain.  The  motion  was  apparent- 
ly based  upon  the  provisions  of  section  60 
of  our  Code  of  Civil  Procedure,  which  au- 
thorizes the  court,  when  a  pleading  Is  too 
general  in  Its  terms  to  l>e  readily  understood, 
to  require  it  to  be  made  more  specific  and 
certain.  Whether  a  motion  of  the  character 
contemplated  by  this  provision  of  the  Code 
shall  be  sustained  is  a  matter  largely  within 
the  discretion  of  the  court,  and  its  actimi 
in  such  cases  will  not  be  interfered  with  un- 
less it  appears  that  by  denying  it  the  party 
moving  was  prejudiced.  The  defendant  was 
the  party  who  executed  the  contracts  sued 
uiton.  He  acknowledged  over  bis  own  sig- 
nature that  he  was  to  pay  for  services  to 
be  rendered.  He  was  one  of  the  parties  to 
the  contract  covering  or  providing  for  these 
services,  so  that  he  must  have  known  what 
such  contract  was;  and  hence,  although  the 
complaint  may  have  been  very  general  with 
respect  to  the  services  which  were  to  be 
rendered,  the  defendant  was  not  misled  or 
placed  at  a  disadvantage  because  such  serv- 
ices were  not  more  specifically  pleaded. 

One  of  the  defenses  interposed  was  that 
the  payee  named  in  the  contracts  was  not 
an  attorney  admitted  to  practice  in  the  courts 
of  this  state,  or  before  the  Interior  Depart- 
ment, or  as  agent  to  represent  contestants 
before  the  General  Land  Office;   and,  as  to 
the  second  defense,  It  was  averred  that  the 
services  be  rendered  and  promised  to  render 
were  those  of  an  attorney  at  law.    A  demur- 
rer to  this  defense  was  sustained.     There 
-was  no  error  in  this  ruling.     The  payee,  so 
far  as  disclosed  by  the  pleadings,  had  no 
Interest  In  the  sum  promised  to  be  paid,  as 
set  out  in  the  first  cause  of  action.    As  to 
the   second    cause,    the   services   which   the 
payee   performed,    or   engaged    to    perform, 
-« ere  not  to  be  rendered  in  a  court  of  record, 
t>ut  before  the  Land  Department;  and  it  does 
xiut  appear  from  the  statements  of  this  de- 
fense, except  as  a  legal  conclusion,  that  they 
■%vere   of   a    diaracter.    the   performance   of 
-«%'hicb  would  be  engaging  in  the  practice  of 
Itiw,  nor  is  it  stated  that,   unless  admitted 
either  as  an  attorney  or  agent  before  the 
I  >epartment  of  the  Interior,  he  was  prohibit- 
ed  from   representing  the  defendant  before 
the  Land  Department    The  provision,  there- 
fore, of  the  statutes  prohibiting  unlicensed 
persons  from  practicing  law  in  this  state,  as 


well  as  the  case  of  Hittson  v.  Browne,  8 
Colo.  3(M,  have  no  application. 

By  way  of  cross-complaint,  the  defendant 
claimed  damages  sustained  for  alleged  tor- 
tious acts  on  the  part  of  the  original  payee. 
A  deromTer  was  sustained  to  this  defense. 
There  was  no  error  in  this  ruling.  Waiv- 
ing several  questions  which  might  be  proper 
to  consider,  if  necessary,  in  connection  with 
this  defense.  It  is  apparent  that  it  did  not 
state  a  cause  of  action.  It  api>ears  that  at 
a  former  ti-ial  the  plolntiCF  recovered  Judg- 
ment, from  which  an  appeal  was  prayed  to 
the  Coint  of  Appeals.  The  plaintiff  filed 
with  the  clerk  and  recorded  a  transcript  of 
this  Judgment  This  he  had  a  perfect  right 
to  do,  even  though  an  appeal  bad  been  per- 
fected. It  also  appears  that  prior  to  the 
date  when  defendant  flled  an  appeal  bond, 
the  plaintiff  sued  out  an  execution  on  bis 
Judgment,  and  caused  it  to  be  levied  upon 
property  belonging  to  the  defendant.  Until 
such  time  as  the  right  to  an  execution  was 
i-tayed  on  the  Judgment  obtained,  the  plaintiff 
had  the  right  to  enforce  its  collection  in  the 
manner  provided  by  law,  and  the  damages  re- 
sulting to  the  defendant  from  such  action 
is  not  a  matter  of  which  he  can  complain. 
A  party  in  whose  favor  a  Judgment  is  ren- 
dered may  pursue  the  steps  to  secure  or  en- 
force its  collection  as  the  law  provides,  and 
the  injuries  which  may  result  to  the  execution 
defendant  on  this  account  do  not  constitute 
damages  which  be  is  entitled  to  recover. 

In  his  opening  statement  to  the  Jury,  coun- 
sel for  the  plaintiff  referred  to  the  defenses 
interposed  by  the  defendant.  The  general 
riile  is  that  counsel  for  plaintiff,  in  making  an 
opening  statement  to  the  Jury,  should  confine 
Ids  remarks  to  matters  which  It  is  expected 
to  prove  on  the  part  of  the  plaintiff,  and  has 
no  right  to  anticipate  the  defense  of  the 
defendant.  This  rule,  however,  does  not  ap- 
plj'  to  those  matters  which  relate  to  the  na- 
ture of  the  defense  as  it  appears  from  the 
record.  In  other  words,  the  exception  to  the 
general  rule  is  that  counsel  for  plaintiff,  in 
making  an  opening  statement  to  the  Jury, 
may  also  state  the  nature  of  the  defenses  in- 
terposed, as  shown  by  the  record.  Ayrault 
V.  Chamberlain,  33  Barb.  229.  The  state- 
ments complained  of  merely  relate  to  matters 
which  had  been  Interposed  as  a  defense  by 
the  answer  filed,  and  were  therefore  proper 
for  counsel  to  mention  In  bis  opening  state- 
ment to  the  Jury. 

One  of  the  defenses  intraposed  was  to  the 
effect  that  the  agreement  entered  into  between 
the  defendant  and  the  original  payee  named 
in  the  contracts  and  the  attorney  whom  be 
employed  was  void  because  against  public 
polh-y.  The  court  directed  the  Jury  that,  if 
they  fonnd  from  the  testimony  certain  facts 
in  connection  with  such  agreement  then  such 
contracts  would  be  absolutely  void,  and  that 
plaintiff  could  not  recover  anything  thereon. 
It  is  urged  on  behalf  of  tlie  defendant  that 
it  was  the  province  of  the  court  to  determine 
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whether  or  not  the  agreement  between  the 
parties,  In  couiiiderAtiou  of  which  the  con- 
tracts sued  upon  were  given,  was  void,  as 
contravening  public  policy,  and  that  it  was 
error  to  submit  this  question  to  the  Jury. 
Had  the  agreement  relative  to  the  services  to 
be  performed  by  the  original  payee  and  the 
attorney  whom  he  employed  been  reduced  to 
writing,  or  had  there  been  no  dispute  as  to 
what  this  agreement  was,  then  It  would  have 
devolved  upon  the  court  to  determine,  as  a 
matter  of  law,  whether  such  agreement  con- 
travened public  policy  or  not;  but  where,  as 
In  this  Instance,  the  terms  and  conditions  of 
such  agreement  were  In  dispute,  to  be  de- 
termined from  conflicting  evidence,  the  court 
could  not  invade  the  province  of  the  Jury  In 
determining  the  facts,  and  was  compelled, 
under  our  practice,  to  direct  the  Jury,  as  was 
done,  what  facts  material  to  the  defense  on 
the  subject  would  constitute  a  contract  void 
as  against  public  policy,  and  direct  them,  if 
such  facts  were  found,  that  no  action  could 
be  inalntained  on  the  contracts  sued  upon. 
Bellows  v.  Russell,  20  N.  H.  427,  51  Am.  Dec. 
238;  Phlppeu  v.  Stickney,  3  Mete.  (Mass.)  384. 

The  court  directed  the  Jury  that,  although 
the  defendant  may  have  believed  at  the  time 
of  the  execution  of  the  contracts  that  the 
attorney  employed  would  exercise  an  unlawful 
Influence  with  the  officers  of  the  United 
States  I^and  Office  in  connection  with  the  de- 
fendant's application  for  a  patent,  stich  fact 
did  not  render  the  contracts  void,  unless  It 
appeared  the  attorney  intended  to,  and  agreed 
that  he  would,  use  such  improper  Influence, 
or  endeavor  to  procure  a  patent  to  be  Issued 
by  corruptly  Influencing  the  offlieers  upon 
whom  devolved  the  duty  of  determining 
whether  the  defendant  was  entitled  to  such 
patent  or  not.  There  was  no  error  In  this 
Instruction.  The  question  was,  what  did  the 
parties  agree  to?  and  not  what  the  defendant 
may  have  believed  counsel  might  do  in  car- 
rying out  his  agreement. 

Error  Is  assigned  on  rulings  sustaining  ob- 
jections to  questions  propounded  by  counsel 
for  the  defendant  on  cross-examination.  In 
so  far  as  any  of  these  questions  sought  to 
elicit  information  relative  to  services  per- 
formed, either  by  the  payee  or  counsel  em- 
ployed, prior  to  the  time  when  the  contracts 
were  given,  the  objections  were  properly  sus- 
tained. Tlie  defendant  acknowledged  that 
services  had  theretofore  been  performed,  and 
their  nature  or  extent  was  not  an  Isstie  In  the 
case.  With  respect  to  the  services  perform- 
ed after  the  contracts  were  executed,  the 
principal  issues  between  the  parties  were  (1) 
wliether  the  services  agreed  upon  had  been 
performed;  and  (2)  whether  the  agreement 
was  contrary  to  public  policy.  There  can  be 
•no  doubt,  from  the  testimony,  but  that  both 
the  payee  and  counsel  did  perform  services 
In  connection  with  securing  patent  to  the 
land  described  In  the  contract.  The  patent 
has  Issued.  The  claim  on  the  part  of  the 
payee  and  counsel  appears  to  be  that  they 


were  not  employed  to  perform  any  qaantmn 
of  services,  but  to  attend  to  such  matters 
in  the  way  of  procuring  patent  as  were  nec- 
essary, and  that  their  compensation  for  serv- 
ices rendered  subsequent  to  the  execution 
of  the  contracts  was  contingent  upon  the 
Issuance  of  such  patent.  Neither  does  de- 
fendant claim  that  any  particular  services 
were  to  be  rendered,  but  denies  generally 
that  any  were  performed,  and,  as  previously 
stated,  alleges  that  the  agreement  entered 
into  was  of  a  character  which  could  not  be 
enforced.  None  of  the  questions  to  which 
objections  were  sustained,  and  of  which  conn- 
sel  for  appellant  complains,  could  have  aided 
In  any  way  In  determining  these  Issues. 
Consequently  the  rulings  were  not  prejudi- 
cial to  the  defendant. 

In  connection  with  the  errors  assigned  on 
the  subject  of  evidence,  attention  is  directed 
to  the  fact  that  one  of  the  defenses  was  that 
the  contracts  were  not  to  be  payable  unless 
patent  Issued  on  or  liefore  a  certain  date. 
The  defendant  was  interrogated  respecting 
this  part  of  the  agreement,  and  an  objection 
sustained  to  the  question.  Whether  or  not 
this  ruling  was  strictly  correct  Is  wholly  Im- 
material, because  It  appears  that  the  witness 
was  subsequently  permitted  to  detail  the  con- 
versation between  himself  and  counsel  em- 
ployed with  respect  to  this  matter,  so  that, 
if  the  court  erred  In  sustaining  the  objec- 
tion at  first,  such  error  was  cured  by  the 
subsequent  admission  of  the  testimony  sought 
to  be  elicited  in  the  first  instance.  For  this 
reason,  other  errors  assigned  on  the  rulings 
of  the  court  with  respect  to  the  admission 
of  testimony  and  on  the  cross-examination 
of  witnesses  are  not  tenable. 

Interest  was  allowed  on  the  amount  of  the 
face  of  the  respective  contracts  from  the 
date  patent  Issued— February  13.  ISOC. 
Counsel  contend  that  Interest  should  only 
have  been  allowed  from  the  date  demand 
for  payment  was  made.  The  complaint  does 
not  state  the  date  when  payment  was  de- 
manded. The  commencement  of  suit,  bow- 
ever,  is  equivalent  to  a  demand;  and  after 
the  institution  of  suit.  In  the  absence  of  any 
averments  in  the  complaint  as  to  the  date 
when  payment  was  demanded,  the  debt 
would  draw  Interest  at  the  legal  rate.  It 
does  not  appear  from  the  record  now  before 
lis  when  suit  was  commenced,  and.  for  aught 
that  is  shown.  It  may  be  that  Interest  was 
properly  computed  from  February  13,  18SMU 
for  suit  may  have  been  commenced  on  that 
date.  It  Is  certainly  incumbent  upon  the 
defendant  to  show  error  affirmatively,  and 
not  leave  it  to  mere  conjecture.  Aside  from 
this,  the  court  Instructed  the  jury,  without 
objection,  that,  If  they  found  for  the  plain- 
ti(T  in  the  full  amount  claimed,  be  was  enti- 
tled to  interest  on  the  contracts  from  the 
date  patent  issued.  The  defendant,  having 
acquiesced  in  this  Instruction,  is  precluded 
now  from  claiming  that  the  award  of  Inter- 
est was  erroneous. 
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Tbe  taoeB  ta  tbls  case  appear  to  liaTe  been 
talrly  presented  to  the  Jury.  There  la  tes- 
timony tetidlng  to  support  every  qnestion 
-of  fact  which  the  Jury,  under  the  instructions 
Siven,  moat  have  found  in  favor  of  the  plain- 
tiff. There  is  no  doubt  but  that  the  orig- 
inal payee,  «nd  counsel  whom  he  employed, 
■dU.  render  services  In  the  matter  of  procur- 
!■£  patevt  for  the  land  described  la  the  con- 
tracts Biied  upon.  Such  patent  has  issued. 
The  valve  of  the  services  was  agreed  upon 
4«  advance,  and,  as  it  does  not  appear  that 
:a«y  Rubstantlal  error  was  committed  on  the 
trial  to  the  prejudice  of  the  defendant,  the 
Judgment  will  be  affirmed.    A.fllrme<l, 

SXEIOJS,  J„  not  slttlns. 


«2S  iDtali,  TW 

fiOWLES  et  ai.  ▼.  CLAWSON. 

'(Supreme  <Gourt  of  Ctali.     May  28,  1904.) 

■EiauwATS  —  iNjtrncTioN  —  pixADinos— UK- 

CREE— VAKIANCE. 

1.  Where  the  complalst  in  a  suit  to  restrain 
4efendant  from  using  a.  'Certain  roadway  ad- 
snitted  that  defendant  acquired  rights  in  the 
fwsdway  by  agreement,  but  alleged  that  those 
Tights  were  limited  to  praperty  situate  on  the 
eant  eide  thereof,  and  defendant  filed  a  counter- 
daiim  asserting  a  ri^ht  by  prescription  acquired 
aaiterior  to  the  making  of  tne  agreement  alleged 
in  ithe  complaint,  to  whk%  plaintiff  answered 
sintply  denying  the  preecrrptive  right,  a  de- 
cree 'to  the  eSeot  that  defendant's  rigbte  In  the 
roadway  had  been  extinguished  bv  abandonment 
is  a  fatal  variance  from  the  pleadings. 

Aftpead  from  District  <Goort,  Salt  Lake 
CouDty;  W.  C.  IHall,  Judge. 

Suit  'by  M.  B.  Sowles  asd  another,  surviv- 
ing executors  of  the  estate  «f  Bolivar  Rob- 
erts, deceased,  against  Spencer  Clawson. 
From  «  4ecree  Cor  plaintUZs,  defendant  ap- 
])eals.    Beversed. 

Tonng  it  Moyle,  for  appellant  Sntberland, 
Van  Cott  &  Allison,  for  respondents. 

BABTCH,  J.  Thfe  Is  a  suit  ia  equity  to  re- 
strain tile  defendant  from  using  a  certain 
roadway  in  Salt  Lake  City  as  a  means  of  In- 
gress and  egress  to  and  from  a  certain  build- 
ing and  premises.  It  is  alleged,  substan- 
tially, in  the  complaint  that  the  plaintiffs  are 
the  executors  of  the  estate  of  Bolivar  Rob- 
erts, deceased;  that  the  deceased,  during  bis 
lifetime,  was  the  owner  of  an  undivided  half 
Interest  in  a  strip  of  land  off  from  the  west 
end  of  lot  1,  block  75,  plat  A,  Salt  I^lie  City 
survey,  25  feet  in  width,  and  extending  from 
First  South  street  north  the  distance  of  165 
feet;  that  the  "defendant  Is  the  owner  of 
the  remaining  undivided  one-half  Interest  In 
the  said  property";  that  "the  said  property 
is  used,  and  for  more  than  13  years  last  past 
lias  been  continuously  used,  by  the  said  Boll- 

T  L  Vsnes  t.  Whslon,  T  Ctah,  44,  M  Psc.  <7Z; 
Idaho  Co.  T.  Insuraoca  Co.,  t  Utah,  41,  2S  Pac.  826, 
17  L.  R.  A.  BS6;  Turner  v.  Insuraace  A  Trust  Co.,  10 
Vtah,  61,  37  Fac.  U;  tmr  v.  Bait  Lake  City.  U  Utah, 
111.  4t  Fac  ZOt.  w,         — .  I 


var  Roberts  and  by  the  parties  hereto  as  a 
private  and  exclusive  right  of  way  and  road- 
way to  and  from  their  premises  situate  east 
of  and  adjoining  the  same.  Including  the  use 
thereof  for  carriages  and  vehicles";  that  said 
Roberts  and  the  defendant  "became  the  own- 
ers of  the  undivided  interests  in  the  prop- 
erty Jointly";  that  they  and  the  plaintiffs 
ever  since  used  the  same  exclusively,  for  the 
purposes  aforesaid,  under  a  written  agree- 
ment made  between  Roberts  and  the  defend- 
ant about  June  22,  1888,  by  the  terms  of 
which  the  roadway  was  to  be  open  the  full 
width  and  length  perpetually,  for  the  ex- 
clusive benefit  of  the  lands  of  said  Roberts 
and  the  defendant  lying  east  of  the  roadway, 
and  it  was  agreed  that  the  right  of  way 
should  be  appurtenant  to  and  run  with  such 
lands;  and  that  the  roadway  has  been  kept 
open  full  width  ever  since  that  date,  except 
that  by  the  mutual  consent  of  both  parties^ 
*  sidewalk  was  constructed  and  is  now  main- 
tained upon  the  east  side  thereof.  It  is  al- 
leged that  defendant  has  recently  erected 
upon  certain  lands  lying  west  of  the  right 
of  way,  and  adjoining  the  same,  a  large 
brick  and  stone  building,  designed  to  be  leas- 
ed to  and  occupied  by  numerous  persons; 
that,  in  violation  of  the  rights  of  plaintiffs  to 
have  the  roadway  kept  open  and  clear  the 
full  width  thereof  for  the  benefit  of  the  lands 
on  the  east  side  of  the  right  of  way,  the  de- 
fendant is  constructing  a  stone  and  cement 
sidewalk,  elevated  above  the  level  of  the 
roadway,  which  will  materially  Interfere 
with  and  obstruct  the  use  of  the  same;  tbat 
defendant  threatens  to  use  the  roadway  as  a 
means  of  Ingress  and  egress  to  and  from 
said  building  and  premises  upon  the  west 
side,  and  to  permit  a  great  number  of  person* 
to  occupy  said  building  as  tenants  to  do  the> 
same;  and  tbat  about  eight  inches  of  the 
building  extends  into  and  obstructs  the  west 
side  of  the  right  of  way  to  that  extent.  It  Is 
further  alleged  that  on  November  18,  1897, 
defendant  conveyed  his  Interest  In  the  prop- 
erty and  rights  described  and  mentioned  in^ 
the  written  agreement  between  the  defendant 
and  Roberts.  The  defendant  In  his  answer 
admits  the  formal  allegations  of  the  com* 
plaint;  admits  his  ownership  of  an  undi- 
vided one-half  interest  in  the  roadway,  and 
that  the  roadway  was  kept  open  since  June 
22,  1888,  and  alleges  that  it  was  kept  open 
for  many  years  prior  thereto;  admits  the 
constiuctlon  of  the  sidewalk  and  building 
on  the  west  side  of  the  roadway,  and  that  he 
and  his  tenants  will  use  the  roadway  as  a 
means  of  Ingress  and  egress  to  and  from  the 
building,  and  alleges  that  he  has  a  right  to 
do  so.  He  denies  generally  the  other  mate- 
rial allegations  of  the  complaint,  and  sets 
up.  by  way  of  counterclaim,  bis  and  his 
predecessors'  adverse  user  of  the  roadway 
for  more  than  80  years  before  the  bringing 
of  this  suit.  The  plaintiffs'  reply  to  the 
counterclaim  sets  up  no  altirmative  defense. 
It  will  thus  be  seen  from  these  pleadings 
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tbat  the  plaintiffs  clnlm  that  they  and  the 
defendant  acquired  their  right  to  the  use  of 
the  roadway  by  virtue  of  the  agreement  of 
June  22,  1888;  that  the  defendant  conveyed 
his  Interest  In  the  property  described  In  that 
agreement;  and  that  the  roadway  was  open- 
ed only  for  the  benefit  of  property  situate  on 
the  east  side  of  the  right  of  way,  and  not  for 
the  benefit  of  property  situate  on  the  west 
side.  It  will  also  be  seen  that  the  limited 
use  of  the  roadway  is  denied  by  the  defend- 
ant, and  that  he  claims  the  right  by  prescrip- 
tion to  use  the  roadway  In  connection  with 
his  building  on  the  west  side  thereof.  The 
material  issues  thus  arose  from  a  claim  of 
rights  limited  by  an  agreement,  and  a  denial 
of  the  limitation;  a  claim  that  the  property 
mentioned  In  the  agreement  was  conveyed, 
and  a  denial  of  any  conveyance  interfering 
with  defendant's  right  to  the  roadway;  and 
a  claim  of  right  by  prescription,  and  a  denial 
that  rights  were  so  acquired.  Such  were  the 
Issues  under  the  pleadings.  At  the  trial,  the 
plaintiffs  introduced  some  evidence  tending 
to  show  an  abandonment  of  a  portion  of  the 
right  of  way  by  the  defendant.  To  this  the 
latter  objected,  and  thereupon  counsel  for 
the  plaintiffs  claimed  the  right  to  introduce 
evidence  of  certain  acts  whereby  the  defend- 
ant had  "abandoned  any  right  which  he  might 
otherwise  have  had  in  the  property  In  Broad- 
way," the  road  In  question.  Counsel  for  the 
defendant  then  objected  to  the  Introduction 
of  any  such  evidence,  upon  the  ground  tbat 
It  would  constitute  a  variance  between  the 
proof  and  the  pleadings;  stating,  further, 
that  the  defendant  was  not  prepared  to  meet 
the  issue  suggested  by  counsel  for  the  plain- 
tiffs, and  that  they  had  not  loolced  up  the 
law  with  reference  to  that  kind  of  a  case. 
The  court  then  struck  out  all  the  evidence, 
tending  to  show  an  abandonment,  which  had 
been  admitted.  Thereafter,  during  the  course 
of  the  trial,  there  was  evidence  admitted 
showing  that  originally,  and  prior  to  the 
agreement  of  1888,  there  was  an  alleyway  10 
feet  wide,  which  Included  6  feet  in  width  off 
from  the  west  end  of  lot  I,  and  6  feet  off 
from  the  east  end  of  lot  2,  same  block,  and 
that  the  5  feet  off  from  the  west  end  of  lot  1 
was  a  part  of  the  2o-foot  roadway  In  ques- 
tion. There  was  also  evidence  Introduced  to 
show  the  use  made  of  the  10-foot  alleyway 
for  more  than  30  years,  and,  further,  to  show 
the  use  made  of  the  entire  roadway.  It 
was  likewise  shown  that  the  defendant,  be- 
fore this  suit  was  commenced,  erected  a 
building  on  the  west  side  of  the  roadway, 
which  covered  the  five  feet  off  from  the  east 
end  of  lot  2  the  entire  length  of  the  building. 
After  the  testimony  was  all  admitted,  and 
notwithstanding  the  objection  to  the  intro- 
duction of  evidence,  for  the  purpose  of  show- 
ing an  abandonment,  was  sustained  upon  the 
ground  that  no  abandonment  had  been  plead- 
ed, and  was  not  in  Issue,  the  findings  of  fact 
and  conclusions  of  law  were  so  framed  as 
to  show  an  abandonment  or  extinguishment 


of  the  defendant's  right  to  use  the  roadway, 
and  the  court,  among  other  things,  decreed 
tbat  "any  right  of  way  heretofore  enjoyed 
or  used  over  any  portion  of  the  said  roadway, 
and  particularly  that  certain  ten-foot  road- 
way, being  five  feet  off  the  east  side  of  lot 
2,  and  five  feet  off  the  west  side  of  lot  1,  has 
been  extinguished  by  the  acts  of  the  said 
defendant  in  taking  exclusive  possession  of 
and  erecting  permanent  structures  upon  the 
portion  thereof  originally  contributed  by  the 
predecessor  In  title  of  the  said  defendant,  John 
tt.  Clawson,  from  the  said  lot  2."  The  appel- 
lant Insists  that  this  decree  is  not  supported 
by  the  pleadings,  and  that  he  was  neither  call- 
ed  upon  nor  prepared  to  meet  such  an  issue. 
We  are  of  the  opinion  that  this  contention  is 
well  founded.  The  flndlugs  and  decree  show 
an  abandonment  by  the  defendant  of  all  his 
rights  in  the  right  of  way,  and  yet  no  aban- 
donment or  extinguishment  was  pleaded. 
Clearly,  there  Is  a  material  and  fatal  vari- 
ance between  the  pleadings  and  the  findings 
and  decree.  This  part  of  the  decree  goes 
beyond  the  pleadings.  It  virtually  declares 
that,  because  of  certain  acts  committed  by  the 
defendant,  he  has  no  right  In  that  street  at 
all,  wlille  the  complaint  admits  that  he  ac- 
quired rights  therein  by  agreement,  but  al- 
leges that  those  rights  were  limited  to  prop- 
erty situate  on  the  east  side  of  the  street, 
and  the  answer  to  the  counterclaim,  as  to  this 
point,  simply  denies  that  he  had  any  right, 
either  by  adverse  possession  or  otherwise,  to 
use  the  street  as  an  appurtenance  to  proper- 
ty situate  upon  the  west  side  thereof.  The  de- 
fendant in  an  action  can  only  be  called  upon 
to  answer  the  material  allegations  of  the  com- 
plabit,  and  upon  such  allegations  tlie  Issues 
rtre  formed,  and  In  the  absence  of  any  nniend- 
ment  to  the  pleadings,  as  in  this  case.  Judg- 
ment must  be  rendered  upon  such  issues  «iii- 
ly.  A  party  cannot  declare  on  one  thitis 
and  recover  on  another.  Peay  v.  Salt  Lake 
City.  11  Utah,  331,  40  Pac.  20(J.  Tiiat  in 
every  action  the  plaintiff  must.  In  his  ooni- 
])laint,  give  the  defendant  fair  notice  of  what 
he  claims,  is  an  elementary  rule  of  pleading; 
and  if,  at  the  trial,  be  finds  a  deviation  In  his 
evidence  from  his  allegations  in  the  com- 
plaint, he  should  amend,  if  the  variance  Is 
not  such  as  to  preclude  an  amendment,  so 
that  when  the  Judgment  is  announced  it  will 
be  secundum  allegata  et  probata.  Among  the 
reasons  for  this  certainty  of  pleading  is,  so 
that  the  Judgment,  when  rendered,  will  be 
a  bar  to  any  subsequent  suit  for  the  same 
claim.  11  Kncy.  Pi.  &  Pr.  872,  878.  879; 
22  Ency.  PI.  &  Pr.  602,  608;  1  Chitty,  PI. 
255;  Peay  v.  Salt  Lake  City,  11  Utah,  331, 
40  Pac.  206;  Vance  v.  Whalon,  7  Utah,  44, 
24  Pac.  672;  Idaho  Co.  v.  Insurance  Co..  8 
Utah,  41,  2»  Pac.  826,  17  L.  R.  A.  586;  Tur- 
ner v.  Insurance  &  Tnist  Co.,  10  Utab.  CI,  37 
Pac.  91;  Taylor  v.  Keeler,  50  Conn.  846;  Bray- 
ton  V.  Jones,  5  Wis.  117;  Eib  v.  Martin,  5 
I^clgh,  1,12.  Having  concluded  that  there  is 
a  fatal  variance  In  the  case,  we  refrain  from 
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deciding  any  other  question  presented  upon 
this  appeal. 

The  judgment  must  be  reversed,  with  costs, 
and  the  euuse  remanded,  with  dbrections  to 
the  court  below  to  grant  a  new  trial,  and  per- 
mit the  parties  to  amend  their  pleadings  it 
tber  so  desire.    It  is  so  ordered. 

BASKIN,  C.  J.,  and  McCARTY,  J.,  concur. 


OGDEN  CITY  v.  BKAR  liAKB  &  BIVEH 
WATERWORKS  &  IRB.  CO.  et  al. 

(Supreme  Court  of  Utah.     May  28,  1904.) 

UUNICIPA.I.  CORPORATIONS — CONTKACT  FOB  WA- 
TER SUPPLY — VALIDITY  0»  CONTRACT — ESTOP- 
PEL— CONSIDERATION  OF  CONTRACT — CONSTI- 
TUTIONAL LAW— TAKING  OF  PROFEBTX  WITH- 
OUT COMPENSATION. 

1.  SesB.  Laws  1888,  p.  116,  &  48,  art  4,  f 
I,  subd.  14,  provided  that  a  city  council  should 
have  power,  among  other  things,  to  construct 
and  maintain  waterworlig,  or  to  authorize  the 
construction  and  maintenance  of  the  same  by 
otiiers.  Held,  that  a  contract  between  a  city 
and  defendant  for  the  construction  and  mainte- 
nance of  a  system  of  waterworlcs  by  defendant 
was  valid,  though  made  by  a  resolution,  and 
not  by  an  ordinance. 

2.  Where  a  city  contracted  with  defendant  for 
the  building  of  a  waterworks  system,  by  which 
defendant  was  to  supply  the  city  and  its  in- 
habitants with  water,  and  it  permitted  the  con- 
struction of  the  waterworks,  and  for  more  than 
six  years  availed  itself  of  the  benefits  of  the  sys- 
tem, and  assessed  and  collected  an  annual  tax 
thereon,  and  permitted  a  third  person  to  ac- 
quire title  to  ibe  system,  the  city  was  estopped 
to  thereafter  question  the  validity  of  the  con- 
tract 

3.  A  city  waterworks  system  being  in  an  al- 
most worthless  condition,  the  city  contracted 
with  another  to  lease  to  him  the  city's  water 
right,  in  consideration  of  the  benefits  and  ad- 
vantages to  be  secured  to  the  city,  for  an  an- 
nual rental  of  $1;  and  thereafter  the  city,  un- 
der the  contract,  received  a  satisfactory  water 
service,  and  free  water  for  the  purpose  of 
flushing  sewers,  etc.  Held,  that  the  contract 
was  not  void  on  the  theory  that  a  part  of  the 
consideration  was  the  leasing  by  the  city  of  its 
water  right,  which  had  been  dedicated  to  a 
public  use,  for  an  annual  rental  of  %1 ;  the  true 
consideration  being  the  construction  of  a  new 
water  system,  and  the  furnishing  of  a  plentiful 
supply  of  water. 

4.  Where  the  waterworks  system  of  a  city  was 
in  such  a  condition  that  it  was  almost  worth- 
less, the  city  had  authority  to  lease  its  water 
right  to  another  in  consideration  of  his  erect- 
ing and  maintaining  a  waterworks  system  for 
the  furnishing  of  a  proper  supply  of  water  to 
the  city. 

5.  Where,  by  a  contract  between  a  city  and 
another,  the  latter  agreed  to  build  and  maintain 
a  waterworks  system  for  supplying  water  to 
the  city,  and  such  party,  relying  on  the  terms 
of  the  contract  and  the  good  faith  of  the  city, 
constructed,  at  a  cost  of  many  thousands  of 
dollars,  a  satisfactory  water  system,  a  decree 
boldinf;  the  contract  void  because  of  any  in- 
formality in  its  execution,  and  that  the  city 
■was  the  owner  of  the  waterworks  system,  and 
-was  entitled  to  the  rents  which  had  been  col- 
lected, would  have  amounted  to  a  violation  of 
Const,  art.  1.  J  22,  declaring  that  personal  prop- 
erty Bhall  not  be  taken  for  public  use  without 
just  comitensation. 

Appeal  from  District  Court,  Weber  Coun- 
ty;  U.  H.  Rolapp,  Judge. 


Action  by  Ogden  City  against  the  Bear 
I.iake  &  River  Waterworks  &  Irrigation  Com- 
pany aud  others.  I<'rom  a  Judgment  In  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 

The  evidence  in  this  case,  and  in  which 
there  appears  to  be  no  material  conflict  shows 
about  the  following  facts: 

In  the  year  1880  a  corporation  known  as 
the  Ogden  Water  Company  constructed  and 
put  In  Ogden  City  a  small  system  of  water- 
works for  the  purpose  of  furnishing  said  city, 
and  the  Inhabitants  thereof,  with  water.  In 
1882  Ogdei>  City  purchased  an  Interest  in  the 
waterworks  referred  to,  and  in  1884  acquired 
title  to  the  entire  system.  The  total  amount 
paid  by  the  city,  Including  the  amount  they 
bad  previously  paid  the  water  company  in 
assessments,  was  $74,000.  The  system,  which 
had  already  proved  wholly  inadequate  to  sup- 
ply the  needs  of  the  city,  was  extended  from 
year  to  year  to  the  extent  warranted  by  the 
limited  revenue  of  the  city,  but  the  exten- 
sions did  not  keep  pace  with  the  natural 
growth  of  the  city,  and  could  not  supply  the 
Increased  demands  made  on  the  system  for 
water.  In  the  winter  the  supply  of  water 
was  obtained  from  what  are  known  as 
Strong's  and  Waterfall  Cafions,  but  in  the 
summer  the  city  made  no  claim  to  water 
from  this  source,  as  certain  farmers  had  a 
prior  and  superior  right  thereto,  so  that  the 
supply  of  water  during  the  summer  months 
was  taken  from  Ogden  river,  which  source 
of  supply  was  also  rendered  somewhat  un- 
certain in  times  of  scarcity  because  of  the 
rights  of  farmers  who  owned  interests  In  the 
waters  of  this  stream.  These  conflicting  In- 
terests caused  more  or  less  confusion,  and 
the  city's  supply  was  reduced  at  times  when 
most  needed  because  of  having  to  divide 
with  the  farmers.  In  the  winter  the  source 
of  supply  from  Ogden  river  had  to  be  aban- 
doned, because,  there  being  no  dam  in  the 
river,  the  intake  pipe  would  All  with  mush 
ice  from  the  river  and  become  clogged. 
Therefore  Ogden  City  had  no  single  source 
from  which  to  draw  for  the  whole  year  the 
limited  amount  of  water  necessary  to  supply 
its  system  of  waterworks.  In  1889— the  year 
in  which  the  transactions  occurred  which 
gave  rise  to  this  litigation— the  supply  of  wa- 
ter was  insufficient  to  meet  the  necessities 
and  demands  of  the  inhabitants  for  water. 
The  pipes  for  distribution  did  not  reach  near- 
ly all  the  people  who  desired  to  be  supplied 
vrith  water  from  the  waterworks  system,  and 
the  city  did  not  have  the  means  with  which 
to  make  the  necessary  and  much-needed  ex- 
tensions of  Its  pipe  lines.  Many  of  the  peo- 
ple had  to  resort  to  the  use  of  wells,  the  wa- 
ter of  which  was  Inferior  in  quality  to,  and 
not  so  healthy  as,  the  mountain  water  sup- 
plied through  the  waterworks  system.  The 
amount  of  water  furnished  through  the  old 
system  was  about  .98  of  a  cubic  foot'  per 
second.  The  water  was  first  run  Into  a  res- 
ervoir having  a  capacity  of  from  220.ri«0  to 
2u0,000  gallons,  aud  was  located  so  low  down 
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in  the  city  that  it  could  not  supply  many 
of  the  residents  with  water,  and  gave  a  very 
inefficient  service  to  those  connected  with  the 
system.  In  the  business  part  o(  the  city  the 
normal  pressure  of  the  water  was  l>arely 
sufficient  to  force  it  to  the  second  floor  of 
the  buildiugs,  and  was  entirely  inadequate  to 
be  of  any  service  in  case  of  fire. 

Mr.  Cheney,  who  was  the  superintendent 
of  the  waterworks  in  1889,  was  called  as  a 
witness,  and  testified  in  behalf  of  the  city, 
in  part,  as  follows:  "The  average  pressure 
while  I  was  working  in  the  department  was 
atraut  45  pounds  to  the  square  inch,  taking 
It  the  year  around.  •  •  •  This  is  not  a 
good  fire  pressure.  It  is  no  pressure  at  all. 
When  there  was  a  fire  we  did  the  best  thing 
we  could  until  we  got  the  steamer  to  work. 
•  ♦  •  When  a  fire  occurred,  we  simply 
shut  a  portion  of  the  water  oft.  I  would  lo- 
cate whatever  fire  hydrants  they  were  taking 
water  from  for  the  fire.  Then  •  •  •  1 
would  concentrate  the  pressure  to  that  par- 
ticular hydrant.  I  would  shut  down  the 
lawn  sprinkling  and  house  sewers,  and  ev- 
erything like  ttiat.  If  a  man  happened  to  be 
in  the  district  while  the  water  was  shut  off, 
he  could  not  take  a  drink  of  water  when  the 
flre  was  going  on."  And  again  he  says: 
"The  average  pressure  on  Adams  avenue  in 
the  thickly  settled  portion  of  the  city,  in  the 
summer  time,  would  run  from  10  to  20 
pounds.  *  •  •  Outside  of  the  hydrant 
linilt  there  was  no  protection  [from  fire]  at 
all.  Inside  the  hydrant  limit  there  was  some 
protection." 

In  fact,  the  evidence  both  for  plaintiff  and 
defendants  shows  that  the  system  was  whol- 
ly inadequate  to  meet  tlie  demands  made 
upon  it  by  the  city  for  the  extinguishment 
of  fires,  and  the  sprinkling  and  watering 
of  the  public  grounds  and  parks,  and  to  sup- 
ply the  people  who  resided  within  the  sys- 
tem with  water  necessary  for  household  piur- 
poses  and  the  sprinkling  of  lawns.  It  was 
apparent  that  the  immediate  expansion  and 
prospective  growth  of  the  city,  and  the  rapid 
increase  in  population,  which  tlie  evidence 
shows  actually  occurred  during  the  next  en- 
suing two  years,  would  increase  the  demands 
for  water,  which  were  already  far  in  excess 
of  the  capacity  of  the  system  to  furnish.  A 
committee  on  water  supply  appointed  by  the 
city  council,  in  its  annual  report  to  the  mayor 
and  city  council  for  the  year  1888,  stated  and 
recommended,  in  part,  as  follows:  "For  the 
summer  season,  you  well  know  that  the  sup- 
ply is  not  near  sufficient,  and,  considering 
the  rapid  growth  of  our  city,  it  will  be  whol- 
ly inadequate  for  the  coming  season.  •  •  • 
Immediate  steps  should  be  taken  to  secure 
a  full  supply,  which  should  be  at  least 
doubled."  So  great  was  the  need  and  de- 
mand for  more  water  that  the  question  of  a 
more  adeciuate  supply  thereof,  or  a  new  sys- 
tem, was  made  a  campaign  issue  at  the  mu- 
nicipal election  iii  Ogden  City  in  1880,  and 
a  major  and  city  council  were  elected  on  a 


promise  by  them  to  furnish  an  additional 
supply  of  water  or  a  new  waterworks  sys- 
tem. 

Owing  to  an  act  of  Congress  prohibiting 
any  municipal  corporation  in  any  of  the  ter- 
ritories of  the  United  States  becoming  in- 
debted in  any  manner  or  for  any  purpose 
to  an  amount,  including  existing  indebted- 
ness, exceeding  four  per  centum  on  the  val- 
ue of  the  taxable  property  within  the  cor- 
poration, and  providing  that  all  t>ond8  or  ol}- 
ligations  in  excess  of  such  amount  should  be 
void  (Act  July  30,  1886,  c.  818,  24  Stat  171), 
Ogden  City,  on  account  of  Its  limited  borrow- 
ing capacity,  was  therefore  unable,  either  by 
taxation  or  the  issuing  of  bonds,  to  improve 
Its  water  system  so  as  to  meet  the  require- 
ments for  more  water,  and  make  other  need- 
ed improvemnnts  of  almost  equal  importance. 
An  appeal  was  made  to  Congress,  and  a  bill 
was  passed  authorizing  an  increase  of  the 
city's  bonding  capacity,  but  the  bill  was  ve- 
toed by  the  President.  These  matters  are  re- 
ferred to  as  they  tend  to  show  the  necessity 
of,  and  the  almost  universal  demand  that 
was  being  made  by  the  inhabitants  of  the 
city  for,  more  water. 

In  1889  Ogden  City  entered  Into  a  written 
agreement  with  one  J.  R.  Bothwell,  whereby- 
said  Bothwell  contracted  and  agreed  to  pro- 
vide the  city  with  a  good  and  sufficient  sys- 
tem of  waterworks.  The  agreement,  so  far 
as  material  here,  is  as  follows: 

"That  upon  the  completion  and  operation 
of  the  system  within  the  time  designated, 
that  in  consideration  of  the  benefits  and 
advantages  herein  secured  to  said  city,  the 
city  will  lease  to  him  for  the  full  time  that 
said  Bothwell  or  assigns  furnish  water 
through  this  system  for  municipal  purposes 
the  water  right  now  owned  by  it  for  an  an- 
nual rental  of  $1.00. 

"And  said  John  R.  Bothwell,  in  considera- 
tion of  the  grants  and  privileges  accorded 
herein  by  Ogden  City,  promises  and  agrees 
as  follows:    •    •    • 

"That  within  one  year  from  the  date  here- 
of he  or  his  assigns  will  have  in  operation  a 
complete  distributive  water  system,  furnish- 
ing this  city  and  her  Inhabitants  with  a 
plentiful  and  ample  supply  of  water,  suitable 
for  domestic  pnrposes,  continuously  from  the 
mountains.  Immediately  east  hereof. 

"That  he  will  supply  and  establish  all  the 
flre  hydrants  that  said  city  may  from  time 
to  time  require,  of  a  style  and  quality  to 
be  approved,  and  at  such  places  as  shall  be 
designated  by  the  city. 

"Tliat  in  view  of  tlie  contemplated  pur- 
chase by  the  city,  she  may  exercise  the  right 
of  examining  bids  and  bills  rendered  against 
said  John  R.  Bothwell,  or  assigns,  and  if 
deemed  excessive  or  uncalled  for  shall  state 
the  same,  and  such  objection  shall  be  pre- 
sented and  maintained. 

"Ogden  is  given  the  right  at  any  time,  at 
its  option,  to  purchase  the  entire  distributive 
system  emanating  from  the  mouth  of  the 
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conduit,  at  the  original  cost  of  construction, 
and  may  pay  for  (lie  same  in  casli  or  in  six 
per  cent.  Ijonds  of  tlie  city  provided  they  l>e 
legal  and  valid. 

"It  is  understood  and  agreed  tliat  the  rates 
and  rentals  charged  by  John  R.  Bothwell 
and  bis  assigns  shall  not  exceed  the  attached 
schedule  for  city  purposes,  and  shall  not  ex- 
ceed ninety  per  cent,  of  the  present  rates 
to  other  consumers,  and  in  three  years  there 
shall  be  a  further  reduction  of  10  per  cent., 
and  in  six  years  another  reduction  of  10  per 
cent  from  the  present  rates.    *    *    • 

"It  is  further  agreed  timt  the  basis  of 
charge  to  consumers  shall  not  be  changed 
from  that  now  used  except  by  the  approval 
of  the  city  council  first  obtained." 

Botliwell  on  September  25,  1889,  assigned 
the  contract  to  the  Bear  Lake  &  River  Water- 
works &  Irrigation  Company,  a  corporation 
organized  the  same  day,  and  the  corporation 
Immediatly  commenced  the  construction  of  a 
new  waterworks  system,  which  it  completed 
about  April  1,  1891.  The  new  ^stem  was 
entirely  distinct,  separate,  and  apart  from 
the  old  system.  During  the  time  the  new 
system  was  in  the  course  of  construction, 
water  was  furnished  Ogden  City,  and  the 
inhabitants  thereof,  through  the  old  system, 
no  part  of  which  was  used  in  the  construc- 
tion of  the  new,  except  about  20  hydrants 
which  were  taken  from  the  old  system,  after 
the  city  had  ceased  to  use  them,  and  placed 
in  the  new.  After  the  water  had  been  turn- 
ed out  of  the  old  system,  the  city  continued 
to  exercise  ownership  over  it.  With  the  ex- 
ception of  the  20  hydrants  referred  to,  which 
were  placed  in  the  new  system,  the  record 
fails  to  show  that  the  defendants,  or  their 
predecessors  in  interest,  ever  exercised  own- 
ei*shlp  or  control  over  any  purt  of  the  old 
system,  except  to  keep  it  in  repair  and  sup- 
ply the  city  and  inhabitants  with  water 
through  it  during  tlJe  time  the  new  system 
was  in  course  of  construction.  After  the 
use  of  the  old  system  was  abandoned,  the 
pipes  and  material  of  which  it  was  composed 
were  dug  up,  and  the  iron  sold  as  junk. 

Counsel  for  respondents,  in  their  brief, 
have,  by  comparison,  correctly  summarized 
the  facts  respecting  the  efficacy  and  utility  of 
the  respective  systems,  as  follows:  "In  the 
old  system  all  of  the  Intake  pipes  and  dis- 
tributive pipes  were  of  wood.  The  dis- 
tributive pipes  of  the  new  were  of  metal— 
what  Is  known  as  'kalamein  pipe';  steel  pipe 
coated  with  kalaniein  to  prevent  rust  and 
corrosion  from  alkali.  The  old  system  had 
about  11  mites  of  distributive  mains,  and 
about  40  liydrants.  The  new  system  has  30 
miles  of  distributive  pipe,  and  over  100  hy- 
drants. The  intake  pipe  from  Ogden  river 
was  un  8-Inch  pipe.  In  the  present  system 
the  water  is  carried  from  Ogden  river  in 
pipes  24  Inches  in  diameter.  Through  the 
old  system  there  was  distributed  .98  of  a 
cubic  foot  per  second  of  water.  Through  the 
new  system  there  is  distributed  by  the  new 


water  company  4.7  cubic  feet  of  water  per 
second.  The  old  reservoir,  from  which  the 
old  system  was  supplied,  had  a  capacity  of 
250,UUU  gallons.  The  capacity  of  the  new 
reservoir  (lowest  estimate)  is  6,500,000  gal- 
lons. The  old  reservoir  was  located  so  low 
do^vn  in  the  city  that  it  could  not  supply  all 
the  residents  with  water,  and  furnished  a 
very  iuetlicient  service  to  many  others  who 
were  connected  with  the  system.  The  new 
reservoir  was  built  247  feet  higher  than  the 
old.  The  effective  pressure  of  the  old  sys- 
tem was  from  15  to  20  pounds  per  square 
inch.  The  pressure  of  the  new  system  Is 
from  56  to  185  pounds  to  the  square  inch." 

Ogden  City  had  not  improved  its  parks  and 
public  grounds,  and  the  parks  were  not  ir- 
rigated. Since  the  completion  of  the  new 
water  system  the  city  commenced  to  improve 
its  public  i)arks  and  grounds  by  using  the 
water  from  this  system  for  beautifying  them. 
The  city  hail  grounds  were  not  Improved 
prior  to  the  completion  of  the  new  water 
system.  Since  that  time  the  city  has  ex- 
pended considerable  time  and  labor  in  im- 
proving these  grounds. 

The  Bear  Lake  &  River  Waterworks  & 
Irrigation  Company  on  the  Ist  day  of  Octo- 
l>er,  1889,  gave  a  trust  deed  upon  all  its 
property  then  owned  and  to  be  afterwards 
acquired  to  secure  the  payment  of  $2,000,000 
of  its  bonds.  This  trust  deed  covered,  among 
its  other  property,  the  Ogden  waterworks 
system.  Default  having  been  made  in  the 
payment  of  the  interest  on  the  bonds,  the 
trust  deed  was  foreclosed  by  suit,  and  on 
the  1st  day  of  September,  1894,  no  redemp- 
tion having  been  made,  the  marshal  made  a 
deed  to  the  Bear  River  Irrigation  &  Water- 
works Company  of  the  property  formerly 
owned  by  the  Bear  Lake  &  River  Water- 
works &  Irrigation  Company,  and  the  Bear 
River  Irrigation  &  Waterworks  Company 
continued  to  be  the  owner  of  the  property 
until  the  commencement  of  this  suit. 

On  July  10,  1897,  more  than  six  years  after 
the  new  waterworks  system  had  been  entirely 
completed,  and  connection  had  been  made  by 
all  consumers  with  the  new  water  system, 
the  plaintiff,  Ogden  City,  commenced  this  ac- 
tion to  liave  the  Botliwell  contract,  under  and 
by  virtue  of  which  the  new  system  of  water- 
works was  constructed,  declared  null  and 
void,  and  that  the  city  be  declared  to  be  the 
owner  and  entitled  to  the  possession  of  tlie 
new  waterworks  system,  and  that  the  de- 
fendant Bear  River  Irrigation  &  Ogden  Wa- 
terworks Company  be  retjulred  to  surrender 
to  plaintiff  the  jwssesslon,  oi)eratlon,  and  con- 
trol of  the  same,  and  every  part  thereof,  and 
"that  plaintiff  have  judgment  against  defend- 
ants for  the  sum  of  $1.")0,000,  the  rental  value 
of  said  water  system  and  water  from  the  27th 
day  of  October,  1800,  to  the  present  time" 
(July  10,  1809).  Defendants  answered,  deny- 
ing the  material  ailegatlons  of  the  complaint 
relied  upon  for  a  recovery,  aud,  as  a  furtlier 
defense,  pleaded  the  statute  of  limitations, 
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and  that  plalntlflf,  by  Its  own  acts,  Is  estopped 
from  assertiug  any  claim,  title,  or  lien  to  the 
waterworks  system.  Then  follows  a  detailed 
statement  of  the  acts  of  plaintiff  constitut- 
ing such  estopi)el,  among  which  are  (1)  that 
plaintiff,  since  the  execution  of  the  contract 
referred  to,  has,  by  its  committees  and  its  own 
official  action,  rei)eatedly  and  continuously 
recognised  the  validity  of  the  contract,  by 
permitting  said  company  to  construct  a  wa- 
terworks system  at  a  cost  of  $500,000;  (2)  in 
paying  said  company  large  sums  of  money 
for  the  use  of  the  fire  hydrants  mentioned, 
and  by  receiving  the  use  of  the  water  free  for 
flashing  sewers,  and  by  using  water  from 
said  water  system  for  city  buildings,  public 
schools,  and  grounds,  public  fountains,  city 
squares  and  lawns,  city  street  sprinkling,  and 
for  all  ordinary  municipal  uses;  (3)  by  assess- 
ing, levying,  and  collecting  taxes  for  munici- 
pal purposes  on  said  waterworks  system  from 
the  year  1891  to  the  commencement  of  the  ac- 
tion, amounting  to  ?9,670;  and  (4)  by  permit- 
ting said  property  to  be  sold  under  mortgage 
foreclosure  proceedings  to  the  defendant  here- 
in without  Intervening  in  said  suit  and  set- 
ting up  whatever  right  or  interest  it  may 
have  claimed  or  asserted  to  the  property  in 
qnestion. 

The  trial  court  found  the  issues  in  favor  of 
defendants,  and,  as  conclusions  of  law,  in 
part  found  "(3)  that  the  said  contract  between 
the  said  Jotm  R.  Bothwell  and  said  Ogden 
City  was  and  is  a  legal  and  valid  contract, 
binding  upon  said  John  R.  Bothwell  and  his 
assigns,  upon  the  one  hand,  and  upon  Ogden 
City,  upon  the  other;  (4)  that,  after  the 
adoption  and  execution  of  said  contract  by 
Ogden  City,  said  Ogden  City,  for  a  number  of 
years,  and  until  a  short  time  prior  to  the 
bringing  of  this  suit,  fully  approved  and  rati- 
fied and  confirmed  said  contract,  and  the 
manner  of  its  adoption  and  execution;  (5) 
that  said  Ogden  City  is,  by  its  conduct,  es- 
topped from  setting  up  or  claiming  that  said 
contract  is  invalid  and  not  binding  upon  said 
dty,  or  not  legally  adopted  and  executed  by 
It";  and  (6)  that  the  claim  for  the  hydrants 
belonging  to  the  waterworks  owned  by  Og- 
den City,  or  the  value  thereof,  and  for  all 
trespasses  upon  said  waterworks  system, 
were  at  the  time  of  the  commencement  of 
this  suit  barred  by  the  statute  of  limitations 
(giving  sections).  A  decree  was  accordingly 
entered  in  favor  of  defendants,  and  the  suit 
was  dismissed  for  want  of  equity.  Plaintiff 
appeals. 

John  B.  Bagley  and  John  D.  Murphy,  for 
appellant.  Andrew  Uowat  and  E.  B.  Crltch- 
low,  for  respondents. 

Mccarty,  J.,  after  mnkins  the  foregoing 
statement  of  facts,  delivered  the  opinion  of 
the  court 

While  it  is  charge<l  and  alleged  in  the  com- 
plaint, in  general  terms,  that  the  contract  en- 
tered Into  l>et\vof>n  Korhw;-!!  iiiicl  Ogden  City 


for  the  construction  of  the  new  waterworks 
system  was  fraudulent  and  collosive,  and  en- 
tered into  for  the  purpose  of  sequestrating 
and  forever  destroying  the  waterworks  sys- 
tem then  owned  by  the  city,  there  was  not 
one  scintilla  of  evidence  offered  to  support 
these  sweeping  allegations;  and  there  is  at>- 
solutely  nothing  in  the  record  that  even  sug- 
gests that  any  member  of  the  city  council  or 
other  officer  of  the  city  was  guilty  of  fraud, 
or  that  the  contract  was  procured  through 
fraud  or  collusion,  but  on  the  contrary,  the 
record  shows  that  the  mayor  and  members  of 
the  city  council  acted  honestly,  and  did  only 
what  they  considered  to  be  for  the  best  inter- 
ests of  the  city  and  the  inhabitants  thereof. 
In  fact,  ap])ellant  docs  not  claim  anywhere  in 
its  elaborate  printed  argument  that  any  offi- 
cial who  was  in  any  way  Instrumental  in  hav- 
ing the  contract  entered  Into  was  actuated  in 
what  he  did  in  the  premises  by  any  but  the 
best  of  motives.  Counsel  for  api>ellant  in 
their  brief,  say:  "It  is  the  contention  of 
plaintiff  that  this  contract  is  void  for  the  rea- 
son, first,  that  it  was  beyond  the  power  of 
the  city  to  make  such  a  contract  that  the 
terms  of  said  contract  were  ultra  vires,  and 
that  it  is  fraudulent;  [and  second]  that 
neither  the  city  nor  its  officials  had  power  to 
lease  or  turn  over  its  water  system  as  was 
agreed  to  be  done  in  said  contract  and  finally 
carried  out  by  subsetiuent  acts  and  resolu- 
tions." And  they  further  say  that  "the  right 
of  the  city  to  have  made  a  proper  contract  for 
the  construction  of  waterworks  at  the  tlnie  it 
attempted  to  do  so  with  Mr.  Bothwell  is  not 
questioned."  And  again:  "It  is  not  contend- 
ed that  if  the  city  Had  made  a  proper  and  le- 
gal contract  under  the  method  provided  by 
law,  with  Bothwell,  for  the  construction  of 
waterworks,  that  the  contract  would  have 
been  ultra  vires  or  invalid."  But  they  con- 
tend that  the  consideration  given  by  the  city 
was  illegal,  and  that  the  formal  methods  re- 
quired by  law  were  not  observed  and  followed 
by  the  city  in  making  the  contract 

The  record  in  this  case  shows  conclusively 
that  at  the  time  the  contract  referred  to  was 
made,  Ogden  City  was  in  need  of  more  water, 
and  a  larger  and  better  system  of  water- 
works. Not  only  was  the  water  owned  and 
controlled  by  the  city  insufficient  to  meet  the 
demands  made  on  it  by  the  people  who  were 
entitled  to  its  use,  but  the  system  of  reser- 
voirs and  pipes  was  too  small  to  carry  a  plen- 
tiful supply  of  water,  even  if  there  had  been 
an  abundance  of  it  And  there  is  evid«ice  in 
the  record  that  tends  to  show  that  the  sys- 
tem itself  had  about  outlived  its  usefulness. 
F.  J.  Klesel,  who  was  mayor  of  Ogden  Citj' 
at  the  time  the  contract  was  entered  into, 
testified  on  this  point  as  follows:  "It  was  a 
matter  of  notoriety  prior  to  1889  that  the  wa- 
ter system  and  water  supply  were  inadequate 
and  insufficient.  •  *  •  My  understand- 
ing was  that  the  system  was  giving  out  gen- 
erally everywhere,  and  that  it  bad  about 
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done  Its  work,  and  it  was  necessary  to  put  in 
a  new  system.  It  was  reported  from  tlie  wa- 
ter committee  and  from  tlie  water  master 
that  the  system  was  giving  out  everywhere." 
Appellant  does  not  contend  but  what  the  con- 
ditions were  such  as  to  demand  of  the  city 
government  immediate  action  on  its  part  to 
provide  a  more  liberal  supply  of  water  for 
the  city  and  the  inhabitants.  Neither  does  it 
contend  that  the  concessions  made  by  the  city 
to  defendant  company  are  disproportionate  to 
the  benefits  received. 

Counsel  for  appellant  have  devoted  much 
space  in  their  brief  to  the  discussion  of  the 
proposition  involving  the  right  of  the  city 
to  sell,  transfer,  and  turn  over  to  defendant 
company  the  "old  waterworks  system." 
M'hlle  the  repord  discloses  that  the  defend- 
ant company  took  possession  temporarily  of 
the  old  system  during  the  time  it  was  laying 
the  pipes  and  putting  in  the  new  system,  yet 
it  did  so  only  for  the  purpose  of  furnishing 
water  to  the  city  and  its  inhabitants  until 
Ihe  water  was  turned  into  and  delivered 
through  the  new  system.  And  during  this 
time  defendant  company  operated  and  kept 
the  old  system  In  repair  without  cost  or  ex- 
pense to  the  city,  and  delivered  the  water 
free.  Niels  Knudsen,  a  witness  for  appel- 
l.nnt,  testified,  in  part,  as  follows:  "While  I 
was  -working  for  the  city  in  April  or  May, 
1800,  for  eight  or  nine  months,  I  collected 
money  for  the  city  for  water  rates.  The  wa- 
ter rates  were  payable  six  months  in  advance. 
The  Bear  Lake  &  River  Waterworks  &  Ir- 
rigation Company,  so  far  as  I  know,  did  not 
collect  a  dollar  of  water  rates  while  they  were 
operating  the  old  water  system.  They  had 
me  run  the  old  system  until  they  had  the  new 
system  ready  to  turn  the  water  into  it.  And 
they  were  having  me  and  paying  me  to  look 
.ifter  it  until  the  new  system  was  ready  to 
receive  the  water.  When  the  water  was 
turned  into  the  new  system,  the  old  water 
system  was  abandoned.  About  a  year  after 
the  old  system  wag  abandoned,  it  was  dug 
up  in  different  places  of  the  city.  The  hy- 
drants were  taken  off  the  old  system  when 
it  was  abandoned.  •  •  •  They  were  dead 
liroperty  and  of  no  service  whatever.  •  •  • 
I  do  not  know  whether  the  people  I  saw  dlg- 
jflng  were  working  for  the  city  or  not.  They 
were  not  -working  for  the  new  company." 
There  is  an  abundance  of  evidence  in  the 
record  to  the  effect  that  the  city  and  the 
people  generally,  by  permission  of  the  city 
authorities,  "dismantled  and  destroyed"  the 
old  waterworks  sj-stem  after  It  was  aban- 
doned, and  not  the  defendant  company,  as 
.alleged  in  plaintiff's  complaint.  The  finding 
of  the  trial  court  on  this  Issue,  which  was  in 
favor  of  respondent,  is  supported  by  a  great 
I>reponderance  of  the  evidence,  ond  cannot 
be  disturbed.  Therefore  the  question  as  to 
•«'hether  it  was  a  wise  and  proper  thing  for 
the  city  to  abnudou  the  old  waterworks  sys- 
tem, and  permit  it  to  be  dismantled  and  de- 
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stroyed,  or  whether  the  city  autliorities  were 
derelict  in  their  duty  respecting  tlie  disposi- 
tion made  of  it.  Is  unimportant  to  the  de- 
termination of  this  case,  as  it  does  not  ap- 
pear that  defendants,  or  their  predei'cssors 
in  Interest,  had  anything  to  do  with  it  after 
the  water  was  turned  off  and  it  was  abandon- 
ed by  the  city. 

The  resolution  adopted  and  passed  by  the 
city  council  of  Ogdeu  City  October  24,  1880, 
authorizing  the  defendants  to  take  posses- 
sion of  the  old  waterworks  system,  so  far  as 
material  here,  Is  as  follows:  "Be  it  resolved 
by  the  city  council  of  Ogden  City  that  the 
city  water  and  system  be  turned  over  to  the 
Bear  Lake  &  River  Waterworks  &  Irriga- 
tion Company  on  October  27.  1890,  under  the 
terms  of  the  contract  with  them."  The  con- 
tract referred  to  in  the  resolution  is  the  Both- 
well  contract,  a  portion  of  which  is  set  out 
In  the  foregoing  statement  of  facts.  By  an 
examination  of  the  contract,  It  will  be  seen 
that  it  provides  that  an  entire  new  system  of 
waterworks  should  be  put  in,  which  wos  done. 
It  also  provides  that,  in  consideration  of  the 
benetits  and  advantages  to  be  gained  by  the 
city  and  the  inhabitants  thereof  by  the  con- 
struction of  the  new  system,  and  secured  to 
them  by  the  terms  of  the  contract,  the  said 
Bothwell  was  grantwl  the  use  of  the  streets 
for  tlie  pnrpose  of  laying  water  pipes  for  the 
system,  and  that  the  city  would  lease  to  him 
for  an  annual  rental  of  $1  the  water  right 
owned  by  it 

As  we  have  observed,  the  record  shows  that 
the  defendants  took  only  temporary  posses- 
sion of  the  old  waterworks  system,  and  were 
in  no  -way  resi>onsible  for  Its  destruction. 
Therefore  the  important  and  controlling  ques- 
tion in  the  case  is,  did  the  city  council  exceed 
its  authority  in  leasing  and  turning  over  to 
defendants  the  water  right  owned  by  the  city, 
with  which  the  city  and  the  inhabitants  there- 
of were  furnished  with  water  through  the  old 
waterworks  system,  and  was  the  act  ultra 
vires? 

Section  1,  Bubd.  14,  art.  4,  c.  48,  p.  116, 
Sess.  Laws  Utah  1888,  provides  that  the 
city  council  sliall  have  power,  among  oth- 
er things,  "to  construct  and  maintain  wa- 
ter works  *  •  •  or  to  authorize  the  con- 
struction and  maintenance  of  the  same  by 
others."  It  will  thus  be  seen  that  the  power 
to  contract  for  the  construction  of  a  water- 
works system  was  expressly  given  Ogden 
City  by  the  provisions  of  the  foregoing  legis- 
lative enactment.  But  complaint  is  made 
that  this  power  was  irregularly  exercised,  in 
that  the  contract  was  made  in  pursuance  of 
a  resolution  passed  by  the  city  council,  and 
not  by  ordinance.  The  making  of  the  con- 
tract was  an  exercise  of  the  business  powers 
and  functious  of  the  municipality,  and  was 
not  in  any  sense  legislative  In  character;  and 
It  is  settled  by  the  gi-eat  weight  of  authority 
that  where  a  municipal  corporation.  In  the 
exercise  of  its  business  powers,  makes  an  au- 
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tliorized  cuntrnct,  it  has  the  same  rights  and 
remedies,  and  tlie  obligations  imposed  thereb}' 
are  the  same,  as  those  accorded  to  and  Incur- 
red by  individuals.  1  Dillon,  Mun.  Corp. 
(1th  Ed.t  472.  In  the  case  of  Illinois  Trust 
&  Sav.  Hank  v.  City,  70  Fed.  282,  22  O.  C.  A. 
181,  34  L.  U.  A.  518,  Sanborn,  J.,  speaking 
for  the  court,  says:  "A  city  has  two  classes 
of  powers— the  one  legislative,  public,  govern- 
mental, in  the  exercise  of  which  it  Is  a  sov- 
ereignty and  governs  its  people;  the  other 
proprietary,  quasi  private,  conferred  upon  it 
not  for  the  purpose  of  governing  its  people, 
but  for  private  advantage  of  the  Inhabitants 
of  the  city,  and  of  the  city  itself  as  a  legal 
l)ersonality.  In  the  exercise  of  the  powers 
of  the  former  class,  it  is  governed  by  the  rale 
here  invoked.  In  their  exercise  it  is  ruling 
its  people,  and  is  bowid  to  transmit  its  pow- 
ers of  government  to  its  successive  sets  of 
officers  unimpaired.  But  in  the  exercise  of 
the  powers  of  the  latter  class  It  is  controlled 
by  no  such  rule,  because  it  is  acting  and  con- 
tracting for  the  private  benefit  of  itself  and 
its  inhabitants,  and  it  may  exercise  the  busi- 
ness powers  conferred  upon  it  in  the  same 
way,  and  in  their  exercise  it  is  to  be  governed 
by  the  same  rules  that  govern  a  private  indi- 
vidual or  corporation.  Dill.  Mun.  Corp.  (3d 
£d.)  S  60,  and  cases  cited  in  note;  Safety  In- 
sul.itod  AVlre  &  Cable  Co.  v.  City  of  Balti- 
more, 13  C.  O.  A.  37.'>,  377,  378,  66  Fed.  140, 
143,  144;  San  Francisco  Gas  Co.  v.  City  of 
San  Francisco,  9  Cal.  453,  468^  469;  Com. 
v.  City  of  Philadelphia,  132  Pa.  288,  19  AU. 
130:  New  Orleans  Gaslight  Co.  v.  City  of 
New  Orleans,  42  La.  Ann.  188,  192,  7  South. 
r>59,  .560;  Tacoma  Hotel  Co.  v.  Taconia  Light 
&  Water  Company,  3  Wash.  St  316,  28  Pac. 
516,  519  [14  L.  R.  A.  669,  28  Am.  St.  Rep. 
3.1];  Wagner  v.  City  of  Rock  Island,  146  111. 
1,'}9,  1.54.  155.  .34  N.  E.  545,  548,  .549  [21  L.  R. 
A.  519];  City  of  Vlnceunes  v.  Citizens'  Gas- 
liglJt  Co.,  132  Ind.  114,  126,  31  X.  E.  573, 
577  [16  L.  R.  A.  485];  City  of  Indianapolis  v. 
Indianapolis  Gaslight  and  Coke  Co.,  66  Ind. 
396,  4(«;  Read  v.  Atlantic  City,  49  N.  J. 
Law,  5-58,  9  Atl.  759.  In  contracting  for  wa- 
terworks to  supply  itself  and  its  inhabitants 
with  water,  the  city  is  not  exercising  its  gov- 
ernmental or  legislative  powers,  bnt  Its  busi- 
ness or  proprietary  powers.  The  purpose  of 
such  a  contract  is  not  to  govern  its  inliabit- 
ants,  but  to  obtain  a  private  benefit  for  the 
clt}'  Itself   and   its  denizens." 

Ogden  City,  having,  under  and  by  virtue 
of  the  provisions  of  the  contract,  permitted 
the  construction  of  the  waterworks,  and  for 
niore  than  six  years  availed  itself  of  the 
benefits  and  advantages  derived  from  the 
system,  and  having  assessed  and  collected  an 
annual  tax  thereon,  and  stood  by  and  per- 
mitted the  present  owner  to  acquire  title  to 
the  property  without  asserting  any  claim  or 
title  In  the  municipality  to  the  same,  cannot 
now  be  heard  to  question  the  validity  of  the 
instrument,  and  avoid  the  obligations  Im- 
Iioscd  by  its  terms,  and  thereby  be  permitted 


to,  in  effect,  confiscate  property,  the  assessed 
value  of  which  the  record  shows  to  be  $225,- 
000.  "A  corporation  is  estopped  to  deny  its 
liability  under  a  contract  on  the  ground  that 
the  officers  were  not  technically  authorized 
to  make  it,  or  that  Its  own  proceedings  in 
the  premises  were  irregular,  when  the  con- 
tract was  within  the  scope  of  its  iiowers, 
was  entered  into  by  proper  officers,  and  has 
been  recognized  by  the  corporate  city." 
Reese,  Ultra  Vires,  51,  and  cases  cited  in 
note.  In  the  case  of  Ogden  City  v.  Weaver, 
108  Fed.  564,  47  C.  C.  A.  485,  the  validity 
of  this  same  contract  was  incidentally  in- 
volved, and  in  the  course  of  the  opinion  the 
court  said:  "But  even  if  the  bill  of  excep- 
tions did  disclose  a  distinct  ruling  upon  the 
first  of  the  above  objections,  we  should  be 
of  the  opinion  that  it  was  untenable,  inas- 
much as  the  statute  of  Utah  did  not,  in 
terms,  provide  such  agreements  as  the  one 
here  involved  shonid  be  executed  in  pur- 
suance of  an  ordinance,  and  not  otherwise, 
and  inasmuch  as  the  contract  appears  to 
have  been  spread  at  large  upon  the  records 
of  the  city,  and  to  have  been  treated  by  it 
as  valid  for  a  period  of  years.  Under  such 
circumstances,  the  fact  that  the  council  ap- 
proved the  contract,  and  authorized  its  exe- 
cution by  a  resolution,  and  not  by  ordinance, 
cannot  be  regarded  as  affecting  its  validity 
after  the  lapse  of  time." 

Appellant  insists  that  the  contract  is  void 
because  a  part  of  the  consideration  therefor 
was  the  leasing  by  the  city  of  its  water 
right,  which  had  been  dedicated  to  a  public 
use,  to  Bothwell,  for  an  annual  rental  of 
$1.  By  an  examination  of  the  contract,  it 
will  be  seen  that  the  real  and  true  consider- 
ation for  this  lease  was  the  construction  of 
an  entirely  new  water  system;  the  furnish- 
ing to  the  city  of  a  plentiful  supply  of  water 
free  for  public  parks,  for  lawns  and  grounds 
around  the  public  buildings,  and  for  sewer- 
age purposes;  also  for  improved  fire  pro- 
tection; and  an  additional  supply  of  water  to 
the  inhabitants  of  tite  city  at  a  less  rate 
than  had  theretofore  existed.  While  the  rec- 
ord does  not  disclose  the  exact  quantity  of 
water  furnished  to  the  city  free  under  the 
lease,  yet  it  is  evident  from  the  numerous 
public  uses  made  of  the  water  that  the  city 
used,  without  cost  or  expense  of  an.v  kind 
on  its  part,  a  quantity  equal  to,  or  greater 
than,  that  leased  to  defendants.  The  pay- 
ment of  the  nominal  money  consideration  of 
?1  provided  for  in  the  lease  was  evidently 
exacted  as  an  annual  acknowledgment  of  the 
city's  title  on  the  part  of  the  lessee,  and. 
as  stated,  not  the  real  or  true  consideration. 
And  further,  the  water  has  not  been  divert- 
ed from  the  uses  to  which  it  was  dedicated. 
The  only  change  made  is  that  it  is  beiuK 
distributed  by  a  private  cori>oratlon  instead 
of  a  public  corporation. 

In  view  of  the  conditions  that  existed  and 
confronted  Ogden  City  at  the  time  the  lease 
wag  made,  we  are  <rf  the  opinion  that  the 
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city  council  not  only  acted  within  Its  author- 
ized powers  in  autliorlzing  its  execution  and 
afterwards  ratifying  It,  but  that,  under  the 
circumstances,  those  powers  were  wisely  ex- 
ercised, for  it  is  apparent  that,  after  the  city 
liad  decided  to  abandon  its  old  waterworlts 
system,  it  was  necessary  to  make  some  dis- 
position of  Its  water  right;  otherwise,  io 
course  of  time,  it  would  be  lost  by  nonuse. 
Los  Angeles  City  Water  Co.  v.  City  (C.  C.) 
88  Fed.  720.  Not  only  are  the  interests  of 
Ogden  City  provided  for  and  guarded  by  the 
terms  of  the  contract,  but  the  city  is  given 
the  option  to  purchase  at  any  time  the  en- 
tire system,  at  its  original  cost  of  construc- 
tion. In  the  meantime  the  city  is  being  fur- 
nished free  with  a  plentiful  supply  of  water 
for  all  public  purposes,  except  fire  hydrants, 
and  it  is  not  claimed  that  the  rates  charged 
for  these  are  unreasonable,  and  the  Inhab- 
itants are  receiving  a  more  liberal  supply 
than  they  did  under  the  old  system,  and  at 
rates  30  per  cent,  lower  than  those  fixed  by 
the  city  under  said  system.  Under  these  cir- 
cumstances, to  hold  the  contract  void  because 
of  some  informality  in  its  execution,  and 
turn  over  to  Ogden  City  this  water  system, 
which  the  record  shows  the  predecessors  in 
interest  of  defendant  company,  relying  upon 
the  terms  of  the  contract  and  the  good  faith 
of  tlie  city,  constructed  at  a  cost  of  many 
thousands  of  dollars,  would,  in  effect,  as  here- 
inbefore stated,  be  a  confiscation  of  the  prop- 
erty, and  in  direct  violation  of  section  22, 
art  1,  Const.  Utah,  which  provides  that 
"personal  property  shall  not  lie  taken  or  dam- 
aged for  public  use  without  Just  compensa- 
tion." Plaintiff  not  only  asks  the  court  to 
enter  a  decree  confiscating  this  property  to 
it  without  any  compensation  whatever  to  the 
owner  thereof,  but  demands  a  money  judg- 
ment against  sucli  owner  (defendant  com- 
pany) for  the  sum  of  $ir»O,00O.  We  venture 
to  say  a  parallel  to  such  a  de<Tee,  based 
upon  a  similnr  state  of  facts,  cannot  be 
found  in  the  history  of  American  jurispru- 
dence. 

The  Judgment  of  the  district  court  Is  atfirm- 
ed,  with  costs. 

BASKIN,  C.  J.,  and  BAKXCH,  J.,  concur. 


FIREMEN'S  FUND  INS.  CO.  et  al.  v.  ORE- 
GON R.  &  NAVIGATION  CO. 

(Supreme  Court  of  Oregon.     June  13,  1004.) 

riBE      INSURANCE— .SUBBOOATION—NEOLIOENCE 
—JOINT  ACTION- RIGHT  TO  SUE  AT  LAW. 

1.  Where  an  insurer  pays  a  loss  under  a  pol- 
icy of  fire  inauranop  in  a  Iphm  amount  than  the 
insured's  loss  by  fire,  and  takes  a  subrogation 
assiminient  for  the  sum  paid,  the  insurer  and 
the  insured,  under  B.  &  C.  Comp.  S§  27,  3SKi, 
requiring  actions  at  law  and  suits  in  equity  to 
be  prosecuted  in  the  name  of  the  real  party  in 
interest,  are  entitled  to  maintain  in  their  joint 
names  an  action  at  law  against  a  wrongdoer 
who  negligently  caused  the  loss. 


Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty; W.  R.  Ellis,  Judge. 

Action  by  the  Firemen's  Fund  Insurance 
Company  and  another  against  the  Oregon 
Railroad  &  Navigation  Company.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

The  plaintiff  the  Northwestern  Warehouse 
Company  being  the  owner  of  a  quantity  of 
wheat  stored  at  Bamhart  Station,  in  Uma- 
tilla county,  insured  It  with  Its  coplalntiff, 
the  Firemen's  Fund  Insurance  Company,  In 
the  sum  of  $1,250,  which  was  less  than  its 
value.  The  wheat  was  destroyed  by  fire, 
which,  it  Is  alleged,  originated  through  the 
negligence  of  the  defendant  company.  The 
insurance  company  paid  the  warehouse  com- 
pany the  amount  of  the  insurance,  and,  by 
articles  of  subrogation,  took  an  assignment 
of  all  right  or  claim  which  the  latter  com- 
pany had  by  reason  of  the  damages  sustain- 
ed, to  the  extent  of  the  amount  so  paid,  and 
both  companies  Join  in  an  action  against  the 
railroad  company  for  tne  entire  amount  of 
damages  sustained  by  reason  of  the  fire.  Sam 
Davis  was  tlie  owner  at  the  same  time  of  a 
quantity  of  wheat  which  was  also  destroyed. 
Having  since  assigned  his  claim  for  damages 
against  the  railroad  company  to  plaintiffs, 
they  sue  upon  this  demand,  also,  as  a  second 
separate  cause  of  action.  A  demurrer  was 
interijosed  to  each  of  these  causes  of  action, 
but.  being  overruled.  Judgment  was  rendered 
against  the  defendant,  from  which  it  appeals. 

W.  W.  CV>tton  and  H.  F.  Conner,  for  ap- 
pellant.   John  J.  Balleray,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facta). 
The  questions  for  our  consideration  arise  up- 
on the  demurrer.  Tlie  first  ground  of  de- 
murrer as  to  each  cause  of  action  is  that  the 
complaint  does  not  state  facts;  the  second 
ground,  as  to  the  first  cause,  is  that  the  plain- 
tiffs' right  of  action  is  equitable;  the  third, 
tliat  plaintiffs  have  attempted  to  unite  an 
equitable  cause  of  suit  in  favor  of  the  insur- 
ance company  with  another  equitable  cause 
in  favor  of  the  warehouse  company;  and  the 
fourth,  that  two  causes  of  action — one  in 
favor  of  each  plaintiff— are  improperly  united. 
Tlie  second  ground  of  demurrer  to  the  second 
cause  of  action  is  that  such  cause  has  been 
improperly  united  with  the  causes  of  action 
contained  in  the  first  count.  The  demurrer 
also  goes  to  the  entire  complaint,  on  two 
grounds:  First,  that  several  causes  of  action 
have  been  improi)erly  united;  and,  second, 
that  a  cause  of  actlonat  law  has  been  united 
with  two  equitable  causes  of  suit.  Error  la 
assigned  in  overruling  the  demurrer  as  to 
each  of  the  grounds  designated,  but  the  real 
and  crucial  objections  center  about  the  first 
count  or  cause  of  action;  the  latter  being 
unobjectionable,  except  that  it  is  attempted 
to  be  combined  with  the  first  in  one  action. 

It  is  insisted  that  plaintiffs  have  mistaken 
the  forum,  and  that  they  should  have  pro- 
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£ded  upon  the  equitable  side  of  the  court, 
.nd  not  at  law.  This  Is  the  sum  and  sub- 
stance of  the  whole  controversy,  and  we  will 
discuss  It  singly,  without  confusing  It,  if  pos- 
sible, with  the  other  seemingly  Inconsistent 
grounds  assigned  by  the  demurrer.  The  con- 
tention is  that  the  claim  or  demand  arising 
from  the  destruction  of  the  wheat  through 
the  negligence  of  the  defendant  was  one 
wholly  in  favor  of  the  warehouse  company 
and  against  defendant,  purely  legal  in  charac- 
ter, single  and  indivisible,  and  was  insuscep- 
tible of  assignment  at  law,  except  in  its  en- 
tirety; that  it  was  assignable  in  part  or  by 
piecemeal  alone  In  equity;  that  the  alleged 
assignment  was  not  of  a  Joint  or  undivided 
interest,  but  of  a  separable  or  distinct  part 
or  portion  of  the  claim  or  demand;  and  that 
its  legal  eCCect  was  so  to  split  up  the  cause 
of  action  that  neither  company  could  enforce 
its  right  acquired  or  remaining,  euner  singly 
or  collectively,  in  a  court  of  law,  but  could 
only  have  redress  In  a  court  of  equity.  It 
may  be  premised  that  It  is  the  distinction  be- 
tween forms  of  action  at  law  that  is  abolished 
by  our  Code,  not  that  which  formerly  existed 
between  actions  of  law  and  suits  in  equity. 
Although  administered  by  the  same  court  or 
tribunal,  the  latter  distinction  still  remains, 
and  the  cause  is  only  cognizable  in  law  or 
In  equity  as  the  especial  facts  will  warrant. 
Beacannon  v.  Llebe  et  al.,  11  Or.  443,  5  Pac. 
273;  Burrage  v.  B.,  G.  &  Q.  M.  Co.,  12  Or. 
1G9,  6  Pac.  760.  But,  whether  the  cause  be 
an  action  or  suit,  the  rule  is  the  same;  re- 
quiring it  to  be  prosecuted  in  the  name  of 
the  real  party  in  Interest.  B.  &  G.  Comp.  i% 
27,  393.  It  is  settled  law  that  a  party  having 
an  entire  demand  against  another  cannot  split 
it  up  so  as  to  subject  the  debtor  to  several 
actions,  and,  If  he  sue  for  a  part  only  of  such 
demand,  the  judgment  obtained  will  operate 
to  bar  any  further  recovery.  Nor  can  he  as- 
sign a  part  only,  so  as  to  confer  a  right  of 
action  upon  the  purchaser,  unless  the  debtor 
assents  to  It,  In  which  event  there  arises  a 
new  and  distinct  contract  or  assignment;  be- 
ing sustained  by  the  debtor's  promise  to  the 
assignee,  which  operates  to  discharge  the 
debtor  of  the  original  debt  pro  tanto.  The 
reason  assigned  for  the  principle  is  that  the 
debtor's  undertaking  Is  to  pay  an  Integral 
sum  to  bis  creditor,  it  being  no  part  of  his 
contract  that  he  shall  pay  in  fractions  or  by 
piecemeal,  either  to  the  creditor  or  his  as- 
signees; hence  he  has  the  right  to  stand  upon 
the  singleness  of  his  original  obligation,  and 
cannot  be  subjected,  without  his  consent,  to 
divers  actions  or  embarrassments  not  con- 
templated thereby,  as  would  otherwise  be  the 
case.  Mandeville  v.  Welch,  6  Wheat.  277,  5 
L.  Ed.  87;  Grain  y.  Aldrich,  88  Cal.  514.  99 
Am.  Dec.  423;  James  v.  Newton,  142  Mass. 
3m.  8  N.  E.  122,  56  Am.  Kep.  692.  Assign- 
ments of  choses  in  action  or  legal  demands 
were  nnclentl.v  unknown  to  the  common  law. 
T.jittorly.  however,  they  have  l)een  treated  as 
uiorely  oiuitable,  but  as  conferring  the  right 


to  use  the  name  of  the  assignor,  and  thereby 
to  authorize  a  recovery  by  an  action  at  law. 
This  relates  to  the  entire  demand.  But  our 
Code  has  changed  the  rule,  and  the  procedure 
is  more  direct,  requiring  ail  actions  to  be  pros- 
ecuted in  the  name  of  the  real  party  in  inter- 
est; thus  treating  the  assignment  as  legal, 
and  as  ctmferriug  a  legal  right  upon  the  as- 
signee, not  only  as  it  respects  the  title  to  the 
demand,  but  in  regard  to  the  manner  of  its 
enforcement,  also.  A  partial  assignment  may 
be  said  to  be  good  at  law  between  the  parties, 
for,  if  the  assignor  should  collect  the  funds, 
he  would  be  regarded  as  holding  it  in  trust 
for  the  assignee.  It  Is  such  a  demand,  bow- 
ever,  as  is  cognizable  in  equity  as  between 
all  the  parties— the  debtor  as  well  as  the 
creditor  and  tlie  assignee.  It  confers  not  a 
legal,  but  an  equitable,  right  In  the  demand, 
enforceable  alone  In  equity;  the  legal  title 
remaining  in  the  assignor,  so  that  logically 
the  assignee  must  go  Into  a  court  of  equity 
to  enforce  liis  claim,  and,  under  the  code 
practice,  must  prosecute  the  suit  in  his  own 
name,  he  being  the  real  party  in  interest.  It 
is  said  that  in  a  court  of  equity  "the  objections 
to  a  partial  assignment  of  a  demand,  which 
are  formidable  in  a  court  of  law,  disappear. 
In  equity  the  Interests  of  all  parties  con  be 
determined  in  a  single  suit  The  debtor  can 
bring  the  entire  fund  into  court,  and  run  no 
risks  as  to  its  proper  distribution.  If  be  be  in 
no  fault,  no  costs  need  be  imposed  upon  him, 
or  they  may  be  awarded  in  his  favor.  If  he 
be  put  to  extra  trouble  in  keeping  separate 
accounts,  he  can,  if  It  is  reasonable,  be  com- 
pensated for  it  In  many  ways  a  court  of 
equity  can^  while  a  court  of  law,  with  its 
present  modes,  cannot,  protect  the  rights  and 
Interests  of  ail  parties  concerned."  Exchange 
Bank  V.  McLoon,  73  He.  498,  505.  The  sub- 
ject is  exhaustively  treated  In  this  case,  and 
also  In  a  masterly  opinion  by  Judge  Morrow 
in  the  case  of  The  Elmbank  (D.  C.)  72  Fed. 
610.  See,  also,  Hallway  v.  Gentry,  09  Tex. 
625,  8  S.  W.  98;  Oook  v.  Genesee  Mutual  In- 
surance Co.,  8  How.  Prac.  514;  Superintend- 
ent and  Trustees  of  Public  Schools  in  Trenton 
V.  Heath,  13  N.  J.  Eq.  22.  So  that  the  nUe 
against  the  splitting  up  of  a  demand,  and 
denying  the  assignee  a  right  of  action  for  a 
part  only  of  the  claim,  does  not  deny  the  right 
to  sell  and  transfer  an  undivided  part  there- 
of, or  militate  against  or  inhibit  the  enforce- 
ment of  the  right  of  such  an  assignee  in  a 
court  of  equity;  and,  if  all  the  owners  unite 
in  one  suit  upon  it,  the  fact  of  the  assign- 
ment of  a  part  constitutes  no  defense.  Whlt- 
temore  v.  J.  L.  &  S.  O.  Co.  et  al.,  124  N.  T. 
565,  27  N.  B.  244,  21  Am.  St  Uep.  708. 

Now,  arguing  from  these  principles  and 
premises,  defendant  contends  that  the  insur- 
ance company,  by  its  subrogation  assign- 
ment, has  but  an  equitable  interest  in  the 
demand  of  the  warehouse  company  against 
the  defendant  for  the  damages,  enforceable 
alone  in  equity,  and  that  there  remains  but 
an  equitable  interest  in  the  warehouse  oom- 
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pany,  enforceable  alike  only  In  equity,  and 
tbat,  though  the  Insurance  company  and  the 
warehouse  company  have  Joined  as  plaintiffs, 
the  proceeding  la  still  equitable,  and  not  one 
cognizable  in  a  court  of  law.  It  should  be  re- 
marked In  this  connection  tbat  the  alleged 
assignment  confers  no  greater  right  than 
was  conferred  by  operation  of  the  subroga- 
tion to  which  the  insurance  company  was  en- 
titled after  having  paid  the  amount  of  Its 
Insurance.  Plaintiffs'  counsel,  upon  the  oth- 
er band,  contend  that,  having  united  their 
interest  by  joining  as  plaintiffs  in  a  common 
cause,  the  proceeding  Is  at  law,  and  not  in 
equity,  and  was  rightfully  maintained.  This 
points  the  exact  difference  between  the  par- 
ties. If  a  part  being  assigned  should  be  re- 
assigned to  the  orlginni  owner,  or  the  owner 
should  assign  the  balance  of  his  demand  to 
the  assignee  of  a  part,  the  remedy  for  the 
enforcement  of  the  whole  would  undoubted- 
ly be  In  a'  court  of  law,  and  the  objection 
that  the  cause  had  been  spilt  could  not  obtain, 
as  the  action  would  be  single,  and  not  con- 
trary to  the  obligiitloH  of  the  debtor.  The 
equities  carved  out  of  the  legal  entity  would 
thus  disappear,  and  become  again  merged  in 
the  holder  of  the  entire  demand,  and  be 
would  be  relegated  to  a  court  of  law.  The- 
argument  of  counsel  for  plalntffs  is  tbat  the 
same  result  would,  in  effect,  follow  If  the 
parties  all  Joined  as  plaintiffs  to  enforce  the 
demand.  Whether  this  is  so  as  a  general  rule 
we  are  not  called  upon  to  inquire,  but  that 
it  is  so  in  a  case  like  the  present  seems  to 
b«  supported  by  authority.  The  relations  ex- 
isting between  the  Insured  and  the  Insurer 
are  peculiar  in  themselves.  In  respect  to  the 
ownership  of  the  property,  and  tbe  risk  In- 
cident thereto,  from  the  time  of  the  Insur- 
ance, the  Insurer  has  a  pecuniary  interest  In 
the  thing  insured,  and  the  owner  and  the 
insurer  are  considered  but  one  person,  hav- 
ing together  the  Ijcneflclal  right  to  the  in- 
demnity due  from  one  who  is  responsible  for 
the  loss.  The  Insurer  stands  practically  in 
the  position  of  surety  to  the  owner,  stipulat- 
ing tbat  the  proi>erty  should  not  be  lost  or 
destroyed  in  consetiuence  of  the  peril  insured 
against,  and  whenever  he  luts  indemnified  the 
owner  for  the  loss  he  Is  entitled  to  all  the 
noeans  for  indemnity  which  the  satisQed  own- 
er held  against  the  party  primarily  liable. 
The  right  rests  upon  familiar  principles  of 
equity— the  doctrine  of  subrogation,  which  Is 
dependent  not  at  all  upon  privity  of  contract, 
but  is  worked  out  through  the  inherent  right 
of  the  owner  or  creditor.  "The  liability  of 
tbe  railroad  company  is,  in  legal  effect,"  says 
Mr.  Chief  Justice  Shaw  In  a  case  similar  to 
tbe  present,  "first  and  principal,  and  that  of 
the  Insurer  secondary,  not  in  order  of  time, 
but  in  order  of  ultimate  liability."  Hart  v. 
Western  Railroad  Corporation,  13  Mete. 
(Mass.)  99.  105,  46  Am.  Dee.  719.  To  Oie 
name  purpose,  see,  also.  Hall  &  Ix)ng  v.  Rail- 
road Co..  13  Wall.  38T,  20  L.  Ed.  594;  St. 
T^uis,  etc..  Railway  v.  Commercial  Ins.  Co., 


138  U.  S.  223,  11  Sup.  Ct  554,  35  L.  Ed.  154; 
Norwich  Union  Fire  Ins.  Soc.  v.  Standard 
Oil  Co.,  59  Fed.  984,  8  C.  C.  A.  433.  The  sub- 
rogation  Is  not  the  equivalent  of  an  assign- 
ment. It  is  the  putting  of  one  party  in  the 
place  of  another— the  party  who  pays  tbe 
debt  in  the  place  of  the  creditor— allowing 
the  former  to  enter  into  tbe  rights  of  the  lat- 
ter. Bouvier's  Law  Diet.;  Marine  Ins.  Co.  v. 
St.  Louis,  etc.,  Ry.  Co.  (O.  C.)  41  Fed.  643.  If 
tbe  Insurance  equals  or  exceeds  tbe  amount 
of  the  loss,  and  the  loss  is  wholly  paid  by  the 
Insurer  to  the  owner,  the  subrogation  oper- 
ates as  an  equitable  assignment,  and  gives 
to  the  Insurer  a  right  of  action  at  law,  which 
he  could  formerly  maintain  under  the  com- 
mon law  In  the  name  of  tbe  Insured,  but 
which  he  must  now  maintain  under  tbe  Code 
In  his  own  name;  he  being  tbe  real  party  iu 
Interest.  The  owner,  having  no  interest  re- 
maining, is  without  any  right  of  action,  nor 
can  he  by  any  act  of  his  defeat  the  right  of 
the  insurer.  Connecticut  F.  Ins.  Co.  v.  Erie 
R.  Co.,  73  N.  y.  399,  29  Am.  Rep.  171; 
Swarthout  and  others  v.  Chicago  &  N.  W.  Ry. 
Co.,  49  Wis.  625,  6  N.  W.  314;  Pratt  t.  Rad- 
ford, .^2  Wis.  114,  8  X.  W.  600;  -\llen  v. 
Chicago  &  X.  W.  Ry.  Co.  (Wis.)  68  N.  W.  873; 
Xorwlch  Union  Fire  Ins.  Soc.  v.  Standard 
Oil  Co.,  supra.  So  the  rule  was  formerly  de- 
clared to  lie  that,  when  the  value  of  the  prop- 
erty exceeds  the  Insurance  money  paid,  the 
action  must  be  brought  in  tbe  name  of  the 
assured.  Mtna  Insurance  Co.  v.  Hannibal  & 
St.  Joseph  R.  R.  Co.,  3  Dill.  1;  Xorwlch  Un- 
ion Fire  Ins.  Soc.  v.  Standard  Oil  Co.,  su- 
pra, and  cases  there  cited.  In  such  case,  "an 
assignment  of  the  claim,"  says  Mr.  Wood, 
"cannot  l>e  enforced,  but  the  assured  becomes 
trustee  for  tbe  insurer,  and  by  necessary  im- 
plication the  payment  of  the  loss  operates 
as  an  equitable  assignment  to  the  insurer  to 
the  extent  of  the  sum  paid  under  the  policy." 
2  Wood,  Ins.  (2d  Kd.)  |  499.  This  by  right  of 
subrogation,  for  the  learned  author  is  dis- 
cussing the  doctrine  as  invoked  in  insurance 
cases.  The  result  is  tliat  there  is  not  a  split- 
ting of  the  claim,  either  in  a  legal  or  equita- 
ble sense.  The  Insurer,  it  Is  true,  acquires  an 
Interest  in  the  claim  purely  equitable,  but  he 
bears  the  relationship  of  cestui  que  trust  to 
tbe  insured  as  trustee.  The  interest  acquired 
is  with  the  owner,  and  in  the  cause  of  actlou 
that  he  has,  but  it  does  not  give  rise  to  a 
new  and  separate  cause  of  action.  Thus  tbe 
Insurer  and  the  insured  become  Jointly  Inter- 
ested in  a  single  liability  or  cause  of  action, 
and  united  they  are  tbe  real  parties  in  inter- 
est, and  entitled  in  that  capacity  to  prosecute 
a  Joint  action  against  the  wrongdoer.  Until 
tbe  loss  Is  paid,  the  insurer  can  have  no  right 
of  action  against  the  wrongdoer,  but,  having 
paid  it,  he  Is  subrogated  to  tbe  right  of  the 
Insured  to  the  extent  of  the  payment  If  it 
covers  tbe  entire  loss,  his  right  of  action 
becomes  absolute  at  law,  and  he  must  now 
bring  It  in  his  own  name;  but,  if  It  covers  a 
part  only,  his  subrogation  entitles  him  to  au 
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Interest  merely  equitable,  which  he  has  and 
holds  in  joint  capacity  with  the  assured,  and 
they  together  may  maintain  an  action  for  the 
entire  loss  against  the  wrongdoer.  Such  has 
been  the  determination  of  this  court  In  two 
cases.  State  Insurance  Co.  v.  O.  R.  &  N. 
Co.,  20  Or.  503,  20  Fac.  8:i8,  and  Home  Mu- 
tual Insurance  Co.  v.  Same,  20  Or.  5U9,  20 
Pac.  857,  23  Am.  St.  Rep.  151. 

It  is  insisted,  however,  that  what  was  said 
in  those  cases  upon  the  subject  was  not 
necessary  to  a  determination  of  the  contro- 
versy Involved,  and  therefore  that  they  are 
not  authoritative  as  precedents.  In  the 
State  Insurance  Co.  Case,  the  precise  ques- 
tion was  whether  the  company,  having  paid 
under  its  policy  of  insurance,  being  but  a 
part  of  the  loss  sustained,  could  prosecute 
an  action  singly  against  the  railroad  com- 
pany for  the  amount  paid  by  it  to  the  as- 
sured, and  it  was  held  that  it  could  not. 
The  very  same  contention,  however,  was 
maintained  by  counsel  for  the  railroad  com- 
pany at  the  hearing  there  as  is  urged  here, 
and  In  response  thereto  the  court  speaking 
through  Mr.  Justice  Lord,  said:  "There  is 
but  one  wrongful  act  complained  of,  causing 
one  loss  and  creating  but  one  liability.  It 
is  a  single  wrongful  act,  giving  rise  to  but 
one  liability  upon  a  claim  which  is  indivisi- 
ble. It  is  immaterial  whether  the  Insurer 
acquires  his  right  or  interest  by  subroga- 
tion or  assignment.  When  the  property  de- 
stroyed exceeds  the  value  of  the  insurance 
money  paid,  he  only  acquires  a  Joint  right 
or  interest  with  the  owner  of  such  property 
In  a  single  cause  of  action  or  liability. 
AVhere  there  is  but  one  liability  or  cause  of 
action,  those  united  in  Interest  must  adjust 
their  loss  in  a  single  action."  And  again: 
"While  at  common  law  this  liability  would 
be  enforced  In  the  name  of  the  insured,  un- 
der the  Code,  except  where  the  Insurance 
company  has  paid  the  full  value  of  the  prop- 
erty, the  loss  of  which  was  occasioned  by  the 
negligent  act  complained  of,  and  the  insurer 
(insured)  by  reason  thereof  has  no  interest, 
the  Insurer  and  owner  of  the  projjerty  may 
join  to  recover  tlie  whole  loss  in  one  action. 
Together  they  have  a  united  interest  in  a 
single  cause  of  action  or  liability  to  which 
the  negligent  act  of  the  defendant  gave  rise. 
The  insurer  ac(iuires,  not  a  new  and  sepa- 
rate cause  of  action,  but  only  a  right  or  In- 
terest wltli  the  owner  of  the  property  in  a 
single  cause  of  action  or  liability,  and  can- 
not, therefore,  in  such  case,  sue  in  his  own 
name  alone.  It  is  upon  this  principle,  which 
preserves  the  indivisibility  of  the  action 
urisiug  out  of  one  loss  and  one  liability,  that 
under  the  old  practice  the  action  would  have 
been  brought  in  the  name  of  the  Insured  for 
the  benefit  of  all  concerned:  but,  the  Code 
requiring  the  action  to  be  brought  in  the 
name  of  the  real  party  in  interest,  the  in- 
surance companies  and  owners  of  the  prop- 
erty destroyed,  constituting  such  party, 
would  have  to  join  in  the  recovery.    In  other 


words,  the  insurance  companies  would  Join 
the  owner  in  bringing  one  action  to  deter- 
mine the  liability  of  the  defendant."  If  the 
issue  did  not  really  arise  from  the  facts 
of  the  case,  it  was  argued  and  insisted  upon, 
and  was  at  least  germane  to  a  discussion  of 
the  real  question;  and,  having  received  care- 
ful consideration,  the  determination  is  per- 
suasive and  forcible  as  argument,  if  not  in 
legal  effect,  as  a  precedent.  The  Home  Mu- 
tual Insurance  Co.  Case  was  a  similar  ac- 
tion. The  defendant  answered  that  the  own- 
er had  previously  sued  the  railroad  company 
for  the  damages  occasioned  by  its  negli- 
gence, and  had  recovered;  that  the  railroad 
company  had  paid  the  judgment  in  fulL 
whereby  the  owner  had  been  fully  comi)en- 
sated;  and  that  he  held  the  money  thus  ob- 
tained in  trust  for  the  insurer;  and,  for  a 
further  defense,  set  up  that  by  virtue  of  the 
commencement  of  the  action  the  insurance 
company  liad  full  knowledge  of  the  destruc- 
tion of  the  property,  that  the  action  was 
about  to  be  commenced,  and  was  requested 
by  the  owner  to  prosecute  or  join  with  him 
in  the  action,  but  refused,  and  disclaimed  any 
interest  therein,  and  that  the  defendant  bad 
not,  prior  thereto  or  at  the  time  of  the  com- 
mencement or  trial  of  said  action  in  the  trial 
court,  any  knowledge  of  the  insurance,  or 
that  the  insurance  company  had  paid  the 
assured  anything  uix>n  his  policy.  To  each 
of  the  separate  answers  a  demurrer  was 
filed  and  overruled,  and  the  question  in  this 
court  was  as  to  the  correctness  of  the  rul- 
ings. It  will  be  noted  ttiat  the  further  an- 
swer did  present  the  question  whether  the 
owner  should  be  joined  with  the  insurance 
company  in  bringing  the  action.  What  the 
contention  of  the  counsel  was  at  the  bear- 
ing, tlie  record  does  not  disclose,  but  the 
court,  again  speaking  through  Mr.  Justice 
I/>rd,  after  an  exhaustive  review  of  the  au- 
thorities, said:  "From  all  this  the  conclu- 
sion results  that,  where  the  wrongful  act  is 
.«ingle  and  indivisible,  there  can  be  but  one 
liubility  or  cause  of  action.  Since  the  Code, 
tile  cause  of  action  remains  as  l)efore.  sin- 
gle and  indivisible,  and  the  Insurer  acquires 
only  a  right  or  Interest  with  the  owner  of 
the  property  in  the  cause  of  action  or  liabil- 
ity, and  not  a  new  and  separate  cause  of 
action.  He  cannot,  therefore,  sue  in  liis  own 
name  alone,  in  any  case,  under  tlie  Code. 
except  where  the  amount  paid  by  him  has 
exc-eeded  or  equaled  the  value  of  the  proj>- 
erty  destroyed,  and  no  interest  remains  in 
the  owner.  When  the  amount  of  the  insur- 
ance money  paid  is  less  than  the  value  of  the 
property  destroyed  by  the  negligent  act.  all 
the  authorities  agree  that  the  insurer  must 
either  sue  in  the  name  of  the  insured,  or 
join  with  him  in  bringing  an  action  against 
the  wrongdoer.  None  allows  that  hi  such 
case  he  can  sue  in  his  own  name  alone,  far 
the  reason  that  the  wrongful  act  is  single 
and  indivisible,  and  gives  rise  to  but  od«» 
liability  or  cause  of  action.    In  that  can^e 
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■ot  action  be  acquires  a  Joint  right  with  the 
owner  therein,  and  not  a  new  and  separate 
right  of  action,  and  therefore  must  prosecute 
It  jointl.v  with  him.  They  have  a  Joint  in- 
terest In  a  single  liability,  and  united  are 
tlie  real  parties  In  interest."  Thus  It  la  that 
the  principles  and  doctrines  here  discussed 
have  received  ample  and  exhaustive  con- 
sideration in  these  cases,  and  the  conclusion 
reached  is  so  cogent  and  Impressive  that  we 
feel  bound  by  it,  and  hence  conclude  that 
this  case  was  properly  Instituted  by  the  in- 
surer and  assured  Jointly.  The  Judgment 
was  single  against  the  defendant,  and  what 
Is  said  in  the  complaint  as  to  the  damages 
sustained  respectively  by  the  Joint  pialntliTs 
did  not  change  the  nature  of  the  action,  and, 
being  mere  surplusage,  was  properly  disre- 
garded. 

These  considerations  afflnn  the  Judgment 
of  the  trial  court,  and  it  is  so  ordered. 


PACIFIC  LIVE  STOCK  CO.  t.   MURRAY. 

(Supreme  Court  of  Oregon.     June  13,  1004.) 

ANIMALS  —  TRESPASS  —  DAMAGES— FENCE  LAW 
SHEEP— EVIDENCE— OPINION. 

1.  tender  r.«w8  1872.  p.  123,  providing  that 
no  action  shall  be  maintained  in  certain  counties 
for  damage  done  by  certain  enumerated  animals, 
not  including  sheep,  unless  the  person  injured 
shall  allege  and  prove  that  the  premises  were  in- 
closed with  a  lawful  fence,  it  is  not  necessary, 
fn  co^inties  to  which  the  act  applies,  to  fence 
against  sheep,  as  the  common-law  rule  prevails 
there. 

2.  In  an  action  for  damages  for  the  trespass 
of  defendant's  sheep  on  plaintiff's  land  it  was 
error  to  permit  a  witness  who  had  testified  that 
he  was  acquainted  with  the  premises  and  the 
character  of  the  grasses  to  state  that,  if  it  was 
bis  land,  he  would  not  have  had  the  sheep  there 
for  seven  or  eight  hundred  dollars,  as  the  ques- 
tion of  amount  of  damage  was  exclusively  for 
the  jury. 

3.  The  measure  of  damages  was  the  reason- 
able value  to  the  plaintiff  of  the  grass  or  past- 
urage eaten  or  destroyed,  together  with  the  in- 
jury, if  any,  to  the  freehold. 

4.  It  was  competent  for  defendant  to  show 
that  plaintiff  and  other  parties  bad  cattle  graz- 
ing on  the  same  land  during  the  time  ot  the  al- 
leged trespass,  and  that  a  part  of  the  injury 
complained  of  was  caused  by  the  cattle. 

Appeal  from  Circuit  Couit,  Grant  County; 
Morton  D.  Clifford,  Judge. 

Action  by  the  Pacific  Live  Stock  Company 
against  Kenneth  Murray.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Uevei-sed. 

Hicks  &  Davis,  for  appellant  John  L. 
Rand,  for  resiKtudent. 

BEAN,  J.  This  is  an  action  to  recover  dam- 
nges  for  the  trespass  of  defendant's  sheep 
upon  platntiCTs  uninclosed  grazing  lands  in 
Grant  county  In  the  year  1902.  Plaintiff  had 
Judgment  for  $.52,"),  and  defendant  appeals. 

It  Is  unnecesRiiry  to  set  out  the  pleadings 
or  the  facts  In  detail.  Two  questions  are  pre- 
sented for  decision:    (1)  Whether  an  action 
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can  be  maintained  for  the  depasturing  of  un- 
inclosed lands  In  Grant  county  by  sheep  un- 
der the  charge  of  a  herder,  without  alleging 
and  proving  either  that  the  premises  were  in- 
closed by  lawful  fences,  or  that  the  sheep 
were  knowingly  and  willfully  driven  and  con- 
fined upon  the  laud;  and  (2)  error  In  the  ad- 
mission and  rejection  of  testimony. 

At  common  law,  an  owner  of  domestic  ani- 
mals was  required  to  confine  them  on  his 
own  land,  and  was  liable  for  any  injury  done 
by  them  to  the  uninclosed  laud  of  another. 
2  Waterman,  Trespass,  §  858;  2  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  351.  This  rule  has  in  part 
been  abrogated  In  this  state  by  the  several 
fence  laws.  In  1870  the  Legislature  passed 
an  act  requiring  all  fields  or  inclosures  to  be 
Inclosed  by  a  certain  character  of  fence,  and 
providing  that,  if  any  stock  broke  Into  such 
inclosure,  the  owner  should  be  liable  in  dam- 
ages therefor,  but  excluding  the  counties  of 
Umatilla,  Baker,  and  Union  from  its  opera- 
tion. Laws  Or.  1870,  p.  20.  In  Campbell  ▼. 
Bridwell,  5  Or.  311,  It  was  held  that  in  the 
portion  of  the  state  where  this  law  applied 
an  action  could  not  be  maintained  for  the 
trespass  of  domestic  animals  without  showing 
an  Inclosure  built  in  substantial  conformity 
to  the  statute,  and  this  rule  was  reaffirmed  in 
Walker  v.  Bloomingcamp,  34  Or.  391,  43  Pac. 
175,  56  Pac.  809,  and  Fry  v.  Hubner,  35  Or. 
184,  57  Pac.  420.  In  1872  the  Legislature  so 
amended  the  act  of  1870  as  to  Include  Uma- 
tilla county  only  (Laws  Or.  1872,  p.  15),  and 
at  the  same  session  enacted  a  law  "in  rela- 
tion to  trespass  by  cattle,  and  regulating  fen- 
ces In  the  counties  of  Umatilla  and  Wasco" 
(Id.  p.  123).  By  section  1  of  this  latter  act 
it  is  provided  that  no  action  shall  be  main- 
tained for  damages  done  by  certain  enumer- 
ated animals,  not  including  sheep,  unless  the 
person  seeking  such  damages  shall  allege  and 
prove  upon  the  trial  that  the  premises  at  the 
time  of  the  commission  of  the  injury  were 
Inclosed  with  a  lawful  fence.  Section  2  de- 
fines what  shall  constitute  a  lawful  fence 
within  the  meaning  of  the  law.  Section  3 
provides  for  the  seizure  of  the  trespassing 
stock  as  security  for  the  payment  of  the  dam- 
ages done  by  them,  and  section  4  that  the  act 
shall  apply  only  to  the  counties  of  Umatilla 
and  Wasco.  Section  2  was  amended  in  1874 
(Laws  Or.  1874,  p.  65),  and,  as  so  amended, 
published  In  Ilill's  Compilation  of  the  Laws 
of  Oregon  as  sections  3452-3455.  In  French 
v.  Cresswell,  13  Or.  418,  11  Pac.  62,  Blleu 
V.  Paisley,  18  Or.  47,  21  Pac.  034,  4  L.  B.  A. 
810,  and  Strickland  v.  Geide,  31  Or.  373,  49 
Pac.  982,  it  was  decided  that  in  counties  to 
which  the  act  of  1872  applied  It  is  not  neces- 
sary to  fence  against  sheep,  because  they 
were  not  named  in  the  act;  that  as  to  them 
the  common-law  rule  prevails,  and  an  action 
can  be  maintained  for  trespass  on  uninclosed 
lands.  This  has  been  the  law  ever  since 
French  v.  Cresswell  was  decided,  and  has 
been  the  basis  for  subsequent  legislation. 
We  therefore  do  not  feel  like  disturbing  It, 
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Whatever  Tlews  we  might  entertain  If  the 
question  were  one  of  first  Impression.  In 
1901  the  Legislature  extended,  or  endeavored 
to  extend,  the  act  of  1872  so  as  to  include 
the  counties  east  of  the  Cascade  Mountains, 
naming  them,  by  amending  section  3455  of 
Hill's  Ann.  Laws  1892,  being  section  4  of  the 
law  of  1872.  Laws  Or.  1901,  p.  128.  If  the 
latter  act  is  valid,  the  doctrine  of  French  v. 
Cresswell  and  the  subsequent  cases  based 
thereon  Is  applicable  to  an  action  for  the 
trespass  of  sheep  in  Grant  county,  and  there 
was  no  error  in  the  ruling  of  the  court  npon 
that  point 

Whether  the  subject-matter  of  the  amenda- 
tory act  of  1901  is  so  far  germane  to  that  of 
the  one  sought  to  be  amended  that  it  could 
have  been  included  in  the  original  without 
violating  the  provisions  of  the  Constitution 
requiring  the  subject  of  an  act  to  be  ex- 
pressed in  the  title  is  a  question  we  do  not 
decide,  bnt  it  Is  worthy  of  consideration.  See 
Hx  parte  Howe,  26  Or.  181,  87  Pac.  536. 

One  Deardorf  was  called  as  a  witness  for 
the  plaintiff,  and  testified  that  he  was  ac- 
quainted with  the  premises  niton  which  the 
trespass  is  alleged  to  have  been  committed, 
and  with  the  ctiaracter  of  the  grasses  grow- 
ing thereon.  Therenpon  counsel  for  the  plain- 
tiff propounded  to  him  the  following  ques- 
tion: "Do  you  know  how  much  that  land 
was  damaged  by  reason  of  the  sheep  tramp- 
ling It  np  and  eating  it  down  last  year?"  to 
which  defendant's  counsel  objected,  on  the 
ground  that  the  question  was  incompetent, 
and  called  for  the  opinion  of  the  witness. 
The  objection  was  overruled,  and  the  witness 
answered:  "Well,  it  would  be  owing  to  the 
way—  If  I  owned  it,  I  would  not  have  had 
them  on  there  for  seven  or  eight  hundred  dol- 
lars; and  I  expect  it  damaged  them  the  same 
aa  it  would  me.  If  it  was  my  land  I  would 
not  have  had  them  on  there  for  seven  or 
eight  hundred  dollars."  A  motion  to  strike 
out  this  testimony  was  overruled.  It  has 
often  been  held  that  in  an  action  to  recover 
damages  a  witness  may  state  the  facts  upon 
which  the  damages  are  predicated,  and  in  a 
proper  case,  if  qualified,  may  give  his  opinion 
npon  a  question  of  valne,  when  material;  bnt 
be  cannot  express  an  opinion  as  to  the  amount 
of  damages  sustained  by  the  plaintiff,  because 
that  Is  exclusively  within  the  province  of  the 
Jory,  under  the  instruction  of  the  court  Bur- 
ton V.  Severance,  22  Or.  91,  29  Pac.  200; 
Chan  Sing  v.  Portland,  87  Or.  68,  60  Pac  718; 
United  States  v.  McOann,  40  Or.  18,  66  Pac 
274;  Ruckman  v.  Imbler  Lumber  Co.,  42  Or. 
281,  70  Pac.  811.  The  principle  upon  which 
this  doctrine  Is  founded,  and  the  reasons  for 
It,  are  set  out  in  the  opinions  referred  to, 
and  need  not  be  again  stated.  The  testimony 
of  Deardorf  was  In  violation  of  this  rule,  and 
was  incompetent  The  measure  of  damages 
was  the  reasonable  value  to  the  plaintiff  of 
the  grass  or  pasturage  eaten  or  destroyed  by 
defendant's  sheep,  together  with  the  injury, 
U  any,  to  the  freehold.    It  would  have  bsea 


competent  for  a  qnallfied  witness  to  give  his 
opinion  as  to  the  value  of  the  grass  or  pustur- 
age  eaten  or  destroyed  (Woodbeck  &  Matter 
▼.  Wilders,  18  CaL  131;  Lommeland  v.  St 
P.,  MUin.  &  Manitoba  By.  Co.,  35  Minn.  412, 
29  N.  W.  119),  but  not  as  to  what  he  might 
consider  the  amount  in  which  plaintiff  was 
damaged,  for  that  was  the  ultimate  fact  to 
be  determined  by  the  Jury. 

It  was  also  competent  for  the  defendant  to 
show,  as  he  offered  to  do,  that  the  plaintiff 
and  other  parties  had  cattle  grazing  on  the 
same  land  with  his  sheep  during  the  time  of 
the  alleged  trespass,  and  that  a  part  of  the 
Injury  complained  of  was  caused  by  such  cat- 
tle. He  is  liable  only  for  the  mischief  done 
by  his  sheep,  and  not  for  that  done  by  animals 
belonging  to  other  parties.  2  Waterman, 
Trespass,  {  871;  Dooley  v.  17,600  Head  of 
Sheep  (Gal.)  35  Pac.  1011. 

The  judgment  Is  reversed,  and  a  new  trial 
ordered. 

(M  Or.  2S0) 
TURNBT  T.  SOUTHERN  PAO.  CO. 
(Supreme  Conrt  of  Oregon.     June  13,  1904.) 

BAILBOADS— OCCXJPANCT  OF  HIQHWAT— INJUBT 

TO  PEDE8TBIAN— ACnoW— KVIDENCB — 

IIISTBUCnONS. 

1.  Where  the  county  court  granted  a  rail- 
road company  the  right  to  lay  Its  tracks  in  a 
public  highway,  and,  while  plaintiff  waa  walk- 
ing along  a  portion  of  the  highway,  she  was  in- 
jured by  a  stick  which  was  thrown  or  fell  from 
a  train,  and,  in  an  action  by  her  for  the  injuries, 
the  railroad  contended  that  It  had  an  exclusive 
right  to  that  portion  of  the  highway  long  which 
plaintiff  was  walking,  evidence  of  naer  of  that 
part  of  the  highway  hy  the  public  was  compe- 
tent. 

2.  Testimony  that  the  oflScers  and  agents  of 
the  railroad  had  made  no  claim  to  an  exclusive 
right  to  that  part  of  the  highway,  in  conversa- 
tions and  negotiations  in  relation  to  the  matter, 
waa  competent 

8.  Testimony  of  a  witness  that  other  portions 
of  the  road  had  been  worked  and  improved  by 
the  connty  authorities,  introduced  for  the  pur- 
pose of  showing  a  highway  by  user  prior  to  the 
construction  of  the  railroad,  was  not  prejudicial 
to  defendant 

4.  Testimony  of  a  witness  that  a  fence  built 
by  the  railroad  company  along  its  trade  was  in- 
tended to  be  on  the  line  between  the  railroad's 
right  of  way  and  the  county  road  was  properly 
stricken. 

6.  Where  a  railroad  was  permitted  to  lay  its 
tracks  in  a  highway,  and  a  pedestrian  passing 
along  the  highway  waa  injured  by  a  stick  which 
was  thrown  or  fell  from  tiie  train,  testimony  of 
a  witness  that  just  prior  to  and  at  the  time  of 
the  injury  he  saw  vwod  being  thrown  from  the 
locomotive  was  competent 

6.  Requested  instructions  intended  to  define 
the  duties  of  the  defendant  to  a  mere  license  or 
trespasser  on  Its  right  of  way  were  properly 
modified  so  as  to  advise  the  jury  that  the  rule 
stated  would  not  apply  to  a  railroad  truck 
situated  on  a  public  road  or  highway. 

On  petition  for  rehearing.    Petition  det  ed. 
For  former  opinion,  see  76  Pac.  144. 

PER  CURLUd.  Notwithstanding  the  rble 
and  forceful  argument  In  the  petition  for 
rehearing,  a  re-examination  of  the  chief  -  nd 
controlling  point  In  this  case  oonflims   us 
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in  the  decision  beretofore  rendered.  The 
other  points  not  referred  to  In  the  opinion 
Avere  carefully  considered  before  the  deci- 
sion, and  were  deemed  without  merit.  It 
■was  l)eUeved  that  they  were  not  of  sufficient 
Importance  to  require  a  written  opinion. 

The  evidence  of  user  by  the  public  of  that 
part  of  the  county  road  between  the  railroad 
track  and  the  river,  the  testimony  that  the 
officers  and  agents  of  the  company  made  no 
claim  to  an  exclusive  right  to  that  part  of 
the  highway  In  conversations  or  negotiations 
in  relation  to  the  matter,  and  the  cross-ex- 
amination of  Mr.  Koehler  upon  that  subject, 
were  all  competent  as  evidence  of  a  practical 
construction  by  the  public  and  the  defendant 
of  the  orders  of  the  county  court  granting 
to  the  company  the  right  to  use  a  part  of 
the  highway  for  its  track,  and  also  upon  the 
questions  of  abandonment  and  adverse  user, 
which  were  made  issues  In  the  case,  and  sub- 
mitted to  the  jury.  The  attempted  cross- 
examination  of  the  witness  Turney  as  to 
•whether  that  portion  of  the  highway  In  con- 
troversy had  been  worked  or  Improved  by 
the  road  supervisors  since  the  building  of 
the  fence  was  not  so  connected  with  the  direct 
examination  of  the  witness  as  to  make  the 
ruling  of  the  court  error.  Moreover,  the  fact 
sought  to  be  elicited  was  testified  to  by  other 
■witnesses,  and,  as  we  understand  the  record, 
admitted  throughout  the  trial.  Ganong's  evi- 
dence that  other  portions  of  the  county  road 
had  been  worked  and  Improved  by  the  county 
authorities  was  for  the  purpose  of  showing  a 
highway  by  user  prior  to  the  construction 
of  the  railroad.  The  defendant  company  was 
probably  estopped  by  its  contract  with  the 
county  to  deny  the  existence  of  the  highway, 
but  nevertheless  the  evidence  could  have 
done  it  no  Injury.  The  testimony  of  Apper- 
8on.  stricken  out,  that  the  fence  built  by  the 
railroad  company  was  intended  to  be  on  the 
line  between  the  railroad  company's  right 
of  way  and  the  county  road,  assumed  that 
there  was  a  difference  between  the  railroad 
right  of  way  and  the  county  road— the  mate- 
rial fact  In  question.  Again,  Apperson  said 
that  he  had  no  knowledge  on  the  subject 
other  than  that  of  any  other  citizen  of  the 
county,  and  he  was  therefore  not  qualified 
to  testify  as  to  what  was  Intended  by  the 
parties.  His  testimony  was  not  competent 
for  the  purpose  of  contradicting  Ganong, 
because  (iftnong  was  the  road  supervisor  at 
the  time  the  railroad  track  was  changed  and 
the  fence  constructed,  and  his  testimony  re- 
ferred to  and  was  based  upon  conversations 
between  himself,  as  an  officer  of  the  county, 
and  the  agents  of  the  company.  The  tes- 
timony of  Young  that  just  prior  to  and  at 
the  time  of  the  Injury  to  the  plaintiff  he 
saw  wood  being  thrown  from  the  engine 
was  competent.  The  witness  stood  along 
the  side  of  the  railroad  track  near  where 
the  accident  happened,  and  testified  that  he 
was  watching  the  train  as  it  passed  the 
plaintiff,  and  saw  some  one  throw  wood  and 


bark  from  the  engine.  The  evidence  of  the 
statements  made  by  the  fireman.  Pearl,  to 
Moore,  in  the  barber  shop  In  Oregon  City, 
shortly  after  the  accident,  was  offered  and 
admitted  as  impeaching  testimony,  and  the 
jury  were  so  advised  by  the  court.  The 
modification  of  Instructions  referred  to  in 
assignments  of  error  36,  37,  38,  and  39  was 
not  injurious  to  the  defendant.  The  instruc- 
tions as  requested  by  It  were  intended  to  de- 
fine the  duties  of  the  defendant  to  a  mere 
licensee  or  trespasser  on  its  right  of  way, 
and  the  modification  was  for  the  purpose  of 
advising  the  jury  that  the  rule  stated  in  the 
Instructions  would  not  apply  to  a  railroad 
track  situated  upon  a  public  road  or  way. 
The  petition  for  rehearing  will  be  denied. 


McDowell  ▼.  pakrt  et  ai, 

(Supreme  Court  of  Oregon.     June  13,  1904.) 

ATTACHMENTS    —    CERTIFICATE    —     DEFECTS    — 
NAMES— AiTEBATlON. 

1.  Under  B.  &  C.  Comp.  !  301,  providing  that 
real  property  shall  be  attached  by  the  sheriff 
making  a  certificate  containing  the  title  of  the 
cause,  the  names  of  the  parties  to  the  action, 
etc.,  and  filing  the  same  with  the  county  clerk,  a 
certificate  entitled  with  the  name  of  the  case,  in 
which  the  defendant  was  styled  "A.  W.  K.,"  and 
In  the  body  of  which  it  was  stated  that  "W.  A. 
K."  was  defendant,  was  fatally  defective. 

2.  Where  a  certificate  for  attachment  filed 
with  the  county  clerk  incorrectly  stated  the 
initials  of  the  defendant,  but  over  the  initials 
as  so  stated  they  were  properly  written  with  a 
lead  pencil,  but  it  was  not  conclusively  shown 
that  the  alteration  was  made  before  filing  the 
certificate,  it  was  not  error  to  hold  the  certifi- 
cate invalid. 

Appeal  from  Circuit  Court,  Baker  County; 
Robert  Biakln,  Judge. 

Bill  by  LUUan  H.  McDowell  against  Frank 
S.  Parry  and  another.  From  a  decree  foii>- 
plalntiff,  defendants  appeal.    Affirmed. 

C.  A.  Johns,  for  appellants.  W.  H.  tJtrayer, 
for  respondent 

MOORE,  C.  J.  This  Is  an  appeal  by  the 
defendants  from  a  decree  enjoining  the  sale 
of  real  property.  The  transcript  shows  that 
Margaret  E.  Kersting,  with  her  own  money, 
purchased  six  lots  In  Baker  City,  Or.,  but  the 
deed  therefor  was  inadvertently  executed  to 
her  husband,  W.  A.  Kersting,  against  whom 
the  defendant  Frank  S.  Parry  thereafter  se- 
cured a  judgment  in  the  superior  court  for 
Los  Angeles  county,  Cal.,  in  which  he  is  des- 
ignated as  A.  W.  Kersting.  Three  of  these 
lots  were  conveyed  to  her  May  0,  1900;  the 
parties  to  the  Instrument  Intending  to  In- 
clude all  of  them  In  the  description.  Parry 
commenced  an  action  In  the  circuit  court  for 
Baker  county.  Or.,  against  W.  A.  Kersting, 
to  recover  on  his  judgment,  alleging  in  the 
complaint  that  A.  W.  and  W.  A.  Kersting 
were  identical;  and,  a  writ  of  attachment 
having  been  Issued,  A.  H.  Huntington,  the 
then  sheriff  of  that  county,  on  August  11, 
1900,  filed  in  the  office  of  the  county  clerk  a 
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certificate  entitled  as  foilows:  "In  the  Circuit 
Court  of  the  State  of  Oregon  for  the  Comity 
of  Baker.  Frank  S.  Parry,  Plaintiff,  vs.  A. 
W.  Kersting,  Defendant"— and  to  the  effect 
that  the  six  lots  had  been  attached  at  the  suit 
of  the  plaintiff  "in  the  above-entitled  action, 
In  which  Frank  S.  Parry  is  plaintiff,  and  W. 

A.  Kersting  is  defendant."  Kersting  and  his 
■wife,  five  days  thereafter,  executed  a  deed  of 
all  the  lots  to  (Jeorge  H.  Walker,  who  con- 
veyed them  to  the  plaintiff;  she  having  no 
knowledge  of  the  attachment,  and  such  notice 
thereof  only  as  the  certificate  afforded.  In 
the  action  Instituted  In  Baker  county,  judg- 
ment was  rendered  against  Kersting  for  the 
sum  demanded,  the  court  ordering  the  lots 
attached  to  be  sold  In  satisfaction  thereof. 
An  execution  was  issued  on  this  Judgment, 
and  the  defendant  H.  K.  Brown,  as  sheriff. 
In  pursuance  thereof,  levied  on  the  six  lots, 
and  advertised  them  for  sale,  whereupon  this 
suit  was  commenced,  resulting  in  a  decree  as 
hereinbefore  stated.  It  will  be  remembered 
that  on  August  11,  1000,  when  the  certificate 
of  attachment  was  filed,  Kersting  held  the 
legal  title  to  three  of  the  lots,  and  the  ques- 
tion to  be  considered  Is  whether  or  not  the 
misnomer  adverted  to  failed  to  create  a  lien 
on  the  latter  premises  as  against  an  innocent 
purchaser  thereof. 

The  statute  prescribing  the  manner  of  cre- 
ating such  a  lien  is  as  follows:  "Real  prop- 
erty shall  be  attached  as  follows:  The  sheriff 
shall  make  a  certificate  containing  the  title 
of  the  cause,  the  names  of  the  parties  to  tlie 
action,  a  description  of  such  real  property, 
and  a  statement  that  the  same  has  been  at- 
tached at  the  suit  of  the  plaintiff;  and  deliver 
the  same  to  tlie  county  clerk  of  the  county  in 
which  the  attached  real  estate  is  situated." 

B.  &  C.  Oomp.  f  301.  In  the  complaint,  sum- 
mons, affidavit  for  an  attachment,  undertak- 
ing therefor,  and  writ  thereof,  W.  A.  Kersting 
Is  properly  designated  as  a  party,  but  in  the 
title  in  the  certificate  of  attachment,  his  in- 
itials are  transposed,  though  in  the  body  of 
the  certificate  they  are  correctly  given.  "At- 
tachment proceedings,"  says  Mr.  Justice  Thay- 
er in  Schneider  v.  Sears,  13  Or.  C9,  8  Pac. 
841,  "are  statutory,  and,  unless  the  statute  Is 
strictly  pursued,  no  right  is  acquired  under 
tliem."  The  object  to  be  attained  by  the  fil- 
ing of  a  certificate  of  attachment  is  to  afford 
notice  to  intending  purciiasers  that  real  prop- 
erty affected  thereby  has  been  subjected  to  a 
lien  for  the  payment  of  such  a  sum  of  money 
as  may  be  recovered  in  an  action  therefor. 
B.  &  C.  Comp.  i  303.  It  will  be  remembered 
tliat  real  property  Is  attaclied  by  filing  a  cer- 
tificate containing,  inter  alia,  the  names  of 
the  parties  to  the  action.  "The  title  of  the 
cause,"  as  used  in  section  301,  B.  &  C.  Comp., 
is  not  so  comprehensive  as  the  designation 
thereof  in  section  (57,  Id.,  where  the  phrase 
includes  the  names  of  the  parties  also.  Mr. 
Bliss,  in  his  work  on  Code  Pleading  (.3d  Ed.) 
S  14.5,  in  dlscuRsing  the  statutory  requirements 
of  a  complaint,  says,  under  the  caption,  "The 


Title,  Wlilch  Contains  the  Name,"  "The  full 
names  of  botli  plaintiffs  and  defendants 
should  be  given  as  plaintiffs  and  as  defend- 
ants—not, as  at  common  law  and  In  equity, 
by  describing  them  in  the  body  of  the  plead- 
ing, but  in  the  form  of  a  title  to  the  cause— 
and  they  may  be  afterwards  referred  to.  with- 
out naming  them,  as  the  plaintiff  or  the  de- 
fendant." The  statute  regulating  the  manner 
of  attaching  real  property,  having  prescribed 
that  the  sheriff's  certificate  shall  contain  (1) 
the  title  of  the  cause;  (2)  the  names  of  the 
parties  to  the  action,  etc.— might  seem  to  Im- 
ply that  a  distinction  in  the  term  "the  title 
of  the  cause,"  as  applied  to  a  complaint,  and 
when  referring  to  a  certificate  of  attachment, 
was  Intended,  so  that  If  the  names  of  the 
parties  were  correctly  stated  in  the  body  of 
the  certificate,  as  in  the  case  at  bar.  It  would 
be  a  sufl9cient  compliance  with  the  law's  de- 
mands. We  think,  however,  tliat  the  Legi.s- 
latlve  Assembly,  out  of  an  abundance  of  cau- 
tion, in  attempting  to  protect  the  rights  of 
Innocent  persons,  required  a  statement  of 
the  names  of  the  parties  in  the  certificate  of 
attachment  as  a  part  of  the  title  of  the  cause, 
as  prescribed  in  section  07,  B.  &  C.  Oump. 
The  county  clerk  being  required  to  record 
such  certificate  when  filed,  an  Intending  pur- 
chaser of  real  proi)erty,  in  searching  the  rec- 
oi-ds  for  attachments,  would  not  be  expected 
to  examine  the  flies  of  all  cases,  to  ascertain 
If  the  property  which  be  desired  to  purchase 
was  incumbered  with  a  lien;  but.  no  pro- 
vision having  been  made  for  indexing  certifl- 
cates  of  attachment  In  lieu  thereof,  the  cor- 
rect name  of  the  attachment  debtor  must 
necessarily  be  stated  therein  as  a  part  of  the 
title  of  the  action.  It  would  be  a  travesty  on 
judicial  procedure  to  assume  that  the  attacli- 
mcnt  debtor's  name  might  be  given  as  John 
Doe  in  the  title  to  the  action  In  the  certificate 
of  attachment,  and  correctly  stated  in  the 
body  thereof.  Notice,  to  be  effectual,  must 
be  in  the  nature  of  a  signal  of  warning,  the 
observance  of  which  instantaneously  attracts 
the  attention  of  those  who  ai-e  interested 
therein  or  would  be  affected  thereby,  and 
which,  if  prosecuted  with  reasomible  dili- 
gence, would  lead  to  the  knowledge  whi<di  it 
is  designed  to  Impart.  Based  upon  this  rule, 
the  name  of  A.  W.  Kersting,  as  recorded  in 
the  book  of  attachments,  could  afford  no  no- 
tice that  it  was  intended  to  affect  the  real 
property  of  W.  A.  Kersting.  Thus,  in  Dut- 
ton  V.  Simmons,  05  Me.  583,  20  Am.  liep.  72!>. 
it  was  held  that  the  certificate  of  an  ofilcer 
to  the  register  of  deeds  of  an  attachment  of 
tlie  real  estate  of  Henry  M.  Hawkins,  when 
the  name  of  the  defendant  in  the  writ  was 
Henry  F.  Hawkins,  was  such  a  misdescri|)- 
tion  of  the  person  sued  as  to  render  the  at- 
tachment void. 

The  testimony  shows  that  the  certificate  of 
attachment  was  prejwired  with  a  typewriter, 
and  over  tlie  hiitlals  "A.  W."  in  Kerstings 
name  there  are  written  with  a  lead  pencil  the 
letters  "W.  A.,"  and  it  is  insisted  by  defend- 
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anta*  coTinsel  that  thte  alteration  was  made 
before  the  certificate  was  filed,  thereby  cre- 
ating a  lien  on  the  premises,  and  that  an  er- 
ror was  committed  In  enjoining  the  sale  of 
the  property.  It  does  not  appear  when  this 
change  was  made,  except  inferentially,  and, 
as  it  Is  not  conclusively  shown  that  it  was 
altered  before  filing  the  certificate,  no  error 
was  committed  as  alleged. 

It  follows  from  these  considerations  that 
the  decree  is  afilrmed. 


(45  Or.  182) 

ALTSCHUL  T.  OASET.* 
(Supreme  Court  of  Oregon.    June  13,  1904.) 

EJECTMENT  —  DEED — AUTHOKITT  TO  EXEODTE — 
COBFOBATION  —  PRESUMPTION — PATENT — BVI- 
DGNCE  —  ADMISSIBILITY  —  SUFFICIENCT  — 
BEAL— TBU8T  DEED — POWEB  OF  TBUSTEB— LIU- 
ITATIONB — WAIVES — BURDEN  OF  PBOOT — BO- 
PEBIOBITT  OF  TITLE— JURY  QUESTION. 

1.  Where  it  appears  in  an  action  of  ejectment 
that  the  United  States  conveyed  land  by  patent 
to  a  company  aa  a  corporation,  that  the  state 
had  donated  land  to  the  same  patentee  as  a  body 
coriMrate,  and  that  the  patentee  assumed  to 
convey  the  lands  in  a  corporate  capacity,  its 
legal  identity  as  a  corporation  is  prima  tacie 
established,  rendering  admissible  for  plaintiff, 
who  claimed  under  ue  corporation,  the  intent 
and  deed  executed  by  the  corporation,  wliicb 
were  part  of  plaintiff's  diain  of  title. 

2.  The  authority  of  a  corporate  grantor  to 
execute  a  deed  is  presumptively  established  aft- 
er a  lapse  of  more  than  30  years,  where  it  ap- 
pears on  the  face  of  the  deed  that  the  corpora- 
tion caused  it  to  be  executed,  and  the  deed  was 
subsequently  litigated,  and  its  validity  recognis- 
ed. 

8.  The  upe  by  the  recorder  of  deeds  of  tlie  let- 
ters "L.  S."  is  a  sufficient  representation  of  the 
■eal  of  a  corporate  grantor  in  a  recorded  deed. 

4.  Where  one  is  appointed  trustee  of  real  es- 
tate, the  legal  title  to  which  is  conveyed  to  him 
by  the  several  owners  by  an  instrument  limiting 
his  power  to  convey  to  such  persons  only,  and 
at  the  time  and  in  the  manner  the  cestuis  oue 
tmstent  might  designate,  the  provision  is  for 
the  benefit  of  the  cestuis  que  truatent,  and  can 
be  waived. 

5.  Where  a  trust  deed  was  executed  by  the 
owners  of  real  estate,  who  conveyed  the  title 
thereof  to  a  trustee,  limiting  the  power  of  the 
trustee  to  convey  only  to  such  persons  and  at 
the  time  and  in  the  manner  the  cestuis  que 
trustent  might  designate,  the  act  of  the  cestuis 
que  trustent  conveying  to  one  of  their  number, 
and  that  one  and  the  trustee  joining  in  a  convey- 
ance of  the  land  to  plaintiff,  was  a  waiver  of  the 
condition  in  the  deed. 

6.  Where  defendant  in  an  action  of  ejectment 
sets  up  title  in  himself  by  adverse  i)os8es8ion, 
be  assumes  the  burden  of  proving  it. 

7.  Where  all  the  parties  to  the  record  in  an 
ejectment  action  subsequently  to  the  execution 
of  a  deed  to  the  property  by  certain  persons  as 
beirs  of  an  owner  thereof  treated  and  dealt 
with  the  title  as  though  no  heirs  of  such  owner 
bad  failed  to  join  in  tlie  conveyance,  a  presump- 
tion arises  that  all  the  heirs  parted  with  what 
title  they  possessed. 

8.  The  fact  that  the  heirs  of  a  man  named 
"Clark"  wrote  their  names  "Clarke"  to  a  deed 
to  property  inherited  from  him  is  not  an  irreg- 
ularity that  will  defeat  the  conveyance. 

9.  Where  plaintiff  in  an  action  of  ejectment 
•et  up  title  by  legal  conveyances,  and  establish- 

■RtbearlDS  denlsd. 
^  (.  8e«  Advwae  Possaaglon,  voL  1,  Cent.  Dig.  |  661. 


ed  a  prima  facie  case,  and  defendant  set  np  ti- 
tle by  adverse  possession,  and  offered  proof  ia 
support  of  it,  the  question  of  the  superiority 
of  their  respective  rights  was  for  the  jury. 

10.  In  an  action  of  ejectment  in  which  plain- 
tiff claimed  title  to  the  land  in  controversy  by 
legal  conveyances,  a  deed  to  the  property  by  one 
through  whom  plaintiff  claimed,  purporting  to 
pass  the  title  to  a  corporation,  not  a  party  to 
the  record,  offered  by  defendant  to  show  that 
plaintiff  could  not  be  the  owner,  is  entitled  to 
no  weight  as  evidence,  where  it  appears  that  the 
deed  had  been  litigated,  and  declared  to  be  a 
fraud  on  the  grantor,  as  having  been  executed 
by  another  as  attorney  in  fact  of  the  grantor, 
without  the  requisite  authority. 

Appeal  from  Circuit  Court,  Crook  County; 
W.  L>.  Bradstaaw,  Judge. 

Action  by  Charles  AltschnI  against  Wil- 
liam T.  Casey  relative  to  the  ownership  of 
real  property,  the  plaintiff  claiming  through 
legal  conveyances  from  the  general  govern- 
ment, and  the  defendant  by  adverse  posses- 
sion. The  trial  resulted  In  a  Terdlct  and 
judgment  for  the  plalntlS,  and  the  defendant 
appeals.    Affirmed. 

B.  8.  Huntington,  for  appellant  0.  B.  S. 
Wood,  for  respondent 

WOLVERTON,  J.  After  Introducing  • 
patent  from  the  United  States  to  the  Wil- 
lamette Valley  ft  Cascade  Mountain  Wagon 
Hoad  Company,  plaintiff  Introduced  a  deed 
from  the  company  toH.K.  W.Clark,  with  ref- 
erence to  which  two  questions  arose;  First 
whether  it  waa  admissible  without  showing 
aliunde  that  the  company  was  an  Incorpora- 
tion; and,  second,  whether  It  waa  legally  ex- 
ecuted. It  purports  on  Ita  face  to  be  an  in- 
denture "between  the  Willamette  Valley  and 
Cascade  Mountain  Wagon  Boad  Company,  a 
body  corporate  under  the  laws  of  the  state  of 
Oregon,  party  of  the  first  part,  and  H.  K.  W. 
Clark,  •  •  •  party  of  the  second  part"; 
is  signed  "Luther  Elklns,  President  of  the 
Willamette  Valley  and  Cascade  Mountain 
Wagon  Boad  Company,"  and  "James  Elkins, 
Secretary  of  s.:id  Company,"  the  letters  "L. 
S."  appearing  beneath  these  signatures;  and 
was  "sealed  and  delivered  In  presence  of"  Eli 
Carter  and  Jas.  L.  Cowan.  The  notary  be- 
fore whom  the  same  waa  acknowledged  cer- 
tifies that  the  officers  signing  executed  the 
instrument  for  and  on  behalf  of  said  com- 
pany for  the  uses  and  purposes  mentioned. 

Answering  the  first  objection,  it  must  be 
conceded  that  a  corporation  must  have  a  le- 
gal existence,  and  be  capable  of  taking  a  con- 
veyance, otherwise  a  deed  purporting  to  con- 
vey land  to  It  will  be  a  nullity.  But  when 
we  turn  back  to  the  patent  we  find  that  the 
Legislature  of  the  state  has  recognized  the 
road  company  as  capable  of  taking,  because 
it  has,  by  an  act  approved  October  24,  1866, 
donated  lands  to  the  company,  and  the  Unit- 
ed States  government  has  so  recognized  it  by 
conveying  to  it  by  patent  These  things, 
coupled  with  the  fact  that  the  company  as- 
sumed to  convey  the  same  lands  as  and  in 
the  capacity  of  a  body  corporate  under  the 
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laws  of  the  state  of  Oregon,  are  enough,  pri- 
ma facie  at  least,  to  establish  its  legal  en- 
tity as  a  corporation,  if  It  were  necessary 
otherwise  to  prove  It  after  the  deed  has  it- 
self recited  the  fact. 

As  to  the  grantor's  authority  to  execute, 
we  agree  with  counsel  for  the  respondent 
that  the  fact  that  It  appears  upon  the  face 
of  the  deed  that  the  corporation  caused  It  to 
be  executed,  which  deed  has  since  been  recog- 
nized as  valid  (Cahn  t.  Barnes  [C.  C]  7 
Sawy.  48,  5  Fed.  326),  is  sufficient,  after  a 
lapse  of  more  than  30  years,  to  establish  pre- 
sumptively the  requisite  authority  thereto. 

The  second  objection  Is  fully  answered  by 
the  case  of  Moore  v.  Willamette  T.  &  L.  Co., 
7  Or.  359,  the  facts  of  which  are  almost  Iden- 
tical with  those  developed  here,  the  one  sig- 
nal exception  being  that  what  is  claimed  to 
be  the  corporate  seal  here  Is  Indicated  by  the 
letters  "L.  S.,"  while  In  that  case  it  Is  writ- 
ten out  "Seal  of  Corporation."  It  will  be 
noted  that  the  instiniment  was  proven  in  this 
case  by  the  record  of  deeds,  not  by  a  produc- 
tion of  the  original.  In  a  similar  instance  it 
was  said  In  Holbroolc  v.  Klchol  and  Pretty- 
man,  36  111.  101,  164:  "Inasmuch  as  the  im- 
pression of  the  device  of  the  seal  cannot  be 
transferred  from  the  Instrument  to  which  it 
is  affixed  to  the  record,  by  the  officer  making 
the  record,  It  Is  only  necessary  that  he 
should,  in  some  appropriate  mode,  indicate 
that  a  seal  was  affixed  to  the  certificate. 
And  when  the  letters  'L.  S.,'  the  word  'Seal,' 
or  a  scroll  is  employed  for  that  purpose,  no 
reason  is  perceived  why  it  is  not  sufficient. 
It  Is  not  to  be  expected  that  the  officer  mak- 
ing the  record  of  the  original  Instrument  can 
make  a  fac  simile  of  the  impression  of  the 
seal.  So  that,  where  the  seal  on  tlie  original 
is  indicated  on  the  record  or  a  copy  in  the 
manner  we  have  specified,  it  must  be  held 
to  answer  the  requirements  of  the  law." 
See,  also,  Bucklen  v.  Ilasterlik  (III.)  40  N.  E. 
561.  In  the  light  of  these  authorities,  when 
the  position  of  the  seal  with  relation  to  the 
signatures  of  the  officers  executing  is  con- 
sidered, we  may  well  assume  that  it  was  in- 
tended to  indicate  the  seal  of  the  corporation, 
so  that  the  fact  of  the  recording  officers'  in- 
dication of  the  corporate  seal  by  the  letters 
"Ii.  8."  does  not  In  reality  differentiate  or 
distinguish  this  case  from  that  of  Moore  y. 
Willamette  T.  &  L.  Co.,  supra,  and  the  deed 
must  be  held  to  have  been  In  form  legally  ex- 
ecuted. It  was  therefore  properly  admitted 
in  evidence. 

The  next  deed  In  the  chain  of  plaintlfT's 
title  is  from  H.  K.  W.  Clark  to  David  Cahn, 
executed  September  1,  1871.  It  recites  a  con- 
sideration of  $1,  and  conveys,  among  others, 
the  premises  In  dispute.  It  further  recites 
that  "the  property  hereby  granted  was  de- 
livered unto  the  party  of  the  first  part  by  and 
through  a  deed  of  conveyance  dated  August 
19,  A.  D.  1871,  executed  and  delivered  by  the 
said  Willamette  Valley  and  Cascade  Moun- 
tain Wagon  Road  Company  to  the  said  party 


of  the  first  part  [being  the  deed  heretofore 
In  this  opinion  discussed].  But  this  convey- 
ance is  nevertheless  made  to  the  said  party 
of  the  second  part  only  upon  the  express 
trust  that  he  the  said  party  of  the  second 
part  shall  and  will  hold  all  the  property  here- 
by granted  to  the  use  of  T.  Egentou  Hogg, 
Alexander  Weill  and  the  said  party  of  the 
first  part,  and  that  he  will  sell,  mortgage, 
convey  or  otherwise  dispose  of  said  property 
or  any  part  thereof  to  and  only  to  such  per- 
son or  persons,  party  or  parties,  corporation 
or  corporations  and  at  such  and  only  such 
time  or  times  and  In  such  and  only  in  such 
manner  and  upon  such  terms  as  the  said  T. 
Egenton  Hogg,  Alexander  Weill  and  tlie  said 
party  of  the  first  part,  or  in  case  of  the  death 
of  any  of  the  last  named  parties  then  as  the 
snrvlvor  or  survivors  of  said  three  parties 
and  the  executors  or  administrators  of  the 
deceased  party  or  parties,  but  not  the  heirs 
or  legatees  of  eitlter,  shall  in  writing,  such 
writing  to  be  by  them  severally  subscribed 
and  duly  acknowledged,  name  and  aiH^olut 
and  determine,  and  in  case  of  any  sale  or 
sales  or  other  disposition  of  said  proi)erty  or 
of  any  part  thereof  shall  and  will  at  once  ap- 
ply the  proceeds  arising  from  such  sale  or 
other  disposition  so  far  as  shall  be  necessary 
to  the  payment  of  the  money  advances  that 
have  heretofore  been  made  by  the  said  Weill 
and  the  said  party  of  the  first  part  in  the 
purchase  of  said  property,  the  amount  of 
which  said  advances  have  been  determined 
by  the  parties  and  are  specifically  set  forth  in 
a  written  agreement  executed  between  the 
said  Hogg,  Weill  and  the  said  party  of  the 
first  part,  wtilch  agreement  is  of  even  date 
herewith.  And  to  the  payment  of  such  fiu-- 
ther  or  additional  money  advances  as  the 
said  Weill  and  the  party  of  the  first  part  may 
hereafter  make  pursuant  to  the  terms  of  the 
said  written  agreement.  And  the  interest 
that  shall  have  accrued  upon  any  and  all  ad- 
vances according  to  the  provisions  of  said 
agreement  and  after  the  payment  of  all  said 
advances  and  interest  shall  and  will  pay  all 
the  balances  of  the  proceeds  of  the  sale  or 
sales  or  other  disposition  of  said  property  if 
any  such  balance  there  shall  be  unto  the 
said  Hogg,  Weill  and  party  of  the  first  part, 
their  heirs,  executors,  administrators  and  as- 
signs in  tie  proportion  of  their  respective 
interests  therein,  determined  and  declared  ia 
said  written  agreement,  and  shall  and  will 
convey  all  of  said  property  that  shall  then  re- 
main undisposed  unto  the  three  parties  last 
aforesaid  according  to  the  provIsion^  of  said 
written  agreement,  a.  copy  of  which  agree- 
ment is  placed  with  this  instrument  in  the 
liauds  of  the  said  party  of  the  sei-oud  part  for 
his  information.  And  this  conveyance  is 
made  upon  the  further  trust  that  the  said 
party  of  the  second  part  shall  and  will  at  an.v 
time  when  so  requested  in  writing  by  the 
said  party  of  the  first  part  and  the  said 
Weill  and  Hogg,  such  writing  to  be  executed 
and  acknowledged  by  them  severally,  appoint 
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and  make  such  one  or  more  of  tbe  parties 
making  the  request  or  sucb  other  person  or 
persons  as  shall  be  named  therein  bis  attor- 
ney In  fact  to  sell  and  convey  said  land  or 
such  parts  thereof  as  shall  remain  unsold  at 
the  time  of  such  appointment."  Following 
this  is  •  deed  from  Sarah  M.  Clarke,  widow 
of-  H.  K.  W.  Clarfc,  deceased,  to  Alexander 
Weill,  of  date  April  9,  1879,  conveying  to  him 
all  her  right,  title,  and  interest  in  tbe  lands 
conveyed  by  H.  K.  W.  Clark  to  Cahn  in  trust 
for  Weill,  Hogg,  and  Clark;  a  deed  from 
Fred  K.  W.  Clarke,  of  same  date,  to  Alex- 
ander Weill,  conveying  all  bis  interest  in 
the  land;  a  deed  bearing  date  February  18, 
1879,  from  T.  Bgenton  Hogg  to  Alexander 
Weill,  of  all  his  right,  title,  and  interest  in 
the  grant;  a  power  of  attorney  of  date  May 
13,  1884,  from  Alexander  Weill  and  wife  to 
David  Cahn  and  Eugene  Meyer,  authorizing 
tbem,  either  Jointly  or  severally,  to  sell  and 
convey  their  interest  in  the  grant;  and  a 
deed  of  date  March  31,  1893,  from  David 
Cahn  and  wife  and  Alexander  Weill  and 
wife,  by  Eiugene  Meyer,  their  attorney  in 
fact,  to  Charles  Altscbul,  tbe  plalutifC.  It  is 
objected  that  this  record  Is  insufficient  to 
vest  the  legal  title  to  tbe  premises  in  dis- 
pute in  the  plaintiff,  and  that  it  was  error  in 
tbe  court  to  instruct  the  Jury  that  it  had  that 
effect;  tbe  principal  reasons  urged  being 
that  the  deed  from  Clark  to  Cahn  conveyed  a 
mere  naked  legal  title,  and  that  by  tbe  terms 
thereof  it  was  made  a  condition  precedent  to 
Cahn's  disposing  of  the  property  that  he 
should  first  have  the  authority  thereto  of  the 
cestuis  que  trusteut,  executed  in  the  manner 
designated,  and,  no  such  consent  having  been 
shown,  no  title  passed  from  Cahn.  Cahn  liad 
more  than  a  naked  power.  He  had  tbe  legal 
title,  which  he  held  in  trust  for  Weill,  Hogg, 
and  Clark,  but  no  other  interest.  The  sole, 
equitable  title  was  in  Weill,  Hogg,  and  Clark, 
and  manifestly  it  was  to  protect  tbem  that 
the  clause  was  inserted  in  the  deed  by  which 
Cahn  covenanted  to  sell  only  to  such  persona 
and  at  tbe  time  and  in  the  manner  that  they 
might  name,  appoint,  or  designate.  It  may 
be  admitted,  we  think,  that  Cahn  could  not 
make  a  conveyance  so  as  to  carry  the  title 
without  such  assent,  manifested  in  tbe  man- 
ner designated;  but  it  seems  clear  that  the 
cestuis  que  trnstent,  for  whose  benefit  the 
stipulation  is  contained  in  the  trust  deed, 
could  waive  tbe  condition  either  expressly  or 
by  Implication,  and  when  they  bad,  by  apt 
conveyances,  parted  with  all  their  Interest 
In  the  subject  of  the  trust,  what  more  can  be 
urged  indicating  such  a  waiver?  Mrs.  Clark, 
the  widow  of  H.  K.  AV.  Clark,  and  Fred  K: 
W.  Clark,  first  conveyed  all  their  interest  to 
Weill,  one  of  the  cestuis  que  trustent,  and 
then  Hojtg  likewise  conveyed  to  Weill;  thus 
divesting  themselves  of  all  right,  title,  in- 
terest, power,  or  control  over  the  property, 
leaving  Weill  as  the  sole  remaining  cestui 
que  trust.  Subsequently  Weill  and  Cahn 
Join  in  a  deed  to  tiie  plaintiff.    Thus  all  par- 


ties connected  with  the  trust  affair,  so  far  as 
it  was  within  their  power,  by  deed  and  con- 
veyance divested  themselves  of  every  right 
or  interest  they  had  or  possessed  in  the  entire 
subject  of  the  trust.  Suppose  that  the  trus- 
tee and  cestuis  que  trustent  had  on  tbe  day 
following  the  execution  and  delivery  of  tbe 
trost  deed  all  Joined  in  one  deed  to  some 
third  party,  thus  disregarding  tbe  stipulation 
tonching  tbe  direction  of  the  cestuis  que  trus- 
tent, could  it  be  said  that  such  a  deed  would 
not  be  effective  to  convey  a  valid  title?  Who 
could  lay  any  objection  to  it,  or  deny  its  ab- 
solute validity?  Certainly  not  the  trustee, 
as  he  would  have  Joined  with  the  cestuis  que 
trustent  in  conveying.  Nor  with  any  greater 
reason  could  the  cestuis  que  trustent  object, 
as,  by  Joining  with  the  trustee,  they,  if  not 
expressly,  would  have  by  tbe  strongest  kind 
of  implication  authorized  the  conv^ance,  and 
thus  have  waived  their  right  to  insist  upon 
Cahn's  covenant  in  that  regard.  Neither  of 
these  parties  could  question  the  title  thus 
conveyed,  and  none  other  could  question  it, 
as  no  one  else  would  have  bad  any  interest 
in  the  property.  Now,  is  it  any  more  objec- 
tionable that  all  the  other  cestuis  que  trus- 
tent have  conveyed  to  one  of  their  number, 
who,  having  thus  acquired  their  entire  inter- 
est, has  joined  with  the  trustee  and  conveyed 
to  the  plaintiff?  The  effect  in  either  case 
would  manifestly  be  the  same.  The  gran- 
tee's title  would  be  such  that  none  of  tbe  par- 
ties to  the  transfer  could  question  it,  and,  if 
good  against  them,  they  together  having  for- 
merly been  invested  with  the  whole  title,  it 
would  be  good  against  every  other  person. 
Including  the  defendant. 

It  may  be  stated  in  this  relation  that  it  is 
not  indispensable  that  the  plaintiff  in  an  ac- 
tion of  ejectment  should  show  a  perfect  inde- 
fensible estate  in  fee  simple  to  auttiorize  a 
recovery  against  one  who  can  establish  no 
legal  right  in  property  or  in  possession.  It  is 
suflicient  that  he  shows  prima  facie  a  good 
title;  that  is,  one  that  is  apparently  good. 
It  is  true  that  the  defendant,  so  to  speak, 
may  fold  his  arms,  and  await  the  eHtublish- 
ment  of  plaintiff's  title,  since  tbe  burden  of 
proof  is  upon  the  latter,  but  he  cannot  defeat 
the  plaintiff's  title  by  showing  title  in  anoth- 
er or  in  himself  unless  he  plead  it.  If,  how- 
ever, be  sets  up  such  title  in  another  or  in 
himself,  be  assumes  the  burden  of  proving  it, 
as  the  plaintiff  is  required  to  prove  his  title, 
and  it  is  not  Incumbent  upon  plaintiff  nega- 
tively to  establish  the  nonexistence  thereof, 
but  he  may  stand  upon  his  prima  facie  case, 
if  he  so  desires,  and,  if  it  proves  to  be  the 
better  title,  he  will  prevail.  Tyler,  EJectm. 
74;  10  Am.  Eng.  Encyc.  Law  (2d  Ed.)  481, 
532;  Moore  v.  Willamette  T.  &  L.  Co.,  supra; 
PhlUlppi  V.  Thompson,  8  Or.  428;  Greenleaf 
V.  Birth,  6  Pet.  302,  8  L.  Ed.  406;  Zerlngne 
V.  Williams.  15  La.  Ann.  70;  Parker8i>urg 
Industrial  Co.  v.  Schultz,  43  W.  Va.  470,  27 
S.  E.  255;  Iiewis  v.  Uoguette,  3  Stew.  & 
P.  184. 
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In  this  connection  objection  Is  made  that 
Oahn  bad  no  power  or  authority  to  substitute 
another  to  convey  in  his  name.  But  the  con- 
tingency is  provided  for  in  the  deed.  There 
is  also  another  olijectlon — that  no  proof  was 
offered  sliowlng  that  Mrs.  Claris  and  Fred  K. 
AV.  Clark  were  the  sole  heirs  of  H.  K.  W. 
Clark,  deceased.  As  to  this  we  are  In  some 
doubt,  but  when  we  come  to  consider  that  all 
the  parties  to  the  record  have  subsequently 
treated  and  dealt  with  the  title  as  though  no 
other  was  interested  therein,  we  think  it  may 
be  fairly  presumed  that  all  the  heirs  have 
parted  with  what  title  they  possessed.  That 
Mrs.  Clark  and  Fred  K.  W.  Clark  appear  to 
have  written  their  names  "Clarke"  is  clearly 
not  an  irregularity  that  will  defeat  the  con- 
veyance. Newell,  Ejectm.  586.  We  are  Im- 
pressed that  the  patent  and  deeds  "noticed  In 
this  opinion  were  sufficient  prima  facie  to 
vest  the  legal  title  In  tlie  plaintiff.  Nor  did 
the  trial  court  err  in  so  instructing  the  Jury. 
The  defendant  set  up  title  In  himself  by  ad- 
verse possession,  and  offered  much  proof  to 
establish  It.  The  court  Instructed  fully  as 
to  his  contention,  and,  having  done  so,  the 
instruction  as  to  the  effect  of  the  patent  and 
deeds  should  be  read  In  connection  with  It, 
and  the  Jury  must  have  so  understood  It. 

Another  objection  should  be  noticed.  The 
defendant  offered  In  evidence  a  deed  from 
Weill  to  the  Willamette  Valley  &  Coast  Kali- 
road  Company,  incorporating  a  contract  be- 
tween Hogg  end  Weill,  awarding  the  former 
an  oirtlon  for  two  years  to  purchase  the  wag- 
on road  grant,  through  which  it  is  claimed 
that  the  title  to  the  property  became  vested 
in  tlie  Willamette  Valley  &  Coast  Railroad 
Company,  and  hence  that  plaiutiflr  could  not 
be  the  owner.  These  Instruments  are  of  no 
legal  consequence,  however,  as  they  have 
been  declared  void,  and  the  pretended  deed  a 
fraud  upon  Weill,  having  been  executed  by 
Hogg  as  his  attorney  in  fact,  but  without  the 
reciuislte  authority.  See  Aitschul  v.  Hogg  et 
al.  (C.  C.»  «2  Fed.  539. 

Finding  no  error  In  the  record,  the  Judg- 
ment win  be  affirmed. 


OLIVER  V.  OREGON  SUGAR  CO. 
(Supreme  Court  of  Oregon.     June  13,  190i.) 

SALES — CONTROVERSIES — SETTLEMENT — CON- 
STBUCTIOS    OF   CONTRACT. 

1.  Plaintiff  in  1809  sold  beets  to  defendant  by 
the  ton,  the  beets  being  weighed  at  defendant's 
factory  on  the  railroad  scales.  A  controversy 
arose  as  to  the  amount  delivered,  and  it  was 
agreed  that  during  the  next  season  plaintiff 
should  load  with  beets  specified  ears,  in  which 
beet.s  Iind  been  delivered  in  1899,  and  that  the 
cars  should  l>e  weighed  on  corrected  scales,  and 
an.v  flifferenoe  in  weight  should  be  adjusted. 
The  cars  were  loaded  as  agreed,  but  defendant 
refused  to  take  them  on  the  ground  that  they 
were  not  properly  loaded :    and,  in  an  action  bj' 

{)laintifT  for  the  price  of  the  beets  sold  in  18!>fl, 
le  alleged  the  inaccuracy  of  the  railroad  scales. 
Held,  that  plaintiff  could  testify  as  to  the  con- 
dition of  the  railroad  scales  in  1899. 


2.  Conceding  that  the  compromise  agreemenc 
admitted  the  inaccuracy  of  the  scales,  the  admis- 
sion of  the  testimony  was  harmless. 

3.  Where,  on  api>eal,  the  bill  of  exceptions 
shows  an  objection  to  a  deposition  as  not  taken 
in  compliance  with  the  stipulation  therefor,  and 
tlie  bill  contains  a  statement  that  the  objec- 
tion was  overruled,  and  a  copy  of  the  stipula- 
tion that  the  deposition  of  the  witness  should  be 
taken,  but  there  is  nothing  to  show  in  what 
resppct  it  differed  from  the  stipulation,  there  is 
DO  foundation  for  an  assignment  of  error  as  to 
the  overruling  of  the  objection. 

4.  Objections  to  a  deposition  on  a  ground  go- 
ing only  to  the  time  or  manner  of  taking  xh>- 
same  must  be  presented  by  a  motion  to  suppress, 
and  cannot  be  made  for  the  first  time  at  the 
trial. 

5.  Where,  on  appeal,  it  appears  that  an  ob- 
jection to  the  admission  of  a  deposition  in  evi- 
dence, going  only  to  the  time  or  manner  of 
taking  the  same,  was  overruled,  it  is  to  be  pre- 
sumed that  it  was  first  made  at  trial. 

(i.  Plaintiff  sold  Ijeets  to  defendant  by  the  ton. 
the  lx>ets  lieing  weighed  in  car-load  lots  at  de- 
fendant's factory  on  the  railroad  scales:  and. 
a  controversy  arising  as  to  the  number  of  ton.s 
delivered,  it  was  agreed,  by  way  of  settlement, 
that  during  the  next  .sea.son  plaintiff  should  loaJ 
specified  cars,  in  which  bepts  had  Ijeen  deliver- 
ed :  that  they  should  be  weighed  on  corrected 
scales,  and  any  difference  in  weight  should  be 
adjusted.  Held,  in  an  action  for  the  price  of 
heetB  delivered  in  1800,  that  it  was  a  question 
for  the  jury  whether  a  certain  car  furnished  un- 
der the  compromise  agreement  was  intended  by 
the  parties  to  be  used  as  a  substitute  for  one  of 
the  cars  specified  in  the  agreement. 

Appeal  from  Circuit  Court,  Union  County: 
Robert  Eakin,  Judge. 

Action  by  B.  W.  Oliver  against  the  Oregon 
Sugar  Company.  From  a  Judgment  in  favor 
of  plaiiitifF,  defendant  appeals.    Affirmed. 

See  TO  Pac.  902. 

In  the  year  18.99  the  plaintiff  and  Turner 
Oliver,  who  has  since  assigned  his  interest 
to  the  plaintltr,  sold  and  delivered  to  the 
defendant  33  car  loads  of  beets  at  a  stipu- 
lated price  per  ton,  and  this  action  is  brought 
to  recover  a  balance  alleged  to  be  due  there- 
on. The  beets  were  shipped  In  U.  P.  steel 
cars,  O.  S.  L.  cars,  and  O.  R.  &  X.  cars, 
and  were  weighed  In  car-load  lots  at  defend- 
ant's factory,  on  the  scales  of  the  railway 
company.  After  they  had  been  manufac- 
tured into  sugar  a  controversy  arose  as  to 
the  number  of  tons  actually  delivered,  it 
being  alleged  that  the  scales  upon  which 
the  cars  had  been  weighed  were  inaccurate. 
As  a  basis  for  tlie  settlement  of  such  c«n- 
troversy,  the  following  written  agreement 
was  entered  Into  between  the  parties:  "Thi< 
agreement  made  and  entere<l  into  this  2nd 
day  of  February,  A.  D.,  1900,  between  the 
Oregon  Sugar  Company  (incorporate<l)  at  Iji 
Grande,  Oregon,  party  of  the  firat  part,  and 
E.  W.  Oliver  and  Turner  Oliver,  parties  of 
the  second  part.  Wltnesseth— That  whereas 
a  dispute  has  arisen  and  exists  between  said 
parties  as  to  the  weights  of  all  beets  deliver- 
ed by  said  second  parties  to  said  first  party 
In  car-load  lots  during  the  season  of  !>:». 
on  account  of   the  Inaccuracy   of   the   rail- 

•[  4.  See  Depositions,  vol.  It,  Cent.  Dig.  |{  30>,  3i>. 
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road  scales  at  the  Sugar  factory  of  said 
first  party,  and  whereas  said  parties  haye 
been  unable  heretofore  to  agree  upon  a  basis 
for  the  settlement  of  the  differences  between 
them  It  Is  now  hereby  mutually  agreed  by  and 
between  the  parties  hereto,  that  said  first  par- 
ty will  procure  for  said  second  party  during 
the  beet  delivering  season  of  1900  the  fol- 
lowing cars,  which  were  used  in  shipping 
beets  to  the  Sugar  factory  during  the  sea- 
son of  1890,  to  wit:  U.  P.  all  steel  car  No. 
81,707,  O.  S.  L.  car  No.  3,725  and  O.  R.  & 
X.  car  No.  1,140,  which  cars  shall  be  loaded 
by  said  second  parties  during  the  campaign 
of  1900  in  the  same  manner  as  said  cars 
were  loaded  during  the  campaign  of  1899, 
yiz.— loaded  full,  with  the  sides  built  up 
with  rows  of  beets  and  rounded  oflt  as  full 
as  the  cars  will  bold,  and  with  the  same 
number  of  wagon  loads  as  they  were  re- 
spectively loaded  with  during  the  campaign 
of  1890,  and  that  the  wagon  loads  of  beets 
so  used  in  loading  said  cars  shall  be  weighed 
by  said  second  parties  before  loading  same 
on  the  cars,  and  said  car  loads  of  beets  shall 
be  weighed  on  corrected  scales  at  La  Grande, 
said  Wagon-load  weights  being  used  in 
checking  up  with  said  car-load  weights  in 
determining  the  accuracy  of  such  weights, 
and  it  is  mutually  agreed  that  such  verified 
car-load  weights  shall  be  used  as  a  basis  for 
estimating  the  weights  of  all  car  loads  of 
beets  delivered  at  said  Sugar  factory  by  said 
second  parties  during  the  season  of  1809, 
and  that  said  second  parties  shall  be  paid  by 
said  first  party  for  any  shortage  such  veri- 
fied weights  sliall  show  to  exist  on  account 
of  the  factory  w^elghts  made  in  1809,  at  the 
prices  called  for  by  the  conti-act  under  which 
said  beets  were  delivered  in  1899,  and  that 
said  first  party  will  pay  interest  on  such  de- 
ferred payments  from  the  time  such  purchase 
price  would  have  been  due  in  1809,  to  the 
time  when  such  payment  shall  have  been 
made  in  the  campaign  in  1900,  at  the  rate  of 
ten  per  cent,  per  annum."  At  the  time  the 
test  cars  referred  to  in  the  agreement  were 
needed  In  1000,  neither  the  U.  P.  nor  the 
O.  S.  L.  car  specified  could  be  secured,  but 
by  agreement  of  the  parties  two  others  were 
substituted  for  them,  and  used  in  their  pla- 
ces. The  O.  R.  &  N.  car,  however,  was  in 
the  yard  at  La  Grande.  It  was  not  used, 
and  there  is  a  conflict  in  the  testimony  as 
to  the  reason  therefor.  The  plaintiff  says 
that,  when  he  and  the  superintendent  of  the 
defendant  went  into  the  yard  to  look  for 
the  cars  named  in  the  compromise  agree- 
ment, they  found  the  O.  R.  &  N.  car  only; 
that  It  was  loaded  with  beets,  and  standing 
on  the  railway  track  along  with  other  cars; 
that  he  told  the  superintendent  that  it  did 
not  matter  to  him  whether  the  defendant  fur- 
nished the  particular  cars  specltled  In  the 
contract,  and,  if  it  would  furnish  others  of 
the  same  capacity,  it  would  answer  the  pur- 
pose. The  defendant's  testimony,  on  the 
other  hand,   is  to   the   effect   that  plaintiff 


refused  to  accept  the  O.  R.  &  N.  car  be- 
cause It  was  too  small.  A  day  or  two  later 
the  defendant  sent  from  La  Grande  to  Alicel 
one  U.  P.  car  and  one  O.  S.  I*  car,  which 
plaintiff  contends  he  loaded  in  the  same  man- 
ner as  the  cars  were  loaded  the  previous  year, 
but  the  defendant  refused  to  accept  them 
as  test  cars  on  the  ground  that  they  were 
not  properly  loaded.  The  plaintiff  bad  a 
verdict  and  Judgment  in  the  court  below, 
and  the  defendant  appeals.  The  assign- 
ments of  error  relate  to  the  ruling  of  the 
court  in  the  admission  of  testimony  and 
in  its  Instructions  to  the  jury. 

J.  L.  Rand  and  I^eroy  Lomax,  for  appel- 
lant. W.  M.  Ramsey  and  Turner  Oliver,  for 
respondent 

BE:.AN,  J.  (after  stating  the  facts).  The 
questions  of  fact  on  the  trial  were  wliether 
the  O.  S.  L.  car  sent  by  the  defendant  to 
the  plaintiff  in  1900  to  be  loaded  with  beets 
was  intended  by  the  parties  to  be  used  as  a 
substitute  for  the  O.  R.  &  N.  car  stiecifled 
in  the  agreement,  and  whether  the  test  cars 
were  loaded  in  the  same  manner  as  cars  of 
the  same  class  were  loaded  the  previous 
year.  The  admission  of  Turner  Oliver's  tes- 
timony as  to  the  condition  of  the  scales  up- 
on which  the  cars  loaded  with  beets  were 
weighed  during  the  season  of  1890  is  assign- 
ed as  error.  The  plaintiff  alleges  that  the 
scales  "were  so  grossly  inaccurate  and  out 
of  order  that  the  weights  made  thereon  were 
of  no  use  in  determining  how  many  tons  of 
beets  were  actually  contained  in  said  33 
car  loads  so  delivered  or  any  of  them." 
This  averment  is  denied  by  the  answer,  and 
the  evidence  objected  to  was  tlierefore  with- 
in the  issues.  It  was  competent  also  for 
the  purpose  of  showing  that  the  difference  in 
the  weight  of  the  cars  loaded  with  beets  in 
18;>9  and  of  the  test  cars  In  1900  was  due 
to  a  defect  and  inaccuracy  in  the  scales,  and 
not,  as  defendant  would  seem  to  contend,  to 
the  manner  in  which  they  were  loaded.  It 
is  said  that  tlie  Inaccuracy  of  the  scales  is 
admitted  by  the  compromise  agreement  of 
liKX),  and  therefore  the  proof  objected  to 
was  immaterial.  The  pleadings  of  neither 
party  seem  to  have  been  framed  on  this 
theory,  but,  even  If  true,  the  admission  of 
the  testimony  was  harmless  error. 

The  second  assignment  of  error  relates  to 
the  overruling  of  defendant's  objection  to 
the  reading  of  the  deposition  of  one  Toinby. 
The  objection  is  that  the  deposition  was  not 
taken  "in  compliance  with  the  stipuhitlou  for 
taking  the  same,"  but  in  what  resi)ect  It  dif- 
fered from  the  stipulation  cannot  be  ascer- 
talne<l  from  the  hill  of  exceptloua  Neither 
the  deposition,  nor  any  portion  thereof,  is 
made  a  part  of  the  record.  The  bill  of  ex- 
ceptions contains  nothing  but  the  objec-tion, 
a  statement  tliat  It  was  overruled,  and  de- 
fendant's exceptions,  together  with  what  ap- 
pears to  be  a  copy  of  a  stipulation  that  the 
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deposition  of  tbe  witness  should  be  talcen 
at  any  time  previous  to  March  15,  1003,  be- 
fore Benjamin  Pope,  a  notary  public  for  the 
state  of  Illinois,  residing  at  Duquoin,  upon 
Interrogatories  and  cross-interrogatories  at- 
tached. There  Is  nothing  therefore  in  the 
bill  of  exceptions  upon  which  to  base  the 
assignment  of  error.  Objections  to  the  ad- 
mission In  evidence  of  a  deposition  on  a 
ground  going  only  to  the  time  or  manner 
of  taking  the  same  must  be  presented  by  a 
motion  to  suppress,  and  cannot  be  made  for 
the  first  time  at  the  trial.  Sugar  Pine  Lum. 
Co.  V.  Garrett,  28  Or.  168,  42  Pac.  129;  Fos- 
ter T.  Henderson,  29  Or.  210,  45  Pac.  899. 
In  the  absence  of  a  showing  to  the  contrary, 
we  must  assume,  in  support  of  the  ruling  of 
the  court  below,  that  the  objection  in  this 
case  was  of  the  character  indicated. 

The  remaining  assignments  of  error  arise 
upon  objections  to  Instructions  given,  and 
are  practically  two— first.  In  submitting  to 
the  jury  the  question  as  to  whether  tbe  O. 
S.  li.  test  car  furnished  to  the  plaintiff  by 
the  defendant  in  1900  in  pursuance  of  tbe 
compromise  agreement  was  Intended  by  the 
parties  to  be  used  as  a  substitute  for  tbe  O. 
R.  &  N.  car  specified  in  tbe  agreement;  and, 
second,  In  instructing  the  jury  that  if  plain- 
tiff loaded  the  test  cars  "substantially  In  the 
same  manner  and  with  substantially  the 
same  number  of  wagon  loads  as  they  were 
respectively  loaded  In  1809,  viz.,  full,  with 
the  sides  built  up  with  rows  of  beets,  and 
rounded  off  as  full  as  the  cars  would  hold," 
they  should  find  for  the  plaintiu'. 

Tbe  ground  of  the  first  objection  Is  that 
the  Instruction  as  given  was  outside  the  evi- 
dence. The  entire  testimony  Is  attached  to, 
and  made  a  part  of,  the  bill  of  exceptions; 
and,  from  the  statement  already  made  as  to 
the  evidence  of  the  plaintiff  and  tbe  defend- 
ant on  this  point  it  la  apparent  that  It  was 
a  disputed  question,  and  therefore  one  prop- 
erly for  tbe  Jury.  Tbe  plaintiff  testifies  that 
near  the  close  of  the  beet  season  of  1000  he 
called  at  the  factory  of  tbe  defendant  to  see 
about  tbe  test  cars,  and  that  he  and  Mr. 
Stoddard,  the  defendant's  superintendent, 
went  out  into  the  yard  to  look  for  them;  that 
the  O.  R.  &  N.  car  was  the  only  one  they 
could  find;  that  It  was  loaded  with  beets, 
and  standing  on  the  track  with  other  cars 
similarly  loaded;  that  he  told  Stoddard  that 
It  did  not  matter  to  him  whether  he  re- 
ceived that  particular  car,  and  that,  if  he 
(Stoddard)  could  furnish  other  cars  of  the 
same  capacity,  it  would  be  satisfactory;  that 
he  did  not  refuse  to  accept  the  car,  and 
nothing  was  said  at  tbe  time  about  its  be- 
ing small;  that  the  next  day  Stoddard  sent 
down,  wltbout  any  explanation,  an  O.  8.  L. 
car  and  a  U.  P.  car  to  be  loaded  with  beets, 
and  they  were  so  loaded;  that  the  O.  S.  Ik 
car  was  of  about  tbe  same  capacity  as  the 
O.  R.  &  N.  car  named  in  the  contract.  This 
testimony  Is  controverted  In  some  respects 
by  Stoddard,  but  It  was  sufficient  to  Justify 


the  court  In  submitting  the  question  to  the 
Jury.  Tbe  recital  In  the  bill  of  exceptions 
that  there  was  no  evidence  offered  tending 
to  show  that  there  was  any  agreement  be- 
tween the  plaintiff  and  the  defendant  that 
the  test  cars  sent  down  should  be  used  In 
lieu  of  the  O.  R.  &  N.  car,  other  than  the 
mere  fact  of  sending  them  down,  is,  as  de- 
fendant seeks  to  Interpret  it,  a  conclusion 
not  warranted  by  the  evidence.  It  was 
probably  intended  by  the  court  as  a  state- 
ment that  there  was  no  evidence  on  that 
point  other  than  that  attached. 

The  other  Instraction  complained  of  is 
within  tbe  rule  announced  on  the  former  ap- 
peal of  this  case.  42  Or.  279,  70  Pac.  902. 
It  was  there  said:  "The  controlling  feature 
of  the  agreement  is  that  the  cars  shall  be 
loaded  by  the  plaintiff  in  1900  in  substantial- 
ly the  same  manner  as  they  were  loaded  tbe 
previous  year,  In  order  that  a  fair,  reasona- 
ble, and  Just  basis  may  be  obtained  from 
which  to  ascertain  the  number  of  tons  actual- 
ly delivered  in  that  year.  This  was  the 
manifest  object  of  the  agreement,  and  it 
should  be  given  such  a  construction  as  will 
accompilsh  the  intention  of  the  parties." 
This  is  not  an  action  on  the  contract  of  1900, 
and  therefore  the  doctrine  as  to  when  a 
plaintiff  may  recover  by  proving  substantial 
compliance  with  his  contract  has  but  little 
application.  The  action  is  for  beets  sold  and 
delivered  in  1809  under  another  contract. 
The  agreement  of  February,  190U,  was  in- 
tended merely  as  a  basis  for  settling  a  dis- 
pute as  to  the  quantity  of  beets  delivered. 
It  provided.  In  effect,  that  the  defendant 
should  furnish  plaintiff  three  cars  during  the 
beet  season  of  1900— one  each  of  the  three 
classes  of  cars  used  In  1899;  that  plaintiff 
should  load  them  In  the  same  manner  as  they 
were  loaded  the  previous  year,  and  the 
weights  thereof  should  be  used  as  a  basis 
for  determining  tbe  dispute.  The  important 
question,  then,  was  whether  the  cars  loaded 
by  the  plaintiff  in  1900  contained  the  same 
quantity  of  beets  as  similar  cars  loaded  by 
him  tbe  previous  year.  The  agreement  saya 
that  they  were  to  be  loaded  in  the  same  man- 
ner and  "with  the  same  number  of  wagon 
loads,"  but  contains  no  statement  as  to  the 
size  of  a  wagon  load,  or  the  quantity  of 
beets  which  it  contained.  The  mere  load- 
ing with  the  same  number  of  wagon  loads, 
therefore,  would  furnish  no  satisfactory 
standard  by  which  to  determine  whether 
the  cars  were  loaded  with  the  same  quantity 
of  beets.  Tbe  question  was  not  so  much  as 
to  the  number  of  wagon  loads  put  upon  the 
cars  In  1900,  as  It  was  whether  tbe  cars, 
after  they  were  loaded,  contained  substan- 
tially tbe  same  quantity  of  beets  as  the  cars 
loaded  in  1809,  and  that  question  was,  we 
think,  fairly  and  clearly  submitted  to  tbe 
Jury. 

It  follows  that  the  Judgment  of  the  court 
below  must  be  affirmed,  and  it  la  so  or^ 
dered. 
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JOHNSON  T.  UNION  PAO.  COAL  CO. 
(Supreme  Court  of  Utah.     May  28,  1904.) 

MA8TEB— INJURY  TO  SERVANT— LEX  LOCI— STAT- 
DTE  — COMMON  LAW  OF  ENGLAND— ENULISH 
DECISIONS— JURY  QUESTIONS— FELLOW  SERV- 
ANT—VICE  PRINCIPALS— RULES  FOB  PROTEC- 
TION OF  SERVANTS— DUTY  OF  MASTER— IN- 
S1HUCT10N8 — APPEAL  AND  ERROR— EVIDENCE 
— OPINION— ADMISSIBILITY. 

1.  AVhere  an  emploj'er  engaged  in  construct- 
ing a  railway  track  m  a  mine  shaft  let  down 
the  rails  used  in  constructing  the  track  without 
their  being  fastened  to  the  car  on  which  they 
were  being  conveyed,  so  that  one  of  the  rails 
slipped  over  the  end  of  the  car  and  fell  on  and 
injured  an  employ^  working  at  the  bottom  of 
the  shaft,  the  employer  is  liable  for  the  injuries, 
in  the  absence  of  proof  that  the  mode  of  letting 
the  rails  down  was  the  same,  or  equally  as  safe, 
as  the  mode  in  general  use  by  men  of  ordinary 
prudence  in  the  same  kind  of  business. 

2.  In  an  action  for  personal  injuries  the  law 
of  the  place  where  the  injuries  occurred  governs. 

3.  Uev.  St.  Wyo.  1899,  i  2095,  provides  that 
the  common  law  of  England,  as  modified  by 
judicial  deci8i<)pa,  so  far  as  the  same  is  of  gen- 
eral nature  ana  not  inapplicable,  and  all  declar- 
atory or  remedial  acts  or  statutes  made  in  aid 
thereof  or  to  supply  defects  therein,  etc.,  shall 
be  the  rule  of  decision  in  that  state.  Held 
that,  though  the  phrase  "common-law  of  Eng- 
land," used  in  the  statute,  does  not  include  the 
judicial  decisions  of  England  rendered  subse- 
quently to  July  4,  1770,  yet  as  evidence  of  what 
the  common  law  as  adopted  is  they  are  entitled 
to  respect,  and  in  particular  cases  may  properly 
be  regarded  as  conclusive. 

4.  The  common  law  of  England,  at  the  time  of 
Its  adoption  by  Rev.  St.  Wyo.  1899,  §  2605, 
had  no  relation  whatever  to  the  master's  lia- 
bility for  injuries  to  a  servant ;  and  hence  the 
decisions  of  the  English  courts  prior  to  the 
adoption  of  the  employer's  liability  act  (1880) 
are  not  binding  on  the  courts  in  a  case  involving 
the  right  of  a  servant  to  recover  from  his  mas- 
ter for  injuries  received  while  in  the  service  of 
the  muster. 

5.  In  an  action  by  an  employe  for  injuries  re- 
ceived while  working  at  the  bottom  of  a  mine 
shaft  by  the  slipping  of  a  rail  from  the  top  of 
a  car  on  which  rails  were  being  conveyed  with- 
out being  fastened  to  the  car,  whether  the  man- 
ner of  sending  the  rails  down  was  negligent, 
when  an  issue  in  the  case,  is  a  question  for  the 
jury,  in  the  absence  of  evidence  indicating  neg- 
ligence on  the  part  of  fellow  servants  of  the  in- 

i'ured   employs,   but   showing   that   defendant's 
lead  foreman  was  present  and  directing  the  op- 
eration. 

6.  It  is  not  law  in  the  state  of  Wyoming  that 
persons  employed  in  the  same  general  work  of 
the  master  are  fellow  servants. 

7.  Persons  engaged  in  the  service  of  the  mtis- 
ter,  who  are  intrusted  by  him  with  the  manage- 
ment or  direction  of  his  general  work,  or  with 
some  particular  part  thereof,  are  not  fellow 
servants  with  the  subordinate  employes,  but 
vice  principals. 

8.  It  is  the  duty  of  the  master,  when  the  na- 
ture of  the  business  requires  it,  to  make  and 
promulgate  rules  for  the  protection  of  his  serv- 
ants, and  to  use  due  care  and  diligence,  after 
the  making  and  promulgating  of  a  necessary 
rule,  to  have  it  enforced. 

9.  Whether  a  master  was  negligent  in  mak- 
ing and  promulgating  rules  for  the  protection  of 
his  servants  or  in  failing  to  use  due  care  and 

•I  1.  Pool  v.  Southern  Pac.  Co.,  20  Utah,  210.  88  Pac. 
326:  Dlckert  v.  Salt  Lake  City  Ry.  Co.,  20  t;tab,  3S4, 
59  Pac.  96;  Boyle  v.  Union  Pac.  Ry.,  26  Utah,  422, 
430,  71  Pac.  988,  991. 

51 1.  Sartln  v.  Oregon  Short  Line  Ry.  Co.,  Zi  Uuh, 
,  76  Pac.  21». 
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diligence,  after  the  promulgation  of  a  necessary 
rule,  to  have  it  enforced,  is,  under  evidence 
from  which  reasonable  men  might  differ  as  to 
whether  the  duty  has  been  performed,  a  ques- 
tion for  the  jury. 

10.  Where  instructions  given  cover  the  whole 
case,  and  properly  submit  it  to  the  jury,  error 
cannot  be  predicated  of  the  refusal  of  the  court 
to  charge  on  other  questions  of  minor  impor- 
tance. 

11.  In  an  action  by  an  employf'  to  recover  for 
injuries  resulting  from  being  struck  by  a  rail 
which  fell  off  a  car  on  which  it  and  others 
were  being  sent  to  the  bottom  of  a  mine  shaft 
where  plaintiff  was  working,  it  was  alleged  in 
the  complaint  that  on  the  day  of  the  injury,  and 
long  prior  thereto,  by  reason  of  the  weight  of 
the  rails,  the  downward  sloije  of  the  shaft,  and 
the  jerking  of  the  cable  by  which  the  car  was 
controlled,  the  letting  down  of  the  rails  was 
very  dangerous,  and  that  defendant  had  full 
notice  thereof.  These  allegations  were  denied 
in  the  answer.  Held,  that  testimony  of  a  wit- 
ness, who  was  with  the  car  at  various  times  and 
places  in  the  same  slope  prior  to  the  accident, 
was  admissible  to  show  the  movement  of  the 
car  when  in  operation  going  down  into  the  shaft, 
though  he  was  not  present  at  the  time  of  the  in- 
jury. 

12.  In  an  action  by  an  employ^  to  recover  for 
injuries  resulting  from  being  struck  by  a  rail 
which  fell  from  a  car  on  which  it  and  others 
were  being  sent  to  the  bottom  of  a  mine  shaft, 
where  plaintiff  was  working,  where  the  relative 
safety  of  different  methods  used  in  letting  the 
cars  down  into  the  shaft  was  not  an  issue,  opin- 
ion evidence  concerning  the  relative  safety  of 
methods  was  inadmissible. 

IH.  In  an  action  by  an  employ^  to  recover  for 
injuries  resulting  from  being  struck  by  a  rail 
which  fell  from  a  car  on  which  it  and  others 
were  being  sent  to  the  bottom  of  a  mine  shaft, 
where  plaintiff  was  working,  the  relative  safety 
of  different  methods  used  in  letting  cars  down 
into  the  shaft  is  a  question  for  the  jury,  and 
hence  expert  evidence  is  not  admissible  to  show 
which  method  is  the  safest. 

Appeal  from  District  Court,  Summit  Coun- 
ty; C.  W.  Morse,  Judge. 

Action  by  August  Jobnson  against  the 
Union  Pacific  Coal  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Le  Grand  Young  and  W.  H.  Hatteroth,  for 
appellant.  L.  R.  Rogers,  M.  E.  Wilson,  and 
John  A.  Street,  for  respondent. 

BASKIN,  C.  J.  It  is  alleged.  In  substance, 
in  the  complaint,  that  the  plalntUT,  as  an  em- 
pluy6  of  the  defendant,  was,  on  the  5th  of 
December,  1901,  engaged  In  working  in  de- 
fendant's coal  mine,  In  the  state  of  Wyoming, 
at  the  bottom  of  a  shaft  In  said  mine,  which 
extended  from  the  surface,  on  an  Incline  of 
25  degrees,  a  distance  of  about  800  feet;  that 
on  said  day  the  defendant  was,  and  for  a 
long  time  prior  thereto  had  been,  engaged  In 
constructing  a  railway  track  down  said  shaft; 
that  In  doing  so  the  iron  rails  necessary  to 
the  construction  of  said  track  were  loaded 
upon  the  top  of  an  ordinary  pit  car,  and  let 
down  to  the  place  where  needed  by  means  of 
a  wire  cable  operated  by  machinery  at  the 
surface;   that  by  reason  of  the  weight  of  the 

<;  10.  state  V.  Haworth.  24  Utah.  398-42S,  68  Pac. 
135,  and  cases  cited;  Holland  v.  Oregon  Short  Line 
R.  R.  Co..  26  Utah.  209,  72  Pac.  940. 
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rails,  and  the  downward  slope  of  said  shaft, 
and  the  Jerking  of  the  cable,  the  letting  down 
of  the  rails  was  extremely  dangerous  to  the 
plaintiff,  working  at  the  bottom  of  the  shaft, 
by  reason  whereof  it  became  and  was  the  duty 
of  the  defendant  to  securely  fasten  the  rails 
to  the  top  of  the  car  by  means  of  ropes,  cables, 
or  otherwise,  and  carefully  work  and  operate 
the  machinery,  and  to  warn  the  plaintiff  at 
the  bottom  of  the  shaft  before  letting  down 
the  pit  car  loaded  with  rails,  and  that  the 
defendant  had  full  notice  of  such  risks,  dan- 
gers, and  hazards,  and  was  well  aware  of  its 
said  duties;  that  on  said  day  said  defendant, 
in  violation  of  its  duty  to  the  said  plaintiff, 
negligently  and  carelessly,  and  without  any 
notice  or  warning  to  the  plaintiff,  used  said 
pit  car  in  letting  down  said  rails  to  the  bot- 
tom of  the  shaft,  and  carelessly  and  negli- 
gently failed  and  omitted  to  fasten  or  secure 
said  rails  to  the  top  of  said  car,  but  left  the 
same  loose  and  unfastened  upon  the  top  of 
said  car,  whereby  and  by  consequence  of 
which  one  of  the  said  rails,  being  loose  ana 
unfastened,  as  aforesaid,  on  the  top  of  said 
car,  slipped  from  and  over  the  end  of  said 
car,  and  fell  down  the  slope  of  the  shaft  to 
the  bottom  thereof,  where  It  struck  the  said 
plaintiff  and  injured  him.  In  addition  to  the 
foregoing,  it  Is  alleged  in  the  second  coimt  of 
the  complaint  "that  it  became  and  was  the 
duty  of  the  defendant  to  make,  prescribe,  pro- 
mulgate, and  enforce  rules  among  its  said  em- 
ployes who  were  engaged  In  letting  down 
said  rails  to  the  bottom  of  the  shaft,  requir- 
ing that  said  rails  were  by  said  employes  to 
be  securely  fastened  or  tied  to  said  pit  or  trip 
car  by  and  with  the  said  cables,  ropes,  or 
other  effective  appliances  before  said  pit  car 
loaded  with  said  rails  was  started  down  the 
slope  of  the  shaft.  It  is  further,  in  substance, 
alleged  that  the  defendant  negligently  failed 
and  omitted  to  peiform  said  duties.  A  ver- 
dict and  Judgment  were  entered  in  favor  of 
the  plaintiff. 

At  the  close  of  the  plaintiff's  evidence  the 
defendant  moved  for  a  nonsuit,  which  was 
denied.  Defendant  also  requested  the  court 
to  Instruct  the  Jury  to  return  a  verdict  in  favor 
of  the  defendant,  which  was  also  denied. 
The  denial  of  each  of  these  motions  is  assign- 
ed as  error. 

Without  stating  the  evidence  in  detail,  as 
It  is  very  voluminous,  it  is  sufBcieut  to  say 
that,  after  a  careful  consideration  of  the 
whole  of  It,  we  are  fully  satisfled  that  It, 
as  well  as  the  evidence  of  the  plaintiff  In 
chief,  standing  alone,  is  such  as  required  the 
case  to  be  submitted  to  the  Jury,  and  that, 
thereifore,  the  trial  court  did  not  err  in  deny- 
ing either  the  motion  for  the  nonsuit  or  the 
request  to  Instruct  the  Jury  to  find  a  verdict 
for  the  defendant. 

2.  The  refusal  of  the  court  to  give  the  fol- 
lowing Instructions,  requested  by  the  defend- 
ant, is  also  assigned  as  error,  viz.:  "The 
court  further  charges  you,  in  the  matter  of 
"what  is  a  reasonably  safe  way  to  do  a  thing 


or  perform  an  act,  may  be  defined  to  be  the 
way  and  manner  that  people  engaged  in  the 
same  business  have  adopted  for  doing  like 
work.  If  you  find  from  the  evidence  that  the 
defendant  adopted  the  ordinary  and  usual 
way  of  lowering  the  rails  into  its  mines, 
which  was  the  way  that  was  adopted  gener- 
ally by  mine  owners  In  like  cases,  then  in 
that  event  It  would  not  be  deemed  careless- 
ness or  negligence  on  defendant's  part  to 
lower  rails  Into  the  mine  in  this  manner: 
and,  if  an  accident  occurred  thereby,  it  would 
be  an  accident  incident  to  the  business,  and 
one  for  which  the  defendant  is  not  liable." 
It  is  well  settled  that  the  master  Is  required 
to  exercise  "reasonable  or  ordinary"  care  for 
the  safety  of  his  servants  while  performing 
their  duties.  Reasonable  care  and  ordinary 
care,  which  in  law  have  the  same  meaning, 
"is  the  care  which  reasonable  and  prudent 
men  use  under  like  circumstances"  (Cayzer 
V.  Taylor,  10  Gray,  274,  69  Am.  Dec.  317(. 
and  must  be  measured  by  the  character,  risk, 
and  exposure  of  the  business;  and  the  de- 
gree required  Is  higher  where  life  or  limb  is 
endangered.  As  stated  by  Mr.  Justice  Field 
In  the  Nltro-Glycerlne  Case,  15  Wall.  524- 
538,  21  L.  Bd.  206:  "The  measure  of  care 
against  accident,  which  one  must  take  to 
avoid  responsibility.  Is  that  which  a  person 
of  ordinary 'prudence  and  caution  would  use 
if  his  own  interest  were  effected  and  the 
whole  risk  were  his  own."  In  the  case  of 
Boyle  v.  Union  Pac.  Ry.,  25  Utah,  422,  430, 
71  Pac.  988,  991,  which  the  appellant  has  cit- 
ed as  supporting  Its  contention,  Mr.  Justice 
McCarty,  speaking  for  this  court,  correctly 
stated  the  rule  upon  this  subject  as  follows: 
"The  rule  has  become  elementary  that  it  is 
a  duty  the  master  owes  to  his  servant  to 
use  reasonable  care  and  prudence  for  his 
safety  by  providing  the  machinery  In  use 
with  such  appliances  as  will  enable  the  serv- 
ant, with  ordinary  and  reasonable  care  on 
his  part,  to  perform  the  duties  required  of 
him  without  danger,  except  as  may  be  rea- 
sonably incident  to  the  business  or  employ- 
ment engaged  in.  That  is,  the  master  is  re- 
quired to  provide  the  same  kind  of  appli- 
ances, or  appliances  equally  as  safe,  as  those 
in  general  use  by  men  of  ordinary  prudence 
who  are  engaged  In  the  same  kind  of  busi- 
ness. Bailey's  Mast.  Liab.  pp.  15,  16,  and 
cases  cited;  Shearman  &  Redfield,  Xeg.  i 
194;  Pool  V.  Southern  Pac.  Co.,  20  Utah,  210, 
58  Pac.  326.  It  is  not  only  the  master's  duty 
to  provide  his  servants  with  reasonably  saf« 
appliances,  but  it  is  also  his  duty  to  use  or- 
dinary care  in  looking  after,  inspecting,  and 
keeping  them  in  repair.  Shearman  &  Red- 
field,  Xeg.  $  195;  Bailey's  Mast.  Liab.  p.  101." 
The  same  rule  Is  stated  in  Titus  v.  Rail- 
road Co.,  136  Pa.  618,  626,  20  Atl.  517,  518. 
20  Am.  St.  Rep.  944,  which  the  appellant  also 
cited,  as  follows:  "No  man  Is  held  by  law 
to  a  higher  degree  of  skill  than  the  fair  aver- 
age of  his  profession  or  trade,  and  the  stand- 
ard of  due  care  is  the  conduct  of  the  average 


Digitized  by 


Google 


Utah) 


JOHNSON  ▼.  UNION  PAC.  COAL  CO. 


1091 


prudent  man."  In  Dickert  v.  Salt  Lake  City 
tty.  Co..  20  Utah,  394,  59  Pac.  95,  this  court 
held  that:  "However  usual  the  method  of  a 
common  carrier,  such  as  a  street  railway 
company.  In  starting  Its  cars,  if  that  method 
la  dangerous,  and  Us  use  vlolatire  of  the  high 
degree  of  care  which  the  carrier  is  required 
to  observe  regarding  Its  passengers,  and  in 
the  use  of  that  method  a  passenger  is  injur- 
ed, the  carrier  is  liable."  Reasonable  or  or- 
dinary care  cannot  be  determined  abstractly, 
for  what  would  be  such  care  in  one  case 
might  be  gross  negligence  in  another,  and 
therefore  whether  such  care  has  been  exer- 
cised depends  upon,  and  can  only  be  deter- 
mined by,  the  facts  in  each  particular  case, 
and  is  generally  a  question  of  fact  for  the 
Jury  to  determine.  Under  the  well-settled 
rule  upon  the  subject  before  mentioned,  the 
instructions  so  as  aforesaid  requested  are  er- 
roneous in  this:  that  they  are  not  limited 
in  their  application  to  the  reasonable  or  or- 
dinary manner  in  which  similar  work  as  that 
in  wlilch  the  defendant  was  engaged  is  gen- 
erally performed,  under  similar  circumstan- 
ces, by  reasonable  and  prudent  persons  en- 
gaged in  the  same  occupation.  As  there  was 
no  proof  that  the  conditions  under  which  the 
work  of  the  defendant  was  performed  were 
the  same  as  those  under  which  reasonable 
and  prudent  persons  engaged  in  the  same  oc- 
cupation as  the  defendant  generally  perform 
their  work,  the  instructions  requested  were 
not  proper  for  that  reason. 

3.  Defendant's  attorney  asked  M.  J.  Blake, 
a  witness  for  defendant,  "What  was  the  gen- 
eral method  of  letting  down  rails  in  those 
mines  you  say  you  have  worked  in,  in  the 
state  of  Wyoming,  prior  to  the  time  of  this 
accident?"  To  this  question  counsel  for 
plaintiff  objected  on  the  ground  that  it  was 
Incompetent,  and  did  not  include  conditions 
existing  at  the  time  and  place  of  the  acci- 
dent This  and  several  objections  of  the 
same  kind  were  sustained,  and  the  ruling  of 
the  court  Is  assigned  as  error.  It  follows 
from  what  has  been  said  under  the  second 
head  of  this  opinion  that  these  objections 
were  properly  sustained. 

4.  The  refusal  of  the  court  to  give  each  of 
the  following  instructions,  requested  by  the 
defendant.  Is  assigned  as  error: 

"(5)  You  are  Instructed  that  when  the 
plaintiff  engaged  in  the  employment  of  the 
defendant  for  compensation  he  took  upon 
himself  the  risks  and  perils  ordinarily  inci- 
dent to  the  performance  of  the  service  for 
which  be  was  employed.  That  one  of  the 
risks  and  perils,  under  the  laws  of  Wyoming, 
80  assumed  by  the  said  deceased,  Is  that  re- 
sulting from  the  carelessness  and  negligence 
of  the  other  servants  In  the  same  general 
employment.  If  you,  therefore,  find  from 
the  evidence  that  the  accident  resulted  from 
the  negligence  of  the  engineer  operating  the 
hoisting  engine,  or  from  the  negligence  of 
any  of  the  men  who  were  employed  In  tak- 
ing rails  down  the  slope,  then  and  in  either 


of  said  cases  plaintiff  could  not  recover  In 
this  case,  for  the  reason  that  the  accident 
was  caused  by  the  omission  or  act  of  a  fel- 
low servant  with  the  deceased,  for  which 
omission  or  negligence  the  said  defendant  i* 
not  liable." 

"(9)  The  court  instructs  you  that  the  de- 
fendant in  this  case  is  not  liable  for  any 
neglect  or  misconduct  of  the  fellow  servants 
of  plaintiff  which  may  have  caused  his  in- 
jury, and  further  charges  you  that  Mr.  Tate 
and  Mr.  McDonald  and  other  men  under  Mr. 
Blake  were  fellow  servants  with  the  plain- 
tiff, and  if,  therefore,  the  accident  happened 
because  of  the  negligence  of  these  men  to 
obey  the  orders  of  Mr.  Blake,  the  mine  boss, 
to  fasten  the  rails  upon  the  car,  you  will 
And  no  cause  of  action  against  the  defend- 
ant." 

"(12)  You  are  instructed  that  where  two 
or  more  persons  are  employed  in  the  same 
general  work  by  a  company.  If  one  is  injured 
by  the  negligence  of  the  other  his  employer 
Is  not  responsible.  The  court  further  char- 
ges you  tliat  Mr.  Blake,  the  mine  foreman, 
and  Mr.  Tate,  bis  assistant,  and  Mr.  McDon- 
ald, and  the  others  loading  the  cars  with  the 
Iron  rails  in  question,  were  fellow  servants 
of  the  plaintiff  in  this  case." 

The  first  sentence  of  the  fifth  request  was 
given  in  the  court's  charge.  Appellant's  coun- 
sel contend  that  the  ease  at  bar  is  governed 
by  the  common  law  of  England  on  the  sub- 
ject of  the  liability  of  the  master  for  Injuries 
to  the  servant,  as  adopted  by  section  2695  Of 
the  Revised  Statutes  of  1899  of  the  state  of 
Wyoming,  and  for  that  reason  the  requests 
should  have  been  given.  Said  section  is  as 
follows:  "The  common  law  of  EiUgland  as 
modified  by  Judicial  decisions,  so  far  as  the 
same  is  of  a  general  nature  and  not  Inapplica- 
ble, and  all  declaratory  or  remedial  acts  or 
statutes  made  In  aid  of,  or  to  supply  the  de- 
fects of  the  common  law.  prior  to  the  fourth 
year  of  .Tames  the  First  (excepting  the  sec- 
ond section  of  the  sixth  chapter  of  forty- 
third  Elizabeth,  the  eighth  chapter  of  thir- 
teenth Elizabeth  and  ninth  chapter  of  thirty- 
seventh  Henry  Eighth)  and  which  are  of  a 
general  nature  and  not  local  to  England, 
shall  be  the  rule  of  decision  in  this  state 
when  not  inconsistent  with  the  laws  thereof, 
and  shall  be  considered  as  of  full  force,  un- 
til rejiealed  by  legislative  authority."  This 
court  has  held  that  the  law  of  the  state  where 
the  Injury  occurs  governs.  Sartin  v.  Ore- 
gon Short  Une  Ry.  Co.,  27  Utah,  — ,  76  Pac. 
219.  To  determine  the  question  thus  present- 
ed It  is  necessary  to  ascertain  what  the 
phrase  "common  law  of  England,"  as  used 
In  said  section,  includes.  Blackstone,  in  de- 
fining the  "common  law  of  ESngland,"  uses 
the  following  language:  "The  municipal 
law  of  England  •  •  •  may  with  suffi- 
cient propriety  be  divided  into  two  kinds: 
The  lex  non  scripts,  the  unwritten  or  com- 
mon law;  and  the  lex  scripts,  the  written  or 
statute  law.    The  lex  non  scripts,  or  unwrit- 
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ten  law,  Includes  not  only  general  customs, 
or  the  common  law  properly  so  called,  but  al- 
so particular  customs.  •  *  •  Their  orig- 
inal Institution  and  authority  are  not  set 
down  in  writing,  as  acts  of  Parliament  are, 
but  they  receive  their  binding  power  and 
force  of  law  by  long  and  immemorial  usage, 
and  by  their  universal  reception  throughout 
the  kingdom.  •  •  •  Whence  it  is  that  In 
our  law  the  goodness  of  the  customs  depends 
upon  Its  having  been  used  time  out  of  mind; 
or.  In  the  solemnity  of  our  legal  phrase,  time 
whereof  the  memory  of  man  runneth  not 
to  the  contrary.  This  is  it  tliat  gives  it  its 
weight  and  authority;  and  of  this  nature  are 
the  maxims  and  customs  which  compose  the 
common  law,  or  lex  non  scripta,  of  this  king- 
dom." 1  Sharswood's  Biackstone's  Com.  63- 
66.  See,  also,  Broom's  Comm.  on  Common 
Law  (4th  Bid.)  p.  7.  The  lex  non  scripta,  or 
common  law,  of  England,  was  brought  over 
to  the  American  colonies  by  our  ancestors, 
and  was  adopted  by  them  so  far  as  applica- 
ble to  their  new  conditions,  and  has  been 
adopted  by  most  of  the  states  In  the  Union 
substantially  in  the  same  form  as  by  the 
state  of  Wyoming.  It  Is  stated  in  8  C.vc.  386, 
that:  "In  determining  what  the  common  law 
Is,  the  courts  will  consider  as  evidence,  al- 
though not  as  conclusive,  Biackstone's  and 
Kent's  Commentaries  and  other  standard 
works  on  the  subject;  and  will  examine  and 
weigh  the  reasoning  of  the  decisions  of  the 
state  and  federal  courts  down  to  the  present 
time.  English  decisions  rendered  prior  to 
July  4,  1776,  If  they  are  clear  and  consistent, 
while  they  do  not  constitute  a  part  of  the 
common  law,  are  usually  considered  coticlu- 
Bive  evidence  of  what  the  common  law  is; 
but  those  rendered  after  that  date,  while  en- 
titled to  great  respect,  are  not  binding  upon 
us.  The  courts  will  also,  in  ascertaining  the 
principles  of  the  common  law,  consider  Eng- 
lish statutes  amendatory  or  declaratory  of 
the  common  law.  English  decisions  constru- 
ing English  statutes  adopted  in  the  United 
States,  made  prior  to  their  adoption,  or  prior 
to  the  Revolution,  but  not  afterwards,  will 
generally  be  followed."  In  6th  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  279,  it  is  stated  that: 
"Blnglisb  decisions  are  freely  used  in  decid- 
ing cases  in  the  federal  and  state  courts  in 
the  United  States,  and  are  deemed  of  great 
value  in  tliese  tribunals;  and  where  such 
decisions  were  rendered  prior  to  the  war  of 
the  Revolution  they  form  a  part  of  the  com- 
mon law  of  the  United  States,  and  are  bind- 
ing upon  American  courts.  But,  though  bind- 
ing, they  do  not  constitute  the  law  itself,  but 
are  onl.v  evidence  of  what  the  law  is,  and 
hence  should  be  clear  and  unequivocal.  On 
the  other  hand.  It  is  equally  well  settled  that 
decisions  of  English  courts  rendered  since 
that  time,  though  entitled  to  respect,  and  at 
times  regarded  as  persuasive,  are  not  author- 
itative, and  will  be  dlsr^arded  should  the 
exigency  so  require."  In  Mupdock  &  Co.  v. 
Hunter's  Representative,   1  Brock.  135-140, 


Fed.  Gas.  No.  9,041,  Mr.  Chief  Justice  Mar- 
shall, in  the  opinion,  said:  "On  passing  from 
principle  to  authority,  it  may  not  be  improp- 
er to  premise  that,  as  the  common  law  of 
England  was  and  is  the  common  law  of  this 
country,  and  as  an  appeal  from  the  courts  of 
Virginia  lay  to  a  tribunal  in  England,  which 
would  be  governed  by  the  decisions  of  the 
courts,  the  decisions  of  those  courts  made 
before  the  Revolution  have  all  that  claim  to 
authority  which  is  allowed  to  appellate 
courts.  Those  made  since  the  Revolution 
lose  that  title  to  authority,  which  was  con- 
ferred by  the  appellate  cliaracter  of  the  tri- 
bunal which  made  them,  and  can  only  be  con- 
sidered as  the  opinions  of  men  distinguished 
for  their  talents  and  learning,  expounding 
a  rule  by  which  this  country,  as  well  as 
theire,  professes  to  be  governed."  The  same 
doctrine  was  announced  by  the  same  dis- 
tinguished Judge  in  the  cases  of  Livingston 
V.  Jefferson,  1  Brock.  203,  210,  211,  Fed. 
Cas.  No.  8,411,  and  in  Cathcart  v.  Robinson, 
5  Pet.  263.  Chief  Justice  Shaw,  in  Com- 
monwealth V.  York,  9  Mete.  (Mass.)  92-110, 
43  Am.  Deo.  373,  announced  the  same  doc- 
trine in  the  following  language:  "If  we  con- 
sult English  decisions  made  since  the  Rev- 
olution, it  Is  not  because  they  have  any  bind- 
ing force  as  rules,  but  because  they  are  ex- 
positions of  the  rules  and  principles  of  the 
common  law  by  men  of  great  experience  and 
Judgment  in  the  knowledge  and  application 
of  the  same  laws  which  we  are  seeking  to 
expound.  And  if  we  read  the  digests  and 
treatises  of  reputable  authors  published  since 
we  ceased  to  be  English  subjects,  it  is  be- 
cause they  contain  the  authentic  records  of 
the  precedents  and  Judicial  proceedings  wWch 
furnish  the  evidence  of  the  common  law." 
See,  also,  Koontz  v.  Nabb,  16  Md.  540;  Rob- 
ert V.  West  and  Reed,  15  Ga.  122;  1  Kent's 
Com.  (13th  Ed.)  473.  Judge  Cooley,  in  his 
work  on  Const.  LIro.  (7th  Ed.),  laid  down  the 
same  do<'trlne,  and  on  page  53  stated:  'The 
opening  of  the  war  of  the  Revolution  is  the 
point  of  time  at  which  the  continuous  stream 
of  the  common  law  became  divided,  and  tliat 
portion  which  had  been  adopted  in  America 
flowed  on  by  itself,  no  longer  subject  to  chan- 
ges from  across  the  ocean."  In  Cowhick  v. 
Snlngle,  5  W.vo.  87,  95,  37  Pac.  689,  692,  2.'* 
L.  R.  A.  608,  03  Am.  St.  Rep.  17,  Mr.  Justice 
Clark,  speaking  for  the  court,  said:  "As 
a  rule,  the  term  'common  law'  means  both 
the  common  law  of  England  as  opix)sed  to 
statute  or  written  law,  and  the  statutes  pass- 
ed before  the  emigration  of  the  first  settlers 
of  America.  Patterson  v.  Winn,  5  Pet.  241 
[8  L.  Ed.  108];  Commonwealth  v.  Leach,  1 
Mass.  61.  And,  applying  this  definition  to  the 
matter  in  liand,  I  am  unable  to  perceive  that 
there  is  any  'common  law'  rule  upon  the 
subject."  The  first  section  of  the  Washing- 
ton Code  of  1.S81  (2  Hill's  Ann.  St.  &  Codes, 
i  108,  p.  34)  is  as  follows:  "The  common 
law.  so  far  as  it  is  not  inconsistent  with  the 
Constitution  and  laws  of  the  United  States^ 


Digitized  by 


Google 


Utah) 


JOHNSON  V.  UNION  PAC.  COAL  Ca 


1003 


or  of  the  state  of  Washington,  nor  Incompati- 
ble with  the  Institutions  and  conditions  of  so- 
ciety in  this  state,  shall  be  the  rule  of  deci- 
sion in  all  the  courts  of  this  state."  In  the 
case  of  Sayward  v.  Carlson,  1  Wash.  St.  29- 
40,  23  Pac.  830,  833,  which  Involyed  the  ques- 
tion of  whether  the  plalntlfT's  Injury  was 
caused  by  a  fellow  servant,  the  court.  In  Its 
opinion,  said:  "Plaintiff  In  error  maintained 
that  section  1  of  the  Code  of  1881,  which 
makes  the  common  law  of  England  the  rule 
of  decision  in  all  the  courts  of  Washington 
territory,  was  decisive  as  to  the  first  step  of 
the  inquiry,  namely,  where  the  court  should 
look  for  the  proper  rules.  We  agree  to  this. 
But  we  do  not  subscribe  to  the  next  proposi- 
tion—that resort  can  be  had  only  to  the  deci- 
sions of  English  courts,  or  to  those  of  Ameri- 
can courts  which  have  followed  them,  to 
ascertain  what  the  common  law  of  England 
Is  or  was,  unless  the  English  decisions  com- 
mend themselves  to  reason,  or  have  been  so 
long  and  generally  followed  that  to  depart 
from  them  would  tend  to  unsettle  what  has, 
by  'immemorial  and  universal  usage,'  been 
understood  to  be  settled.  •  •  •  And  we  un- 
derstand by  section  1  of  the  Code  that,  where 
there  are  no  governing  provisions  of  the 
written  laws,  the  courts  of  the  inte  territory, 
and  of  this  state,  are,  in  all  matters  com- 
ing before  them,  to  endeavor  to  administer 
Justice  according  to  the  promptings  of  reason 
and  common  sense,  which  are  the  cardinal 
principles  of  the  common  law;  but  not  that 
the  decisions  of  English  courts  are  to  be  tak- 
en blindly,  and  without  Inquiry  as  to  their 
reasoning  or  application  to  the  circumstan- 
ces. We  have  been  led  to  these  remarks  be- 
cause of  the  fact  that  this  question  of  Inju- 
ries by  servants  of  the  same  master  negli- 
gently Inflicted  upon  each  other  has  given 
rise  to  extensive  discussion  and  wide  diver- 
gence of  decision  in  both  EJnglish  and  Amer- 
ican courts." 

In  view  of  the  foregoing  authorities,  I  am 
clearly  of  the  opinion  that  the  phrase  "com- 
mon law  of  England,"  as  used  in  section 
2«ft5  of  the  Wyoming  Revised  Statutes  of 
1880,  was  not  intended  and  does  not  include 
the  judicial  decisions  of  England  upon  the 
subject  rendered  subsequently  to  the  inde- 
pendence of  America.  But  notwitlistanding 
snch  decisions  are  not  a  part  of  the  common 
law  adopted  by  the  state  of  Wyoming,  and 
are  not,  therefore,  binding  upon  the  courts 
of  that  state,  yet,  as  evidence  of  what  the 
common  law,  as  so  adopted,  is,  th^  are  en- 
titled to  respect,  and  in  particular  cases  may 
properly  be  regarded  as  conclusive.  This 
brings  ns  to  the  consideration  of  whether 
the  common  law  so  adopted  is  applicable  to 
tlie  case  at  bar. 

The  first  decision  in  England  upon  the  sub- 
ject of  the  master's  liability  was  rendered  in 
1837,  in  the  case  of  Priestly  v.  Fowler.  3 
Meeson  &  Welsby,  1.  Th<»  declaration  in 
tbe  case  stated  that:  "The  plaintiff  was  a 
•prrant  of  the  defendant  in  bis  trade  of  a 


butcher;  that  the  defendant  had  desired  and 
directed  the  plaintiff,  so  being  his  servant, 
to  go  with  and  take  certain  goods  of  the  de- 
fendant in  a  certain  van  of  the  defendant 
then  used  by  him,  and  conducted  by  another 
of  bis  ser\'ants,  in  carrying  goods  for  hire 
upon  a  certain  journey;  that  the  plaintiff,  in 
pursuance  of  such  desire  and  direction,  ac- 
cordingly commenced  and  was  proceeding, 
and  being  carried  and  conveyed  by  the  said 
van,  with  the  said  goods;  and  it  became  the 
defendant's  duty  to  use  proper  care  that  the 
van  should  be  in  a  proper  state  of  repair, 
and  should  not  b«  overloaded,  and  that  the 
plaintiff  should  be  safely  and  securely  car- 
ried thereby.  Nevertheless  that  the  defend- 
ant did  not  use  proper  care  that  the  van 
should  not  be  overloaded,  or  that  the  plaintiff 
should  be  safely  and  securely  carried,  in  con- 
sequence of  the  neglect  of  which  duties  the 
van  gave  way  and  broke  down,  and  the  plain- 
tiff was  thrown  to  the  ground,  and  bis  thigh 
fractured."  The  Judgment  rendered  upon 
the  verdict  for  the  plaintiff  was,  on  motion, 
arrested.  Ix)rd  Abinger,  In  the  opinion,  said: 
"It  has  been  objected  to  this  declaration  that 
it  contains  no  premises  from  which  the  duty 
of  the  defendant,  as  therein  alleged,  can  be 
inferred  in  law;  or,  in  other  words,  that  from 
the  mere  relation  of  master  and  servant  no 
contract,  and  therefore  no  duty,  can  be  im- 
plied on  the  part  of  the  master  to  cause  the 
servant  to  be  safely  and  securely  carried,  or 
to  make  the  master  liable  for  damages  to  the 
servant  arising  from  any  vice  or  imperfec- 
tion unknown  to  the  master,  in  the  carriage, 
or  in  the  mode  of  loading  and  conducting  it 

•  •  •  It  Is  admitted  that  there  is  no 
precedent  for  the  present  action  by  a  serv- 
ant against  a  master.  We  are  therefore  to 
decide  the  question  upon  general  principles, 
and  in  doing  so  we  are  at  liberty  to  look  at 
the  consequences  of  a  decision  the  one  way 
or  the  other." 

The  next  decision  on  the  subject  in  Eng- 
land was  made  in  1850,  in  tbe  case  of  Hutch- 
inson's Adm.  V.  The  York,  etc.,  Ry.  Co.,  ^ 
Excheq.  343.  and  in  the  opinion  it  is  said: 
"This  case  appears  to  us  to  be  undistinguish- 
able  in  principle  from  that  of  Priestly  v. 
Fowler,  8  M.  &  W.  1.  •  •  •  That  case 
was  fully  considered,  and  the  court,  after  a 
verdict  for  the  plaintiff,  arrested  the  Judg- 
ment on  the  ground  that  a  master  is  not,  in 
general,  liable  to  one  servant  for  damages 
resulting  from   the  negligence  of  another. 

•  •  •  The  principle  is  that  a  servant, 
when  he  engages  to  serve  a  master,  under- 
takes, as  between  him  and  the  master,  to 
mn  all  the  ordinary  risks  of  the  service,  and 
this  Includes  tbe  risk  of  negiignece  on  the 
part  of  a  fellow  servant,  whenever  he  is  act- 
ing In  discharge  of  his  duty  as  servant  of 
him  who  Is  the  common  master  of  both. 

•  ♦  •  Though  we  have  said  that  a  master 
is  not,  in  general,  responsible  to  one  servant 
for  an  injury  occasioned  to  him  by  the  neg- 
ligence of  a  fellow  servant  while  they  are 
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acting  In  one  common  service,  yet  tlila  must 
be  talien  with  the  qualification  that  the  mas- 
ter shall  have  taken  due  care  not  to  expose 
his  servant  to  unreasonable  risks." 

■\Vhile,  as  a  general  principle.  It  has  been 
well  settled  by  the  decisions  of  the  courts 
of  both  England  and  this  country  that  the 
master  is  not  liable  for  an  Injury  to  the  serv- 
ant caused  by  the  negligence  of  a  fellow  serv- 
ant, It  has  likewise  been  settled  that  It  is  the 
duty  of  the  master  to  exercise  due  care,  and 
use  all  reasonable  and  ordinary  means  to  pre- 
vent the  servant  from  being  exposed  to  un- 
netessiiry  danger,  and  it  the  master  neglects 
to  perform  that  duty  he  is  liable  whenever 
such  neglect  either  directly  causes  or  materi- 
ally contributes  in  causing  the  injury.  But 
as  to  what  specific  duties  the  master  is  bound 
to  perform  in  order  to  avoid  liability,  and  as 
to  who  are  fellow  servants,  under  these  gen- 
eral principles,  the  decisions  of  the  courts  of 
England,  prior  to  tlie  employer's  lUibility  act 
of  1880  (43  &  44  Vict  c.  42;  Digest  of  Cases 
and  Statutes  [2d  Vol.1  2236),  as  also  the  de- 
cisions of  the  courts  of  this  country  up  to  the 
present  time,  widely  differ.  Some  of  the  Eng- 
lish cases  upon  the  subject  previous  to  said 
act  are  as  follows:  In  the  case  of  Tarrant  v. 
Webb  (decided  in  185G)  86  Kng.  Com.  Law, 
797,  It  was  held  that  "a  master  is  not  gen- 
erally responsible  for  an  Injury  to  a  servant 
from  the  negligence  of  a  fellow  servant,  but 
that  rule  Is  subject  to  this  qualification;  that 
the  master  uses  reasonable  care  In  the  selec- 
tion of  the  servant."  Lord  Jervls,  in  the 
opinion,  quoting  from  tlie  opinion  of  Lord 
Cranworth  in  the  case  of  Patterson  v.  Wal- 
lace, 1  Macq.  748,  751,  says:  "When  a  mas- 
ter employs  a  servant  In  a  work  of  a  dan- 
gerous character,  he  is  bound  to  take  all  rea- 
sonable precautions  for  tlie  safety  of  that 
workman.  This  Is  the  law  of  England  no 
less  than  the  law  of  Scotland.  It  Is  the  mas- 
ter's duty  to  be  careful  that  his  servant  is 
not  induced  to  work  under  a  notion  that 
tackle  or  machinery  is  staunch  and  secure, 
when  In  fact  the  master  knows,  or  ought  to 
know,  that  It  is  not  so.  And  If,  from  any 
negligence  in  this  respect,  damage  arise,  the 
master  is  responsible.''  In  Murphy  v.  Smith 
(decided  in  18{!5)  115  Eng.  Com.  Law,  301, 
It  was  held  that:  "To  render  a  master  liable 
for  an  injury  to  one  in  his  employ  through 
tlie  negligence  of  another  person,  also  In  his 
employ,  it  must  be  shown  that  the  latter  was 
placed  by  the  master  in  such  a  position  of 
trust  and  authority  as  to  be  fairly  considered 
as  his  representative  In  the  establishment." 
In  Vose.  Administratrix,  v.  Railway  Company 
(decided  in  1858)  2  Hurl.  &  Nor.  728,  It  is 
said:  "A  servant  in  the  employment  of  the 
E.  L.  Company,  engaged  In  repairing  a  car- 
riage on  a  siding  at  a  station  in  the  joint  oc- 
cupation of  tlie  E.  L.  Company  and  the  L.  & 
Y.  Company,  was  killed  by  an  engine  of  the 
L.  &  Y.  Company  being  shunted  Into  the  sid- 
ing at  which  be  was  at  work.  It  appeared 
tliat  rules  for  the  regulation  of  the  station 


were  published,  headed  In  the  joint  names  of  ' 
the  two  companies,  and  that  the  servants  em- 
ployed hi  shunting  the  engines  were  the  joint 
servants  of  the  two  companies,  but  the  engine 
drivers  and  persons  employed,  as  the  deceased 
was.  in  repairing  the  carriage,  were  the  sep- 
arate servants  of  each  company.  It  was 
found  that  the  rules  as  to  the  precautions  to 
bo  taken  before  shunting  trains  Into  sidings 
had  been  observed,  and  that  there  had  been 
no  negligence  on  the  part  of  the  deceased, 
the  shuntsman,  pointsman,  or  engUie  driver, 
but  that  the  accident  was  occasioned  by  the 
rules  being  defective.  Held,  that  the  L.  & 
Y.  Company  were  liable  to  an  action  at  the 
suit  of  the  adminlsti-atrix  of  such  servant." 
Clarke  v.  Holmes  (decided  In  1802)  7  Hurl. 
&  Nor.  937:  "The  plaintiff  was  employed 
by  the  defendant  to  oil  dangerous  machinery. 
At  the  time  tlie  plaintiit  entered  upon  the 
service  the  machinery  was  fenced,  but  the 
fencing  became  broken  by  accident  The 
plaintiff  complained  of  the  dangerous  state 
of  the  machinery,  and  the  defendant  promised 
him  that  the  fencing  should  be  restored.  The 
plaintiff,  without  any  negligence  on  his  part, 
was  severely  Injured  in  consequence  of  the 
machinery  remaining  uufeiiced.  Held,  in  the 
Exchequer  Chamber  (affirming  the  judgment 
of  the  Court  of  Exchequer),  that  the  defend- 
ant was  liable  for  the  Injm-y."  In  the  opin- 
ion Cockburn,  C.  J.,  said:  "I  consider  the 
doctrine  laid  down  by  the  House  of  Lords  in 
the  case  of  the  Bartonshlll  Coal  Company  v. 
Iteid  as  the  law  of  Scotland  with  reference 
to  the  duty  of  a  master  as  applicable  to  the 
law  of  England  also,  namely,  that  where  a 
servant  is  employed  on  machinery  from  the 
use  of  which  danger  may  arise  It  is  the  duty 
of  the  master  to  take  due  care,  and  to  use 
all  reasonable  means,  to  guard  against  and 
prevent  any  defects  from  which  increased  and 
unnecessary  danger  may  occur."  B.vles,  J., 
also  said:  "I  think  the  master  liable  on  the 
broader  ground,  to  wit,  that  the  owner  of 
dangerous  machinery  Is  bound  to  exercise 
due  care  that  it  is  in  a  safe  and  proper  con- 
dition. The  case  of  Priestly  v.  Fowler  in- 
troduced a  new  chapter  into  the  law,  but  that 
case  has  since  been  recognized  by  all  the 
courts,  including  the  Court  of  Error  and  the 
House  of  Lords.  9o  that  the  doctrine  there 
laid  down,  with  all  the  consequences  fairly 
dednclble  from  it,  are  part  of  the  law  of  the 
land.  But  the  principles  laid  down  in  Priest- 
ly V.  Fowler,  and  all  the  examples  there  given 
of  their  application,  relate  to  the  conveniences 
and  casualties  of  ordinary  or  domestic  life, 
and  ought  not  to  be  strained  so  as  to  regu- 
late the  rights  and  liabilities  arising  from  the 
use  of  dangerous  machinery.  •  •  •  To 
hold  that  the  master  is  responsible  to  his 
workman  for  no  absence  of  care,  however 
flagrant,  seems  to  me  In  the  highest  degree 
both  unjust  and  Inconvenient.  •  •  •  It 
may  be  true  that  some  of  the  cases  cited  at 
the  bar  are  not  quite  consistent  witli  this  rule. 
particularly  those  which  seem  to  make  the 
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personal  misconduct  or  personal  knowledge 
of  tbe  master  a  necessary  Ingredient  In  bis 
responsibility.  But  we  are  a  court  of  error,  at 
liberty  to  decide  on  principle,  and  fortified  by 
higher  authority.  Why  may  not  the  master  be 
guilty  of  negligence  by  his  manager  or  agent, 
whose  employment  may  be  so  distinct  from 
that  of  the  injured  servant  that  they  cannot 
with  propriety  be  deemed  fellow  servants? 
And  if  a  master's  personal  knowledge  of  de- 
fects in  his  machinery  be  necessary  to  his 
liability,  the  more  a  master  neglects  his  busi- 
ness and  abandons  It  to  otbei's  the  less  will 
he  he  liable."  To  the  same  effect  Is  the  case 
of  Sluiray  v.  Phillips  (decided  In  1876)  35 
Law  Times  Kep.  477. 

The  following  quotation  from  the  opinion 
In  Hough  V.  Railway  Company,  100  U.  S. 
221,  25  L.  Ed.  612,  further  shows  the  views 
of  English  courts  upon  tbe  subject,  as  well 
as  the  view  of  the  Supreme  Court  of  the  Unit- 
ed States  up  to  the  date  of  that  decision, 
viz.:  "The  question  came  before  the  House 
of  Lords  In  Patterson  v.  Wallace  (1  Macq. 
H.  L.  Cas.  748),  and  again  In  18.58,  In  Barton- 
shlll  Coal  Co.  V.  Held,  1  Macq.  H.  L.  Cas. 
266.  In  the  last-named  case  Lord  Cranworth 
said  that  it  was  a  principle,  established  by 
many  preceding  cases,  'that  when  a  master 
employs  his  servant  In  a  work  of  danger 
he  Is  bound  to  exercise  due  care  In  order  to 
have  his  tackle  and  machinery  In  a  safe  and 
proper  condition,  so  as  to  protect  the  servant 
against  unnecessary  risks.'  This  he  held  to 
be  the  law  in  both  Scotland  and  England. 
At  the  same  sitting  of  the  House  of  lyords, 
Bartonshill  Coal  Co.  v.  McGulre,  3  Macq.  H. 
L.  Cas.  307,  was  determined.  In  that  case 
Lord  Chancellor  Chelmsford  delivered  the 
principal  opinion,  concurring  In  what  was 
said  In  the  Reld  Case.  After  referring  to 
the  general  doctrine  as  announced  in  Priestly 
V.  Fowler,  and  recognized  subsequently  in 
other  cases  in  the  English  courts,  he  said: 
*In  the  consideration  of  these  cases  It  did 
not  become  necessary  to  define  with  any 
great  precision  what  was  meant  by  the  words 
•common  service'  or  'common  employment,' 
and  iierhaps  It  might  be  difficult  beforehand 
to  suggest  any  exact  definition  of  them.  It 
Is  necessary,  however,  in  each  particular  case 
to  ascertain  whether  the  fellow  servants  are 
fellow  laborers  in  the  same  work,  because, 
although  a  sen-ant  may  be  taken  to  have  en- 
gaged to  encounter  all  risks  which  are  Inci- 
dent to  the  sen-ice  which  he  undertakes,  yet 
he  cannot  he  expected  to  anticipate  those 
which  may  happen  to  him  on  occasions  for- 
eign to  his  employment.  Where  servants, 
therefore,  are  engaged  In  different  compart- 
ments of  duty,  an  injury  committed  by  one 
servant  upon  the  other  by  carelessness  or 
negligence  in  the  course  of  his  peculiar  work 
is  not  within  the  exception,  and  tbe  mas- 
ter's liability  attaches  In  that  case  in  the 
same  manner  as  If  the  injured  servant  stood 
In  no  such  relation  to  him." 

The  particular  acts  of  the  master  which  en- 


titles the  servant  to  recover  for  Injury  caused 
thereby,  were  not  definitely  fixed  by  the  law 
In  England  previously  to  the  passage  of  the 
employer's  liability  act  in  1880,  the  first  and 
second  sections  of  chapter  42  of  which  are 
as  follows: 

"Section  1.  Where  after  the  commencement 
of  the  act  personal  injury  is  caused  to  a 
workman,  (1)  by  reason  of  any  defect  in  the 
condition  of  tbe  ways,  works,  machinery,  or 
plant  connected  with  or  used  In  the  business 
of  the  employer;  or  (2)  by  reason  of  the  neg- 
ligence of  any  person  In  the  service  of  the 
employer  who  has  any  superintendence  en- 
trusted to  hlra  whilst  In  the  exercise  of  such 
superintendence;  or  (3)  by  reason  of  the  neg- 
ligence of  any  person  In  tbe  sen'ice  of  tbe 
employer  to  whose  ordera  or  directions  the 
workman  at  the  time  of  the  Injury  was  bound 
to  conform,  where  such  Injury  resulted  from 
his  having  so  conformed;  or  (4)  by  reason  of 
the  act  or  omission  of  any  person  in  the  servr 
Ice  of  tbe  employer  done  or  made  In  obedi- 
ence to  rules  or  by-laws  of  the  employer,  or 
In  obedience  to  particular  instructions  given 
by  any  person  delegated  with  the  authority 
of  the  employer  In  that  behalf;  or  (5)  by 
reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  who  has  the  charge 
or  control  of  any  signal,  points,  locomotive 
c-nglue,  or  train  upon  a  railway,  the  work- 
man, or  in  case  the  Injury  results  in  death, 
the  legal  personal  representative  of  the  work- 
man, any  persons  entitled  In  case  of  death, 
shall  have  the  same  right  of  compensation 
and  remedies  against  the  employer  as  If  the 
workman  had  not  been  a  workman  of  nor  In 
the  service  of  the  employer,  nor  engaged  In 
his  work. 

"Sec.  2.  A  workman  Is  not  entitled  under 
the  act  to  any  right  of  compensation  or  reme- 
dy against  the  employer  in  any  of  the  fol- 
lowing cases:  fl)  Under  subsection  1  of  sec- 
tion 1,  unless  the  defect  therein  mentioned 
arose  from,  or  had  not  been  discovered  or 
remedied  owing  to  the  negligence  of  tbe  em- 
ployer, or  of  some  person  in  the  service  of 
the  employer,  and  entrusted  by  him  with  the 
duty  of  seeing  that  the  ways,  works,  ma- 
chinery, or  plant  w^ere  In  proper  order.  (2) 
Under  subsection  4  of  section  1,  unless  the 
Injury  resulted  from  some  Impropriety  or  de- 
fect In  the  rules,  by-laws,  or  Instructions 
therein  mentione<l;  provided  that  where  a 
rule  or  by-law  has  been  approved  or  has  been 
accepted  as  a  proper  rule  or  by-law  by  one 
of  Her  Majesty's  principal  Secretaries  of 
State,  or  by  the  Board  of  Trade  or  any  other 
department  of  the  government,  under  or  by 
virtue  of  any  act  of  Parliament,  it  shall  not 
be  deemed  for  tbe  purposes  of  this  act  to  be 
an  Improper  or  defective  rule  or  by-law.  (3) 
In  any  case  where  the  workman  knew  of  the 
defect  or  negligence  which  caused  his  injury, 
and  failed  within  a  reasonable  time  to  give, 
or  cause  to  be  given,  Information  thereof  to 
the  employer,  or  some  person  superior  to  him- 
self in  tlie  service  of  tbe  employer,  unless  be 
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vraa  aware  that  the  employer  or  such  su- 
perior already  kuew  of  the  said  defect  or  neg- 
ligence." 

2  Dig.  of  Eng.  Cas.  pp.  2236,  2237. 

It  follows  from  the  foregoing  facts  and  the 
decisions  mentioned  upon  the  subject  that  the 
common  law  of  England,  at  the  time  of  its 
adoption  by  tlie  state  of  Wyoming,  had  no 
relation  whatever  to  the  master's  liability  for 
injuries  to  the  servant,  and  that  the  decisions 
of  the  English  courts  prior  to  the  adoption  of 
the  employer's  liability  act  are  not  binding 
upon  us  lu  the  case  at  bar. 

It  appears  that  the  engineer  mentioned  in 
the  fifth  request  was  at  the  time  the  plaintifi: 
was  injured,  and  previously  thereto  had  been, 
In  charge  of  the  defendant's  engine,  but  there 
was  no  evidence  whatever  tending  to  show 
that  he  was  negligent  in  any  respect  It  also 
appears  that  the  witness  Blake  at  the  time  of 
the  injury  was  and  had  been  defendant's 
"mine  foreman,"  and  that  both  he  and  the 
witness  Tait,  who  was  assistant  foreman, 
•were  present  wiiile  the  rails  (among  which 
was  the  rail  by  which  the  plaintiff  was  In- 
Juifd)  were  being  loaded.  Mr.  Blake,  as  ap- 
peal's fnim  the  following  riuesttons  asked  him 
by  defendant's  counsel  and  his  answers  to  the 
same,  directed  the  loading  of  the  rails,  and 
kuew  the  manner  in  which  it  was  done:  "Q. 
Mr.  Blake,  you  say  you  were  present  the 
morning— afternoon  at  least— this  party  was 
Injured,  and  I  will  ask  you  again  now  if  you 
were  there  when  the  rails  were  loaded  that 
went  down  the  trip  from  which  Mr.  Johnson 
was  hurt?  A.  1  had  been  around  there.  Q. 
Were  you  present  at  the  time?  A.  Not  all 
the  time.  Q.  Were  you  there  at  all?  A. 
Yes,  sir;  part  of  the  time.  Q.  State  whether 
or  not  yon  superintended  loading  those  rails, 
or  Instructed  them  to  be  done.  A.  I  instruct- 
ed tliem.  1  didn't  personally  superintend.  Q. 
State  how  those  rails  were  toaded  so  far  as 
you  know.  A.  They  were  loaded  on  the  trip 
of  about  five  empty  cars.  Q.  How?  A.  On 
the  last  car,  front  end  of  the  trip  going  down 
the  slope.  There  were  two  pieces  of  three 
by  ten  and  one  piece  of  three  by  twelve  plank 
placed  in  the  end  of  the  car,  and  In  the  bed 
of  the  car—  Q.  Did  they  stand  endways? 
A.  Yes.  stand  endways  in  the  bed  of  the  car. 
Tlie  bed  of  the  car  was  then  filled  up  within 
three  or  four  Indies  of  the  top  with  mine  ties. 
Q.  Three  or  four  Inches  of  the  top?  A.  Yes, 
air.  Q.  And  then  what?  A.  And  the  rails 
were  loaded  on  top  of  the  trip  and  placed 
against  the  plank.  Q.  Did  you  see  the  men 
load  the  rails?  A.  Yes,  sir."  Mr.  Tait  testi- 
fied that  he  was  present  and  assisted  in  load- 
ing the  rails,  and  hi  answer  to  the  question 
by  defendant's  counsel,  "ITnder  whose  super- 
vision were  the  rails  loaded?"  said,  "Mr. 
Blake's."  Mr.  Tait,  as  assistant  foreman,  had 
control  over  the  miners  and  track  layers,  and 
Mr.  Blake,  the  mine  foreman,  had  control 
over  all  of  the  men,  and  had  power  to  hire 
and  discharge  them.  No  one  engaged  in  the 
work  had  authority  sui)erlor  to  that  of  Mr. 


Blake's.  There  was  no  evidence  to  show  that 
the  employes  in  conducting  the  cars  down  the 
shaft  were  negligent,  or  did  it  in  any  different 
way  than  required  by  their  instructions. 

No  statute  of  Wyoming  upon  the  subject 
of  the  master's  liability  has  been  called  to  our 
attention,  and  the  only  decision  In  that  state 
relating  thereto  which  we  have  lieen  able  to 
find  was  rendered  in  the  case  of  McBrlde  v. 
Union  Pac.  R.  R,  Co.,  3  Wyo.  248,  21  Pac. 
087,  cited  by  apiiellant's  counsel  as  supijort- 
ing  theh"  contention.  In  that  case  the  "plain- 
tiff had  been  ordei-ed  by  the  gang  Iwss  to  as- 
sist in  lowering  an  engine  in  defendant's 
shops.  The  engine  was  hoisted  above  the 
track,  and  was  resting  on  timbers,  which  in 
turn  were  resting  on  the  rails,  and  alx>ve 
a  pit  two  or  three  feet  deep.  In  removing 
the  last  timber  but  three  men  were  employ- 
ed, plaintiff  being  on  the  right-hand  side,  and 
.T.  and  E.  on  the  left  By  order  of  the  boss, 
J.  left  the  work,  and  the  end  of  the  timber 
held  by  E.  dropped  into  the  pit  causing  the 
other  end  to  fly  up  and  hit  plaintiff,  inflicting 
the  injuries  complained  of.  The  jury  found 
that  the  gang  boss  had  immediate  control  of 
the  work,  but  that  he  was  under  the  general 
control  of  the  master  mechanic;  that  the  lat- 
ter was  not  in  the  shops  at  the  time,  but  that 
the  foreman,  who  superintended  the  work  in 
the  shops  under  the  general  directions  of  the 
master  mechanic,  was  present.  Held,  that 
the  defendant  could  not  be  held  liable  for  the 
negligence  of  the  gang  boss  as  a  vice  prin- 
cipal in  tlie  exclusive  control  of  a  depart- 
ment." In  the  opinion,  delivered  by  Mr.  Jus- 
tice Com,  it  is  said:  "None  of  the  authori- 
ties, we  believe,  go  to  the  length  of  holding 
the  master  liable  for  the  negligence  of  an 
employe  as  vice  principal  in  control  of  a  de- 
partment, when  there  is  In  the  same  depart- 
ment, and  present  at  the  time  of  the  acci- 
dent a  superior  under  wliose  orders  and  con- 
trol such  employe  performs  his  duties.  There 
is,  however,  a  class  of  cases  where  the  em- 
ploy6  is  the  representative  of  the  master, 
though  not  in  control  of  a  separate  depart- 
ment; and  where  tlie  master  Is  liable  for  his 
negligence,  not  upon  any  ground  of  superior 
rank  or  grade  in  the  service,  but  from  the 
character  of  the  service  which  he  la  designat- 
ed to  perform.  'One  of  the  exceptions  to  the 
general  rule  of  the  common  law  that  the  mas- 
ter is  not  liable  to  one  employe  for  the  neg- 
ligence of  a  co-eraploy6  in  the  same  service 
arises  from  the  obligation  of  the  master, 
whether  a  natural  person  or  a  corporate  body, 
not  to  expose  the  servant,  when  conducting 
the  master's  business,  to  perils  or  hazards 
against  which  be  may  be  guarded  by  proper 
diligence  upon  the  part  of  the  master.'  Rail- 
road Co.  V.  Fox,  31  Kan.  507.  3  Pac.  ,122. 
Such  proper  diligence  imposes  upon  the  mas- 
ter such  duties  as  to  furnish  to  the  men  a 
reasonably  safe  place  in  which  to  work,  to 
fniiilsh  them  proper  and  safe  machinery  and 
materials  with  which  to  work,  to  exercise 
reasonable  care  and  diligence  in  making  suiK 
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dent  regulations  for  the  safe  running  ot 
trains,  so  as  to  avoid  injury  from  collision, 
etc.,  to  furnish  sutilciently  skillful  co-em- 
plo.vf'S  and  In  sufficient  number  for  the  safe 
pcridruiance  of  any  particular  piece  of  work 
in  which  an  employ^  is  called  upon  to  take 
part,"  etc.  The  same  exceptions  referred  to 
by  Justice  Com  have  Ijeen  made  In  the  stat- 
utes of  several  of  the  states,  are  the  same  as 
those  mentioned  in  some  of  the  English  cases 
before  cited,  and  are  among  the  exceptions 
set  out  In  the  employer's  liability  act  of  1880. 
In(l(>|)eudent  of  statute,  they  are,  in  principle, 
correct,  and  are  sustained  by  public  policy 
and  the  decisions  of  many  well-considered 
cases  by  the  courts  in  this  country.  Under 
these  exceptions  a  person  intrusted  by  the 
master  with  the  management  of  his  general 
business,  or  with  some  special  part  of  it,  is 
not  a  fellow  servant  with  the  subordinate 
employ*.  The  duties  imposed  by  these  ex- 
ceptions are  personal  duties  of  the  master, 
which  can  in  no  way  be  delegated  by  him 
so  as  to  relieve  him  from  liability.  Nor  is 
the  negligence  of  the  person  to  whom  the 
management  of  the  master's  business  Is  in- 
trusted among  the  risks  of  the  employment 
wliich  the  servant  assumes.  As  Blake,  the 
foreman,  and  his  assistant,  were  both  present 
when  the  rails  were  being  loaded,  the  former 
directing  and  the  latter  assisting  the  men  en- 
gaged in  the  work,  if  the  manner  of  loading 
the  rails  upon  the  cars  was  negligent,  and  in 
consequence  thereof,  as  alleged  in  the  com- 
plaint, one  of  the  rails  on  the  top  of  the  cars, 
being  loose  and  unfastened,  fell  down  the 
slope,  and  injured  the  plaintllT,  it  was  the 
negligence  of  the  foreman  and  his  assistant, 
and  not  that  of  the  employes  working  under 
them.  Whether  the  manner  was  negligent 
was  in  Issue,  and,  under  the  evidence,  was 
a  question  for  tlie  Jury  to  determine.  The 
case  at  bar  is  distinguishable  from  the  Wy- 
oming case  In  this:  llie  plaintiff  was  not,  as 
in  that  case,  present  and  assisting  In  the  op- 
eration which  caused  the  injury.  Nor  was 
the  head  foreman  in  that  case,  as  in  the  case 
at  bar.  present  and  directing  the  operation. 

It  follows  from  what  we  have  said  that  all 
of  the  requests  under  consideration  were 
properly  refused,  first,  because  it  Is  not  the 
law  In  the  state  of  Wyoming  that  "persons 
employed  in  the  same  general  work"  of  the 
master  are  fellow  servants,  and  on  princi- 
ple, and  by  the  weight  of  authority,  persons 
engaged  in  the  service  of  the  master,  who 
are  intrusted  by  him  with  the  management 
or  direction  of  his  general  work,  or  with 
some  partlctdar  part  thereof,  are  not  fellow 
servants  with  the  subordinate  employes,  but 
are  vice  principals;  and,  second,  under  the 
evidence  the  alleged  negligence  is  not  attrib- 
utable to  either  the  engineer  or  the  subor- 
dinate employf's  who  assisted  in  loading  the 
rails  upon  the  cars. 

5.  The  apiiellant  also  has  assigned  as  error 
the  giving  of  the  following  instruction:  "(7) 
It  Is  the  duty  of  the  master,  when  the  nature 


of  the  business  required  It,  to  make  and 
promulgate  rules  for  the  protection  of  his 
servants,  and  to  use  due  care  and  diligence, 
after  the  making  and  promulgating  of  a  nec- 
essary rule,  to  have  It  enforced;  and  If  you 
should  find  from  the  evidence  in  this  case 
that  the  nature  of  the  defendant's  business 
was  such  as,  in  the  exercise  of  .due  care  and 
prudence  for  the  safety  of  its  employes,  re- 
quired the  making  and  promulgating  of  rules, 
and  should  further  find  that  the  defendant 
failed  to  make  and  promulgate  such  rules, 
or,  having  made  and  promulgated  the  same, 
failed  to  use  due  care  and  diligence  to  have 
them  enforced,  and  should  further  find  that 
the  injuries,  if  any,  received  by  the  plaintiff 
were  caused  by  such  failure,  yon  should  find 
for  the  plaintiff."  The  following  rule,  stated 
in  Barrows  on  Negligence,  p.  102,  §  40,  is  gen- 
erally sustained  by  both  courts  and  text-writ- 
ers, to  wit:  "It  is  the  duty  of  the  master  to 
prescribe  and  publish  such  suitable  rules  as 
the  circumstances  may  reasonably  require 
tor  the  proper  and  safe  transaction  of  the 
business.  This  duty  of  the  master  to  pro- 
tect his  servants  by  making  suitable  rules 
for  the  safe  management  of  the  business  be- 
comes more  Imperative  in  proportion  to  the 
danger  and  complication  of  the  work;  but 
whether  any  rule  at  all  is  required,  in  the 
exercise  of  ordinary  care,  in  a  particular  case, 
or  whether  the  one  in  effect  at  the  time  of 
the  Injury  was  reasonably  suftlclent,  are  gen- 
erally questions  of  fact  for  the  Jury.  •  •  • 
And  the  master  must  also  exercise  ordinary 
care  to  see  that  the  rules  and  regulations  are 
enforced."  A  failure  upon  the  part  of  the 
master  to  perform  this  duty  is  negligence  per 
se.  Wood  on  Mast.  &  Serv.  {  403.  Whether 
this  duty  has  been  performed  depends  upon 
the  circumstances  of  each  particular  case; 
and  when  the  evidence,  as  In  this  case,  la 
such  as  reasonable  men  might  differ  as  to 
whether  the  duty  has  been  performed,  it  Is  a 
question  for  the  Jury.  In  Eastwood  v.  Retsof 
Mining  Co.,  86  Hun,  91,  OC,  34  N.  Y.  Supp. 
196,  198,  the  court  salil:  "It  is  quite  clear 
In  this  case  that  the  question  whether  or  not 
the  case  was  a  proper  one  for  requiring  the 
defendant  to  establish  rules  for  the  govern- 
ment of  its  employes  In  drawing  salt  from 
this  bin  when  men  were  engaged  inside  of 
it  was  one  as  to  which  reasonable  men  might 
differ.  •  ♦  •  In  every  case  its  duty  is 
performed  by  the  exercise  of  reasonable  care 
In  deciding  in  the  tlrst  place  whether  rules 
are  necessary,  and.  In  the  second  place,  in 
making  such  rules  as  appear  to  be  sufficient 
But  the  question  in  either  case  may  be  for 
the  Jury  whether.  In  the  first  place,  the  com- 
pany took  reasonable  care  to  conclude  wheth- 
er rules  were  necessary,  or.  In  the  second 
place,  if  they  were,  whether  the  rules  thus 
made  were  proper  for  the  purpose  for  which 
they  were  intended.  When  the  question  Is 
whether  the  case  was  one  in  which  rules 
ought  to  have  been  made,  the  fact  that  other 
people  or  corporations  engaged  la  the  same 
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business  had  or  had  not  found  It  necessary 
to  make  rules  upon  that  subject.  Is  one  that 
might  well  be  considered.  But  the  fact  that 
no  such  rules  had  been  made  is  not  conclu- 
sive against  the  necessity  of  mailing  them. 
It  Is  simply  a  fact  to  be  considered."  Under 
the  circumstances  disclosed  by  the  evidence, 
the  Instruction  under  consideration  correctly 
slated  the  law,  and  properly  submitted  to  the 
Jury  the  question  as  to  whether  the  defend- 
ant, in  respect  to  the  matter  of  malting, 
promulgating,  and  enforcing  necessary  rules, 
was  negligent. 

6.  In  addition  to  the  instructions  hereinbe- 
fore mentioned,  requested  by  the  defendant, 
10  others  were  asked  for  by  it,  and  the  re- 
fusal of  each  is  assigned  as  error.  As  the 
instructions  given  by  the  court  covei-ed  the 
whole  case,  and  properly  submitted  it  to  the 
Jury,  the  other  10  requests  being  of  minor  im- 
portance, it  is  not  necessary  to  pass  iipon 
them.  State  v.  Ilaworth,  24  Utah,  398-425, 
08  Pac.  155,  and  cases  there  cited;  Holland 
T.  Oregon  Short  Line  R.  R.  Co.,  26  Utah,  209, 
72  Pac.  940. 

7.  In  the  examination  In  chief  of  a  witness 
for  the  plaintiff  the  following  occurred:  "Q. 
Now  tell  Just  the  movement  of  that  car  when 
It  was  in  operation  down  that  slope?  A.  I 
could  not  say  for  that  car  or  that  trip  at  that 
time.  Q.  Other  trips?"  Defendant's  counsel 
objected  to  these  questions  as  Incompetent  In 
this:  that  what  may  have  been  done  at  other 
times  was  not  evidence  of  what  was  done 
on  the  occasion  of  the  injury.  The  objection 
was  overruled,  and  the  witness  answered: 
"I  was  with  it  at  various  times  and  places  In 
tliat  slope  during  my  employment  prior  to 
this  accident.  At  times  It  would  run  steady, 
and  at  otlier  times  it  kfhd  of  Jerked."  It  is, 
in  substance,  alleged  in  the  complaint  that 
on  the  day  of  the  injury,  and  long  prior 
thereto,  by  reason  of  the  weight  of  the  rails, 
the  downward  slope  of  the  shaft,  and  the 
Jerking  of  tlie  cable,  the  letting  down  of  the 
rails  was  very  dangerous  to  the  plaintiff,  and 
that  tlie  defendant  had  full  notice  thereof. 
These  allegations  were  denied  in  the  defend- 
ant's answer.  In  view  of  that  fact  the  objec- 
tion was  properly  overruled. 

8.  A  witness  for  the  defendant  was  asked 
by  its  counsel  the  following  question:  "Mr. 
Hopkins,  after  your 'experience  and  investi- 
gation in  these  matters,  which  is  the  better 
or  safer  way  of  letting  down  those  rails  In 
the  mine  in  question,  by  placing,  as  was  done 
formerly,  against  plank— the  end  of  tlie  rail 
against  plank — raised  at)ove  the  surface  of 
the  car  l)ehind  (that  Is,  the  one  In  vogue  at 
the  time  of  the  accident),  or  the  one  you  now 
say  they  adopted  by  hanging  them  on  an  iron 
rod."  This  question  was  objected  to  by  the 
plaintiff  as  Incompetent,  and  calliug  for  an 
opinion  upon  a  matter  which  it  was  the  prov- 
ince of  the  Jury  to  decide.  As  to  which  of  the 
methods  referred  to  in  the  question  was  the 
safest  was  not  an  issue  in  the  case,  and  the 
opinion  called  for  related  to  a  matter  which,  . 


If  it  had  been  In  Issue,  would  have  been  a 
question  exclusively  for  the  Jury,  and  there- 
fore not  the  subject  of  expert  opinions. 

Upon  a  careful  examination  of  the  whole 
record  we  fall  to  discover  any  reversible  er- 
ror. 

The  Judgment  Is  afDrmed,  with  costs. 

Mccarty,  J.,  concurs.  BARTCH,  J.,  con- 
curs In  the  Judgment 


PEOPLE  V.  SCALAMIERO.    (Or.  1,(S4.)« 
(Supreme  Court  of  California.    May  23,  190i.) 

BAPE— ASSAULT  WITH  INTENT  TO  COMMIT — EV- 
IDENCE —  ADMI.SSIBILITY  —  COMPLAINT  BT 
PBOSECUTRIX — DETAILS  OF  COMPLAINT — CON- 
VERSATIONS—LEGITIMATE  SCOPE  OF  CBOSS- 
EXAMINATION  —  TBIAL  —  QUESTIONS  TO  WIT- 
NESSES—  FAILURE  TO  OBJECT — WAIVER — MO- 
TION  TO   STRIKE   OUT. 

1.  Where  a  question  put  to  a  witness  is  not 
objected  to  before  tlie  answer  is  given,  there  is 
a  waiver  of  any  right  to  complain  of  the  ad- 
misRion  of  the  testimony  under  the  answer. 

2.  Where  the  nature  of  a  question  put  to  « 
witness  clearly  indicates  that  the  evidence  sought 
to  l>e  elirited  would  t>e  inadmissible,  a  motion  to 
strike  out  tlie  answer  is  not  available  unless  a 
preliminary  objection  to  the  question  has  been 
made. 

3.  Where,  on  a  prosecution  for  assault  with 
intent  to  commit  rape,  the  theory  of  the  state 
was  that  defendant  had  enticed  prosecutrix  into 
his  barber  shop,  and  there  committed  the  as- 
sault, it  was  proper  to  admit  the  testimony  of 
the  fatlier  of  the  prosecutrix  that  when  he 
reached  the  shop,  shortly  after  the  alleged  as- 
sault, he  asked  defendant  if  prosecutrix  had 
been  there,  and  that  defendant  said  that  she 
had;  such  evidence  tieing  competent  proof,  an 
an  admission  by  defendant  of  a  material  fact 
in  the  case. 

4.  On  a  prosecution  for  assault  with  intent  to 
commit  rape,  where  the  state  claimed  that  the 
crime  was  committed  by  defendant  in  his  bar- 
ber shop  on  a  certain  evening,  a  witness,  who 
accompanied  the  mother  of  prosecutrix  to  de- 
fendant's shop  shortly  after  the  alleged  assault. 
testified  that  defendant  stated  to  the  mother  of 
prosecutrix  that  prosecutrix  had  not  been  in  his 
shop  that  evening;  and  the  father  of  prosecu- 
trix testified  that  when  he  reached  the  shop, 
very  shortly  afterwards,  defendant  admitted 
that  prosecutrix  had  been  there.  UcU,  that  the 
testimony  of  the  father  was  properly  received, 
as  tending  to  show  that  defendant,  at  two  dif- 
ferent interviews  held  about  the  same  time,  had 
made  conflicting  statements  as  to  the  presence 
of  prosecutrix  at  the  shop. 

.">.  On  a  prosecution  for  assault  with  intent  to 
commit  rape,  the  father  of  prosecutrix  testi- 
fied that  when  he  reached  defendant's  place  of 
business,  shortly  after  the  time  when  it  was 
claimed  the  assault  was  committed  there,  the  de- 
fendant stated  that  prosecutrix  had  been  there, 
but  thst  he  had  done  nothing  to  her.  and  de- 
fendant's motion  to  strike  such  testimonv  was 
denied.  Held  that,  as  the  statement  of  defend- 
ant that  he  had  done  prosecutrix  no  harm  was 
evidence  in  his  favor,  its  retention  in  evidence 
was  not  prejudicial  to  him. 

6.  On  a  prosecution  for  assault  with  intent  to 
commit  rape,  the  father  of  prosecutrix  testiiieil 
tliat  when  he  reached  defendant's  place  of  busi- 
ness, sliortly  after  the  time  when  it  was  claim- 
ed tliat  the  alleged  assault  was  committed  there, 
defendant  stated  to  him  that  prosecutrix  had 
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been  there,  but  that  he  had  done  nothing  to  her. 
Hdd,  that  a  motion  to  strike  out  the  entire  tes- 
timony of  the  father  was  properly  denied,  even 
if  the  declaration  of  the  defendant  that  be  had 
done  nothing  to  prosecutrix  was  inadmissible, 
since  that  portion  of  the  statement  in  which  de- 
fendant admitted  that  prosecutrix  was  at  his 
place  of  business  was  competent. 

7.  In  a  prosecution  for  an  assault  with  intent 
to  commit  rape,  claimed  to  have  been  commit- 
ted by  defendant  on  a  certain  evening  at  his 
barber  shop,  a  witness  testified  that  she  accom- 
panied the  mother  of  prosecutrix  to  the  barber 
shop  shortly  after  the  offense,  and  that  the 
mother  asked  defendant  what  he  had  been 
doing  with  prosecutrix,  to  which  he  replied  that 
she  had  not  been  in  his  shop ;  and  her  father 
testified  that  when  he  reached  the  shop,  short- 
ly afterwards,  defendant  admitted  to  him  that 
the  child  had  been  there,  but  said  he  had  done 
nothing  to  her.  Held,  that  the  admission  of 
such  testimony  was  not  objectionable  on  the 
theory  that  it  brought  before  the  jury  part  of 
the  details  of  a  complaint  made  by  prosecutrix. 

8.  On  a  prosecution  for  assault  with  intent  to 
commit  rape,  proof  of  the  fact  that  prosecutrix 
made  complaint  may  be  given  in  evidence  by  the 
testimony  of  prosecutrix  herself,  or  that  of  the 
persons  to  whom  she  made  complaint,  but  the 
details  of  the  complaint  may  not  be  shown. 

9.  On  a  prosecution  for  assault  with  intent 
to  commit  rape,  claimed  to  have  been  commit- 
ted by  defendant  about  C  o'clock  in  the  evening 
at  his  barber  shop,  defendant,  on  direct  exam- 
ination, testified  that  he  had  not  seen  the  pros- 
ecutrix during  the  evening  of  the  assault ;  that 
he  closed  his  shop  about  a  quarter  to  G,  and  went 
out,  and  that  he  returned  about  6 :30,  and  work- 
ed until  8  o'clock.  A  witness  for  the  state  tes- 
tified that  about  10  minutes  psst  6  he  went  to 
defendant's  shop  to  be  shaved,  but  found  it 
closed,  and  lincered  around  the  vicinity,  return- 
ing at  intervals,  but  still  finding  the  door  lock- 
ed; that  at  length  he  found  defendant  nnlock- 
ing  the  door,  and  defendant  stated  that  he  had 
gone  to  shave  some  one,  but  had  forgotten  his 
razor;  that  he  wanted  his  razor,  and  asked 
witness  to  wait;  that  witness  went  away,  and, 
returning  in  about  .5  minutes,  found  the  shop 
lighted  and  the  defendant  standing  in  the  door- 
way. Defendant,  in  his  direct  examination, 
said  nothing  concerning  such  witness.  On  cross- 
examination  defendant  testified  without  objec- 
tion that  he  knew  the  witness,  and  that  he  came 
about  half  past  6  to  be  shaved.  He  was  a.sked 
by  the  prosecution  whether,  when  the  witness 
came,  he  told  him  he  had  been  waiting  for  him, 
whether  be  was  locking  the  door  when  he  first 
saw  him,  whether  he  had  seen  him  when  he  lit 
the  gas,  and  whether  he  had  told  him  that  he 
came  back  for  a  razor.  Held,  that  such  in- 
quiries did  not  transgress  the  limits  of  proper 
cross-examination,  on  the  theory  that  the  in- 
quiries touched  on  matters  not  brought  out  in 
defendant's  examination  in  chief. 

10.  Where,  on  a  prosecution  for  an  assault 
with  intent  to  commit  rape,  defendant  testified 
on  his  direct-examination  that  he  had  not  seen 
prosecutrix  on  the  evening  on  which  the  assault 
was  alleged  to  have  been  made,  it  was  proper 
to  permit  him  to  be  asked  on  cross-examination 
if  be  had  not  stated  to  the  father  of  prosecu- 
trix on  the  evening  of  the  alleged  assault  that 
prosecutrix  had  l)ppn  at  his  place  of  business 
that  evening,  but  that  he  had  not  done  anything 
to  her. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Carroll  Cook,  Judge. 

M.  Scalamiero  was  convicted  of  assault 
with  intent  to  commit  rape,  and  be  appeals. 
Affirmed. 

f  8.  See  Rape,  voL  42,  Cant  Dig.  ti  67,  tt. 


W.  C.  Cavltt,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  J.  C.  Daly,  Dep.  Atty.  Gen.,  and 
Lewis  F.  Bylngton,  Dlst  Atty.,  for  the  Peo- 
ple. 

LORIGAX,  J.  Defendant,  having  t)een 
convicted  of  an  assiault  with  intent  to  com- 
mit rape  upon  a  girl  11  years  of  age,  moved 
for  a  new  trial,  which  was  denied,  and  from 
such  order  of  denial  be  appeals. 

He  flrat  insists  that  the  evidence  Is  insuffi- 
cient to  support  the  verdict.  His  counsel 
contents  himself  ui>on  this  point  by  simply 
mentioning  it,  without  undertaking  to  show 
In  what  respect  or  in  what  particular  It  Is 
open  to  this  objection.  We  have,  however, 
had  occasion  to  refer  to  the  evidence  In  ex- 
amining various  en-ors  alleged  by  appellant 
to  have  been  committed  by  the  court  in  ad- 
mitting and  rejecting  testimony,  and  discov- 
er no  warrant  for  the  claim  that  such  insuffi- 
ciency exists. 

Now  as  to  these  alleged  errors:  Many  ob- 
jections were  Interposed  by  counsel  for  ap- 
pellant to  questions  propounded  to  witnesses 
on  behalf  of  the  prosecution,  and  overruled 
by  the  court,  and  such  rulings  are  assigned 
as  error.  With  singular  uniformity,  how- 
ever, counsel,  except  in  a  few  instances,  in- 
terposed his  objections  after  the  answers 
were  given.  In  no  instance  does  it  appear 
that  any  of  such  questions  were  answered 
before  counsel  bad  an  opportunity  to  object. 
Under  such  circumstances,  It  needs  neither 
discussion  nor  citation  of  authorities  to  the 
proix>sitlon  that  objections  and  exceptions  so 
taken  are  unavailing.  A  party  cannot  haz- 
ard whether  the  reply  of  a  witness  to  an  ob- 
jectionable question  will  be  favorable  or  un- 
favorable to  him,  and,  when  it  appears  un- 
favorable, then  object  to  It.  He  must  ob- 
ject when  the  question  is  asked,  and  before 
the  answer  is  given,  and,  if  he  does  not,  he 
waives  his  right  to  complain  of  the  admis- 
sion of  the  testimony  under  the  answer. 
Neither  can  other  alleged  errors  in  the  same 
line  be  considered,  for  the  reason  that  ap- 
pellant saved  no  exceptions  to  the  rulings. 
In  other  instances,  having  failed  to  object 
until  after  the  answers  were  given,  and  the 
objections  overruled,  counsel  then  moved  to 
strike  out  the  evidence,  which  was  denied, 
and  we  think  properly.  There  are  occasions 
when  it  is  not  necessary  to  object  to  a  ques- 
tion in  advance  in  order  to  avail  oneself 
of  the  right  to  move  to  strike  out  the  answer. 
This  is  always  true  when  the  character  of 
the  answer  is  not  Indicated  by  the  terms  or 
nature  of  the  question.  When,  however,  the 
nature  of  the  question  clearly  indicates  that 
the  evidence  sought  to  be  elicited  would  un- 
der any  circumstances  be  inadmissible,  a 
motion  to  strike  out  is  not  available  unless 
a  preliminary  objection  to  the  question  is 
made.  On  this  point  it  Is  said  in  People  v. 
Williams,  127  Cal.  216,  69  Pac.  681,  where 
the  general  rule  is  discussed,  that  "when 
it  is  apparent  from  the  question  that  the  an- 
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swer  will  contain  evidence  necessarily  In- 
admissible, then  a  motion  to  strike  out  comes 
too  late,  unless  preceded  by  an  objection  to 
the  question."  The  Instances  at  bar  fall 
within  this  latter  branch  of  the  rule.  If  the 
questions  asked  were  objectionable  for  the 
reasons  assigned  by  counsel,  their  objection- 
able diaracter  was  plainly  apparent  on  the 
face  of  the  questions,  and  any  evidence  was 
necessarily  Inadmissible  under  them,  so  that 
a  motion  to  strike  out  was  not  available  un- 
less preceded  by  an  objection  properly  and 
duly  made  to  the  question.  No  such  objec- 
tion was  made.  As  the  failure  to  object  to 
the  evidence  at  the  proper  time  Is  a  waiver 
of  any  objection  to  Us  admissibility,  so  it  Is, 
In  elTect,  the  absence  of  any  objection.  If 
an  objection  taken  after  answer  Is  not  avail- 
able to  exclude  evidence,  because  taken  too 
late,  It  cannot  be  made  the  basis  of  a  mo- 
tion to  strike  out  the  evidence  after  It  is  In, 
where  the  rule  requires  an  objection  proper- 
ly Interposed  to  precede  such  motion,  as  a 
prerequisite  to  Its  exercise.  Any  other  rule 
would  In  a  great  measure  do  away  with  the 
necessity  of  Interposing  seasonable  objec- 
tions, and  enlarge  the  motion  to  strike  out. 
The  rules  of  practice  relative  to  Interposing 
objections  and  exercising  the  right  to  move 
to  strike  out  evidence  arc  so  simple  and  well 
settled  that  no  difficulty  should  arise  on  a 
trial  In  properly  applying  them,  and  no  de- 
parture from  them  should  be  countenanced 
or  tolerated. 

While  the  appellant  is  not  entitled  to  have 
the  larger  proportion  of  the  alleged  errors 
assigned  by  him  considered,  for  the  reasons 
above  stated,  there  are  some  matters,  how- 
ever, properly  before  us  for  determination, 
anil  we  proceed  to  dispose  of  them. 

The  prosecution  Introduced  evidence  of 
conversations  bad  with  the  defendant  and 
the  mother  and  father  of  the  child  a  short 
time  after  the  alleged  assault.  The  defend- 
ant was  a  barber,  and  It  was  claimed  that  he 
enticed  the  girl  into  his  barber  shop  about 
6  p.  m.  of  November  28,  1902,  locked  the 
door,  put  out  the  lights,  and  detained  her 
about  20  minutes,  during  which  the  assault 
was  committed.  He  then  went  out,  and  re- 
locked  the  door  of  his  shop,  leaving  the  girl 
inside.  He  reopened  the  door  in  a  few  min- 
utes and  let  the  child  out.  "When  released, 
the  girl  returned  to  her  home,  in  the  Imme- 
diate vicinity,  and  made  complaint  to  a 
neighboring  woman  and  to  her  mother,  who 
then,  accompanied  by  this  neighbor,  went 
to  see  the  defendant  at  his  shop.  After  their 
Interview,  and  on  their  way  back  home,  they 
met  the  child's  father,  who  was  informed  by 
the  neighbor  of  the  assault  upon  the  child, 
and  he.  accompanied  by  the  rest  of  them, 
also  went  to  see  the  defendant.  As  to  these 
convei-satlons  the  woman  who  accompanied 
the  mother  testified,  over  defendant's  objec- 
tion and  exception  reserved,  that,  when  she 
and  the  mother  went  into  his  shop,  the  moth- 
er of  the  child  asked  the  defendant:    "What 


was  yon  doing  with  my  little  girl  tn  here? 
WTiy  did  you  have  her  locked  In  here'/"  To 
which  be  replied  that  she  had  not  been  in 
his  shop.  The  witness  further  stated  that 
she  also  asked  him  If  the  little  girl  had  been 
In  there,  and  be  said  she  had  not.  The  fa- 
ther testified  that  when  he  reached  the  shop 
he  asked  the  defendant  if  his  little  girl  had 
been  in  there,  and  the  defendant  said  she 
bad  been,  but  be  bad  done  nothing  to  her. 
Defendant  moved  to  strike  out  this  answer, 
which  was  denied.  This  Is  substantially  all 
that  was  said  at  these  Interviews.  Defend- 
ant insists  that  his  objection  should  have 
been  sustained,  and  his  motion  to  strike  out 
granted,  because  all  this  evidence  was  In- 
competent for  any  purpose,  and  because,  fur- 
ther, this  conversation  necessarily  placed  be- 
fore the  jury  a  part  of  the  details  of  the 
complaint  made  by  the  child.  We  do  not 
think  cither  point  is  tenable.  The  evidence 
of  the  father  was  competent  as  proof  of  the 
admission  of  a  fact  by  the  defendant— a  ma- 
terial fact  in  the  case,  namely,  that  the  child 
had  been  In  bis  shop  that  evening.  And  It 
was  further  proper  to  show  generally,  upon 
the  question  as  to  whether  she  had  been  In 
his  shop  that  evening,  that  defendant  had 
made  at  the  two  interviews,  practically  held 
about  the  same  time,  two  conflicting  state- 
ments on  this  point  The  further  statement 
In  the  conversation  with  the  father  that  be 
had  done  the  child  no  harm  was  evidence 
in  his  favor.  Its  retention  as  part  of  the 
conversation  did  him  no  barm.  Besides  this, 
the  motion  to  strike  out  the  testimony  of  the 
father  was  directed  to  the  entire  conversa- 
tion, and,  as  that  part  of  it  in  which  d<^- 
fendant  admitted  that  the  child  was  in  his 
shop  was  competent  evidence,  the  general 
motion  to  strike  out  all  the  evidence  was 
properly  overruled,  even  If  it  could  be  con- 
ceded that  his  declaration  that  he  bad  done 
the  child  no  injury  was  inadmissible  evi- 
dence. Nor  was  the  admission  of  the  evi- 
dence open  to  the  objection  that  it  brought 
before  the  jury  part  of  the  details  of  the 
complaint  made  by  the  child.  There  was 
nothing  said  In  these  interviews  about  any 
complaint  made  by  the  child.  Neither  is 
there  a  word  of  any  of  the  details  of  such  a 
complaint  mentioned.  That  the  child  made 
complaint  to  her  mother  and  the  woman  who 
accompanied  her  Is  true.  She  made  none  to 
her  father.  But  neither  the  fact  of  such 
complaint,  nor  the  minutest  detail  of  It  ap- 
peared in  these  conversations.  The  defend- 
ant was  not  even  accused  of  any  offense. 
He  was  simply  asked  If  he  had  the  child  in, 
or  locked  in,  his  shop.  Of  course.  It  might 
be  argued,  because  the  parents  sought  the 
defendant  and  made  inquiries,  that  the  Jury 
would  naturally  Infer  that  the  parents  had 
been  informed  that  he  had  perpetrated,  or 
that  they  suspected  him  of  ha\-1ng  perpe- 
trated, the  alleged  assault  This  is,  however, 
simply  an  inference  dedudble  from  the  fact 
that  they  sought  him  and  made  inquiries. 
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It  does  not  appear  from  any  language  tbat 
was  employed  in  the  conversation  tbat  sucti 
complaint  had  in  fact  been  made  to  them, 
because  there  is  not  the  slightest  reference 
to  It  The  same  inference  might  be  raised, 
had  any  one  else  spoken  to  him;  persons  to 
whom  the  prosecutrix  had  never  mentioned 
the  subject;  persons  whose  inquiries  were 
prompted  solely  through  rumors.  The  law 
authorizes  proof  of  the  fact  that  the  prose- 
cutrix made  complaint  to  be  given  in  evi- 
dence, and  such  fact  may  be  shown  by  the 
testimony  of  the  prosecutrix  herself,  or  that 
of  the  persons  to  whom  she  made  complaint, 
but  inhibits  the  details  of  the  complaint  from 
being  shown.  This  Is  the  rule,  and  its  lim- 
itation, and  the  limitation  is  intended  to  pro- 
hibit the  introduction  before  the  Jury  of  tes- 
timony which  is  primarily  intended  to  show 
the  details  of  such  complaint.  It  is  not  to 
be  invoked  to  preclude  the  admission  in  evi- 
dence of  statements  made  by  defendant 
which  are  otherwise  unobjectionable  and 
pertinent,  simply  because  the  Inquiries  them- 
selves, to  which  the  statements  were  respou- 
Kivc,  might  raise  some  inference  that  the  per- 
sons making  them  had  information  from  the 
prosecutrix  that  the  defendant  bad  assault- 
ed her,  when  the  inquiries  do  not  show  such 
fact,  and  when  neither  the  fact  of  a  com- 
plaint against  him,  nor  any  of  its  details,  was 
either  mentioned  or  referred  to  in  the  con- 
versation. 

We  have  discussed  this  matter  generally, 
although  we  cannot  well  perceive  how  the  de- 
fendant can  complain  of  this  inference  which 
he  claims  the  Jury  might  have  drawn,  be- 
cause evidence  went  to  the  Jury,  unchal- 
lenged by  him,  that,  prior  to  the  visit  of  the 
parents  to  the  defendant,  the  child  had  com- 
plained to  her  mother  and  her  neighbor  of  the 
defendant's  treatment  of  her,  designating 
him  as  the  perpetrator,  and  it  was  upon  such 
information  that  the  mother  and  neighbor 
went  to  see  him,  and  the  detailed  conversa- 
tion was  had.  The  defendant  could  hardly 
be  Injured  by  the  Inference  of  which  he 
complains  the  Jury,  from  the  visits  and  con- 
versations of  these  parties,  might  draw— that 
the  prosecutrix  had  complained  to  them  of 
him  as  her  assailant— when  it  was  clearly 
in  evidence  as  a  fact  before  them  that  she 
had  so  complained,  and  that  they  sought  the 
Interview  with  him  for  that  reason. 

There  was  no  error  in  sustaining  the  ob- 
jection of  the  prosecution  to  the  inquiry  of 
counsel  for  defendant,  addressed  to  the  phy- 
sician who  had  made  an  examination  of  the 
prosecutrix  on  the  evening  of  the  alleged  as- 
sault. The  question  propounded  was  hypo- 
thetical, and  was  sustained  on  the  ground 
that  It  assumed  facts  not  in  evidence,  and 
we  think  the  ruling  was  correct. 

The  defendant  was  called  as  a  witness 
In  bis  own  behalf,  and  complains  of  the  ac- 
tion of  the  court  in  permitting  the  prosecu- 
tion, over  hla  objection,  to  cross-examine  him 


upon  matters  which  it  is  claimed  were  not 
brought  out  on  his  examination  In  chief. 

The  defendant,  on  direct  examination,  de- 
nied that  he  had  seen  the  prosecutrix  during 
the  evening  of  the  alleged  assault  upon  her; 
that  he  closed  his  shop  about  a  quarter  to  6 
on  that  evening,  and  went  out  to  get  some 
fresh  air  and  a  glass  of  beer;  that  he  re- 
turned about  6:30,  and  worked  until  8 
o'clock  that  evening.  In  proving  its  main 
case  the  prosecution  had  called  one  Warn- 
holz  as  a  witness,  who  testified,  among  oth- 
er things,  that  about  10  minutes  past  6  he 
went  to  defendant's  shop  to  be  shaved,  and 
found  It  closed  and  dark;  that  he  went  away, 
but  lingered  around  the  vicinity,  returning 
several  times  at  different  intervals,  but  still 
found  the  door  locked,  until,  returning  again, 
he  saw  the  defendant  at  the  door  of  his  shop, 
locking  it.  He  told  him  be  had  been  there 
several  times,  to  which  defendant  replied  that 
he  had  gone  to  shave  some  one  on  the  out- 
side, but  had  forgotten  his  razor,  and  return- 
ed to  get  it.  He  said  he  wanted  to  shave  the 
party,  and  asked  the  witness  to  wait  a  while 
until  he  returned.  The  witness  went  away, 
returned  In  about  five  minutes,  and  found 
the  shop  open,  lighted,  and  defendant  stand- 
ing In  the  doorway.  In  his  direct  examina- 
tion the  defendant  was  asked  nothing  con- 
cerning Wamholz.  On  cross-examination  he 
testified,  without  objection,  that  he  knew  this 
witness;  that  be  came  to  bis  shop  at  6:30 
in  the  evening  to  be  shaved;  and  he  was 
then  asked  by  the  prosecution  whether,  when 
.Wamholz  came,  he  told  him  he  had  been 
waiting  for  him,  whether  he  was  locking  the 
door  when  he  first  saw  him,  whether  he  had 
seen  him  before  be  lit  the  gas  in  his  shop,  and 
whether  he  bad  told  him  he  came  back  for  a 
razor.  We  do  not  think  the  limits  of  cross- 
examination  were  transgressed  in  permitting 
these  inquiries.  The  defendant  had  testified 
that  he  closed  his  shop  before  6  o'clock,  and 
returned  at  6:30.  The  prosecution  was  not 
precluded,  by  his  general  statement  tbat  he 
was  absent  from  his  shop  on  a  stroll  during 
a  particular  period,  from  cross-examining 
him  on  the  subject  of  such  absence.  In  an  en- 
deavor to  show  that  his  statement  on  direct 
examination  upon  this  point  was  not  true; 
tbat  he  was  at  the  door  of  his  shop,  locking  it, 
during  the  Interval  when  he  testified  he  was 
absent;  and  to  fm-tber  show  the  circumstan- 
ces under  which  he  was  there,  with  whom  he 
conversed,  and  his  declarations  on  the  sub- 
ject of  his  return  and  departure.  It  is  of  no 
moment  to  the  discussion  that  the  witness 
Wamholz  had  already  testified  on  these 
points,  and  that.  If  the  defendant's  testimo- 
ny was  different  from  that  of  Wamholz,  the 
defendant  would  be  prejudiced  by  the  con- 
tradiction. The  prosecution  had  the  right 
to  make  these  Inquiries,  as  legitimate  auU 
proper  cross-examination,  and  independent  of 
the  testimony  of  that  witness.  The  fact  that 
Wamholz   had   theretofore   testified  to  the 
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matters  concerning  which  Inquiry  was  made 
of  the  defendant  doubtless  Impelled  the  pros- 
ecution to  ask  its  questions  of  lilm  in  a  dif- 
ferent form  than  it  would,  had  such  tes- 
timony not  been  given.  But  that  did  not  af- 
fect the  right  of  cross-examination.  Had 
Warnholz  not  theretofore  testified  on  the  sub- 
ject, the  prosecution  would  still  have  had 
the  right  to  inquire  of  the  defendant  whether 
it  was  not  a  fact  that,  Instead  of  being  ab- 
sent during  the  period  to  which  he  referred, 
he  was  at  his  shop  a  little  after  6  o'clocic, 
met  Warnholz  there  while  he  was  locking 
his  door,  and  had  a  conversation  with  him 
concerning  his  absence  and  the  purpose  of  It, 
and,  if  he  denied  these  matters,  to  call  Warn- 
holz to  prove  them.  The  circumstance  that 
Warnholz  had  theretofore  testified  on  the 
matter  only  obviated  the  necessity  of  subse- 
quently calling  him  as  a  witness.  For  the 
reasons  Indicated,  we  are  satisfied  the  cross- 
examination  was  proper. 

Neither  was  it  error  to  permit  the  prosecu- 
tion to  ask  the  witness,  on  further  cross-ex- 
amination, if  he  had  not  stated  to  the  father 
of  the  prosecutrix,  on  the  evening  of  the 
alleged  assault,  that  she  had  been  in  his  shop 
that  evening,  but  he  had  not  done  anything 
to  her.  Defendant  had  testified  on  direct 
examination  that  he  had  not  seen  the  girl 
that  evening,  and  it  was  entirely  proper  to 
ask  him  if  he  had  not  made  prior  statements 
to  the  contrary,  and  prove  the  fact,  If  he  de- 
nied it. 

We  have  discussed  all  the  points  urged 
which  are  properly  presented,  and  which  we 
thought  required  attention.  Several  we  have 
not  referred  to  because  we  do  not  deem  them 
worthy  of  a  serious  consideration. 

The  Judgment  and  order  are  affirmed. 


We    concur: 
SHAW,  J. 


McFARLAND,    J.;     HEN- 


143  Cal.  336 

DAVIS  r.  GRUNIG.    (S.  T.  3,574.) 
(Supreme  Court  of  California.    May  21,  1904.) 

ELECnONS — CONTEST— CONSIDERATION    OF   BAI,- 

LOTS— IRREGULARITIES — FAILURE      TO 

FORWARD  TALLY  LISTS. 

1.  Where  an  election  was  conducted  properly, 
and  tlie  records  and  canvass  of  the  votes  cast 
duly  made,  certified,  and  authenticated,  and 
transmitted  and  delivered,  in  all  respects  in  con- 
formity witli  the  law.  except  that  the  board  of 
election  olBeers  failed  to  forward  to  the  board 
of  supervisors,  as  required  by  law,  the  tally 
list,  and  list  attached  thereto,  such  failure  did 
not  preclude  the  consideration  of  the  ballots 
cast  at  the  election,  on  a  contest  thereof. 

In  Banc.  -4ppeal  from  Superior  Court, 
Fresno  County;  H.  Z.  Austin,  Judge. 

Contest  by  Frank  E.  Davis  against  Emll 
Grunig  of  an  election  for  the  office  of  consta- 
ble of  the  First  Township  in  Fresno  county. 
From  a  Judgment  in  favor  of  contestant,  the 
contestee  appeals.    Affirmed. 


I  Frank  H.  Short  and  F.  B.  Cook,  for  appel- 
lant. Henry  Brickley  and  Jas.  A.  Buina,  for 
respondent 

VAN  DYKE,  J.  This  Is  an  appeal  from  a 
judgment  In  an  election  contest.  The  appel- 
lant and  respondent  were  candidates,  respec- 
tively, for  the  office  of  constable  of  the  First 
Township  in  Fresno  county  at  the  election 
held  In  November  last.  In  this  township 
there  were  five  election  precincts,  to  wit. 
Byrant,  Flrebaugh,  Mendota,  Panoche,  and 
Jameson.  Through  some  mistake  or  over- 
sight the  board  of  election  officers  of  Jame- 
son precinct  failed  to  forward  to  the  board 
of  supervisors  the  tally  list,  and  list  attached 
thereto,  kept  by  them,  In  pursuance  of  the 
requirements  of  the  Political  Code.  Instead 
of  being  sent  to  the  supervisors  with  the  list 
attached  thereto,  it  was  taken  home  by  one 
of  the  members  of  the  board.  All  the  other 
returns,  Including  the  ballots,  were  forward- 
ed to  the  county  clerk,  as  required  by  sectiOB 
1261  of  the  Political  Code.  The  board  of  su- 
pervisors, sitting  as  a  board  of  canvassers, 
in  the  absence  of  said  list  and  list  attached 
thereto,  refused  to  canvass  the  returns  from 
Jameson  precinct;  and,  excluding  the  vote» 
of  said  precinct  the  appellant  had  a  majority 
of  the  votes  cast  in  the  township,  but  Inclnd- 
iug  the  votes  of  said  precinct,  contestant, 
respondent  herein,  had  a  majority.  In  dne- 
tlme  the  respondent  commenced  proceedings 
In  the  court  below  contesting  the  said  elec- 
tion, and  at  the  hearing  the  court  counted 
the  ballots  cast  in  all  the  precincts  In  the- 
township,  including  Jameson  precinct  Tbe 
finding  of  the  court  in  reference  thereto  te- 
as folloM's:  'That  said  election  at  said  vot- 
ing precinct  of  Jameson  was  held  and  con- 
ducted and  carried  on,  and  all  records  there- 
of made  and  kept  and  all  canvass  of  the 
votes  cast  thereat  duly  made,  and  all  records 
and  results  thereof  duly  made  and  authenti- 
cated and  certified  and  transmitted  and  de- 
livered, In  the  manner  and  within  the  time- 
and  by  and  to  the  persons  and  in  conformity 
with  the  forms  in  all  respects  as  required  by 
law,  except  that  by  reason  of  the  malconduct 
on  the  part  of  the  said  board  of  Judges,  or 
some  member  or  members  thereof,  neither  one 
of  the  tally  lists  of  the  votes  cast  for  the  vari- 
ous candidates  at  said  election  was  delivered 
to  the  county  clerk,  inclosed  in  a  cover,  and 
sealed  up  with  a  copy  of  said  register,  cer- 
tificates of  registration,  and  copy  of  the  list 
of  voters.  And  one  of  the  tally  lists  so  made 
and  kept  by  said  board  at  said  election,  and 
the  list  attached  thereto,  was  afterwards  de- 
livered to  and  left  with,  and  Is  still  in  the 
possession  of,  the  county  clerk,  but  was  not 
delivered  within  the  time  or  in  the  manner 
required  by  law;  and  the  inspector  of  said 
election  still  retains  one  of  said  lists  of  vot- 
ers, and  one  tally  list,  and  the  list  thereto 
attached."  The  court  further  found  "that 
said  election  at  all  of  said  voting  precincts- 
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in  said  First  Township,  county  of  Fresno, 
state  of  California,  was  beld  and  conducted 
and  carried  on,  and  all  the  records  thereof 
made  and  kept,  and  all  canvass  of  the  votes 
cast  thereat  duly  made  and  certified  and 
authenticated,  and  transmitted  and  delivered, 
in  the  manner  and  within  the  time  and  by 
aud  to  the  persons  and  in  conformity  with 
the  forms  in  all  respects  as  required  by 
law,  except  as  hereinbefore  stated;  and  said 
election  at  all  of  said  voting  precincts  was  in 
all  respects  regular  and  without  fraud." 
These  findings  of  the  court  seem  to  be  abun- 
dantly supported  by  the  evidence  Introduced 
at  the  trial,  and  in  fact  do  not  seem  to  be 
questioned  on  the  part  of  the  appellant. 

The  contention  on  the  part  of  the  appellant 
Is  that  the  same  reason  which  applied  to  the 
action  of  the  board  of  supervisors  in  not  can- 
vassing the  vote  of  Jameson  precinct  should 
apply  to  and  control  this  proceeding  in  court; 
"that  is  to  say,  if  the  board  of  election  of 
Jameson  precinct  did  conduct  the  election  so 
irregularly,  and  did  so  imperfectly  and  irreg- 
ularly return  the  same,  or  if  the  material 
and  mandatory  provisions  of  the  election  law 
were  not  complied  vrith,  then  the  supervis- 
ors, as  a  canvassing  board,  were  not  author- 
ized to  consider  such  returns,  and  for  the 
same  reasca,  and  upon  the  same  principle  of 
law,  under  such  circumstances,  the  court 
should  reject  and  refuse  to  consider  the  re< 
'  turns  from  the  same  precinct."  Appellant's 
counsel,  to  sustain  his  position,  refers  to  the 
following  California  cases:  People  v.  Seale, 
52  Cal.  72;  Coglan  v.  Beard,  67  Cal.  303,  7 
Pac.  738;  Kussell  v.  McDowell,  83  Cal.  70,  23 
Pac.  183;  Tebbe  v.  Smith,  108  Cal.  101,  41 
Pac.  454,  29  L.  R.  A.  673,  49  Am.  St.  Rep.  68. 
None  of  these  cases,  however,  support  the 
contention  of  the  appellant,  that,  because  the 
supervisors  did  not  count  the  ballots  in  the 
absence  of  the  list  and  lists  attached  thereto, 
therefwe  the  court  was  powerless  to  count 
the  ballots.  The  action  of  the  board  of  su- 
pervisors is  ministerial,  merely,  whereas  the 
court  proceeds  judicially,  and  possesses  the 
IK)wer  to  compel  the  production  of  all  compe- 
tent evidence  material  and  relevant  to  the 
issues  in  the  contest  or  case  before  it 

The  case  of  People  v.  Seale,  supra,  was  in 
reference  to  an  election  Imposing  a  school 
district  tax,  and  the  court  held  that  it  was 
regulated  entirely  by  the  Political  Code.  TJu- 
der  the  Code  such  an  election  must  be  called 
by  posting  notices  in  three  of  the  most  public 
places  in  the  district  for  20  days,  specifying 
the  time  and  place  of  holding  the  election, 
which  election  must  be  held  in  all  respects 
as  required,  and  as  nearly  as  practicable  in 
conformity  with  the  general  election  law. 
But  In  this  case  the  notice  was  to  the  effect 
that  the  polls  would  be  open  only  between 
the  hours  of  1  and  6  o'clock  p.  m.,  and  the 
election  was  accordingly  held  only  between 
these  hoiu^,  and  for  this  radical  departure 
from  the  provisions  of  the  law  governing 
elections  the  court  held  the  election  to  be 


void.  In  Coglan  v.  Beard,  so  far  from  sup- 
porting the  contention  of  tlie  appellant,  it  is 
said  that  in  an  election  contest  the  ballots 
are  the  primary  and  best  evidence  of  the 
number  of  votes  received  by  any  candidate, 
provided  they  have  not  in  any  way  been  tam- 
pered with,  and  the  burden  of  proof  is  upon 
the  contestant  to  show  that  fact.  In  Russell 
V.  McDowell,  supra,  it  is  said  that,  in  all 
those  provisions  of  the  election  laws  relating 
to  the  time  and  place  of  holding  elections, 
the  qualifications  of  voters  and  such  others 
as  are  made  essential  prerequisites  to  the 
validity  of  the  election  are  mandatory;  that 
all  others  are  directory,  merely,  and  an  hon- 
est or  mistaken  disregard  of  them,  not  result- 
ing in  manifest  fraud,  will  not  justify  the 
rejection  of  the  entire  vote  of  a  precinct  In 
Teblie  v.  Smith,  the  precinct  election  was 
rejected  on  entirely  different  grounds  from 
that  here.  William  Otey  testified:  "On  No- 
vember 6th  last  I  was  at  the  polls  of  Lake 
election  precinct  on  the  Fairchild  Ranch. 
♦  ♦  *  I  got  there  between  8  and  9  o'clock 
in  the  morning.  Served  on  the  electi(m  board 
in  my  father's  place.  When  I  got  there, 
Fairchild,  Henry  Seale,  and  the  hands  work- 
ing on  the  ranch  were  there.  I  do  not  re- 
member any  one  else.  The  polls  were  opened, 
I  should  judge,  some  time  near  10  o'clock. 
We  took  an  adjournment  when  we  went  to 
dinner.  Took  the  ballot  box  with  us.  Fair- 
child— the  old  gentleman— carried  it  He  was 
one  of  the  election  officers.  •  •  »  The 
other  materials,  ballots,  and  everything,-  we 
left  in  the  pollroom  when  we  went  to  dinner. 
We  left  the  ballot  box  on  the  table  while 
eating  dinner— on  same  table.  That  bfllloi 
box  did  not  pass  into  the  hands  of  otheir 
persons.  I  think  there  were  bystanders 
around  the  polls  at  the  time  we  went  to  din- 
ner. •  *  •  The  house  is  about  c  hundred, 
yards  from  the  polling  place.  Bettveen  the 
house  and  schoolhouse  there  were  some  men. 
Some  had  voted,  and  some  were  working  on 
the  ranch.  I  think  some  other  people  to<ik 
dinner  with  the  board.  When  "rtre  wens 
through.  Fairchild  carried  the  box  back.  No 
person  was  deprived  of  voting  because  the 
polls  were  not  opened  earlier.  I  know  that 
no  one  came  there  without  voting  that  tvas 
entitled  to  vote."  On  this  showing  it  wan 
said  in  the  opinion  of  the  court:  "Looking  to 
the  pivlty  of  elections  and  Integrity  of  the 
ballot  box,  we  are  constrained  to  hold  that 
conduct  like  this  amounts  In  itself  to  such  a 
failure  to  obsen-e  the  substantial  require- 
ments of  the  law  as  must  Invalidate  the  dele- 
tion." 

In  the  case  at  bar,  as  found  by  the  court, 
this  election  was  held,  conducted,  and  car- 
ried on,  and  the  records  made  and  kept,  and 
canvass  of  the  votes  cast  thereat  duly  made, 
certified,  and  authenticated,  and  transmitted 
and  delivered  in  the  manner  and  in  the  time 
and  in  conformity  with,  and  in  all  respects 
as  required  by,  law,  except  the  failure  to 
transmit  the  list,  and  lists  attached,  as  Ntat- 
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ed.  In  Bourlana  t.  Hlldreth,  26  Cal.  161, 
after  discussing  at  some  length  the  constltn- 
tlonallty  of  an  act  of  the  Legislature  of  18G3 
providing  for  taking  the  vote  of  electors  of 
California  who  were  then  In  the  military 
service  of  the  United  States  outside  of  their 
re8i>ective  counties,  and  wherein  It  was  held 
by  a  majority  of  the  court  that  such  act  was 
unconstitutional,  it  was  said:  "But  it  is  al- 
leged by  the  appellant  York  that  Weinbeer's 
vote  should  be  reduced  by  deducting  thlrty- 
flve  votes  therefrom  cast  for  him  at  Phoenix 
Reservoir,  on  the  ground  of  certain  alleged 
misconduct  on  the  part  of  the  inspector  In 
the  matter  transmitting  votes  to  the  county 
clerk.  It  is  admitted  that  the  votes  in  ques- 
tion were  cast  by  duly  qualified  electors  on 
lawful  occasion,  and  at  the  proper  place. 
These  facts  being  found,  their  effect  cannot 
be  defeated  by  reason  of  the  mere  official 
delinquency  of  the  inspector."  Citing  au- 
thoi^'ties.  People  v.  Holden,  28  Cal.  123,  was 
an  election  contest,  and  the  ballots  cast  at 
certain  precincts  were  introduced  in  evidence 
In  the  court  below,  having  been  obtained  from 
the  clerk's  office,  where  they  were  required 
to  be  kept  at  least  six  months  by  the  clerk, 
according  to  the  statutes  of  1863,  then  in 
force;  and  In  the  opinion  of  this  court  it  is 
said:  "The  court  below  held  that  the  ballots 
were  the  most  reliable  evidence,  and  we  are 
of  the  opinion  that  this  conclusion  was  not 
erroneous.  *  •  •  The  Legislature  could 
have  had  no  other  design  in  this  proceeding 
for  the  preservation  of  the  ballots  than  to 
make  them  evidence  of  their  own  contents, 
and  a  test  of  the  correctness  of  the  returns 
made  up  from  them  by  the  officers  of  elec- 
tion." The  Political  Code  (section  1265)  re- 
quires tliat,  on  the  receipt  of  the  package 
containing  the  ballots,  the  clerk  must  file  the 
same,  and  keep  It  unopened  and  unaltered  for 
12  months  "after  which  time,  if  there  is  not 
a  contest  commenced,  in  some  tribunal  hav- 
ing Jurisdiction  about  such  election,  he  must 
burn  the  package  without  opening  or  exam- 
ining its  contents.  •  •  •  A  Judge  of  the 
superior  court  of  the  county  wherein  said  bal- 
lots were  voted  may  order  said  packages  to 
be  opened  for  inspection  in  any  case  being 
tried  in  his  court,  where  he  has  jurisdiction 
of  the  same,  whenever  be  shall  deem  it  nec- 
essary to  inspect  the  ballots  contained  in  said 
package,  in  order  to  produce  testimony  to  'es- 
tablish the  proof  of  any  material  issue  of 
fact  arising  in  the  course  of  the  trial  of  said 
case."  In  Olbson  ▼.  Board  of  Supervisors, 
80  Oal.  359,  22  Pac.  225^an  election  contest- 
It  is  said  in  the  opinion:  "Appellant  contends 
that  two  errors  were  committed  by  the  court 
during  the  course  of  the  trial.  The  court 
ordered  the  connty  cleik  to  produce  the  bal- 
lots voted  at  the  election,  and  they  were  of- 
fered and  received  as  evidence  over  appel- 
lant's objection  that  they  were  'irrelevant,  im- 
material, and  incompetent  and  on  the  fur- 
ther ground  that  the  court  had  no  power  to 
recount  the  ballots  ia  this  proceeding.'    It  is 


clear,  however,  that  in  a  contest  over  tbe 
result  of  an  election  the  ballots  are  not  only 
competent  and  material  evidence,  but  evi- 
dence of  a  very  high  order."  In  People  t. 
Prewett,  124  Cal.  13,  56  Pac.  621,  after  citing 
cases  to  the  point,  it  Is  said:  "The  principle 
underlying  these  decisions  is  that  the  rights 
of  the  voters  should  not  be  prejudiced  by  the 
errors  or  wrongful  acts  of  tbe  officers  of  elec- 
tion, unless  It  shall  appear  that  a  fair  elec- 
tion and  an  honest  count  were  thereby  pre- 
vented." See,  also,  Famham  v.  Boland,  134 
Cal.  151,  6G  Pac.  200,  366;  also  Freshour  t. 
Howard  (decided  in  banc  March  14, 1901)  77 
Pac.  — ;  Kenworthy  v.  Mast  (Cal.)  74  Pac. 
841;    Code  Civ.  Proc.  f  1112. 

What  has  been  said  sufficiently  disposes 
of  all  objections  going  to  the  question  of  mis- 
conduct and  irregularities  on  the  part  of  tbe 
election  officers  of  Jameson  precinct. 

Appellant  specially  objected  to  the  ballots 
from  said  precinct  being  received  In  evi- 
dence, on  the  ground  that  there  had  not  been 
sufficient  proof  that  their  Integrity  had  been 
preserved.  We  have  carefully  examined  tbe 
evidence  relating  to  this  matta:,  and  see 
nothing  therein  which  would  warrant  us  in 
holding  that  the  court  erred  in  its  ruling 
thereon.  As  was  said  in  the  recent  case  of 
Hannah  v.  Green  (Cal.)  76  Pac.  708:  "The 
question  whether  ballots  have  been  sufficient- 
ly taken  care  of,  so  as  to  preclude  any  rea- 
sonable suspicion  that  they  are  not  in  their 
original  condition,  is  a  question  which  is 
largely  within  tbe  Judgment  and  discretion 
of  the  trial  court,  and  its  determination  of 
that  question  should  not  be  disturbed  here  if 
the  evidence  fairly  warrants  the  conclusion 
which  the  court  reached  on  the  snhlert-." 

The  Judgment  is  affirmed. 

We  concur:  ANGia^LOTTI,  J.;  SHAW, 
J.;   McFARLAKD,  J.;   LORIGAN,  J. 


tu  Cal.  ai5 
McCORD  v.  SLAVIN,  County  Treasur«. 
(Sac  1,116.) 
(Supreme  Court  of  California.     May  21,  1904.) 

SWAMP  LANDS  —  BKCLAKATION — PURCHASK 
PEICB — BETUBN  TO  PUBCHASEB— STATUTES — 
CONSTBUCTIO:^— CONSTITUTIONAL  LAW — STATE 
CONTBACTS — SCHOOL  FUNDS— APPBOPBIATION 
— LIMITATION  OF  ACTIONS. 

1.  St  1893,  p.  342,  c.  229,  {  6,  provides  that 
any  of  the  swamp  lands  designated  in  the  act, 
which,  by  reason  of  periodical  overflow,  need 
and  are  susceptible  of  reclamation,  may  be  r^ 
claimed  in  the  same  manner  and  subject  to  all 
the  provisions  of  law  regulating  tbe  reclama- 
tion of  swamp  and  overflowed  lands,  provided 
that  the  board  of  supervisors  of  the  coanty  in 
which  the  land,  or  the  greater  part  thereof, 
shall  be  situated,  must  first  determine  that  such 
reclamation  is  necessary  and  advisable.  Held, 
that  the  purpose  of  such  section  was  to  enable 
the  holders  of  land  needing  and  snsceptible  of 
reclamation  to  avail  themselves  of  the  provisions 
of  Pol.  Code,  §S  3446-^91,  providing  a  scheme 
for  the  reclamation  of  such  lands,  and  that  the 
limitation  of  the  privilege  to  lands  needing  rec- 
lamation "by  reason  of  periodical  overflow" 
was  a  mere  statutory  designation  of  the  test 
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to  be  applied  for  the  determination  of  what 
lands  were  "swamp  and  overflowed  lands"  with- 
in the  meaning  of  Act  Cong.  Sept.  28,  1850,  c 
84,  9  Stat.  510. 

2.  St.  1803,  p.  341,  c.  229,  provides  for  the 
sale  of  uncovered  swamp  lands  accruing  to  the 
state  by  the  recession  or  drainage  of  the  waters 
of  inland  lakes,  and  declares  that  such  lands 
shall  be  subject  to  reclamation  according  to  the 
laws  regulating  the  reclamation  of  swamp  and 
overflowed  lands.  Pol.  Code,  §  3477,  provides 
that,  after  the  work  of  reclamation  has  been 
completed,  a  statement  showing  the  amount  paid 
for  such  land  by  each  purchaser  in  the  district 
shall  be  certified  to  the  county  treasurer,  who, 
after  deducting  amounts  charj^eable  against  the 
land  in  the  district,  must  divide  the  balance 
amongst  the  original  purchasers  of  the  land  in 
the  district,  and  must  pay  to  each  the  amount 
found  due  on  such  computation  out  of  the  mon- 
eys in  his  hands  to  the  credit  of  the  swamp 
land  fund  of  the  county.  Held  that,  where  pur- 
chasers of  land  under  the  act  of  1883  formed  a 
reclamation  district,  and  nnder  the  direction  of 
the  board  of  supervisors  of  the  county  reclaim- 
ed the  land  and  procured  the  amount  paid  for 
their  land  to  be  certified  as  required  by  section 
M7~,  they  were  absolutely  entitled  to  receive 
from  the  county  treasurer  the  amount  set  forth 
in  the  statement  so  forwarded  to  such  treasurer. 

3.  St.  1803,  p.  341,  c.  220,  §  5,  declaring  that 
all  moneys  received  from  the  sale  of  uncovered 
swamp  lands  shall  be  paid  into  the  school  fund 
of  the  county  where  the  land  lies,  did  not  con- 
stitute an  appropriation  of  such  money  for  the 
support  of  the  common  school  of  such  counties, 
within  Const,  art.  9,  S  4,  providing  that  all 
moneys  which  may  be  raised  b^  such  means  as 
may  be  provided  therefor  are  inviolably  appro- 
priated to  the  support  of  the  common  schools 
throughout  the  state,  so  as  to  prevent  the  Leg- 
islature from  subsequently  providing  that  such 
moneys  should  be  used  and  disposed  of  in  a 
different  manner,  where  the  same  had  not  been 
apportioned  to  the  several  counties  of  the  state 
by  the  Superintendent  of  Public  Instruction,  as 
required  by  Pol.  Code,  {  18S8. 

4.  St.  1893;  p.  342,  c.  229,  §  6,  authorizing 
the  reclamation  of  swamp  and  overflowed  lands, 
and  declaring  that  such  reclamation  should  be 
subject  to  all  the  provisions  of  law  regulating 
the  reclamation  of  such  lands,  to  the  extent  that 
Huch  laws  provided  that,  after  the  reclamation 
had  been  completed,  purchasers  should  be  re- 
paid the  amount  of  their  payments  made  for  the 
purchase  of  the  land,  constituted  a  contract  be- 
tween them  and  the  state,  which  the  state  could 
not  disregard. 

5.  St.  1899,  p.  182,  c.  149,  amending  St.  1893, 
p.  341,  c.  229,  i  5,  providing  for  the  payment 
of  the  purchase  price  of  swamp  lands  purchased 
after  reclamation  thereof,  was  only  a  fulfill- 
ment of  the  state's  contract  with  such  purchas- 
ers contained  in  the  act  of  1893,  making  such 
lands  subject  to  reclamation  as  provided  by  law, 
and  was  not,  therefore,  objectionable  as  a  gift 
of  public  money. 

6.  An  action  based  on  the  statutory  contract 
between  purchasers  of  state  lands  and  the  state 
is  subject  to  the  statute  of  limitations  affecting 
•written  contracts. 

Commissioners'  Decision.  In  Banc.  Ap- 
peal from  Superior  Court,  Kings  County;  M. 
L.  Short,  Judge. 

Mandamus  by  James  W.  McCord  against 
W.  H.  Slavin,  as  treasurer  of  the  county  of 
Kings.  From  a  Judgment  disniisstug  the 
•writ,  plaintiff  appeals.    Reversed. 

Jones,  Park  &  Jacobs,  (or  appellant  Row- 
en  Irwin,  for  respondent. 

HARRISON,  C.     By  section  1  of  an  act 
approved  March  24,  1803  (St.  1893,  p.  341, 
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c.  229),  the  Legislature  authorized  the  sale 
of  "any  of  the  lands  uncovered  by  the  reces- 
sion or  drainage  of  the  waters  of  inland 
lakes,  and  inuring  to  the  state  by  virtue  of 
her  sovereignty,  or  the  swamp  and  overflow- 
ed lands  not  segregated  by  the  United 
States,"  to  any  person  desiring  to  purchase 
the  same,  upon  his  making  an  application 
therefor  In  conformity  with  the  provisions  of 
said  act  Section  5  of  the  act  declares:  "The 
swamp  and  overflowed  lands  designated  in 
this  act  shall  be  sold  and  patented  at  the 
same  price  and  on  the  same  terms  and  man- 
ner of  payment  as  at  present  provided  for 
swamp  and  overflowed  lands.  All  moneys 
received  for  said  swamp  and  overflowed 
lands  shall  be  pakl  into  the  swamp  land  fund 
of  the  county  in  which  the  lands  are  situated, 
and  shall  be  treated  and  disposed  of  in  the 
manner  as  moneys  arising  from  the  sale  of 
segregated  swamp  and  overflowed  lands.  If 
any  of  the  lands  are  suitable  for  cultivation 
•without  reclamation,  such  lands  shall  be  sold 
only  to  actual  settlers  In  tracts  not  occeeding 
three  hundred  and  twenty  acres.  Liands  un- 
covered by  the  recession  or  drainage  of  the 
waters  of  inland  lakes  shall  be  sold  at  two 
dollars  and  fifty  cents  iier  acre,  upon  the 
same  terms  of  payment  as  for  swamp  and 
overflowed  land.  All  moneys  derived  from 
the  sale  of  such  uncovered  lands  shall  be 
paid  into  the  school  fund  of  the  county  where 
the  land  lies."  Under  the  provisions  of  this 
act  the  appellant  herein  and  others  severally 
made  application  for  the  purchase  of  differ- 
ent parcels  of  land  within  the  county  of 
Kings,  which  had-  been  uncovered  by  tlie  re- 
cession or  drainage  of  Tulare  Lake,  and  had 
inured  to  the  state  of  California  by  virtue  of 
her  sovereignty,  and,  upon  making  the  appli- 
cation required  by  said  act,  received  cer- 
tificates of  purchase  therefor.  After  receiv- 
ing the  certificates  of  purchase,  they  pre- 
sented to  the  board  of  supervisors  of  Kings 
county,  November  11,  1890,  their  duly  veri- 
fied petition  for  the  formation  of  a  district 
for  the  reclamation  of  a  body  of  land  in  said 
county,  containing  6,079  acres,  of  which  the 
land  of  said  petitioners,  represented  by  said 
certificates  amounting  to  2,050  acres,  form- 
ed a  part.  The  said  petition  set  forth  the 
matters  required  by  section  3446  of  the  Po- 
litical Code^  and  also  stated  that  all  of  said 
land  within  the  said  proposed  district  was 
subject  to  periodical  overflow,  and  needed 
and  was  susceptible  of  one  mode  of  reclama- 
tion. Upon  hearing  the  petition,  the  board 
of  supervisors  found  and  determined  that  all 
of  the  statements  therein  were  correct,  and 
that  the  proposed  reclamation  of  all  of  said 
land  was  necessary  and  feasible,  and  made 
an  order  approving  the  same,  which  was  in- 
dorsed on  the  petition,  and  duly  recorded  by 
the  county  recorder,  and  a  copy  thereof  for- 
warded to  the  register  at  Sacramento.  The 
district  was  thereafter  organized  as  a  body 
corporate  by  the  adoption  of  by-laws  and 
the  election  of  a  board  of  trustees  as  required 
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by  tbe  Political  Code,  and  after  such  organi- 
zation proceeded  with  and  completed  tbe  rec- 
lamation of  the  land  wltbln  its  boundaries; 
and  on  November  7,  1898,  tbe  trustees  there- 
of certified,  under  oath,  to  tbe  board  of  su- 
pervisors of  said  county,  and  showed  to  tbelr 
satisfaction  that  the  works  of  reclamation 
were  completed,  and  thereupon  tbe  board  of 
supervisors  certified  such  facts  to  the  regis- 
ter. Tbe  register  thereupon  credited  each 
purchaser  in  the  district  with  payment  in 
full  for  the  land  purchased  by  him,  and  on 
May  18,  1890,  forwarded  to  tbe  respondent, 
who  was,  and  still  is,  tbe  treasurer  of  Kings 
county,  a  statement  showing  tbe  amount  paid 
for  the  land  by  each  purchaser  in  tbe  district, 
including  interest,  amounting  in  tbe  aggre- 
gate to  $2,099.75.  May  30,  1902,  the  purchas- 
ers, other  than  tbe  appellant,  assigned  to 
him  their  claims  and  demands  against  the 
treasury  for  the  amount  so  certlfled  by  the 
register,  and  on  June  2,  1902,  the  appellant 
demanded  of  the  respondent  payment  of  the 
amounts  so  certlfled  by  the  register.  The  re- 
spondent refused  to  pay  the  same,  and  there- 
upon the  appellant  applied  to  tbe  superior 
court  of  Kings  county  for  a  writ  of  mandate 
compelling  him  to  make  such  payment  To 
this  petition  the  respondent  filed  a  demur- 
rer and  answer,  and  upon  the  trial  thereof 
the  court  denied  the  application  and  render- 
ed Judgment  against  tbe  petitioner.  From 
this  judgment  tbe  present  appeal  has  been 
taken. 

Section  6  of  the  act  of  1893  (page  342)  pro- 
vides: "Any  of  the  lands  designated  in  this 
act,  which,  by  reason  of  periodical  over- 
flow, need  and  are  susceptible  of  reclamation, 
may  be  reclaimed  by  tbe  formation  of  dis- 
tricts, in  the  same  manner  and  subject  to  all 
of  the  provisions  of  law  regulating  the  rec- 
lamation of  swamp  and  overflowed  lands: 
provided,  that  the  board  of  supervisors  of 
the  county  in  which  the  lands,  or  the  greater 
part  thereof,  are  situated,  must  first  deter- 
mine, upon  proper  petition  presented  therefor, 
by  the  holders  of  the  title  or  evidence  of  title, 
representing  one-half  or  more  of  any  body 
of  such  land,  that  such  reclamation  Is  nec- 
essary and  feasible."  The  purpose  of  this 
section  is  to  enable  the  holders  of  land  pur- 
chased under  the  provisions  of  tbe  act,  which 
"need  and  are  susceptible  of  reclamation," 
to  avail  themselves  of  tbe  provisions  of  the 
Political  Code  (sections  3446-3491)  for  eftect- 
ing  such  reclamation.  Tbe  limitation  of  this 
privilege  to  the  lands  which  need  reclama- 
tion "by  reason  of  periodical  overflow"  is  but 
a  statutory  designation  of  tbe  test  which  had 
been  applied  for  determining  what  lands  are 
"swamp  and  overflowed  lands,"  within  the 
meaning  of  the  act  of  Congress  of  Septem- 
ber 28,  1850,  known  as  the  "Arkansas  Act" 
(9  Stat.  519,  c.  84).  See  Keeran  v.  Allen, 
03  Cal.  542.  The  act  of  1893  provides  for  the 
sale  of  two  classes  of  land,  viz.,  swamp  and 
overflowed  land,  which  has  not  been  segre- 
gated, and  lands  uncovered  by  the  recession 


or  drainage  of  inland  lakes,  a  portion  of 
which  the  act  itself  contemplated  might  be 
swamp  and  overflowed  land— i.  e.,  "might 
need  and  be  susceptible  of  reclamation  by 
reason  of  periodical  overflow."  It  is  there- 
fore reasonable  to  suppose  that  tbe  Legisla- 
ture intended  by  the  above  section  of  tbe  act 
that  the  system  wliich  was  already  provided 
in  the  Political  Code  for  the  reclamation  of 
swamp  and  overflowed  lands  should  include 
the  swamp  and  overflowed  lands  whose  sale 
was  authorized  by  this  act,  and  thereby  Iiave 
a  uniform  application  to  all  such  lands 
within  the  state. 

The  provision  in  the  section  that  the  lands 
may  l>e  reclaimed,  "subject  to  all  of  tbe  pro- 
visions of  law  regulating  the  reclamation  of 
swamp  and  overflowed  lands,"  is  to  be  con- 
strued with  the  same  effect  as  if  the  above 
sections  (3446  et  seq.)  of  the  Political  Code 
were  re-enacted,  and  made  a  part  of  tbe  act 
Itself.  Section  3477  provides  that,  after  the 
works  of  reclamation  have  been  completed, 
and  the  board  of  supervisors  have  so  certi- 
fied to  the  register,  he  "must  forward  to  the 
treasurer  of  the  county  in  which  any  part  of 
the  district  Is  situated  a  statement  showing 
tbe  amount  paid  by  each  purchaser  in  the 
district,  Including  Interest;  and  the  county 
treasurer,  after  deducting  all  amounts  charge- 
able against  the  lands  In  said  district,  by 
reason  of  moneys  drawn  from  the  swamp 
land  fund  of  tbe  county,  must  divide  the 
balance  pro  rata  amongst  the  original  pur- 
chasers of  land  in  the  district  or  their  as- 
bigns,  and  must  pay  to  each  purchaser  or  his 
assigns,  on  demand,  the  amount  found  to  be 
due  him  from  such  computation,  out  of  the 
moneys  in  his  hands  to  the  credit  of  the 
swamp  land  fund  of  the  county."  In  the  ap- 
pellant's petition  for  the  writ  It  is  set  forth 
that  there  are  no  amounts  chargeable  against 
the  lands  in  the  district  by  reason  of  any 
moneys  drawn  from  the  swamp  land  fund  of 
the  county,  and  that  the  said  district  has  not 
now,  and  never  has  had,  any  outstanding  in- 
debtedness represented  by  controller's  war- 
rants drawn  on  the  State  Treasurer.  By  vir- 
tue of  the  provisions  of  the  above  section  of 
the  Political  Code  the  appellant  was  there- 
fore entitled  to  receive  from  the  respondent 
as  treasurer  of  the  county,  the  full  amount  of 
the  moneys  set  forth  in  the  statement  for^ 
warded  by  the  register  to  said  treasurer. 

The  respondent,  however,  contends  that 
the  provision  of  the  above  section  o(  the  Po- 
litical Code  is  not  available  to  the  appellanL 
for  tbe  reason  that  It  is  there  provided  that 
the  payment  Is  to  be  made  "out  of  the  njoi>- 
eys  in  his  hands  to  the  credit  of  the  swamp 
land  fund  of  the  county,"  whereas  section  5 
of  the  act  of  1893  declares  that  "all  moneys 
received  from  the  sale  of  such  unooveivd 
lands  shall  be  paid  into  the  school  fund  of 
the  county  where  the  land  lies."  In  reply  to 
this  contention  the  appellant  Invokes  an  art 
of  tbe  Legislature  passed  In  1899  (St  ISft 
p.  182,  c.  149),  amending  section  6  of  the  act 
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of  1893,  and  providing  that  "all  moneys  re- 
ceived for  said  lands  stiall  be  paid  into  the 
swamp  land  fund  of  the  county  in  which  the 
lands  are  situated,  and  shall  be  treated  and 
disposed  of  in  the  same  manner  as  moneys 
arising  from  the  sale  of  segregated  swamp 
and  overflowed  lands,  and  all  moneys  here- 
tofore received  for  the  sale  of  such  lands  and 
remaining  In  the  treasury  shall  be  subject  to 
the  same  provisions  of  law."  The  respondent, 
however,  contends  that  it  was  not  compe- 
tent for  the  Legislature  to  divert  from  the 
school  fund  the  moneys  which  had  been  paid 
into  that  fund  upon  the  purchase  of  the  lands, 
and  appropriate  them  to  a  repayment  to  the 
purchasers  of  the  amount  which  they  had 
paid  for  their  lands;  that  such  disposition  of 
the  moneys  would  be  a  gift  of  public  moneys 
in  violation  of  section  31,  art.  4,  of  the  Con- 
stitution. The  Legislature  Is  not  authorized 
to  appropriate  the  public  moneys  of  the  state 
for  the  support  of  the  common  schools  of  par- 
ticular counties,  but  under  the  provision  of 
the  Constitution  (article  8,  §  4),  the  moneys 
which  may  be  raised  by  such  "means"  as  It 
may  provide  therefor  are  "Inviolably  appro- 
priated" to  the  support  of  common  schools 
throughout  the  state.  The  moneys  thus  pro- 
Tided  become  state  school  moneys  when  col- 
lected, and  pass  into  the  school  fund  of  the 
state,  and  are  then  to  be  apportioned  to  the 
several  counties  by  the  Superintendent  of 
Public  Instruction,  under  the  provisions  of 
section  185S  of  the  Political  Code,  and  ap- 
plied solely  to  the  payment  of  salaries  of 
teachers  of  primary  and  grammar  schools. 
Pol.  Code,  {  1861.  Until  such  apportionment 
has  been  made,  they  do  not  become  a  part 
of  the  school  fund  of  the  county.  The  pro- 
vision that  the  moneys  derived  from  the  sale 
of  tmcovered  lands  should  be  "paid  into  the 
school  fund  of  the  county  where  the  land 
lies"  was  not  an  "appropriation"  of  these 
moneys,  but  was  merely  a  designation  of  the 
fund  or  account  under,  or  in  the  name  of 
which,  the  treasurer  should  keep  a  record  of 
the  moneys  received  by  him  from  this  source. 
An  appropriation  of  public  moneys  includes 
a  direction  or  authority  for  their  payment,  as 
well  as  setting  them  apart  for  a  particular 
purpose.  Merely  directing  them  to  be  paid 
into  a  particular  fund  does  not  effect  their 
appropriation,  especially  if  the  moneys  of 
tlmt  fmid  are  to  be  applied  for  different  pur- 
poses, as  may  be  directed  by  law.  Crosby  v. 
Lyon,  37  Cal.  242,  cited  by  the  respondent 
In  support  of  his  position,  involved,  and  was 
decided  upon,  an  entirely  different  proposi- 
tion. In  that  case  the  county,  under  the  au- 
thority of  the  liCgislature,  had  levied  and  col- 
lected a  tax  expressly  "for  the  support  of 
common  schools."  and  it  was  held  that  under 
the  above  provision  of  the  Constitution  mon- 
eys raised  by  virtue  of  the  "means"  so  pro- 
vided by  the  legislature  were  inviolably  ap- 
propriated to  the  support  of  common  schools 
throughout  the  state;  that  whenever  the  Leg- 


islature raises  a  fund  by  taxation  or  other- 
wise for  the  support  of  common  schools.  It 
cannot,  by  contemporaneous  or  subsequent 
legislation,  divert  the  fund  to  a  different  pur- 
pose. The  provisiMi  In  the  act  of  1893  au- 
thorizing the  recIamatl<Mi  of  swamp  and  over- 
flowed lands  purchased  under  the  provisions 
of  that  act,  as  well  those  that  had  not  been 
segregated  by  the  United  States  as  those 
which  were  uncovered  by  the  recession  or 
drainage  of  inland  lakes,  and  declaring  that 
such  reclamation  should  be  "subject  to  all  of 
the  provisions  of  law  regulating  the  reclama- 
tion of  swamp  and  overflowed  lands,"  was  a 
part  of  the  act  authorizing  the  sale  of  the 
lands,  and  entered  into  and  formed  a  part  of 
the  consideration  for  which  the  purchases 
were  made.  To  the  extent  that  these  laws 
provided  that  after  the  reclamation  had  been 
completed  the  purchasers  should  be  repaid  the 
amounts  of  their  payments  made  for  the  pur- 
chase of  the  land,  the  act  constituted  a  con- 
tract between  them  and  the  state,  which  the 
state  could  not  disregard;  and  the  provision 
in  the  act  of  1899  for  paying  the  same  to  the 
purchasers  was  in  fulfillment  of  this  con- 
tract, and  not  a  gift  of  public  moneys.  The 
lands  which  were  thus  authorized  to  be  sold 
were  the  pn^erty  of  the  entire  state,  and  the 
proceeds  received  from  their  sale  were  public 
moneys  of  the  state,  although  deposited  in 
the  county  treasury.  They  were  still  under 
the  control  of  the  Legislature,  and  the  county 
treasurer  was  merely  their  custodian,  hold- 
ing them  subject  to  such  disposition  as  the 
Legislature  might  direct 

The  direction  of  the  Legislature  In  the  act 
of  1899  that  all  moneys  theretofore  received 
from  the  sale  of  the  lands  authorized  to  be 
sold  by  the  act  of  1893  "and  remaining  in  the 
treasury"  should  be  paid  into  the  swamp  land 
fund  was  therefore  not  only  within  its  pow- 
er, but  was  proper,  in  order  to  harmonize 
the  provisions  of  the  act  of  1893  with  the 
provisions  of  the  Political  Code  regulating 
the  reclamation  of  swamp  and  overflowed 
lands.  It  is  set  forth  In  the  petition  of  the 
appellant  that  the  several  sums  of  money  set 
forth  In  the  statement  of  the  register  for- 
warded to  the  respondent  have  not,  in  point 
of  fact,  been  placed  by  the  latter  in,  or  char- 
ged to,  any  particular  fund  of  the  county, 
but  that  they  are  still  in  the  county  treasury, 
and  in  the  hands  of  the  respondent  in  his 
capacity  as  treasurer  of  the  county.  They  are, 
however,  in  contemplation  of  law,  in  the 
swamp  land  fund,  and  at  the  time  of  the  ap- 
pellant's demand  were  "remaining  in  the 
treasury,"  and  It  was  the  duty  of  the  re- 
spondent to  pay  them  to  him. 

The  statute  of  limitations  pleaded  by  the 
respondent  was  not  a  bar  to  the  claim  of  the 
appellant.  His  claim  is  based  upon  the  con- 
tract lietween  him  and  the  state  (Miller  v. 
Batz,  131  Cal.  402,  63  Pac.  680;  San  Luis 
Obispo  County  v.  Oage,  138  Cal.  398,  73  Pac. 
174),  and  the  contract,  having  been  created 
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by  a  statute,  is  founded  upon  an  instrument 
In  writing  executed  in  tliis  state.  See,  also, 
Miller  V.  Batz  (Gal.)  76  Pac.  42. 

We  advise  that  the  judgment  t>e  reversed, 
and  tliat  the  superior  court  be  directed  to  is- 
sue the  writ  of  mandate  as  prayed  for  by  tlie 
appellant. 

We  concur:    CHIPMAN,  C;  GRAY,  O. 

For  the  foregoing  reasons  the  Judgment  Is 
reversed,  and  the  superior  court  is  directed 
to  Issue  the  writ  of  mandate  as  prayed  for 
by  the  appellant:  SHAW,  J.;  McFAR- 
L.AND,  J.;  VAN  DYKE.  J.;  ANGELLOTTI, 
J.;  LORIGAN,  J.;  HENSHAW,  J. 


143  Cal.  m 
WOLF  V.  BOARD  OP  SUP'RS  OP  SANTA 
CLARA  CODNTY  et  al.    (S.  P.  3,850.) 

(Supreme  Court  of  California.    May  21,  1904.) 

APPEAI.  AND  EBROB— TBAN8CBIPT — SUFFICIEN- 
CT  —  APPEALABLE  OBDEB  — MOTION  TO  DIS- 
MISS  APPEAL — EXAMINATION   OP  TBANSCBIPT. 

1.  The  transcript  on  appeal  contained  the  bill 
of  exceptions,  in  which  was  set  forth  the  order 
appealed  from.  The  bill  was  settled  and  adopted 
by  the  judge.  The  clerk  of  the  court  certified 
that  he  had  compared  the  transcript  with  the 
original  papers  on  file  in  his  office,  and  with 
the  orders  made  in  the  case,  entered  on  the 
minutes  of  the  court,  and  that  the  papers  and 
orders  therein  contained  were  full,  true,  and 
correct  copies.  Held  a  sufficient  showing  that 
the  transcript  contained  a  copy  of  the  order 
appealed  from. 

2.  An  order  striking  out  all  that  portion  of  a 
preliminary  injunction  order  mandatory  In  char- 
acter, and  dissolving  the  injunction  to  that  ex- 
tent, is  an  appealable  order. 

3.  The  transcript  will  not  be  examined  on  a 
motion  to  dismiss  an  appeal. 

D(=,r-4rtnient  1.  Appeal  from  Superior 
Court,  Santa  Clara  County;  S.  F.  Lelb, 
Judge. 

Action  by  E.  Myron  Wolf  against  the  board 
of  supervisors  of  the  county  of  Santa  Clara 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  On  motion  to  dismiss 
the  appeal.     Motion  denied. 

E.  Myron  Wolf,  In  pro.  per.  J.  H.  Camp- 
bell and  C.  W.  Cobb,  for  respondents. 

VAN  DYICE,  J.  This  la  a  motion  to  dis- 
miss the  appeal. 

The  first  ground  on  which  the  motion  ia 
based  is  that  the  transcript  on  appeal  does 
not  contain  a  copy  of  the  order  appealed 
from.  The  transcript  contains  the  bill  of 
^Kceptions,  in  which  Is  set  forth  the  order 
appealed  from.  The  bill  of  exceptions  was 
settled  and  adopted  by  the  Judge  of  the  court 
from  which  the  appeal  is  taken,  and  filed  in 
said  cause  by  the  clerk  of  the  said  court, 
and  in  the  clerk's  certificate  to  the  transcript 
he  says:  "I  liave  compared  the  foregoing 
transcript  with  the  original  papers  in  the 
atx>ve-entitled  action,  now  on  file  in  my  of- 

f  a.  See  Appeal  and  Error,  voL  2,  Ceat  Dig.  {  £76. 


flee,  and  wiCb  the  orders  therein  made  and 
entered  on  the  minutes  of  said  court,  and 
that  the  said  papers  and  orders  therein  con- 
tained are  full,  true,  and  correct  cojdes  of  the 
following  originals  on  file  in  this  office,  and 
of  the  whole  thereof,  to  wit:  Complaint,  de- 
murrer to  complaint,  answer,  demurrer  to 
answer,  notice  of  appeal,  and  bill  of  excep- 
tions." This  shows  that  the  transcript  does 
contain  a  copy  of  the  order  appealed  from, 
certified  by  the  clerk  as  correct 

Another  ground  is  that  the  order  appealed 
from  Is  not  an  appealable  order.  The  order 
in  question  struck  out  all  that  portion  of  the 
preliminary  injunction  order  mandatory  in 
character,  and  therefore  had  the  effect  of  dis- 
solving the  injunction  to  that  extent,  and 
from  such  an  order  the  party  injured  or  ag- 
grieved thereby  has  the  right  of  appeal.  Fre- 
mont V.  Merced  Mining  Co.,  0  Cal.  19;  Hobbs 
T.  Amador,  etc.,  Co.,  66  Cal.  161,  4  Pac.  1147. 

Another  ground  of  the  motion  is  that  the 
transcript  on  appeal  fails  to  show  the  pa- 
pers used  on  the  bearing  in  the  court  below, 
upon  which  the  court  acted  in  making  and 
rendering  the  order  appealed  from.  This 
question  would  Involve  the  examination  of 
the  transcript,  and  it  has  been  often  held  in 
this  court  that  this  will  not  be  done  on  a 
motion  to  dismiss  the  appeal.  If  an  appeal 
has  been  properly  taken  from  an  order  sub- 
ject to  be  reviewed  In  this  court,  it  cannot 
be  dismissed  upon  the  ground  that  the  court 
below  improperly  made  the  order.  That 
would  involve  an  examination  of  the  action 
of  the  court  below,  which  can  only  lie  had 
upon  the  bearing  of  the  appeal.  Estate  of 
Scott,  124  Cal.  671,  57  Pac.  G54,  in  which  a 
number  of  former  decisions  of  this  court  to 
the  same  effect  are  cited. 

The  motion  to  dismiss  is  denied. 

We  concur:     SHAW,  J.;   ANGELLOTTI,  J. 


laCaLM 
BOLLINGER  v.  WRIGHT.     (8.  P.  2,699.) 
(Supreme  Court  of  California.    May  16,  1904.) 

HUSBAND  AND  WIFE— COMMUNITY  PROPEBTT— 
PBOCEEDS  OF  INSUBANCE  CERTIFICATE — DE- 
SCENT —  ADMINISTBATION  —  BStOPPBLr— KVI- 
DENCE— 8TRIKINO  OUT— OECLABATIORS  OF  DE- 
CEDENTS. 

1.  Civ.  Code,  tt  162,  163,  define  the  separate 

property  of  the  wife  as  that  owned  by  her  be- 
fore marriage,  and  that  acquired  afterwards  by 
gift,  bequest,  devise,  or  descent,  with  the  rents, 
issues,  and  profits  thereof.  By  section  164,  be- 
fore its  amendment,  all  other  property  acquired 
after  marriage  by  either  husband  or  wife  or 
both  was  community  property.  Held,  that  land 
purchased,  while  the  law  so  stood,  with  the  pro- 
ceeds of  a  death  benefit  certificate  aasigneo  by 
Insured  to  a  married  woman  in  consideration 
of  the  care  of  insured's  children  by  her  and  her 
husband,  which  land  was  deeded  to  tier,  was 
community  property. 

2.  Where  land  was  purchased  in  part  with 
the  proceeds  of  the  sale  of  community  property 
of  husband  and  wife,  and  in  part  with  their 
joint  note  and  mortgage,  and  was  deeded  to  boUi 
of  them,  it  became  community  property,  not- 


Digitized  by 


Google 


Cal.) 


BOLLINGBR  T.  WEIGHT. 


1109 


withstanding  Civ.  Code,  {  104,  as  amended,  pro- 
viding that,  in  case  of  a  conveyance  to  a  mar- 
ried woman  and  her  husband,  the  presumption 
is  that  she  talces  the  part  conveyed  to  her  as 
tenant  in  common,  unless  a  different  intention  is 
expressed;  this  presumption  not  being  conclu- 
sive. 

3.  Under  the  express  provision  of  Civ.  Code,  { 
1401,  community  property  belongs  to  the  hus- 
band at  the  death  of  the  wife,  without  adminis- 
tration. 

4.  An  action  by  a  husband  against  the  admin- 
istrator of  liis  deceased  wife  to  quiet  the  title 
to  land  which  was  community  property  is  not 
on  a  claim  against  her  estate,  so  as  to  render 
the  husband  incompetent  as  a  witness  under 
Code  Civ.  Proc.  i  1880,  subd.  3,  providing  that 
a  party  cannot  be  a  witness  in  an  action  against 
an  administrator  on  a  claim  against  the  estate 
of  a  deceased  person. 

5.  A  husband's  statement,  in  his  petition  for 
letters  of  administration  on  his  wife's  estate, 
that  she  was  the  owner  of  an  interest  In  certain 
land,  does  not  estop  him  from  thereafter  claim- 
ing the  land  as  community  property. 

6.  It  was  not  error  to  strike  out  testimony 
to  prove  a  fact  which  was  shown  by  other  tes- 
timony and  was  not  disputed. 

T.  The  statement  of  a  wife  that  land  was  hers 
was  inadmissible  in  evidence  in  an  action  by 
her  husband  against  her  administrator  to  quiet 
title  to  the  land,  the  declaration  not  being 
against  her  interest. 

8.  Whether  a  deceased  wife  owed  debts,  or 
not,  did  not  affect  her  administrator's  right,  as 
against  her  husband,  to  community  property. 

Commisstonera'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;  Edwd.  A.  Belcher,  Judge. 

Action  by  Frank  Bollinger  against'  W.  C. 
Wright,  administrator.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Moses  6.  Cobb,  for  appellant.  Leon  Sam- 
uels, for  respondent. 

COOPER,  C.  Action  to  quiet  title.  Plain- 
tiff recovered  judgment.  This  appeal  Is  by 
defendant  from  the  judgment  and  order  de- 
nying his  motion  for  a  new  trial.  Tbe  court 
found  the  allegations  of  the  complaint  to  be 
true,  which  are  to  the  effect  that  plaintiff  is 
the  owner  in  fee  and  entitled  to  tbe  posses- 
sion of  tbe  premises  described,  being  a  iot 
on  Twenty-Fifth  street,  in  San  Francisco; 
that  defendant,  as  administrator  of  the  es- 
tate of  Mourning  E.  Bollinger,  deceased, 
claims  an  estate  or  interest  therein  adverse  to 
plaintiff;  that  said  claim  is  without  right,  and 
tbe  said  estate  has  no  right  or  title  to  said 
property.  In  order  to  discuss  the  legal  propo- 
sitions contended  for  by  appellant,  it  is  nec- 
essary to  state  briefly  tbe  facts,  which  are,  in 
substance,  as  follows:  Mourning  B.  Bollinger, 
deceased,  and  plaintiff  were  husband  and 
■wife  for  26  years  prior  to  her  death,  which 
occurred  in  January,  1806.  They  had  no  chil- 
dren. Prior  to  the  year  1887,  a  sister  of  the 
deceased,  who  was  the  wife  of  one  Brown, 
died.  leaving  several  small  children,  the  old- 
est being  about  7  years  of  age.  Plaintiff  and 
deceased  were  then  poor,  and  deceased  had 
no  separate  property  of  her  own,  but,  with 
the  consent  of  plaintiff,  sbe  took  the  chil- 
dren of  lier  dead  sister  to  raise  and  educate. 
At  tbe  time  of  bis  wife's  death,  Brown  was 


a  member  of  the  American  Council  of  the 
Order  of  Chosen  Friends,  and  was  carrying 
a  benefit  certificate  for  $3,000,  payable  to  his 
wife  in  case  of  his  death.  After  the  death 
of  bis  wife,  and  after  the  plaintiff  and  de- 
ceased had  taken  charge  of  his  children. 
Brown  bad  the  benefit  certificate  made  pay- 
able to  deceased  in  case  of  his  death.  Prior 
to  tbe  death  of  Brown's  wife,  plaintiff  bad 
paid  and  assumed  an  Indebtedness  of  about 
$300  for  assessments  due  by  Brown  on  said 
certificate.  Brown  agreed  to  pay  to  plaintiff 
and  deceased  the  sum  of  $30  per  mouth  for 
the  caie  of  his  said  children,  but  was  in  ar- 
rears In  his  payments.  It  was'  agreed  be- 
tween Brown  and  plaintiff  and  deceased  that 
the  benefit  certificate  should  be  assigned  In 
satisfaction  of  the  indebtedness  due  by 
Brown  to  plaintiff,  and  that  plaintiff  should 
thereafter  keep  up  and  pay  the  assessments 
upon  said  certificate.  Plaintiff  thereafter 
paid  the  assessments  upon  tbe  said  certifi- 
cate, and  be  and  deceased  supported  and 
cared  for  the  four  children  of  Brown  until 
his  death,  and  after  that  time.  After  the 
death  of  Brown  tbe  amount  of  tbe  benefit 
certificate  was  collected,  and  with  the  pro- 
ceeds a  lot  was  purchased  on  Jackson  street. 
In  the  city  of  San  Francisco.  This  lot  was 
taken  in  the  name  of  deceased,  with  no  men- 
tion of  her  husband  therein.  A  mortgage 
was  given  upon  the  property  for  |3,000,  the 
mortgage  note  being  signed  by  both  plaintiff 
and  his  wife.  Plaintiff  paid  the  interest  on 
this  mortgage.  There  is  no  evidence  tend- 
ing to  show  that  tbe  benefit  certificate  was  a 
gift  to  deceased,  but  it  was  assigned  for  tbe 
consideration  herein  stated.  About  October, 
1805,  the  plaintiff  and  deceased  sold  the  Jack- 
son street  property  subject  to  the  mortgage, 
and  received  therefor  the  net  sum  of  $1,700. 
They  then  purchased  the  property  In  con- 
troversy on  Twenty-Fifth  street  for  $2,250, 
which  was  paid  for  with  $1,000  realleed  from 
tbe  sale  of  tbe  Jackson  street  property,  and 
$1,250  by  a  note  and  mortgage  executed  by 
plaintiff  and  deceased  to  the  Hibernia  Bank. 
The  deed  to  the  Twenty-Fifth  street  prop- 
erty was  taken  in  tbe  name  of  plaintiff  and 
deceased. 

We  think  the  evidence  clearly  sbows  that 
the  property  was  community  property  at  the 
time  of  the  death  of  deceased.  The  Jackson 
street  property  was  acquired  by  deceased  aft- 
er marriage,  and  at  the  time  it  was  acquired 
tbe  Code  defined  tbe  separate  property  ot 
the  wife  as  that  owned  by  her  before  mar- 
riage, and  that  acquired  afterwards  by  gift, 
bequest,  devise,  or  descent,  with  the  rents. 
Issues,  and  profits  thereof,  and  all  other 
property  acqnired  after  marriage  by  eltbei 
husband  or  wife  or  both  Is  community  prop- 
erty. Civ.  Code,  iS  1C2,  IG."?.  As  the  propertj 
was  acquired  after  marriage,  and  was  not 
acquired  by  gift,  bequest,  devise,  or  descent, 
it  became  community  property.  At  the  time 
the  Twenty-Fifth  street  property  ■was  pur- 
chased,   section   1C4,   CiT.   Code,    bad    been 
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amended  so  as  to  proyide  that,  In  case  of  a 
conveyance  to  a  married  woman  and  her 
busband,  the  presumption  is  that  the  married 
woman  takes  the  part  conveyed  to  her  as  ten- 
ant In  common,  unless  a  different  intention 
is  expressed  In  the  instrument.  This,  at 
most,  only  created  a  presumption  that  the 
deceased  took  the  part  conveyed  to  her  as 
tenant  in  common  with  her  husband.  The 
presumption  is  not  conclusive,  and  was  not 
intended  to  control  or  overthrow  direct  evi- 
dence. Here  the  evidence  overthrows  the 
presumption,  and  shows  that  the  deceased 
did  not  take  as  tenant  in  common,  but  that 
the  entire  interest  conveyed  by  the  deed  was 
community  property.  Being  community  prop- 
erty. It  belougs  to  the  busband  without  ad- 
ministration.   Civ.  Code,  {  1401. 

The  plaintiff  was  allowed,  under  the  de- 
fendant's objection,  to  testify  as  to  the  facts 
and  circumstances  and  consideration  paid 
for  the  Jackson  street  property,  and  also  for 
the  property  in  controversy.  It  is  claimed 
that  the  evidence  was  incompetent,  and 
should  have  been  excluded,  by  reason  of 
subdivision  3  of  section  1880,  Code  Civ.  Proc, 
which  provides:  "The  following  persons  can- 
not be  witnesses:  •  •  *  (3)  Parties  or  as- 
signors of  parties  to  an  action  or  proceeding, 
or  persons  in  whose  behalf  an  action  or  pro- 
ceeding is  prosecuted  against  an  executor  or 
administrator,  upon  a  claim  or  demand 
against  the  estate  of  a  deceased  person,  as  to 
any  matter  of  fact  occurring  before  the  death 
of  such  deceased  person."  We  are  of  opin- 
ion that  the  witness  wag  competent,  and  the 
evidence  properly  admitted.  The  controver- 
sy is  not  concerning  a  claim  or  demand 
against  the  estate  of  deceased,  within  the 
meaning  of  the  section.  It  is  concerning  the 
property  of  plaintiff,  and  to  quiet  a  claim  or 
demand  or  title  asserted  by  the  estate  to 
such  property.  The  question  to  be  deter- 
mined is  as  to  whether  or  not  the  Interest 
held  by  deceased  under  the  deed  is  the  prop- 
erty of  the  estate  or  the  property  of  plain- 
tiff. If  it  is  not  property  of  the  estate,  then 
the  action  does  not  involve  a  claim  or  de- 
mand against  the  estate.  To  hold  that  the 
claim  or  demand  in  controversy  here  was  a 
part  of  the  estate,  and  thus  render  the  wit- 
ness incompetent,  would  be  to  determine  in 
advance  the  very  question  at  Issue.  It  has 
accordingly  been  held  that  the  statute  quot- 
ed did  not  exclude  a  party  plaintiff  in  an 
action  to  enforce  a  resulting  trust  in  real 
estate  against  the  executors  of  deceased. 
Myers  v.  Relnsteln,  67  Cal.  90,  7  Pac.  192. 
Xor  in  an  action  to  enforce  a  mechanic's  Hen 
against  the  executors  of  a  deceased  person, 
where  the  buildings  were  erected  by  deceased 
In  his  lifetime.  Booth  v.  Pendola,  88  Cal. 
42,  23  Pac.  200,  25  Pac.  1101.  Nor  in  an  ac- 
tion to  quiet  title  brought  by  the  wife  against 
the  administrator  of  her  deceased  husband. 


Poulson  y.  Stanley,  122  Cal.  6o5,  55  Pac.  605, 
68  Am.  St.  Rep.  73. 

We  attach  little  Importance  to  the  fact  that, 
after  the  death  of  his  wife,  plaintiff  filed  a 
petition  for  letters  of  administration  upon 
the  estate  of  deceased,  in  which  he  stated 
that  she  was  the  owner  of  an  interest  in  the 
lot  described  in  the  complaint.  The  peti- 
tion states  that  the  property  was  community 
property.  It  may  have  been  the  intention 
of  plainUff  at  the  time  be  filed  the  petition 
to  administer  upon  the  estate  for  the  piu-pose 
of  clearing  up  the  apparently  defective  title. 
The  statement  did  not  estop  the  plaintiff 
from  claiming  the  property.  Dean  v.  Par- 
ker, 88  Cal.  287,  26  Pac.  91.  There  was  no 
error  in  striking  out  the  testimony  of  the 
witness  Morals.  The  only  object  of  the  tes- 
timony appears  to  have  been  to  show  thac 
the  deceased  was  the  beneficiary  in  the  cer- 
tificate for  $3,000.  This  was  shown  by  other 
testimony  and  is  not  disputed.  Nor  did  the 
court  err  In  refusing  to  allow  defendant  to 
testify  that,  while  plaintiff  and  deceased  were 
in  possession  of  the  Jackson  street  property 
under  the  deed  to  deceased,  the  deceased  said 
to  defendant  that  she  was  the  owner  of  the 
property.  It  was  not  a  declaration  against 
her  interest,  and  hence  does  not  come  with- 
in the  authorities  cited.  Under  certain  cir- 
cumstances, such  evidence  would  be  admissi- 
ble between  the  parties  by  way  of  estoppel, 
but  it  was  not  admissible  as  in  favor  of 
defendant  In  his  representative  character, 
nor  was  It  admissible  against  the  plaintiff. 
Deceased,  by  declarations  made  In  her  life- 
time, could  not  create  evidence  to  be  used 
against  her  husband  for  the  purpose  of 
changing  the  character  of  the  community 
property  into  the  separate  property  of  the 
wife. 

Finally  It  is  claimed  that  the  court  erred 
In  not  finding  on  the  afiirmatlve  allegations 
of  defendant's  answer  stating  that  deceas- 
ed had  creditors,  and  that  claims  bad  been 
allowed  against  her  estate.  It  may  be  con- 
ceded that  such  was  the  case,  yet  the  result 
would  be  the  same.  Defendant  had  all  the 
rights  in  regard  to  recovering  property  of  the 
estate,  as  administrator,  that  he  could  have 
had  if  it  had  been  shown  that  deceased  had 
many  creditors.  The  fact  that  she  owed 
debts.  If  it  be  a  fact,  would  not  autliorize  the 
taking  of  the  lot  In  controvei-sy  from  the 
plaintiff  for  the  purpose  of  paying  such  debts. 

It  is  advised  that  the  judgment  and  order 
be  affirmed. 

We  concur:  CHIPMAN,  C;  HARRISON. 
C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  affirmed. 
McFARLAND,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 
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143  Cal.  298 
KERN  OIL  CO.  V.  CRAWFORD.    (L.  A. 
1.227.) 
(Supreme  Court  of  California.    Dec.  1,  1903.) 

HINES  AND  MININO  — PLACES  CIAIM8— LOCA- 
TION—BOUNDARIES— SUFFICIENCY  OF  DESIG- 
NATION —  APPEAL— FINDINGS— CONCLUSIVE- 
NESS ON   RESPONDENT. 

1.  Plaintiffs  grantors  entered  on  a  quarter 
section  of  land,  with  intent  to  locate  a  placer 
mining  claim.  They  posted  notice  on  the  land, 
claiming  such  quarter  section,  and,  after  due 
preliminary  steps,  caused  survey  to  be  made, 
and  set  up  stalces  at  the  supposed  corners, 
marked  "N.  E.  corner  section  32,"  and  "S.  E. 
corner  section  32,"  and  set  laths  between  them 
to  mark  the  line.  These  stakes  were  in  reality 
some  di.itance  west  of  the  true  line.  On  the 
strip  between  the  true  line  and  that  marked  by 
plaintiffs  grantors,  defendant  afterwards  enter- 
ed. Held,  that  the  notice  and  stakes  posted  by 
plaintiff's  grantors  were  sufficient  to  notify  de- 
fendant that  plaintiff's  claim  extended  to  the 
whole  quarter  section,  so  that  she  acquired  no 
title  to  the  strip  erroneously  omitted  from  the 
boundaries. 

2.  Respondent,  on  appeal,  cannot  question  the 
findings  of  the  trial  judge. 

3.  Rev.  St.  U.  S.  g  2324  [U.  S.  Comp.  St 
1001,  p.  1426],  provides  that  lode  locations  must 
be  distinctly  marked  on  the  ground,  so  that  the 
boundaries  can  be  traced.  Section  2329  [page 
1432]  provides  that  placer  claims  shall  be  sud- 
ject  to  entry  and  patent  upon  similar  proceed- 
ings as  are  provided  for  lode  claims ;  but  where 
the  lands  have  been  previously  surveyed  by  the 
United  States,  the  exterior  limits  of  the  entry 
shall  conform  to  the  legal  subdivisions  of  the 
public  lands.  Section  2330  provides  for  the  sub- 
division of  40-acre  tracts  into  10-acre  tracts, 
and  that  no  location  shall  exceed  160  acres 
for  any  one  person.  Section  2331  provides 
that,  where  placer  claims  are  upon  surveyed 
lands,  and  conform  to  legal  subdivisions,  no  fur- 
ther survey  or  plat  shall  be  required.  Section 
2;BM  [page  143j)]  provides  for  the  survey  of 
lode  claims,  and  for  the  subdivision  of  placer 
claims  into  smaller  quantities  than  160  acres. 
Held,  that  it  is  contemplated  that  placer  claims 
will  ordinarily  be  sold  by  legal  subdivisions,  and 
where  the  notice  states  that  such  a  subdivision 
has  been  located  as  a  placer  claim  it  need  not 
further  state  its  boundaries,  nor  need  the  lo- 
cator place  stakes  or  marks  on  the  ground  to 
show  tne  lines  of  the  claim. 

In  Banc.  Appeal  from  Superior  Court, 
Kern  County;  J.  W.  Mahon,  Judge. 

Action  by  the  Keru  Oil  Company  against 
Mrs.  J.  M.  Crawford.  Prom  a  judgment  for 
defendant,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    Reversed. 

C.  Linkenbach  and  J.  S.  Chapman,  for  ai>- 
pellant.  Laird  &  Packard  and  W.  A.  Har- 
ris, for  respondent. 

VAN  DYKE,  J.  When  this  case  was  In 
department  the  following  opinion  was  ren- 
dered: 

"This  action  was  brought  to  obtain  an  In- 
jmiction  against  the  defendant,  restraining 
her  from  entering  upon  the  land  in  contro- 
versy, claimed  by  plaintiff  under  tlie  laws 
of  the  United  States  for  the  dispoBltion  and 
sale  of  mineral  lands,  and  also  to  restrain 
her  from  interfering  with  the  rights  of  plain- 
tiff as  owner  of  said  land  and  mining  claim. 
The  case  was  tried  before  the  court,  findings 
filed,  and  judgment  thereupon  entered  for 


defendant.  Plaintiff  made  a  motion  for  a 
new  trial,  which  was  denied,  and  hence  this 
appeal  from  the  order  denying  a  new  trial, 
and  from  the  judgment. 

"No  question  is  made  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  findings.  We 
must  therefore  look  to  the  findings  in  order 
to  determine  the  correctness  of  the  judgment. 
It  appears  therefrom  that  on  the  29th  day  of 
May,  1889,  the  grantors  of  plaintiff,  who  were 
citizens  of  the  United  States,  and  duly  quali- 
fied under  the  laws  thereof  to  enter  and  lo- 
cate mineral  lands,  entered  upon  the  north- 
east quarter  of  section  32,  township  28,  south 
range  28,  east  M.  D.  M.,  with  intent  to  lo- 
cate the  same  as  a  placer  mining  claim. 
They  posted  a  notice  upon  the  said  land, 
claiming  the  quarter  section  as  placer  mining 
ground,  and  naming  it  the  'Dewey  No.  4 
Placer  Mining  Claim,'  claiming  it  for  petrole- 
um, asphaltum,  gypsum,  and  all  other  forms 
and  deposits  contained  in  and  under  said 
quarter  section.  The  notice  was  dated,  com- 
piled with  the  law,  and  was  recorded  with 
the  county  recorder  of  Kern  county  on  June 
1,  1899.  The  locators,  after  posting  and  re- 
cording said  notice,  caused  a  survey  to  be 
made  in  order  to  mark  the  boundaries  of 
their  claim  to  the  quarter  section.  Stakes 
were  set  at  the  northeast,  southeast,  north- 
west, and  southwest  corners  thereof.  These 
stakes  were  4x4  redwood  posts,  painted 
white,  and  marked,  the  one  at  the  northeast 
corner,  'N.  E.  comer  section  32,'  and  the  one 
at  the  southeast  comer,  'S.  E.  corner  section 
32.'  On  a  line  between  said  two  last-named 
stakes  the  locators  caused  to  be  set  several 
laths  to  mark  the  line,  which  was  believed 
to  be  the  east  line  of  the  quarter  section  and 
the  east  line  of  the  claim.  The  boundary  on 
the  east  as  so  marked  on  the  ground  could 
be  readily  traced.  The  said  northeast  quar- 
ter is  and  was  public  mineral  land,  and  the 
locators  discovered  petroleum  and  placer  min- 
eral within  the  boundaries  thereof.  The  said 
stake  marked  'N.  E.  corner  section  32'  was 
and  Is  73  feet  west  of  the  true  northwest 
comer  of  the  northwest  quarter  of  section 
33,  and  the  stake  marked  'S.  E.  corner  sec- 
tion 32"  was  and  is  24  feet  west  of  the  south- 
west comer  of  the  northwest  quarter  of  sec- 
tion .33.  There  was  thus  a  strip  of  land  east 
of  the  line  marked  by  the  locators  as  the 
east  line  of  the  quarter  section,  running 
north  and  south  the  entire  length  of  the  quar- 
ter section,  and  west  of  the  true  east  line  of 
the  quarter  section,  said  strip  being  73  feet 
wide  at  the  north  end  thereof  and  24  feet 
wide  at  the  south  end  thereof.  This  strip 
Is  the  land  In  controversy. 

"The  defendant  was  and  is  duly  qualified 
to  enter  raining  claims,  and  a  citizen  of  the 
United  States.  On  the  3d  day  of  March, 
1900,  she  entered  upon  said  strip  of  land, 
caused  it  to  be  sun-eyed,  and  stakes  set  at 
the  comers  thereof  for  the  purpose  of  mark- 
ing its  boundaries.  She  duly  posted  a  notice 
I  of  her  location,  describing  the  strip  of  landj 
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and  naming  her  claim  'Mountain  View  Pla- 
cer Mining  Claim.'  She  discovered  petrole- 
um oil  and  placer  mineral  on  the  said  claim 
so  located  by  her,  and  recorded  her  notice 
in  the  county  recorder's  office  of  Kern  coun- 
ty. The  main  question  presented  for  deter- 
mination is  whether,  conceding  that  the  law 
re<iuires  the  boundaries  of  placer  claims  on 
surveyed  lands  to  be  mariced,  the  original 
locators  sufficiently  marlced  their  claims. 
Defendant  Is  presumed  to  have  liad  notice 
of  the  location  made  by  plaintiff's  grantors 
and  the  marlcings  on  the  stakes.  The  stalce 
painted  white,  and  marl^ed  'N.  E.  comer 
section  32,'  was  not  without  meaning  to  de- 
fendant and  her  surveyor.  And  so  of  the 
staiie  marked  'S.  E.  comer  section  32.'  Par- 
ticularly is  this  so  when  the  notice  claimed 
the  quarter  section.  It  was  only  by  having 
a  survey  made  that  defendant  discovered 
that  the  .stakes  set  by  the  original  locators 
were  west  of  the  true  line.  While  these 
stakes,  if  standing  alone  with  no  marks  upon 
them,  would  Indicate  to  defendant  that  they 
were  Intended  to  mark  the  easterly  bound- 
ary of  the  claim,  yet  the  very  stakes  them- 
selves told  her  that  the  claim  was  intended 
to  embrace  the  quarter  section  to  the  east 
line  thereof.  And  the  notice  told  her  the 
same  thing.  It  was  not  reasonable  for  her 
to  believe  tliat  the  original  locators  did  not 
intend  to  Include  the  strip  of  land  in  their 
location.  The  United  States  had  surveyed 
and  marked  the  quarter  section  by  monu- 
ments, and  an  unintentional  mistake  in  re- 
tracing the  lines  should  not  be  held  to  he  a 
waiver  by  the  locators  of  the  claim  to  the 
whole  quarter  section.  In  Duryea  v.  Bouch- 
er, 67  Cai.  141,  7  Pac.  421,  which  was  an 
action  to  determine  the  right  of  possession 
to  10  acres  of  placer  mining  ground,  the  no- 
tice of  location  described  the  10  acres  as  'the 
north  half  of  the  south  half  of  the  southwest 
quarter  of  the  southeast  quarter  of  the  said 
section  thirteen,  being  bounded  on  the  south 
by  the  Old  Squaw  claim,  on  the  east  by  the 
Glum  ranch,  on  the  north  by  the  Paul  claim, 
and  on  the  west  by  unoccupied  lands.'  This 
notice  erroneously  described  the  land  In  the 
wrong  government  subdivision.  This  court 
held  the  notice  sufficient,  and  in  the  opinion 
said:  'As  the  claim  was  for  30  acres.  Its 
Iraundary  on  the  west  could  be  easily  de- 
termined. It  makes  no  ditference  that  the 
wrong  legal  subdivisions  are  inserted  in  the 
notice.  These  may  be  rejected  as  false  when 
the  remaining  description  sufficiently  Identi- 
fles  the  land  in  accordance  with  the  maxim, 
"Falsa  descrlptio  non  nocet  cum  de  corpore 
constat"  •  In  Doe  v.  Tyler,  73  Cai.  21,  14 
Pac.  375,  all  but  one  or  two  of  the  monu- 
ments to  mark  the  boundaries  of  a  mining 
location  were  placed  over  upon  the  adjoin- 
ing land.  It  was  held  that  the  monuments 
were  sufficient  to  identify  the  claim,  and  that 
the  location  was  valid.  In  Miers  v.  Boat- 
man et  al.  (Utah)  15  Morrison's  Mining  Rep. 
402,  2  Pac.  CC,  the  survey  stakes  set  by  the 


locator  were  not  on  the  line  as  surveyed  f:- 
a  patent.  The  court  held  the  location  suffi- 
cient, and  in  the  opinion  said:  'It  is  neither 
expected  nor  required  that  the  locator  of  a 
mineral  claim,  in  marking  his  claim  on  the 
ground  so  that  its  boundaries  can  be  readily 
traced,  shall  be  exact  in  running  the  lines 
or  in  fixing  the  corner  or  other  posts.  It  is 
rarely,  if  ever,  that  he  has  either  the  time 
or  facilities  for  making  an  accurate  survey, 
and  a  difference  of  three  or  four  feet  or  a 
few  points,  as  stated  in  this  case,  l>etween 
the  monuments  fixed  by  an  actual  survey 
for  a  patent  and  those  fixed  at  the  time  of 
location,  is  immaterial,  and  does  not  afCect 
the  validity  of  the  original  location.'  In 
West  Granite  Mountain  Mining  Co.  v.  Gran- 
ite Mountain  Mining  Co.,  17  Pac.  347,  where 
the  marks  made  by  the  locator  were  not  up- 
on the  ground,  the  Supreme  Court  of  Mon- 
tana said:  'It  was  certainly  never  intended 
that  a  slight  mistake  in  the  setting  of  stakes 
should  invalidate  a  location.  All  that  was 
intended  is  that  a  person  seeking  to  make  a 
subsequent  location  could  go  upon  the  ground 
referred  to,  and  from  the  marks  made  find 
the  bo'undaries  of  the  chilm.'  In  North 
Noonday  Mining  Co.  v.  Orient  Mining  Co. 
(C.  0.)  1  Fed.  522,  the  Jury  was  instructed 
that  'any  marking  on  the  ground  claim  by 
stakes  and  mounds  and  written  notices 
whereby  the  boundaries  of  the  claim  located 
can  be  readily  traced,  is  sufficient.'  This 
language  was  quoted  vrlth  approval  by  this 
court  in  Howeth  ▼.  SuUenger,  113  Cai.  5oO. 
45  Pac.  841.  In  the  late  cose  of  HcKiniey 
Mining  Co.  V.  Alaska  Mining  Co.,  183  U.  S. 
570,  22  Sup.  Ct.  84,  46  U  Ed.  331,  the  Su- 
preme Court  of  the  United  States  held  in 
accord  with  the  lit)erai  doctrine  announced 
In  the  cases  quoted.  There  the  locator  wrote 
the  notices  of  location  upon  a  stump  or  snag 
in  the  creek,  as  follows:  'I,  the  undersigned, 
claim  1500  feet  running  down  this  creek,  and 
300  feet  on  each  side.'  It  was  held  tliat  the 
notices  constituted  a  sufficient  location.  It 
is  not  necessary  to  quote  further  from  the 
cases,  as  they  are  generally  in  accord  with 
what  has  been  said.  The  object  of  the 
statute  as  to  marking  the  location,  so  that 
its  boundaries  can  be  readily  traced.  Is  to 
notify  the  public  that  the  claim  has  been 
located  and  is  claimed  under  the  mining 
laws  of  the  United  States.  Whatever  is  suf- 
ficient to  give  this  notice  does  give  it.  Tech- 
nical accuracy,  either  in  the  location  of  the 
stakes  or  in  the  wording  of  the  notice,  is 
not  required.  If  a  third  party,  intending  to 
locate,  can  readily  ascertain  from  what  has 
been  done  by  the  prior  locator  the  extent 
and  boundaries  of  the  claim  so  located,  then 
the  object  of  the  statute  has  been  accom- 
plished. In  this  case  the  defendant  had  am- 
ple notice  of  the  location  of  the  quarter  sec- 
tion by  plaintiff's  grantors;  she  knew  what 
they  intended  to  take.  If  they  made  a  mis- 
tal.e  as  to  the  location  as  to  the  west  line. 
it  did  not  In  any  way  injure  defendant    She 
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will  not  be  anowed  to  take  advantage  ot 
a  mistake  -which  in  no  way  injured  her. 
She  knew  she  was  attempting  to  locate  land 
claimed  by  the  original  locator.  It  appears 
that  defendant  found  the  lines.  She  thought 
that  the  locators  had  not  found  them,  and, 
.Tlthough  she  was  told  by  the  notice  that  the 
quarter  section  had  been  located  and  enter- 
ed, she  acted  upon  her  peril  in  regarding  a 
portion  of  it  as  vacant." 

The  department  opinion  is  adopted,  and 
in  addition  to  what  is  there  said,  and  in  an- 
swer to  the  petition  for  rehearing,  we  will 
discuss  other  points. 

The  statement  in  the  former  opinion  that 
the  stakes  placed  by  appellants  were  marked, 
one  "S.  E.  corner  section  32,"  and  bne  ''8. 
E.  comer  section  32,"  is  taken  from  the  find- 
ings made  by  the  trial  Judge,  and  cannot  be 
questioned  by  respondent  on  this  appeal. 
The  late  case  of  Oregon  King  Min.  Co.  y. 
Brown,  119  Fed.  48,  55  C.  C.  A.  626,  is  In 
accord  with  the  opinion  of  the  department. 
The  case  of  McKlnley  Creek  Mln.  Co.  v. 
Alaska  United  Min.  Co.,  183  U.  S.  303,  22 
Sup.  Ct.  84,  46  U  Bd.  331,  is  followed  by  the 
United  States  Circuit  Court  of  Appeals,  and 
in  the  opinion  many  authorities  are  cited, 
and  it  is  said:  "The  statute  under  and  by 
virtue  of  which  such  locations  are  made  does 
not  say  that  the  boundaries  shall  be  indi- 
cated by  physical  marks  or  monmnents,  ncr 
in  any  particular  or  designated  manner.  The 
requirement  is  that  the  location  shall  be  so 
distinctly  marked  on  the  ground  that  Its 
boundaries  may  be  readily  traced.  Section 
2324,  Rev.  St.  U.  S.  [U.  S.  Comp.  St  1901, 
p.  1426].  It  has  been  many  times  decided 
that  any  marking  on  the  ground,  whether  by 
stakes,  monuments,  mounds,  or  written  no- 
tices, whereby  the  boundaries  of  the  location 
can  be  readily  traced,  is  sufficient"  And,  as 
the  point  is  urged  by  appellant  that  it  Is  not 
necessary  to  mark  the  boundaries  of  a  placer 
claim  upon  the  ground,  where  the  location 
is  of  a  legal  subdivision  upon  surveyed  lands, 
we  will  discuss  the  question. 

The  Revised  Statutes  of  the  United  States 
(section  2319  et  seq.)  provide  as  to  the  loca- 
tion of  vein  or  lode  claims.  Section  2324 
provides:  "The  location  must  be  distinctly 
marked  on  the  ground  bo  that  Its  bouudarles 
can  he  readily  traced.  All  records  of  mining 
claims  hereafter  made  shall  contain  the  name 
or  names  of  tbe  locators,  the  date  of  the  loca- 
tion, and  snch  a  description  of  the  claim  or 
claims  located  by  reference  to  some  natural 
object  or  permanent  monument  as  will  identi- 
fy the  claim."  After  the  provisions  fully 
covering  vein  or  lode  claims,  section  2329  pro- 
vides: "Claims  usually  railed  'placera'  In- 
cloding  all  forms  of  deposit  excepting  veins 
of  quartz,  or  other  rock  In  place,  shall  be 
erabject  to  entry  and  patent  under  like  cir- 
cumstances and  conditions,  and  upon  similar 
proceedings  as  are  provided  for  vein  or  lode 
claims;  but  where  the  lands  have  been  pre- 
filously  sur^'eyed  by  the  United  States,  the 


entry  in  its  exterior  limits  shall  conform  to 
the  legal  subdivislonB  of  the  public  lands." 
Section  2330  provides  that  legal  subdivisions 
of  40  acres  may  be  subdivided  into  10-acre 
tracts,  and  that  Joint  entries  may  be  made 
by  two  or  more  persons,  but  that  no  location 
"shall  exceed  one  hundred  and  sixty  acres  for 
any  one  person  or  association  of  persons, 
which  location  shall  conform  to  the  United 
States  surveys."  Section  2331  provides: 
"Where  placer  claims  are  upon  surveyed 
lands,  and  conform  to  legal  subdivisions,  no 
further  survey  or  plat  shall  be  required,  and 
all  placer  claims  located  after  the  10th  day 
of  May,  1872,  shall  conform  as  near  as  prac- 
ticable with  the  United  States  system  of  pub- 
lic surveys,  and  the  rectangular  subdivisions 
of  such  surveys,  and  no  such  location  shall 
include  more  than  twenty  acres  for  each  in- 
dividual claimant"  Section  2334  provides 
for  the  survey  of  mining  claims,  and  "the  ex- 
penses of  the  survey  of  vein  or  lode  claims, 
and  the  surveys  and  subdivision  of  placer 
claims  into  smaller  quantities  than  one  hun- 
dred and  sixty  acres,  together  with  the  cost 
of  publication  of  notices,  shall  l>e  paid  by  the 
applicants."  It  is  thus  seen  that  the  system 
contemplates  that  a  sale  of  placer  claims  will 
ordinarily  be  made  by  legal  subdivisions. 
When  a  location  is  made  according  to  legal 
subdivisions,  no  provision  is  made  for  survey- 
ing it  again,  for  the  evident  reason  that  it  is 
sold  as  per  the  survey  that  has  already  been 
made  by  the  United  States.  The  statute  ex- 
pressly provides  that  in  such  a  case  no  fur- 
ther survey  or  plat  shall  be  required.  The 
purchaser  takes  it  to  the  extent  of  its  exter- 
ior boundaries  as  already  established  by  tbe 
United  States.  His  notice  of  location  Is  a 
notice  of  its  boundaries,  precisely  as  it  would 
be  in  case  of  a  homestead  or  pre-emption 
claim.  There  is  no  reason  why  tbe  locate 
should  be  required  to  stake  It  out  and  mark 
Its  boundaries,  nor  does  the  statute  require 
it.  They  have  already  been  staked  out  and 
marked,  and  cannot  be  changed.  Any  pet- 
son  seeing  tbe  notice  could  by  employing  a 
surveyor  or  otherwise,  find  the  boundaries  as 
easily  as  could  the  locator,  and  it  evidently 
Is  tbe  dnty  of  such  person  to  do  so.  in  case 
be  is  Interested  in  knowing  wbere  tbey  are. 
Tbe  notice  in  this  case  stated  to  the  world 
that  the  northeast  quarter  of  section  32  bad 
been  located  as  a  placer  claim.  The  notice 
did  not  have  to  further  state  the  boundaries 
of  the  quarter  section,  nor  did  the  locator 
have  to  place  stakes  or  marks  upon  the 
ground  to  show  to  any  one  the  lines  of  the 
quarter  section.  He  was  no  more  required 
to  do  this  than  he  was  to  take  defendant 
around  and  show  her  tbe  lines.  As  stated 
In  tbe  department  opinion:  "It  appears  that 
defendant  found  the  lines.  She  thought  that 
the  locators  had  not  found  them,  and,  al- 
though she  was  told  by  tbe  notice  that  the 
quarter  section  had  been  located  and  entered, 
she  acted  upon  her  peril  in  regarding  a  por- 
tion of  it  as  vacant"    Tbe  government  but- 
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vey  of  public  lands  Is  made  by  running  and 
marking  the  lines  of  the  townships  and  sec- 
tions, and  by  marking  the  comers  of  the 
townships,  sections,  and  quarter  sections,  and 
a  conveyance  by  reference  to  the  legal  sub- 
division refers,  as  a  matter  of  law,  to  the 
monuments  placed  mi  the  ground  by  the  Unit- 
ed States.  Powers  v.  Jackson,  50  Cal.  429; 
Bullock  V.  Rouse,  81  Cal.  591,  22  Pac.  919. 
The  construction  herein  placed  upon  the  stat- 
utes as  to  placer  claims  is  supported  by  the 
opinion  of  the  assistant  secretary  of  the  In- 
terior Department  In  an  opinion  dated  March, 
1896.  Reins  v.  Murray,  22  Land  Dec.  Dept 
Int.  409.  He  said,  in  speaking  of  placer  lo- 
cations: "It  does  not,  in  my  judgment,  mean 
that  when  the  placer  is  located  on  surveyed 
lands  it  Is  necessary  to  mark  the  boundaries. 
There  Is  no  purpose  that  can  be  subserved 
by  so  doing.  The  public  surveys  are  as  per- 
manent and  fixed  as  anything  can  be  in  that 
line,  and  any  fractional  part  of  a  section  can 
be  readily  found  and  its  boundaries  ascer- 
tained by  that  method  for  all  time  to  come, 
and  is  necessarily  more  stable  and  enduring 
than  marking  it  by  perishable  or  destructible 
stakes  or  monuments." 

In  Temescal  Oil  Co.,  etc.,  t.  Salcldo,  137  CaL 
212,  U9  Pac.  1010,  it  was  held  that  the  loca- 
tion of  a  placer  claim  was  properly  marked 
on  the  ground,  and  In  the  opinion  It  Is  said: 
"We  are  influenced  somewhat  in  our  con- 
sideration of  the  point  by  the  fact  that  the 
notice  of  location  which  was  posted  and  re- 
corded described  the  claim  by  its  government 
subdivision,  the  land  having  been  already 
surveyed  by  the  government,  and  that  a  gov- 
ernment monument  was  still  in  place  at  one 
corner  of  the  claim  at  the  time  of  the  loca- 
tion." 

The  case  of  White  t.  Lee.  78  Cal.  593,  21 
Pac.  363,  12  Am.  St  Rep.  115,  is  in  conflict 
with  what  has  here  been  said,  and  is  over- 
ruled. That  case.  In  our  opinion,  does  not 
correctly  interpret  the  statutes.  It  proceeds 
upon  the  theory  that  the  "boundaries  shall 
be  distinctly  marked  on  the  ground."  The 
requirements  of  section  2324  are  not  that  the 
boundaries  shall  be  distinctly  marked  on  the 
ground,  but  "the  location  shall  be  distinctly 
marked  on  the  ground  so  that  Its  boundaries 
can  be  readily  traced."  The  location  here 
was  distinctly  marked  on  the  ground,  and 
■its  bovmdaries  can  be  readily  traced  by  any 
one  who  will  follow  the  "exterior  limits"  of 
the  quarter  section.  White  v.  Lee  has  never 
l)een  followed  by  this  court,  except  perhaps 
in  Anthony  v.  Jlllson,  83  Cal.  208,  23  Pac. 
419,  where  the  point  was  not  necessary  to 
the  declsico  in  the  latter  case,  and  was  dic- 
tum. We  more  readily  reach  this  conclusion 
for  the  reason  that  our  decision  in  the  case  at 
bar  will  not  Impair  or  Invalidate  any  location 
made  in  conformity  with  White  v.  Lee.    If 


the  locatl<H)  and  entry  of  any  one  has  been 
made  in  conformity  with  the  ruling  in  White 
v.  Lee,  It  is  valid  under  the  ruling  in  this 
case,  although  more  may  have  been  done 
than  was  necessary. 

The  Judgment  and  order  are  reversed,  and 
the  court  below  directed  to  cause  Judgment 
to  be  entered  on  the  findings  in  favor  of 
plainUfl-. 

We  concur:  BEATTY,  C.  J.;  ^IcFAR- 
LAND,  J;  AXGELLOTTI,  J.;  SHAW,  J.; 
LORIGAN,  J.;   HENSHAW,  J. 
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CASTRO   et   al.   v.   BREIDEXBACH   et   al. 
(Sac.  1,253.) 

(Supreme  Court  of  California.    May  21,  1904.) 

APPEAI/— FAILURE  TO  FlUt  ABSTBACT— 
DISMI8SAI.. 

1.  Where,  on  motion  to  dismiss  an  appeal  on- 
the  ground  that  a  transcript  has  not  been  filed 
in  time,  it  appears  that  a  proposed  statement 
on  a  motion  for  a  new  trial,  and  the  proposed 
amendments  thereto,  were  regularly  presented 
to  the  clerk  of  the  trial  court,  and  by  him  to  the- 
jtti^,  and  that  the  latter  has  not  yet  settled  the 
same,  and  that  appellant  is  not  responsible  for 
the  delay  in  the  settlement,  nor  guilty  of  laches,, 
the  appeal  will  not  be  dismissed. 

Department  2.  Appeal  from  Superior 
Court,  San  Joaquin  County;  E.  J.  Jones, 
Judge. 

Action  by  Fernando  Castro  and  others 
against  Joseph  Breldenbach  and  others. 
From  a  judgment  for  plaintiffs,  defendant  J. 
T.  Summerville  appeals.  On  motion  to  dis- 
miss the  appeal.    Motion  denied. 

Joshua  B.  Webster,  Chas.  Light,  and  D.  E. 
Alexander,  for  appellant  F.  O.  Houskeu 
and  J.  M.  Kile,  for  respondents. 

PER  CURIAM.  This  is  a  motion  to  dis- 
miss the  appeal  of  defendant  Summerville 
from  the  judgment  on  the  ground  that  tbe 
transcript  has  not  lyeen  filed  in  time.  Waiv- 
ing the  question  whether  certain  amend- 
ments to  tbe  notice  of  motion  to  dismiss  were 
allowable,  and  assuming  that  the  motion  Is 
properly  before  us.  It  must  be  denied.  It  ap- 
pears that  a  proposed  statement  on  a  mo- 
tion for  a  new  trial,  and  the  proposed  amend- 
ments thereto,  were  regularly  presented  to- 
the  clerk  of  the  trial  court,  and  by  him  to 
the  Judge,  and  that  the  latter  has  not  yet 
settled  the  same;  and,  from  the  papers  be- 
fore us,  we  do  not  think  that  appellant  is 
responsible  for  the  delay  in  the  settlement, 
or  guilty  of  such  laches  In  tbe  premises  as 
would  warrant  us  in  dismissing  his  appeal. 
No  motion  was  made  in  the  court  below  to 
dismiss  the  motion  for  a  new  trial  on  the- 
ground  of  want  of  prosecution. 

The  motion  to  dismiss  the  appeal  is  denied. 
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In  re  DB  LEMOS.    (Cr.  1,132.} 
{Supreme  Court  of  California.    May  19,  1004.) 

APPEAIf— CUSTODY  OF  CUILDBEN— OBDEB— MOOI- 
nCATION— STAY  BOND. 

1.  AVhere  an  order  nia(1<^  in  divorce  proceed- 
ings, awarding  tlio  custody  of  the  infant  child 
of  the  parties  to  the  mother,  was  subsequently 
modified,  in  obedience  to  wliicn  the  child  was  de- 
livered to  tlie  father,  the  furnishing  of  an  un- 
dertaking on  appeal,  under  Code  Civ.  Proc.  S 
'.>4l,  providing  for  a  stay  bond,  did  not  entitle 
the  mother  to  the  custody  of  the  child  pending 
appeal. 

In  Banc.  Application  by  Julia  K.  De  Le- 
inos  for  a  writ  of  habeas  corpus  on  behalf  of 
Horace  Sidney  Siddall.     Application  denied. 

Geo.  D.  Collins,  for  petitioner.  M.  S. 
Shepardson  and  Miller  &  Shepardson,  for  re- 
spondent. 

McFARLAND,  J.  This  proceeding  was 
Instituted  by  a  petition  by  Julia  K.  De  Le- 
mos  for  writ  of  habeas  corpus,  in  which  she 
avers  that  her  infant  sou,  Horace  S.  Siddall, 
seven  years  of  age,  is  unlawfully  restrained 
•of  hlB  liberty  by  bis  father,  Thomas  Andrew 
Siddall,  who  was  formerly  petitioner's  bus- 
band,  and  prays  that  said  infant  be  dlschar- 
ged  from  the  alleged  unlawful  restraint  of 
said  Thomas  Andrew  Siddall,  and  delivered 
■over  to  the  custody  of  the  petitioner. 

It  appears  that  petitioner  was  divorced 
from  said  Thomas  Andrew  Siddall  by  a  Judg- 
ment rendered  on  the  23d  day  of  February, 
1897,  and  that  by  said  Judgment  the  custody 
of  said  infant  son  of  the  parties,  who  was 
then  about  one  year  old,  was  awarded  to 
the  petitioner  herein.  There  was  no  appeal 
from  said  Judgment  The  petitioner  was  aft- 
erwards married  to  Manuel  De  Lemoa.  Aft- 
erwards the  said  Thomas  Andrew  Siddall 
flled  a  petition  in  the  superior  court  in  which 
said  Judgment  had  been  rendered,  asking 
that  the  Judgment  be  modified  so  as  to  give  to 
him  the  custody  of  said  Infant  son,  and  after 
■due  service  of  process  the  petition  came  reg- 
ularly to  be  heard  on  January  12,  1904.  The 
father  alleged  in  his  petition  certain  im- 
proper conduct  by  the  mother,  not  necessary 
to  be  here  stated.  After  the  bearing,  and  at 
about  11:30  o'clock  a.  m.  of  that  day,  the 
court  declared  its  Intention  to  modify  the 
Judgment  as  prayed  for;  but,  at  the  request 
of  petitioner's  attorney,  who  announced  his 
intention  to  appeal  from  the  contemplated 
order,  the  court  postponed  the  entry  of  the 
-modifying  order  until  1  o'clock  p.  m.  of  said 
day.  At  the  last-named  hour  the  court  made, 
and  there  was  then  entered,  an  order  modi- 
fying the  former  Judgment  by  depriving  pe- 
titioner of  the  custody  of  said  child,  and  giv- 
ing the  same  to  the  said  father,  Siddall,  and 
directing  the  petitioner  to  deliver  said  child 
to  the  said  father.  The  order  recited  that 
the  facts  averred  in  the  petition  for  modifi- 
cation were  true,  and  that  petitioner  was  not 
.a  fit  or  proper  person  to  have  the  custody  of 
s&iA  child.    Thereupon  the  petitioner  deliv- 


ered the  child  to  the  father,  and  the  parties 
•t,  ent  away.  The  father  has  since  had  the 
custody  of  the  child.  It  is  averred  in  the 
petition  for  the  writ  that  "thereafter  your 
petitioner  took  an  appeal  from  the  said  oi^ 
der  modifying  the  said  decree  in  respect  to 
the  custody  and  care  of  said  minor  child  to 
the  Supremo  Court  of  the  state  of  Califor- 
nia," and  "furnished  and  flled  the  undertak- 
ing pre.scrU)ed  by  section  941  of  the  Code  of 
Civil  Procedure  of  said  state." 

T'pon  this  state  of  facts  alone  petitioner 
bases  her  prayer  to  this  court.  In  this  pro- 
ceeding, to  order  the  said  father  to  deliver 
to  her  the  custody  of  said  child.  There  is 
no  averment  or  evidence  that  the  petitioner 
Is  not  an  improper  person  to  have  the  cus- 
tody of  the  child,  or  that  the  father  is  not  a 
proper  person  to  have  such  custody,  or  that 
the  safety  or  best  interests  of  the  child  re- 
quire the  change  of  custody  prayed  for;  nor 
Is  there  averment  or  evidence  of  any  other 
state  of  facts  which  might  possibly  warrant 
a  court  on  habeas  corpus  to  take  the  custody 
of  a  minor  from  one  person  and  give  it  to 
another.  Petitioner  relies  solely  upon  the 
proposition  that  she  has  appealed  from  the 
order  In  question,  and  has  given  an  under- 
taking on  appeal,  which  is,  in  law,  a  stay 
bond.  But  such  a  bond  merely  "stays  pro- 
ceedings in  the  court  below  upon  the  Judg- 
ment or  order  appealed  from"  (Code  Civ. 
Proc.  {  949),  and  the  court  below  is  not  tak- 
ing any  proceeding  on  tbe  order  appealed 
from.  Petitioner  relies  greatly  on  Ex  parte 
Queirolo,  119  Cal.  635,  51  Pac.  956,  but  that 
case  is  not  applicable  here.  There  the  pe- 
tition on  habeas  corpus  was  by  the  mother, 
on  her  own  behalf;  she  having  been  impris- 
oned for  contempt  for  disobeying  an  order 
directing  her  to  deliver  certain  of  her  chil- 
dren to  their  father.  In  that  case  the  orig- 
inal Judgment  awarded  the  custody  of  the 
children  to  the  mother,  and  an  order  had 
afterwards  been  made,  modifying  the  Judg- 
ment by  giving  such  custody  to  the  father. 
From  this  modifying  order  the  mother  had 
appealed,  and,  after  the  appeal  had  been  per- 
fected and  was  pending,  the  court  made  an 
order  directing  her  to  deliver  the  children  to 
the  father,  and  sent  her  to  Jail  for  not  obey- 
ing. But  the  court  held— and,  beyond  ques- 
tion, correctly— that,  after  the  appeal  had 
been  taken,  the  court  had  no  power  to  take 
any  further  proceeding  to  enforce  the  order 
appealed  from;  the  court  saying  that  "the 
effect  of  the  appeal  In  instances  of  this  char- 
acter is  to  •  *  *  suspend  the  power  of 
that  court  to  enforce  its  order  or  Judgment 
until  the  appeal  Is  determined,"  and  that, 
"this  lieing  so,  the  coercive  measures  adopted 
by  the  superior  court  in  this  instance  to  en- 
force its  decree  were  In  excess  of  its  power, 
and  r!mply  void,  and  the  imprisonment  of 
petitioner  in  pursuance  thereof  Is  without 
authority  of  law."  Xothlng  more  than  this 
was  decided  In  Vosburg  v.  Vosburg,  137  Cal. 
493,  70  Pac.  473.    But  in  the  case  at  bar  no 
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order  was  made,  and  no  proceeding  attempt- 
ed, to  enforce  the  modification  of  tbe  judg- 
ment after  tbe  appeal.  The  modifying  or- 
der was  compiled  with  by  petitioner,  and  it 
was  thus  executed  before  any  api>eal,  and 
the  superior  court  bad  done  nothing  in  the 
premises  since.  In  Voaburg  v.  Vosburg,  su- 
pra, the  court,  quoting  from  Schwarz  y.  Su- 
perior Court,  111  Cal.  113,  43  Pac.  582,  says: 
"The  stay  of  proceedings  pending  appeal  has 
the  legitimate  effect  of  keeping  them  In  the 
condition  in  which  they  were  when  the  stay 
of  proceedings  was  granted.  It  operates  so 
as  to  prevent  any  future  change  In  the  con- 
dition of  tbe  parties."  See  Schwarz  v.  Su- 
perior Court,  supra;  Dulin  v.  Pacific  W.  & 
C.  Co.,  98  Cal.  304,  33  Pac.  123.  In  the  case 
at  bar  tbe  superior  court  bad  full  jurisdiction 
to  make  the  modifying  order,  as  there  was 
no  appeal  from  the  original  Judgment,  and 
it  has  made  no  attempt  to  enforce  tbe  modify- 
ing order  since  the  appeal  therefrom  was 
taken.  And  no  other  reason  appearing  why 
tbe  custody  of  the  child  by  the  father  is  un- 
lawful, or  wby,  on  this  present  proceeding, 
such  custody  should  be  taken  from  bim  and 
given  to  petitioner,  the  prayer  of  tbe  latter 
must  be  denied. 

Both  parties  have  filed  some  affidavits,  but 
they  are  not  material,  and  do  not  put  any 
pbase  on  the  case  different  from  that  above 
in«8ented.  ' 

The  prayer  of  the  petition  is  denied,  and 
the  writ  discharged. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  VAN  DYKE,  J.;  HENSHAW,  X;  LORI- 
GAN.  J. 
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PEOPLE  T.  HOWARD.    (Cr.  999.) 
(Snpreme  Court  of  California.    May  20,  1904.) 

aAFK — FEMALE   UNDER   SIXTEEN — STATUTE — EVI- 
DENCE—SUFFICIENCY— CB088-EX- 
AUINATION. 

1.  Under  Pen.  Code,  §  261,  par.  1,  defining 
rape  as  sexual  intercourse  accomplished  with  a 
female  not  the  wife  of  the  perpetrator,  where 
the  female  is  under  the  age  of  16  years,  it  is 
essential  to  conviction  that  sexual  penetration 
be  proved,  or  that  facts  be  proved  from  which 
it  may  be  inferred. 

2.  In  a  prosecution  for  rape,  under  Pen.  Code, 
i  261,  parol  testimony  of  the  prosecutrix,  in  an- 
swer to  a  question  by  the  district  attorney  as  to 
whether  defendant  had  Intercourse  with  her, 
that  he  did ;  that  it  "took  place  on  this  side  of 
the  stove";  that  there  was  a  cot  there;  and 
that  there  is  where  it  took  place — and  testimony 
of  defendant  denying  having  sexual  intercourse 
with  the  prosecutrix,  which  was  all  the  evidence 
as  to  the  act  claimed  to  constitute  rape,  is  in- 
sufficient to  sustain  a  conviction. 

3.  In  a  prosecution  for  rape,  under  Pen.  Code, 
I  261,  par.  1,  where  the  prosecutrix  testified 
that  she  was  under  16  years  of  age  at  the  time 
the  alleged  crime  was  committed,  it  was  error 
to  refuse  to  permit  her  to  be  cross-examined  as 
to  declarations  made  to  divers  persons  that  she 
was  17  at  the  time. 

H  1.  S«*  Rape.  VOL  a.  Cent.  Dls.  H  T.  73. 


4.  In  a  prosecution  for  rape,  under  Pen.  Code, 
{  261,  par.  1,  a  conviction  cannot  be  bad  on 
proof  alone  that  defendant  had  intercourse  with 
the  prosecutrix. 

Shaw,  J.,  dissenting. 

Commissioners'  Decision.  In  Banc.  Ap- 
peal from  Superior  Court,  Fresno  County; 
H.  Z.  Austin,  Judge. 

Jess  Howard  was  convicted  of  rape,  and 
appeals.    Reversed. 

W.  P.  Thompson,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  and  J.  C.  Daly,  Deix  Attjr. 
Oen.,  for  tbe  People. 


COOPER,  C.  The  defendant  is  charged  in 
tbe  information  with  the  ciime  of  rape,  al- 
leged to  baye  been  committed  on  tbe  15tb 
day  of  August,  1901,  by  having  sexual  inter- 
course with  Irene  Farias,  a  female  under  16 
years  of  age.  He  was  found  guilty,  and  sen- 
tenced to  imprisoiuuent  at  San  Quentln  for 
30  years.  This  was  beyond  tbe  expectancy 
of  defendant's  life,  for  that  wbicb  was  not 
a  crime  at  common  'aw,  and  only  a  misde- 
meanor In  many  jurisdictions.  People  t. 
Derbert,  138  Cal.  467,  71  Pac.  564. 

1.  It  Is  claimed  that  there  Is  no  evidence 
that  defendant  ever  had  sexual  intercourse 
with  Irene  Farias,  and  we  tbink  tbe  claim 
is  well  founded.  Under  our  statute,  it  is 
rape  to  have  sexual  Intercourse  with  a  fe- 
male under  tbe  age  of  16,  not  tbe  wife  of 
tbe  perpetrator.  Any  sexual  penetration, 
however  slight.  Is  sufiicient  to  complete  the 
crime.  Pen.  Code,  H  261,  268.  It  is  essen- 
tial, fn  order  to  find  a  defendant  guilty  of 
rape,  tliat  sexual  penetration  be  proven,  or 
that  facts  be  proven  from  wbicb  it  may  be 
Inferred.  It  is  said  In  Underbill  on  Crim- 
inal Evidence,  f  416:  "Proof  of  penetration, 
be.vond  a  reasonable  doubt,  la  always  abso- 
lutely essential.  Evidence  that  the  woman 
voluntarily  remained  with  tbe  defendant  in 
a  room  all  night  is  not  sufficient"  In  speak- 
ing of  the  statutory  crime,  which  is  in  many 
Jurisdictions  termed  the  "carnal  abuse  of  fe- 
male children,"  Mr.  Bishop,  In  his  late  work 
on  Statutory  Crimes  (3d  Ed.)  {  488,  says: 
"Tbe  carnal  knowledge  required  In  this  of- 
fense is  the  same  as  in  rape  proper,  explained 
in  another  connection.  There  must  be  res  in 
re,  but  to  no  particular  depth,  and  tbe  hymen 
need  not  be  broken."  The  Supreme  Court 
of  Wisconsin,  in  a  case  where  the  defendant 
was  convicted  of  rape  upon  a  female  child 
12  years  of  age,  reversed  tbe  case,  and,  among 
other  things,  held  that  tbe  evidence  was  not 
sufficient.  Hardtke  v.  State,  67  Wis.  352,  30 
N.  W.  723.  The  court  said:  "There  was  not 
a  particle  of  evidence  in  the  case  of  penetra- 
tion." In  State  v.  Dalton,  106  Mo.  463,  IT 
S.  W.  700,  the  defendant  was  charged  with 
rape  upon  a  female  child  under  the  age  of 
12  years,  and  was  convicted.  Tbe  evidence 
showed  tbat  defendant,  a  married  man,  dur- 
ing tbe  absence  of  bis  wife  and  family,  ia 


Digitized  by 


Google 


Cal.) 


PEOPLE  T.  HOWARD. 


1117 


the  nighttime,  left  his  room,  and  went  to  the 
room  where  the  girl  slept,  and  got  In  bed 
with  her.  He  then  toyed  with  her,  held  her 
in  bla  arms,  pulled  up  her  clotbes,  and  for 
some  time  contluned  his  lewd  solldtattona 
The  conrt  reversed  the  case,  and  said;  "We 
think  it  clear  that  the  evidence  entirely  fails 
to  sustain  the  charge  of  rape.  All  the  au- 
thorities agree  that  penetration  is  necessary 
to  constitute  the  offense.  There  has  been 
some  discussion  by  the  courts,  and  dltteren- 
ces  of  opinion,  as  to  the  extent  of  the  pene- 
tration necessary  to  complete  the  crime,  bat 
none  deny  its  necessity  to  some  extent,  or 
that  it  must  be  proved  beyond  a  reasonable 
doubt.  2  Bishop,  Crim.  Law,  {  U32;  1 
Whar.  Crim.  Law,  f  554,  and  authorities  cit- 
ed." And  the  court  correctly  charged  the 
}ury  that  sexnal  penetration  is  necessary  to 
constitute  the  crime  of  rape.  It  Is  therefore 
clear  that,  to  sustain  the  charge,  the  prose- 
cution must  have  proven  sexual  intercourse, 
which  includes  and  means  sexual  penetra- 
tion. It  is  the  usual  and  ordinary  practice, 
60  far  as  we  are  Informed,  to  prove  the  facts 
fully— not  legal  conclusions  or  terms,  but  the 
acts  that  were  done  by  defendant  in  detail. 
Such  acts,  when  proven,  must  show  sexnal 
penetration,  although  it  may  be  slight.  In 
some  cases  the  facts  and  circumstances  are 
such  that  penetration  may  be  inferred  there- 
from. Bnt  we  know  of  no  case  where  it  has 
not  been  held  necessary  to  prove  penetra- 
tion. Here  there  Is  an  entire  absence  of 
such  proof.  The  prosecuting  witness  did  not 
tell  any  one  about  It  until  months  after- 
wards. She  was  then  sent  for  by  the  dis- 
trict attorney,  but  how  he  knew  anything 
which  Justified  him  in  sending  for  her  does 
not  appear.  She  testified:  "I  told  him  It  did 
not  occnr.  Then  after  that  he  told  me  if 
I  didn't  tell  him  I  might  get  myself  in  trou- 
ble. He  said  he  might  put  me  In  Jail.  «  •  « 
Before  I  left  bis  office  he  told  me  not  to  tell 
my  mother  what  occurred;  asked  me  to 
promise  him  I  would  not.  *  *  *  I  did 
not  tell  my  mother.  •  *  •  I  told  her  In 
the  first  place  that  it  was  not  true."  No  rea- 
son appears  why  the  matter  should  have  been 
kept  a  secret  from  the  mother.  It  was  not 
shown  that  any  examination  had  been  made 
of  the  prosecuting  witness,  by  a  physician 
or  any  one  else,  so  as  to  ascertain  whether 
or  not  she  was  a  virgin  at  the  time  of  the 
trial.  Not  a  fact  or  circumstance  was  prov- 
en from  which  penetration  could  be  legally 
Inferred.  It  was  not  even  proven  that  de- 
fendant and  the  prosecuting  witness  ever 
had  sexual  intercourse.  The  district  attor- 
ney, under  defendant's  objection,  was  per- 
mitted to  ask  leading  questions  of  the  prose- 
cuting witness,  bnt  by  such  questions  did 
not  succeed  in  proving  sexual  intercourse. 
He  asked  the  following  questions:  "Q.  Did 
the  defendant  have  intercourse  with  you  dur- 
ing the  month  of  August  in  the  tent?"  The 
witness  answered:  "Yes.  sir."  The  witness, 
IB  answer  to  other  questious,  testified:  "That 


took  place  on  this  side  of  the  store.  There 
was  a  cot  there.  There  is  where  it  took 
place."  This  is  all  the  evidence  in  the  rec- 
ord as  to  the  act  claimed  to  constitute  the 
crime  of  rape,  except  the  evidence  of  the 
defendant,  who  testified  that  be  never  at  any 
lime  had  sexual  intercourse  with  the  prose- 
cuting witness.  "Intercourse"  means  "a 
commingling;  intimate  connections  or  deal- 
ings between  persons  or  nations,  as  in  com- 
mon affairs  and  civilities,  in  correspondence 
or  trade;  communication;  commerce;  espe- 
cially interchange  of  thought  and  feeling; 
association;  communion."  Webster's  Diet. 
There  was  testimony  to  the  effect  that  the 
prosecuting  witness  was  often  in  the  defend- 
ant's tent;  that  she  sometimes  sat  on  hla  lap 
and  read  to  him.  This  may  have  been  the 
Intercourse  referred  to  in  answer  to  the  lead- 
ing question  of  the  district  attorney.  The 
fact  that  the  district  attorney  appears  to 
have  asked  a  prior  question  as  to  "sexual  In- 
tercourse" does  not  assist  the  evidence.  Such 
question  was  not  answered.  The  only  ques- 
tion that  was  answered  did  not,  in  its  terms, 
relate  to  sexual  intercourse.  Nor  did  the 
testimony  of  the  defendant  that  he  never 
at  any  time  had  sexual  intercourse  with  the 
prosecutrix  aid  the  evidence  of  the  prose- 
cution. The  proof  that  a  thing  did  not  occur 
certainly  does  not  tend  to  show  that  it  did 
occur.  lu  a  criminal  prosecution,  nothing  ia 
presumed  against  a  defendant,  and  all  pre- 
sumptions are  in  favor  of  innocence.  It  can- 
not be  said  that,  because  the  charge  was 
sexual  Intercourse,  we  must  i«'esume  it  was 
sexual  intercourse  that  the  district  attorney 
was  asking  about.  There  would  be  as  much 
logic  in  saying  that,  when  a  defendant  is 
charged  with  stealing  a  white  horse,  it  would 
be  presumed  that  the  horse  spoken  of  was 
a  white  horse.  In  the  absence  of  proof.  This 
court  said  in  People  v.  Terrili,  127  Cal. 
100,  59  Pac.  837,  "The  presumptions  are  ali 
in  favor  of  innocence,  and,  if  the  facts  stated 
may  or  may  not  constitute  a  crime,  the  pre- 
sumption is  that  no  crime  is  charged."  In 
this  case,  if  the  facts  proven  constitute  a 
crime,  it  would  have  been  siiffldent  to  state 
them  in  the  Information.  If  the  information 
had  charged  defendant  with  having  inter- 
course with  Irene  Farias,  no  lawyer  would 
for  a  moment  say  that  it  charged  a  crime. 
The  words  have  no  greater  meaning  in  evi- 
dence than  they  would  have  in  an  informa- 
tion. 

2.  As  the  crime  charged  is  only  made  such 
by  the  statute,  it  was  material  for  the  pros- 
ecution to  prove  that  Irene  Farias  was  under 
16  years  of  age  at  the  time.  For  this  purpose 
the  prosecnting  witness  testified  that  she 
was  over  15  and  nnder  16  years  of  age.  The 
trial  took  place  in  April,  1002,  and  the  wit- 
ness testified  that  she  was  10  the  preceding 
March.  In  cross-examination  the  defend- 
ant's counsel  asked  her  the  following  ques- 
tions: "Q.  Do  you  remember  telling  Mrs. 
French,    Buth    French,    Boy    French,    and 
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James  Cloyd  yoa  were  seventeen  years  old? 
Q.  Do  you  recollect  telling  Mrs.  French  and 
Ruth  French,  a  short  time  before  the  de- 
fendant In  this  case  was  arrested,  that  you 
were  seventeen  years  old?  Q.  Do  you  rec- 
ollect being  at  Mrs.  French's  house,  on  N 
street,  in  this  city,  on  Sunday  evening,  prior 
to  the  arrest  of  Mr.  Howard?  A.  Yes,  sir. 
Q.  Do  you  recollect  stating  at  that  time  to 
Ruth  French  and  her  mother  that  you  were 
seventeen  years  old?  A.  Not  then  I  didn't 
Q.  Do  you  recollect  ever  telling  that  to 
them?"  The  court  sustained  the  objection  of 
the  district  attorney  to  each  of  the  above 
questions,  except  the  two  where  the  answers 
are  stated.  The  defendant's  attorney  then 
asked  the  witness:  "Q.  You  recollect  tMtUy- 
ing  in  the  lower  court  before  Judge  Coflgrave, 
do  you  not,  in  this  case?  A.  Yes,  sir.  Q. 
Did  you  then  state  as  follows:  This  is  the 
question:  'Did  you  state  to  Mrs.  French  and 
Ruth  French  that  you  were  seventeen  years 
old?'  and  your  answer  was:  'Yes,  sir.'  Did 
you  so  testify  then?  Q.  Did  you  at  any  time 
that  you  now  recollect  state  to  any  person 
during  the  i>ast  year  that  you  were  seventeen 
years  old?  Q.  Do  you  recollect  stating  that 
you  were  seventeen  years  old  to  Frank  Nel- 
son, the  policeman,  to  A.  Tommasini,  a  po- 
liceman of  the  city  of  Fresno,  to  Roy 
French,  Mrs.  French,  Ruth  Frrach,  Mrs.  Flo- 
ra French,  Mr.  Smith,  Miss  Wllda  Smith, 
James  Smith,  James  Cloyd,  to  Parker  Lane, 
and  numerous  other  people,  during  the  past 
year?"  The  court  sustained  objections  to 
each  of  the  above  questions.  The  defendant 
saved  an  exception  to  the  ruling,  and  to  the 
ruling  on  each  question  as  herein  stated.  It 
Is  evident  that  the  court  erred  In  the  rulings. 
If  Irene  Farias  was  17  years  of  age  in  March, 
1902,  it  should  have  been  shown.  It  was  of 
the  greatest  Importance  to  defendant  that 
he  should  have  been  permitted  to  cross-ex- 
amine the  prosecutrix,  who  had  testified  to 
her  own  age.  If  she  had  told  various  other 
parties  that  she  was  17,  the  defendant  had 
the  right  to  bring  out  such  facts,  and  she 
could  make  such  explanation  as  she  desired, 
provided  she  had  any  explanations  to  make. 
If,  prior  to  the  arrest  of  the  defendant,  and 
before  any  legal  question  was  involved  as  to 
her  age,  Irene  Farias  told  various  parties 
that  she  was  17,  and  then  on  the  stand  swore 
that  she  was  only  16,  defendant  was  entitled 
to  fully  and  thoroughly  cross-examine  her  as 
to  such  facts.  Particularly  is  this  so  when 
the  witness  admitted  that  she  testified  be- 
fore the  justice  of  the  peace  that  she  was 
born  in  1885,  and  that  she  had  told  a  great 
many  people  that  she  was  17.  This  did  not 
cure  the  error.  The  defendant  was  entitled 
to  know  the  circumstances  under  which  she 
made  such  statements,  to  whom  she  made 
them,  and  why  she  made  them.  He  was  en- 
titled to  bring  out  such  statements  so  that 
the  Jury  could  know  the  facts  and  decide 
where  the  truth  lay.  The  light  of  investiga- 
tion should  have  been  permitted  to  fall  upon 


the  witness,  her  statements,  and  her  conduct. 
If  she  was  testifying  to  the  truth,  such  invcs- 
tlgntlon  would  not  have  injured  the  cause  of 
the  prosecution.  If  she  was  testifying  to  a 
falsehood,  the  defendant  should  hare  been 
allowed  in  every  reasonable  way  to  show  it. 
It  was  said  by  this  court  In  Pe<H)le  v.  West- 
lake,  124  Cal.  452,  57  Pac.  465:  "The  power 
of  cross-examination  is  one  of  the  most  effi- 
cacious tests  which  is  known  to  the  law  for 
the  discovery  of  truth.  To  deprive  the  de- 
fendant of  this  right  in  a  proper  case,  and  in 
regard  to  material  matt«-,  and  when  the 
cross-examination  is  confined  within  the  gen- 
eral scope  of  the  direct  examination,  is  er- 
ror for  which  a  judgment  of  conviction  should 
be  reversed.  It  is  always  proper  to  cross-ex- 
amine a  witness  fully  as  to  all  facts  and  cir- 
cumstances connected  with  the  matter  stated 
in  bis  direct  examination." 

3.  The  defendant  asked,  and  the  court  re- 
fused to  give,  the  following  instruction:  "You 
are  Instructed  that  you  cannot  find  the  de- 
fendant guilty  in  this  case  upon  proof  alone 
that  defendant  had  intercourse  with  the  com- 
plaining witness."  This  Instruction  should 
have  been  given.  If  there  was  no  evidence 
of  sexual  intercourse,  or  that  the  prosecuting 
witness  was  und»  16  years  at  the  time 
charged,  the  Jury  should  not  have  found  de- 
fendant guilty. 

Other  errors  are  urged  by  appellant,  but; 
as  the  case  must  be  reversed  for  the  reasons 
herein  given,  it  is  not  necessary  to  discuss 
them. 

We  advise  that  the  Judgment  and  order  be 
reversed. 

I  concur:    HARRISON,  C 

For  the  reasons  given  In  the  foregoing 
opinion,  the  judgment  and  order  are  reversed: 
McFARIiAND,  J.;  ANGBLLOTTI,  J.;  VAN 
DYKE,  J.;  LORIGAN,  J. 

BEATTY,  O.  J.  I  concur  in  the  Judgment 
The  sexual  intercourse,  if  any,  between  the 
prosecutrix  and  defendant  was  with  her 
full  consent,  and  It  was  therefore  essential 
to  show  that  She  was  under  16  at  the  date  of 
such  Intercourse.  The  evidence  on  this  point 
was  exceedinj^ly  weak.  The  prosecutrix  tes- 
tified, in  effect  that  she  was  between  15  and 
16  at  the  date  of  the  alleged  offense,  but  it 
was  clearly  proved,  and  practically  admitted 
by  her,  that  she  had  made  statements  to  a 
number  of  persons  on  different  occasions, 
which,  if  true,  proved  that  she  was  over  16, 
and  she  offered  no  explanation  of  this  dis- 
crepancy. Her  mother  testified  on  direct  ex- 
amination that  the  prosecutrix  was  between 
15  and  16,  but  on  cross-examination,  could 
not  give  the  year  of  her  birth.  The  trial  was 
In  Fresno,  where  the  girl  was  bom,  and 
where  it  la  reasonable  to  suppose  witnesses 
could  have  been  found  to  fix  the  date  of  her 
birth,  but  no  evidence  was  offered  to  corrob- 
orate that  which  X  have  stated.    Weak  as  the 
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testimony  mn,  taowerv,  npon  this  and  other 
points,  the  Judgment  and  order  of  the  supe- 
rior court  could  not,  perhaps,  be  reTersed 
here  upon  that  ground  alone,  but  certainly 
the  case  Is  one  in  which  the  refusal  of  proper 
Instructions  cannot  be  excused  upon  the 
ground  that  such  rulings  were  not  prejudicial. 

Among  other  Instructlona  requested  by  de- 
fendant, and  refused  by  the  court,  were  the 
following: 

"If  the  Jury  believe  from  the  evidence 
that,  at  the  time  the  ofF^iBe  is  alleged  to 
have  been  committed,  the  prosecuting  witness 
made  no  outcry,  and  didn't  Immediately  com- 
plain to  others,  but  concealed  It  for  several 
months,  and  then  <Hily  told  it  by  reason  of 
threats  and  promises,  then  the  Jury  should 
take  this  circumstance  into  consideration, 
with  all  the  other  evidence,  in  determining 
the  credibility  of  such  witness,  and  whether 
a  rape  was  in  fact  committed  or  not" 

"Yon  are  further  instructed  that  the  de- 
fendant is  presumed  to  be  Innocent  until  the 
guilt  is  established  by  such  evidence  as  will 
exclude  every  reasonable  doubt.  Therefore 
the  law  requires  that  no  man  shall  be  con- 
victed of  a  crime  until  each  and  every  man  of 
the  Jury  is  satisfied  by  the  evidence  in  the 
case,  to  the  exclusion  of  every  reasonable 
doubt,  that  the  defendant  is  guilty  as  char- 
ged. 80  in  this  case.  If  one  of  the  Jury,  after 
having  duly  considered  all  the  evidence,  and 
after  having  consulted  with  his  fellow  Jury- 
men should  entertain  a  reasonable  doubt  as 
to  the  truth  of  the  charge,  the  Jury  in  such 
case  cannot  find  the  defendant  guilty." 

The  first  of  these  Instructions  contains  a 
proposition  that  might  very  proi)erly  have 
been  given  to  the  Jury  If  It  had  been  clearly 
stated  by  itself.  There  was  evidence  to  the 
efCect  that  the  prosecutrix  was  induced  by 
threats  of  imprisonment  to  make  the  accusa- 
tion, and.  if  the  Jury  believed  this  evidence, 
they  should  have  taken  it  into  consideration 
In  determining  her  credibility.  But  the  court 
was  perhaps  Justified  in  refusing  to  give  the 
Instruction  as  framed,  because  it  Included 
another  proposition  which  has  no  application 
to  the  statutory  offense;  concealment  by  a 
consenting  female  being  a  circimistance  whol- 
ly lacking  In  the  slgnlflcante  of  the  same  fact 
In  the  common-law  offense  of  rape.  But  the 
second  of  these  instructions  is  correct  in  point 
of  law,  and  was  pertinent  to  the  evidence  In 
the  case.  It  is,  in  substance,  identical  with 
the  instruction  commented  on  in  People  v. 
Dole.  122  Cal.  495,  S5  Pac.  686,  68  Am.  St  Rep. 
60,  where  it  was  said:  "This  Is  a  correct 
statement  of  the  duty  of  a  Juror,  and  should 
have  been  given.  If  any  Juror  needed  an  In- 
struction upon  this  point.  It  was  harmful  to 
refuse  it  If  no  Juror  needed  the  instruction, 
It  would  have  been  harmless  to  give  It" 

I  concur  In  the  Judgment  of  reversal. 

SHAW,  J.  I  concur  in  the  opinion  of  Chief 
Justice  BEATTY,  and  dissent  from  that  of 
Commissioner  COOPEU. 


(M  Colo.  A  SI) 

WHITBHBAD  et  •!.  ▼.  LYNN.* 

(Court  of  Appeals  of  Colorado.    May  9,  1901.) 

FBINCIPAl.  A.RD    AQKin—BAUt   TO   PBIKCIPAL— 
PROFIT  TO  AOBITT. 

1.  Where,  at  the  time  defendant  became  plain- 
tllTs  agent  for  the  purchase  of  certain  proper- 
ty, defendant  waa  the  owner  thereof,  but  con- 
cealed his  ownership,  and  sold  the  property  to 
plaintiff  for  a  fair  sum,  with  no  other  fraud  than 
the  concealment  of  ownership,  plaintiff's  rem- 
edy waa  to  rescind  the  sale  and  tender  back  the 
deed,  and  he  could  not  retain  the  property  and 
sue  for  a  difference  between  the  price  paid  by 
him,  and  the  price  paid  by  defendant  m  pur- 
chasing the  property  a  short  time  before  the 
sale  to  plaintiff. 

2.  Where  an  agent,  in  loaning  his  principal's 
money,  collected  2  per  cent,  per  annum  cash, 
and  took  notes  for  the  amount  loaned  bearing  8 
per  cent  interest  per  annum,  the  agent  waa 
liable  to  the  principal  for  the  amount  of  cash 
collected. 

Error  to  District  Court,  Arapahoe  County. 

Action  by  Kate  A.  Lynn  ag^ainst  Andrew 
Whitehead  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed  In 
part  and  reversed  In  part 

B.  T.  Wells  and  John  O.  Taylor,  for  plain- 
tiffs in  error.  Cranston.  Pitkin  tt  Moore,  for 
defendant  In  error. 

OUNTER,  J.  Trial  to  the  court  Judg- 
ment for  plaintiff,  defendant  in  error,  upon 
the  two  causes  of  action  stated.  Therefrom 
the  case  is  here. 

Plaintiff  testified.  For  the  purpose  of  this 
ruling  we  accept  her  testimony  as  true.  Ac- 
cording to  this,  Andrew  Whitehead,  while 
acting  as  her  agent  for  the  purchase  of  cer- 
tain realty,  sold  it  to  her  for  |1,250.  he  hav- 
ing paid  therefor  5850.  Upon  the  theory  that 
he,  as  her  agent,  bought  at  $850,  and  sold  to 
her  for  $1,250,  plaintiff  sued  by  her  first 
cause  of  action  for  the  difference,  $400.  The 
contention  of  defendant  Whitehead  Is  that 
before  he  was  the  agent  of  plaintiff  for  the 
purchase  of  this  property  he  had  contracted 
to  buy  it  on  his  own  account,  and  that  when 
be  began  negotiating  a  sale  to  her  he  was 
the  owner  of  the  property.  The  evidence  is 
undisputed  that  Whitehead  entered  into  a 
contract  to  purchase  this  property  on  his  own 
accoimt  about  January  1,  1899,  and  that  a 
deed  was  executed  by  the  owner  thereof,  Glf- 
ford,  January  24,  1809,  conveying  It  to  him, 
which  deed,  through  no  fault  of  Whitehead, 
but  through  delay  at  Kansas  City,  did  not 
reach  Denver,  the  place  of  the  sale,  until  the 
latter  part  of  February.  There  is  no  conflict 
In  the  testimony  as  to  Whitehead  having  con- 
tracted to  buy  and  Qifford  having  contracted 
to  sell  him  this  property  about  the  1st  of 
January.  He  was,  therefore,  at  that  time, 
BO  far  as  this  action  is  concerned,  its  owner. 
It  was  not  until  the  first  week  in  February 
that  Whitehead  began  negotiating  with  plaln- 
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tiff  for  the  sale  of  this  property.  According 
to  her  testimony,  he  was  from  the  first  week 
ill  Fehrunry.  and  not  before,  her  agent  for  Its 
pin-chase,  and  she  acted  upon  his  advice  in 
Bnbsequeutly  mailing  it.  During  his  negotia- 
tions with  plaintiff  he  concealed  from  her 
his  ownership,  and  represented  it  to  be  in 
anotlier. 

The  case,  as  to  the  first  count,  is  reduced 
to  this:  'Whitehead,  when  he  became  the 
agent  of  plaintiff  for  the  purchase  of  the 
property  in  question,  owned  the  same,  and 
thereafter,  as  her  agent,  sold  it  to  her,  con- 
cealing the  fact  that  he  was  selling  his  own 
property.  It  Is  not  claimed  that  the  pi-op- 
erty  is  not  worth  the  sum  paid  by  plaintiff 
for  it,  nor  is  it  claimed  that  any  other  fraud 
was  practiced  than  that  of  concealment  of 
his  ownership.  The  only  remedy  the  prin- 
cipal has  in  such  case  Is  to  rescind  the  sale. 
In  such  case  he  tenders  back  the  deed  and 
claims  the  purchase  money  paid.  In  Ely  v. 
Hanford.  65  111.  207,  Ely  contracted  with 
Metz  for  the  purchase  from  him  of  a  lot  for 
12,500,  for  the  Joint  benefit  of  Ely  and  Waite. 
I^ter  in  the  same  month  Metz  deeded  the 
lots  to  Ilanford  in  fulfillment  of  the  contract 
between  Metz,  Ely,  and  Waite;  Ely  paying 
Metz  the  consideration,  $2,500.  At  the  time 
Ely  and  Waite  contracted  to  buy  of  Metz, 
Ely  was  not  the  agent  of  Hanford  to  pur- 
chase, but  was  acting  for  Waite  and  himself. 
Afterwards  Ely  was  the  agent  of  Hanford 
to  purchase  the  lot,  and  sold  it  to  him  for 
?4,0.'>0.  Ely  paying  above  ?2.500  therefor,  and 
concealing  from  Hanford  his  ownership. 
Hanford  brought  suit  to  recover  back  the  dif- 
ference between  the  amount  paid  by  Ely  for 
the  lot  and  the  amount  paid  by  him  to  Ely 
therefor,  on  the  alleged  ground  that  Ely 
acted  as  his  agent  in  making  the  purchase 
from  Metz.  The  court  said:  "This  action, 
as  we  conceive,  is  sustainable  only  upon  the 
ground  that  the  relation  of  principal  and 
agent  existed  between  Hanford  and  Ely  at 
the  time  the  latter  contracted  with  Metz  for 
the  lot  *  ♦  *  If  before  and  at  that  time 
Ely  had  undertaken  to  act  as  the  agent  of 
Hanford.  to  make  the  purchase  for  the  latter, 
he  would  be  liable  in  this  action  to  refund  to 
Hanford  the  difference  between  what  Han- 
ford paid  him  and  what  he  paid  Metz  for  the 
lot;  for,  being  Hanford's  agent,  this  purchase 
from  Metz  would  be  Hanford's  purchase,  and 
Hanford  would,  therefore,  be  entitled  to  the 
full  benefit  of  the  contract.  But  if  Ely,  be- 
ing part  owner  of  this  lot,  by  his  contract 
with  Metz  of  July  13,  1870,  assumed,  on  the 
15th  day  of  the  same  month,  to  act  as  Han- 
ford's agent  in  the  purchase  of  the  lot  for 
him,  and  did  not  disclose  to  Hanford  the 
fact  of  his  interest  in  the  lot,  but  repre- 
sented to  him  that  the  property  was  wholly 
owned  by  another,  then  Ely  would  have  been 
the  secret  vendor  of  his  own  property,  which 
would  have  been  a  fraud  in  law.  But  the 
only  effect  would  have  been  that  the  transac- 
tion would  be  voidable,  at  the  election  oC 


Hanford;  the  principle  being  that.  If  an 
agent  sells  to  bis  principal  bis  own  property 
as  the  property  of  another,  wlttiout  disclos- 
ing the  fact,  the  bargain,  at  the  election  of 
the  principal,  will  be  held  void.'  1  Story.  Eq. 
Jur.  i  316.  •  •  •  We  can  see  no  founda- 
tion for  the  asserted  claim  to  enjoy  the  ben- 
efit of  the  contract  by  holding  the  lot,  and  to 
recover  back  from  Ely  the  difference  be- 
tween what  Hanford  paid  him  for  the  lot 
and  the  original  cost  of  the  lot  to  Ely  and 
Waite  In  their  purchase  of  it  from  Metz,  pro- 
vided the  purchase  from  Metz  was  before  the 
relation  of  principal  and  agent  between  Han- 
ford and  Ely  arose."  See,  also,  Mecheni  on 
Agency,  %  462. 

The  wrong  done  here  was.  the  agent 
(Whitehead),  authorized  to  purchase  for  his 
principal  (plaintiff),  without  tlie  knowledge 
of  his  principal  purchased  of  himself.  On 
discovering  the  fraud,  her  remedy  was  a  re- 
scisHion.  Of  this  remedy  she  did  not  avail 
herself.  As  to  this  cause  of  action  we  think 
the  lower  court  erred. 

As  to  the  second  cause  of  action.  If  we 
accept  the  testimony  of  plaintiff— which  we 
do  for  the  purpose  of  this  ruling— Whitrtead 
was  her  agent,  authorized  to  loan  her  money 
to  the  borrower.  Brooks.  Under  this  agency 
Whitehead  loaned  him  $700  of  her  money,  he 
agreeing  to  pay  as  interest  therefor  2  per 
cent,  per  annum  for  three  years,  payable  in 
advance,  and  8  per  cent,  per  annum;  such  8 
per  cent,  to  be  evidenced  by  the  note.  He 
gave  the  note  as  agreed,  and  paid  the  2  per 
cent,  for  the  three  years,  amounting  to  $42, 
to  Whitehead,  who  retained  it.  Whitehead 
never  advised  his  principal  that  he  liad  col- 
lected such  interest.  Whitehead  was  the 
agent  of  plaintiff,  according  to  her  testimony, 
in  making  this  loan,  and  any  interest  that 
the  borrower  agreed  to  pay  for  the  loan  be- 
longed to  her.  Whitehead  was  not  at  liberty 
to  make  a  profit  for  himself  in  this  transac- 
tion by  taking  part  of  the  interest. 

The  Judgment  as  to  the  first  cause  of  ac- 
tion should  be  reversed,  as  to  the  second 
cause  of  action  affirmed. 

Judgment  reversed.     Reversed. 


PEOPLE,  to  Use  of  KEXPIELD,  r.  FIKCH 
et  al. 

(Court  of  Appeals  of  Colorado.    June  13,  1901.) 

snEBinrs  —  official    bonds— actions — false 

BETUBN — ^EXECUTION — LEVY —  LIEN— PEIOBITT 
—  APPOINTMENT  OF  RECEIVES  —  EVinENCE  — 
CONTBADICTION   OF  SETUBN— DEFENSES. 

1.  In  an  action  against  a  sheriff  for  false  re- 
turn of  nulla  bona  on  an  execution,  a  defense  that 
the  sheriff  had  at  first  refused  to  levy  the  execu- 
tion because  of  plaintiff's  failure  to  furnish  an 
indemnifying  bond,  but  had  finally  filed  a  cer- 
tificate of  levy  on  real  estate,  and  subsequently 
made  the  said  return,  involved  a  ooatradiction 
of  the  return,  and  was  no  defense. 

2.  Under  Mills'  Ann.  St.  §  2537.  permitting  a 
judgment  creditor  to  have  execution  to  any 
county  against  the  goods,  lands,  etc,  of  tlw 
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defendant,  an  answer  In  an  action  against  a 
sheriff  for  a  false  return  ot  nulla  bona  on  an 
execution  that  two  executions  were  issued  out  of 
the  county  court  on  the  judgment  for  plaintiff, 
one  of  which  was  delivered  to  the  sheriff  of  A. 
county,  and  the  otlier  to  defendant,  and  that 
the  sheriff  of  A.  county,  under  his  execution, 
sold  the  property  of  the  defendant,  stated  no 
defense. 

3.  Under  Mills'  Ann.  St.  i  2588,  declaring  an 
execution  a  lien  on  the  personal  property  of  the 
judgment  debtor  when  the  writ  is  delivered  to 
the  officer,  an  officer  who  had  received  such  writ 
and  taken  property  into  his  possession  could  not 
defend  an  action  for  a  false  return  of  nulla 
bona  on  the  execution  by  showing  that  the  court 
had  a  few  days  afterwards  appointed  a  receiver 
for  the  execution  debtor,  and  ordered  the  receiv- 
er to  take  (Jiarge  of  all  the  property,  as  the 
property  levied  on  did  not  pass  thereby  to  the 
receiver. 

4.  Under  Mills'  Ann.  St.  H  2583,  2585,  pro- 
viding that,  when  execution  is  issued  to  the  sher- 
iff of  another  county  and  levied  on  real  estate, 
the  officer  shall  file  in  the  recorder's  office  of 
the  county  where  the  real  estate  is  situated  a 
certificate  of  levy,  and  until  this  is  done  the 
lien  does  not  attach,  no  lien  was  acquired  on 
real  estate  by  levy  of  an  execution  thereon,  the 
certificate  of  which  was  filed  in  the  office  of  the 
recorder  two  days  after  the  appointment  of  a 
receiver  for  the  execution  debtor. 

Appeal  from  District  Court,  Las  Animaa 
County. 

Action  by  the  people,  to  the  use  of  Sarah  F. 
Kenfield,  against  Duane  D.  Finch  and  oth- 
ers. From  a  judgment  for  defendants,  plain- 
tiff appeals.    Reversed. 

Jolui  A.  Rush,  for  appellant  James  Mc- 
Keougb,  Jr.,  and  A.  J,  Abbott,  for  appellees. 

MAXWELL,  J.  Action  against  Finch,  as 
sheriff,  and  other  appellees  as  sureties  on  the 
otflcial  bond  of  Finch,  for  damages  alleged 
to  tiave  been  sustained  by  beneficiary  ap- 
l>ellant  by  reason  of  an  alleged  false  return 
upon  an  execution.  Upon  motion,  judgment 
on  the  pleadings  was  rendered  against  appel- 
lant, and  action  dismissed  at  her  costs,  from 
which  judgment,  this  appeal. 

Omitting  averments  immaterial  to  a  deci- 
sion of  the  questions  InvolTed,  the  complaint 
alleged  that  May  3,  1897,  an  execution 
against  the  property  of  the  Consolidated  Fuel 
Company  was  Issued  out  of  the  county  court 
of  Arapahoe  county,  directed  and  delivered 
to  Finch,  as  sheriff,  whereby  be  was  com- 
manded to  make  the  sum  of  $610.05  and 
costs;  that  during  the  life  of  the  execution, 
by  virtue  thereof.  Finch  levied  upon  prop- 
erty of  the  Consolidated  Fuel  Company  of 
the  value  of  $1,000;  that  September  11,  1887, 
Finch  falsely  returned  upon  such  execution 
that  he  could  not  And  property  of  the  Con- 
solidated Fuel  Company  subject  to  levy  and 
sale;  that  by  reason  of  the  premises  the 
plaintiff  was  deprived  of  making  the  money; 
that  the  Consolidated  Fuel  Company  Is 
wholly  insolvent,  and  became  so  since  the 
alleged  levy. 

The  answer  admits  the  receipt  of  the  ex- 
ecution, denies  the  alleged  levy,  admits  the 
return  made  on  the  execution  in  the  follow- 
ing terms:  "State  of  Colorado,  County  of 
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Arapahoe.  I  return  the  within  writ  this  11th 
day  of  September,  1807,  for  the  reason  that 
I  can  find  no  property  of  the  defendant  sub- 
ject to  levy  and  sale.  D.  D.  Finch,  Sheriff 
of  Las  Animas  County,  Colo.  By  John 
Roosa,  Under^eriff"— alleges  the  truth  there- 
of, and  denies  any  damages  to  plaintiff  by 
any  act  of  defendant. 

A  second  defense  alleges  the  receipt  by 
the  undersherlff  of  the  execution  May  4, 
1807,  at  12:48  p.  m.,  at  the  hands  of  plain- 
tiff's attorney;  a  demand  by  the  undersher- 
lff of  an  indemnity  bond,  and  a  statement  by 
him  to  plaintiff's  attorney  that  the  writ 
would  not  be  executed  until  the  sheriff  was 
protected  by  good  and  sufficient  bond  of  in- 
demnity, and  legal  fees  were  advanced;  that 
plaintiff's  attorney  agreed  that  philntiff 
would  furnish  the  necessary  bond  of  in- 
demnity and  advance  costs  before  any  action 
need  be  taken  by  the  sheriff  under  the  ex- 
ecution; that  nothing  was  heard  from  plain- 
tiff or  her  attorney  as  to  making  any  levy 
until  May  14,  1887,  at  which  time  a  letter 
was  received  from  plaintiff's  attorney  in- 
structing that  a  certificate  of  levy  be  filed 
on  certain  real  estate  alleged  to  belong  to  the 
Consolidated  Fuel  Company;  that  May  15, 
1807,  a  certificate  of  levy  on  the  real  estate 
was  filed  as  directed;  that  June  8,  1897,  the 
sheriff  received  a  letter  from  plaintiff's  at- 
torney containing  the  following  request: 
"You  will  please  proceed  to  advertise  the 
remainder  of  the  property  taken  on  execu- 
tion for  sale,  and  advise  me  of  the  time  set 
for  the  sale  of  the  same;"  that  no  levy  was 
ever  made,  except  upon  the  land,  as  before 
stated;  that  plaintiff  did  not  furnish  bond 
of  indemnity  or  advance  the  costs;  that  the 
execution  was  returned  September  11,  1897, 
in  terms  as  above  stated;  that  November  21, 
1807,  the  sheriff  received  a  check  for  |12 
as  advance  costs  for  advertising  and  selling 
the  property  which  plaintiflCs  attorney  claim- 
ed to  have  been  levied  upon,  which  check 
was  returned  to  plaintiff's  attorney,  and  he 
was  advised  of  the  return  of  the  execution. 

A  third  defense  alleged  that  May  3,  1887, 
two  executions  were  issued  out  of  the  coun- 
ty court  of  Arapahoe  county  upon  the  judg- 
ment In  favor  of  plaintiff  against  tlie  Con- 
solidated Fuel  Company,  one  of  which  was 
directed  and  delivered  to  the  sheriff  of 
Arapahoe  county,  and  the  other  to  the  de- 
fendant sheriff;  that  the  sheriff  of  Arapahoe 
county  proceeded  under  his  execution,  and 
levied  upon  and  sold  property  of  the  Con- 
solidated Fuel  Company. 

A  fourth  defense  alleged  that  May  13, 
1807,  the  district  court  of  Arapahoe  county 
appointed  a  receiver  for  the  Consolidated 
Fuel  Company,  and  ordered  the  receiver  to 
take  charge  of  all  property  in  the  posses- 
sion of  the  company;  that  by  reason  of  such 
appointment  all  property  of  the  Consolidated 
Fuel  Company  was  in  the  custody  of  the 
law,  and  not  subject  to  levy  and  sale  under 
execution  at  the  time  of  the  return. 
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A  motion  to  strike  out  as  irrelevant,  imma- 
terial, and  insufficient,  the  second,  third,  and 
fourth  defenses,  was  overruled,  and  excep- 
tions saved.  A  replication  was  filed,  to  which 
a  demurrer  was  interposed,  which  demurrer 
plaintiff  requested  should  be  carried  back  to 
tlie  second,  third,  and  fourth  defenses  set  up 
in  the  answer.  This  request  was  denied, 
the  demurrer  withdrawn,  and  the  motion  to 
strike  out  portions  of  the  replication  sustain- 
ed, Exception  was  saved  to  this  ruling.  An 
amended  replication  denied  the  demand  for 
an  Indemnity  bond  and  prepayment  of  fees; 
denied  that  the  attorney  for  plaintiff  or  plain- 
tiff agreed  to  furnish  such  bond  and  prepay 
costs,  or  agreed  that  plaintiff  would  furnish 
such  bond  and  advance  costs  before  any  ac- 
tion need  be  taken  by  the  sheriff;  admitted 
that  two  executions  were  issued  as  alleged 
in  the  answer,  but  alleged  that  the  one  is- 
sued to  appellee  was  issued  first;  admitted 
substantially  the  allegations  of  the  answer 
as  to  the  appointment  of  a  receiver  for  the 
Consolidated  Fuel  Company,  but  averred  that 
such  appointment  was  without  notice  to 
plaintiff,  and  that  plaintiff  was  not  a  party 
to  such  suit. 

Did  the  facts  pleaded  in  the  second,  third, 
and  fourth  defenses  constitute  a  defense  to 
the  cause  of  action  alleged  in  the  complaint? 

As  to  the  second  defense:  Bishop  v. 
Poundstone,  11  Colo.  App.  73,  52  Pac.  222, 
was  an  action  against  a  constable  and  his 
sureties,  upon  his  ofiicial  bond,  for  dam- 
ages by  reason  of  the  unauthorized  release 
by  the  constable  of  property  levied  upon  un- 
der writs  of  attachment.  The  constable's 
return  on  the  writs  was  that  he  bad  levied 
upon  the  property,  and  afterwards  released 
it  At  the  trial  the  constable  was  permit- 
ted to  testify  in  contradiction  of  his  return 
upon  the  attachment  writs.  The  court  said: 
"The  officer  was  concluded  by  his  returns,  as 
were  also  the  sureties  on  his  bond,  and  the 
evidence  was  inadmissible.  An  incorrect  re- 
turn may  be  amended  so  as  to  show  the  facts, 
but  the  amendment  must  be  made  in  the 
cause  in  which  the  writ  issued,  and  when 
made  it  becomes  the  return.  Except  upon 
application  to  vacate  or  amend  in  the  court 
having  Jurisdiction  of  the  writ,  the  incor- 
rectness of  the  return  cannot  be  shown  by 
the  otiicer  or  by  the  parties  or  privies  to  the 
suit  Freeman  on  Executions,  H  363,  3G6.  If 
the  return  of  an  officer  did  not,  as  against 
himself  and  all  parties  connected  with  the 
litigation,  import  absolute  verity,  the  records 
of  the  courts  would  be  unreliable,  and  the  ad- 
ministration of  justice  Involved  In  uncertain- 
ty and  confusion."  The  return  upon  the  ex- 
ecution, as  shown  by  the  answer  herein,  was 
nulla  bona.  The  second  defense  involved  a 
contradiction  of  the  return,  evidence  of 
which  would  be  Inadmissible  under  the  above 
authority,  and  the  demurrer  to  this  defense 
should   have   been    sustained. 

As  to  the  third  defense:  Mills'  Ann.  St 
{  2537,  provides:    "It  shall  be  lawful  for  the 


party  in  whose  favor  any  Judgment  as  afore- 
said may  be  obtained  to  have  execution,  in 
the  usual  form,  directed  to  any  county  In 
this  state,  against  the  goods,  chattels,  lands 
and  tenements  of  such  party  defendant  or 
ui)on  his  body  when  the  same  is  authorized 
by  law."  "If  there  is  authority  for  the  issu- 
ing of  a  writ  to  a  county  other  than  that  in 
wliich  the  Judgment  was  recov^ed.  the  rem- 
edies to  issue  the  writ  to  the  different  coun- 
ties are  concurrent  and  hence  a  writ  to  each 
of  the  counties  may  properly  issue  or  lie  in 
existence  at  the  same  time."  Freeman  on 
Executions,  {  30,  and  cases  there  cited.  The 
conclusion  is  that  the  issuance  of  two  execu- 
tions on  the  same  day  to  different  counties 
Is  not  a  defense  to  this  action. 

As  to  the  fourth  defense:  An  execution 
becomes  a  lien  upon  the  personal  property 
of  the  Judgment  debtor  at  the  time  the  writ 
is  delivered  to  the  officer,  and  for  the  better 
manifestation  of  the  time,  the  (Mcer  is  re- 
quired to  indorse  upon  the  l>ack  of  the  writ 
the  hour,  day  of  the  month  and  year  when 
he  received  the  same.  Mills'  Ann.  St  {  253S. 
When  a  writ  of  execution  is  issued  from  the 
district  court  of  one  county  to  the  sheriff  of 
another,  and  levied  upon  the  real  estate  of 
the  Judgment  creditor  in  the  latter  county,  it 
is  made  the  duty  of  the  officer  making  such 
levy  to  make  and  file  in  the  recorder's  office 
of  the  county  where  the  real  estate  is  situat- 
ed a  certificate  of  levy,  and  until  this  is  done 
the  lien  does  not  attach.  Id.  g§  25S3,  2585. 
The  certificate  of  levy  on  the  real  estate 
having  been  filed  in  the  office  of  the  recorder 
two  days  subsequent  to  the  appointment  of 
the  receiver,  no  lien  was  acquired  upon  the 
real  estate  as  against  the  receiver.  "After 
the  appointment  of  a  receiver  and  the  taking 
possession  of  the  property  by  him,  there  is 
a  suspension  of  the  right  to  obtain  priority 
out  of  the  property  by  voluntary  conveyance, 
or  by  assignment,  attachment  or  other  pro- 
cess." 23  Am.  &  Eng.  Ency.  (2d  Ed.)  1043. 
It  is  well  settled  that  the  appointment  of  a 
receiver  does  not  operate  to  divest  Hens  pre- 
viously acquired  on  the  property  of  the  debt- 
or by  other  creditors  acting  in  good  faith. 
Appellees  concede  this  proposition,  but  con- 
tend that  the  appointment  of  a  receiver  sus- 
pended the  remedy  of  the  Judgment  creditor 
under  the  writ  of  execution;  that  he  must 
proceed  In  the  court  appointing  the  receiver 
to  maintain  his  claim  of  {Mriority  upon  the 
property  levied  upon;  that  the  pleadings  in 
this  case  show  beyond  cavil  that  at  the  time 
the  return  was  made,  the  property  of  tlie 
Consolidated  Fuel  Company  was  in  the  hands 
of  a  receiver,  and  therefore  the  sheriff  could 
not  sell  the  property,  and,  even  if  the  sale 
had  been  made,  such  sale  would  have  been 
void.  It  is  apparent  from  the  pleadings  that 
the  levy  In  Issue,  if  made,  was  made  upon 
the  personal  property  of  the  Judgment  debtor 
prior  to  the  appointment  of  the  receiver,  to 
wit  May  4.  1897.  In  support  of  the  position 
taken  by  appellees,  the  following  authorities 
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are  cited:  Walling  v.  Miller,  108  N.  T.  173, 
1.%  N.  E.  65,  2  Am.  St  Rep.  400;  Wlswall  t. 
Sampson,  14  How.  52,  14  L.  Ed.  322;  Ellis  v. 
Water  Co.,  86  Tex.  109,  23  S.  W.  860;  Free- 
man on  Executions,  i  129.  The  rule  announ- 
ced In  all  of  the  above  authorities  is  thus 
stated  by  Mr.  Freeman  In  hie  work  on  Execu- 
tions (section  129):  "It  Is  very  clear  tliat  all 
property  In  the  custody  of  the  law  Is  not  sub- 
ject to  any  seizure  or  interference  by  offi- 
cers acting  under  writs  of  execution,  but 
some  difficulty  may  be  experienced  In  deter- 
mining when  property  is  so  within  the  cus- 
tody of  the  law  as  to  be  sliieided  by  this  rule. 
When  a  court  of  equity  has  acted  by  taking 
property  into  Its  possession  by  the  appoint- 
ment of  a  receiver,  such  property,  whether 
real  or  personal,  is  clearly  In  custodia  legls. 
The  whole  purpose  of  the  suit  might  be  de- 
feated if  an  officer  could  wrest  the  property 
from  the  agent  of  the  court,  and  sell  it  by 
virtue  of  a  writ  against  one  of  the  contending 
parties.  Such  property  Is  not  subject  to  ex- 
ecution." In  Walling  v.  Miller,  supra,  the 
court  said:  "Two  days  after  the  levy  by  vir- 
tue of  the  execution  Issued  upon  the  Judg- 
ment against  the  owner  of  the  property,  a 
receiver  for  the  property  was  appointed. 
There  is  no  question  that  the  equitable  ac- 
tion was  regularly  commenced,  and  the  court 
had  Jurisdiction  to  appoint  the  receiver.  On 
the  same  day  he  took  possession  of  the  prop- 
erty, and  thereafter  It  was,  in  theory  of 
law.  In  the  possession  and  custody  of  the 
court,  and  the  sherift  had  no  right  to  inter- 
fere with  it  by  virtue  of  his  lieu  under  the 
execution  in  his  hands."  The  property  in- 
volved was  personal  property.  In  Wlswall 
V.  Sampson,  supra,  in  the  opinion  of  Justice 
Nelson  is  this  statement:  "At  the  time,  there- 
fore, of  this  sale,  the  receiver  was  in  the  pos- 
session of  the  premises  under  the  decree  of 
the  court  of  chancery.  In  other  words,  the 
possession  and  custody  of  them  were  in  the 
court  of  chancery  itself  (as  the  court  is  deem- 
ed the  landlord),  to  abide  the  final  decree  to 
be  thereafter  rendered  in  the  suit  pending." 
In  this  case  the  property  was  real  estate. 
In  Ellis  y.  Water  Co.,  supra,  Ellis  claimed 
title  to  lots  upon  which  the  waterworks  were 
situated,  by  virtue  of  a  Judgment,  execution, 
and  levy  made  before  the  appointment  of  a 
receiver,  and  a  constable's  sale  by  virtue  of 
such  levy,  made  after  the  appointment  The 
court  gave  Judgment  against  him  upon  this 
claim.  It  is  apparent  from  the  opinion  that 
at  the  time  of  the  sale  the  property  was  in 
the  possession  of  the  court,  through  its  re- 
ceiver. In  all  of  the  above  cases,  possession 
was  in  the  receiver  at  the  time  of  the  at- 
tempted sale  by  the  officer.  In  the  case  un- 
der consideration  the  averment  of  the  com- 
plaint is  that  the  sheriff  during  the  Ufe  of 
the  execution  levied  upon  property  of  the 
Consolidated  Fuel  Company  of  the  value  of 
$1,000.  It  is  apparent  from  the  pleadings 
that  this  levy,  if  made,  was  made  upon  per- 
sonal property  several  days  before  the  ap- 


pointment of  the  receiver.  A  levy  nnder  an 
execution  upon  personal  property  is  made  by 
the  officer  having  the  writ  seizing  the  prop- 
erty and  taking  It  Into  his  possession.  If 
the  levy  was  made,  the  officer  had  possession 
of  the  property  at  the  time  of  the  appoint- 
ment of  the  receiver,  and  snch  property  was 
not  In  the  xMSsession  of  the  Consolidated 
Fuel  Company  at  the  date  ot  the  appointment 
of  the  receiver,  and  did  not  pass  thereby  to 
the  receiver.  No  authority  has  been  cited, 
and  diligent  Investigation  has  failed  to  dis- 
cover any,  which  holds  that  the  possession  of 
personal  property  by  an  officer  under  an  ex- 
ecution is  divested  by  the  appointment  of  a 
receiver  in  a  suit  to  which  the  judgment 
creditors  were  not  parties.  The  Supreme 
Court  of  Washington  has  held  that  when 
creditors  of  a  corporation  have  attached  its 
property,  and  maintained  their  lien  by  the 
actual  possession  of  the  sheriff,  a  receiver  ap- 
pointed In  a  suit  by  a  stockholder,  to  which 
the  attachment  creditors  were  not  parties, 
has  no  right  to  possession  of  the  attached 
property,  but  the  sheriff  must  keep  and  dis- 
pose of  it  under  his  writ.  State  v.  Superior 
Court,  7  Wash.  77,  34  Pac.  430;  State  v.  Su- 
perior Court,  8  Wash.  210,  35  Pac.  1087,  25 
li.  R.  A.  354.  "In  considering  the  nature  of 
the  title  to  the  debtor's  property  and  estate 
which  Is  acquired  by  a  receiver  appointed  in 
behalf  of  Judgment  creditors,  the  first  prin- 
ciple to  be  observed  is  that  the  appointment 
of  the  receiver  does  not  operate  to  divest  liens 
previously  acquired  on  the  property  of  the 
debtor  by  other  creditors  acting  in  good  faith. 
The  appointment  is  regarded  as  being  made 
subject  to  such  rights  and  liens  as  may  have 
been  previously  acquired  by  other  Judgment 
creditors,  who  will  not  be  divested  of  their 
liens  by  virtue  of  the  subsequent  receiver- 
ship. •  •  ♦  If  at  the  time  of  the  receiver's 
npiHiintment  the  property  is  in  possession  of 
the  sheriff  under  writs  of  attachment  levied 
in  behalf  of  attaching  creditors,  the  receiv- 
er's title  and  right  to  possession  are  subor- 
dinated to  those  of  such  attaching  creditors, 
wlio  may,  when  necessary,  be  protected  by  a 
writ  of  prohibition  to  prevent  the  court  from 
interfering  with  their  possession."  High  on 
Receivers,  {  440.  In  Pease  v.  Smith,  63  111. 
App.  411,  a  writ  of  execution  and  writs  of 
attachment  had  been  levied  upon  real  and 
personal  property  of  a  corporation  before 
the  appointment  of  a  receiver.  The  sheriff 
was  holding  the  property  unda  the  writs 
when  the  receiver  was  appointed.  Upon  mo- 
tion, which  the  sheriff  resisted,  the  court 
ordered  the  sheriff  to  turn  over  the  property 
to  the  receiver,  and  enjoined  him  from  sell- 
ing nnder  the  writs  of  execution  and  attach- 
ment. Held:  "The  order  is  wrong.  The  lev- 
ies not  only  gave  the  plaintiff  in  the  execu- 
tion and  the  plaintiff  la  the  attachments,  if 
they  maintnlned  them,  a  prior  right  to  the 
proceeds  of  the  property,  but  they  gave  to 
the  sheriff  the  prior  right  to  the  possession 
of  the  personal  property   levied  upon."     If 
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tfaa  ippolptment  of  tb«  reedver  wu  lubm- 
qumt  to  a  valid  lery  bj'  tbe  aherlff  (under 
the  allegations  of  the  complaint  a  ralid  levy 
Is  presumed),  the  receirer  took  subject  to 
the  >!ghta  acquired  by  such  leT7>  among 
which  l8  the  right  of  possession  of  tbe  prop- 
erty levied  upon,  and  the  right  to  proceed 
under  the  writ  to  sell  the  property  in  satis- 
faction of  the  Judgment  Tbe  conclusion  Is 
that  the  fourth  defense,  as  alleged  and  admit- 
ted by  the  replication,  is  not  good. 

The  answer  presented  tbe  issue,  was  there 
a  levy  as  alleged  in  the  complaint?  This  Is- 
sue should  have  been  tried,  and  tbe  court 
erred  in  granting  the  motion  for  Judgment 
ou  tbe  pleadings,  for  which  error  tbe  Judg- 
ment will  be  reversed  and  tbe  cause  remand- 
ed.   Reversed, 

OUNTER,  3.,  not  participating. 


MEMORANDUM  DECISIONS. 


ALEXANDER  v.  MORPORD.  (No.  184.) 
(Supreme  Conrt  of  Arizona.  Jan.  7,  1887.) 
Appeal  from  District  Court,  Maricopa  County. 
Action  by  J.  U  B.  Alexander  against  N.  A. 
Morford.  Sumner  Howard,  for  appellee.  Dis- 
missed. 


ANDERSON  v.  STEWART.  (No.  181.)  (Su- 
preme Court  of  Arizona.  Jan.  7,  1887.)  Ap- 
peal from  DiBtrict  Court,  Maricopa  County. 
Action  by  J.  W.  Anderson  against  M.  W.  Stew- 
art.   Sumner  Howard,  for  appellee.    Dismissed. 


BALDRIDGB  t.  REILLY.  (No.  227.)  (Su- 
preme Court  of  Arizona.  May  28,  1888.)  Ap- 
peal from  District  Court.  Cochise  Couuty.  Ac- 
tion by  Henry  T.  Baldridge  against  Jamer 
Reilly.  Geo.  G.  Berry,  for  appellant.  Tbomad 
Mitchell,  for  appellee. 

PER  CURIAM.  We  tliink  that  the  probate 
court  erred  in  striking  out  that  portion  of  de- 
fendant's answer  to  the  petition  for  distribu- 
tion wherein  there  was  a  denial  of  a  balance 
in  the  hands  of  the  removed  administrator,  ReiJ- 
ly,  and  for  that  reason  affirm  the  judgment  of 
the  district  court,  holding  for  naught  tbe  judg- 
ment of  the  probate  court  entered  March  15, 
1887. 


BA8HP0RD  V.  CURTIS.  (No.  144.)  (Su- 
preme Court  of  Arizona.  March  3,  1885.)  Ap- 
peal from  District  Conrt,  Yavapai  County.  Ac- 
tion by  T.  A.  Bashford  against  George  W.  Cur- 
tis. John  C.  Hemdon  and  E.  M.  Sanford,  for 
appellant.  Rush  &  Wells,  for  reapondent.  Af- 
firmed. [Note  by  Reporter.  The  record  shows, 
"Opinion  to  be  hereafter  filed,"  but  none  ap- 
pears in  the  records  of  the  office  of  the  clerk 
of  the  Supreme  Court.] 


BELL  V.  NIGRO.  (No.  166.)  (Supreme 
Conrt  of  Arizona.  March  16,  1886.)  Appeal 
from  Cochise  County  Court.    Action  by  M.  J. 


Bell  aaaipst  Pasqoal  Nigi«>  William  Herring 
and  W.  H.  Savage,  for  appellant.  George  O. 
Berry,  for  respondent.    Dismiased.  • 


BENSON  T.  WEBSTER  8T.  (Ne.  152.) 
(Supreme  Court  of  Arisona.  Feb.  28,  1885.) 
Apiieal  from  District  Court,  Cochise  County. 
Action  by  Gus  Benson  against  Webster  Street. 
G.  G.  Berry,  tor  respondent.  Dismissed  upon 
stipulation. 


BLACKMORE  V.  REILLY.  (No.  199.)  (So- 
preme  Court  of  Arizona.  April  90,  1887.)  Ap- 
peal from  District  Court,  Cochise  County.  Ac- 
tion by  Benonl  Blackmore  against  James  Reilly. 
Geo.  G.  Berry,  for  plaintilf.    Dismisaed. 


BLAND  et  al.  v.  CHART  et  al.  (So.  192.) 
(Supreme  Court  of  Arizona.  Sept  29,  1887.) 
Appeal  from  District  Court,  Yavapai  County. 
Action  by  Nancy  Bland  and  others  against 
John  Chart  and  others.  L.  F.  Eggers,  for  ap- 
pellants. Rush,  Wells  &  Howard,  for  respond- 
ents.    Dismissed. 


CLARS  V.  NIGRO.  (No.  200^  (Supreme 
Court  of  Arizona.  April  28,  1887.)  Appeal 
from  District  Court,  Cochise  County.  Action 
by  Lydia  M.  Clnrk  against  Pasqual  Nigro.  (}eo. 
G.  Berry,  for  plaintiff.  William  Herring,  for 
defendant    Dismissed. 


CLARK  V.  WRIGHT  et  al.  (No.  201.)  (Su- 
preme Court  of  Arizona.  April  30,  1887.)  Ap- 
peal from  District  Court^  Cochise  Count^  Ac- 
tion by  M.  E.  Clark  agamst  Alexander  Wright 
and  others.  James  Reilly,  for  appellants.  G. 
Gordon  Adam,  for  respondent    Dismissed. 


C08TELIX)  T.  MARKS  et  al.  (Supreme 
Court  of  Arizona.  March  26,  1904.)  Appeal 
from  District  Court.  Action  by  Emil  Marks 
and  others  against  Martin  Costelio.  From  a 
judgment  for  the  plaintiffs,  defendant  appeals. 
Remanded. 

DOAN,  J.  By  stipulation  of  the  parties  here- 
tOj  this  casie  is  remanded  to  the  district  court 
with  direction  to  enter  judgment  for  the  de- 
fendant in  that  court  in  accordance  with  his 
cross-complaint. 

SLOAN  and  DAVIS,  JJ..  concur. 


DE  LONG  V.  HINE  et  al. 


(No.  140.) 
preme  Conrt  of  Arizona. _  July  9,  1886.) 


(Sn- 
.  Ap- 
peal from  District  Court,  Pima  County.  Action 
by  S.  R.  De  Long  against  Charles  F.  Hine 
and  others.  Earl]  &  Smith  and  Campbell  & 
Stephens,  for  appellant.  Thomas  Mitchell,  for 
respondents.    Affirmed. 


In  re  DOUGLAS.  (Supreme  C:ourt  of  Ari- 
zona. Jan.  8,  1887.)  Application  of  Charles 
Douglas  for  writ  of  habeas  corpus.  Herndon 
&  Hawkins,  for  petitioner.  Bnggs  Goodrich, 
Atty.  Gren.,  for  the  Territory.  Judgment  allow- 
ing writ  and  ordering  petitioner  released. 


FOWLER  V.  BRYAN  et  al.  (No.  141.)  (Su- 
preme Court  of  Arizona.  March  3,  1885.)  Ap- 
iieal from  District  Court,  Maricopa  County. 
Action  by  F.  M.  Fowler  against  E.  W.  Bryan 
and  others.  Tweed,  Hancock  &  Crenshaw,  for 
appellant    Alsap  &  Baker  and  Lemon  &  Mc- 
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Gabe,  for  re«pondebta.  Afflrmed.  [Note  bjr  Re- 
trarter.  The  record  shows  "Opinion  to  be  here- 
after filed,"  but  none  appears  in  the  records  of 
the  office  of  the  clerk  of  the  Supreme  Court.] 


GOLDWATER  v.  BRUCE  et  al.  jgiTo.  161.» 
(Supreme  Court  of  Arizona.  Jan.  22,  1887.) 
Appeal  from  District  Court,  Pima  County.  Ac- 
tion by  Horria  Goldwater  against  J.  W.  Bruce 
and  others.  Uaynes  &  Styles,  for  appellants. 
J.  A.  Anderson,  for  respondent  Dismissed  on 
stipulation. 


In  re  GONZALES.  (No.  157.)  (Supreme 
Court  of  Arizona.  July  0,  1886.)  Appeal  from 
District  Court,  Cochise  County.  In  the  matter 
of  Ignncio  Gonzales,  petitioner  for  writ  of 
habeas  corpus.  G.  Gordan  Adam,  for  petition- 
er. W.  H.  Savage,  Dist.  Atty.,  ana  Clark 
Churchill,  Atty.  Gen.,  for  the  Territory.  Writ 
dismissed,  and  prisoner  remanded. 


GRATDON  et  al.  r.  EATON  et  al.  (No. 
126.)  (Supreme  Court  of  Arizona.  March  2, 
1885.)  Appeal  from  District  Court,  Gila  Coun- 
ty. Action  by  Alexander  Graydon  and  others 
against  .Tuhn  H.  Eaton  and  others.  C.  S.  Far- 
quar,  for  appellants.  Lemon  &  McCabe,  for 
respondents.    Dismissed. 


HANDY  V.  JEFFORD  et  al.  (No.  208.) 
(Supreme  Court  of  Arizona.  April  29,  1887.) 
Appeal  from  District  Court,  Pima  County.  Ac- 
tion by  John  C.  Handy  against  Chas.  J.  Jefford 
and  others.  Hayues  &  Styles,  for  appellant. 
Earll,  Campbell  &  Stephens,  for  respondents. 
Dismissed. 


HENSHAW  ▼.  LINCOLN.  (No.  180.)  (Su- 
preme Court  of  Arizona.  Jan.  7,  1887.)  Ap- 
peal from  District  Court,  Maricopa  County. 
Action  b.v  A.  L.  Henshaw  against  Oscar  Lin- 
coln. Edwards  &  Chalmers,  for  appellant. 
Baker  &  Hudson,  Sumner  Howard,  and  Briggs 
Goodrich,  for  appellee.    Dismissed. 


HERRICK  et  al.  ▼.  HANCOCK  et  nx.  (No. 
2!H.)  (Supreme  Court  of  Arizona.  July  2, 
1888.)  Appeal  from  District  Court,  Maricopa 
County.  Action  by  N.  Herrick  and  others 
against  Wm.  A.  Hancock  and  wife.  Alexander 
&  Lighthizer,  for  appellants.  Dismissed  on 
motion  of  appellants. 


McCRAIGE    T.    GUESENHOFFER    et    al. 

(No.  217.)  (Supreme  Court  of  Arizona.  Sept. 
29,  1887.)  Appeal  from  District  Court,  Cochise 
Count.v.  Action  by  Malcolm  McCraige  against 
Otto  Guesenhoffer  and  others.  E.  R.  Monk, 
for  appellants.  James  Reilly,  for  appellee. 
Dismissed. 


McCRAIGE  T.  STORM  et  al.  (No.  210.) 
(Supreme  Court  of  Arizona.  Sept.  29,  1887.) 
Appeal  from  District  Court,  Cochise  County. 
Action  by  Malcolm  McCrnige  against  Ernest 
Storm  and  others.  B.  R.  Monk,  for  appellants. 
James  Reilly,  for  appellee.    Dismissed. 


MARKS  v.  CHRISTY.  (No.  183.)  (Supreme 
Court  of  Arizona.  Jan.  7,  1887.)  Appeal  from 
District  Court,  Maricupa  County.  Action  by 
Jake  Marks  against  William  Christy.  Sumner 
Howard,  for  appellee.    Dismissed. 


MARLAR  V.  MARICOPA  CANAL  CO.  (Su- 
preme Court  of  Arissona.  March  26,  1904.) 
Appeal  from  District  Court,  Maricopa  (3oiinty; 
before  Justice  Webster  Street.  Action  by 
James  Marlar  against  the  Maricopa  Canal  Com- 
pany. From  a  judgment  for  defendant,  plain- 
tiff appeals.  Reversed.  W.  H.  Stilwell  and  J. 
H.  Kibbey,  for  appellant  0.  F.  Ainsworth,  for 
appellee. 

SLOAN,  J.  Upon  the  authority  of  the  case 
of  Gould  V.  Maricopa  Canal  Company  (decided 
at  this  term)  76  Pac.  598,  the  judgment  of  the 
trial  court  is  reversed,  and  a  decree  will  be  en- 
tered establishing  appellant's  right  as  an  ap- 
propriator  of  water  to  the  extent  needed  for  the 
irrigation  of  the  land  described  in  his  complaint, 
not  exceeding  35  inches,  and  granting,  against 
the  appellee,  the  same  character  of  relief  grant- 
ed to  the  appellant  in  the  Gould  Case. 

KENT,  C.  J.,  and  DOAN  and  DAVIS,  JJ., 
concur. 


MINOR   ▼.    SAN    PEDRO   LUMBER   OOi 

(No.  178.)  (Supreme  Court  of  Arizona.  April 
29,  1887.)  Appeal  from  District  Court,  Mari- 
copa County.  Action  by  P.  Minor  against  the 
San  Pedro  Lumber  Company.  Webster  Street 
and  Briggs  Goodrich,  for  appellant  A.  C.  Ba- 
ker, for  appellee.    Dismissed  by  consent 


NICHOLS  T.  RILEY  et  al.  (No.  121.)  (Su- 
preme Court  of  Arizona.  Jan.  12,  1885.)  Ap- 
peal from  District  Court,  Yavapai  County.  Ac- 
tion by  D.  P.  Nichols  against  Lewis  Riley  and 
others.  Clark  Churchill,  for  appellants.  C.  B. 
Rush,  for  respondent.  Reversed,  and  remanded 
for  new  trial. 


PAUL  T.  8HAW.  (No.  173.)  (Supreme 
Court  of  Arizona.  July  9,  1880.)  Action  by  R. 
H.  Paul  against  E.  O.  Shaw.  Earil.  Campbell 
&  Stephens,  Haynes  &  Styles,  and  H.  R.  Jef- 
fords, for  appellant.  King  &  Dungau,  for  re- 
spondent.   Dismissed  on  stipulation. 

REILLY  v.  CLARK.  (No.  137.)  (Supreme 
Court  of  Arizona.  Feb.  25,  1885.)  Appeal 
from  District  Court,  Cochise  County.  Action 
by  James  Reilly,  administrator,  against  M.  E. 
Clark.    James  Keilly,  in  pro.  per.    Dismissed. 


REILLY  V.  CLARK.  (No.  198.)  (Supreme 
Ojurt  of  Arizona.  April  30,  1887.)  Appeal 
from  District  Court,  Cochise  County.  Action 
by  James  Keilly  against  M.  E.  Clark.  James 
Ueilly,  in  pro.  per.  Geo.  G.  Berry,  for  defend- 
ant.    Dismissed. 


REILLY  v.  COMSTOCK  et  al.  (No.  138.) 
(Supreme  Court  of  Arizona.  Feb.  25.  1885.> 
Appeal  from  District  Court,  Cochise  County. 
Action  by  James  Reilly  against  S.  B.  Com- 
stock  and  others.  James  Reilly,  in  pro.  per. 
Dismissed. 


REILLY  ▼.  HUDSON  et  al.  (No.  155.) 
(Supreme  Court  of  Arizona.  March  16,  1886.) 
Appeal  from  District  Court,  Cochise  County. 
Action  Inr  James  Reilly,  administrator,  against 
T.  F.  Ifudson  and  others.  G.  G.  Berry,  for 
appellants.  James  Reilly,  in  pro.  per.  Dis. 
missed. 


SALT  RIVER  VAL.  CANAL  CO.  v.  8LOS- 
SER.    (Supreme  0>urt  of  ArisKuuL    March  26, 
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1904.)  Appeal  from  District  Court,  Maricopa 
County;  before  Justice  R.  B.  Sloan.  Action 
between  the  Salt  liiver  Valley  Canal  Company 
and  Henry  G.  Slosser.  From  a  judgment  for 
the  latter,  the  former  appeals.  Affirmed.  C.  F. 
Ainsworth  and  L.  H.  Chalmers,  for  appellant. 
W.  II.  Stilwell  and  Kibbey  &  Edwards,  for  ap- 
pellee. 

PER  CURIAM.  Upon  the  authority  of  the 
principles  announced  in  the  case  of  Gould  t. 
Maricopa  Canal  Company  (decided  at  this  term) 
7(3  Pac.  508,  the  judgment  of  the  court  below  is 
affirmed. 


KENT,  C.  J. 
concur. 


and  DOAN  and  DAVIS,  JJ., 


SALT  RIVER  VAL.  CANAL  CO.  r.  VAN 
FOSSEN.  (Supreme  Court  of  Arizona.  March 
26,  1004.)  Appeal  from  District  Court,  Mari- 
copa County ;  before  Justice  Edward  Kent. 
Action  by  Horace  G.  Van  Fossen  against  the 
Salt  River  Valley  Canal  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. C.  F.  Ainsworth,  for  appellant.  E. 
W.  Lewis  and  Joseph  H.  Kibbey,  for  appellee. 

SLOAN,  J.  Upon  the  authority  of  the  prin- 
ciples announced  in  the  case  of  Gould  T.  Mari- 
copa Canal  Company  (decided  at  this  term)  76 
Pac.  508,  the  judgment  of  the  court  below  is 
affirmed. 

DAVIS  and  DOAN,  JJ.,  concur. 


SATTERWHITB  v.  REILLY.  (No.  231.> 
(Supreme  Court  of  Arizona.  Jan.  12,  1888.) 
Appeal  from  District  Court,  Cochise  County. 
Action  by  Thomas  D.  Satterwhite  against 
James  Reilly.  Geo.  G.  Berry,  for  appellee. 
Dismissed. 


SIMMS  ▼.  FLAHERTY.  (No.  179.)  (Su- 
preme Court  of  Arizona.  April  20,  lSw7.) 
Appeal  from  District  Court,  Maricopa  County. 
Action  by  J.  T.  Simms  against  James  Flaherty. 
A.  C.  Baker,  for  appellee.    Dismissed. 


TERRITORY  ▼.  DOUGLAS.  (No.  44.)  (Su- 
preme Court  of  Arizona.  Jan.  9,  1888.)  Ap- 
peal from  District  Court,  Pinal  County ;  be- 
fore Justice  W.  W.  Porter.  Proceeding  by  the 
territory  against  James  S.  Douglas.  G.  H. 
Oury  and  E.  J.  EMwards,  for  appellant.  The 
Attorney  General,  for  the  Territory.    Dismissed. 


TERRITORY  v.  GLOVER.  (No.  32.)  (Su- 
preme Court  of  Arizona.  March  3,  1SW5.) 
Proceeding  by  the  territory  against  Frederick 
J.  Glover.  Rush  &  Wells,  for  appellant.  Clark 
Churchill,  Atty.  Gen.,  for  the  Territory.  Af- 
firmed, without  opinion. 


TERRITORY  v.  WARX)  et  aL  (No.  40.) 
(Supreme  Court  of  Arizona.  'April  29,  1887.) 
Appeal  from  District  Court,  Graham  County. 
Proceeding  by  the  territory  against  John  R. 
Ward  and  others.  William  Lovell,  for  appel- 
lants. Briggs  Goodrich,  Atty.  Gen.,  for  the 
Territory,     Dismissed. 


THOMPSON  T.  DAKE  et  al.  (No.  151.) 
(Supreme  Court  of  Arizona.  Feb.  27,  188.">.) 
Appeal  from  District  Court,  Pima  County. 
Action  by  G.  Howard  Thompson  against  C.  P. 
Dake  and  others.    Earll  &  Campbell  and  Ben- 


jamin Morgan,  for  appellant.  3.  A.  Zabriskie 
and  J.  A.  Ajiderson,  for  respondents.  Stricken 
from  calendar  by  consent. 


TOMBSTONE  MILL  &  MINING  CO.  t. 
WAY-UP  MIN.  CO.  et  al.  (No.  110.)  (Su- 
preme Court  of  Arizona.  Jan.  7,  1887.)  Ap- 
peal from  District  Court,  Cochise  County.  Ac- 
tion by  the  Tombstone  Mill  &  Mining  Company 
against  the  Way-Up  Mining  Company  and  oth- 
ers, to  reform  defendants'  cost  bill.  Lewis  & 
Dibble  and  J.  D.  Rouse,  for  appellants.  John 
Haynes,  G.  G.  Symes,  and  Thomas  Mitchell,  for 
respondent.    Affirmed. 


TRANQUILITY  MIN.  CO.  ▼.  HEAD  CEN- 
TER CONSOL.  MIN.  CO.  (No.  9<y  (Su- 
preme Court  of  Arizona.  Feb.  23,  188i>.)  Ap- 
peal from  District  Court,  Cochise  County.  Ac- 
tion by  the  Tranquility  Mining  Company 
against  the  Head  Center  Consolidated  Mining 
Company.  Garber,  Thornton  &  Bishoj),  U.  S. 
Mesick,  and  Geo.  R.  Williams,  for  appellant. 
Lewis  &  Dibble,  for  respondent.    Dismissed. 


TWEED  V.  HATCH.  (No.  182.)  (Supreme 
Court  of  Arizona.  Jan.  7,  1887.)  Appeal  from 
District  Court,  Maricopa  County.  Action  by 
Henry  A.  Tweed  against  F.  C.  Hatch.  Sumner 
Howard,  for  appellee.    Dismissed. 


UNITED  STATES  v.  EZBKIBLS  et  aL 
(No.  228.)  (Supreme  Court  of  Arizona.  Mardi 
3,  1888.)  Apiieal  from  District  Court,  Pim* 
County.  Proceeding  by  the  United  States 
against  Mark  Ezekiels  and  others.  O.  T.  Rouse, 
U.  S.  Dist.  Atty.  T.  D.  Satterwhite,  for  ap- 
pellees. On  motion  of  United  States  District 
Attorney,  defendants  and  appellees  consenting 
thereto,  judgment  was  entered  in  favor  of  the 
United  States. 


WHITE  V.  DUNBAR.  (No.  207.)  (Supreme 
Court  of  Arizona.  April  29,  1887.)  Appeal 
from  District  Court,  Cochise  County.  Action 
by  E.  J.  White  against  John  O.  Dunbar.  Good- 
rich &  Smith,  for  appellant.  William  Herring, 
for  appellee.    Dismissed. 


CHUBBUCK  ▼.  WILSON.  (Sac.  1.215.) 
(Supreme  Court  of  California.  March  25,  1004.) 
In  Banc.  Appeal  from  Superior  Court,  Butte 
County;  John  C.  Gray,  Judge.  Election  con- 
test by  James  Chubbuck  against  S.  H.  Wilson. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed.  W.  E.  Duncan,  Jr.,  for  ap- 
pellant. Park  Heushaw  and  A.  K  Boynton, 
for  respondent. 

McFARLAXD,  J.  This  is  an  election  con- 
test, involving  the  office  of  sheriff  of  the  county 
of  Butte.  The  parties  were  both  candidates  for 
the  said  office  at  the  election  held  on  November 
4,  1002.  The  board  of  supervisors  canvassed 
the  returns  of  the  election  officers,  and  declared 
that  defendant  Wilson  had  received  2,244  votes, 
and  plaintiff  Chubbuck  2,243,  and  a  certificate 
of  election  was  issued  to  the  former.  Plaintiff 
instituted  this  proceeding  to  contest  said  elec- 
tion. At  the  trial  the  superior  court  recounted 
the  votes,  and  found  that  plaintiff  bad  received 
1,504  legal  votes,  and  defendant  only  1..522  le- 
gal votes — a  majority  of  42  for  plaintiff — and 
rendered  judgment  for  the  plaintiff.  From  this 
judgment,  defendant  Wilson  appeals.  It  is  srtip- 
ulated  by  the  parties  that  the  only  questions  on 
this  appeal  are  those  arising  out  of  rulings  of 
the  court  in  counting  or  rejecting  ballots  which 
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had  been  'objected  to  On  the'  ground  thkt  tbehr 
oontniDcd  distingaishine  marks  which  inrali- 
dated  them,  under  the  law  as  it  then  stood.  As 
the  law  on  this  subject  has  since  been  radically 
changed,  and  now  provides  that  a  distinguishing 
mark  shall  not  invalidate  a  ballot,  "unless  it 
shall  api>ear  that  such  mark  was  placed  thereon 
by  th(t  voter  for  the  puriwse  of  identifying  such 
ballot"  (I'ol.  Code,  i  1211,  subd.  4,  amendments 
of  19U3),  nothing  that  could  be  said  b^re  would 
be  of  any  value  as  a  precedent.  We  shall, 
therefore,  merely  state  the  instances  in  which, 
in  our  opiuion,  the  court  below  erred  In  count- 
ing and  rejecting  ballots,  (1)  First  taking  up 
appellant's  exceptions,  we  think  that  the  court 
should  not  have  counted  for  respondent  votes 
for  him  on  the  ballots  marked  as  defendant's 
exhibits  as  follows:  Nos.  48,  57,  (j8s  70,  72,  7(5, 
7»,  82,  80,  U4,  126,  138,  143,  148,  149,  I.tO,  l'>i), 
107,  18f>.  197,  210,  212,  223,  231,  ZiS,  2-tO,  258, 
2(J7,  285,  28C,  288,  2W,  28»,  300;  and  also 
should  not  have  rejected  rotes  for  appellant  on 
his  exhibits  Nos.  1,  24,  73,  95,  98,  113.  118, 
123.  132,  130,  163,  187,  213,  225,  239,  253,  279, 
297.  If  the  rulings  on  these  two  sets  of  ballots 
had  been  in  accordance  with  our  views,  appel- 
lant would  have  gained,  on  the  count  of  said 
two  sets  of  ballots,  52  votes.  (2)  Taking  np  re- 
spondent's exceptions,  we  think  that  the  court 
should  not  have  rejected,  but  should  have  count- 
ed for  respoudent,  votes  for  him  on  ballots  mark- 
ed as  plaintiff's  exhibits  as  follows:  Nos.  23, 
24,  28,  34,  53,  55,  65,  70,  80,  83,  85.  87,  90,  91, 
92,  93,  04,  101,  108,  110,  112,  113,  126,  128; 
and  also  should  not  have  counted  for  appellant 
votes  on  ballots  designated  as  plaintiff's  exhib- 
its Nos.  20,  31,  32,  36,  43,  44,  63,  64,  71,  88, 
89,  130.  If  the  rulings  on  these  two  sots  of 
ballots  had  been  in  accordance  with  our  views, 
respondent  would  have  gained  thereon  36  votes. 
But  a  deduction  of  respondent's  gains  (36>  from 
appellant's  gains  (52)  leaves  respondent  b  ma- 
jority BtiU  26,  and  does  not  change  the  result. 
There  were  two  ballots— defendant  s  exhibit  No. 
191  and  plaintiff's  exhibit  No.  60 — not  included 
in  the  ballots  above  referred  to,  which  we  do 
not  deem  it  necessary  to  consider.  One  contain- 
ed a  vote  for  appellant,  and  the  other  a  vote  for 
respondent.  The  objection  to  each  was  the 
same,  and  they  were  both  rejected  by  the  court. 
We  flee  no  error  in  the  rulings  of  the  court  be- 
low, other  than  as  above  indicated.  The  judg^ 
ment  is  affirmed. 

We  concur:    SHAW,  J.;  ANGBLLOTTI,  J.; 
VAN  DYKBi  J.;   HKNSHAW,  J. 


FOGG  V.  FERRIS  IRR.  DIST.  (L.  A.  1.- 
214.)*  (Supreme  Court  of  California.  March 
26,  lOOi.)  Department  1.  Appeal  from  Supe- 
rior Court,  San  Diego  County;  E.  S.  Torrance, 
Judge.  Action  by  I<\  J.  Fogg  against  the  Ferris 
Irrigation  District.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed.  Worka^ 
Lee  &  Works,  for  appellant.  J  no.  F.  Crowe, 
for  respondent. 

PER  CURIAM.  The  tacU  in  this  ease,  and 
the  points  made  therein,  are  In  all  important 
particulars  the  same  as  the  case  of  People  v. 
Ferris  Irrigation  District  (L.  A.  1.215)  76  Pac. 
381,  this  day  decided.  On  the  authority  of  that 
decision,  it  is  ordered  that  the  motion  to  dismiss 
the  appeal  be  denied,  that  the  judgment  be  re- 
versed, and  the  cause  remanded  for  further  pro- 
ceedings. 


GALBRAITH  ▼.  SHASTA  IRON  CO.  (Sac. 
1.01.').)  (Supreme  Court  of  California.  April 
27,  1904.)  Department  2.  Appeal  from  Supe- 
rior Court,  Shasta  County;  Edward  Sweeny, 
/udge.    Action    by   M.    Galbraith    against   the 
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Shasta  IA>n '  Company.  Frodi  k  judgment  In 
favor  of  defendant,  and  from  an  order  denying 
a  motion  for  a  new  trial,  plaintiff  appeals.  Af- 
firmed. James  B.  Isaacs  and  Wm.  U.  H.  Hart, 
for  appellant.    Wm.  E.  Colby,  for  resixindent. 

PKR  CURI.\M.  The  facts  in  this  case  and 
the  points  made  herein  are  in  all  material  par- 
ticulars the  same  as  the  case  of  C.  D.  Galbraith 
V.  Shasta  Iron  Co.  (Sac.  No.  1,014,  this  day  de- 
cided) T6  Pac.  901.  On  the  authority  of  that 
decision,  it  is  ordered  that  the  judgment  and 
order  appealed  from  be  alUrmed;  and  it  is  so  or- 
dered. 


PEOPI^  v.  CORONADO.    (Cr.  1,086.>»    (Su- 

Sreme  Court  of  California.  May  5,  1904.)  In 
ianc.  Appeal  from  Superior  Court,  Santa  Clara 
County;  Wm.  G.  Lorigan,  Judge.  Nolberto 
Corouado  was  convicted  of  murder,  and  appeals. 
Reversed.  William  A.  Bowden,  for  appellant. 
U.  S.  Webb,  Atty.  Gen.,  George  A.  Sturtevant, 
Dep.  Atty.  Gen.,  and  James  H,  Campbell, 
Dist.  Atty.,  for  the  People. 

PE3R  CITRIAM.  The  defendant  was  convict- 
ed of  the  crime  of  murder  in  the  second  degree, 
and  appeals  from  the  judgment  and  from  an  or- 
der denying  his  motion  for  a  new  trial.  The  de- 
fendant demurred  to  the  information,  contend- 
ing that  it  did  not  state  facts  sufiicient  to  con- 
stitute the  crime  of  murder.  This  demurrer  was 
overruled.  With  the  exception  of  the  name  of 
the  defendant,  the  name  of  the  one  alleged  to 
have  been  killed,  and  the  date  of  the  killing, 
the  information  was  word  for  word  the  same  as 
that  considered  by  this  court  in  the  recent  case 
of  People  V.  Lee  Look.  137  Cal.  500,  70  Pac. 
660.  Lpon  the  authority  of  that  case,  the  judg- 
ment and  order  appealed  from  must  be  revers- 
ed, and  the  cause  remanded,  with  directions  to 
the  court  below  to  sustaiu  the  demurrer  to  tlie 
information;  and  it  is  so  ordered. 


PEOPLE   T.   HIDAKA.    (Or.    1,037.)     (Su- 

f>reme  Court  of  California.  March  28,  1904.) 
n  Banc.  Appeal  from  Superior  Court,  Sacra- 
mento County;  E.  0.  Hart,  Judge.  Kokichi 
Ilidaka  was  convicted  of  murder,  and  appeals. 
Affirmed.  James  B.  Devine  and  Frank  D.  Ryan, 
for  appellant.  U.  S.  Webb,  Atty.  Gen.,  for  the 
People. 

PER  CURIAM.  The  defendant  was  charged 
with  the  crime  of  murder  in  the  killing  of  Mrs. 
T.  Yoshimoto  in  Sacramento  county  in  October, 
1902,  and  upon  trial  he  was  found  guilty  of  mur- 
der in  the  first  degree.  The  appeal  is  from  the 
order  denying  defendant's  motion  for  a  new 
trial  aud  from  the  judgment  imposing  npnn  said 
defendant  the  sentence  of  deatn.  No  briefs  or 
points  and  authorities  have  been  filed  on  the  ap- 
peal, and  when  the  case  was  reached  on  the 
calendar  it  was  submitted  without  argument. 
This  has  imposed  additional  labor  upon  the 
court,  as  we  have  not  been  aided  by  counsel  in 
suggesting  or  pointing  out  errors  complained  of. 
Nevertheless,  being  a  capital  case,  we  have  ful- 
ly examined  the  record  on  appeal,  but  find  no 
prejudicial  errors,  or  errors  of  such  character 
as  would  at  all  justify  a  reversal.  Judgment 
and  order  affirmed. 


PEOPLE  T.  McAllister  et  ai.  (l.  a.  i.- 

160.)  (Supreme  Court  of  California.  April  8, 
1904.)  In  Banc,  Appeal  from  Superior  Court, 
Santa  Barbara  County;  W.  B.  Cope.  Judge. 
Proceeding  by  the  people  against  JEUiott  McAl- 
lister and  others.  From  an  order  refusing  to 
vacate  a  judgment  by  default,  McAllister  ap- 
peals.   Affirmed.    F.  D.  Brandon  and  O.  F.  Car- 
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rier,  for  aptieHant.  Tirer  I*  Ford,  Atty.  Q«t., 
and  K,  W.  Sqaire,  Dist.  Atty.,  for  the  People. 
PER  CURIAM.  Appeal  from  an  order  refu«- 
ing  to  vacate  a  judgment.  The  case  Is  exactly 
similar  to  the  case  of  People  v.  Wrin  (L.  A.  No. 
1,161,  this  day  decided  by  this  conrt)  76  Pac. 
646);  aud,  upon  the  aatbority  of  that  case,  the 
order  appealed  from  is  afilrmed. 


SAN  DIMAS  1,AND  &  WATER  CO.  t. 
SAN  JOSfi  LAND  &  WATER  CO.  et  al.  (L. 
A.  830.)*  (Supreme  Court  of  California. 
March  21,  1904.)  Department  2.  Appeal  from 
Superior  Court,  Los  Angeles  County;  Walter 
Van  Dyke,  Judge.  Action  by  San  Dimas  Land 
Sc  Water  Company  against  the  San  Joe6  Land 
&  Water  Company  and  others.  From  an  order 
denying  defendants'  motion  for  a  new  trial, 
they  appeal.  Afilrmed.  Dunnigau  &  Duunigan 
and  Anderson  &  Andci-son,  for  appellants.  J. 
S.  Chapman,  for  respondent. 

HENSHAW,  J.  This  is  an  appeal  from  the 
order  of  the  court  denying  defendants'  motion 
for  a  new  trial.  The  action  was  for  an  in- 
junction to  restrain  the  defendants  from  run- 
ning water  across  plaintiff's  land,  and  was 
based  upon  a  judgment  in  favor  of  plaintiffs 
vendors  against  the  defendant  San  3os6  Land 
&  Water  Company.  The  ownership  of  plaintiff 
in  200  inches  of  water,  measured  under  a  4- 
inch  pressure,  is  alleged.  The  pleadings  were 
voluminous,  allegations  of  conspiracy  and  fraud 
were  made  in  the  answer,  questions  of  the 
sufUciency  of  the  judgment  pleaded  by  plaintiff 
and  its  effect  upon  the  rights  of  the  defendants 
were  presented,  conflicting  claims  of  appropria- 
tion of  the  waters  were  advanced,  aud  upon 
each  and  all  of  these  the  findings  of  the  court 
were  in  favor  of  the  plaintiff.  It  would  unduly 
and  uselessly  prolong  this  opinion  to  set  forth 
at  length  the  facts.  It  would  be  equally  un- 
profitable to  discuss  at  length  the  niany  find- 
ings which  are  attacked  as  being  wholly  un- 
supported by  the  evidence,  or  as  being  contra- 
dictory in  themselves.  This  is  but  a  part  of  a 
very  bitter  strife  between  these  parties,  en- 
gendering litigation  which  has  been  carried 
through  this  court  to  final  adjudication  in  the 
Supreme  Court  of  the  United  States.  Briefly 
stated,  the  plaintiff,  through  the  appropriations 
of  Haynes,  Stowell,  and  the  San  .lose  Ranch 
Company,  claims  the  right  by  appropriation  to  30 
Inches  of  water,  continnons  How,  under  a  4-inch 
pressure,  from  the  supply  of  the  San  Dimas 
creek.  The  court  finds  upon  sufficient  evidence 
that  the  plaintiff  was  so  entitled.  Appellants' 
principal  attack  is  upon  the  suflBciency  of  the 
evidence  to  support  his  finding.  Defendant's 
clitim  to  the  water  is  through  the  alleged  statu- 
tory appropriation  by  notice  and  by  work  of 
one  T.  W.  Brooks,  to  whose  rights  it  claims 
to  have  succeeded.  The  court  finds  upon  suffi- 
cient evidence  that  Brooks'  appropriation  was 
not  valid,  and  was  not  superior  to  the  appro- 
priations of  Ilaynes,  Stowell,  and  the  San  3o86 
Ranch  Company,  plaintiff's  predecessors  in  in- 
terest. It  is  urged  against  the  San  Josfe  Ranch 
Company's  appropriation  that  in  making  it  the 
ranch  company  entered  as  trespasser  upon  the 
property  of  one  Heckenlively  (to  whose  title 
the  defendant  San  Josf  Land  &.  Water  Com- 
pany has  succeeded)  and  eonstnicted  a  forebay 
and  other  works  for  the  accumulation  and  trans- 
portation of  water  in  violation  of  Heckeulively's 
rights,  and  that  in  so  doing  they  were  tres- 
passers, and  their  wrongful  acts  have  not  ripen- 
ed into  any  prescriptive  or  other  right  to  the 
waters  which  they  claim:  but  this  contention  is 
wholly  disj)oscd  of  by  the  case  of  San  .Tosfi 
itt\nd  &  Water  Company  v,  San  Jos6  Ranch 
Company,  129  Cal.  Ct3,  (12  Pac.  209,  appealed 
from  this  court  to  the  Supreme  Court  of  the 
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United  Statas,  where  the  lecirfon  of  this  court 
is  afflrmed  in  169  U.  S.  177,  23  Sup.  Ot.  487. 
47  L.  Ed.  76S.    Tile  ordex  «in>ealed  from  is 
affirmed. 
We  concur:    IiORIOAN,  J.;  HcFARLAND, 


PHILLIPS  T.  SALMON  RIVER  MINING 
&  DEVELOPMENT  CO.  (Supreme  Court  of 
Idaho.  April  30,  1904.)  Appeal  from  District 
Court,  Kea  Perce  County;  E.  C.  Steele,  Judge. 
Action  by  W.  D.  Phillips  against  the  Salmon 
River  Mining  &  Development  Company.  Judg- 
ment for  plamtiff,  and  defendant  appeals.  Dis- 
missed. I.  N.  Smith,  for  appellant.  Daniel 
Needham,  for  respondent. 

SULLIVAN,  C.  J.  This  is  a  motion  to  dis- 
miss an  appeal  on  the  ground  that  the  judgment 
entered  by  the  trial  court  was  in  conformity 
with  the  opinion  and  mandate  of  this  court  in 
the  same  case,  reported  in  72  Pac.  88U.  On  the 
authority  of  Idaho  Comstock  M.  &  M.  Company 
V.  Lundstmm,  76  Pac.  762,  the  motion  to  dis- 
miss this  appeal  is  granted,  with  costs  in  favor 
of  the  respondent. 

STOCKSLAGER,  J.,  concurs.  AILSHIE,  J., 
took  no  part  in  the  decision. 


AMERICAN  POWDER  MILLS  v.  KEMP. 
(Supreme  Conrt  of  Kansas.  April  9,  1904.J 
Error  from  Court  of  Common  Pleas,  Wyandotte 
County;  W.  G.  Holt,  Judge.  Action  by  the 
American  Powder  Mills  against  Sidney  Kemp. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed.  Rush  L.  Fisette,  Bird  & 
Pope,  and  T.  J.  Madden,  for  plaintiff  in  error. 
Philip  Erhardt  and  L.  W,  Keplinger,  for  de- 
fendant iu  error. 

PER  CURIAM.  Plaintiff  in  error  was  plain- 
tiff below.  It  sought  recovery  in  treble  dam- 
ages for  trespass  upon  its  real  estate.  At  the 
close  of  its  evidence  a  demnrrer  thereto  filed 
by  the  defendant  was  sustained  by  the  court 
upon  the  sole  gronnd  that  the  evidence  showed 
that  the  plaintiff  was  a  foreign  corporation  do- 
ing business  in  this  state  without  haviiv;  au- 
thority to  maintain  an  action  or  have  recovery, 
because  it  had  not  complied  with  the  retiuire- 
ments  of  section  1283,  Gen.  St.  1901.  That  it 
was  a  foreign  corporation  and  that  it  had  not 
complied  with  the  provisions  of  said  section 
was  and  is  freely  admitted,  but  it  is  claimed 
that  it  was  not  doing  business  in  this  state. 
The  evidence  disclosed  that  it  had  been  doing 
some  business.  Whether  it  was  the  business 
which  it  was  organized  and  authorized  to  do, 
its  regular  and  ordinary  business,  or  whether 
it  was  such  as  was  only  incidental,  was  not 
shown;  presumably  the  former.  At  any  rate, 
the  court  found  that  it  had  placed  itself,  by 
reason  of  the  business  which  it  had  done,  in 
the  list  of  the  foreign  corporations  which  were 
required  to  comply  with  the  provisions  of  said 
section  as  a  prere(}uisite  to  its  right  to  sue  in 
our  courts.  Iu  this  we  are  uuable  to  say  the 
court  erred.    The  judgment  will  be  affirmed. 


BAR.VES  r.  WAKEM.\N  et  al.  (Supreme 
Court  of  Kansas.  May  7,  1904.)  Error  from 
District  Court,  Miami  County;  W.  H.  Sheldon. 
Judge.  Action  by  Jennie  Casey  Wakeinan  and 
another  against  Walter  Barnes,  administrator 
of  the  estate  of  Curtis  P.  Casey  decensed.  to 
set  aside  a  will.  Judgment  for  iaintiffs,  and 
defendant  brings  error.  Afflrraeci.  B.  F.  Simp- 
son and  Frank  Shawber,  for  plaintiff  in  error. 
N.  W.  Wells,  for  defendants  in  error. 

PER  CURIAM.  The  will  execiited  by  Cur- 
tis P.  Casey  was  contested.  It  was  found  by 
the  jury  that  he  was  not  of  sound  mind  and 
memory  when  the  will  was  made,  and  that  it 
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was  not  legally  executed  and  attested.  The 
oonrt  approved  these  findings,  and  also  found 
and  declared  that  the  will  was  void.  The  soffl- 
ciency  of  the  evidence  to  support  the  findings 
is  the  only  question  presented  here.  A  reading 
ot  the  testimony  in  the  record  satisfies  us  that 
it  amply  sustains  the  findings,  and  hence  the 
Judgment  of  the  court  setting  aside  the  will 
most  be  affirmed. 


In  re  BELIa.  (Supreme  Court  of  Kansas. 
May  7  1904.)  Petition  for  habeas  corpus  by 
John  Bell  to  secure  i>etitioner's  release  from 
custody.  Petition  denied,  and  petitioner  re- 
manded. RoHsington,  Smith  &  Histed,  J.  T. 
Pringle,  and  R.  B.  Gilluly,  for  petitioner.  G. 
G.  Coleman,  Atty.  Oen.,  Edwin  A.  Austin,  Otis 
E.  Hungate,  and  Thomson,  Springer  &  Price, 
for  respondent. 

PER  CURIAM.  This  is  an  original  proceed- 
ing in  habeas  corpus.  On  the  8th  day  of  Sep- 
tember, 1903.  the  petitioner,  John  Bell,  who 
had  appeared  as  a  witness  before  the  district 
court  of  Shawnee  county,  pursuant  to  subpoena, 
refused  to  answer  certain  questions  in  a  pro- 
ceeding or  investigation  in  that  court  concern- 
ing the  existence  of  combinations  of  coal  oper- 
ators, in  violation  of  the  "anti-trust  law"  (chap- 
ter 2(i5,  p.  481,  Laws  1897;  Gen.  St.  1901, 
Si  7864-7874>,  and  was  adjudged  guilty  of  con- 
tempt, and  ordered  committed  to  the  county 
jail  of  Shawnee  county  until  willing  to  answer 
the  questions  propounded  to  him,  not  beyond  a 
period  of  30  days.  Petitioner  charges  that  he 
18  illegally  restrained  of  his  liberty  by  the  sher- 
iff of  Shawnee  county,  for  that  said  chapter 
265,  p.  481,  Laws  1897,  under  which  aald  pro- 
ceeding was  had,  is  in  violation  of  the  four- 
teenth amendment  of  the  federal  Constitution, 
in  this:  that  it  is  a  depriving  of  liberty  with- 
out due  process  of  law.  a  taking  of  property 
without  due  process  of  law,  and  a  ^nial  of  the 
equal   protection   of  the  law,  contrary   to  the 

fuaranties  of  said  constitutional  amendment, 
t  is  also  charged  that  to  have  required  peti- 
tioner to  answer  the  questions  propounded  to 
him,  for  the  refusal  to  answer  which  he  was 
adjudged  guilty  of  contempt,  would  hate  been 
to  deprive'  him  of  the  rights,  privileges,  and 
immunities  guarantied  by  section  10  of  the  Bill 
of  Rights.  ITiis  case  arises  out  of  th^  same 
proceeding  and  involves  the  same  questions  as 
No.  13,774.  State  v.  Jack  (jnst  decided  by  this 
court)  76  Pac.  911.  The  decision  in  that  case 
is  decisive  of  this  case.  Appellant  should  have 
answered  the  questions  asked  him  upon  the 
inquiry.     Petitioner  will  be  remanded. 


DENTON  et  al.  v.  DANIELS,  Sheriff.  (Su- 
preme Court  of  Kansas.  April  9.  1904.)  Error 
from  District  Court,  Cowley  County;  C.  L. 
Swarts,  Judge.  Action  by  S.  A.  Daniels,  sher- 
iff, etc.,  against  A.  H.  Denton  and  William 
Kroenert.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Afflmietl.  Charles  M.  Street 
and  J.  E.  Torrance,  for  plaintiffs  in  error. 
Jackson  &  Noble  and  G.  H.  Buckman,  for  de- 
fendant in  error. 

PER  CURIAM.  In  this  case  the  surety  is 
shown  to  be  liable,  whether  the  revivor  pro- 
ceedings be  good  or  bad.  The  petition  is  not 
open  to  the  charge  of  duplicity  merely  because 
it  discloses  all  the  facts.  The  judgment  of  the 
district  court  is  afBrnied,  on  the  authoritv  of 
McCormick  v.  Fisher,  63  Kan.  199,  Co  Pac 
223. 


DOUGLASS  T.  BYERS.  (Supreme  Court  of 
Kansas.  April  9,  19<H.)  Error  from  District 
<'onrt,  Leavenworth  County;  Lewis  A.  Myers, 
Judge.     Action  by  John  C  Douglaas  against 


James  L.  Byers.  From  an  interlocatonr  order, 
plaintiff  brings  error.  Dismissed.  John  G. 
Douglass  and  J.  C.  Petherbridge,  for  plaintiif 
in  error.  Atwood  &  Hooper  and  D.  W.  Flynn, 
for  defendant  in  error. 

PER  CURIAM.  Action  to  recover  real  es- 
tate. At  a  trial  the  defendant,  who  claimed 
under  a  tax  title,  confessed  that  the  legal  title 
was  in  the  plaintiff,  and  the  court  declared  and 
adjudged  that  the  plaintiff  had  the  legal  title 
and  was  entitled  to  the  possession  of  the  prop- 
erty upon  the  payment  to  the  defendant  for 
valuable  and  lasting  improvements  which  de- 
fendant had  placed  thereon,  and  also  when  de- 
fendant had  been  reimbursed  with  the  amount 
of  the  taxes  and  interest  which  he  had  paid 
on  the  property.  The  court,  upon  the  request 
of  the  defendant,  proceeded  to  find  the  value 
of  the  improvements  and  the  amount  of  the 
taxes  before  awarding  a  final  judgment.  A 
sheriff's  jury  was  impaneled,  which  found  that 
the  value  of  the  improvements  over  and  above 
the  rents  and  profits  was  $312,  but  this  amount 
was  afterward  reduced  by  remission  to  $112, 
and  the  court  found  that  the  taxes  and  interest 
which  had  been  paid  by  defendant  and  was 
chargeable  against  the  land  was  $2,364,  and 
gave  judgment  accordingly.  A  motion  for  a 
new  trial  was  granted  as  to  the  taxes  and  in- 
terest, and  the  matter  was  then  sent  to  a  ref- 
eree to  take  an  accounting  of  and  determine 
the  amount  of  the  taxes  and  interest  to  wbi<^ 
defendant  was  entitled.  The  plaintiff  brings 
here  for  review  the  rulings  on  the  allowance 
for  lasting  and  valuable  improvements.  This 
was  an  interlocutory  matter,  and  final  judg- 
ment had  not  been  rendered,  determining  the 
equities  and  ultimate  rights  of  the  parties. 
Thereafter  the  trial  of  the  cause  proceeded  as 
to  the  amount  of  taxes  and  interest  which  was 
due,  and  final  decision  awarding  the  plaintiff 
the  poRRession  ot  the  property  could  not  be 
made  until  it  was  determined  how  much  should 
be  paid  to  defendant  on  account  of  improve- 
ments made  and  taxes  paid.  There  could  be 
no  reviei\-  of  the  rulings  made  in  the  account- 
ing between  the  plaintiff  and  the  unsuccessful 
contestant  for  the  title  to  the  land  until  the 
final  judgment  was  rendered.  The  motion  to 
dismiss  must  therefore  be  allowed. 


FREDERICK  et  al.  v.  KATES  et  al.  (Su- 
preme Court  of  Kansas.  May  7,  1904.)  Peti- 
tion hy  Carl  G.  lA-ederick  and  another  against 
ii.  W.  Kates  and  another  for  habeas  corpus. 
Denied.  Oyler  &  Madison,  for  petitioners. 
Braniue  &  Branine  and  H.  C.  Bowman,  for 
respondents. 

PER  CURIAM.  This  action  is  brought  to 
obtain  the  custody  of  a  child  2%  years  old. 
The  evidence  has  been  examined.  It  proves 
that  the  best  interests  of  the  child  will  lie  sub- 
served by  leaving  it  with  the  reopoudents. 
Judgment  is  rendered  accordingly,  with  costs. 


JOHNSTON  et  al.  v.  MERCHANTS'  BANK. 

i Supreme  Court  of  Kansas.  April  9,  ISKH.) 
Srror  from  District  Court,  Wyandotte  County; 
B.  L.  Fischer,  Judge.  Action  by  the  Merchants' 
Bank  against  William  Johnston  and  others. 
Judgment  for  plaintiff.  Defendants  bring  error. 
Reversed.  S.  S.  Ashbangh,  for  plaintiffs  in  er- 
ror. McFadden  &  Morris,  for  defendant  in  er- 
ror. 

PER  CURIAM.  The  note  sued  on  was  non- 
negotiable.  Bank  v.  Gnnter,  67  Kan.  227,  72 
Pac.  842.  Johnston,  one  of  the  makers  of  the 
note  and  one  of  the  defendants  below,  testified 
as  follows:  "When  I  got  notice  from  Ladd,  Pen- 
ny &  Swazey  [the  payees]  that  the  note  was  due 
or  about  due,  I  paid  the  note.  Q.  Did  you  pay 
it  in  full?  A.  Yes,  sir.  Q.  To  whom?  A.  To 
Ladd,  Penny  *  Swazey.    (j.  And  at  wtiat  time? 
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A.  I  Bent  the  money  in  a  day  or  the  second  day 
before  it  was  due,  from  home,  to  pay  the  note. 
Q.  What  notice,  if  any,  at  that  time,  did  you 
have  that  Ladd,  Penny  &  Swazey  were  not  the 
holders  of  the  note?  A.  I  liad  none."  There 
was  other  testimony  in  the  case  tending  to 
show  payment  It  is  evident  that  the  trial 
court  treated  the  note  as  negotiable.  The  evi- 
dence should  have  been  submitted  to  the  jury. 
The  judgment  of  the  district  court  will  be  re- 
versed, and  a  new  trial  ordered. 


MANLEY  V.  OSBOUXE  et  al.  (two  cases), 
(Supreme  Court  of  Kansas.  April  22,  1904.) 
Errors  from  District  Court,  Atchison  County; 
W.  T.  Bland,  Judge.  Actions  by  Ada  M.  Os- 
bom  and  others  against  Reuben  M.  Manley. 
Judgments  for  plaintiffs,  and  defendant  brings 
error.  Affirmed.  L.  F.  Bird,  for  plaintiff  in 
error.  Jackson  &  Jackson,  for  defendants  in 
error. 

PER  CURIAM.  These  are  companion  cases 
to  Manley  v.  Mayer  (just  decided)  75  Pac.  550, 
involving  the  same  questions.  For  the  reasons 
given  in  the  opinion  filed  in  that  case,  the  same 
order  is  made  in  each  of  these. 


MANLEY  ▼.  PARK.  (Supreme  Court  of 
Kansas.  April  22,  1904)  Error  from  District 
Court,  Atchison  County;  W.  T.  Bland,  Judge. 
Action  by  Anna  O.  Park  against  Reuben  M. 
Manley.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed.  L.  F.  Bird,  for  plain- 
tiff in  error.  Jackson  &  Jackson,  for  defendant 
in  error. 

PER  CTJRIAM.  For  reasons  stated  in  Man- 
ley  V.  Park  (just  decided)  75  Pac.  557,  the  judg- 
ment in  this  case  will  be  reversed,  and  Ae  cause 
remanded,  with  directions  to  render  judgment 
for  defendant. 


MASON  V.  ANTHONY.  (Supreme  Court  of 
Kansas.  April  9,  1904.)  Error  from  District 
Conrt,  Leavenworth  County ;  J.  H.  Oillpatrick, 
Judge.  Action  by  D.  R.  Anthony  against  D. 
B.  Mason.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed.  W.  W.  Hooper, 
for  plaintiff  in  error.  J.  C.  Petherbridge,  for 
defendant  in  error. 

PER  CURIAM.  This  is  an  action  brought 
by  D.  R.  Anthony  against  D.  B.  Mason  in  the 
district  court  of  Leavenworth  county  for  the 
conversion  of  one  Jersey  cow,  five  steers,  and 
eight  yearling  calves.  The  answer  was  a  gen- 
eral denial.  The  juiy  returned  a  verdict  for 
plaintiff  in  the  sum  of  $330.  Defendant  brings 
error.  Defendant  purchased  the  stock  in  con- 
troversy from  D.  B.  Hall,  a  tenant  of  plaintiff. 
The  issues  between  plaintiff  and  defendant  up- 
on the  trial  were  whether  plaintiff  or  Hall  was 
the  owner  of  the  stock  when  purchased ;  if 
plaintiff,  and  not  Hall,  was  the  owner,  whether 
Hail,  under  his  arrangements  with  plaintiff, 
had  the  right  to  sell  the  property  to  defendant. 
These  issues  were  tried  before  the  jury  on  con- 
flicting evidence.  They  were  questions  of  fact 
to  be  determined  by  the  jury.  There  is  some 
complaint  made  of  the  instructions  refused  and 
the  instruction  given  by  the  court.  We  find  no 
error.  The  judgment  of  the  district  court  is 
affirmed. 


NEW  YORK  ZINC  CO.  t.  DWIGHT.  (Su- 
preme Court  of  Kansas.  May  7,  1004.)  Error 
from  District  Court,  Cherokee  County;  A.  Et. 
Skidmore,  Judge.  Action  between  the  New 
York  Zinc  Company  and  S.  N.  Dwight,  doing 
busine.ss  as  S.  N.  Dwight  &  Co.  Judgment  for 
S.  N.  Dwight,  and  the  New  York  Zinc  Company 
brings  error.     Dismissed.     Finch  &  Wheatley 


and  C.  D.  Ashley,  for  plaintiff  in  error.     Ed- 
ward E.  Sapp,  for  defendant  in  error. 

PER  CURIAM.  In  this  case,  upon  January 
5,  1903,  the  judge  of  the  district  court  gave  the 
defeated  party  until  March  31,  1903,  within 
which  to  present  a  case-made  for  settlement  and 
signing  npon  fire  days'  notice  of  the  time  and 
place.  Upon  January  11th  the  judge's  term 
of  office  expired.  Under  the  decisions  of  this 
court  the  jurisdiction  of  such  judge  to  settle 
and  sign  the  case  ended  with  March  30,  1903^ 
The  case  was  settled  and  signed  upon  March 
31.  1003.  There  is  nothing  whatever  in  the 
order  to  indicate  that  March  31st  was  intended 
as  an  event  upon  which  the  settling  and  signing 
of  the  case  should  occur.  The  fact  that  a  notice 
was  served  fixing  that  day  for  settling  and  sign- 
ing the  case,  that  the  parties  appeared  before 
the  judge  on  that  day,  and  that  the  judge  then 
settled  and  signed  the  case,  cannot  modify  the 
order  or  change  its  meaning.  Therefore  the 
proceeding  in  error  is  dismissed  for  want  of 
jurisdiction. 


STATE   ex    rel.    MOSBLEY,   Co.    Attr.,    ▼. 
WELLS,   FARGO   &  CO.   EXPRESS   et  al. 

(Supreme  Court  of  Kansas.  April  9,  1904.) 
Error  from  District  Court,  Stafford  County: 
Ansel  R.  Clark,  Judge.  Action  by  the  state,  on 
the  relation  of  T.  W.  Moseley,  eountv  attorney 
of  Stafford  county,  against  the  Wells",  Fargo  & 
Co.  Express  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirmed. 
T.  W.  Moseley  and  Hardy  Sayre,  for  plaintiff 
in  error.  H.  Whiteside,  for  defendants  m  error. 
PER  CURIAM.  On  August  22,  1901.  the 
state  of  Kansas,  on  the  relation  of  T.  W.  Mose- 
ley, county  attorney,  filed  a  petition  in  the  dis- 
trict court  of  Stafford  county  against  Wells, 
Fargo  &  Co.  Express  (a  corporation)  and  E. 
Brown,  the  agent  of  said  company  at  the  city 
of  St.  John,  in  said  county.  Plaintiff  asked 
that  defendants  be  restrained  from  collecting 
the  price  and  from  delivering  any  consignments 
of  intoxicating  liquors  carried  and  transported 
C.  O.  D.,  or  by  any  other  shift,  means,  or  de- 
vice, to  any  person  or  persons  at  St  John.  A 
temporary  restraining  order  was  issued.  The 
district  court  sustained  the  demurrer  of  defend- 
ants to  the  petition.  By  leave  of  court  on  No- 
vember 15,  1901,  plaintiff  filed  an  amended  pe- 
tition asking  substantially  the  same  relief 
Defendants  answered.  Upon  the  trial  the  court 
sustained  an  objection  to  the  introduction  of 
any  evidence  under  the  amended  petition,  and 
rendered  judgment  against  plaintiff  for  costs. 
Plaintiff  brings  error.  The  action  was  brought 
under  what  fs  commonly  known  as  the  "Nui- 
sance Act,'' being  section  4,  c.  165.  Laws  1887 
(Gen.  St  1901,  §  2463).  It  was  held  in  the 
case  of  State  v.  Estep,  66  Kan.  416,  71  Pac. 
^7,  and  the  recent  case  of  State  v.  Stevens,  73 
Pac.  546,  that  the  nuisance  act  was  repealed  by 
section  1,  c.  2,32,  Laws  1901  (Gen.  St  1901  | 
2493).  The  judgment  of  the  district  court  is 
affirmed. 


STEBBINS  et  al.  v.  WESTERN  UNION 
TELEGRAPH  CO.  (Supreme  Court  of  Kan- 
sas. April  9,  1904.)  Error  from  District 
Court  Shawnee  County:  Z.  T.  Hazen.  Judge. 
Action  by  the  Western  Union  Telegraph  Com- 
pany against  W.  H.  Stebbins  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  error. 
Dismissed.  Allen  &  Allen  (L.  A.  Stebbins  and 
Clinton  J.  Evans,  of  counsel),  for  plaintiffs  in 
error.  Rossington,  Smith  &  Histed  and  (Jeo.  H. 
Fearons,  for  defendant  in  error. 

PER  CURIAM.  W.  H.  Stebbins  and  others 
brought  numerous  actions  against  the  Western 
Union  Telegraph  Oimpaoy  to  recover  statutory 
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penalties  for  failure  to  receWe  and  transmit 
folei;raph  messages  at  a  rate  prescribed  by  cliap- 
ter  38  of  the  Laws  of  1898.  The  telegraph 
company  brought  this  proceeding  to  enjoin  the 
prosecution  of  such  suits,  and  the  injunction 
was  allowed.  Stebbins  and  his  associates  bring 
this  proceeding  in  error  to  reverse  that  order 
and  judgmenE  Since  the  proceeding  was 
brought  the  statute  under  which  the  penalties 
were  sought  to  be  recovered  has  been  declared 
inoi>erative  and  void.  Western  Union  Tele- 
graph Co.  V.  Austin,  87  Kan.  208,  72  Pac.  830. 
That  decision  settles  the  real  controversy  be- 
tween these  parties.  No  action  can  be  main- 
tained to  recover  the  penalties,  and  that  was 
the  only  purpose  of  the  proceedings  enjoined. 
The  duty  of  the  court  is  to  determine  real  con- 
troversies and  to  give  judgments  that  are  ef- 
fective. We  would  not  be  warranted  in  con- 
sidering and  deciding  moot  questions  or  abstract 
propositions,  nor  in  laying  down  rules  of  law 
which  cannot  affect  the  matter  in  controversy 
between  the  parties.  The  proceeding  will  there- 
fore be  dismissed. 


WALTER  V.  LOGAN  et  al.  (Supreme  Court 
of  Kansas.  May  7,  IIKH.)  Error  from  District 
Court,  Cherokee  County;  A.  H.  Skidmore, 
Judge.  Action  by  H.  E.  Walter  against  Wil- 
liam Ix>gan  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed.  W. 
R.  Cowley  and  A.  S.  Dennison,  for  plaintiff  in 
error.  Forkner  &  Forkner  and  Blue  &  Hamil- 
ton, for  defendants  in  error. 

PER  CURIAM.  The  reply  of  H.  E.  Walter 
to  the  amended  answer  of  Oliver  P.  and  S.  F. 
Hill  was  sufficiently  verified  to  deny  any  ap- 
pointment or  authority  alleged  in  the  answer. 
Gibson  v.  Shorb.  7  Kan.  App.  7.S2,  52  Pac.  579. 
We  have  read  the  evidence  in  the  case,  and  do 
not  find  that  in  legal  effect  it  differs  materially 
from  the  evidence  introduced  on  the  former 
trial,  which  was  held  insufficient  to  support  a 
judgment  for  defendants  below.  Walter  v.  Lo- 
gan, 63  Kan.  193,  65  Pac.  225.  The  judgment 
-will  be  reversed,  and  a  new  trial  granted. 


WHBBLOCK  T.  BROWN.  (Supreme  Court 
of  Kansas.  April  9,  1904.)  Error  from  Dis- 
trict Court,  Marion  County;  O.  L.  Moore, 
Judge.  Action  by  Thomas  W.  Brown  against 
W.  H.  Wheelock.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed.  H.  S.  Mar- 
tin, for  plaintiff  in  error.  W.  H.  Carpenter  and 
Thos.  O.  Kelley,  for  defendant  In  error. 

PER  CURIAM.  This  action  was  brought  to 
recover  commission  for  selling  real  estate.  The 
cause  was  tried  by  the  court  and  jury.  Verdict 
and  judgment  for  plaintiff.  The  two  questions 
argued  by  the  plaintiff  in  error  are :  First, 
that  the  court  erred  in  overruling  his  demurrer 
to  the  plaintiff's  evidence;  second,  the  miscon- 
duct of  the  attorney  for  plaintiff  in  arguing  the 
case  to  the  jury.  The  record  discloses _  that 
there  was  sufficient  competent  evidence  intro- 
duced by  the  plaintiff  to  justify  the  court  in 
overruling  the  demurrer.  There  is  no  miscon- 
duct on  the  part  of  counsel  discoverable.  The 
judgment  of  the  court  below  is  affirmed. 


WHITEDAT  et  al.  r.  CORLISS  et  al. 
BARB  V.  8.MITII  et  al.  (Supreme  Court  of 
Kansas.  May  7,  1904.)  Error  from  District 
Court,  Johnson  County ;  W.  H.  Sheldon,  Judge. 
Actions  between  William  Whiteday  and  anoth- 
er and  Edwin  S.  Corliss  and  another,  and  be- 
tween William  Barb  and  Dudley  C.  Smith  and 
another.    From  the  judgments,  William  While- 


day  and  another  and  William  Barb  severally 
bring  error.  Affirmed.  W.  6.  Farrell,  Bird  & 
Pope,  and  T.  J.  Madden,  for  plaintiffs  in  error. 
J.  W.  Parker,  John  T.  Little,  J.  P.  Hindman, 
and  C.  L.  Randall,  for  defendants  in  error. 

PER  CURIAM.  These  cases  Involve  the 
questions  which  were  determined  in  Dunbar  v. 
Green,  66  Kan.  557,  72  Pac.  243 ;  and,  follow- 
ing the  decision  in  that  case,  the  judgments  in 
these  will  be  affirmed. 


WOOSTER  V.  CRANE  &  CO.  (Supreme 
Court  of  Kansas.  April  9,  1904.)  Error  from 
District  Court,  Shawnee  County ;  Z.  T.  Ilazen. 
Judge.  Action  by  Lizzie  E.  Wooster  against 
C!rane    &    Co.      Judgment    for   defendant,    and 

Elaintiff  brings  error.  Affirmed.  Garver  & 
larimer  and  Ferrjr  &  Doran  (Frank  Doster,  of 
counsel),  for  plaintiff  in  error.  Quinton  & 
Quinton,  for  defendant  in  error. 

PER  CURIAM.  Action  by  Lizzie  E.  Woos- 
ter to  cancel  certain  contracts  made  by  her 
with  Crane  &  (^o.,  upon  the  ground  that  the 
company  was  a  foreign  corporation  and  had  not 
complied  with  the  law  relating  to  such  corpora- 
tions. When  the  act  of  18!)8,  commonly  known 
as  the  "Bush  jVct,"  became  effective,  Crane  & 
Co.  took  legal  advice  as  to  its  duties  in  the  prem- 
ises, and  upon  that  advice  filed  its  consent  with 
the  Secretary  of  State  authorizing  service  of 
summons  on  the  company,  and  thereafter  made 
the  annual  statements  required  by  law;  and, 
having  been  advised  that  this  was  compliance, 
no  other  of  the  requirements  of  the  act  were 
observed  by  it.  Later,  and  after  this  proceed- 
ing was  brought,  full  compliance  with  the  act 
was  made  by  the  company.  The  trial  court 
rightly  refused  to  cancel  the  contracts.  Omis- 
sions such  as  were  charged  against  the  corpora- 
tion do  not  operate  to  invalidate  contracts,  nor 
excuse  nonperformance.  This  was  determined 
after  full  consideration  in  State  v.  American 
Book  Company  (just  decided)  76  Pac.  411 ;  and, 
upon  the  authority  of  that  case,  this  one  must 
be  affirmed. 


YOUNO  ▼.  TEITLEBAUM.  (Supreme 
C!ourt  of  Kansas.  May  7,  1904.)  Error  from 
District  Court,  Lyon  County;  Dennis  Madden, 
Judge.  Action  by  Pat  Young  against  Lena  Tei- 
tlebaum.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed.  Buck  &  Spencer 
and  W.  H.  Bunker,  for  plaintiff  in  error. 
^Vhitcomb  &  Hamilton,  for  defendant  in  error. 

PER  CURIAM.  Action  for  a  reconveyance 
of  real  property  transferred  by  a  deed  which  is 
alleged  to  be  a  mortgage,  and  also  for  an  ac- 
counting. The  question  submitted  to  and  de- 
termined by  the  court  was  whether  an  instru- 
ment executed  and  delivered  by  plaintiff  to 
defendant  was  intended  as  au  absolute  convey- 
ance, or  only  as  a  mortgage  to  secure  indebted- 
ness. Much  evidence  bearing  on  the  issue  was 
introduced,  in  which  there  were  inconsisten- 
cies and  some  conflict ;  but,  altogether,  it  fairly 
tends  to  sustain  the  contention  of  defendant 
that  there  was  a  purchase  and  a  conveyance  of 
the  land,  based  on  a  sufficient  and  agreed  con- 
sideration. Only  a  general  finding  of  the  court 
was  made,  and  the  proof  produced  and  in  the 
record  is  sufficient  to  uphold  the  finding  and  the 
judgment.    Affirmed. 


BALI^ARD  et  al.  T.  PATTEN  et  al.  (No.  1,- 
642^  (Supreme  Court  of  Montana.  July  14, 
1903.)  Appeal  from  District  Court,  Granite 
County;  Welling  Napton,  Judge.  Action  by 
Ballard  and  others  against  Patten  and  others. 
On  motion  to  dismiss  appeal.    McConnell  &  Mc- 
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Cennell  md  W.  E.  Moored  f«r  appellMrtB.    V.  IL 

Uurfee,  for  reapondents. 

PER  CVRlAyi.  The  motion  to  cKsmiss  the 
ai>p«al  berera  is  sustained,  and  the  appeal  la 
accordingly  dismissed. 


CONLEY  V.  DUNN.  (No.  1,679.)  (Supreme 
Court  of  Montana.  May  11,  1903.)  Appeal 
from  District  Court,  Carbon  Co«nty;  Frank 
Heury,  Judge.  Action  bjr  one  Conler  against 
one  Dunn.  George  \V.  Pierson  and  George  H. 
Bailey,  for  appellant. 

PKR  CURIAM.  It  appearing  to  the  court 
that  the  respondent  herein  has  failed  to  file  his 
brief  ^vithin  the  time  required  by  the  rules  of 
this  court,  and  it  further  appearing  that  the  ap- 
pellant does  not  consent  to  the  appearance  of 
said  respondent,  and  the  court  not  requesting 
the  same  (rule  10,  subds.  4,  5,  57  Fac.  vii),  the 
said  respondent  ia  not  permitted  to  be  heard  at 
this  time. 

HOLLOWAY,  J.,  diasenta. 


COTTER  V.  BUTTE  &  R.  V.  SMELTING 
CO.  (No.  1,931.)»  (Supreme  Court  of  Montana. 
July  13,  1SK)3.)  Appeal  from  l>istrict  Court, 
Silver  Bow  County;  William  Clancy,  Judge. 
Action  by  one  Cotter  ugainst  the  Butte  &  Ruby 
Vnlley  Smelting  Company.  Ou  motion  to  dis- 
miss appeal.  James  E.  Murray  and  Robert 
MfBride,  for  appellant.  McHatton  &  Cotter, 
lor  respondent. 

PER  CURIAM.  The  motion  to  dismiss  this 
api>eal  is  sustaiued,  and  the  appeal  is  according- 
ly dismissed. 


EVKOVICH  T.  BARNES.  (No.  1,581.)  (Su- 
preme Court  of  Montana.  May  ItS,  1903.)  Ap- 
peal from  District  Court,  Granite  County;  Wel- 
ling Napton,  Jndge.  Actiou  by  one  Evkorich 
against  one  Barnes.  W.  £1  Moore,  for  appel- 
lant. Durfee  &  Brown  and  Gieorge  A.  Ma^ 
wood,  for  respondent. 

PER  CURIAM.  Upon  motion  of  counsel  for 
the  respondent,  this  ap|>eal  is  dismiKsed,  with- 
out prejudice  to  a  motion  to  reinstate. 

(June  6,  1003.) 
PER  CURIAM.    The  motion  to  reinstate  the 
appeal  herein,  heretofore  submitted  to  and  by 
the  court  taken  under  adviaement,  is  denied. 


KARRIS  V.  WESTERN  UNION  TEfLE- 
GRAPH  CO.  (No.  1,930.)  (Supreme  Court  of 
Montana.  April  22,  1903.)  Appeal  from  Dis- 
trict Court,  Silver  Bow  County.  Action  by  one 
Karris  against  the  Western  Union  Telegraph 
Company.  On  motion  to  dismiss  appeal.  Mc- 
Hatttm  &  fJotter  and  George  K.  Shelton,  for 
appellant.  T.  Bailey  Lee  and  J,  K.  Macdonald, 
for  respondent. 

PER  CURIAM.  The  motion  to  dismiss  this 
appeal  is  Kustaiued,  and  the  appeal  is  accord- 
ingly dismisoed. 


In  re  KELLY'S  KSTATE.  (No.  1,008.)  (Su- 
preme Court  of  Montana.  June  18,  1903.)  Ap- 
peal from  District  Court,  Silver  Bow  ('ounty; 
John  Lindsay,  Judge.  In  the  matter  of  Kelly's 
estate.    L.  P.  Korrestell,  for  appellant, 

PER  CURIAM.  This  caase  having  been  set 
for  hearing  this  day,  and  no  briefs  having  been 
filed,  it  is  ordered  that  the  nppeal  herein  be,  and 
the  same  is  hereby,  dismissed. 


*Reb*arlDg  grantad  Nsvwnber  iO,  1903. 


In  re  LOGAN.  (N«.  1.987.)  (Sapmne  Conrt 
of  Montana.  June  19,  1903.)  Appeal  from  Dis- 
trict Court,  Klathecd  County;  D.  F.  Smith, 
Judge.  In  the  matter  of  Logan.  On  motion  t* 
dismiss  appeal.    James  Donovan,  for  appellant. 

PER  CURIAM.  Upon  motion  of  counsel  for 
the  appellant  herein,  this  appeal  is  dismissed  as 
settled. 


MILUGAN  y.  FREDERICKS  et  al.  (No.  L- 
703.)  (Supreme  Court  of  Montana.  Jane  2, 
1903.)  Appeal  from  District  Court,  Broadwa- 
ter County;  E.  K.  Cheadle,  Judge.  Acti(H>  by 
one  Milligan  against  Kredericks  and  others. 
George  K.  Cowan,  for  appellant.  E.  B.  Hoff- 
man, for  respondents. 

PER  CURIAM.  The  appeal  herein  is  dismiss- 
ed as  settled,  in  accordance  with  the  stipulation 
on  file. 


OAKES  et  al.  v.  KEMPTON.  (No.  1.567.) 
(Supreme  Conrt  of  Montana.  May  1,  1903.  ► 
Appeal  from  District  Court,  Custer  County;  H. 
C.  Smith,  Judge.  Action  by  Oakes  and  others 
against  one  Kempton.  G.  W.  Karr  and  Me- 
Oonnell  &  McConnell,  for  appellant.  William 
Wallace,  Jr.,  for  respondents. 

PER  CURIAM.  In  this  cause  the  judgment 
of  the  court  below  is  hereby  modified,  by  dis- 
solving the  injunction  provided  for  therein,  and, 
as  so  modified,  the  judgment  is  afflrraed,  in  ac- 
cordance with  the  stipulation  on  file. 


RIDDELL  V.  PECK-WILLIAMSON  HEAT- 
ING &  VENTILATING  CO.  (No.  1.G34.)  (Su- 
preme Court  of  Montana.  July  14,  1903.)  Ap- 
peal from  District  Court,  Silver  Bow  County; 
John  Lindsay,  Judge.  Action  by  one  Riddell 
against  the  I'eck-Williamson  Heating  &  Venti- 
lating Company.  Pemberton  &  Maury,  for  ap- 
pellant.   McHatton  &  Cotter,  for  respondent. 

PER  CURIAM.  This  api)eal  is  dismissed,  at 
the  cost  of  appellant,  in  accordance  with  the 
stipulation  on  hie. 


ROWR  T.  SHANNON.  (Supreme  Court  of 
Montana.  April  12,  1904.)  Commissioners' 
Opinion.  Appeal  from  District  Court,  Cascade 
County;  J.  B.  Leslie,  Judge.  Action  by  Martin 
Rowr  against  Thomas  Shannon.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals.  AfBrm- 
ed.    Geo.  H.  Stanton,  for  appellant. 

P(X)RMAN,  C.  This  action  was  originally 
commenced  in  a  justice's  court  hv  the  filing  of 
an  account  in  which  the  plaintitf  alleged  that 
the  defendant  was  indebted  to  him  in  the  sum 
of  $52.50  for  l^i  months'  labor.  The  defendant 
made  a  general  denial.  The  trial  of  the  action 
resulted  in  a  verdict  and  jnd^ient  for  plaintiff. 
An  appeal  was  taken  to  the  district  court,  where 
a  trial  again  resulted  in  a  verdict  and  judg- 
ment for  plaintiff.  From  the  judgment,  and 
from  the  order  overruling  defendant's  motion  for 
a  new  trial,  this  appeal  is  taken.  But  two  que» 
tions  are  presented  in  this  ease:  (1)  Was  the 
plaintiff  employed  to  perform  servii-es  for  Shan- 
non Bros.,  or  for  the  defendant.  Tom  Shannon? 
(2)  Had  plaintiff  been  paid  for  such  services? 
The  defendant  assigns  as  error  certain  Instruc- 
tions given  bpr  the  court,  as  well  as  instructions 
refused.  It  is  also  claimed  that  the  court  err- 
ed in  refusing  to  admit  in  evidence  certain  mat- 
ters offered  by  the  defendant.  The  evidence  re- 
jected tended  to  show  that  certain  property  was 
assessed  to  Shannon  Bros.,  and  that  no  prop- 
erty was  assessed  to  defendant,  Tom  Shannon. 
These  matten  were  wholly  immaterial  in  this 
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«aae.  No  good  ctn  be  aocAinpliiilied  by  a  review 
of  the  objections  made.  The  instractions  gntn 
by  the  court  fairly  presented  to  tbo  jnry  the 
questions  inyolred,  and  the  evidence  is  conflict- 
ing; on  the  matters  at  issue,  and  is  amjtly  suffi- 
cient to  sustain  the  verdict.  We  bave  found  no 
reversible  error  in  the  caae,  and  recommend 
that  the  judgment  and  order  be  affirmed. 

CLAYBERG,  C.  C,  and  CALLAWAY,  C„ 
concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  and  orde;- 
appealed  from  are  affirmed. 


EUMXEY  et  al.  v.  DONOVAN.  (Ko.  1,920.) 
(Supreme  Court  of  Moutana.  June  19,  1903.) 
Appeal  from  District  Court,  Lewis  and  Clarke 
County;  J.  M.  Clements,  .ladge.  Action  by 
Uumney  and  others  against  one  Donovan.  On 
motion  to  dismiss  appeal.  F.  W.  Mettler,  for 
appellant.  Clayberg  &  Uuun  and  A,  J.  Galen, 
for  respondents. 

PER  CURIAM.  Upon  motion  of  counsel  for 
the  appellant,  this  appeal  is  hereby  dismissed 
M  settled. 


STATE  ex  rel.  ANACONDA  COPPER  MIN. 
CO.  et  nl.  V.  DISTRICT  COURT  OF  SElCOND 
JUDICIAL  DIST.  et  al.  ST.^TE  ex  rel.  BOS- 
TON &  M.  CONSOU  COPPER  &  SILVER 
illN.  CO.  V.  SAME.  (Nos.  1,062.  I.tt64.  1,- 
965.)*  (Supreme  Court  of  Montana.  June  2ft, 
1903.)  Original  writs  of  supervisory  control. 
Proceedings  by  the  state,  on  the  relation  of  the 
Anaconda  Copper  Mining  Company  and  others, 
and  on  the  relation  of  the  Boston  &  Montana 
Consolidated  Copper  &  Silver  Mining  Company, 
against  the  distrii-t  court  of  the  Second  Judicial 
District  and  William  Clancy,  judge  thereof.  On 
motion  to  dismiss.  W.  W.  Dixon,  A.  J.  Shores, 
C.  F.  lielley,  D.  Gay  Stivers,  and  Forbis  &  Ev- 
ans, for  relators.  McUatton  &  Qotter,  for  re- 
spondents. 

PER  CURIAM.  The  motions  to  dismiss  the 
applications  herein  are  sustained,  and  the  pro- 
ceedings are  accordingly  dismissed. 

BRANTLY,  C.  J.  In  causes  numbered  1,902, 
l,9t>4,  and  1,965,  being  applications  to  this  court 
for  writs  of  supervisory  control  to  prohibit  the 
court  of  the  Second  Judicial  District,  with  Judge 
Clancy  presiding,  from  proceeding  with  the  hear- 
ing of  three  certain  causes  set  for  trial  in  that 
court,  in  which  the  Boston  &  Montana  Com- 
pany, the  Anaconda  Copper  Mining  Company, 
and  the  Washoe  Company  are  parties,  the 
causes  involved  having  been  submitted  to  the 
court  under  motions  tu  dismiss  on  the  ground 
that  this  court  has  no  jurisdiction,  after  as  care- 
ful an  examination  as  we  have  been  able  to 
give  to  the  legal  questions  involved  during  the 
brief  time  we  have  had  at  our  disposal,  the  court 
has  reached  the  conclusion  that  it  cannot  inter- 
fere. I  wish  to  say,  speaking  for  myself,  that 
my  view  of  this  matter  is  this:  The  people  of 
the  state  organized  their  government.  The 
scheme  of  that  government  is  contained  in  the 
Constitution  of  the  state  and  statutes  enacted 
in  pursuance  thereof.  It  is  not  the  province  of 
the  court  to  mend  or  remedy  the  imperfections, 
If  any  exist.  There  are  certain  trusts  which 
have  been  reposed  finally  in  the  honesty  and  in- 
tegrity of  certain  individuals  who  hold  official 
positions  nnder  the  government.  Among  these 
are  disputed  questions  of  fact  and  other  mat- 
ters of  that  kind,  lodged  in  the  discretion  of  the 
district  judges.  The  Legislature  has  deemed  it 
wise  to  be  silent  upon  the  subject  of  bias  and 
prejudice  in  district  courts,  thereby  leaving  it 
to  the  honesty  and  integrity  of  the  individual 
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Jndge  to  perform  his  dnt^  under  his  oath  in  that 
regard.  If  tlat  is  an  imperfcotioa,  then  this 
court  has  no  power  to  remedy  it.  The  Constitu- 
tion impliedly  leaves  to  the  Legislature  the  pow- 
er to  determine  what  shall  be  disqualifications 
of  judges,  when  change  of  venae  shall  be  had. 
and  matters  of  that  kind.  It  is  silent  on  the 
subject  of  how  there  shall  be  a  change  of  judges 
under  certain  circumstances,  and  this  court  has 
no  power  to  legislate,  by  declaring  what  should 
be  embodied  in  the  organic  law  or  in  the  stat- 
utes, and  act  upon  that  legislation.  I  do  not 
assent  to  the  proposition  that  a  man,  even  the 
humblest  citizen  in  this  state,  has  not  the  legal 
right  to  a  fair  and  imt)ai-tial  trial.  Every  citi- 
zen has  that  right,  but  no  remedy  is  provided  for 
cases  in  which  thot  right  is  not  accorded  by  dis- 
ti  ict  oonrts.  except  by  impeachment  of  the  judge 
Who  refuses  it,  or  by  discipline  at  the  polls,  or 
through  the  medintu  of  disbarment  proceedings. 

MII.£l'RN,  J.  I  join  in  the  order  denying  the 
relators'  petitions,  for  the  reason  that  1  am  rot 
convinced  that  under  the  facts  alleged  in  the 
petitions  the  writ  of  supervisory  control  is  the 
right  remedy,  if  there  be  any;  and,  not  being 
satisiiied,  I  therefore  join  in  the  order.  I  do  not 
wish  to  be  understood,  however,  as  saying  that 
in  the  state  of  Montana  the  law  is  o<i  claimed  by 
the  respondents;  that  is,  that  a  judge  can  law- 
fully sit  on  the  bench  in  a  criminal  case  and  try 
John  Doe  or  Richard  Roe  for  murder  of  the 
judge's  wife,  or  for  highway  robbery  committed 
upon  him,  the  judge.  That  is  the  position  taken 
by  the  respondents  in  this  case.  I  do  not  be- 
lieve that  such  is  the  law.  I  am  pot  convinced 
by  the  relators  that  writs  of  supervisory  control 
should  be  issued  in  the  cases  now  before  us.  I 
believe  they  have  a  remedy.  1  believe  there  is 
a  remedy  under  the  Code.  In  this  my  Brethren 
do  not  agree  with  me. 


STATE  ex  rel.  BOSTON  &  M.  CONSOL. 
COPPER  &  SILVER  MIN.  CO.  v.  DISTRICT 
COURT  OF  SECOND  JUDICIAL  DIST.  et  al. 
(No.  l,(i;W.)  (Supreme  Court  of  Montana.  June 
19,  1003.)  Proceedings  by  the  state,  on  the  re- 
lation of  the  Boston  &  Montana  Consolidated 
Copi>er  &  Silver  Mining  Company  against  the 
district  court  of  the  Second  Judicial  District  and 
William  C'lan^,  judge  thereof.  Forbis  &  Evans, 
for  relator.  J.  M.  Denny  and  Cullen,  Day  & 
CuUen,  for  respondents. 

PER  CURIAM.  Upon  motion  of  counsel  for 
the  relator,  this  application  for  a  writ  of  re- 
view is  dismissed,  without  costs,  in  accordance 
with  the  stipulation  on  iile. 


STATE  ex  rel.  BROGAN  v.  DISTRICT 
CX)URT  OF  SECOND  JUDICIAL  DIST.  et  al. 
(No.  1,686.)  (Supreme  Court  of  Montana.  July 
3.  1903.)  Proceedings  by  the  state,  on  the  rela- 
tion of  one  Brogan,  against  the  district  court  of 
the  Second  Judicial  District  and  E.  W.  Uamey, 
Judge  thereof.  L.  I*.  Forrestell,  for  relatrix. 
McHatton  &  Cotter,  for  respondents. 

PER  CURIAM.  This  cause  is  dismissed,  in 
accordance  with  the  stipulation  on  file. 


STATE  ex  rel.  MELVILLE  t.  DISTRICT 
COURT  OF  SECOND  JUDICIAL  DIST.  et 
al.  (No.  l.O.IS.)*  (Supreme  Court  of  Montana. 
June  13,  1903.)  Proceedings  by  the  state,  on 
the  relation  of  one  Melville,  against  the  district 
court  of  the  Second  Judicial  District  and  oth- 
ers.   Charles  O'Donnell,  for  relator. 

PER  CURIAM.  Relator's  application  for  ft 
writ  of  review  herein  is  denied. 


•BebearlDg  denied  June  17,  IMS, 
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STATE  ex  rel.  ST.  PETERS  t.  DISTRICT 
COUItT  OF  SECOND  JUDICIAL  DIST.  et  al. 
(No.  1,573.)  (Supreme  Court  of  Montana.  May 
2,  1903.)  Proceedings  by  the  state,  on  the  rela- 
tion of  one  St.  Peters,  against  the  diatrict  court 
of  the  Second  Judicial  District  and  John  Lind- 
say, judge  thereof.    J.  N.  Kirk,  for  relator. 

PER  CURIAM.  Upon  the  motion  of  counsel 
for  relator,  this  cause  is  hereby  dismissed. 


STATE  PUB.  CO.  t.  NEIL.  (No.  1,626.) 
^Supreme  Court  of  Montana.  June  18,  1903.) 
Appeal  from  District  Court,  Lewis  and  Clarke 
County;  H.  C.  Smith,  Judge.  Action  by  the 
State  Publishing  Company  against  one  Xeil. 
On  motion  to  dismiss  appeal.  H.  J.  Burleigh 
and  C.  B.  Nolan,  for  appellant.  Carpenter  & 
Carpenter,  for  respondent. 

PER  CURIAM.  Upon  motion  of  counsel  for 
the  appellant  herein,  this  appeal  is  dismissed, 
each  party  to  pay  his  or  its  own  costs. 


WETTZSTEIN  y.  BOSTON  &  M.  CONSOL. 
COPPER  &  SILVER  MIN.  CO.  (No.  l,.'>27.j 
(Supreme  Oourt  of  Montana.  April  15,  1903.) 
Aiq)eal  from  District  Court,  Silver  Bow  Coun- 
ty; John  Lindsay,  Judge.  Action  by  one  Wetz- 
Btein  against  the  Boston  and  Montana  Consoli- 
dated Copper  &  Silver  Mining  Company.  On 
motion  to  dismiss  appeal.  McHatton  &  Cotter, 
for  appellant.    Forbis  &  Evans,  for  respondent. 

PER  CURIAM.  Upon  motion  of  the  appel- 
lant herein,  this  appeal  is  dismissed,  at  the  cost 
of  appellant. 


WILSON  T.  HERSHFIELD  et  al.  (No.  1,- 
881.)  (Supreme  Court  of  Montana.  July  21, 
1003.)  Appeal  from  District  Court,  Lewis  and 
Clarke  County;  Henry  C.  Smith,  Judge.  Action 
by  one  Wilson  against  Hershfield  and  oUiers. 
Sanders  &  Sanders,  for  appellant. 

PER  CURIAM.  This  appeal  is  dismissed,  and 
remittitur  ordered  to  issue  forthwith,  in  accord- 
ance with  the  preecipe  of  counsel  for  appellant 
of  date  of  July  20,  1903,  at  2:30  p.  m. 


WOODWARD  et  aL  t.  COURTNEY  et  al. 
(No.  1,033.)*  (Supreme  Oourt  of  Montana.  July 
14,  1903.)  Appeal  from  District  Court.  Gallatin 
County;  F.  Iv.  Armstrong,  Judge.  Action  by 
Woodward  and  others  against  Courtney  and  oth- 
ers. On  motion  to  dismiss  appeal.  Sanders  St 
Sanders,  for  appellants.  Uartman  &  Uartman, 
lor  respondents. 

PER  CURIAM.  The  motion  to  dismiss  the 
appeal  herein  is  sustained,  and  the  appeal  is  ac- 
cordingly dismissed. 

HOLLOWAX,  J.,  being  disqualified,  takes  no 
part  in  this  order. 


ESDEN  ▼.  KAISER.  (No.  1,652.)  (Supreme 
Court  of  Nevada.  April  30,  1904.)  Appeal 
from  District  Court,  Washoe  County;  M.  A. 
Murphy,  Judge.  Action  by  Lilly  Esden  against 
Emma  Kaiser.  From  a  judgment  of  dismissal, 
plaintiff  appeals.  Reversed.  Cheney,  Massey 
&  Smith,  for  appellant.  Curler  &  King,  for 
respondent. 

TALBOT,  J.  This  ease  depends  upon  the 
same  contract  and  involves  the  same  legal  prin- 
ciples as  those  controlling  the  decision  in  the 
suit  of  Fannie  Painter  v.  Emma  Kaiser,  76 
Pac.  747,  just  determined  by  this  court,  except 

•Rehearing  denied  October  •,  1903. 


that  the  plaintiff  here  signed  the  contract.  For 
the  reasons  regarding  the  first  point  stated  in 
that  opinion,  the  order  and  judgment  sustain- 
ing the  demurrer  and  dismissing  the  action  are 
reversed,  and  the  case  is  remanded,  with  direc- 
tion to  the  district  court  to  fix  a  time  within 
which  the  defendant  will  be  allowed  to  answer. 

BELKNAP,  0.  J.,  and  FITZGERALD,  J., 

concur. 


KENT  T.  KAISER.  (No.  1,654.)  (Supreme 
Court  of  Nevada.  April  30,  1904.)  Appeal 
from  District  Court,  Washoe  County;  M.  A. 
Murphy,  Judge.  Action  by  Mary  Kent  against 
Emma  Kaiser.  From  a  judgment  of  dismissal, 
plaintiff  appeals.  Reversed.  Cheney,  Massey 
&  Smith,  for  appellant.  Curler  &  King,  for 
respondent. 

TALBOT,  J.  This  case  is  similar  to  that 
of  Lilly  Esden  v.  Emma  Kaiser,  ubi  supra, 
just  decided  by  this  court;  and,  for  the  reasons 
indicated  there,  the  order  and  judgment  sus- 
taining the  demurrer  and  dismissing  the  suit 
are  reversed,  and  the  action  is  remanded  to  the 
district  court,  which  will  fix  a  time  for  the  de- 
fendant to  answer. 

BELKNAP,  C.  J.,  and  FITZGERALD,  J., 
concur. 


IRWIN  T.  WASHINGTON  NAT.  BUILD- 
ING, LOAN  &  INVESTMENT  ASS'N.  (Su- 
preme Court  of  Oregon.  April  4,  1904.)  Ai>- 
peal  from  Circuit  Court,  Marion  County;  R. 
P.  Boise,  Judge.  Suit  by  W.  J.  Irwin  against 
the  Washington  National  Building,  Loan  &  In- 
vestment Association.  From  a  decree  for  plain- 
tiff, defendant  appeals.  Affirmed.  John  A. 
Carson,  for  respondent. 

MOORE,  C.  J.  This  is  a  second  appeal  from 
a  decree  canceling  a  mortgage  upon  the  pay- 
ment of  the  sum  found  due  thereon.  In  the 
former  opinion  Mr.  Justice  Bean,  speaking  for 
the  court,  says:  "It  follows  from  these  views 
that  all  payments  made  by  Rotan  prior  to  his 
sale  to  the  plaintiff  must  be  applied  as  intended 
by  him  nud  the  defendant  company,  but  that 
all  payments  made  thereafter  by  the  plaintiff 
as  interest  in  excess  of  the  agreed  rate  will  be 
applied  to  the  discharge  of  the  principal,  and  a 
decree  will  be  entered  here  accordingly,  if  it 
can  be  done  under  the  record;  if  not,  the  cause 
will  be  remanded  to  the  court  below  for  further 
proceedings."  42  Or.  105,  71  Pac.  142.  The 
cause  having  been  sent  back,  evidence  was  tak- 
en, from  which  the  court  found  that  there  was 
due  from  pt:iintiff  on  account  of  the  mortgage, 
the  sum  of  ?184.75,  which  sum  having  been 
paid  into  court,  a  decree  was  rendered  cancel- 
mg  the  lien.  We  have  examined  the  evidence 
submitted,  and  conclude  therefrom  that  the  sum 
awarded  was  all  that  was  due  the  defendant 
under  the  rule  heretofore  announced.  Other 
questions  are  presented  by  defendant's  counsel 
in  their  brief,  but,  deeming  them  unimportant, 
the  decree  is  affirmed. 


LIVESI^X  et  al.  ▼.  HEISE  et  al.  (Supreme 
(3ourt  of  Oregon.  April  4,  1904.)  Action  by 
T.  A.  Livesley  and  another  against  A.  Heise 
and  others.  From  a  decree  for  defendants, 
plaintiffs  appeal.  On  motion  to  dismiss.  Mo- 
tion denied.  G.  G.  Bingham,  for  the  motion. 
AVirt  Minor  and  W.  T.  Slater,  opposed. 

WOLVERTON,  J.  This  is  a  motion  to  dis- 
miss the  appeal,  based  upon  grounds  identical 
with  those  in  the  case  of  Livesley  t.  Johnston 
(just  decided)  76  Pac.  13,  946;  and,  the  facts 
being  similar,  the  determination  in  that  case 
is  decisive  of  this.    Motion  denied. 
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EVANS  T.  HIGHI>AND  BOT  GOLD  5IIN. 
CO.  et  al.  (Supreme  Court  o(  Utah.  April  10, 
1904.)  Appe-il  from  District  Court,  Salt  I^akfi 
County;  S.  W.  Stewart,  Judge.  Action  by  John 
Evans  against  the  Highland  Boy  Uold  Mining 
Company  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed.  Suth- 
erland, Van  Cott  &  Allison,  for  appellants.  C. 
S.  Varian  and  Henderson,  Pierce,  Critchlow  & 
Barrette,  for  respondent. 

BARTCH,  J.  This  is  an  action  to  recover 
the  sum  of  $4,402.50  as  damages  to  growing 
crops  and  fruit  trees,  which  the  plaintiff  alleges 
he  sustained  during  the  period  from  181)9  to 
1902,  through  the  operation  by  the  defendant 
of  the  Highland  Boy  smelter,  from  which, 
through  its  smokestack,  were  emitted  smoke, 
gases,  and  vapors  deleterious  to  vegetation,  and 
then  carried  by  the  winds  to  the  plaintiff's 
farm,  situate  about  one-fourth  of  a  mile  south- 
eri.v  from  the  smelter,  and  deposited  upon  the 
trees  and  crops  growing  on  said  farm.  The 
plaintiff  also  sued  for  $l!uO  damages,  which  he 
claims  for  physical  annoyance  and  discomfort 
Buffered  by  him  in  inhaling  the  smoke  from 
the  smelter.  At  the  trial  the  jury  ret\irned  a 
verdict  in  favor  of  the  plaintiff,  assessing  bis 
damages  in  the  total  sum  of  $4,0S)4.GO.  Upon 
judgment  being  entered  accordingly,  the  de- 
fendant appealed.  The  appellant  contends  the 
court  erred  in  charging  the  jury  as  follows: 
"The  plaintiff  in  this  case  is  entitled  to  recover 
only  such  damages  to  his  crops  of  lucern,  po- 
tatoes, corn,  wheat,  and  such  things  as  are 
sued  for,  as  they  were  worth  at  the  time  when 
destroyed  or  injured,  and  at  the  place  where 
injured  or  destroyed.  In  other  words,  if  they 
were  injured  or  destroyed  at  or  before  the  time 
of  harvest  in  the  different  years,  respectively, 
then,  in  arriving  at  the  damages,  you  must 
take  the  market  value  of  such  crops  at  the 
prices  prevailing  at  the  time  of  such  harvest, 
or  within  a  reasonable  time  thereafter.  You 
are  instructed  that  if  you  find,  from  the  evi- 
dence, that  plaintiff  has  suffered  damages  to 
bis  lucem  crops  for  the  years  1900  and  1901, 
in  consequence  of  smoke  issuing  from  the  smelt- 
er of  the  defendant  company,  then,  in  assess- 
ing the  damages  so  sustained,  you  should  de- 
termine the  fair  and  reasonable  value  of  the 
crops  at  the  time  of  their  injury,  and  what 
their  value  would  have  been  at  that  time  in 
the  absence  of  any  such  injury,  and  the  differ- 
ence, if  any,  represents  the  measure  of  dam- 
ages which  you  should  allow.  *  •  *  If  you 
find  for  plaintiff  under  the  evidence,  then  upon 
the  amount  so  found  you  should  add  interest 
thereon  at  the  rate  of  8  per  cent,  per  annum 


from  the  2(>th  day  of  February,  1902,  and  you 
are  requested  to  separately  state  such  item  of 
interest  in  your  verdict."  It  will  be  noticed 
that  the  same  questions  of  law  here  presented 
for  decision  were  presented  and  determined  in 
the  case  of  Lester  v.  Highland  Boy  Min.  Co. 
et  al.  (decided  at  the  present  term)  70  Pac. 
341.  in  which  case  appeared  a  like  state  of 
facts.  We  therefore,  for  our  opinion  herein, 
refer  to  that  case,  and,  upon  the  authority  of 
that  case,  this  one  must  be  reversed,  with 
costs,  and  the  cause  remanded,  with  directioua 
to  the  court  below  to  grant  a  new  trial.  It  is 
80  ordered. 

BASKIN,  C.  J.,  and  McCARTY,  J.,  concur. 


STATE  T.  WALDROX.  (Supreme  Court  of 
Utah.  May  13,  liK>4.)  Appeal  from  Carbon 
County  Court;  Jacob  Johnson,  Judge.  John 
Prj-or  Waldron  was  convicted  of  robbery,  and 
he  appeals.  Reversed.  Weber  &  Braffet,  for 
appellant.  M.  A.  Brecden,  Atty.  (Jen.,  and  W. 
B.  White,  Deputy  Atty.  Gen.,  for  the  State. 

BARTCH,  J.  The  appellant  was  tried  for 
and  convicted  of  the  crime  of  robbery.  Upon 
being  sentenced  to  imprisonment  in  the  peniten- 
tiary for  a  term  of  13  years,  he  ai>pealed  to 
this  court.  He  contends  that  the  information 
under  which  he  was  prosecuted  does  not  charge 
the  crime  of  robbery,  and  that  he  was  errone- 
ously convicted  of  that  offense.  The  informa- 
tion herein  is  the  same  as  the  one  in  the  case 
of  State  V.  Ezra  Davis  et  al.  (decided  at  the 
present  term)  76  Pac.  705.  The  decisive  ques- 
tions presented  herein  were  all  presented  and 
decided  in  that  case,  and  we  refer  for  our 
opinion  herein  to  that  opinion.  Upon  the  au- 
thority of  that  case,  therefore,  this  judgment 
must  be  reversed,  and  the  cause  remanded,  for 
further  proceedings  in  accordance  with  that 
opinion.     It  is  so  order<>d. 

BASKIN,  0.  J.,  and  McCARTY,  J.,  concur. 


In  re  McAULIFF'S  WILL.  (Supreme  Court 
of  Oregon.  May,  1!K)2.)  Appeal  from  Circuit 
Court,  Baker  County;  Robert  Eakin,  Judge. 
This  is  a  contest  of  the  will  of  Dennis  McAuliffi 
by  Mary  Foster,  which  resulted  against  the  con- 
testant. This  appeal  resulted.  Affirmed.  Wil- 
liam J.  Lachner,  for  appellant.  Julius  C.  More- 
land  and  John  L.  Rand,  for  respondents.  No 
opinion.  On  stipulation  of  the  parties  the  de- 
cree sustaining  the  will  was  affirmed. 


End  or  Cases  m  Vol.  70. 
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